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WTTTENHERO  v.  NORTHERN  IDAHO 

PINE  LUMBER  CO.,  Limited 

(RICHARDS,  Interrener). 

(Sapreme  Court  of  Idaho.    Nov.  29,  1912.    On 

Rehearing,  April  11,  1913.) 

1.  AFPKAL  and  EbBOB  (I  1011*)— FlNDINOS— 

OoNFXiCTiNO  Evidence. 

Where  a  contract  is  made  between  N.  I.  P. 
K  Ca  and  R.,  whereby  R.  agrees  to  advance 
money  to  said  company  to  be  used  by  the  com- 
pany in  its  business  of  manufacturing  lum- 
ber and  the  delivery  of  logs  and  lumber  to  R., 
and  an  action  is  brought  by  W.,  a  creditor  of 
the  N.  L  F.  L.  Co.,  to  recover  a  debt,  and  a 
receiver  is  appointed,  and  R.  intervenes  and 
•ets  np  the  advances  he  has  made  and  claims 
a  lien  npon  said  property  taken  possession  of 
by  tike  receiver,  under  a  contract,  and  in  the 
trial  of  the  case  the  court  finds  that  the  com- 
I>any  is  in  no  way  indebted  to  R.  and  denies 
the  lien,  and  there  is  a  conflict  in  the  evidence, 
tliis  court  will  not  reverse  the  action  of  tbe 
trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |f  3983-3989;  Dec  Dig.  | 
lOll.*] 

2.  Loos  AWD  LoooiNO  (I  33*)— Lien  fob  Ad- 

▼ANCK8— SUFVICnNOT  OF  BVIDBROB. 

Evidence  in  this  case  examined,  and  ktld 
to  be  sufficient  to  sustain  the  findings  and  judg- 
ment of  the  trial  court. 

fEJd.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  ii  89-108;  Dec.  Dig.  | 
33.*I 

On  Rehearing. 

S.  Apfeai.  and  Ebbob  (f  835*)— Reheabing 

— New  Pabtt. 

Where  the  trial  court  makes  findings  npon 
an  the  issues  im  the  case  and  enters  judgment, 
and  upon  appeal  the  findings  and  judgment  are 
affirmed,  and  a  rehearing  is  granted  in  this 
court,  and  npon  the  rehearing  the  appellant 
contends  that  a  new  trial  should  be  granted, 
and  that  a  new  party  be  made  a  party  defend- 
ant and  brought  into  the  case  by  proper  serv- 
ice, and  it  appears  from  the  record  filed  on 
appeal  that  the  subject-matter  alleged  in  the 
application  to  have  a  new  party  brought  in 
was  not  involved  in  the  case  appealed  and  de- 
cided in  the  former  opinion,  such  opinion  wUl 
be  affirmed  and  a  new  trial  will  be  denied. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3241-3243;  Dec.  Dig.  | 
835.*] 

Appeal  from  District  Court,  Kootenai 
Connty;  John  M.  Flynn,  Judge. 

Action  by  William  Wittenberg  agalnat  the 
Nortbem  Idalio  Pine  Lomber  Company,  lim- 


ited, and  Harry  A.  Richards  Intervenes. 
From  the  judgment  and  denial  of  new  trial. 
Intervener  appeals.  AflSrmed,  and  new  trial 
denied  on  reliearing. 

John  P.  Gray  and  Frank  M.  McCarthy, 
both  of  Coeur  d'Alene,  for  appellant  Elder 
&  Elder,  of  Coeur  d'Alene,  for  respondent  re- 
ceiver. C.  H.  Potts,  of  Co»ur  d'Alene^  for  re- 
spondent Wittenberg. 

STEWART,  G.  J.  This  action  was  Insti- 
tuted In  the  district  court  of  Kootenai  coun- 
ty by  William  Wittenberg  against  the  North- 
ern Idaho  Pine  Lumber  Company,  Limited,  a 
corporation,  to  recover  the  amount  due  on 
two  promissory  notes  and  for  the  purpose  of 
having  a  receiver  appointed  to  take  charge 
of  the  property  owned  and  possessed  by  the 
company.  The  suit  is  founded  on  two  prom- 
issory notes,  the  first  of  which  is  dated  May 
25,  1907,  for  the  sum  of  ^TSO,  due  in  six 
months,  payable  to  F.  T.  Camp,  and  signed 
by  the  Northern  Idaho  Pine  Lumber  Com- 
pany, Limited,  and  indorsed,  "Pay  to  Wil- 
liam Wittenberg.  F.  T.  Camp."  The  second 
note  Is  dated  June  1,  1907,  for  the  sum  of 
$4,000,  and  is  payable  to  William  Witten- 
berg, and  executed  by  the  same  company, 
and  indorsed,  "$2,000,  March  12,  1911."  The 
complaint  also  alleges  that  such  notes  are 
due  and  have  not  been  paid,  and  asks  judg- 
ment 

The  complaint.  In  addition  to  the  above  al- 
legations, sets  forth  the  facts  upon  wliich 
a  receiver  is  asked  to  be  appointed  to  take 
charge  of  the  property  of  the  Northern  Ida- 
ho Pine  Lumber  Company.  The  grounds  al- 
leged for  the  appointment  of  such  receiver  In 
brief  are:  That  the  sawmill  owned  by  the 
company  was  destroyed  by  fire,  and  that  the 
Insurance  upon  said  property  had  been  paid 
to  one  Harry  A.  Richards  and  applied  on 
his  own  personal  account,  and  had  not  been 
applied  to  the  payment  of  creditors  of  the 
company,  and  that  mortgages  have  been  giv- 
en npon  the  property  of  the  company,  and 
debts  created,  and  that  such  company  is  in- 
solvent; tliat  the  president  and  secretary  of 
the  company  and  Harry  A.  Richards  have 
conspired  together  for  ttte  purpose  of  plac- 


•For  otber  cases  see  same  topic  and  section  NUMBER  la  Dec  Dig.  *  Am.  Dig.  Key-No.  Berlas  ft  R^'i  IsdaxM 
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lug  all  the  property  and  assets  of  the  com- 
pany In  the  possession  of  Richards  for  the 
purpose  of  defrauding  the  plaintitF  and  oth- 
er creditors.  An  affidavit  was  also  filed  sui>- 
porting  the  allegations  of  the  complaint,  and 
upon  the  hearing  the  court  appointed  George 
Ott  receiver  of  tbh  cothpttby,  on  the  24th'  of 
August,  1011,  and.  the  reoeiver  qnalified.  and 
took  possession  of  the  assets  and  property 
which  he  found  located  at  the  place  where 
the  defendant  company  was  doing  business. 
Thereafter  the  receiver  filed  an  answer  to 
the  complaint  in  intervention,  and  in  such 
answer  denied  any  right,  title,  or  interest  of 
Richards  in  or  to  said  property.  A  petition 
in  intervention  was  filed  in  said  cause  by 
Harry  A.  Richards,  the  appellant,  and  in 
this  petition  Richards  sets  forth  tliat  on  the 
26th  of  January,  1910,  he  made  a  contract 
with  the  lumber  company,  under  the  terms 
of  which  he  was  to  make  advances  to  said 
company  of  sums  of  money  as  required  by 
the  company  In  the  conduct  Of  its  business, 
and  in  pursuance  of  the  terms  and  condi- 
tions of  the  contract  took  possession  of  the 
property  conveyed  thereby,  and  sold  and  dls- 
I>osed  of  such  property  as  partial  payments 
of  advances,  before  the  rights  of  creditors 
of  the  company  attached.  In  accordance 
with  such  contract,  between  the  2Gth  of 
June,  1010,  and  the  20th  of  August,  1011,  he 
advanced,  on  behalf  of  defendant,  the  sum 
of  $32,211;  that  he  received  from  the  sales 
of  lumber  and  other  timber  products  $0,506.- 
47,  which  amount  was  credited  upon  the  ad- 
vances made;  titat  on  the  23d  of  August, 
1911,  the  defendant  was  indebted  to  said 
Richards  in  the  sum  of  $22,644.53,  and  that 
at  such  times  he  held  Invoices  for  goods 
which  were  then  on  the  premises  of  defend- 
ant, and  ,  the  Indebtedness  was  in  the  nature 
of  advances;  that  during  said  periods  of 
time  he  was  in  possession  of  and  entitled  to 
the  x>ossession  of  all  the  white  pine  and 
western  pine  No.  4  and  other  pine  and  lum- 
ber and  logs  afloat  In  the  river,  and  had  the 
right  to  enter  upon  the  premises  of  defendant 
and  to  remove  any  and  all  of  said  lumber 
and  logs  and  to  dispose  of  the  same  in  ac- 
cordance with  the  contract,  together  with 
the  right  to  sell  and  dispose  of  all  lumber  in 
pile  in  the  yards  of  the  defendant  and  all 
logs,  together  with  all  uuflnlshed  lumber 
products,  and  apply  the  same  upon  advances ; 
that  all  the  money  advanced  was  used  in  the 
business  of  acquiring  said  property  describ- 
ed in  the  contract;  that  all  the  property  tak- 
en possession  of  by  the  receiver  was  acquir- 
ed by  the  company  by  reason  of  such  ad- 
vances, and  that  the  receiver  was  so  inform- 
ed at  the  time  he  took  such  possession ;  that 
the  petitioner  in  intervention  claimed  the 
right,  title,  and  interest  in  and  to  said  prop- 
erty by  reason  of  bis  contract ;  that  the  pos- 
session of  the  receiver  was  unlawful  and 
wholly  without  right;  that  the  value  of 
said  property  is  about  $16,000.    Other  facts 


are  alleged  in  the  application  for  Interven- 
tion, but  they  are  not  material  upon  the 
consideration  of  the  questions  presented  upon 
appeal. 

The  complaint  in  intervention  was  permit- 
ted, and  the  facts  alleged  in  the  answer 
made  -  by  the  intervener  to  the  complaint 
were  ^substantially  .in  the  language  of  the 
application  of  the  petition  in  intervention,  as 
above  referred  to.  The  receiver  also  filed 
an  answer  to  the  complaint  in  Intervention, 
and  denied  the  material  allegations  of  the 
complaint  in  intervention.  The  plaintiff  also 
filed  an  answer,  denying  the  allegations  of 
the  complaint  in  intervention.  Upon  these 
Issues  the  cause  was  tried  to  the  court,  and 
findings  of  fact  and  conclusions  of  law  were 
made  in  favor  of  the  receiver,  and  it  was 
decreed  that  the  Intervener,  Ilarry  A.  Rich- 
ards, had  no  lien  upon  the  property  of  the 
Northern  Idaho  Pine  Lumber  Company,  lim- 
ited. In  the  possession  of  the  receiver,  and 
that  said  intervener  Is  estopped  from  assert- 
ing or  claiming  any  lien  upon  the  property 
of  the  defendant  company,  or  any  portion 
thereof  in  the  possession  of  the  receiver.  A 
motion  for  a  new  trial  was  made  and  over- 
ruled, and  this  api)eal  is  from  the  judgment 
and  from  the  order  overruling  a  motion  for 
a  new  trial. 

[1,2]  Many  errors  are  assigned,  bat  the 
principal  arguiqent  of  counsel  for  appellant 
is  based  wholly  upon  the  proposition  wheth- 
er, under  the  evidence,  the  appellant  is  en- 
titled to  an  equitable  Hen  against  the  prop- 
erty involved  and  taken  possession  of  by  the 
receiver,  and  whether  he  has  power  to  take 
possession  of  such  property  and  sell  and  dis- 
pose of  the  same  and  apply  the  proceeds 
thereof  in  payment  of  sums  due  him  for  ad- 
vances made  under  the  terms  of  the  contract 
entered  into  between  Harry  A.  Richards  and 
the  Northern  Idaho  Pine  Lumber  Company. 

The  court  found  that  on  the  26th  day.  of 
January,  1010,  the  Northern  Idaho  Pine  Lum- 
ber Company,  limited,  had  'a  large  lumber 
manufacturing  plant  situated  at  Lane  in  the 
county  of  Kootenai,  Idaho,  at  which  place 
was  also  located  many  of  its  tangible  assets ; 
that  It  continued  its  lumber  manufacturing 
operations  subsequent  to  said  date  and  up 
to  the  month  of  December,  1910,  and  carried 
on  a  large  and  extensive  business  in  the 
manufacture  of  lumber  and  in  buying  and 
handling  lumber  products  for  manufacture; 
that  on  the  26th  day  of  January,  1910,  Rich- 
ards and  the  lumber  company  entered  into 
a  certain  contract,  under  the  terms  of  which 
Richards  advanced  to  the  company  large 
sums  of  money;  that  he  did  not  apply  all  of 
the  proceeds  of  the  sales  of  lumber  under 
said  contract  in  payment  of  the  advancet^ 
made  by  him  to  said  company;  that  all  of 
the  logs  and  lumber  mentioned  in  the  con- 
tract remained  in  the  possession  of  the  com- 
pany, and  car  load  shipments  were  made 
from  time  to  time  on  the  order  of  Richards 
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to  the  FallB  City  liTunber  Codqptfny,  and  tbat 
Richards  never  took  posaeaslon  of  the  prop- 
erty described  In  tke  contxact  before  the 
rights  of  creditors  of  the  company  or  third 
persons  attached;  that  Blchards,  between  the 
28th  day  of  January,  IBiO,  and  the  29tb  day 
of  August,  19-11,  advanced  to  the  company 
the  sum  of  918,711,  and  during  said  time  he 
credited  to  the  company,  from  the  proceeds' 
of  sales  of  lumber  shipped  to  him:  under  said 
contract,  the  sum  of  9a,B66.47;  that  the  com- 
pany is  entitled  to  credit  for  cars  shipped 
to  the  Falls  City  liomber  CompMy  on  Rich- 
ards' order;  that  the  company  is  .-entitled 
to  credit  (or  numerous  cat'  loads  of  ship- 
ments of  lumber  made  ob  bis  order  under 
said  contract,  for  which  Sicbards  failed  to 
allow  the  company  credit ;  tli«jt  22  ear  loads 
of  lumber  were  shipped  under  -said  contract 
in  May,  June,  and  July,  1811,  to  Richards, 
for  which  he  failed  to  gikve  defeadaat  credit, 
and  that  lumber  to  tbe  yalue  of  at  least  $18,- 
610.18  was  shipped  to  tha:raIt»:Cmy  Lumber 
Company  under  the  enter  ot  Bicbards,  which, 
has  neyer  been  credited  to  advances  made 
under  aald  contract;  that  the  accounts  of 
Richards  and  tbe  Falls  Ctty  Lumber  Compa- 
ny were  so  Intermingled  and  confused  by 
Richards  and  under  his  orders  that  It  was 
his  duty  to  make  complete  showing,  as  to 
the  whole  transaction ;  tbat/ the  total  amounts 
of  mon^  advanced  by  Bicbarda  to  the  com- 
pany was  $32,211';  that  $8,g00  was  adraaced 
on  what  was  termed  the  "tl»"  cqntnust,  and 
was  separate  from  the  contrajct .  sued  upon; 
that  15,000  of  this  was,  adTAnoed  on  tbe  cot 
of  1909,  and  Is  not  a  proper  claim  imder  the 
contract  sued  on;  that .  Rlcbards  iras  never 
in  the  possession  or  entitled  to  the  posses- 
sion of  the  lumber  In  iptleB  in  the  yards  -of 
the  company  and  never  in  posaesBlon  or  en- 
titled to  the  possession  of.  the  lumber  In  the 
shop  or  In  tbe  cans, or  nMnnofactHred  at  the 
Inmber  manufai^nirlng  plant,  and.  was  nerer 
oitltled  to  the  possession  oC  the  logs,  or  any 
of  the  logs,  belon^jig  to  tbs.  company;  that 
the  money  received  by  Rl<d>ards  was  used  in 
the  business  of  the  oompsny;  that  the  com- 
pany never  dedicated  the  property  oiwned 
by  the  company  or  the  proceeds  -of  the  same 
to  the  payment  of  advances  made  by  Rich- 
ards; that  tbS' contract  entered  into  by  Bicb- 
ards and  the  (ymipany  described  in  the  com- 
plaint was  not  authorized  fay  the  board  of 
directors  of  the  corporation  or  by  a  major- 
ity thereof  or  by  any  executive  committee  of 
■aid  board  of  directors;  that  said  contract 
was  executed  by  P.  O.  Sullivan,  the  president 
of  tbe  company,  and  I,  W.  Feighner,  the  sec- 
retary, and  that  the  company  shipped  l«mb«r 
to  Richards  on  his  order  under  said  con- 
tract ;  that  there  was  no  conspiracy  between 
Feighner,  Sullivan,  and  Richards ;  that  Rich- 
ards has  the  control  and  management  of  the 
Falls  City  Lumber  Company,  and  has  a  large 
financial  Interest  in  the  company  and  the 


controlling,  interest;  tbat  the  eoaipaay  -Is  *(- 
corporation  organUied  and  existing  under  the 
laws  of  the  state  of  Washington  and  doing 
business  .In  the  state  of  Washington,  and 
does  not  transact  any  business  in  the  county 
or  state,  and  that  said  company  la  not  with- 
in the  Jurisdiction  of  the  court;  that  Rich- 
ards, between  the  26th  day  of  January,  1010, 
and  the  26th  day  of  August,  1911,  for  t^e 
purpose  of  securing  large  financial  gains  for  - 
himself  and  the  Falls  City  Lumber  Com- 
pany, wrongfully  and  without  right  and  au- 
thority caused  a  large  portion  of  tbe  assets, 
lumber,  and  property  of  the  lumber  company 
to  be  delivered  to  thQ  Falls  City  Lumber 
Company,  and  that  the  receiver  has  no  infor- 
mation or  any  way  of  determining  the-- 
apiount  of  the  assets,  lumber,  and  property 
which  were  delivered  to  the  FaUs  City  Lu^^7 
ber  Company,  and  that  there  is  now  due  the 
lumber  company  by  reason  of  the  acts  of 
Richards  In  delivering  the  property  and  as- 
sets of  the  said  company  to  the  Falls  City 
Lumber  Company,  from  said  Richards  and 
the  Falls  City  Lumber  Company,  the  sum  of 
at  least  $18,610.18;  that  said  property  was 
delivered  to  the  Falls  City  Lumber  Company 
under  the  orders  of  Richards;  that  during 
the  month  of  December,  1911,  the  sawmill  of 
the  defendant  was  destroyed  by  fire ; ,  tbat 
there  was  insurance  on  tbe  same  for  the  sum 
of.  $22,900;  tbat  Harry  A.  Rlcharda  received 
the  money  paid  upon  said  Insurance  and 
paid  it  out  on  behalf  of  defendant;  and  that 
he  has  received  from  the  proceeds  of  the 
sales  of  lumber  shipped  to  him,  and  under 
his  orders  under  the  contract,  an  amount 
more  than  sufficient  to  reimburse  him  for  all 
advances. 

From  these  facts  the  court  made  the  fol- 
lowing conclusions  of  law:  That  the  inter- 
vener, Harry  A.  Richards,  has  no  lien  upon 
the  property  of  the  Northern  Idaho  Pine,, 
Lumber.  Company  now  In  the  hands  of  the 
receiver,  and  Is  estopped  from  asserting  or 
claiming  any  lien  upon  tbe  property  of  the 
defendant  company  In  tbe  hands  of  the  re- 
ceiver.   Judgment  was  rendered  accordingly, 

Tbe  contention  ef  the  appellant  is  baaed 
wholly  upon  the  contract  dated  January  26, 
1910,  made  between  the  Northern  Idaho  Pine 
Lumber  Company,  Limited,  and  Harry  A. 
Richards,  and  the  evidence  showing  the  acts 
of  the.  parties  under  such  contract.  By  the 
terms  of  this  contract,  the  company  agrees 
to  sell  to  Richards  the  entire  output  of  its 
mill,  situated  at  Lane,  consisting  of  white 
pine  and  western  pine  No.  4  and  better,  and 
the  company  agrees  to  handle  all  fir  and 
tamarack  that  may  be  among  the  logs  of 
party  of  the  first  part  by  selling  and  dispos- 
ing of  tbe  same,  and  the  balance  of  the  fir  and 
tamarack  is  to  be  cut  into  dimensions  and 
handled  by  Richards.  It  is  further  provided 
that,  when  the  company  sells  the  fir  and 
tamarack  and  receives  a  price  of  $10.50  or 
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better  per  thonsand  feet,  then  tbe  party  of 
the  second  part  shall  be  entitled  to  a  com- 
mission of  50  cents  per  thousand  feet  for  all 
logging  so  sold  by  the  company,  and  is  enti- 
tled to  deduct  the  same  from  any  moneys 
which  come  into  his  possession  under  the 
terms  of  the  contract  The  party  of  the 
second  part  agrees  to  advance  $5  per  thou- 
sand feet  on  all  logs  afloat  in  the  river  bear- 
ing the  brand  of  the  company  (describing  the 
brand).  Richards  also  agrees  to  make  a 
maximum  advance  on  lumber  as  the  same 
goes  in  pile  in  accordance  with  the  contract 
(specifying  the  rate  per  thousand  feet).  It 
is  further  provided  that  such  advances  on 
lumber  are  to  be  made,  less  the  advances  al- 
ready made  on  logs,  and  different  grades  of 
lumber  are  to  be  piled  in  such  a  way  as  to 
enable  the  parties  to  conveniently  made  esti- 
mates and  grades.  Then  follows  a  provision 
that  the  company  wiU  give  Its  notes,  paya- 
ble on  demand,  to  cover  all  advances  made 
by  Richards,  which  notes  are  to  be  absorbed 
by  the  company  making  credits  thereon  upon 
the  proceeds  of  sales  as  follows :  (Then  the 
rate  per  thousand  is  prescribed) — remitting 
the  balance  of  the  proceeds  to  the  company. 
The  lumber  was  to  be  billed  in  the  name 
and  under  the  orders  of  Richards,  and  Rich- 
ards was  to  receive  8  per  cent,  net  commis- 
sion on  the  lumber,  after  deducting  the 
freight,  except  on  lath,  on  which  he  was  to 
receive  10  cents  per  thousand.  Then  fol- 
lows a  number  of  provisions  vslth  reference 
to  grading  the  lumber  and  shipping  it  and 
commissions  paid  and  other  provisions,  im- 
material In  the  consideration  of  the  ques- 
tion involved  in  this  case.  Then  follows 
this  provision :  "The  party  of  the  first  part 
further  agrees  that  the  legal  title  to  the  said 
logs  and  to  the  said  lumber  shall  pass  to  the 
party  of  the  second  part  as  soon  as  advances 
are  made  thereon  by  the  said  party  of  the 
second  part,  and  the  same  shall  then  become 
and  be  the  property  of  the  party  of  the  sec- 
ond part.  And  the  said  party  of  the  first 
part  agrees  to  guarantee  all  logs  hereunder 
to  be  free  from  laborers'  liens,  or  other  liens, 
and  further  agrees  to  hold  the  party  of  the 
second  part  harmless  from  any  and  all  lia- 
bility arising  from  liens,  mortgages,  or  claims 
of  any  kind,  by  outside  parties  against  the 
said  party  of  the  first  part,  and  against  any 
loss  thereof.  *  •  • "  This  is  followed  by 
another  general  provision  covering  the  sub- 
ject which  in  effect  provides  that,  in  the 
event  the  party  of  the  first  party  should  fail 
to  remove  the  lumber  upon  which  advances 
have  been  made,  the  party  of  the  second 
part  might  enter  upon  the  premises  and  re- 
move the  lumber  at  such  times  and  in  such 
a  way  as  the  party  of  the  second  part  might 
see  fit.  and  place  the  same  on  board  cars  and 
dispose  of  the  same  in  accordance  with  the 
terms  of  the  contract  And  in  case  the  com- 
pany fails  or  refuses  to  manufacture  the 


logs,  on  which  the  party  of  the  second  part 
made  advances,  into  lumber  in  accordance 
with  the  terms  of  the  contract,  then  the  par- 
ty of  the  second  part  has  the  right  to  sell 
lumber  and  logs  sufficient  to  satisfy  any  and 
aU  claims  arising  thereunder. 

Counsel  for  appellant  contend  that  the  ey> 
idence  shows  that  Richards  advanced  to  the 
defendant  company,  und»  this  contract,  the 
sum  of  $32,211;  that  the  sum  of  $9,566.47 
was  paid  on  that  Indebtedness,  leaving  a  bal- 
ance due  Richards,  evidenced  by  notes  held 
by  him  tn  the  sum  of  $22,644.53,  subject  to 
adjustment 

The  respondent  contends  that  under  the 
evidence  it  is  shown  that  Richards  advanced 
under  the  contract  the  sum  of  $18,711 ;  that 
the  company  delivered  lumber  to  Richards 
and  was  credited  vrith  the  sum  of  $9,668.47 ; 
that  there  was  delivered  to  the  Palls  City 
Lumber  Company  lumber,  at  the  request  of 
Richards,  to  the  value  of  $18,610.18,  making 
a  total  value  of  lumber  received  by  Richards 
to  the  amount  of  $28,176.65 ;  deducting  from 
this  sum  the  amount  advanced  by  Richards 
to  the  company,  $18,711,  would  leave  due 
from  Richards  to  the  company  the  sum  of 
$9,465.65.  If  the  evidence  supports  this  con- 
tention, it  must  be  admitted  that  Richards 
has  no  standing  in  this  court  upon  his  claim 
of  a  lien  upon  the  property  Involved  in  this 
action,  for  the  reason  ttiat  he  has  nothing 
due  him  to  support  such  lien.  If  the  appel- 
lant's contention  is  correct  as  to  the  ad- 
vances received,  and  there  Is  due  the  sum  of 
$22,644.53,  then  there  Is  a  debt  due  from  the 
company  to  Richards  which  may  be  the  basis 
of  a  lien,  U  a  lien  can  be  claimed  under  the 
contract 

It  will  be  observed  from  the  foregoing 
statement  that  the  two  Items  of  $8,500  and 
$18,61Q.18  are  the  items  of  credit  in  dispute. 
The  trial  court  found  that  the  sum  of  $8,500, 
claimed  to  have  been  advanced  by  Richards, 
was  not  advanced  upon  the  contract  sued 
upon  in  this  action,  and  the  court  also  found 
that  the  lumber  shipped  to  the  Falls  City 
Lumber  Company  In  the  sum  of  $18,610.18 
was  shipped  upon  the  credit  and  by  the  or- 
der of  Richards,  and  therefore  chargeable  to 
Richards'  account,  and  not  chargeable  to  the 
Falls  City  liUmber  Company.  We  have  care- 
fully examined  the  evidence  offered  in  sup- 
port of  and  against  the  findings  made  by  the 
trial  court  upon  these  two  items,  and  vre  feel 
satisfied  that  there  is  evidence  in  the  record 
supporting  the  findings  of  the  trial  court 
While  there  is  evidence  contradicting  the 
proof  offered  in  support  of  the  findings,  still 
there  Is  sufficient  evidence  in  the  record  to 
support  the  findings  of  the  trial  court.  This 
being  true,  the  question  of  a  lien  is  of  no 
consequence,  and  the  judgment  of  the  trial 
court  will  have  to  be  affirmed.  We  have  ex- 
amined the  alleged  errors  of  the  court  In  ad- 
mitting and  denying  evidence,  and  other  er- 
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rors  assigned,  and  find  ooue  of  tbem  well 
taken. 

Xbe  Judgment  Is  affirmed.  Costs  awarded 
to  respondent. 

&ILSHIE  and  SULLIVAN,  33.,  concnr. 

On  Rebearlng. 

STEWART,  J.  ($]  A  petition  for  rehear- 
ing in  this  case  was  filed  and  granted.  In 
the  original  opinion  this  court  discussed  and 
approved  the  findings  of  the  trial  court  The 
findings  dealt  with  the  contract  sued  utK>n, 
and  the  amount  advanced  by  the  intervener, 
Richards,  to  the  respondent, under  said  con- 
tract, and  the  value  of  lumber  received  by 
Richards  from  the  company;  and  this  court 
approved  the  trial  court's  findings  to  the  ef- 
fect that  Richards  was  indebted  to  the  re- 
spondent in  the  sum  of  $9,465.95,  and  that, 
by  reason  of  such  fact,  Richards  had  no 
claim  against  the  respondent  company,  and 
the  respondent  company  was  not  Indebted  to 
Richards,  and  therefore  no  Hen  existed  in 
favor  of  Rlchard&  In  the  petition  for  re- 
h'earlng,  however,  and  in  the  argument  upon 
rehearing,  counsel  for  appellant  contend  that 
the  trial  court  erred  In  finding  that  Richards 
was  indebted  to  the  defendant  company,  and 
that  this  error  occurred  by  reason  of  the 
fact  that  the  trial  court  charged  Richards 
with  lumber  delivered  to  the  Falls  City  Lum- 
ber Company  by  the  respondent,  when  such 
amount  should  have  been  charged  to  the 
Falls  City  Lumber  Company  upon  account  of 
advances  made,  by  the  Falls  City  Lumber 
Company  to  the  respondent,  and  that  the 
Falls  City  Lumber  Company  was  not  a  par- 
ty to  the  suit,  and  the  court  should  not 
luive  litigated  the  rights  of  the  Falls  City 
Lumber  Company  or  the  liability  of  the  re- 
qwndent  to  the  Falls  City  Lumber  Company 
for  such  advances. 

It  wUI  be  observed,  from  an  examination 
of  the  original  opinion,  the  lumber  delivered 
to  the  Falls  City  Lumber  Company  was  so 
delivered,  under  the  contract  sued  on,  upon 
the  order  of  Richards,  and  the  trial  court 
found  that  the  value  of  such  lumber  was 
chargeable  to  Richards  upon  the  advances 
made  by  him  to  the  respondent 

The  issues  made  by  the  pleadings  and  the 
theory  upon  which  the  trial  court  proceeded 
was  that  the  complaint  in  intervention  alleg- 
ed that  Richards  made  advances  of  money  to 
the  company  for  the  use  and  benefit  of  the 
company,  and  for  which  the  property  of  the 
defendant  company.  In  the  possession  of  the 
receiver,  was  surrendered  to  him  as  security 
for  such  advances,  and  upon  which  he  bad  a 
lien  under  said  contract  Upon  these  issues, 
the  trial  court  made  its  findings  and  entered 
Judgment,  and,  in  malclng  such  findings,  the 
trial  court  determined:     First,  the  amount 


Richards  advanced  to  the  defendant  compa- 
ny upon  said  contract;  and,  second,  the  val- 
ue of  the  property  Richards  received  under 
said  contract,  and  found  that  Richards  was 
indebted  to  the  company  in  the  sum  of  f9,- 
465.65,  and  because  of  that  fttct  was  not  en- 
titled to  any  Hen  upon  the  property  in  the 
possession  of  the  receiver.  In  determining 
the  status  of  the  account  between  Richards 
and  the  company,  the  court  determined  how 
much  money  Richards  had  advanced  to  the 
company  under  the  contract  sued  on.  Ilie 
advances  made  by  the  Falls  City  Lumber 
Company  to  the  defendant  or  the  value  of 
property  sold  and  delivered  by  the  defend- 
ant to  tiie  Falls  City  Lumber  Company  was 
not  involved  in  this  action,  and  there  was 
no  error  in  the  ruling  of  the  court  in  not 
requiring  the  Falls  City  Lumber  Company 
to  be  made  a  party  to  the  suit  or  that  an 
accounting  should  be  had  between  the  Falls 
City  Lumber  Company  and  the  defendant 
company,  or  in  the  sustaining  of  an  objec- 
tion to  evidence  in  support  of  the  appellant's 
contention  for  an  accounting.  The  relation 
between  these  companies  was  not  involved 
in  this  case.  If  the  Falls  City  Lumber  Com- 
pany was  Indebted  to  the  respondent,  or  the 
respondent  was  indebted  to  the  Falls  City 
Lumber  Company,  an  adjustment  of  the  ac- 
count between  such  companies  can  be  effect- 
ed by  the  presentation  by  the  Falls  City 
Lumber  Company  of  such  claims  as  may  ex- 
ist in  its  favor  against  the  receiver  and  hav- 
ing the  same  allowed  as  claims  of  other  cred- 
itors of  the  respondent  are  allowed.  The 
Falls  City  Lumber  Company,  if  it  has  a 
claim  against  the  respondent  stands  In  the 
same  relation  to  the  defendant  company,  so 
far  as  It  appears  in  this  case,  as  other  cred- 
itors. 

The  original  opinion  is  affirmed,   and  a 
new  trial  denied. 


AILSHIE,  a  J.,  and  SULLIVAN,  J.,  con- 
cur. 


STRAND  v.  CROOKED  RIVER  MIX.  ft 

MIUj.  CO.  et  al.  (HANSON, 

Intervener). 

(Supreme  Court  of  Idaho.     March  29,  1918.) 

1.  Appeal  and  Ebbob  (|  624*)— Pilino  or 
Tbanscbipt— Dismissal  of  Appeal. 

M'here  an  order  baa  been  made  by  a  justice 
of  this  court  upon  a  proper  showing,  extending 
the  time  within  which  the  transcript  may  l>e 
filed  beyond  the  period  fised  by  the  statute  and 
the  rules  of  this  court,  and  such  transcript  is 
filed  within  the  time  prescribed  by  the  order, 
the  appeal  will  not  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  2737-2742;  Diec.  Dig.  | 
624.*1 


*Vtor  otiier  cases  •••  wum  topic  and  secUgn  NUHBBR  la  Dec.  Dig.  &  Am.  Dig.  Kejr-No.  Swiss  *  Rep'r  ladazM 


Digitized  by  V^OOQ IC 


6* 


lai  PACIFIC  REPORTEB 


(IdAbO 


2.  APPEAt  AND  BbBOB  ({  663*)— SETTLBiairr 
or  SlBNOQSAPHSS'S  TbANSORIPT— NBCE88I- 
TT. 

Under  the  provisions  of  section  4434,  Rev. 
Codes,  as  amended  by  chapter  119,  Laws  of 
1911,  c.  119,  p;  879,  in  order  to  wrriew  the  mat- 
ters contained  in  the  Btenographer's  transcript, 
such  transcript  must  be  settled  bj  the  judge, 
fwad  when  so  settled  has  the  force  and  effect  of 
a  bill  of  exceptions  duly  settled  and  allowed, 
and  will  be  deemed  adequate  to  present  for  re- 
view any  ruling  appearing  therein  to  have  been 
excepted  to,  and,  when  not  so  settled,  the  same 
will  be  stricken  from  the  transcript  upon  prop- 
er motion. 

[Bid.  Note.— Fo»  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  tg  2461,  2462,  2465-2471; 
Dec  Dig.  S  553.*^] 

S.  APPEAt    AND   Ebbob    (|   663*)— BlUNO ■  OF 

UnDEBTAKING— CEBTIFia.\IS. 

The  certlhcate  of  the  clerk  of  the  district 
court  that  an  undertaking  on  appeal  has  been 
filed  within  the  time  allowed  by  law  is  suffi- 
cient when  no  showing  is  made  to  the  contrary 
that  the  same  wa«  Bot  filed  within  the  time 
prescribed  by  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S$  2853-2855;    Dec.  Dig.  J 

4.  Appeai.  aitd  Ebrdb  (g  632*)— Sbbticx  of 
TBAMscBirx—NecEssiTY— Dismissal  of  Ap- 
peal. 

Where  ft  appears  from  the  record  on  ap- 
peal that  the  transcript  was  i  not  served  upon 
the  adverse  party,  and  a,  motion  is  made  in  this 
court  to  dismiss  the  appeal  upon  the  ground 
ihat  such  transcript  was  not  seri'ed,  said  mo- 
tion will  be  sustained  as  such  statute  is  man- 
datory and  required  the  transcript  to  be  served. 
[Ifid.  Note. — For  other  cases,  see  Appeal  and 
I'irror,  Cent  Dig.  {  2771;  Dec.  Dig.  |  632.*], 

5.  Appeal  and  Erbob  (S  607*)— Dismissal  of 

APPBALS— OROUNDB— rB.-EClPE. 

The  fact  tlmt  an  appellant  does  not  iile  a 
pnccipe  dcsifinating  the  papers  desired  to  be  in- 
cluded in  the  transcript  with  the  clerk  within 
five  days,  as  required  by  section  4h'20a,  Rev. 
Codes,  under  an  act  approved  February  25. 
1911  (I-awB  of  1011,  p.  375,  c.  117),  is  not  a 
ground  fur  dismissing  an  appeal,  where  the  rec- 
ord shows  that  the  attorneys  certify  that  the 
transcript  does  contain  all  the  papers  desired 
to  be  included  in  the  transcript,  and  the  clerk 
certifies  that  the  transcript  contains  all  the  files 
and  records  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ij  2665-2672;  Dec.  Dig.  i 
607.*] 

6.  Appeal  and  Ebbob  (8  773*)— Dismissal  of 
Appeal— Gkounds— Briefs.    ' 

The  failure  to  file  briefs  Within  the  time 
specified  by  the  rules  of  this  court  is  not  a 
ground  for  dismissing  the  appeal,  except  that 
where  other  grounds  exist,  such  fact  may  be 
taken  into  consideration  in  determining  wheth- 
er the  appeal  has  been  prosecuted  with  due  dili- 
gence, and  not  for  the  purpose  of  delay. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f{  3104,  3108-3110;  Dec.  Dig. 
i  77a*J 


Appeal  from  District  Court,  Idaho  County; 
Edgar  C.  Steele,  Judge. 

Action  by  N.  O.  Strand  against  the  Crooked 
River  Mining  &  Milling  Company  and  others, 
and  E.   H.    Hanson   intervenes.     lYom    the 


Judgment,   Peter  Marren   oppeaU.     Appeal 
dismissed. 

John  P.  Gray  and  Frank  A.  McCarthy, 
both  of  CoBur  d'Alene,  for  appellant  P. 
E.  Stookey,  of  Lewlston,  and  A.  S.  Hardy. 
of  GrtLQgeville,  for  respondent^ 

STEWART,  3.  The  respondent,  £.  H. 
Hanson,  filed  In  this  court  on  March  17,  1913, 
a  motion  to  dismiss  the  appeal.  On  the  same 
day  a  motion  was  flled  by  the  other  resjiond-  - 
cuts  to  dismiss  the  appeal.  The  motion  made 
by  the  respondent  Hanson  assigus  several 
grounds,  and  includes  the  grounds  set  forth 
in  the  motion  of  the  other  respondents,  and 
the  two  motions  will  be  considered  together.. 

[1]  The  first  ground  for  Olsniissal  is  that 
the  transcript  was  not  filed  in  the  Supreme 
Court  or  with  the  clerk  thereof  wittUn  the 
time  provided  by  law  and  the  rules  of  said 
court  Tills  objection  is  overruled,  for  the 
reason  that  it  api>ears  tlmt  aa  order  was 
made  granting  20  days,  additional  t^nie  to 
that  prescrihed  by  law  for  the  filing  of  such 
transcript,  and  the  transcript  was  filed  with- 
in the  time  fixed  by  the  order. 

[2]  The  second  ground  for  dismissal  is 
that  the  stenographer's  transcript  of  the  pro-, 
ceedlugs  and  reporter's  transcript  of  the  trt- " 
al  contained  therein  were  never  settled  or 
approved  by  the  jpdge  who  tried  the  cause. 
Upon  ,the  argument  of  this  motion  an  oral 
motion  was  made  tliat  the  transcript  of  the 
evidence  as  certified  by  'the  stenographer 
should  be  stricken  from  the  transcript  upon 
the  ground  that  the  same  had  "ot  been  set- 
tled and  allowed  by  the  trial  judge.  This 
oral  motion  will  be  sustained.  In  the  case 
of  Grlslnger  v.  Hubbard,  21  Idaho,  460,  122 
Pac.  853,  this  court  had  under  oott.sideratlon  ^ 
the  provision  of  the  Rev.  Codes,  f  4134,  as 
amended  by  chapter  119  (Laws  of  1911,  p. 
379),  and  held:  "This  section  requires  that, 
in  order  to  review  the  mutters  contained  In 
such  transcript  on  apiieal  in  the  Supreme 
Court,  the  same  must  be  settled  by  the  judge, 
and,  when  so  settled,  has  tlie  force  nud  effect 
of  a  bill  of  excei)tions  duly  settled  and  al- 
lowed, and  shall  be  deemed  adeciuate  to  pre- 
sent fpr  review  any  ruling  appearing  there- 
in to  have  been  excepted  to,  etc. ;  that  Is, 
this  section  clearly  requires  that  the  trial 
Judge  shall  settle  the  reportei^'s  transcript, ' 
and  that  such  settlement  is  a  requisite  to 
give  to  the  transcript  the  effect  of  a  bill  of' 
exceptions."  This  case  was  also  approved  by 
this  court  In  the  case  of  Furey  ▼.  Taylor, 
22  Idaho,  605,  127  Pac.  676.  The  second 
ground  is  not  a  ground  upon  which  an  appeal 
win  be  dismissed,  and  should  not  be  present- 
ed upon  motion. 

[3]  The  third  ground  fa  that  there  Is  no 
certificate  in  said  transcript  filed  in  said 
court  showing  the  date  of  filing  the  undertak- 
ing with  the  clerk  of  the  district  court  of 
the  Second  judicial  district,  or  that  said  nn- 
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dertaklng  was  filed  ttlthln  the  time  BHowed 
by  law.  An  examination  of  the  record  in 
this  case  shows  that- It  contains  a  oerttficate 
of  the  clerk  that  an  undertaking  In  said 
cause  In  the  Bam  of  $600  for  the  costs  was 
duly  filed  In  said  court,  and,  Inasmuch  as  the 
record  does  not  contain  the  nndertaklng  and 
no  showing  to  the  contrary  being  presented 
In  opposition  thereto,  this  court  will  presume 
that  the  bond  was  filed  within  the  time  pre- 
scribed by  law.  in  this  oonnectlon  counsel 
for  respondent  has  filed  a  certificate  of  the 
clerk  of  the  district  court  showing  the  filing 
of  the  bond  on  December  21st. 

[4]  The  fourth  ground  Is  that  the  tran- 
script was  not  served  upon  this  Intervener 
nor  upon  any  of  the  respondents  within  the 
time  required  by  law  and  the  rules  of  the' 
court  The  record  does  not  show  that  the 
transcript  was  served  on  any  of  the  parties. 
We  call  special  attention  to  section  2,  Laws 
of  1911,  p.  380.  The  latter  subdivision  of 
said  act  provides  that  the  party  procuring 
the  transcript  to  be  made,  or  bia  attorney,  is 
required  to  serve  one  copy  together  with  a 
notice  particularly  describing  by  page  and 
line  any  errors  or  omissions  he  claims  to 
be  disclosed  by  the  transcript,  in  the  event 
that  there  are  any  such  errors  or  omissions 
upon  the  adverse  party  or  his  attorney,  or, 
if  there  be  more  than  one  adverse  party  ap- 
pearing by  separate  attorneys,  then  on  one  of 
those  attorneys,  in  wMch  latter  case,  how- 
ever, he  shall  notify.  In  the  manner  that  no- 
tices are  required  to  be  served,  the  other  ad- 
verse parties  or  their  attorneys  of  the  party 
on  whom  he  has  made  such  service.  There 
Is  no  record  or  receipt  or  'showing  made  that 
the  transcript  filed  In  tlris  court  was  ever 
served  upon  the  adverse  parties  or  their  at- 
torneys as  required  by  the  foregoing  section. 
The  failure  to  comply  with  section  2,  Laws 
of  1011,  p.  380,  Is  an  omlssibn  which  is  Juris- 
dictional, and  renders  the  appeal  to  this 
court  inetfectual  by  reason  of  the  fact  that 
there  Is  no  record  which  has  been  furnished 
tills  court  In  accordance  with  tbe  require- 
ment of  the  statnte,  and  there  Is  nothing  be- 
fore tills  court  upon  which  this  court  can 
pass  upon  appeal. 

[6]  The  fifth  ground  is  that  the  appellant 
never  filed  any  pnedpe  for  the  papers  he  de- 
sired to  be  Included  in  the  transcript  with 
the  clerk  within  five  days,  as  required  by 
law.  This  objection  is  not  well  taken.  This 
section  of  the  statute  is  not  mandatory,  but 
directory,  and  in  this  case  the  record  con- 
tains a  certificate  of  the  attorney  of  the  ap- 
pellant that  the  transcript  contains  all  the 
papers  and  records  in  the  case  which  were 
required  by  the  prseclpe,  and  the  clerk's  cer- 
tificate to  the  transcript  shows  that  the  tran- 
script contains  all  the  files  in  said  cause. 


[I]  The  sixth  ground  is  based  upon  the 
fact  that  no  brief  has  been  filed-  or  seryod  on 
the  respondents,  and  that  30  days  have 
elapsed  since  the  filing  of  the  transcript  and 
the  service  of  the  same.  We  do  not  believe 
that  the  failure  to  file  a  brief  alone  Is  suffi- 
cient ground  to  justifjr  the  dismissal  of  an 
appeal,  except  that  the  delay  in  filing  the 
brief  may  be  considered  by  the  court  in 
determining  whether  an  appeal  has  lieen 
prosecuted  with  due  diligence  and  not  fot 
the  purpose  of  delay. 

The  seventh  ground  Is  stated  as  follows: 
"That  all  of  said  matters  have  prejudiced 
the  respoudeitts  and  resulted  in  delay,  and 
have  shown  a  manifest  disregard  of  the  la.w 
and  the  rules- of  said  court"  This  objection 
appears  to  be  well  founded  as  shown  herein 
in  the  discussion  of  the  different  grounds 
upon  which  the  motion  is  baaed.  The  Judg- 
ment was  signed  on  the  31st  day  of  .May, 
1912,  and  was  filed  on  the  24th  day  of  Octo- 
ber, 1912 ;  the  notice  of  appeal  is  dated  No- 
vember 26,  1912,  and  was  served,  and  filed 
on  November  29,  1912.  The  transcript  was 
filed  in  this  court  on  February  17,  1913. 
Counsel  for  appellant  in  his  oral  argument 
in  opposition  to  the  motion,  admitted  that 
counsel  for  appellant  did  not  see  the  tran- 
script from  the  time  the  judgment  was  ren- 
dered to  the  filing  of  the  same  in  this  court, 
and  that  no  brief  has  been  preimred  or  filed 
by  the  appellant  The  only  presumption  that 
can  be  Indulged  in  by  this  court  is  that  the 
failure  to  prepare  a  transcript  and  irnve  the 
stenographer's  record  settled  as  provided  by 
law,  and  the  failure  to  furnish  a  complete 
record  of  the  case  within  the  time  prescribed 
by  law  and  the  rules  of  this  court,  show  that 
such  appeal  is  taken  for  delay. 

The  record  in  this  case  is  of  such  a  char- 
acter that  this  court  feels  that  it  is  its  duty 
to  call  attention  to  the  duty  of  counsel  for 
appellant  to  pursue  the  necessary  steps  re- 
quired to  complete  and  present  appeals  speed- 
ily in  good  faith,  and  without  unnecessary 
delay.  Counsel  for  ap^lhtnt  should  not  over- 
look the  duty  due  the  client,  and  should 
not  dei)end  wholly  upon  the  diligence  of  the 
clerk  of  the  court  or  the  stenographer,  or 
counsel  for  respondent.  The  appellant  is 
the  aggressive  party  upon  an  appeal,  and  it 
is  the  duty  of  such  counsel  to  proceed  with 
such  appeals  in  accordance  with  the  require- 
ments of  the  statute  and  the  rules  of  this 
court  and,  if  this  is  done*  there  will  be  less 
criticism  of  delays  in  judicial  proceedings, 
and  cases  will  be  in  such  a  position  that  the 
court  may  dispose  of  all  cases  on  appeal. 

For  the  foregoing  reasons  the  appeal  Is 
dismissed.    Costs  awarded  to  respondents. 

AILSHIB;  C.  J.,  and  SULLIVAN,  J.,  concur. 
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JOHNSON  et  al.  r.  FISHER,  Sheriff,  et  al. 
(Supreme   Court  of  Idaho.     March  13,  1913.) 

1.  Appeal  and   Ebbob   (g   1001*)— RitviEW— 
Sdfficienct  of  Evidence. 

Where  there  is  substantial  evidence  to  sus- 
tain the  verdict  of  a  jury,  it  will  not  be  re- 
versed on  appeaL 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3922,  3928-38S4;  Dec. 
Dig.  f  1001.*] 

2.  iNSTBUCnONS. 

B^d,  that  the  giving  of  certain  instruc- 
tions was  not  error. 

Appeal  from  District  Court,  Fremont  Coun- 
ty;  James  O.  Gwlnn,  Judge. 

Action  by  Gilbert  Jobnson  and  EWan  John- 
son against  John  T.  B^her,  sheriff,  and  oth- 
ers. Judgment  for  defendants,  and  plain- 
tlfFs  appeal.    Affirmed. 

N.  D.  Jackson,  of  St  Anthony,  for  appel- 
lants. O.  W.  Poole,  of  Rexburg,  and  B.  II. 
Miller,  of  St.  Anthony,  for  respondents. 


SULLIVAN,  J.  This  action  was  brought 
by  the  appellants  against  the  respondent 
Fisher,  as  sberift  of  Fremont  county,  and  the 
National  Surety  Company,  as  surety  on  said 
sberift's  official  bond,  to  recover  the  value  of 
certain  wheat  and  oats  alleged  to  have  been 
taken  by  said  sheriff  on  execution  against 
the  father  of  said  appellants,  Martin  John- 
son. The  main  question  involved  was  the 
ownership  of  said  grain.  The  cause  was 
tried  by  the  court  with  a  Jury,  and  resulted 
in  a  verdict  and  Judgment  for  the  respond- 
ents.   The  appeal  is  from  the  judgment. 

[1]  The  assignmeutii  of  error  go  to  the  suf- 
ficiency of  the  evidence  to  sustain  the  verdict, 
errors  of  law  occurring  at  the  trial,  and  er- 
rors in  giving  certain  Instructions.  After  a 
careful  examination  of  the  evidence,  we  are 
satisfied  there  is  substantial  evidence  to  sus- 
tain the  verdict  of  the  jury. 

The  real  question  Involved  was  the  owner- 
ship of  said  grain,  and  it  appears  from  the 
evidence  that  the  father  of  appellants  en- 
tered into  a  contract  for  the  purchase  of 
the  land  on  which  the  grain  was  grown  some 
time  in  1910;  that  thereafter  an  attachment 
was  levied  thereon,  and  be  surrendered  his 
right  to  purchase  said  land,  and  thereafter, 
on  January  9,  1911,  the  appellants  entered 
into  a  contract  for  the  purchase  of  said 
land.  At  that  time  the  appelhmts  were  not 
of  age,  and  it  appears  that  the  father  and 
family  resided  on  said  land,  and  that  the 
father  assisted  thereon.  From  all  of  the 
evidence  the  jury  evidently  t>elleved,  and  bad 
reason  to  believe,  that  an  effort  was  being 
made  to  defeat  the  creditors  of  the  father 
in  collecting  the  Judgment,  for  the  enforce- 
ment of  which  said  execution  was  levied. 
There  was  considerable  evidence  introduced 
in  regard  to  the  contract  for  the  purchase  of 


said  land,  and  we  ar«  not  inclined,  on  a  con- 
sideration of  all  of  the  evidence,  to  disturb 
the  verdict  of  the  Jury. 

[2]  Under  all  of  the  evidence,  we  do  not 
think  there  was  reversible  error  in  giving  the 
two  instructions  complained  of. 

The  Judgment  must  therefore  be  affirmed, 
and  It  is  so  ordered,  with  costs  in  favor  of 
the  respondents. 

AILSHIE^  C.  J.,  and  STEWART,  J.,  con- 
cur. 


CITY  OF  NAMPA  et  aL  v.  NAMPA  &  MERID- 
IAN lUR.  DISX. 

(Supreme  Court  of  Idaho.     Feb.   22,   1913.) 

1.  Appeal  and  Ebbob  (|  1097*)— Law  of 
Case. 

A  question  considered  and  passed  upon  on 
a  previous  appeal  in  the  same  case,  which  was 
necessary  or  essential  to  the  determination 
of  the  case  on  appeal,  becomes  the  law  of  the 
case  in  all  subsequent  proceedings  in  the  same 
action,  from  the  consequences  of  which  the 
appellate    court  cannot   depart. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig,  {{  4358-4368,  4427;  Dec 
Dig.  %  1097.*) 

2.  Watebs  and  Wateb  Coubses  (|  242*)— 
Irrigation  Distbict— Powers— Municipal 
corpobation. 

An  irrigation  district  organized  under  the 
general  statutes  of  the  state  (Sess.  Laws  1903, 
p.  150),  which  is  authorized  to  include  within 
its  corporate  limits  lands  and  lots  lying  within 
a  town  or  village,  has  the  implied  power  con- 
ferred upon  it  by  the  Leeislature  to  enter  the 
streets  and  alleys  of  such  town  or  village,  or 
of  that  portion  of  the  town  or  village  included 
within  the  district,  for  the  purpose  of  con- 
structing ditches,  canals,  and  laterals,  in  order 
to  carry  out  the  purpose  of  its  creation  and 
deliver  water  to  the  consumers  therein. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  it  147,  307;  Dec. 
Dig.  i  242.*] 

3.  Waters  and  Wateb  Coubses  (|  242*)— 
Irrigation  District— Limitation  on  Pow- 
ers—Municipal    COBPOBATIONS. 

The  power  conferred  upon  irrigation  dis- 
tricts to  enter  the  streets  and  alleys  of  towns 
and  villages  included  within  the  boundaries  of 
such  district  for  the  construction  of  its  ditch- 
es, canals,  and  laterals,  in  order  to  deliver  wa- 
ter to  consumers,  does  not  repeal  or  in  any 
way  interfere  with  the  power  and  authority  of 
such  towns  and  villages  to  exercise  control  of 
their  streets  and  alleys,  and  to  regulate  the 
manner  and  method  of  their  use,  and  to  direct 
the  manner  and  method  in  wliicb  snch  irriga- 
tion district  shall  construct  and  maintain  its 
ditches,  canals,  and  laterals  within  such  mu- 
nicipality. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S|  147,  307;  Dec. 
Dig.  I  242.*] 

4.  Mandamus  (j  73*)— Delivery  op  Wateb 
— Ibrioation  District— Municipal  Cobpo- 

BATIONS. 

A  water  consumer  within  an  irrigation 
district,  who  is  also  within  the  corporate  lim- 
its of  a  town  or  village,  may  have  his  writ  of 
mandate  to  compel  the  district  to  deliver  wa- 
ter to  him  in  accordance  with  and  under  the 


•For  other  cases  see  sun*  topic  and  section  NUMBER  la  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  *  Rep'r  IndexM 


Digitized  by  V^OOQ IC 


Ida^io) 


CITY  OF  NAMPA  X.  If  ABtPA'.  A  MERIDIAN  IKR.  DIST. 


TegalatioDB  prescribed  by  the  town  or  Tillage 
in  which  his  lot  or  land  is  situated. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  ff  U6,  135,  14^149;  Dee.  Dig.  S 
73.*] 

Appeal  from  District  Court,  Canyon  Coun- 
ty ;  £d.  L.  Bryan,  Judge. 

Action  by  the  City  of  Nampa  and  others 
against  the  Nampa  &  Meridian  Irrigation 
District  for  a  writ  of  mandamus.  From  a 
Judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

See,  also,  19  Idaho,  779,  116  Pac.  979. 

Hugh  B.  McElroy,  of  Boise  City,  for  ap- 
pellant G.  W.  Lamson,  of  Nampa,  for  re- 
spondents. 

AIIiSHIE,  C.  J.  This  action  was  institut- 
ed by  the  city  of  Nampa  and  J.  H.  Walling, 
George  Everett,  and  G.  W.  Lamson,  the  for- 
mer as  a  municipal  corporation  and  the  in- 
dividuals as  water  users  within  the  corporate 
limits  of  the  city,  praying  for  a  writ  of 
mandate  against  the  defendant  irrigation  dis- 
trict to  compri  the  district  to  deliver  water 
to  its  water  consumers  within  the  corporate 
limits  of  the  city  of  Nampa  through  under- 
gronnd  pipes.  A  demurrer  to  the  complaint 
was  snstalned,  and  an  appeal  was  taken  by 
the  plaintiffs  to  this  court,  and  the  Judgment 
of  the  Iow«r  court  was  reversed  (City  of 
Nampa  v.  Kampa  Sc  Meridian  Irrl.  Diet,  19 
Idaho,  779,  115  Paa  979),  and  the  cause  was 
zemanded  for  further  proceedings.  An  an- 
swer was  filed  In  the  trial  court,  and  the 
case  was  tried  on  its  merits,  and  Judgment 
was  entered  in  favor  of  the  plaintiffs,  grant- 
ins  a  writ  of  mandate  against  the  district. 

[1]  Practically  all  the  ctuestions  of  law 
essential  to  be  determined  In  the  case  on  this 
appeal  were  passed  upon  in  the  former  ap- 
I>eal.  In  so  far  as  any  question  considered 
and  passed  upon  in  the  previous  appeal  was 
necessary  or  essential  to  the  determination 
of  that  appeal,  it  becomes  the  law  of  the 
case  In  all  subsequent  proceedings  In  the 
same  action,  from  the  consequences  of  which 
the  appellate  court  cannot  thereafter  depart 
HaU  V.  Blackman,  9  Idaho,  665,  76  Pac.  608; 
Hunter  v.  Porter,  10  Idaho,  86,  77  Pac.  434 ; 
Steve  V.  Bonners  Ferry  Lumber  Co.,  13  Ida- 
ho, 384,  92  Pac.  363;  Palmer  v.  Utah  &  North- 
em  B.  R.  Co.,  2  Idaho  (Hash.)  382,  16  Pac. 
553 ;  Lindsay  v.  People,  1  Idaho,  438 ;  Ger- 
ber  V.  Nampa  &  Meridian  Irrl.  Dlst,  19  Ida- 
ho, 705,  116  Pac.  104.  On  the  former  appeal 
(City  of  Nampa  ▼.  Nampa  &  Meridian  Irrl. 
Dlst)  the  court  decided  the  following  prop- 
ositions, which  seem  to  have  been  necessary 
and  essential  to  the  proper  determination  of 
that  appeal: 

(1)  That  the  Irrigation  district  was  lawful- 
ly and  rightfully  engaged  in  the  irrigation 
business  within  the  corporate  limits  of  the 
ctty  of  Nampa,  and  that  a  portion  of  the 
city,  Including  the  lota  of  the  users  who  were 


parties  to  that  action,  was  included  and  in- 
oorporated  within  the  Nampa  &  Meridian  Ir- 
rtgaUon  District  &)  That  the  Irrigation  dis- 
trict had  a  lefal  right  to  run  and  operate  its 
ditches,  canals,  and  distributing  laterals  with- 
in the  corporate  Umits  of  the  dty  of  N»inpa, 
and  that  such  right  ia  subject  to  the  power 
of  the  city  to  regulate  the  manner  of  the  ex- 
ercise thereof,  and  that  the  dty  has  a  right 
to  change  ita  street  grades  and  thereby  re- 
quire a  corresponding  change  In  the  conduit 
or  means  of  dellva:y  of  water,  and  that  in 
exercising  this  right  veaCed  in  the  city  to 
grade  its  streets  it  may  remove  and  destroy 
ditches  and  require  the  delivery  of  water 
through  pipe  lines  beneath  the  surface  of  the 
street 

The  foregoing  legal  proposMlons  were  fair- 
ly Involved  in  the  previous  appeal,  and  their 
determination  by  this  court  adversely  to  the 
contoitUm  of  the  irrigation  district  has  be- 
come the  law  of  the  case,  and  is  binding  upon 
the  courts  in  all  subsequent  proceedings  in  the 
case. 

[2]  The  appelant  company  Is  a  quasi  pub- 
lic corporation,  organized  to  conduct  business 
for  the  iMlvate  benefit  of  the  owners  of  lands 
within  its  limits,  and  of  such  a  character  as 
to  concern  and  interest  the  public  generally. 
It  was  organized  under  the  general  statute 
of  March  9,  1903.  Sees.  Laws  1908,  p.  150; 
Nampa,  etc.,  IrrL  Dlst  v.  Brose,  11  Idaho, 
474,  83  Pac.  499.  Under  the  statute  it  was 
authorized  to  incorporate  within  Its  limits 
lots  and  lands  lying  within  a  town  or  vil- 
lage. Nampa,  etc.,  Irri,  Dlst  t.  Brose,  11 
Idaho,  475,  83  Pac.  499.  Now  it  Is  clear  to 
us  that,  when  the  Legislature  authorized  an 
irrigation  district  to  include  within  Its  bound- 
aries lots  and  lands  within  a  municipal  cor- 
poration, the  Legislature  thereby  granted  and 
conferred  the  necessarily  Implied  power  up- 
on such  irrigation  district  to  enter  the  town 
or  village  and  build  and  construct  its  Irriga- 
tion works.  In  other  words,  the  act  of  the 
L^slatnre  In  authorizing  the  Incorporation 
of  such  a  district  necessarily  carried  with  It 
the  franchise  to  enter  the  streets  and  alleys 
of  such  towns  and  villages,  or  the  streets 
and  alleys  of  the  portion  of  a  town  that 
might  be  included  within  such  Irrigation  dis- 
trict 

[3]  On  the  other  hand,  the  legislative  act 
granting  the  right  to  include  town  lots  with- 
in an  Irrigation  district  and  the  Implied  pow- 
er to  enter  the  streets  and  alleys  for  the 
purpose  of  delivering  water  does  not  take 
away  or  diminish  the  power  of  the  town 
or  village  to  control  and  snrpervise  its  streets, 
and  to  direct  the  manner  and  method  of 
their  use  by  such  a  district  The  municipal- 
ity still  has  the  right  to  regulate  the  use  of 
Its  streets,  and  to  prescribe  the  manner  and 
method  to  be  pursued  by  an  irrigation  dis- 
trict In  conducting  water  over  or  through 
the  streets,  in  order  to  ddlver  it  to  water 
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users  and  oonsumers  at  its  canal  or  lateral 
nearest  the  land  or  lot  to  be  irrigated.  If 
the  dty  authorities  deemed  it  necessary  to 
have  the  water  conducted  through  under- 
ground pipes  instead  of  being  delivered 
through  open  ditches,  it  was  clearly  within 
the  power  and  authority  of  the  dty  to  take 
such  action  and  prohibit  the  use  of  the 
streets  in  a  different  manner.  Of  course, 
the  city  could  not  compel  the  irrigation  dis- 
trict to  build  a  pipe  line,  but  it  could  pro- 
hibit It  carrying  water  through  an  open  ditch. 

[4]  The  water  consumer,  on  the  other  band, 
who  has  acquired  a  right  to  the  use  of  wa- 
ter from  this  system,  may  have  his  writ  to 
compel  the  delivery  of  water  to  him  at  the 
most  available  points  on  the  line  of  the  main 
or  lateral  nearest  him.  If  the  dty  can  pre- 
scribe the  method  in  which  water  may  be 
delivered  through  its  streets,  and  the  water 
user,  on  the  other  hand,  has  acquired  a 
constitutional  right  to  have  water  delivered 
to  him  from  the  canal  or  lateral  of  the  dis- 
trict s.vstem,  then  it  would  seem  that  the 
Irrigation  district  is  left  only  the  one  al- 
ternative, namely,  to  construct  a  pipe  line 
.and  deliver  water  to  the  consumes  through 
«uch  Une. 

It  ia  clear  that  the  district  must  construct 
its  necessary  canals  and  laterals  within  the 
corporate  limits  of  the  city  and  pay  for  such 
construction  as  the  law  directs.  As  was  stat- 
ed In  the  opinion  in  this  case  on  a  former 
appeal  (19  Idaho,  779,  U6  I*ac.  070):  "Under 
these  facts  the  lot  owners  have  become  en- 
titled to  the  use  of  water  from  the  defend- 
ant's system,  and  the'  defendant  must,  in  the 
first  instance,  construct  its  system  within  its 
franchise  limits  at  its  own  expense.  It  can- 
not compel  the  user  of  water  to  pay  for  any 
part  of  the  system."  However,  as  we  under- 
stand it,  the  users  of  water  were  required 
to  construct  their  own  laterals  from  the 
main  canal  and  laterals  of  the  district,  and 
the  district  would  not  be  required  to  pay  for 
the  construction  of  such  private  laterals  as 
supply  each  of  the  users  from  the  laterals 
that  constitute  the  district  system. 

The  judgment  of  the  district  court  should 
be  aflirmcd;  and  it  Js  so  ordered.  Costs 
awarded  In  favor  of  respondents. 

SULLIVAN  and  STEWAET,  JJ.,  concur. 


(»  liaho,  670) 

CLEVELAND  v.  WALLACE  et  at 
(Supreme  Court  of  Idaho.     March  19,  1913.) 
1.  AsiMAM  ($  100»)—Tbespabbino— Damages 
—Two-Mile  Limit  Ijaw. 

Under  sections  1217  and  1218,  Rev.  Codes, 
known  as  the  "two-mile  limit  law,"  a  right  of 
notion  is  given  against  any  person  owning  or 
haring  in  his  charge  any  sheep  that  are  allow- 
ed to  herd  or  graze  within  two  miles  of  a  dwell- 
ing house;  and,  where  the  owner  thereof  is 
not  known  or  cannot  be  ascertained,  the  per- 
son who  has  sustained  damages  by  reason  of 
the  trespass  may  proceed  against  the  property 


under  sections  1204  and  1296  of  tiM  geneial 
trespass  law  of  the  state. 

[Ed.  Note.— For  other  caaes,  ace  Animala, 
Cent  Dig.  )i  354-365,  380-386,  895,  897-401, 
409-419;    Dec  Dig.  f  100.*] 

2.  Anuiau  (i  100*)— T^asFASsiNO— Estsats. 

Section  1219  of  the  Rev.  Codes  provides 
that,  where  the  owner  of  trespassing  sheep  is 
unknown  to  the  party  injared,  snch  party  may 
at  his  option  treat  the  trespassing  animals  aa 
estrays,  but  under  the  estray  laws  no  damages 
can  be  collected;  such  laws  providing  only  tor 
the  dispoBition  of  the  estray  and  um  oolleor 
tion  of  the  necessary  costs  and  expense  in^ 
curred  in  taking  up  and  disposing  of  the  ani- 
mal. 

[Ed.  Note. — For  other  cases,  sea  Animals, 
Cent  Dig.  J§  354r-3a5,  380-385,  395,  397-401, 
409-419;    Dec  Dig.   S  100.*] 

3.  Anihau   (f  100*)— Tbebpassino— Assess- 
ment OF  Damages— Pbooeedinos  in  Kem. 

Section  4280  of  the  Rev.  Codes  authorizes 
the  prosecution  of  an  action  against  a  defend- 
ant whose  name  is  unknown,  and .  allows  the 
plaintiff  to  proceed  against  a  defendant  with- 
out giving  his  true  came,  where  be  baa  baett 
unable  to  ascertain  the  true  name,  and  aectioii 
1294  of  the  general  trespass  law  recognlzea 
the  same  principle,  and  authorizes  a  proceeding 
for  the  assessment  of  damages  against  the 
trespassing  animals,  and  provides  that  the 
amount  assessed  shall  not  be  a  personal  judg- 
ment against  the  owner  of  the  animHl,  but  can 
only  bind  the  property  itself. 

[Ed.   Note. — For    other   cases,    see   Animals, 
Cent  Dig.  i|  354-865,  380-385,  895,  397-401,  ' 
400-419;    Dec  Dig.  8  100.*] 

4.  ANIMAI.S  (g  100*)— TRSSPABsnra— DaiUow 
— Pbocexdjnos— JxisncB  of  tuk  Peace. 

Section  8925,  Uev.  Codes,  provides  that, 
when  jurisdiction  is  conferred  upon  a  court 
or  judicial  officer,  all  means  necessary  to  «ar^ 
ry  the  statute  into  effect  are  also  given,  and 
that  in  the  exercise  of  that  jurisdiction,  if  the 
course  of  proceedings  is  not  specifically  pointed 
out  by  the  statute,  tlie  court  may  adopt  any 
suitable  process  or  mode  of  proceeding  whicB 
may  appear  most  conformable  to  the  apirit  of 
the  law,  and  in  pursuance  of  the  authority  of 
this  statute  and  the  right  of  action  conferred 
by  sections  1217  and  1218,  Rev.  Codes,  it  is 
proper  for  a  justice's  court  to  proceed  under 
the  provisions  of  sections  1294  and  1296,  Rev. 
Codes,  in  a  case  where  it  is  charged  that  the 
owner  of  trespassing  sheep  Is  unknown  to  the 
plaintiff,  and  that  he  ia  unable  to  ascertain  the 
name  ot  the  owner,  and  the  animals  are  taken 
.into  the  possession  of  the  plaintiff  in  the  ac- 
tion, and  subsequently  delivered  to  the  officer 
who  levies  upon  them  under  the  execution  is- 
sued by  the  justice. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  U  354-360,  380-385,  395,  397-401, 
409-419;    Dec  Dig.  $  100.*] 

5.  Animals  (|  100*)— Tbespas.sino— Damages 
—Pkoceedimgs— Appointment  of  Appbais- 

ERS. 

It  is  not  necessary  in  this  state  to  fence 
against  sheep,  and  so  in  an  action  under  the 
provisions  of  section  1294,  Rev.  Codes,  for  the 
recovery  of  damages  for  the  trespass  of  sheep 
in  violation  of  the  provisions  of  sections  1217 
and  1218,  Rev.  Codes,  it  is  unnecessary  to 
appoint  appraisers  therein  provided  for. 

[Ed.  Note.— For  other  cnsea,  see  Animals, 
Cent  Dig.  IS  354-305,  380-385,  395,  897-401, 
400-419;    Dec  Dig.  S  100.*] 

Appeal  from  District  Court,  Blaine  Coun- 
ty ;   Edward  A.  Walters,  Judge. 

Action  by  W.  C.  Cleveland  against  Jack 
Wallace  and  others  for  damages.     From  a 
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jQdgment  for  plaintiff,   ddfcaiaants  appeal 
Rerened. 

J.  W.  Edgerton,  of  Soldier,  and  Sullivan  & 
Sullivan,  of  Boise, 'for  appellants.  Frawley 
&  Block,  of  Boise,  and  McFadden  &  Brod- 
Iiead,  of  Halley,  for  respondent 

AILSUIB,  G.  J.  TUs  action  involves  the 
validity  of  certain  judgments  and  KEecution 
sales  bad  onder  sections  1217  and  1218  of  tbe 
Rev.  Codes,  popularly  known  as  tbe  "two- 
mile  limit  law."  A  baod  of  sbeep  wblcb  sub- 
sequent events  liave  diwdosed  belonged  to 
respondent  herein  were  berded  and  grazed 
for  something  like  a  week  witbin  two  miles 
of  the  dwelling  bouse  of  the  appellants  Couch 
and  WaUace.  The  band  of  sheep  numbered 
something  like  2,500,  and  was  berded  by.  a 
Basque,  who  either  could  not  or  would  not 
speak  Bnglisti.  Couch  and  Wallace  endeav- 
ored to  learn  .tbe  name  of  tbe  owner  of  tbe 
sheep,  but  were  viable  to  do  so.  On  June 
6tb  Ooucb  and  Wallace  each  commenced  an 
action  in  tbe  Justice's  court  of  tbe  precinct 
wherein  the  trespass  was  committed  for  tbe 
recovery  of  damages  under  the  two-mile  limit 
law.  Their  actions  were  commenced  and  sum^ 
mcmses  were  issued  against  John  IXie,  wtiose 
real  name  was  alleged  to  be  unknown  to  tbe 
plaintioa.  Tbe  summonses  'Were  served  on 
tbe  Basque  b^der,  and  a  return  was  made 
that  service  liad  'i>eea  made  on  tbe  -defend- 
ant named  in  tbe  complaint  and  summons. 
Upon  tbe  return  day,  no  appearance  was 
made  on  behalf  of  the  defendant,  and  the 
true  name  of  the  defendant  was  still  un- 
known to  tbe  plaintiffs.  They  introduced 
tbeir  evidence,  and  judgments  were  entered 
in  favor  of  the  plaintiffs.  The  j  udgments  were 
entered  as  Judgments  In  rem  against  the 
sheep,  and  there  were  no  personal  judg- 
ments against  any  one.  In  these  judgments 
the  Justice  of  the  peac6  recited  tbe  fact  that 
it  appeared  to  htm  that  a  band  of  sheep 
had  been  taken  charge  of  by  tbe  respective 
plaintiffs  Couch  and  Wallace  on  the  6tb  day 
of  June,  which  was  tbe  day  following  the 
filing  of  tbe  complaints,  and  that  they  bad 
been  in  possession  of  the  sheep  from  that 
date  nntii  the  date  of  the  entry  of  Judgment, 
and  the-  Judgment  thereupon  ordered  and 
adjudged  that  a  sufficient  number  of  tbe 
trespassing  sbeep  be  sold  to  satisfy  tbe  Judg- 
ments and  costs.  Erecutlons  were  issued  to 
tbe  constable,  reciting  tbe  amounts  of  tbe 
respective  Judgmei)ts,  and  directing  him  to 
levy  upon  tbe  sheep  and  sell  a  sufficient  num- 
ber to  satisfy  these  Judgments.  The  consta- 
ble thereupon  proceeded  in  accordance  with 
the  statute,  directing  the  manner  of  execu- 
tion sales,  and  sold  some  85  bead  from 
which  be  realized  sufficient  to  pay  the  judg- 
ments and  costs  and  expenses  of  sale. 
Thereafter  the  respondent  Cleveland  com- 
menced this  action  against  Couch  and  Wal- 
lace and  tbe  constable  to  recover  damages 


r^resentlng  tlie  loss  alleged  to  have  been 
sustained  by  reason  of  tbe  sale  of  these 
sbeep.  Judgment  was  entered  in  favor  of 
Cleveland,  and  tbis  appeal  was  tbereupon 
prosecuted,  i 

[1]  The  question  presented  on  this  appeal 
is  tbe  Jurisdiction  of  tbe  Justice  of  the  peace 
to  enter  tbe  Judgments  in  favor  of  Couch  and 
Wallace  and  to  issue  execution  thereon  and 
tbe  regularity  of  the  proceedings  bad  there- 
on. Tbe  appellants  proceeded  in  the  lower 
court  upon  the  theory  that  sections  1217  and 
1218,  known  as  the  "two-mile  limit  law,"  gave 
them  a  right  of  action  against  tbe  owner  of 
these  sheep,  whether  known  or  unknown, 
and  that  under  those  provisions  of  tbe  stat- 
ute they  were  entitled  to  recover  a  judgment 
for  tbe  tre^)a8S  committed.  They  took  the 
further  poslUoa  that  since  those  statutes 
prescribe  jao  procedure  for  obtaining  relief 
where  tbe  owner  of  tbe  trespassing  sbeep  is 
unknown  that  they  might  then  have  recourse 
to  the  general  trespass  law  of  the  state  deal- 
ing with  trespassing  animals  generally,  and 
pursue  the  remedy  therein  prescribed  to  be 
pursued  where  the  owner  of  the  animals  is 
unknown.  They  accordiogly  rely  upon  the 
provisions  of  sections  12M  and  1296,  Rev. 
Codes,  dealing  with  the  subject  of  trespass- 
ing animals.  The  respondent  contends,  how- 
ever, that  appellants  failed  even  to  comedy 
with  tbe  provisions  of  section  1291,  in  that 
the  owner  of  the  animals  was  not  served 
with  process,  and  that  the  justice  of  the 
peace  failed  to  appoint  tbe  appraisers  there- 
in provided  for  to  examine  tbe  fences  and 
testify  concerning  their  condition. 

Appellants  admit  that  no  appraisers  were 
appointed,  and  they  justify  the  action  of  the 
Justice  of  the  peace  in  falling  to  appoint 
appraisers,  upon  the  ground  that  It  is  not 
necessary  in  this  state  to  fence  against 
sheep  (Spencer  v.  Morgan,  10  Idaho,  542,  79 
Pac.  459),  and  on  the ,  further  ground  that 
sheep  are  trespassing  animals  when  herding 
on  tbe  public  domain  anywhere  witbin  two 
miles  of  a  dwelling  bouse.  It  is  clear  to  us 
in  tbe  outset  that  if  sections  1294  and  1296 
of  the  Rev.  Codes  are  applicable,  and  may 
be  resorted  to  as  a  remedy  in  such  a  case 
under  the  two-mile  limit  law,  it  was  unnec- 
essary for  the  Justice  of  tbe  peace  to  api)olnt 
appraisers  in  this  case.  Tbe  reason  is  appar- 
ent. The  matter  of  a  sufficiency  fence  or  no 
fence  at  all  would  have  been  entirely  im- 
material, and  It  was  unnecessary  to  have  any 
evidence  produced  on  that  question.  Tbe 
only  question  was  as  to  whether  the  animals 
had  herded  or  grazed  within  two  miles  of  tbe 
dwelling  house  of  the  plaintiff  In  the  action, 
and,  if  80,  the  amount  of  damages  sustained 
thereby. 

Now,  then,  tbe  question  remaining  to  be 
determined  is :  Did  tbe  appellants  here  pur- 
sue tbe  right  remedy  in  tbe  Justice  court  in 
procuring  tbeir  Judgments  and  causing  tbe 
respondent's  property  to  be  seized  and  sold? 
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It  Is  clear  that  sections  1217  and  1218, 
known  as  the  two-mile  limit  law,  gare  them 
a  right  of  action,  and,  if  they  could  make 
their  proofs,  entitled  them  to  recover  dam- 
ages. If,  however,  they  could  not  ascertain 
the  name  of  the  owner  of  the  property  and 
could  not  secure  service  on  him,  then  they 
could  obtain  no  personal  Judgment  against 
him.  The  question  then  recurs.  Is  there 
any  other  remedy  to  be  found  in  the  stat- 
utes applicable  to  this  case  and  which  might 
be  Invoked  In  aid  of  the  right  of  action 
granted  by  these  sections  of  the  statute? 

[2]  Section  1219  recognizes  the  fact  that 
the  owner  or  agent  of  the  owner  may  be 
"unknown  to  the  party  Injured  by  such  tres- 
pass," and  that  section  authorizes  such  tres- 
passing sheep  to  be  dealt  with  under  the 
estray  laws  if  the  party  so  chooses.  The 
estray  laws,  however  (sections  1299  to  1.301, 
Inclusive),  do  not  provide  for  or  contemplate 
the  recovery  or  collection  of  any  private 
damageg  by  the  taker-up  of  estray s  or  by 
any  one.  Those  statutea  provide  only  for 
the  dispotition  of  the  estrayt  and  the  pay- 
ment of  the  nece*»ary  cogtg  and  charge*  in- 
cident thereto.  Turning,  however,  to  the 
statutes  dealing  with  trespassing  animals 
generally,  we  find  that  sections  1294  and 
1296  provide  a  remedy  for  all  cases  where 
the  owner  of  the  trespassing  animals  Is  un- 
known, and  section  1294  specifically  pro- 
vides that  "such  Judgment  only  binds  said 
property." 

[SJ  Section  4230,  Rev.  Codes,  recognizes 
the  fact  that  it  may  sometimes  be  necessary 
to  prosecute  an  action  against  a  defendant 
whose  name  is  unknown  to  the  plaintiff,  and 
it  accordingly  authorizes  such  a  proceeding. 

[4]  Section  3925  of  the  Rev.  Codes  pro- 
vides that:  "When  Jurisdiction  Is,  by  this 
Code  or  by  any  other  statute,  conferred  on 
a  court  or  Judicial  officer  all  the  means  nec- 
essary to  carry  it  into  efCect  are  also  given ; 
and  In  the  exercise  of  the  Jurisdiction  tf  the 
course  of  proceedings  be  not  siiedally  point- 
ed out  by  this  Code,  or  the  statute,  any  suit- 
able process  or  mode  of  proceeding  may  be 
adopted  which  may  appear  most  conforma- 
ble to  the  spirit  of  this  Code."  It  would 
seem,  therefore,  that  where  a  party  is  given 
a  right  of  action  under  sections  1217  and 
1218,  but,  owing  to  his  Inability  to  ascertain 
who  is  the  owner  of  the  trespassing  animals 
and  is  really  responsible  for  the  Injury,  he 
cannot  therefore  procure  a  personal  Judg- 
ment against  the  owner,  he  may  avail  him- 
self of  the  appropriate  remedy  provided  by 
statute  In  cases  where  the  owner  is  un- 
known, whereby  the  relief  is  sought  and  the 
remedy  la  had  against  the  property  alone. 
In  such  a  case,  while  the  party  Injured  can- 
not ascertain  the  name  of  the  owner,  he  can 
lay  hold  upon  and  identify  the  property 
which  has  caused  the  injury.  The  proce- 
dure provided   by  sections   1294  and   1296 


gives  a  Judicial  hearing,  requires  proots, 
gives  public  notice  both  of  the  hearing,  and 
of  the  seizure  and  sale  of  the  property. 
This  accords  the  party,  whoever  he  may  be, 
that  is  the  owner  of  lue  property  Que  pro- 
cess of  law  in  so  far  as  the  Judgment  affects 
the  specific  property  Involved. 

[5]  In  cases  where  it  is  charged  that  ani- 
mals have  trespassed  against  which  it  Is 
required  to  maintain  lawful  fences,  then  it 
is  necessary  for  the  Justice  of  the  peace  io 
appoint  the  appraisers  provided  for  by  sec- 
tion 1294.  In  case,  however,  where  the 
charge  is  a  violation  of  the  two-mile  limit 
law  by  the  tresi)a8sing  of  sheep,  the  appoint- 
ment of  such  appraisers  would  be  a  useless 
thing  and  could  accomplish  no  purpose  what- 
ever, and  such  appraisers  would  be  unable 
to  testify  to  any  essential  or  material  fkct 
in  the  case. 

The  trial  court  erred  in  ruling  that  the 
proceedings  of  the  Justice's  court  were  with- 
out Jurisdiction,  and  that  the  sale  of  the 
sheep  on  execution  Issued  from  the  Justice 
court  was  unauthorized  and  void. 

For  the  foregoing  reasons,  the  judgment 
of  the  lower  court  must  be  reversed,  and  it 
Is  80  ordered,  and  the  cause  Is  remanded, 
with  direction  to  grant  a  new  trial  or  take 
such  further  proceedings  In  accordance  wltli 
the  views  herein  expressed  as  may  be  neces- 
sary to  a  proper  disposition  of  this  case. 
Costs  awarded  in  fiivor  of  appellants. 

STEWART,  J.,  concurs.  SULLIVAN,  J., 
did  not  sit  at  the  hearing  and  took  no  part  in 
the  case. 


Wn>SON  et  aL  v.  JARRON. 
(Supreme  Court  of  Idaho,    llarcb  18,  1913.) 

1.  Taxation    (|   764*)— Tax    Debdb— Suffi- 
ciENCT  or  Descbiption — Ckbtificatk. 

A  tax  sole  certificate  describinz  lands  sold 
as  "S.  36  N.  W.  4,  sec.  1,  twp.  4,  range  2," 
is  insufficient  and  invalid  for  the  purpose  of 
famishing  a  description  on  which  a  valid  tax 
deed  can  be  executed,  and  a  tax  deed  executed  f 
on  sucli  certificate  after  the  expiration  of  the 
time  allowed  for  redemption  which  describes 
the  property  conveyed  as  "The  South  %  of 
the  Northwest  %  of  sec.  one  (1),  twp.  four 
(4)  north,  range  two  (2)  West  of  Boise  Merid- 
ian, Canyon  county,  state  of  Idaho,"  is  not  a 
substantial  compliance  with  the  provisions  ot 
sections  1763  and  1764  of  the  Rev.  Codes, 
wliich  require  a  tax  deed  to  contain  the  same 
description  and  recitals  co.  "-ained  in  the  tax 
sale  certificate. 

[Ed.   Note.— For  other  cases,   see  Taxation, 
Cent  Dig.  H  1519-1522;  Dec.  Dig.  i  764.*] 

2.  Taxation  (|  686*)— Tax  Deed  — Suffi- 
ciency OF  Description — Certificate. 

In  issuiag  a  tax  deed,  the  officer  execut- 
ing the  same  in  describing  the  property  may 
extend  abbreviations  contained  in  the  certifi- 
cate, and  make  a  fuller  and  more  complete 
description  of  land  which  was  sufficiently  de- 
scribed in  the  tax  sale  certificate,  but  he  has 
no  right  or  autliority  to  add  to  or  complete  an 
incomplete  and  insufficient  description  contain- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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ed  in  the  tax  Bal«  certificate,  and  he  has  no 
authority  to  go  beyond  the  certificate  for  ex- 
traneous evidence  describing  the  property  in- 
tended to  be  described  in  the  certificate. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  ft  1377-1379;  Dec.  Dig.  j  68«.»J 
a  EviDBNCE  <|  387* )— Taxation   (|  704»)— 

AbSESSMKNT— SUFMCMNCT    OF     DKSCBIPTION 

— Vaudity  of  Sale— Parol  Evidence. 
More  strictness  is  required  in  the  descrip- 
tion in  an  assessment,  wnere  the  property  is 
to  be  sold  for  delinquent  taxes,  than  is  requir- 
ed in  a  deed  of  conveyance  from  the  grantor 
to  the  grantee.  In  the  former  case  parol  or 
extraneous  evidence  is  not  admissible,  while 
in  the  latter  case  it  may  become  admissible. 

HEd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |i  1698-1713;  Dec.  Dig.  §  387;* 
Taxation,  Cent  Dig.  §S  151&-1522;  Dec.  Dig. 
f  764.»] 

Appeal  from  District  Court,  Canyon  Coun- 
ty: Ed.  L.  Bryan,  Judge. 

Action  by  Albert  Bi  Wilson  and  another 
against  W.  B.  Jarron  to  quiet  title.  From 
judgment  for  defendant,  plalntitfs  appeal. 
Rerersed. 

B.  F.  Neal,  of  Boise  City,  for  appellants. 
Bice,  ThouqjBon  &  Buckner,  at  Caldwell,  and 
Cordlner  &  Cordlnet,  of  Spokane,  Wash., 
for  respondent 

AIL.SHIE,  C.  J.  This  case  Involves  the 
validity  of  a  tax  deed.  It  appears  that  the 
land  belonging  to  appellant's  grantor  was 
sold  for  taxes  and  the  property  was  bid  in 
by  tbe  county,  and  subsequently  the  respond- 
ent purchased  the  tax  certlUcate  from  the 
county,  and  at  the  expiration  of  the  time 
allowed  for  redemption  received  a  deed  from 
tbe  assessor  and  ex  officio  tax  collector  of 
Canyon  county.  The  appellants  commenced 
tb^r  action  in  the  district  court  to  quiet 
their  title  to  this  land,  and  tbe  respondent 
answered,  denying  appellant's  title,  and  set 
up  his  own  title  deraigned  through  the  tax 
deed.  After  a  trial  the  court  found  In  favor 
of  the  defendant,  and  the  plaintiffs  appealed. 

[1]  A  great  many  onrors  have  been  as- 
signed, but,  as  we  view  tbe  case,  it  is  only 
necessary  for  us  to  consider  one  assignment. 
The  tax  certificate  recites  that  the  property 
was  sold  on  the  8th  day  of  July,  1907,  to 
Canyon  county  for  the  sum  of  $18.75,  and 
60  cents  for  assessor's  and  tax  collector's  cer- 
tificate, and  that  the  taxes  had  been  levied 
and  assessed  against  the  property  for  the 
year  1906,  and  that  the  property  assessed 
and  sold  was  descrilied  as  "S.  %  N.  W.  4,  sec. 
1,  twp.  4,  range  2."  It  wUl  be  noticed  that 
this  description  does  not  recite  the  county  in 
which  the  property  is  situated,  nor  does  it 
state  whether  the  township  is  north  or  south, 
nor  does  It  show  whether  the  range  Is  east 
or  west,  nor  does  It  give  the  meridian  from 
wbicfa  these  numbers  are  computed.  After 
tbe  expiration  of  the  three-year  period  for 
redemption  from  this  sale,  the  taxes  not 
having  been  paid,  the  assessor  upon  applica- 
tion  of   the  owner  and   holder  of   the  tax 


sale  certifloate  Issued  to  hixn  a  tax  deed. 
This  tax  deed,  which,  by  the  way,  was  ex- 
ecuted by  tbe  successor,  in  office  of  tbe  as- 
sessor who  executed  the  tax  sale  certificate, 
describes  the  property  conveyed  as  follows: 
"Tbe  South  ya  ot  tbe  Northwest  ^  of  sec. 
one  (1),  twp.  four  (4)  north,  range  two  (2)  West, 
Boise  Meridian,  Canyon  county,  state  of 
Idaho."  It  is  apparent,  and  must  be  admit- 
ted, that  tbe  description  contained  In  tbe 
deed  Is  a  good  description  of  tbe  particular 
tract  of  real  estate  described  in  tbe  deed. 
It  Is  equally  clear  that  the  assessor  who  ex- 
ecuted this  deed  could  not,  and  dtd  not,  get 
this  full  description  from  the  tax  sale  cer- 
tificate which  had  been  previously  Issued  by 
his  predecessor.  It  was  necessary  for  him 
to  ascertain  in  some  other  manner  and  from 
some  other  source  ttiat  the  township  was 
north,  instead  of  south,  and  that  tbe  range 
was  west,  instead  of  east,  and  that  the  coun- 
ty in  which  the  property  was  located  was 
Canyon.  He  might  have  been  Justified  in 
assuming  that  the  computation  was  made 
from  "B.  M."  or  Boise  meridian.  We  Icnow, 
and  we  take  it  that  the  assessor  was  justified 
in  taking  notice  of  tbe  same  ta.ct,  that  tbe 
public  surveys  in  this  state  are  computed 
from  the  Boise  meridian. 

[2]  He  was  also  justified  In  taking  notice 
of  abbrerlations  used  in  the  certificate,  and 
in  extending  tbem  in  full  in  bis  deed.  We 
are  not  apprised  as  to  where  or  how  tbe  as- 
sessor obtained  bis  information  so  as  to 
enable  him  to  complete  this  description.  On 
tlie  other  band,  the  statute  (sectiona  176S 
and  1764  of  the  Rev.  Codes)  require  tbe  deed 
to  contain  tbe  same  description  and  reeitals 
contained  in  the  tax  sale  certificate. 

This  court  has  bad  occasion  to  consider 
these  proTisIona  of  tbe  statute  in  White 
Pine  Mtg.  Co.  v.  Mor^,  1»  Idaho.  49,  112 
Pac.  674,  and  McOowan  v.  Elder,  19  Idaho, 
153,  113  Paa  102,  and  It  was  there  held  that 
"a  substantial  compllanoe  with  the  statute 
is  sufficient"  It  would,  however,  b»  a  wide 
sweep  of  the  imagination  to  day  that,  not- 
withstanding this  variance,  there  has  never- 
theless been  a  substantial  compliance  with 
the  statute,  and  that  the  description  contain- 
ed in  tills  tax  deed  is  substantially  tbe  same 
as  that  contained  In  tbe  certificate.  It  Is 
not  subatantlally  the  same— tbe  first  deaetlp- 
tion  fails  to  locate  or  describe  any  tract  of 
land.  Reverting  to  the  description  found  In 
this  certificate,  and  analyzing  it  for  a  minute, 
it  will  t>e  seen  that  it  would  have  been  Just 
as  competent  and  equally  as  substantial  a 
compliance  with  the  statute  for  the  assessor 
to  have  made  a  deed  describing  this  property 
as  being  In  township  4  south  as  4  north,  or 
In  range  2  east  as  In  range  2  west,  either 
north  or  south  of  the  base  line. 

[3]  In  Miller  v.  Williams,  135  Cal.  183,  67 
Pac.  788,  the  Supreme  Court  of  California 
had  occasion  to  consider  the  admission  of 
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evident  b'shcw  the  Intention  Of  the  parties 
In 'order  to  determine  the  correctness  of  the 
dei9cription  contained  in  a  tax  deed,  and  the 
court  discussed  the  difference  between  the 
mle  of  law  applicable  to  a  description  con- 
tained In  a  tax  deed  and  one  contained  in 
a  deed  of  conveyance  made  by  a  vendor  to  a 
purchaser,  and  said:  "A  description  which 
would  SuflSce  in  an  agreement  to  convey  or 
in  a  deed  may  be  bad  in  an  assessment  In 
the  first  case,  the  court  might  Inquire  as  to 
the  intention  of  the  parties,  but  in  the  other 
the  owner  has  no  part  In  the  proceeding, 
which  is  hostile,  and  to  every  step  in  which 
be  is  objecting.  The  assessment  is  made  with 
a  view  to  a  possible  sale,  and  the  property 
should,  therefore,  be  so  described  as  to  en- 
able the  owner  to  know  what  land  is  charged 
with  the  tax,  and  also  to  enable  a  possible 
purchaser  to  know  what  land  is  offered  for 
sale.  •  •  •  To  decide  this  matter,  there 
should  be  no  uncertainty  as  to  what  land  he 
Is  dealing  with.  Hence  the  description 
should  be  BUffldent  In  Itself  to  identify  the 
land,  or,  If  reference  to  a  map  or  record  Is 
required,  that  should  be  indicated  in  the  as- 
sessment." 

It  seems  to  us  that  the  foregoing  state- 
ment of  the  law  Is  a  reasonable  and  fair 
distinction  to  be  observed  and  rule  to  be  ap- 
plied In  these  cases.  MiUer  v.  Wliriams  has 
been  followed  in  several  subsequent  cases  In 
Chllfornla,  among  which  are  Lanta  v.  Flsb- 
bnm,  3  Gal.  App.  662,  01  Pac.  816,  and  Fox  v. 
Townsend,  152  Cal.  61,  91  Pac.  1004,  1007. 
l^e  same  court  In  Best  v.  Wohlford,  144 
Cal.  733,  78  Pac.  299,  and  Balrd  v.  Monroe, 
150  Gal.  600,  89  Pac.  352,  has  drawn  the  dis- 
tinction between  Introducing  evidence  for 
the  purpose  of  completing  or  correcting  an 
Insufllcient  or  Indefinite  and  uncertain  de- 
scription and  that  of  introducing  evidence 
for  the  purpose  of  showing  that  the  de- 
scription contained  in  the  certificate  or  deed 
Is  complete,  and  does  describe  a  certain  tract 
or  parcel  of  land,  so  as  to  enable  any  one 
by  the  aid  of  such  description  to  locate  the 
land  therein  conveyed.  This  latter  rule  is 
lost  and  salutary,  and  has  been  heretofore 
recognized  and  adopted  In  at  least  one  case 
by  this  court  Allen  v.  Kitchen,  16  Idaho, 
133,  100  Pac.  1062,  18  Ann.  Cas.  914. 

In  the  case  at  bar  it  must  be  remembered 
that  the  appellants  were  not  the  owners  of 
the  land  at  the  time  it  was  assessed,  and  the 
tax  for  which  the  sale  was  made  was  levied 
against  the  property.  Appellants  occupy  the 
position  of  innocent  purchasers.  If  they 
went  to  the  records  of  Ganyon  county  for 
the  purpose  of  examining  the  title  to  the 
property  they  purchased,  and  which  Is  de- 
scribed in  this  tax  deed,  and  found  a  de- 
scription such  as  is  contained  in  the  tax 
sale  certificate,  that  description  would  not 
be  suflSdent  to  put  them  on  notice  of  an  out- 
standing tax  lien  or  deed  against  the  partic- 


ular tract  of  land  purchases  and  which  was 
Subsequently  described  in  the  tax  deed.  Vot 
the  reasons  above  stated,  the  Jndgment  In 
this  case  must  be  reversed. 

It  is  extremely  doubtful  If  the  return  mad* 
by  the  assessor  who  sold  this  property  at 
delinquent  tax  sale  Is  a  sufficient  or  snb- 
Btantial  compliance  with  the  provisions  of 
section  1748  of  the  Rev.  Codes.  That  sec- 
tion spedfles  the  facts  which  must  be  shows 
in  such  a  return.  Those  facts  are  not  all 
shown  in  the  return  in  this  case. 

The  Judgment  will  be  reversed,  and  the 
cause  Is  remanded,  with  direction  to  the 
trial  court  to  enter  Judgment  in  favoc  of  the 
plaintiffs,  quieting  their  title  to  the  property 
described  in  their  complaint  upon  payment 
to  the  respondent,  or  to  the  clerk  tot  his 
benefit,  the  amount  paid  by  him  to  the  coun- 
ty for  the  tax  sale  certificate,  together  with 
penalties  and  interest  allowed  on  tax  sale 
certificates.  Costs  of  this  appeal  are  award- 
ed In  favor  of  appellants. 

SULUVAN  And  STEWART,  JJ.,  concoi:. 


PBIMROSB  T.  ARMSTRONG  MACHINEBT 
CO. 

(Supreme  Court  of  Idaho.    March  12,  1913.J 

1.  Appeal  and  Bbbob  (J  695*)— Insufficient 
Recokd. 

Where-  the  record  sent  up  on  appeal  leaves 
it  in  doubt  as  to  whether  all  the  evidence  in 
the  case  has  been  sent  up,  and  there  is  reason 
to  believe  from  the  contents  of  the  record  that 
material  exhibits  have  been  omitted,  an  appel- 
late court  will  not  examine  such  record^  with  a 
view  to  determining  ^d  passing  upon  the  caa^ 
upon  its  merits. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
ErroiT,  Cent  Dig.  {§  2911-2914;  Dec.  Dig.  | 
685.*] 

2.  Appkai,  and  SJbkok  (j612*)— Insofficiknt 
Record— DiBMissAi.. 

Record  examined  In  this  case,  and  iM, 
that  it  is  so  indefinite  and  uncertain,  and  the 
settlement  and  certificaSon  thereof  ia  so  ir- 
regular, as  to  lequire  a  dismissal  of  the  appeal 
[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.   S§  2GiM-2701;    Dec.  Dig.  { 

Appeal  from  District  Court,  Twin  Falls 
County;    G.  O.  Stockslager,  Judge. 

Action  by  J.  H^  Primrose  against  the  Arm- 
strong Machinery  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Dismissed. 

James  H.  Wise,  of  Twin  Fall%  for  appel- 
lant P.  A.  Hutto,  of  Twin  Palls,  for  re- 
spondent. 

AILSHIB,  C.  J.  In  this  case  a  motion  has 
been  made  to  dismiss  the  appeal  on  numerous 
grounds,  and  a  motion  has  also  been  made 
to  strike  from  the  transcript  the  greater  por- 
tion of  the  record  therein  contained  on  nu- 
merous grounds,  among  which  Is  that  the 
contents  is  not  proiierly  identified  or  certi- 
fied.   We  do  not  deem  It  necessary  or  import- 
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ant  tbat  we  set  out  In  a  'wpltten  optolon  the 
▼arlons  reasons  presented  for  dismissal  of 
tbis  appeaL  The  condition  of  the  record  in 
this  case,  however,  renders  It  necessary  that 
tbe  appeal  be  dismissed. 

[1]  An  apjpellate  court  could  not  with  safe- 
ty to  litigants  enter  upon  the  consideration 
of  a  case  on  Its  merits,  where  the  record  is 
80  uncertain  and  Indefinite  as  is  the  case 
here.  Indeed,  it  is  extremely  doubtful.  Judg- 
ing trom  the  recitals  of  the  record  itself,  if 
the  transcript  contains  all  the  evidence  in- 
troduced in  the  case  and  all  the  exhibits  re- 
ferred to  both  by  the  witnesses  in  open  court 
and  other  witnesses  who  testified  through 
depositions.  A  number  of  exhibits  have  been 
certified  up  by  the  clerk  of  the  district  court 
They  correspond  in  numbering  and  marlu  of 
identification  to  the  exhibits ,  introduced  on 
the  trial.  We  find,  however,  that  a  number 
of  exhibits  were  referred  to  iu  a  deposition 
whiiA  was  taken  long  before  the  trial  and 
which  was  used  upon  the  trial  of  the  case. 
That  witness  refers  to  exhibits,  some  of 
which  appear  to  have  borne  the  same  marks 
of  identiflcatioo  as  the  exhil^its  Introduced 
upon  the  trial.  We  have  no  means  of  know- 
ing whether  those  are  some  of  the  same  ex- 
hibits that  were  introduced  at  the  time  of  the 
trial,  or  were  different  exhibits  marked  by 
the  comralasloner  who  took  the  deposition. 
None  of  them  disclose  aay  marks  of  Identifl- 
eatlon  made  by.  tho  commissioner  who  took 
the  deposition. 

[2]  Presuming,  as  we  must,  tbat  the  proper 
procedure  was  adopted  both  upon  the  taking 
of  the  deposition  and  the  trial,  we  would  be 
compelled  to  assume  that  a  paper  marked 
"Exhibit  A"  by  a  commissioner  upon  the  tak- 
ing of  a  deposition  long  before  the  trial 
would  not  be  the  same  paper  marked  "Ex- 
hibit A"  upon  the  oral  examination  of  an- 
other witness  in  open  court  at  the  trial  of 
the  case.  None  of  these  exhibits  contain 
two  sets  of  markings  for  identification. 

In  this  case  a  Judgment  was  entered  on 
May  31st.  Notice  of  appeal  was  filed  and 
served  on  the  28th  day  of  June,  and  on  the 
same  date  the  trial  court  made  an  order  di- 
recting the  court  reporter  to  make  a  tran- 
script of  the  evidence.  This  transcript,  ac- 
cording to  the  certificate  of  the  court  report- 
er, was  completed  on  the  5th  day  of  July, 
and  was  filed  with  the  clerk  of  the  district 
court  on  July  24tb.  The  record  does  not  dis- 
close when  the  transcript  was  served.  The 
transcript  of  the  record  appears  to  have 
been  made  up  prior  to  the  8th  day  of  August, 
and  the  whole  record  is  certified  by  the  clerk 
of  the  district  court  under  the  seal  of  the 
court  on  the  latter  date.  In  this  certificate 
the  clerk  refers  to  the  reporter's  transcript 
flled  with  the  clerk  on  July  24th.  The  rec- 
ord certified  to  by  the  clerk  of  the  district 
court  contains  no  certificate  from  the  Judge 
settling  the  transcript  of  the  evidence  or  bill 


of  ezG^lons.  ^^llowlDg  flie  oertlflaaie  bj 
the  clerk  of  the  district  court,  and  pasted  on 

the  inside  of  the  back  cover  to  the  record,  is 
a  certificate,  signed  by  the  Judge  of  the  dis- 
trict court,  under  date  of  August  24tb,  put^ 
porting  to  settle  and  certify  the  transcript 
of  the  evidence  "as  a  bill  of  exceptions  In 
the  case."  This  certificate  does  not  disclose 
whether  counsel  were  present  or  had  any 
notice  of  this  purported  settlement  of  the 
bill  of  exceptions,  nor  does  the  record  aity- 
wbere  show  when  service  of  the  transcript 
had  been  made.  Counsel  for  respondent  has 
attached  his  own  affidavit  to  his  motion  to 
dismiss,  wherein  he  states  that  on  July  25th 
he  was  served  with  that  part  of  the  record 
bearing  page  numbers  from  39  to  114 — that 
includes  the  transcript  of  the  evidence — and 
that  ou  August  8th  he  was  given  a  copy  of 
the  record  comprising  pages  1  to  38,  and 
that  no  other  record  or  purported  record  was 
ever  served  on  him,  except  that  on  August 
26th  and  August  28th  he  was  served  with 
copies  of  the  certificates  made  by  the  Judge, 
one  of  which,  is  attached  to  the  back  of  the 
transcript  as  hereinbefore  Indicated,  and  the 
ether  attached  to  the  exhibits  sent  up  to  this 
court 

In  the  condition  of  the  record  as  It  comes 
to  US,  we  would  not  feel  Justified  iu  entering 
upon  its  examination,  with  a  view  to  consid- 
ering the  Judgment  of  the  lower  court  on  the 
merits  of  the  case.  The  appeal  will  therefore 
be  dismissed.  Costs  awarded  In  favor  of  re< 
spondent. 

SULUVAN  and  STEWAKT,  JJ.,  concur. 


BRESHEARS  et  al.  t.  CALLENDER. 
(Supreme  Court  of  Idaho.     Feb.  10,  1913.) 

1.  Contracts  (§  .324*)— Fbaxjd— Election  of 

ReUEDIES. 

It  is  a  general  rule  of  law  that  a  party 
defrauded  in  a  bargain  may,  on  discovering  the 
fi-aad,  either  rescind  the  contract  and  demand 
back  wtiat  hag  t>een  received  under  it,  or  he 
may  affirm  the  bargain  and  sue  and  recover 
damages  for  the  fraud.  If  he  elects  the  fonnec 
course,  he  must  not  sleep  on  bis  rights,  but 
must  move  promptly. 

[Ed.   Note. — For   other  cases,   see  Contracts, 
Cent  Dig.  a  1549-1557;  Dec  Dig.  {  324.*] 

2.  Contracts    (g    265*)— Rescissioit— Cordi- 
rroN  Pkkcedent. 

A  party  electing  to  rescind  a  contract  on 
the  ground  of  fraud  and  mlsroprescntation  must 
place  the  other  party  as  nearly  aa  possible  in 
statu  quo.  To  do  this,  if  lie  has  received  any- 
thing undPr  the  contract,  whether  it  be  proper- 
ty or  securities,  he  must  restore  it.  This  rule, 
however,  does  not  apply  to  all  cases,  especially 
where  projuerty  is  worthless,  and  wliere  tiie  de- 
frauded party  has  so  dealt  with  the  snbject- 
matter  of  the  contract  tbat  it  has  become  im- 
poRsible  to  put  the  other  in  statu  quo. 

[Ed.   Note.— For   other  cases,  see  Contracts, 
Cent  Dig.  §  1187;  Dec.  Dig.  i  265.*] 

3.  Exchange  op  Pbopebtt  (§  11*)— Rescis- 
sion  OF  CONTBACT— GaOU.XDS. 

Where  an  action  is  brought  to  rescind  a 
contract  and  recover  what  the  party  suing  part- 
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ed  with  or  Its  value  and  to  restore  what  waa 
received,  and  the  complaint  alleges  that  the  re- 
seission  of  the  contract  resulted  froia  the  fact 
that  the  defendant  had  made  statements  at  the 
time  the  contract  of  exchange  was  made  that 
were  false  and  fraudulent  and  known  to  the  de- 
fendant to  be  false  and  fraudalent,  and  that 
such  statements  were  relied  upon  by  the  plain- 
tiff, and  by  reason  of  fraud  and  deceit  the  plain- 
tiff was  induced  to  make  the  contract  which  re- 
sulted in  the  exchanxe  of  the  property  from  one 
to  the  other,  the  complaint  is  sufficient  to  state 
a  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  EzchanKe  of 
Property,  Cent  Dig.  $|  20,  20%;  Dec.  Dig.  | 
11.  J 

4.   CONTBACTB    ({    94*)— BESCISSION— ObOUNDB 

— Matebial  Repbesbhtationb. 

Where  a  complaint  states  that  a  contract 
was  entered  into  by  reason  of  certain  represen- 
tations made  of  the  existence  of  certain  facts, 
and  the  plaintiff  relies  upon  such  representa- 
tions, and  such  representations  are  the  induce- 
ment which  led  the  plaintiff  to  enter  into  said 
contract,  and  such  representations  are  made  di- 
rectly affecting  the  subject-matter  of  the  con- 
tract and  without  which  the  contract  would  not 
have  been  made,  then  in  that  case  the  repre- 
sentations are  materiaL 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  ig  420-430,  1160,  1164,  1165;  Dea. 
Dig.  §  94.*] 

6.  EviDEKCE  (f  161*)— State  or  Miitd— In- 
tent. 
A  party  to  a  contract  may  testify  as  a  wit- 
ness tp  the  fact  that  he  would  not  have  entered 
into  the  transaction  had  he  known  the  truth, 
or  had  not  the  representations  been  made, 
where  such  facts  and  statements  are  peculiarly 
within  the  knowledge  of  the  witness. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  g  440 ;  Dec.  Dig.  §  I51.*] 

6.  Trial  (§  295*)— Inbtbuctions— Constbuo- 
HON  AS  A  Whole. 

The  general  rule  in  this  state  is  that  a 
judgment  will  not  be  reversed  for  the  reason 
that  an  instruction  does  not  state  within  its 
provisions  all  the  law  applicable  to  the  facts  of 
the  case,  where  it  appears  that  other  instruc- 
tions given  in  connection  with  the  objectiona- 
ble instruction  state  the  law  applicable  to  the 
facts  of  the  case  when  taken  into  consideration 
with  the  instruction  to  which  the  objection  is 
made,  and  the  jury  has  not  been  misled  or  misdi- 
rected, when  all  the  instructions  are  considered. 
[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  li  703-717;  Dec.  Dig.  i  295.*] 

7.  Tbial  (i  260*)— Refusal  of  Instbpctions. 

Where  instructions  are  requested  and  re- 
fused, and  such  refusal  is  assigned  as  error  up- 
on appeal,  this  court  will  not  reverse  the  judg- 
ment where  it  appears  that  the  trial  court  gave 
to  the  jury  instructions  which  state  the  essence 
and  substance  of  the  instructions  offered  and 
refused. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §S  651-659;  Dec.  Dig.  S  260.*] 

8.  Exchange  of  Pbopertt  (§  13*)— Rescis- 
sion OF  Contract— SuFFiciBNOT  of  Evi- 
dence— Burden  of  1'roof. 

The  evidence  in  this  case  examined,  and 
held,  that  the  plaintiffs  were  led  to  enter  into 
and  were  induced  to  make  said  contract  by  the 
examination  of  the  plaintiffs  made  before  the 
contract  was  entered  into  as  to  the  conditions 
and  validity  of  the  property  exchanged  by  the 
terms  of  the  contract,  and  that  there  is  no  evi- 
dence supporting  the  verdict  and  judgment, 
fhat  the  plaintiffs  relied  wholly  upon  the  rep- 
resentations alleged  to  have  been  made  by  de- 
fendant, and  that  the  plaintiffs  were  in  no  way 


misled  or  deceived  by  any  Btatementa  of  th« 
defendant 

[Ed.  Note. — ^For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  H  25-29 ;  Dec.  Dig.  S  13.*] 

9.  Appeal  and  Erbob   (i  1002*)— Confuct- 

INO  Evidence — Keversal. 

The  rule  that  the  Supreme  Court  will  not 
reverse  a  judgment  where  there  is  a  conflict  in 
the  evidence,  does  not  apply  where  the  evidence 
is  conflicting  upon  a  question  which  under  all 
the  proof  is  shown  not  to  be  the  controlling 
question  which  governs  the  right  of  recovery. 

[l!id.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  3935-^937;  Dec  Dig.  i 
1002.*] 

Appeal  from  District  Court,  Canyon  Coun- 
ty;  Ed  L.  Bryan,  Judge. 

Action  by  Frank  Breshears  and  others 
against  W.  T.  Callender.  From  judgment  for 
plaintiffs,  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Flnley  Monroe,  of  Emmett,  and  Bice, 
Thompson  &  Buekner,  of  Caldwell,  for  appel- 
lant W.  A.  Stone,  of  Caldwell,  and  E.  J. 
Dockery,  of  Boise  City,  for  respondents. 

STEWART,  J.  This  action  was  institut- 
ed in  the  district  court  of  Canyon  county  by 
plaintiffs,  respondents  here,  for  the  recovery 
of  $3,600  alleged  to  be  the  value  of  a  certain 
German  coach  horse  stallion  whlcb  plaintiffs 
traded  to  the  defendant  for  six  first  mort- 
gage bonds  of  the  Easter  Gold  Mining  & 
Milling  Company,  limited,  of  the  par  valae 
of  $500  each,  with  Interest  coupons  attached 
representing  Interest  at  the  rate  of  10  per 
cent,  per  annum  payaWe  annually  on  the  1st 
day  of  February  of  each  year.  The  action  is 
based  upon  a  transaction  occurring  on  or 
about  the  15th  day  of  January,  1910,  and  it 
is  alleged  In  the  amended  complaint  that  the 
defendant  represented  that  the  coupons  of 
1908  and  1909  had  been  promptly  paid  by 
the  company,  and  that  the  Interest  due  on 
said  bonds  upon  February  1,  1910,  would  be 
promptly  paid;  that  such  statements  made 
by  the  defendant  were  false,  and  that  in- 
terest due  on  said  bonds  on  February  1, 1908, 
and  February  1, 1909,  had  not  been  paid,  and 
said  statements  were  so  made  by  the  defend- 
ant with  the  purpose  and  Intent  to  deceive 
and  mislead  the  plaintiffs;  that  the  plain- 
tiffs relied  upon  the  truth  of  such  representa- 
tions and  statements  and  believed  the  same 
to  be  true  and  sold  and  exchanged  the  horse 
and  took  as  payment  therefor  the  said  six 
bonds  of  the  Easter  Gold  Mining  ft  Milling 
Company;  that  said  statements  were  made 
to  plaintiffs  by  the  defendant  in  order  to  in- 
fluence and  Induce  the  plaintiffs  to  purchase 
the  said  six  bonds  of  the  company  and  to 
give  in  exchange  therefor  the  said  horse; 
that  after  the  Interest  on  said  bonds  for  the 
year  ending  February  1.  1910,  had  become 
due  and  payable  and  plaintiffs  had  presented 
the  said  coupons  representing  the  Interest 
due  on  said  bonds  for  said  year  for  payment 
to  the  treasurer  of  the  company,  the  pay- 
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ment  of  said  Interest  coupons  was  t>y  said 
treasnrer  refused,  and  said  treasurer  has 
ever  since  said  date  failed  and  refased  to 
pay  the  same ;  that  said  horse  so  exchanged 
hy  plaintiffs  to  the  defendant  in  the  purchase 
of  said  bonds  was  of  the  reasonable  value  of 
13,600,  and  by  reason  of  the  false  and  fraud- 
ulent representations  of  the  defendant  as  to 
the  fact  that  Interest  on  said  bonds  due  Feb- 
ruary 1,  1908,  and  February  1,  1909,  had 
been  promptly  paid,  and  by  reason  of  the 
purchase  of  said  bonds  by  giving  In  exchange 
therefor  the  said  horse,  plaintiffs  had  been 
damaged  In  the  sum  of  ^,600;  that  said 
damage  was  occasioned  by  said  false  and 
fraudulent  representations;  that  plaintiffs 
bring  the  said  bonds  with  Interest  coupons 
attached  thereto  Into  court,  and  offer  to  re- 
turn and  deliver  the  said  property  to  the  de- 
fendant The  amended  complaint  upon  which 
the  case  was  tried  was  not  verified,  and  the 
defendant,  appellant  here,  filed  an  answer  to 
this  complaint,  and  generally  and  specifical- 
ly denied  all  the  allegations  of  the  complaint. 
The  cause  was  tried  to  a  Jury  and  a  ver- 
dict rendered  in  favor  of  the  plaintiffs  for 
the  sum  of  $3,000.  A  Judgment  for  plain- 
tiffs was  rendered  accordingly.  This  appeal 
Is  from  the  judgment 

Thirteen  errors  are  assigned,  and  we  will 
consider  them  In  order.  The  first  Is  that 
the  trial  court  erred  in  overruling  the  ob- 
jection of  the  defendant  to  the  Introduction 
of  any  testimony,  for  the  reason  that  the' 
amended  complaint  does  not  state  a  cause 
of  action.  This  alleged  error  is  based  upon 
the  allegations  of  the  complaint.  Counsel 
for  appellant  contend  that  the  complaint  "con- 
tains no  allegation  that  the  defendant  any- 
where represented  the  bonds  to  be  good,  or 
made  any  representations  with  reference  to 
the  security  for  the  bonds,  or  any  represen- 
tation whatever  with  regard  to  the  bonds." 
The  allegations  vrlth  reference  to  misrepre- 
sentations found  in  the  complaint  are  that 
the  defendant  represented  that  the  coupons 
of  1908  and  1909  had  been  promptly  paid  by 
the  company  and  that  the  interest  due  on 
said  tMuds  upon  February  1,  1910,  would  be 
promptly  paid,  and  that  such  statements 
made  by  the  defendant  were  false,  and  that 
Interest  due  on  said  bonds  on  February  1, 
1908,  and  February  1,  1909,  had  not  been 
paid,  and  said  statements  were  made  by  the 
defendant  with  the  purpose  and  Intent  to 
deceive  and  mislead  the  plaintiffs.  It  Is  also 
alleged  In  the  complaint  that  after  the  Inter- 
est on  said  bonds  for  the  year  ending  Feb- 
ruary 1,  1910,  had  become  due  and  payable, 
the  plaintiffs  presented  the  said  coupons  rep- 
resenting the  Interest  due  on  the  bonds  for 
said  year  for  payment,  and  such  payment 
was  refused. 

The  contention  of  counsel  for  appellant  is 
that  the  alleged  representation  that  the  In- 
terest coupons  of  February  1,  1908,  and  Feb- 
ruary 1,  1909,  had  been  paid  Is  immaterial, 
131  P.-2 


for  the  reason  that  It  Is  not  alleged  as  a 
basis  for  representing  that  the  bonds  were  of 
any  value,  nor  is  It  connected  in  any  way 
with  such  a  representation,  nor  is  It  alleged 
that  defendant  Intended  to  represent  by  said 
statement  that  the  bonds  were  of  value,  and 
that  the  statement  that  interest  coupons  had 
been  paid  for  two  years  Is  Immaterial,  as 
whether  they  had  been  paid  could  In  no  way 
benefit  the  plaintiff^  in  this  case,  nor  could 
their  not  being  paid  In  any  way  be  detrimen- 
tal to  the  plaintiffs,  for  they  had  no  Interest 
In  the  detached  coupons. 

It  is  true  that  they  had  no  Interest  par- 
ticularly in  the  payment  of  the  interest  cou- 
pons of  February  1,  1908,  and  1909,  and  the 
plaintiffs  make  no  aUegatloss  <i/t  any  par- 
ticular Interest  in  the  payment  of  said  in- 
terest coupons,  other  than  the  fact  that  sndi 
payments  were  made,  and  the  aroellants  no 
doubt  made  the  inquiry,  and  the  defendant 
made  the  statement,  if  made,  with  a  view  of 
Judging  the  probable  value  of  tlie  bonds.  The 
fact  that  the  Intereat  had  been  paid  In  1908 
and  1900,  aUd  the  statement  that  the  interest 
due  on  February  1,  1910,  wonld  be  paid 
promptly,  may  have  satisfied  the  plaintiffs 
that  the  bonds  had  a  value  snfficient  to  b* 
a  consideration  for  the  transfer  of  the  horsei 
From  the  allegations  of  the  complaint  it  la 
apparent  that  the  plaintiffs  relied  upon  the 
truth  of  soch  representations  and  stateaients 
and  believed  the  same  to  be  true,  and  sold 
and  exchanged  the  horse  and  took  as  pay- 
ment therefor  the. bonds;  and  It  was  these 
repteaentations  as  to  the  payment  of  inter- 
est eoupiws  that  were  relied  vfoa.  by  the 
plaintiffs  in  accepting  the  bonds  in  exchange 
for  the  horse,  as  alleged  In  the  complaint  It 
was  upon  that  ground,  and  for  the  fraud  that 
occurred  by  such  false  and  deceitful  reiHre' 
aentatlons,  that  plaintiffs  elected  their  rem- 
edy, which  the  law  provides  for  damages 
based  upon  fraud  and  diecelt 

[1,2]  The  remedies  announced  by  the  au- 
thorities In  such  cases  are  as  follows: 

"Rescinding  Contract  for  Fraud.  It  is  a 
general  rule  that  a  party  defrauded  in  a 
bargain  may,  on  discovering  the  fraud,  either 
rescind  the  contract  and  demand  back  what 
has  been  received  under  it  or  be  may  affirm 
the  bargain  and  sue  and  recover  damages 
for  the  fraud.  If  he  elects  the  former  course, 
he  must  not  sleep  on  bis  rights,  but  must 
move  promptly.  No  rule  is  better  settled 
than  this,  that  equity  will  refuse  relief  where 
the  delay  in  seeking  redress  has  been  so  con- 
siderable that  laches  is  fairly  imputable,  and 
both  at  law  and  In  equity  long  acquiescence 
with  full  knowledge  of  the  fraud  will  be 
deemed  a  waiver  of  the  right  to  rescind. 
•  *  ♦  So,  dealing  with  what  has  been  ac- 
quired by  the  contract  in  a  manner  incon- 
sistent with  an  intention  to  rescind  will  be 
deemed  a  waiver  of  the  right ;  as  where  cor- 
poration shares,  which  the  party  finds  have 
been  fraudulently  sold  to  him,  are  after- 
ward put  by  him  on  the  market    The  party 
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electing  to  rescind  must-ftlBo  place  the  ptber 
party  as  nearly  as  possible  In  statu  ^uo.  To 
do  this,  If  ha  has  received  anything  under 
the  contract,  whether  it  be  property  or  se- 
curities, he  must  restore  It"  Oooley  on 
Torts,  p.  982.  There  are  exceptions  to  this 
general  rule  under  the  latter  statement  of 
the  authority,  where  the  property  received  is 
worthless;  but  the  burden  in  such  a  case  is 
on  the  party  who  has  failed  to  restore  it 
Another  exception  Is  where  the  defrauded 
party  has  so  dealt  with  the  subject-matter  of 
the  contract  that  it  has  become  impossible  to 
put  the  other  in  statu  quo.  In  such  cases  a 
suit  at  law  for  damages  will  then  be  found 
to  be  the  only  remedy. 

A  very  well  considered  case  upon  the  elec- 
tion of  remedies  where  a  person  has  been  In- 
duced to  enter  into  a  contract  by  fraud  is  an- 
nounced by  the  Supreme  Court  of  Or^on  in 
the  case  of  Scott  v.  Walton,  32  Or.  460,  52 
Pac.  180,  in  which  thitt  coirrt,  through  jus- 
tice Bean,  boldai  "A  party  who  has  been 
induced  to  enter  into  a  contract  by  fraud 
has,  upon  Its  discovery,  an  election  of  rem- 
edies. He  may  affirm  the  conti-act  and  sue 
for  damages,  or  disaffirm  it,  and  be  reinstat- 
ed in  the  position  In  which  he  was  before  It 
was  consummated.  These  remedies,  however, 
are  not  concurrent,  but  wholly  inconsistent 
The  adoption  of  one  is  the  excl-osion  of  the 
other.  If  he  desires  to  rescind,  he  must  act 
promptly,  and  return  or  offer  tc  return  what 
he  has  received  under  the  contract  He  can- 
not retain  the  fruits  of  the  contract  await- 
Ing  future  developments  to  determine  wheth- 
er it  will  be  more  profitable  for  him  to  affirm 
or  disaffirm  it  Any  delay  on  hl8  part  and 
especially  his  remaining  in  possession  of  the 
property  received  by  him  under  the  contract 
and  dealing  with  it  as  his  own,  will  be  evi- 
dence of  his  intention  to  abide  by  the  con- 
tract" 

[3,4]  From  the  allegations  in  this  case  It 
Is  apparent  that  the  respondents  made  their 
election  to  rescind  the  contract  and  restore 
what  they  had  received  and  recover  what 
they  parted  with,  or  its  value,  and  such 
rescission  of  the  contract  resulted  from  the 
fact  Bs  alleged  in  the  complaint  that  the  ap- 
I^ellant  made  statements  at  the  time  the  con- 
tract of  exchange  was  made  that  were  false 
and  fraudulent  and  known  to  be  so  by  ap- 
pellant which  were  relied  npon  by  the  re- 
spondents, and  by  reason  of  such  fraud  and 
deceit  the  respondents  were  Induced  to  make 
the  contract  which  resulted  in  the  exchange 
of  property  from  one  to  the  other. 

In  the  case  of  Kemmerer  v.  Pollard,  15 
Idaho,  34,  96  Pac.  206,  this  court  very  fully 
discussed  the  pleadings  and  representations 
In  an  action  to  recover  damages  on  the 
iirounds  of  deceit  and  false  and  fraudulent 
representations,  and  In  that  case  this  court 
lipid:  "In  an  action  by  the  vendee  of  personal 
property  for  deceit  and  false  and  fraudulent 
ropresentatlons  made  by  the  vendor,  upon 
the  sale  of  such  property  the  complaining 


party  must  allege  the  partlcaUn  in  which 
the  r^resentations  and  warranty  were  false 
and  the.  extent  and  nature  of  the  falsity  and 
deception,  so  that  the  court  may  determine 
therefrom  whether  it  was  of  a  material  and 
essential  fact  or  immaterial  and  a  matter  of 
opinion  and  belief.  It  must  also  be  aUeged 
that  the  representation  was  false  and  fraudu- 
lent and  that  the  purchaser  believed  and  re- 
lied upon  the  same  and  purchased  on  the 
strength  of  such  false  and  fraudulent  rep- 
resentation." 

The  doctrine  announced  in  that  case  we 
think  is  correct  and  that  the  complaint  in 
the  present  case  is  sufficient  under  the  rule 
thus  announced.  The  plaintiffs  and  defend- 
ant were  exchanging  from  the  plaintiffs  to 
the  defendant  a  horse;  the  defendant  re- 
turned in  exchange  the  six  bonds.  It  Is 
alleged  that  the  defendant  represented  to  the 
plaintiffs  that  the  interest  maturing  previous 
to  the  time  of  the  contract  had  been  paid 
and  the  coupons  taken  up,  and  that  the  in- 
terest due  a  few  days  after  the  contract  was 
made  would  be  paid.  It  is  also  alleged  that 
such  representations  were  false  and  fraudu- 
lent and  that  the  plaintiffs  believed  and  re- 
lied on  the  same  and  made  the  exchange  be- 
cause of  such  false  and  fraudulent  represen- 
tations. Tbe  particulars  in  which  the  rep- 
resentations were  false  and  the  extent  and 
nature  of  the  falsity  and  deception  are  that 
the  interest  coupons  maturing  before  the  con- 
tract was  made  were  never  paid,  and  that 
the  interest  due  a  few  days  after  tlie  con- 
tract was  made  was  not  promptly  paid,  and 
that  the  company  executing  the  bonds  re- 
fused to  pay  the  same.  These,  in  our  judg- 
ment, were  material  and  essential  facts,  and 
were  not  matters  of  opinion  and  belief.  They 
were  statements  which  the  plaintiffs  had  a 
right  to  believe,  that  the  bonds  were  of  val- 
ue, and  that  the  Interest  which  would  ma- 
ture In  the  future  would  be  paid  according 
to  the  interest  coupons,  and  the  facts  alleged 
are  clearly  within  the  rule  announced  above 
by  this  court 

The  author,  in  14  Am.  &  Eng.  Ency.  of 
Law,  p.  60,  lays  down  two  rules  with  ref- 
erence to  the  materiality  of  a  representation: 
"Whether  a  representation  was  material  or 
not  must  necessarily  depend  upon  the  facts 
and  circumstances  of  the  particular  trans- 
action; and  no  very  satisfactory  general  rule 
can  be  laid  down  for  determining  the  Ques- 
tion. •  •  •  It  may  be  said  generally  that 
representations  as  to  a  fact  directly  affecting 
the  subject-matter  of  a  contract,  and  with- 
out which  the  contract  would  not  have  been 
made,  are  material." 

The  rule  here  announced  by  the  author 
specially  applies  to  the  representations  al- 
leged and  upon  which  the  evidence  was  tak- 
en in  this  case,  for  the  purpose  of  showlns 
the  fraud  relating  to  a  mere  material  fact 
affecting  the  subject-matter  of  the  cimtruot 
and  without  which  the  contract  would  not 
have  been  made. 
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There  are  no  facts  alleged  In  the  comiHalnt 
whicb  impose  any  duty  upon  the  plalntltts, 
at  the  time  the  contract  was  made,  to  ascer- 
tain the  facts  as  to  whether  the  interest  for 
the  years  190&  and  1909  had  been  paid.  It 
is  alleged  that  the  payment  of  die  Interast 
conpon  dne  on  the  Ist  day  of  'f'ebmary, 
1910,  was  demanded  at  the'  time  It  was  due 
and  thereafter,  and  the  company  refused  to 
pay  the  same. 

[t]  The  second  error  urged  Is  that  the 
court  erred  in  permitting  a  witness  to  testi- 
fy to  what  the  defendant  said  with  reference 
to  the  payment  of  the 'interest  coming  due 
the  1st  of  February,  1910.  Under  the  al- 
legations Of  the  complaint,  we  think  this  evi- 
dence was  proper.  What  this  witness  was 
called  upon  to'  testify  to  were  statements 
made  by  the  defendant  at  tlie  time  the  con- 
tract was  made.  They  were  statements  made 
as  an  inducement  which  led  the  plaintiffs  to 
make  the  contract.  The  bonds  were  exhibit- 
ed to  the  plalnttfTs,  and  the  coupons  for  the 
years  1908  and  1909  were  detached,  and  the 
plaintiffs  asked  the  defendant  whether  those 
coupons  had  been  paid.  This  evidence  was 
In  support  of  the  value  and  iBtegrity  of  the 
bonds,  as  it  is  alleged  in  tlie  complaint  that 
the  plaintiffs  relied  upon  such  statements. 
These  circumstances  and  the  knowledge  that 
Interest  would  fill!  dne  soon,  on  February  1, 
1910,  influenced  the  plaintiffs  m  believing  the 
truth  of  tbe  defendant's  statement  that  the 
Interest  due  February  1,  1910,  would  be  paid. 

20  Cyc,  at  page  IIT,  announces  the  rule 
as  follows:  "By  tJ»e  wei^t  of  authority, 
testimony  of  plaintiff  that  be  would  not  have 
entered  Into  the  transaction  had  he  known 
the  truth  or  had  not  the  re|>resentatlons  be^ 
made  Is  competent  as  being  the  statement  of 
a  fact  i)eculiarly  within  the  knowledge  of 
the  witness  and  hardly  susceptible  Of  proof 
in  any  other  way,  and  thlsnotwlOistanding 
the  objection  that  the  testimony  is  a  mere 
conclusion." 

In  the  case  of  Watson  v.  Molden,  10  Idaho, 
570,  79  Pac.  603,  this  Court,  in  discussing  a 
similar  question,  Tield:  "Wh^re  M.  states 
to  W.  that  certain  things  pertaining  to  the 
sale  of  shares  of  stock  in  a  canal  company 
are  true,  also  facts  pertaining'  to  the  sale 
of  Us  Interests  in  certain  lands  are  true, 
and  is  Informed  by  W.  that  he  will  rely  up- 
on Us  statements,  and  purchases  such  shares 
of  stock  and  the  Interest  of  M.  in  the'  land 
wholly  relying  upon  the  representations  of 
M.,  and  such  statements  are  afterward  found 
to  be  false  and  resulted  in  Inducing  W.  to 
purchase,  held,  that  M.  must  respond  in  dam- 
ages for  Us  false  and  fraudulent  state- 
ments." 

TTjere  was  no  error  In  the  court's  admit- 
ting such  evidence. 

[•]  The  next  error  asfdgned  for  reversal  Is 
instruction  No.  8  given  by  the  trial  court, 
and  to  which  the  appellant  excepted:  "If 
yoo  believe  front  the  evidence  that  the  de- 


fendant, W.  T.  CallenAer,  nmde  false  state- 
ments to  the  plaintiffs,  or  either  of  them,  as 
to  the  fact  that  the  Interest  coupons  on  the 
bonds  described  in  the  complaint  bnd  been 
IMld,  and  that  the  Interest  coupons  about  to 
mature  would  be  paid  by  the  company  is- 
suing such  bonds,  and  if  you  believe  from 
the  evidence  that  the  plaintiff's  rdied  on  such 
statements  made  by  the  defendant  and  were 
induced  thereby  to  part  with  the  stallion  de- 
scribed in  the  complaint,  then  the  plaintiffs 
would  be  .entitled  to  recover  such  damages 
as  the  evidence  shows  they  have  sustained,  if 
any." 

The  objection  to  this  instruction  is  that  It 
does  not  state  that  the  damages  should  re- 
sult to  the  plaintiffs  by  reason  of  the  false 
and  fraudulent  representations,  and  that  the 
Instruction  is  ambiguous  and  does  not  state 
ttte  law  and  in  no  -way  refers  to  the  materi- 
ality of  the  representations,  and  that  the  In- 
struction in  no  way  makes  a  condition  as  to 
whether  these  statements  were  made  with 
tlie  knowledge  of  the  defendant  that  they 
were  false. 

This  instruction,  if  standing  alone,  would 
perhaps  be  ambiguous  and  would  not.  state 
the  law  wpon  the  right  to  recover  tn  an  ac- 
tion of  this  kind ;  but,  when  taken  with  the 
other  instructions  tkat  were  given,  we  tbtnk 
the  error  is  not  one  which  should  Justify  a 
r«««rBai.  In  otker  instroctiona  the  court  in- 
structed the  jury  that  to  entitle  the  plalntifl 
to  reeover  they  must  not  only  show  by  pre- 
ponderanee  of  evid^ce  that  the  representa- 
tions were  made  and  that  they  were  fa'lse 
and  fraudulent,  bat  they  must  also  ahow  af- 
flnnatlvely  by  preponderance  of  eTidenoe 
that  the  plaintiff^  hav^  been  injured  thece- 
by;  Uiat  they  were  in'aome  way  placed  in  a 
worse  condition  than  they  would  have  been 
had  the  atatements  been  true;  that  the  de- 
feMant,  Gallender,  made  false  statementa  to 
the  plaintiffs  to  the  effect  that  the  Interest 
coupons  6h  the  bonds  described  In  the  com- 
plaint had  beea  paid  and  that  the  interest 
coupons  about  to  mature  wodld  be  paid  by 
the  company  issuing  such  bonds;  and  that 
if  they'  believed  from  the  evidence  that  the 
plaintiffs  relied  upon  such  statements  made 
and  were  tndnced  thereby  to  part  with  the 
stallion  described  In  the  complaint,  then  the 
plaintiffs  would  be  entitled  to  recover  such 
damages  as  the  evidence  sho'ws  they  sustain- 
.ed.  If  any,  and  If  they  believed  from  the 
evidence  that  the  defendant  made  the  repre- 
sentations and  that  the  plaintiffs  made  in- 
quiry before  accepting  said  bonds  and  knew 
that  such  representations  were  false,  then 
the  plaintiff  could  not  recover  in  the  action. 

These  Instructions,  when  taken  in  connec- 
tion with  Instmctlon  No.  S,  cure  the  objec- 
tions urged  for  reversal.  It  Is  the  general 
rule  adopted  by  this  court  that,  when  an  In- 
struction does  not  state  within  its  provl.slons 
all  the  law  applicable  to  the  facts  of  tlip 
case,  a  judgment  cannot  be  reversed  for  that 
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reason,  wbere  it  appears  that  other  instruc- 
tions given  in  connection  with  the  objection- 
able Instruction  state  the  law  applicable  to 
the  facts  of  the  case  when  taken  Into  con- 
sideration with  the  instruction  to  which  tike 
objection  is  made,  and  where  the  Jury  lias 
not  been  misled  or  misdirected  when  all  the 
Instructious  are  considered.  Harvey  v.  Al- 
turas  Gold  Min.  Co.,  Ltd.,  3  Idaho  (Hash.) 
510,  31  Pac.  819;  Rowley  v.  Stack-Glbbs 
Lumber  Co.,  19  Idaho,  107,  112  Pac.  1041; 
Just  V.  Idaho  Canal  &  Imp.  Co.,  16  Idaho, 
639,  102  Pac.  381,  133  Am.  St  Bep.  140. 

[7]  Error  is  assigned  on  account  of  the 
trial  court's  refusing  to  give  to  the  Jury  a 
number  of  instructions  offered  by  defend- 
ant. Several  of  the  instructions  tendered, 
and  to  which  exceptions  were  taken,  state  a 
correct  rule  of  law,  and  It  would  be  error  to 
refuse  to  give  the  same  to  the  Jury,  were 
it  not  for  the  fact  that  the  substance  and 
essence  of  each  of  said  instructions  had  been 
given  by  the  trial  court  in  its  instructious  to 
the  Jury.  The  particular  instructions  are 
those  which  relate  to  the  misrepresentations 
made  by  the  defendant  to  the  plaintiffs  at 
the  time  the  contract  of  exchange  of  proper- 
ty was  made,  and  which  have  been  discussed 
above  in  dealing  with  the  sufficiency  of  the 
aUegations  of  the  complaint 

As  an  illustration  we  quote  instruction  No. 
2:  "The  Jury  are  Instructed  that  to  eonstl- 
tate  fraud,  a  misrepresentation  must  be  as  to 
a  material  fact;  a  representation  in  relation 
to  a  fact  that  Is  not  material  to  a  contract 
though  it  may  be  false  and  known  to  be 
false  by  the  person  making  it  and  though 
it  may  be  acted  upon  by  the  other  party,  is 
not  frand."  And,  likewise,  Instruction  No. 
4:  "That  It  a.  misrepresentation  ia  not  ma- 
terial, a  person  has  no  right  to  act  upon  it 
and  if  he  does  he  is  not  entitled  to  relief  or 
redress  on  the  grounds  of  fraud;  the  ques- 
tion is  not  whether  the  person  to  whom  the 
representation  was  made  deems  it  material, 
but  the  question  Is  whether  it  was  in  fact 
material,  and  If  the  defendant  in  this  case 
made  representations  which  were  false,  and 
which  at  the  time  they  were  made  he  knew 
to  be  false,  and  if  you  find  that  such  repre- 
sentations are  not  material  and  that  the 
plaintiffs  in  this  case  have  no  right  to  act 
upon  them,  the  plaintiffs  cannot  recover." 

The  trial  court  did  not  follow  this  exact 
language  in  speaking  of  the  materiality  of  the 
Mae  representations,  as  desired  by  the  In- 
structions offered,  but  did  in  fact  present  to 
the  Jury  the  essence  of  such  Instructions,  for 
the  court  advised  the  Jury,  in  Instruction  No. 
1,  that  a  mere  fraudulent  representation  is 
not  of  itself  actionable.  To  entitle  the  plain- 
tiffs to  recover,  they  must  not  only  show  by 
preponderance  of  evidence  that  the  represen- 
tations were  made,  and  that  they  were  false 
and  fraudulent,  but  they  must  also  show  af- 
firmatively by  preponderance  of  evidence 
that  they  have  been  injured  thereby;   that 


they  are  In  some  way  placed  In  a  worse  con< 
dition  than  they  would  have  been  had  the 
statements  been  true;  and,  also,  that  if  the 
defendant  made  the  false  statements  to  tlie 
plaintUfs,  or  either  of  them,  as  to  the  fact 
that  the  interest  coupons  on  the  bonds  de- 
scribed in  the  complaint  had  been  paid,  and 
that  the  interest  coupons  about  to  mature 
would  be  paid  by  the  company  issuing  such 
bonds,  and  that  if  they  further  believed  from 
the  evidence  that  the  plaintiffs  relied  on  such 
statements  made  by  the  defendant  and  were 
Induced  thereby  to  part  with  the  staUiou 
described  in  the  complaint  the  plaintiffs 
would  be  entitled  to  recover  such  damages 
as  the  evidence  showed  they  have  sustained. 
If  any.  The  court  further  instructed  the  Jury 
that  If  they  found  by  the  evidence  that  the 
plaintiffs  did  not  rely  upon  the  statement  of 
the  defendant  with  reference  to  the  bonds 
and  the  Interest  thereon,  and  made  Inquiry 
with  reference  to  the  payment  of  Interest 
and  that  they  relied  upon  such  information, 
they  could  not  recover. 

From  the  instructions  given  it  clearly  ap- 
pears that  the  Jury  were  Instructed  that  the 
representations  were  in  fact  material,  and 
were  the  influential  Inducement  which  caused 
the  contract  to  be  made,  and  that  the  de- 
fendant made  the  representations  which 
were  false,  and  at  the  time  he  made  the  same 
be  knew  them  to  be  false;  and.  If  they  were 
not  material,  that  the  plaintiffs  had  no  right 
of  action. 
We  find  no  error  in  the  court's  refusing  to 
give  to  the  Jury  the  instructions  offered  by 
the  defendant. 

With  reference  to  the  damages  allowed  in 
this  case,  we  mention  the  fact  that  this  court 
has  previously  called  attention  to  the  remedy 
In  actions  of  this  kind  and  the  right  to  re- 
cover damages. 

[8]  We  now  come  to  the  real  and  difficult 
question  embraced  In  errors  11  and  12:  Does 
the  evidence  sustain  the  allegations  of  fraud, 
and  whether  the  evidence  as  a  whole  Is  soffl- 
dent  to  ivaOfy  the  verdict? 

The  Jury  by  their  verdict  found  that  the 
defendant  made  false  statements  to  the  plain- 
tiffs  as  to  the  fact  that  the  interest  coupons 
on  the  bonds  described  in  the  complaint  bad 
been  paid,  and  that  the  Interest  about  to 
mature  would  be  paid  by  the  company  issu- 
ing such  bonds,  and  that  the  plaintiffs  relied 
upon  such  statements  made  by  the  defendant 
and  were  induced  thereby  to  part  with  the 
stallion  described  In  the  complaint  The  evi- 
dence as  to  whether  the  defendant  made  the 
statement  that  the  Interest  coupons  on  the 
bonds  liad  been  paid  for  the  years  1908  and 
1909,  and  that  the  Interest  coupons  which 
would  mature  on  February  1, 1910,  would  be 
paid.  Is  directly  In  conflict  One  of  the  plain- 
tiffs, D.  D.  Campbell,  who  was  the  general 
manager  of  the  copartnership  doing  business 
under  the  firm  name  and  style  of  the  Ger- 
man Coach  Horse  Company,  and  the  owi^eK 
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of  tlie  horse  «xdianged,  and  Henry  Newman, 
agmt  of  tbe  plaintiff^  and  the  person  wbo 
brougtit  tbe  parties  togetber,  both  testify 
that  these  representations  were  made  and 
that  such  representations  were  tbe  Induce- 
ment which  led  tbe  plaintiffs  to  make  the 
contract  of  exchange.  The  defendant  denied 
tbe  representations  and  testified  that  New- 
man introduced  the  defendant  to  Campbell, 
one  of  the  plaintiffs,  and  Campbell  asked 
what  be  had,  and  tbe  defendant  told  him 
six  bonds  of  the  Easter  Oold  Mining  &  Mill- 
ing Company,  and  Campbell  aslced  bim  if 
he  had  one  with  him,  and  he  said,  "Yes," 
and  gave  one  of  the  bonds  to  him  to  look  at 
Defendant  testifies:  "He  said,  'Where  Is  tbe 
interest  paid?'  I  said,  'They  are  to  be  paid 
at  the  First  National  Bank,  Bmmett'  'When 
are  they  due?  I  said,  'I  think  the  Ist  of 
February.'  He  looked  on  tlte  bond;  I  think 
the  bond  made  the  statement — that  is  tbe 
time.  I  asked  him  how  many  of  them  he 
would  want  for  bis  horse.  'Well,'  he  said. 
It  was  a  trade  figured  on  about  $3,000  in  tbe 
trade.'  I  told  him  I  would  give  him  six  of 
those  bonds  for  the  horse.  He  said,  'Is 
tbe  Interest  paid,  or  has  the  interest  been 
paid  for  those  coupons  that  are  torn  off  the 
bond?'  I  said,  'I  don't  know.'  He  said.  'WUl 
the  next  interest  be  paid?'  I  said,  'I  don't 
know.*  I  told  him  Mr.  Hayes  was  the  treas- 
urer and  Mr.  Monroe  was  secretary,  and  by 
calling  them  up  be  could  find  out  whether 
the  interest  In  the  past  had  been  paid  and 
whether  the  future  would  be  or  not,  as  I 
did  not  know  anything  about  it;  the  bonds 
were  not  mine,  and  I  had  no  interest  In  the 
company  in  any  way;  when  the  trade  was 
made  the  bonds  belonged  to  my  father;  that 
I  had  no  interest  in  the  bonds.  I  offered 
him  the  six  bonds,  we  to  retain  the  coupons 
that  were  coming  due  in  February;  retain 
them  for  my  father.  I  know  I  explained.  I 
was  only  there  a  few  minutes,  and  I  said,  'If 
there  is  anything  further,  call  me  up,'  and 
left  the  bond  with  him.  He  asked  me  if  I 
wanted  a  receipt,  and  I  said,  'No,'  and  I 
went  home,  and  as  I  was  going  along  the 
road  about  a  mile  from  my  place  a  neighbor 
called  me  In  and  said  that  there  was  a  tele- 
phone message  for  me  from  Caldwell,  and 
long  distance  connected  us  with  Mr.  Campbell 
or  Mr.  Newman,  I  am  not  positive.  I  know 
his  voice,  but  I  understood  the  name  Camp- 
bell. He  said,  'If  you  leave  those  coupons  at- 
tached, it  is  a  trade.'  I  said,  'Deliver  the 
horse  in  Eimmett,  and  a  man  will  deliver  tbe 
horse  and  accept  the  other  fire  bonds,  and  tbe 
trade  will  be  closed.'  He  said,  'I  will,'  and 
the  next  day  Mr.  Newman  came  with  tbe 
horse  and  I  turned  over  the  bonds  to  hUa, 
and  I  never  heard  anything  more  about  it 
(or  six  or  eight  months." 

Hayes,  who  was  cashier  of  the  First  Na- 
tional Bank  of  E^mmett,  testified  that  he  had 
a  call  over  tbe  phone  by  Campbell,  and  he 
asked  him  about  the  bonds  of  the  company. 


"He  askled  me  if  they  wwe  good,  and  said  be 
had  a  chance  to  trade  for  some  of  them,  and 
wanted  to  find  out  if  they  were  any  good,  or 
something  to  that  effect.  I  told  him  they 
were  backed  up  by  the  company's  holdings 
at  Pearl,  the  mines,  and  the  mill;  that  I 
was  unable  to  tell  him  how  good  they  were. 
He  asked  me  if  the  Interest  had  been  paid 
on  them  as  it  came  due,  and  I  said  I  had 
paid  some  of  the  interest  coupons  in  money, 
and  I  referred  blm  to  Mr.  Monroe,  secretary 
of  the  company,  because  he  kept  more  re- 
cords. •  *  •  At  the  time  the  inquiry  was 
made,  there  was  at  least,  up  to  that  time, 
$7,000  worth  of  interest  coupons  outstanding 
and  matured  for  two  years." 

Campbell,  one  of  the  plaintiffs,  testified 
that  he  had  negotiations  with  Callender, 
started  by  Henry  Newman,  who  brought 
Callender  into  the  bank  of  Campbell  in  Janu- 
ary. "And  Newman  told  me  he  had  some 
mining  stock  which  he  would  like  to  trade 
for  a  horse,  and  Callender  pulled  out  the 
mining  stock,  and  the  coupons  were  taken  off 
for  two  years  before,  and  I  asked  him  if 
the  interest  had  been  paid,  and  we  got  to 
talking  about  it,  and  the  question  came  up 
about  the  interest  that  was  due  or  would  be 
due  February  Ist,  and  he  did  not  want  to 
give  up  the  interest  that  was  due  on  the 
bonds;  he  wanted,  to  bold  that.  And  after- 
wards Newman  came  to  the  bank  and  told 
me  that  tbey  would  give  the  bonds  for  the 
horse  with  the  interest  included  that  was 
due.  At  tbe  time  the  negotiations  were  going 
on  the  defendant  told  me  that  the  coupons 
would  be  paid  at  tbe  bank  when  presented. 
I  WHS  then  acting  as  general  manager  of  the 
company.  Callender  made  a  statement  about 
tbe  coupons  that  had  matured  in  1908  and 

1909,  and  the  amount  of  the  Interest  due 
February  1,  1010,  amounted  to  $300."  This 
witness  also  testified  that,  after  Callender 
bad  bad  the  conversation  with  Campbell  in 
the  bank  at  Caldwell  and  had  returned  to 
Emmett,  he  (Campbell)  telephoned  to  Monroe, 
the  secretary  of  tbe  company,  and  that  such 
telephonic  communication  was  at  the  request 
of  the  plaintiffs,  after  ttte  proposition  of 
Callender  bad  been  submitted  to  the  plain- 
tiffs for  consideration,  and  that  he  called 
the  secretary  for  tbe  purpose  of  getting  the 
information  with  reference  to  the  bonds  and 
the  interest,  and  it  was  made  on  the  same 
day  that  Callender  was  in  CaldwelL  The 
witness  says  that  he  knew  Monroe's  relations 
with  the  company  and  that  he  was  the  secre- 
tary, and  that  when  he  called  htm  up  be 
knew  that  Monroe  had  information  as  to 
whether  or  not  the  bonds  were  good. 

From  this  evidence  it  appears  that  the 
plaintiffs  in  making  the  contract  did  not  rely 
entirely,  If  at  all,  upon  the  statements  made 
by  Callender  with  reference  to  the  payment 
of  the  interest  past  due  and  the  payment  of 
the  interest  soon  to  mature,  on  February  1, 

1910,  but  that  tbey  communicated  with  tbe 
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secretary  of  the  company  hnd  likewise  wlCb 
Hayes,  the  cashier  of  the  First  National 
Bank,  where  the  company  did  business,  and 
made  Inquiry  of  such  parties  with  reference 
to  matters  which  afFected  the  value  of  such 
bonds,  and  these  inquiries  no  doubt  were 
made  for  the  purpose  of  the  plalntifTs'  deter- 
mining whether  they  would  acc^t  the  bondd 
in  exchange  for  the  horse. 

It  Is  a  general  rule  of  law,  which  is  fol- 
lowed In  the  courts  of  the  various  states, 
that  where  a  person  knowingly  or  recklessly, 
without  knowledge  of  its  truth  or  falsity, 
makes  fraudulent  misrepresentations  of  ma- 
terial facts  for  the  purpose  of  Inducing  an- 
other to  enter  into  a  contract,  and  the  other 
person,  in  reltauoe  on  the  representations, 
enters  Into  the  contract  and  thereby  sustains 
loss,  the  person  making  the  representations 
is  liable  to  the  pei-son  relying  thereon.  In 
an  action  for  deceit.    20  Cyc.  p.  44. 

Under  this  rule  as  applied  to  the  present 
case,  before  the  plaintiffs  can  recover  to 
this  action  the  burden  of  proof  is  upon  the 
plaintiffs  to  prove  that  the  defendant  made 
frandnlent  representations  of  a  material 
fact  for  the  purpose  of  inducing  the  plain- 
tiffs to  enter  into  the  contract  of  sale  and 
that  by  reason  of  such  representations  the 
plaintiffs  entered  into  the  contract  of  sale 
and  thereby  sustained  loss.  The  evidence, 
however,  shows  that  the  plaintifCa  did  not 
rely  upon  such  repree^itations.  After  such 
representations  are  alleged  to  have  been 
made,  the  plaintiffs  proceeded  to  tovestlgate 
the  character  of  the  bonds  and  their  validity, 
and  the  probability  of  the  makers  of  such 
bonds  complying  with  the  terms  and  condi- 
tions of  the  bonds  as  to  the  payment  of  the 
interest  that  had  matured  prior  to  the'  mak-' 
Ing  of  the  contract,  and  the  interest  to  be 
paid  in  the  future,  and  whether  the  bonds 
were  good  and  valid.  After  such  informa- 
tion was  recdved,  then  the  plaintiffs  acted 
j(nd  accepted  the  bonds ;  and  upon  this  ques- 
tion such  action  overcomes  the  evidence  on 
the  part  of  the  plaintiffs  that  the  plaintiffs 
were  Induced  to  make  the  contract  because 
of  the  representations  made  by  the  defend- 
ant as  testified  to  by  the  plaintiffs.  The 
weight  of  the  evidence,  which  is  uncontra- 
dicted, shows  that  the  acts  of  the  plaintiff^ 
were  done  after  investigation. 

In  20  CJyc,  at  page  4ft,  the  author  an- 
nounces the  rule,  and  many  authorities  are 
cited  to  support  the  proposition,  that  the 
rule  of  caveat  emptor  applies  under  ordinary 
circumstances,  that  the  purchaser  is  requir- 
ed to  use  reasonable  prudence  to  avoid  de- 
ception, and  says:  "Thus  where  the  sub- 
ject-matter of  the  representation  is  a  fact 
not  peculiarly  within  the  vendor's  knowl- 
edge, but  Is  one  to  which  the  purchaser  has 


equal  and  available  means  and  wpottatdty 
for  information,  and  there  axe  no  conlde&- 
tlal  relations  existing  between  the  two,  and 
no  fraud  or  artifice  is  used  to  prevent  In- 
quiry or  Investigation,  It  is  a  general  rale 
that  the  purchaser  must  make  use  of  his 
means  of  knowledge,  and  that,  failing  to  do 
BO,  he  cannot  recover  on  the  ground  tiiat  be 
was  misled  by  the  vendor." 

Under  the  proof  in  this  ease,  we  think  the 
evidence  to  support  of  the  platatlffs'  clatoi 
as  to  the  statements  and  the  toducemeut 
falls  clearly  within  the  rule  stated  by  the 
authority  to  20  Oyc,  at  page  51:  "In  aceord> 
ance  with  the  rule  of  caveat  emptor,  if  the 
purchaser  has  equal  means  ot'  knowledge 
with  the  vendor  and  deals  with  him  'at  arm's 
length,*  the  tatter's  reiHresentations  as  to 
the  value  of  the  property  are  usually  deemed 
mere  expressions  of  opinion  and  are  not  ac- 
tionable, although  false  and  fraudulent" 

[9]  The  general  rule  that  this  court  will 
not  reverse  a  judgment  where  there  ii  a  con- 
flict to  the  evidence  does  not  apply  where 
the  evidence  is  conflicting  upon  a  matter  or 
question  which  under  all  the  proof  is  shown 
not  to  be  the  controlling  question  which 
governs  the  right  of  recovery.  In  this  ease 
there  is  a  conflict  upon  the  question  whether 
the  interest  due  before  the  contract  was 
made  was  paid,  and  whether  the  interest 
due  after  the  contract  was  made  \frould  be 
paid.  There  Is  no  conflict  whatever  to  the 
evidence  when  taken  as  a  whole  that  the 
plaintiffs  did  not  rely  upon  such  representa- 
tions as  the  todncemmt  wbich  led  them  to 
enter  Into  the  contract,  and  that  the  plain- 
tiffs relied  vpon  their  own  Investigation  of 
the  conditions  and  validity  of  the  bonds  and 
did  not  rely  upon  such  representations  with 
relation  to  the  Interest  There  was  no  si- 
lence or  concealment  shown  by  the  defend- 
ant and,  when  all-  the  evidence  Is  consider- 
ed, the  essential  elements  of  actionable  fraud 
have  not  been  shown,  as  the  purchasers  had 
equal  and  available  means  and  opportunity 
for  Information  and  obtained  all  the  Infor- 
mation they  desired,  and  if  the  means  of  in- 
formation are  alike  accessible  to  plaintiffs 
as  well  as  defendant,  so  that  with  ordinary 
prudence  or  diligence  the  parties  might  rely 
upon  their  own  judgment,  they  must  be  pre- 
sumed to  have  done  so.  Smith  on  the  Law 
of  Frauds,  c.  2,  f  2.  This  Information  was 
given  at  the  suggestion  of  the  defendant, 
showing  clearly  no  intention  on  the  part  of 
the  defendant  to  deceive  or  defraud  the 
plaintiffs  in  any  way  whatever. 

For  ttiese  reasons  the  Judgment  In  this 
case  is  reversed,  and  a  new  trial  Is  ordered. 
Oosts  awarded  to  appellant. 

SULLIVAN,  J.,  concura. 
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MILLER  T.  UILLBR  ct  aL 
(Supreme  Court  of  Montana.    March  26,  191S.) 

1.  JuDOKXHT  (I  291*)— Absibact  or  Judg- 

MKNT. 

An  abstract  of  a  judgment  of  a  Jnatioe  of 
the  peace  £led  with  the  clerk  of  the  district 
court  does  not  make  oat  a  prima  facie  case 
that  the  jastice  had  juriadiction,  etc.,  even 
though  the  docket  has  been  lost,  under  either 
Rev.  Codes,  g  7071,  providinK,  among  gtber 
things,  that  the  entries  In  a  justice's  docket,  or 
a  transcript  thereof,  certified  by  the  justice,  are 
prima  facie  evidence  of  the  facts  there  stated, 
or  section  7962,  subdB.  15  and  16,  providing 
that  it  is  presumed  that  official  du^  has  been 
regularly  performed,  and  that  a  court  or  judge 
acting  as  such  was  acting  in  his  jurisdiction; 
the  latter  section*  not  relating  to  justices)  as 
to  whom  proof  of  jurisdiction  is  necessaif. 

[Ed.  .Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  g{  573-577;   l5ec  Dig.  {  201.  •] 

2.  Statutes  (§  226*)— Adoption  or  Statutes 

— CoKSTBUCnON. 

Where  a  statute  has  been  adopted  ttom  an- 
other state,  the  constroction  placed  theifeon  by 
the  highest  court  of  such  state  before  such 
adoption  will  also  be  held  to  have  been  adopted. 
[Ed.  Note. — For  other  cases,  see  Statute*, 
Cent  IMg.  {  SOT;  Dec.  Dig.  §  226.*] 

3.  Judgment  (5   950*)— Pleadino — Jubibdic- 

TION— BtTKDBN    or   PROOP. 

The  only  purpose  of  Bev.  Codes,  i  6571, 
relieving  a  party  pleading  a  judgment  from  the 
necessity  of  setting  forth  at  length  the  facts 
concerning  jurisdiction,  and  providing  that,  "If 
such  allcgatioa  be  controverted,  the  par^ 
pleading  must  eetablisb  on  the  trial  the  facts 
concerning  jurisdiction,"  is  to  relieve  the  plead- 
er, and  does  not  operate  to  relieve  him  of  Ae 
burden  of  proving  such  facta  if  his  abbreviated 
allegation  is  controverted. 

[Ed.  Note.— For  other  cases,  aee  Judgment, 
Cent.  Dig.   |{  1804,  1805,   1807;   Dec  Dig.  j 

Appeal  from  District  Court,  Missoula  Coun- 
ty;  F.  C.  Webster,  Judge. 

SiUt  by  John  S.  Miller  against  F.  L.  Miller 
and  another.  Judgment  for  plalntift,  and  de- 
fendants appeal.   Affirmed. 

Harry  H.  Parsons  and  Henry  a  SUIT,  both 
of  Missoula,  for  appellants.  H.  G.  A  S.  H. 
Mclntire,  of  Helena,  for  respondent 

HOLLOW  AT,  J.  This  suit  was  bronght  to 
qnlet  title  to  certain  real  estate  in  Missoula 
county.  The  complaint  is  brief  and  sete 
forth  the  fact  that  the  plaintiff  is  the  owner 
of  the  land  (describing  It),  that  eacfi  of  the 
defendants  claims  some  Interest  adverse  to 
the  plaintia,  and  that  such  claims  are  with- 
out foundation  or  right  The  defendant  Mil- 
ler by  separate  answer  admitted  that  the 
idaintiff  was  the  owuer  in  fee  of  the  land  in 
Question  on  or  prior  to  February  6,  1904.  Be 
than  alleged  that  in  December,  1903,  a  Judg- 
ment was  duly  "given  aoi  made"  in  the 
court  of  the  Justice  of  the  peace  of  Hell  Gate 
township,  Missoula  county,  In  favor  of  H.  H. 
Marsh  and  against  John  S.  MiUer,  this  plain- 
till  ;  that  thereafter  an  abstract  of  the  judg- 
ment was  filed  in  the  ofDce  of  the  clerk  of  the 
district  court  of    Missoula   county  and   the 
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Judgment  duly  docketed:  that  on  February 
6, 1904,  execution  vras  Issued  and  levied  upon 
the  land  above  stehtioned,  and  on  ManCh  iBt 
the  property  was  Mid  at  BberUTa  sale<  to 
Marsh,  the  Judgment  creditor,  and  a  oertlfl- 
cate  of  sale  Issued  to  him;  that  the  properly 
was  not  redeemed  from  the  sale,  and  aftev 
the  lapae  of  more  than  a  year  the  sheriff  exB- 
cnted  'and  delivered  to  Marsh  a  deed  for  the 
property:  that  In  December,  190S,  Maati 
sold  and  conveyed  the  proper^  to  defendant 
F.  L.  Miller,  and  thereafter  defendant  Miller 
sold  and  conveyed  to  the  defendant  railway 
cominny  a  strip  of  the  ground  for  right  of 
way.  The  separate  answer  of  the  railway 
oompany  is  to  all  intents  and  purposes  tbe 
same  as  that  of  Its  codefendaat  Miller.  13m 
affirmative  allegations  In  each  answer  were 
put. In  Issue  by  r^y.  Upon  the  trial  of  tbe 
cause  the  district  court  ruled  that,  tbe  de- 
fendants had  the  burden  of  proof,  aad  this 
ruling  was  accepted  without  objection.  Evir 
denoe  was  offered  from  which  It  appeared 
that  the  docket  of  the  Jutrtice  In  use  at  tb^ 
time  the  case  of  Marsh  7.  Miller  was  In  court 
had  been  lost  or  destroyed.  An  attempt  waa 
made  to  prove  the  contents  In  so  far  as  they 
related  to  the  case  of  Mkrsh  v.  Miller,  but 
without  success.  The  only  witness  called  for 
that  purpose  was  Tinable  to  remember  what 
entries  appeared  in  the  docket  Counsel  for 
defendants  then  offered  in  evidence  tbe  ab- 
stract of  the  Judgment  which  had,  been  filed 
In  tbe  office  of  the  clerk  of  the.  district  court, 
and  certain  other  evidence,  and  rested.  The 
trial  court  found  the  Issues  for  the  plaintiff, 
and  Judgment  was  rendered  and  entered.  It 
Is  from  that  Judgment  and  from  an  order 
denying  them  a  new  trial  that  defendants 
appealed. 

[1]  In  their  brief  counsel  for  appellanfaa 
say:  "There  Is  In  fact  but  one  really  Impor- 
tant question  In  this  case,  and  that  is:  What 
effect  Is  to  be  given  to  what  is  designated 
as  'Defendants'  Exhibit  A,'  being  the  'ab- 
stract of  Judgment,'  givm  by  the  Justice  of 
the  peace  and  filed  lu  the  office  of  the  clerk 
of  the  district  court?"  They  then  state  their 
position  very  succinctly  as  follows:  "The 
contention  of  counsel  for  appellants  was  and 
is  that,  as  the  abstract  of  Judgment  was  In 
conformity  with  the  provisions  of  sections 
7056  and  T057,  Revised  Codes  of  Montana, 
It  should  be  regarded  as  at  least  prima  facie 
evidence  that  It  was  predicated  upon  a  regu- 
lar and  valid  Judgment;  and  the  burden  of 
showing  the  contrary  falls  upon  tbe  party 
who  brings  its  legal  effect  Into  question." 

Our  attention  Is  directed  to  section  7071, 
Revised  Codes,  and  to  subdivisions  16  and  16 
of  section  7962.  Section  7070  provides  that 
every  Justice  of  the  peace  must  keep  a  dock- 
et, and  specifies  In  detail  the  entries  which 
must  be  made  lu  any  given  case.  Section 
7071  among  other  things  provides:  "Such 
entries  in  a  Justice's  docket,  or  a  transcript 
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thereof,  certified  by  the  Josttoe,  or  his  suc- 
cessor in  office,  are  prima  facie  evidence  of 
tbe  facts  so  stated."  WhUe  It  Is  admitted 
that  the  abstract  mentioned  In  section  7056 
is  not  a  transcript  of  the  justice's  docket, 
it  Is  Insisted  that  it  should  be  given  the  same 
evidentiary  force  and  effect;  but  with  this 
we  are  unable  to  agree.  It  is  only  by  virtue 
of  the  provisions  in  section  7071  above  that 
the  entries  in  the  Justice's  docket,  or  a  tran- 
script thereof,  possess  evidentiary  value  suffi- 
cient to  make  out  a  prima  fade  case  of  the 
facts  there  recorded.  In  the  absence  of  that 
statute  DO  such  rule  of  evidence  could  be 
invoked.  But  there  Is  reason  for  the  rule 
as  applied  to  the  docket  entries;  for  If  the 
docket  Is  kept  as  required  by  section  7070, 
it  contains  a  complete  history  of  the  case^ 
and  this  fact  Justifles  the  rule.  But  in  at- 
tempting to  apply  it  to  an  abstract  of  the 
judgment  the  reason  for  the  rule  Is  entirely 
wanting,  for  the  abstract  does  not  contain 
anything  but  the  bare  recital:  "Judgment 
entered    for    plaintiff    (or    defendant)    for 

$ [stating  amount],  on  the day 

of (stating  the  date]." 

But  counsel  for  appellants  invoke  the  pre- 
sumptions of  law  found  1b  subdivisions  15 
and  16  of  section  7962,  as  follows:  "  •  •  • 
(15)  That  official  duty  has  been  regularly 
performed.  (16)  That  a  court  or  judge  act- 
ing as  such,  whether  In  this  state  or  any 
other  state  or  country,  was  acting  in  the  law- 
ful exercise  of  his  jurisdiction."  However 
useful  these  rules,  or  however  generously 
their  language  may  be  construed,  they  can- 
not suffice  to  relieve  one  whose  asserted 
claim  depends  upon  the  validity  of  a  justice's 
judgment,  from  showing  affirmatively  that 
the  court  which  rendered  the  judgment  had 
jurisdiction,  when  tbe  allegation  that  the 
judgment  was  duly  given  or  made  Is  contro- 
verted. Justices'  courts  are  courts  of  limited 
jurisdiction,  and  no  presumption  In  favor 
of  their  jurisdiction  is  to  be  Indulged.  In 
Layton  v.  Trapp,  20  Mont  453,  52  Pac.  208, 
this  court  said:  "The  justice's  court  Is  a 
court  of  inferior  jurisdiction,  and  there  are 
no  legal  presumptions  in  favor  of  Its  juris- 
diction. Its  jurisdiction  must  affirmatively 
appear  upon  the  face  of  the  record.  Proper 
proof  of  the  service  of  the  summons,  by  a 
person  other  than  an  officer,  is  a  condition 
precedent  to  the  rendition  of  a  judgment  by 
default  and  without  such  proof  the  court 
has  no  Jurisdiction."  To  the  same  effect 
are  State  ex  rel.  Kenyon  t.  Lanrandeau,  21 
Mont  216,  53  Pac.  5.36:  Oppenheimer  v. 
Regan,  32  Mont.  110,  79  Pac.  695;  State  ex 
rel.  Collier  v.  Houston,  36  Mont  178,  92  Pac. 
476,  12  Ann.  Cas.  1027. 

[2]  Our  Code,  §  7902,  above,  was  evidently 
copied  from  California,  which  has  had  the 
same  statute  In  force  there  since  1872  at 
least.  2  Code  Qv.  Proc.  Cal.  1872,  {  1963. 
Many  years  before  its  adoption  in  Califor- 
nia the  Supreme  Court  of  that  state  bad  an- 


nounced the  doctrine  that  Justices'  courts 
are  courts  of  ttmlted  jurisdiction,  and  that 
no  presumption  may  be  indulged  in  favor 
of  their  jurisdiction,  but  that  the  facts 
showing  jurisdiction  must  appear  affirma- 
tSvely  from  the  record.  Notwithstanding  the 
adoption  of  their  Code  containing  tbe  same 
presumptions  as  are  found  in  subdivisions 
15  and  16  of  our  section  7062  above,  the 
same  rules  have  been  reiterated  uniformly 
ever  since  their  adopt"  ^n  of  the  Code  pro- 
vision. King  V.  Bandlett,  33  Cal.  318 ;  Card- 
well  ▼.  SablchI,  59  Cal.  490;  Kane  t.  Des- 
mond, 63  Cal.  464;  Keybers  v.  McComber, 
«7  Cal.  395,  7  Pac.  838;  Eltzroth  v.  Ryan, 
»9  Cal.  135,  26  Pac.  647.  Since  the  statute 
had  been  construed  by  the  highest  court  of 
the  state  from  which  we  borrowed  It  at  the 
time  of  Its  adoption  here,  the  rule  that  we 
adopted  the  statute  as  thus  construed  ap- 
plies in  this  Instance.  State  ex  rel.  Dolen- 
ty  ▼.  District  Court  42  Mont  170,  111  Pac. 
rei;  Deer  Lodge  County  t.  United  States 
F.  &  Q.  Co.,  42  Mont  315,  112  Pac.  1060, 
Ann.  Cas.  1912A,  1010;  SUte  Savings  Bank 
V.  Albertson,  39  Mont  414,  102  Pac.  692. 

[3]  But  aside  from  the  rules  of  law  en- 
forced by  the  courts  above,  our  Codes  them- 
selves appear  to  reserve  the  final  word  up- 
on the  subject  Section  6571  relieves  a  party 
pleading  a  judgment  from  the  necessity  of 
setting  forth  at  length  the  facts  conferring 
jurisdiction,  and  authorizes  him  to  make  tbe 
bald  declaration  that  the  judgment  was  "duly 
given  or  made."  Acting  upon  this  authority, 
each  of  tbe  defendants  in  this  instance  con- 
tented himself  with  such  an  allegation.  The 
section  above  then  continues:  "If  such  al- 
legation be  controverted,  the  party  pleading 
must  establish  on  the  trial  the  facts  concern- 
ing jurisdiction."  By  reply  the  allegation 
in  each  of  the  answers  that  the  judgment  in 
Marsh  v.  Miller  was  duly  given  and  made 
was  controverted,  and  by  express  statutory 
rule  the  burden  was  then  imposed  upon  the 
defendants,  claiming  under  the  Marsh  judg- 
ment, to  establish  on  tbe  trial  the  facts 
which  showed  that  the  Justice's  court  render- 
ing that  judgment  had  Jurisdiction.  'Kiia 
they  failed  to  do.  In  the  absence  of  a  stat- 
ute embodying  tbe  rule  announced  in  sec- 
tion 6571  above,  the  defendants  would  have 
been  compelled  to  allege  and  prove  all  facts 
necessary  to  show  jurisdiction  in  the  Justice 
of  the  peace  court.  The  only  purpose  of  the 
statute  is  to  relieve  the  pleader  from  setting 
forth  tbe  JurlsdiPtlonal  facts  (State  v.  La- 
gonl,  30  Mont  472,  76  Pac.  1044 ;  Weller  v. 
Dickinson,  93  Cal.  108,  28  Pac.  854) ;  but  it 
does  not  operate  to  relieve  him  of  the  neces- 
sity of  proving  those  facts  if  his  abbreviated 
allegation  is  controverted.  On  tbe  contrary, 
that  he  is  compelled  to  assume  tliat  burden 
the  statute  declares  in  unmistakable  terms. 

Since  defendants'  pretended  claims  depend 
altogether  upon  the  validity  of  the  justice's 
Judgment  and  they  failed  to  show  that  the 


Digitized  by 


Google 


Hoot) 


PBEVISICH  T.  BtJTTK  ELECTRIO  RT.  CO. 


26 


Justice  of  Um  peace  court  bad  Jurlsdlctton 
of  the  case  of  Marsh  v.  Miller,  thef  failed 
to  stiow  any  outstanding  claim  or  tiUe  in 
either  of  them  adverse  to  the  plaintiff. 

The  judgment  and  order  of  tlie  district 
court  are  affirmed. 

Affirmed. 

BRANTLT,  CL  J.,  and  SANNBB,  3^  concur. 


(47  HonL  170) 

PBEVI81CH  ▼.  BUTTH  ELECTRIC  RT.  CO. 

{Supreme  Court  of  Montana.    March  28, 1918.) 

1.  Pleadiro    (I    165*)— Rbplt— Nkckssitt— ' 

Street?  Raixsoads. 

Where  the  complabit,  in  a  paBsenger*!  ac- 
tion for  injuries  from  being  struck  bj  a  tele- 
graph pole  and  knocked  from  the  footboard  of 
a  crowded  street  car  on  which  be  was  riding, 
stated  that  the  pole  was  less  than  fonr  feet 
from  the  track,  an  allegation  of  the  answer  that 
it  was  not  less  than  four  feet  one  inch  from 
the  track,  though  affirmative  in  form,  was  a 
mere  traverse  of  the  allegation  of  the  com- 
plaint, and  hence  it  was  neither  necessary  nor 
proper  that  the  plaintiff  file  a  reply  thereto. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  321,  S23;  Dec.  Dig.  i  165.*] 

%  CaBRIEBS    (I  818*)— INJTIBT  TO  PAB8KN0EB 

— Sufficiency  of  evidence. 

Evidence  In  a  street  car  passenger's  ac- 
tion for  injnriea  Md  to  snstain  a  verdict  for 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ||  1270,  1807-1814;  Dec.  Dig.  { 
818.*] 

S.  Appeal  and  Ebbob  (|  1009*)— Findings 

— Conflicting  Evidbncx. 

Where  a  finding  of  the  jury  on  conflicting 
evidence,  in  a  street  car  passenger's  action  for 
injuries,  has  been  approved  by  the  trial  judge 
by  the  denial  of  a  new  trial,  it  will  not  be  dis- 
turbed on  appeal,  though  the  evidence  as  a 
whole  is  nnsatisfactory  and  the  reviewing 
court  might  have  reached  a  different  condu- 
•lon. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,   Cent.   Dig.    {{   8860-3876,    3948-3950; 


Dec.  Dig.  {  1005.' 

4.  Cabbiebs  (f  315*)— Injubt  to  Pasbenoeb 
— Pl.EADINa — Vabiancb. 

In  an  action  for  injuries  to  a  passenger 
from  being  struck  by  a  telegraph  pole  and 
knocked  from  the  footboard  of  a  crowded  street 
«ar  where  he  was  riding,  there  is  no  material 
variance  between  an  allegation  of  the  complaint 
that  the  pole  was  witbm  less  than  four  feet 
of  the  track  and  evidence  merely  that  the  pole 
was  in  such  close  proximity  to  the  track  as 
to  be  likely  to  come  in  collision  with  a  passen- 
ger standing  on  the  footboard  and  injure  him. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1270,  1281,  1282;  Dec.  Dig.  { 
815.*] 

B,  Cabbiebs  (S  347*)— Injubt  to  Passbnobb 

— QCESTION    fob    JUBT— GONFI/ICTING    EVI- 
DENCE. 

Under  conflicting  evidence  in  a  street  car 
passenger's  action  for  injuries  from  being 
•truck  by  a  telegraph  pole  and  knocked  from 
the  footboard  of  the  car  on  which  be  was  rid- 
ini;,  it  was  a  question  for  the  jury  whether  he 
fell  off  or  jumped  from  the  footboard,  ajod  also 
■whether,  in  the  exercise  of  ordinary  care  for 
his  owD  safety,  be  must  have  known  that  the 


position  which  he  took  exposed  Um  to  danger 
from  proximity  of  the  pole. 

[Ed.  Note.— Ii^or  other  cases,  see  Carriers, 
Cent  Dig.  §{  1346,  1350-1386,  138&-1307,  1402; 
Dec.  Dig.  t  347.*] 

6.  Tbial  (§  337*)— Vbbdiot— Insteuctiohs. 

A  verdict  is  contrary  to  law  when  the  con- 
dition of  the  evidence  is  such  that  the  jury  may 
not  find  otherwise  tbao  in  accordance  with  the 
tlieory  of  the  instructions,  and  yet  have  ven- 
tured to  do  so. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  790;  Dec  Dig.  |  337.*] 

7.  Cabbiebs  ({  296*)— Ihjubies  to  Passbn* 

OEBs— Negugbncb. 

Where  a  telegraph  pole  is  in  inch  danger* 
ous  proximity  to  a  street  car  track  as  to  con> 
stitute  it  a  menace  to  the  safety  of  a  passen- 
ger whom  the  company,  owing  to  want  of  space 
inside,  permits  to  stand  on  the  footboard,  the 
moving  of  the  car  without  properly  warning 
bim  is  culpable  negligence. 

[Ed,  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  J|  1191-1107,  1199,  1213-1215, 
1219,  1220;  Dec.  Dig.  i  295.*] 

8.  Cabbiebs  ({  31C*)— iNJtrBT  to  Passenges 
-Burden  of  Pboof. 

In  a  passenger's  action  for  injuries  from 
being  struck  by  a  telegraph  pole  and  being 
knocked  from  the  footboard  of  a  crowded  street 
car  on  which  he  was  riding,  the  burden  was  on 
plaintiff  to  prove  that  his  injury  was  the  re- 
sult of  defendant's  failure  to  exercise  such  pre- 
cautions as  the  case  required,  including  fail- 
ure to  warn  him  of  the  dangerous  proximity  of 
telegraph  poles,  and  hence  defendant's  requpst- 
ed  instruction  placing  such  burden  on  himself 
was  properly  refused. 

[Ed.  Note.— For  other  eases,  see  Carriers, 
Cent  Dig.  H  1261,  1262,  12S3,  1285-1294; 
Dec.  Dig.  I  316.*] 

9.  Cabbiebs  ({  347*)— Injubt  to  Pabbengxb 
— contbibutobt   negligence. 

It  is  not  contributory  negligence  per  se 
for  a  street  car  passenger  to  ride  upon  a 
crowded  car  or  upon  the  platform  or  foot- 
board of  such  car; 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  a  1346,  1350-1386,  1388-1397, 1402; 
Dec  Dig.  i  347.*] 

10.  Damages  ({  131*)— Pbbsonal  Injvbixs— 

EXCESSIVE  Recovert. 

A  recovery  of  $5,000  for  Injuries  consist* 
ing  of  a  slight  concussion  and  of  contusions 
which  readily  yielded  to  treatment,  and  of  b 
traumatic  pleurisy  which  developed  immediate- 
ly following  the  accident,  was  excessive  in  so 
far  as  it  exceeded  $2,500,  where  it  appeared 
that  the  injured  party  was  already  or  would 
presently  be  restored  to  full  health. 

[Ed.  Note.— For  other  cases,  see  Damageau 
Cent,  Dig.  U  357-367,  370;  Dec  Dig.  |  131.^ 

Appeal  from  District  Court,  Silver  Bow 
County;  John  B.  McClernan,  Judge. 

Action  by  Luis  Previslch  against  the  Butte 
Electric  Railway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed on  condition  as  to  modification. 

George  F.  Shelton,  Peter  Breen,  Fred  J. 
Furman,  and  A.  J.  Verbeycn,  all  of  Butte^ 
for  appellant  William  Meyer  and  Harry 
Meyer,  botb  of  Butte,  for  respondent. 

BRANTLT,  C.  3.  Action  for  damages  for 
a  personal  Injury  alleged  to  have  been  suffer^ 
ed  by  plaintiff  while  a  passenger  upon  one  ot 
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the  oars  of  tbe  defendant  street  railway 
company,  through  the  negligence  of  its  agents 
and  servants.  The  corporation  owns  and 
operates  a  rallw^ay,  the  lines  of  which  trav- 
erse certain  streets  of  the  dty  of  Butte. 
One  of  these  lines  extends  to  the  village  of 
Meaden'lUe,  lying  to  the  northeast  Miners 
who  reside  In  Butte  and  are  employed  in  the 
mines  In  Meadervllle  and  Its  vicinity  com- 
monly avail  themselves  of  this  line  in  going 
to  and  returning  from  their  work.  For  the 
accommodation  of  such  as  work  at  night, 
three  cars  reach  and  leave  the  vldnity  of  the 
mines  at  about  3  o'clock  in  the  morning. 
These  are  known  as  "owl  cars."  Those  in 
use  at  the  time  of  the  accident  were  open  for 
one-half  of  their  length.  Along  the  sides  of 
the  open  portions  extended  footboards  for 
the  use  of  passengers  in  entering  and  leaving 
them.  The  defendant  Wharton  is  the  mana- 
ger of  the  railway.  On  the  morning  of  Au- 
gust 20,  1911,  the  plaintiff,  having  finished 
his  shift  in  the  Leonard  mine,  boarded  one 
Of  the  cars  (the  first  one  leaving)  for  Butte 
and  became  a  passenger  thereon.  The  com- 
plaint alleges,  In  substance,  that  the  defend- 
ants negligently  permitted  snch  a  number  of 
persons  to  become  passengers  on  this  car 
that  it  became  greatly  crowded ;  that  it  be- 
came so  overloaded  that  there  was  not 
sufficient  room  inside  to  accommodate  all 
those  seeking  passage  thereon ;  that  for  this 
reason  the  plalntitT  was  compelled  to  stand 
on  the  footboard,  and  did  so  with  the  knowl- 
edge and  consent  of  defendants;  that  the 
track  was  so  constructed  that  it  was  within 
a  distance  of  less  than  four  feet  from  a  line 
of  telegraph  or  telephone  poles  situated  on 
the  west  side  thereof;  that,  notwithstanding 
this  fact  and  the  fact  that  it  was  dangerous 
to  move  cars  along  the  track  while  passengers 
were  standing  on  the  footboards  the  defend- 
ants negligently  moved  the  car  upon  which 
the  plaintiff  was  a  passenger;  that  the  plain- 
tiff did  not  know  that  the  track  was  so  con- 
structed that  the  car  would  pass  near  tlie 
line  of  poles;  that,  while  plaintiff  was  rid- 
ing on  the  car,  defendants  allowed  It  to  be- 
come so  crowded  that  plaintiff,  being  forced 
to  maintain  his  place  thereon  by  holding  to 
the  handhold  thereon  on  the  side  next  to 
the  line  of  poles,  was  struck  by  one  of  said 
poles  and  hurled  to  the  ground;  and  that 
when  he  was  struck  he  was  In  such  a  posi- 
tion that  he  could  not  see  tliat  the  car  was 
so  near  the  ix>les,  whereas  the  defendants 
knew,  or  in  the  exercise  of  ordinary  care 
sliould  have  known,  that  the  plaintiff  was 
likely  to  be  injured  by  collision  with  one  of 
them.  The  injuries  suffered  by  the  plaintiff 
are  described  as  Injuries  to  bis  head,  right 
eye,  right  shoulder,  and  other  portions  of  his 
liody,  resulting  in  great  mental  and  physi- 
cal pain  and  suffering  and  permanent  disa- 
bility. The  answer,  after  putting  in  Issue  the 
charges  of  negligence,  alleges  affirmatively 
that    "the   Kbortest.  distance   between  said 


street  car  traoks  and  said  iMlea  ivaa  not  less 
than  four  feet  and  one  inch  at  any  of  the 
times  moitloned  In  the  complaint,  and  that 
the  plaintiff,  in  the  p«altlon  which  be  oc- 
cnpied  on  the  said  ear  In  question,  saw,  or 
could,  in  the  exercise  of  ordinary  care,  baT« 
seen,  each  and  every  one  of  the  poles  In 
said  complaint  mentioned,  and  the  distance 
of  its  position  from  the  said  street  car  track; 
said  distance  being,  as  aforesaid,  in  no  case 
less  than  four  f eei  and  '  one  inch."  There 
was  no  replication.  When  the  introdnction 
of  evidence  by  plaintiff  was  completed,  the 
court  sustained  a  motion  for  nonsuit  in  favor 
of  defendant  Wharton  and  directed  Judgment 
to  be  entered  in  his  favor.  A  like  motion 
on  behalf  of  the  corporation  was  denied. 
The  Jury  returned  a  verdict  in  favor  of  plain- 
tiff for  $5,000.  From  the  judgment  entered 
thereon,  and  from  an  order  denying  its  mo- 
tion for  a  new  trial,  the  corporation  has  ap- 
pealed. 

[1]  !•  When  the  plaintiff  offered  evldoice 
to  sustain  the  allegations  of  the  complaint, 
objection  was  made  to  its  Introduction  on  the 
ground  that  the  pleadings  did  not  present  a 
triable  Issue  because  the  new  matter  al- 
leged In  the  answer,  standing  Without  trav- 
erse by  reply,  constituted  a  complete  defense 
to  the  action.  The  overruling  of  this  objec^ 
tlon  Is  assigned  as  error,  and  the  contention 
Is  serious^  made  that  it  is  fatal  to  the  judg- 
ment because  the  plaintiff,  by  bis  admission 
thus  made,  established  the  existence  of  a 
state  of  facts  which  precluded  a  recovery. 
The  contention  is  without  merit.  The  al- 
legation in  question,  quoted  In  thestatanent, 
following  the  denial  of  the  charge  In  the  com- 
plaint that  the  track  was  constructed  within 
a  distance  of  less  than  four  feet  from  the 
line  of  poles,  and  that  the  plaintiff  did  not 
know  that  the  cars,  In  moving  along  the 
track,  would  come  in  such  close  proximity 
to  them,  though  affirmative  In  form.  Is  noth- 
ing more  than  a  second  traverse  of  these  al- 
legations. It  is'  what  may  be  termed  a  count- 
er averment,  the  equivalent  of  a  direct  denial. 
Proof  of  ■  drcimistances  tending  to  show 
knowledge  by  the  plaintiff  of  the  dangerous 
conditions,  and  hence  that  be  was  open  to 
the  Imputation  of  negligence  in  assuming  a 
position  on  the  footboard,  would  have  been 
admissible  under  the  denial;  hence  affirma- 
tive allegations  on  the  subject  were  neither 
necessary  nor  proper,  and  a  reply  to  them 
was  not  required.  Mauldin  v.  Ball,  5  Mont 
96.  1  Pac.  409;  National  Wall  Paper  Co.  y. 
McPherson,  19  Mont  3.55,  48  Pac.  550 ;  Rand 
V.  Butte  El.  Ry.  Co.,  40  Mont  398,  107  Pac. 
87. 

[2]  2.  It  is  argued  that  the  evidence  is  in- 
sufficient to  sustain  the  verdict:  (1)  In  that 
It  falls  to  show  that  there  was  not  room  In- 
side of  the  car  to  accommodate  the  plaintiff, 
and  hence  that  It  was  necessary  for  him  to 
stand  upon  the  footboard;  (2)  in  that  it 
does  not  tend  to  show  that  ttte  line  of  poles 
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wu  wlt&ln  less  than  fbnr  feet  from  tbe  line 
of  the  track;  and  (3)  In  that  It  does  not 
tend  to  diow  tlutt  the  plaintiff  did  not  know, 
or  could  not  by  the  exerdBe  of  ordinary 
care  have  ascertained,  this  fact  We  ahall 
sot  undertake  to  set  out  In  detail  and  ana- 
lyze the  statements  of  *he  different  witnesses 
with  a  view  to  reconcile  them.  As  is  usual 
in  such  cases,  these  statements  are  not  In 
harmony  upon  any  point  with  reference  to 
which  the  defendant  makes  Its  contention. 
The  testimony  shows  that  there  were  some 
250  men  coming  Off  shift  and  making  ready 
to  take  cars  into  Butte.  Of  the  three  cars 
about  due  to  leave,  only  one  had  arrived. 
Elacb  man  was  anxious  to  secure  passage  up- 
on it;  hence  there  was  a  rush  both  for  seats 
and  for  standing  room.  Plaintiff  was  among 
the  last  to  obtain  a  place,  and,  as  he  testi- 
fied, all  the  seats,  as  well  as  standing  room 
inside,  had  then  been  taken.  He  obtained 
a  place  upon  the  footboard.  The  rest  of  It 
was  quickly  filled  by  those  that  followed: 
These  crowded  him  so  that  he  was  compelled 
to  hold  onto  a  handhold  or  one  of  the  posts 
supporting  the  roof  In  order  to  retain  his 
place.  While  the  car  was  lighted,  he  could 
not  see  because  of  the  darkness  outside,  and 
the  crowding  of  the  men  who  were  standing 
on  the  footboard,  and  not  knowing  of  the 
proximity  of  the  line  of  poles,  and  not  being 
warned  of  this  fact,  he  did  not  anticipate 
danger  from  them.  lie  had  traveled  over  the 
line  before,  but  had  on  such  occasions  occupied 
a  seat  li\|Side  the  car  and  had  not  observed 
conditions.  There  was  evidence  that  all  of 
the  poles  were  ■  beyond  a  distance  of  four 
feet  from  the  track.  There  was  also  evidence 
that  at  least  one  of  them  (the  one  Which 
struck  plaintiff)  ^-as  within  a  distance  of  less 
than  four  feet  One  witness,  who  had  oc- 
cupied a  seat  near  where  plaintiff  was  stand- 
ing, testified.  In  effect,  that  the  plaintiff, 
having  dropped  his  bucket,  made  an  effort 
to  catch  it,  and  in  doing  so  Jumped  or  fell 
from  the  car.  This  witness  stated  further 
tliat  he  had  warned  the  men  on  the  foot- 
board to  look  out  for  the  poles.  Another  wit- 
nees  testified  that  when  the  plaintiff  wa^ 
found  bj;  those  who  went  back  to  ascertain 
If  he  was  hurt,  he  was  about  midway  be- 
tween two  of  the  poles,  which  were  some  75 
feet  apart  The  plaintiff  Is  a  foreigner,  and, 
having  little  knowledge  of  the  English  lan- 
gnagre,  cannot  understand  It  when  it  is 
spoken. 

[3]  It  may  be  admitted  that  the  case 
made  by  the  evidence  as  a  whole  is  not  very 
satisfactory  from  any  point  of  view.  Yet  it 
presented  a  case  for  the  Jury,  and,  their  find- 
ing thereon  having  been  approved  by  the  trial 
court  In  denying  the  motion  for  a  new  trial, 
we  must  accept  as  binding  upon  us,  even 
thoucfb  we  should  have  reached  a  different 
conclusion  upon  it  The  court  proceeded  up- 
on the  assumption  that  it  was  incumbent  up- 
on the  plaintiff,  In  order  to  recover,  to  show 


that  the  particular  pole  which  brushed  Iilm 
from  the  car  was  within  four  teet  of  the 
track,  and  in  the  instructions  so  cliarged  the 
Jury.  As  we  have  already  pointed  out  tber« 
was  evldeace  tending  to  establish  thl«  fact 

[41  While  this  feature  of  the  case  Is  not 
discussed  in  the  brief  of  counsel,  we  ventar» 
the  remark  that  evidence  showing  that  the 
pole  was  in  such  dose  proximity  to  the  track 
as  to  be  likely  to  come  in  collision  with  a 
passenger  standing  on  the  footboard  and  in- 
jure him  would  not  have  praeented  such  a 
variance  from  the  allegation  in  the  complaint 
as  to  preclude  a  recovery.  Boblnson  ▼. 
Helena  L.  &  By.  Co.,  38  Mont  222,  9»  Pac. 
837.  The  purport  of  the  allegation  is  that 
the  line  of  poles  was  within  dangerous 
proximity  to  the  track,  and  evidence  showing 
this  condition  would  have  been  sufflelent  to 
Justify  a  recovery,  even  though  it  were  not 
demonstrated  that  any  one  of  the  poles  was 
aotuaUy  within  the  distance  alleged. 

[C]  3.  The  third  contention  is  that  the  ver- 
dict is  contrary  to  the  law  as  declared  in 
instructions  8  and  9  submitted  to  the  Jury. 
Id  the  former'  the  court  advised  the  Jury 
that  "tn  order  tor  the  plaintiff  to  recover 
in  the  aedon,  it  is  necessary  that  he  shonld 
have  established,  by  a  preponderance  of  all 
the  evidence  in  the  case,  that  it  was  danger- 
ous to  run  cars  on  the  track  If  tb^  were 
crowed  and  passengers  were  standing  on  the 
footboard."  Hie  latter  instrtictlon  Is  in  part 
as  fbllows:  '"That  iia  drdet  iot  the  plain- 
tiff to  recover  In  this  action,  lie  must  have 
established,  by  a  preponderance  of  all  ttie  evi- 
dence in  the  case,  that  he  did  not  know, 
and  could  not 'in  the  exercise  of  drdlnary 
care,  have  known,  that  the  said  street  car 
tracks  were  so  constructed  that  the  car  upon 
which  the  plaintiff  wss  a  passenger  would 
come  in  such  close  proxlml^  to  said  tele- 
gn-pib  or  telephone  poles  as  set  forth  in  said 
complaint;  and,  unless  you  find  that  this  has 
been  established  by  a  preponderance  of  all 
the  evidence  in  the  case,  the  lilaintiff  cannot 
recover  in  this  action."  It  is  insisted  that 
under  each  of  these  instructions,  the  Jury 
were  bound  to  find  for  the  def'endant  because 
there  Is  no  evidence  in  the  case  furnishing  a 
basis  for  the  Inference  that  the  proximity  of 
the  line  of  poles  to  the  track  was  a  source 
of  danger  to  one  standing  upon  the  foot- 
board, nor  tending  to  show  that,  if  plaintiff 
did  not  actually  know  the .  conditions,  he 
conld  not,  by  the  exercise  of  ordinary  care, 
have  gained  knowledge  of  theih. 

The  railway  track  was  the  property  of  the 
defendant  It  was  using  it  fpr  the  carrying 
of  passengers.  If  the  proximity  of  It  to  the 
line  of  poles  was  a  fault  In  the  construction, 
it  was  the  fault  of  the  defendant  That  It 
was  a  source  of  danger  to  one  standing  on 
the  footboard  Is  shown  by  the  fact,  if  It 
was  the  fact,  that  the  plaintiff  was  brushed 
from  his  position  by  one  of  the  poles  as  the 
car  passed  it  and  was  thus  injure^.    It  was 
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a  question  for  tbe  Jury,  upon  the  evidence, 
whether  tbe  plaintiff  was  Injured  in  tbls  way 
or  whether  he  fell  or  Jumiied  off  In  an  effort 
to  recover  his  bucket  It  was  also  a  ques- 
tion for  the  Jury  whether,  under  the  circum- 
stances disclosed  by  the  evidence,  in  the  ex- 
ercise of  ordinary  care  for  his  own  safety, 
the  plaintiff  must  have  known  that,  in  as- 
suming a  position  on  tbe  footboard  with 
others,  he  was  exposing  himself  to  the  danger 
arising  from  tbe  proximity  of  the  poles. 
The  in!<tructlons  were  both  formulated  to 
meet  plaintiff's  theory  of  tbe  case,  and  since, 
as  has  already  been  pointed  out,  the  evidence 
was  sufficient  to  Justify  a  verdict  in  his 
favor,  It  cannot  properly  be  said  that  tbe 
verdict  is  contrary  to  the  law.  Mette  & 
Kanne  Distilling  Co.  T.  Lowrey,  39  Mont 
124,  101  Pac.  066. 

[I]  A  verdict  is  contrary  to  the  law  when 
tbe  condition  of  the  evidence  is  such  that  the 
Jury  may  not  find  otherwise  than  in  accord- 
ance with  the  theory  of  the  Instructions,  and 
yet  have  ventured  to  do  so.  Allen  v.  Bear 
Creek  Cbal  Co.,  43  Mont  26»,  115  Pac.  673. 

[7]  4.  Complaint  Is  made  that  tbe  court 
erred  in  submitting  to  the  jury  Instructions 
2,  3,  and  5.  It  is  said  that,  while  correct 
as  abstract  propositions  of  law,  they  have 
no  application  to  the  issues  Involved  In  this 
case.  Instructions  2  and  3  define  generally 
the  duties  of  carriers  of  passengers,  as  they 
are  laid  down  in  sections  6302,  6303,  and 
S347  of  the  Revised  Codes,  with  reference 
to  overcrowding  of  their  vehicles,  the  fur- 
nishing of  accommodations  for  passengers, 
etc.  Instruction  5  defines  the  rights  and 
duties  of  snch  carriers  when  its  cars  have 
been  permitted  to  become  overcrowded,  and 
declares  it  negligence  on  the  part  of  the  car- 
rier, if  it  elects  to  move  Its  cars  while  in 
that  condition,  to  omit  any  precaution  in  the 
management  of  them  which  the  circum- 
stances require,  looking  to  tbe  safety  of  tbe 
passengers.  In  our  opinion,  they  were  entire- 
ly pertinent  to  the  Issues  in  the  case  and 
were  properly  given.  If  the  line  of  poles 
was  in  such  dangerous  proximity  to  the 
track  as  to  constitute  them  a  menace  to  the 
safety  of  passengers  whom  the  agents  of  the 
defendant,  owing  to  the  want  of  space  In- 
side, permitted  to  stand  on  the  footboard, 
the  moving  of  the  cars  without  properly 
warning  such  passengers  was  culpable  negli- 
gence. 

[S]  6.  Error  is  assigned  upon  the  refusal 
of  ttie  court  to  give  requested  instructions 
12,  13,  15,  and  16.  Instruction  16  Is  as  fol- 
lows: "If  you  believe  from  a  consideration 
of  all  the  evidence  that  it  has  been  establish- 
ed by  a  preponderance  thereof  that  the  plain- 
tiff was  warned  of  the  danger  of  standing 
upon  tbe  side  board  of  the  said  car,  and 
thereafter  still  continued  to  occupy  the  posi- 
tion, and  by  reason  of  so  occupying  said 
position  was  hit  by  the  pole  and  knocked 
from  the  said  car,  and  suffered  the  Injury 
complained  of  In  consequence  thereof,  then 


yon  are  instructed  that  tbe  plaintiff  volun* 
tartly  assumed  the  i>osltlou  of  danger  and 
had  notice  of  tbe  said  danger,  or,  by  the  ex- 
ercise of  reasonable  care,  could 'have  known 
thereof,  and  assumed  the  risk  incident  to 
his  said  position,  and  cannot  recover  in  this 
action." 

To  Justify  a  recovery,  it  was  incimibent 
uiH>n  the  plaintiff  to  show,  by  a  preponder- 
ance of  the  evidence,  that  his  injury,  was 
the  result  of  the  failure,  on  the  part  of  tbe 
defendant,  to  observe  such  precautions  as 
tlie  exigencies  of  the  case  required.  The 
substance  of  the  charge  in  the  complaint  Is 
that  defendant  moved  its  cars  negligently 
along  the  line  of  poles  in  dangerous  proxim- 
ity to  the  track,  knowing  that  the  plaintiff 
and  others  were  standing  crowded  together 
on  the  footboard.  Among  tbe  precautions 
which  the  circumstances  required  it  to  ob- 
serve was  to  warn  them  of  the  possible 
danger.  Whether  It  or  any  one  else  gave 
warning  (and  knowledge  from  any  source 
in  plaintiff  would  have  been  effective  to  re- 
lieve the  defendant  from  the  imputation  of 
negligence  in  this  behalf)  was  a  question  of 
fact  to  be  resolved  by  the  Jury.  The  burden 
rested  upon  the  plaintiff,  not  upon  the  de- 
fendant So  that  an  equiiMlse  in  the  evi- 
dence would  have  required  a  resolution  of  It 
In  favor  of  defendant  The  evidence  offered 
by  the  defendant  on  this  point  was  defensive 
merely  and  not  in  avoidance.  The  instruc- 
tion cast  upon  it  the  burden  of  proof  and 
was  therefore  not  a  correct  statement  of 
the  rule  of  law  applicable.  Thou^  it  was 
offered  by  the  defendant,  and  though  de- 
fendant could  not  have  complained  if  it  bad 
been  given,  the  court  cannot  be  put  in  error 
for  having  refused  it.  Instructions  12  and 
15  are  open  to  the  same  objection.  Tbe  lat- 
ter  would  have  been  an  express  direction  to 
the  Jury  that,  if  it  appeared  from  the  evi- 
dence, by  a  preponderance  thereof,  that  the 
plaintiff  dropped  his  bucket  and,  in  order  to 
recover  it.  Jumped  from  the  car  and  was  in" 
Jured,  he  could  not  recover,  whereas  an 
equipoise  In  the  evidence  on  this  point 
would  have  been  sufficient  to  acquit  the  de- 
fendant 

[9]  Instruction  No.  13  is  as  follows:  "Yoa 
are  further  Instructed  that  if  tlie  plaintiff 
voluntarily  got  upon  tbe  side  board  of  said 
car  after  he  knew  that  the  said  car  was 
crowded,  and  that  there  was  no  opportunity 
for  him  to  get  inside  of  the  car  and  in  a 
position  of  safety,  he  thereby  assumed  the 
risk  of  the  danger  of  being  bit  by  tbe  pole, 
even  though  the  same  was  not  brought  to 
bis  knowledge  or  attention,  and  he  cannot 
recover  in  this  action."  This  Instruction 
would  have  required  the  Jury  to  return  a 
verdict  for  the  defendant,  for  the  plaintiff 
testified  that  he  took  bis  position  on  tbe  foot- 
board because  the  car  was  crowded  and 
there  was  no  room  inside.  It  Is  not  contrilm- 
tory  negligence  per  se  for  a  person  to  ride 
upon  a  crowded  car  or  upon  the  platform  of 


Digitized  by  V^OOQ IC 


Ifont) 


PREVISICH  T.  BDTTE  EliECTBIO  BY.  CO. 


29 


snch  a  car ;  nor  Is  It  per  se  negligence  for 
such  person  to  stand  on  the  footboard  of  a 
street  car  which  Is  crowded. 

In  Ix>bner  t.  Metropolitan  St.  Ry.  Co.,  79 
Kan.  811,  101  Pac.  46S,  21  I*  R.  A.  (N.  S.) 
972,  It  was  said:  "The  practice  of  Inviting 
and  permitting  passengers  to  ride  on  the 
platform  of  street  cars  is  so  common  that  it 
cannot  be  held,  as  a  matter  of  law,  that  a 
passenger  in  doing  so  is  gnllty  of  contribu- 
tory negligence.  One  who  rides  on  a  crowd- 
ed car  assumes  the  Inconvenlfflice  resulting 
from  its  crowded  condition;  bnt  the  com- 
pany is  not,  for  that  reason,  relieved  from 
responsibility  of  using  due  care  for  the  safe- 
ty of  the  passengers  invited  upon  the  car." 

In  San  Antonio  T.  Co.  v.  Bryant,  30  Tex. 
Civ.  App.  437,  70  8.  W.  1015,  the  court  said: 
"^t  is  not  negligence  per  se  for  a  passenger 
to  stand  upon  the  platform,  steps,  or  running 
board  of  an  electric  street  car  which  is 
crowded;  and  the  weight  of  authority  also 
supports  the  rule  that  it  Is  not  contributory 
negligence,  as  a  matter  of  law,  for  a  pas- 
senger to  stand  upon  the  platform  of  a  car 
or  the  running  board,  whether  there  be  va- 
cant seats  or  not  in  the  inside  of  the  car. 
And  whether  the  passenger  be  standing  npon 
the  platform,  running  board,  or  steps,  the 
qnestion  of  negligence  and  contributory  neg- 
ligence is  held  to  be,  in  the  majority  of  cases, 
a  qnestion  for  the  Jury  to  determine." 

Again,  in  McOaw  v.  Union  T.  Co.,  205  Pa. 
276,  54  Atl.  895,  it  was  said:  "If  a  passenger 
is  permitted  to  enter  a  car  having  no  vacant 
place  except  on  the  platforms,  and  the  con- 
ductor accepts  his  fare,  he  is  Justified  in 
standing  on  the  platform.  If  he  exercises 
proper  care  in  doing  so;  and,  by  receiving 
Iiim,  the  carrier  uudertalces  and  gives  him 
assurances  that  It  will  take  care  of  him  and 
guard  him  against  accident,  as  far  as  the  dr- 
cumstances  permit"  The  rule  thus  stated  is 
recognized  and  applied  by  the  courts  quite 
generally,  as  appears  from  the  following  cita- 
tions: Geltz  V.  Railway  Co.,  72  Wis.  307,  39 
N.  W.  866;  Powers  v.  Oty  of  Boston,  154 
Mass.  61,  27  N.  R  996;  L^r  v.  Railroad  Co., 
118  N.  T.  566,  23  N.  E.  889;  Elliott  v.  Railway 
Co.,  18  B.  I.  707,  28  Atl.  338.  31  Atl.  694. 
23  L.  R.  A.  208;  atlzens'  St  Ry.  Co.  v. 
Hoflbauer,  23  Ind.  App.  614,  56  N.  E.  54; 
Seymour  v.  Citizens'  Ry.  Co.,  114  Mo.  266, 
21  S.  W.  739;  Railway  CO.  v.  WUliams,  140 
111.  275,  29  N.  R  672 ;  Doolittle  v.  Railway 
Oo.,  62  S.  C.  130,  40  S.  E.  1.33;  Dunham  v. 
Public  Service  Corp.,  76  N.  J.  Law,  452,  69 
Atl.  1012 :  Anderson  v.  City  By.  Co.,  42  Or. 
606,  71  Pac.  65.9;  Joyce,  Electric  Law,  S  543. 

Of  course,  as  was  said  in  Lobner  v.  Street 
Ry.  Co.,  supra,  a  passenger  may  assume  such 
an  obviously  dangerous  position  that  he  will 
be  held,  as  a  matter  of  law,  to  have  as- 
sumed the  hazard  of  so  doing;  but  the 
question  is  generally  one  for  the  jury,  and 
not  one  of  law  for  the  court.  Since  the 
instruction  would  have  told  the  Jury  that 


the  plaintiff  assuiued  the  hazard  of  the  po- 
sition which  he  had  taken  upon  the  foot- 
board, without  reference  to  his  knowledge  of 
the  conditions,  it  was  erroneous  and  prop- 
erly refused. 

(10]  6.  The  last  contention  is  tiiat  the  ver- 
dict is  excessive,  and  with  this  contention 
we  agree.  The  plaintiff  was,  at  the  time  of 
the  injury,  a  strong,  healthy  man  of  the  age 
of  21  years.  The  injury  occurre<l  oo  Au- 
gust 20,  1911.  He  did  not  call  a  physician 
until  the  following  day.  At  that  time  be 
had  a  contusion  on  the  right  side  of  the 
head  end  was  suffering  somewhat  from 
concussion,  as  was  indicated  by  an  incoher- 
ence in  his  speech.  He  complained  of  pains 
in  the  lumbar  region,  but  no  lesions  were 
visible  there.  He  also  complained  of  pains 
in  his  right  side,  and  there  were  evidences 
of  contusions  on  that  part  of  his  body.  No 
bones  were  broken.  Judging  from  the  tes- 
timony of  the  attending  physician,  the  con- 
tusions themselves  were  not  serious  and 
readily  yielded  to  treatment  All  objective- 
symptoms  had  disappeared  by  the  end  of 
six  weeks.  The  most  serious  result  was  a 
traumatic  pleurisy  which  developed  in  the 
right  side  immediately  following  the  acci- 
dent This  kept  the  plaintiff  confined  to  his- 
bed  for  some  three  or  four  weeks,  during 
which  the  visits  of  the  physician  continued. 
Thereafter  the  plaintiff  visited  his  physician 
at  his  office  frotn  time  to  time,  until  some 
time  in  December,  when  the  visits  ceased 
altogether.  The  pleurisy  yielded  slowly  to 
treatment,  and,  while  the  physician  express- 
ed the  opinion  that  the  after  effect  of  it 
had  not  entirely  disappeared,  he  was  un- 
willing to  express  a  definite  opinion  that 
there  was  or  would  be  a  chronic  diseased 
condition  or  any  permanent  disability  what- 
ever. A  physician  who  was  called  by  the 
defendant,  but  who  had  made  no  examina- 
tion of  the  plaintiff  except  a  superficial  one 
in  the  courtroom,  testified  that,  when  a 
chronic  condition  obtains  after  such  an  in- 
jury as  that  sustained  by  the  plaintiff,  it  is 
usually  tubercular  in  character.  He  stated 
tttat  he  did  not  observe  anything  in  plain- 
tiff's appearance  to  indicate  any  tubercular 
symptoms,  but  that,  on  the  contrary,  he  ap- 
peared to  be  free  from  disease.  The  plain- 
tiff testified,  in  effect,  that  he  still  suffered 
from  the  hurt  and  the  resulting  illuess,  and 
that  he  had  not  been  able  to  do  any  work 
since  he  received  it.  When  he  sent  for  the 
attending  physician  to  administer  to  him, 
he  sent  also  for  an  attorney,  and  notwith- 
standing the  statement  of  the  physician  that 
he  was  not  then  fully  conscious,  owing  to 
the  concussion  from  which  lie  was  then  suf- 
fering, according  to  bis  own  story  he  then 
related  to  the  attorney  the  facts  touching 
the  accident  so  as  to  enable  the  latter  to 
draw  the  complaint  in  this  case.  It  was 
verified  by  plaintiff  five  days  later,  and, 
though  he  has  only  a  slight  knowledge  of 
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the  EagUsh  language,  be  tesUfled,  throngh 
tbe  Interpreter,  that  he  had  examined  the 
complaint  without  substantial  assistance 
from  any  one  and  thereupon  Terified  it  with 
a  full  understanding  of  the  allegations  con- 
tained in  it  The  fact  that  it  contains  alle- 
gations of  permanent  injury  made  at  a  time 
when  neither  he  nor  his  physician,  as  the 
latter  himself  admitted,  could  possibly  have 
foreseen  what  the  probable  result  would  be 
arouses  a  susplcioQ  that  bis  statement  of  his 
condition  at  the  time  of  the  trial  was,  to 
say  the  least,  very  much  exaggerated.  On 
the  whole,  the  evidence  tends  to  support  tbe 
conclusion  that  the  plaintiff.  If  such  is  not 
already  the  case,  will  presently  be  restored 
to  full  health.  Under  the  circumstances,  we 
think  one-half  of  the  amount  of  the  award 
of  the  Jury  sufficient  to  compensate  him  for 
the  injury  which  lie  appears  to  have  sus- 
tained. 

The  cause  is  accordingly  remanded  to  tbe 
district  court,  with  directions  to  grant  tbe 
defendant  a  new  trial,  imless,  within  30 
days  after  tbe  remittitur  is  ^leil,  the  plain- 
tiff shall  file  with  tbe  clerk  bis  written  con- 
sent that  tbe  Judgment  may  be  reduced  to 
$2,500.  If  such  consent  Is  given;  the  judg- 
ment shall  be  modified  accordingly  as  of  tbe 
date  of  its  original  entry,  and,  together  with 
tbe  order  denying  a  new  trial,  will  stand  af- 
firmed. That  part  of  tbe  Judgment  award- 
ing costs  in  the  district  court  is.  not  to  be 
disturbed.  Tbe  plaintiff  shall  recover  the 
costs  on  appeal. 

HOLLOW  AX  and  SANNER,  JJ.,  concur. 


HBRSBY  V.  NE3LS0N  et  al..  County  Oom'rs. 
(Supreme  Court  of  Montana.    March  10, 1013.) 

1.  Counties  (§  1*)— Nature  and  Status  as 
Corporation  —  "Municipal"  —  "Munici- 
pal OOBPORATION." 

The  word  "luunioipal"  means  pertaining 
to  a  city  or  to  a  community  within  a  state  pos- 
sessing the  rights  of  self-government.  A  "mu- 
nicipal corporatioii"  is  a  public  corporation 
created  by  governmeat  for  political  purposes, 
having  subordinate  and  local  powers  of  legis- 
lation, an  incorporation  by  the  authority  of  the 
government  of  the  inhabitants  of  a  particular 
place  or  district,  authorizing  thorn  in  their  cor- 
porate capacity  to  exercise  subordinate,  speci- 
fied powers  01  legislation  and  regulation  over 
their  affairs;  such  power  of  local  government 
being  the  distinctive  purpose  and  the  distin- 
guishing feature  of  a  municipal  corporation 
proper.  In  view  of  Const,  art.  13,  §  4,  provld- 
mg  that  the  state  shall  not  assume  the  debt  of 
a  county  or  municipal  corporation,  and  article 
16,  i  6,  providing  for  elections  of  county  and 
municipal  officers,  the  term  "municipal  corpo- 
ration" does  not  include  counties. 

[Ed.  Note. — For  other  oases,  see  Counties, 
Cent  Dig.  {  1;   Dec  Dig.  §  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4618-4627;   vol  8,  p.  7726.] 

2.  Municipal  Cobpobations  (g  64*)— Leoib- 
LATiVB  Contbol— Local  Self-Uovernment. 

Municipal  corporations  because  of  their  en- 
joyment of  a  large  measure  of  organic  inde- 


?endence  are  relieved  to  a  considerable  extent 
rom  officious,  meddlesome  legislation  respect- 
ing their  private  or  proprietary  functions;  the 
theory  of  local  self-government  for  municipal 
corporations  being  established  in  this  state. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Coxporations,  Cent  Dig.  $i  156, 157;  Dec  Dig. 
1. 64.*] 

3.  Counties  (|  10*)— Natobk  and  Status  as 
Corporation. 

A  county  is  one  of  the  civil  di^rions  of 
the  State,  created  by  the  governing  power  of 
such  state  of  its  own  will,  for  political  and  ju- 
dicial purposes,  without  the  consent  of  the  In- 
habitants ;  the  powers  and  functions  of  county  ' 
organization  having  a  direct  and  exclusive  ref- 
erence to  the  general  policy  of  the  state,  and 
are  in  fact  but  a  brancn  of  the  general  admin- 
istration of  that  policy,  they  are  purely  politi- 
cal in  character,  and  are  subordinate  divisions 
or  agencies  of  the  state  for  governmental  pur- 
poses, and  Laws  1911,  c.  112,  providing  for  the 
creation  of  new  counties  upon  petition,  etc.> 
do«s  not  affect  their  status  as  such. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  g§  7-9!   Dec.  Dig.  $  10.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1053-1660;   vol  8,  p.  7G21.] 

4.  COUNIlSe    (f   21%*)— "COUHTT   POWRBB"— 

Statutory  Provisions. 

County  powers  are  only  such  as  are  ex- 

{)ressly  provided  by  law  or  which  are  necessari- ' 
y  imijlied  from  those  expressed. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  I  21%.»] 

5.  Counties  (i  24*)— Legislative  Control. 

The  legislative  centred  over  counties  is 
supreme,  exoept  in  so  far  as  it  is  restricted  by 
the  Constitutioq  in  express  terms  or  by  neces- 
sary implication'. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  §  24;  Dec.  IHg.  {  24.*] 

6.  Counties  (§  113*)— Countt  Commission- 
ers —  Powers  —  Lettino  Contract  fob 
County  Pbintino. 

The  board  of  county  commissioners  is  a 
body  of  limited  powers,  and  must  in  letting  a 
contract  for  county  printing,  as  in  every  action, 
find  its  authority  written  in  the  statute  or  nec- 
essarily implied  therefrom. 

{Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  §§  174-180;   Dec  Dig.  $  113.*] 

7.  Counties  (|  21^*)— Powers— Statutes. 

Under  the  maxim,  "Expressio  unius  exclu- 
sio  alterius,"  counties  do  not  have  any  powers 
other  than  those  indicated  in  Kev.  Codes,  | 
2870,  which  provides  that  every  county  is  a 
body  politic  having  the  powers  specified  in  the 
code  or  in  special  statutes,  and  such  powers  as 
are  necessarily  implied  from  those  expressed. 

[Ed.  Note.— For  other  cases,  see  CountXes, 
Dec.  Dig.  §  21%.*] 

8.  Constitutional  Law  (§|  87,  276*)— Coun- 
ties (§  112*)— PowEBs— Constitutionalitt 
OF  Statute. 

Rev.  Codes  }  2897,  relating  to  the  letting  of 
printing  contracts,  which  provides  that  all  news- 
papers receiving  any  contract  fo,r  printing,  and 
not  able  to  execute  it,  shall  sublet  it,  or  a  por- 
tion of  it,  to  some  competent  printing  estab- 
lishment within  the  state,  does  not  conflict  with 
either  Const  U.  S.  Amends.  5,  14,  or  with 
Mont  Const,  art  3,  ^  3,  declaring  the  inalien- 
able rights  of  acquiring  property  and  seeking- 
safety  end  happiness. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Ijow.  Cent.  Dig.  §|  150-171,  845.  846; 
Doc.  Dig.  §}  87,  276;*    Counties,  Dec.  Dig.  § 


•For  other  cases  see  lame  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key-No,  Series  ft  Rep'r  Indexas 
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9.  CowsTiTtrnONAi,  I^Aw  (f  48*)— DstEBiawA- 
TioN  or  Constitutional  QuisnoNa. 

Tlie  Supreme  Court  will  not  determine  the 
constitutionality  of  a.  itatute,  when  the  attack 
on  its  validity  is  based  on  an  assumption  of 
fact  which  is  not  shown  by  tile  record  to  haye 
any  real  existence. 

[Xid.  Note. — Vox  other  caseB.  see  Constitu- 
tional Law,  Cent.  Di«.  {§  43-15;  Sea  Dig.  i 
46.»J 

10.  Statutes  (|  94*)— "Local  Law"— "Spe- 
cial Law" — Constitutional  Rkstrictions. 

Rev.  Codes,  {  2807,  which  provides  that  a 
newspaper  unable  to  complete  any  oontriict  for 
printing  shall  sublet  it  to  some  competent 
printing  establishment  within  the  state,  does 
not  conflict  with  Const,  art.  5,  I  26,  forbidding 
the  passage  of  local  or  special  laws  regulating 
county  aifairs,  and,  since  it  is  state  wide  in  its 
operation,  is  not  a  "locnl  law,"  which  is  an  act 
applicable  only  to  a  particular  part  of  the  leg- 
islative jurisdiction,  and,  as  it  applies  to  all 
county  printing  contracts,  is  not  a  "special 
law,"  which  is  one  operating  only  on  particular 
persons  and  private  concerns. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  f$  103,  104;  Dec.  Dig..$  »4.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  5,  pp.  420S-4213;  yoL  7,  pp.  6o77-«584; 
voL  8,  p.  7S02.] 

11.  CoMMEncE  (I  54*)  —  Kequlatios  — OoN- 
TBACTS  Outside  State. 

Rev.  Codes,  |  2897,  which  provides  that 
any  newspaper  nnable  to  complete  any  contract 
for  county  printing  shall  sublet  it  to  some  com- 
petent printing  establishment  within  the  state, 
is  not  a  regulation  of  interstate  commerce. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  H  71,  100.  lOti,  108,  lU,  134;  Dec. 
Dig.  8  54.*] 

Appeal  from  District  Court,  HIU  County ; 
J.  E.  EHchson,  Jndge. 

Action  by  P.  H.  Hersey  against  Ever  Nel- 
son and  others,  connty  commissioners,  and 
J.  A.  Rose,  county  treasurer  of  HIU  county, 
Mont.  Judgment  for  plalntUf,  and  defend- 
ants appeal.    Affirmed. 

H.  S.  Kline  and  Victor  R.  Griggs,  both  of 
Havre,  Gunn,  Rnsch  &  Hall,  and  AV.  W.  Pat- 
terson, all  of  Helena,  for  appellants.  C.  A. 
Spauldlng,  of  Helena,  for  respondent. 

HOLLO  WAY,  J.  On  March  8.  1912,  the 
board  of  county  commissioners  of  Hill  coun- 
ty, Mont.,  let  a  contract  to  B.  B.  Weldy,  pro- 
prietor and  publisher  of  the  Chester  Signal, 
a  newspaper  which  had  been  published  In 
Hill  county  for  more  than  six  months  prior 
thereto,  to  do  the  county  printing.  Including 
the  furnishing  of  blanks,  blank  books,  etc. 
Thereafter  Weldy  sublet  to  tjie  Shaw-Borden 
Company,  of  Spokane,  Wash.,  the  contract  to 
furnish  all  blank  record  books,  warrant 
books,  certificate  books,  registers,  and  bound 
books  of  every  description  to  be  used  by  the 
county.  This  action  was  commenced  by  a 
resident  taxpayer  to  secure  an  Injunction  re- 
straining the  board  of  county  commissioners 
from  allowin);  the  account  of  Weldy  for  sup- 
Idles  furnished  through  the  Shaw-Borden 
Company,  or  from  directing  a  county  war- 
rant to  be  issued  to  pay  for  such  supplies, 
and  to  restrain  the  county  treasurer  from 


9kylng*°  ftarr  meb  nppUeci.  tV^ton  tiie  com- 
plaint ft'  temporary  injunction  was  isSned. 
The  defendants  demurred  to  the  complaint 
and  moved'  to  dissolve  the  injunction.  The 
demurrer  was  -  overruled,  and  the  motion  to 
dismiss  denied.  Defendants  tbet«upon  stood 
upon  their  demurrer,  suffered  Judgment  to  be 
entered  against  them,  and  have  appealed. 

It  Is  insisted  that  section  2S97  of  the  Re- 
vised- Codes  is  unconstltutlonHl,  and  this 
presents  the  only  question  for  our  determi- 
nation. After  providing  for  letting  public 
printing  contracts,  that  section  of  the  Codes 
proceeds:  "All  newspapers  which  may  re- 
ceive any  contract  for  printing  under  this 
act  w'hlch  may  not  he  able  to  execute  any 
part  of  such  contract  shall  be  required  to 
sublet  such  contract  or  portion  of  contract 
to  some  newspaper  or  printing  establishment 
w*ithln  the  state,  which  may  be  competent  to 
execute  such  work.    •    •    •" 

[1]  1.  In  their  brief  counscA  for  appellants 
attack  the  statute,  and  say:  "It  is  bur  con- 
tention that  a  connty  is  a  municipal  corm- 
ratlon,  having  goyemmental  and  jn'oprietary 
functions;  that  as  to  the  former  the  state's 
control  is  supreme,  but  as  to  the  latter  the 
state's  control  is  no  more  extensive  than  It 
Is  over  private  corporations;  that  county 
printing  is  a  matter  solely  of  local  concern, 
and  comes  within  the  proprietary  functions 
of  a  county,  and  that  the  above  provision  of 
section  2807  is  an  unconstitutional  restric- 
tion upon  the  power  of  a  connty  to  contract 
as  to  its  local  affairs."'  If  the  statement,  "a 
county  is  a  municipal  corporation,  having 
governmental  and  proprietary  functions,"  Is 
true,  the  conclusion  announced  above  might 
follow.  But  we  are  not  able  to  agree  with 
counsel  that  the  premise  states  correctly  any 
rule  of  law.'  The  word  "mnnlcti>al"  means 
"pertaining  to-  a  dty  or  a  community  within 
a  state,  possessing  rights  of  self-govern- 
ment." Anderson's  Law  Dictionary.  It  is 
derived  form  the  Latin  "munlclpalla,"  which 
in  Its  origin  referred  to  a  town  possessing 
the  rights  of  Roman  citizenship  and  gov- 
erned by  its  own  laws;  in  other  words,  to 
a  free  town.  Webster's  International  Dic- 
tionary. A  municipal  corporation  is  "a  pub- 
lic corporation  created  by  government  for 
political  purposes  and  having  subordinate 
and  local  powers  of  legislation."  Bouvler's 
I^w  Dlctlbuary.  Every  authority  on  mu- 
nicipal l(kw  makes  clear  the  distinction  be- 
tween a  muuldpallty  and  a  county,  as  the 
word  "county"  is  used  In  the  Constitution 
and  s'lttutes  of  this  state.  In  1  Dillon  on 
Municipal  Corporations  (5th  Ed.)  |  32,  the 
author  says:  "We  may  therefore  define  a 
municipal  corporation  in  its  historical  and 
strict  sense  to  be  the  incorporation  by  the 
authority  of  the  government  of  the  inhab- 
itants of  a  particular  place  or  district,  and 
authorizing  them  In  their  corporate  capacity 
to  exercise  subordinate,  specified  powers  of 
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legislation  and  regulation  with  respect  to 
their  local  and  internal  concerns.  This  pow- 
er at  local  goTemment  is  the  distinctive  pur- 
pose and  the  distinguishing  feature  of  a 
municipal  corporation  proper."  And  again, 
in  section  34:  "All  corporations  intended  as 
agencies  in  the  administration  of  civil  gov- 
emment  are  public,  as  distinguished  from 
private  corporations.  Thus  an  incorporated 
school  district,  or  county,  as  well  as  a  city, 
Is  a  public  corporation;  but  the  school  dis- 
trict or  county,  properly  speaking,  is  not, 
while  the  city  Is,  a  municipal  corporation." 
That  the  framers  of  our  Constitution  did  not 
intend  municipal  corporations  to  include 
counties  is  clear,  for  the  two  terms  are  used 
to  distinguish  different  organizations  (section 
«,  art  16;  section  4,  art  13 ;  People  v.  Mc- 
Fadden,  81  Cat.  489,  22  Pac.  851,  15  Am.  St 
Rep.  66).  A  county  is  a  body  corporate  (sec- 
tion 2870,  Rev.  Codes),  so,  likewise,  is  a 
school  district  (section  848);  but  neither  pos- 
sesses the  powers  of  local  legislation  and  con- 
trol which  are  the  distinguishing  characteris- 
tics of  a  municipal  corporation  (State  v.  Lef- 
flngwell,  64  Mo.  458;  State  v.  Barker,  116 
Iowa,  96,  89  N.  W.  204,  57  U  R.  A.  244,  93 
Am.  St  Rep.  222;  Memphis  T.  Co.  v.  Board 
of  St  Francis  Levee  Dlst,  69  Ark.  284,  62 
S.  W.  902). 

[2]  Because  of  its  autonomous  character — 
its  enjoyment  of  a  large  measure  of  organic 
independence — ^the  municipal  corporation  is 
relieved  to  a  considerable  extent  from  of- 
ficious, meddlesome  legislation  which  seeks 
to  interfere  with  its  private  or  proprietary 
functions.  The  theory  of  local  self-govern- 
ment for  municipal  corporations  is  firmly 
established  in  this  state.  Helena  Con.  Water 
Co.  V.  Steele,  20  Mont  1,  49  Pac.  382,  37  L. 
R.  A.  412;  State  ex  rel.  Gerry  v.  Edwards,  42 
Mont  135,  HI  Pac.  734,  32  L.  R.  A.  (N.  S.) 
1078,  Ann.  Cas.  1912A,  1063.  But  because 
of  the  difference  in  the  character  of  a  coun- 
ty and  a  municipality,  the  authorities  which 
restrain  the  Legislature  from  Intermeddling 
with  the  private  affairs  of  the  municipal  cor- 
poration are  not  in  point  when  the  question 
for  determination  Is  the  right  of  the  Legis- 
lature to  control  county  affairs. 

[3,4]  "It  is  well-established  law  that  a 
county  is  an  involuntary  corporation  for  gov- 
ernmental purposes,  and  is  In  no  sense  a 
business  corporation;  that  the  powers  and 
obligations  of  the  county  are  such  only  as 
the  law  prescribes  or  as  arise  by  necessary 
implication  therefrom.  Eikenberry  v.  Town- 
ship [22  Kan.  556,  31  Am.  Rep.  198] ;  Marion 
County  V.  Riggs  [24  Kan.  255];  11  Cyc.  407; 
7  Am.  &  Eng.  Enc.  Law,  947.  Cities,  how- 
ever, in  this  state  are  municipal  corpora- 
tions, and  neither  their  powers  nor  obliga- 
tions are  so  restricted,  and  decisions  as  to 
their  liability  for  negligence  have  no  appli- 
cation here."  Silver  v.  Board  of  Com'rs,  76 
Kan.  228,  91  Pac.  55. 

In  1  Dillon  on  Munidpal  (Torporations,  1 1 


35,  the  author  says;  "With  scarcely  an  ex- 
ception, all  the  powers  and  functions  of  the 
county  organization  have  a  direct  and  ex- 
clusive reference  to  the  general  policy  of  the 
state,  and  are,  in  fact,  but  a  branch  of  the 
general  administration  of  that  policy."  In 
section  37  of  the  same  work  the  distinction 
between  municipal  corporations  on  the  one 
hand  and  political  or  civil  divisions  of  the 
state  created  for  administrative  purposes, 
such  as  counties  and  school  districts,  on  the 
other,  is  made  clear.  See,  also,  Shipley  t. 
Hacheny,  34  Or.  303,  56  Pac.  971. 

"A  county  is  one  of  the  civil  divisions  of 
the  state  for  political  and  Judicial  purposes, 
created  by  the  sovereign  power  of  the  state 
of  Its  own  will,  without  the  consent  of  the 
people  who  inhabit  It  7  Am.  &  Eag.  Ency. 
Law  (2d  Ed.)  900.  It  is  quasi  corporate  in 
character,  but  has  only  such  powers  as  are 
expressly  provided  by  law  or  are  necessarily 
implied  by  ,those  expressed."  Independent 
Pub.  Co.  T.  Lewis  &  Clark  County,  30  Mont 
83.  75  Pac.  860. 

In  Board  of  Commissioners  v.  Watson,  7 
Okl.  174,  64  Pac.  441,  it  is  said:  "A  county 
is  but  a  subordinate,  political  subdivision  of 
sovereignty  created  for  governmental  purpos- 
es and  for  greater  convenience  in  carrying 
on  the  public  affairs." 

"A  county  is  a  governmental  agency  or 
political  subdivision  of  the  state,  organized 
for  purposes  of  exercising  some  functions 
of  the  state  government,  whereas  a  mu- 
nicipal corporation  is  an  Incorporation  of 
the  inhabitants  of  a  specified  region  for  pur- 
poses of  local  government"  San  Mateo 
County  V.  Coburn,  130  C!al.  631,  63  Pac.  78. 

In  speaking  of  a  county,  the  Supreme  Court 
of  Oregon,  In  Yamhill  County  v.  Foster,  63 
Or.  124,  99  Pac.  286,  said:  "It  is  merely  a 
political  agent  of  the  state  created  by  law 
for  governmental  purposes,  and  is  charged 
with  the  performance  of  certain  duties  for 
and  on  behalf  of  the  state." 

"Counties  are  not  in  any  respect  business 
corporations  for  private  purposes;  nor  are 
they  organized  exclusively  for  the  common 
benefit  of  citizens  and  property  holders  with- 
in their  respective  limits.  They  are  of  a 
purely  political  character,  constituting  the 
machinery  and  essential  agency  by  which 
free  governments  are  upheld,  and  through 
which  for  the  most  part  their  powers  are  ex- 
ercised. Their  functions  are  wholly  of  a 
public  nature.  Counties  are  subordinate 
agencies  for  the  orderly  government  of  the 
state  within  the  scope  of  their  authority; 
hence  they  are  subject  to  the  control  and 
direction  of  the  Legislature  in  which  chiefly 
the  sovereignty  of  the  state  is  represented 
and  exercised."  11  Cyc.  341.  In  State  T. 
Board  of  Commissioners,  170  Ind.  595,  85  N. 
E.  513;  Id.,  82  N.  E.  482,  it  Is  said:  "A  coun- 
ty is  an  Involuntary  corporation,  organized 
as  a  political  subdivision  of  the  state  by  the 
Legislature,  the  sovereign'  power,  solely  for 
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goTemmental  parposes.  Socli  sobdlTlfliiHM 
are  inGtmzDentallties  of  gorernment,  and  ex- 
ercise tbe  powers  (telegated  by  the  atate,  and 
act  for  the  state."  In  speaUng  upon  the 
same  sobject,  and  to  the  extent  of  the  state's 
control  over  a  county,  tbe  Supreme  Court  of 
the  United  States,  In  Rogers  Locomotive 
Machine  Works  v.  American  Emigrant  Co., 
184  TJ.  S.  569,  17  Sup.  Gt  188,  41  L.  Bd.  652, 
said:  "The  county  of  Oalhoun  Is  a  mere  po- 
litical subdivision  of  the  state,  created  for 
the  state's  convenience,  and  to  aid  In  carry- 
ing out,  within  a  limited  territory,  tbe  policy 
of  the  state.  Its  local  government  can  have 
no  will  contrary  to  the  will  of  the  state,  and 
It  is  subject  to  tbe  paramount  authority  of 
the  state,  In  respect  as  well  of  Its  acts  as 
of  its  property  and  revenue  held  for  public 
purposes.  The  state  made  it,  and  conid.  In 
its  discretion,  unmake  it,  and  administer 
such  property  and  revenue  through  other  in- 
Btmmentalities."  Since  the  enactment  of 
chapter  112,  Laws  1911,  ttie  involuntary 
cliaracter  of  counties  in  this  state  is  some- 
wliat  modified,  but  the  change  thns  wrought 
in  tbe  method  of  creating  new  counties  does 
not  affect  their  status  as  political  subdivi- 
sions of  the  state  for  governmental  purposes. 
We  think  it  very  clear  that  only  incorporat- 
ed cities  and  towns  are  municipal  corpora- 
tions in  this  state. 

[J]  Of  course,  the  authority  of  the  Leg- 
islature over  tbe  affairs  of  the  county  is  not 
plenary.  There  are  certain  restrictions  im- 
posed by  tbe  Constitution,  for  instance: 
"The  legislative  assembly  shall  not  levy  taxes 
upon  tbe  inhabitants  or  property  of  any 
county."  Section  4,  art  12.  But  legislative 
power  over  counties  is  supreme,  except  in  so 
far  as  it  is  restricted  by  the  Constitutton  in 
express  terms  or  by  necessary  implication. 
11  Cyc.  343;  State  v.  McFadden,  23  Minn. 
40;  Rogers  Locomotive  Machine  Works  v. 
Am«ican  Emigrant  Co.,  above.  In  speaking 
of  counties  and  their  enforced  submission  to 
legislative  control  the  Supreme  Court  of 
Colorado  said;  "They  are  purely  auxiliaries 
of  the  state,  and  to  tbe  general  statutes  of 
the  state  they  owe  tbelr  creation,  and  tbe 
statutes  confer  upon  them  all  the  powers 
they  possess,  prescribe  tbe  duties  they  owe, 
and  impose  the  liabilities  to  which  they  are 
subject."  Board  of  Com'rs  v.  Wheeler,  39 
Colo.  207,  89  Pac.  60. 

[6, 7]  That  tbe  authority  of  the  board  of 
county  commissioners  of  Hill  county  to  let 
a  contract  for  county  printing  must  be  found 
written  in  the  statutes,  or  necessarily  im- 
plied, or  it  does  not  exist,  is  well  understood. 
State  ex  rel.  Lambert  v.  Coad,  23  Mont 
131,  67  Pac.  1092.  In  Morse  v.  Granite  Coun- 
ty, 44  Mont  78,  119  Pac.  286,  this  court,  in 
speaking  of  the  authority  of  tbe  county,  said: 
"Its  board  of  commissioDers — its  executive 
body — is  a  body  of  limited  powers,  and 
must  In  every  instance  justify  its  action 
fcy  reference  to  tbe  provisions  of  law  defla- 
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Ing  and  llmttlng  these  powers."  Indeed,  the 
Code  Itself  {section  2870)  declares  the  same 
rule:  "ESvery  county  is  a  body  politic  and 
corporate,  and  as  such  has  the  power  speci- 
fied in  this  Code,  or  in  special  statutes,  and 
such  powers  as  are  necessarily  implied  from 
those  exiMressed."  Under  the  doctrine  of  the 
maxim,  "Expraealo  unlus  excluslo  alterios," 
the  county  does  not  have  any  powers  other 
than  these  indicated  In  section  2870  above. 
The  Legislature  In  its  wisdom  has  seen  fit 
to  prescribe  the  conditions  upon  which  its 
agents — ^the  counties — ^may  conduct  coon^ 
business,  and  in  the  absence  of  constitutional 
restriction  the  authority  to  do  so  cannot  be 
doubted.  In  determining  that  the  Legisla- 
ture has  power  to  control  the  manner  in 
which  county  road  work  shall  be  done  the 
Supreme  Court  of  North  Carolina  said: 
"Counties  are  but  agencies  of  the  state  gov- 
ernment They  can  be  created,  dianged,  or 
abolished  at  the  legislative  will.  •  *  • 
They  are  subject  to  legislative  authority 
which  can  direct  them  to  do  as  a  duty  all 
such  matters  as  tbey  can  empower  them  to 
do."  State  ex  reL  Tate  et  al.  v.  Commission- 
ers of  Haywood  County,  122  N.  C.  812,  30 
8.  B.  362.  See,  also, 'Jones  v.  Commissioners, 
137  N.  C.  679,  60  S.  B.  291.  l%e  manner  in 
which  printing  contracts  shall  be  let  is  one 
of  legislative  or  governmental  policy,  a 
question  with  which  the  courts  have  nothing 
to  do.  State  v.  Livingston  Concrete  B.  &  F. 
Mfg.  Ca,  34  Mont  670,  87  Pa&  980,  9  Ann. 
Cas.  204. 

2.  Again  counsel  for  appellants  say:  "As 
the  provision  of  section  2897  under  considera- 
tion bars  outside  competition,  it  prevents  a 
county  from  getting  the  best  work  possible, 
and  requires  it  to  pay  a  higher  price  for  its 
printing  than  if  the  newspaper  to  wh*':h  the 
contract  is  awarded  were  permitted  to  sublet 
It  to  a  printing  establishment  outside  tbe 
state."  In  this  instance  the  premise  is  cor- 
rect, but  the  conclusion  is  unwarranted. 
There  is  not  anything  before  us  to  indicate 
that  the  cost  of  coimty  printing  and  sup- 
plies will  be  greater  or  the  quality  of  the 
work  poorer  by  reason  of  the  restriction 
found  in  section  2897.  It  is  admitted  that 
there  are  many  printing  and  publishing  es- 
tablishments within  this  state  fully  equipped 
and  competent  to  supply  any  of  the  matters 
or  things  specified  In  Weldy's  contract  which 
he  himself  could  not  furnisb ;  and  for  aught 
we  know  these  Montana  concerns  may  be 
willing  to  do  the  work  or  furnish  tbe  sup- 
plies as  cheaply  as  any  outside  concern.  In 
the  absence  of  any  showing  that  in  its  opera- 
tion section  2S97  imposes  upon  the  taxpayers 
an  arbitrary  burden  greater  than  they  would 
otherwise  have  to  bear,  it  is  unnecessary  to 
consider  the  effect  of  legislation  which  takes 
from  one  citizen  his  property  and  confers  it 
upon  another  to  swell  his  own  private  In- 
come. 

[I]  We  fail  to  see  wherein  the  statute  nn- 
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def  consideration  does  violence  to  the  provi- 
sions of  either  the  fifth  or  fourteenth  amend- 
ment to  the  Constitution  of  the  United 
States,  or  section  8  of  article  3  of  onr  own 
state  Constitution. 

[I]  3.  Based  upon  the  assumption  that  by 
reason  of  the  restriction  In  section  2897  coun- 
ty printing  costs  more  than  it  otherwise 
would,  counsel  for  appellants  argue  that  the 
statute  operates  to  take  from  the  taxpayers 
a  portion  of  the  public  moneys  which  might 
otherwise  be  saved,  and  thus  indirectly  oper- 
ates to  tax  the  Inhabitants  of  the  several 
counties,  in  violation  of  the  provisions  of  sec- 
tion 4,  art.  12,  of  our  state  Constitution.  It 
is  unnecessary  to  consider  what  the  result 
would  be  if  the  fact  which  is  assumed  to 
exist  had  any  real  existence.  Since  there  is 
not  anything  in  the  record  to  Justify  the  as- 
sumption made,  it  is  Idle  to  pursue  the  in- 
quiry further. 

[10]  4.  Again,  It  is  insisted  that  the  pro- 
visions of  section  26,  art.  5,  of  our  state  Con- 
stitution, are  violated  by  the  enactment  of 
this  statute,  in  that  section  2897  is  a  local 
or  special  law  regulating  county  affairs; 
and  authorities  are  cited  which  seem  to  up- 
bold  the  view  that  a  statute  of  this  character 
is  not  general  or  uniform  In  its  operation. 
In  36  Cyc.  986,  the  terms  "local"  and  "spe- 
cial," as  applied  to  statutes,  are  defined  as 
follows:  "A  special  or  private  act  Is  a  stat- 
ute operating  only  on  particular  persons  and 
private  concerns."  "A  local  act  Is  an  act 
applicable  only  to  a  particular  part  of  the 
legislative  jurisdiction."  See,  also,  26  Am. 
&  Eug.  Ency.  of  Law  (2d  Ed.)  532.  These 
definitions  were  approved  by  this  court  in 
Xtate  ex  rel.  Qelger  v.  Long,  43  Mont.  401, 
117  Pac.  107,  and  we  think  they  are  correct 
When,  we  consider  that  section  2897  Is  state 
wide  in  its  operation,  it  cannot  be  classed 
as  a  local  statute;  and,  since  it  applies  to 
all  county  printing  contracts,  It  Is  not  spe- 
cial. 

[II]  5.  Finally,  It  is  insisted  that  the  sec- 
tion under  consideration  is  Invalid  because, 
by  preventing  outside  concerns  from  bidding 
upon  county  contracts  or  furnishing  the  coun- 
ties with  necessary  supplies,  it  amounts  to 
a  rejjulation  of  interstate  comuierce.  T^vo 
cases  are  cited:  People  v.  Buffalo  Fish  Co., 
164  N.  Y.  93,  58  N.  B.  34,  52  L.  R.  A.  803,  79 
Am.  St  Rep.  622,  and  People  ex  rel.  Treat 
r.  Coler.  166  N.  X.  144,  59  N.  B.  776.  The 
first  is  clearly  not  authority  in  this  instance. 
In  it  was  considered  one  .section  of  tlie  Fish 
and  Game  Law  of  Xew  York,  which  imposes 
a  penalty  upon  any  one  who  has  in  his  pos- 
session certain  kinds  of  fish  during  certain 
periods  of  the  year.  The  Buffalo  Fish  Com- 
pany imported  from  Canada  fish  of  the  pre- 
scribed variety,  and  an  action  was  commenc- 
ed to  recover  the  penalty.  It  was  held  that 
in  so  far  as  the  statute  affected  the  posses- 
sion, by  citizens  of  New  York,  of  fish  import- 
ed from  a  foreign  country,  it  operated  to 
regulate  commerce  between  the  United  States 


and  a  foreign  country,  and  was  therefore 
void.  In  the  second  case  there  ^as  called 
In  question  the  validity  of  a  statute  of  New 
York  which  provided  that  all  stone,  except 
paving  blocks  and  crushed  stone,  used  in 
state  or  municipal  works  within  the  state  of 
New  York  or  which  was  to  be  worked,  dress- 
ed, or  carved  for  use,  must  be  worked,  dress- 
ed, or  carved  within  the  boundaries  of  New 
York  state.  By  a  divided  court  It  was  held 
that  the  citizens  of  other  states  having  cut 
or  dressed  stone  for  sale  had  a  right  to  com- 
plete in  bidding  for  municipal  work  in  New 
York,  or  at  least  had  the  right  to  sell  their 
products  to  municipalities  in  New  York  state, 
and  that  the  statute  in  question  operated  as 
a  regulation  of  Interstate  commerce  and  was 
void.  Parker,  C.  J.,  presented  a  vigorous 
dissenting  opinion,  the  logic  of  which  com- 
mends It  to  us.  Of  course,  it  would  not  be 
within  the  power  of  the  Legislature  of  this 
state  to  say  to  an  Individual  citizen,  "You 
cannot  have  printing  or  bookbinding  done 
unless  you  let  the  work  to  a  Montana  con- 
cern;" but,  as  Judge  Parker  points  out  In 
his  dissenting  opinion  above,  the  state  could 
not  deny  to  a  citizen  tlie  right  to  say,  "I  will 
not  patronl^  any  outside  concern  for  my 
printing  or  bookbinding,"  and.  If  an  individ- 
ual or  a  private  corporation  In  this  state 
should  insist  that  his  or  its  printing  be  done 
by  a  Montana  concern,  -no  one  would  sug- 
gest that  the  right  thus  asserted  could  not 
be  insisted  upon.  As  we  have  already  de- 
termined, a  county  is  but  an  agency  through 
which  the  state  transacts  a  i)ortlon  of  Its 
business.  The  state  speaks  through  its  Leg- 
islature, and  in  our  opinion  has  the  same 
right  that  any  individual  citizen  has  to  de- 
clare that  it  will  procure  its  supplies,  or  have 
the  supplies  for  one  of  its  constituent  parts 
procured,  from  a  Montana  concern. 

In  Tribune  Printing  &  Binding  Co.  v. 
Barnes,  7  N.  D.  591,  75  N.  W.  90i,  the  Su- 
preme Court  of  North  Dakota  had  for  con- 
sideration a  statute  whicli  provided:  "AU 
county  printing  shall  be  done  in  the  state, 
and  if  practicable  In  the  county  ordering  the 
same."  In  construing  this  statute  the  court 
used  the  following  language:  "Again,  it  Is 
argued  that  if  section  1807,  supra,  is  con- 
strued to  prohibit  county  ofilcials  from  pro- 
curing county  supplies  or  printed  matter 
from  those  who  manufacture  sucn  supplies 
at  places  without  the  state,  it  would  operate 
to  violate  section  8  of  article  1  of  the  fed- 
eral Constitution  relating  to  commerce  among 
the  states.  No  authority  is  cited  in  support 
of  this  contention  by  counsel,  and  we  are 
unaware  of  the  existence  of  any  such  au- 
thority. Viewed  as  a  question  of  principle, 
we  are  unable  to  see  why  tlie  state  Is  for- 
bidden to  do  what  an  individual  certainly 
may  do  with  impunity,  viz.,  elect  from  whom 
it  will  purchase  supplies  nee<led  in  the  dis- 
charge of  its  corixtrate  functions.  If  such 
election  may  lawfully  be  made.  It  certainly 
Is  competent  for  the  state  to  direct  its  offl- 
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dais  by  a  mandatory  atatnte  to  piocnre 
thdr  office  snppUes  from  those  who  produce 
the  same  within  Its  own  limits,  It  having 
elected  to  purchase  none  other,  either  for 
the  use  of  the  state  as  such,  or  for  the  use 
of  subordinate  political  bodies  within  the 
state."  In  considering  fhla  same  objection 
to  a  statute  similar  to  our  own,  the  Supreme 
Court  of  Idaho,  In  ESx  parte  OemmlU,  20 
Idaho,  732,  119  Pac.  298,  Ann.  Cas.  1913A, 
78,  reached  the  conclusion  that  such  a  stat- 
ute does  not  operate  to  regulate  or  restrict 
interstate  commerce.  Whether  the  legisla- 
tion under  consideration  is  wise  or  other- 
wise is  not  a  matter  of  concern  at  this  time, 
but  that  in  the  absence  of  constitutional  in- 
hibition the  Legislature  may  Impose  the  re- 
striction found  in  section  2897  is  not  open 
to  doubt  Since  no  provision  of  the  Consti- 
tution has  been  called  to  our  attention  which 
restricts  the  Legislature  in  Its  control  over 
county  atralrs  in  the  respect  mentioned  in 
this  statute,  our  conclusion  is  that  the  sec- 
tion Is  not  open  to  any  of  the  objections 
urged  against  It. 

The  Judgment  of  the  district  court  la  af- 
firmed. 

Affirmed. 

BRANTLX,  G.  J.,  and  SANXBR,  J.,  con- 
car. 


WHEELOCK  ▼.  CL.^RK. 
(Supreme  Court  of  Wyoming.    April  14,  1913.) 

INSURAKCE    (8    130*)— RlGITT    TO    CANCEL    AP- 
PLICATION— Premium  Note. 

Where  an  applicant  for  life  InguranRe  gave 
his  note  for  the  first  premium,  to  be  effprtive 
when  his  application  was  accepted,  and  where, 
before  such  acceptance,  he  notified  the;  insurer 
to  cancel  the  policy  and  return  the  note,  no  re- 
covery could  be  bad  on  the  note  by  the  general 
agent  of  the  insurer,  though  subsequent  to  such 
notice  the  application  was  approved,  and  the 
policy  sent  to  the  applicant  and  refused  by 
him. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  i%  195-202 ;    Dec.  Dig.  i  130.*] 

Error  to  District  Court,  Fremont  County; 
Charles  E.  Carpenter,  Judge. 

Action  by  Jesse  M.  Wheelock  against  Wil- 
liam Scott  Clark.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

E.  H.  Fourt,  of  Lander,  for  plaintiff  in  er- 
ror. Ralph  Kimball,  of  Lander,  for  defend- 
ant In  error. 

BEARD,  3.  The  plaintiff  In  error,  Whee- 
lock, brought  this  action  In  the  district  court 
of  Fremont  county  against  the  defendant  In 
error,  Clark,  on  a  promissory  note.  There 
was  a  trial  to  a  Jury  resulting  in  a  verdict 
for  defendant.  Judgment  was  entered  on  the 
verdict,  and  Wheelock  brings  error. 

The  undisputed  facts  are:  That  Wheelock 
was  the  general  agent  at  Denver,  Colo.,  of 
the  Northwestern  Mutual  Life  Insurance  Com- 


pany of  Milwaukee,  Wis.,  and  that  Allen  & 
Galloway,  the  payees  of  the  note,  were  the 
special  agents  of  the  plaintiff  for  soliciting 
applications  for  life  Insuiance  for  said  com- 
pany under  the  direction  and  control  of 
Wheelock.  That  on  November  10,  1909,  Al- 
len &  Galloway  procured  from  the  defendant, 
Clark,  an  application  for  Insurance  on  bis 
life  In  said  company  In  the  sum  of  $10,000, 
and  at  that  time  they  took  defendant's  note 
for  the  amount  of  the  first  annual  premlom, 
which  note  Is  as  follows: 

"?401.70.      4694—1.      Lander,  Nov.  10,  1909. 

"Nov.  11th,  1910,  after  date  I  promise  to 
pay  to  the  order  of  Allen  &  Galloway,  at  No- 
ble, Lane  &  Noble  Bank,  Lander,  Wyo.,  four 
hundred  one  &  to/i,,  dollars,  value  received, 
with  interest  at  the  rate  of  eight  per  cent 
per  annum,  from  maturity  until  paid,  and  to 
pay  all  legal  expenses  and  attorney's  fees 
which  may  be  incurred  in  the  collection  of 
the  same.  This  note  is  given  for  money  loan- 
ed and  advanced  by  said  payee  to  satisfy  the 

premium  on  my  policy  No. issued  by 

the  Northwestern  Mutual  lAte  Insurance 
Company,  and  as  a  collateral  security  for  the 
payment  hereof  it  is  agreed  that  the  owner 
of  this  note  or  ttie  debt  represented  by  it 
shall  have  a  lien  upon  such  policy  and  Its 
proceeds,  until  this  note  or  such  debt  shall 
be  paid,  and  for  such  purpose  said  policy  is 
hereby  assigned  to  said  payee. 

"No. .    Due  11/11. 

"William  Scott  Clark,  Insured. 
" ,  Beneficiary." 

At  the  same  time  said  agents,  Allen  &  Gal- 
loway, executed  and  delivered  to  Clark  a  re- 
ceipt as  follows: 

"No  other  form  of  receipt  for  advanced 
premiums  will  be  recognized  by  the  company. 
An  appUcatlon  for  a  $10,000.00  policy  having 
been  made  by  Wm.  Scott  Clark  to  the  Nortli- 
westem  Mutual  Life  Insurance  Company, 
there  has  been  collected  of  him  four  hundred 
one  &  70/100  dollars,  to  be  considered  the 
first  annual  premium  on  said  policy,  provided 
the  application  is  approved  by  the  company 
at  Its  home  office,  and  in  that  event  the  in- 
surance as  applied  for  will  be  In  force  from 
the  date  of  the  medical  examination.  If  the 
application  is  not  approved,  the  sum  collected 
will  be  returned. 

"Lander,  Nov.  10,  1909. 

"Allen  &  Galloway,  Agents. 

"767437.  If  the  premium  Is  paid  in  advance 
this  receipt  must  be  completed  and  given  to 
the  applicant;  if  the  premium  is  not  paid  the 
receipt  must  not  be  detached." 

On  the  same  day  the  applicant  was  exam- 
ined by  the  company's  local  medical  examin- 
er, and  Allen  &  Galloway  indorsed  the  note 
and  forwarded  it  together  with  the  applica- 
tion and  medical  examiner's  report  to  Wheel- 
ock, who  forwarded  said  application  and  re- 


*For  oUier  cases  see  same  topic  aad  secUon  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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port  to  the  home  office  of  the  company  at 
Mllwaakee,  where  they  were  received  Novem- 
ber 15th,  and  were  In  the  hands  of  Its  med- 
ical director  on  the  same  day.  November 
leth  Clark  telegraphed  the  company  as  fol- 
lows: "Northwestern  life  Ins.  Co.,  Milwau- 
kee, Wis.  Cannot  accept  policy  applied  for 
agent  Allen  &  Galloway.  Have  written.  Wil- 
Uam  Scott  Clark.  553  P."  In  the  letter  re- 
ferred to  In  the  telegram  and  mailed  the 
same  day  and  addressed  to  the  secretary  of 
the  company  he  said:  "Confirming  my  tele- 
gram to  you  of  this  date  I  wish  to  reiterate, 
that  after  more  mature  deliberation,  I  have 
determined  that  my  circumstances  at  the 
present  will  not  permit  of  my  accepting  the 
policy  applied  for  some  days  ago  in  your 
company  through  your  agents.  Mess.  Gallo- 
way &  Allen  and  I  will  ask  you  to  cancel  the 
application  and  advise  your  agents  to  return 
my  note  for  flOLTO,  to  the  Noble,  Lane  & 
Noble  bank  here,  when  settlement  receipt 
#767437,  win  be  immediately  forwarded  to 
you  or  them."  November  17th  the  company's 
medical  director  wrote  Wheelock:  "We  are 
just  in  receipt  of  a  telegram  from  Mr.  WUllam 
Scott  Clark  advising  that  he  cannot  accept 
hla  policy.  Will  you  kindly  advise  us  further 
relative  to  the  case  and  oblige."  To  which 
Wheelodt  replied  November  19th:  "We  have 
yours  of  the  17th  in  reference  to  a  telegram 
from  William  Scott  Clark  that  be  cannot  ac- 
cept policy  for  which  he  recently  applied. 
We  would  ask  that  you  kindly  issue  the  pol- 
icy as  applied  for,  and  our  agents  will  take 
the  matter  up  with  Mr.  Clark."  The  applica- 
tion was  not  acted  upon,  approved,  or  accept- 
ed by  the  company  until  November  23d,  when 
it  was  approved,  and  on  November  26th  a 
policy  was  issued  and  dated  November  10, 
1900,  and  was  forwarded  to  Clark,  who  re- 
fused to  accept  It  and  returned  it  to  the  com- 
pany. 

The  facts  being  as  above  stated,  we  have 
no  hesitancy  In  holding  that  no  contract  of 
Insurance  was  entered  into  between  Clark 
and  the  company.  His  application  was  a 
mere  proposal  to  enter  into  a  contract,  and 
until  accepted  by  the  company  no  contractual 
relations  existed  between  them  and  until 
such  acceptance  he  had  a  perfect  right  to 
withdraw  bis  proposaL  In  Travis  v.  Neder- 
land  Life  Ins.  Co.,  104  Fed.  486,  43  C.  C.  A. 
653,  the  Circuit  Court  of  Appeals  (Eighth  Cir- 
cuit), speaking  through  Judge  Sanborn,  said: 
"An  application  for  life  Insurance  Is  not  a 
contract  It  is  only  a  proposal  to  contract 
on  certain  terms  which  the  company  to  which 
it  is  presented  is  at  perfect  liberty  to  accept 
or  reject  It  does  not  In  any  way  bind  the 
company  to  accept  the  risk  proposed,  to  make 
the  contract  requested,  or  to  Issue  a  policy. 
*  *  *  Until  the  meeting  of  the  minds  of 
the  parties  upon  the  terms  of  the  same  agree- 
ment is  effected  by  an  acceptance  of  the 
proposition  contained  in  the  application  or 
of  some  other  proposition,  each  party  Is  en- 


tirely free  from  contractual  obligations.  Tbe 
applicant  may  withdraw  his  application  and 
refuse  to  take  insurance  on  any  terms.  •  •  • 
Nor  is  the  freedom  of  the  parties  to  re- 
tire from  the  negotiations  or  to  modify  their 
proposals,  at  any  time  before  some  prop- 
osition has  been  agreed  upon  by  both,  ever 
lost  or  affected  by  the  fact  that  the  appli- 
cant accompanies  ills  proposal  or  application 
with  a  promise  to  pay  tba  premium  in  the 
form  of  promissory  notes,  or  even  by  an  ac- 
tual payment  thereof.  Until  his  application  is 
accepted,  sudi  a  promise  or  payment  is  condi- 
tional upon  the  acceptance,  and  his  appllca>> 
tlon  is  still  no  more  than  a  proposition  to 
take  and  pay  for  the  insurance  if  the  com- 
pany accepts  his  terms"— citing  many  cases. 
See,  also,  Nortiiampton  Mutnal  Live  Stock 
Ins.  Co.  ▼.  Tuttle,  40  N.  J.  Law,  476:  In- 
surance Co.  ▼„  Johnson,  28  Pa.  72;  Globe 
Mutual  Life  Ins.  Co.  v.  Snell,  19  Hon  (N.  Y.) 
560;  John  R.  Davis  Lumber  Co.  v.  Scottish 
Union  &  National  Ins.  Co.,  94  Wis.  472,  69 
N.  W.  166;  1  CooIey'B  BrieCs  on  Law  of  In- 
surance, 416.  In  the  case  from  which  we 
have  quoted  Travis  at  the  time  lie  made  the 
application  gave  to  the  soliciting  agent  Ills 
notes  for  the  premium,  and  the  agent  sent 
the  notes  to  the  general  agoits,  who  used 
them  as  collateral,  and  reported  that  the 
premium  was  paid.  The  court  said:  "Could 
the  company  or  the  agents  have  enforced  the 
collection  of  the  notes  which  Travis  gave 
them  for  the  premium  In  this  state  of  facts 
after  the  agents  had  received  his  withdrawal 
of  his  original  application,  and  after  they 
had  thus  declined  his  new  proposition?  The 
question  is  susceptible  of  but  one  true  an- 
swer. Would  it  not  have  been  a  perffect  de- 
fense to  those  notes.  In  the  hands  of  the 
company  or  Its  agents,  that  he  had  with- 
drawn his  first  application  before  it  was  ac- 
cepted, and  had  made  a  new  one,  which  they 
bad  declined  to  accept?  Neither  the  agents 
nor  the  company  could  have  overcome  sudi 
a  defense.  The  truth  Is  that  the  minds  of 
the  parties  to  this  negotiation  never  met  up- 
on the  terms  of  any  contract  and  neither  the 
notes  nor  the  policy  ever  became  effective." 
In  that  case  Travis  notified  the  agents  be- 
fore his  application  was  acted  upon  and  ac- 
cepted that  he  would  not  accept  the  policy 
if  the  company  was  to  have  another  medical 
examiner  in  his  town,  he  being  its  medical 
examiner  at  the  time  he  made  the  application. 
This  was  held  to  be  a  withdrawal  of  his  orig- 
inal application;  and,  the  company  not  hav- 
ing accepted  the  new  terms  he  proposed,  the 
minds  of  the  parties  had  never  met  on  the 
same  terms,  and  hence  there  was  no  contract 
and  that  the  policy  could  not  be  enforced. 
In  the  case  at  bar  Clark  withdrew  his  appli- 
cation before  it  was  accepted  by  the  com- 
I>any,  but  offered  no  new  terms;  but  the 
rule  of  law  is  equally  applicable  to  each  case. 
The  condition  on  which  the  note  in  suit 
should  become  effective  was  that  a  contract 
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of  insurance  should  be  entered  into  between 
Clark  and  the  company,  in  Which  case  the 
note  should  be  considered  as  paymeht  of  the 
tlrst  annual  premium  on  the  poUcy.  It  was 
for  the  purpose  of  paying  such  premium  and 
for  no  other  purpose  that  the  note  was  given. 
But,  aa  no  contract  was  ever  consummated, 
no  premium  ever  accrued  or  became  due  or 
payable  by  the  applicant  or  any  one  else. 
Wheeiock  knew  the  purpose  for  which  the 
note  was  given  when  he  received  it,  and 
that  it  would  become  effective  only  if  the  ap- 
plication was  accepted  by  the  company;  and 
he  must  be  held  to  have  known  that  Clark 
had  the  right  to  withdraw  his  application  at 
any  time  before  It  was  accepted  by  the  com- 
pany at  its  home  office.  The  application  was 
approved,  and  the  policy  Issued  at  the  re- 
quest of  Wheeiock,  after  both  he  and  the 
company  had  notice  that  the  application  was 
withdrawn.  He  took  the  chance  of  being 
able  to  Induce  Clark  to  accept  It,  but  because 
he  failed  to  do  so  gave  him  no  Just  cause  to 
complain.  Uls  contention  is  that  by  the  re- 
ceipt given  by  Allen  &  Galloway  to  Clark, 
Clark  was  Insured  from  the  date  of  the 
medical  examination,  and  that  he  could  not 
lesdnd  that  contract  without  the  consent 
of  the  company.  But  as  we  have  shown  that 
contention  is  not  tenable;  and  the  point 
was  directly  decided  adversely  to  such  con- 
tention in  Northwestern  Mutual  life  Ins. 
Co,  V.  Neafns,  145  Ky.  683,  140  S.  W.  1026, 
36  L.  B.  A.  (N.  S.)  1211.  In  that  case  the 
receipt  given  to  the  applicant  by  the  agent 
was  in  the  Identical  language  of  the  receipt 
In  this  case. 

It  is  fnrther  contended  by  counsel  for 
plaintiff  In  error  that  the  court  erred  in  re- 
fusing to  give  to  the  Jury  certain  Instmctlons 
requested  by  plaintltT.  Those  Instructions 
were  based  on  the  theory  that  the  application 
and  receipt  constituted  a  contract  of  insur- 
ance which  Clark  could  not  rescind  without 
the  consent  of  the  company.  They  were  not 
applicable  to  the  facts  as  shown  by  the  evi- 
dence, and  were  properly  refused.  On  the 
facts  as  shown  by  the  record  the  court  would 
have  been  warranted  In  instructing  the  Jury 
to  return  a  verdict  in  favor  of  the  defendant 
No  prejudicial  error  being  made  to  appear, 
the  judgment  of  the  district  court  Is  afOrmed. 

Affirmed. 

SCOTT,  O.  J.,  and  POTTER,  J.,  concur. 


HAMII/rON  V.  DIEFENDERFER  (two  cases). 
(Sapreme  Court  of  Wyoming.    April  7,  1918.) 

1.  Chattel  MoRTOAaEs  (|  213*)— Cancella- 
tion— Sufficiency  of  Evidencb. 

Evidence,  in  an  action  to  recover  person- 
alty which  was  the  subject  of  chattel  mortgage, 
held  to  sustain  a  finding  that  the  mortgage  was 
not  paid. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  {§  463-165;  Dec.  Dig.  { 
213.*] 


2.  Bills  ano  Notes  (f  296*)— Titdobsemeiit. 
Under  the  substantially  direct  provisions 
of  Comp.  St  1910,  I  3224,  the  indorser  of  a 
negotiable  note  impliedly  warrants  that  it  is 
genuine  and  valid  according  to  its  purport,  and 
that  the  indorser  has  lawful  title  thereto. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Oent  Dig.  {{  667-«79;  Dec  Dig.  | 
296.*] 

Error  to  District  Court,  Sheridan  County ; 
Carroll  H.  Parmelee,  Judge. 

Actions  by  Alf  Dlefenderfer  against  L.  P. 
Hamilton.  Judgment  for  plaintiff  In  each 
case,  and  defendant  brings  error.    Affirmed. 

See,  also,  122  Pac.  88. 

Metz  &  Sackett,  of  Sheridan,  for  plaintiff 
In  error.  Enterllne  &  La  Fleiche^  of  Sheri- 
dan, for  defendant  In  error. 

BEARD,  X  The  defendant  in  error,  Dle- 
fenderfer, commenced  these  two  actiona 
against  the  plaintiff  In  error,  Hamilton,  to 
recover  the  possession  of  certain  personal 
property,  and  for  damages  for  the  alleged 
wrongful  taking  and  detention  of  the  sanw. 
The  cases  involve  the  same  questions,  and 
were  consolidated  for  the  purpose  of  trial, 
and  were  tried  to  the  court  without  a  Jtuy, 
and  in  each  case  the  court  found  that  the 
plaintiff  below  was  entitled  to  the  posses- 
sion of  the  property  and  that  he  Iiad  sns- 
tained  damages  in  the  sum  of  (10  and  ren- 
dered Judgment  accordingly.  From  those 
Judgments,  the  defendant  below  brings  er- 
ror. The  cases  have  been  submitted  toieth- 
er  in  this  court,  and  one  opinion  will  cover 
both  cases. 

The  property  in  question  was  owned  by 
one  John  Schmltt,  who  on  February  21, 1907, 
executed  a  chattel  mortgage  thereon  to  Marie 
Schmltt,  bis  wife,  to  secure  two  notes  of 
$500  each,  one  due  January  1,  1908,  and  the 
other  due  January  1,  1909.  The  mortage 
was  filed  in  the  office  of  the  county  clerk  and 
duly  Indexed  February  23,  1907.  On  De* 
cember  3,  1908,  Marie  Schmltt  assigned  the 
mortgage  to  Dlefenderfer,  which  assignment 
was  duly  filed  and  Indexed  on  the  same  day, 
and  at  the  same  time  the  note  due  January 
1,  1909,  was  Indorsed  and  delivered  by  her  to 
Dlefendeffer.  The  consideration,  as  recited 
in  the  assignment  of  the  mortgage,  being  f  1 
and  other  valuable  considerations.  It  ap- 
pears by  the  evidence  that  Dlefenderfer  had, 
on  September  23,  1908,  signed  a  note,  as 
surety  for  John  Schmltt,  to  the  Sheridan 
National  Bank,  fqr  $600,  due  90  days  after 
date,  and  that,  at  the  time  the  note  and 
mortgage  were  so  transferred  to  him  by 
Marie  Schmltt,  be  agreed  with  her  to  pay 
the  note  to  the  bank  on  which  he  was  surety 
for  John  Schmltt,  and  that  he  did  pay  it  on 
December  11,  1908,  before  It  was  due.  John 
Schmltt  had  absconded  a  few  days  before 
Dlefenderfer  procured  the  note  and  mort- 
gage from  Marie  Schmltt,  and  on  the  day  he 
procured  the   same  he   took  possession   of 
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lUe  mortgaged  property,  deemiug  himself  In- 
secure. On  July  18,  1908,  Jobn  Schmltt  ex- 
ecuted a  chattel  mortgage  on  the  proi)erty  to 
the  plaintiff  in  error,  Hamilton,  to  secure  a 
note  of  that  date  for  $000,  due  November 
18,  1008,  which  mortgage ,  was  duly  filed 
and  indexed  and  renewed  from  time  to  time 
by  affidavits.  A  few  days  after  DIefenderfer 
took  possession  of  the  property,  Hamilton 
took  possession  of  a  part  of  It  and  DIefen- 
derfer replevied  It,  and  soon  afterwards 
Hamilton  took  possession  of  the  balance  of 
it;   hence  the  two  suits. 

It  Is  not  claimed  that,  if  the  mortgage  held 
by  DIefenderfer  was  a  valid  and  subsisting 
lien  upon  the  property,  it  would  not  be  su- 
perior to   the  lien  of  the  Hamilton  mort- 
gage.   The  defenses  to  It  pleaded  in  the  an- 
swer are  that  it  was  given  without  consid- 
eration; that  It  was  given  to  hinder,  delay, 
and  defraud  the  creditors  of  John  Schmitt; 
that  the  notes  secured  by  it  had  been  paid ; 
and  that  DIefenderfer  was  not  a  bona  tide 
purchaser.    The  flrst  two  defenses  are  not 
seriously  contended  for  by  counsel  for  plain- 
tiff in  error.     The  note  was  negotiable  In 
form  and  by  our  statute  is  deemed  prima 
facie  to  have  been   issued  for  a   valuable 
cousideratiOB  (section  3182,  Couip.  Stat  1910); 
and  there  was  no  evidence  offered  to  rebut 
this  presumption ;   and  the  evidence  fell  far 
short  of  proving  that  the  mortgage'  was  giv- 
en for  the  purpose  or  with  the  Intent  of 
hindering,  delaying,  or  defrauding  the  cred- 
itors of  John  Schmitt.    These  matters  were 
referred  to  briefly  In  the  brief  of  counsel 
for  plaintiff  in  error,  but  were  practically  ; 
atondoned  in  a  supplemental  brief  tiled  after  ' 
oral  argument,  by  agreement  of  counsel  and ' 
leave  of   court,  in   which   they  say:    "The  ■ 
brief  of  plaintiff  in  error,  filed  In  the  above 
case,  was  confined  to  two  questions,  namely: 
That  the  mortgage,  while  in  the  hands  of ' 
Marie    Schmltt,    was    satisfied,    paid,    and 
should  have  been   canceled,   and  that  Die- : 
fenderfer  was  not  a  bona   fide  purchaser."  j 
In   view  of  that  statement  of  counsel,  we 
deem  it  unneees-sary  to  further  discuss  the  ' 
<luestIons  previously  referred  to.  I 

[1]  On  the  question  of  the  payment  of  the 
note  held  by  DIefenderfer,  while  In  the  hands 
of  Iklarle  Schmltt,  the  only  evidence  was 
that  she  had  stated  to  Hamilton  and  others,  { 
a  short  time  before  she  assigned  the  note 
and  mortgage  to  DIefenderfer,  in  substance,  | 
that  It  was  paid;  that  she  thought  it  was 
paid;  that  there  was  nothing  to  it;  that 
Hamilton's  mortgage  was  first;  that  it  was 
no  good ;  that  she  had  neglected  to  cancel  it ; 
and  that  she  would  go  to  the  courthouse 
and  cancel  It  as  soon  as  her  condition 
would  iicrmit.  Each  and  all  of  these  state- 
ments, testified  to  as  having  been  made  by 
Marie  Schmltt,  were  made  within  two  or 
three  weeks  before  she  assigned  the  note 
and  mortgage  to  DIefenderfer  and  long  after 


Hamilton  took  .his  mortgage;  and  there  Is 
up  evidence  that  DIefenderfer  had  any 
knowledge  at  or  before  the  time  he  took  the 
assignment  that  she  bad  made  any  such 
statements.  On  the  other  hand,  it  appears 
that  she  had  the  note  in  her  possession ;  It 
was  not  yet  due,  was  not  marked  i)alu  or 
otherwise  canceled ;  she  indorsed  and  deliv- 
ered It  to  DIefenderfer  for  a  valuable  con- 
sideration and  signed  and  acknowledged  an 
assignment  of  the  mortgage  which  remained 
uncanceled  on  the  record. 

[2]  By  her  Indorsement  of  the  note,  she 
engaged  or  impliedly  warranted  that  it  was 
in  all  respects  genuine;  that  It  was  the 
valid  instrument  it  purported  to  be ;  that  she 
had  lawful  title  to  It  (1  Daniel  on  Negotiable 
Instruments  I5th  Ed.]  S  GCOa) ;  and  that  It 
was  a  valid  and  subsisting  obligation.  Idem. 
S  673;  7  Cyc.  831;  and  section  3224,  Comp. 
Stat  1910.  All  of  these  things  are  In  di- 
rect conflict  with  the  statements  which  it  is 
testified  she  made  a  short  time  before  as  to 
paj-meut.  Assuming,  but  without  deciding, 
that  the  statements  of  Marie  Schmltt  were 
competent  and  admissible  evidence  of  pjiy- 
ment,  her  acts  and  the  circumstances  of  the 
tran.sactlons  are  so  conflicting  with  those 
statements  that  the  court  may  well  have 
concluded  that  the  defense  of  payment  had  . 
not  been  established  by  a  ijreponderance  of 
the  evidence.  The  findings  of  the  court  are 
general,  and  we  cannot  say  that  they  were 
not  based  upon  that  ground,  which  to  oxir 
minds  was  a  retxsonable  conclusion,  con- 
sidering all  of  the  evidence  and  the  circum- 
stances surrounding  the  transaction.  If  the 
note  was  not  paid,  the  lieu  of  the  mortgage 
remained  a  prior  and  superior  Hen  to  that 
of  the  Hamilton  mortgage  and  could  have 
been  enfoi'ced  by  Marie .  Schmitt  had  It  re- 
mained In  her  hands,  and  was  equally  valid 
and  enforceable  in  the  hands  of  her  as- 
signee. Hamilton's  rights  were  not  affected, 
and  he  was  placed  in  no  wor.se  position  by 
reason  of  the  assignment  The  evidence  be- 
ing sufficient  to  sustain  the  findings  and 
judgment  of  the  district  court  on  this 
branch  of  the  case,  and  as  the  judgment 
must  be  afiJrmed  for  that  reason,  the  other 
question,  namely,  whether  or  not  DIefender- 
fer was  a  bona  fide  purchaser,  becomes  im- 
material and  will  not  therefore  be  consider- 
ed. 

The  judgment  of  the  district  court  in  each 
case  Is  affirmed. 

AflSrmed. 

SCOTT,  C.  J.,  and  POTTER,  J^  concur. 


JI'STICE  et  al.  v.  BROCK. 

(Supremo  Court  of  WyominR.    April  7,  1913.) 

1.  Factors  (8  22*)— DfTiES  of  Factors. 

While  a  fnotor  is  not  oWiRed  to  sell  at  a 
price  which  would  be  less  than  his  lien  for  ad- 
vances,  commission,   and  just   charges   at  the 


•For  other  cases  see  sam*  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 


Digitized  by 


v^oogle 


WyoO 


JUSTICE  V.  BROCK 


39. 


request  of  bis  principal,  unless  the  latter  pays 
or  tenders  such  charges,  yet  he  is  bound  to 
exercise  ordinary  care  to  obtain  ttie  market 
price  of  the  merchandise;  and,  if  the  sale  at 
such  price  would  more  than  pay  bis  charges, 
he  is  bound  to  sell  at  the  principal's  request 
[Ed.  Note.— For  other  cases,  see  Factors, 
Cent.  Dig.  {  22;  Dec.  Dig.  i  22.*] 

2.  Factobs  (I  12*)— Duties.  • 

A  factor  does  not  guarantee  that  he  will 
not  commit  error,  and  he  is  liable  only  for 
negligence,  bad  faith,  and  dishonesty,  and  a 
principal  cannot  recover  for  loss  occasioned 
by  the  factor's  honest  mistake,  and  consequent- 
ly he  cannot  recover  where  an  uninstructed 
factor  held  the  property  for  a  rise  and  the 
market  weakened. 

[Ed.  Note.— For  other  cases,  see  Factors, 
Cent.  Dig.  §  12;    Dec.  Dig.  %  12.*] 

3.  Factobs  (§  43*)— Actions— Evidence. 

In  an  action  .  by  factors  for  advances, 
where  defendant  counterclaimed  for  amounts 
be  claimed  were  due  him,  evidence  held  insuffi- 
cient to  show  that  the  factors  were  negligent 
or  unfnitliful  in  selling  the  property  consigned. 
[Ed.  Note. — For  other  cases,  see  Factors, 
Cent.   Dig.   §§  45-57;    Dec.   Dig.   {  43.*] 

4.  Factors  (§   43*)— Neolioence— Evidence. 

In  an  action  by  wool  factors  to  recover 
advances  where  defendant  counterclaimed,  set- 
ting up  a  loss  he  claimed  was  occasioned  by 
their  negligence  in  failiug  to  sell  the  wool, 
evidence  of  the  market  price  at  other  locali- 
ties is  inadmissible  where  there  was  no  claim 
that  the  factors'  failure  to  sell  was  the  result 
of  frard,  for  if  the  factors  bad  transferred 
the  goods  to  another  market,  they  would  have 
been  liable  for  any  depreciation  in  the  price. 

[Ed.  Note.— For  other  cases,  see  Factors, 
Cent  Dig.  §§  45-57;   De&  Dig.  |  43.*] 

5.  FACT0B8  (i  43*)— Acnosa— Evidence. 

In  an  action  by  factc»«  for  advances, 
where  defendant  counterclaimed,  setting  up  a 
loss  which  he  averred  was  occasioned  by  tlieir 
negligent  failure  to  sell  at  the  market  price, 
an  instrnction  that  they  were  under  obliga- 
tions to  carry  out  all  of  defendant's  positive 
instructions  was  erroneous  because  disregard- 
in?  the  factor's  lien  for  advances. 

[Ed.  Note.— For  other  cases,  see  Factors, 
Cent.  Dig.  §{  45-57;    Dec.  Dig.  $  43.*] 

6.  Trial   (|   2.^2*)— iNSTsrcTioNS— Applica- 
bility. 

In  an  action  by  factors  for  advances, 
where  defendant  set  up  a  loss  occasioned  by 
their  failure  to  sell  at  the  market  prif-e,  where 
there  was  no  evidence  of  any  bad  faith  on  the 
part  of  the  factors,  an  instruction  that,  in  con- 
sidering whether  any  latitude  was  given  them 
in  handling  the  consignment,  the  jury  should 
consider  their  good  faith,  is  improper,  being 
without  foundation  in  the  evidence. 

(Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §{  505.  5tKM512;    Dec.  Dig.  f  252.*] 

7.  Tbial  (S  25*)— Aboument — Opening  and 
Closing. 

In  an  action  by  factors  for  advances, 
where  defendant  counterclaimed  for  loss  oc- 
casioned by  their  failure  to  sell  at  the  market 
price,  the  counterclaim  being  in  the  nature  of 
a  plea  of  confession  and  avoidance  casta  the 
burden  of  proof  on  defendant,  and  he  is  enti- 
tled to  open  and  close. 

fEd.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  IS  44r-75;   Dec.  Dig.  g  25.*] 

Error  to  District  Court,  Sheridan  Connty ; 
Carroll  II.  Parmelee,  Judge. 

Action  by  Theodore  Justice,  Henry  Justice, 
William   Warner  Justice,   James   Bateman, 


and  Ileury  K.  Kenderdlne,  copartners  do- 
lug  business  as  Justice,  Bateman  &  Cb., 
against  A.  L.  Brock.  From  a  Judgment  for 
defendant  on  his  counterclaim,  plaintiffs 
bring  error.    Reversed  and  remanded. 

Buterline  &  La  Fleiche,  of  Sheridan,  for 
plaintiffs  in  error.  Metz  &  Sackett,  of  Sheri- 
dan, for  defendant  in  error. 

SC»TT,  C.  J.  The  plaintiffs  In  error,  as 
copartners,  brought  this  action  in  the  court 
lielow  as  plaintiffs  to  recover  from  the  de- 
fendant In  error  as  defendant  upon  an  al- 
leged balance  on  an  account  for  advances 
made  by  them  as  factor  upon  a  consignment 
of  wool,  interest  on  such  advances,  and  com- 
mission on  the  sale.  The  case  was  tried  to  a 
Jury  and  a  verdict  returned  in  favor  of  the 
defendant  for  the  sum  of  $2,000  upon  his 
counterclaim  for  damages  for  an  alleged  fail- 
ure to  sell  the  wool  at  the  market  price,  and 
as  directed  by  the  defendant.  A  motion  for 
a  new  trial  was  overruled,  Judgment  was 
rendered  upon  the  verdict,  and  the  plaintiffs 
bring  error. 

1.  It  Is  assigned  as  error  that  the  verdict 
is  unsupported  by  the  evidence,  and  that  the 
trial  court  erred  for  that  reason  in  denying 
a  motion  for  a  new  trial.  The  plaintiffs 
were  commission  merchants  residing  and  do- 
ing business  as  such  in  the  city  of  Philadel- 
phia In  the  state  of  Pennsylvania.  On  Sep- 
tember 21,  1907,  the  defendant  consigned  to 
them  as  factor  45,852  pounds  of  his  own  wool 
and  10,345  pounds  known  as  the  J.  O.  Morga- 
rledge  wool.  In  all  56,197  pounds.  Concur- 
rent with  the  consignment  and  shipment  he 
drew  on  plaintiffs  as  his  factor  a  sight  draft 
for  advancement  on  the  wool  so  consigned 
for  the  sum  of  $7,-5.35.77,  which  by  agreement 
bore  Interest  at  the  rate  of  6  per  cent,  per 
annum  until  paid. 

The  following  letter  was  received  by  the 
defendant  from  plaintiffs  through  due  course 
of  mail:  "Justice,  Bateman  &  Co.,  Wool. 
122  South  Front  Sti^t,  Philadelphia,  .Sept 
25th,  1907.  Mr.  A.  lu  Brock,  Buffalo,  Wyo- 
ming— Dear  Sir:  We  will  receive  and  sell 
■your  wool  for  the  commission  of  one  and 
one-quarter  cents  per  pouud.  Interest  on  ad- 
vances at  the  rate  of  b\x  per  cent,  per  an- 
num ;  no  other  charges  after  arrival  of  wool  in 
store.  Our  commission  includes  Are  Insnmnce, 
premium,  storage  and  labor  for  any  period  not 
exceeding  six  months  after  arrival  of  wool, 
and  also  guarantee  of  sales.  While  we  do 
not  guarantee  Insurance  companies,  we  make 
ourselves  responsible  to  keep  your  wool  In- 
sured in  first-class  foreign  and  domestic 
companies.  Yours  truly,  [Signed]  Justice, 
Bateman  &  Co." 

On  the  same  day  the  following  letter  was 
written  by  plaintiffs,  and  sent  to  defendant 
by  due  course  of  mall:  "Philadelphia,  Sep- 
tember 25,  1907.  Mr.  A.  I*  Brock,  Buffalo, 
Wyoming — Dear  Sir:  We  have  received 
through  Mr.  Charles  T.  Lee  invoice  of  your 
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155  bags  of  wool,  wlilcfa  sball  have  our  best 
attention  on  arrivaL  We  note  that  you  wish 
the  30  bags  of  the  J.  O.  Morgariedge  clip 
accounted  for  separately.  The  wool  market 
Is  quiet  at  present,  but  we  look  for  a  better 
demand  shortly,  when  we  think  manufactur- 
ers will  find  It  easier  to  get  money  to  finance 
wool  purchases.  Very  truly  yours,  [Signed] 
Justice,  Bateman  &  Co.,  Charles  S.  Halght" 

Thereafter  plaintiffs  as  factor  sent  to  de- 
fendant by  due  course  of  mall  the  followinc 
letter:  "Philadelphia,  October  4,  1907.  Mr. 
A.  L.  Brock,  Buffalo,  Johnson  Co.,  Wyoming 
— Dear  Sir:  We  to-day  paid  your  draft  for 
$7,535.77.  Very  truly  yours,  [Signed]  Justice, 
Bateman  &  Co.,  Chllds." 

The  plaintiffs  as  factor  received  the  wool, 
stored,  exhibited  it  for  sale,  and  sent  weekly 
market  quotations  on  that  market  to  the 
defendant  The  market  quotations  furnished 
on  January  28  and  February  4,  1908,  were 
the  same.  On  February  8th  following  the 
defendant  wrote  plaintiffs  to  close  out  his 
wool,  80  he  could  get  his  returns  by  April 
1st  following;  if  It  could  be  done  without 
making  too  much  sacrifice.  On  Sfarch  5, 
1908,  he  again  wrote  plaintiffs  as  follows: 
"I  wrote  you  some  time  ago  In  regard  to  my 
WOOL  /  icrote  you  to  tell  my  xcool  as  I  will 
leant  the  money  April  1  and  I  really  fall  to 
see  any  reason  why  the  future  market  wlU 
be  any  better  than  It  Is  now.  One  of  my 
neighbor  sheep  men  recently  made  a  good 
sale  of  25^.  I  am  willing  to  sell  on  present 
market  quotations  I  received  from  you. 
♦  ♦  • "  The  wool  was  classified  by  the 
plaintiffs,  and  of  the  amount  so  consigned 
47,996  pounds  was  classified,  graded,  and  sold 
as  fine  and  fine  medium,  and  the  price  for 
that  grade  of  wool  according  to  the  market 
quotations  furnished  from  time  to  time  be- 
tween the  consignment  on  September  21st, 
the  day  of  shipping,  until  April  1,  1908,  fol- 
lowing, was  not  less  than  19  cents  per  pound. 
The  balance  of  the  wool  was  also  graded  and 
sold  according  to  its  grade.  In  the  account 
rendered  only  970  pounds  out  of  the  total  of 
56,197  pounds  consigned  was  sold  prior  to 
April  4,  1908,  and  the  balance  was  sold  from 
time  to  time  after  that  date  until  November 
18,  1908,  when  the  wool  was  finally  closed 
out  The  total  gross  amount  for  which  plain- 
tiffs sold  the  wool  was  $9,113.18,  receiving 
for  defendant's  share  the  amount  of  $7,426.4U. 
It  is  alleged  that,  had  plaintiffs  sold  defend- 
ant's wool  independent  of  the  Morgariedge 
lot  as  directed  by  defendant.  It  would  have 
brought  $9,535  net,  and  defendant  testified 
that  plaintiffs  would  have  received  $9,170.40 
therefor,  which  sum  would  have  been  suffi- 
cient to  have  paid  the  draft,  interest  thereon, 
commission,  and  all  charges  for  shipping  and 
handling  the  wool,  leaving  a  balance  of  $2,000 
due  defendant 

The  plaintiffs  alleged  that,  after  receiving 
and  making  tbe  advances  on  the  consign- 
ment, they  were  unable  to  sell  the  wool  at 
the  market  quotations  or  otherwise  than  at  the 


times  and  prices  received  for  It,  and  tliat  their 
Uen  for  advances  could  not  have  been  realiz- 
ed had  they  sold  at  a  greatly  reduced  price, 
which  would  have  been  necessary.  Their 
evidence  tends  to  support  these  allegations 
with  the  exception  that  the  market  was  a 
little  firmer  in  the  early  part  of  October, 
1907,  when  the  wool  was  received  up  to  the 
time  of  a  financial  panic  which  occurred  soon 
after  and  during  that  month,  and  thence  on 
through  the  year  follovrtng  the  wool  market 
was  dull,  llie  defendant  gave  no  positive 
instructions  to  sell  prior  to  his  letter  of 
February  8,  1908,  supplemented  by  his  let- 
ter of  March  5,  1908,  but  up  to  that  time  had 
left  price  and  time  of  sale  to  the  Judgment 
of  the  plaintiffs. 

[1]  It  is  the  general  rule  that  a  f&ctor  is 
not  obliged  to  sell  at  a  price  which  would  be 
less  than  his  lien  for  advances,  commission, 
and  Just  charges  at  the  request  of  his  prin- 
cipal, unless  the  latter  pays  or  tenders  such 
advances  and  charges.  Heffner  v.  Gwyime- 
Treadwell  Cotton  Co.,  160  Fed.  635,  87  C.  C 
A.  606.  The  evidence,  however,  tends  to 
show  that,  had  the  factor  here  sold  as  in- 
stnicted  at  the  market  quotations  furnished, 
their  principal  there  would  have  been  $2,000 
realized  from  the  sale  over  and  above  what 
was  necessary  to  have  paid  such  factor  all 
advances.  Interest,  commissions,  and  charges. 
The  plaintiffs  were  bound  to  exercise  ordl- 
nary  care,  skill,  and  diligence  to  obtain  tbe 
market  value  of  the  wool,  but  could  not  with- 
hold the  wool  from  the  market  against  the 
directions  of  the  defendant  if  such  ordinary 
care,  skill,  and  diligence  would  have  resulted 
in  a  sale  at  a  price  that  would  have  secured 
them  in  their  diarges,  and  been  satisfactory 
to  the  defendant  There  was  nothing  but  a 
simple  consignment  of  the  wool  to  be  sold  on 
commission,  without  any  instruction,  direc- 
tion, or  advice  whatsoever  communicated  by 
the  defendant  to  plaintiffs  at  the  time.  Tbe 
defendant  had  the  right  to  say  when  the 
wool  should  be  sold,  and  at  what  price,  so 
long  as  It  did  not  Impair  the  factor's  right 
to  reimbursement  out  of  the  proceeds  for  all 
his  advances  and  charges.  19  Cyc.  126,  127, 
128;  Heffner  v.  Gwynne-Treadwell  Cotton 
Co.,  supra.  Under  such  circumstances,  the 
lien  would  be  paid  and  the  factor  could  not 
dictate  to  his  principal  when  tbe  wool  should 
be  sold,  or  impose  on  him  the  hazard  of  a 
falling  market  When  we  say  market,  we 
mean  such  a  market  as  was  available  to  the 
plaintiffs. 

[2,  3]  We  cannot  go  further  than  that  with- 
in the  issues  in  this  case,  for  there  Is  no  al- 
legation In  defendant's  answer  or  counter- 
claim that  plaintiffs'  failure  to  sell  the  wool 
at  the  market  quotations  was  the  result  of 
fraud.  We  think  the  issue  of  failure  to  ex- 
erclse  ordinary  care,  skill,  and  diligence^ 
and  that  as  a  consequence  the  defendant  suf- 
fered tbe  damage  complained  of,  weis  the 
only  one  fairly  made  by  the  pleadings. 
Drumm-Flato  Commission  Co.  t.  Union  Meat 
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Co,  33  Tex.  Civ.  App.  687,  77  &  W.  634, 
was  a  case  Bomewhat  similar  on  the  facts 
to  the  one  here.  There  the  principal  shipped 
cattle  to  its  factor  who  It  was  claimed 
wrongfully  sold  them  on  a  low  classification. 
The  court  said  that  at  the  market  to  which 
the  cattle  were  shipped  it  was  the  Invariable 
custom  "for  the  factors  t6  whom  they  were 
consigned  to  exhibit  them  to  the  market  for 
sale,  and  sell  them  at  the  highest  price  that 
can  be  obtained.  The  great  preponderance 
of  the  evidence  shows  that  this  method  of 
sale  was  adopted  by  the  defendant,  the  cat- 
tle exhibited  to  the  buyers,  due  care  and  dili- 
gence taken  and  good  faith  exercised  by  the 
defendant  to  sell  them  at  the  highest  market 
price  obtainable,  and  after  the  exercise  of 
such  care  and  diligence  they  were  sold  at 
the  best  price  that  could  be  obtained."  In 
the  case  before  us  the  evidence  shows  that 
the  method  of  selling  the  wool  was  to  ex- 
hibit It  to  proposed  buyers,  and  that  this  was 
done.  There  Is  no  evidence  of  want  of  dili- 
gence In  this  respect  There  may  have  been 
wool  of  the  same  or  higher  quality  sold  at 
the  market  quotations,  but  that  fact  of  it- 
self would  not  be  sufficient  to  entitle  the  de- 
fmdant  to  recover  If  the  factor  was  diligent 
and  In  good  faith  endeavoring  to  sell  defend- 
ant's wool.  In  Commission  Co.  v.  Union 
Heat  Co.,  supra,  the  following  Instniction 
to  the  Jury  was  upheld,  viz. :  "If  defendant's 
agent  exercised  ordinary  care,  skill,  and  dili- 
gence to  obtain  the  f&lr  market  value  of  the 
cattle,"  defendant  was  entitled  to  a  verdict, 
"although  the  jury  may  have  believed  from 
the  evidence  that  the  cattle  were  sold  for 
less  than  their  market  value."  As  Is  said 
by  Judge  Cooley:  "Whoever  bargains  to 
render  services  for  another  undertakes  for 
good  faith  and  integrity,  but  he  does  not 
agree  that  he  will  commit  no  error.  For  negli- 
gence, bad  faith,  or  dishonesty  he  would  be 
liable  to  his  employer;  but.  If  he  is  guilty 
of  neither  of  these,  the  master  or  employer 
must  submit  to  such  Incidental  losses  as 
may  come  In  the  course  of  the  employment, 
because  there  are  Incidents  to  all  avocations, 
and  no  one  by  any  implication  of  the  law, 
ever  undertakes  to  protect  another  against 
them."  It  was  further  said  In  that  case  that 
"because  the  verdict  on  the  question  of  negli- 
gence finds  no  support  In  the  evidence  the 
Judgment  1b  reversed  and  the  cause  remand- 
ed." The  plaintiffs  here  were  bound  mider 
their  contract  to  exercise  ordinary  care, 
skill,  and  diligence  to  obtain  the  fair  mar- 
ket value  of  the  wool.  We  look  In  vain  to 
find  any  evidence  in  this  record  showing,  or 
tmding  to  show,  negligence  in  that  respect 
on  the  part  of  the  plaintiffs.  They  were  not 
insurers  of  sale  or  price.  The  record  is 
silent  as  to  whether  they  could  have  sold  the 
wool  prior  to  the  panic  In  October,  1907,  and 
at  the  market  quotations.  Assuming  that 
they  could  have  done  so,  yet  they  were  not 
instructed  to  sell  at  that  time,  and,  being 


agents  for  selling  the  wool. without  such  in- 
structions from  their  principal,  the  latter 
vrill  be  presumed  to  have  approved  the  action 
of  the  former  in  not  selling  at  that  time.  In 
such  case  he  took  the  risk  of  any  loss  by 
reason  of  the  market  becoming  demoralized, 
and  could  not  be  heard  to  complain  of  the 
failure  to  sell  at  that  time  and  the  resulting 
loss  after  It  had  occurred.  At  the  most,  up- 
on the  evidence  the  failure  to  sell  at  that 
time  would  only  be  a  mistake  In  Judgment 
made  In  good  faith  which  would  not  render 
plaintiffs  liable,  provided  always  they  were 
diligent  and  faithful  In  trying  to  effect  a 
sale.  Lesesne  v.  Cook,  16  La.  58 ;  Savage  v. 
Blrckhead,  20  Pick.  (Mass.)  167:  19  Cyc.  119. 
It  Is  true  that  the  market  quotations  pur- 
ported to  show  the  price  of  wo<ri  on  the  Phil- 
adelphia market  from  ttme  to  time,  but  the 
plaintiffs'  evidence  Is  undisputed  to  the  ef- 
fect that  such  quotations  after  the  said  panic 
In  October,  1907,  until  after  the  Presidential 
election  In  November,  1908,  were  merely 
nominal,  and  the  prices  at  which  sellers  were 
offering  their  wool,  but  that  there  were  few 
buyers  and  scarce  sales  at  such  prices,  and, 
further,  that  the  manufacturers  or  custom- 
ers owing  to  difficulty  in  getting  money  to 
finance  purchases  were  buying  such  small 
quantities  of  wool  as  would  enable  them  to 
fill  their  contracts,  and  owing  to  the  unset- 
tled financial  condition  were  not  stocking 
up  for  future  orders.  On  November  18, 1908. 
plalntlffB  wrote  defendant  that  there  had 
been  a  better  demand  for  wool,  and  that  they 
had  closed  out  his  wool  at  the  prices  appear- 
ing In  the  account  rendered,  a  part  of  the 
fine  and  fine  medium  grade  at  16  cents  and 
a  part  at  16%  cents  per  pound,  and  the  other 
grades  at  the  prices  therein  stated.  The 
market  quotations  theretofore  furnished  had 
written  across  their  face,  "Market  quiet 
Medium  wool  slow  of  sale,"  and  similar 
notations.  Defendant's  letter  of  February  8, 
1908,  hereinbefore  referred  to,  indicates  that 
he  understood  the  difficulty  of  selling  wool 
at  the  market  quotations.  He  says  in  that 
letter:  "I  would  like  to  have  you  close  my 
wool  out  so  I  can  get  my  returns  by  April 
first  if  you  can  do  so  without  too  much  of  a 
tacriflce  as  I  will  be  needing  some  money  at 
that  time.  While  I  have  always  left  the 
time  for  selling  with  you  heretofore  I  would 
rather  sell  now  on  the  market  as  It  Is  than 
to  borrow  money  to  meet  my  demands  on 
April  first"  The  letter  of  March  5th  follow- 
ing from  defendant  to  the  plaintiff,  and 
heretofore  quoted,  may  be  deemed  to  have 
changed  the  condition  contained  In  the  for- 
mer with  reference  to  selling  the  wool,  and 
the  two  letters  considered  together  constitut- 
ed the  first  positive  direction  to  sell.  The 
plaintiffs  treated  the^^e  letters  as  a  direction 
to  sell  the  wool  on  the  market  quotations 
as  of  those  datea  Their  efforts  and  dili- 
gence in  that  respect  were  unavailing.  In 
order  to  sell  at  all,  concessions  from  the- 
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quoted  price  had  to  be  made,  and  the  direc- 
tion to  sell  was  at  the  quoted  price.  Plain- 
tiifs'  undisputed  evidence  tends  to  show  that 
they  were  endeavoring  all  the  time  to  sell 
by  exposing  the  wool  to  their  customers,  and 
were  for  the  reasons  stated  only  able  to  sell 
small  quantities  from  time  to  time.  Upon 
the  pleadings  their  good  faith  is  not  ques- 
tioned, and  the  question  of  the  amount  of 
sacrifice  to  be  made  in  selling  the  wool  as 
contained  in  defendant's  letter  of  February 
8,  1908,  until  the  receipt  of  the  letter  of 
March  5,  1908,  lodged  In  the  plaintiff  a  dis- 
cretionary power  as  to  when  and  for  what 
price  to  sell.  Treating  the  two  letters  as  a 
positive  instruction  to  sell,  plaintiffs  were 
not  authorized  to  sell  below  the  market 
quotations,  nor,  as  already  said,  were  they 
required  to  sell  at  a  price  Insufflcleut  to 
reimburse  and  recompense  them  for  their 
advances  and  just  charges,  in  the  absence  of 
any  tender  or  a  satisfactory  offer  to  pay  the 
same  by  defendant  The  undisputed  evi- 
dence, not%\-ithstanding  the  market  quota- 
tions furnished,  shows  that  they  used  due 
diligence,  and  were  unable  to  find  a  purchas- 
er who  would  pay  the  market  quotations  for 
the  wool  or  sufiicient  to  reimburse  them  for 
their  advances  and  charges. 

[4]  2.  The  defendant  was  permitted  over 
objection,  and  which  is  here  assigned  a»  er- 
ror, to  introduce  evidence  as  to  the  price  of 
wool  at  markets  other  than  that  to  which 
he  shipped  Ills  wool.    It  was  within  the  pur- 
view of  the  contract  that  the  wool  should  be 
iiold  upon  the  Philadelphia  market    It  was 
shipped  to  that  market,  and  it  was  the  fail- 
ure to  sell  upon  that  market  of  which  de- 
fendant   conijilained.      He    alleges    in    his 
amended   answer:    "That  the  market  price 
obtainable    for    said    wool    upon    the    said 
market  at   Philadelphia   during   the  spring 
and  summer  of  1008  averaged  about  20  cents 
per  pound.     That  the  said  plaintiffs  wholly 
neglected  and  failed  and  refused  to  sell  the 
said  wool  at  said  market  price  above  men- 
tioned,  but   disposed  of  said   wool,  a  part 
thereof  at  10   cents  per  pound,  and   other 
portions  thereof  at  16  cents  per  pound.    De- 
fendant alleges   that  if   the  said  plaintiffs 
had  complied  with  the  terms  of  said  contract 
and  sold  said  wool  at  the  best  market  price 
or  at  the  average  price  obtainable  on  said 
market  in  Philadcipbln  that  this  defendant 
would  have  received  $!>r>:?5.00  net."    The  Is- 
sue was  thus  s<iuiireiy  tendered  (1)  that  the 
wool  could  have  l)ccn  sold  by  the  plaintiffs  at 
the  quoted  or  average  market  price  at  Phila- 
delphia  by   the  exercise   of   ordinary   care, 
skill,  and  diligence;  and  (2)  that  their  failure 
to  use  such  ordinary  care,  skill,  and  diligence 
to  s'o  sell  the  wool  upon  that  market  resulted 
in  damage  to  the  defendant.    If  upon  those 
Issues  and  the  evidence  the  pUiiiitlffs  did  ex- 
ercise ordinary  care,  skill,  and  diligence  to 
,>l)(aln  the  quoted  or  average  market  price  for 
wool  at  that  market  then  under  the  rule  an- 


nounced in  Commission  Co.  r.  TTnion  Meat 
Co.,  supra,  they  would  be  entitled  to  a  ver- 
dict, even  though  the  jury  may  have  believed 
from  the  evidence  that  the  wool  was  sold  for 
less  than  the  quoted  or  average  market  price. 
The  consignment  was  general  and  to  a  speci- 
fied market,  and  the  plaintiffs  were  not 
bound  to  look  for  any  other  market  than  the 
one  to  which  the  wool  was  consigned.  Kings- 
ton V.  Wilson,  4  Wash.  C.  C.  310,  Fed.  Gas. 
No.  7,823.  The  defendant  selected  the  mar- 
ket upon  which  the  wool  was  to  be  sold 
(Davis  V.  Kobe,  36  Alinn.  214,  30  N.  W.  602, 
1  Am.  St  Kep.  6G.">),  and  he  assumed  the 
risk  of  plaintiffs  being  unable  by  the  exer- 
cise of  ordinary  care,  skill,  and  diligence  to 
sell  it  upon  that  market.  It  was  held  In 
Phillips  V.  Scott,  43  Mo.  80,  07  Am.  Dec.  360, 
that,  under  a  general  consignment  such  as 
here,  the  factor  had  no  authority  to  ship  the 
goods  to  another  market,  and  it  was  held  iu 
Phy  V.  Clark,  35  111.  377,  that,  if  be  does  so, 
he  Is  liable  for  loss  incurred  from  selling  at 
a  less  price  than  he  could  have  obtained  in 
the  market  where  he  liad  authority  to  sell. 
Applj-ing  these  rules  to  the  ca.se  here,  it  fol- 
lows that  plaintiffs  were  not  bound  withia 
the  terms  of  the  contract  to  sell  the  wool 
other  than  on  the  Philadelphia  market.  la 
that  view,  evidence  of  the  pilce  of  wool  In. 
other  markets  was  not  material  or  germane 
to  the  issue,  and  the  court  erred  S&  admit- 
ting it  over  objection  for  the  plaintiffs  were- 
under  no  obligation  to  sell  on  those  markets. 
That  evidence  under  some  circuBwtances 
might  perhaps  be  admissible  as  tending  to 
show  the  market  price  at  tti«  place  where 
the  wool  was  to  be  sold,  and  the  want  of 
care  or  diligence  of  the  factor  In  selUng  the 
wool  at  the  best  available  price,  but  no  such 
circumstauc(>s  are  disclosed  ia  this  case  as 
would  take  it  out  of  the  general  rule 

[S,6]  3.  The  court,,  over  phiintiiEs'  objec- 
tion, instrvcted  the  Jury  without  qualifica- 
tions that  the  plaintiffs  "wer«  under  obliga- 
tions to  carry  out  any  and  all  positive  lit- 
structions  of  his  (the  defendant)  with  refer- 
ence to  tlie  i>roi)erty  consigned  to  them.  If 
yon  liud  that  any  latitude  was  given  to  tbe 
said  agents  in  regard  to  their  handling  of 
the  proiierty  intrusted  to  there,  then,  I 
charge  you,  you  should  consider  whether 
they  acted  in  good  faith  and  according  to 
their  best  judgment  In  carrjlng  out  such  in- 
structions so  as  best  to  presen-e  the  rights 
and  Interests  of  their  principal."  Tills  In- 
struction was  erroneous  for  two  reasons: 
First,  It  disregardetl  plaintiffs'  lien  for  ad- 
vances made  on  the  consignment  and  their 
right  to  be  reimbursed  out  of  the  proceeds 
of  the  sale ;  and,  second,  the  absence  of  any 
evldenc-e  in  the  record  upon  which  the  good 
faith  of  plaintiffs  could  be  challenged.  Both 
of  these  questions  hare  hereinbefore  been 
discussed  on  the  sufliclency  of  the  evidence, 
and  need  not  be  further  referred  to. 

[7]  4.  It  Is  urged  that  the  court  erred  in 


Digitized  by 


Google 


WyoJ  GROVEB  IRR.  &  LAND  CO.  v.  LOVELLA  DITCH,  K.  &  IRR.  CO. 


43 


permitting  tbe  defendant  over  objection  to 
open  and  close  tbe  argument  to  the  Jury. 
The  defense  was  a  counterclaim  by  way  of 
confession  and  avoidance,  and  the  court  cor- 
rectly instructed  the  Jury  that  there  was  no 
dispute  in  the  evidence  as  -to  the  plaintiffs' 
right  to  recover,  unless  the  defendant  had 
established  his  counterclaim  by  a  preponder- 
ance of  the  evidence,  and  that  the  burden  in 
this  case  rested  upon  the  defendant  That 
being  the  situation,  the  defeudant  had  the 
right  to  open  and  close  the  argument  to  the 
Jury. 

Other  alleged  errors  have  been  presented, 
but,  as  the  judgment  must  be  reversed  for 
the  errors  hereinbefore  discussed,  we  assume 
that  they  are  not  likely  to  occur  upon  a  new 
trial.  The  judgment  will  be  reversed,  and 
the  cause  reuianded  for  a  new  trial. 

Reversed. 

POTTEa  and  BEARD,  JJ.,  concur. 


GROVBR  IRRIGATION  &  LAND  CO.  v. 

LOVELLA  DITCH,  RESERVOIR 

&  IRRIGATION  CO. 

(Supreme  Court  of  Wyoming.     April  7,  1913.) 

L  Affeai.  and  Ebbob  (§  544*)— Necessity  of 
Bill  of  Exceptions— IIulinos  on  Plead- 
ings. 

Comp.  St  1910,  §  4697,  provides  that  when 
a  deciEiou  objected  to  is  entered  on  the  record 
and  the  grounds  of  objection  appear  in  tbe  en- 
try, exception  may  be  taken  by  the  party  caus- 
ing to  be  noted  at  the  end  of  the  entry  that  he 
excepts.  Section  4598  declares  that  when  a 
decision  is  not  entered  on  the  record,  or  the 
grounds  of  objection  do  not  sufficiently  appear 
in  the  entry,  the  excepting  party  must  reduce 
his  exception  to  writing  and  present  it  to  the 
court  or  to  the  judge  within  the  time  given  for 
allowance,  and  when  the  bill  is  allowed  and 
signed  "it  shall  be  filed  with  the  pleadings  as  a 
part  of  the  record."  Held,  that  an  order  over- 
ruling a  demurrer  to  the  petition  for  want  of 
facts  was  a  part  of  the  record,  and  with  the 
pleadings  was  properly  presented  for  review  an 
a  writ  of  error  without  a  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  IS  2412-2415,  2417-2420. 
2422-2426,  2428,  2478,  2479;  Dec.  Dig.  § 
644.*] 

2.  Pi-EADiKG   (8  418*)— Demurrer— Waiveb. 

Where  a  petition  to  condemn  land  was  de- 
murred to,  not  because  of:  the  form  of  statement 
of  tbe  cause  of  action,  but  because  of  an  alleg- 
ed total  failure  to  state  the  substance  of  a  good 
cause  of  action,  the  defect  was  not  waived  by 
answering  after  the  overruling  of  the  demurrer. 

(Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  H  1S99,  1403-1406;  Dec.  Dig.  § 
418.*] 

3.  APPEAi.  AND  Error  (J  6*)— Judgment  (5§ 
199,  263»)— Pleading  m  193,  428»)— Peti- 
tion—Insufficiency— Kemkdies. 

Where  a  petition  to  condemn  land  is  in- 
sufficient in  substance,  the  opposite  party  may 
avail  himself  of  such  insutficicncy  by  demurrer, 
by  objecting  to  the  introduction  of  the  evidence 
at  the  trial,  by  motion  in  arrest  of  judgment. 


by  motion  for  judgment  non  obstante  veredicto, 
or  by  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  8-21;  Dec.  Dig.  §  5;* 
Judgment  Cent  Dig.  §§  867-375,  468-480; 
Dec.  Dig.  §§  199,  263;*  Pleading.  Cent  Dig. 
$!§  425.  42S-435,  437-^43,  1433-1436;  Dec  Dig. 
§§  103,  428.*] 

4.  Appeal  and  Ebbob  (S  193*)— Defective 
I'ETiTioN  —  Question  Pibsx  Raised  on 
Writ  of  Ebbob. 

An  objection,  that  a  petition  is  fatally  de- 
fective in  matter  -ot  substance  not  amounting 
merely  to  a  defect  in  the  form  in  which  the 
cause  of  action  is  stated,  may  be  first  made  on 
appeal. 

I  Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Clent  Dig.  JS  1226-1288,  1240;  Dec. 
Dig.  §  103.*] 

5.  Appeal  and  Ebbob  (|  102*)— DEMinsREB— 
Review. 

An  appellate  proceeding  cannot  be  taken 
from  an  order  overruling  a  demurrer  to  the  pe- 
tititiou,  but  only  from  a  final  judgment  ren- 
dered thereon  when  the  party  stands  on  his  de- 
murrer without  pleading  further  or  from  a  final 
ju(l'?ment  rendered  in  the  cause  after  the  trial 
of  the  issues  of  fact  where  there  has  been  fur- 
ther pleading  presenting  issues  of  fact ;  the  or- 
der overruling  a  demurrer  being  treated  as  in- 
terlocutory merely  reviewable  on  a  writ  of  er- 
ror to  reverse  the  final  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  6i>8-698 ;  Dec.  Dig.  §  102.*] 

6.  Pleadino  (I  418*)— Demubreb— Waiveb. 

Where  a  complaint  or  petition  fails  to 
state  facts  sufficient  to  constitute  a  causa  of  ac- 
tiouj  or  there  is  want  of  jurisdiction  of  the 
subject-matter,  tbe  general  rule  that  error  in 
overruling  a  demurrer  is  waived  by  pleading 
over  does  not  apply. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §$1399,  1403-1406;  Dec.  Dig.  i 
418.*] 

7.  Pleading  (S  214*)— Dbmubbeb— Effect- 
Admission  or  Facts. 

A  demurrer  does  not  admit  the  allegations 
of  tbe  pleading  demurred  to  except  for  the  pur- 
poses of  the  demurrer,  the  effect  of  which  is 
merely  to  deny  the  legal  sufficiency  of  the  facts 
alleged,  so  that  on  the  overruling  of  the  demur- 
rer the  demurring  party  may  then  plead  to  the 
facts. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  525-534;  Dec.  Dig.  $  214-*] 

8.  Eminent  Domain  (|  1*)— Definition. 

Eminent  domain  is  the  right  or  power  of 
a  sovereign  state  to  appropriate  private  proper- 
ty to  particular  uses  to  promote  the  general 
welfare.  It  embraces  all  cases  where,  by  au- 
thority of  tbe  state  and  for  the  public  good,  the 
property  of  the  individual  is  taken  without  his 
consent  to  be  devoted  to  some  particular  use, 
either  by  the  state  itself  or  by  a  corporation, 
public  or  private,  or  by  a  private  citizen  for 
the  welfare  of  the  public, 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  1,  2;  Dec.  Dig.  {  1.*] 

9.  Eminent  Domain  (§  13*)  —  Exebci.se  of 
Power  —  Benefit  —  Peopue  of  Foreign 
State. 

Where  a  particular  improvement  or  use  for 
which  private  property  is  sought  to  be  condemn- 
ed will  operate  as  a  direct  benefit  to  the  peo- 
ple of  the  state,  the  exercise  of  the  power  will 
not  be  prevented  by  the  fact  that  the  people 
in  another  state  will  also  be  benefited. 

[Ed.  Note. — I'or  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  51-53 ;  Dec.  Dig.  |  13.*] 
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10.  Eminent  Domain  (|  13*)  ~  Natdwb  oii 
I^SE— Lands  in  Fobeion  State— Indiseot 
Benefit. 

Where  land  in  Wyoming  near  the  state  line 
was  sought  to  be  condemned  for  a  headgate 
and  part  of  the  ditch  of  an  irrigation  system  to 
irrigate  lands  immediately  across  the  border  in 
Colorado,  the  fact  that  the  development  of  such 
lands  would  indirectly  redound  to  the  benefit  of 
tile  adjoining  territory  in  Wyoming,  and  that 
the  settlers  Uiat  would  be  attracted  to  the  land 
in  Colorado  to  be  improved  would  supply  their 
wants  largely  from  a  city  of  Wyoming,  did  not 
constitute  such  a  benefit  to  the  public  of  Wyo- 
ming as  to  warrant  a  finding  that  the  taking 
was  for  a  public  use  of  the  people  of  that  state. 
[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  M  51-63;  Dec  Dig.  {  13.*] 

IL  Eminent  Domain  (§  10*)— Pxtblio  Use- 
Land  IN  Fobeion  State— Statutes. 

Comp.  St  1910,  i  3874,  provides  that  per- 
sons, associations,  and  corporations  organized 
or  doing  business  under  the  laws  of  the  state, 
who  in  the  course  of  their  business  shall  require 
a  way  of  necessity  for  reservoirs,  drains,  flumes, 
ditches,  canals,  or  electric  power  transmission 
lines  on  or  across  lands  of  others  for  agricul- 
tural, mining,  milling,  domestic,  electric  power 
transmission,  municipal  or  sanitary  purposes, 
shall  have  power  to  condemn  the  land  so  re- 
quired. Beld  that,  since  the  statute  can  have 
no  extraterritorial  force,  it  should  be  con- 
strued to  confine  the  right  to  condemn  land  for 
a  right  of  way  for  an  irrigation  ditch,  not  only 
to  a  right  of  way  within  the  state,  bat  to  a 
right  of  way  for  agricultural  purposes  within 
the  state ;  and  hence  a  foreign  corporation  duly 
authorized  to  do  business  within  the  state  was 
not  authorised  either  by  such  act  or  independ- 
«nt  thereof  to  condemn  land  within  the  state 
for  a  headgate  and  ditch,  parts  of  an  irrigation 
system  for  the  reclamation  of  lands  solely  lo- 
cated in  Colorado. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §i  35-48;  Dec.  Dig.  |  10.*] 

Error  to  District  Court,  Laramie  County; 
Boderick  M.  Matson,  Judge. 

Petition  for  condemnation  of  land  for  a 
headgate  and  part  of  an  irrigation  ditch  by 
the  Lovella  Ditch,  Beserrolr  &  Irrigation 
Company  against  the  Grover  Irrigation  & 
Land  Company.  From  a  Judgment  in  favor 
of  petitioner,  defendant  brings  error.  Be- 
versed. 

Clark  &  Clark,  of  Cheyenne,  for  plaintiff  In 
error.  Kinkead  &  Mentzer,  of  Cheyenne,  for 
defendant  in  error. 

POTTER,  J.  The  liOvella  Ditch,  Beservolr 
&  Irrigation  Company,  a  corporation  organiz- 
ed under  the  laws  of  the  state  of  Colorado, 
brought  this  proceeding  In  the  district  court 
in  Laramie  county  by  flling  a  petition  with 
the  clerk  of  that  court  to  condemn  certain 
land  situated  in  this  state  owned  by  the 
Grover  Irrigation  &  Land  Company,  a  corpo- 
ration also  organized  under  the  laws  of  Colo- 
rado, for  the  purpose  of  locating  and  main- 
taining thereon  the  headgate  and  part  of  the 
ditch  of  an  irrigation  system  being  construct- 
ed or  about  to  be  constructed  by  the  plaintiff 
to  divert  water  from  Crow  creek  and  thereby 
reclaim  10,000  acres  of  land  situated  in  Weld 
county  In  the  state  of  Colorado.    It  Is  alleg- 


ed, and  the  fact  Is  not  disputed,  that  Crow 
creek  Is  a  natural  stream  flowing  through  tbe 
land  of  defendant  and  into  and  through  the 
northern  part  of  Colorado.  That  stream 
has  Its  source  In  this  state,  and  the  land  of 
defendant  Is  located  on  or  near  the  southern 
boundary  line  of  the  state  in  township  12, 
range  62.  The  location  of  the  proposed  bead- 
gate  and  point  of  diversion  for  the  ditch  In 
question  Is  upon  the  east  bank  of  the  stream 
In  this  state  about  700  feet  from  the  bound- 
ary line  between  this  state  and  the  state  of 
Colorado.  An  amended  petition  was  filed  as 
a  substitute  for  and  taking  the  place  of  the 
original  petition.  The  defendant  filed  a  de- 
murrer to  the  amended  petition  stating  the 
following  grounds:  (1)  That  said  petition 
does  not  state  facts  sufllcient  to  constitute  a 
cause  of  action.  (2)  That  it  is  InsuiUdent 
in  law,  on  Its  face,  to  authorize  the  appro- 
priation of  the  land  of  the  defendant  as  pray- 
ed for.  (S)  That  It  shows  that  the  plalntiir 
is  not  entitled  to  appropriate  the  land  of 
the  defendant  as  prayed.  The  demurrer  was 
overruled,  and  to  that  ruling  the  defendant 
excepted.  Thereafter  the  defendant  filed  an 
answer  putting  In  Issue  the  necessity  for  tak- 
ing tbe  land  described  or  locating  the  head- 
gate  in  this  state,  and  also  the  right  of  the 
plaintiff  to  locate  the  headgate,  or  construct 
the  same  or  the  ditch,  or  divert  and  appropri- 
ate the  water  of  said  stream  in  this  state  as 
proposed.  A  reply  was  filed  denying  some  of 
ttie  allegations  of  the  answer  which  relate  to 
matters  not  necessary  to  be  considered. 

Before  the  matter  was  submitted  to  the 
district  court  for  final  determination,  an  ap- 
plication made  by  the  plaintiff  for  an  order 
authorizing  It  to  take  Immediate  possession 
of  the  land  upon  executing  a  good  and  suffi- 
cient bond  with  sureties  to  be  approved  as 
provided  by  law  was  heard  and  granted,  to 
which  the  defendant  objected  and  excepted. 
It  appears  that  upon  the  hearing  of  that 
application  evidence  was  introduced  by  both 
parties,  and  tbe  cause  was  finally  submitted 
upon  that  evidence  and  the  pleadings  and 
record.  The  court  found  specifically,  among 
other  things,  that  the  plaintiff  has  a  right 
to  divert  the  water  of  the  stream  aforesaid 
within  this  state  for  tbe  purpose  of  irrigat- 
ing about  10,000  acres  of  land  situated  in 
the  northern  part  of  the  state  of  Colorado ; 
and  that  In  the  construction  of  plalntitTs 
said  irrigation  system  and  Its  headgate  It  Is 
necessary  for  it  to  have,  own,  and  control 
the  said  land  of  the  defendant,  the  same  be- 
ing described  by  metes  and  bounds.  And  it 
was  thereupon  ordered,  adjudged,  and  de- 
creed that  the  plaintiff  "be  and  is  hereby 
authorized  to  permanently  appropriate"  the 
said  land  "for  the  purpose  of  constructing  Its 
said  Irrigation  system,"  and  comiulssloners 
were  appointed  to  determine  tbe  compensa- 
tion to  be  paid  for  the  taking  or  Injuriously 
affecting  such  lands.    The  facts  found,  the 
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coBclOBlonB,  and  the  order,  Indndlng  the  ap- 
pointment of  commisalonerB,  are  all  embrac- 
ed in  the  same  entry,  and  at  the  end  thereof 
appears  the  following:  "To  all  of  which  the 
defendant,  the  Oiover  Irrigation  &  Land 
Company,  at  the  time  duly  excepted  and  ex- 
cepts." The  couunissioners  so  appointed  sub- 
segnently  Bled  their  report  showing  that  they 
bad  met,  qualified,  and  organieed  as  required 
by  law,  and  certifying  the  amount  of  land 
necessary  to  be  taken  and  the  damages  ac- 
cruing to  the  owner  thereof.  It  was  stated 
in  said  retort  that  the  commissioners  had  ap- 
pointed a  time  and  place  for  hearing,  notUied 
the  parties  thereof,  and  met  at  the  time  so 
appointed;  that  the  said  defendant  did  not 
aiqiiear;  and  that  after  viewing  the  premises 
and  bearing  the  proofs  offered  by  the  plain- 
tiff, the  damages  to  be  paid  to  the  defend- 
ant bad  been  assessed  in  the  sum  of  $84. 
The  defendant,  as  permitted  by  statute;,  filed 
a  written  exception  to  the  report  of  the  com- 
missioneTB,  thereby  excepting  to  said  rq>ort 
on  the  ground  "that  the  plalntUI  herein  has 
shown  no  right  to  appropriate  for  tlie  uses 
and  purposes  set  forth  in  the  amended  peti- 
tion herein  any  of  the  land  owned  by  this 
defendant  as  prayed  in  said  petition."  Upon 
the  exceptions  so  filed  the  report  was  review- 
ed  by  tlie  court,  no  demand  being  made  by 
either  party  for  a  Jury  trial,  and  the  same 
was  Gonflrmed,  and  it  was  ordered  that  the 
title  to  the  land  In  question  be  confirmed  in 
the  i^intlff,  it  being  recited  In  the  order 
that  the  amount  of  the  compensation  assess- 
ed by  the  coinmisslonas  had  been  paid  to  the 
derk  of  the  court  for  the  use  and  benefit  of 
the  defendant.  To  all  of  that  order  also,  as 
recited  therein,  the  defendant  duly  excepted. 

A  petition  in  error  has  been  filed  in  this 
court  by  said  defendant  for  the  review  of  the 
proceedings,  assigning  as  error  the  overruling 
of  the  demurrer  to  the  amended  and  substitut- 
ed iietltlon,  the  overruling  of  the  exceptions 
to  the  report  of  tbe  commissioners,  and  the 
making  and  entering  of  the  several  orders 
and  Judgment  above  referred  to,  complaining 
of  the  judgment  and  each  of  said  orders  on 
the  ground  that  the  same  is  contrary  to  law. 
A  motion  to  dismiss  was' filed  by  counsel  for 
defendant  in  error,  and  the  cause  was  argued 
and  submitted  upon  such  motion  and  also 
upon  the  merits  without  a  waiver  of  the  mo- 
tion. 

[1]  1.  The  motion  to  dismiss  is  based  upon 
these  facts:  miat  there  Is  no  bill  of  excep- 
tions in  the  record;  that  after  the  demurrer 
was  overruled  the  defendant  filed  an  answer 
and  permitted  a  hearing  upon  the  merits, 
and  has  brought  this  proceeding  for  a  re- 
view of  the  final  Judgment  it  is  contended 
in  support  of  the  motion  that  without  a  bill 
of  exceptions  the  exception  to  the  ruling 
upon  the  demurrer  is  not  properly  preserved, 
and  cannot  therefore  be  considered ;  and, 
farther,  that  by  filing  the  answer  and  permlt- 
tlng  a  trial  upon  the  merits  the  demurrer 


was  waived  and  also  the  error,  if  any.  In 
overruling  it  And  It  seems  to  be  assumed  in 
so  contending  that  by  waiving  the  demurrer 
the  objections  therein  stated  would  also  be 
waived.  In  view  of  the  character  of  the  ob- 
jections urged  against  the  amended  petition 
as  ground  for  reversal,  it  may  not  be  very 
important  in  this  case  whether  the  plaintiff 
in  error  is  In  a  position  permitting  it  to  as- 
sign as  error  the  order  overruling  the  demur- 
rer. But  It  is  not  improper  to  consider  and 
decide  that  question,  and,  since  counsel  for 
defendant  in  error  have  earnestly  contended 
for  a  rule  as  to  the  necessity  of  a  bill  of  ex- 
ceptions to  present  for  review  on  error  a 
ruling  upon  a  demurrer  to  a  pleading  in  con- 
flict with  the  previous  decisions  and  the  uni- 
form and  hitherto  unquestioned  practice  in 
this  court,  we  think  it  advisable,  particular- 
ly as  to  that  question,  that  the  law  upon  the 
subject  as  we  understand  It  should  be  again 
stated,  and  the  reasons  therefor  more  fully 
explained,  especially  with  reference  to  cer- 
tain statutory  provisions  relating  to  excep- 
tions relied  on  by  counsel  in  support  of  the 
motion.  Properly  construed  and  understood 
there  should  be  no  confusion  in  applying 
those  provisions. 

Originally,  at  common  law  only  the  errors 
apparent  on  the  face  of  the  record  proper 
were  reviewable  on  a  writ  of  error;  that 
record  consisting  of. the  pleadings,  process, 
verdict,  and  judgment.  To  remedy  that  con- 
dition of  the  law  a  statute  was  enacted  per- 
mitting a  bill  of  exceptions.  A  bill  under 
that  statute  was  described  as  founded  on 
some  objection  in  point  of  law  to  the  opinion 
and  direction  ot  the  court,  upon  a  trial  at 
bar,  or  of  the  Judge  at  nisi  prius,  either  as 
to  the  competency  of  witnesses,  the  admis- 
sibility of  evidence,  or  the  legal  effect  of  It, 
or  for  overruling  a  challenge,  or  refusing  a 
demurrer  to  evidence,  or  some  matter  of  law 
arising  upon  facts  not  denied,  in  which 
either  party  Is  overruled  by  the  court  2 
Tldd's  Pr.  862;  Wheeler  v.  Winn,  63  Pa.  122, 
01  Am.  Dec.  186.  It  was  always  held  that 
the  statute  contemplated  a  bill  for  the  pur- 
pose and  as  the  only  means  of  bringing  up- 
on the  record  objections  or  points  of  law  ruled 
upon  by  the  Inferior  court,  and  that  it  did  not 
affect  or  apply  to  any  matter  that  would  he 
shown  by  the  record  proper,  since  the  only 
reason  for  allowing  or  providing  for  a  bill 
of  exceptions  was  that  the  ruling  excepted 
to  could  not  otherwise  appear  upon  the  rec- 
ord. Referring  to  the  English  statute,  Judge 
THghman,  in  Downing  v.  Baldwin,  1  Serg.  & 
R.  SOO,  said:  "The  statute  does  not  say  that 
a  writ  of  error  shall  lie  on  the  bill  of  ex- 
ceptions. But,  inasmuch  as  a  writ  of  error 
lies  at  common  law,  and  the  effect  of  it  Is 
to  bring  the  record  before  the  superior  court 
the  Judges,  finding  the  bill  of  exceptions  up- 
on the  record,  are  bound  to  take  notice  of 
it"  In  Wheeler  v.  Winn,  supra,  after  quot- 
ing and  referring  to  the  remarks  of  Judge 
Tllghman,  and  speaking  of  a  state  statute 
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which  required,  when  requested  by  counsel, 
that  the  opinion  of  the  court  with  the  rea- 
sons therefor  be  reduced  to  writing  and  filed 
"of  record  in  the  cause,"  the  court  said: 
"The  Judges,  on  return  of  a  writ  of  error, 
finding  upon  the  record  palpable  errors  in  a 
charge  written  and  filed  under  the  statute, 
are  equally  bound  to  take  notice  of  them  as 
if  they  were  contained  in  a  bill  of  excep- 
tions." Since  the  appellate  court  must  nec- 
essarily take  notice  of  the  record,  and  cer- 
tain papers  and  proceedings  in  a  cause  ei- 
ther by  the  common  law  or  statute  constitute 
the  record  without  a  bill  of  exceptions,  in- 
cluding by  statute  in  this  state  the  pleadings, 
as  well  as  the  Judgment  and  orders  proiier 
to  be  entered  upon  the  Journal  of  the  court, 
and  the  sole  purpose  of  a  bill  of  exceptions 
is  to  bring  upon  the  record  and  before  the 
court  facts  and  proceedings  which  otherwise 
would  not  appear  of  record,  a  bill  is  unneces- 
sary where  all  the  facts  and  proceedings  up- 
on which  error  is  alleged  are  shown  by  the 
record  proper,  and  that  Is  the  firmly  estab- 
lished rule.  3  Eiicy.  PI.  &  Pr.  404-406;  2 
Cyc.  1076;  4  Standard  Proc.  293,  298.  In 
line  with  the  general  ruling  upon  the  sub- 
ject, this  court  has  held  that  it  is  unneces- 
sary and  Improper  to  incorporate  the  plead- 
ings and  Journal  entries  in  a  bill,  although 
when  that  is  done  it  will  not  invalidate  the 
bin  or  prevent  that  properly  within  it  from 
becoming  part  of  the  record.  Sawln  v. 
Pease,  6  Wyo.  91,  42  Pac.  750.  See,  also, 
3  Ency.  PI.  &  Pr.  404-406. 

With  these  iirlnciples  tn  mind  there  cannot 
be  much  difficulty,  we  think,  in  construing 
the  statutory  provisions  on  the  subject,  not- 
withstanding that  they  may  seem  to  contain 
some  confusing  expressions.  The  provisions 
are  found  in  sections  4597  and  4598,  (compiled 
Statutes  1910;  the  latter  prescribing  when 
it  is,  and  the  former  when  It  is  not,  neces- 
sary to  reduce  exceptions  to  writing  and 
have  them  allowed  and  signed  by  the  court 
or  Judge.  We  quote  all  of  section  4597  and 
the  material  part  of  section  4598: 

"Sec.  4597.  When  the  decision  objected  to 
la  entered  on  the  record,  and  the  grounds  of 
objection  appear  in  the  entry,  the  exception 
may  be  taken  by  the  party  causing  It  to  be 
noted  at  the  end.  of  the  entry  that  he  ex- 
cepts. 

"Sec.  4598.  When  the  decision  is  not  enter- 
ed on  the  record,  or  the  grounds  of  objec- 
tion do  not  sufficiently  appear  in  the  entry, 
•  ♦  *  tlie  party  excepting  must  reduce 
his  exception  to  writing  and  present  it  to 
the  court,  or  to  the  Judge  •  »  »  within 
the  time  given  for  allowance." 

Following  tlie  generally  accepted  rule 
above  stated,  it  has  been  the  practice  in  this 
court  from  the  beginning,  when  considering 
an  error  alleged  in  the  sustaining  or  over- 
ruling of  a  demurrer  to  a  pleading,  to  do 
so  upon  the  record  proiwr,  without  re(|ulr- 
ing  tl<e  ruling  and  exception  to  be  shown  by 


a  bill  of  exceptions.  A  few  cases  only  will 
be  cited.  In  some,  perhaps  a  majority,  of 
those  cited,  the  fact  that  the  hearing  was 
had  upon  the  record  without  a  bill  is  not 
stated,  bat  it  appears  Inferentially  at  least 
in  most  of  them,  and  in  none  does  it  appear 
that  the  exception  was  preserved  by  bill,  or 
that  a  bill  was  deemed  necessary  for  that 
purpose.  U.  P.  K.  K.  Co.  v.  Byrne,  2  Wyo. 
109 ;  Commissioners  t.  Johnson,  2  Wyo.  259 ; 
Perkins  v.  McDowell,  3  Wyo.  328,  23  Pac. 
71;  Wheaton  v.  Rampacker,  3  Wyo.  441,  26 
Pac.  912;  France  v.  Connor,  3  Wyo.  445,  27 
Pac.  569;  Cone  v.  Ivlnson,  4  Wyo.  203,  212, 
33  Pac.  31,  35  Pac.  933;  State  v.  Commis- 
sioners, 4  Wyo.  313,  33  Pac.  992,  35  Pac. 
929;  Commissioners  t.  Atkinson,  4  Wyo. 
334,  340,  33  Pac.  995;  Dobson  v.  Owens,  5 
Wyo.  85,  37  Paa  471.  It  was  held  In  Rail- 
road Co.  T.  Byrne,  supra,  and  in  Dobson  t. 
Owens,  supra,  that  a  bill  was  not  necessary 
to  present  the  exception.  In  the  first  of 
these  cases  Judge  Peck  said:  "Tbls  is  an 
action  of  assumpsit  for  merchandise  sold 
and  delivered  by  Byrne  to  the  company. 
The  latter  duly  excepted,  and  duly  presents 
to  us,  under  section  302  of  the  Civil  Code, 
an  exception  to  an  order  of  the  district 
court,  overruling  its  demurrer  to  the  peti- 
tion ;  but  the  exception  has  no  merit"  The 
section  referred  to,  found  on  page  71  of  the 
Compiled  Laws  1876,  is  now  section  4597 
above  quoted.  The  opinion  clearly  discloses 
that  the  demurrer  and  exception  thereto 
were  not  shown  by  bill  of  exceptions.  That 
it  was  Intended  by  the  learned  Judge  to  con- 
strue the  section  in  accordance  with  the 
general  rules  above  stated  as  to  the  puri>ose 
and  necessity  of  a  bill  fairly  appears  from 
ills  dissenting  opinion  in  Johns  v.  Adams 
Bros.,  2  Wyo.,  at  page  203.  He  there  said: 
"The  record,  defined  by  section  397  (the  sec- 
tion stating  from  what  the  record  shall  be 
made  up,  now  section  4630,  Comp.  Stat),  em- 
braces exceptions  that  are  preserved  under 
sections  302  and  303  (now  sections  4597  and 
4598,  Comp.  Stat).  These  two  sectiona  in- 
tended only  to  put  the  record  of  the  district 
court.  In  respect  to  exception,  into  condition 
for  review  here,  bat  are  wholly  distinct  from, 
and  Independent  of  each  other,  each  apply- 
ing to  a  class  of  cases  essentially  different 
from  that  to  which  the  other  applies;  and, 
when  either  has  been  complied  with,  and 
the  other  appellate  provisions  have  been  ob- 
served, the  exception  secures  to  the  party 
the  right  to  a  review  here  of  whatever  the 
exception  presents.  The  first  (302)  provides 
for  only  exceptions  which  relate  to  matters 
originating  in  (have  their  basis  in)  the  rec- 
ord, and  are  perfected  by  being  in  the  first 
instance  entered  there;  the  second  (303) 
for  only  exceptions  which  relate  to  matters 
not  originating  in  (have  their  basis  not  of) 
the  record,  and  are  iJerfected  upon,  and  be- 
I  come  H  part  of  it  only  through,  a  bill  of  ex- 
I  ceptiuus."     In  Uobsuu  t.  Owens,  Chief  Jus- 
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tice  Groeabeck  dellvertng  the  opinion.  It 
was  held  that  although  the  bill  of  exceptions 
was  defectlre,  and  therefore  could  not  be 
considered,  the  ruling  upon  the  demurrer 
to  the  answer  which  was  excepted  to  was 
<q>en  to  consideration,  since  the  transcript 
of  the  record  outside  the  bill  showed  such 
ruling  and  exception,  and  the  ruling  was 
assigned  as  error;  the  court  saying:  "This 
is  sufficient  to  confer  Jurisdiction  upon  this 
court,  without  regard  to  the  matters  pre- 
sented in  the  bill  of  exceptions."  And  a 
motion  to  dismiss  on  the  ground  that  the  bill 
of  exceptions  was  defective  was  denied.  In 
Perkins  v.  McDowell,  it  appears  that  an  or- 
der OTemillng  a  demurrer  to  the  petition 
was  reviewed  upon  the  record  proper ;  Chief 
Justice  Van  Devanter  delivering  the  opinion. 

Counsel  for  defendant  In  error  cite  the 
case  of  Johnston  v.  Irrigating  Co.,  4  Wyo. 
164,  33  Pac.  22,  as  authority  for  the  proposi- 
tion that  a  bill  is  required  to  preserve  and 
present  an  exception  to  the  ruling  upon  a 
demurrer.  But  the  point  was  not  involved 
in  that  case.  It  was  a  proceeding  conducted 
under  a  statute  for  an  adjudication  of  pri- 
orities of  water  rights,  and  came  to  the  dis- 
trict court  on  appeal  from  the  State  Board 
of  ControL  Motions  to  dismiss  the  appeal 
were  sustained  on  the  ground  of  the  Insuffi- 
ciency of  the  notice  of  appeal,  and  a  motion 
for  leave  to  file  an  amended  notice  was  over- 
ruled. The  cause  came  to  this  court  on  er- 
ror without  any  bill  of  exceptions,  and  it 
was  held  that  no  question  was  presented  for 
review,  in  the  absence  of  a  bill  showing  the 
exceptions  to  the  ruling  on  the  motions  and 
the  fttcts  explaining  the  same;  and  a  refer- 
ence to  the  argument  of  counsel  published 
in  the  report  of  the  case  shows  that  the 
{Mint  made  In  that  respect  was  that  the  mo- 
tions aforesaid  were  not  iMirt  of  the  record 
without  a  bill.  That  we  think  was  the  point 
decided  with  reference  to  the  necessity  of  a 
bill.  The  case  does  not  hold  that  a  matter 
otherwise  of  record  must  also  be  presented 
by  a  bill  of  exceptions.  Other  cas^s  decided 
by  this  court  might  be  dted  which  hold  that 
a  bill  is  not  required  as  to  matters  fully 
shown  by  the  record  proper,  but  those  above 
cited  are  sufficient  to  show  that  the  question 
has  for  many  years  been  definitely  and  con- 
clusively settled  by  this  court,  and  we  think 
without  doubt  that  It  has  been  correctly  set- 
tled. 

It  is  provided  In  section  4598  that  when 
the  bill  has  been  allowed  and  signed  it  shall 
be  filed  tcith  the  pleadings  at  a  part  of  the 
record,  thus  recognizing  the  purpose  of  the 
bill  to  bring  something  into  the  record,  and 
that  the  pleadings  constitute  a  part  of  the 
record.  A  demurrer  Is  a  pleading  under  the 
Code.  Comp.  Stat.  1910,  $  4378.  If  there  Is 
any  expression  In  either  section  at  all  con- 
fusing, It  Is  that  which  refers  to  the  grounds 
of  objection  appearing  or  not  appearing  in 
the  entry.    But  when  the  object  of  a  bill  is 


considered,  It  is  dear  that,  In  (Connection 
with  the  demurrer  already  a  part  of  the  rec- 
ord, the  grounds  of  objection  sufficiently  ap- 
pear in  an  entry  showing  a  ruling  upon  the 
demurrer,  either  sustaining  or  overruling  it 
The  purpose,  and  the  only  purpose,  of  the 
provisions  of  the  two  sections,  is  to  have  a 
record  showing  and  explaining  the  exception. 
The  cases  from  Ohio,  from  which  state  oar 
Code  was  taken,  bo  far  as  they  touch  upon 
the  matter,  show  that  the  rule  there  observ- 
ed is  that  a  bill  is  required  only  in  respect 
of  matters  not  shown  by  the  record  proper. 
Goyert  v.  Elcher,  YO  Ohio  St  30,  34,  70  N. 
E.  508;  Howell  v.  Fry,  19  Ohio  St  556; 
Hamer  v.  Batdorf,  35  Ohio  St  113;  Lock- 
hart  y.  Brown,  31  Ohio  St  431.  And  In 
Conunerdal  Bank  v.  Buckingham,  12  Ohio 
St  402,  referring  to  the  provisions  covering 
the  matter  of  exceptions,  it  Is  said  that 
these  provisions  are  found  In  the  title  which 
treats  of  and  regulates  the  trial  of  causes, 
"and  they  manifestly  relate  to  decisions 
which  are  made  by  the  court  upon  ques- 
tions of  law  which  arise  during  the  progress 
of  the  trlaL"  And  it  was  held  that  they  did 
not  relate  to  the  final  judgment;  the  court 
saying  further:  "If  the  record  shows  such 
final  judgment  to  be  erroneous,  it  Is  the 
right  of  the  party  aggrieved  to  have  it  re- 
versed, vacated,  or  modified,  on  petition  In 
error,  to  the  proper  reviewing  court  To 
note  an  exception  to  a  final  judgment,  In  the 
court  which  renders  It  after  the  controversy 
Is  there  ended,  would  seem  to  be  utterly  fu- 
tile." That  decision  was  cited  and  followed 
by  this  court  In  Nichols  t.  Com'rs,  13  Wyo. 
1,  76  Pac.  681,  3  Ann.  Cas.  543,  as  to  the  ne- 
cessity for  noting  an  exception  to  the  final 
judgment. 

In  Indiana  the  Code  provisions  respecting 
this  matter  are  expressed  in  the  same  lan- 
guage as  that  found  In  our  statute,  and  they 
have  been  construed  by  the  Supreme  Court 
of  that  state  as  to  their  effect  upon  an  excep- 
tion to  a  ruling  upon  a  demurrer.  Refer- 
ring to  the  provision  that  where  the  decision 
objected  to  Is  entered  on  the  record,  and  the 
grounds  of  objection  appear  in  the  entry,  the 
party  may  cause  It  to  be  noted  at  the  end  of 
the  entry  that  be  excepts,  and  that  such 
entry  shall  be  sufficient,  it  ia  said  In  Matlock 
V.  Todd,  19  Ind.  130 :  "Now  pleadings  must 
be  entered  of  record.  The  complaint,  an- 
swers, demurrers,  etc.,  must  be  filed  by  the 
clerk,  and  they  constitute  a  part  of  the  rec- 
ord proper.  The  journal  entry,  by  the  clerk, 
of  their  filing,  is,  also,  necessarily  a  part  of 
the  record.  And  where  a  demurrer  is  filed 
to  a  pleading,  the  demurrer,  as  we  have  said, 
is  a  natural  part  of  the  record;  the  entry, 
by  the  clerk,  of  its  filing,  Is  so  also:  and  so 
is  the  action  of  the  court  in  sustaining  ov 
overruling  it  And  as  the  demurrer  must  as- 
sign causes,  the  ground  of  the  deolsicn  of  the 
court  upon  it  appears  necessarily,  as  a  gen- 
eral rule,  in  such  cases,  in  the'  entry  of  the 
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dedsloD  by  the  derk,  considered  in  connec- 
tion with  the  demurrer.  Hence,  a  bill  of  ex- 
ceptions, in  SBch  cases,  is  not  necessary.  It 
is  only  necessary  that  the  party  cause  it  to 
be  noted  that  be  excepts."  The  same  prin- 
ciple is  announced  and  applied  in^Lucas  v. 
Waynetown,  86  Ind.  180;  Redinbo  v.  Frets, 
99  Ind.  458,  and  Lindley  y.  Kelley,  42  Ind. 
294.  In  the  case  last  cited,  after  quoting  the 
two  sectionB  like  our  own  under  consideration, 
the  court  say:  "The  above-quoted  sections 
do  not  introduce  any  new  practice,  but  sim- 
ply re-enact  the  law  as  it  has  existed  since 
bills  of  exception  were  Introduced  by  statute 
in  England."  See,  also,  Elliott's  App.  Proc. 
H  783,  797;  Phillips  on  Code  PI.  §  528. 

In  Kansas,  under  a  statutory  provision  like 
our  own  as  to  an  exception  where  the 
grounds  of  objection  appear  in  the  entry,  it 
was  uniformly  held  that  a  bill  of  exceptions 
waa  necessary  only  to  make  a  record  of  what 
would  not  otherwise  appear  in  the  record. 
In  Bums  T.  Burgett,  19  Kan.  102,  it  was  said 
that  a  bill  should  be  confined  to  its  legiti- 
mate purpose  of  only  stating  matters  which 
would  otherwise  not  be  incorporated  in  the 
recortl.  And  in  that  state  it  was  also  held 
that  neither  a  bill  of  exceptions  nor  an  ex- 
ception is  necessary  to  present  for  review  an 
error  apparent  upon  the  record.  Est  of 
Shaffer  t.  McKanna,  24  Kan.  22;  Woolley 
T.  Van  Volkenburgh,  16  Kan.  20 ;  McKinstry  v. 
Garter,  48  Kan.  428,  29  Pac.  597;  Nute  t. 
Am.  Glucose  Co.,  55  Kan.  225,  40  Pac.  279; 
Burdlck  on  New  Tr.  &  App.  8S  191-193.  A 
bill  of  exceptions,  if  prepared  to  show  an  ex- 
ception to  a  ruling  upon  a  demurrer  to  a  peti- 
tion, would  necessarily  and  only  recite  the 
filing  of  the  petition  and  demurrer,  setting 
them  out  in  full,  the  ruling  upon  the  de- 
murrer, and  the  exception.  All  that  appears 
by  the  record  proper.  None  of  that  requires 
the  additional  authentication  of  the  certifi- 
cate and  slgn'ature  of  the  judge.  To  require 
a  bill  in  such  case  would  be  worse  than  use- 
less. The  record  entry  of  the  decision  and 
exception  necessarily  shows  that  the  demur- 
rer was  sustained  or  overruled.  The  excep- 
tion, if  one  is  noted,  is  to  that  decision ;  the 
demurrer  constitutes  the  objection.  And 
where  the  entry  states  that  the  ruUng  was 
upon  the  demurrer,  a  paper  which  is  of  rec- 
ord in  the  cause,  the  grounds  of  the  objection 
sutHclently  appear  in  the  entry,  and  with  the 
same  force  and  effect  as  a  record  as  though 
the  cause  or  the  several  causes  assigned  for 
the  demurrer  were  copied  at  length  in  the 
journal  entry  recording  the  decision.  But  in 
the  case  at  bar  the  entry  is  not  confined  to  a 
statement  of  the  decision,  as  it  might  have 
been,  but  preceding  the  order  overruling  the 
demurrer  it  recites  that  the  court  finds  that 
the  petition  states  a  cause  of  action,  clearly 
indicating  thereby  the  ground  of  the  objec- 
tion urged  against  the  petition.  In  accord- 
ance with  the  previous  decisions  of  this  court, 
therefore,  we  hold  that  the  exception  to  the 


ruling  upon  the  demnrra  sufficiently  appears 
upon  the  record,  if  under  the  circumstances 
of  the  case  that  ruling  may  properly  be  con- 
sidered in  reviewing  the  final  Judgment. 

[2]  2.  A  waiver  of  the  demurrer  would  not 
be  ground  for  dismissal  without  also  a  waiv- 
er of  the  defects  suggested  by  the  demurrer. 
The  grounds  of  objection  stated  in  the  de- 
murrer and  here  urged  do  not  relate  to  the 
form  of  the  statement  of  the  cause  of  action, 
but  the  effect  thereof  is  to  charge  a  total 
failure  to  state  the  substance  of  a  good  cause 
of  action,  and  that  the  petition  is  therefore 
insufficient  to  support  the  judgment  Such 
a  defect  is  never  waived  either  by  failure  to 
demur  or  by  answering  over  after  demurrer 
filed  and  overruled,  unless  the  defect  be  aid- 
ed or  cured  by  the  answer  or  the  subsequent 
proceedings. 

At  common  law,  after  the  enactment  of  the 
statutes  of  amendments  and  jeofails,  a  gen- 
eral demurrer  was  limited  to  defects  in  sub- 
stance, and  by  pleading  over,  without  de- 
murring specially,  defects  of  form  were  waiv- 
ed or  cured.  Defects  of  substance,  which 
might  be  taken  advantage  of  by  general  de- 
murrer, such  as  want  of  jurisdiction  of  the 
subject-matter,  or  the  failure  to  allege  suf- 
ficient facts,  the  defect  not  being  merely  in 
the  form  of  the  statement,  were  not  waived 
or  cured  by  pleading  over  without  demurring. 
On  the  contrary,  such  defects  could  be  taken 
advantage  of  at  any  subsequent  stage  of  the 
proceedings,  as  by  objecting  to  the  Introduc- 
tion of  evidence,  by  motion  in  arrest  of  judg- 
ment, by  motion  for  judgment  nou  obstante 
veredicto,  or  by  writ  of  error.  There  were 
certain  exceptions  to  this  rule.  A  defect  in 
a  pleading  even  as  to  matter  of  substance 
might  be  aided  or  cured  by  the  pleading 
of  the  adverse  party,  as  where  the  an- 
swer supplied  a  necessary  fact  omitted 
from  the  declaration.  And  the  defect  might 
be  aided  or  cured  by  the  verdict,  that  is 
to  say,  by  Intendment  after  verdict;  the 
doctrine  in  that  respect  being  that  where 
a  defect  in  a  pleading  would  have  been  a 
fatal  objection  upon  demurrer,  yet  if  the  is- 
sue joined  be  such  as  necessarily  required, 
on  the  trial,  proof  of  the  facts  defectively  or 
imperfectly  stated  or  omitted,  and  without 
which  it  is  not  to  be  presumed  that  either 
the  judge  would  direct  the  jury  to  give,  or 
the  jury  would  have  given,  the  verdict,  such 
defect.  Imperfection,  or  omission  is  cured  by 
the  verdict;  but  the  thing  presumed  to  have 
been  proved  must  be  such  as  can  be  implied 
from  the  allegations,  by  fair  and  reasonable 
hitendment.  ,  1  Chltty's  PI.  (16th  Am.  Ed.) 
705.  The  main  rule  on  the  subject  is,  as  said 
by  Chitty,  that  a  verdict  will  aid  a  defective 
statement  of  title,  but  wUl  never  assist  a 
statement  of  a  defective  title,  or  cause  of  ac- 
tion. Id.  713.  The  courts  will  never,  la  or- 
der to  support  a  verdict  make  an  intendment 
which  is  inconsistent  with  the  allegations  on 
the  record.    Id.  712;  Stephen's  PL  (3d  Am. 
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Ed.)  IM;  Andrews'  Stephen'a  Fl.  C2d  Bd.)  | 
142. 

[8]  The  reason  for  tbe  mle  tl>at  a  defect 
In  Bubstanoe  Is  not  waived  except  under  the 
oondltlonB  Btated  is  that  a  pleading  of  fact, 
snch  as  an  answer,  does  not  admit  the  suffi- 
ciency In  law  of  the  facts  adversely  alleged 
in  a  prior  pleading.  If  a  pleading  does  not 
state  a  cause  of  action  or  a  defense^  there  16 
none  to  be  maintained  by  the  proof.  It  fol- 
lows, therefore,  as  said  in  PhllUps  on  Code 
Pleading:  "That  where  a  pleading  is  insuf- 
ficient in  substance^  the  opposite  party  may, 
without  demurring,  generally  avail  himself 
of  sneh  insufficiency.  He  may  do  this  In  varr 
ions  ways,  such  as  by  objecting  to  the  in- 
troduction of  evidence  at  the  trial,  by  motion 
tn  arrest  of  Judgment,  by  motion  fer  Judg- 
ment non  obstante  vcfdicto,  or  by  writ  of 
error."  Section  804.  Some  defects  of  form 
which  at  common  law  are  grounds  from  spe- 
cial demurrer  are  objected  to  under  the  code 
practice  only  by  motion.  The  various  grounds 
of  demurrer  stated  in  the  Code  inolnde  want 
of  Jurisdiction  of  the  subject  of  the  action, 
and  that  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
Comp.  Stat  {  4381.  And  the  demurrer  is  re- 
quired to  s];)eclfy  the  grounds  of  objection, 
although  it  is  declared  that,  if  the  grounds 
are  not  specified,  it  shall  be  regarded  as  ob- 
jecting only  that  the  petiti<Hi  does  not  state 
fkcts  sufficient  to  constitute  a  cause  of  action, 
or  that  the  court  has  no  Jurisdiction  of  the 
subject-matter.  Id.  |  4382.  Since  these  two 
defects  are  those  reached  by  general  demurs 
rer  at  common  law,  a  demurrer  specifying 
those  grounds  is  usually  referred  to  as  a 
"general  demurrer,"  though  that  term  is  not 
employed  tn  the  Code.  It  is  further  provided 
In  the  Code  as  to  these  two  substantial  de- 
fects as  follows:  "When  any  of  the  defects 
enumerated  in  section  4381  do  not  appear  up- 
on the  face  of  the  petition,  the  objection  may 
be  talcen  by  answer,  and  If  no  objection  be 
taken  either  by  demurrer  or  answer,  the  de- 
fendant shall  be'  deemed  to  have  waived  the 
same,  except  only  the  objection  to  the  Juris- 
diction of  the  court,  and  that  the  petition 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action."  Section  4383.  And  by  sec- 
tion 4624  it  is  provided:  "When,  upon  the 
statements  in  the  pleadings,  one  part?  is  en- 
titled by  law  to  Judgment  in  his  favor.  Judg- 
ment shall  be  so  rendered  by  the  court,  al- 
though a  verdict  has  been  found  against  such 
party."  This  provision,  it  is  said  by  the  Su- 
preme Court  of  Omo,  carries  into  the  Code 
the  sulwtance  of  what  was  theretofore  Imowu 
as  a  motion  non  obstante  verdicto  and  a  mo- 
tion in  arrest  of  Judgment  McCoy  v.  Jones, 
61  Ohio  St.  119,  56  N.  £1.  218. 

[4]  The  Code,  therefore,  follows  the  rule 
at  common  law  that  a  defect  in  substance 
la  not  waived  by  failure  to  demur,  and  that 
is  the  mle  generally  prevailing  under  code 
praetiG&  In  accordance  with  this  Is  the 
a31P.-4 


further  rule  prevailing  in  most  Juriadlctloas 
that  for  such  a  defect,  in  subistanoe  the  ob- 
jection may  be  made  for  the  first  time  on 
appeal;  the  rule  exoluding,  of  course,  objec- 
tions relating  merely  to  the  form  or  mannet 
in  which  the  cause  of  action  is  stated,  and 
rqguirlng  that  the  pleading  be  construed  lib- 
erally and  supported  by  every  legal  intend- 
ment, and  therefore  upheld  if  the  necessary 
facts  are  fairly  to  be  inferred  from  the  al- 
legations. 2  Ency.  PI.  &  Pr.  541,  542,  365, 
366k  373:  2  Cyc.  691;  2  Standard  Proc.  250; 
Phillips  on  Code  Fl.  {  304;  EUiott's  App. 
Proc.  471;  Chicago  v.  Lonergan,  196  111. 
518,  63  N.  B.  1018;  Kellogg  v.  School  Dist. 
13  OU.  286,  74  Pac.  Ill;  Trimble. v.  Doty,  16 
Ohio  St.  119;  Dalles  L.  Co.  v.  Urqubart,  16 
Or.  71. 19  Pac.  78 ;  Hartford  Fire  Ins.  Co.  v. 
Kahn,  4  Wyo.  364,  34  Pac.  895 ;  Nichols  v. 
Com'rs,  13  Wyo.  1,  76  Paa  681,  3  Ann.  Cas. 
643.  In  the  last  case  cited,  it  was  said  by 
this  court  to  be  the  established  rule  that  a 
Judgment  obtained  on  a  petition  which  falls 
to  state  a  cause  of  action  will  be  reversed, 
though  no  objection  was  made  thereto  In  the 
lower  court.  Dalles  L.  Co.  v.  Urquhart,  su- 
pra, was  like  this  case  in  tlUs,  that  the  ques- 
tion was  whether,  on  the  pleadings,  condem- 
nation was  authorised. 

The  principles  above  stated  apply  as  well 
where  a  demurrer  has  been  filed  and  over- 
ruled, for  nothing  can  be  clearer  than  that  a 
party  cannot  by  demurring  lose  th«  right 
whldi  is  his  without  demurring.  As  said 
in  Colorado,  "Having  demurred  (although  no 
exception  was  taken  to  the  ruling),  appellant 
is  not  in  any  worse  position  ttian  if  no  de- 
murrer had  been  filed."  Board,  etc.,  v.  Leon- 
ard, 26  Colo.  145,  57  Pac.  693.  This  is,  in- 
deed, clearly  implied  by  the  provisions  of 
section  4388,  supra,  for  it  could  not  be  in- 
tended that  a  defect  not  waived  by  failing  to 
take  the  objection  by  demurrer  or  answer 
would  be  waived  when  the  objection  is  so 
taken.  If  the  demurrer  remains  on  the  rec- 
ord for  consideration  on  appeal,  together 
with  the  exception  to  the  ruling  thereon, 
then  surely  the  objection  is  not  waived  by 
demurring,  and  if  the  demurrer  is  waived  by 
pleading  over  after  it  is  overruled,  then  it 
goes  out  of  the  record  and  cannot  be  consid- 
ered for  any  purpose,  for  the  theory  upon 
which  the  courts  adopting  the  rule  hold  that 
a  demurrer,  when  overruled,  is  waived  by 
pleading  over,  is  that  either  expressly  or  im- 
pliedly the  demurrer  is  withdrawn  or  aban- 
doned by  filing  the  subsequent  pleading  of 
fact,  and  when  so  withdrawn  or  abandoned 
the  case  stands  as  though  no  demurrer  had 
been  filed.  Formerly,  at  common  law,  when 
a  demurrer  to  the  declaration  was  overruled, 
the  facts  were  deemed  to  be  established  as  al- 
leged, and  Judgment  was  entered  thereon,  as 
is  now  done  when  a  defendant  stands  on  bis 
demurrer,  refusing  to  further  plead.  When 
the  practice  was  adopted  of  allowing  the 
defendant  t«  i^ead  after  the  demurrer  was 
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overmled,  ho  was  required  to  withdraw  his 
demurrer,  and  thereafter  the  case  was  treat- 
ed the  same  as  U  there  had  heen  no  de- 
mnrrer.  It  passed  out  of  the  record  and 
judgment  thereon  was  avoided.  By  the  mod- 
em practice,  where  the  rule  prevails  "that 
by  pleading  over  after  the  overruling  of  a  de- 
murrer the  latter  is  waived,  it  is  not  usual 
to  require  a  formal  withdrawal  of  the  de- 
murrer ;  but  It  is  so  treated  and  eeases  to  \>e 
considered  as  on  the  record,  and  the  parties 
are  left  in  that  respect  in  the  same  situa- 
tion as  if  the  demurrer  iiad  not  been  filed. 
Phillips  on  Code  PI.  §  307;  Bliss  on  Code 
Pi.  §  417;  Nordhaus  v.  Railroad  Co.,  242 
111.  166,  89  N.  E.  974;  Wales  v.  Lyon,  2 
Mich.  276.  Therefore,  for  clear  and  obvious 
reasons,  whether  the  position  be  taken  that 
the  ruling  on  the  demurrer  is  open  to  consid- 
eration when  reviewing  the  final  Judgment, 
or  that  it  is  not,  in  either  case  the  objection 
Is  not  waived  by  filing  a  demurrer  that  has 
been  overruled,  where  It  would  not  be  waiv- 
ed by  falling  to  demur.  This  Is  recognized 
by  all  the  authorities,  as  wiU  be  disclosed  by 
reference  to  the  cases  decided  in  those  states 
where  the  demurrer  and  the  specific  error, 
if  any,  in  overruling  it  Is  held  to  be  waived 
by  pleading  over,  as  well  as  where  the  con- 
trary Is  the  accepted  rule.  Wheelock  v.  Lee, 
74  N.  Y.  4&u;  Sullenberger  v.  Gest,  14  Ohio, 
203;  City  of  Plankinton  v.  Gray,  63  Fed.  415, 
11  C.  C.  A.  268 ;  Marske  T.  Willard,  169  111. 
276,  48  N.  E.  290;  Chicago  v.  Lonergan,  su- 
pra; Catron  v.  La  Fayette  Co.,  106  Mo.  659, 
17  S.  W.  577;  Haase  v.  DlstllUng  Co.,  64  Mo. 
App.  131;  Wilson  v.  Ry.  Co.,  67  Mo.  App. 
445;  Goodrich  v.  Com'rs,  47  Kan.  355,  27 
Pae.  1006,  18  L.  R.  A.  113;  Sanford  v.  Weeks, 
39  Kan.  649,  18  Pac.  823;  Fordyce  v.  Merrill, 
49  Ark.  277,  5  S.  W.  329;  White  v.  Stokes,  67 
Ark.  184,  53  S.  W.  1060 ;  Cox  v.  Peoria  Mfg. 
Co.,  42  Neb.  660,  60  N.  W.  933 ;  Hopewell  v. 
McGrew,  50  Neb.  789,  70  N.  W.  .*?97;  Bank 
v.  Pence,  59  Neb.  579,  81  N.  W.  623. 

It  follows  that  it  would  be  necessary  to 
deny  the  motion  to  dismiss  whether  the  rul- 
ing on  the  demurrer  may  properly  be  consid- 
ered or  not,  for  upon  the  record,  without 
regard  to  the  demurrer  but  treating  it  as 
never  filed  or  withdrawn,  the  question  is 
presented  by  the  petition  in  error  whether 
the  petition  upon  which  the  judgment  was 
rendered  states  facts  sufficient  to  constitute 
a  cause  of  action  or  to  support  the  judg- 
ment. A  consideration  of  the  ruling  on  the 
demurrer  as  an  alleged  ground  for  reversal 
would  not  change  the  situation,  or  the  rules 
to  be  applied  In  reviewing  the  judgment,  for 
any  error  or  defect  In  the  pleadings  or  pro- 
ceedings not  affecting  the  substantial  rights 
of  the  adverse  party  must  be  disregarded: 
and  the  defendant  having  answered  and 
gone  to  trial  upon  the  issues  of  fact,  the 
plaintiff  would  be  entitled  at  this  stage  of 
the  case  to  the  benefit  of  anything  in  the 
proceedings  subsequent  to  the  o%'errullng  of 


the  demurrer  that  may  hav«  aided  the  drfect 
in  the  petition,  if  any,  under  the  rules  above 
adverted  to.  Davis  v.  Lumber  Co.,  14  Wyo. 
517,  85  Pac.  980;  Nott  v.  Johnson,  7  Ohio 
St  270.  In  this  case  there  is  nothing  in  the 
Intermediate  proceedings  that  can  aid  the 
petition,  if  the  objections  are  well  taken. 

[S]  Aside  from  the  mere  technicality  In- 
volved in  the  question,  therefore,  it  is  Im- 
material whether  the  assignment  of  error 
based  upon  the  overruling  of  the  demurrer 
be  considered  or  the  other  assignments  un- 
der which  it  is  also  claimed  that  the  judg- 
ment Is  erroneous  because  unsupported  by 
any  facts  alleged  In  the  petition.  And  that, 
we  think,  might  be  a  sufficient  reason  for 
disregarding  the  strict  and  technical  rule  at 
common  law  that  the  effect  of  answering 
over  is  to  abandon  or  withdraw  the  demur- 
rer, at  least  where  there  Is  no  right  of  ap- 
peal directly  from  the  order  overmling  the 
demurrer,  but  only  from  a  final  judgment  ren- 
dered thereon  or  from  the  final  judgment 
rendered  in  the  cause.  But  the  practice 
has  been  long  establlghed  in  this  court  of 
considering  an  exception  to  the  order  over- 
ruling a  general  demurrer,  when  reviewing  a 
judgment  rendered  upon  a  trial  Involving  is- 
sues of  fact  presented  by  subsequent  plead- 
ings. This  Is  shown  by  many  cases,  some  of 
them  being  cited  in  that  part  of  this  opin- 
ion discussing  the  matter  of  exceptions,  and 
among  others  that  might  be  cited  are  the 
early  cases  of  Insurance  Company  v.  Pierce, 
1  Wyo.  45,  and  Ivinson  v.  Althorp,  1  Wyo. 
71;  and  the  later  case  of  Davis  v.  Lumber 
Co.,  14  Wyo.  517,  85  Pac.  980.  We  should 
hesitate  in  refusing  to  follow  a  practice  so 
long  established  without  the  most  urgent 
reasons  for  doing  so.  But  we  are  convinced 
tliat  it  accords  with  the  intent  and  spirit 
of  the  Code  and  Is  sustained  by  Its  provi- 
sions. As  frequently  decided  by  this  court, 
an  appellate  proceeding  cannot  be  taken 
from  the  order  overruling  the  demurrer,  but 
only  from  a  final  judgment  rendered  thereon 
when  the  party  stands  on  his  dwnurrer  with- 
out pleading  further,  or  from  a  final  judg- 
ment rendered  in  the  cause  after  a  trial  of 
the  issues  of  fact  where  there  has  been 
further  pleading  presenting  Issues  of  fact. 

[8]  Where  the  order  overruling  a  demurrer 
Is  treated  as  interlocutory  merely,  and  not, 
therefore,  an  order  authorlsting  the  immedi- 
ate taking  of  an  appeal  or  proceeding  In  er- 
ror, and  the  objection  is  either  that  the 
pleading,  if  a  complaint  or  petition,  fails  to 
state  facts  sufficient  to  constitute  a  cause 
of  action,  or  that  there  is  a  want  of  juris- 
diction of  the  subject-matter,  the  general 
rule  that  error  in  overruling  a  demurrer  is 
waived  by  pleading  over  does  not  apply.  6 
Bnoy.  PI.  &  Pr.  365;  1  Bates,  PI.  Pr.  Par. 
&  F.  42.V424 ;  Teal  v.  Walker.  11  U.  S.  242. 
4  Sup.  Ct  420,  28  L.  Ed.  415;  Bauserman 
V.  Blunt,  147  U.  S.  &i7,  IH  Sup.  Ot.  466,  H7 
U  Ed.  316;    Trimble  v.  Doty,  16  Ohio  St 
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119 ;  Coal  &  Car  Co.  v.  Norman,  49  Ohio  St 
008,  32  N.  E.  857;  O'Donohue  v,  Hendrix, 
13  Neb.  255,  13  N.  W.  215;  U.  P.  Ry.  Co.  v. 
Estes,  37  Kan.  229,  15  Pac.  157;  Mo.  Pa& 
Ry.  Co.  T.  Webster,  S  Kan.  App.  106,  42  Pac. 
S45;  Cox  V.  Peoria  Mfg.  Co.,  42  Neb.  660, 
60  N.  W.  933;  Schofleld  v.  Terr.,  9  N.  M. 
526,  60  Pac.  306;  Fletcher  v.  Dunbar,  21 
La.  Ann.  150;  Hunter's  App.,  71  Conn.  189, 
41  AtL  657;  Zieverink  t.  Kemper,  19  Wkly. 
Law  Bui.  (Ohio)  270.  It  is  said  in  Kansas 
that  the  only  effect  of  filing  the  answer  and 
Iiarticipating  in  the  trial  is  that  the  (lues- 
tion  of  error  in  the  mliug  on  the  demurrer 
cannot  be  taken  to  the  reviewing  court  until 
tlie  remainder  of  the  case  is  so  taken.  Rail- 
way Co.  V.  Webster,  supra.  And  it  is  held 
in  that  state  that  a  defendant  whose  demur- 
rer has  been  overruled  may  elect  to  stand  on 
the  demurrer  and  at  once  take  the  case  to 
the  appellate  court;  or  an  answer  may  be 
filed,  and  when  the  case  is  finally  tried,  if 
it  is  tried  on  the  original  petition,  the  case 
may  then  be  taken  to  the  appellate  court 
by  the  i>arty  demurring,  and  the  ruling  on 
the  demurrer  will  be  passed  on  there.  Rail- 
way Co.  V.  EiStes,  supra. 

The  rule  is  clearly  stated  by  the  Supreme 
Court  of  the  United  States  In  Teal  v.  Walk- 
er, supra,  as  follows:  "The  writ  of  error 
is  not  taken  to  reverse  the  Judgment  of  the 
court  upon  the  demurrer  to  the  complaint, 
for  that  was  not  a  final  judgment,  but  to 
reverse  the  Judgment  rendered  upon  the 
verdict  of  the  Jury.  The  error,  if  it  be  an 
error,  of  overruling  the  demurrer,  could  have 
been  reviewed  on  motion  in  arrest  of  Judg- 
ment, and  is  open  to  review  upon  this  writ 
of  error.  When  the  declaration  fails  to 
state  a  cause  of  action,  and  clearly  shows 
that  npon  the  case  as  state<l  the  plaintiff 
cannot  recover,  and  the  demurrer  of  the  de- 
fendant thereto  is  overruled,  be  may  an- 
swer upon  leave  and  go  to  trial,  without 
losing  Che  error  in  overruling  the  demurrer. 
The  error  is  not  waived  by  answer,  nor  is 
It  cured  by  verdict  The  question,  therefore, 
whether  the  complaint  in  this  case  states 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. Is  open  for  consideration." 

The  same  rule  is  announced  in  the  Con- 
necticut  case  above  cited,  the  court  so  hold- 
ing on  the  ground  that  by  statute  the  defend- 
ant had  an  absolute  right  to  plead  over  after 
demurrer  overruled,  and  therefore  the  right 
to  take  every  objection  open  to  him  in  one 
and  the  same  suit,  without  being  compelled 
to  elect  between  matters  of  law  and  matters 
of  fact  in  presenting  the  issues  to  be  tried 
and  determined.  In  Zieverink  v.  Kemper, 
supra,  decided  on  error  by  the  superior 
court  of  Cincinnati,  where  a  demurrer  on 
the  ground  that  it  appeared  on  the  face  of 
the  petition  that  the  action  was  barred  by 
the  statute  of  limitations  was  filed  and  over- 
ruled, and  after  the  demurrer  was  overruled 
an  answer  was  filed  which  did  not  plead  the 


statute,  it  was  held  that  th«  error  in  over- 
ruling the  demurrer  was  not  waived,  and 
the  provision  of  the  Code  requiring  that 
Judgment  be  rendered  In  favor  of  the  party 
entitled  thereto  upon  the  statements  in  the 
pleadings,  notwithstanding  a  verdict  against 
him.  was  referred  to  as  sufiicient  to  sustain 
the  decision.  It  was  further  held  that,  hav- 
ing raised  the  question  of  the  bar  of  the  stat- 
ute by  demurrer,  the  facts  appearing  by  the 
petition,  it  was  not  necessary  to  tender  the 
same  defense  a  second  time  by  answer  after 
it  had  been  decided  adversely  to  the  defend- 
ant The  Judgment  was  reversed  for  the 
error  in  overruling  the  demurrer. 

[7]  The  reasons  for  requiring  a  demurrer 
to  be  withdrawn  upon  pleading  over,  or 
treating  that  as  done,  do  not  exist  where  an 
appeal  or  proceeding  in  error  Can  only  be 
taken  from  .a  final  order  or  Judgment  In  the 
case  and  a  party  is  permitted  to  except  to 
the  overruling  of  his  demurrer  and  then 
plead  over.  Where  that  practice  is  provided 
for,  it  is  clearly  intended  that,  after  the  is- 
sue of  law  is  determined  by  the  decision  of 
the  court  adversely  to  the  demurrant,  he 
may  then  tender  an  Issue  of  fact  before  the 
rendition  of  final  Judgment  upon  the  issue  of 
law,  without  waiving  the  error,  if  any,  in 
the  decision  on  •  that  issue.  Otherwise  an 
election  between  the  issue  of  law  and  a  pro- 
posed Issue  of  fact  would  be  required  with- 
out the  right  to  present  the  issue  of  fact  if 
electing  to  stand  upon  the  demurrer,  or  to 
have  the  demurrer  passed  on  by  the  review- 
ing court  if  electing  to  submit  an  issue  of 
fact ;  that  this  was  not  intended  is  disclosed 
by  the  various  provisions  of  the  Code  relat- 
ing to  the  pleadings,  the  trial,  and  proceed- 
ings in  error.  One  of  the  reasons  assigned 
for  a  withdrawal  of  the  demurrer  upon 
pleading  over  is  that  a  demurrer  admitting 
the  facts  and  an  an^er  denying'  them  are 
totally  inconsistent  with  each  other  and  can- 
not stand  together.  Pickering  v.  Telegraph 
Co.,  47  Mo.  457.  But  if  is  not  true  in  fact 
that  a  demurrer  admits  the  allegations  of 
the  pleading  demurred  to,  for  nothing  is 
thereby  affirmatively  or  expressly  admitted. 
It  merely  denies  the  legal  sufficiency  of  the 
facts  alleged,  and  hence  such  facts  are  said 
to  be  admitted,  and,  impliedly,  they  are  ad- 
mitted, but  solely  for  the  purpose  of  testing 
their  sufficiency  in  law.  When  the  demurrer 
is  overniled,  the  Implied  admls.slon  has  serv- 
ed its  purpose.  Brewing  Ass'n  v.  Bond,  66 
Fed.  653,  13  O.  C.  A.  665;  Belden  v.  Black- 
man,  124  Mich.  667,  83  N.  W.  616;  Donovan 
V.  Boeok,  217  Mo.  70,  116  S.  W.  543;  Bliss 
on  Code  PI.,  {  418.  It  thereafter  remains 
on  the  record  as  an  overruled  demurrer,  at 
least  when  an  exception  is  noted  to  the  rul- 
ing, If  It  continues  on  the  record  at  all.  and 
when  permitted  to  so  remain  it  cannot  be 
regarded  as  an  admission,  and  therefore  evi- 
dence of  the  facts  ne<'essary  to  be  proved  to 
establish  tlie  cause  of  action  or  defense  up- 
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on  tbe  trial  of  fhe  Issnes  of  fact  arising 
upon  BUbseqnent  pleadings.  Since  fhe  Code 
allows  a  proceeding  in  error  only  from  the 
final  Judgment,  that  judgment,  when  render- 
ed Alter  a  trial  of  an  issue  of  fact  arising 
upon  pleadings  filed  after  tbe  overruling  of 
the  demurrer,  is  to  be  regarded  as  rendered 
upon  all  the  issues  in  the  cause — ^the  issue  of 
law  as  well  as  the  issue  of  fact — or,  at  least, 
as  a  final  Judgment  authorizing  an  appellate 
proceeding  to  question  the  correctness  of  the 
decision  on  tbe  issue  of  law  as  well  as  the 
issue  of  fact,  for  the  Code  contains  nothing 
disclosing  an  intent  to  deprive  a  party  of 
the  right  to  challenge  by  a  proceeding  in 
error  the  correctness  of  the  decision  of  tbe 
trial  court  upon  both  issues,  or  an  issue  of 
fact  as  well  as  an  issue  of  law.  Mechanics' 
Bank  v.  Woodward,  74  Conn.  680,  51  Atl. 
1084.  Of  course,  by  pleading  over  and  going 
to  trial  upon  the  merits  tbe  party  takes  the 
chances  of  the  defect  in  tbe  pleading  being 
aided  or  cured,  nnder  the  rulefl  above  ex- 
plained. But  as  be  cannot  appeal  from  tbe 
mere  ruling  on  the  demurrer,  and,  believing 
that  he  has  a  good  claim  or  defense  upon 
the  facts,  may  be  unwilling  to  sacrifice  tbe 
right  to  present  an  issue  thereon  by  standing 
on  his  demurrer  and  allow  Judgment  to  be 
then  rendered,  the  only  proper  and  logical 
view,  we  think,  is  that  through  the  remaind- 
er of  tbe  proceedings,  when  be  has  answer- 
ed over,  be  retains  tbe  benefit  of  his  excep- 
tion to  tbe  ruling  on  the  demurrer.  Thus 
tbe  same  right  is  accorded  him  that  would 
be  bis  if  allowed  an  appeal  from  that  ruling, 
though  tbe  result  may  be  somewhat  affect- 
ed by  tbe  rules  for  aiding  ox  curing  the  al- 
leged defect 

Unlike  tbe  statute  la  Connecticut,  our 
Code  does  not  expressly  confer  upon  a  party 
an  absolute  right  to  farther  plead  after  his 
demurrer  has  been  overruled,  but  it  does 
provide  that  be  may  do  so  if  tbe  court  is 
satisfied  that  he  has  a  meritorious  claim  or 
defense,  and  did  not  demur  for  delay.  Comp. 
Stat  1910,  I  4436.  And  tbe  prevailing  prac- 
tice here  under  that  provision  is  to  grant 
tbe  leave  almost  aa  a  matter  of  course  up- 
on a  mere  request  Atthougb  tbe  matter  is 
discretionary  with  tbe  court,  when  the  leave 
is  given  it  is  full  and  complete,  and  no  rea- 
son is  perceived  for  applying  a  rule  different 
from  tbat  which  would  prevail  under  a  stat- 
ute giving  an  absolute  right  without  request- 
ing leave.  The  Code  does  not  expressly,  at 
least,  require  a  withdrawal  or  abandonment 
of  the  demurrer  or  the  exception  to  the  rul- 
ing thereon  on  requesting  leave  to  plead  fur- 
ther, nor  is  such  withdrawal  or  abandonment 
mentioned  as  a  condition  upon  which  tbe 
leave  may  be  granted.  Giving  effect  to  the 
various  provisions  of  the  Code,  no  substan- 
tial reason  is  perceived  for  implying  the 
withdrawal  of  a  demurrer  by  pleading  over 
after  it  is  overruled  and  the  ruling  excepted 
to,  or  that  the  statute  so  requires.  We  think 
it  proper,  tberefore,  to  follow  tbe  practice 


bitberto  established,  wbldi  permits  a  coif 
slderation  of  tbe  ruling  on  the  demurrer 
when  duly  excepted  to  and  assigned  as  er- 
ror, upon  a  review  of  tbe  final  Judgment 
For  tbe  several  reasons  stated  the  motion  to 
dismiss  must  be  denied. 

8.  Whether  tbe  assignment  of  error  based 
upon  the  overruling  of  tbe  demurrer  be  con- 
sidered or  either .  of  the  other  assignments, 
the  same  question  is  presented,  viz.,  the 
suflSciency  of  the  facts  alleged  to  entitle  tbe 
plaintiff  below  to  appropriate  tbe  property 
of  the  defendant  through  tbe  power  of 
eminent  domain.  In  addition  to  the  facts 
previously  stated.  It  is  alleged :  That  the 
plaintiff  has  accepted  theC<Histltution  of  this 
state  and  complied  with  the  laws  thereof 
with  reference  to  foreign  corporations  doing 
business  in  this  state,  and  is  duly  and  legally 
authorized  to  transact  busineas  here.  Tbat 
the  land  to  be  Irrigated  and  reclaimed  8ltu> 
ated  In  Weld  county,  Colo.,  was  granted  by 
the  United  States  prior  to  the  adoption  and 
ratification  of  tbe  Constitution  of  this  state, 
and  a  large  part  of  socb  land  is  now  owned 
by  tbe  plaintiff.  Tbat  In  July,  1010,  tbe 
plaintiff  was  granted  the  right  and  authori- 
ty by  the  State  £lngineer  of  Colorado  to  di- 
vert and  appropriate  water  from  Crow  creek 
for  the  purpose  of  irrigating  said  lands,  and 
that  it  has  tbe  right  to  divert  and  appropri- 
ate tbe  unappropriated  water  of  said  stream 
for  that  purpose.  Ttiat  it  Is  impracticable 
and  impossible  to  ccftistruct  a  beadgate  and 
divert  tbe  water  of  tbe  stream  within  ther 
state  of  Colorado  to  irrigate  and  reclaim 
said  lands,  "because  of  tbe  lay  of  tbe  land 
and  the  condition  of  the  solL"  And  that 
there  is  a  suitable  location  for  the  beadgate 
for  plaintiff's  irrigation  system  on  the  land 
of  defendant  in  this  state,  and  about  700  feet 
from  tbe  southern  boundary  Une  thereof. 
Certain  applications  alleged  to  have  been  fil- 
ed by  tbe  plaintiff  in  tbe  office  of  the  State 
Engineer  of  this  state  for  a  permit  to  di- 
vert and  appropriate  water  from  Crow  creek 
in  this  state  for  the  purpose  aforesaid  are 
set  out  in  full,  together  with  alleged  indorse- 
ments thereon  and  correspondence  relating 
thereto,  whereby  it  Is  claimed  and  alleged 
tbat  plaintiff  acquired  a  right  to  so  con- 
struct tbe  beadgate,  and  divert  and  appro> 
prlate  water  of  said  stream  not  theretofore 
appropriated.  It  appears  to  have  been  stated 
in  one  of  said  applications  filed  as  an  amend- 
ment, and  It  is  alleged  in  the  amended  peti- 
tion, tbat  the  proposed  point  of  diversion  is 
below  any  diversion  from  said  stream  pre- 
viously authorized,  or  tbat  could  be  made 
for  any  beneficial  use  within  this  state; 
that  such  proposed  diversion  will  not  inter- 
fere with  or  Injuriously  affect  any  prior  ap- 
propriation within  this  state,  nor  in  any  way 
result  to  the  detriment  of  the  public  inter- 
est or  welfare;  and  that  there  is  ample  un- 
appropriated water  going  to  waste  each  year 
In  said  stream  during  flood  time,  which  can 
be  diverted  through  plaintiff's  irrigation  and 
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reservoir  system  to  annually  irrigate  and 
successfully  reclaim  all  the  lands  proposed 
to  be  irrigated  and  reclaimed  by  the  means 
of  that  system. 

It  the  purpose  for  which  the  headgate  and 
ditch  is  proposed  to  be  constructed  is  such 
as  would  authorize  the  condemnation  of  land 
in  this  state,  the  question  of  the  necessity 
for  locating  the  headgate  and  part  of  the 
ditch  on  the  land  in  controversy  and  taking 
the  land  sought  to  be  condemned  is  eliminat- 
ed from  the  case  by  the  manner  in  which  the 
record  comes  to  this  court,  and  such  neces- 
sity stands  established  by  the  Judgment,  in 
case  a  right  to  condemn  for  the  proposed  use 
is  shown  by  the  facts  alleged.  We  under- 
stand It  to  be  admitted  that  the  amended 
petition  states  aU  the  facts  ttiat  could  be 
stated  or  shown  to  Justify  condemning  the 
land,  and  that  they  were  fully  and  particu- 
larly stated  in  order  that  the  legal  issue 
might  be  fairly  and  clearly  presented  by  de- 
murrer. 

Two  points  are  urged  against  the  right  to 
condemn:  First,  that  land  in  this  state  can- 
not be  taken  by  condemnation  where  the 
only  proposed  use,  as  in  this  case,  is  the 
irrigation  of  lands  In  another  stata  Second, 
that  to  condemn  land  required  for  aa  ir- 
rigating ditch  or  irrigation  purposes  it  is 
necessary  to  show  a  right  or  permit  to  divert 
and  appropriate  water  therefor,  and  that 
the  amended  petition  fails  to  show  that  such 
a  right  or  permit  was  acquired  by  the  plain- 
tiff in  tills  state.  It  is  argued  in  support  of 
the  second  proposition  that  it  is  beyond  the 
authority  of  the  State  Bngineer  to  grant  a 
permit  or  authorize  the  diversion  and  appro- 
priation of  water  in  this  state  for  the  irriga- 
tion of  land  outside  the  boundaries  of  the 
state,  and,  further,  that  had  he  sudi  au- 
thority the  facts  alleged  do  not  show  that 
a  permit  was  granted  or  that  the  proposed 
diversion  and  appropriation  by  the  plaintiff 
was  authorized. 

[8]  It  will  not  be  necessary  to  consider 
the  second  proposition  or  either  of  its  divi- 
sions suggested  by  the  argument,  tor  in  the 
view  we  take  of  the  case  the  fact  that  all 
the  water  to  be  diverted  by  means  of  the 
headcate  and  ditch  is  to  be  used  exclusively 
for  the  irrigation  of  land  In  another  state  is 
sufficient  to  cause  a  reversal  of  the  Judg- 
ment. "Eminent  domain"  is  generally  de- 
fined as  the  right  or  power  of  a  sovereign 
state  to  appropriate  private  property  to  par- 
ticular uses,  for  the  purpose  of  promoting 
the  general  welfare.  "It  embraces  all  cases 
whore,  by  authority  of  the  state  and  for  the 
public  good,  the  property  of  the  Individual  Is 
taken,  without  his  consent,  for  the  purpose 
of  being  devoted  to  some  particular  use, 
either  by  the  state  Itself  or  by  a  corporation, 
public  or  private,  or  by  a  private  citizen." 
I  I^wis  on  Em.  Domain  (3d  Ed.)  §  1.  In  this 
KsTiect  the  several  states  are  distinct  and 
Independent  of  each  other,  respectively  pos- 
sessing and  exercising  the  power  for  their 


own  purposes  or  thdr  own  public  welfare. 
"The  eminent  domain  in  any  soverdgnty 
exists  only  for  its  own  purposes."  Trombley 
V.  Humphrey,  23  Mich.  471,  476  (9  Am.  Rep. 
94).  "It  means  nothing  more  or  less  than  an 
Inherent  political  right,  founded  on  a  com- 
mon necessity  and  interest,  of  appropriating 
the  property  of  individual  members  of  the 
community  to  the  great  necessities  of  the 
whole  community."  Bloodgood  v.  Railroad 
Co.,  18  Wend.  (N.  Y.)  9,  31  Am.  Dec  313. 
"The  proper  view  of  the  right  of  eminent 
domain  seems  to  be  that  it  is  a  right  be- 
longing to  a  sovereignty  to  take  private 
property  for  its  own  public  uses,  and  not 
for  those  of  another.  Beyond  that,  there 
exists  no  necessity ;  which  alone  is  the  foun- 
dation of  the  right"  Kohl  v.  U.  S.,  91  U.  S. 
367,  23  L.  Ed.  449. 

[9]  If  the  particular  improvement  or  use 
will  be  of  sufficient  benefit  to  the  people  of 
the  state  to  authorize  an  exercise  of  the 
power,  it  will  not  be  prevented  by  the  fact 
that  the  people  of  another  state  will  also  be 
benefited.  Gilmer  v.  Lime  Point,  18  Cal.  229 ; 
Washington  Water  Power  Co.  v.  Waters,  19 
Idaho,  595,  115  Pac.  682;  Columbus  Water- 
works Co.  V.  Long,  121  Ala.  245,  25  South. 
702.  It  was  said  in  the  California  case  that 
it  is  not  essential  that  the  use  or  benefit 
should  be  exclusively  for  the  people  of  the 
state,  or  exclusively  for  even  a  portion  of 
those  i>eople;  "that  the  people  of  California 
have  no  right  to  complain  that  the  people  of 
Oregon  are  also  benefited  by  a  public  im- 
provement;" and  that  such  improvement 
would  be  none  the  less  a  public  use  in  Cali- 
fornia because  it  was  also  useful  elsewhere. 
And  in  the  Idaho  case  it  was  said:  "But 
where  the  use  for  which  condemnation  is 
sought  is  a  public  use  in  this  state,  and  will 
serve  the  citizens  of  this  state— their  de- 
mands, necessities,  and  industries — the  fact 
that  it  may  incidentally  also  benefit  the 
citizens  and  industries  of  a  neighboring  state 
will  not  defeat  the  right  of  condemnation." 

There  is  some  conflict  in  the  authorities 
as  to  the  right  of  a  state  to  exercise  its 
power  for  the  benefit  of  the  United  States 
government  That  right  was  denied  in  Mich- 
igan. Trombley  v.  Humphrey,  supra.  It 
was  upheld  in  California.  Gilmer  v.  Lime 
Point,  supra.  But  it  was  conceded  in  the 
Michigan  case,  and  is  now  well  settled,  that 
for  its  own  purposes  the  general  government 
I>ossesses  the  power  of  eminent  domain  and 
may  acquire  land  by  condemnation  In  any 
state;  sudi  right  being  sustained  upon  the 
ground  that  property  required  for  the  pur- 
poses of  the  national  government,  being  for 
the  use  of  the  people  of  all  the  states,  is  as 
well  for  the  use  of  the  people  of  that  state 
where  it  is  located.  1  Lewis  on  Em.  Dom.  (3d 
Ed.)  §  309;  Cooley's  Const  Llm.  520;  Red- 
dnll  V.  Bryan,  14  Md.  444,  74  Am.  Dec.  550. 
The  Maryland  case  Involved  the  taking  of 
land  In  that  state  for  an  aqueduct  to  supply 
water  to  the  city  of  Washington;  the  same 
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liaring  been  authorized  not  only  by  an  act 
of  Congress,  but  also  by  an  act  of  the  Legis- 
lature of  Maryland.  It  was  contended  that 
the  use  was  not  a  public  use  in  Maryland, 
and  an  elaborate  argument  was  made  upon 
>hat  proposition.  The  court  held  to  the  con- 
trary, giving  as  one  of  Its  reasons  that 
Maryland  was  one  of  the  states  of  the  Union, 
and,  as  such,  "in  some  sense,  an  integral  part 
of  the  great  public,  interested  In  and  con- 
stituting a  part  of  the  general  goyernment," 
and  could  therefore  lawfully  enact  the  stat- 
ute authorizing  the  ,  condemnation  proceed- 
ings. And  It  was  said  that  the  words  "pub- 
lic use,"  in  the  provision  of  the  Constitution 
of  the  state  requiring  just  compensation  to 
be  made  for  property  taken  therefor,  "do 
not  mean  merely  a  use  of  the  government 
of  Maryland,  or  of  the  state  of  Maryland, 
and  its  inhabitants  as  such,  but,  In  our  opin- 
ion, they  embrace  within  their  scope  a  use 
of  the  government  of  the  United  States."  It 
was  also  said  in  the  case  that  by  its  ces- 
sion of  the  district  in  which  the  city  of 
Washington  wus  situated  Maryland  had  not 
intended  to  abandon  all  interest  in  that  dis- 
trict, and  therefore  the  relation  between  the 
district  and  the  state  was  more  intimate  and 
close  than  that  which  It  bears  to  any  other 
state. 

It  will  be  noticed  that  In  the  cases  dted 
it  was  deemed  necessary  to  sustain  the  exer- 
cise of  the  power  that  the  particular  use 
have  some  substantial  relation  to  a  public 
purpose  and  the  public  interest  and  welfare 
of  the  state  wherein  the  land  to  be  taken  is 
located.  And  this  thought  runs  through  all 
the  cases  discussing  the  question  of  public 
use,  or  a  use  permitting  or  Justifying  the 
taking  of  private  property  by  eminent  do- 
main. That  is  true  in  the  case  of  In  re 
Townsend,  30  N.  Y.  171,  upon  which  counsel 
for  defendant  in  error,  plaintiff  below, 
strongly  rely  in  support  of  the  judgment. 
That  case  demands  more  than  a  passing  no- 
tice, for  upon  the  facts  it  seems  to  us  to  be 
the  only  one  that  might  be  supposed  to  lend 
some  support  to  the  theory  upon  which  the 
right  of  condemnation  is  claimed  In  the  case 
at  bar.  It  does  not,  we  think,  supiwrt  the 
right  claimed. in  this  case,  for  the  statute 
authorizing  the  taking  was  upheld  on  the 
ground  that  the  Improvement,  a  canal  in 
New  Jersey,  served  the  state  of  New  York 
and  contributed  to  the  welfare  of  its  people 
In  precisely  the  same  way  that  it  benefited 
the  people  of  New  Jersey,  or  as  though  It 
liad  been  built  within  the  limits  of  New 
York.  The  canal  company  was  Incorporated 
In  New  Jersey  to  construct  a  canal  to  unite 
the  Delaware  river,  near  Easton,  in  the  state 
of  Pennsylvania,  with  the  tidewaters  of  the 
Passaic,  in  New  Jersey,  and  was  subsequent- 
ly authorized  to  continue  the  canal  to  the 
waters  of  the  Hudson,  at  or  near  Jersey 
City.  It  was  declared  in  the  act  incorporat- 
ing the  company  tliat  when  completed  the 
"canal  shall  forever  thereafter  be  esteemed 


a  public  highway,  free  for  the  transportation 
of  any  goods,  commodities  or  produce  what- 
soever on  payment  of  tolls."  It  was  a  canal 
for  transportation  purposes.  At  the  outlet 
of  a  lake  situated  partly  In  New  York  but 
mostly  in  New  Jersey,  a  dam  was  built  by 
the  company  to  form  a  reservoir  as  a  feeder 
for  the  canal,  and  thereby  some  of  the  land 
of  the  appellant  in  the  case  situated  on  the 
margin  of  the  lake  in  New  York  w^as  floods. 
By  an  act  of  the  Legislature  of  New  York 
the  company  was  authorized  to  acquire  title 
to  any  land  Injuriously  affected  by  the  dam 
or  reservoir  by  the  appointment  of  commis- 
sioners to  appraise  the  compensation.  The 
principal  question  in  the  case  was  whether 
the  taking  was  for  a  public  use,  in  view  of 
the  fact  that  the  canal  Itself  was  not  located 
within  the  limits  of  the  state  of  New  York. 

A  few  quotatlona  from  the  opinion,  and 
also  from  the  opinion  of  one  Justice  who  dis- 
sented from  the  concloslou  only  upon  other 
questions  in  the  case,  will  serve  to  show 
clearly  that  the  New  York  statute  was  sus- 
tained on  the  ground  that  the  benefits  accru- 
ing to  the  people  of  New  York  were  of  the 
same  character  as  though  the  canal  had  been 
constructed  within  the  limits  of  that  state. 
In  the  opinion  of  the  court  it  was  said:  "It 
does  not  follow,  because  the  canal  Is  out- 
side the  state  limits,  that  Its  construction 
and  maintenance  are  not  for  a  public  use, 
within  the  meaning  of  our  Constitution.  If 
it  were  within  our  limits,  what  are  the  pub- 
lic benefits  to  result  from  its  construction? 
Not  merely  that  our  citizens  may  nse  It  for 
transportation  and  travel.  Providing  trans- 
portation to  market  and  facilitating  Inter- 
communication are  some  of  the  pnblic  pur- 
poses of  such  Improvements ;  but  communica- 
tion between  our  chief  cities  and  the  produc- 
tive regions  wliich  lie  outside  our  state,  and 
intercourse  with  those  who  dwell  there,  are 
as  truly  objects  of  public  Interest  and  odvon- 
tttge  as  between  two  sections  of  the  state 
itself.  Besides,  the  court  cannot  say  that 
the  Morris  Canal  does  not  run  within  the 
reach  of  a  portion  of  our  own  citizens,  and 
directly  aid  them  in  the  conduct  of  their  In- 
tercourse with  our  eastern  border,  or  the 
counties  along  the  .Hudson  river  to  which  it 
runs." 

In  the  dissenting  opinion  the  fact  Is  re- 
ferred to  that  the  canal  terminates  directly 
opposite  the  city  of  New  York,  "where  con- 
centrates, not  only  the  Internal  trade  and 
business  of  all  the  states  of  the  Union,  but, 
to  a  considerable  extent,  the  trade  and  com- 
merce of  the  whole  world.  •  •  •  Every 
avenue  opened  for  the  accommodation  of 
those  who  have  occasion  to  contribute  to  its 
augmenting  Inland  trade,  or  facilitate  the 
transportation  of  the  vast  amount  of  mer- 
chandise which  is  disposed  of  witliin  Its  lim- 
its, or  the  entrance  or  departure  of  those  who 
may  have  occasion  to  visit  or  to  leave  it,  is 
of  paramount  importance.    •    •    •    Suppose 
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the  depot  of  the  MorrU  Canal  Company  had 
been  located  immediately  across  and  adjoin- 
iug  the  boundary  line  of  the  state  of  New 
Jersey,  and  within  the  limits  of  New  York, 
could  there  be  any  doubt  that  the  land  taken 
for  such  a  purpose  would  t>e  for  the  public 
use?  Most  certainly  there  would  not.  It 
does  not,  then,  alter  the  case,  because  the 
Hudson  river  separates  the  terminus  of  the 
canal  company  from  Immediate  connection 
with  the  state  of  New  York.  It  accommo- 
dates the  ciUzeus  of  New  York  precisely  as 
much,  and  the  i)ubUc  are  equally  benetlted, 
and,  as  such.  Interested,  as  tf  the  depot  was 
located  on  the  opposite  side  of  the  river,  and 
it  is  quite  as  much  for  the  public  use."  Ref- 
erence is  made  in  both  opinions  to  the  rail- 
roads of  other  states  which  are  authorized  to 
construct  a  part  of  the  line  In  New  York. 
.Vnd  the  right  of  condemnation  appears,  we 
think,  to  have  been  sustained  on  the  same 
ground  and  for  the  same  reason  that  the 
right  of  a  railroad  company  is  eustained 
whose  road  is  mainly  in  another  state,  to 
condemn  land  in  the  state  for  a  part  of  the 
line  or  terminal  station  inside  the  state  lim- 
its. Throughout  both  opinions  the  principle 
is  recognized  that  the  term  "public  use"  in 
connection  with  eminent  domain  lias  refer- 
ence to  the  state  or  government  within  whose 
territorial  limits  is  situated  the  land  pro- 
posed po  be  taken,  and  by  whose  authority 
the  same  must  be  taken,  if  at  all.  And  that 
principle  is,  we  think,  to  be  deduced  from 
ail  the  authorities,  although  distinctly  stat- 
ed In  but  few,  for,  as  above  suggested,  in 
every  case  where  the  use  as  a  justification 
for  the  proceeding  has  been  questioned,  the 
inquiry  In  that  respect  has  been  confined  to 
the  interest  and  welfare  of  the  state  or  sov- 
ereignty within  whose  limits  or  jurisdiction 
the  land  sought  to  be  condemned  is  located. 
This  does  not  mean  the  interest  or  welfare 
dependent  upon  or  affected  by  develoi)ment 
and  growth  in  another  state.  In  the  case 
cited  and  quoted  from,  the  benefit  to  the 
people  of  New  York  held  suflicieut  to  support 
condemnation  was  not  the  interest  or  ad- 
vantage to  be  derived  from  the  upbuilding 
of  the  Industries  or  development  of  the  re- 
sources of  the  neighboring  state  of  New  Jer- 
sey, but  the  l)eu8fit  to  arise  directly  from  serv- 
ice rendered  in  the  operation  of  the  canal. 
The  canal  itself  would  serve  the  people  of 
Xew  York,  and  was  therefore  held  to  be  a 
public  use  in  and  of  that  state. 

In  Lewis  on  Eminent  Domain,  it  is  said: 
"Tlie  public  use  for  which  property  may  be 
taken  is  a  public  use  within  the  state  from 
which  the  power  iSs  derived."  Section  310. 
The  Supreme  Court  of  Alabama  say:  "It 
tieems  to  be  an  admitted  fact  generally  that 
the  power  inheres  in  a  state  for  domestic 
uses  only,  to  be  exercised  for  the  benefit  of 
its  own  people,  and  cannot  be  extended  mere- 
ly to  promote  the  public  uses  of  a  foreign 
state."     But  it  was  held  that  the  right  is 


not  to  be  denied  where  public  uses  are  sub- 
served in  the  state  granting  condemnation, 
because  in  connection  therewith  public  uses 
in  another  state  may  Likewise  be  promoted. 
And  the  principle  was  applied  in  favor  of  a 
corporation  engaged  in  supplj'ing  water  to 
two  cities  In  Alabama  and  to  one  dty  in 
Georgia;  the  court  sayln«:  "Wliile  a  state 
will  take  care  to  use  this  power  for  tlie . 
benefit  of  its  own  people,  it  will  not  refuse 
to  exercise  It  for  such  purpose  l>ecause  the 
inhabitants  of  a  neighboring  state  may  in- 
cidentally partake  of  the  fruits  of  its  exer- 
cise." Columbus  W.  W.  Co.  v.  Long,  121 
Ala.  245,  25  South.  702. 

In  the  Idaho  case  of  Washington  Water 
Power  Co.  v.  Waters,  19  Idaho,  595,  608,  115 
Pac.  682,  686,  above  cited,  the  same  doctrine 
was  stated,  and  while  the  fact  that  another 
state  might  t>e  incidentally  benefited  was  not 
deemed  sufficient  to  deny  condemnation  for 
an  improvement  which  would  be  a  public 
use  in  Idaho,  it  was  said:  "Condemnation 
could  evidently  not  be  had  In  this  state 
for  the  purpose  alone  of  serving  a  public 
use  in  another  state."  See,  also,  Walbridge 
V.  Robinson,  22  Idaho,  236,  125  Pac.  812. 
The  same  principle  is  suggested  in  the  recent 
case  of  Thayer  v.  California  Development  Co. 
(Cal.)  128  Pac.  21,  where  it  was  said  as  to  a 
water  or  irrigation  company  diverting  water 
in  California,  conducting  it  into  Mexico  and 
back  again  into  California:  "The  fact  that 
that  company  is  carrying  on  a  public  serv- 
ice In  Mexico  and  has  devoted  some  water 
to  public  use  there  does  not  affect  the'  water 
carried  into  the  United  States  nor  the  char- 
acter of  the  use  thereof  in  California."  And, 
though  it  was  not  a  condemnation  case,  but 
one  involving  the  question  whether  the  com- 
pany had  appropriated  and  was  engaged  in 
conducting  water  in  its  canal  or  canals  for 
public  use,  it  was  said  that  the  company  in 
California  did  not  possess  the  power  of  em- 
inent domain. 

It  is  said  in  Nichols  on  the  Power  of  Emi- 
nent Domain:  "It  has  been  Intimated  that 
one  state  cannot  condemn  property  within 
its  limits  for  the  use  of  another  state  (citing 
Kohl  V.  U.  S.,  supra),  and  a  taking  for  such 
a  purpose  has  never  received  the  sanction  of 
the  courts."  Section  22.  In  the  same  sec- 
tion, Towusend's  Case,  supra,  is  referred  to 
as  furnishing  no  exception  to  the  proposi- 
tion; the  author  saying  that  the  statute  con- 
sidered in  that  case  was  sustained  on  the 
ground  that  the  canal  was  of  great  benefit  to 
New  York  as  well  os  New  Jersey,  and  "if 
this  feature  had  been  lacking  the  decision 
would  proljably  have  been  otherwise,  as  there 
would  have  been  no  use,  public  to  New  York, 
to  be  subserved."  It  is  also  well  settled 
that  a  state  cannot  take  or  authorize  the 
taking  of  property  or  rights  in  proj>e'rty  sit- 
uated in  another  state.  Nichols  on  E]m.  Dom. 
§  19;  1  Lewis  on  Em.  Dom.  (3d  Ed.)  §  385;  10 
Ency.  L.  (2d  Ed.)  1051;  Crosby  v.  Hanover, 
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36  N.  H.  404;  U.  S.  v.  Ames,  1  Woodb.  &  M. 
76,  Fed.  Cas.  No.  14,441;  lU.  State  Trust  Co. 
V.  St  Louis  T.  M.  &  S.  Ry.  Co.,  208  111.  419, 
70  N.  B.  357.'  "One  state  cannot  expropriate 
tor  Its  public  purposes  property  within  the 
territory  of  another  state."  MeCarter  v. 
Hudson  W.  Co.,  70  N.  J.  Eq.  695,  717,  65  AU. 
489,  498,  14  L.  R.  A.  (N.  S.)  197,  207,  118 
Am.  St  Rep.  754,  774,  10  Ann.  Cas.  116,  125. 
"The  question  has  arisen  whether,  by  virtue 
of  the '  right  of  eminent  domain,  one  state 
can  take,  or  subject  to  public  use,  land  in 
another  state,  and  the  decisions  have  natural- 
ly been  against  such  a  power."  Holyoke  W. 
P.  Co.  V.  Conn.  R.  Co,,  52  Conn.  670,  575; 
s.  c.  (C.  C.)  20  Fed.  71,  79. 

[10]  The  principles  above  stated  seem  to 
have  been  recognized  by  the  trial  court  In 
this  case,  if  we  may  refer  to  a  quotation  from 
the  opinion  of  the  learned  Judge  found  in 
the  brief  of  counsel  for  defendant  in  error, 
for  the  ground  of  the  decision  seems  to  have 
been  that  the  proposed  irrigation  of  the 
lands,  which  lie  Just  over  the  line  of  this 
state  In  the  state  of  Colorado,  will  be  of 
material  benefit  to  a  considerable  part  of  the 
inhabitants  of  a  E«ctiun  of  this  state,  since 
it  may  lead  to  the  growth  of  towns  and  the 
creation  of  new  channels  for  the  employment 
of  capital  and  labor.  And  counsel  argue 
that  such  a  benefit  is  sufiiclent  In  the  part 
of  the  opinion  of  the  trial  court  found  quoted 
in  the  brief  it  was  said  that:  "The  court  will 
take  Judicial  notice  of  the  fact  that  the  city 
of  Cheyenne  and  several  incorporated  towns 
of  Wyoming  are  located  so  near  the  lands, 
which  it  is  proposed  to  irrigate,  that  such 
lands  may  be  considered  tributary  thereto, 
and  that  the  development  and  settlement  of 
these  lands  would  be  of  considerable  benefit 
to  the  citizens  of  this  state  residing  in  said 
city  and  towns.  It  may  be  that  in  the  future 
a  town  may  be  located  within  the  state  of 
Wyoming,  and  within  but  a  few  hundred  feet 
of  these  lands,  and  even  should  such  town, 
or  the  immediate  trading  point  for  the  future 
settlers  upon  these  lands,  be  located  within 
the  state  of  Colorado,  the  central  trading 
point  for  wholesale  purposes,  and  for  the 
larger  wants  of  the  settlers  of  these  lands, 
would  be  the  city  of  Cheyenne.  Therefore 
it  cannot  be  said  that  the  ultimate  purpose 
of  the  exercise  of  eminent  domain  in  this 
case  would  not  result  in  benefit  to  the  people 
of  this  state.  Unquestionably,  the  develop- 
ing and  settling  of  several  miles  of  the 
northern  portion  of  Colorado,  immediately 
adjacent  to  Wyoming,  would  be  of  great 
benefit  to  the  citizens  living  just  over  the 
line  in  Wyoming."  This  line  of  argument  is 
not  without  some  force;  but  we  think  it  dis- 
regards or  misconceives  the  theory  of  public 
interest  supporting  the  exercise  of  eminent 
domain  for  irrigation  works  or  the  irrigation 
of  land,  and  would,  in,  effect,  if  sustained, 
permit  the  exercise  of  eminent  domain  in 
thl^  state  b7  the  state  of  Colorado,  oi  any 


other  state,  for  Its  own  nses  and  purposes. 
We  are  not  required  in  this  case  to  dis- 
criminate between  a  public  use  and  a  private 
use  with  reference  to  the  taking  of  property 
under  the  power  of  eminent  domain,  for, 
whether  our  Constitution  is  to  be  understood 
as  authorizing  such  taking  for  a  use  dis- 
tinctively private,  as  distinguished  from  a 
public  use,  when  the  purpose  thereof  is  ir- 
rigation, or  as  declaring  that  any  taking  for 
irrigation  purposes  is  for  a  public  use,  it 
clearly  authorizes  a  taking  for  such  purpose. 
It  is  provided  in  the  Constitution  as  follows: 
'Trlvate  property  shall  not  be  taken  for 
private  use  unless  by  consent  of  the  owner, 
except  for  private  ways  of  necessary,  and 
for  reservoirs,  drains,  flumes,  or  ditches  on 
or  across  the  lands  of  others  for  agricultural, 
mining,  milling,  domestic  or  sanitary  pur- 
poses, nor  in  any  case  without  due  compen- 
sation." Article  1,  J  32.  "Private  property 
shall  not  be  taken  or  damaged  for  public  or 
private  use  without  Just  compensation."  Ar- 
ticle 1,  S  33.  It  was  said  in  Washington, 
referring  to  a  provision  like  that  contained 
in  section  32:  "Here  is  an  Inference  so  strong 
as  to  amount  almost  to  an  affirmative  dec- 
laration that  private  property  may  be  taken 
for  private  use  when  the  use  is  confined  to 
the  purposes  enumerated  in  the  provision, 
one  of  which  is  ditches  on  or  across  the  land 
of  others  for  agricultural  purposes;  and  it 
is  no  strained  construction  of  the  provision 
to  say  that  this  includes  ditches  for  irri- 
gation purposes,  in  view  of  the  vast  extent 
of  arid  land  within  our  state  and  the  bene- 
fits of  irrigation  thereto  in  the  increase  of 
its  productiveness  and  value.  The  very 
thought  of  agrlailtnre  in  connection  with 
this  vast  arid  portion  of  our  state  suggests 
irrigation  in  connection  therewith."  State  v. 
Superior  Court'  59  Wash.  021,  110  Pac.  429, 
140  Am.  St  Rep.  893.  It  is,  however,  prop- 
er that  we  consider  the  use  for  such  a  pur- 
pose in  its  relation  to  the  necessities  and 
welfare  of  the  stite,  to  ascertain  the  reason 
for  the  provision  found  in  section  32  and 
what  was  thereby  Intended  to  be  accomplish- 
ed, or  what  interest  of  the  people  was  intend- 
ed to  be  served,  for  It  is  not  to  be  supiwsed 
that  the  intention  or  purpose  was  to  take 
the  property  of  one  and  give  it  to  another, 
even  upon  the  payment  of  Just  compensation, 
without  some  public  necessity  or  advantage. 
Nor  is  it  to  be  supposed  that  it  was  intended 
to  authorize  a  taking  for  private  use,  which 
would  not  be  a  public  use  when  participated 
in  by  all  or  many  who  could  and  might  de- 
sire to  be  accommodated  by  the  proiiosed  res- 
ervoir, flume,  or  ditch.  If  a  reservoir,  or 
ditch  constructed  for  irrigation  purposes  and 
to  furnish  water  to  any  who  might  apply 
therefor  within  the  district  proposed  to  be  ir- 
rigated would  not,  when  considered  as  a  pub- 
lic use,  authorize  a  taking  of  property  in  this 
state,  such  taking  would  not  be  authorized 
for  a  private  use  covering  the  same  district 
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In  this  respect  ander  the  constltntlonal  pro- 
visions aforesaid  there  is  no  difference  l>e- 
tween  a  public  use  and  a  private  use.  A. 
private  use  for  any  of  the  purposes  mention- 
ed in  section  32  is  given  the  same  force  and 
effect  as  a  public  use,  and  no  greater.  In 
State  V.  Superior  Court,  supra,  the  conrt 
say;  "We  have  quoted  the  constitutional 
provision  which  clearly  indicates  that  prop- 
erty may  be  talten  under  the  power  of  eminent 
domain  for  certain  enumerated  private  uses, 
among  which  are  ways  for  ditches  for  agri- 
cultural purposes.  While  this  provision  in 
terms  seems  to  give  the  power  for  private 
use,  it  was  evidently  adopted  upon  the  the- 
ory that  the  public  would  be  sufficiently  bene- 
fited by  the  taking  for  such  a  purpose  to  war- 
rant the  taking;  that  is,  though  it  be  seem- 
ingly called  a  private  use  by  these  words  of 
the  Constitution,  it  is  also  in  effect  a  public 
use  in  view  of  the  necessities  of  a  state  like 
ours  having  vast  areas  of  arid  land."  Even 
without  such  constitutional  provision  the 
taking  of  land  for  an  irrigating  ditch  in 
the  Western  states  where  the  lands  are  arid 
or  semlarid  has  been  upheld  as  for  a  pub- 
Us  use,  regardless  of  the  number  of  acres  or 
distinct  tracts  or  farms  to  be  irrigated  or 
the  number  of  Independent  owners,  such 
taking  being  held  permissible  for  the  purpose 
of  irrigating  land  owned  by  a  single  individ- 
ual. Oury  V.  Goodwin,  3  Ariz.  266,  26  Pac. 
3T7;  Nash  v.  Clark,  27  Utah,  158,  76  Pac. 
371,  1  L.  R.  A.  (N.  S.)  208,  101  Am.  St  Rep. 
953,  1  Ann.  Cas.  300;  Oark  v.  Nash,  198  U. 
S.  3B1,  25  Sup.  Ct.  676,  49  L.  Ed.  1085,  4 
Ann.  Cas.  1171;  Fallbrook  Irr.  Dlst  v.  Brad- 
ley, 164  U.  S.  112,  17  Sup.  Ct  66,  41  U  Ed. 
369. 

[11]  What,  then,  we  inquire,  is  the  public 
necessity,  benefit,  or  advantage  that  Justifies 
the  taking  of  land  for  an  irrigating  ditch 
or  other  irrigation  works?  Mr.  Kinney,  in 
his  work  on  Irrigation  and  Water  Rights, 
says  that  the  reclamation  of  lands  in  the 
Western  states  has  been  declared  a  public 
use,  in  the  aid  of  which  the  right  of  eminent 
domain  may  be  exercised,  upon  the  theory 
that  although  It  may  benefit  the  individual 
directly,  the  indirect  benefit  to  the  general 
public  is  greater  aj  permitting  the  upbuild- 
ing and  settlement  of  the  country."  Volume  2 
(2d  Ed.)  f  1066.  And  again,  referring  to 
the  line  of  authorities  as  to  what  constitutes 
a  public  use,  holding  that  a  private  individu- 
al or  corporation  may  condemn  rights  of  way 
for  ditches  where  the  sole  use  of  the  water 
Is  by  the  individual  or  corporation,  that  au- 
thor says:  "This  is  upon  the  theory  that 
the  physical  and  climatic  conditions  of  the 
state  are  such  that  the  promotion  of  any 
great  industry,  such  as  irrigation,  •  •  • 
is  of  suflicient  importance  In  the  upbuilding 
of  the  country  and  the  developing  of  Its 
natural  resources,  that  such  a  use  is  a  public 
benefit  to  the  community  at  large,  and  there- 
fore It  is  a  public  use,  even  U  the  more 


direct  benefit  is  to  a  private  individual  or 
corporation."  Id.  |  1069.  Speaking  on  this 
question,  another  author  refers  to  the  fact 
that,  where  the  state  Is  dependent  for  Its 
prosperity  on  the  irrigation  of  its  arid  lands 
as  a  whole,  it  is  held  immaterial  whether 
one  or  many  proprietors  are  benefited  by  a 
particular  enterprise.  Nichols  on  Em.  Dom.  | 
253.  And,  referring  to  the  case  of  Fallbrook 
Irr.  Dist  V.  Bradley,  supra,  it  is  said  that 
the  court  rested  its  decision  on  the  ground 
that  in  a  state,  like  California,  embracing 
millions  of  acres  of  arid  lands  which  when 
left  in  their  original  condition  would  present 
an  effectual  obstacle  to  the  advance  of  a 
large  portion  of  the  state  In  material  wealth 
and  prosperity,  irrigation  thereof  would  ben- 
efit the  public  of  the  whole  state,  and  was 
therefore  a  public  use.  Id.  |  252.  In  the 
case  so  referred  to,  Mr.  Justice  Peckham, 
delivering  the  opinion  of  the  conrt,  said  on 
this  subject:  "While  the  consideration  that 
the  work  of  irrigation  must  be  abandoned  if 
the  use  of  the  water  may  not  be  held  to  be  or 
constitute  a  public  use  is  not  to  be  regarded 
as  conclusive  in  favor  of  snch  use,  yet  that 
fact  is  in  this  case  a  most  Important  con- 
sideration. Millions  of  acres  of  land  other- 
wise cultivable  must  be  left  in  their  present 
arid  and  worthless  condition,  and  an  effectual 
obstacle  will  therefore  remain  In  the  way 
of  the  advance  of  a  large  portion  of  the  state 
in  material  wealth  and  prosperity.  To  ir- 
rigate and  thus  bring  into  cultivation  these 
large  masses  of  otherwise  worthless  lands 
would  seem  to  be  a  phblic  purpose  and  a 
matter  of  public  Interest,  not  confined  to 
the  landowners,  or  even  to  one  section  of 
the  state." 

In  the  case  of  Nash  ▼.  Clark,  supra,  the 
Supreme  Court  of  Utah  sustained  the  right 
of  eminent  domain  In  cases  of  this  character 
solely  on  the  ground  that  the  irrigation  of 
the  arid  lands  of  the  state  is  a  public  benefit 
The  court,  speaking  by  Mr.  Justice  McCarty, 
say:  "In  view  of  the  physical  and  climatic 
conditions  in  this  state,  and  in  the  light  of 
the  history  of  the  arid  West,  which  shows 
the  marvelous  results  accomplished  by  Ir- 
rigation, to  hold  that  the  use  of  water  for 
irrigation  is  not  in  any  sense  a  public  use, 
and  thereby  place  it  within  the  power  of  a 
few  individuals  to  place  insurmountable 
barriers  in  the  way  of  the  future  welfare 
and  prosperity  of  the  state,  would  be  giving 
to  the  term  'public  use'  altogether  too 
strict  and  narrow  an  interpretation."  The 
case  was  afllrmed  by  the  Supreme  Court  of 
the  United  States.  Clark  v.  Nash,  supra. 
The  rule  of  that  case,  that  private  enterprise 
may  constitute  a  public  use,  is  summarized 
in  Wiel  on  Water  Rights  (2d  Ed.)  |  263,  as 
follows:  "The  situation  of  a  state  and  the 
possibilities  and  necessities  for  the  success- 
ful prosecution  of  various  industries,  and 
peculiar  condition  of  soil  or  climate  or  other 
pecoUarities,  bdng  general,  notorioua,  and 


Digitized  by 


v^oogle 


oS 


131  PACIFIC  BEPOHTEB 


(Wyo. 


acknowledged  in  the  state  so  as  to  be  judi- 
cially kuowu  aud  exceptionally  familiar  to 
tt>e  courts  without  Investigation,  sucli  con- 
ditions Justify  a  state  court  In  upholding  a 
statute  authorizing  the  taking  of  another's 
private  property  by  one  individual  for  his 
own  enterprise,  where  It  believes,  by  reason 
pf  the  above,  that  such  a  taking  will,  through 
Ita  contribution  to  the  growth  and  prosper- 
ity of  the  state,  constitute  a  public  benefit, 
and  the  Supreme  Court  of  the  United  States 
will  follow  the  decision  of  the  state  court  in 
such  a  case." 

Stating  the  reason  and  the  necessity  caus- 
ing the  enactment  of  statutes  and  the 
adoption  of  the  rule  in  the  other  arid  laud 
states  permitting  the  exercise  of  eminent 
domain  for  the  purposes  of  irrigation,  aud 
applying  the  rule  in  I^ebraslia,  the  Supreme 
Court  of  that  state  say:  "Nor  were  the  con- 
ditious  surrounding  the  people  of  the  Paci- 
fic states,  when  the  foundation  was  laid  for 
the  body  of  their  laws  upon  the  subject, 
materially  different  from  those  which  to- 
day confront  the  western  half  of  our  own 
state.  We  behold  what  was  but  yesterday 
the  public  domain,  occupied  to  the  western 
limit  of  the  rain  belt,  so  called,  and  settlers 
eagerly  seeking  for  homes  in  the  semlarld 
region  beyond.  We  behold  thousands  of 
acres  of  fertile  land  in  the  valleys  of  the 
Platte,  the  Loups,  the  Elkborn,  and  the  Re- 
publican rivers,  practically  worthless  under 
existing  conditions  for  the  purpose  of  agri- 
culture, but  which  by  application  of  the 
waters  of  those  streams  may  be  made  most 
productive,  thus  not  only  supporting  the 
rapidly  Increasing  population  of  that  re- 
gion, but  adding  largely  to  the  wealth  and 
material  prosperity  of  the  state.  That  an 
undertaking  so  important  can  be  prosecuted 
alone  through  the  agency  of  the  state  none 
can  doubt.  The  reclamation  of  a  region  so 
vast,  equal  in  extent  to  more  than  one  state 
of  the  Union,  is  surely  a  legitimate  function 
of  government.  And  the  exercise  of  the  re- 
serve power  of  the  state  in  the  promotion  of 
an  enterprise  so  beneficial  is  not  even  In  a 
technical  sense  violative  of  the  restrictive 
features  of  the  Constitution."  Paxton  & 
Hershey  Irr.  Co.  v.  Farmers'  &  Merchants' 
Irr.  Co.,  45  Neb.  884,  64  N.  W.  343,  29  L.  B. 
A.  853,  50  Am.  St.  Rep.  585. 

So  in  the  Washington  case  above  cited 
(State  V.  Superior  Court)  it  is  said:  "The 
benefit  to  the  public  w-hich  supports  the  ex- 
ercise of  the  power  of  eminent  domain  for 
purposes  of  this  character  Is  not  public 
service,  hut  is  the  development  of  the  re- 
sources of  the  state,  and  the  increase  of  Its 
wealth  generally,  by  which  its  citizens  inci- 
dentally reap  a  benefit.  Whether  such  de- 
velopment and  increased  wealth  comes  from 
the  effort  of  a  single  Individual,  or  the  unit- 
ed efforts  of  many,  in  our  opinion  does  not 
change  the  principle  upon  which  this  right 
of  eu4nent  domain  rests." 


Expressions  similar  to  those  contained  in 
the  cases  above  quoted  from  are  found  in  all 
the  cases  relating  to  the  exercise  of  the 
power  of  eminent  domain  for  rights  of  way 
for  irrigating  ditches,  whenever  stating  the 
principle  upon  which  the  exercise  of  that 
power  for  such  purpose  rests.  In  none  Is 
the  exercise  of  the  power  for  such  a  purpose 
based  upon  the  necessities,  or  the  physical 
and  climatic  conditions,  of  another  state. 
But  it  is  founded  ui)on  the  conditions  and 
necessities  of  the  state  where  the  power  Is 
to  be  exercised.  And  that  Is  true  also  as  to 
other  purposes  more  or  less  analogous. 
Where  the  development  of  mines  is  held  to 
be  a  public  use,  It  Is  because  of  the  public 
necessity  of  developing  the  mining  resources 
of  the  state  and  the  public  benefit  resulting 
from  such  development.  Dayton  MIn.  Co.  t. 
Seawell,  11  Nev.  394;  Butte,  etc.,  Ry.  Co. 
V.  Montana  U.  Ry.  Co.,  16  Mont.  504,  41  Pac. 
232,  31  I*  R.  A.  298,  50  Am.  St  Rep.  508. 
The  building  of  grain,  elevators  was  held  to 
be  public  use  In  Minnesota  on  the  ground 
of  public  necessity  In  view  of  the  magnitude 
of  the  agricultural  Interests  of  that  state. 
Stewart  v.  Great  Nor.  Ry.  Co.,  65  Minn.  517, 
68  K  W.  208,  33  L.  R.  A.  427.  And  In  sus- 
taining a  statute  as  a  proper  exercise  of  the 
power  of  eminent  domain,  which  authorized 
the  taking  of  a  right  to  flow  land  for  mill 
purposes  without  the  landowner's  consent, 
but  upon  making  due  compensation  to  be  as- 
sessed in  a  proceeding  provided  for  that  pur- 
pose, the  court  referred  to  the  interest  of 
the  state  In  the  Improvement  of  her  water 
powers  and  the  prosperity  arising  to  the 
state  from  the  development  of  those  natural 
resources.  The  court  said:  "No  state  of  the 
Union  is  more  Interested  than  ours  in  the 
improvement  of  natural  advantages  for  the 
applicatiou  of  water  power  to  manufactur- 
ing purposes.  •  •  •  The  present  pros- 
perity of  the  state  is  largely  due  to  what  has 
already  been  done  towards  developing  these 
natural  advantages."  And  again:  "The 
business  of  manufacturers  and  mechanics  In 
this  state  Is  largely  dependent  on  the  use 
of  the  water  power.  To  create  a  water 
power  in  a  large  stream  sufficient  for  manu- 
facturing on  an  extensive  scale.  It  is  general- 
ly necessary  to  dam  the  water  In  the  stream 
itself,  and  also  to  raise  and  retain  It  In 
natural  or  artificial  reservoirs  connected  with 
the  stream.  •  •  •  In  most  cases,  to  do 
this,  the  right  to  flow  the  land  of  numerous 
proprietors  must  be  obtained;  and  an  indi- 
vidual, or  a  few  individuals,  might  defeat  or 
greatly  embarrass  the  whole  enterprise  by 
an  unreasonable  and  obstinate  refusal  to 
part  with  this  right.-  In  such  a  case  can  It 
be  doubted  tliat,  to  remove  this  obstacle  to 
a  great  public  Improvement,  In  which  large 
numbers  are  Interested,  would  be,  in  the 
language  of  the  Constitution,  'for  the  bene- 
fit and  welfare  of  the  state,'  and  that  a  pri- 
vate right  taken  lor  that  purpose  would  be 
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taken  for  a  public  use  within  the  legal 
meaning  of  that  term."  Great  Falls  Mfg. 
Co.  V.  Fernald,  47  N.  H.  444. 

The  Irrigation  of  land  in  a  neighboring 
state,  and  so  also  the  building  of  a  rail- 
road in  that  state,  or  the  development  of  its 
mines  or  other  natural  resources,  may  no 
doubt  result  In  some  benefit  to  the  people  of 
this  state,  but  only  In  the  general  way  that 
one  state  is  benefited  by  the  growth  in  in- 
dustrial activities,  population,  and  wealth 
of  an  adjoining  state,  or  even  of  a  more 
distant  state  or  the  nation  at  large.  To  ac- 
cept that,  however,  as  a  sufficient  reason  for 
taking  land  in  this  state  under  the  power 
of  eminent  domain.  If  for  the  purpose  of  ir- 
rigation, would  not  tend  to  advance  the  in- 
terest of  this  state  in  the  reclamation  and 
cultivation  of  its  lands,  or  the  development 
of  its  natural  resources,  but  the  effect 
might  be  entirely  the  reverse,  and  it  would 
abandon  the  principle  upon  which  the  right 
to  exercise  the  power  for  irrigation  and 
other  analogous  purposes  has  been  assert- 
ed and  maintained.  The  headgate  and  ditch 
by  which  water  for  agricultural  purposes  is 
diverted  and  distributed  Is  not  the  use  for 
which  land  required  for  a  right  of  way  is 
taken;  the  u.se  authorizing  such  a  taking  Is 
the  application  of  the  water  to  the  laud. 
The  use,  whether  public  or  private,  there- 
fore occurs  where  the  water  is  applied; 
that  is,  where  the  land  to  be  irrigated  is  lo- 
cated. If  located  in  another  state,  the  use  is 
there,  and  that  use  must  support  the  ex- 
ercise of  eminent  domain  for  a  right  of 
way  for  the  ditch,  if  it  Is  to  be  supported. 
Since  In  this  case  it  appears  that  no  land 
in  this  state  will  receive  for  its  reclamation 
or  cultivation  any  of  the  water  to  be  diverted 
or  distributed  by  means  of  the  ditch,  but 
the  water  la  to  be  entirely  devoted  to  the 
irrigation  of  land  In  another  state,  the  use 
will  be  in  and  for  that  state — for  Its  uses 
and  purposes,  and  not  in  this  ^tate  or  for 
any  of  its  purposes.  The  principle  above  dls- 
cuiised,  that  the  power  of  eminent  domain 
will  be  exercised  by  a  state  for  its  own 
purposes,  and  not  for  the  use  of  another 
state,  seems  therefore  to  be  applicable. 
Clearly  the  state  of  Colorado  cannot  ex- 
ercise the  power  in  this  state,  and  any  au- 
thority conferred  by  Its  laws  to  do  so  'vvould 
be  void,  for  it  is  fundamental  that  the  sov- 
ereignty of  any  government  is  limited  to 
persona  and  property  within  the  territory  it 
controls.  Nichols  on  Em.  Dom.  10;  Trom- 
bley  ▼.  Humphrey,  supra;  Crosby  v.  Han- 
over, 36  N.  U.  404;  1  Lewis  on  Em.  Dom. 
(3d  Ed.)  i  3S5. 

While  this  state  may  be  interested  and 
even  indirectly  benefited  in  the  manner 
above  Indicated  by  the  reclamation  and  set- 
tlement of  lands  in  another  state,  it  would  be 
difficult,  we  think,  to  uphold  the  exercise  of 
eminent  domain  in  this  state  on  the  ground 
that  such    reclamation   and   settlement   in 


another  state  Is  a  necessity  of  the  govern- 
ment of  this  state,  in  view  of  the  fact  that 
within  its  own  boundaries  and  in  all  parts 
of  the  state  there  are  vast  areas  yet  unculti- 
vated capable  of  irrigation  and  reclamation. 
And  this  power  of  eminent  domain  is  found- 
ed upon  the  law  of  necessity,  for  "no  gov- 
ernment," says  Judge  Cooley,  "coiild  perpet- 
uate Us  existence  and  further  the  prosperity 
of  its  people,  if  the  means  for  the  exercise 
of  any  of  its  sovereign  powers  might  be 
withheld  at  the  option  of  individuals."  That 
eminent  Jurist  further  says  that  the  power 
to  appropriate  must  In  any  case  be  justi- 
fied and  limited  by  the  necessity;  "and 
whenever  in  any  instance  the  government 
or  its  officials  shall  attempt  to  seize  and  ap- 
propriate that  which  cannot  be  needful  to  the 
due  execution  of  its  sovereign  powers  or  the 
proper  discharge  of  any  of  its  public  func- 
tions, the  same  means  of  resistance  and  le- 
gal redress  are  open  to  the  owner  that  would 
be  available  In  case  of"  a  like  seizure  by 
lawless  individuals."  Trombley  v.  Hum- 
phrey, supra. 

It  is  not  necessary  to  rest  our  conclusion 
alone  upon  a  consideration  of  these  general 
principles,  though  we  would  feel  content  to 
do  so,  In  the  absence  of  authority  upon  the 
precise  question  here  presented.'  With  the 
exceirtlon  of  the  statement  found  in  the  opin- 
ion in  Thayer  v.  California  Development  Co., 
supra,  to  the  effect  that  a  public  use  in  Mex- 
ico of  water  appropriated  and  diverted  In 
California  would  not  authorize  the  exercise 
of  eminent  domain  in  California,  the  specific 
question  as  to  the  right  to  condemn  land  in 
one  state  for  a  ditch  to  irrigate  land  in  an- 
other state  does  not  seem  to  have  been  de- 
cided or  considered  by  any  court,  although 
we  think  the  various  judicial  expressions  and 
Intimations  are  all  against  such  a  right.  But 
the  question  as  relating  to  other  uses  of  the 
water  of  natural  streams  has  been  considered 
and  the  right  to  take  laud  in  one  state  under 
the  power  of  eminent  domain  for  an  enter- 
prise or  Use  in  another  state  has  been  de- 
nied by  the  courts  of  the  state  wherein  the 
land  was  located.  We  refer  to  cases  arising 
under  the  so-called  "Jlill  Acts."  Those  stat- 
utes, and  the  provisions  made  by  them,  are 
too  familiar  to  require  extended  explanation. 
It  Is  sufllcient  to  say  that  the  purpose  thereof 
Is  the  encouragement  of  mills  by  authorizing 
their  owners  to  erect  a  dam  or  dams  and 
thereby  overflow  the  lands  of  other  persons, 
by  paying  such  damages  as  may  be  assessed 
In  the  mode  prescril)ed.  The  authorized  pro- 
ceeding In  every  material  respect  corresponds 
to  a  condemnation  proceeding,  and  such  stat- 
utes have  been  generally  upheld  as  a  rightful 
exercise  of  the  power  of  eminent  domain. 
Ingram  v.  Water  Co.,  98  Me.  566,  56  Atl. 
8a3 ;  1  Lewis  on  Em.  Dom.  (.'Id  Ed.)  2S0.  We 
have  referred  to  a  case  decided  in  New 
Hampshire  stating  the  groimd  upon  which  a 
taking  for  such  a  purpose  has  been  sustain- 


Digitized  by 


Google 


60 


131  PACIFIC  BEPOKTEB 


(Wy«. 


ed.  Mr.  Justice  difford,  In  Holyoke  Con*- 
pan}-  V.  Lyman,  15  Wall.  500,  507,  21  L.  Ed. 
133,  alluded  to  the  matter  by  saying:  "Au- 
thority to  erect  dams  across  such  streams 
for  mill  purposes  results  from  the  ownership 
of  the  bed  and  the  banks  of  the  stream,  or 
the  right  to  construct  the  same  may  be 
acquired  by  legislative  grant.  In  cases  where 
the  Legislature  Is  of  the  opinion  that  the 
benefit  to  the  public  will  be  of  suflScient 
Importance  to  render  It  expedient  for  them 
to  ezerdse  the  right  of  eminent  domain 
and  to  authorize  such  an  interference  with 
private  rights.  Lands  belonging  to  individ- 
uals have  often  been  condemned  for  such 
purposes.  In  the  exercise  of  the  right  of  em- 
inent domain,  in  cases  where,  from  the  na- 
ture of  the  country,  mill  sites  sufficient  in 
number  could  not  otherwise  be  obtained,  and 
that  right  is,  even  more  frequently,  exercised 
to  enable  mlUowners  to  flow  the  water  baclc 
beyond  their  own  limits,  In  order  to  create 
sufficient  power  or  bead  and  fall  to  operate 
their  mlUs." 

It  is  apparoit  that  with  respect  to  the 
question  before  us  there  Is  a  close  analogy 
between  the  taking  of  land  under  the  mill 
acts,  where  the  taking  is  caused  or  required 
by  the  necessity  for  flowing  the  land  to  fur- 
nish power  tor  the  mill  below,  and  the  tak- 
ing of  land  to  construct  a  ditch  to  carry  wa- 
ter for  Irrigation.  In  two  cases  the  ques- 
tion arose  as  to  the  right  to  have  the  damage 
for  such  taking  for  mill  purposes  assessed 
under  the  statute  of  the  state  In  which  the 
land  flowed  was  situated,  where  the  mill  was 
located  In  another  state,  and  In  both  cases 
the  right  was  denied.  Wooster  v.  Great 
Falls  Mfg.  Co.,  39  Me.  246;  Salisbury  Mills 
r.  Forsaith,  67  N.  H.  124.  See,  also,  Gould 
on  Waters  (3d  Ed.)  |  683;  IT.  S.  T.  Ames,  1 
Woodb.  &  M.  76,  Fed.  Gas.  No.  14,441.  Re- 
ferring to  the  statute  of  Maine,  the  court  in 
the  case  cited  from  that  state  say:  "The 
dam  which  causes  the  flowing,  the  mill  for 
the  benefit  of  which  such  flowing  is  permit- 
ted, and  the  land  overflowed,  or  the  property 
otherwise  damnified  by  these  erections,  are 
assumed  to  be  within  the  t>oundarles  of  the 
6tate,  and  within  legislative  jurisdiction." 
And,  stating  the  conclusion  of  the  court.  It 
Is  said  that  "mills  without  the  Jurisdiction  of 
the  state,  not  being  subject  to  the  terms, 
conditions,  and  regulations  of  the  statutes, 
are  not  entitled  to  its  benefits;  and  the 
common  law  remedy  remains  unaffected  by 
its  provisions." 

In  the  New  Hampshire  case  of  Salisbury 
V.  Forsaith,  It  was  held  that  a  mlllowner, 
having  erected  a  dam  on  Its  land  In  another 
state,  whereby  the  water  was  set  back  upon 
land  in  New  Hampshire,  could  not  by  petl- 
tlon  have  the  damage  assessed,  and  the 
rights  of  flowage  ascertained  and  flxed  under 
the  New  Hampshire  statute  for  the  encour- 
agement of  manufactures.  The  opinion  con- 
tains an  interesting  and  able  discussion  of 


the  matter,  and  Is  particularly  persuasive 
upon  the  question  as  It  arises  in  this  case, 
for  it  answers  the  argument  here  made,  and 
which  was  made  In  that  case,  that  a  mill  in 
the  other  state  (Massachusetts)  would  be  a 
benefit  to  New  Hampshire.  The  court  say: 
"In  order  that  land  may  l>e  taken  for  this 
purpose  against  the  owner's  consent,  the  com- 
mittee, and  ultimately  the  court,  must  be 
satisfied  that  such  taking  is  and  may  be  of 
public  use  or  benefit  to  the  people  of  this 
state.  I  agree  with  cotmsel  for  the  defend- 
ant that  the  act  goes  to  the  verge  of  the  con- 
stitutional power  of  the  Legislature,  and  I 
may  say  that,  but  for  the  authorities  by 
which  the  court  thought  they  should  be  gov- 
erned in  the  late  case  of  Amoskeag  Co.  r. 
Head  [66  N.  H.  386],  I  should  find  great  dif- 
ficulty in  sustaining  it  But  giving  to  the 
act  the  widest  scope  and  effect  which  have 
been  thought  admissible  under  the  Constitu- 
tion, I  think  it  must  be  said  that  the  public 
use  and  benefit  intended  were  those  which 
would  arise  from  the  erection  of  mills  and 
the  employment  of  our  water  power  within 
our  own  limits,  and  not  outside.  It  certain- 
ly may  be,  in  one  sense,  of  public  use  and 
benefit  to  the  people  of  this  state  to  have  so 
good  and  so  rich  a  neIghl>or  on  the  south  as 
our  sister  commonwealth  of  Massachusetts. 
Doubtless  it  may  be  of  benefit  to  our  peo- 
ple that  every  stream  which  flows  from  this 
state  into  that  should  be  skirted  with  man- 
ufacturing establishments  from  the  point 
where  it  leaves  our  borders  to  where  it 
empties  into  the  ocean;  that  thriving  and 
opulent  manufacturing  towns  should  spring 
up  along  the  Une,  although  upon  the  other 
side;  and  that  the  industry,  enterprise,  and 
thrift  for  which  the  people  of  that  state  are 
so  Justly  renowned  should  be  stimulated  and 
encouraged  by  the  exercise  of  a  liberal  com- 
ity in  the  making  and  administration  of  our 
laws.  It  may  be  of  public  beneflt  to  the  peo- 
ple of  this  state  that  the  dty  of  Chicago  was 
rebuilt  after  the  great  fire  which  laid  so 
large  a  part  of  it  in  ashes  in  the  autumn  of 
1871.  It  perhaps  would  not  be  difficult  to 
show  that  no  inconsiderable  benefit  has  re- 
sulted to  our  people  from  the  rebuilding  of 
the  burnt  district  in  Boston.  I  do  not  see 
that  these  benefits  differ  at  all,  unless,  it  may 
be  in  degree,  from  those  which  would  result 
from  the  buUding  of  a  dam  and  mills  for  the 
manufacture  of  cotton  and  woolen  goods  Just 
over  the  line  in  Massachusetts,  and  I  do  not 
think  they  are  such  as  could  have  been  in- 
tended by  the  act." 

Since  the  purimse  is  solely  to  irrigate 
lands  in  another  state,  It  Is  not  material  tliat 
the  headgate  is  to  be  located  but  a  short 
distance  above  the  southern  boundary  line  of 
this  state  or  that  the  lands  to  be  Irrigated 
are  located  Just  over  the  line  In  the  adjoining 
state.  It  would  make  no  difference  in  prin- 
ciple if  It  was  proposed  to  divert  the  water 
from  some  stream  in  the  interior  or  else- 
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where  In  onr  state  mncb  farther  removed 
from  tbe  lands  to  tie  Irrigated,  or  if  It  was 
proposed  to  irrigate  lauds  in  another  etate 
situated  at  a  greater  distance  beyond  our  ter- 
ritorial limits.  Nor  is  the  fact  material  that 
the  diversion  will  occur  below  that  of  any 
prevloos  appropriation,  so  far  as  tbe  right  of 
eminent  domain  le  concerned.  We  are  not 
here  considering,  and  have  not  deemed  it  nec- 
essary to  consld^,  the  right  to  divert  and 
awropriate  water  In  this  state  for  the  pur- 
iwse  proposed. 

Tbe  statute  under  which  this  proceeding 
to  eondemn  for  the  right  of  way  Is  brought 
preecrlt>e8  tbat  "every  person,  association  of 
persons,  company  or  corporation  (the  word 
'corporation'  Including  a  municipal  corpora- 
tion wherever  appearing  in  this  chapter),  or- 
ganized or  bereaftK'  organized  under  tbe 
laws  of  tbls  state,  or  under  tbe  laws  of  any 
other  state,  and  legally  doing  business  under 
tbe  laws  of  tbls  state,  who  shall  in  tbe  course 
of  their  business  require  a  way  6f  necessity 
for  reservoirs,  drains,  flumes,  ditches,  canals, 
or  electric  power  transmission  lines,  on  or 
across  lands  of  others  for  agricultural,  min- 
ing, milling,  domestic,  electric  power  trans- 
mission, municipal  or  sanitary  purposes,  shall 
have  power  and  are  authorized.  ♦  •  •" 
Gomp.  St  i  3871.  Tbe  authority  given  is  to 
enter  upon  any  land  for  the  purpose  of  ex- 
amining and  makipg  surveys  for  tbe  pur- 
poses mentioned,  and  to  bold  and  appropri- 
ate so  much  real  property  as  may  be  neces- 
sary for  the  location,  construction,  and  con- 
venient maintenance  and  use  of  such  reser- 
voir, drain,  flume,  ditch,  canal,  or  electric 
power  transmission  line,  and  the  procedure 
is  prescribed  In  succeeding  sections  for  the 
an>ropriation  and  condemnation  of  the  land 
80  required.  It  is  a  familiar  elementary 
principle  that  tbe  laws  of  a  state  have  no  ex- 
traterritorial elTect  And  It  is  not  necessary 
for  a  state  statute  to  contain  words  express- 
ly confining  Its  operation  within  the  state. 
Q%at  it  is  so  confined  Is  generally  understood. 
It  is  therefore  not  a  strained  construction  of 
tbe  statute  conferring  authority  to  appropri- 
ate and  condemn  land  for  a  right  of  way  for  a 
ditch  for  agricultural  purposes,  tbat  it  Is  In- 
t^ided  to  be  confined  not  only  to  a  right  of 
way  within  the  state,  but  as  well  to  agricul- 
tural purposes  within  the  state.  Tbe  author- 
ity Is  no  doubt  conferred  to  encourage  agricul- 
ture within  the  state.  If  the  legislative  power 
exists  to  make  the  authority  broader  than 
that,  and  extend  it  to  agricultural  purposes 
beyond  tbe  boundaries  of  tbe  state,  it  should 
be  so  extended,  if  at  all,  by  the  Legislature, 
and  by  words  clearly  showing  an  intention  to 
do  so.  In  a  concurring  opinion  in  Salisbury 
Mills  r.  Forsalth,  supra,  it  was  said:  "It  is 
one  of  tbe  plainest  elementary  rules  tbat  no 
Legislature  can  extend  its  laws  to  territory 
beyond  the  borders  of  its  own  state.  How, 
then,  can  tbe  courts  of  this  state  have  any 


Jurisdiction  over  dams  and  mills  in  another 
state?"  And  in  Wooster  v.  Great  Falls  Mfg. 
Co.,  supra.  It  was  said  by  the  court:  "All 
legislation  Is  necessarily  territorial.  Tbe 
statutes  of  a  state  are  binding  only  within 
its  jurisdiction.  The  Legislature  cannot,  if 
they  would,  authorize  acts  to  be  done  In  a 
foreign  territory.  •  •  *  They  cannot  af- 
fect or  control  property  elsewhere,  and  it  is 
not  to  be  presumed  they  Intended  to  exceed 
their  Jurisdiction."  Mr.  Justice  Story,  In 
Famum  v.  Blackstone  Canal,  1  Sumn.  62, 
Fed.  Cas.  No.  4,675,  remarked:  "Every  Leg- 
islature, however  broad  may  be  its  enact- 
ments. Is  supposed  to  confine  them  to  cases 
or  persona  within  tbe  reach  of  its  sover- 
eignty." 

AgaiOi  it  might  be  dlfiicult  to  find  author- 
ity in  this  statute  to  condemn  land  for  the 
benefit  of  the  business  of  a  foreign  corpora- 
tion conducted  exclusively  la  another  state. 
What  is  meant  by  the  words  "who  shall  iu 
the  course  of  their  business  require  a  way 
of  necessity,"  eta,  in  immediate  connection 
with  the  provision  authorizing  the  taking  of 
land  for  a  reservoir  or  ditch  for  agricultural 
purposes  by  a  foreign  corporation  "legally 
doing  business  under  the  laws  of  this  state"? 
Was  it  Intended  or  not  that  tbe  right  of  way 
should  be  required  only  in  the  course  of  the 
business  legally  done  or  to  be  legally  done 
by  the  foreign  corporation  under  the  laws  of 
the  state?  Our  laws  do  not  control  tbe  af- 
fairs of  a  foreign  corporation  within  tbe 
state  where  It  Is  Incorporated,  but  only  its 
business  within  this  state.  The  construction 
and  maintenance  of  tbe  ditch  In  this  state  by 
the  petitioner  would  seem  to  be  merely  inci- 
dental to  its  business  of  irrigathig  and  cul- 
tivating lands  for  agricultural  purposes  In 
Colorado.  Is  tbat,  then,  a  business  to  which 
the  statute  refers  in  authorizing  the  taking 
of  land  for  a  right  of  way  in  this  state  when 
required  by  a  foreign  corporation  in  tbe 
course  of  its  business,  in  view  of  tbe  provi- 
sion of  the  section  extending  the  authority  to 
a  foreign  corporation  "legally  doing  business 
utader  the  laws  of  tbls  state,"  or  is  that  au- 
thority conferred  upon  such  corporation  for 
any  business  wherever  carried  on?  These 
questions  seem  to  be  pertinent,  but  we  need 
not  do  more  than  suggest  them,  for  we  are 
satisfied  upon  the  other  grounds  above  stated 
that  the  petitioner  has  shown  no  right  under 
the  Constitution  or  statutes  of  this  state  to 
condemn  the  land  in  controversy.  For  that 
reason  the  demurrer  should  have  been  sus- 
tained, and  for  the  same  reason  tbe  facts 
stated  In  tbe  amended  petition  are  insuBl- 
clent  to  support  tbe  Judgment.  The  judg- 
ment therefore  must  be  reversed,  and  the 
cause  will  be  remanded,  with  directions  to 
vacate  the  order  and  judgment  confirming 
the  report  of  the  commissioners  and  granting 
the  right  to  take  and  use  the  land  of  the 
defmdant  below  for  the  purpose  specified  in 
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the  flmei'ded  petition,  and  enter  the  proper 
order  or  judgment  denying  that  right  in  ac- 
cordance  with    the   views   and   conclusions 
Uerein  expressed. 
Keversed. 

SCOTT,  C.  J.,  and  BEARD,  J.,  concur. 


FREMONT  LODGE.  NO.  11,  I.  O.  O.  F.  v 
UOARD  OF  COM'RS  OF  FRE- 
MONT COUNTl". 

(Supreme  Court  of  Wyoming.    April  7,  1913.) 

1.  Appeal  and  Error  (§  281*)— Motion  fob 
New  Tbial— Necessity. 

Where  no  motion  for  new  trial  was  filed 
below,  the  judgment,  in  so  far  as  applicable  to 
proceedings  in  error,  became  final  ou  the  date 
of  its  entry. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1«50-1GG1,  3t«-t,  32S1; 
Dec.  Dig.  §  281.*] 

2.  Appeal  and  Ebrob  (§  338*)— Writ  of  Eb- 
BOB— Time  fob  Suing  out. 

Under  Comp.  St  1910,  §  .5122,  providing 
that  no  proceeding  to  reverse  or  modify  a 
judgment  or  final  order  shall  be  commenced 
unless  within  one  year  after  the  rendition 
thereof,  or  in  caSe  the  person  entitled  to  such 
proceeding  is  under  disability,  but  that  the 
court  rendering  such  judgment  or  malting  such 
final  order  may  upun  application  of  the  party 
desiring  to  institute  the  proceeding,  by  an  or- 
der duly  entered  of  record,  give  to  a  party  a 
reasonable  extension  of  time  in  which  to  insti- 
tute them,  a  writ  of  error  sued  out  more  than 
a  year  after  the  rendition  of  final  judgment  by 
a  party  not  under  any  disability,  and  who  made 
no  application  for  the  extension  of  time,  cornea 
too  late  and  must  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $|  1877,  1S78;  Dec,  Dig.  § 
338.*] 

Error  to  District  Court,  Fremont  County} 
Charles  E.  Carpenter,  Judge. 

Action  between  the  Board  of  County  Com- 
missioners of  the  County  of  Fremont  and 
the  Fremont  Lodge  No.  11  of  the  Inde- 
pendent Order  of  Odd  Fellows.  There  was 
a  judgment  for  the  first-named  party,  and 
defendant  brings  error.    Dismissed. 

E.  H.  Fourt,  of  Lander,  for  plaintiff  in 
error.  R.  B.  Landfair,  Co.  and  I'ros.  Atty., 
of  Lander,  for  defendant  in  error. 

SCOTT,  C.  J.  The  plaintiff  in  error  seeks 
by  proceedings  in  error  to  reverse  a  Judgment 
filed  and  entered  of  record  on  January  16, 
1011,  In  the  district  court  of  Fremont  coun- 
ty. 

11]  It  does  not  appear  from  the  record 
here  presented  that  there  w-as  any  motion 
for  a  new  trial  filed  or  presented  to  the  court 
below,  and  it  follows  that  the  judgment,  in 
80  far  as  proceedings  in  error  are  concerned, 
became  final  on  the  date  above  mentioned. 
Conradt  v.  Lepper,  13  Wyo.  99,  78  Pac.  1,  3 
Ann.  Cas.  627. 

[2]  The  petition  in  error  was  filed  In  this 
court  on  April  16, 1912,  or  one  year  and  three 


months  after  the  judgment  was  rendered. 
Section  5122,  Compiled  Statutes  1910,  pro- 
vides that:  "No  proceeding  to  reverse,  va- 
cate, or  modify  a  judgment  or  final  order 
shall  be  commenced,  unless  within  one  year 
after  the  rendition  of  the  judgment,  or  the 
making  of  the  final  order  complained  of; 
or,  in  case  the  person  entitled  to  such  pro- 
ceeding is  an  Infant,  a  married  woman,  a 
person  of  unsound  mind,  or  In  prison,  within 
one  year,  as  aforesaid,  exclusive  of  the  time 
of  such  disability :  Provided,  however,  that  the 
court  rendering  such  judgment  or  making 
such  final  order  upon  application  of  the  party 
desiring  to  Institute  such  proceeding  and  up- 
on making  to  said  court  a  sufficient  showing 
that  said  party  will  be  unavoidably  prevent- 
ed from  instituting  such  proceeding  within 
said  time,  shall,  by  an  order  duly  entered  of 
record,  give  to  said  party  a  reasonable  ex- 
tension of  time,  not  exceeding  eighteen 
months,  within  which  to  institute  such  pro- 
ceeding." It  does  not  appear  from  the  rec- 
ord that  this  case  falls  within  any  of  the  ex- 
ceptions  contained  In  that  section,  or  that 
there  was  any  application  made  to  the  trial 
court  for  an  extension  of  time  within  which 
to  Institute  proceedings  In  error,  as  therein 
provided. 

Upon  this  state  of  the  record,  this  court  Is 
without  jurisdiction  to  entertain  the  attempt- 
ed proceedings  in  error,  and  the  petition 
will  be  dismissed. 

Dismissed. 

POTTER  and  BEARD,  JJ.,  concur. 


LAUGHLIN   ▼.    ST.^TE    BOARD   OF    CON- 
TROL et  al. 
(Supreme  Court  of  Wyoming.    April  7.  1913.) 
Waters  and  'Wateb  Courses    (il  27*)- Es- 

TAHMSirMENT   OF    ItESEBVOIB  —  APPLICATIOIir 

— Laches. 

Wlicre  an  application  to  the  state  en- 
gineer for  permission  to  construct  a  reservoir 
was  returned  for  additional  information  con- 
cerning the  title  to  the  right  of  way  for  the 
supply  ditch,  the  outlet  reservoir,  and  the  land 
proposed  to  be  irrigated,  a  delay  in  furnish- 
ing such  information  from  May  14th  to  June 
26tb  following  was  not  such  laches  as  consti- 
tuted an  abandonment  or  forfeiture  of  the  ap- 
plication as  against  a  subsequent  applicant. 

fEd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  19;  Dec.  Dig.  S 
27.*] 

On  petition  for  rehearing.     Denied. 
For  former  opinion,  see  128  Pac.  517. 

SCOTT,  C.  J.  The  defendants  in  error 
have  filed  a  petition  for  a  rehearing.  It  is 
here  urged  as  in  their  brief  filed  on  the 
original  hearing  that  I.aughlln's  appliciitlon 
filed  on  May  14,  1908,  was  abandoned  by 
him  and  superseded  by  bis  application  filed 
on  June  26.  1008.  It  was  insisted  on  the 
former  hearing  and  here  that  the  last  ap- 
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From  a   Jadgment  fbr  plaintiff,   defecdant 
appeals.    Affirmed. 

Henry  O.  Schaertzer,  of  San  Fiandaco,  and 
D.  Hadaell,  of  Berkeley,  for  appellant. 
Ladus  Ii.  Solomons,  of  San  Francisco,  for 
respondent 

IfUBPHBT,  Judge  pro  tem.  Action  for  re- 
covery of  balance  due  for  goods,  wares,  and 
merchandise  sold  and  delivered  by  plaintiff's 
assignor  to  defendant  Appeal  from  the  judg- 
ment on  a  bill  of  exceptions. 

It  will  be  unnecessary  to  consider  the  sped- 
flcatlons  of  errors  pointed  out  by  the  appel- 
lant In  the  rulings  of  the  trial  court,  as  all 
the  alleged  errors  have  reference  to  the  ad- 
missibility of  testimony  offered  to  controvert 
facts  admitted  by  the  pleadings.  The  pur- 
chase and  receipt  of  the  goods  are  admitted 
by  the  answer;  the  defendant  contending, 
however,  that  the  purchase  was  made  upon 
the  representation  of  the  plaintiff's  assignor 
that  the  goods  would  have  a  "ready  and  easy 
sale,"  and  that  if  they  did  not  have  a  "ready 
and  easy  sale"  as  represented,  the  plaintiff's 
assignor  would  "exchange  other  goods,  wares, 
and  merchandise  of  other  sorts  for  them" ; 
that  the  goods  "did  not  and  have  not  had  a 
ready  and  easy  sale,  and  that  85  per  cent 
thereof  remains  in  defendant's  possession." 

Under  the  conditions  above  set  out  the 
court  proceeded  to  hear  proofs  of  the  sale 
and  delivery  of  the  goods,  and  in  so  doing 
committed  all  of  the  errors  complained  of. 
iManlfestly  any  such  errors  would  be  imma- 
terial and  harmless.  No  complaint  is  made 
of  errors  In  admitting  e-ridence  relative  to 
the  defense  above  indicated  of  an  agreement 
for  the  return  and  exchange  of  goods.  As 
to  this  issue,  the  court  found  "that  the  sales 
of  merchandise  wera  made  to  the  defendant 
absolutely  and  ■unconditionally."  This  dis- 
poses of  all  of  the  objections  made  by  the 
appellant 

The  judgment  is  afBrmed. 

We  concur:  HALL,  J.;  LBNNON,  P,  J. 

(21  Cal.  App.  63) 
PBOPLH  T.  LAWIiOR.     (Cr.  423.) 

(District  Court  of  Appeal,  First  District  Cali- 
fornia. Jan.  31,  1013.  Kehearine  Denied  by 
Supreme  Court  March  31,  1913.) 

1.  Indictusnt  and  Incobuation  (J  72*)  — 
**Pan»ebin6"— Natubs  o*  Offensb— Stat- 

.    UTBS. 

St.  1011,  p.  9,  provides  that  any  person 
who  shall  procure  for  a  female  a  place  as  in- 
mate in  a  house  of  prostitution,  or  as  inmate 
of  any  place  in  which  prostitution  is  encourag- 
ed or  allowed  within  the  state,  shall  be  guilty 
of  pandering,  llelrl  that,  the  acts  enumerated 
and  denounced  in  the  statute  being  stated  dis- 
junctively, an  information  stating  one  or  more 
of  the  acts  specified  stated  an  offense  and  was 
not  defective  for  failure  to  allege  the  commis- 
sion of  all  the  acts  specified  conjunctively. 

[Kd.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  H  195-lBD;  Dec. 
Dig.  I  72.»] 
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pUcation  being  complete  In  form,  And  not  in 
words  expressly  referring  to  the  former  ap- 
plication, muift  be  construed  as  an  original 
application  Independent  of  the  former.  It 
will  be  remembered  that  the  tlrst  application 
which  we  held  sufficient  in  form  under  the 
statute  was  received  and  filed  for  record 
In  the  office  of  the  state  engineer,  and  then 
returned  Without  approval  or  rejection  to 
Laughlin  with  a  request  for  additional  in- 
formation. 

It  is  contended  that  an  application  such 
as  this  may  be  returned  for  correction  or 
amendment,  and  will  be  allowed  to  be 
amended,  provided  that  in  the  meantime 
no  other  raliia  application  for  a  primary 
permit  had  Intervened.  The  application  of 
May  14,  1908,  for  the  primary  permit,  was 
not  inherently  defective.  As  said  in  the 
opinion  filed,  it  "measured  up  to  the  re- 
quirement of  the  statute,"  and  the  engineer 
called  for  no  amendment,  but  for  additional 
Information  with  reference  to  the  applica- 
tion. This  was  fully  discussed,  and  we 
need  not  here  go  over  the  question  again. 

It  Is  contended  that  from  May  14,  1908, 
to  June  26th  following  was  an  unreasonable 
time  for  Laughlin  to  take  in  order  to  fur- 
nish the  Information  called  for.  It  does 
not  appear  from  the  record  that  Laughlin 
expressly  abandoned  his  first  application,  or 
that  he  was  guilty  of  laches  in  furnishing 
the  Information  called  for.  On  the  con- 
trary, considering  the  character  of  the  In- 
formation called  for  and  furnished,  we  are 
nnable  to  understand  how  such  laches  could 
be  imputed  to  him  as  would  work  an  aban- 
donment or  forfeiture  of  his  first  applica- 
tion which  was  pending  at  the  time  the  per- 
mit was  granted  to  the  administrator  of  the 
Carroll  estate. 

We  are  of  the  opinion  that  all  of  the 
questions  presented  In  this  application  were 
discussed  and  decided  In  the  original  opin- 
ion, and  we  adhere  to  the  conclusion  reach- 
ed therein. 

Rehearing  denied. 

POTTER  and  BEARD,  JJ.,  concur. 


(n  CbI.  App.  96) 

THAL  V.  RADKE  &  CO. 


(Civ.  1,130.) 


(DisUict  Court  of  Appeal,  First  District  Cali- 
fornia.    Feb.  5,  1913.) 

APPEAt  AND  Ebbob  (1 1051*)— Habmmss  BIb- 

BOR— Admission  or  Evidence. 

liuUngs  as  to  the  admission  of  evidence 
apon  facts  admitted  in  the  pleadings  are  harm- 
Ims. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4101-4170;  Dec.  Dig.  i 
1051.»] 

Am>eal  from  Superior  Court  City  and 
County  of  San  SYandsco;  JaSi  M.  Troutt 
Jndge. 

Action  by  F.  M.  Thai  against  Radke  &  Co. 
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2.  CsntiKAi.  liAW   (i  690*)  —  Oondvot  or 

C0VN8EL>— CONTBOL  BY  COUKT. 

Where  counsel  for  accused,  becaaae  of  a 
"fault  of  his  voice"  and  a  zeal  in  the  caase 
of  his  client,  unconsciously  appeared  in  a  men- 
acing and  threatening  attitude  in  the  cross-ex- 
amination of  prosecutrix,  it  was  proper  for  the 
court,  in  the  exercise  of  its  discretioiiary  right 
to  regulate  the  conduct  of  the  trial,  to  admonish 
and  restrain  counsel  with  reference  to  hia  con- 
duct toward  the  witness. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fi  165S,  1656;  Dea  Di{.  i 
e»9.*] 

3.  Criminal  Law  (f  666*)— Tbiait-Conduct 
— Dbci^asationb  or  Judge. 

It  was  improper  for  the  court,  in  attempt- 
ing to  restrain  a  menacing  and  threatening  at- 
titude of  defendant's  counsel  in  the  examina- 
tion of  prosecutrix,  to  inform  her  that,  if  nec- 
essary, the  court  would  have  all  of  the  police 
force  to  protect  her;  the  law  having  provided 
other  less  spectacular  methods  for  effectually 
dealing  with  misconduct  on  the  part  of  an  at- 
torney. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Die.  II  1624-1533;  Dec  Dig.  | 
656.*] 

4.  Cbiminai,  Law  (8  1044*)— Tbiai.— Miscon- 
duct or  Judge— Nkcessitt  or  Objection. 

Where  the  trial  judge,  during  the  cross- 
examination  of  prosecutrix  by  defendant's  coun- 
sel, used  improper  language  direct  to  counsel 
in  admonishing  him  for  what  the  court  thought 
was  improper  conduct  in  the  cross-examination 
of  the  witness,  and  it  did  not  appear  that  the 
court's  language  bad  any  reference  to  defend- 
ant, it  was  not  available  as  error,  in  the  ab- 
sence of  objection  made  thereto  and  a  request 
that  the  court  admonish  the  Jury  not  to  con- 
sider the  same  at  the  time. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {f  2672,  2674,  2675;  Dec.  Dig. 
I  1044.»] 

6.  Criuinai.  Law   (H  607,  780*)  —  "Acooif- 

PLICE8"— INSTBUCIIONS. 

Pen.  Code,  {  31,  provides  that  all  persons 
concerned  in  the  commission  of  a  crime,  wheth- 
er they  directly  co,mmit  the  act  constituting  the 
offense  or  aid  in  its  commission,  are  accomplic- 
es. Section  1111  declares  that  a  conviction 
cannot  be  had  on  the  testimony  of  an  accom- 
plice unless  he  be  corroborated  by  such  other 
evidence  as  shall  tend  to  connect  him  with  the 
offenee,  which  corroboration  is  not  sufficient  if 
it  merely  shows  the  commission  of  the  offense 
or  the  circumstances  thereof.  Held  that,  where 
accused  was  charged  with  pandering  in  that  he 
placed  a  female  in  a  house  of  prostitution,  and 
the  keeper  of  the  house,  after  having  been 
promised  immunity,  testified  that  defendant 
Drought  prosecutrix  to  witness  to  put  prosecu- 
trix toi  work  as  a  prostitute,  and  contracted 
with  witness  for  room  in  her  house,  which  with 
witness'  knowledge  and  consent  was  to  be  oc- 
cupied by  prosecutrix  for  the  purpose  of  pros- 
titution, the  witness  was  an  "accomplice,"  and 
it  was  error  for  the  court  to  refuse  toi  charge 
on  accomplice  testimony  and  the  necessity  for 
corroboration  thereof  to  autliorize  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ;;  1082-1096,  1859-1863;  Dec. 
Dig.  ;§  507,  780.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  75-79;  voL  8*  p.  7561.] 

6.  Cbiminai.  Law  ({  1163*)— AppeaI/— Krracr 
OF  Frrob. 

Under  Const.  Amend,  art.  6,  {  4%,  provid- 
ing that  no  conviction  shall  be  reversed  for 
misdirection  of  the  jury,  unless  after  an  exami- 
nation of  the  entire  case,  including  the  evi- 
dence, the  court  shall  be  of  the  opinion  that 


tlie  error  ha«  resulted  in  a  Aiscarriage  of  Job- 
tice,  prejudice  ia  not  presamed  from  error  in 
the  refusal  of  a  request  to  charge,  but  it  ia 
the  duty  of  the  appellate  court  to  examine  the 
evidence  and  determinie  whether  a  miscarriage 
of  Jnstice  baa  resulted  therefrom. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,   Cent  Dig.  ||  3090^009;    Dec.  Dig.   | 

7.  Cbiminai.  Law  (i  1173*)  —  Apfbai.— Bb- 

VIEW— Habmlkss  Error. 

Where,  in  a  prosecution  for  pandering, 
tliere  was  amply  sufficient  evidence  to  snatain 
a  conviction  without  that  of  the  keeper  of  the 
house  of  prostitution  to  which  prosecutrix  liad 
been  taken  by  accused,  and  who  was  an  &e- 
complice  in  the  crime,  defendant's  coariction 
will  not  be  set  aside  for  the  ponrt's  error  in 
refusing  to  charge  on  accomplice  testimony,  un- 
der Const  Amend,  art  6,  §  4^,  providing  that 
no  conviction  shall  be  set  aside  for  misdirec- 
tion of  the  jury,  unless  the  appellate  court  is 
of  the  opinion  that  it  has  resulted  in  a  miscai^ 
riage  of  justice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,   Cent   Dig.   f{  3164-3168;    Dec   Dig.   | 

Appeal  from  Superior  (Jourt,  City  and 
County  ot  San  Francisco;  Franlc  H.  Dunne^ 
Judge. 

James  Lawlor  was  convicted  of  pandering; 
and  he  appeals.    Affirmed. 

Charles  S.  Peery,  of  San  BYandsco,  for 
appellant  U.  8.  Webb,  Atty.  Gen.,  for  the 
State. 

LENNON,  P.  J.  [1]  This  Is  an  appeal 
from  a  judgment  of  final  conviction  and 
from  an  order  denying  a  new  trial  In  a 
case  wherein  the  defendant  was  charged 
with  the  crime  of  pandering,  as  defined  by 
a  recent  enactment  of  the  Legislature  (Stats. 
1911,  p.  9),  one  clause  of  which  provides 
that:  "Any  person  who  shall  procure  for  a 
female  person  a  place  as  inmate  In  a  house 
of  prostitution  or  as  inmate  of  any  place  in 
which  prostitution  is  encouraged  or  allowed 
within  this  state  «  •  *  shall  be  guilty  oC 
a  felony,  to  wit,  pandering.  ♦  •  •"  This 
clause  of  the  statute  constituted  the  charging 
part  of  the  Information  upon  which  the  de- 
fendant was  convicted.  The  defendant,  upon 
his  arraignment,  interposed  a  demurrer  to 
the  information,  based  upon  all  of  the  stat- 
utory grounds,  which  was  disallowed;  and 
it  Is  now  insisted,  as  we  understand  the  oon- 
tention  of  counsel  for  the  defendant,  that 
the  demurrer  should  have  been  sustained 
upon  the  ground  that  the  Information  did 
not  state  a  public  offense  in  this:  That  the 
charging  x>art  thereof  was  not  founded  npon 
and  did  not  Include  all  of  the  acta  and  con- 
duct which  the  statute  enumerates  and  de- 
nounces in  its  definition  of  the  crime  of  pan- 
dering. In  other  words,  it  is  the  contention, 
apparently,  of  counsel  for  the  defendant 
mat  the  doing  of  any  one  of  the  acts  enu- 
merated and  denounced  In  the  statute  will 
not  alone  constitute  the  offense  of  i>ander- 
Ing;  and  that,  In  order  for  the  information 


•For  other  o«sm  sm  sun*  t^e  and  mcUob  NUHBBRia  Deo.  Die.  *  Am.  IMs.  K«r-No.  8«ilM  4k  Bep'r  laOmtm 


Digitized  by 


v^oogle 


Oal.) 


7E0PI/E  T.  LAWIiOR 


66 


In  flie  present  ctse  tO'  state  such  offense,  It 
would  bare  been  necessary  to  allege  conjnnc- 
tivel7  tbe  commission  by  the  defendant  of  all 
of  tbe  acts  and  things  enmnerated  In  and 
denounced  by  the  statute.  There  Is  no  merit 
In  this  contention.  Clearly  the  statute  In 
question  contemplates  that  the  commission, 
either  s^arately  or  all  together,  of  the  se- 
ries of  acts  enumerated  therein  may  and 
will  constitute  the  offense  of  pandering.  As 
was  said  in  the  Matt»  of  Koberts,  167  CaL 
472,  108  Pac.  S15,  the  statute  in  question  "id 
writtm  in  tbe  disjunctive  throughout;  and 
the  several  offenses  therein  described  are  ap- 
parently as  distinct  and  independent  of  each 
other  as  if  they  had  been  enacted  in  separate 
sections.  In  general,  when  such  form  of  ex- 
pression is  used,  the  effect  of  the  language 
pertaining  exclusively  to'  each  offense  de- 
scribed is  not  affected  or  modified  by  the 
words  used  solely  in  describing  the  other 
offenses;  but  tbs  description  of  each  is  to 
be  considered  as  If  it  stood  alone  and  were 
read  In  conjunction  «dth  the  general  words 
applying  to  all." 

The  people  elected  in  tbe  case  at  bar  to 
charge  and  prosecute  the  defmdant  upon 
that  clause  of  the  statute  in  question  which 
declares  every  person  gnllty  of  the  crime  of 
pandering  who  "shall  procure  for  a  female 
person  a  place  as  inmate  in  a  house  of  pros- 
tltntlon  or  as  an  Inmate  of  any  place  in 
whfaA  prostitution  is  encouraged  or  allowed 
within  this  state."  This  clause  of  the  stat- 
ute clearly  contemplates  and  provides  for  a 
case  entirely  distinct  from  those  cases  pro- 
vided for  and  denounced  In  the  remaining 
danses  of  the  statute ;  and  it  is  weU  settled 
tiiat,  where,  in  defining  an  offense,  a  statute 
ennmerates  and  denounces  a  series  of  acta, 
the  commission  of  a  single  enumerated  act 
will  constitute  the  offense:  People  v.  Frank, 
28  Cal.  807;  People  v.  Leyshon,  108  Oal. 
440,  41  Pac.  480;  People  v.  BamnoTltdi,  16 
Cal.  App.  427,  117  Pac.  672. 

Counsel  for  the  defendant  complains  bit- 
terly of  a  rebuke  administered  to  him  by  the 
trial  Judge  dtirlng  the  conrse  of  the  cross- 
examination  of  the  complaining  witness,  and 
Insists  that  the  remarks  of  the  trial  Judge, 
although  directed  to  counsel  personally,  must 
have  operated  to  the  prejudice  of  the  defend- 
ant. The  incident  referred  to  is  shown  by 
the  record  to  be  as  follows:  "The  Court: 
Don't  yell  at  the  witness,  Mr.  Peery.  Mr. 
Peery:  That  Is  one  of  the  fatilts  of  my 
voice,  if  your  honor  please.  The  Court  [to 
the  witness] :  I  don't  want  yon  to  be  afraid 
of  any  one  here.  There  isn't  anybody  In  this 
room  that  yon  need  be  afraid  of,'  and,  If  nec- 
essary, we  will  have  all  the  police  f  irce  to 
protect  you.  [To  counsel  for  defendantl: 
And  T  don't  want  any  nonsense,  and  r  don't 
want  yon  to  shout  at  this  witness.  Mr. 
Peery:  I  don't  want  to  shout  at  her.  I 
have  never  browbeaten  a  Witness  In  my  life, 
bat  I  am  going  to  examine  this  witness. 
131  P.-6 


Tbe  Court:  Ton  are  going  to  do  It  under 
the  oourt's  direction.  Mr.  Fe^y:  I  was 
never  guilty  of  yelling  at  a  witness  or  o£ 
showing  dl8resi)ect  to  the  court.  The  Court: 
Tour  attitude  is  menacing  and  threatenlngi 
and  I  don't  like  it.  Mr.  Peery:  I  never 
acted  otherwise  than  as  a  gentleman,  and 
I  resent  those  r^narks  of  the  court  I  have 
a  reputation  as  a  gentleman  at  this  bar  for 
20  years.  If  I  have  a  witness  that  I  think 
Is  unwUllng  and  concealing  something,  I 
have  a  right  to  bring  it  out.  Mr.  McNutt 
(assistant  district  attorney) :  You  have  not 
got  her  guessing  now,  so  go  on." 

[2]  It  Is  the  undoubted  right  ot  a  trial 
court  within  the  Umlts  of  a  sound  discre* 
tion,  to  control  and  regulate  the  conduct  of 
a  trial ;  ■  and  it  Is  the  duty  of  such  court  to 
promptly  and  plainly  exercise  thai  right  of 
its  own  motion  for  the  protection  of  a  wit- 
ness under  examination,  whenever  It  appears 
to  the  court  that  the  conduct  or  attitude  of 
coonsel  towards  the  witness  is  "menacing 
and  threatening."  In  the  present  case  it  Is 
apparent  from  that  portion  of  the  record 
hereinbefore  qnoted,  that  counsel  for  the 
defendant,  becanse  of  a  "fault  of  bis  voice" 
and  a  commendable  zeal  in  the  cause  of  his 
client,  nnconsclously  provoked  the  interfer- 
ence and  admonition  ot  the  trial  Judge ;  but 
whether  such  provocation  was  conscious  or 
nnconsdous,  its  effect  upon  the  witness  must 
have  been  the  same,  and  therefore  the  trial 
Judge  is  not  to  be  censured  for  acting  upon 
appearance. 

[3]  While  conceding  the  right  of  the  trial 
Judge  to  control  the  conduct  of  the  trial,  we 
do  not  wish  to  be  understood  as  commending 
the  propriety  of  employing  the  police  force 
of  a  municipality  for  the  purpose  of  subduing 
a  single,  belligerent  lawyer.  However  war- 
like a  lawyer  may  be  in  any  given  case,  he 
may.  It  seems  to  us,  be  speedily  subdued  and 
readily  restored  to  reason  by  other  means  and 
methods  within  the  power  of  the  court  which 
would  be  less  spectacular  and  more  in  keep- 
with  the  dignity  of  the  bench  and  the  order- 
ly administration  of  Justice.  "This,  howev- 
er, is  a  temperamental  and  ethical  matter 
addressed  to  the  court's  own  sense  of  pro- 
priety, and  its  conduct  In  that  respect  is  not 
subject  to  review  by  the  appellate  court, 
save  to  consider  whether  it  has  tended  to 
prejudice  the  defendant."  People  v.  Szafc- 
sur,  161  Cal.  638,  119  Pac.  1083. 

[4]  We  do  not  consider,  and  we  are  una- 
ble to  conceive,  that  the  Jury  could  pos.slbly 
construe  the  remarks  of  the  trial  Judge  as 
a  personal  reflection  upon  the  defendant 
Evidently  the  trial  Judge  was  directing  his 
remarks  solely  to  counsel  for  the  defendant 
That  this  is  so  Is  manifest  from  the  lan- 
guage complained  of,  and  from  the  further 
fact  that  the  admonition  of  the  trial  Judge 
was  resented  by  counsel  for  defendant  as  a 
personal  affront  rather  than  as  a  suggestion 
which  tended  to  the  Injury  of  the  defends 


Digitized  by 


v^oogle 


66' 


131  Pacific  RBPOBTBB 


(Oal. 


ant  However  that  may  be,  no  objection 
was  made  at  the  time  that  the  language  and 
conduct  of  the  trial  judge  might  have  oper- 
ated to  the  prejudice  of  the  defendant;  and 
it  has  been  repeatedly  held  that,  it  the  trial 
court  commits  a  supposed  or  an  apparent 
infraction  of  the  defendant's  rights,  it  is  the 
duty  of  his  counsel  to  make  immediate  ob- 
jection thereto  upon  that  ground,  and  at  the 
same  time  request  the  court  to  admonish  the 
jury  against  being  Influenced  by  the  Irreg- 
ularity objected  to.  In  the  absence  of  such 
an  objection  and  request,  the  Irregularity 
complained  of  will  not  be  considered  by  tnla 
court  People  v.  Bishop,  134  Cal.  682,  66 
Pac.  976;  People  v.  Amer,  8  Oal.  App.  137, 
96  Pac.  401 ;  People  v.  Shears,  133  Oal.  154, 
65  Pac.  295;  People  v.  Beaver,  83  Cal.  419, 
23  Pac.  321;  People  t.  Crosby,  17  Oal.  App. 
618,  120  Pac.  441;  People  v.  Bradbury,  151 
Cal.  675,  91  Pac.  497. 

The  defendant  urges  a  reversal  of  the 
judgment  because  of  the  refusal  of  the  trial 
court  to  give  the  jury  several  requested  in- 
structions upon  the  rule  of  law  concerning 
accomplices,  and.  the  necessity  for  the  corrob- 
oration of  their  testimony  l)efore  a  convic- 
tion can  be  had. 

[6]  These  instructions  were  requested  be- 
cause of  the  fact  that  one  Madge  Dell,  the 
keoper  of  tlie  house  of  prostitution  wherein 
it  was  alleged  and  shown  the  defendant  pro- 
cn'Vd  a  place  as  inmate  for  the  complaining 
witness,  was  called  and  sworn  as  a  witness 
for  tlie  people.  Under  a  promise  of  immunity 
from  the  prosecution  for  the  same  offense  for 
which  the  defendant  was  being  tried,  she 
testified,  in  effect  that  Lawlor,  the  defend- 
ant had  conversed  with  her  about  "bringing 
bis  girl  [the  complaining  witness]  from  San 
Jose"  for  the  puriiose  of  putting  her  to  work 
as  a  prostitute;  that  Lawlor  had  contracted 
with  her  [Madge  Deil]  for  a  room  in  her 
bouse  which,  with  her  knowledge  and  con- 
sent, was  to  be  occupied,  and  was  subsequent- 
ly occupied,  by  the  complaining  witness  for 
the  purpose  of  prostitution.  "All  persons 
concerned  In  the  commission  of  a  crime 
whether  they  directly  commit  the  act  con- 
stituting the  offense  or  aid  In  its  commission, 
are  accomplices"  (Pen.  Code,  §  31) ;  and 
"Whenever  the  commis.slon  of  a  crime  in- 
volves the  co-operation  of  two  or  more  people 
the  guilt  of  each  will  be  determined  by  the 
nature  of  that  co-operation.  Whenever  the 
co-operation  of  the  parties  is  a  corrupt  co- 
operation then  always  those  agents  are  ac- 
complices, even  as  at  common  law  they  were 
prlnc-lpals"  (People  v.  Coffey,  161  Cal.  433, 
119  Pac.  901,  39  U  R.  A.  [N.  S.]  704).  Sec- 
tion 1111  of  the  Penal  Code,  as  it  existed 
when  tlie  present  case  was  tried,  provides 
that:  "A  conviction  cannot  be  had  upon  the 
testimony  of  an  accomplice,  unless  he  be  cor- 
roborated by  such  other  evidence  as  shall 
tend  to  connect  the  defendant  with  the  com- 
mission of  the  offense ;  and  the  corroboration 
is  not  sufficient  If  It  merely  shows  the  com- 


mission of  the  offense  'br  die  clrcomstatices 
thereof." 

[I]  The  question  as  to  whether  or  not  a 
person  in  any  given  case  is  an  accomplice 
is  usually  a  question  of  fact  arising  from 
the  evidence,  and  ordinarily  must  be  deter- 
mined by  the  jury.  People  T.  Coffey,  supra. 
It  is  the  sworn  duty  of  a  trial  court,  in 
charging  a  jury,  to  state  to  them,  either  up- 
on Its  own  motion  -  or  at  the  request  of  the 
defendant  all  matters  of  law  necessary  foe 
their  information  (Pen.  Code,  §S  1003,  1127); 
and  whether  or  not  Madge  Pell  was  an  ac- 
complice of  the  defendant  to  the  extent  that 
she  knowingly  aided  and  abetted  the  defend- 
ant la  procuring  a  place  for  the  complaining 
witness  as  an  Inmate  in  a  house  of  prostitu- 
tion was,  under  all  of  the  cizcumstauoes  of 
the  present  case,  a  question  of  fact  which 
should  have  been  submitted  for  determina- 
tion to  the  jury,  with  proper  Instructions 
from  the  trial  court  not  only  defining  an 
accomplice,  but  declaring  as  well  the  man- 
datory rule  of  law  that  a  defendant  could  not 
be  convicted  upon  the  uncorroborated  testi- 
mony of  an  accomplice. 

The  failure  of  the  court  to  charge,  at  the 
request  of  the  defendant,  upon  any  matter 
of  law  applicable  to  the  facts  of  the  case 
Is  tantamount  to  a  misdirection  of  the  jury. 
No  objection  can  be  taken  to  the  instructions 
requested  by  the  defendant  upon  the  subject 
of  accomplices;  and  for  the  trial  court  to 
refuse  them  was,  in  the  absence  of  other  In^ 
structions  upon  the  same  subject  clearly 
error.  Conceding  the  error  in  tbla  behalf, 
the  question  then  arises  as  to  whether  or  not 
it  was  prejudicial  error  which  resulted  in 
rendering  the  conviction  of  the  defendant  a 
miscarriage  of  justice  within  the  meaning 
of  the  constitutional  amendment  (section  4)^ 
of  article  6)  recently  adopted  by  the  people. 

Although  the  Penal  Code  of  this  state  de- 
clares that  a  conviction  cannot  be  bad  upon 
the  uncorroborated  testimony  of  an  accom- 
plice, and  while  It  is  clear  that  this  is  a  mat- 
ter of  law  which,  when  warranted  by  the 
evidence  In  any  given  case,  the  trial  court 
is  in  duty  bound  to  state  in  Its  charge  to  the 
jury,  nevertheless  the  section  of  the  Constitu- 
tion just  mentioned  distinctly  declares  that: 
"No  judgment  shall  be  set  aside  or  a  new 
trial  granted  in  a  criminal  case  on  the  ground 
of  misdirection  of  the  jury  «  *  •  unless, 
after  an  examination  of  the  entire  case, 
including  the  evidence,  the  court  shall  be 
of  the  opinion  that  the  error  complained  of 
has  resulted  In  a  miscarriage  of  justice." 

[7]  While  this  provision  of  the  Constitution 
is  far  from  being  self-explanatory  of  Its 
scope  and  effect,  and  although  It  has  never 
been  construed  and  applied  by  our  Supreme 
Court  plainly  the  purpose  of  its  adoption 
was  to  expedite  and  make  certain  the  ad- 
nilnstration  of  justice  by  rendering  of  no 
avail,  upon  apiieal  to  this  court  errors  occur- 
ring during  the  trial  of  a  criminal  case, 
either  In  the  charge  of  the  trial  court  or 
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as  to  any  matMr  of  pleading  or  proeedni^e 
which  cannot  be  fairly  said,  upon  a  review 
of  the  evidence  in  tlie  entire  ease,  to  hare 
resulted  in  a  miscarriage  of  justice.  In  otiier 
words,  the  rnle  formerly  in  vogue  that  prej- 
udice is  presumed  to  have  resulted  to  a  de- 
foidant  from  any  substantial  error  or  ir- 
regularity occurring  during  the  course  of  a 
criminal  trial  has  been  effectively  abrogated 
by  the  constitattonal  provision  under  ooa- 
slderation,  which,  as  we  read  it,  declares 
that,  where  error  or  irregularity  appears  in 
the  conduct  of  a  trial,  it  is  the  duty  of  the 
appellate  court  to  examine  the  evidence  up- 
on the  whole  case,  and,  if  possible,  ascertain 
therefrom  whether  or  not  the  error  or  ir- 
regularity complained  of  did  in  flact  operate 
to  the  injury  of  the  defendant  to  the  extent 
that  it  may  be  justly  said  that  his  convic- 
tion was  a  miscarriage  of  justice.  In  order 
to  comply  with  the  mandate  of  the  Constitu- 
tion, there  is  no  escape  from  the  conclusion, 
It  seems  to  ns,  that  we  are  called  up<m  and 
compelled  to  wdgh  the  evidence  upon  which 
tlte  conviction  was  bad,  and-  then  decide 
whether  or  not  the  error  or  irregularity  com- 
plained of  had  the  effect  iodicated. :  If  these 
views  be  correct,  then  it  must  follow  that 
where,  in  any  given  case,  it  appears  to  the 
satiaCaction  of  this  court,  from  a  reading  of 
the  evidence  adduced  upon  Use  whole  case, 
that  the  verdict  found  by  the  jury  was  just, 
and  would  have  been  the  same  notwithstand- 
ing the  error  or  irregularity  complained  of, 
a  new  trial  wiU  not  be  ordered. 

Applying  these  views  to  the  case  at  bar, 
we  have  carefully  examined  the  record  be- 
fore us  and  find,  therein  evidence  which, 
apart  from  the  testimony  of  Madge  Dell,  ful- 
ly snmiorts  and  justifies  tlie  verdict — that 
is  to  say,  the  defendant  could  and  should 
have  been  convicted  of  the  ofTense  charged 
against  hUn  without  the  aid  of  the  testimony 
of  Madge  Dell — and  it  is  certain,  it  seems  to 
us,  tliat,  if  the  people  had  rested  their  case 
wltlMmt  calling  her  as  a  witness,  the  case 
made  against  the  defendant, would  neverthe- 
less have  been  so  complete  and  conclusive 
that  tiie  jury  could  not  have  honestly  and 
justly  returned  a  different  verdict  In  short, 
we  are  convinced  that  the  defendant  would 
have  been  convicted,  even  if  the  requested 
instructions  had  been  given,  and  therefore 
their  refusal  cannot  be  said  to  be  a  control- 
ling, or  even  a  contributing,  cause  of  the 
verdict 

We  are  not  unmindful  of  the  suggestion  that 
under  the  rule  formerly  in  vogue,  and  often 
invoked  in  the  dispositioa  of  erimlual  ap- 
peals, it  could  be  said  that  the  jury  might 
have  based  its  verdict  solely  upon  the  testi- 
mony of  Madge  Deli,  and  therefore  prejudice 
would  be  presiuned  from  the  failure  of  the 
trial  court  to  instruct  the  jury  upon  the  sub- 
ject of  accom{4iCes.  The  rule  of  the  Con- 
stitution, however,  does  not  deal  in  presump- 
tive prejudice,   nor  permit  us  to  speculate 


upon  the  possibilities'  whleb  may  harve  In- 
duced the  verdict  of  the  jury.  No  presump-. 
tlon  of  prejudice  arises  from  the  mere  fact 
of  error.  On  the  contrary,  it  must  afiBrma- 
tively  appear  to  this  court  that  the  defendant 
has  been  substantially  injured  by  the  error 
complained  of.  No  such  showing  has  been 
made,  nor,  we  take  it,  can  be  made  under 
all  the  evidence  in  this  case. 

It  follows,  from  what  has  been  said,  that 
the  misdirection  of  the  jury  complained  of 
affords  no  sufficient  warrant  to  this  court, 
for  the  reversal  of  the  case.  The  defendant 
complains  of  several  rulings  of  the  trial  court 
made  in  the  admission  and  rejection  of  evi- 
dence. We  have  carefully  examined  the  rec- 
ord, especially  with  respect  to  the  rulings 
called  in  question;  and,  without  specifying 
each  ruling  in  detail,  it  Is  sufficient  to  say 
that  we  are  of  the  opinion  that  no  prejudicial 
error  was  committed. 

The  judgment  and  order  are  afllrmed. 

We  concur:  HALL,  J.;  MUliPHBJT,  Judge 
pro  tern. 


In  r^  DAVIDSON'S  ESTATE. 

FERGUSON  et  aL  v.  FREX.     (Civ.  1,280.)    . 

(District  Court  of  Appeal,  First  District  CaU- 

fornia.    Feb.  7,  1913.    Rehearing  Denied 

by  Supreme  Court  April  8,  1913.) 

1.  EXECUIOBS  AND  Aduinibtbatobs  (I  314*) 

— rBOCEEDINGS    FOB    DiSTBIBUTION— FLEAD- 
INO. 

Where  an  administrator  filed  a  petition 
asking  distribution  of  the  entire  estate  to  him- 
self, but  on  the  bearing  stipulated  with  tb^  oth- 
er claimants  that  the  matter  should  be  submit- 
ted to  the  court  on  an  agreed  statement  of 
facts,  he  thereby  waived  the  filing  of  foanal 
written  objections  to  bis  petition. 

.[Ed.  Note.— For  other  cases,  see  Executors 
and  Admioistrators,  Cent  Dig.  SS  1274-1297; 
Dec.  Dig.  {  314.»]  ^ 

2.  Afpbai,  AND  Ebbob  ($719*)— Assionuents 
OF  Ebbob — Necessity. 

Where,  on  the  hearing  of  an  administra- 
tor's petition  for  distribution  of  the  estate, 
the  matter  was  submitted  on  an  agreed  state- 
ment of  facts  covering  all  jurisdictional  mat- 
ters as  well  as  all  facts  upon  which  the  rights 
of  the  parties  depended,  no  assignment  of  er- 
rors was  necessary  to  the  consideration  of  an 
appeal  from  the  decree  of  distribution;  the 
agreed  statement  taking  the  place  of  and  bay- 
ing the  force  and  effect  of  an  unattacked  find- 
ing of  facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {§  2968-2982,  3490;  Dec. 
Dig.  i  719.*] 

3.  Husband  Artn  Wipe  (|  274*)— CoirauNrrr 

PbOPEBTT  on  DEATn  OP  SUBVIVOB. 

Civ.  Code,  §  1386,  snbd.  8,  providing  that 
where  an  intestate  is  a  widow  or  widower  and 
leaves  no  issue,  and  the  estate  or  any  portion 
thereof  was  the  common  property  of  the  intes- 
tate and  bis  or  her  deceased  spouse,  while  such 
spouse  was  living,  the  property  shall  go  one 
half  to  the  kin  of  the  deceased  spouse  and  the 
other  half  to  the  kin  of  intestate,  applies  to  the 
property  of  a  wife  dying  intestate,  which  was 
community  property  at  the  time  of  the  hus- 


•ror  omer  eaaes  seesama  topte  and  Mctlon-MUMBSR  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'T  Ijidexe» 


Digitized  by 


v^oogle 


68 


131  PACIFIC  aSFOBTKB 


(CaL 


bancl's  d«atb,  altbongb  tb«  husband  left  a  wiU 
giving  all  of  his  estate  to  the  wifo. 

[Kd.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  H  1026-1031;  Dec.  Dig.  { 

4,  Stipulations  (|  18*)— Agbeed  Statement 

OF  Pacts— Construction. 

Where  an  administrator's  petition  for  dis- 
tribution was  submitted  on  an  agreed  statement 
of  facts,  stating  that  the  administrator  was 
the  sole  BurviTJng  heir  at  law  and  next  of  kin 
of  the  intestate,  but  also  stating  that  the 
property  in  dispute  had  been  community  prop- 
erty of  intestate  and  her  hasband  up  to  the 
time  of  his  death,  and  that  other  claimants 
were  the  next  of  kin  of  the  husband,  the  state- 
ment that  the  administrator  was  the  sole  heir 
and  next  of  kin  was  not  conclusive  that  he  was 
entitled  to  succeed  to  the  entire  estate. 

[Ed.  Note. — For  other  cases,  see  Stipulations, 
Cent  Dig.  SS  41-54;    Dec.  Dig.  f  la*) 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  V.  Coffey, 
Judge. 

Petition  by  William  A.  Frey  for  the  dis- 
tribution of  the  estate  of  Fliza  Ann  David- 
son, deceased.  From  the  final  decree  of  dis- 
tribution, Helen  Ferguson  and  others,  claim- 
ing an  interest  in  the  estate,  appeal.  Re- 
versed and  remanded,  with  directions. 

SulUvan  &  Sullivan  and  Theo.  J.  Roche, 
all  ot  San  Francisco,  for  appellants.  John 
O.  Jury,  of  San  Francisco,  for  respondent 

HALL,  J.  This  is  an  appeal  from  a  final 
decree  of  distribution  made  and  entered  in 
the  matter  of  the  estate  of  Eliza  Ann  David- 
son, deceased,  whereby  the  court  distributed 
the  entire  estate  of  said  deceased,  who  died 
Intestate,  to  respondent,  who  is  the  surviv- 
ing brother  of  said  deceased,  to  the  exclusion 
of  the  appellants,  who  are  the  surviving  sis- 
ter and  the  children  of  a  deceased  brother 
and  of  two  deceased  sisters  of  Walter  Park 
Davidson,  the  predeceased  husband  of  Eliza 
Ann  Davidson,  deceased.  The  appeal  comes 
to  this  court  upon  a  settled  bill  of  exceptions, 
from  which  it  appears,  among  other  things, 
that  respondent,  in  the  capacity  of  adminis- 
trator of  the  estate  of  Eliza  Ann  Davidson, 
filed  a  petition  for  final  distribution  of  said 
estate.  In  which  he  recognized  the  claim  of 
appellants,  as  the  sister  and  nieces  and 
nephews  of  the  predeceased  husband  of  the 
deceased,  to  take  one-half  of  such  portion  of 
the  estate  of  decedent  as  had  been  the  com- 
munity property  of  decedent  and  her  prede- 
ceased husband  at  the  time  of  his  death,  or 
was  the  proceeds  thereof.  Subsequently,  aft- 
er a  change  of  attorneys,  respondent  filed  an 
amended  and  supplemental  petition,  in  which 
he  asked  distribution  of  the  entire  estate  to 
himself  as  the  surviving  brother  of  deceased. 

Appellants  filed  no  written  objections  to 
this  amended  and  supplemental  petition,  but 
appeared  at  the  hearing  thereon,  and,  as 
appears  from  the  bill  of  exceptions,  "All  of 
the  parties  Interested  in  the  distribution  of 
said  estate  then  and  there  stipulated  that 
the  matter  of  the  distribution  of  said  estate  be 


submitted"  upon  an  agreed  '  BtateqieDt'  of 
facts,  which  is  set  forth  In  the  bill  of  excep- 
tions. -No  other  evidence  was  introduced, 
and  after  the  presentation  of  the  agreed 
statement  of  facts,  as  appears  from  the  bill 
of  exceptions,  "said  petition  and  amended 
and  supplemental  petition  for  distribution 
of  said  estate  was  submitted  to  the  court  for 
decision."  Respondent  Insists  that  the  ap- 
pdlants  have  no  right  to  appeal  nor  to  b« 
heard  upon  the  record  before  this  court,  l>e- 
cause  they  made  no  written  objections  to  the 
amended  petition,  and  the  bill  of  exceptions 
contains  no  specifications  of  errors  relied 
upon. 

[1]  Respondent  is  in  no  position  to  object 
that  no  written  objections  were  filed  to  his 
amended  and  supplemental  petition.  Appel- 
lants appeared  and  respondent  stipulated 
with  them  in  open  court  "that  the  matter  of 
the  distribution  of  the  estate  be  submitted 
upon  the  following  agreed  statement  of  facts," 
which  statement  of  tacts  set  out  the  claim  of 
appellants  to  a  distributive  Aare  of  the  e»- 
tate  of  decedent  This  was  a  waiver  of  the 
necessity,  if  any  existed,  for  appellants'  filing 
any  formal  written  objections  to  the  amended 
petition  for  distribution. 

[2]  Neither  is  any  assignment  of  errors 
necessary  to  the  consideration  of  this  appeaL 
The  agreed  statement  of  facta  set  forth  in 
the  bill  of  exx^ptlons  covers  all  Jurisdictional 
matters  necessary  to  support  a  decree  of  dis- 
tribution, as  well  as  all  tiie  facts  upon  whidx 
the  respective  rights  of  appellants  and  re- 
spondent to  any  portion  of  the  estate  of  de- 
cedent depend.  Such  an  agreed  statement  of 
facts  takes  the  place  of,'  and  has  the  force 
and  effect  of,  an  anattached  finding  of  fhcts 
made  by  the  court  Burnett  t.  Pacheco,  27 
Cal.  408 ;  MuUer  y.  Row^  110  Cal.  318,  42 
Phc.  804;  McMenomy  T.  White,  115  Cal.  339. 
47  Pac.  109 ;  Conway  y.  Q  K.  of  A.,  137  Cal. 
384,  70  Pac  223.  The  qnestlon  is  thus  prop- 
erly before  this  court  as  to  whether  or  not 
the  facts  set  forth  in  the  agreed  statement 
of  facts  support  the  Judgment  and  decree  of 
the  court 

[3]  It  an>eani  from  the  agreed  statement 
of  facts  that  decedent  died  Intestate  January 
16,  1911,  leaving  surviving  as  her  only  next 
of  kin  a  brother,  William  A.  Frey,  tbe  re- 
spondent herein.  All  of  the  property  of 
which  she  died  possessed  or  seised,  save 
some  enumerated  personal  effects,  had  been 
the  community  property  of  decedent  and  her 
predeceased  husband,  Walter  Park  Davidson, 
at  the  time  of  his  death,  or  was  the  proceeds 
thereof.  Walter  Park  Davidson  left  surviv- 
ing him  at  his  death  as  his  only  heirs  at  law 
said  Eliaa  Ann  Davidson,  bis  widow,  and  tbe 
appellants  herein,  who  were  Ms  sister  and 
the  children  of  a  deceased  brother  and  -sis- 
ters. He  left  a  will  which  was  duly  admit- 
ted to  probate,  in  which  he  devised  all  of  his 
estate  to  his  wife.  EHlaa  Ann  Davidson,  and 
all  the  residue  of  his  estate  was  dtotribnt- 
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ed  to  her  by  the  decree  of  dlEtril^utlon  made 
In  the  matter  of  big  estate,  in  which  de- 
cree the  whole  of  the  residue  of  the  es- 
tate of  said  Walter  Parte  Davidson  was 
adjudged  to  be  community  property  of  him 
and  bis  said  wife. 

Under  the  facts  above  stated,  it  U  clear 
that  the  distribution  of  the  property  left  by 
the  Intestate  decedent,  Eliza  Ann  Davidson, 
which  had  beeii  and  was  the  community  prop- 
erty of  said  decedent  and  her  husband  at  the 
time  of  his  death,  or  was  the  proceeds  there- 
of, sboald  have  been  distributed  In  accord- 
ance with  the  provisions  of  subdivision  8  of 
section  1386  of  the  Civil  Code,  which  provides 
that  "If  the  deceased  is  a  widow,  or  widower, 
and  leaves  no  issue,  and  the  estate,  or  any 
portion  thereof,  was  the  common  property 
of  such  decedent  and  bis  or  her  deceased 
spouse,  while  such  spouse  was  living,"  such 
propo^  shall  go  one  half  to  certain  desig- 
nated kin  of  the  deceased  spouse,  and  the 
other  half  to  certain  designated  kin  of  de- 
ceased. This  section  of  the  law  determines 
the  succession  to  all  property  left  by  the 
HMfvlvlMg  spouse,  who  dies  a  widow  or  wid- 
ower, without  leaving  descendants,  which 
was  community  proper  of  the  spouses  at 
tbe  time  of  the  death  of  the  spouse  who  first 
dies.  The  fkict  that  the  husband,  dying  first, 
devised  any  or  all  of  tbe  community  proi>erty 
to  his  wife  does  not  divest  such  property  of 
Its  cbaracter  of  community  property  up  to 
the  time  of  his  death.  It  was  community 
property  of  the  two  spouses  at  tbe  death  of 
the  husband,  and  is  squarely  within  the 
language  of  subdivision  8  of  section  1886  of 
the  Civil  Code. 

Tbe  case  of  Estate  of  McCauley,  188  CaL 
646,  71  Pac.  468,  gives  no  support  to  the  d»- 
cree  appealed  from  nor  to  the  contention  of 
respondent.  In  that  case  it  was  decided 
that  property  deeded  by  the  husband  to  the 
wife  became  her  separate  property  and  was 
not  a  part  of  the  community  property  at  tbe 
time  of  his  death,  and  therefore  its  disposi- 
tion upon  the  death  of  tbe  wife  was  not  con- 
trolled by  subdivision  9  (now  subdivision  8) 
of  section  1386  of  the  Civil  Code.  The  con- 
tention in  the  McCauley  Case  was  that  pr^;>- 
erty  that  bad  at  any  time  been  community 
jff«q;>erty  was  controlled  upon  the  death  of 
the  last  Burvivlng  spouse,  dying  without  is- 
sue; by  subdivision  0  (bow  8)  of  section  1386 
of  the  CMl  Code.  Tbe  decision  simply  holds 
that  the  subdivision  in  question  controls,  the 
■nocesslon  to  only  such  common  property  as 
wa«  nndlsposed  of  at  the  time  of  the  death  of 
the  husbaqd,  and  does  not  control  as  to 
property  deeded  by  the  husband  to  the  wife, 
which,  of  course;  upon  tbe  execution  of  the 
deed  became  her  separate  property,  and  there- 
fore was  not  a  part  of  the  community  prop- 
erty at  the  time  of  the  death  of  the  husband. 
Subdivision  8  of  section  1386  of  the  Civil 
Code  controls  tbe  succession  to  property  left 
by   the  widow,  dying  intestate,   which   was 


community  property  of  beiaelf  and  her  hus- 
band at  the  time  of  bis  death,  though  he  de- 
vised all  or  any  part  thereof  to  her  by  wllL 
After  his  deatb  such  property  becomes  her 
separate  property  whether  she  receive  under 
his  will  or  by  right  of  survivorship.  In 
either  case  it  was  common  property  nndls- 
posed of  at  the  time  of  bis  death. 

[4]  Bespondent  makes  some  contention 
that  because  the  stipulation  as  to  the  facts, 
after  setting  forth  that  respondent  is  the  sur- 
viving broths  of  deceased,  also  states  that 
he  "is  the  sole  surviving  heir  at  law  and  next 
of  kin  of  said  Eliza  Ann  Davidson,  deceased," 
conclusively  establishes  that  he  is  entitled 
to  succeed  to  her  entire  estate.  But  the  stip- 
ulation of  facts  must  be  read  in  its  entirety. 
And,  so  read,  it  sets  forth  the  other  facts 
which  show  that  by  the  statement  that  re- 
spondent is  the  sole  heir  at  law  of  decedent 
was  meant  no  more  than  that  he  was  her  only 
next  of  kin.  The  specific  facts  set  forth  show 
that  the  property  in  dispute  had  been  the  com- 
munity property  of  decedent  and  her  hus- 
band up  to  the  time  of  his  death,  and  that 
appeUants  are  the  sister  and  the  children  of 
a  deceased  brother  and  sisters  of  the  hus- 
band. From  these  f&cts  it  follows,  as  a  mat- 
ter of  law,  that  they  are  entitled  to  take  one 
half  of  the  property  In  dispute,  while  re- 
spondent Is  entitled  to  take  the  other  half. 
Of  course  the  nieces  and  nephews  are  to 
take  by  right  of  representation. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  court  to  en- 
ter a  decree  of  distribution  upon  the  agreed 
statement  of  facts  in  conformity  with  the 
views  expressed  In  this  opinion. 

We  concur:  LENNON,  P.  J.;  MUBPHBT, 
Judge  pro  tern. 


JOHNSTON  V.  POBTEB  et  aL     (Civ.  1^16.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Feb.  5,  IfilS.    Behearlnac  Denied 
by  Supreme  Court  April  5,  1913.) 

1.  BiOKsm   (i  86*)— Acnons   fob  Comhis- 
BiONS— Sufucienct  or  Evidknoe. 

In  a  broker's  action  for  commissions  against 
another  broker,  his  testimony  that  before  he 
introdaced  the  purchaser  to  the  defendant  he 
told  defendant  that  he  was  interested  in  the 
commisBioBB  in  the  event  of  a  sale,  and  that 
defendant  replied  that  he  would  protect  him  on 
bb  commisBions,  supported  a  jury  finding  of 
a  contraot  to  pay  sach  commisBions,  notwith- 
Btanding  the  teetiuiony  of  another  witness  in 
conflict  therewith;  such  conflict  being  for  the 
jury. 

[Ed.   Note.— For  other  cases,   see   Brokers, 
Cent.  Dig.  ii  116-120;  Dee.  Dig.  |  86.*] 

2.  BaoKEBS  (|  43*)— SAI.E8  OT  Land— AOBEK- 

HENT  BBTWEBN'  BaOKERS. 

An  oral  agreement  by  a  broker  to  pay  part 
of  tbe  commissions  on  a  sale  of  land  to  anoth- 
er broker  who  procured  the  purchaser  was 
not  within  the  statute  of  frauds. 

[EkL    Note.— For   other   caaes,    see   Brokers, 
Cent.  Dig.  $  44;   Dee.  Dig.  |  4a*] 
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3.  Brokers  (§  43*)— EMPLd^ifEm— Necessity 
OP  Wbitino. 

Civ.  Code,  {  1G24,  siibd.  6,  requirmr  agree- 
ments authorizing  or  employing  brokers  to 
purchase  or  sell  real  estate  for  a  commission 
to  be  in  writing,  -was  intended  for  the  protec- 
tion of  owners  against  the  unfounded  claims 
of  brokers,  and  does  not  apply  to  contracts  be- 
tween brokers  co-operating  in  the  sale  of  real 
property  as  to  their  commissions  on  such  sale. 
[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  I  44;   Dec.  Dig.  |  43.*] 

4.  Brokers  (|  80*)— Actions  fob  Commis- 
sions—rJuinciENCT  OF  Evidence. 

In  a  broker's  action  for  commlBsione 
against  another  broker,  assumiog  .that  it  was 
necessary  to  show  a  valid  contract  under  which 
defendant  was  entitled  to  commissions  on  the 
sale,  proof  that  a  third  broker  having  an  ex- 
elusive  contract  with  the  owner  assigned  one- 
half  interest  therein  to  defendant  under  an 
agreement  that  on  a  sale  by  either  the  commis- 
sions would  be  divided  sufficiently  showed  de- 
fendant's right  to  commissions. 

[Ed.  Note. — For  other  cases,  gee  Brokers, 
Cent  Dig.  |§  ll&-iaO;   Dec.  Dig.  i  86.*] 

5.  Brokers  (§  82*}— Actions  fob'  Coicmis- 
8i0n8 — sufficibnoy  of  evidence. 

In  a  broker's  action  foi;  commissions 
against  another  broker  for  a  share  in  thfe  com- 
missions on  a  sale,  where  it  was  shown  that 
defendant  bad  received  a  commission  on  the 
sale,  it  was  not  necessary  to  show  that  he  bad 
a  valid  contract  entitling  him  to  such  commis- 
sion. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  i§  101-103;    Dec.  Dig.  §  82.*] 

C  Appeai,  and  Error  (§  204*)— Reservation 
OF  Grounds  of  Review— Objections— Ne- 
cessity. 

Complaint  could  not  be  made  on  appeal  of 

the  admission  of  evidence  not  objected  to  at 

the  trial. 

tEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  1149,  1258-1272,  1274- 
1278,  12S0,  1560;    Dec  Dig.  i  204.*] 

7'.  Brokers  (i  69*)— Commissions— .\M0trNT. 
Where  a  broker  agreed  to  share  bis  com- 
missions on  a  sale  with  another  broker  who 
procured  the  purchaser,  in  the  absence  of  an 
express  agreement  os  to  the  second  broker's 
compensation,  he  was  entitled  to  recover  a  rea- 
sonable sum. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  §  55;  Dec  Dig.  §  69.*] 

8.  Brokers  (§  86*)— Actions  fob  Commis- 
sions—Sufficiency OF  Evidence— Amount 
of  Hecovert. 

In  an  action  by  a  broker  who  introduced  a 
purchaser  to  another  broker  for  a  share  in  the 
commissions  on  a  sale,  pursuant  to  an  agree- 
ment which  did  not  fix  the  amount  of  his  share, 
where  it  appeared  that  defendant  received  a 
commission  of  $2,2o0,  and  testimony  that  it 
was  customary  in  that  vicinity  to  pay  the  bro- 
ker procuring  a  purchaser  for  another  broker 
from  one-half  to  two-thirds  of  the  commission 
was  uncontradicted,  a  verdict  for  $2,000  reduc- 
ed by  the  trial  court  to  $1,500  was  not  unsup- 
ported by  the  evidence,  and  hence  could  not 
be  set  aside  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  §§  116-120;    Dec.  Dig.  §  8ft*] 

Appeal  from  Superior  Court,  Santa  Cruz 
County;  Lucas  F.  Smith,  Judge. 

Action  by  D.  W.  Johnston  against  Warren 
R.  Porter  and  others.  From  a  judgment 
against  defendant,  and  from  an  order  deny- 


ing a  new  trial,  J.  J.  Morey  appeals.    Af- 
firmed. 

Netberton  &  Torchiana,  of  Santa  Cruz,  for 
appellant  Cassin  &  Lucas,  of  Saa  Jose,  for 
respondent 

LENNON,  P.  J.  This  action  was  insUtuted 
for  the  recovery  of  a  realty  broker's  com- 
mission claimed  to  be  due  to  the  plaintiff 
under  the  terms  of  an  oral  contract  alleged 
to  have  been  entered  Into  between  the  plain- 
tiff and  the  defendant  Horey,  whereby  It  was 
agreed  that  If  the  plaintiff  would  procure  a 
purchaser  for  certain  real  property  the  de- 
fendant Morey  would  pay  to  the  plaintiff  a 
reasonable  comuiiasion  for  his  services  In 
procuring  such  purchaser. 

The  facts  of  the  case,  as  revealed  by  the 
pleadings  and  the  proof,  are  these:  One  An- 
zer  and  wife  were  the  owners  of  3,400  acres 
of  land  known  as  the  "Aroma  Ranch,"  situ- 
ated in  the  county  of  Santa  Cruz.  On  Sep- 
tember 28,  1909,  they  entered  Into  an  agree-, 
ment  with  one  R.  P.  Qutnn,  whereby  he  was 
appointed  the  exclusive  agent  for  the  term 
of  two  years  for  the  purpose  of  making  a. 
sale  of  the  ranch.  Qulnn  was  authorized  to- 
sell  the  property  for  $95,000,  and  in  the  event 
of  a  sale  be  was  to  receive  as  his  commis- 
sion for  his  services  the  sum  of  $4,750,  or  5 
I>er  cent  of  any  amount  which  might  be 
agreed  upon  and  accepted  as  the  purchase 
price  of  the  property.  Quliin  did  not  suc- 
ceed In  personally  procuring  a  purdiaser  for 
the  property,  and  on  the  12th  day  of  October, 
1909,  he  assigaed  one-half  interest  in  this 
contract  to  the  defendant  Morey.  The  con- 
sideration for  the  assignment  was  stated  to 
be  the  sum  of  $i{00;  and  It  was  expressly  con- 
ditioned therein  that  Morey  upon  a  sale  of 
the  property  should  l>e  repaid  the  $300  paid 
by  him  to  Quinn  as  a  consideration  for  the. 
assignment,  and  that  the  commissions  to  be 
paid  to  Qulnn  In  the  event  of  the  sale  of 
the  property,  as  provided  in  the  original  con- 
tract t>etween  Qulnn  and  the  Anzers,  should 
be  divided  equally  between  the  defendant 
Morey  and  Quinn.  The  assignment  further 
provided  that:  "In  the  event  of  dther  of 
said  parties  (Qulnn  or  Morey)  making  said 
*  *  •  sale  through  other  parties  or  bro- 
kers, the  commission  of  said  broker  or  brokers 
or  parties  making  said  •  •  •  sale  must 
first  be  paid,  and  the  balance  of  the  commis- 
sions then  divided  equally  between  said  par- 
ties." 

The  plaintiff  was  engaged  in  the  business 
of  a  real  estate  broker.  Through  the  Intro- 
duction of  a  friend  of  his,  a  Mr.  Brooke, 
the  plaintiff  came  in  contact  with  a  Mr. 
Luther,  who  was  desirous  of  purchasing 
eucalyiitus  land.  The  plaintiff  having  knowl- 
edge of  the  Anzer  property.  Its  location,  and 
the  uses  to  which  it  could  be  put,  gave  Mr. 
Brooke,  upon  behalf  of  Mr,  Luther,  a  letter 
addressed  to  a  Mr.  White,  a  real  estate  agent 
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In  WateoDTlUe,  and  another  letter'  addressed 
to  Mr.  Porter,  a  banker  of  WatsonvUle,  who 
was  named  as  one  of -the  defendants  to  the 
actloa  On  the  following  day  the  plaintiff 
went  to  WatsonvUle  In  response  to  a  tele- 
phone message  from  Mr.  Luther,  who  said 
that  he  had  seen  the  Anzer  property  and  lik- 
ed It  rery  much,  hut  that  he  was  unable  to 
ascertain  who  had  the  property  for  sale.  The 
plaintiff  thereupon  said  that  he  would  In- 
troduce Luther  to  the  proper  parties.  While 
In  WatsonvUle  plaintiff  saw  Mr.  Porter  and 
Informed  him  that  he  had  a  man  who  wished 
to  purchase  the  Anzer  property.  In  reply 
Mr.  Johnson  said,  "Let's  go  and  see  Johnny," 
meaning  defendant  Morey;  whereupon  plain- 
tiff and  Porter  called  upon  defendant  Morey 
and  Informed  him  that  plaintiff  had  a  pur- 
diaser  for  the  Anzer  property.  Morey  re- 
plied that  plaintiff  bad  come  to  the  right 
place  as  he  (Morey)  was  the  only  man  who 
had  the  sale  of  the  Anaer  ranch.  At  this 
time  the  plaintiff  announced  that  he  was 
interested  In  the  matter  of  his  comnilssiotui 
In  the  event  of  a  sale,  Whereupon,  according 
to  the  testimony  of  the  plaintiff,: Porter  said 
to  the  defendant  Morey,  "Johnny,  you  protect 
D.  W.  <the  plaintUC)  on  bis  eommisslona," 
and  Morey  replied,  "I  will  do  so."  The  plain- 
tiff then  Introduced  Mr.  Luther  to  the  de- 
fendant Morey,  and  after  some  conversation 
cencerulng  the  character  of  the  property, 
and  the  amount  to  be  paid  on  the  purchase 
price  thereof,  the  plaintiff  expressed  the  hope 
that  an  agreement  of  sale  could  be  reached, 
and  then  departed  for  his  home.  The  fol- 
lowing day  plaintiff  received: a  letter  from 
Mr.  Luther,  stating  that  he  would  leave  Wat- 
aonvllle  and  seek  land  elsewhere  if  negotia- 
tions for  the  Anzer  property  did  not  make 
more  progresa  The  letter  requested  plaintiff 
to  use  his  influence  on  Morey.  The  plaintiff 
mailed  this  letter  to  Morey,  and  in  addition 
wrote  to  him  as  follows:  '"Dear  Mr.  Morey: 
If  the  within  letter  interests  you  I  would  ad- 
vise you  to  act  at  once  as  it  explains  itself." 
Thereafter,  and  as  a  result  of  plaintiff's  ef- 
forts, the  Anzer  property  was  sold  to  Mr. 
Luther  for  $90,000,  out  of  which  a  commis- 
sion of  $4,500  was  paid  to  Qulnn,  who  in 
turn  paid  one-half  thereof  to  the  defendant 
Morey.  Thereupon  the  defendant  Morey  In- 
doeed  his  personal  check  for  $250  in  a  let- 
ter addressed  to  the  plaintiff,  of  which  the 
following  is  a  Copy:  "WatsonvUle,  Cal., 
March  2,  1910.  Mr.  D.  W.  Johnston,  Santa 
Cmz,  CaL— My  Dear  Sir:  I  am  inclosinc 
herein  my  personal  check  for  $250.  The  mat- 
ter that  was  brought  up  through  your  Intro- 
duction a  short  time  ago  has  been  closed,  and 
I  trust  that  tfais  will  reimburse  you  for  your 
time  I  am,  truly  yours,  J.  J.  Morey."  Plain- 
tiff refused  to  accept  this  check  in  payment 
of  his  commission,  and  brought  this  suit  for 
the  recovery  of  the  sum  of  $4,500,  whidi  he 
alleged  was  the  reasonable  value  of  hia  serv- 
ices. 


From  the  foregoing  statement  of  facts  tt 
will  be  seen  that  the  defendant  Morey  was 
not  the  owner  of  the  property  sold,  and  that 
the  action  is  one  for  the  recovery  by  one 
real  estate  broker  from  tuiotheac  of  a  commis- 
sion alleged  to  be  due  under  the  terms  of 
an  oral  contract  between  broker  and  broker. 
The  case  was  tried  with  a  Jury.  The  plain-, 
tiff  was  nonsuited  as  to  all  of  the  defendants 
except  Morey,  and  as  against  him  the  jury 
returned  a  verdict  in  favor  of  the  plaintiff 
in  the  sum  of  $2,000.  Judgment  for  the  pialU' 
tiff  was  entered  accordingly.  The  trial 
court,  however,  deeming  the  amount  of  the 
verdict  and  judgment  excessive,  denied  de- 
fendant Morey's  motion  for  a  new  trial  upon 
the  express  condition  that  plaintiff  remit  the 
sum  of  $500  from  the  amount  of  the  verdict 
and  Judgment  as  originally  rendered  and 
entered.  The  plaintiff  complied  with  this 
condition,  and  'thereupon,  the  lower  court 
made  and  entered  an  order  that  the  Judgment 
be  reduced  to  the  sum  of  $1,500.  From  the 
judgment  as  modliled  and  from  the  order 
denying  a  new  trial  tha  defendant  Morey  has 
appealed. 

In  support  of  hks  appeal  he  urges  that  his 
motion  for  a  nonsuit  should  have  been  grant- 
ed because  it  was  not  shown  upon  the  plain- 
tiff's case  nor  at  all:  (1)  That  the  defendant 
was  authorissed  in  writing  by  the  owners  of 
the  property  to  sell  the  same;  (2)  that  the 
contract  for  the  commission  sued  for  between 
plaintiff  and  defendant  was  In  writing.  In 
addition  t^e  defendant  contends  for  a  new 
trial  upon  the  ground  that  the  evidence  does 
not  support  the  verdict  and  Judgment,  In  this, 
that  the  evidence  as  to  what  was  said  and 
done  by  plalutlff,  Morey,  and  Porter  does  not 
show  a  .meeting  of  minds  between  plaintiff 
and  defendant  Morey  sufficient  to  create  the 
contract  alleged  and  sued  on. 

[1  ]  In  support  of  the  latter  contention  the 
defendant  relies  upon  a  conflict  in  the  evi- 
dence raised  by  the  testimony  of  Mr.  Porter, 
who  was  called  as  a  witness  for  the  defend- 
ant In. an  effort  to  rebut  the  testimony  of 
plaintiff  as  to  what  was  said  and  done  at 
the  meeting  of  plaintiff,  Slorey,  and  Porter. 
This  conflict  in  the  evidence  is  slight  and 
immaterial;  but  even  If  it  was  pronounced 
and  pertinent  it  would  be  a  matter  solely  for 
the  Jury  to  determine.  The  testimony  of  the 
plaintiff,  if  believed  by  the  Jury,  was  sufficient 
to  support  the  finding  implied  from  their 
verdict  that  the  plaintiff  and  defendant  en- 
tered Into  the  contract  sued  on,  and  there- 
fore, notwithstanding  any  real  or  apparent 
conflict  In  the  evidence,  It  cannot  be  said 
that  the  verdict  and  Judgment  upon  this 
phase  of  the  case  are  not  supported  by  the 
evidence. 

[2]  Defendant's  motion  for  a  nonsuit  was 
properly  denied.  The  contract  sued  on  does 
not  fall  within  the  inhibition  of  the  statute 
of  frauds. 

[8]  Subdirision  6  of  section  1624  of  the 
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Chll  Code,  which  declares  an  agreement  au- 
thorizing or  employing  an  agent  or  broker  to 
sell  real  estate  for  a  com{>en8atlon  or  com- 
mission to  be  InTalld  unless  reduced  to  writ- 
ing, was  designed  only  for  the  protection  of 
real  estate  owners  against  the  unfounded 
claims  of  brokers;  and  it  was  never  Intend- 
ed to  be  applied  to  contracts  between  brokers 
co-operating  in  the  sale  of  real  prop^ty  and 
agreeing  to  share  commissions  earned  as  a 
result  of  such  sale.  Gorham  y.  Helman,  90 
Oal.  346,  27  Paa  289;  Casey  v.  Richards,  10 
Cal.  App.  67,  101  Pac.  36;  Baker  v.  Thomp- 
son, 14  Cal.  App.  175,  111  Pac.  378. 

[4,  i]  Upon  this  phase  of  the  case  the  de- 
fendant contends  that  It  was  essential  to 
the  success  of  plaintlfiTs  action  on  the  con- 
tract between  plaintllf  and  defendant  that 
plalntUt  allege  and  prove  the  existence  of  a 
prior  valid  contract  which  could  have  been 
enforced  by  the  defendant  for  the  payment 
to  him  of  a  commission  for  procuring  a  pur- 
chaser of  the  property  in  question,  out  of 
which  in  turn  a  commission  could  be  paid  by 
the  defendant  to  plaintifC  for  his  services. 
In  other  words,  it  is  defendant's  contention 
that  until  it  was  shown  that  the  defendant 
was  entitled  under  a  valid  contract  to  a  com- 
mission for  the  services  which  he  rendered 
in  negotiating  this  sale,  there  was  legally  no 
fund  out  of  which  plaintiff  could  be  paid  a 
commission,  notwithstanding  the  fact  that 
the  defendant  had  actually  received  his  com- 
mission from  Qnlnn. 

Assuming,  without  conceding,  this  conten- 
tion to  be  correct,  the  plaintlfTs  pleadings 
and  proof  met  the  requirements  of  the  con- 
tention. The  assignment  from  Qulnn,  the 
only  authorized  agent  of  the  Anzers,  to  the 
defendant  Morey,  is,  when  read  and  con- 
strued in  Its  entirety,  nothing  more  nor  less 
than  an  agreement  to  employ  the  defendant 
Morey  as  the  agent  of  Qulnn  for  the  pur- 
pose of  co-operating  in  the  procurement  of 
a  purchaser  for  the  property  of  the  Ansers. 
By  this  assignment  Qulnn  agreed  to  share 
his  commissions  with  Morey  in  the  event  of 
either  procuring  a  purchaser  for  the  proper- 
ty; and  while  it  may  be  true  that  Morey's 
contract  vrith  Qulnn  would  not  have  support- 
ed an  action  by  Morey  for  his  commissions 
against  the  Anzers,  nevertheless  it  is  obvious 
that  such  coi^tract  could  have  been  enforced 
against  Qulnn  if  he  had  refused  to  pay 
Morey  the  commissions  therein  agreed  upon. 
However  that  may  be,  it  is  an  undisputed 
fact  in  the  case  that  Qulnn,  in  keeping  with 
his  contract,  did  pay  to  Morey  the  commis- 
sions agreed  upon ;  and  it  follows  that  there 
wa,s  In  existence  a  fund  out  of  which  Morey 
could  have  paid  the  commission  which  the 
jury  found  he  Imd  agreed  to  pay  to  the 
plaintiff. 

The  two  cases  of  Aldis  v.  Schleicher,  9 
Gal.  App.  372,  99  Pac.  526,  and  Saunders  v. 
Yoakum,  12  Cal.  App.  543,  107  Pac.  1007, 
are  not  inconsistoit  wiUi  the  views  here  ex- 


pressed. The  first  of  these  cases  was  'an 
action  to  recover  from  the  defendant  therein 
a  broker's  commission  upon  an  oral  agree- 
ment for  services  rendered  in  effecting  a  sale 
of  real  estate,  which  agreement.  It  was  al- 
leged, was  made  with  the  d^endant  as  the 
agent  and  broker  of  the  parties  who,  with 
the  defendant,  were  the  owners  of  tte  real 
estate.  The  scope  and  effect  of  the  opinion 
in  that  case  was  construed  in  the  same  court 
in  the  subsequent  case  of  Casey  v.  Richards, 
supra.  The  latter  case  was  also  an  action 
by  one  real  estate  agent  against  another  upon 
an  oral  contract  for  the  recovery  of  broker's 
commission  alleged  to  have  been  earned  in 
procuring  a  purchaser  for  real  estate;  and  in 
construing  the  opinion  in  Aldis  v.  Schleicher, 
the  court  said  that  the  complaint  in  that 
case  "was  held  to  be  insufficient  because  It 
did  not  allege  that  the  employing  real  estate 
agent,  who  was  defendant  in  the  action,  ever 
had  received  or  was  entitled  to  recover  from 
the  seller  the  commission  for  a  share  of 
which  the  plaintiff  was  suing.  *  *  *  In 
other  words,  until  it  was  shown  either  tliat 
the  defendant  had  received  a  commission,  or 
was  legally  entitled  to  recover  one  from  the 
owner,  there  was  no  commission  In  which 
the  plaintiff  could  share." 

In  the  pres^it  case  plaintiiFs  complaint  al- 
leged— and  it  was  not  disputed  at  the  trial — 
that  the  defendant  had  received  the  commla- 
slon  out  of  which  tn  turn  plaintiff's  commis- 
sion was  to  be  paid ;  and  therefore  it  cannot 
be  said  that  plaintlfTs  pleadings  and  proof 
do  not  show  the  existence  of  a  commission 
which  could  be  the  subject  of  an  oral  con- 
tract. 

[I]  Complaint  is  made  that  the  testimony 
of  Brooke,  a  witness  for  the  plaintiff,  waa 
"hearsay  and  self-serving";  bat  counsel  for 
the  defendant  has  not  favored  us  with  a  ref- 
erence to  the  transcript  in  tills  connection. 
However,  upon  examination  of  the  transcript, 
we  do  not  find  that  counsel  for  the  defend- 
ant interposed  any  objection  to  the  testi- 
mony of  this  witness,  and  therefore  he  will 
not  be  heard  to  complain  hare  of  tlie  admis- 
sion of  such  testimony. 

[7, 1]  B^nally  it  is  contended  upon  behalf 
of  the  defendant  that  the  amount  of  the 
verdict  and  judgment  is  grossly  excessive 
and  not  wholly  supported  by  the  evidmce. 
In  the  absence  of  an  express  agreement  as 
to  the  compensation  which  should  be  paid 
plaintiff  for  his  services,  the  law  impliedly 
fixes  a  reasonable  sum  as  his  commission. 
While  we  are  strongly  of  opinion,  as  appar- 
ently the  trial  court  was,  that  the  jury  waa 
extremely  liberal  in  its  allowance  to  the 
plaintiff,  yet  we  are  not  prepared  to  say 
that  the  record  la  ttarren  of  competent  evi- 
dence to  support  the  judgment  as  reduced 
and  finally  entered  for  $1,500,  whldi  is  ex- 
actly two-thlpds  of  the  $2,250  which  defend- 
cmt  received  as  his  share  of  the  commlBslona 
from  Qulnn.    In  this  behalf  the  record  8bo?cr> 
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the  ancontradleted  tesHaionr  of  tlie  plaintiff 
and  one  other  witness  to  be  that  It  was  the 
custom  in  the  vldnity  where  the  contract. 
In  suit  and  the  sale  In  question  were  made, 
In  the  absence  o,f  an  express  agreement  pro- 
viding otherwise,  to  pay  the  broker  who  pro- 
cures a  purchaser  of  real  estate  for  another 
broker  from  one-half  to  two-thlrda  of  the 
commission  received  from  the  owner  of  the 
property.  This  testimony  was  not  rebutted 
or  attempted  to  be  rebutted  by  the  defendant, 
and  we  must  assume  therefore  that  Its  cor- 
rectness was  conceded  by  the  defendant  at 
the  trial.  However  that  may  be,  the  evi- 
dence offered  and  received  upon  the  i^aln- 
tUTs  case  as  to  what  was  a  reasonable  com- 
mission to  be  paid  him  as  compensation  for 
his  services,  standing  as  it  does  unlmpeach- 
ed  and  undisputed,  is  sufSdent  to  support 
the  Jndgment  as  finally  entered;  and  there- 
fore we  are  powerless  to  set  it  aside  or  fur- 
ther modify  it,  notwithstanding  the  fact  that 
it  may  be  contrary  to  our  individual  Impres- 
sions as  to  what  was  the  reasonable  value  of 
plalntUTs  services. 

The  Judgment  and  order  appealed  from 
are  affirmed. 

We  concur:   HAT.T<,  J.;  MUBPHBY,  Judge 
pro  tem. 


GROW  ALL  V.  PACIFIC  SURETY  CO. 
(Civ.  1,134.) 

(District  Court  of  Appeal,  First  District,  CaU- 
fomia.     Feb.  13,  19ia) 

1,  Pbiwcipai.  awd  SnBBTT  (J  82*)— Liability 

OF   CONTKACTOB'S    SOHETY— BUILDINO    CON- 
TBACT8. 

Where  an  owner  made  the  partial  pay- 
ments called  for  b^  the  contract  for  the  con- 
stroction  of  a  buUding  and  completed  the  build- 
ing on  the  contractor  abandoning  the  work,  and 
the  amount  due  under  the  contract  was  suffi- 
cient to  pay  for  the  completion  of  the  work  and 
to  pay  legal  liena,  the  surety  on  the  contrac- 
tor^ bond  was  not  liable  to  the  owner,  who 
volnntarily  paid  lien  claimants  in  excess  of 
what  he  was  legally  liable  for. 

[Ed.   Note.— For   other   cases,   see  Principal 
and  Surety,  Cent.  Dig.  |  127;  Dec.  Dig.  i  82. •] 

2.  Contracts  (§  306*)— Building  Contbacts 
—Liability  of  Ownkb. 

An  owner  who  has  complied  with  a  valid 
building  contract  cannot  be  compelled  to  pay 
anything  in  excess  of  the  contract  price;  and 
where  he  completes  the  building  in  accordance 
with  the  original  plans  on  the  abandonment  of 
the  work  by  the  contractor  he  must,  under 
Code  av.  Proc.  j  1200,  be  allowed  credit  for 
what  is  reasonably  and  necessarily  expended 
therefor. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i{  152&-1533;   Dec.  Dig.  {  30C.*] 

S.  Pbircifal  and  Subbty  (§  82*)- Liauility 

or  SlTBETY  ON  COSTBACTOB'S  BOND— BUILD- 

iNo  Contbacts. 

The  surety  on  the  Iiond  of  a  building  con- 
tractor abandoning  the  work  is  not  liable  to 
the  owner  for  attorney's  fees  and  costs  incur- 
red by  him  in  defending  against  the  claims  of 
lien  claimants. 

(Ed.   Note^— For   other   cases,   see  Principal 
and  Surety,  Cent.  Dig.  §  127;  Dec  Dig.  §  82.*] 


Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  James  M.  Troutt, 
Judge. 

Action  by  W.  L.  Orowall  against  the  Pacif- 
ic Surety  Company.  From  a  Judgmmt  for 
plaintlfC,  defendant  appeals.    Reversed. 

Myrlck'ft'  Deerlng,  ot  San  Francisco  (James 
W.  Scott,  of  San  Prandsco,  of  counsel),  for 
appellant  Jordan,  Rowe  &  Brann,  of  San 
Francisco,  for  respondent 

HALL,  J.  Plaintiff  recovered  jndgment 
against  defendant  upon  a  bond  given  by  de- 
fendant to  secure  the  faithful  performance 
by  one  £!vans  of  a  contract- to  erect  a  build- 
ing for  plaintiff.  Defendant  moved  for  a 
new  trial,  which  being  denied  defendant  ap- 
pealed to  this  court  both  from  Oe  judgment 
and  the  order. 

The  building  contract  was  in  all  respects 
valid,  and  was  duly  filed  in  tb^  recorder's 
office. 

Evans,  the  contractor,  abandoned  the  con- 
tract before  completion,  and  plaintiff  com- 
pleted the  building  according  to  the  original 
plans  and  spedflcatloBS.  By  this  action  he 
sought  to  recover  the  excess  in  the  total 
cost  of  tbe  building  over  the  contmct  price, 
claimed  to  be  $633.16,  and  also  $260  attor- 
ney's fees  paid  and  $54.76  costs  Incurred  in 
defending  two  suits  brought  by  lien  claim- 
ants against  blm  and  tbe  original  contractor. 

The  court  found  In  favor  of  plaintiff,  and 
gave  judgment  for  the  amount  prayed  for. 

[1]  1.  As  to  the  finding  to  the  effect  that 
plaintiff  was  compelled  to  pay  to  complete 
tbe  building  any  sum  in  excess  of  tbe  origi- 
nal contract  price,  it  is  claimed  by  appellant 
that  such  finding  finds  no  support  in  the 'evi- 
dence. 

This  contention  must  be  sustained.  The 
contract  was  for  the  payment  of  the  total 
sum  of  $9,29(1,  to  be  made  in  designated  in- 
stallments, with  a  final  S5-day  payment  of 
$2,325.  At  the  time  of  the  abandonment  of 
the  contracfi  by  Evans,  plaintiff  had.  In 
strict  accordance  with  the  contract,  paid 
thereon  $6,706,  which  left  a  balance  for  the 
completion  of  the  building  in  the  sum  of  $3,- 
526.  The  owner  expended  In  economically 
completing  the  building  in  strict  accord  with 
the  plans  and  specifications  the  sum  of  $1,- 
795.15,  and  no  more,  which  left  in  his  hands 
the  sum  of  $1,790.85,  which  is  the  full 
amount  that  he  was  legally  bound  to  pay  to 
lien  claimants.  Hoffman-Marks  Co.  v.  Spires, 
154  Cal.  Ill,  97  Pac.  152;  Raphael  Oo.  v. 
Grote,  154  Cal.  137,  97  Pac.  155;  Marshall 
V.  Vallejo  Commercial  Bank,  163  Cal.  469, 
126  Pac.  146. 

The  payments  due  and  made  under  the 
contract  prior  to  the  abandonment,  amount- 
ing to  $5,705,  tbe  amount  expended  by  the 
owner  in  completing  the  building,  $1,795.1.5, 
and  the  sum  of  $1,790.85,  make  up  the  total 
of  $9,291,  which  was  the  contract  price. 
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[2]  An  owner  who  has  tally  complied  upon 
his  part  with  the  terms  of  a  valid  bnildbig 
contract  cannot  be  compelled  to  pay  any- 
thing In  ezcesB  at  such  contract  price.  Hoff- 
man-Marks Co.  V.  Spires,  supra.  When  such 
an  owner  completes  the  building  in  accord- 
ance with  the  original  plans,  because  of  an 
abandonment  by  the  contractor,  he  must  be 
allowed  credit  for  what  he  has  necessarily 
and  reasonably  expended  in  so  doing.  This 
is  the  effect  of  the  application  of  section 
1200,  Code  of  Ciril  Procedure,  which  estab- 
lishes the  rule  in  cases  of  abandonment  by 
the  contractor. 

In  the  case  at  bar  plaintiff,  probably  sup- 
posing that  he  was  obUged  to  turn  over  to 
the  lien  claimants  the  entire  amount  of  the 
final  85-day  payment,  voluntarily  paid  the 
amount  thereof  and  |100,  retained  from  pri- 
or installment.  Into-  court'  for  such  claim- 
ants. It  is  only  by  crediting  him,  as  against 
the  surety,  with  the  full  amount  of  such 
payment  that  the  finding  of  the  court  can  be 
sustained.  The  surety  cannot  be  charged 
with  any  voluntary  payment  that  plaintiff 
may  have  made  In  excess  of  what  he  was 
legally  liable  for. 

[3]  Neither  can  he  recover,  as  against  the 
surety,  the  attorney's  fees  and  costs  Incurred 
by  him  In  defending  against  the  claims  of 
the  lien  claimants.  This  was  so  decided  by 
this  court  in  Alcatraz,  etc.,  Ass'n  v.  U.  S.  F., 
«tc.,  Co.,  3  CaL  App.  338,  85  Pac.  156.  It 
•was  there  said ;  "Whatever  expense  was  in- 
curred by  reason  of  the  attempt  of  the  claim- 
ants to  enforce  liens  to  which  they  were  not 
entitled  is  not  embraced  in  the  defendant's 
contract  of  indemnity,  whether  such  attempt 
was  to  enforce  Hens  for  a  greater  amount 
than  they  were  entitled  to  recover,  or  liens 
for  which  they  had  no  claim  whatever.  The 
plaintiff,  therefore,  is  not  entitled  to  recover 
from  the  defendant  for  the  services  of  Its 
attorneys  in  defending  these  actions,  or  the 
expenses  incurred  therein,  and  the  court 
properly  sustained  the  demurrer  to  the  com- 
plaint." 

Some  other  points  are  discussed  in  the 
briefs;  but,  as  the  views  above  expressed 
appear  to  us  to  be  determinative  of  the  en- 
tire case  upon  its  merits,  we  do  not  think  it 
necessary  to  discuss  the  other  points  urged 
for  a  reversal. 

The  judgment  and  order  appealed  from 
are  reversed. 

We  concur:  I.KXNON,  P.  J.;  ;  MUR- 
PHEX,  J.,  pro  tem. 


HAT  V.  Mcdonald,    (civ.  i,i89.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Feb.  13,  1913.) 
1.  Appeat,   and  Error   (8  927*)— Question 
or  Pact— Judgment  on  Nonsuit. 

In  reviewing  a  judgment  on  a  nonsuit,  any 
reasonable  construction  of  the  testimony  on  be- 


half of  the    plaintiff  which   will   sustain   the 
cause  of  action  alleged  must  be  adopted. 

lEO.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  JS  2912,  2917,  8748,  3758, 
4024;   Dea  Dig.  $  927.*] 

2.  Banks  and  Bahkinq  ({  109*)— Contbacts 
of  Cashieb—Pabties— Descriptive  Wobds. 

A  written  contract  in  the  form  of  an  I. 
O.  U.  signed  by  defendant,  and  followed  by  the 
descriptive  word  "Cashier,"  did  not  evidence 
a  contract  on  tlie  bank  of  which  defendant  was 
cashier,  since,  where  no  words  appear  in  the 
body  of  an  instrument  showing  it  to  have  been 
made  on  behalf  of  a  party  other  than  the  one 
whose  signature  is  attached,  it  will  not  be 
deemed  to  be  the  contract  of  another  party, 
even  though  the  signature  may  be  qualified  by 
such  words  as  "secretary,"  "cashier,"  etc 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Bankmg,  Cent.  Dig.  {§  257-260;  Dec.  Dig.  | 
109.*  J 

3.  Evidence  (§  459*)  —  Pabol  Evidence  — 
Pabties  to  Written  Contract. 

Where  a  written  contract  is  signed  by  one 
describing  himself  as  cashier,  etc,  parol  evi- 
dence is  admissible  to  identify  the  party  against 
whom  the  obligation  is  legally  chargeable. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1722, 1906-1910,  2109-2114;  Dec 
Dig.  g  459.*] 

4.  Brokers  (j  88*)— Action  foe  Compensa- 
tion— Question  fob  Jury. 

Where  plaintiff  in  an  action  upon  defend- 
ant's agreement,  in  the  form  of  an  I.  O.  U. 
signed  by  defendant,  followed  by  the  qualifying 
word  "Cashier,"  for  the  paj'ment  of  a  certain 
sum  upon  plaintiff't;  completion  of  a  sale,  show- 
ed that  defendant  requested  that  he  might  be 
allowed  to  close  the  sale  for  the  sake  of  giving 
him  better  prestige  with  the  bank  of  which  he 
was  cashier,  to  which  plaintiff  assented  upon 
the  agreement  that  defendant  would  protect 
him  to  the'  extent  of  bis  commiasion,  and  as 
evidence  thereof  gave  {daintiS  the  contraot 
sued  on,  it  was  error  'without  contradictory 
evidence,  to  direct  a  nonsuit. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  g§  121,  123-130;   Dec.  Dig.  f  88.*1 

Appeal  from  Superior  Court,  Kern  Coun- 
ty; J.  W.  Mahon,  Judge. 

Action  by  George  Hay  against  R.  McDon- 
ald. Judgment  for  defendant,  and  plalntUt 
appeals.     Reversed. 

C.  L.  CTaflln,  E.  W.  Owen,  and  J.  W.  Wil- 
ey, all  of  Bakersfleld,  for  appellant  Geo. 
E.  Whitaker  and  E.  U  Foster,  both  of  Bak- 
ersfleld, for  respondent. 

JAMES,  J.  Plaintiff  brought  this  action 
to  recover  upon  an  agreement  alleged  to 
have  been  made  by  defendant,  and  which 
was  expressed  In  writing  and  in  the  follow- 
ing form:  "Bakersfleld,  Mar.  29-^.  I.  O. 
U.  One  thousand  dollars  on  completion  of 
sale  of  lots  3  &  4  in  block  273  In  city  of 
Bakersfleld.  B.  McDonald,  Cashier."  Other 
facts  explanatory  of  the  cause  of  action  as 
alleged  were:  That  plaintiff  had  performed 
and  rendered  valuable  services  to  defend- 
ant in  negotiating  the  sale  of  the  lots  of 
land  described  In  the  contract,  and  that  the 
sale  of  the  real  property  had  been  completed 
prior  to  the  commencement  of  the  action; 
that  defendant  bad,  upon  demand  being  made 


•For  other  cases  see  same  topic  and  aectlon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexea 


Digitized  by  V^OOQ IC 


CaU 


HAY  ▼.  MqDOMAIiD 


75 


therefor,  reused  to  pay  plaintiff  tbe  $1,000, 
or  any  part  thereoC  In  the  answer  of  de- 
fendant issue  was  takes  as  to  all  of  -tlie  ma- 
terial allegations  of  the  conjplaint.  The 
cause  came  on  for  trial,  and  after  hearing 
the  testimony  of  the  plaintiff  and  consid- 
ering certain  documentary  evidence,  the  trial 
Judge  granted  the  motion  of  defendant  that 
a  judgment  of  nonsuit  be  entered.  "Ftom  the 
Judgment  so  entered  this  appeal  has  been 
taken. 

By  the  bin  of  exceptions,  In  which  the 
eridenoe  Is  set  forth  In  narrative  form,  it 
appears  that  plaintiff  was  engaged  by  one 
Hr.  Redlick  to  secure  for  the  latter  a  piece 
of  property  suitable  to  the  erection  of  a 
store  building;  that  the  lots  mentioned  in 
the  agreement  we  have  referred  to  were  ex- 
amined, and,  being  satisfactory  as  to  loca- 
tion, Redltck  told  the  plaintiff  that  he  would 
purchase  them  If  the  price  was  satisfactory; 
that  plaintiff  visited  one  Weill,  who  was  the 
owner  of  the  ground,  and  Weill  stated  that 
he  would  accept  $18,000  for  it  and  allow  6 
per  cent,  commission  to  plaintiff  on  the  sale; 
that  plaintiff  communicated  the  amount  of 
the  price  asked  to  Redlick,  and  Redlick  said 
he  would  not  pay  that  amount,  but  would 
pay  $16,000;  that  Redlick  told  plaintiff  that 
he  would  not  pay  any  commission,  but  that 
If  plaintiff  made  anything  on  the  transaction 
he  must  get  it  from  the  party  from  whom 
the  property  was  purchased;  that  plaintiff 
then  told  Weill  that  he  had  a  purchaser 
willing  to  pay  $16,000  for  the  lots,  but  that 
WeiU  would  not  accept  that  price;  that  Red- 
lick told  plaintiff  that  be  understood  that 
the  Kern  Valley  Bank  owned  the  property, 
and  asked  plaintiff  to  investigate  the  ques- 
tion of  title ;  that  plaintiff  did  so  investigate 
It  and  found  that  the  bank  held  a  deei,  abso- 
lute In  form,  conveying  title  from  Weill  to 
It;  that  he  then  approached  the  defendant, 
who  was  cashier  of  the  bank,  and  asked  If 
the  bank  owned  tbe  property,  was  told  that 
it  did,  and  that  tbe  property  was  for  sale  at 
a  price  of  $15,000  net  to  the  bank;  that 
plaintiff  communicated  again  with  Redlidc, 
and  Redlick  reiterated  that  he  was  willing  to 
pay  $16,000  for  it,  and  requested  plaintiff  to 
get  a  contract  from  the  bank  to  purchase 
the  property,  and  to  take  the  contract  tn 
plaintiff's  name  for  assignment  to  Redlick, 
as  the  latter  did  not  want  to  be  known  In  the 
transaction  until  he  had  procured  some  oth- 
er property  in  the  vicinity;  that  plaintiff 
saw  McDonald  again  about  It,  and  tbe  latter 
said  that  Weill  owed  the  bank  quite  a  lot 
of  money,  that  If  he  did  not  repay  the  same 
within  a  few  days  the  bank  was  authorized 
to  sell  the  property,  and  that  It  would  sell 
it  at  the  price  stated;  that  later  defendant 
called  plaintiff  up  on  the  telephone  and  told 
him  to  come  to  tbe  bank,  and  that  upon 
plaintiff  complying  with  that  request  de- 
fendant told  him  that  the  property  was  then 
ready  for  sale,  If  he  wanted  to  make  a  de- 


posit-, on  it;  that  plaintiff  did  bo  make  a 
deposit,  and  defendant  asked  wlio  the  pros- 
pective purchaser  was  and  urged  plaintiff  to 
disclose  his  name;  that  after  some  discussion 
about  that  matter,  which  included  communis 
cation  with  Redlick,  Bedlick  told  plaintiff 
that  he  might  disclose  to  defendant  that  he 
(UedUck)  was  the  proposed  purchaser,  pro- 
vided that  defendant  would  not  make  public 
that  information;  that  plaintiff  then  told 
defendant  that  RedUck  was  paying  $16,000 
for  the  property  and  that  he  (the  plaintiff) 
was  to  receive  the  difference  between  that 
amount  and  the  amount  of  $15,P00  which  the 
bank  had  agreed  to  accept  as  the  purchase 
price  thereof;  that  defendant  wished  to  be 
allowed  to  close  the  transaction  with  the 
bank;  and  that  plaintiff  said  to  him,  "I 
have  no  objection  to  letting  you  close  the 
transaction  if  yon  wish  to  do  so.  If  it  will 
benefit  you  any."  Plaintiff  then  testified  as 
follows:  "He  (ifcDonald)  said  he  thought 
it  would  give  him  better  prestige  with  the 
bank  If  he  could  tepott  it  to  them  that  be 
had  sold  it  I  said:  'All  right  You  know 
what  I  am  making.  If  you  want  to  dose  the 
transaction,  you  are  frelcome  to  do  so,  pro- 
viding you  wUl  protect  me  for  what  I  am  go- 
ing to  get  out  of  it,  which  you  know  is  a 
thousand,  dollars.'  He  said  he  would  be 
glad  to  do  it,  and  he  took  up  the  Kern  Val- 
ley Bank  check,  aitd  wrote  on  the  back  what 
has  been  Intivduced  io  evidence  here,  and 
gave  it  to  me  and  I  went  about  my  busi- 
ness. *>■  *  *  .Mr.  McDonald  asked  me  to 
let  bJm  make  tbe  contract  himself  for  the 
full  imccbase  price  of  $16,000  which  Mr. 
JCedltck  was  to  pay,  and  gave  me  his  I.  O.  U. 
as  an  offset  against  what  was  coming  to  me. 
Mr.  RedUck  had  requested  me  to  take  tbe 
CMlttact  in  my  own  name,  and  I  bad  intend- 
ed to  do  80,  and  told  Mr.  McDonald  eo. 
Whffli  he  requested  me  to  let  hlja  make,  con- 
summate tbe  deal,  he  said  he  would  maJ^e 
the  contract  for  $16,Q0O,  and  that  he  would 
give  me  his  L  O.  U.  to  protect  me  for  the 
$1,000.  That  is  why  be  gave  me  this  I.  O.  TJ. 
From  that  time  on  I  left  the  negotiations  to 
be  conducted .  Independently  of  myself." 

It  is  tbe  contention  of  respondent  that  tbe 
contract  upon  whieh  plaintiff  sned  was  the 
contract  of  the  Kern  Valley  Bank  and  not 
the  personal  contract  of  defendant  This 
view  seems  to  have  been  adopted  by  the 
trial  Judgie,  hence  his  ruling  granting  the 
motion  for  Judgment  of  nonsuit 

[1]  In  reviewing  that  Judgment  we  need 
only  suggest  the  rule,  for  It  is  too  well  es- 
tablished and  settled  to  require  supxxtrt  by 
citation  of  authority  that.  If  any  reasonable 
construction  may  be  given  to  the  testimony 
Introduced  on  behalf  of  the  plaintiff  which 
will  sustain  tbe  cause  of  action  alleged  in 
his  complaint,  that  construction  Is  the  one 
which  must  be  adopted. 

[21  The  written  contract  or  memorandum 
in  the  form  of  an  "I.  O.  U."  cannot  be  said 
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to  evidence  a  contract  of  the  Eerti  Yalley 
Bank  when  It  is  examined  alone  and  for 
what  It  shows  upon  Its  face.  Where  In  the 
body  of  an  Instrument  no  words  appear 
which  serve  to  deOne  the  agreement  as  be- 
ing made  on  behalf  of  a  party  other  than  he 
whose  signature  Is  attached  thereto,  It  will 
not  be  deemed  to  be  the  contract  of  another 
party,  even  though  there  may  appear  after 
the  appended  signature  of  the  individual, 
qualifying  or  descriptive  words,  such  as 
"President,"  "Secretary,"  or,  as  here,  "Cash- 
ier." 

[S]  In  such  cases  imrol  proof  Is  admissi- 
ble to  identify  the  party  against  whom  the 
obligation  is  legally  clurgeable.  Hobson  v. 
Hassett,  76  Cal.  203,  18  Pac.  320,  9  Am.  St 
Rep.  193 ;  S.  P.  Go.  ▼.  Von  Sdimldt  Dredge 
Co.,  118  Cal.  368,  50  Pac.  660;  McCormlck 
V.  Stockton,  etc.,  B.  B.  Co.,  130  CaL  100,  62 
Pac.  267. 

[4]  The  fact  tliat  the  "I.  O.  U."  was  writ- 
ten upon  the  back  or  reverse  side  of  a  blank 
check  of  the  Kern  Valley  Bank  is  of  no  sig- 
nificance as  evidence  to  tl>e  point  tlrnt  de- 
fendant intended  to  contract  on  behalf  of 
the  bank  and  not  on  his  own  behalf;  and  we 
think  that  the  oral  testimony  of  plaintiff 
establishes  quite  clearly  that  the  defendant 
In  Ills  personal  capacity  obligated  himself  to 
see  that  plaintiff  was  paid  the  |1,000  men- 
tioned in  the  writing.  By  the  testimony  of 
plaintiff  It  wag  shown  that  defendant  desir- 
ed to  be  allowed  t6  close  the  transaction 
with  the  bank,  as  it  would  give  him  "better 
prestige"  with  the  institution  employing  him. 
This  was  a  consideration  purely  personal  to 
himself.  Plaintiff  told  him  that  he  might  do 
so,  provided  he  would  protect  him  as  to  the 
amount  of  plalnOfTs  profit  of  |1,000.  This 
condition,  the  evidence  shows,  defendant 
agreed  to.  Under  these  facts,  it  cannot  be 
said  that  when  plaintiff  rested  his  case  at 
the  trial,  and  before  defendant  liad  introduc- 
ed any  testimony  in  his  behalf  contradicting 
the  proof  made  by  plaintiff,  no  liability  was 
shown  as  against  defendant  In  his  individu- 
al capacity.  We  think  the  court  erred  In 
granting  the  motion  for  judgment  of  non- 
suit. 

The  judgment  is  reversed. 

We  concur:   AU^EN,  P.  J.;   SHAW,  X 


SCOTT  V.  GOODIN.    (Civ.  1,228.) 
(District  Court  of  Appeal,  Second  District,  (Cal- 
ifornia.    Feb.  11,  1013.) 
CoBFOKAJioits  (8  120*)— Sale  of  Stock— Con- 
tract FOB  Repurchase — Construction. 
Where  the  seller  of  minin;::  stock  by  a  writ- 
ten  contract   made   at    the   time    of    the   sale 
agreed  to  repurchase  the  shares  on  or  before  12 
months  from  date,  there  was  no  absolute  con- 
tract for  rcpnrchase,  but  the  buyer  was  merely 
given  an  option  wbich  he  was  bound  to  exer- 
cise within  the  time   limited. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  U  495,  5M;,  Dec.  Dig.  {  120.*] 


Appeal  from  Superior  (Tourt,  Los  Angeles 
County;  N.  P.  CJonrey,  Judge. 

Action  by  Mary  B.  Scott  against  F.  O. 
Qoodin.  From  a  judgment  for  defendant  and 
an  order  denying  a  motion  for  new  trial, 
plaintiff  appeals.    Affirmed. 

Grant  Jackson  and  Clark  Ross  Mahau, 
both  of  Los  Angeles,  for  appellant  Horace 
&.  Wlla<Mi  and  Constan  Jensen,  both  of  Iios 
Angeles,  for  respondent 

JAMES,  J.  Plaintiff  has  appealed  from  an 
order  denying  her  motion  for  a  new  trial 
made  after  judgment  rendered  in  favor  of 
defendant  The  record  presented  consists  of 
the  judgment  roll  and  a  statement  of  the 
evidence. 

For  a  cause  of  action,  plaintiff  alleged  in 
her  complaint  that  defendant,  In  April,  1905, 
Induced  her  to  purchase  6,000  shares  of  the 
capital  stock  of  a  mining  corporation  at  the 
price  of  25  cents  per  share,  representing  to 
her  that  the  company  owned  valuable  min- 
ing property  in  Mexico;  that  defendant 
agreed  that  he  would  repurchase  the  stock 
"within  twelve  months  thereafter"  at  the 
price  of  30  cents  per  share;  that  the  repre- 
sentations made  by  defendant  as  to  the  char- 
acter and  value  of  the  mining  property  were 
false  and  untrue  and  made  for  the  purpose 
of  defrauding  plaintiff;  that  the  shares  of 
stock  purchased  were  of  no  value.  It  was 
further  alleged  that  defendant  bad  not  re- 
purchased the  stoclc,  and  that  prior  to  the 
commencement  of  the  action  plaintiff  had  de- 
manded that  he  pay  her  the  amount  of  30 
cents  per  share  therefor  as  agreed. 

We  need  not  consider  whether  a  cause  of 
action  for  damages,  arising  out  of  the  alleg- 
ed false  representations  made  by  defeiidant 
through  which  plaintiff  was  Induced  to  pay 
her  money  for  worthless  stock,  is  sufficiently 
stated  in  the  complaint,  because  at  the  trial 
plaintiff  relied  wholly  upon  the  written  con- 
tract made  by  defendant  wherein  he  agreed 
to  repurchase  the  stock  at  an  advance  of  five 
cents  per  share.  A  copy  of  that  contract  was 
set  out  as  an  exhibit  attached  to  plaintiff's 
complaint  and  was  admitted  by  defendant  to 
have  been  executed  by  him.  It  reads  as  fol- 
lows: "Los  Angeles,  April  18,  1905.  I  here- 
by agree  to  purchase  from  Mary  B.  Scott  the 
following  certificates  of  stock  in  the  Eureka 
Mining  and  MHUng  Co.  and  pay  her  for  same 
thirty  (30)  cents  a  share  on  or  before  twelve 
(12)  months  from  this  date:  Certificate  No. 
21  for  2,000  shares.  Certificate  No.  28  for 
4,000  shares.  It  Is  understood  and  agreed 
that  during  this  period,  Mary  B.  Scott  ac- 
cepts no  dividends  declared  by  the  company 
on  this  stock  without  voiding  this  agreement 
F.  O.  Goodln." 

The  particular  date  when  plalntifiF  first  de- 
manded of  defendant  that  he  repurchase  the 
stock  was  not  set  out  in  the  complaint,  but 
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the  evidence  showed  that  It  was  sot  until 
October,  1907,  that  she  requested  him  to 
buy  back  the  shares.  As  the  agreement  pro- 
Ttded  that  defendant  wonld  repurchase  the 
stock  "on  or  before  twelve  months  from 
date,"  It  is  insisted  by  counsel  for  appellant 
that  plaintiff  was  permitted  to  make  de- 
mand within  a  reasonable  time  after  the  12 
months  stipulated  to  had  expired  and  then 
recover  on  the  contract  In  order  to  reach 
that  conclusion  the  contract  must  be  consid- 
ered as  an  absolnte  agreement  to  purchase, 
save  with  a  limitation  of  time  operating  in 
favor  of  defendant.  In  other  words,  that 
defendant  agreed  to  repurchase  the  stock 
when  12  months  had  expired,  or  sooner  if 
he  80  desired,  but  that  plaintiff  could  not 
compel  him  to  accept  and  pay  for  It  until 
the  12  months'  period  had  fally  mn.  Coun- 
sel for  appellant  would  make  of  the  contract 
one  giving  the  defendant  an  option  as  to  the 
r^michaae  of  the  stock  within  the  time  lim- 
ited, for  in  their  brief  it  is  said:  "If  re- 
spondent at  any  time  within  this  period 
elected  to  r^urchase  the  property,  he  could 
compel  a  salo^  but  appellant  could  not  at  any 
time  before  the  expiration  of  this  date  com- 
pel him  to  act"  We  are  not  in  harmony 
with  the  construction  placed  by  appellant  up- 
on the  contract  In  our  view,  the  contract 
was  not  a  bilateral  one  for  the  resale  and 
purchase  of  the  stock;  it  was  made  as  an 
Inducement  to  persuade  the  plaintiff  to  buy 
the  shares;  she  could  not  have  been  com- 
pelled to  sell  the  stodc  to  defoidant  if  she 
did  not  so  desire,  but,  on  the  other  hand, 
she  had  the  option  at  any  time  before  the 
expiration  of  12  months  to  compel  defend- 
ant to  take  it  at  the  price  of  30  cents  per 
share.  Not  having  exercised  that  optional 
right  within  the  time  limited,  no  cause  of 
action  on  the  contract  arose  in  her  favor. 
We  agree  with  the  trial  Judge  as  to  the  cor- 
rectness of  the  judgment  entered.  Whether 
tlie  evidence  sustains  the  finding  that  plain- 
tiff had  never  demanded  that  defendant  com- 
ply with  the  agreement  need  not  be  consider- 
ed. The  evidence  at  best  showed  such  de- 
mand to  have  been  first  made  In  October, 
1907,  which  was  long  after  any  liability  as- 
sumed by  defendant  wider  the  agreement  had 
ceased. 

RecqpKmdent  has  not  aided  the  court  by 
filing  a  brief  or  pre^nting  oral  argument, 
and  it  appears  that  his  counsel  have  with- 
drawn from  this  case  because  of  respond- 
ent's refusal  (not  his  inability)  to  iMiy  the 
cost  of  printing  points  and  authorities  in 
aid  of  his  side  of  the  case.  We  conclude, 
however,  that  all  of  the  material  findings 
of  the  trial  court  were  sufficiently  sustained 
by  the  evidence,  and  the  motion  for  a  new 
trial  was  properly  denied. 

The  order  is  afllrmed. 

We  concur:    AIXHN,  P.  J.;   SHAW,  J. 


RAUBR'S    LAW    &    COLLECTION    CO.    v. 

THIRD  STREET  IMPROVEMENT 

OO.  et  al.     (Civ.  1,177.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.    Feb.  13,  1913.) 

1.  LA.irDL0Bn  AND  Tena:<t  (|  109*)— Scbbeic- 

DIR— ACCEPTANCK. 

An  agreement  to  surrender  and  accept 
leased  premise's  need  not  be  shown  by  express 
agreement  but  may  be  Implied  from  the  facts 
and  acts  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  D«.  «  360-300,  363-365,  368- 
371;    Dec.  I)ig.  {  lOB.*) 

2.  I/AITOLOaD  ANn  TEWAWT  (I  110*)— SUBBEN- 
DKB— ACCSFTANOB— EVIDBRCE. 

Where  a  tenant  of  a  store  vacated  and 
abandoned  It  because  of  alterations  which  the 
landlord  made  in  the  building,  and  thereby 
practically  prevented  the  tenant  from  carrying 
on  his  business,  and  the  tenant  notified  the 
landlord  that  the  premises  had  been  vacated 
and  abandoned  for  such  reason,  and  on  the 
landlord's  request  the  keys  were  given  him,  and 
at  the  time  of  the  surrender  of  the  keys  the 
tenant  demanded  a  return  of  the  deposit  aa  se- 
curity for  rent  but  the  landlord  replied  that 
the  matter  would  be  fixed  up  in  a  few  days, 
there  was  evidence  of  a  surrender  and  accept- 
ance, terminatinK  the  lease  by  mutual  consent 
[ESd.  Note.— For  other  cases,  see  Landlord  and 
Tenant;  Cent  Dig.  H  366-369,  371;  Dec.  Dig. 
I  110.*] 

3.  Appeal  and  Ebbob  <|  1011*)— Findikqb— 
c0nci.t7siveness. 

A  finding  on  conflicting  evidence  will  not 
be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  if  3983-3980;  Dec.  Dig.  | 
1011.''] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  B.  V.  Sargent, 
Judge. 

Action  by  Bauer's  Iaw  &  Collection  Com- 
pany against  the  Third  Street  Improvement 
Company  and  another.  EYom  a  Judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

Arthur  W.  Perry,  of  San  Franciaco,  for 
appellant  Wm.  Tomsky,  of  San  Francisco, 
for  respondent 

LBNNON,  P.  J.  In  this  action  Judgment 
was  rendered  and  entered  for  the  plaintiff. 
The  appeal  is  from  the  Judgment  and  from 
an  order  denying  a  new  trial  upon  the  Judg- 
ment roll  and  a  statement  of  the  case. 

The  action  was  for  money  had  and  receiv- 
ed by  the  defendants  for  the  useandbeoeflt 
of  the  plaintiff.  The  facts  of  the  case,  as 
developed  by  the  evidence,  show  that  the  sum 
sued  for  was  deposited  by  plaintiff's  assignor 
with  the  defendants  in  lien  Of  a  bond  to  se- 
cure the  payment  of  rent  reserved  In  a  ccm- 
tract  of  lease  executed  by  the  plaintUTs  as- 
signor and  the  defendants. 

The  trial  court  found  that  the  lease  had 
been  terminated  by  the  mutual  consent  of 
the  parties,  and  that  thereupon  the  defend- 
ants had  received  and  taken  passc8.sion  of 
the  leased  premise;,.  From  this  Uiidiug  the 
conclusion  of  law  was  deduced  that  the  plain- 
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tiff  was  entitled  to  tbe  retnm  of  the  money 
deposited,  and  the  court  gave  Judgment  ac- 
cordingly. The  only  point  made  in  support 
of  this  api>eal  is  that  the  evidence  does  not 
support  the  finding  mentioned. 

The  evidence  upon  this  phase  of  the  case 
is  to  the  effeet  that  the  lessee,  plaintiff's  as- 
signor, vacated  and  abandoned  the  leased 
premises — a  store — because  of  certain  altera- 
tions which  were  being  made  by  the  defend- 
ants in  and  upon  the  building  in  -which  the 
store  was  located,  and  which  practically  pre- 
vented the  lessee  from  carrying  on  the  busi- 
ness for  which  the  premises  were  rented  and 
used.  The  lessee  notified  the  defendants  that 
the  premises  had  been  vacated  and  abandoned 
for  the  reasons  stated.  Thereupon  the  de- 
fendants requested  and  were  given  the  key 
of  the  premises.  At  the  time  of  the  aban- 
donment of  the  premises  and  the  surrender  of 
the  key  thereof  the  lessee  made  a  demand 
for  the. return  of  the  money  which  had  been 
previously  deposited  as  (security  for  the 
rent,  to  which  defendants  replied:  "That 
wiU  be  all  right  •  •  •  We  wlU  fix  that 
up  in  a  few  days."  The  defendants  did  not 
then  nor  at  any  other  time  indicate,  either 
expressly  or  impliedly,  that  they  would  con- 
tinue to  hold  the  lessee  liable  for  the  rent 
reserved  for  the  term  provided  In  the  lease. 
Shortly  after  this  conversation  the  defend- 
ants entered  npon  the  premises  and  affixed 
thereto  a  "To  Let"  sign. 

[1]  An  express  agreement  to  surrender  and 
accept  leased  premises  need  not  be  shown. 
Such  an  agreement  may  be  implied  from  the 
•circumstancea'aDd  the  acts  of  the  parties. 
2  Taylor  on  Landlord  and  Tenant,  |  515. 

[2]  While  no  one  of  the  things  said  and 
done  by  the  parties  to  the  lease  prior  to  and 
upon  the  vacation  and  abandonment  of  the 
premises  would  be  In  and  of  itself  sufficient 
evidence  of  the  surrender  of  the  term  and  its 
acceptance  by  the  defendants,  nevertheless 
all  of  the  circumstances  narrated  warrant  the 
inference  that  the  surrender  of  the  leased 
premises  was  made  and  accepted  by  opera- 
tion of  law,  and  sufficiently  support  the  find- 
ing that  the  relation  of  landlord  and  tenant 
previously  existing  between  plaintiff's  as- 
signor and  defendants  was  terminated  by 
mutual  consent  Jones  c>i  Landlord  and 
Tenant  St  S40,  648,  549;  2  Taylor  on  Land- 
lord and  Tenant,  §  507;  Welcome  v.  Hess, 
90  Cal.  507,  27  Pac.  369,  25  Am.  St  Rep.  145. 

[S]  There  is  some  slight  conflict  in  the  evi- 
dence on  the  whole  case  as  to  what  was  said 
and  done  by  the  parties  to  the  lease  at  the 
time  of  the  abandonment  of  the  premises. 
The  trial  court  however,  accepted  the  plain- 
tiffs evidence,  and  apparently  gave  but  little. 
If  any.  credence  to  the  evidence  produced  on 
behalf  of  the  defendants.  This  It  had  the 
right  to  do,  and  its  decision  of  the  question 
of  fact  rendered  upon  conflicting  evidence, 
cannot  be  disturbed  by  this  court. 


The  Judgment  appealed  from  and  the  oidet 

denying  a  new  trial  are  affirmed. 


We  concur: 
pro  tern. 


HALL,  X;    MURPHKY,  J, 


ALLEN  ▼.  CENTRAL  COUNTIES  LAND 
CO. 

SAME  V.  VANDERCOOK.     {Civ.  No.  1,14L) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia,    Feb.  11.  1913f^ 

L  Corporations  (S  456*)— Comtbacts  of  Bk- 
PLOYMENT— Resolutions  by  Directors. 
It  is  not  necessary  that  a  resolution  should 

be  passed  by  the  board  of  directors  in  order  to 

bind  a  corporation  in  the  matter  of  tlie  employ* 

ment  of  its  servants. 
[Ed.  Note.— For  other  cases,  see  Corporation^ 

Cent  Dig.  {  1800 ;   Dec.  Dig.  i  456.«] 

2.  Corporations  <{  426*)— Contracts  of  Em- 
PLOTMENT— Estoppel. 

The  regular  payment  of  a  monthly  salary 
by  a  corporation  at  a  oertain  rate,  with  the  full 
knowledge  of  the  directors,  for  upwards  of 
three  years,  without  objection  on  the  part  of 
any  director  or  other  officer,  precludes  the  cor- 
poration from  contending  in  an  action  for  sev- 
eral months'  salary  that  there  was  no  agree- 
ment to  pay  such  an  amount  or  that  the  serv- 
ices were  not  reasonably  worth  such  amount 
[Ed.  Note,— For  other  cases,  see  Oorpora- 
aoM,  Cent.  Dig.  J§  1596,  1702-1704,  1707, 
1708,  1710-1716;  Dec  Dig.  {  426.»] 

3.  Corporations  (S  177*)— Action  bt  Stock- 
holder roB  Services — Implied  Contract. 

The  fact  that  one  suing  for  services  ren- 
dered a  corporation  was  a  stockholder  does  not 
preclude  iiis  recovery  either  upon  aa  express  or 
implied  contract,  being  merely  evidentiary  as  to 
whether  any  promise  ever  existed  to  pay  for 
suih  services. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §  653 ;    Dec.  Dig.  |  177,*)  •      ■    •    . 

4.  Master  and   Servant  (i  71*)^— Recovbbt 
op   Salart — Express  Contract — Interest. 

In  an  action  for  services  under  an  express 
contract  to  pay  a  certain  monthly  salary,  inter- 
est should  be  allowed  on  each  payment  as  it 
fell  due. 

[Ed.  Note.— -For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  89;   Dec.  Dig.  {  71.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  George  H.  Caba- 
nlss,  Judge. 

Action  by  Eldward  O.  Allen  against  the 
Central  Counties  I.iand  Company  and  by  the 
same  plaintiff  against  E.  P.  Vandercook.  Ac- 
tions consolidated.  Judgment  for  iriaintlff, 
and  defendants  appeal.    Affirmed. 

Harding  te  Monroe  and  F.  W.  Nightinglll, 
for  appellants.  W.  H.  Payson,  of  San  Fran- 
cisco, for  respondent 

HALL,  J.  The  two  above-entitled  actions 
were  consolidated  and  tried  together,  and 
the  appeals  from  the  Judgment  rendered  in 
the  consolidated  action  come  to  this  court 
upon  one  record. 

The  action  against  the  corporation  was 
brouKht  by  plaintiff  to  recover  from  the  cor- 
poration defendant  a  stated  amount  for  the 
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salary  of  plaintiff  em  the  seacetarj  at  said 
corpomtton,  and  aiiottier  amount  as  salary 
of  one  Dick  as  bookkeeper  for  the  corpora- 
tion, wbose  claim  'vras  before  suit  brought 
assigned  to  plaintiff.  The  action  against 
Vandercook  was  predicated  upon  the  same 
claims,  and  was  brought  against  him  upon 
bis  liability  as  a  stockholder  of  said  cor- 
poration. In  his  complaint  as  originally 
filed  plaintiff  sued  to  recover  of  defendant 
upon  an  express  contract  for  salary  as  secre- 
tary of  said  corporation  from  the  1st  day  of 
April,  1809,  to  the  Slat  4ay  of  Januarj-,  1910, 
at  an  agreed  compensation  of  $li50  per 
month;  and  also  salary  from  February  1, 
1910,  to  May  25,  1910,  at  an  agreed  com- 
pensation of  $50  per  month.  There  was 
no  controversy  about  this  latter  part  of 
the  claim.  In  bis  second  count  he  sought 
to  recover  upon  an  express  contract  for 
the  salary  of  one  A.  G.  Dick  as  bookkeep- 
er of  said  conporatlon  from  April  1,  1809, 
to  August  17,  1S09,  at  an  agreed  compen- 
sation of  $100  per  month. '  At  ttte  close 
at  the  trial  plaintiff  amended  bU  complaint 
so  as  also  to  state  a  canse  of  action  to 're- 
cover the  $150  per  month  as  the  reason- 
able value  of  the  services  rendered,  and  made 
a  similar  amendment  as  to  the  $100  per 
month  sought  to  be  recovered  as  the  salary 
of  Dick,  as  bookkeeper  of  said  corporation. 
The  court  made  its  findings  In  such  a  way 
as  to  cover  either  theory  of  the  case. .  It 
found  that  defendant  agreed  to  pay  plaintiff 
for  his  services  from  April  1,  1909,  to  Janu- 
ary 31,  1910,  at  the  rate  of  $150  per  monui, 
and  also  found  that  said  sum  was  the  rea- 
sonable value  of  such  services.  The  court 
made  similar  findings  covering  the  claim  for 
salary  of  Dick. 

[1]  Upon  these  appeals  it  Is  claimed  by  ai>- 
pellants  that  the  evidence  does  not  show 
any  express  contract  upon  the  part  of  the 
corporation  to  pay  either  $150  per  month  to 
plaintiff  or  $100  per  month  to  Dick,  and  that 
no  evidence  was  Introduced  to  prove  the 
reasonable  value  of  the  services  which  plain- 
tiff and  Dick  did  render  to  the  corporation. 
We  find  In  the  record  ample  evidence  to  8ui>- 
port  the  findings  to  the  effect  that  the  corpo- 
ration did  promise  to  pay  to  plaintiff  $150 
t>er  month  for  his  services  as  secretary  of 
the  corporation,  and  $100  per  month  to  Dick 
for  his  services  as  bookkeeper  of  the  corpo- 
ration. No  formal  resolution  expressly  fixing 
the  compensation  of  either  the  secretary  or 
the  bookkeeper  was  ever  passed  by  the  board 
of  directors  covering  the  period  for  which  the 
salaries  are  in  dispute.  The  corporation  was 
organized  in  1906.  Plaintiff  was  duly  elect- 
ed secretary.  Mr.  Vandercook  in  fact  acted 
as  the  general  manager  of  the  corporation 
from  its  organization,  and  some  time  later 
was  formally  elected  to  such  position.  By 
agreement  with  plaintiff  Vandercook  fixed 
plaintiffs  salary  for  the  first  few  months 
at  $100  per  month,  but  In  the  latter  part  of 


1906  this  was  Increased  by  Vx.  Vandercook 
to  $150  per  month.  During  all  the  time 
that  plaintiff  remained  in  the  employ  of  the 
corporation,  he  and  Dick  made  out  montlily 
pay  roUs,  showing  the  salary  of  each  of 
them.  As  to  the  salary  of  plahitlff  each  pay 
roll  would  have  an  Item  as  follows:  "To 
ICdw,  O.  Allen,  Secretary.  Time  one  month, 
rate  per  month  $150.  Amount  earned  $150. 
Balance  payable  $150."  A  similar  item 
would  appear  as  to  the  salary  of  Dick,  show- 
ing the  rate  for  bis  salary  to  be  $100  per 
month.  These  pay  rolls  were  regularly  pre- 
sented to  the  president  of  the  corporation, 
with  checks  for  the  amounts  called  for,  and 
such  checks  were  signed  by  the  president  and 
by  the  secretary.  Upon  many  occasions  these 
pay  roUs  were  presented  to  the  board  of 
directors  and  were  by  the  board  approved. 

Upon  the  14th  day  of  January,  1908,  many 
months  after,  both  plaintiff  and  Dick  had 
been  employed  and  their  respective  compen- 
sations fixed  by  Vandercook,  the  board  ipasa- 
ed  a  resolution  whereby.it  "sanctioned,  rati- 
fied, approved,  and  oonfirmed"  all  transao- 
tions,  payments,  and  agreements  made  and 
entered  into  upon  behalf  of  the  company  by 
the  officers  and  agents  of  the  company.  At 
this  time  the  directors  had  fall  knowledge 
of  the  salaries  being  regularly  itaid  to  both 
plaintiff  and  Dick,  and  never  made  any  ob- 
jection thereto.  For  three  years  and  up- 
wards these  salaries  wore  regularly  paid,  and 
the  payments  entered  upon  the  books  of  the 
corporation.  The  general  "manager,  Mr.  Van- 
dercook, bad  at  all  times  full  knowledge 
thereof.  All  the  directors  had  the  sam^ 
knowledge. 

It  is  true  that  Dick  was  employed  by  one 
J.  Dalzell  Brown,  who  seems  to  have  been 
in  some  way  Intere^ed  In  the  corporation. 
But  he  was  employed  for  the  corporation 
and  with  the  full  knowledge  of  Vandercook 
and  the  directors.  The  services  he  rendered 
were  rendered  to  the  corporation  and  regu- 
larly paid  for  by  it  at  the  rate  of  $100  per 
month,  virlth  the  full  knowledge  of  the  gen- 
eral manager  and  the  board  of  directors. 
Under  these  circumstances  we  think  the  cor- 
poration was  bound  to  pay  plaintiff  and  Dick 
the  salaries  that  they  bad  been  thus  regu- 
larly receiving  from  the  corporation  month 
by  month,  and  that  such  corporation  was 
bound  to  pay  such  stated  salaries  as  upon 
an  express  contract  to  pay  such  sums.  It 
is  well  settled  that  it  Is  not  necessary  that 
a  resolution  should  be  passed  by  the  board 
of  directors  in  order  to  bind  the  corporation 
In  the  matter  of  the  employment  of  its  serv- 
ants. Brown  v.  Cro%vn  Milling  Co.,  150  Cal. 
376,  89  Pac.  86;  Crowley  v.  Genesee  Mining 
Co.,  55  Cal.  273. 

[2]  The  regular  payment  of  the  monthly 
salaries  at  tbe  rates  of  $150  and  $100  per 
month,  with  the  full  knowledge  of  the  di- 
rectors of  the  corporation,  for  upwards  of 
three  years,  without  objection  on  the  pait 


Digitized  by 


Google 


80 


iaa.  PACIFIC  bssfobteb 


(oa 


of  any  director  or  other  (Acer  of  the  eoriH)- 
iratlon,  Is  ample  to  preclude  the  corporation 
from  nofr  contending  either  that  there  was 
no  agreement  to  pay  auch  amounts,  or  that 
die  services  were  not  reasonably  worth  such 
amounts.  Shade  t.  Slsson  M.  &  L.  Co.,  115 
GaL  367,  47  Pac.  13S.  These  circumstances 
support  the  findings  as  made  by  the  court 
both  as  to  the  agreements  to  pay  the 
amounts  sued  for  aa  well  as  to  the  reason- 
able yalue  thereof. 

[S]  The  fact  that  the  plalntlS  was  a  nom- 
inal stockholder  of  the  corporation  does  not 
affect  the  case.  It  does  not  preclude  him 
from  recovering  either  upon  an  express  con- 
tract or  upon  an  Implied  contract  The  fact 
that  a  plaintiff  is  a  stockholder,  or  is  other- 
wise Interested  in  a  corporation,  may  be 
shown  as  evidentiary  matter  upon  the  ques- 
tion as  to  whether  or  not  any  promise,  ei- 
ther express  or  implied,  ever  existed  to  pay 
for  hl8  services.  This  is  as  far  as  the  cases 
cited  by  the  appellant  under  this  head  go. 

[4]  As  the  finding  as  to  an  express  con- 
tract to  pay  an  agreed  sum  monthly  is  sup- 
ported by  the  evidence,  the  court  did  not 
«rr  In  allowing  Interest  at  the  legal  rate 
upon  each  month's  salary  as  It  became  due. 

For  the  reasons  above  stated,  the  judg- 
ment appealed  from  Is  affirmed  as  to  both 
appellant& 

We  concur:  LENNON,  P.  J.;  MURPHEY, 
X,  pro  tern. 


CAMPBELIi  V.  SOUTHERN  PAC.  RY,  CO. 
(Civ.   1,006.) 

(District  Court  of  Appeal,  Second  District, 
CaUfonua.  Feb.   11.  1913.) 

1.  Tbial  (f  261*)—Ii»8T«DCTi0N— Issues. 

_  Where,  in  an  emploj^'B  action  for  injuries, 
no  issue  of  assumed  risk  is  raised  by  the  plead- 
ing or  evidence,  iDStructions  on  assumed  risk 
are  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §i  587-505;  Dec.  Dig.  i  261,*] 

2.  Mastxb  and  Serva:!^-  (|  265*)— Injtjbt  to 
Sebvant — Bdbd^   of  Pboof— Neolioenck. 

In  an  employe's  action  for  injuries,  the 
burden  is  on  plaintiff  to  affirmatively  prove  his 
employer's  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  877-908,  955;  Dec.  Dig. 
§  265.*] 

3.  Mastkb  and  Sebvant  (S  265*)  —  Injttrt 
TO  Sebvant— Negligence— Presumption. 

That  an  employ^  is  injured  in  the  course 
of  his  employment  raises  no  presumption  of 
negliKence  on  the  part  of  his  employer. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  877-908,  955;  Dec.  Dig. 
8  265.*) 

4.  Master  and  Servant  (|  113*)  —  Injury 

TO  Servant— Liability  of  Master. 

A  railroad  company  is  not  liable  for  inju- 
ries to  an  employ^  due  to  being  struck  by  a 
roof  under  which  the  car  upon  which  he  is  em- 
ployed is  passing,  where  the  roof  is  so  con- 
structed as  to  permit  passaRe  thereunder  with- 


out injury  to  those  upon  pasatng  cars,  and  the 
company  has  discharged  all  duties  devolving 
upon  it  in  its  relation  with  the  employ^. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  213,  224r-227;  Dec.  Dig. 

5.  Appeal  and  Ebrob  ({  1066*)— Haruless 
Erbort— Instruction- Evidence. 

Where,  In  an  employe's  action  for  injuries, 
the  evidence  did  not  show  negligence  on  de- 
fendant's part,  error  In  an  instruction  on  con- 
tributory negligence  could  not  be  prejudicial 
to  plaintiff. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {  4220;  Dec.  Dig.  f  1066.*] 

6.  Apfkai.  and  Brbob  (|  1066*)— Harklbsb 
Error— Instbuction-Issuks. 

Where  no  issue  of  assumed  risk  was  rais- 
ed by  the  pleadings  or  evidence  in  an  employe's 
action  for  injuries,  an  Inaccurate  instruction 
on  assumed  risk  conld  not  be  prejudicial  to 
plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4220;  Dec.  Dig.  {  1066.*] 

Appeal  from  Superior  Oonrt,  l/os  Angeles 
County ;  N.  P.  Oonrey,  Jodge. 

Action  by  B.  J.  Campbell  against  the 
Southern  Pacific  Railway  Company.  From 
a  judgment  for  defendant  and  the  denial  of 
new  trial,  plaintiff  appeals.    Affirmed. 

Crouch  &  Crouch,  of  Los  Angeles,  for  ap- 
pellant J.  W.  McKlnley,  of  Los  Angeles  (W. 
R.  Millar,  of  Los  Angeles,  of  counsel),  for  re- 
spondent 

ALLEN,  P.  3.  The  action  was  one  by  an 
employe  against  his  employer  to  recover 
damages  on  account  of  personal  injuries. 
The  complaint  allies  that  these  injuries 
were  occasioned  through  the  negligent  act 
of  defendant  in  maintaining  a  roof  so  con- 
structed that  there  was  not  a  sufficient  pas- 
sageway between  such  roof  and  the  car  upon 
which  plaintiff  was  employed,  the  result  of 
which  was  that  plaintiff,  while  In  the  per- 
formance of  his  duties,  was  struck  by  such 
roof  and  injured.  The  answer  denied  the  al- 
legations of  the  complaint,  and,  in  addition, 
alleged  that  the  injuries  so  sustained  were 
occasioned  on  account  of  plaintiff's  negli- 
gence which  proximately  contributed  to  such 
Injuries.  The  action  was  tried  by  a  jury, 
which  returned  a  verdict  for  defoidant 
From  the  judgment  rendered  thereon,  and 
from  an  order  denying  a  new  trial,  plaintiff 
appeals  upon  a  bill  of  exceptions. 

The  only  evidence  contained  in  the  bill  of 
exceptions  on  behalf  of  plaintiff  la  to  the 
effect  that  plaintiff,  having  knowledge  that 
the  roof  was  beside  the  track,  always  sup- 
posed that  the  same  was  far  enough  away 
to  clear  a  man  coming  down  the  side  of  a 
pawsliig  car;  that  while  descending  from  a 
passing  car  in  the  discharge  of  his  duty  he 
was  struck  by  such  roof  and  injured  The 
evidence  set  out  as  being  received  on  behalf 
of  defendant  was  that,  while  It  did  maintain 
the  roof  in  question,  there  was  provided  a 
sufflcent  passageway  between  such  track  and 
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■aid  roof,  and  ttat  Vbe  acddent  could  not 
have  happened  to  plaintiff  In  the  manner 
rlnliful  by  him. 

[1]  The  wron  aaslgnad  rriate  aolely  to  the 
matter  of  inatmctlonfl  given  and  refused. 
The  Inatructlong  refused  were  with  reference 
to  assumed  risks.  The  record  does  not  dls^ 
dose  any  defense  based  upon  a  claim  that 
the  Injuries  were  due  to  the  ordinary  risks 
of  employment  This  defense  to  be  available 
must  be  pleaded.  Ludd  r.  E.  I.  DuPont 
Powder  Ca  (C.  a  A.)  199  Fed.  ST7,  citing 
Magee  v.  North  Pac  C.  R.  Co.,  T8  Cal.  430, 
21  Pac.  114, 12  Am.  St  Sep.  «9.  There  being 
no  Issue  In  reference  to  assumed  risks,  and 
nothing  appearing  in  the  bill  of  exceptions  to 
the  contrary,  it  must  be  assumed  that  no 
evidence  was  admitted  touching  a  matter 
>ot  at  Issue.  This  being  true,  plaintiff  was 
not  oititled  to  Instructions  Inapplicable  to 
the  case  presented.  The  only  evidence  be- 
fore ua  establishes  a  conflict  as  to  defend- 
ant's negligence  tn  the  pvemisea. 

[2]  In  actloDs  by  an  employft  against  an 
onployer  for  damafea  on  account  of  negU- 
■sDce,  It  is  Incumbent  upon  the  plaintiff  to 
affirmatively  prore  negligence  on  the  part  of 
the  employer. 

[I]  The  mere  proof  of  lajnries  received  In 
tbe  course  of  employment  raiaee  no  presump- 
tion of  negligence,  as  is  the  case  where  a 
IMsaenger  for  hire  Is  Injured  In  the  opera- 
tion of  the  instrnmentalitleB  employed  in  his 
transportation. 

[4]  In  so  far  as  the  evidence  is  presented 
by  the  bill  of  exceptions,  there  Is  to  be  found 
sufficient  to  warrant  the  Jury  In  determining 
that  no  negligence  of  defendant  was  shown. 
If  no  negligence  was  established  by  a  fair 
preponderance  of  the  evidence,  and  the  Jury 
believed  that  the  roof  was  so  constructed  as 
to  permit  a  passageway  thereunder  and  there- 
by without  injury  to  those  upon  passing 
caiB,  and  that  no  obligation  or  dntor  devolv- 
ing upon  defKidant  in  its  relation  with  plain- 
tiff  had  been  undischarged  or  nnfulfllled,  a 
TWdlct  for  the  defendant  was  proper. 

[t]  It  is  claimed,  however,  that  certain  In- 
structions with  reference  to  contributory  neg- 
ligence were  erroneous.  If  no  negligence 
upon  defendant's  part  was  shown,  the  mat- 
ter of  contributory  negligence  became  unim- 
portant, and  charges  with  reference  thereto 
eoold  not  be  prejudicial.  An  examiaaUou  of 
the  instructions  givea  upon  tl>e  trial  indi- 
cates a  condition  similar'  to  that  referred  to 
In  Henderson  v.  Los  Angeles  Traction  C3o., 
ISO  Gal.  689,  89  Pac.  976,  wherein  the  Su- 
preme Court  speaking  through  Mr.  Justice 
liOrigan,  has.  quoted  with  approval  this  rule: 
"Where  nnmsroas  instmcttons  are  given  (as 
In  this  case).  It  may  well  be  that  some  par- 
ticular Instruction  fails  to  contain  a  com- 
plete or  accurate  statement  «t  the  law.  If, 
however,  when  the  entire  charge  is  examin- 
ed, the  omissions  ot  inaccuraoles  in  a  par- 


Ucnlar  instruction  tppeat  t6  hare  been  anp- 
piled,  and  the  Jury  fairly  and  consistently 
Instructed,  generally,  as  to  the  law,  this  is 
sufficient  to  defeat  any  claim  ot  error  predi* 
eated  on  defects  in  particular  instructtons." 

[6]  Appellant  contends  that  certain  Instroo- 
tions  with  reference  to  the  aswn  nation  of 
risk  were  not  entirely  accurate;  but,  aa 
we  have  before  said,  no  issue  with  reference 
to  assumed  risks  was  saade,  and  no  evidence 
is  shown  to  have  been  received  which  would 
make  applicable  a  charge  in  that  regard,  and 
we  are  unable  to  see  how  such  a  charge 
could  have  prejudiced  plaintiff's  rlgtata. 

W«  are  satisfied  that,  considering  all  of 
the  instructions  given,  the  record  as  preeent- 
ed  contains  no  prejudicial  error  warranting 
a  revmsal  of  the  Judgment  or  oraer. 

The  Judgment  and  order  are  affirmed. 

We  concur:    JAMBS,  J.;  BHAW,  J. 


(fl  Cat  App.  181) 
JOHNSTON  ▼.  JOHNSTON.    (Qv.  1,034.) 
(District  Court  of  Appeal,  Second  DUtiict 
Califemia.  Feb.  11,  19130 

1.  DivoBos  (I  184*)— Laobxs  —  Furoino  bt 

COUBT. 

Whether  a  delay  of  about  six  years  in 
bringing  an  action  for  divorce  on  flw  ground 
of  extreme  cruelty  was  reasonable,  within  Civ. 
Code,  I  124,  providing  that  a  divorce  must  be 
denied  when  there  is  an  unreaaonable  lapse  of 
time  before  commencement  of  the  action,  was 
a  question  for  determination  in  the  trial  court 
[Ed.  Note.— For  other  cases,  les  Divorce,  Gent 
Dig.  {f  670-678;   Dec.  Dig.  |  164.*] 

2.  APFttai.  AND  Bbbob  Q  201*)— OsraoTioir 
Bblow— Nkckssiit. 

Where,  in  an  action  for  divorce,  plaintiff's 
counsel  made  no  effort  to  insist  npon  their 
rights  to  be  heard  <n  the  case,  but  without  ob- 
jection permitted  the  court  to  practically  try 
the  case  without  their  aid,  they  could  not  be 
heard  to  say  on  appeal  that  plaintiff  was  de- 
nied his  right  to  have  the  aid  of  counsel  at 
every  stage  of  the  proceedings. 

[Eld.  Note.— F^r  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1149,  1261-1256;  Dec 
Dig.  i  20L«1 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Charles  Monroe,  Judge. 

Action  by  James  A.  Johnston  against  Eliza- 
beth Johnston.  From  Judgment  for  defend- 
ant and  denial  of  new  trial,  plaintiff  appeals. 
Affirmed. 

F.  W.  Allender,  of  Los  Angeles,  for  appel- 
lant Gray,  Barker  &  Bowen,  of  Los  Angeles, 
for  respondent 

ALLEN,  P.  J.  The  action  was  one  for  di- 
vorce npon  the  ground  of  extreme  cruelty. 
The  court  finds  from  the  undisputed  evi- 
dence that  the  defendant  was  guilty  of  ex 
treme  cruelty  through  acts  committed  in  the 
years  1000,  1001,  and  1902.  The  action  for 
divorce  was  not  commenced  until  the  year 
1908,  althongh  the  plaintiff  seems  to  have 
been  a  resident  of  this  state  since  some  time 
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la  1904  Upon  the  trial  the  court,  of  Ita  own 
moUoB,  called  tbe  plaiutUF  as  a  witness  and 
developed  the  fact  that  the  only  reason  be 
could  urge  for  not  bringing  the  action  sooner 
was  that  he  had  not  thought  of  bringing  It 
until  he  had  lived  in  California  qnite  a  while 
and  had  become  disgusted  at  her  actions. 
The  court  found  that  an  unneasonable  time 
had  elapsed,  and  under  section  125  of  the 
Civil  Code  denied  the  divorce  on  account  of 
laches. 

[1]  Section  124  of  our  ClvU  Code  provides 
ttiat  a  divorce  must  be  denied  in  all  cases, 
other  than  where  the  ground  of  divorce  is 
adultery  or  conviction  of  a  felony,  when 
there  is  an  unreasonable  lapse  of  time  before 
the  conimeucemoit  of  the  action.  The  ques- 
tion whether  this  lapse  of  time  is  reasonable 
or  not  Is  one  which  the  trial  court  must  de- 
termine. Considering  the  long  lapse  of  time 
between  the  oecurrences  complained  of  And 
the  bringing  of  this  suit,  the  court  might 
well  say  that  a  presumption  would  arise 
either  of  condonation  of  the  offense  or  ac- 
quiescence in  the  same.  Plaintiff  made  no 
effort  to  introduce  any  testimony  tending  to 
show  a  reasonable  excuse  for  his  delay  In 
bringing  the  action. 

[2]  Counsel  for  appellant  insists  that  the 
court  took  charge  of  the  ezaminatlon  of  the 
witness  and  afforded  him  no  opportunity  to 
show  the  facts  tending  to  disclose  a  reason- 
able cause  for  the  delay.  It  is  true,  as  ap- 
pears from  the  record,  that  the  court  practi- 
cally tried  the  case  without  the  aid  or  as- 
sistance of  counsel;  but,  notwithstaudlhg 
this  peculiar  conduct  of  the  case,  plaintiff's 
counsel,  if  he  so  desired,  might  have  offered 
to  show  in  a  proper  way  a  reasonable  excuse, 
and  if  the  court  had  refused  to  permit  him 
to  make  such  showing  there  would  be  much 
force  In  his  contention.  But  when  counsel 
sit  by  and  make  no  effort  to  Insist  upon  their 
rights  as  counsri  to  be  heard  in  the  case, 
they  cannot  very  well  say  that  appellant's 
right  to  try  his  case  according  to  the  law  and 
the  evidence,  and  to  have  the  aid  of  counsel 
at  every  stage  of  the  proceedings,  has  been 
ignored. 

We  are  of  opinion  that  the  Judgment  and 
order  appealed  from  should  be  affirmed;  and 
it  is  so  ordered. 

We  concur:    JAMES,  J.;  SAW,  J. 


CHAPPBLL   V.    THOMPSON.      (Civ.   1,230.) 

(District  Court  of  Appeal,   Second  District, 
California.     Feb.  10.  1913.) 

Limitation  op  Actions  (J  87*)— Action  on 
JunoMENT— Competition  op  Pebiod. 

Under  Code  Civ.  Proc.  §  336,  subd.  1,  pre- 
scribing a  five-year  limitation  for  actions  upon 
foreign  judgments,  and  section  351,  providing 
that,  if  when  the  cause  of  action  against  a 
person  accrues  he  is  out  of  the  state,  it  may 


be  commenced  within.  8|ich  period  after  his  re- 
turn, and  that  bis  absence  from  the  state  after 
the  cause  of  action  accrues  is  no  part  of  the  lim- 
itation period,  the  bar  does  not  commeoee  to 
run  in  favoi  of  defendant  until  he  eomeg  into 
this  state  and  does  not  run  during  his  absence, 
so  that  where  action  lias  accrued  on  a  foreign 
judgment,  and  is  not  -barred  in  the  jurisdiction 
where  rendered,  action  thereon  against  defend- 
ant who  has  resided  in  the  state  sot  more  than 
2%  years  is  not  barred. 

[I5d.  Note. — For  other  cases,  see  Xiimitation 
of  Actions,  Cent  Dig.  §§  488-162 ;  Dec.  Dig.  f 
87.*] 

Appeal  from  Superior  Court,  Ixms  Angeles 
County;   F.  E.  Densmore,  Judge. 

Action  by  A.  B.  Chappell  against  3.  T>. 
Thompson.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Miller  &  Miller,  of  lios  Angeles,  for  ap- 
I>eUanL  Daniel  M.  Hunsaker  and  hascTik 
Hunsaker,  both  of  Los  Angeles,  for  respond- 
ent. 

SHAW,  3i  Plaintiff  sued  upon  a  Judgment 
rendered  in  his  favor,  on  June  30,  1905,  by 
the  district  court  of  Black  Hawk  county, 
state  of  Iowa.  As  a  defense  to  recovery 
thereon,  defendant  pleaded  subdivision  1  of 
section  330  of  the  Code  of  CivU  Prooedo*^. 
The  court  gave  Jndgment' Cor  plaintiff,  from 
which  defendant  appeals  upon  the  Judgment 
»olI. 

'  'The  statute  pleaded  prescribes  a  period  of 
five  years  within  which  an  action  upon  a 
Judgment  of  a  sister  state  may  be  brought. 
The  complaint  herein  was  ffied  October  19, 
1911,  being  0  years,  3  months,  and  19  days 
after  the  rendition  of  the  Judgment  sued  upon. 
Section  351  of  the  Code  of  Civil  Procedure, 
however,  provides  that:  "If,  when  the  cause 
of  action  accrues  against  a  person,  be  is  out 
of  the  state,  the  action  may  be  commenced 
within  the  term  herein  limited,  after  his 
return  to  the  state,  and  if,  after  the  cause 
of  action  accrues,  he  departs  from  the  state, 
tbe  time  of  his  absence  is  not  part  of  the 
time  limited  for  tbe  commencement  of  tbe 
action."  An  action  upon  tbe  Judgment  was 
not  barred  by  tbe  laws  of  Iowa  which,  as 
found  by  the  court,  prescribe  a  period  of 
15  years  within  which  to  sue  thereon;  and 
the  court  found  that  since  the  rendition  of 
the  judgment  defendant  had  not  been  a  resi- 
dent of  or  within  the  state  of  California 
for  a  period  exceeding  2^  yeara  This  lat- 
ter finding,  we  think,  brings  the  case  directly 
within  tbe  exception  contained  in  section  351 
above  quoted.  The  statute  did  not  commence 
to  run  in  favor  of  defendant  until  he  came 
to  this  state,  where  he  was  subject  to  the 
process  of  its  courts,  and.  If  subsequent  to 
coming  he  left  the  state,  the  statute  did  not 
run  during  the  period  of  hia  absence.  We 
regard  Dougall  v.  Schulenberg,  101  CaL  154, 
35  Pac.  635,  and  McKee  ▼.  Dodd,  152  Cal. 
037,  93  Pac.  854,  14  L.  R.  A.  (N.  S.)  780,  125 
Am.  St  Rep.  82,  as  decisive  of  the  point 
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raised.  Tbese  cases  differ  from  the  one  at 
bar,  in  that  they  \««re  apfteals  In  actions 
Inrolrlng  promissory  notes  executed  and  pay- 
able oat  of  the  state  by  nonresident  payors 
who  subsequently  removed  to  the  stata  The 
rale,  however,  applies  with  equal  foree  to 
actions  upon  Judgments.  Kennard  v.  Alston, 
62  Miss.  763;  Nicholas  ▼.  Farwell,  24  Neb. 
ISO,  88  N.  W.  820.  Omitting  all  reference  to 
the  proTlalon  contained  in  section  851,  "the 
weight  of  authority  is  that  the  statute  of  the 
forum  does  not  begin  to  run  until  the  de- 
fendant comes  within  the  Jurisdiction  in 
which  suit  is  brought,  and  that  the  dme 
elapsing  between  the  accrual  of  the  right 
of  action  in  the  foreign  state  and  the  acquir- 
ing of  domestic  residence  forms  no  part  of 
the  statutory  period  of  the  forum."  Annota- 
tor's  note  to  Rutledge  t.  U.  S.  Savings  & 
Loan  Co.,  5  Ann.  Cas.  542. 
The  Judgment  Is  affirmed. 

We  concur:  ALLEN,  P.  J.;  JAMES,  J. 


BLRKE    V.    SAN    FRANCISCO    BREWER- 
IES, Limited.     (Civ.  1,139.) 

(District  Court  of  Appeal,  First  District,  Cal- 
Uornia.  Feb.  13,  1913.  Rehearing  Denied 
by  Supreme  Court  April  11,  1913.) 

Landlobd  and  Tei«a:*t  (S  199%*)— Rent— 
ErFEcT  or  Irabixixt  to  Pbocubb  Saloon 
License. 

Where  a  lease  for  years  contained  a  stipu- 
lation that  the  lessee  would  not  directly  or  in- 
directly use  or  allow  the  premises  to  be  used, 
except  for  a  saloon  and  lodging  bouse,  without 
the  consent  of  the  lessox,  the  fact  that'  subse- 
quent to  the  date  of  the  lease  defendant  was 
refused  a  license  to  conduct  a  saloon  therein 
is  no  defense  to  an  action  for  rent,  for  the  lease 
did  not  require  the  violation  of  an  existing  law, 
and  the  fact  that  the  performance  of  the  con- 
tract became  impossible  subsequent  to  the  mak- 
ing of  the  contract  did  not  discharge  the  lessee; 
it  not  appearing  that  the  lessor  had  refused  to 
permit  some  other  use-  of  the  premises,  or  that 
it  could  not  be  uaed  as  a.  lodging  bouse, 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec  Dig.  i  199%. »] 

Appeal  froip  Superior  Court,  City  and 
County  of  San  Francisco;  E.  P.  Mogan, 
Judge, 

Action  by  Frank  H.  Burke  against  the 
San  Francisco  Breweries,  Limited,  revived 
in  the  name  of  Mary  A.  Burke  as  executrix. 
From  a  Judgment  foe  plalnUff,  defendant  ap- 
peals.   Alllrmed. 

Hoefler,  Cook,  Harwood  &  Morris,  of  San 
Francisco,  tor  appellant.  Charles  A.  Shurt- 
leffi  and  J.  6.  De  Forest,  both  of  San  Fran- 
dsco,  for  respondent 

LBNNON,  P.  J.  Frank  H.  Burke  was  the 
original  plaintiff  in  this  action.  After  the 
action  was  commenced  he  died,  and  bis  wife, 
Mary  A.  Burke,  as  the  executrix  of  his  last 
will  and  testament,  was  substituted  in  his 
Idace  and  stead  as  plaintlfif  in  the  action. 


In  discussing  this  case  our  references  to  the 
I^intiff  will  be  understood  as  applying  to 
the  original  plaintiff.  The  action  was  brought 
for  the  recovery  of  the  sum  of  $1,250,  alleged 
to  be  due  plaintiff  from  the  defendant  as 
rental  under  the  terms  of  a  written  lease 
executed  and  dated  January  3,  1908,  where- 
by the  defendant  was  granted  the'  use  and 
occupation  of  certain  premises  in  the  dty 
and  couuty  of  San  Francisco  for  the  term 
of  five  years  at  the  total  rental  of  $7,500, 
which  it  was  stipulated  in  the  lease  was  to 
be  paid  in  monthly  installments  of  $125. 
Pursuant  to  the  lease  the  defendant,  upon 
the  day  and  date  of  its  execution,  entered  in- 
to possession  of  the  demised  premises,  and 
paid  the  rent  therefor  as  it  became  due  save 
and  except  for  the  period  commencing  with 
the  Ist  day  of  August,  1909,  and  ending  with 
the  1st  day  of  June,  1910.  The  lease,  among 
other  things,  provided,  and  the  parties  there- 
to expressly  agreed,  that  the  defendant  would 
not  "dlreotly  or  indirectly  use  or  allow  to  be 
used  the  said  premises  for  any  other  purpose 
than  that  of  a  saloon  and  lodging  house, 
without  the  written  consent  of  the  lessor,  or 
Madison  &  Burke,  agents."  The  execution 
of  the  lease  was  not  denied,  but  the  answer 
of  the  defendant  pleaded  as  a  separate  de- 
fense to.  the  action  a  failure  of  conatderation 
■for  the-  lease  and  the  impossibility  of  com- 
plying with  the  terms  thereof.  In  this  be- 
half the  answer  of  the  defendant  alleged  lu 
substance  that,  the  defendant  was,  at  the 
time  of  the  execution  of  the  lease  and  at  all 
times  thereafter,  exclusively  engaged  is  the 
business  of  manufacturing  and  selUng  beer; 
that  the  sole  and  fmly  consideration  for  de- 
fendant's entering  into  the  lease  In  question 
was  to  secure.tbe  leased  premises  for  the 
purpose  of  couducting  a  saloon  and  selUng 
beer  manufactured  by  the  defendant;  that 
the  charter  and  ordinance  of  the  city  and 
county  of  San  Francisco,  at  the  time  of  mak- 
ing the  lease  and  at  the  time  of  the  com- 
mencement of  the  action,  provided  that  no 
person  should  engage  in  the  sale  of  liquor 
as  a  retail  liquor  dealer  without  first  pro- 
curing a  license  therefor ;  that  plaintiff  and 
defendant  at  the  time  of  entering  lute  the 
lease  knew  of  and  contemplated  the  existing 
requirements  of  the  charter  and  ordinance 
referred  to;  that  on  the  30th  day  of  July, 
1909,  the  board  of  police  conunissioners  of 
the  dty  and  county  of  San  Francisco  refused 
and  ever  since  has  refused  to  grant  a* 
licence  to  the  defendant  for  the  puniose 
of  selling  beer  or  liquor  of  any  descrip- 
tion on  the  leased  preuil-ses;  and  that  by 
reason  thereof  the  consideration  for  the 
execution  of  the  lease  failed  and  the  lease 
itself  became  lmi)ossible  of  performance. 
The  lower  court  granted  plaintiff's  motion  to 
strike  from  the  defendant's  answer  the  si)e- 
clal  defense  pleaded  therein,  upon  the  ground 
that  it  was  sham  and  irrelevant,  and  that  the 
facts  stated  therein  did  not  constitute  a  dc- 
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fense  to  the  action.  Upon  the  IssTies  raised 
by  the  pleadings  as  they  stood  after  the  mo- 
tion to  strike  out  was  granted  the  case  was 
tried,  and  a  Judgment  rendered  and  entered 
for  the  plaintiff,  from  which  the  defendant 
has  appealed  upon  the  judgment  roll  alone. 

Although  counsel  for  the  defendant  have 
devoted  considerable  space  to  a  discussion  of 
the  law  relating  generally  to  contracts  made 
In  contravention  of  public  policy,  the  par- 
ticular thing  comidalned  of  and  upon  which 
they  rely  for  a  reversal  of  the  Judgm^it  is 
not  stated  in  their  briefs.  We  apprehend, 
however,  that  the  defendant  is  dissatisfled 
with  the  ruling  of  the  lower  court  striking 
out  parts  of  the  answer,  and  that  the  only 
point  involved  upon  the  appeal  is  the  correct- 
ness of  that  ruling. 

This  brings  us  to  a  consideration  of  the 
question  as  to  whether  or  not  the  defendant 
was  relieved  from  liability  for  the  rent  re- 
served in  the  lease  for  the  remainder  of  the 
term  granted  merely  because  of  the  refusal 
of  the  municipal  anttiorities  to  renew  the 
license  of  the  defendant  to  sell  liquor  in  the 
demised  premises.  It  is  one  of  the  conten- 
tions of  the  defendant  that  because  the  de- 
mised premises  could  not  without  violating 
the  law  be  used  by  the  defendant  from  and 
after  the  30th  day  of  July,  1909,  for  aU  of 
the  purposes  to  which  theit  use  was  limited 
by  the  terms  of  the  lease^  the  lease  from  that 
date  became  impossible  of  performance  by 
operation  of  law,  and  was  no  longer  en- 
forceable. It  is  further  contended  by  defend- 
ant that  the  contract  of  lease  was  against 
public  polic}'>  and  therefore  void  from  Its 
very  inception.  This  latter  contention  Is 
baited  upon  the  assumption  that  by  the  terms 
of  the  lease  the  defendant  was  obligated  to 
coutinue  for  the  period  of  five  years  in  a 
business  which  might  at  any  time  after  the 
execution  of  the  lease  be  declared  unlawful. 

These  contentions  cannot  be  sustained. 
They  are  founded  upon  the  rule  of  law  that  no 
recovery  can  be  had  by  either  party  to  a 
contract  the  performance  of  which  involves 
the  violation  of  an  existing  law.  This  rule 
of  law  has  no  application  to  the  facta  of 
the  present  case.  The  lease  in  question  does 
not  purport  to  require  the  performance  of 
an  act  in  contravention  of  an  existing  law. 
Nor  can  it  be  said  that  the  parties  to  the 
lease,  either  expressly  or  impliedly,  contract- 
ed for  the  termination  of  the  lease  In  the 
'event  of  a  change  In  the  law  which  would 
render  further  performance  of  the  lease  im- 
possible without  violating  the  law.  On  the 
contrary,  it  aflSrmatlvely  appears  from  the 
allegations  of  the  special  defense  relied  upon 
that  the  defendant  was  compelled  to  discon- 
tinue the  business  of  selling  liquor  not  be- 
cause of  a  change  in  the  law,  but  rather  be- 
cause of  its  application  to  the  business  of 
the  defendant  subsequent  to  the  execution 
of  the  lease.  The  defendant  did  not  deny 
the  allegation  of  the  complaint  that  it  had 
entered  into  the  possession  of  the  demised 


premises  under  the  lease  on  the  30th  day  of 
July,  1908 ;  and  in  this  connection  it  will  be 
noted  that  the  special  defense  of  the  defend- 
ant as  pleaded  is  evasive  to  the  extent  that  it 
la  silent  as  to  whether  or  not  the  defendant 
occupied  the  premises  as  a  saloon  under  a 
Uoense  from  the  municipality  prior  to  July 
30,  1909,  the  date  upon  which  it  te  alleged 
a  renewal  of  the  defendant's  license  was  re- 
fused. That  such  was  the  fact,  however, 
may  be  fairly  Inferred  from  the  answer  aa 
a  whole.  No  provision  was  made  by  the  par- 
ties to  the  lease  for  its  termination  in  the 
event  of  the  failure  of  the  defendant  to  se- 
cure a  renewal  of  its  license  to  sell  liquor 
in  the  demised  premises,  and  it  cannot  be 
fairly  said  that  the  terms  of  the  lease  can 
be  construed  to  cover  such  a  contingency. 
The  renewal  of  the  defendant's  license  was 
not  a  matter  within  the  control  of  the  plain- 
tiff. That  was  a  privilege  vrhich  could  be 
granted  or  withheld  only  by  the  municipal- 
ity ;  and  although  a  license  had  been  granted 
to  the  defendant  at  or  shortly  after  the  exe- 
cution of  the  lease,  the  defendant  had  no  as- 
surance that  such  license  would  be  renewed 
from  time  to  time  during  the  life  of  the  leasee 
This  being  so,  the  inference  is  Irresistible 
that  if  the  plaintiff  and  defendant  had  In- 
taided  that  the  life  of  the  lease  should  de- 
pend upon  the  renewal  from  time  to  time 
of  the  defendant's  license  to  sell  liquor  in 
the  demised  premises,  a  clause  to  that  effect 
would  have  been  Inserted  in  the  lease;  and 
if  it  be  conceded,  as  counsel  for  the  defendant 
contend,  that  the  plaintiff  and  defendant, 
when  executing  the  lease,  had  in  contempla- 
tion the  possibility  of  the  unfavorable  appli- 
cation of  the  existing  laws  of  the  municipal- 
ity, the  conclusion  must  follow  that  the  de- 
fendant, when  it  accepted  the  lease,  assumed 
the  risk  that  a  renewal  of  the  license  to  sell 
liquor  might  at  any  time  be  refused. 

It  haa  been  repeatedly  held  that  under 
such  circumstances  the  refusal  of  the 
municipal  authorities  to  renew  a  liquor  li- 
cense cannot  be  availed  of  as  a  defense  to  an 
action  for  the  rent  reserved  and  due  under  a 
lease.  The  rule  in  this  behalf  was  succinct- 
ly stated  in  the  case  of  Burgett  v.  Loeb, 
43  Ind.  App.  667,  88  M.  B.  846.  In  that  case 
the  action  was  for  rent  due  under  a  lease 
which  provided  that  the  demised  premises 
should  be  used  during  the  term  only  for  the 
purpose  of  conducting  a  saloon  business. 
There  the  lessee,  as  a  defense  to  the  action, 
pleaded  his  inability  to  use  the  premises  for 
the  purpose  designated  in  the  lease  because 
of  the  rejection  of  his  application  for  a 
license  to  sell  liquor.  In  passing  upon  a  de- 
murrer which  assaUed  the  sufficiency  of  this 
defense,  the  court  said:  "It  is  the  general 
rule  that  where  the  performance  of  a  con- 
tract becomes  Impossible  subsequent  to  the 
making  of  the  contract,  the  promisor  is  not 
thereby  discharged.  To  this  rule  there  is  a 
well-established  exception,  namely,  where 
the  performance  becomes  impossible  by  A 
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change  In  the  laws  the  promisor  Is  dis- 
charged.- The  facts  here  presented  do  not 
bring  the  case  at  bar  within  the  exception. 
The  appellant  did  not  discontinue  his  busi- 
ness because  of  a  change  In  the  law,  but  be- 
cause of  Its  application.  At  the  time  of  en- 
tering Into  the  contract,  that  he  might  sub- 
sequently by  the  proper  anthorltieB  be  deni- 
ed a  license  was  a  probability  well  known 
to  him.  Houston  Ice  &  Brewing  Go.  t. 
Keenan,  99  Tex.  79,  88  S.  W.  197;  San 
Antonio  Brewing  Ass'n  t.  Brents,  39  Tex. 
Civ.  App.  443,  88  8.  W.  368;  White  ▼. 
Stuart,  76  Va.  546.  With  this  knowledge 
appellant  made  his  terms  unconditionally. 
He  took  the  risk  of  being  heM  liable  for 
the  rents  even  though  performance  became 
impossible  by  reason  of  circumstances  be- 
yond Us  control." 

Tbe  general  current  of  authority  dealing 
with  the  subject  under  discussion  is  in 
substantial  accord  with  the  rule  enunciated 
in  the  case  last  cited  and  quoted.  The  cas- 
es dealing  with  tbe  subject,  either  directly 
or  upon  principle,  are  many,  among;  which 
may  be  dted  the  following:  Gaston  v. 
Gordon,  208  Mass.  265,  94  N.  B.  S07;  Teller 
T.  Boyle,  132  Fa.  56,  18  Atl.  106d;  Forster 
T.  Eberle,  7  Misc.  Rep.  490,  27  N.  T.  Supp. 
886;  Ooodrum  Tobacco  Co.  ▼.  Potts,  etc., 
133  6a.  776,  66  S.  B.  1061,  26  L.  R.  A.  <N. 
S.)  498;  Hecht  v.  Acme  Coal  Co.,  19  Wyo. 
18,  113  Pac.  788,  117  Pac.  132,  34  U  R.  A. 
(N.  S.)  773,  777;  Kerley  v.  Mayer,  10  Misc. 
B^.  718,  81  N.  Y.  Supp.  818;  McLarren 
T.  Spalding,  2  Cal.  610.  The  case  of  Dunn 
T.  Stegemann,  10  OaL  App.  88,  101  Pac.  26, 
so  strongly  relied  upon  by  Qie  defendant, 
is  not  applicable  to  tbe  facts  of  the  case 
at  bar.  In  that  case  the  parties  had  know- 
ingly entered  into  a  contract  for  the  let- 
ting of  certain  premises  within  150  teet  of 
a  church  to  be  used  as  a  saloon.  A  dty 
ordinance  provided  that  no  saloon  should 
be  permitted  or  licensed  within  said  160 
feet;  indeed,  the  sale  of  liquor  upon  the  de- 
mised premises  would  have  been  Illegal  with 
or  without  a  license;  and  the  court  held 
that  Inasmuch  as  the  parties  to  the  lease 
had  knowingly  entered  into  a  contract  which 
had  for  its  object  a  violation  of  the  law, 
8U<*  contract  was  void  from  Its  very  In- 
ception and  unenforceable  by  either  party. 
No  such  qnestioa  confronts  us  In  the  present 
case 

Aside  from  the  questions  already  discuss- 
ed, the  special  defense  relied  upon  was  defi- 
cient in  failing  to  show  that  the  defendant 
had  ever  requested  permission,  as  provided 
in  the  lease,  to  use  the  premises  for  other 
than  saloon  purposes,  or  that  the  plaintiff 
had  ever  refused  to  allow  the  premises  to 
be  80  used.  Such  defense  was  ftlso  deficient 
in  failing  to  show  that  the  refusal  to  renew 
the  defendant's  license'  in  conjunction  with 
the  restriction  of  the  lease  had  operated  to 


deprive  the  defendant  of  tbe  beneficial  use 
of  the  demised  premises.  Tbe  refusal  to 
renew  the  liquor  license  did  not  preclude 
the  defendant  from  using  the  premises  as  a 
lodging  iMuse,  and  this  was  one  of  the 
purposes  for  which  the  lease  provided  tbe 
premises  might  be  used.  The  case  of  Teller 
V.  Boyle,  supra,  involved  a  similar  situation. 
There  the  lease  contained  a  provision  that 
the  demised  premises  should  not  be  occupied 
save  as  a  saloon  and  dwelling  without  the 
lessor's  written  consent;  and  the  court, 
in  holding  that  the  lease  was  not  ter- 
minated by  the  lessee's  failure  to  obtain 
a  liquor  license,  said:  "If  the  lessor  were 
Insisting  that  his  lessee  should  sell  Intox- 
icating liquors,  and  claiming  tbe  right  to 
forfeit  the  lease  because  he  refused  to  com- 
ply, it  would  doubtless  be  a  good  defense  to 
say  that  be  was  forbidden  by  law  to  sell; 
but  that  la  not  this  case." 

For  the  reasons  stated  we  are  of  the 
opinion  that  the  order  striking  out  parts  of 
tbe  defendant's  answer  was  rightfully  made, 
and  it  is  therefore  ordered  that  the  judg- 
ment appealed  from  be  affirmed. 

We  concur:  HALL,  J.;  MURPHBT,  J., 
pro  tem. 


GBRNON  r.  8ISS0N.     (Ov.  1.040.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Feb.  7,  1018.    Rebearipg  Denied 
by  Supreme  Court  April  8,  1913.) 

1.  DeBDS  (I  207*)  —  GENUINBNJESa  —  SuFn- 
CIERCT  OF  EVIDKMOE. 

Kvidence  held  to  show  that  a  deed  to  land 
in  controversy  was  genuine. 

[Ed.  Note. — For  other  esses,  see  Deeds,  Cent. 
Dig.  H  614-624;   Dec.  Dig.  |  207.*] 

2.  EviDENCB  (i  358*)— Dki:i>— Admissibiutt. 

Under  the  direct  provisions  of  Code  Civ. 
Proc.  f  1951,  a  deed  of  conveyance  was  com- 
petent evidence  of  a  grant  from  grantor  to 
grantee. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {|  1404-1428,  1430, 1481;  Dec.  Dig. 
i  353.«] 

3.  Plisadino  (i  304*)— Denial  of  Genuine- 
ness—Effect OF  Affidavit. 

An  affidavit  filed  under  Code  Civ.  Proc.  { 
448,  providing  that,  when  tbe  defense  to  an  ac- 
tion is  founded  on  a  written  instrument,  its 
genuinenesB  and  execation  are  deemed  admit- 
ted unless  plaintiff  filed  an  affidavit  denying 
gome,  1b  not  evidence;  its  only  effect  being  to 
relieve  the  party  filing  it  from  having  admitted 
its  genuineness  and  due  execution. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ||  908,  909;  Dec.  Dig.  i  304.*] 

4.  Witnesses    (|   133*) —Competency  — Ac- 
tions   AGAINST    EXECUTOBS. 

In  an  action  by  an  executor  to  quiet  title 
to  realty  claimed  by  defendant  under  a  deed 
from  testator,  defendant  was  not  rendered  in- 
competent to  testify  as  to  conversations  with 
testator  in  his  lifetime,  by  Code  Civ.  Proc.  | 
1880,  subd.  3,  prohibiting  parties  to  an  action 
against  executors  or  administrators  on  a  claim 
against  the  state  from  being  witnesses. 

[Ed.  Note.- For  other  cases,  see  Witnesses, 
Cent  Dig.  ii  f56G-569;   Dec.  Dig.  |  133.*] 


*rot  otBer  aaM»«ee  same  topic  kBd  Kctlan  NUBfBBRia  Deo.  Dig.  &  Am.  DIs-  Key-No.  Series  &  Rep'r  Indexe* 


Digitized  by 


v^oogle 


8« 


131  PACIFIO  BBFOBTEB 


(Oal. 


5i  Dkeds   (8  194*)— Deuvert— Presumption. 
It  is  presumed  that  a  deed  was  delivered 
aa  of  its  date. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  574-583,  623,  634;   Dec.  Dig.  §  194.*] 

6.  Adverse  Possession  (J  63*)— Possession 

BY  Grantee. 

A  grantor's  possession  after  delivery  of 
his  deed  will  be  considered  either  as  tenant  or 
trustee  for  the  grantee,  in  the  absence  of  an 
express  disclaimer  of  such  relation  aad  a  no- 
torious assertion  of  an  adverse  claim. 

[Ed.  Note. — ^For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  §§  333-357;  Dec.  Dig.  S 
63.»] 

Appeal  from  Superior  Coort,  Tehama  Coun- 
ty;  Jobs  F.  Ellison,  Judge. 

Action  by  Bichard  Gernon,  Executor  of 
Charles  R.  Wood,  deceased,  against  Elmer  L. 
Sisson.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

J.  N.  True,  of  Goldbeaeh,  Or.,  for  appel- 
lant W.  P.  Johnson  and  McCoy  &  Gans,  all 
of  Bed  Bluff,  for  respondent. 

OHIPMAN,  P.  J.  Plaintiff  brings  the  ac- 
tion as  executor  of  the  last  will  of  Charles 
B.  Wood,  deceased,  to  quiet  the  title  in  the 
estate  to  certain  land  in  Tehama  county. 
Defendant  claims  title  by  deed  executed  by 
said  Wood  on  January  20,  1903.  Wdod  died 
June  1,  1911,  and  in  his  last  will  executed 
September  11,  1907,  he  specifically  devised 
the  land  in  question  to  certain  named  heirs 
of  his  deceased  sister,  and  nominated  plain- 
tiff as  the  executor  of  said  will.  The  con- 
veyance to  defendant  is  conceded  to  be  a 
deed  of  gift  and  contains  the  following  pro- 
vision: "This  grant,  however,  is  with  the 
express  understanding  and  agreement  that 
the  party  of  the  second  part  (the  grantee)  is 
to  pay  to  the  party  of  the  first  part  (the 
grantor)  one-fourth  of  all  crops  raised  on 
said  lands,  during  the  lifetime  of  the  party 
of  the  first  part,  and  it  is  expressly  under- 
stood and  agreed  that  this  reservation  is  in- 
tended between  the  parties  hereto  to  be  a 
reservation  of  a  life  Interest  in  the  property 
conveyed  to  the  extent  of  such  rental,  but  is 
in  no  way  to  interfere  with  the  iMssessioh 
of  said  i>arty  of  the  second  part  to  the  said 
property,  and  this  interest  shall  die  with  the 
party  of  the  first  part,  and  from  and  after 
his  death,  the  party  of  the  second  part  and 
his  heirs  and  assigns  will  be  relieved  from 
such  obligation." 

The  cause  was  tried  by  the  court  and  find- 
ings and  Judgment  went  for  defendant. 
Plaintiff  appeals  from  the  Judgment  and 
brings  the  record  here  under  the  provisions 
of  sections  941a  to  941c  and  953a  to  OSBc 
of  the  Code  of  Civil  Procedure.  Some  other 
points  are  presented  by  the  appellant  which 
will  be  noticed ;  but  the  question  of  primary 
importance  advanced  by  appellant  is  wheth- 
er the  deed  from  Wood  to  the  defendant  is 
genuine  or  a  fabrication.  On  its  face  it  con- 
veys the  fee  absolute,  subject  to  the  reserva- 


tion above  quoted,  and,  If  genuine,  the  find- 
ing of  the  court  that  by  it  the  title  passed 
to  defendant  is  supported. 

It  was  in  eWdence  that  Wood  and  defend- 
ant were  intimate  friends  at  the  time  the 
deed  was  executed  and  that  Wood  iiad  often 
expressed  an  intention  to  leave  this  property 
to  defendant ;  that  he  had  no  known  rela- 
tives in  whom  he  felt  any  Interest  H.  P. 
Andrews,  a  practicing  attorney  of  Bed  Bluff, 
who  had  attended  to  Wood's  legal  business, 
testlfiedr  That  Wood  came  to  him  the  day 
before  tlie  date  of  the  deed  and  explained  to 
Andrews  that  he  wanted  an  instrument 
drawn  which  would  convey  the  property  to. 
defendant  but  wanted  to  reserve  the  use 
of  the  land  or  its  rentals  in  himself  daring 
his  life.  Andrews  prepared  the  deed  as  di- 
rected by  Wood,  who  signed  and  acknowl- 
edged it  before  Andrews  as  notary  public. 
Andrews  testified:  "I  wrote  the  deed,  and 
I  think  it  was  the  next  day  tluit  be  came  In 
and  signed  and  acknowledged  it  after  hav- 
ing carefully  gone  over  the  matter  again  aft- 
er it  was  written  out  •  •  •  I  asked  him 
what  I  must  do  with  the  deed.  He  says, 
*Tou  can  either  give  it  to  SUmer  (Elmer  Sia- 
son  was  the  grantee)  or  you  can  keep  it  for 
him ;  I  w»nt  him  to  have  It;  I  want  him  to 
have  the  property.'  I  then  took  the  deed 
and  put  it  in  the  secret  drawer  of  my  safe, 
and  I  kept  it  there  until  last  spring."  He 
testified  that  shortly  after  the  deed  was  sign- 
ed, a  few  days  later,  he  informed  defendant 
of  the  deed.  He  was  asked  what  arrange- 
ments, if  any,  were  made  with  defendant 
in  regard  to  the  deed  and  answered:  "He 
told  me  to  Just  let  it  stay  there  In  the  safe. 
Q.  Then  for  whom  were  you  keeping  the 
deed?  A.  Elmer  U  Sisson."  This  witness 
testified  that  for  several  years  thereafter, 
and  until  the  latter  part  of  the  summer  of 
1907,  Wood  received  the  rentals  or  Income  of 
the  place  through  the  witness,  to  whom  de- 
fendant or  the  tenants  paid  the  money  for 
Wood,  and  that  Wood  frequently  referred 
to  the  matter  of  his  interest  in  the  property 
as  being  only  that  provided  for  in  the  deed. 
There  was  evidence  that  defendant  attended 
to  renting  the  property  and  to  some  extent 
had  the  care  of  it  although  Wood  came  and 
went  to  and  from  the  property  at  his  will 
and  spent  some  time  on  the  place  at  inter- 
vals. Defendant  testified:  "I  arranged  with 
Mr.  A.  B.  Miller  to  rent  the  property  and  in- 
structed him  to  pay  the  money  to  the  Bank 
of  Tehama  County  to  the  credit. of  Mr.  Wood. 
Q.  Did  you  rent  the  property  as  your  own 
property?  A.  I  did,  for  Mr.  Wood's  inter- 
est I  rented  It  for  Mr.  Wood  to  have  the 
rental,  under  the  terms  of  the  deed."  De- 
fendant also  testified  tliat  a  few  days  after 
the  deed  was  executed,  Andrews  told  him  of 
it  and  handed  the  deed  to  him,  and  defend- 
ant gave  it  back  to  Andrews  with  directions 
to  keep  it  for  liim.    Miller  had  the  place  one 
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year  and,  after  blm,  the  tenants  were  the 
Slsson  Bros.,  cousins  of  defendant,  to  whom 
defendant  rented  the  farm.  They  remained 
nntll  the  fall  of  1007,  paying  the  rentals  to 
Andrews  for  Wood,  as  directed  by  defendant. 
Other  tenants  followed  in  succeeding  years ; 
sometimes  Wood  making  the  arrangement 
after  consultation  with  defendant,  and  some- 
times defendant  attending  to  the  renting. 
Defendant  also  testified  that  it  was  agreed 
l>etween  him  and  Wood  that  the  latter  would 
pay  the  taxes  Inasmuch  as  he  received  all 
the  rentals. 

The  principal,  and  practically  the  only,  act 
of  Wood  indicating  claim  of  ownerslilp  of 
the  land  In  himself  was  the  will  executed  by 
him  Septemt>er  11, 1907,  in  which  he  attempt- 
ed to  devise  the  land  to  certain  named  rel- 
atives. Defendant  had  no  knowledge  of  the 
execution  of  tills  will  until  after  Wood  was 
adjudged  Insane,  when  he  was  told  of  it  by 
the  executor,  Crernon.  But  tiie  evidence  was 
that,  after  the  will  was  executed,  defendant's 
relation  to  the  property  and  to  Wood  re- 
mained the  same  as  before.  It  appeared 
tliat,  a  short  time  before  Ms  death,  Wood 
was  adjudged  insane  and  sent  to  the  Napa 
state  hospital,  and  while  there  the  deed  was 
delivered  to  defendant  by  Andrews.  The 
day  following  hl»  death  defendant  had  the 
deed  recorded.  There  was'uo  attempt  to  im- 
peach either  Andrews  or  defendant,  except 
by  some  expert  testimony  to  the  ^ect  that 
the  signature  to  the  deed  was  not  made  by 
the  same  hand  as  signed  certain  admitted 
examples  of  Wood's  handwriting.  Other  ex- 
perts were  very  positive  that  the  will  and 
these  other  signatures  were  in  the  genuine 
handwriting  of  Wood. 

[1]  Upon  the  question  of  the  genuineness 
of  the  deed,  the  evidence  is  ample  to  support 
the  finding. 

[2]  Defendant's  deed  was  admissible  under 
section  1951  of  the  Code  of  Civil  Procedure 
and  was  competent  evidence  of  a  grant  to  the 
grantee  from  the  grantor.  McDougall  t. 
McDougall,  185  Cal.  316,  319,  67  Pac.  77& 

[S]  Appellant  seems  to  hold,  under  section 
448  of  the  Code  of  Civil  Procedure,  that,  hav- 
ing filed  what  be  terms  an  affidavit  of  non 
est  factum,  the  burden  was  thereby  cast 
upon  defendant  to  first  establish  "the  genu- 
ineness and  dne  execution"  of  the  deed  be- 
fore It  was  admissible,  and  took  from  de- 
fendant the  right  given  him  by  section  1951 
of  the  Code  of  Civil  Procedure.  As  we  un- 
derstand section  448,  the  affidavit  relieves 
the  xMirty  from  the  eftect  which  his  failure  to 
make  the  affidavit  would  entail,  namely,  the 
genuineness  and  due  execution  of  the  instru- 
ment would  be  deemed  admitted.  Having 
filed  the  affidavit,  he  was  in  a  position  to 


controvert  the  genoineness  of  the  deed.  The 
affidavit  is  not  evidence  and  is  but  a  part  of 
the  pleadings.  In  Moore  t.  Copp,  119  Cat 
'429,  432,  51  Pac.  630,  631,  this  eecUou  was 
construed  and  the  cases  dted,  and  it  was 
there  pointed  out  that  the  plaintiff  may  con- 
trovert the  Instrnment  on  various  grounds 
where  there  is  no  affidavit,  "except  that  he 
cannot  controvert  its  due  execution  nor  its 
genuineness."  However,  the  issue  was  fully 
gone  into  by  both  parties,  and  the  genuine- 
ness and  due  execution  of  the  deed,  as  we 
have  seen,  were  amply  established. 

[4]  It  is  also  contended  that  defendant  was 
not  a  competent  witness  to  testify  to  con- 
versations he  had  with  Wood  in  his  life- 
time, citing  subdivison  3,  1 1880,  of  the  Code 
of  Civil  Procedure.  The  proceeding  here  is 
not  against  the  executor,  nor  is  it  upon  any 
claim  or  demand  against  the  estate  of  the 
deceased  person.  The  point  is  not  well 
takea  Poulson  v.  Stanley,  122  GaL  655,  55 
Pac.  605,  68  Am.  St  Rep.  73;  BolUnger  t. 
Wright,  143  Cal.  296,  76  Pac.  1108 ;  CahBon 
V.  SarralUe,  142  Cal.  642,  76  Pac.  486. 

[6]  Some  question  la  raised  as  to  the  de- 
livery of  the  deed.  There  is  a  presumption 
that  a  deed  was  delivered  at  Its  date.  This 
presumption  was  strengthened  by  tlie  testi- 
mony of  Andrews,  which  showed  an  actual 
delivery  to  him  for  the  benefit  of  the  gran- 
tee, and  the  grantee's  assent  is  shown  both 
by  the  testimony  of  the  grantee  and  by  An- 
drews. See  subdivision  2,  §  1059,  Civ.  Code. 
Appellant's  claim  that  Wood  acqtiired  title 
as  against  this  deed  by  adverse  possession 
finds  no  support  In  the  evidence. 

[B]  "By  the  execution  and  delivery  of  a 
deed  of  land,  the  entire  legal  Interest  In 
the  premises  vasts  in  the  grantee,  and,  if  the 
grantor  continues  in  possession,  afterward 
his  possession  will  be'  either  of  tenant  or 
trustee  of  the  grantea  He  will  be  regarded 
as  holding  the  premises  in  subserviency  to 
the  grantee,  and  nothing  short  of  an  explicit 
disclaimer  of  such  relation  and  a  notorious 
assertion  of  right  in  himself  will  be  suffi- 
cient to  change  the  character  of  his  posses- 
sion and  render  it  adverse  to  the  grantee." 
Cyc.  vol.  1,  p.  1039;  section  321,  Code  Civ. 
Proa  There  is  no  evidence  of  hostility  to 
defendant's  title  or  Iiis  control  of  the  prop- 
erty. All  the  evidence  shows  that  Wood  was 
entirely  satisfied  with  the  disposition  of  the 
property  made  by  him.  His  attempt  to  de- 
vise it  by  will  is  unexplained,  and  standing 
alone,  whether  explained  or  not,  it  is  wholly 
insufficient  to  show  adverse  possession  or 
hostility  to  defendant's  title. 

The  judgment  Is  affirmed. 

We  concur:    HART,  J.;  BURNETT,  X 
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GREAT  WESTERN  POWER  CO.  t.  BOARD 
OiF  SUP'RS  OF  PLUMAS  COUN-      . 
TI.     (Civ,  1,029.) 
(Diatrict  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Feb.  10,  1013.) 

1.  Iktoxicatino  Liquors  ({  76*) — Grant  of 
LiacoB  License— Review  by  Cebtiorari. 

The  action  of  county  corUmisaionerB  in 
panting  a  liquor  license  is  a  judicial  act,  re- 
viewable on  certiorari. 

[Eld.  Note.— For  other  cases,  see  Intozicatinc 
Liquors,  Cent  Dig,  i  80;  Dec.  Dig.  i  76. •] 

2.  iHTOZICATINa    LlQlJOBS    (|    59*)— L1CEN8S— 

Sufficiency  of  Application. 

Act  March  25,  1909  (St.  1909,  p.  722), 
made  it  unlawful  to  sell  liquor  at  any  place 
more  than  one  mile  out  of  the  limits  of  any 
city  or  town  and  witbic  four  miles  of  any 
camp  of  men  working  upon  public  improve- 
ments,  except  at  a  licensed  saloon  maintained 
at  the  time  thr  act  takes  effect,  and  which  was 
established  at  least  six  months  before  the  es- 
tablishment of  such  a  camp.  Bcld,  that  an 
application  for  a  license  at  a  place  more  than 
one  mile  outside  the  limits  of  an  incorporated 
city  or  town,  and  within  four  miles  of  a  camp 
of  men  engaged  in  constructing  a  quasi  public 
work,  was  improperly  granted. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  {  SO;    Dec.  Dig.  |  69.*] 

App<^  from  Superior  Court,  Plumas  Coun- 
ty; J.  O.  Moncur,  Judge. 

Certiorari  by  the  Oreat  Western  Power 
(Company  against  the  Board  of  Supervisors 
of  Plumas  County.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

L.  H.  Hughes,  of  Be<^with,  for  appellant 
U  N.  Peter,  of  Qulncy,  for  respondent 

BURNETT,  J.  The  court  below  on  certi- 
orari annulled  an  order  of  said  board  of 
supervisors  granting  to  one  H.  O.  Jacobs  a 
license  to  engage  in  the  business  of  selling 
liquors  at  Prattville,  in  said  Plumas  county. 

The  application  for  the  writ  was  made 
upon  the  ground  that  the  action  of  said 
board  was  void  by  reason  of  the  law  ap- 
proved March  25,  1900  (St  1909,  p.  T22),  and 
providing  that  "it  shall  be  unlawful  for  any 
person  to  sell,  ke^  for  sale,  or  give  away, 
any  spirituous,  vinous,  malt  or  mixed  intoxi- 
cating liquors  at  any  place  situated  more 
than  one  mile  outside  the  limits  of  an  in- 
corporated city  or  town,  and  within  four 
miles  of  any  camp  or  assembly  of  men,  num- 
bering twenty-flve  or  more,  engaged  upon, 
or  in  connection  with  the  construction,  re- 
pair or  operation  of  any  public  or  quasi  pub- 
lic work,  improvement  or  utility;  provided, 
however,  that  nothing  in  this  section  con- 
tained shall  be  deemed  to  apply  to  the  sale, 
keeping  for  sale,  or  disposal  of  any  such 
liquor  at  a  licensed  saloon  or  liquor  store 
which  shall  have  been  established,  or  at  a 
licensed  saloon  or  liquor  store  which  shall  be 
maintained,  at  the  time  this  act  takes  effect, 
upon  the  same  premises  where  a  licensed  sa- 
loon or  liquor  store  shall  have  been  estab- 
lished, at  least  six  months  prior  to  the  es- 


tablishment of  ewHi  camp  or  assMuMy  of  men 
or  to  the  sale,  keeping  for  sale,  or  disposal 
of  any  such  liquors  at  any  winery,  li- 
censed brewery  or  distillery,  where  the  same 
is  manufactured."  Preliminarily,  three  uo- 
disputed  propositions  may  be  stated.  One 
is  that  said  statute  is  valid;  another,  that 
the  board  of  supervisors  has  no  authority  to 
license  any  one  to  violate  the  law;  and  the 
third,  that  the  present  case  is  not  within  any 
of  the  exceptions  provided  for  by  said  stat- 
ute. 

[1]  There  are  only  two  controverted  ques- 
tions presented  for  consideration.  One  is 
whether  the  action  of  a  board  of  supervisors 
in  granting  a  liquor  license  Is  open  to  revi- 
sion on  certiorari  and  the  other,  upon  the 
assumption  that  it  may  thus  be  reviewed, 
whether  the  case  upon  its  facts  is  a  proper 
one  for  the  exercise  of  this  extraordinary 
writ 

Nothing  needs  to  be  added  to  the  discussion 
of  the  general  scope  and  purpose  of  the  writ 
of  certiorari.  It  is  sufficient  to  refer  to  the 
following  decisions  of  our  Supreme  Court 
Whitney  v.  Board  of  Delegates,  14  OaL  479; 
Levee  District  No.  9  t.  Farmer,  101  Cal.  178, 
35  Paa  569,  23  L.  R.  A.  388;  Stumpf  f. 
Board  of  Supervisors,  131  Cal.  364,  63  Pac. 
663,  82  Am.  St  Bep.  350;  Borchard  v.  Super- 
visors, 144  Cal.  14,  77  Pac.  708.  That  within 
the  principles  therein  announced  the  action 
of  a  board  of  supervisors  in  discharging 
certain  statutory  duties  involves  the  exerdse 
of  the  judicial  function  and  legally  invites 
an  application  for  a  writ  of  review  Is  well 
settled  in  this  and  other  Jurisdictions. 

Some  of  our  own  cases  treat  the  subject  aa 
follows: 

In  People  ▼.  Supervisors  of  Marin  County, 
10  Cal.  344,  It  was  held  that:  "In  determin- 
ing upon  the  sufficiency  of  the  bond  of  an  of- 
flcer,  and  whether  the  officer,  by  his  failure 
to  comply  with  the  requisition  of  the  super- 
visors to  file  a  new  bond,  has  vacated  his  of- 
fice, the  supervisors  exercise  power  of  a 
judicial  character,"  and  that  the  order  made 
would  be  annulled  through  certiorari  pro- 
ceedings. 

In  Bobinson  y.  Supervisors  of  Sacramento, 
16  Cal.  208,  it  was  determined  that:  "Under 
the  consolidation  act  of  1858,  the  board  of 
supervisors  of  Sacramoito  have  no  power  to 
create  the  office  of  assistant  clerk  to  the 
board,  nor  to  raise  the  salaries  fixed  in  the 
twenty-fourth  section  of  the  act  and  their 
action  in  creating  such  office  and  raising 
such  salaries  may  be  reviewed  in  certiorari." 

In  Murray  v.  Supervisors  of  Mariposa 
County,  23  Cal.  493,  It  was  held  that  "the 
district  courts  have  power  to  grant  writs  of 
certiorari,  to  review  the  action  of  a  board 
of  supervisors  in  granting  a  ferry  license." 

In  Levee  District  No.  9  v.  Farmer,  supra, 
it  was  decided  that,  in  passing  upon  the  suffi- 
ciency of  a  petition  for  the  establishment  of 
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a  road,  the  boatd  of  Bnperrlsors  exercised 
jDdidaJ  power,  and,  while  Its  Judgment  could 
not  be  attacked  collaterally,  It  could  be  re- 
Tlewed  upon  certiorari  where  the  Jurisdiction 
of  the  board  had  been  exceeded. 

In  Stumpf  r.  Board  of  Supervisors,  supra. 
It  was  held  that:  "An  order  of  a  board  of 
■uperrlsors  purporting  to  create  a  sanitary 
district  must  be  annulled  upon  writ  of  review 
where  the  return  to  the  writ  does  not  show 
that  any  evidence  was  taken  or  heard  to 
prove  the  Jurisdictional  facts  that  the  sig- 
natures to  the  petition  were  genuine,  that 
25  of  them  were  resident  freeholders  within 
the  proposed  boundaries,  and  that  the  order 
calling  the  election  was  posted  In  three  public 
places  in  the  proposed  district  for  four 
weeks,  as  required  by  law." 

While  our  attention  has  bem  directed  to  no 
case  in  this  state  In  which  an  order  of  a 
board  of  supervisors  granting  a  liquor  license 
was  annulled  on  certiorari,  It  Is  clear  that 
the  foregoing  dedslons  Involve  an  analogous 
principle  to  that  confronting  us  here. 

Indeed  It  Is  declared  In  the  case  of  In  re 
Blcl^erstaff,  70  Cal.  86,  11  Pac.  393,  that  Jur- 
isdiction to  Issue  a  license  to  sell  liquor  '^ 
put  in  motion  by  the  petition  and  certificate; 
and  upon  the  petition,  fortified  by  the  re- 
quired certificate  and  reiwrt  as  evidence,  the 
dty  council  acta  Judicially  In  making  the 
order."  Manifestly,  this  Is  equivalent  to 
saying  that  the  order  granting  the  license  Is 
subject  to  review  In  a  proceeding  of  this 
nature. 

In  other  states  it  lias  been  directly  held 
that  certiorari  is  the  proper  remedy  where 
the  board  has  exceeded  Its  authority  In 
granting  a  Uquor  license.  State  v.  Heege,  37 
Vo.  App.  338 ;  Rhode  Island  Soc.  v.  Budlong 
(&<  I.)  25  AtL  667. 

The  rule  Is  stated  in  Black  on  Intoxicating 
Liquors,  |  176,  as  follows:  "If  the  power  to 
grant  or  refuse  licenses  is  vested  in  a  board 
of  commissioners  and  the  matter  is  placed 
exclusively  wltliln  their  Jurisdiction,  their 
action  in  granting  a  license  is  quasi-Judicial, 
and  if  the  grant  would  be  improi>er  the  rem- 
edy Is  by  appeal,  writ  of  error,  or  certiorari, 
according  to  the  nature  of  the  error  com- 
plained ol" 

We  condnda  that  the  first  point  made  by 
appellant  is  entirely  without  merit 

[2]  To  determine  whether  the  board  had 
Jurisdiction  to  grant  the  license,  it  Is,  of 
course,  necessary  to  look  Into  the  evidence 
upon  which  the  order  was  based.  Whether 
it  exceeded  its  authority  can  be  ascertained 
in  no  other  way.  As  stated  in  the  Stumpf 
Case,  supra:  "It  is  only  the  evidence  heard 
by  the  board  of  supervisors  upon  questions 
essential  to  tbdr  Jurisdiction  that  can  be 
considered  by  a  court  in  determining  whether 
the  board  acquired  Jurisdiction  to  make  the 
order  creating  the  sanitary  district ;  and  the 
soflieiency  of  the  evidence  to  establish  the 


Jnrisdictional  facts  Is  reviewable  upon  Che 
writ" 

If  there  were  substantial  evidence  In  sap- 
port  of  facts  authorizing  the  board  to  grant 
the  license,  then,  manifestly,  the  order  conid 
not  be  reviewed  In  this  proceeding.  Look- 
ing at  the  record,  however,  we  find  that 
the  only  rational  Inference  that  can  be  drawn 
from  the  testimony  of  the  witnesses  before 
the  board  is  that  the  place  where  the  said 
Jacobs  was  licensed  to  engage  in  the  liquor 
business  was  situated  "more  than  one  mile 
outside  the  limits  of  an  incorporated  dty  or 
town  and  within  four  miles  of  a  camp  or 
assembly  of  men  numbering  twenty-five  or 
more  engaged  upon  and  in  connection  with 
the  construction  of  a  quasi-public  work,  Im- 
provonent  or  utility,"  and  that  the  applicant 
had  not  brought  himself  within  the  excep- 
tion to  said  statute. 

It  follows,  therefore,  that  the  board  acted 
la  excess  of  its  authority,  in  violation  of  the 
express  provisions  of  the  law,  and  the  ooort 
below  properly  annulled  Its  order. 

The  Judgment  is  affirmed. 

We  concur:   OHIPMAN,  P.  J.;  BABT,  X 
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KENISON  V.  CAMPBELL.     (Civ.  1,125.) 

(District  Court  of  Appeal,  First  District  Cali- 
fornia.   Feb.  13,  1913.  JEtebearine  Denied 
by  Supreme  Court  April  9,  1913.) 

L  Apfkai,  and  Ebbob  (f  1040*)— Rivncw— 

Habhlksb  Erbob. 

In  an  action  for  wages,  where  the  com- 
plaint averred  that  plaintilf  rendered  aervlcea 
at  defendant's  request  for  an  agreed  compensa- 
tion of  $2.50  a  day,  upon  an  open  current  book 
account  the  overruling  of  a  demurrer  for  on- 
certain^  was  harmless,  where  the  court  dis- 
regarded the  ambiguous  expression  "unon  aa 
open  current  book  account,"  and  made  findings 
responsive  to  tbe  issnes. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4069-4105;    Dec.  Dig.  | 

2.  Bnxa  AiTD  Nona  (f  466*)  —  Aonons  — 

PlXADIHO. 

In  an  action  upon  a  negotiable  instrument, 
it  Is  unnecessary  to  allege  a  consideration  in 
the  complaint  as  a  consideration  is  presumed. 
[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |{  1447,  1477-1479;  Dea 
Dig.  I  466.*] 

8.  Afpcal  and  Ebbob   (|  1039*)— Rbvixw— 

Habmxxss  Ebbob. 

Where,  in  an  action  for  compensation  for 
services  and  money  due,  no  interest  was  al- 
lowed prior  to  the  filing  of  the  complaint  the 
ambiguity  in  plaintiff's  demand  for  interest  was 
not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4076-4088;  Dec.  Dig.  | 
1039.*] 

4.  WoBK  ARD  Labob  (|  28*)— AonoRS— E»vi- 

DENCK — SumCIKNOT. 

In  an  action  for  compensation  for  work 
and  labor  and  mone^  due,  evidence  held  snffl- 
cient  to  support  a  finding  for  plaintiff  and  to 
warrant  the  denial  of  defendant  s  counterclaiin. 
[EM.  Note. — For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  {|  17,  55;   Dec  Dig.  {  2&*] 
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Appeal  from  Superior  Covrt,  City  and 
County  of  San  Francisco;  George  H.  Caba- 
uiss,  Judg&i 

Action  by  Hiram  Eenison  against  A.  C 
Campbell.  From  a  judgment  for  plaiptiff, 
defendant  appeals.    Affirmed. 

W.  C.  Cavitt,  of  San  Francisco,  for  appel- 
lant. Frank  V.  Cornish,  of  San  Francisco, 
for  respondent 

HALL,  J.  This  Is  an  appeal  taken  by  de- 
fendant within  60  days  from  the  entry  of  a 
Judgment  against  defendant  and  in  favor  of 
plaintiff  for  the  sum  of  $325  and  legal  Inter- 
est thereon  from  the  filing  of  the  complaint 
to  the  entry  of  judgment  The  complaint  is 
in  three  counts.  The  first  count  states  a 
cause  of  action  for  a  balance  of  $290.25  un- 
paid for  services  rendered  defendant  by  plain- 
tiff at  defendant's  request  as  clerk,  salesman 
and  laborer  at  the  agreed  compensation  ot 
$2.50  per  day.  In  the  second  count  plaintiff 
sues  upon  a  check  for  the  sum  of  $424.85, 
drawn  upon  the  First  National  Bank  of  San 
Francisco,  payable  to  plaintiff  or  order,  sign- 
ed and  delivered  by  defendant  to  plaintiff. 
The  third  count  sets  up  a  claim  for  compen- 
sation for  services  rendered  by  the  wife  of 
plaintiff  to  defendant;  but,  as  the  court  found 
that  snch  services  were  rendered  gratuitously 
and  allowed  plaintiff  nothing  therefor,  it  is 
eliminated  from  thtf  case.  Appellant  demur- 
red, generally  and  specially  to  each  of  the 
counts,  and  now  urges  that  the  court  erred  In 
overruling  said  demurrer. 

[1]  There  can  be  no  question  but  that  the 
first  count  alleges  a  good  cause  of  action  for 
services  rendered  at  an  agreed  compensa- 
tion. The  only  complaint  now  urged  is  that 
the  count  Is  uncertain  in  that  It  is  alleged 
that  the  services  were  rendered  "upon  an 
open  current  book  account"  But  the  phrase 
"upon  an  open,  current  book  account"  may  be 
disregarded,  and  the  count  is  without  fault 
as  an  action  to'  recover  a  balance  unpaid  for 
services  rendered  plaintiff  by  defendant  at 
Ills  special  Instance  and  request  at  an  agreed 
compensation  of  $2.50  per  day.  Whatever 
uncertainty  or  ambiguity  may  exist  from  the 
lise  of  the  words  criticized,  it  is  clear  that 
appellant  was  not  Injured  by  the  ruling  of 
the  court  thereon,  for  the  court  in  its  finding^ 
ignored  these  words  and  made  findings  re- 
sponding to  the  issues  as  made  by  the  plead- 
ings, omitting  the  criticized  words. 

[2]  It  is  claimed  that  no  cause  of  action  is 
stated  as  to  the  check,  because  no  considera- 
tion for  the  giving  of  the  check  is  alleged. 
In  counting  upon  a  negotiable  instrument  It 
Is  not  necessary  to  allege  the  consiileratlon, 
aa  a  consideration  is  presumed.  1  Chitty  on 
Pleading,  293;   Moore  v.  Waddle,  34  Cal.  145. 

[3]  No  injury  was  done  appellant  because 
of  any  uncertainty  as  to  plaintiff's  demand 
for  interest,  as  the  court  allowed  no  inter- 
est prior  to  the  filing  of  the  complaint  No 
error  to  the  poBEdble  bijury  of  appeUant  was 


committed  by  the  court  in  overruling  appel- 
lant's demurrer. 

[4]  Appellant  In  bis  answer  set  up  that 
both  the  claim  of  plaintiff  for  services  ren- 
dered and  the  check  had  been  fully  paid,  and 
also  pleaded  various  matters  by  way  of  coun- 
terclaim. Among  other  things  pleaded  by 
way  of  counterclaim  Is  a  demand  for  rent 
against  plaintiff  for  certain  premises  occu- 
pied by  him  and  his  wife  wtille  working  for 
appellant 

The  court  found  that  plaintiff  bad  render- 
ed services  for  defendant,  at  his  special  In- 
stance and  request  within  two  years  prior 
to  the  filing  of  the  complaint  for  113.1  days 
at  the  agreed  compensation  of  $2.50  per  day, 
and  that  the  same  was  unpaid.  This  would 
amount  to  $282.75.  The  court  also  found  that 
appellant  had  not  repaid  to  plaintiff  the 
$424.85  represented  by  the  check,  which  check 
appellant  In  his  answer  claimed  had  been  giv- 
en as  a  receipt  for  that  amount  of  money,  or 
its  equivalent  deposited  with  appellant  by 
plaintiff,  and  which  the  proof  clearly  showed 
was  a  valid  demand  for  that  amount  against 
defendant  by  plaintiff.  The  court  found  vari- 
ous sums  to  be  owing  to  appellant  upon  sev- 
eral of  his  counterclaims,  and  as  a  result 
found  that  on  the  23d  day  of  December,  1910 
(the  date  of  filing  the  complaint),  defendant 
was  Indebted  to  plaintiff,  on  account  of  serv- 
ices and  money  delivered  by  him  to  defend- 
ant in  the  sum  of  $325,  after  deducting  the 
set-offs  to  which  defendant  was  entitled.  Ap- 
pellant attacks  the  suflSclency  of  the  evidence 
to  support  the  findings  made  In  favor  of 
plaintiff. 

The  evidence  shows  that  from  November 
1, 1907,  to  the  18th  day  of  March,  1910,  plain- 
tiff was  employed  by  defendant  to  run  a  coal 
yard  for  defendant  for  a  compensation  of 
$2.50  per  day.  There  Is  no  dispute  but  that 
the  check  for  $424.85  represented  money  In 
effect  loaned  by  plaintiff  to  defendant 
Plaintiff,  In  running  the  coal  yard,  made  col- 
lections and  payments,  for  which  he  made 
accountings  to  defendant  from  time  to  time. 
Defendant  kept  an  account  of  all  these 
transactions  and  produced  at  the  trial  his  ac- 
count as  kept  by  himself  with  plaintiff.  In 
this  account  he  had  credited  plaintiff  with 
his  wages  month  by  month,  and  also  with  the 
$424.85  represented  by  the  cheek.  He  had 
charged  plaintiff  with  all  that  he  (defendant) 
claimed  should  be  charged  against  plaintiff. 
Including  the  charge  of  $220  for  rent  and  as 
a  result  his  account  as  kept  by  himself,  show- 
ed that  he  (defendant)  owed  plaintiff  a  bal- 
ance of  $145. 

At  the  conclusion  of  bis  testimony,  after 
he  had  gone  through  his  account  in  much 
detail,  in  answer  to  a  question  by  the  court 
he  stated  that  he  owed  plaintiff  a  balance  of 
$145.  His  counsel,  for  blm,  made  the  same 
admission  In  open  court  In  arriving  at 
this  l>alance,  however,  appellant  cliarged 
against  plaintiff  $200  for  rents.  But  the 
court  found  that  the  premises  for  wlilch 
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these  rents  were  claimed  were  "not  let  by 
defendant  to  plaintUT,  but  that  the  occu- 
pation thereof  by  plaintiff  was  for  the  con- 
renlence  and  benefit  of  defendant,  and  ac- 
cordingly allowed  defendant  nothing  there- 
for. If  this  finding  Is  supported  by  the 
evidence,  It  is  i)erfectly  manifest  that  the 
substance  of  the  findings  In  favor  of  plaintiff 
la  amply  supported  by  the  evidence.  For, 
adding  to  the  balance  of  $145,  admitted  by 
defendant  to  be  owing  plaintiff,  the  Item  of 
$220  for  rents,  which  defendant  had  charged 
against  plaintiff  in  order  to  bring  the  bal- 
ance to  ?145  in  favor  of  plaintiff,  we  have  a 
imiance  owing  to  plaintiff  of  $305,  which  Is 
more  than  the  court  allowed  him.  It  only 
remains  to  determine  whether  or  not  the  ac- 
tion of  the  court  In  disallowing  the  Claim 
of  defendant  for  rents  can  be  supported. 

The  evidence  as  to  the  circumstances  con- 
cerning the  occupation  of  the  premises  by 
plaintiff,  for  which  defendant  sought  to 
charge  him  with  rent.  Is  not  as  full  and  com- 
plete as  It  might  be.  This  may  be  accounted 
for  because  the  court  early  In  the  trial  an- 
nounced that  he  would  not  allow  any  offset 
for  rent  From  the  record  It  does  appear, 
however,  that,  after  plaintiff  had  worked  for 
some  time  for  defendant  in  running  his  coal 
yard,  the  defendant  made  some  repairs  to  a 
bouse  upon  the  premises  used  for  a  coal  yard, 
which  house  hud  been  at  one  time  used  for  a 
dairy,  rialntiff  and  his  wife  thereafter  lived 
In  this  house,  but  defendant  never  said  any- 
thing to  them  about  paying  rent  therefor, 
and  at  none  of  the  monthly  settlements  made 
with  plaintiff  was  anything  said  about  rent 
nor  any  charge  made  therefor  upon  the  aci 
count  kept  by  defendant  with  plaintiff,  un- 
til the  last  of  September,  1909,  when  the 
entire  charge  for  14  mouths  was.  entered  &s 
one  item.  The  occupation  of  the  bouse  had 
terminated  with  the  month  of  June,  1909, 
and  had  commenced  in  May,  190S.  During 
all  this  time  the  coal  yard  had  been  run  by 
plaintiff,  without  other  help  than  such  as 
was  rendered  him  by  his  wife,  who,  during  his 
absence  from  the  yard  in  delivering  coal  or 
the  like,  attended  to  such  matters  as  required 
attention,  and  especially  in  the  matter  of 
taking  orders  from  customers.  This  she 
could  readily  do  because  of  residing  at  the 
yard.  From  all  these  drcumstancea  It  is 
probable  that  it  was  never  Intended  by  de- 
fendant that  plaintiff  should  pay  for  the  oc- 
cupation of  the  house,  but  that  it  was  fur- 
nished 1dm  in  order  that  plaintiff  could  the 
better,  with  the  help  of  his  wife,  attend  to 
the  business  of  defendant.  This  Is  evidently 
the  view  that  the  learned  trial  Judge  took 
of  the  situation,  and  we  cannot  say  that  it 
was  not  supported  by  the  circumstances  In 
evidence.  For  tjiis  reason  the  action  of  the 
court  in  finding  against  defendant's  claim 
for  rent  in  the  sum  of  $220  finds  support  in 
the  evidence. 


As  8  result  of  13il8  flmllng  and  Che  admis- 
sion of  defendant  that  he  owed  a  balance  to 
plaintiff  of  $145  after  diarglng  plaintiff  with 
$220  for  rent,  it  is  clear  that  plaintiff  was 
entitled  to  recover  of  defendant  at  least  $325, 
which  Is  what  the  court  found  to  be  due  and 
unpaid  him  from  defendant  after  deducting 
all  set-offs,  and  for  which  Judgment  was  ren- 
dered. The  findings  attacked  by  appellant 
are  thus  supported  by  the  evidence.  No 
other  point  la  relied  upon  for  a  reversal. 

The  Judgment  appealed  from  Is  affirmed. 

We  concur:  LENNON,  P.  X;  MUBPHST, 
Judge  pro  tem. 


In  re  GREEN.    (Civ.  1,028.) 

(District  Caan  of  Appeal,  Third  Distidet, 

CaUfornia.    Feb.  10.  1913.) 

1.  Nbwspafebs   (§  3*)— Dkhigkatton— "G«w- 

BBAJ,   ClBOUi^TION." 

A  newspaper  within  PoL  Code,  i  4460,  de- 
fining a  newspaper  of  general  circulation  as 
one  published  for  the  dissemination  of  local  or 
telegraphic  news  of  a  general  character  having 
a  bona  fide  giitwcription  list,  etc.,  need  not  pu^ 
lish  both  local  and  telesraphic  news,  and  wheth- 
er a  newspaper  is  within  the  section  depends 
on  the  diversity  of  Its  subscribers  rather  than 
on  mere  nambers. 

[Kd.  Note. — ^For  other  cakes,  see  Newspapers, 
Cent.  Dig.  §§  16-19;  Dec,  Dig.  §  3.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3058.] 

2.  Newspapebs  (S  3*)— DEsraNATioN— "Gen- 
eral ClBCULATION." 

A  newspaper  which  is  'published  dally  ex- 
cept Mondays  and  legal  holidays,  wbioh  has  a 
circulation  in  almost  every  town  in  tiie  county 
among  bankers,  merchacts,  lawyers,  real  estate 
aEonfs,  insurance  agents,  and '  physicians,  and 
whicii,  in  addition  to  items  of  local  news,  pub- 
lishes a  list  of  the  leat  estate  transfers  of  each 
day,  real  and  chattel  mortgftges,  find  appoint- 
ments of  agents  filed  in  file  register's  oflice, 
marriage  licenses,  building  permits,  news  of  gen- 
eral interest,  and  court  proceedinKs,  Is  a  news- 
paper of  general  circulation  within  Pol.  Code, 
§  4460. 

[Ed.  Note. — For  other  cases,  see  Newspapers, 
Cent.  Dig.  §§  16-19;  Dec.  Dig.  $  3.*1 

Appeal  from  Superior  Ckiurt,  Sacramento 
County;  C.  N.  Post,  Judge. 
'  Application  by  Harry  H.  Green -for  the  as- 
certainment and  ^tabllshmeut  of  a  news- 
paper as  a  newspaper  of  general  circulation 
within  Political  Code,  §  4460.  From  an  order 
denying  the  petition,  the  applicant  appeals 
Reversed  and  remanded  for  new  trial, 

A,  li.  Hart,  of  San  Francisco  (R:  L.  Shihn, 
of  counsel),  for  appellant 

PLUMMBR,  J.  This  is  an  appeal  fr<^  an 
order  of  the  superior  court  denying  the  peti- 
tion of  the  appellant  that  the  Dally  Recorder, 
a  paper  published  in  the  city  of  Sacramento,' 
state  of  California,  he  ascertained'  and  estab- 
lished as  a  newspaper  of  general  circulation, 
as  that  term  is  defined  In  section  4400  of  the 
Political  Code. 


•For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  &  Rep'r  Indezea 
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The  petition  sets  fortb,  In  substance,  that 
the  Daily  Recorder  is  a  newspaper  published 
for  the  dissemination  of  local  and  telegraphic 
news  and  intelligence  of  a  general  character ; 
that  said  paper  has  been  established,  publish- 
ed, printed,  and  circulated  at  regular  Inter- 
vals, to  wit,  every  day  except  Mondays  and 
legal  holidays  in  the  city  and  county  of  Sac- 
ramento, state  of  California,  for  more  than 
one  year  preceding  the  filing  of  the  petition ; 
that  said  newspaper  is  not  devoted  to  the  In- 
terests or  published  for  the  entertainment  or 
Instruction  of  any  i>articular  class,  profes- 
sion, trade,  calling,  race  or  denomination,  or 
for  any  number  of  such  dasses,  professions, 
trades,  or  callings,  etc.;  and,  further,  that 
such  newspaper  has  a  bona  fide  subscription 
list  of  paying  subscribers. 

The  testimony  set  forth  in  the  Mil  of  ex- 
ceptions is  without  conflict,  and  is  to  the 
efTect  that  the  Dally  Recorder  has  been  pub- 
lished daily,  except  Mondays  as  hereinbefore 
stated,  in  the  city  of  Sacramento  for  a  period 
exceeding  one  year  pracedlug  the  filing  of 
the  petition;  that  said  paper  publishes  local 
and  telegraphic  news  and  Intelligeuce  of  a 
general  character ;  that  Its  telegraphic  news 
is  obtained  from  other  Sacramento  evening 
papers;  that  the  greater  part  of  the  local 
news  published  by  the  "Recorder"  consists  of 
the  daily  report  of  documents  recorded  In 
the  offices  of  the  recorder  of  Sacramento 
county,  the  proceedings  of  the  superior  court 
of  said  county,  also  other  general  news  of 
a  local  nature;  that  the  subscription  list 
of  paying  subscribers  to  said  paper  some- 
what exceeds  the  number  of  200;  that  Its 
sabscrlbers  consist  of  bankers,  wholesale  liq- 
uor houses,  brokers,  furniture  dealers,  sa- 
loons, fire  Insurance  companies,  retail  gro- 
cers, wholesale  glass  and  paint  companies, 
carpenters,  wholesale  cement  and  lime  com- 
panies, builders  and  contractors,  mlllmen, 
automobile  dealers,  manufacturers,  real  es- 
tate dealers,  private  residents,  barbers,  at- 
torneys at  law,  doctors,  title  comi>anles,  mer- 
cantile agencies,  fruit  exchanges,  architects, 
collection  companies,  plumbers,  dealers  in 
hops,  and  bond  and  mortgage  companies,  the 
largest  classes  represented  among  the  bona 
fide  paying  subscribers  being  lawyers  and 
real  estate  firms;  and  that  It  Is  not  the 
avowed  purpose  of  said  Recorder  to  entertain 
Or  Instruct  any  particular  trade,  calling,  race 
or  denomination,  or  any  number  of  such 
classes. 

A  copy  of  the  paper  issued  under  date  of 
March  17,  1912,  Is  attached  to  the  transcript 
and  made  a  part  thereof.  In  this  copy  there 
appears  a  list  of  the  documents  recorded  on 
the  preceding  day  in  the  office  of  the  county 
recorder  of  Sacramento ;  a  statement  of  the 
collections  made  by  the  dty  collector  of  Sac- 
ramento for  the  preceding  week ;  an  account 
of  a  doctor's  banquet ;  a  notice  that  a  realty 
firm  has  taken  new  quarters;  a  list  of  the 
building  permits  issued  on  the  previous  day ; 
a  requisition  Issued  by  the  Governor ;  an  ac- 


count of  the  ereetloa  of  a  sacoad-class  hotel ; 
an  Item  relating  to  the  action  of  the  grand 
jury  of  said  county;  a  statement  of  bank 
clearances ;  a  few  personal  notices ;  the  trial 
calendar  of  the  various  departments  of  the 
superior  court  of  Sacramento  county  for  the 
following  day;  also  the  superior  court  pro- 
ceedings for  the  preceding  day ;  a  short  item 
as  to  the  action  of  the  chamber  of  com- 
merce ;  an  account  of  the  annual  meeting  of 
the  Sacramento  Valley  Development  Associa- 
tion; an  item  in  relation  to  an  understand- 
ing reached  by  the  Retail  Merchants'  Associ- 
ation providing  for  the  Installation  of  elec- 
troliers; a  r^>ort  from  the  county  clerk'f 
office  of  the  marriage  licenses  issued;  two 
Items  as  to  new  buildings;  a  r6suni6  of 
seven  decisions  reported  la  the  National  Re- 
porter system  relating  to  real  estate  and  mat- 
ters affecting  the  title  thereto;  a  report  of 
the  action  of  the  Sacramento  center  of  the 
California  Civic  League,  of  interest  to  wo- 
men voters:  an  account  of  the  activity  of 
the  members  of  Congress  from  California  and 
what  they  are  doing  in  Washington;  a  list 
of  real  estate  dealers,  attorneys  at  law,  con- 
tractors and  builders,  plumbers  and  ga.s- 
fitters,  garages  and  machine  works  and  the 
members  of  the  Master  Painters'  Association, 
together  with  several  other  items  not  neces- 
sary to  further  s(>eclfy,  as  well  as  a  small 
number  of  general  advertisements. 

Upon  this  testimony  the  trial  court  found 
that  said  Dally  Recorder  Is  not  a  newspaper 
published  for  the  dissemination  of  local  or 
telegraphic  news  or  Intelligence  of  a  general 
character,  and,  further,  that  said  newspaper 
is  devoted  to  the  Interests  of  and  is  published 
for  the  Instruction  of  particular  classes,  to 
wit,  members  of  the  legal  profession  and 
real  estate  agents ;  that  it  Is  the  avowed  pur- 
pose of  said  newspaper  to  entertain  and  In- 
struct said  classes.  These  findings  of  the 
court  are  attacked  as  being  contrary  to  the 
evidence. 

[1]  Section  4460  of  the  Political  Code  de- 
fines a  newspaper  of  general  circulation  to 
be  a  newspaper  "published  for  the  dissemi- 
nation of  local  or  telegraphic  news  and  intel- 
ligence of  a  general  character,  having  a  bona 
fide  subscription  list  of  paying  members,  and 
which  shall  have  been  established,  printed 
and  published  at  regular  Intervals  In  the 
state,  county,  dty,  dty  and  county,  or  town 
where  such  publication,  etc.,  •  •  *  Is 
had;  a  newspaper  devoted  to  the  Interests 
or  published  for  the  entertainment  or  instrne- 
tlon  of  a  particular  class,  profession,  trade, 
calling,  race  or  denomination  or  for  any  num- 
ber of  such  classes,  professions,  trades,  call- 
ings, races  or  denominations  when  the 
avowed  purpose  is  to  entertain  or  Instruct 
such  classes  Is  not  a  newspaper  of  general 
drculatlon."  This  section  does  not  provide 
that  in  order  for  a  newspaper  to  be  estab- 
lished as  a  newspaper  of  general  circulation 
It  shall  publish  both  local  and  telegraphic 
news.    The  language  of  the  Code  Is,  "local 
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or  telc^aphlc  news  and  Intelligence  of  a  gen- 
eral character." 

Does  the  Dally  Recorder  properly  come 
within  the  deflnltlon  of  th^  Code  and  Is  It  a 
newspaper  of  general  circulation?  As  to 
whether  It  Is  such  a  newspai>er  Is  manifestly 
a  matter  of  substance  and  not  merely  of 
size;  and  that  it  Is  of  general  drcalatlon 
must  largely  depend  apon  the  diversity  of  Its 
subscribers  rather  than  upon  mere  numbers. 
There  are  doubtless  many  strictly  literary, 
sdentlflc  religious,  medical,  and  legal  Jour- 
nals which  hare  a  large  number  of  subacrlb- 
ers,  but  are  not  of  general  circulation,  being 
published  for  the  information,  resi)ectlTely, 
of  such  particular  classes.  And,  as  said  In 
Hanacom  v.  Meyer,  60  Neb.  72,  82  N.  W. 
115,  48  Ii.  R.  A.  411,  88  Am.  St  Rep.  609: 
"It  wovM  be  manifestly  unjust,  as  well  as 
against  the  letter  and  spirit  of  the  law,  to 
recognise  such  publications  as  proper  for  the 
advertisement  of  legal  notices — the  object  In 
all  cases  being  to  give  wide  and  general  pub- 
licity regarding  the  subject  of  which  notice 
Is  required  to  be  publtshed."  The  same  case 
holds  that  the  fact  that  a  newspaper  makes 
a  specialty  of  some  particular  daas  of  busi- 
ness and.  conveys  Intelligence  of  particular 
Interest  to  those  engaged  tai  sncb  bnsinesa 
will  not  thereby  deprive  it  of  its  general 
dasslflcatlon  as  a  newspaper  within  the 
meaning  of  the  statute.  The  definition  of  a 
newspaper  there  given  Is  as  follows:  "A 
printed  publication  Issued  In  numbers  at 
stated  intervals  ccmveylng  Intelligence  of 
passing  events,"  etc. 

The  paper  before  tbe  court  In  that  case 
contained  legal  notices,  information  regard- 
ing courts,  a  legal  directory  of  the  Douglas 
Oonnty  bar,  some  advertisements  of  a  mls- 
odlaneoos  character,  literature  of  a  general 
kind  commonly  deidgnated  "plate  matter," 
and  what  purported  to  be  Information  of  the 
action  of  Congress,  two  addresses  by  law- 
yets,  and  a  limited  amount  of  general  news 
of  corrait  events,  although,  as  the  court 
says,  there  was  quite  a  dearth  of  the  latter. 
The  court  held  that  such  a  paper  came  with- 
in the  terms  of  the  statute. 

In  the  case  of  Lynn  v.  Allen,  146  Ind.  684, 
44  N.  a  646,  S3  U  B.  A.  779,  67  Am.  St.  Rep. 
223,  the  question  arose  as  to  the  sufficiency 
of  a  publication  in  the  Dally  Reporter,  a  pa- 
per published  in  the  city  of  Indianapolis  in 
the  state  of  Indiana.  Its  drculatlon,  as 
stated  l>y  the  court,  was  among  Judges,  law- 
yers, bankers,  collection,  and  commercial 
agencies,  real  estate  dealers,;  mercdtants, 
manufacturers,  and  other  professional  and 
business  men  to  the  extent  of  about  660  cop- 
ies in  the  city  of  Indianapolis,  ^nd  outside 
of  said  dty  and  throughout  the  state  of 
about  2,600  copies.  Its  news  consisted  pri- 
marily of  legal  matters.  Including  proceed- 
ings of  the  Supreme  Court  nnd  Appellate 
Cburts  of  the  state,  the  various  federal,  state, 
county,  and  dty  courts  sitting  in  Indlan- 
opoUsa   the  trial  calendars  of  the  various 


courts,  an  account  of  new  suits  filed,  proceed- 
ings of  the  board  of  public  works  and  other 
matters  relating  to  street  improvements,  a 
list  of  deeds  filed  in  the  recorder's  ofllce  of 
the  county,  mortgages,  liens,  etc.  Such  a  pa- 
per was  held  to  be  one  publishing  intelli- 
gence of  a  general  character.  In  its  opin- 
ion the  Supreme  Court  of  Indiana  further 
says:  "By  a  newspaper  of  general  circula- 
tion the  Legislature  certainly  did  not  Intend 
a  newspaper  read  by  all  the  people  of  the 
county.  As  a  matter  of  fact,  every  newpaper 
is,  In  greater  or  less  degree,  devoted  to  some 
special  interest  No  one,  however,  would 
daim  that  because  a  newspaper  should,  for 
example,  be  the  organ  of  a  certain  political 
party  and  espedally  devoted  to  the  interests 
of  such  party  It  would  not  therefore  be  a 
newspaper  of  general  drculatlon.  Yet  such 
a  newpaper  is  to  a  large  extent  read  only  by 
the  members  of  the  political  party  whose  doc- 
trines are  advocated  or  expounded  In  its 
columns." 

A  similar  case  was  before  the  Supreme 
Court  of  Michigan  in  Lynch  r.  Judge  of  Pro- 
bate, 101  Mich.  ITl,  69  N.  W.  409,  24  L.  R.  A. 
793,  46  Am.  St  Rep.  404.  It  was  there  held 
that  the  Wayne  County  Legal  News,  a  nevra- 
paper  published  weekly  in  the  dty  of  De- 
troit while  devoted  primarily  to  the  inter- 
ests of  the  legal  profession  and  the  dissem- 
ination of  legal  news,  containing  an  account 
of  the  proceedings  of  the  Supreme  Oourt  of 
the  state  of  Michigan,  Wayne  county  dr- 
colt  court  and  other  courts  of  the  dty  of  De- 
troit notices  of  future  proceedings  in  said 
courts,  <9inions  of  the  courts  of  the  United 
States  and  other  states,  also  of  other  conn-' 
ties  In  Michigan  where  the  same  were  of  in- 
terest to  the  legal  professioa  or  to  the  gener> 
al  public;  also  personal  items  of  general 
interest  and  notices  of  passing  events,  rec- 
ords of  real  estate  transfers  and  mortgages, 
chattel  mortgages,  bills  of  sale  and  general 
adverdsonents,  drculatlng  among  Judges, 
lawy«8,  bankers,  brokers,  real  estate  agents, 
merchants,  and  business  men  and  containing 
items  of  interest  to  all  of  them,  constituted 
a  newspaper  of  general  drcniatlon  within 
the  meaning  of  the  revised  statutes  of  that 
state. 

'  In  the  late  cose  of  Hesler  t.  Goldron,  29 
Okl.  216,  U6  Pac.  787,  the  Supreme  Oourt  of 
Oklahoma  had  before  it  for  adjudication 
questions  almost  identical  with  those  pre- 
sented by  the  case  at  bar.  Section  4006  of 
the  Statutes  of  Oklahoma  reads:  "No  legal 
notice,  adverdsement  or  publication  of  any 
kind  required  or  provided  by  any  of  the  laws 
of  the  territory  of  Oklahoma  to  be  published 
In  a  newspaper  shall  have  any  force  or  efCect 
as  such  unless  the  same  be  published  in  a 
newspaper  of  the  county  having  general  dr- 
culatlon therein  and  which  newspaper  has 
been  contiguously  and  uninterruptedly  pub- 
lished in  isaid  county  during  the  period  of 
fifty-two  consecutive  weeks  prior  to  the  first 
pubUcatlou  of  the  notice  or  advertisement" 
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[21  The  'court  In  that  case  says  that  the 
testljiiony-is  ondisputed,  and  prores  that  the 
Dnily  Legal  News  has  been  published  since 
1903  and  more  than  52  weeks  prior  to  the 
publication  referred  to;  that  at  the  time  the 
publication  In  question  was  running  and  for 
one  year  prior  thereto  it  had  a  circulation 
of  from  205  to  215  among  bankers,  mer- 
chants, lawyers,  real  estate  agents,  insurance 
agents,  wholesale  merchants,  hardware  mer- 
chants, physicians,  and  almost  every  class  of 
business  in  the  county ;  that  It  circulated  in 
almost  every  town  In  the  county;  that  it 
was  so  circulating  for  one  year  prior  to  the 
1st  of  October,  1908;  that  in  addition  to 
items  of  legal  news  it  carries  a  list  of  the 
real  estate  transfers  of  each  day,  the  mort- 
gages, both  real  and  c4iattel,  appointments  of 
agents,  powers  of  attorney  filed  In  the  regis- 
ter's office,  marriage  licenses,  building  per- 
mits, charters  from  the  secretary's  office  at 
Onthrie,  also  news  items  of  general  interest. 
It  carries  besides  court  proceedings  short 
telegraphic  dispatches  of  general  Interest; 
that  of  the  four  copies  of  the  paper  intro- 
duced in  evidence  one  contained  a  telegraph- 
ic dispatch  concerning  the  Cooper  trial  at 
NashvlUe;  one  concerning  President  Castro 
of  Venezuela,  and  one  concerning  the  illness 
of  Gov.  Iiillie;  and  then  hdd  that  such  evi- 
dence discloses  that  the  publication  In  ques- 
tion was  one  of  general  circulation  in  the 
county  and  fell  squarely  within  the  terms 
of  the  statute,  reversing  the  Judgment  of  the 
lower  court  and  remanding  the  case  for  a 
new  trial. 

We  think  that  the  news  items  referred  to 
in  this  opinion  as  having  been  published  in 
the  Dally  Recorder  are  matters  of  local  in- 
terest to  the  people  of  Sacramento  and  al  jo 
constitute  intelligence  of  a  general  character 
within  the  meaning  of  the  language  used  in 
the  section  of  the  Code  defining  newspapers. 
Practically  all  classes  of  people,  are  more  or 
less  interested  in  court  proceedings  and  in 
the  instruments  which  are  filed  from  day  to 
day  In  the  county  recorder's  ofiice,  building 
l)ermits  and  proceedings  of  bodies  constltut-. 
Ing  a  city's  government.  The  paper  in  ques- 
tion contains  such  news  items  without  any 
unnecessary  verbiage,  and  is  of  that  char- 
acter of  paper  to  which  one  would  natu- 
rally look  for  information,  concerning  affairs 
of  local  intelligence  of  a  general  character 
atfectlng  the  business  and  welfare  of  Sac- 
ramento county. 

Being  of  the  opinion  that  the  Daily  Record- 
er is  a  paper  of  general  circulation  as  defined 
by  section  4460  of  the  Political  Code,  and 
that  the  findings  of  the  trial  court  are  con- 
trary to  the  evidence  as  contended  for  by 
appellant,  the  Judgment  of  the  lower  court 
is  hereby  reversed,  and  the  cause  remanded 
for  a  new  trial. 

We  concur;  CIIIPM^VN,  P.  J.;  BUR- 
NETT, J. 


BLACKWELL  v.   RENWICK.     (Civ.  1,266.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    Feb.  8,  1913.     Rehearing  Denied 
by  Supreme  Court  April  9,  1913.) 

1.  MUNICIPAI,    COBPOBATIONS    (8    706*)— INOTT- 

BiEs  ON  Stbeets— Actions— JUBT  Question. 
Whether  walking  upon  a  street,  instead  of 
the  sidewalk,  was  negligent,  even  if  there  waa 
a  sidewalk  at  the  place  where  plaintiff  was 
struck  by  an  automobile,  held  a  question  for  the 
jury. 

[Ea.  Note.— For  other  cases,  see  Municipal 
CorporationB,  Cent  Dig.  |  1518;  Dec.  Dig.  i 
70t{.»]  • 

2.  MUNICIPAI,  COBPOBATIONS  (§  706»)— USE  OF 

Strbtbts— Use  bt  Pedestrians. 

The  mere  fact  that  there  was  a  sidewalk, 
customarily  used  by  pedestrians,  would  not  make 
one  guilty  of  contributory  negligence  as  a  mat- 
ter of  law  for  using  the  street.  . 

[Ed.  Note. — For  other  cases,  see  Municipal 
('orporatioDS,  Cent  Dig.  J  .1518;  Dec.  Dig.  | 
700.*] 

3.  MUNICIPAi  COBPOBATIONB  (§  706*)- Inju- 
BIES  ON  STRKETS  —  CONTBIBUTOBT  NEOLI- 
GENCE— JUBY  QUESTION. 

In  an  action  for  injuries  by  being  stmck 
by  an  automobile  while  walking  in  the  street, 
■whether  plaintiff  was  guilty  of  contributory  neg- 
liKcnce  in  not  looting  back  up  the  street  for 
vehicles  held  a  jury  question. 

[Ed.  Note. — For  other  cases,  B«e  Municipal- 
Corporations,  Cent  Dig.  |  1518.;  Dec.  Dig.  i 
70ti.»J 

4.  Appeal  and  Ebbob  (J  1011*)- Fini»]BN«»— • 
Conclusiveness— CoNtxiCTiNo  Evidence. 

A  finding  on  conflicting  evidence  is  conclu- 
sive on  appeal. 

[Ed.  Note.-^For  other  cases,  see  Appeal  hnS' 
Error,  Cent  Dig.  {g  3983-3989;  Dec.  Dig.  | 
1011.*] 

t>.    NEOIiiqENCE  fS  7a*><-C0KTBIBUT0»T  NEaLI- 

GE.NCE— Jl'by  Question. 

That  one  acting  in  an  emergency  ices  not 
act  the  way  that  a  reasonably  prudent  man  hav- 
ing time  for  deliberation  would  act  "does  not 
make  him  guilty  of  contributory  negligence^ 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  ^  99.  100;  Dec  Dig.  §  72.*] 

0.  M<:mcipal  Cobpobations  (5  706*)— Use  of 

Streets— NwiLioENCE.  ■ 

In  an  action  for  injuries  by  bSng  struck 
by  an  antomohile  while  walking  in  the  street, 
whether  defendant  was  negligent  held  a  ques- 
tion for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  151S;'  Dec.  Dig.  { 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Curtis  D.  Wilbur,  Judge.  . 

Action  by  John  D.  Blackwell  against' 
George  Renwlck.  From  a  judgment  for 
plaintiff,  and  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.    Affirmed. 

Bert  Campbell,  of  Los  Angeles,  for  appel- 
lant Amend  &  Amend,  of  Los  Angetea,  for 
respondent 

JAMB."?,  J.  Plaintiff  sued  to  recover  dam- 
ages for  injuries  alleged  to  have  been  suffer- 
ed through  the  negligence  of  defendant.  The 
cause  was  tried  before  the  court  sitting 
without  a  Jury,  and  the  findings  and  Judg- 
ment were  In  favor  of  plaintltt.    The  alleged 
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negligence  acts  of  defendant  consisted  IK'  sO 
driving  an  automobile  on  a  pnbUc  Street  at 
the  outskirts  of  tbe  dty  of  Loa  Angeles  that 
It  collided  with  plalntUf,  who  was  a  pedies^ 
tilan  upon  the  street.  At  tbe  ontsetlt  may 
be  observed  that  there  was  a  conflict  In  the 
evidence  as  to  the  manner  in  which  the  ac- 
cident occurred.  Plaintiff  testified  that  at 
about  5:30  o'clock  p.  m.  on  the  10th  day  of 
November,  1910,  he  and  his  wife  alighted 
from  a  car  which  was  traveling  aoutherly 
on  Santa  F6  avenue  and  at-  tlie  injunction  of, 
the  latter  street  with  Yeiteon  avenue;  that 
Vernon  and  Santa  F6  avenues  Intersect  at 
that  point  at  right  angles;  that  plaintiff's 
home  was  located  a  short  distance  soutberljr 
from  Vernon  avenue  on  Santa  1%  aveiiue, 
toward,  which  place  he  and  his  wife  were 
then  traveling;  that  Santa  V6  avenue  at 
that  location  was  in  the  condition  of  an  or- 
dinary county  road,  having  a  very  rough  sur- 
face and  without  cement  or  other  sidewalks 
on  either  side  of  it;  that  according  to  their 
custom  plaintiff  and  bis  wife  started  to  walk 
southerly  in  the  dlrectiota  of  their  home 
down  Santa  F6  avenue  and  a  Uttlfe  to  the 
right  of  the  center,  of  it,  the  wife  walking 
between  the  rails  of  a  car  track  laid  on  the 
right  side  of  said  avenue  and  the  husband 
at  the  left  of  tbe  inner  rail  'of  said  track; 
tliat,  after  having  progressed  a  distance  of 
about  100  feet  an  automol)Ue  suddenly  canle 
upon  them  from  the  rear  without  warning 
of  any  kind,  either  by  the  sounding  otf  a  horn 
or  other  alarm;  and  that  before  plaintiff 
could  move  to  a  place  of  safety  he  was  run 
over  by  the  machine  and  seriously  injured. 
The  plaintiff  further  teatifled  that  up  to  the 
moment  that  the  automobile  came  upon  them 
he  had  heard  no  noise,  and -had  not  seen  the 
approaching  vebicle.  He  further  testified 
that  on  the  side  of  the  street  where  he  and 
his  wife  were  walking  there  was  only  a  dis- 
tance of  nine  or  ten  feet  from  that  side  of 
the  street  to  the  west  rail  of  the  car  track 
along  which  they  were  walking,  and  that  the 
distance  from  the  east  rail  of  said  track  to 
the  opposite  or  easterly  side  of  the  street 
was  about  34  feet  He  denied  that,  as  as- 
serted by  defendant,  there  was  a  path  an- 
swering for  a  sidewalk  on  th«  west  side  of 
the  street  along  which  pedestrians  custom- 
arily traveled;  on  the  contrary,  his  testi- 
mony was  that  because,  of  the  lack  of  a  side- 
walk pedestrians  habitually  Used  the  street 
In  traveling  to  and  from  points  along  its 
course.  The  defendant  In  his  testimony 
gave  his  version  of  the  events  leading  up  to 
the  accident.  He  testified  that  he  was  trav- 
eling along  Santa  P6  avenue  in  the  same  di- 
rection In  which  plaintiff  and  his  wife  were 
moving,  and  that  up  to  the  time  he  reached 
the  intersection  of  Santa  F6  avenue  with 
Vernon  avenue  he  was  traveling  at  the  left 
of  the  car  track  running  down  Santa  F6  ave- 
nue, and  that,  when  he  reached  Vernon  ave- 
nue, he  turned  toward  the  right  and  proceed- 


ed aoutberly  with  the  westerly  rail  of  the 
<ar  track,  upon  which  plaintiff  and  his  wife 
were  walking,  betwieen  the  wheels  of  his  au- 
tomobile. He  admitted  that  he  observed 
plaintiff  and  his  wife  in  ample  time  to  have 
stopped  tbe  automobile,,  but  his  statement 
was  that  he  was  traveling  at  a  moderate 
rate  of  speed,  not  to  .exceed  15  miles  per 
[  hoar,  and  that  when  he  was  about  100  feet 
!  away  from  plaintiff  both  plaintiff  and  his 
I  wife  turnfid  .and  faced  the  automobile  and 
;  there  stood;  that  he,  defendant,  observing 
that  there  was  ample  room  to  drive  his  au- 
tomoblte  to  the  right  of  plaintiff  and  his 
wife  and  between  them  and  the  westerly 
line  of  the  street,  started  as  he  approached 
them  to  guide  his  machine  in  that  manner 
around  them,  when  plaintiff's  wife  suddenly 
Jumped  toward  the  westerly  side  of  the 
street;  that,  In  order  to  avoid  injuring  her, 
he  turned  his  macUae  to  the  left,  and  that 
he  would  have  escaped  injuring  either  of  the 
pedestrians  had  not  the  plaintiff  suddenly 
moved  in  front  of  the  machine,'  and  was 
then  struck  by  It.  He  testified  that  his  ma- 
chine was  equipped  with  gas  and  oil  lights, 
all  of  which  were  burning  at  the  time,  and 
that  he  did  not  give  alarm  hy  blowing  the 
horn  because  he  noticed  that,  when  he  was 
about  a  hundred  feet  away  from  plaintiff 
and  his  wife,  they  had  turned  and  .observed 
the  automobile.  The  findings  of  the  court, 
as  has  been  noted,  determined  the  facts  in 
favor  of  plaintiff.  This  appeal  was  taken 
from  the  judgment  as- entered,  and  also  from 
an  order  made  denying,  defendant  a  new 
trial. 

It  is  contended  that  tbe  faets  as  shown 
by  ttie  evidence  did  not  establish  tlie  charge 
of  -negligence  against  tbe  defendant,  and. 
further,  that  plalntllTs  injuries  were  caused 
through  his  own  contributory  negligenca 
As  pertinent  to  the  latter  contention,  it  is 
insisted,  first,  that  plaintiff  was  neglig^t 
In  walking  in  the  roadway  when  there  was 
provided  a  sidewalk  for  pedestrians;  and, 
second,  that,  oonceding  his  act  in  being  upon 
the  roadway  to  be  without  negUpence,  never- 
theless, his  failure  to  look  for  tbe  approach 
of  vehicles  before,  starting  to  travel  along 
the  street,  and  his  conduct  immediately 
before  and  at  the  time  of  the  collision  show- 
ed'a  lack  of  the  exercise  of  reasonable  care 
on  his  part 

[1,2.]  As  to  the  contention  that  the  act  of 
walking  upon  the  street  was  negligent  be- 
cause a  sidewalk  had  been  provided  for  pe- 
destrians, it  is  sufficient  to  say  that  the  mat- 
ters as  to  whether  a  sidewalk  in  fact  existed, 
or  whether  its  condition,  if  one  did  exist, 
was  such  as  to  warrant  pedestrians  in  the 
exercise  of  ordinary  care  in  using  the  street, 
instead  of  such  walk,  were  matters  of  fact 
nrhich,  upon  the  conflicting  evidence  submit- 
ted, were  for  tbe  trial  court  sitting  as  a 
Jury  to  determine,  and,  even  though  it  had 
appeared  that  there  was  a  sidewalk  custom- 
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arlly  used  by  pedestrian,  ibat .  fact  alone 
would  not  warrant  the  deduction  that  as  a 
matter  of  law  plaintiff  was  guilty  of  contribu- 
tory negligence  In  using  tbe  street,  Instead  of 
such  sidewalk.  In  the  case  of  Schlerhold  t. 
N.  B.  &  M.  R.  R.  Co.,  40  Cal.  465,  It  la  said: 
"There  Is  nothing  In  the  point  that  the  de- 
ceased was  wrongfully  In  the  street  at  the 
time  of  tbe  accident,  because  he  went  there 
to  play.  If  he  bad  the  necessary  discretion 
and  physical  ability  to  be  allowed  to  be  in 
the  streets  at  all,  unattended,  tbe  purpose 
for  which  be  went  there  la  entirely  imma- 
terial. •  •  »  The  streets  were  made  tor 
travelers,  it  is  true,  but  tbe  fact  that  a  per- 
son is  there  for  other  purposes  does  not  jus- 
tify a  trespass  committed  upon  his  person. 
*  *  *  If  the  deceased  was  playing  in  the 
street  at  the  time  of  the  Injury,  he  may 
thereby  have  Increased  the  danger  or  tbe 
difficulty  of  the  defendant  to  avoid  tbe  in- 
Jury.  This  would  be  material,  but  still  the 
inquiry  would  be,  what  happened  and  what 
WHB  done  in  the  street,  and  not  for  what  rea- 
son the  deceased  was  there." 

[3]  Neither  can  it  be  said  as  a  matter  of 
law  that  plaintiff  was  negligent  in  not  look- 
li^  back  up  tbe  street  to  observe  whether 
tbere  were  vehicles  approaching  before  pro- 
ceeding southerly.  It  cannot  be  said  that, 
bad  be  observed  the  approach  of  tbe  auto- 
mobile before  be  and  bis  wife  started  to 
move  in  a  southerly  direction,  they  could  not 
have  reasonably  and  prudently  started  on 
their  course  along  tbe  very  x>ortlon  of  the 
street  traversed  by  them  up  to  tbe  time  of 
the  collision.  It  certainly  was  not  their 
duty  to  turn  about  constantly  and  repeat- 
edly to  observe  the  approach  of  possible 
vehicles  from  the  rear  where  the  drivers  of 
such  vehicles  could  plainly  obaerve  them  in 
time  to  give  warning,  or  turn  out  and  avoid 
a  collision.  The  defendant  admitted  that 
he  could  have  stopped  his  machine  within 
a  distance  of  about  twenty  feet,  but  he  re- 
lied upon  hla  beli^  that  he  could  pass  the 
I)edestrlBn8  at  their  right  without  running 
any  risk  of  injuring  them. 

[4]  If  we  take  tbe  statment  of  plaintiff  to 
be  true,  as  we  must,  in  view  of  tbe  conflicting 
state  of  the  evidence,  then  it  might  reason- 
ably appear  that,  bad  defendant  g^ven  warn- 
ing by  sounding  his  horn  at  the  time  he  first 
observed  plaintiff,  plaintiff  might  have  be«i 
able  to  move  out  of  the  way  and  avoid  the 
collision.  In  effect,  plaintiff's  testimony  was 
that  tbe  automobile  came  upon  him  so  sud- 
denly that  he  was  startled  and  acted  with 
some  precipitation,  pushing  his  wife  as  he 
thought  out  of  tbe  way  of  injury,  and  at- 
tempted to  save  himself. 

[5]  Where  the  clrcumstanoes  are  such  that 
a  person  acts  in  a  way  that  a  reasonably 
prudent  man  would  not  act  bad  he  time  for 
ddlberatlon,  and  so  perhaps  Increases  the 
danger  of  injury  being  inflicted  upon  bim, 


It  cannot  necessarily  be  said  that  he  was 
guilty  of  contributory  negligence,  but  under 
all  tbe  ciicnmatances  of  tbe  case  that  ques- 
tion must  be  resolved  by  the  jury.  We 
quote  from  tbe  case  of  Davis  v.  Padflc  Pow- 
er Co.,  lOT  OaL  S76,  40  Pac.  962,  48  Am. 
St  Rep.  166:  "It  la  only  wbere  the  undis- 
puted facts  are  suCb  as  to  leave  but  one  rea- 
sonable inference,  and  that  of  negligence^ 
that  the  court  is  Justified  in  taking  the  ques- 
tion from  the  Jury.  It  is  not  enough  tbat 
the  evidence  be  without  conflict.  If,  upon 
tbe  facts  disclosed,  there  is  room  for  a  rea- 
sonable deduction  of  proper  care  on  the  part 
of  tte  person  injured,  the  case  Is  one  for 
the  jury."  And  in  tbe  case  of  Schlerhold  v. 
N.  B.  &  M.  R.  R.  Co.,  supra,  it  Is  said:  "The 
fact  of  ne^lgence  is  generally  an  inference 
from  many  facts  and  circumstances,  all  of 
which  it  is  the  province  of  the  jury  to  find. 
It  can  very  seldom  happen  that  the  question 
ia  80  clear  from  doubt  that  the  court  can 
undertake  to  say  as  a  matter  of  law  that  the 
jury  could  not  fairly  and  honestly  find  for 
the  plaintiff."  See,  also,  Fox  v.  Oakland 
Consolidated  St  Ry.,  118  Cal.  66.  60  Pac. 
26,  62  Am.  St  Rep.  216;  Daly  r.  Hlnz,  113 
Cal.  366,  45  Pac  693. 

[I]  In  this  case,  under  tbe  state  of  the  evi- 
dence, as  we  have  briefly  summarised  it,  it 
became  the  duty  of  the  court  to  determine 
the  question  as  to  tbe  negligence  of  tbe  de> 
fendant  and  as  to  whether  platntifl  waa, 
under  all  of  the  drcnmstanees  shown,  guilty 
of  contributory  negligence,  and  with  the  con- 
clusions thereon  made,  midev  the  authorities, 
an  appellate  court  cannot  interfere. 

Tbe  judgmeut  and  order  are  aflSrmed. 

We  concur:    ALLEN,  P.  J.;    SHAW,   3. 


In   re  ANTHOKT'S  ESTATE. 

SPEED  V.   RATZBACH. 
(Civ.  1,159.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifomia.     Feb.  11,  1918.) 

1.  WitM    (I    130*)— "Ologbaphio    Will"— 
Statutobt  Pbovisions. 

Under  Civ.  Code,  {  1277,  defining  an  "olo- 
graphic will"  as  one  entirely  written,  dated, 
and  signed  by  the  hand  of  the  testator  himself, 
the  date  mast  contain  the  year,  month,  and  day, 
and  hence  tbe  omission  of  the  month  was  fatal. 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent 
Dig.  II  336,  338-340;   Dec.  Dig.  i  130> 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4.  pp.  3321,  3322.^ 

2.  Wiixs  <S  130*)— Ologbaphio  Wili>-Ri:q- 

ttlSITES. 

Where  a  decedent,  just  prior  to  his  death, 
wrote  a  letter  relative  to  the  disposition  of  his 
property  which  was  not  dated  and  hence  was 
not  sufficient  as  an  olographic  will,  it  and  anoth- 
er letter  properly  dated  could  not  be  taken  to- 
fcetber  as  constitutinK  deeedent's  will  unless  the 
second    letter   was    testamentary   in   character 


*For  otber  casee  see  same  topic  and  (ection  NUMBER  la  Dec.  Dig.  A  Am.  Dig.  Key-Mo,  Series  &  Rep'r  Iiid<M> 
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and  HO  referred  to  the  first  letter  u  to  incor- 
porate it  therein. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SS  336,  33S-340 ;   Dec.  Dig.  i  ISO.*) 

3.  "Will."!   (§  448*)— Prjesumptions  in  Favob 
OF  Testacy— Application. 

The  rule  of  law  that  faTors  testacy  as 
against  intestacy  only  applies  where  the  exist- 
ence of  the  testamentary  intent  is  ascertained 
and  the  subject-matter  of  the  doabt  is  one  of 
construction,  and  when  there  is  a  doubt  as  to 
the  existence  of  the  testamentary  intent  the 
rule  docs  not  apply. 

[E3d.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  064;    Dec  Dig.  I  44&»] 

4.  WiLM  ((  130*)— Ologbaphio  Wills— Rbq- 

VISITES. 

A  decedent  jnst  prior  to  his  death  wrote  a 
letter  to  S.  not  dated  so  as  to  constitute  an 
olographic  wilL  stating  that  he  desired  his  real 
estate  sold  and  the  proceeds  given  to  a  labor 
organization,  that  he  imposed  the  duty  of  at- 
tending to  this  matter  on  S.  and  gave  him  pow- 
er of  attorney,  that  the  local  union  would  bury 
him,  and  that  all  moneys  left  over  from  the 
benefits  due  him  should  remain  in  the  local. 
He  also  inclosed  a  power  of  attorney  to  sell  the 
Teal  estate.  In  another  letter  written  at  the 
same  time,  be  stated :     "I   have  given   S.   the 

fiwer  of  attorney  to  sell  my  property.  •  •  • 
direct  that  the  money  left  over  from  the  ben- 
efits doe  me  shall  belong  to  my  locaL"  Beld, 
that  the  second  letter  appeared  to  be  a  narra- 
tion of  the  things  accomplished  through  the  in- 
strumentality of  R.  and  by  means  of  the  power 
of  attorney,  the  direction  as  to  the  disposition 
of  benefits  being  at  most  confirmatory  of  the 
intention  indicated  in  the  letter  to  S.,  and 
hence,  this  second  letter  not  being  testamentary 
in  character,  the  two  letters  could  not  be  taken 
together  as  constituting  an  olographic  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  li  336,  338-340:    Dec  Dig.  {  130.*] 

6.  Wills  (i  130*)— Oloobaphio  Wnx— Rxq- 

UISITE8. 

Assuming  that  the  second  letter  was  tes- 
tamentary in  character,  there  was  not  a  suffi- 
cient reference  to  the  letter  to  S.  to  incorporate 
it  therein,  since  to  incorporate  one  instrument 
in  another  by  reference  the  reference  must  be 
dear,  certain,  and  unambiguous. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  336,  338-340 ;   Dec  Dig.  i  130.*] 

An>eal  f^om  Superior  Court,  Alameda 
County;    N.  D.  Amot,  Judge. 

Petition  by  George  Speed  for  the  probate 
of  an  alleged  will  of  3.  A.  Anthony  (also 
known  as  Jacob  Anthony),  deceased.  E>oin 
an  order  admitting  the  alleged  will  to  pro- 
bate, Barbara  Batzbach  appeals.  Reversed 
with  directions. 

I.  F.  Chapman,  of  San  Francisco,  for  appel- 
lant. John  W.  Owllt,  of  Oakland  (Ooodfel- 
low,  EellB  &  Orrick,  of  San  Francisco,  of 
oonnsel),  for  re^Mudent. 

MUBPHEY,  Judge  pro  tern.  This  is  an  ap- 
peal from  an  order  of  the  superior  court  of 
the  county  of  Alameda,  admitting  to  probate 
as  the  last  will  and  testament  of  deceas- 
ed two  letters  written  entirely  in  the  hand- 
writing of  the  deceased  a  short  period  of  time 
before  his  death  and  addressed  to  the  respond- 
ent and  another  friend  Lavin.  These  letters 
are  quite  long,  and  contain  a  large  amount 


of  immaterial  matter  relative  to  the  writer's 
dissatisfaction  with  social,  religious,  and  in- 
dustrial conditions  generally,  and  informing 
his  friends  that  he  has  concluded  to  end  it 
all  in  death,  which  he  states  to  them  will 
have  resulted  before  the  letters  reach  them. 
These  letters,  in  so  far  as  they  relate  to  any- 
thing material  to  this  diS(»i88lon,  are  m 
follows : 

"San  Francisco,  27,1911.  To  George  Speed 
— Dear  Comrade:  I  have  made  up  my 
mind  that  there  is  one  slave  too  many  in 
this  world  and  that  I  am  that  one.  Accord- 
ingly when  yoa  read  these  lines  I  shall  be 
dead.  *  *  *  I  send  my  last  greetings  to 
those  nearest  to  me  by  the  ties  of  blood.  I 
love  them  now  as  I  have  always.  I  am 
leaving  some  little  property  behind.  •  •  • 
Enough  said.  There  remains  then  the  I.  W. 
W.,  and  it  is  my  last  will  and  desire  that  my 
little  real  holdings  be  sold  as  speedily  as  may 
be  and  the  money  sent  to  general  headquar- 
ters. No.  518  Cambridge  Building;  Chicago, 
Illinois,  to  be  used  for  the  purpose  of  organ- 
ization and  propaganda.  I  do  not  specif. 
They  know  best  I  name  the  I.  W.  W.  as 
beneficiaries  because  I  firmly  believe  in  the 
coming  struggle,  etc  *  *  *  It  is  upon 
you,  my  friend,  that  I  imiwse  the  duty  of 
attending  to  this  matter.  I  give  you  the 
power  of  attorney.  The  necessary  pai>era 
yoa  will  find  at  my  safe  deposit  box.  *  •  • 
My  union.  Local  No.  127,  will  bury  me.  All 
moneys  left  over  from  the  benefits  due  me 
shall  remain  in  the  local,  to  be  used  as  they 
see  fit  You  will  notify  0.  D.  Lavln,  Builders' 
Trade  headquarters,  Oakland.  •  *  •  Fare- 
well, and  keep  in  kindly  remembrance  your 
comrade,  J.  A.  Anthony." 

"San  Francisco,  June  27,  1911.  Charles  D. 
Lavln — Dear  Comrade:  When  we  parted  on 
Monday  you  said  that  you  would  see  me  on 
Thursday.  So  you  will,  twt  you  must  come 
to  me,  to  my  siMe,  where  yon  will  find  me 
dead.  •  •  *  For  this  and  other  reasons 
I  find  my  satisfaction  in  b^ng  able  to  render 
the  I.  W.  W.  a  slight  service  after  I  am  dead. 
I  have  given  George  Speed  the  power  of  at- 
torney to  sell  my  property  and  sent  the  pro- 
ceeds to  headquarters  in  Chicago.  •  •  * 
Local  127  will  bury  me  of  course,  and  I 
direct  that  the  money  left  over  from  the 
benefits  due  me  shall  belong  to  my  local. 
*     *    *    J.  A.   Anthony." 

It  is  not  disputed  that  everthlng  contained 
in  these  two  letters  is  in  the  handwriting  of 
the  deceased;  and  it  may  be  inferred  from 
the  record  that  the  power  of  attorney  men- 
tioned in  the  letters  was  received  by  Speed  in 
the  same  envelope  that  conveyed  to  blm  the 
letter.  The  power  of  attorney,  being  desig- 
nated, "Power  of  Attorney  Special,"  was 
dated  Jime  26,  1911,  and  signed  by  Jacob 
Anthony  (whose  Identity  with  the  J.  A.  An- 
thony who  signed  the  two  letters  above  set 
out  is  conceded),  and  provided  that:    "Said 


•Tor  otner  cues  se«  same  topic  and  ssctlon  NUMBER  la  Sec.  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Bep'r  Indexes 
131  P.— 7 


Digitized  by 


v^oogle 


131  PACIFIO  REPOBtBB 


(Cal. 


George  Speed  Is  hereby  authorized  as  my  at- 
torney to  Bell"  certain  real  estate  described  In 
said  power  and  constituting  all  the  real  estate 
owned  by  the  deceased.  This  power  of  at- 
torney was  not  acknowledged,  but  was  signed 
and  sealed  In  the  presence  of  a  notary  public. 

The  first  of  these  letters,  the  Speed  letter, 
tras  offered  for  and  admitted  to  probate  on 
July  29,  1911.  The  appellant  herein  Imme- 
diately filed  an  application  for  the  revocation 
of  the  probate  of  the  letter  upon  the  ground 
that  It  was  not  dated,  and  therefore  could 
not  be  admitted  as  an  olographle  will:  Sub- 
sequently and  before  action  had  been  taken 
On  this  petition  for  revocation  the  respondent 
herein  filed  a  petition  for  probate  of  both  let- 
ters above  set  out  upon  the  ground  that  the 
two  letters  constituted  the  will  of  the  deceas- 
ed, and  that  the  omission  of  the  date  in  one 
was  supplied  by  the  date  in  the  other.  The 
appellant  herein  filed  a  contest  to  the  admis- 
sion to  probate  of  these  letters  as  the  will  of 
the  deceased;  and  upon  the  trial  of  the 
Issues  thus  raised  the  order  appealed  from 
herein  resulted. 

[  1  ]  It  is  practically  conceded  that  the  Speed 
letter  Is  not  sufficient  as  an  olographic 
will,  It  falling  to  measure  up  as  such  to  the 
statutory  requirements  (Civ.  Code,  §  1277)  as 
Interpreted  by  the  dedslons  of  the  court  of 
last  resort  in  this  state  (Estate  of  Martin,  58 
Cal.  531 ;  ESstate  of  Price,  14  Cal.  App.  462. 
112  Pac.  482);  the  essential  requirement  that 
In  the  dating  the  "year,  the  month  and  the 
day"  must  be  given  not  being  fulfilled. 

We  now  come  to  the  Lavin  letter,  held  by 
the  trial  co'urt  to  have  incorporated  the 
Speed  letter  by  reference  in  such  a  way  as 
to  constitute  the  two  letters  the  will'  of  the 
deceased. 

[2]  The  first  question  suggested  la  as  to 
whether  the  Lavln  letter  in  Itself  is  testa- 
mentary In  character,  and  whether  it  dis- 
closes on  its  face  any  intimation  or  Intention 
on  the  part  of  the  deceased  to  constitute  it 
his  last  will;  and  finally,  If  it  can  be  said  to 
possess  either  of  these  characteristics  to  a 
satisfactory  or  convincing  extent,  then  is 
there  such  a  reference  in  the  Lavln  letter  to 
the  Speed  letter  as  would  Incorporate  the 
latter  into  the  former  within  the  meaning 
and  intent  of  the  law  applicable  to  such  a 
contingency? 

In  order  to  effectuate  these  two  letters  as 
a  testamentary  disposition  of  property  the 
latter  must  have  testamentary  character. 
In  Re  Noyes'  Estate,  40  Mont.  231,  106  Pac. 
35!5,  the  Suiweme  Court  of  Montana  says: 
"A  paper  not  of  a  testamentary  character  is 
to  be  construed  with  one  having  that  char- 
acter whenever  the  latter  has  by  proper  ref- 
erence to  the  former  incorjwrated  it  within 
itself,  thus  giving  it  also  a  testamentary 
character." 

[3]  The  rule  of  law  that  favors  testacy  as 
against  Intestacy  only  operates  where  the 
existence  of  the  testamentary  Intent  Is  ascer- 


tained tlfad'tfae  snbject-ma'tt^  of  the  donbt  is 
one  of  construction.  Where  there  Is  a  doubt  as 
to  th^  existence  of  the  animus  testandi,  the 
rule  In  favor  of  testacy  is  not  applicable. 
In  Estate  of  Meade,  118  Cal.  428,  50  Pac.  541, 
62  Ant  St.  Rep.  244,  the  Supreme  Court  says: 
"The  Intention  of  the  deceased  that  the 
paper  should  stand  for  a  last  will  and  testa- 
ment must  be  plainly  apparent.  The  heirs 
at  law  are  not  to  be  disinherited  unless  sudi 
intention  be  clearly  manifested." 

"Effect  must  be  given  to  the  intention  of 
the  testator  If  that  can  be  discovered  and 
is  consistent  with  the  rules  of  law ;  but  the 
intention  mast  be  expressed  with  legal  cer- 
tainty;, otherwise  the  title  of  the  heirs  at  law 
innst  prevail."  Sutherland  y.  Sydnor,  84 
Va.  880,  6  S.  E.  480. 

Carrying  this  Idea  a  little  further,  we  find 
this  language  in  the  case  of  McBride  v.  Mc- 
Bride,  67  Va.  476:  "It  must  satisfactorily 
appear  that  he  intended  the  .very  paper  to 
be  his  will.  Unless  It  so  appear  the  paper 
must  be  rejected." 

In  Re  Richardson,  94  Cal.  63,  29  Pac.  484, 
15  Lk  R.  A,  935,  ths  Supreme  Court  says: 
"It  is  not  for  courts  to  declare  that  to  be  a 
testamentary  disposition  of  his  estate  where 
it  does  not  clearly  appear  that  such  was  the 
intention  of  the  Individual  executing  it" 

[4,  S]  With  these  principles  of  law  In  mind, 
can  it  be  said  that  the  deceased,  at  the 
time  of  writing  the  Lavln  letter,  entertained 
the  slightest  suggestion  that  he  was  writing 
a  will?  The  very  idea,  as  it  appears  to  us, 
is  inconsistent  with  anything  contained  In 
the  letter,  and  certainly  Inconsistent  with 
the  previous  conduct  and  acts  of  the  deceas- 
ed as  well  as  inconsistent  with  the  theory 
of  respondent.  The  letter  upon  Its  face  ap- 
pears to  be  a  narration  to  his  friend  of 
things  accomplished  through  the  instrumen- 
tality of  his  friend  Sjieed  and  by  means  of 
the  power  of  attorney  executed  to  him.  The 
only  language  hinting  at  testamentary  dispo- 
sition is  in  the  direction  that  the  money  left 
over  from  the  benefits  due  shall  belong  to 
his  lot:al.  This  was  a  repetition  of  the 
thought  expressed  In  the  Speed  letter,  and  at 
most  was  confirmatory  of  the  inleution  there 
indicated.  There  can  be  no  doubt  but  that 
the  atmosphere  created  by  these  letters  and 
the  power  of  attorney  to  Sp^d  Indicates  an 
intention  on  the  part  of  th^  decedent  to  dis- 
pose of  his  property.  This  Intention  is  not, 
however,  made  manifest  by  the  Lavln  let- 
ter. On  the  contrary,  that  letter  assumes 
the  effectuation  of  his  purposes  through  the 
instrumentality  of  the  power  of  attorney  and 
directions  given  to  Speed.  No  person  we  ap- 
prehend would  have  been  more  surprised  than 
the  deceased  had  the  suggestion  been  made 
to  him  that  he  was  at  the  time  of  writing 
the  I^Avin  letter  making  his  will. 

It  Is  true  that  the  means  he  adopted  t^t 
disposing  of  his  property  were  ineffectual 
and  abortive;  but  this  is  no  Justification  for 
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a  mart  to  sabstltata  a.  method  of  Its  owd 
to  give  life  and  force  to  wliat  It  may  de- 
termine to  be  the  general  Intent  of  the  party. 
To  Incorporate  into  a  paper  an  Intent  en- 
tirely forei^  to  anything  suggested  by  the 
drcomstances  enrrounding  its  making  and 
not  manifested  by  anything  appearing  upon 
its  f&ce,  and  inconsistent  with  the  previous 
conduct  and  expressions  of  the  author,  would 
be  to  make  the  court  and  not  the  deceased 
the  testator. 

Assuming  the  lAyljD  letter  to  baye  testa- 
mentary character  (and  we  are  entirely  sat- 
isSed  that  It  bas  not),  we  are  next  met  with 
the  proposition  that  there.  Is  nothing  upon 
the  face  of  the  letter  that  indicates  an  in- 
tention or  design  to  iiKwrporate  in  it  the 
Speed  letter.  The  conclusion  of  the  trial 
court  In  that  respect  Is  purely  speculative 
and,  as  we  see  it,  in  the  nature  of  a  flat- 
determination.  There  Is  no  evidence  In  the 
record  supporting  this  theory ;.  luad  the  cir- 
cumstances Indicate  that  In  referring  to  the 
"power  of  attorney"  given  to  Speed  the  de- 
ceased meant  Just  what  he  said.  In  the 
power  of  attorney  he  gtves  ■  Speed,  as  hei  sup- 
poses, power  to  "sBir  Us  real  estate.  In 
the  letter  to  Speed  be  informs .  him  that  It 
is  his  "will  and  desirei"  that  his  real  hold- 
ings "be  sold,"  and  in  the  letter  to  Lavln 
he  says  that  he  has  given  "Speed  the  power 
of  attorney  to  sell."  These  oonstltnte  clear 
evidence  and  expression  of .  his  belief  that 
the  power  of  attorney  la  a  sufficient  method 
to  effectuate  bis  purposes,  and  there  is  no 
doubt  but  that  when  he  wrote  to  LdTtn  sndi 
was  his  understanding. 

The  law  requires  that  before  an  instru- 
ment may  be  incorporated  in  another  by  ref- 
erence the  reference  must  be  clear,  certain, 
and  unambiguous.  In  Estate  of  Toung,  123 
Cal.  337,  55  Pac.  1011,  the  Supreme  Court 
says:  "An  existing  writing  may  by  ref- 
erence be  Incorporated  Into  and  made  a  part, 
of  a  will;  but. before  such  an  extrinsic  doc- 
ument may  be  so  incorporated  the  descrip- 
tion of  it  in  the  will  Itself  must  be  so  clear, 
expUdi;  and  unambiguous  as  to  leave  its 
Identity  free  from  doubt"  AgaUi  In  Re 
Shlllaber,  74  Cal.  144,  16  Pac.  463,  5  Am. 
St  Rep.  438,  the  court  says:  "All  the  au-- 
thorities  to  which  our  attention  has  been 
called  agree  that  any  paper  may  be  referred 
to  and  made  part  of  the  will.  •  •  •  If 
the  will  be  duly  executed  and  attested,  the 
paper  referred  to,  whether  attested  or  not, 
will  become  a  part  of  the  will  if  It  be  al- 
ready In  existence  and  is  clearly  described 
and  identified."  Authorlttea  to  this  effect 
might  be  malUpUed  almost  without  limit 
See  Tuttle  r.  Berryman,  94  Ky.  563,  23  8.  W. 
345;  Brown  v.  Clark,  77  N.  Y.  369;  Dyer  v. 
Brvlng,  2  Dem.  Snr..(N.  T.)  ICO.  AUen  v. 
Maddock,  11  Moore,  P.  Q.  C.  427,  6  Week. 
Rep.  825,  Is  the  leading  KngUsh- authority  on 
the  subject  of  what  wUl  serve  to  incorporate 


an  unattested  paper  In  an  attested  wllL 
From  these  authorities  It  must  be  apparent 
that  the  purported  reference  in  the  Lavln 
letter  to  the  Speed  letter  wholly  fails  to 
measure  up  to  the  requirements  of  the  law. 
The  order  appealed  from  is  reversed,  and 
the  trial  court  directed  to  deny  the  petition. 

We  ccmcur:   LENXON,  P.  J.j  HXLL,  J. 


SIMPSON  V.  SIMPSON.     (Civ.  1,060.) 
(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Feb.  10,  1013.) 

1.  DivoBCE  ({$  199,  209*)  —  AcTrorr  roB  Dl- 

VOHCB  AND  '•AUMONT"— JUDGMIKTS. 

Where  an  action  is. for  divorce  and  for  ali- 
mony, the  application  for  alimoior,  though  not 
a  separate  suit,  ia  a  proceeding  for  a  separate 
judgment  which,  when  granted,  has  nothing  to 
do  with  the  final  judgment;  "alimony"  in  the 
strict  legal  sense  being  a  provision  which  the 
court  may  make  for  the  support  of  the  wife 
pending  a  suit  for  divorce,  and  alimony,  strict- 
ly speaking,  proceeds  only  from  hnsbond  to 
wife. 

[Eid.  Note.— For  other  cases,  see  Dlvoroe, 
Cent  Dig.  gg  585,  586,  721,  605-609 ;  Dec.  Dig. 
g{  199,  209.' 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  807-311;  voL  8,  pp.  7571,  7672.]       ' 

2.  Husband  akd  Wots  (J  285%»)  —  Aowow 
roB  Separate  Maintenance. 

Where  a  wife  has  a  cause  for  divorce,  she 
may,  .under  Civ.  Code,  §  137,  sue  for  support 
and  maintenance  without  applying  for  a  di- 
vorce, but  the  right  rests  upon  the  existence  of 
the  marriage  relation. 

[£^  Note.— For  other  cases,  see  Hnsband  and 
Wife,  Cent  Dig.  |  1074;  Dec  Dig.  |  285%.*] 

3.  DiTOBCE  (g  219*)  —  Action  ros  Divobce 
AND  Alimony— Dbcbeb  fob  Alimonz— De- 
CBEE  FOB  DivoBCE— Effect. 

Where  a  wife,  suing  for  divorce  and  ali- 
mony, obtained  a  judgment  for  alimony,  and 
thereafter  tlie  court  rendered  a  judgment  that 
she  take  nothing  by  her  action  and  granting  a 
divorce  to  the  husband,  the  judgment  for  main- 
tenance terminated  on  the  granting  of  the  di- 
vorce. 

[Ed.  Note. — ^For  other  cases,  see  Divorce, 
Cent  Dig.  {{  640,  735-737;  Dec.  Dig.  g  219.*] 

4.  Judgment  d  910*)  —  Actions  —  Likita- 

TIONS. 

An  actioji  o&  a  judgment  for  maintenance 
rendered  in  favor  of  a  wife  is'  barred  by  the 
five-year  statute  of  limitations  (Code  Civ.  Proc. 
S  33iB,  gabd.  1),  and  limitations  will  bei;in  to 
run  against  the  judgment  on .  the  date  thereof. 
fEd.  Note.— For  other  cases,  see  Judgment 
Cent  IMg.  gg  1732-1737;  Dec.  Dig.  g  910.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  Geo.  H.  Cabaniss, 
Judge. 

Action  by  Annie  '  Simpson  against  John 
Slmp.son.  From  a  Judgment  for  defendant, 
plaintiff  appea'ls.    Reversed. 

Frank  Schilling,,  of  San  Francisco,  for  ap- 
pellant T.  J.  Crowley,  of  San  Francisco, 
for  respondent 

CHIPMAN,  P.  J.  On  September  24,  1910, 
plalntlS  filed  her  complaint  to  enforce  pay- 


*Far  otner  caaes  see  urn*  topic  and  lecUon  NUMBSR  In  Dec.  Dig.  A  Am.  Dig.  Key-Ko.  Serlei  ft  Rep'r  Indazw 
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ment  of  a  Judgment  entered,  on  February  12, 
1903,  In  an  action  as  above  entitled,  whlcb. 
It  is  alleged  and  admitted,  was  never  ap- 
pealed from,  and  that  no  part  of  the  Judg- 
ment has  been  paid. 

This  judgment  reads  as  follows:  "In  the 
Superior  Court  of  the  City  and  County  of 
San  Francisco,  State  of  California.  Annie 
Simpson,  Plaintiff,  v.  John  Simpson,  Defend- 
ant Decree  of  Maintenance.  This  cause 
coming  on  regularly  to  be  heard  on  the  12th 
day  of  February,  1903,  upon  the  complaint 
on  file  herein,  defendant  having  failed  to  ap- 
pear and  answer  in  said  action,  and  the  de- 
fault of  the  defendant  for  not  answering  hav- 
ing been  duly  entered  and  upon  proofs  taken 
orally  in  open  court,  from  which  it  appears 
that  all  of  the  allegations  of  the  complaint 
are  sustained  by  testimony  free  from  all 
legal  exceptions  as  to  Its  competency,  admis- 
sibility and  sufficiency ;  and  it  also  appearing 
to  the  said  court  that  said  defendant  was 
duly  and  regularly  served  with  summons  and 
complahit  herein,  and  all  and  singular  the 
law  and  the  premises  being  by  the  court  here 
understood  and  considered.  Wherefore,  it  Is 
ordered,  adjudged,  and  decreed  and  the  court 
does  order,  adjudge,  and  decree,  that  John 
Simpson,  the  defendant  herein,  pay  to  Annie 
Simpson,  plaintiff  herein,  the  sum  of  twenty- 
five  ($25.00)  dollars  per  month,  beginning 
from  the  rendition  of  this  judgment  until  the 
further  order  of  this  court ;  the  further  sum 
of  fifty  ($50.00)  dollars  counsel  fees  and 
costs  of  suit  in  the  amount  of  $44.75.  J.  C. 
B.  Hebbard,  Judge  of  the  Superior  Court 
Dated  this  12Ui  day  of  February,  1903." 

Indorsed:  "Filed  February  12,  1003.  Al- 
bert B.  Mahony,  Clerk,  by  F.  J.  Dugan,  Dep- 
uty Clerk.  Co.  Clerk  F.  No.  15.  I,  Albert 
F.  Mahony,  county  clerk  of  the  city  and 
county  of  San  Francisco,  state  of  California, 
and  ex  ofiicio  clerk  of  the  superior  court,  In 
and  for  said  city  and  county,  hereby  certify 
the  foregoing  to  be  a  full,  true  and  correct 
copy  of  the  original  decree  of  maintenance  In 
the  above-entitled  cause,  filed  in  my  office  on 
the  12th  day  of  February,  A.  D.  1903.  At- 
test my  hand  and  seal  of  said  court,  this  12tb 
day  of  February,  1003.  Albert  B.  Mahony, 
Clerk,  by  A.  S.  Levy,  Deputy  Clerk." 

Indorsed  on  back:  "No.  82,991.  Depart- 
ment 4.  Superior  Court,  State  of  California, 
City  and  County  of  San  Francisco.  Annie 
Simpson,  Plaintiff,  t.  John  Simpson,  Defend- 
ant   Certified  Copy  Decree  of  Maintenance." 

Defendant  answered  and,  by  way  of  de- 
fense, pleaded  the  following  Judgment  which. 
It  is  alleged  and  Is  admitted,  was  never  ap- 
pealed from:  "In  the  Superior  Court  in  and 
for  the  City  and  County  of  San  Francisco, 
State  of  California.  Annie  Simpson,  Plain- 
tiff, V.  John  Simpson,  Defendant  This 
cauRc-  having  been  brought  on  to  be  heard 
this  20th  day  of  April,  1903,  upon  the  com- 
plaint of  plaintiff,  and  the  answer  and  cross- 
complaint  of  defendant  and  answer  thereto 


and  the  cansA  having  lieen  submitted  to  the 
court  upon  the  evidence  taken,  and  the  court 
having  made  and  filed  its  decision  In  writ- 
ing therein:  Now,  therefore,  in  accordance 
with  said  decision,  upon  motion  of  Messrs. 
Garoutte  &  Goodwin,  counsel  for  defendant, 
it  Is  ordered,  adjudged,  and  decreed  that  the 
plaintiff  take  nothing  by  her  said  action.  It 
is  further  ordered,  adjudged,  and  decreed 
that  the  marriage  between  the  said  plaintiff, 
Annie  Simpson,  and  the  said  defendant,  Joh» 
Simpson,  be  dissolved,  and  the  same  Is  duly 
dissolved  accordingly,  and  the  said  parties 
are,  and  each  of  them  te,  freed  and  absolutely 
released  from  the  bonds  of  matrimony  and 
all  the  obligations  thereof.  Dated  this  25th 
day  of  AprU,  1908.    J.  C.  B.  Hebbard,  Judge. 

"Co.  Clerk  F.  No.  16.  I,  Albert  B.  Ma- 
hony, county  clerk  of  the  city  and  county  ot 
San  Francisco,  state  of  California,  and  ex 
officio  clerk  of  the  superior  court,  In  and  for 
said  city  and  county,  hereby  certify  the  fore- 
going to  be  a  full,  true,  and  correct  copy  of 
the  original  decree  of  divorce  In  the  above- 
entitled  cause,  filed  In  my  office  on  the  25th 
day  of  April,  A.  D.  1903.  Attest  my  hand 
and  seal  of  said  court,  this  20th  day  of  May, 
1003.  Albert  B.  Mahony,  Clerk,  by  F.  J. 
Dugan,  Deputy  Clerk." 

Indorsed  on  back:  "82,991.  In  the  Supe- 
rior Court  of  the  CJlty  and  County  ot  San 
Francisco,  State  of  California.  Annie  Simp- 
son, Pit,  Y.  John  Simpson,  Deft  Certified 
copy  of  Decree  of  Divorce.  Garoutte  ft  Good- 
win, Attorneys  at  Law.  Mutual  Savings 
Bank  Building,  708  Market  St,  San  Francis- 
co.   Telephone  Bush  762." 

These  Judgments  were  admitted  In  evi- 
dence and  constitute  all  the  evidence  in  the 
case  except  as  above  stated.  The  court  made 
the  following  findings:  "(1)  That  on  the 
12th  day  of  February,  1903,  this  court,  de- 
partment No.  4  thereof.  In  that  certain  ac- 
tion then  pending  therein  and  numbered  82,> 
991,  wherein  this  plaintiff  was  the  plaintiff, 
and  the  defendant  here  was  defendant  there- 
in, made  a  decree  of  maintenance,  requiring 
the  defendant  to  pay  to  plaintiff  the  sum  of 
$25  per  month  beginning  on  said  date,  and 
until  the  further  order  of  this  court,  and 
the  further  sum  of  $50  counsel  fees,  and 
$44.75  costs  of  suit  (2)  That  thereafter,  and 
on  the  25th  day  of  April,  1903,  this  court,  de- 
partment No.  4  thereof,  In  that  certain  action 
then  pending  therein,  and  numbered  82,991, 
wherein  this  plaintiff  was  the  plaintiff,  and 
the  defendant  here  was  the  defendant  there- 
in, made  a  decree  adjudging  that  the  plain- 
tiff take  nothing  by  her  said  action,  and  or- 
derhig,  adjudging,  and  decreeing  that  the 
marriage  between  the  said  plaintiff  and  the 
said  defendant  be  dissolved,  and  the  said 
parties  there  and  each  of  them  was  released 
from  the  bonds  of  matrimony  and  all  the  ob- 
ligations thereof." 

As  conclusions  of  law  the  court  found  that 
plaintiff's  prayer  for  relief  should  be  denied 
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and  tbat  defendant  Is  entitled  to  Judgment 
In  his  favor,  and  Judgment  was  accordingly 
entered,  from  which  plalntlft  appeals. 

It  will  be  observed  that  the  title  of  the 
cause  in  both  decrees  of  1903  Is  the  same; 
the  court  and  number  of  the  department  and 
number  of  the  action  are  the  same  and  the 
same  Judge  entered  the  decrees.  The  decree 
of  divorce  followed  the  decree  for  mainte- 
nance two  months  and  was  entered  on  an 
answer  to  plaintiff's  complaint  and  defend- 
ant's cross-complaint  and  answer  to  the 
croes-complalnt.  We  think  it  sufficiently  ap- 
peared that  both  decrees  were  entered  in  the 
same  action.  Appellant  claims  that  the  final 
decree  of  divorce  had  no  effect  upon  the  de- 
cree tot  maintenance,  and  that  the  liability 
thereby  created  Is  a  valid  subsisting  indebt- 
edness of  defendant,  and  plaintiff  should 
have  had  Judgment  foe  the  full  amount  men- 
tioned In  the  decree.  Defendant  pleaded  the 
statute  of  limitation,  subdivision  1,  {  336, 
Code  of  cavil  Procedure.  No  finding  was 
made  on  this  issue,  and  respondent  makes  no 
reference  to  it  in  his  brief.  Respondent  con- 
tends that  "there  can  be  no  doubt  but  that 
the  default  decree  of  maintenance  was  set 
aside  and  defendant  permitted  to  file  his  an- 
swer and  crosa-complaint,  to  which  cross- 
complaint  plaintiff  made  answer,  and  the 
caae  tried,  resulting  in  a  decree  denying 
plaintiff  relief,  and  granting  a  decree  of  dl- 
Toroe  upon  the  cross-complaint" 

We  cannot  doubt  that  defendant's  default 
was  set  aside  and  leave  given  him  to  answer. 
The  subsequent  decree,  two  months  later,  on 
hl8  cross-complaint  and  the  answer  thereto, 
cannot  be  constroed  as  meaning  anything 
leas.  But  it  does  not  follow  that  the  decree 
for  support  or  alimony  pendente  lite  or,  as 
the  connael  claims  It  was,  "for  maintenance," 
waa  set  aside.  We  do  not  know  whether 
plaintiff's  action  was  for  maintenance  with- 
out divorce,  under  section  137,  avil  Oode,  or 
waa  for  a  divorce  under  the  same  section, 
and  support  pendmte  lite.  We  have  nothing 
to  guide  us  but  the  two  decrees. 

£IJ  If  the  action  was  fbr  ffivoroa  and  for 
snivort  the  allowance,  strictly  speaking,  was 
for  alimony  and,  though  the  application  for 
alimony  cannot  be  considered  a  separate  suit, 
It  "is  a  proceeding  for  a  separate  Judgment 
which,  when  granted,  has  nothing  to  do  with 
the  final  Judgment  in  the  case,  and  will  not 
be  affected  by  It"  Hlte  v.  Hite,  124  CaL  389, 
57  Pac.  227,  45  Ia  B.  A.  793,  71  Am.  St.  Rep. 
82;  Sharon  v.  Sharon,  76  Oal.  1,  16  Pae  345. 
It  was  held,  in  Ex  parte  Spencer,.  83  Cal.  460, 
23  Pac.  395, 17  Am.  St  Kep.  266,  that  the  Leg- 
Islatnre  used  the  term  "alimony"  In  the  stat- 
ute in  its  strict  legal  sense  when  prescribing 
the  provision  which  the  court  might  make  for 
the  support  of  the  n-ife  pendente  lite.  And 
alimony  In  that  sense  proceeds  only  from 
husband  to  wife  without  which  relation  there 
can  be  no  alimony.  In  the  same  case  it  was 
pointed  out  that  allowance  made  to  the  wife 
after  decree  of  divorce  should  be  called  "al-  i 


lowance"  or  "permanent  allowance'  and  not 
alimony. 

[2]  When  the  wife  has  a  cause  for  divorce, 
she  may,  without  applying  for  divorce,  have 
an  action  for  "support  and  maintenance" 
(Civ.  Code,  i  137) ;  but  this  right  also  rests 
on  the  fact  that  the  relation  of  husband  and 
wife  exists,  and  a  decree  awarding  such 
maintenance  contemplates  the  existence  of 
the  marital  relation  not  only  when  the  decree 
Is  made  but  during  its  life.  If  the  wife  or 
husband  should  thereafter  bring  an  action 
for  divorce,  the  decree  in  that  action  would 
be  conclusive  of  the  rights  of  the  parties,  and 
"if  it  contained  no  provision  for  support  it 
would  necessarily  terminate  the  allowance 
theretofore  made  in  the  action."  In  the  case 
here  the  decree  of  divorce  expressly  declares 
"that  the  plaintiff  take  nothing  by  her  said 
action  •  •  •  ana  the  said  parties  are, 
and  each  of  them  Is,  freed  and  absolutely 
released  from  the  bonds  of  matrimony  and 
all  the  obligations  there<^." 

[3]  Inasmuch  as  the  decree  of  maintenance 
was  made  In  the  same  action  and  was  de- 
pendent npon  the  existence  of  the  marriage 
relation.  It  must  follow  that  upon  the  termi- 
nation of  that  relation,  the  allowance  would 
cease  especially  as  the  divorce  decree  ex- 
pressly declared  that  plaintiff  should  take 
nothing  by  her  action.  In  Smith  v.  Superior 
Court  136  Cal.  17,  68  Pac.  100,  the  court 
said:  "It  is  conceded  that  a  comi^ete  divorce 
will  relieve  petitioner  from  the  Judgment  for 
alimony,  because  the  t^alntiff  in  the  first  suit 
would  no  longer  be  his  wife."  In  that  case, 
however,  the  principle  did  not  apply  because 
an  appeal  was  pending  from  the  divorce  de- 
cree, the  rffect  of  which  was,  as  declared  by 
the  court  tliat  "these  parties  are  not  di- 
vorced." No  appeal  having  been  taken  in  the 
present  case  from  the  divorce  decree,  its 
rffect  was  to  relieve  defendant  from  the  Judg- 
ment for  future  support  "After  the  Judg- 
ment granting  the  divorce  the  plaintiff  was 
no  longer  the  wife  of  defendant  and  he  owed 
her  no  longer  any  marital  duty."  Howell  v. 
Howell,  104  Cai.  45,  37  Pac.  770,  43  Am.  St 
Rep.  70,  and  see  Harlan  v.  Harlan,  154  Oal. 
341,  96  Pac.  32,  for  review  of  the  cases. 

But  when  the  decree  of  divorce  was  en- 
tered in  the  present  case  there  was  a  Judg- 
ment for  maintenance,  counsel  fees,  and  costs 
from  which  no  appeal  had  then  been  taken 
nor  was  at  any  time  taken.  The  final  decree 
had  no  effect  upon  that  Judgment  (cases 
supra)  except  to  put  an  end  to  its  future 
operation.  Had  the  divorce  decree  recited 
that  the  maintenance  Judgment  was  set 
aside,  or  if  such  was  the  necessary  effect 
of  the  language  used  in  the  divorce  decree, 
we  think  respondent's  contention  might  be 
sustained.  But  the  application  for  main- 
tenance being  a  separate  proceeding  in  the 
case  and  the  Judgment  appealable  (Sharon  v. 
Sharon ;  Hite  v.  Hlte,  supra),  we  cannot  give 
to  the  divorce  decree  the  force  contended  for, 
to  wit  that  the  maintenance  decree  was  set 
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aalde,  since  tt  la  entlreJy  consistent  with  the 
language  of  the  divorce  decree  that  the  main- 
tenance decree  remained  undisturbed.    In  ad- 
Judging  "that  plaintiff  take  nothing  hy  her 
said  action,"  we  think  is  meant  that  plaintiff 
was  to  have  no  reUef  In  the  future.    Plaintiff 
would  therefore  be  entitled  to  judgment  for 
the  allowance  given  up  to  the  date  of  the  de- 
cree of  divorce  and  counsel  fees  and  costs  in 
her  Judgment  mentioned.     If  we  could  say 
with  certainty  that  plalntlfTs  action  was  for 
maintenance  alone,  we  might  with  some  safe- 
ty assume  that  the  default  Judgment  as  well 
as  the  default  for  nonappearance  was  set 
aside  and  that  the  issue  of  maintenance  was 
again  beard.    But  her  action  may  have  been 
for  divorce,  and  Judgment  for  maintenance 
or  alimony  may  have  been  given  pendente 
lite.  In  which  case  defendant's  answer  may 
have  been  to  her  alleged  grounds  for  divorce. 
In  that  case  the  divorce  decree  would  not  be 
Inconsistent  with  the  maintenance  Judgment 
and  should  not  be  given  the  effect  of  setting 
aside  that  Judgment.    No  explanaUon  is  giv- 
en for  not  bringing  up  the  pleadings  in  that 
action  or  the  order  of  the  court  in  setting 
aside  defendant's  default,  except  it  was  stat- 
ed at  the  argument  that  all  the  court  records 
were  destroyed  In  1906;    each  party  happen- 
ing to  preserve  the  copies  of  the  several  de- 
crees.     Befoee    defendant    lu    the   present 
acUon  should  be  permitted  to  evade  the  ef- 
fectiveness of  plaintiff's  judgment  pleaded, 
there  should  be  something  more  than  vague 
and  uncertain  ImpUcatlons  drawn  from  his 
decree  of  dlvprce. 

[4]  We  conclude  that  plaintiff's  Judgment 
for  maintenance  had  vitality  undisturbed  up 
to  the  date  of  the  divorce  decree,  but  had 
no  operative  effect  for  maintenance  beyond 
that  date.  The  statute  of  Umitatlons  began 
to  run  against  that  Judgment  on  February 
12,  1903,  certainly  no  later  than  April  20, 
1903,  and  any  action  brought  upon  it  was 
barred  in  five  years  by  swbdlvlsion  1,  §  336, 
Code  of  Civil  Procedure.  This  action  was 
commenced  September  24, 1»10,  and  is  barred 
by  that  section. 

But  as  there  Is  no  finding  on  that  issue  the 
judgment  must  be  reversed,  and  it  is  so-  or- 
dered. 
We  concur:   HART,  J.;  BURNETT,  J. 


to  elect  OS  wbicb  operation  it  wduM  rely  for 
a  conviction,  since  while  under  Pen.  Code,  g 
274,  relative  to  administering  drugs  or  using 
instruments  with  Intent  to  procure  a  miscar- 
riage, it  is  not  necessary  that  a  miscarriage 
be  produced,  yet  a  series  of  criminal  acts  in 
the  effort  to  produce  a  miscarriage  may  be 
treated  as  done  In  the  commission  of  one  and 
the  same  crime;  the  unity  of  the  transaction 
not  necessarily  depending  upon  the  immediate 
connection  in  point  of  time  of  such  acts, 

[Ed.    Note.— For   other   cases,   see   Criminal 
Law,   Cent  Dig.   !§  1580-1583;    Vei.  Dig.   | 
678.*] 
2.  CwMiNAi,  Law   (5  678»)  — Tbiai.— Buto- 

TION  Between  Acts. 

While  if  on  a  ti'ial  under  an  indictment 
charging  only  one  offense  evidence  is  introduc- 
ed sufficient  to  prove  two  or  more  separate  of- 
fenses, either  of  whidi  would  support  the 
charge  in  the  indictment,  an  election  ihould 
be  required  if  requested,  the  rule  does  not  ap- 
ply where  a  series  of  acts  form  part  of  one 
and  the  same  transaction,- 'and  as  a  whole  con- 
stitute but  one  and  the  same  offense. 

[Ed.   Note. — For  other   cases,    see   CrimiBal 


PEOPLE  T.  SIMON.    (Cr.  424.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Feb.  4,  1913.    Reheanng  Denied 
by  Supreme  Court  April  5,  1913.) 
1.  Criminal  Law  (8  678*)-Tbial-Election 
Bet  WEE  IT  Acts. 

Where  the  evidence  on  a  trial  for  ahortloD 
showed  that  defendant  agreed  for  a  specified 
sum  to  procure  a  miscarriage,  that  she  there- 
after performod  an  operation  which  was  ineffec- 
tual, that  she  later  delivered  medicine  to  be  used 
for  the  same  purpose,  and  subsequently  per- 
fprmed  a  second  operation,  which  accomphshed 
its  purpose,  the  prosecution  was  not  required 


Law, "Cent  "Dig.  U  1580-1583;  Dec  Dig.  g 
678.*] 

Appeal  from  Superior  Court,  Alameda 
County;    John  Ellsworth,  Judge, 

E.  Sattler  Simon  was  convicted  of  crliue, 
and  she  .appeals.    A^j:uied.  • 

A.  L.  Frlck  and  H.  C.  Morrison, '  both  Of 
Oakland,  for  appellant  U.  B.  Webb,  Atty. 
Gen.,  tor  the  People. 

HALL,  J.  Defendant,  a  woman,  was  con- . 
vlcted  under  an  Information  which  charged 
that  she  "on  the  15th  day  of  June,  A.  D. 
1912,  at  the  said  county  of  Alameda,  state  of 
California,  did  willfully,  onlawfnlly,  and 
feloniously  use  and  Employ  certain  meana, 
to  wit,  Instruments  and  drags,  in,  about,  and 
upon  and  within  the  bddy  of  Helen  Neuman, 
the  said  Helen  Neuman  being,  then  and  there 
a  woman  pregnant  with  cHlW,  as  the  said  SJ. 
Sattler  Simon  then  and  there  well  knew, 
with  intent  thereby  then  and  there  to  pro- 
cure the  miscarriage  of  her,  the  said  Helen 
Neuman." 

•  (1]  The  evidence  tends  to  show  that  Helen 
Neuman  early  in  June,  1912,  called  upon  de- 
fendant, and  sought  her  ■  services  to  pto- 
cHre  a  miscarriage  of  Helen  Neuman.  De- 
fendant at  this  interview  offered  to  perf9rm  • 
the  abortion  for  f 20,  but  on  accotmt  of  the 
price  no  agreement  was  reached.  On  the 
next  day  defendant  called  on  Mrs.  Neuman 
at  her  house,  and  offered  to  perform  the 
abortion  for  her  for  $15,  provided  that  she, 
Mrs.  Neuman,  would  come  the  afternoon  of 
that  day.  Accordingly  Mrs.  Neuman  yislted 
the  residence  of  defendant,  and  upon  the 
statement  of  the  defendant  "that  she  wanted 
her  money  first  before  she  would  perform 
the  abortion"  Mrs.  Neuman  paid  her  $15. 
Thereupon,  as  the  evidence  amply  tends  to 
prove,  defendant  proceeded  to  use  an  Instru- 
ment In  and  upon  the  uterus  of  Mrs.  Neu- 
man for  the  manifest  purpose  of  procuring 
a  miscarriage  or  abortion.    As  a  result  Mrs. 
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Nenman  was  for  a  tUoer  in,  and  blood  flowed 
from  her  vagina,  but  no  miscarriage  follow- 
ed. This  operation  occurred  upon  Saturday, 
the  8th  or  15th  day  of  June,  ldl2.  In  about 
a  week  from  the  first  operation  Mrs.  Neu- 
man  telephoned  to  defindabt  tbui  no  miscar- 
riage had  resulted,  and  was  told  by  defend- 
ant to  come  to  her  house  and  she  (defend- 
ant) would  give  her  some  pills.  Accordingly 
Mrs.  Neuman  on  the  same  day  called  at  the 
home  of  defendant,  and  obtained  some  pills 
to  take,  and  was  told  by  defendant  that  If 
the  puis  were  not  effective  to  come  again  in 
a  few  days.  Altogether  defendant  gave  Mrs. 
Keuman  pills  on  four  occasions  but  without 
any  results  so  far  as  producing  an  abortion 
or  miscarriage.  Mnally  defendant  informed 
Mrs.  Neuman  that  she  would  liave  to  per- 
form a  second  "operation,"  but  would  like  to 
have  Mrs.  Xeuman  wait  a  little  longer.  Lat- 
er deffendant  called  on  Mrs.  Neuman  and 
told  her  to  come  to  her  (defendant's)  home 
and  she  would  again  perform  the  abortion. 
Accordingly  on  the  following  .Saturday,  July 
21,  1912,  Mrs.  Neuman  went'  to  the  residence 
of  defendant,  whore  defendant  again  used 
Instruments  in  and  upon  the'  uterus  of  Mra 
Nenman  with  the  manifest  irarpose  of  pro- 
curing a  miscarriage.  This  operation  accom- 
plished its  purpose,  and  a  miscarriage'  fol- 
lowed. 

At  the  close  of  tke  testimony  given  by 
Mrs.  Neuman,  and  again  at  the  close  df  the 
entire  case  for  the  people,  defendant's  coun- 
sel asked  tlie  district  attorney  to  elect  as  to 
which  operation  he  would  rely  upon  for  a 
conviction ;  and  upon  the  refusal  of  the  dis- 
trict attorney  to  so  elect  counsel  for  defend- 
ant requested  the  court  to  comipeL  an  ele<;- 
tion,  which  request  the  court  In  each  in-' 
stance  denied.  It  is  this  action  of  the  court 
which  Is  solely  relied  upon  for  a  reversal  of 
the  Judgment  and  the  verdict 

[2]  It  may  not  be  disputed  that  where,  in 
a  trial  under  an  indictment  charging  but 
one  offense,  evidence  Is  introduced  sufficient 
to  prove  two  or  more  separate  and  distinct 
offenses,  either  one  of  which  would  support 
the  charge  in  the  Indictment,  an  election 
should  be  required  if  requested.  People  v. 
Castro,  133  Cal.  11,  65  Pac.  13;  People  v. 
Williams,  133  Col.  165,  65  Pac.  523;  and 
People  V.  Hatch,  13  Cal.  App.  521,  109  Pac. 
1097.  This  rule,  however,  has  no  applica- 
tion where  a  series  of  acts  form  part  of 
one  and  the  same  transaction,  and  as  a 
whole  constitute  but  one  and  the  same  of- 
fense. "Where  the  doings  on  different  days 
may  be  regarded  as  parts  of  the  one  tranS' 
action,  the  combined  acts  on  all  the  days 
may  be  shown,  and  there  will  be  no  cause 
for  election."  Bishop's  New  Or.  Proc.  § 
460,  subd.  3.  "The  right  of  demanding  an 
election  and  the  limitation  of  the  prosecu- 
tion to  one  offense  is  confined  to  charges 
which  ar«  actually  distinct  from  each  other 
and  do  not  form  parts  of  ane  aad  the  8«me 


transaction."    Goodhue  ▼.  People,  94  HI.  37. 

In  the  case  at  bar  the  two  ogperations  and 
the .  use  of  the  drugs  were  manifestly  in 
pursuance  of  the  agreement  of  defendant  to 
procure  the  miscarriage  or  abortion,  wUcb 
was  eventually  produced.  Although  the  va- 
rious things  done  by  defendttnt  were  done 
upon  different  days,  they  were  all  done  In 
pursuamse  of  the  one  agreement  and  to  ac- 
complish one  particular  purpose.  They  were 
all  parts  of  one  transaction.  While  it  is  not 
essential  or  Important  to  the  completion  of 
the  offense  denounced  by  section  274  of  the 
Penal  Code  that  a  miscarriage  be  produced, 
yet,  where  under  one  agreement  to  procure  a 
miscarriage  a  defendant  does  a  series  of 
criuiiual  acts  in  the  effort  to  produce  such  a 
solftcarriage,  aU  the  acts  may  be  and  justly 
should  be  treated  as  done  in  the  commission 
of  one  and  tiie  saxoe-  crime.  ■  Tliay  certainly 
are  parts  of  one  and  the  same  transaction. 
The  unity  of  the  transaction  does  not  neces- 
sarily depend  upon  the  inxmediate  connection 
in  point  of  time  of  the  acts  done  in  the 
comiuission  of  the  crime. 

This  is  well  illustrated  by  the  case  of 
PeopVe  V.  Frank,  28  Cal.  907,  where,  interme- 
diate the  forgery  of  an  indorseftient  on  a 
draft  and  its  uttering,  by  defendant,  the 
draft  had  been  accepted  by  the  drawee  and 
indorsed  by  another  paity.  li  was  claimed 
that  the  act  of  forging  and  the  act  of  utter- 
ing constituted  two  different  offenses.  To 
this  the  court  said:  "To  this  proposition 
we  cannot  assent:  The  mere  adding  of  other 
parties  did  not  destroy  the  identity  of  the 
instrument  nor  the  unity  of  the  transaction, 
under  the  rule  in  Shotwel^s  Case  [27  Col. 
394],  and  the  act  of  forging  and  the  act 
of  uttering  were  therefore  b6tb  committed 
with  reference  to  the  same  instrument  And 
we  may  add  that  so  long  as  the  various  acts 
mentioned  in  the  statute  are  committed  with 
reference-  to  the  same  Instrument  they  must 
be  regarded  as  constituting  one  continuous 
transaction  within  the  meaning  of  the  Shot- 
well  Case,  notwithstanding  the  lapse  of  time 
or  the  IntervientloH  of  acts  which  do  not 
destroy  the  Identity  of  the  instrument" 
(Italics  are  ours.)  We  think  the  reasoning 
of  the  Frank  Case  is  applicable  to  the  facts 
of  this  case.  The  various  criminal  acts 
having  been  committed  in  pursuance  of  one 
agreement  to  produce  a  miscarriage  must 
be  regarded  as  constituting  one  continuous 
transaction,  and  fOr  that  reason  may  be 
coni^dered  as  but  parts  of  one  and  the  same 
offense. 

.  For  this  reason  the  conrt  did  not  err  in 
denying  defendant's  request  that  the  dis- 
trict attorney  be  required-  to  elect  upon 
which  occasion  he  would  rely  In  support  of 
tiie  charge. 

The  Judgment  and  order  are  affirmed. 

We  concur:  LENNON,  P.  J.,  and  MUR- 
PHBX,  J.,  pro  tem.    . 


Digitized  by 


Google 


104 


131  PACIFIO  RBPOSTEB 


(CaL 
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PEOPLE  T.  LOPEZ.     (Cr.  271.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Feb.  18,  1913.) 

1.  HouiciDE   ({  254*)— SuFFtciENCT  or  Bti- 

DKNCE— MUBDBB  IN   SECOND   DkOBEE. 

Evidence  upon  a  trial  for  murder  held  to 
sustain  a  conviction  of  murder  in  ttie  second 
degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  ||  S33-638;  Dec.  Dig.  {  254.*] 

2.  Homicide  (t  342*)— Appkai.— Habmless 
Ebbob. 

Where  the  evidence  in  a  trial  for  murder 
Justified  a  verdict  of  murder  in  the  second  de- 
gree, defendant  could  not  claim  that,  if  testi- 
mony of  a  certain  witness  was  true,  defendant 
was  guilty  of  murder,  since  a  defendant  cannot 
complain  because  the  verdict  is  more  favorable 
to  him  than  the  evidence  warrants. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  i  722;   Dec.  Dig.  |  342.*] 

3.  CKiinNAi.  Law  (f  874*)— Tbiai^-Polliro 

JUBOBS. 

Where  the  clerk  npon  defendant's  request 
for  a  poll  of  the  jury  again  read  the  verdict, 
and  asked  each  member  of  the  jury  the  ques- 
tion, "Is  this  your  verdict?"  to  which  each  re- 
plied in  the  a£Srmative,  there  was  a  suflScient 
compliance  with  Pen.  Code,  f  1163,  providing 
that  the  jury  may  be  polled  at  the  request  of 
either  party  by  being  severally  asked  whether 
It  is  their  verdict. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2085-2088;  Dec.  Dig.  | 
874.*J 

4.  CBnanAi.  Law  (i  1040*)— Affeai,— Nbcks- 
siTT  OF  Objection. 

On  the  assumption  that  upon  a  poll  of 
the  jury  each  Juror  should  have  been  required 
to  state  his  verdict  in  his  own  language,  and 
without  reference  to  the  form  of  the  verdict 
returned,  or  that  the  verdict  should  have  been 
read  to  each  of  the  jurors  separately,  when 
asked  if  it  was  his  verdict,  defendant,  who  did 
not  request  a  poll  in  such  manner  nor  object 
to  the  manner  of  polling  the  jury,  could  not 
complain  oa  appeal 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  S  2649;   Dec  Dig.  |  1040.*] 

&  Cbixinal  Law    (H  642,   1119*)— TbiaIt- 

Bequest  fob  Intebfbbteb. 

Under  Code  Civ.  Proc.  |  1884,  requiring 
the  court  to  appoint  an  interpreter  in  cases 
where  the  witness  does  not  understand  or 
speak  the  English  language,  the  matter  of  ap- 
pointment is  within  the  discretion  of  the  court; 
and,  where  the  record  fails  to  show  that  de- 
fendant was  unable  to  speak  or  understand 
English  its  ruling  thereon  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |g  1455,  1598,  2927-2930;  Dec. 
Dig.  IS  642,  1119.*] 

A.  Cbiminal  Law  ((  720*)— Tbiai,-<3ondoot 

or  Pbosecdtiro  Attobnit. 

In  a  trial  for  murder,  the  statement  of  the 
district  attorney  that  he  believed  upon  his  oath 
as  an  attorney  that  the  defendant  had  not  told 
what  happened  at  the  time,  based  upon  the  evi- 
dence, was  not  misconduct 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i|  1670,  1671;  Dec.  Dig.  t 
720.*] 

7.  Criminal  Law  (i  780*)- Afpsait— Habk- 
LESs  Ebbob— Conduct  op  Pbobecutibo  At- 
torney. 

Where  the  court  npon  a  statement  by  the 
district  attorney  alleged  to  constitute  miscoa- 
duct  instructed  that  the  jury  should  consider  it 
as  an   argument,  and  not  as  a  statement  of 


tHct,  defendant   was   not  prejudiced  by  sudi 
statement 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1693;   Dec  Dig.  |  TM.*l 

8.  Witnesses  ({  3SS*)  —  luPEAcnME.NT  — 
Pbedicate 

Under  Code  Civ.  Proc.  S  2062,  providing 
that  a  witness  may  be  impeached  by  proof  of 
inconsistent  statements  when  a  predicate  is 
made  b^  relation  of  such  statement,  which,  if 
in  writm'g,  must  be  shown  to  the  witness,  a 
witness  cannot  be  impeached  by  showing  that 
he  testified  differently  at  the  preliminary  exam- 
ination, without  showing  liim  the  transcript  of 
bis  testimony  then  taken,  though  the  witness 
then  testified  through  an  interpreter. 

[Ed.  Note. — For  other  cases,  see  Witnesses. 
Cent  Dig.  |S  1233-1242,  1240;  Dec  Dig.  f 
ooo,"J 

9.  Cbiuinal  Law  (|{  338,  1169*)— Uabmuum 
Ebbob— Admission  op  Svidbncb— IIack  op 
Deceased. 

The  admission  in  a  trial  for  murder  of  evi> 
dence  as  to  whether  deceased  was  au  Anglo* 
Saxon  was  erroneous,  but  harmless. 

[EA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  752,  753-756,  787,  788,  801, 
865,  3088,  3130,  3137-8143;   Dec  Dig.  ii  338, 

10.  Criminal  Law  (|  S29*)— Bequests— In- 

BTBUCTIONB. 

Requested  instmctiona  which  in  ao  far  aa 
they  state  the  law  applicable  to  the  case  are 
included  in  instructions  given  are  properly  re« 
fused. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  {  2011;   Dec  Dig.  I  829.*] 

11.  Cbiminal  Law  (i  1038*)— Xbial— Necessi- 
TT  OF  Requksi  pob  Instbuotion. 

Under  Pen.  Code,  i  1093,  requiring  the 
court  to  charge  on  any  points  pertinent  to  the 
issue,  if  requested  by  either  party,  a.  defendant 
cannot  complain  of  the  court's  ndlore  to  in- 
struct upon  his  good  cliaracter,  even  though  it 
was  pertinent  to  the  issue,  where  no  request 
for  such  an  instruction  was  made. 
'  [Ed.  Note.— For  other  cases,  see  Criminal 
Caw,  Cent  Dig.  f  2646;  Dec  Dig.  i  1038.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Wm.  M.  Finch,  Judge. 

Juan  O.  Lopes  was  convicted  of  murdep 
In  the  second  degree,  and  he  appeals.  At« 
firmed. 

Edward  J.  Dennlson,  of  Loa  Angeles,  for 
appellant  U.  S.  Webb,  Atty.  Gen.,  and 
George  Beebe.  Deputy  Atty.  Gen.,  for  the 
People. 

SHAW,  J.  Appellant  was  charged  by  In- 
formation with  the  crime  of  murder.  Upon 
trial  he  was  convicted  of  murder  in  the  sec- 
ond degree.  He  appeals  from  the  Judgment 
and  an  order  denying  his  motion  for  a  newi 
triaL 

[1]  Defendant  was  an  employe  of  one  Lat> 
tour,  who  was  engaged  In  the  growing  of  cat- 
tle in  one  of  the  mountainous  regions  of  Los 
Angeles  county.  It  appears  that  he  and  his 
employer  were  the  only  occupants  of  the 
place.  On  July  1,  1912,  at  about  noon,  the 
deceased,  Frank  S.  Randolph,  came  to  Lat- 
tour's  house,  where  he  spent  the  afternoon 
and  had  supper  with  Lattour  and  defendant; 
on  which  occasion  they  drank  more  or  less 
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wine.  So  far  aa  appears,  no  trouble  had  ex- 
isted between  any  of  tbe  parties,  and  up  to 
the  time  of  the  shooting  whidi  resulted  In 
the  death  of  Randolph  the  relations  between 
all  of  the  parties  were  of  a  friendly  charac- 
ter. On  the  mornlDK  of  the  2d  of  July  de- 
fendant surrendered  himself  to  an  officer  at 
Newhall,  some  distance  from  the  place  where 
the  homicide  was  committed,  stating  that  he 
had  tbe  night  before  shot  and  killed  Ran- 
dolph in  self-defense,  claiming  that  Randolph 
bad  first  shot  Lattour,  his  employer,  and  then 
attempted  to  shoot  him.  The  testimony  of 
defendant.  If  believed  by  the  Jury,  would 
have  Justified  a  verdict  of  Justifiable  homi- 
cide. Kot  only  were  there  circumstances  es- 
tablished which  were  Inconsistent  with  the 
story  as  told  by  defendant,  but  the  testimony 
of  Lattour  was  to  the  effect  that  defendant, 
and  not  Randolph,  shot  him,  and  that  de- 
fendant shot  and  killed  deceased.  It  thus 
appears  there  was  evidence  to  Justify  the 
jury  in  the  verdict  rendered. 

[2]  Indeed,  we  do  not  understand  counsel 
for  defendant  to  question  the  sufflciency  of 
tbe  evidence,  other  than  to  claim  that,  if  the 
testimony  given  by  Lattour  was  true,  then  de- 
fendant was  guilty  of  the  crime  of  murder, 
rather  than  the  lesser  crime  of  which  he 
was  found  guilty.  People  v.  Coulter,  145  Cal. 
66,  78  Pac.  348,  and  People  v.  Cyty,  U  Cal. 
App.  702, 106  Pac.  257,  are  authorities  In  sup- 
port of  the  proposition  that  defendant  can- 
not complain  because  the  verdict  is  more  fa- 
vorable to  him  than  the  evidence  warrants. 

[3]  When  the  verdict  was  returned,  defend- 
ant's counsel  asked  that  the  jury  be  polled; 
whereupon,  as  appears  from  the  record,  "the 
clerk  again  read  tbe  verdict  and  asked  each 
member  of  the  jury  tbe  question,  'Is  this 
your  verdict?'  to  wljlch  each  replied  in  the 
affirmative."  This  was  a  sufficient  compli- 
ance with  section  1163  of  the  Penal  Code, 
which  provides  that  "the  Jury  may  be  polled, 
at  the  request  of  either  party,  in  which  case 
they  must  be  severally  asked  whether  it  is 
their  verdict" 

14J  Conceding,  however,  that,  as  claimed 
by  counsel,  each  Juror  should  have  been  call- 
ed upon  and  required  to  state  his  verdict  In 
his  own  language  and  without  reference  to 
the  form  of  the  verdict  returned  by  the  ju- 
ry, or.  In  lieu  thereof,  that  the  verdict  should 
have  been  read  to  each  of  the  Jurors  sepa- 
ra^Ay  when  asked,  "Is  this  your  verdict!" 
ao  such  request  was  made,  nor  was  there  any 
objection  Interposed  to  the  manner  of  polling 
the  Jury.  Under  such  circumstances  appel- 
lant is  in  no  position  to  complain,  even  if  the 
point  had  merit 

[6]  Defendant  when  called  to  the  witness 
stand  to  testify  in  his  own  behalf,  requested 
the  court  to  appoint  an  Interpreter  for  him, 
which  request  was  by  the  court  denied.  Un- 
der section  1884,  Code  of  Civil  Procedure, 
the  court  is  required  to  appoint  an  interpret' 
er  In  those  cases  only  where  ^e  witness  does 


not  understand  or  speak  the  Bngllah  lan- 
guage. Tbe  question  is  one  for  the  judicial 
determlnattom  of  the  court  and  Its  roUng 
thereon  will  not  be  disturbed  unless  the  rec- 
ord clearly  discloses  an  abuse  of  discretion 
by  the  court  People  v.  Young,  108  Cal.  8, 
41  Pac.  281 ;  People  v.  Morine,  138  CaL  626, 
72  Pac.  166.  The  record  falls  to  show  that 
defendant  was  unable  to  speak  or  understand 
the  language ;  Indeed,  its  tendency  Is  strong- 
ly to  the  contrary.  In  reply  to  a  question  put 
to  him  by  the  court  defendant  stated :  "Some 
words  I  cannot  understand.  That  is  the 
reason  I  would  rather  have  an  interpreter." 

[t]  Another  point  equally  without  merit  hi 
the  alleged  misconduct  of  the  district  attor- 
ney. In  arguing  the  case  to  the  Jury  the  dis- 
trict attorney,  in  referring  to  the  testimony 
given  In  his  own  behalf  by  defendant  stated: 
"I  believe,  gentlemen,  upon  my  oath  as  an 
attorney  at  this  bar,  that  the  defendant  has 
not  told  what  happened  there  that  night" 
The  belief  of  the  prosecuting  officer  waa 
based  upon  the  evidence,  and  certainly  he  had 
a  right  to  express  bis  doubts  as  to  the  truth 
of  defendant's  testimony.  People  v.  Qlaze,. 
139  Cal.  158,  72  Pac.  965. 

[I]  Moreover,  since  the  court  at  the  time 
took  the  precaution  to  instruct  the  Jury  that 
they  should  "consider  the  statement  as  the 
argument  of  counsel,  and  not  as  a  statement 
of  fact"  It  is  difficult  to  see  how,  in  any 
event,  defendant  could  have  been  prejudiced 
by  reason  thereof. 

[I]  At  the  preliminary  examination  Lat- 
tour, a  witness  for  the  people,  gave  his  tes- 
timony through  an  interpreter,  a  transcript 
thereof  as  then  interpreted  being  made  by 
the  recorder.  At  the  trial  this  witness  tes- 
tified without  the  aid  of  an  Interpreter.  For 
the  purpose  of  impeaching  bis  testimony,  de- 
fendant, without  showing  the  witness  the 
transcript  of  bis  former  testimony,  asked 
him  if  he  had  not  testified  differently  at  the 
preliminary  hearing.  An  objection  to  this 
question  was  sustained,  and  the  ruling  Is  as- 
signed as  error.  Appellant  not  only  insists 
that  he  was  entitled,  without  reading  or  re- 
ferring to  the  deposition,  as  required  by  sec- 
tion 2052,  Code  of  Civil  Procedure  (People  v. 
Ching  Hing  Chang,  74  Cal.  389,  16  Paa  201; 
People  V.  Lambert,  120  Cal.  170,  62  Pac.  307), 
to  question  the  witness  as  to  his  testimony 
given  before  the  magistrate,  but  also  Insists, 
upon  tbe  authority  of  People  v.  Jan  John, 
137  CaL  220,  60  Pac.  1063,  that  the  d^wsi- 
tion  could  not  be  used  to  impeach  the  witness, 
and  hence  he  was  entitled  to  question  the 
witness  In  the  manner  proposed.  The  prob- 
ositlon  finds  no  support  in  the  John  Case.  In 
an  opinion  by  Justice  Angellottl  In  People  v. 
Lewaudowski,  143  Cal.  574,  77  Pac.  467,  he 
clearly  distinguishes  the  former  case  from 
the  facts  involved  In  the  one  at  bar,  and 
holds  that  for  the  purpose  of  impeachment 
where  tbe  proper  foundation  has  been  laid 
for  the  admission  of  the  deposition,  the  fact 


Digitized  by 


Google 


106 


131  PjIOIFIC  BJSPOBTBB 


(GaL 


that  It  was  taken  through  an  Interpreter  In 
a  foreign  language  does  not  affect  Its  admia- 
sibiUty,  U  It  is  properly  transcribed  in  long- 
hand end  certified  by  the  reporter  as  provid- 
ed by  the  statute.  There  was  no  error  in  the 
court's  ruling. 

[t]  We  are  unable  to  perceive  any  theory 
of  the  case  upon  which  the  question  as  to 
whether  or  not  deceased  was  an  Anglo-Saxon 
was  material  or  competent,  and  the  action  of 
the  court  In  overruling  defendant's  objection 
thereto  was  error.  Nevertheless,  it  Is  impos- 
sible to  conceive  how  appellant  could  bare 
been  prejudiced  thereby. 

[10]  Defendant  assigns  as  error  th»  re- 
fusal of  the  conrt  to  give  an  instruction 
touching  defendant's  right  of  self-defense. 
As  a  whole' '  the  instruction,  was  erroneous, 
and  should  not  hare  been  given  in  the  form 
tendered.  In  so  far  as  It  stated  the  law  ap- 
plicable to  the  case,  the  subject  thereof  was 
included  in  the  instructions  given,  which  fact 
the  coui't  assigned  as  a  reason  for  its  xefusal. 

[11]  E^'idence  was  introduced  tending  to 
prove  that  defendant  was  a  man  of  good 
character  and  peaceably  disposed.  He  in- 
sists, although  he  did  not  request  it,  that  it 
was  the  duty  of  the  court  of  its  own  motion 
to  have  instructed  the  Jury  in  relation  there- 
to. Section  1003,  Penal  Code,  makes  it  the 
dnty  of  the  court  to  charge  the  Jury  on  any 
points  pertinent  to  the  issue,  "If  requested  by 
«lther  party."  A  defendant  la  in  no  position 
to  complain  of  the  court's  failure  to  instruct 
upon  a  point,  even  though  it  be  pertinent  to 
an  Issue,  where  no  request  was  made  that  it 
instruct  thereon. 

We  find  no  prejudicial  error,  and  the  Judg- 
ment and  order  are  affirmed. 

We  concur:    ALLEN,  P.  J.;   JAMES,  J. 


BEAUMONT  v.  MIDWAY  PROVIDENT  OIL 
CO.     (Civ.  1,213.) 

(District    Conrt    of   Api)<>nl.    Sorond    District, 

California.     Feb.  8,  1013.    Rehearing 

Dcnipd   Murch   10,   1013.) 

1.  Afpkal  and  Error  («  034*)  —  Pbesump- 

TIOX— REtifl.MtlTV  OF   PROCEEDINGS. 

Wliore  tho  olork  certified  that  a  Judfrment 
was  entered  in  the  action,  it  must  be  presum- 
ed that  it  wag  regularly  entered,  in  absence  of 
a   contrary   recitation   therein. 

[Ed.  Note.— For  other  cnaos,  see  Appeal  and 
Error.  Cert.  Dig.  §§  3777-3781,  37S2;  Dec. 
Dig.  f  O.S4.»l 

2.  Motions  (f  44*)— Renewal  —  Denial  op 
.\pi'lh;atios. 

Where  an  application  to  renew  a  motion 
to  vacate  a  judcnu-nt.  made  about  a  montli  aft- 
er the  orJRinal  motion  was  denied,  did  not 
show  why  tiie  same  proofs  then  offered  could 
not  have"  been  off<Ted  at  tlie  hesiring  of  tlie 
first  motion,  the  application  to  renew  was  prop- 
erly denied. 

lEd.  Note.- For  other  cases,  see  Motions, 
Cent.  Dig.  S  57;   Dec.  Dig.  $  44.»] 

Appeal  from  Superior  Court,  Kern  Coun- 
ty; J.  W.  Mnbon,  Judga 


Action  by  Chsrles  Beaumont  against  the 
Midway  Provident  Oil  Company.  From  or- 
ders dmytng  defendant's  motion  to  vacate 
a  Judgm«it  for  plaintiff  and  denying  an  ap- 
plication to  renew  the  motion  to  vacate,  de- 
fendant appeals.  Appeal  from  first  order 
dismissed,  and  second  order  ajtBrmed. 

H.  M.  Barstow  and  William  Eaiis  Lady, 
both  of  Los  Angeles,  for  appellant.  James 
W.  Bell,  of  Los  Angeles,  and  Bell  &  Ingalls, 
of  BakersvlUe,  for  respondent. 

JAMISS,  X  This  action  was  brought  by 
plaintiff  to  recover  the  sum  of  $473.25  alleged 
to  be  due  for  services  performed  for  the  de- 
fendant, and  the  additional  sum  of  $100  al- 
leged in  plaintiff's  complaint  to  be  a  reason- 
able amount  to  be  allowed  as  an  attorney's 
fee  in  the  action.  The  complaint  contained 
no  allegation  showing  that  def&adant  had 
contracted  to  pay  any  attorney's  fee  in  the 
action.  An  answer  was  filed' which  admitted 
the  principal  indebtedness  of  ff73.25  alleged 
to  be  due,  but  d«iied  that  any  sum  was  a 
reasonable  fee  or  should  be  allowed  as  at- 
torney's fee.  Thereafter  Judgment  was  en- 
tered for  the  amount  admitted  to  be  due, 
no  allowance  being  Included  In  tlie  Judgment 
on  account  of  the  attorney's  fee  claimed.  It 
was  fecited  In  the  Judgment  that  the  plain- 
tiff had  directed  the  Judgment  to  be  entered 
for  the  admitted  amount,  and  ttie  formal 
Judgment,  as  shown  by  tlie  printed  roll  bore 
the  signatures  of  attorneys  for  plaintiff.  Tlie 
clerk,  however,  certified  that  the  Judgment 
set  forth  was  a  true  copy  of  that  entered 
in  the  action.  About  30  days  after  the  Judg- 
ment was  entered  the  defendant  moved  to 
set  It  aside  on  the  ground  that  it  was  void 
upon  its  face,  and  on  the  ground  that  the 
county  clerk  was  not  authorized  to  enter  the 
same.  This  motion  was  heard  by  the  court 
and  denied.  More  than  a  montit  later  de- 
fendant again  appeared  and  asked  leave  to 
renew  the  motion  made  to  vacate  the  Judg- 
ment and  offered  In  support  of  the  applica- 
tion an  affidavit  of  the  clerk  In  which  It 
was  recited  that  the  Judgment  as  entered 
was  entered  upon  the  direction  of  attowieys 
for  plaintiff  and  without  an  order  of  court 
being  first  had  and  obtained.  The  court  de- 
nied defendant's  application  to  present  a  sec- 
ond time  the  motion  to  vacate  the  Judgment 
This  appeal  was  then  taken,  the  notice  of 
appeal  reciting  that  both  the  order  denying 
the  motion  to  vacate  the  Judgment  and  the 
order  denying  tlie  application  of  defendant 
to  renew  the  same  were  appealed  from. 

[1]  The  Judgment  as  entered  was  not  void 
upon  Its  face.  The  clerk  certified  that  it 
was  entered  In  the  action,  and  we  must  pre- 
.snme  that  it  was  regularly  entered ;  no  rec- 
itation therein  appearing  to  the  contrary. 
If  Judgment  for  the  amount  admitted  to  be 
due  could  only  be  entered  upon  order  of  the 
court,  then  we  must  presume  tlmt  it  was  so 
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entered  in  the  rignlar  -way.  7%ie' first  order, 
tbat  denying  tbe  motion  to  vacate  tbe  judg- 
ment,  was  made  on  the  .2Sth  of  February, 
1912,  and  the  notice  of  appeal  was  served 
on  the  25th  day  of  May,  1912.  The  appeal 
from  this  order,  If  regular  otherwise,  was 
talcen  too  late^  as  moce  than  60  days  had 
elapsed  from  the  date  of  the  ruling  complain- 
ed of.  Section  939,  Code  av.  Pcoc.  Defend- 
ant in  support  of  the  first  motion  relied  .whol- 
ly on  its  assumption  that  the  Judgment  was 
shown  to  be  void  on  its  faoe  and  offered  no 
proof  showing  that  it  was  entered  by  the 
clerk  without  the  order  of  the  Judge. 

[2]  In  its  application  made  a  month  later, 
In  Bopport  of  which  it  for  the  first  time  of- 
fered the  affidavit  of  the  clerk,  there  was 
shown  DO  good  reason  why  the  motion  sltouUl 
be  permitted  to  be  renewed,  or  why  tbe  game 
proof  then  oflTered  could  not  have  been  offer- 
ed at  tbe  time  of  tbe  hearing  of  the  first 
motion.  For  this  reaaon  alone  the  court 
properly  denied  the  application  to  renew  tbe 
motion.  There  is  a  further  and  conclusive 
answer  to  be  made  to  the  argument  of  ooun- 
sel  for  defendant,  and  that  is  that  the  record 
of  all  of  the  proceedings  had  npou  the  hear- 
ing ot  tbe  motions  referred  to  Is  not  authen- 
ticated in  such  a  way.  as  to  entitle  such  rec- 
ord to  be  used  at  the  bearing  of  this  appeal. 
There  was  no  appeal  from  the  Judgmept  and 
there  was  no  bill  of  exceptions  settled  in 
the  manner  prescribed  by  the  Code  In  which 
might  have  been  Incorporated ,  the  record 
which  is  attempted  to  be  presented  In  the 
printed  transcript.  We  .have  shown,  how- 
ever, that  even  though  such  record  did  reg- 
ularly and  properly  present  for  our  notice 
the  proceedings  had  in  the  superior  court,  de- 
fendant's appeal  would  lack,  a  sbovylng  of 
merit 

The  appeal  from  the  order  made  on  the 
28th  of  February,  1912,  denying  defendant's 
motion  to  vacate  the  Judgment,  Is  dismissed. 
The  order  of  tbe  court  as  made  on  the  20tb 
day  of  March,  1012,  denying  the  application 
of  defendant  to  renew  the  motion  to  vacate 
the  Judgment,  is  afiirmed. 

.  We  concur:    ALLEN,  P.  J.;   SHATV,  J.  . 


ATKINSON  V.  GOLDEN  GATE  TILE  CO. 
(Civ.  1,127.) 

(District  Court  of  Appeal,  First  District.  Cali- 
fornia. Feb.  11,  1013.  Keliearing  Denied  by 
Supreme  Court  April  9,  191.3.) 

1.  Account  Stated!  (j  10*)— Sufficienct  of 
Evidence. 

Evidence  Aeld  gnfficlMit  to  warrant  a  find- 
ing tbat  there  wa«  an  account  stated  between 
the  parties. 

[Ed.    Note. — Far    other    cases,    see    Account 
Stated,  Cent.  Dig.  §§  91-93;  Dec.  Dig.  §  19.*] 

2.  Account  Stated  (i  6*)— Uete;stion  of  Ac- 
count Rendered— Reasonable  Ti\rE. 

An  account  rendered  ani  retained  for  25 
days  without  objection  is  deemed  aiecepted,  con- 


ceded to  be  conect,  aad  eonBtitDtes  an  account 

stated. 

IKd.  Note.— For  other  cases,  see  Account 
Stated,  Cent  Dig.  H  30-39;  Dec.  Dig.  §  6.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  9a-9»;  vol.  8,  p.  7501.] 

3.  Account  Stated  (S  19*)— Aqbebmsnt  so 
Pat  Intebest— Evidence. 

In  an  action  on  an  account  stated,  evi- 
dence lield  to  warrant  a  finding  tbat  defendant 
had  imi)liedly  agreed  to  pay  interest  on  unpaid 
balances  at  10  per  cent.  ' 

[Ed.  Note.— For  other  eases,  see  Account 
SUted,  Cent  Dig.  il  91H93;  Dec.  Dig.  i  10.*] 

4.  Inthrest  (I  34*)  —  In  Excess  or  LBaAL 
Bat&— Account  Stated. 

Civ.  Code,  §  1017,  providing  that  an  ex- 
press contract  in  writing  is  necessary  to  fix 
interest  in  excess  of  7  per  cent.,  does  not  apply 
to  iaterest  included  in  and  agreed  to  upon  an 
account. 

[I'wd.  Note.— For  other  cases,  see  Interest, 
Cent  Dig.  §S  71-74 ;  Dec  Dig.  |  34.*] 

5.  Interest  (S  17*)— Compounding  Intebe9t 
— Account  Stated. 

Civ.  Code,  $  1919,  providing  that  parties 
may  in  a  writing  whereby  a'  debt  is  secured 
agree  that  if  interest  is  not  punctually  paid, 
it  shall  become  a  part  of  the  principal  and  bear 
interest,  does  not  prevent  interest  inclu(icd  in 
an  account  stated  being  compoanded  without 
an  agreement  in  writing. 

[I'd.  Note.— For  other  cases,  see  Interest 
Cent  Dig.  §§  30.  31;  Dec.  Dig.  |  17.*] 

6.  Coubts  (i  01*)  —  Decisions  or  Supebiob 
Coubtt-Staee.  Decisis. 

Althoush  a  point  decided  in  the  Supreme 
Court  is  in  confiict  with  the  weight  of  authorir 
ty,  and  was  rendered  by  a  divided  court,  where 
it  has  not  been  criticised  or  modified  by  that 
court,  the  appellate  court  has  no  option  but  to 
follow  its  reasoning  in  dlspoaiBg  of  the 
point  in  otlier  < 


[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent 
Dig.  §i  313,  32S,  320;  Dec.  Dig.  |  91.*] 

.Appeal  from  Superior  Court,  City .  and 
CouiUr  of  San  Frandaco;  Clarance  A.  Bak- 
er, ludgev 

Action  by  H.  L.  Atmnson  against  the  Gold- 
en Gate  Tile  Company.  Judgment  for  plain- 
tiff, amA  defendant  aypeala.  A^rmed. 
'  Ames  &  Maiming,  of  San  Francisco,  for 
appellant  Page,  McGutchen,  Knight  &  Ol- 
ney,  of  San  Francisco,  fbr  respondent 

LENNON.  P.  J.  This  is  an  action  broog^t 
to  recover  the  snm  of  $802.42  upon  an  ae- 
eount  atated.  Tlia  same  canse  of  action  was 
variously  pleaded  la  plght  separate  and  dis- 
tlncto  ooonta  of  the  plaintiff's,  complaint,  bat 
upon  tbe  tctel  of  the  action  the  plaintiff 
elected  to  rely  solely  upon  the  sixth  count 
which,  by  way  of  inducement  to  the  allega- 
tion of  an  account  stated,  averred  that  plain- 
tiff's assignor.  Baker  &  Hamilton  (a  corpora- 
tion), had  sold  and  delivered  goods,  waree, 
and  merchandise  to  the  defendant  at  the 
agreed  price  of  $1,725.67:  that  the  defend- 
ant agreed' with  aald  Baker  &  Hamilton  to 
pay  interest  on  said  sum  at  the  rate  of  10 
pee  .cent  per  annum  to  be  computed  upon 
monthly  unpaid  balances;  tbat  the  interest 
BO  a^eed   to  be  paid  upon   said  monthly 
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unpaid  balances  amounted  to  the  sum  of 
^276.75;  that  prior  to  the  commencement 
of  the  action  the  defendant  paid  on  account 
of  said  iud^tedness  the  sum  of  $1,200, 
which  left  a  balance  due  aud  unpaid  for  prin- 
cipal and  interest  in  the  sum  of  $802.42. 

Plaintiff's  complaint  then  proceeded  to 
allege  the  existence  of  an  account  stated  as 
follows ;  "On  or  about  the  1st  day  of  MC"ch, 
1910,  defendant  and  said  Baker  &  Uauiilt«.u 
(a  corporation)  stated  an  account  of  the 
goods,  wares,  and  merchandise  so  sold  and 
delivered  and  the  payments  on  account 
thereof,  as  hereinbefore  set  forth,  together 
with  the  interest  thereon,  and  there  was 
found  due  from  said  defendant  to  said  Bak- 
er A  Hamilton  upon  such  statement  of  ac- 
count the  sum  of  $802.42 ;  that  the  defend- 
ant accepted  the  said  accounting  and  the 
balance  so  found  due  as  aforesaid,  and 
agreed  to  pay  to  said  Baker  &  Hamilton  the 
said  sum  of  $802.42." 

The  defendant  by  its  answer  denied  this 
and  every  otiier  allegation  of  the  plaintiff's 
complaint ;  and  upon  the  issues  thus  raised 
the  case  was  tried,  and  judgment  rendered 
and  entered  for  the  plaintiff,  from  which 
and  from  the  order  denying  a  new  trial  the 
defendant  has  appealed '  upon  the  Judgment 
roil  and  a  bill  of  exceptions. 

The  trial  court  found  the  facts  of  the  case 
to  be  In  substantial  accord  with  the  allega- 
tions of  the  plaintiff's  complaint  The  de- 
fendant assails  the  sufficiency  of  the  evi- 
dence to  support  the  trial  court's  findings  of 
fact  to  the  effect  that  an  account  was  stated 
between  plaintifTs  assignor  and  the  defend- 
ant 

[1]  The  evidence  offered  and  received  in 
support  of  this  phase  of  the  plalntlfTs  case 
was  in  substance  as  follows:  It  was  the 
custom  of  plaintiff's  assignor  upon  the  last 
day  of  every  month  to  make  up  a  written 
and  printed  statement  of  its  account  with 
each  of  its  customers,  including  the  defend- 
ant These  statements  were  prepared  and 
formulated  bo  as  to  show  (1)  the  balance 
brought  forward  from  the  previous  month; 
(2)  goods  purchased  during  the  current 
month ;  (3)  a  notice  that  "accounts  not  paid 
promptly  when  due  will  be  subject  to  inter- 
est charge  and  sight  draft  without  notice"; 
(4)  a  statement  of  the  Interest  charged  to 
date  upon  accounts  "past  dud";  and  (5)  the 
balance  due.  Such  statements  were  mailed 
monthly  and  regularly  to  every  customer 
of  the  plaintiffs  assignor.  Including  the  de- 
fendant It  was  the  fixed  and  uniform  cus- 
tom of  plaintiff's  assignor  to  charge  each  of 
Its  customers,  including  the  defendant,  with 
interest  upon  unpaid  monthly  balances  at 
the  rate  of  10  per  cent  per  annum ;  and,  if 
the  account  was  not  paid  when  due,  the  In- 
terest charged  thereon  was  invariably  added 
to  the  total  for  the  next  month.  Such  inter- 
est was  regularly  and  specifically  charged 
upon  and  added  to  unpaid  balances,  appear- 


ing in  every  monthly  account  rendered  to  the 
defendant  This  was  the  uniform  custom 
pursued  by  plaintiff's  assignor  in  its  deal- 
ings with  the  defendant  extending  through- 
out a  series  of  years. 

Thus  far  the  evidence  offered  and  received 
In  support  of  the  plaintiff's  case  stands  un- 
contradicted in  the  record  before  us;  but 
upon  the  question  of  the  acceptance  of  the 
account  as  stated  the  evidence  npon  the 
whole  case  is  to  some  extent  In  substantial 
conflict.  In  that  connection  the  evidence  of 
the  plaintiff  was  to  the  effect  that  the  state- 
ment of  the  defendant's  account  with  Baker 
&  Hamilton  as  rendered  upon  the  81st  day  ot 
March,  1910,  constituted  the  account  stated 
and  sued  upon.  The  action  was  commenced 
upon  the  account  thus  stated  on  April  26, 
1910 ;  and  the  evidence  of  the  plaintiff  was 
to  the  further  effect  that  at  no  time  prior 
thereto  was  any  objection  made  by  the  de- 
fendant to  the  statement  of  the  account  as 
rendered  for  the  month  mentioned,  or  to  the 
statements  as  rendered  for  any  previous 
month,  either  generally  or  as  to  any  item  of 
merchandise  or  interest  charged  therein. 

[2]  These  fkcts  bring  the  plaiutitTs  case 
squarely  within  the  settled  rule  that  an  ac- 
count rendered  and  retained  beyond  a  rea- 
sonable time  without  objection  is  deemed  ac- 
cepted, conceded  to  be  correct,  and  thereby 
constituted  an  account  stated.  Auzerals  t. 
Naglee,  74  Gal.  60,  16  Pac.-371;  Hendy  ▼. 
March,  75  Oal.  566,  17  Pac.  702;  Mayberry 
V.  Cook,  121  OaL  688,  64  Pac.  95. 

True  there  is  some  testimony  to  be  found 
in  the  record  given  npon  behalf  of  the  de- 
fendant which  tends  to  show  that  objection 
was  made  to  several  Items  of  the  account 
other  than  the  charges  made  for  interest  as 
rendered  from  time  to  time  prior  to  the  ren- 
dition of  the  account  sued  upon ;  but  the 
trial  court  npon  the  whole  evidence  found 
that  the  account  In  suit  was  stated  and  ac- 
cepted, as  alleged  In  the  plaintilTs  com- 
plaint and  In  the  presence  of  a  substantial 
conflict  in  the  evidence  the  finding  must  be 
sustained. 

[3]  The  defendant  complains  of  the  charge 
made  for  interest  at  the  rate  of  10  per  cent 
vet  annum  upon  unpaid  monthly  balances, 
and  which  were  merged  in  the  sum  total  of 
the  account  as  finally  stated  and  sued  upon. 
It  Is  the  defendant's  contention  that  there 
is  no  evidence  to  support  the  finding  of  the 
trial  court  that  the  defendant  agreed  to  pay 
interest  upon  unpaid  monthly  balances  at 
the  rate  of  10  i)er  cent,  per  annum  or  at  any 
other  rate,  and  that  in  any  event  interest 
could  not  be  charged  upon  the  monthly  bal- 
ances as  stated  from  time  to  time  in  excess 
of  the  legal  rate,  except  upon  a  contract  in 
writing. 

We  have  already  shown  the  undisputed  evi- 
dence of  the  plaintiff  to  be  that  the  state- 
ments of  account  regularly  rendered  to  de- 
fendant from  month  to  month  throughout  a 


Digitized  by 


Google 


CaL) 


ATKINSON  ▼.  OOLDEN  QATE  TILE  CO. 


109 


series  of  years  contained  a  notice  tbat  inter- 
est would  be  charged  npon  unpaid  monthly 
balances,  and  that  in  each  Instance  interest 
was  charged  upon  and  added  to  the  monthly 
unpaid  balance  at  the  rate  of  10  per  cent 
per  annum.  The  plaintifTs  evidence  further 
shows  that  it  was  the  custom  of  plaintiff's 
assignor  in  its  dealings  with  the  defendant, 
as  with  all  of  Its  customers,  to  balance  this 
account  and  render  a  statement  thereof  at 
tile  end  of  each  month,  in  which  was  included 
a  charge  for  Interest  upon  unpaid  balances 
at  the  rate  of  10  per  cent,  per  annum,  which 
interest,  in  turn,  was  added  to  the  balance 
stated  for  the  succeeding  month.  While  the 
charge  for  interest  was  not  in  any  Instance 
stated  to  be  at  the  rate  of  10  per  cent  per 
annum,  nevertheless  every  statement  of  ac- 
count rendered  to  the  defendant  contained  a 
charge  for  interest  at  that  rate.  No  objection 
was  ever  made  by  the  defendant  to  the  inter- 
est charged  and  computed  npon  the  unpaid 
monthly  balances  shown  on  the  accounts  ren- 
dered from  time  to  time  and  finally  included 
in  the  sum  total  of  the  account  stated.  It 
was  not  necessary  that  the  defendant  should 
have  expressly  agreed  to  the  rate  of  Interest 
cbarged.  His  assent  tb^eto  could  have  been 
rigbtfnlly  inferred  by  the  trial  court  from 
all  of  the  drcnmstances  of  the  transaction 
as  berein  enumerated,  and  therefore  it  most 
be  beld  that  the  evidence  supports  the  find- 
ing tbat  the  defendant  agreed  to  pay  inter- 
est npon  unpaid  monthly  balances  at  the  rate 
indicated.  Marye  v.  Strouse  (O.  C>)  0  Savry. 
20i,  S  Fed.  483. 

[4  J  Tbe  precise  point  that  taiterest  in  ex- 
cess of  tbe  rate  provided  in  section  1917  of 
the  GIvU  Code  could  not  be  Included  in  an 
acoonnt  stated  except  npon  the  written  agree- 
ment of  the  parties  was  made  upon  practi- 
cally the  same  state  of  facts  as  appear  here, 
and  disapproved  In  the  case  of  Aoaerals  v. 
Nagle^  supra.  In  that  case  interest  at  tbe 
rate  of  1  per  cent  per  month  had  been  charg- 
ed and  incl«ded  In  an  aeconnt  stated.  Then, 
as  now,  section  1917  of  the  Civil  Code  pro- 
vided that:  "Unless  there  is  an  express  con- 
tract in  writing  fixing  a  different  rate  inter- 
est is  payable  on  all  moneys  at  the  rate  of 
7  per  cent  per  annum  after  they  became  due 
*  *  *  or  dae  on  any  settlemoit  of  account 
from  tbe  day  on  which  the  balance  is  ascer- 
tained. •  •  • "  This  section  of  the  CivU 
Code  was  construed  in  the  case  last  cited, 
and  in  effect  bold  to  have  no  application  to 
tbe  rate  ot  interest  which  might  be  Included 
in  and  agreed  to  upon  an  account  stated. 
Tbat  this  question  was  directly  involved  and 
decided  is  expressly  declared  in  the  opinion 
of  tbe  court,  which,  after  reviewing  nnmer- 
ous  authorities,  proceeds  to  say  that:  "The 
deduction  is  tbat,  there  being  no  positive  law 
to  the  contrary,  the  payment  of  Interest  may 
be  tbe  sabject  of  contract,  express  or  implied, 
in  cases  where,  but  for  such  contract,  no 
Interest  could  be  secovered.    In  this  state 


we  are  of  tbe  opinion  that  when,  as  in  the 
present  case,  it  is  shown  to  be  the  universal 
custom  of  a  merchant  to  charge  Interest  after 
30  days  upon  monthly  balances  due  upon  open 
account,  and  where  such  account  showing  the 
Interest  charged  up  regularly  is  received  by 
the  debtor  and  fully  understood  by  him,  and 
where  such  account  becomes  stated  either 
by  the  prolonged  failure  of  the  debtor  to  object 
thereto,  or  by  a  settlement  and  adjustment 
thereof  between  the  parties,  a  new  contract 
arises^  between  such  parties,  and  tbe  debt- 
or is  bound  to  pay  the  balance  due,  and  no  in- 
quiry is  permissible  as  to  the  items  beyond 
the  defense  of  the  statute  of  limitations  and 
that  of  fraud,  error,  or  mistake." 

[6]  Finally  upon  the  subject  of  interest  the 
defendant  insists  that  the  account  stated  and 
sued  upon  could  not  legally  contain  charges 
for  interest  upon  interest;  in  other  words, 
it  is  the  defendant's  contention  that  interest 
was  computed  and  charged  against  him  in 
contravention  of  section  1919  of  the  UlvU 
Code,  which  provides  tbat  "parties  may  in 
any  contract  in  writing  whereby  any  debt  is 
secured  to  be  paid  agree  that  If  the  inter- 
est on  such  debt  Is  not  punctually  paid  it 
shall  become  a  part  of  the  principal  and 
thereafter  bear  the  same  rate  of  interest  as 
the  principal  debt" 

This  latter  contention,  it  seems  to  us,  Is 
fully  answered  by  the  reasoning  in  the  case 
of  Auzerais  v.  Naglee,  supra.  True,  the 
question  of  the  right  to  compound  interest 
upon  an  account  stated  was  not  Involved  nor 
decided  in  that  case;  but  we  apprehend  that 
if  such  question  had  been  involved  the  opin- 
ion, to  be  conslstoit,  must  have  beld  tbat  tbe 
rule  relating  to  compound  interest  as  declar- 
ed in  section  1919  of  the  Civil  Code  had  no 
more  application  to  an  account  stated  than 
did  the  rule  relating  to  Interest  declared  in 
section  1917  of  the  same  Code.  Tbe  concln- 
slon  arrived  at  in  the  case  was  founded  ui^ 
on  "the  theory  that  the  interest  as  charged 
being  known  and  assented  to  by  the  debtor, 
and,  not  being  in  violation  of  any  positive 
law,  affords  a  sufficient  consideration  for 
tbe  new  promise  involved  in  an  account 
stated." 

The  reasoning  which  permits  a  rate  of  in- 
terest upon  an  account  stated  in  excess  of 
tbe  rate  ordinarily  fixed  by  statute  must  like- 
wise. In  order  to  be  consistent  and  logical, 
permit  such  interest  to  be  compounded  with- 
out tbe  necessity  of  an  agreement  in  writing. 

[S]  It  Is  said  tbat  tbe  opinion  in  the  case 
of  Auzerais  v.  Naglee,  supra,  is  weakened  by 
the  fact  that  it  was  rendered  by  a  divided 
court,  and  Is  apparently  In  conflict  with  the 
weight  of  authority  In  other  Jurisdictions. 
Conceding  all  this  to  be  so,  the  decision  In 
tbe  case  has  never  thus  far  been  criticized  or 
modified  by  the  Supreme  Court  of  this  state, 
and  therefore  we  have  no  option  but  to  fol- 
low and  apply  the  reasoning  thereof  in  dis- 
posing of  the  points  made  here. 
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Finally  appellant  contends  that  there  was 
no  proof  of  the  delivery  of  the  account  nor 
of  the  assignment  of  the  cause  ot  action  to 
plaintiff.  We  have  examined  the  record,  but 
do  not  find  that  it  supports  thisp  contention. 
In  each  case  there  Is  some  evidence  of  the 
fact  snflSdent  for  the  court  to  base  its  find- 
ing upon. 

The  judgment  and  order  are  affirmed. 


We  concur: 
pro  tem. 


HALL,  J.;    MURPHBT,  J., 


MULHOLLAND  t.  WESTERN  GAS  CONST. 
CO.  et  al.    (Civ.  1.164.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifurnia.  Jan.  28,  1013.  Rehearing  Denied  by 
Supreme  Court  March  29,  1913.) 

ir  Appbal  and   Erbob  (S   1001*)— Vjebdict- 

CONCLCSIVENESS. 

A  verdict  sustained  by  some  evidence  will 
not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3922,  3928-3934;  Dec 
Dig.  i  1001.*] 

2.  Master  and  Servant  (8  205*)— Injury  to 
Servant— Assumption  of  Uise. 

An  inexperienced  employ^  in  the  generat- 
ing department  of  a  gas  factory  may,  wbile 
working  in  that  department,  rely  on  the  em 
ployer's  assurauces  of  safety,  unless  by  observa- 
tion he  learns  of  dangers. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ii  647-549;  Dec.  Dig.  f 
206.»1 

8.  MAflTKB  AND  Servant  <|S  288,  289*)— IR- 
.   JURY  TO  Sbrvani^— Assumption  or  R.ibk-» 

Contbibutoby  Negligence. 

Whether  an  employ^  in  a  gas  factory,  in- 
jured by  an  explosion  of  a  gas  tank  caused  by 
sparks  from  a  generator,  assumed  the  risk  or 
was  guilty  of  contributorjr  negligence  held,  un- 
der the  evidence,  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §«  1068-1088,  1089,  1090, 
1092-1132;  Dec  Dig.  §§  2S8,  280.»] 

4.  Mastkr  and  Servant  (i|  278*)— Injury  to 
Servant— NBaLiOENCE—EviDBNCK. 

In  an  action  for  injuries  to  an  employ^  in 
a  gas  factory,  caused  by  an  explosion  of  a  gas 
tank  by  sparks  from  a  generator  falling  Into  it, 
evidence  held  to  support  a  finding  of  actionable 
negligence  by  the  employer  io.  causing  the  open- 
ing into  which  the  sparks  fell  to  be  left  uncov- 
ered. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  JIS  954,  1)56-958,  960-969, 
971,  972,  977 ;  Dec  Dig.  §  278.*] 
Ek.  Evidence  (J  589*)— Experts — Competency. 
One  who  has  had  seven  years'  experience 
in  the  manufacture  of  gas,  and  who  has  made  a 
study  of  the  process  by  means  of  text-books, 
treatises,  and  actual  experience,  is  competent 
to  testify  on  the  subject  of  what  is  necessary 
to  make  a  gas  factory  reasonably  safe  for  em- 
ployes. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  ii  2.'{49-2;t52 ;  Dec.  Dig.  §  539.*] 

6.  Appeal  and  Error  (S  1050*)— HARMr.Esa 
Error  —  Ebboneous  Admission  of  Evi- 
dence. 

Where  a  witness  testifying  as  an  expert 
on  the  subject  of  what  is  necessary  to  make  a 
gas  factory  reasonably  safe  for  employes  gave 


his  reasons  for  his  conclusion,  the  error,  if  any, 
in  permitting  him  to  state  what  is  a  safe  way 
to  ecioip  a  scrubber  is  not  prejudicial 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  IOCS,  1069,  4153^157, 
4166;  Dec.  Dig.  §  1050.*] 

7.  Master  and  Sebvant  (|  276*)— Injury  ro 

Servant— Proximate  Caube. 

Where  an  employ^  wa«  injured  in  a  gaa 
factory  by  being  struck  by  an  iron  plate,  mov- 
ed by  an  explosion  of  a  gas  tank,  and  the  explo- 
sion and  the  moving  of  the  plate  happened  si- 
multaneously, the  jury  could  find  that  the  ex- 
plosion was  the  proximate  cause  of  the  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §S  950-952.  954,  959,  970, 
976;  Dec.  Dig.  {  276.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Frank  F.  Oster,  Judge. 

Action  by  J.  J.  Mulholland  against  the 
Western  Gas  Construction  Company  and  an- 
other. From  a  judgment  for  plaintiff 
against  defendant  named,  it  appeals.  Af- 
firmed. 

See,  also,  131  Pac.,  113. 

Oscar  A.  Trippet  and  Haas  ft  Dnnnigaii, 
all  ot  Loa  Ani^les,  for  appellant  BL  B. 
Drake,  of  Los  Angeles,  for  respondent.  ■■ 

JAMES.  3.  This  action  was  brought  by 
tho  plaintiff  to  recover  damages  for  person- 
al tnjnries  alleged  to  have  been  suffered 
through  the  negligence  of  appellant  As  t» 
the  second  defendant  named.  Judgment  ot 
nonsuit  was  granted,  and  as  to  which  no 
complaint  Is  made  upon  this  appeal.  The 
Jury  sitting  at  the  trial  of  the  action  return- 
ed a  verdict  In  favor  of  plaintiff  for  the  prin- 
cipal sum  of  fl0,87g,  upon  wlileh  verdict 
judgment  was  entered.  This  appeal  Is  taken 
from  the  judgment,  and  from  an  order  de- 
nying the  motion  of  appellant  for  a  new 
trial. 

Prior  to  the  25th  day  of  January,  1910, 
appellant  wfts  engaged,  under  contract,  bs 
an  independent  contractor  In  erecting  a  cer- 
tain apparatus  for  the  manufacture  of  gas. 
At  the  date  above  mentioned  the  apparatus 
had  been  practically  completed,  hot  had  not 
yet  been  accepted  by  the  gas  company  for 
which  It  was  being  built,  and  there  remain- 
ed some  work  of  finishing  and  adjusting  to 
be  done  upon  It  This  Was  the  condition  of 
the  work  when  plaintiff  applied  to  one 
White,  who  was  In  full  charge  of  the  con- 
struction work,  for  employment.  Plaintiff, 
a  young  man,  20  years  of  age,  was  a  com- 
petent plumber  and  pipe  fitter,  and  had 
worked  for  about  two  weeks  in  a  gas  man- 
ufactory, but  not  in  the  generating  depart- 
ment. White,  after  asking  blm  some  ques- 
tions as  to  his  efficiency  as  a  pipe  fitter, 
employed  him,  and  he  went  to  work  Imme- 
diately. Plaintiff  testified  that  White  took 
him  around  the  apparatus,  which  consisted 
mainly  of  several  cylinders  of  metal  stand- 
lug  upright,  about  10  feet  in  diameter  and 
25  fpet  long.    The  cylinders  were  all  capi)ed. 


•For  other  riwes  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Kejr-No.  Series  *  Rep'r  Indexes 
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80  as  to  nuke  complete  leeeptacleg.  for  the 
gas  and  material  used  la  geueratlqg-  the 
same,  except  one  which  had  an  opening  for 
the  Introduction  of  fuel,  and  another  which 
had  an  opening  at  the  top  for  thp  escape  of 
flames  and  fumes.  The  use  served  by  the 
various  cylinders  in  the  process  of  the  man- 
ufacture of  gas .  was  fully  explained  by  the 
evidence,  but  that  narrative  need  not  here 
be  repeated,  as  the  conditions  .which  sur- 
rounded the  pUintiS  and  ttie  manner  in 
which  he  received  his  Injuries  can  l>e  briefly 
explained. 

[1]  Of  coarse,  any.  Inconsistency  in  the 
plaintiff's  testimony,  or  contradiction  of  his 
statements  by  other  witnesses,  cannot  be 
considered  in  argument  against' the  verdict 
of  the  Jury,  because  It  was,  for  the  Jury  to 
determine  tiie  facts,  and  with  their  deter- 
mination we  can  raise  no  ouestion  so  long 
aa  aome  evidence  in  support  tbdre<tf  Is  shown 
in  the  record.  PlalnUeC  tedUfied :  That  aft- 
er looking  about  the  apparatus  he  was 
shown,  at  the  top  of  one  of  the  tanlcs  called 
a  "scrubber,"  a  pipe  connecUoa,  the  pipe  be* 
log  attached  to  the  tank  by  the  use  of  a 
bushing,  which  was  a  fitting  used  to  acrew 
Into  a  threaded  aperture  in  the  tank,  and  ia 
which  buslilng  In  turn  the  pipe  fixture  was 
screwed.  That  White  told  him  that  the 
bushing  was  loose  and  leaked,  and  asked 
him  U  he  could  fix  it.  That  he  said  "Tes," 
that  he  would  see'  what  he  could  do  with  it, 
and  was  told  to  get  a  helper  to  assist  him. 
That  he  had  asked  White  if  the  machine  was 
shut  down,  and  White  had  replied:  "Yes; 
shut  down;  ain't  no  danger  here."  The 
next  day  he  returned  with  his  helper,  and 
they  took  out  the  bushing  and  tried  to  make 
it  tight  with  some  cord  and  white  lead,  but 
failed;  that  be  reported  to  White  and  told 
him  tliat  he  could  not  fix  the  bustling  with- 
out a  lock  nut,  and  that  there  were  no  such 
nuts  at  the  storeroom,  and  White  replied: 
"Leave  it  out,  or  leave  It  alone,  and  I  will 
get  you  a  lock  nut  when  I  go  up  town." 
The  bushing  was  left  out,  and  consequently 
ttiere  was  left  open  an  aperture  tn  the  top 
of  the  scrubber  tank  of  about  214  inches  in 
diameter.  Pending  the  securing  of  a  lock 
nut,  plaintiff  was  instructed  by  'White  to 
bring  in  a  certain  gas  meter  and  attach  it 
to  a  tank,  and  be  was  at  work  at  this  when 
be  received  the  injuries  complained  at. 
TMrty  or  40  feet  away  from  the  apparatus 
upon  wliich  plalntUf  was  at  work  was  a  gas 
generator  in  active  operation.  Aa  was  usu- 
al with  audi  machines,  at  regular  intervals 
there  would  be  a  burst  of  flame  from  the 
top  of  the  generator,  which  would  last  for 
a  few  moments,  and  oftentimes  following 
this  discharge  sparks  would  fall  about  in  the 
vicinity  of  the  apparatus.  The  top  of  the 
scrubl>er  .from  which  plaintiff  had  removed 
the  bushing  was  not  protected  so  as  to  pre- 
vent sparks  falling  upon  it,  and  it  does  not 
appear  Uiat  it  was  usual  to  provide  such 


protection.  '  Near  to  and.  l>elow  tha  top  of 
the  scrubber  referred  to  was  laid  a  floor 
made  of  sheets  of  iron,  whldi  were  not  fas- 
tened, but  fitted  upon  Iron  beams  which  suj)- 
ported  them.  While  plaintiff  was  at  work 
with  the  meter  on  the  ground  near  the  scrub- 
ber, an  explosion  occurred  from  witliin  the 
scrubber,  which  the  evidence  tended  to  show 
was  caused  by  a  spark  or  sparks  from  the 
oelghboring  generator  falling  into  vhe  aper- 
ture of  the  scrubber  from  whtch  the  bushing 
had  l>eefi  removed.  This  explo^n  caused 
several  of  the  iron  plates  of  the  floor  refer- 
red to  to  l>e  dislodged,  and.  one  of  these 
plates  in  falling  struck  plaintiff  on  the  head, 
crushing  a  portion  of  his  skuU  and  inflicting 
serious  and  permanent  injuries.  ,■ 

[l,n  It  Is  argued  on  behalf  of  appelluit 
that  under  the  facte  aho'wn  plaintiff  waa  not 
«ntitled  to  recover,  because,  first,  the  risk 
of  the  iajnry  which  waa  caused  to  him-  waB 
one  assunaed  by  hJm  as  a  risk  ordinary  to 
tms  amployment;  and,  second,  .that  tbe. in- 
juries were  caused  through  hia  own  cfontrlbi- 
utory  oegUgencew  It  -wag  qot  shoiwn  by  any 
testimony  that  plaintiff  waa  familiar  with 
the  method  of  manufacturing. gask  or  that  he 
knew  Just  how  the  apparatus- upon  which  he 
was  employed  to  work  was  .operated.  He 
did  know  that,  aa  was  a  fact,  tlie  scrubber 
contained  water,  or  that  water  was  made 
to  percolate  through  It,  but  he  had  no  knowl- 
edge that  the  receptacle  contained  ga^  or 
was  in  a  etmdltioa  which  made  It  dangerous 
to  leave  open  the  hole  from  which  he  de- 
tached the  bosbJng.  He  testified  that  there 
was  en  odor  of  gas  ail  about  the  place,  but 
that  odor,  of  course,  was  common  about  the 
premises  of  a  gas-manufacturing  establish- 
ment Moreover,  he  did  ta^e  the  precaution, 
according  to  his  sworn  statement,  to  Inquire 
of  White  whether  the  machine  was  In  oper- 
ation, or  not,  and  was  told  by  White  that  It 
waa  strut  down,  and  tliat  there,  was  no  dan- 
ger tiiere.  White  was  the  representative  of 
his  employer  and  a  man  experienced  in  the 
handling  of  gas-making  apparatus.  Plain- 
tiff- was  entitled  to  rely  upon  the  Assurances 
of  his  employer  as  to  tiie  absence  of  danger, 
unless  by  observation  something  was  brought 
to  his  attention  'wlilch  would  give  him  knowl- 
edge of  a  contrary  state  of  things.  But  not 
only  was  there  evidence  to  show  the  state- 
ment of  White  as  narrated  above,  but  there 
was  evidence  of  the  further  direction  of 
White,  given  to  plaintiff  when  the  latter  In- 
formed White  that  he  could  not  fix  the  bash- 
ing without  a  lock  nut,  to  "leave  it  out,  or 
leave  it  alone."  White  told  the  plaintiff 
that  the  machine  waa  shut  down,  and  that 
there  was  no  danger;  then  when  informed 
of  what  the  plaintiff  had  done  with  respect 
to  the  bushing,  t jld  him  to  leave  it  out ;  in 
other  words,  to  leave  the  aperture  open,  for 
it  could  not  be  closed  without  the  use  of  a 
bushing.  Plaintiff  followed  these  instruc- 
tions, left  the  bustling  oat  while  waiting  for 
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White  to  obtain  the  lock  nut,  and  went  about 
the  other  work  that  was  assigned  to  him  to 
do  by  his  employer.  Considering  all  of  these 
facts,  it  cannot  be  said  either  that  there  was 
any  assumption  of  the  risk  by  plaintiff-,  or 
any  negligence  on  his  part  concurring  to 
produce  his  injuries. 

[4]  On  the  other  hand,  plalntifTa  employ- 
er was  presumed  to  know  that  it  would  be 
dangerous  to  leave  the  aperture  open  In  the 
scrubber  and  It  was  negligent  either  In  not 
causing  the  opening  to  be  closed,  or  inform- 
ing plaintiff  of  the  risk  attendant  upon  bis 
working  about  the  machine  in  that  condi- 
tion. There  was  no  evidence  showing  that 
after  the  opening  had  been  made  by  the  re- 
moval of  the  bushing  any  flow  of  gas  could 
be  detected  at  the  aperture,  and  there  was 
testimony  showing  that  when  such  an  open- 
ing had  been  made  the  tendency  would  be 
for  air  to  be  drawn  in  rather  than  for  gas 
to  be  forced  out;  tlds  due  to  the  fact  that 
the  pressure  inside  the  scrubber  was  cus- 
tomarily below  that  of  the  atmosphere. 
Some  ergnment  Is  made  to  give  point  to  the 
contention  that  plalnUITs  testimony  should 
be  disregarded  as  being  too  Improbable  to 
warrant  credence.  As  we  have  before  sug- 
gested, it  was  the  province  of  the  Jury  to 
pass  upon  the  credibility  of  the  witnesses, 
the  truthfulness  of  their  testimony,  and  with 
their  conclusion  as  to  those  things  we  have 
no  right  to  interfere.  It  may  be  said,  how- 
ever, that  the  testimony  of  plaintiff  as  to  the 
material  facts  was  not  inherently  improba- 
ble, and  this  testimony  did  find  some  corrob- 
oration, at  least  in  the  evidence  furnished  by 
other  witnesses.  A  careful  examination  of 
the  record  convinces  us  that  there  was  evi- 
dence BufBclent  to  sustain  the  verdict  of  the 
jury. 

Two  witnesses  gave  testimony  on  behalf  of 
the  plaintiff  touching  the  use  of  steam  in  gas 
scntbbers.  It  was  sought  to  show  that,  in 
order  to  expel  the  gas  from  such  a  receptacle 
and  make  It  safe  from  danger  of  exploaion, 
such  as  that  which  ocairred  at  the  time 
plaintiff  was  injured,  the  use  of  steam  was 
reasonably  necessary  and  customarily  em- 
ployed for  that  purpose.  One  witness  (Gil- 
llngham)  testified  that  he  was  foreman  of 
the  Western-  Boiler  Works,  and  had  worked 
for  a  considerable  length  of  time  on  the  gas 
machine  which  exploded ;  that  he  was  famil- 
iar with  the  machinery  used  in  this  part  o' 
the  state  for  making  gas,  and  proceeded  to 
describe  the  process.  Without  objection,  he 
was  allowed  to  testify  that  there  was  no 
steam  pipe  attached  to  the  scrubber,  and  he 
further  said.  In  explanation  of  the  purpose 
for  which  such  a  steam  pipe  might  be  used: 
"That  is  all  to  kill  the  gas  by  turning  the 
steam  on.  The  steam  dls.solves  it  If  there 
was  a  steam  pipe  on  it,  you  turn  It  on  to  Idll 
the  gas."  As  noted,  no  objection  appears  to 
have  been  made  to  thc^e  answers,  but  error 
la  assigned  because  of  the  ruling  of  the  court 


permitting  the  witness  HllUrd  to  make  an- 
swer to  a  similar  line  of  Interrogatories. 

[S,  •]  Millard  testified  that  he  was  3S  years 
old,  had  had  7  years'  experience  in  the  manu- 
facture of  gas,  and  had  made  a  study  of  the 
process  by  the  perusal  of  text-books,  trea- 
tises, etc.,  and  by  actual  experience.  At  the 
time  the  accident  happened  which  resulted  in 
the  injuries  being  hifllcted  to  plaintiff,  this 
witness  was  superintendent  of  the  Los  An- 
geles Gas  &  Electric  Company,  and  was  In  his 
office  close  by  the  scene  of  the  explosion.  He 
testified,  without  objection,  as  to  the  use  to 
which  the  various  machines  were  put  in  the 
manufacture  of  gas.  He  further  testified 
that  he  had  had  experience  with  gas  plants 
at  Santa  Monica,  Ix)ng  Beach,  and  other  lo- 
calities, and  had  been  superintendent  of  the 
Los  Angeles  company  for  about  7  years.  H« 
was  then  asked  the  question  as  to  whether, 
considering  the  safety  of  the  employes.  It 
was  proper  to  equip  a  scrubber  with  or  with- 
out steam  pipes.  This  question  was  objected 
to,  the  objection  overruled,  and  the  witness 
answered  as  follows:  "I  can't  say  what  the 
Western  Gas  sets — how  they  are  equipped. 
I  can  speak  of  the  machines  that  I  have 
built,  that  have  been  built  under  my  jurisdic- 
tion." The  court  then  asked  Iilm  this  ques- 
tion: "The  question  is.  What  is  necessary  to 
make  a  plant  reasonably  safe  for  the  pro- 
tection of  the  plant?  A.  In  Its  scrubber  I 
would  put  a  steam  pii>e  ^or  the  purpose  of 
purging  the  cylinder."  All  of  this  testimony 
was  objected  to,  and  appropriate  motions  to 
strike  out  vrere  made,  and  the  ruling  of  tike 
court  was  adverse  to  am>ellant  The  wit- 
ness, in  further  explanation,  testified  that 
when  a  machine  was  out  of  commission  for 
any  purpose  steam  would  be  injected  to  drive 
out  any  foreign  matter,  snch  as  gas,  and  also 
for  the  purpose  of  removing  tar  and  other 
residuum  that  might  have  collected  therein. 
He  then  was  asked  tills  question:  "Do  yon 
mean  to  say  that  yon  consider  It,  the  steam 
pipe,  what  you  call  the  purging  process,  nec- 
essary for  the  safety  of  the  men  in  and  about 
the  plant?  A.  Yes.  That  is  my  opinion  that 
was  asked  for."  It  is  objected  that  this  wit- 
ness had  not  shown  sufficient  knowledge  to 
entitle  hlih  to  testify  as  an  expert;  also  that, 
conceding  his  qualifications  to  so  testify,  he 
should  not  have  been  permitted  to  say  what 
would  be  a  safe  way  to  equip  a  scrubber  in 
order  to  protect  the  men  employed  upon  It 
The  cases  of  GIrandi  v.  Electric  Improvemoit 
Co.,  107  Cal.  120,  40  Pac.  106,  28  L.  B.  A. 
59%'  4S  Am.  St  Rep^  114,  and  Luman  v.  Gold- 
en Ancient  Channel  M.  Co,  140  Cal.  700,  74 
Pac.  307,  are  cited  In  support  of  the  argu- 
ment on  this  point  As  to  the  general  quali- 
fication of  the  witness,  we  think  there  was 
sufficient  shown  to  entitle  Um  to  testify  up- 
on the  subject  adverted  to,  and  if  his  an- 
swer as  to  what  would  be  a  safe  way  to 
equip  a  scrubber  stood  alone,  without  ex- 
planation, we  would   be  Inclined  to  bold  that 
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the  overrallng  of  objection 'thereto  was  prej- 
udicial error.  However,  the  witness  quite 
fully  gave  the  reAsons  fbr  his  conclusion', 
and,  even-  though  he  was  not  shown  to  be  a 
skilled  chemist,  he  had  had  a  great  deal  of 
practical  experience  in  the  manufacture  of 
gas  and  as  to  the  use  and  operation  of  ap- 
pliances connected  therewith.  In  the  ease  of 
Girandl  v.  Electric  Improvement  Co.,  the 
court  said:  "The  cases  do  Undoubtedly  hold 
that  an  expert  cannot  be  asked  whether  a 
structure  is  a  safe  one,  or  whether  certain 
methods  are  prudent,  but  all  hold  that  facts 
may  be  elicited  from  the  witness  from  which 
the  conclusion  Inevitably  follows.  •  •  * 
The  answer  of  the  witness  gave  the  facts  in 
full,  explaining  what  methods  would  have 
been  safe."  It  was  there  held  that  the  error. 
If  any  bad  been  committed,  was  not  prejudi- 
cial, and  we  feel  constrained  to  so  view  the 
ruling  of  the  court  as  made  In  this  case.  In 
Laman  v.  Golden  Ancient  Channel  M.  Co., 
the  court  merely  held  that  it  was  not  error 
to  sustain  an  objection  to  a  question  which 
required  a  witness  to  state  as  to  whether  a 
certain  machine  and  appliance '  was  a  safe 
one.  It  is  not  said  in  that  case  that  it  would 
have  been  error,  under  the  facts,  to  have 
overruled  the  objection.  And  so  here,  If  the 
court  bad  sustained  the  objection  to  a  ques- 
tion which  brought  forth  from  the  witness 
aa  opinion  as  to  what  equipment  was  neces- 
sary to  make  a  scrubber  sate,  that  ruling 
would  not  be  held  to  be  error.  Under  all  of 
the  testimony  it  was  for  the  Jury  to  say 
whether  ordinary  and  customary  practice  in 
this  locality  required  the  use  of  steam  at- 
tachment on  the  gas  machine  to  render  it 
safe  when  not  in  use  and  being  worked  upon 
by  employes.  The  Jury  was  fully  instructed 
as  to  the  law  in  this  regard. 

There  seems  to  us  to  be  nothing  in  the 
point  made  that  plaintiff  was  not  acting 
within  the  scope  of  his  employment  in  leav- 
ing the  scrubber  ai>erture  open.  He  was 
specifically  instructed  to  attempt  to  fix  the 
bushing  which  was  fitted  into  the  aperture, 
and  when  he  told  White,  the  foreman,  as 
we  must  assume  from  his  testimony  he  did 
tell  him,  that  he  could  not  fix  it  without  hav- 
ing a  lock  nut.  White  instructed  him  to  leave 
the  bushing  out,  or  leave  it  alone  until  a  lock 
nut  could  be  procured  with  which  to  make  it 
tight 

[7]  The  point  ia  made  that,  as  plainUff 
was  injured  by  the  fallhig  of  the  floor  plate, 
and  as  no  negligence  was  shown  in  the  in- 
stallation of  such  plates  or  the  manner  in 
which  they  were  secured,  no  recovery  could 
be  had,  because  the  falling  of  the  plate  was 
the  secondary  cause  of  the  accident,  and  that 
it  could  not  be  directly  attributed  to  the  «s- 
ploslon  of  the  scrubber.  To  our  minds,  there 
is  no  merit  in  this  contention.  The  explosion 
of  the  scrubber  and  the  falling  of  the  floor 
plate  happened  simultaneously,  and  without 
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any  question  whatever  tt  must  be  said  that 
the  explosion  was  the  direct  and  proximate 
cause  of  the  injury  sustained  by  plaintiff. 

We  have  examined  the  instructions  given 
by  the  court,  and  are  satisfied  that  they  con- 
tain a  full  and  fair  statement  of  the  law  as 
applied  to  the  facts  of  this  case. 

The  Judgment  and  order  are  aflbmed. 

We  concur:  ALM:N,  P.  J. ;  SHAW,  J. 


MULHOLIiAND  v.  WESTERN  GAS  CONST. 
CO.     (L,.  A.  2,926  [Civ.  1,164].) 

(Supreme  Court  of  California.     March  31, 
1913.) 

In  Bank.  Appeal  from  Superior  Court,  Los 
Anjseles  County;  Frank  F.  Oster,  Judge. 

Action  by  J.  J.  Mulliolland  against  the  West- 
ern Gas  Construction  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Affirmed 
by  the  Court  of  Appeal.  Application  for  re- 
hearing in  bank  denied. 

See.  aUo,  131  Pac.  110. 

Oscar  A.  Trippet  and  Haaa  &  Dunnigan,  all 
of  Log  Angeles,  for  appellant  £.  B.  Drake, 
of  Los  Angeles,  for  respondent 

PER  CURIAM.     Rehearing  denied. 

BEATT7,  C.  J.  I  dissent  from  the  order 
denying  a  rehearing  of  this  cause.  Aside  from 
any  of  the  matters  discussed  in  the  opinion  of 
the  District  Court  of  Appeal,  there  is  a  ques- 
tion presented  by  the  record  which  we  are 
bound  to  notice,  notwithstanding  the  omission 
of  that  court  to  do  so;  and  this  for  the  reason 
that  the  amount  involved  brought  the  cause 
within  our  jurisdiction  by  direct  appeal,  and 
its  assignment  to  the  District  Court  for  hear- 
ing and  decision  does  not  absolve  us  from  the 
obligation  to  consider  every  substantial  assign- 
ment of  error  relied  upon  by  the  appellant 

The  trial  judxe  gave  to  the  jury  ^e  following 
instruction:  "Defendant's  claim  of  contributo- 
ry negligence  on  the  part  of  the  plaintiff,  as  set 
out  in  the  verified  answer  of  the  defendant,  pre- 
supposes the  existence  of  negligence  on  the  part 
of  the  defendant ;  for  if  there  was  no  negligence 
on  the  part  of  the  defendant  Western  Gas  Con- 
struction Company,  there  could  be  no  contrib- 
utory negligence  on  the  part  of  the  plaintiff,  J. 
J.  Mulholland.  Contributory  negligence,  as 
used  in  these  instructiona,  means  such  negli- 
gence, if  any,  on  the  part  of  the  plaintiff  con- 
tributing directly  or  approximately  to  the  acci- 
dent, and  except  for  such  negligence  said  ac- 
cident wonld  not  have  occurred."  It  was  quite 
proper  for  the  District  Court  of  Appeal  to  omit 
any  discussion  of  this  particular  instruction, 
for  the  reason  that  one  substantially  like  it  was 
approved  by  this  conrt  in  Linforth  v.  S.  P.  Gas 
&  El.  Co..  186  Cal.  66,  103  Pac.  320,  19  Ann. 
Cas.  1230,  and  that  decision  is  a  binding  prec- 
edent in  cases  of  this  character  for  the  Dis- 
trict Courts  of  Appeal  and  the  superior  courts. 
Here,  however,  it  may  be,  and  in  my  opinion  it 
ought  to  be,  reconsidered.  It  plainly  tells  the 
jury  that  a  plea  of  contributory  negligence  of 
the  plaintiff  is  an  admission  of  culpable  negli- 
gence on  the  part  of  defendant  This  is  not 
the  law.  A  defendant  may  deny  that  he  was 
guilty  of  any  negligence,  and  at  the  same  time 
may  consistently  claim  that  even  if  the  Jury 
should  find  that  he  has  been  negligent,  the 
plaintiff  wonld  not  have  sustained  any  injury 
if  it  had  not  been  for  his  own  negligence  as  a 
proximate  cause.     And  it  cannot  be  said  that 
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Kn  error  of  this  character  in  a  distinct  and 
completed  instruction  is  cured  by  a  more  cor- 
rect statement  of  tbe  law  in  the  general  and 
discursive  charge  of  the  court  The  result  in 
such  case  is,  at  best,  a  direct  conflict  in  the  in- 
structions, leaving  the  jury  without  a  guide  in 
their  deliberations. 


(165  CaL  108) 

TAYLOR  et  al.  t.  JONES  et  aL    (L.  A.  2,07X) 

(Supreme  Court  of  California.     March  10, 
1913.) 

1.  MOBTOAOES  ({  258*)  —  AfiSIGNIIBin^NOTK 
SKCUBKD  by  MOBTQAOE  —  NONNXOOTIABLE 
INBTBUKBNTB. 

Since  a  note  secured  by. a  real  estate  mort- 
gage is  not  negotiable,  a  transferee  thereof  from 
the  mortgagee  takes  subject  to  equities  avail- 
able between  the  original  parties. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  68&-691;   Dec  Dig.  t  SSa*! 

2.  MOBTGAOKS  (I  258*)— ASSIGNITBNT  —  DB- 
TSNSEa— FaILUBB   OS    CONBIDKBATIOII. 

Plaintiffs,  who  owned  two  city  lots,  each 
subject  to  a  mortgage,  executed  two  notes  each 
for  $2,000,  each  secured  by  a  second  mortgage 
on  one  of  the  lots,  and  reciting  that  it  was  a 
first  lien,  the  proceeds  to  be  used  in  paying  the 
first  mortgage  and  other  lieas.  The  mortgagee, 
without  making  such  payments,  transferred  tbe 
mortgages  for  full  value,  and  absconded.  Plain- 
tiffs resided  in  a  house  situated  on  one  of  the 
lots,  and  any  inquiry  by  the  transferee  w6uld 
have  disclosed  the  fraud,  ifeld,  that  the  fraud- 
ulent mortgagee  was  not  the  mortgager's  agent, 
and  that  tbe  defense  of  failure  of  consideration 
was  available  against  the  transferee^ 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {{  68»-«91;  Dec.  Dig.  f  268.*] 

Depa  rtment  2.  Appeal  from  Superior  Court, 
I/>8  Angeles  County;  Paul  J.  McGormlck, 
Judge. 

Action  by  Jobn  H.  Taylor  and  another 
against  Ii.  £>.  Jones  and.  another.  Judgment 
in  favor  of  defendant  Bridget  Donnelly,  and 
plaintifTs  appeal.    Reversed. 

Frank  Herald,  W.  W.  Wideman,  and  Chas. 
N.  Salisbury,  all  of  Los  Angeles,  for  appel- 
lants. Smith,  Miller  &  Phelps  and  John  C. 
Stick,  all  of  Los  Augeles,  for  respondent 

MELVIN,  J.  PlalntlCFs  sued  to  quiet  tlUe 
to  two  parcels  of  land  in  Los  Angeles  county, 
and  to  cancel  and  release  of  record  two 
mortgages  upon  said  property,  given  by  plain- 
tiffs to  one  L.  B.  Jones,  who  assigned  the 
said  mortgages  for  their  face  value  to  Brid- 
get Donnelly,  tbe  defendant  It  was  alleged 
in  the  complaint  that  plaintiffs,  who  are 
husband  and  wife,  were  the  owners  of  the 
two  lots  In  question ;  that  two  mortgages, 
aggregating  about  $1,900,  were  of  record,  and 
constituted  Hens  against  each  of  the  said 
lots;  that  about  January  1,  1009,  plaintiffs 
applied  to  L.  El  Jones  for  a  loan  of  $4,000 
to  pay  off  the  said  mortgages;  that  Jones 
expressed  his  ability  and  willingness  to  loan 
$4,000  to  plaintiffs;  that  he  promised  to  pay 
the  existing  Incumbrances,  the  cost  of  having 
tbe  title  certified  to  date  and  other  expenses 
Including  insurance,   If  plaintiffs  would  ex- 


ecute In  bia  faror  two  notes  each  f<xr  $2,000 
and  each  supported  by  a  mortgage  upon  one 
of  tbe  two  lots;  and  that  the  difference,  if 
any,  between  said  payments  and  $4,000 
should  be  paid  by  Jones  to  plaintiffs.  The 
complaint  further  avers  that,  relying  npon 
the  promises  and  representations  of  Jones, 
plaintiffs  on  or  about  January  4,  1909,  made 
and  executed  the  notes  and  mortgages  in 
accordance  with  the  suggestions  of  Jones, 
naming  him  therein  as  mortgagee;  that  these 
mortgages  were  recorded;  that  subsequently 
tbe  notes  and  mortgages  were  assigned  by 
Jones  to  Bridget  Donnelly,  tbe  defendant; 
that  the  representations  and  promises  of 
Jones  with  reference  to  the  payment  of  tbe 
debts  of  plaintilCs  and  the  removal  <^  tbe 
liens  of  the  earlier  mortgages  from  their 
lots  were  false  and  fraudulent;  and  that 
plaintiffs  received  no  consideration  whatever 
for  the  notes  and  mortgages  given  by  them 
to  Jones  and  by  him  assigned  to  Bridget 
Donnelly. 

Defendant  answered,  admitting  that  she 
had  received  assignments  of  tbe  notes  and 
mortgages,  and  alleging  that  she  had  paid 
the  full  sum  of  $4,000  for  them.  She  assert- 
ed that  plaintiffs  bad  received  full  considera- 
tion for  tbe  notes  and  mortgages  executed 
by  them  in  favor  of  Jones.  Two  separate 
affirmative  defenses  were  pleaded.  In  one  of 
which  it  was  alleged  that  Jones  bad  acted 
throughout  the  transaction  as  tbe  agent  of 
plaintiffs;  and  in  the  other  that  tbe  defend- 
ant had  purchased  without  notice  of  any 
equities  in  favor  of  the  plaintiffs  and  In  full 
belief  that  Jones  was  tbe  owner  of  the  notes 
and  mortgages. 

Tbe  cause  was  tried,  and  the  court  found, 
among  other  things,  that  Jones  had  not  rep- 
resented to  plaintiffs  that  be  was  loaning 
the  money  to  them.  Other  findings  were 
that  Jones  had  acted  as  the  agent  of  plain- 
tiffs, and  that  the  money  was  paid  to  Jones 
by  Donnelly  for  and  on  behalf  of  plaintiffs. 
Tbe  allegations  of  tbe  special  defenses  wefe 
also  found  to  be  true.  Findings  and  Judg- 
ment followed  to  the  effect  that  tbe  mortga- 
ges were  valid  and  subsisting  liens  against 
the  property  in  question. 

This  is  one  of  tbe  numerous  cases  arising 
as  a  result  of  the  rascality  of  L  E.  Jones. 
Each  of  them  Involves  great  hardship  upon 
one  of  the  parties  who  trusted  him.  Defend- 
ant Insists,  and  the  court  evidently  bad  tbe 
same  theory,  that  the  fraud  on  the  i)art  of 
Jones  could  not  have  operated  to  Injure 
plaintiffs  until  he  embezzled  the  money  which 
he  held  as  agent  for  them,  and  that  up  to 
tbe  moment  of  said  embezzlement  Jones  had 
acted  entirely  within  the  scope  of  his  agency. 
She  also  invokes  the  rule  that,  where  one 
of  two  innocent  parties  must  suffer,  the  hard- 
ship should  be  visited  upon  that  one  by 
whose  negligence  the  fraud  was  made  possi- 
ble.   Neither  of  these  positions  is  tenable  in 
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the  i^eaent  <>aae.  !rUe  matter  of  agency  Is 
a  false  quantity.  It  makss  no-  dUtwence 
wbether  plalntlfFs  expected  Jones  to  loan 
than  tbe  mcmey  or  to  negotiate-  the  notes 
and  mortgages  for  their  benefit. 

[1]  Defendant  was  dealing  yrltU  Mm  as 
a  mortgage^  and  she  patcbased  team  blm 
nonnegotlable  Instrnntenta  This  placed  her 
npon  her  Inquiry,  and.  If  she  failed  to  make 
a  reasonable  inveetigation,  she  took  tbe  as- 
signments subject  to  all  d^enses  ^rhlch 
might  have  been  urged  In  favor  of  the  Tay- 
lors In  an  action  by  Jones  to  foreclose  the 
mortgages. 

[I]  One  of  these  defenses  was  faihire  of 
consideration.  If  defendant  had  made  in- 
quiry of  the  mortgagors,  and  they  had  told 
her  that  Jones  was  acting  for  them  as  their 
agent,  the  matter  would  a]H>ear  in  an  entire- 
ly different  light  But  she  did  not  take  the 
troable  to  consult  them,  although,  as  shown 
by  the  evidence,  they  redded  In  a  house 
sltaated  upon  one  of  the  lots  subject  to  one 
of  the  mortgages  to  Jones.  Another  thing 
which  should  have  put  her  upon  her  inquiry 
was  the  recital  in  each  mortgage  that  it  was 
a  first  lien  upon  the  property,  when  at  the 
time  of  the  purchase  each  lot  was  incumbered 
by  tbe  lien  ot  recorded  mortgages  senior  to 
that  in  which  Jones  appeared  as  mortgagee. 
The  evidenctt  shows  that  feach  party  to  this 
action  placed  full  confidence  In  the  rascally 
Jones,  who  absconded  with  the  money  paid 
to  him  by  Mrs.  Donnelly.  A  decision  either 
way  will,  as  we  have  said,  doubtless  work 
great  hardship  upon  ah  Innocent  piarty;  but 
we  cannot  escape  the  eonclnalon'  that  the 
facts  of  the  ease  bring  It  within  the  prin- 
ciples announced  tn  sUch  Cases  As  Meyer  v. 
Weber,  133  Cal.  682,  66  P«c.  1110,  Brlggs  v. 
Crawford,  182  Oal.  125,  121  Pac.  381,  and 
Hdmer  v.  Parsons,  18  Cal.  App.  451,  123 
Pac.  856. 

The  Judgment  and  order  are  reversed. 

We  concur:   HEMSHAW,  J.;  LORIGAN,  J. 


DUNSTON  V.  LOS  ANQBLBS  VAN  ft  8TOR- 

AGB  CO.  et  al.    (L.  A.  2,968.) 
(Supreme.  Court  of  Caiifomia.    March  7,  1918.) 

1.  TuADt-MABKB  AND  TRADE-NAMES  ({g  3,  9*) 

—Subject  of  Right — i^TATU'ra. 

Under  Civ.  Code  S  991,  declaring  that  one 
who  conducts  a  particular  business  cannot  ex- 
clusively appropriate  any  designation  or  part 
of  a  desiniation  which  relates  only  to  the  name 
or  description  of  tbe  business,  or  tha  place 
where  it  is  carried  on,  the  name  "Los  Angeles 
Van,  Truck  ft  Storage  Company,"  since  it  re- 
feia  both  to  th«  place  of  basiness  and  to  the 
description  of _  the  business,  cannot  be  the  sub- 
ject of  exclusive  trade-mark. 

[Ed.  Note.— For  other  cages,  see  Trade-Marks 
and  Trade-Names,  Cent.  Dig.  §g  4-7,  13;  Dec. 
Dig.  II  3,  9.*] 

2.  Tbade-Marks  Awn  Traoe-Names  (§  70*) — 

IKJUNCTION — XJSFAIB  TRADE   DEALING. 

Is  the  interest  of  fair  trade  dealing,  courts 
of  equity  will  protect  one  who  has  t>een  the  first 


in  the  field,  doing  busliiess  under  a  given  name, 
to  the  extent  of  making  competitors  use  rea- 
sonable precautions  to  prevent  deceit  and  fraud 
upon  his  business  and  on  the  public;  but  where 
there  is  nothing  more  than  mere  similarity  of 
names,  or  no  misuse  of  the  first  used  name  by 
such  advertisinfj  or  soliciting  as  amounts  to 
fraud,  and  nothing  more  than  confusion  to  tlie 
first  established  business  by  acts  not  in  them- 
selves wrongful,  no  relief  can  be  granted. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  |  81;  Dec.  Dig. 
i  70. »] 

3.  Thade-Mabkb  and  Tbadk-Nahes  (I  92*)— 
Unfair  Competition— Equitable  Ground 
OF  Kelief— Fraud. 

In  an  action  to  enjoin  alleged  unfair  trade 

dealing  with  respect  to  a  business  name,  fraud 

will  not  be  presumed,  but  must  be  pleaded  and 

shown. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  S|  102, 108 ;  Dec 
Dig.  i  92.*J  6   «       .        , 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Walter  Bord- 
well.  Judge. 

Action  by  R.  R.  Dnnston,  doing  business 
as  the  Los  Angeles  Van,  Truck  ft  Storage 
Company,  against  the  Los  Angeles  Van  ft 
Storage  Company,  L.  Lichtenberger,  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
appeal.     Reversed  and  remanded. 

E.  W.  Freeman,  of  Willow,  for  appellants. 
Trust^n  P.  Dyer,  of  Los  Angeles,  and  H. 
Cleveland  Schultz,  for  respondent 

HENSHAW,  J..  Pla^Uff  alleged  that  in 
the  yeaj:  1896,  to  tbe  city  of  Los  Angeles,  be 
establVsbed  the  business  of  moving,  hauling, 
trucking,  and  storage.  To  this  business  be 
gave  the  name  ot  "Los  Angeles  Van,  Truck  ft 
Storage  Oowpavy."  In  1902  be  made  appli- 
cation to  tbe  state  .of  California  to  have  t^at 
name  registered  aoid  trade-marked,  and  on 
the  13tb  dJAy  of  August,  1902,  there  was  is- 
sued to  plaintiff  a  certificate  by  the  Secretary 
of  the  State  of  California  "granting  said  R. 
H.  Dunston  tbe  sole  and  exclusive  right  to 
use  and  appropriate'  said  name  of  Los  Ange- 
les Van,  Truck  &  Storage  Company  to  his 
said  business."  Ever  since  ^e  year  1896  to 
and  including  the  present  time  plaintiff  has 
been  and  is  conducting  hia  business  under 
this  name.  By  reason  of  the  competent  and 
efficient  manner  in  which  he  has  so  conduct- 
ed it,  he  lias  gained  for  his  business  known 
as  the  Los  Angeles  Van,  Truck  ft  Storage 
Company  a  widespread  and  valuable  reputa- 
tion, and  he  commanded  and  still  commands 
an  extensive  patronage  throughout  the  coun- 
ty of  Loa  Angeles  which  is,  and  for  many 
years  last  past  has  been,  a  source  of  great 
profit  to  him.  In  1910  the  defendants  "will- 
fully, wrongfully,  and  unlawfully  disregard- 
ing the  rights  of  this  plaintiff,  willfully, 
wrongfully,  unlawfully,  and  fraudulently  used 
and  appropriated  the  name  of  Los  Angeles 
Van  &' Storage  Company  for  conducting  a 
similar  business  to  that  of  the  plaintiff  here- 
in in  the  city  of  Los  Angeles,"  and  on  or 
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about  the  8th  day  of  April,  1910,  the  defend- 
ants, and  each  of  them,  formed  and  organ- 
ized a  corporation  by  the  said  name  of  Los 
Angeles  Van  &  Storage  Company  under  the 
laws  of  the  state  of  California,  and  ever 
since  said  time  have  carried  on  their  said 
business  under  said  name  of  Los  Angeles 
Van  &  Storage  Company  with  Intent  to  de- 
ceive and  defraud  the  public  and  patrons  of 
the  plaintiff  herein,  and  to  Injure  and  de- 
fraud this  plaintiff,  and  deprive  him  of  his 
profits  and  of  the  business  acquired  by  his 
valuable  reputation  as  aforesaid."  The  de- 
fendants at  all  times  have  been  advised  and 
Informed  "that  the  said  Imitation  name  of 
Los  Angeles  Van  &  Storage  Company  has 
been  pirated  and  simulated,  and  Is  an  in- 
fringement and  fraudulent  counterfeit  of  Che 
name  used.  Issued  to,  and  adopted  by  this 
plaintiff."  "The  name  used  by  the  defend- 
ants herein  was  calculated  and  Intended  to 
deceive  the  patrons  of  this  plaintiff  and  the 
public  in  general,  and  said  name  of  Los  An- 
geles Van  &  Storage  Company  has  actually 
misled  and  does  still  mislead  many  of  them 
to  patronize  the  defendants  herein,  in  the 
belief  that  they,  the  said  public,  are  placing 
said  orders  and  patronage  with  this  plaintiff, 
greatly  to  the  diminution  and  damage  of  the 
business  and  profits  of  this  plaintiff."  Plain- 
tiff further  alleges  that  the  business  carried 
on  by  defendants  "under  the  name  of  Los 
Angeles  Van  &  Storage  Company,  in  Imita- 
tion of  the  said  name  of  this  plaintiff,  is 
greatly  inferior,  and  that  by  reason  of  the 
premises  the  esteem  and  reputation  of  plain- 
tiff's said  business  has  been  injured,  greatly 
to  the  diminution  and  damage  of  the  busi- 
ness and  profits  of  this  plalntUf."  Defend- 
ants "have  caused,  and  do  still  cause,  an  ad- 
vertisement of  their  said  business,  Los  Ange- 
les Van  &  Storage  Company,  to  appear  in 
extra  large  letters  directly  ahead  of  the  tele- 
phone numbers  and  address  of  this  plaintiff, 
in  the  directory  of  the  Home  Telephone  Com- 
pany of  Los  Angeles,  which  act  and  adver- 
tising on  the  part  of  the  defendants  herein 
are  contrary  to  equity,  and  greatly  injure 
and  damage  the  business  of  said  plaintiff." 
Defendants  "have  advertised  their  said  tjusl- 
ness  under  said  name  of  Los  Angeles  Van  & 
Storage  Company  In  various  ways  and  plac- 
es, and  by  said  acts  have  secured  orders  in- 
tended to  be  given  to  this  plaintiff,  all  to 
the  great  diminution  and  damage  of  the  busi- 
ness and  profits  of  this  plaintiff."  That, 
after  request  and  demand  by  plaintiff,  de- 
fendants have  refused  to  desist  from  the  use 
of  the  name  In  the  telephone  directories  and 
elsewhere.  The  prayer  of  this  complaint,  be- 
sides the  prayer  for  general  relief.  Is  that  a 
perpetual  injunction  be  Issued  enjoining  the 
defendants  "from  using  said  name  of  Los 
Angeles  Van  &  Storage  Company,  to  the  in- 
Jury  and  damage  of  plaintiff,  and  that  the 
defendants  herein,  and  each  of  them,  be 
enjoined  and  restrained  from  publishing  or 


advertising  their  said  business  under  said 
name  of  Los  Angeles  Van  &  Storage  Com- 
pany." 

The  quotations  from  the  complaint  have 
been  made  thus  full  for  th^  reason  that  the 
appellants  argue  that  the  complaint  charges 
simply  a  violation  of  a  property  right  in  a 
roistered  trade-maric,  whereas  respondent 
insists  that  It  not  only  so  charges,  but  that, 
aside  from  the  property  right  In  the  regis- 
tered trade-marJi,  the  complaint  also  charges 
unfair  dealing.  This  appeal  is  from  the 
Judgment  granting  the  injunction.  The  find- 
ings therefore  become  of  especial  importance 
in  considering  upon  what  facts  the  court 
actually  based  its  decree. 

The  court  found  in  accordance  with  the 
allegations  of  the  complaint  as  to  the  char- 
acter of  the  business  of  the  plaintiff,  its  con- 
duct under  the  name  of  Los  Angeles  Van, 
Truclt  Sc  Storage  Company,  and  that  there 
was  Issued  a  certificate  by  the  Secretary  of 
State  of  the  state  of  California  granting 
plaintiff  "the  sole  and  exclusive  rigiht  to  use 
and  appropriate  said  name  of  Los  Angeles 
Van,  Truck  &  Storage  Company."  The  court 
further  found  in  accordance  with  the  allega- 
tions of  the  complaint  that  defendants  did 
"willfully,  wrongfully,  unlawfully,  and  fraud- 
ulently use  and  appropriate  the  name  of  Los 
Angeles  Van  &  Storage  Company  for  conduct- 
ing a  similar  business  to  that  of  the  plain- 
tiff," and  found,  as  alleged  in  the  complaint, 
that  defendants  organized  the  corporation 
under  this  name  and  ever  since  have  carried 
on  their  business  under  this  name,  "thereby 
causing  loss  and  damage  to  the  said  business 
of  said  plaintiff  herein  and  creating  much 
confusion  In  the  conducting  of  said  business." 
It  found  that  the  defendants  caused  and 
cause  "an  advertisement  of  their  said  busi- 
ness, Los  Angeles  Van  &  Storage  Company, 
to  appear  in  extra  large  letters  directly 
ahead  of  the  telephone  and  address  of  this 
plaintiff,  and  have  advertised  their  said  busi- 
ness under  said  name  in  various  other  ways 
and  places."  Finally,  it  found  "that,  the 
plaintiff  having  had  the  prior  and  exclusive 
use  of  said  name  Los  Angeles  Van,  Trncic  & 
Storage  Company,  the  defendants  herein,  or 
neither  of  them,  have  any  right  to  use  said 
name  Los  Angeles  Van  &  Storage  Company, 
for  the  reason  that  the  nse  of  said  name  Los 
Angeles  Van  &  Storage  Company,  by  the  de- 
fendants herein.  Is  of  damage  to  the  plain- 
tiff herein,  and  is  calculated  to  deceive  the 
customers  of  the  said  plaintiff." 

It  would  appear  from  a  reading  of  these 
findings  that  the  Judgment  of  the  court 
was  based  upon  the  protection  which  the 
law  gives  to  a  trade-marlc.  This  Is  made 
manifest  from  the  court's  finding  that  the 
certificate  by  the  Secretary  of  State  was 
issued  granting  to  plaintiff  "the  sole  and 
exclusive  right  to  use  and  appropriate  said 
name  of  Los  Angeles  Van,  Truck  &  Storage 
Company."    If  this  were  so,  no  question  g£ 
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unfair  dealing  would  atise.  The  question 
to  be  resolved  would  t>«  almply  wbetber  ttie 
similar  name  adopted  by  defendants  and  used 
by  tbem  was  an  Infringement  upon  pialntiS's 
property   rights  In  the  trade-mark  name. 

[1]  But  the  finding  of  the  court  to  this 
effect  cannot  be  supported  for  two  reasons: 
The  first,  that  the  Secretary  of  State  did  not 
pretend  to  issue  or  certify  to  the  Issuance 
of  an  exclusive  right  to  plaintiff  to  use  the 
indicated  name.  The  Secretary  of  State  by 
his  certificate  merely  declared  that  plaintiff 
had  filed  "a  claim  to  a  trade-mark  to  be 
used  In  connection  with  van,  trudc  and  stor- 
age bnslne8&  Said  trade-mark  consists  of 
the  words  'Los  Angeles  Van,  Truck  &  Stor- 
age Company,'  a  description  of  which  Is 
more  fnlly  set  forth  in  the  specification  at' 
tacbed  to  and  made  a  part  of  the  claim  to 
trade-mark  above  referred  to."  Such  a  cer- 
tifloite  of  a  claim  to  a  trade-mark  is  ob- 
viously a  very  different  thing  from  a  cer- 
tificate awarding  an  exclusive  trade-mark. 
Bat,  second,  and  more  important,  is  the 
fact  that  the  trade-name  used  by  plaintiff  la 
not  susceptible  under  our  law  of  exclusive 
use,  and  therefore  of  protection  as  an  ex- 
dnsive  trade-mark  or  name.  This  propo- 
sition Is  completely  covered  by  section  991 
of  our  Civil  Code,  which  declares:  "One 
who  •  •  *  conducts  a  particular  busi- 
ness '  •  *  cannot  exclusively  appropri- 
ate any  designation,  or  part  of  a  desig- 
nation, which  relates  only  (a)  to  the  name 
•  *  •  or  (b)  the  description  of  the  •  •  » 
business,  or  (c)  the  place  where  the  •  •  • 
business  Is  carried  on."  It  Is  too  apparent 
to  need  discussion  that  the  name  here  em- 
ployed by  plaintiff  has  reference  in  its  first 
words  to  the  place  of  business;  In  the  re- 
maining words  to  a  description  of  the  busi- 
ness. Such  names,  titles,  or  designations 
are  not  the  subject  of  exclusive  copyright 
or  trade-mark.  Eggers  ▼.  Hlnk,  63  Cal.  445, 
49  Am.  Rep.  96;  Schmidt  v.  Brleg,  100  Cal. 
672,  ,35  Pac.  623,  22  L.  B.  A.  790;  Castle  v. 
Siegfried,  103  Cal.  71,  37  Pac.  210 ;  Hainque 
V.  Cyclops  Iron  Works,  136  Cal.  351,  68 
Pac.  1014;  American  Wine  Co.  y.  Eohlman 
(C.  C.)  158  Fed.  830. 

It  follows,  therefore,  since  the  plaintiff 
cannot  acquire  an  exclusive  property  right 
in  the  associated  words  "Los  Angeles  Van, 
Truck  &  Storage  Company,"  any  relief  bas- 
ed upon  an  asserted  Invasion  of  this  ex- 
clusive trade-mark  Is  without  warrant 
Italian-Swiss  Colony  v.  Italian  Vineyard 
Co.,  158  Cal.  252,  110  Pac.  913,  32  L;  R.  A. 
(N.    S.)   439. 

[1, 3]  As  the  Judgment  cannot  thus  be 
supported  upon  the  theory  of  an  invasion  of 
an  exclusive  right  to  property  in  a  trade- 
mark, the  only  ground  for  the  support  of 


the  Judgment  is  that  which  has  come  to 
be  known  as  "unfair  trade  dealing."  This 
is  but  a  succinct  statement  of  the  principle, 
that  in  the  interest  of  fair  commercial  deal- 
ing courts  of  equity,  where  one  has  been 
first  in  the  field  doing  business  under  a 
given  name,  will  protect  that  person  to 
the  extent  of  making  competitors  use  rea- 
sonable precautions  to  prevent  deceit  and 
fraud  upon  the  public  and  upon  the  busi- 
ness first  in  the  field.  Spieker  v.  Lash,  102 
Cal.  38,  36  Pac.  302 ;  Waltham  Watch  Co.  v. 
United  States  Watch  Co.,  173  Mass.  83,  53 
N.  E.  141,  43  L.  U.  A.  826,  73  Am.  St  Rep. 
2ft3;  Shaver  v.  Shaver,  54  Iowa,  208,  6  N. 
W.  188,  37  Am.  Rep.  194;  Newman  ▼.  Al- 
vordr  51  N.  X.  189,  10  Am.  Rep^  688.  But, 
as  has  been  Intimated,  relief  in  such  cases 
really  rests  upon  the  deceit  or  fraud  which 
the  later  comer  into  the  business  field  is 
practicing  upon  the  earlier  comer  and  upon 
the  public.  Like  all  other  kinds  of  fraud 
and  deceit,  this  Is  not  presumed  but  must 
be  pleaded  and  shown.  Since  plaintiff  had 
no  exclusive  property  right  by  way  of  trade- 
mark in  the  use  of  the  name,  It  follows 
that  the  mere  similarity  of  names  does  not 
establish  the  fraud.  It  must  be  such  a  mis- 
use of  the  name  by  advertising  and  solicit- 
ing as  amounts  to  fraud,  and  without  this 
proof  no  relief  may  be  granted,  for,  as  is 
said  by  the  Supreme  Court  of  the  United 
States  iji  Canal  Co.  ▼.  Clark,  13  Wall.  311, 
20  L.  Ed.  581:  "True  it  may  be  that  the 
use  by  a  second  producer,  In.  describing 
truthfully  his  product,  of  a  name  or  a  com- 
bination of  words  already  In  use  by  anoth- 
er, may  have  the  effect  of  causing  the  public 
to  mistake  as  to  the  origin  or  ownership 
of  the  product;  but  if  it  is  Just  as  true  in 
its  application  to  his  goods  as  it  Is  to  those 
of  another  who  first  applied  it  and  who, 
therefore,  claims  an  exclusive  right  to  use 
it,  there  Is  no  legal  or  moral  wrong  done. 
Purchasers  may  be  mistaken,  but  they  are 
not  deceived  by  false  representations,  and 
equity  will  not  enjoin  against  telling  the 
truth."  The  findings  absolutely  fail  to 
show  such  fraud.  Imposition,  or  deceit. 
Since  the  use  by  the  defendants  of  the 
similar  name  which  they  have  selected  Is 
not  forbidden  by  law,  the  use  of  It  even  for 
conspicuous  advertising  so  long  as  the  ad- 
vertisements are  true  is  not  a  violation  of 
any  of  plaintiff's  rights.  The  fact  that  eon- 
fusion  to  the  business  of  the  plaintiff  has  re- 
sulted from  acts  not  In  themselves  illegiti- 
mate of  Itself  affords  no  ground  for  relief. 
It  follows  herefrom  that  the  Judgment 
must  be  reversed  and  the  cause  remanded, 
and  It  Is  so  ordered  accordingly. 

We  concur:    MELVIN,  X;  LORIOAN,  J. 
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LEVIN  T.  PABST  BREWING  CO. 
(S.  F.  5,907.) 

(Supreme  Court  of  California.    March  21, 
1913.) 

liANDLOBD  AND  TENANT    (§  199%*)— ISABIU- 

TT  FOB  Rent— Removal  of  Building. 
A  lease  of  premisps,  with  a  building  there- 
on, for  five  years  from  November,  1906,  pro- 
vided that  if  the  building  should  be  ordered  to 
be  taken  down  by  the  municipal  authoritiea 
then  the  lease  should  thereupon  terminate.  In 
January,  1908,  an  ordinance  directed  the  re- 
moval of  certain  buildings  on  or  before  May  1, 
1910,  and  prior  to  P^ebruary  10,  1909,  the  les- 
sor vas  notified  that  he  must  remove  the  build- 
ing, at  which  date  the  tenant  tendered  posses- 
sion oi  and  vacated  the  premises.  Held,  in  an 
action  for  rent  due  for  the  months  beginning 
February  10  and  March  10,  1909,  declaring  up- 
on the  lease,  that  the  provision  terminated,  the 
lease  when  the  order  for  removal  was  made, 
and  was  a  good  defense  to  the  action. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Dec.  Dig.  f  199%.*] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco ;  John  J. 
Van  Nostrand,  Judge. 

Action  by  Louis  Levin  against  the  Pabst 
Brewing  Company.  Judgment  for  plaintiff, 
and  defendant  appeal&    Reversed. 

Heller,  Powers  &  Ehrman,  of  San  Francis- 
co (Sydney  Schleslnger,  of  San  Frandseo,  of 
counsel),  for  appellant  A.  A.  Sanderson,  of 
San  Francisco  (Harold  L.  Levin,  of  San 
Francisco,  of  connselX  for  respondent 

SHAW,  J.  This  Is  an  appeal  from  a  Judg- 
ment against  the  defendant,  and  from  an  or- 
der denying  its  motion  for  a  new  trial. 

On  August  9,  1906,  the  plaintiff,  in  writ- 
ing, leased  to  the  defendant  a  parcel  of  land 
In  San  Francisco,  "together  with  a  certain 
building  or  structure  to  be  erected  on  said 
property"  by  the  plaintiff,  at  the  monthly 
rental  of  $325,  for  the  term  of  five  years 
from  the  date  of  the  completion  of  the 
building.  The  contemplated  building  was 
completed  on  November  10,  1906,  the  de- 
fendant took  and  held  possession  thereof 
from  that  date  until  February  10,  1909, 
when  It  tendered  possession  of  the  premises 
to  plaintiff,  vacated  the  same,  and  refused 
to  pay  any  rent  therefor.  The  present  ac- 
tion was  begun  on  March  20,  1009,  to  recov- 
er the  rent  for  the  two  months  beginning 
February  10  and  March  10,  1909. 

.The  lease  contained  the  following  condi- 
tion: "It  Is  further  agreed  that  if  said 
building  to  be  erected  on  said  premises  by 
said  first  party  shall  be  ordered  to  be  taken 
down  or  razed  by  the  municipal  authorities 
of  said  city  and  county,  then  this  lease  shall 
thereupon  terminate,  and  that  neither  party 
thereto  shall  be  held  liable  or  responsible 
to  the  other  thereunder." 

There  was  nothing  in  the  lease  particular- 
ly specified  as  to  whether  the  building  to  be 
erected  was  to  be  of  wood,  stone,  brick,  or 


Iron.  It  WBB  adbnltted,  however,  that  the 
building  erected  by  Levin  was  of  a  charac- 
ter not  permitted  In  the  district  in  which  it 
was  situated  by  the  fire  ordinance  of  the 
dty  then  in  force.  In  Jacnuary,  190S,  the 
board  of  supervisors  of  San  Francisco  en- 
acted an  ordinance  declaring  that  all  such 
buildings  erected  In  the  dty  after  April, 
1906,  "are  hereby  ordered  demolished  or  re- 
moved on  or  before  May  1,  1910,"  and  direct- 
ing the  board  of  public  works  forthwith  to 
serve  notice  on  all  owners-  and  tessees  of 
property  having  such  buildings  thereon,  and 
making  It  the  duty  of  said  board  to  xcmoTe 
or  demoUsh  such  buildings  if  the  owner  fail- 
ed to  do  so,  as  provided  in  the  otdinanfie. 
Prior  to  February  10,  1909,  the  board,  pur- 
suant to  this  ordinance,  gave  notice  to  Levin 
that  he  must  comply  therewith,  and  requir- 
ing the  removal  of  the  building. 

We  are  of  the  opinion  that  -  the  above- 
quoted  clause  of  the  lease,  taken  In  connec- 
tion with  the  facts  we  have  stated,  estaiillsh- 
es  a  good  defense  to  the  acdon.  It  provided 
that  if  the  building  erected  "shall  be  orderect 
to  be  taken  down  or  raeed"  by  tlie  dty  av- 
thorltiies  "tlten  thti  leate  thoU  tKereupon 
terminate."  Th6  plaintiff  contends  that  the 
true  meaning  of  this  language,  as  applied  to 
the  ordinance  in  question.  Is  that  the  lease 
did  not  terminate  until  the  last  day  of  the 
period  allowed  the  owner  or  lessee  to  remove 
or  demolish  the  bulldiag.  The  argummt  is 
that  an  order  made  On  January  9,  1008,  to 
remove  or  demolish  a  building  "on  or  before" 
May  1,  1910,  does  not  become  an  effectaal 
order  until  the  latter  date,  and  hence  that 
it  is  not  until  that  date  that  the  dause  be- 
came operative  to  end  the  lease.  The  lan- 
guage, however,  is  clear  that  if  the  building 
is  "ordered"  to  be  taken  down  "then  this 
lease  shall  thereupon  terminate."  This  lit- 
erally means  that  It  terminates  when  the 
order  Is  made,  and  necessarily  Implies  tbat 
it  does  not  continue  to  the  expiration  of  the 
time  allowed  in  which  to  obey  the  order. 

Under  the  clrcumstAnces  existing  when 
the  lease  was  made,  this  Is  the  most  reason- 
able Interpretation  to  be  placed  upon  It 
The  great  fire  destroying  all  the  buildings  in 
the  central  part  of  San  Francisco  occurred 
In  April,  1906.  This  lease  was  made  In  Au- 
gust, 1906.  At  that  time  it  had  been  unoffl- 
dally  given  out  by  the  city  authorities,  and 
it  was  generally  understood  by  the  people, 
that  the  erection  of  temporary  wooden  build- 
ings in  the  burned  district,  hut  within  the 
prohibited  limits,  would  b«  allowed  for  the 
immediate  necessities  of  the  Inhabitants,  but 
that  they  would  be  subject  to  removal  at 
any  time.  If  the  board  of  supervisors  so  di- 
rected. The  period  of  this  Indulgence  was 
undetermined,  and  It  was  obvious  that  It 
would  be  uncertain.  It  was  not  to  be  ex- 
pected that  when  such  direction  was  given 
it  would  be  for  the  immediate  removal  of 
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rrach  bnlldlugs.  Good  policy  wonid  dictate 
tbat  a  reasonable  time  would  be  allowed  for 
sncli  removal  after  the  order  therefor  was 
made.  It  would  not  be  fair  to  bind  tbe  ten- 
ant to  pay  rent  «p  to  the  last  day  for  tbe 
removal  of  the  bnlldlng,  where  sncb  removal 
was  to  be  made  by  the  lessor,  as  would  be 
the  case  here.  The  tenant  could  not  know 
when  his  landlord  would  decide  to  remove 
the  bolldlnir.  and  he  might  be  put  to  great 
harm  and  loss  by  a  sudden  notice  to  that  ef- 
fect by  the  lessor.  To  avcdd  these  contingen- 
cies the  clause  was  advisedly  so  drawn  as 
to  end  the  lease  with  the  making  of  a  mu- 
nicipal order  directing  the  removal  of  tlte 
buildings.  If  tbe  tenant  should  then  hold 
over,  another  clause  of  the  lease  provided 
that  such  holding  should  be  a  tenancy  from 
month  to  month  only.  If  he  vacated  the 
premises,  the,  owner  could  thereupon  remove 
the  buildings,  occupy  them  himself,  or  lease 
them  temporarily  until  ,lt  was  convenient  for 
him  to  remove  them,  and  thus  no  injustice 
would  be  done  to  him.  The  defendant  did 
not  vacate  the  premises,  but  continued  to 
occupy  them  for  13  months  after  the  termi- 
nation of  the  lease  and  paid  the  rent  mouths 
ly.  This  was  a  holding  over  after  the  ter- 
mination of  the  lease,  and  under  the  clause 
referred  to  it  became  a  tenancy  from  mouth 
to  month. 

There  might  be  some  doubt  whether  the 
defendant  luid  the  right  to  terminate  this 
tenancy  from  month  to  month  on  February. 
10,  1D09,  except  upon  a  notice  to  that  effect, 
given  one  month  in  advance.  Civ.  Code,  8 
liH&.  Ko  such  previous  notice  appears  to 
have  been  given.  A  notice  given  on  Febru- 
ary 10,  1909,  would  not  terminate  the  lease 
until  March  10th,  and  the  tenant  would  be 
liable  for  the  rent  for  that  month,  if  a 
proper  suit  had  been  begun  therefor.  But 
the  plaintiff  does  not  sue  upon  such  liabil- 
ity, and  tbe  question  is  not  involved  in  this 
action.  The  complaint  was  filed  on  March 
ao,  1909.  Ik  declares  upon  the  lease,  stating 
tbat  tbe  rent  was  thereby  made  payable  in 
advance,  and  that  the  rental  payable  on  Feb- 
mary  10th  for  the  ensuing  month,  and  that 
payable  on  March  10th  for  the  month  ending 
AprU  10th,  were  due  and  unpaid.  It  does 
not  allege  a  holding  over,  or  a  tenancy  from 
month  to  month,  or  an  occupancy  or  pos- 
session for  eithor  of  these  months.  It  as- 
Romes  that  the  lease  had  not  terminated, 
and  the  action  is  to  recover  tbe  advance  rent 
due  by  tbe  express  covenants  of  the  lease. 
Xo  claim  for  recovery  is  made,  except  upon 
the  theory  that  the  lease  was  sHlI  In  force 
when  the  suit  was  begim.  The  lease,  as  we 
liave  heretofore  stated,  termlnnted  when  the 
order  for  the  removal  of  the  buildings  was 
made,  and  the  clause  relating  to  such  order 
declares  that  upon  such  termination  neither 
party  shall  be  liable  to  the  other  under  the 
lease.    The  defendant  therefore  is  not  liable 


upon  tiie  obligation  aetfortli  In  the  com- 
plaint. We  therefore  Dnd  it  unnecessary  to 
determine  the  question  whether,  under  a 
proper  pleading,  in  any  event,  it  would  be 
liable  for  tbe  month  ending  March  10,  1900. 

There  is  a  suggestion  tbat  tbe  lease  is  in- 
valid, because  it  is  a  contract  to  erect  a 
building  of  a  character  forbidden  by  the  fire 
ordinance,  and  therefore  contrary  to  the  pol- 
icy of  express  law.  Civ.  Code,  }f  1608,  1667. 
Our  conclusion  that  tbe  defendant  is  not  lia- 
ble fbr  tbe  rent  under  the  lease,  even  if  It  is 
valid,  makes  it  unnecessary  to  decide  about 
its  legality. 

The  Judgment  and  order  are  reversed. 

We  concur:  ANGELLOTTI,  J.;  SLOSS, 
J.;   MEIjVIN,  J.;  HENSHAW,  J. 


CO^EfiAKD  et  aL  v.  PAIBVlEW  LAND  ft 
WATER  CO.  et  aL     (L.  A.  S.1S3'.) 

(Supreme  Court  of  Cfllifornia.    March  20, 
1913.) 

1.  Pbopebtt  (I  4*)— "Rkai  Pbopiwty"— "Wa- 
ter." 

'  Water  stMed  by  en  irrigatton  company  in 
its  reservoir  was  real  property,  the  right  to 
use  which  could  become  appurtenant  to  land. 

[Ed.  Note.— For  other  cases,  see  Property, 
Cent.  Dig.  {§  4-6;   Dec.  Dig.  S  4.* 

For  other  definitions,  see  Words  and  PhraBeH, 
vol.  7,  pp.  6939-6951 ;   vol.  8,  pp.  7409,  7410.] 

2.  Watebs  and  Wate«  Courses  (8  249*)— Ir- 
rigation CoitPANT— CONTBACI--CON8TBUC- 
IION. 

A  controversy  having  arisen  between  the 
F.  Water  Company,  which  was  obligated  to 
aupply  plaintiffs  with  water  for  irrigation,  and 
the  H.  Water  Company,  relative  to  their  re- 
spective interests  in  the  waters  of  a  river,  they 
made  a  compromise  afireement  for  the  division 
of  such  waters,  which  agreement  contained  a 
clause  providing  that  the  H.  Company  should 
sell  water  to  the  F.  Company  if  at  any  time 
the  latter  should  have  insufficient  water  to  sup- 
ply and  irrigate  its  lands.  Held,  that  this  was 
at  most  a  mere  executory  agreement  for  saleH 
of  water  to  be  effective  at  the  option  of  the  B\ 
Company,  and  did  not  transfet  to  it  any  right 
in  the  water  supply  of  the  H.  Company,  and 
henoc  plaintiffs  had  no  right  in  the  water  be- 
longing to  the  H.  Company. 

JEd.  Note.— For  other  cases,  see  Waters  and 
AVater  Courses,  Dec.  Dig.  {  249.*J 

3.  Waters  and  Water  Courses  (S  247*)— Ib- 
BiOATioN  —  Enfobceme:«t  of  Contbact  — 
Lac  I  IKS. 

Wliprc,  until  recently,  no  water  was  ever 
demanded  under  a  contract  executed  between 
two  water  companies  in  1.SS7,  which  contract 
provid«d  that,  if  the  water  aupj)ly  of  one  proved 
msuffic-.ient  at  any  time,  it  should  be  supplied 
with  water  by  the  other,  the  right  to  enforce 
the  contract  in  equity  was  barred  by  laches; 
tbe  supply  having  always  been  insufficient. 

fEd.  Xote. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  314 ;  Dec.  Dig.  i 
247.*] 

4.  Waters  and  Water  Cottrses  (I  249»)— 
Public  Service  Corporation  —  Duty  to 
Supply  Water— Mandatory  Injunction. 

A  public  s<>rvicc  corporation,  engaged  in 
distributing  water  to  the  pnblic  for  irrigation 
purposes,  will  not  be  required  to  furnish  water 
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to  lands,  whew  it  to  not  ihown  that  they  are 
within  the  area  to  which  the  water  haa  been 
dedicated,  or  are  entitled  to  such  water,  or 
that  the  company  had  any  Burplua  to  supply  to 
lands  not  within  the  original  dedication. 

[Ed.  Note— For  other  cases,  see  Watera  and 
Water  Courses,  Dec.  Dig.  |  249.*] 

B.  Watebs  and  Wateb  Coubses  (|  282*)— Ib^ 

BIGATIOH— TBANSPEB    OF    RlPABIAW     WATEB 
BIOUT.  ,         ^      ^      - 

Where  a  land  company  owned  a  tract  of 
land  abutting  on  a  river,  and,  having  acquired 
as  a  riparian  right  a  water  right  which  extend- 
ed to  every  part  of  the  tract,  organixed  another 
corporation  aa  a  mere  holding  company  oi 
which  it  retained  control,  and  to  which  it 
transferred  the  water  right,  and  where  it  then 
sold  the  land  in  small  parcels,  giving  with  each 
parcel  a  certificate  of  stock  in  water  corpora- 
tion, which  certificate  declared  that  the  holder 
waa  "entitled"  to  a  cerUin  part  of  the  water 
"belonging  to"  the  corporation,  the  purchaser  of 
each  parcel  became  vested  with  a  proportionate 
part  of  the  riparian  right  originally  held  by 
the  land  company. 

W'ESd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  {  252.*] 

6.  Watebs  and  Watkb  Coubses  (|  153*)— 1b- 

BIOATIOM— TBANSFEB  OF  WATEB  KiaHT— VA- 
UDITT. 

The  transfer  of  a  water  right  to  an  irriga- 
tion district,  which  had  no  legal  existence,  was 
void  and  the  title  remained  In  the  transferror. 

WEd.  Note.— For  other  cases,  aee  Waters  and 
ater  Courses,  Cent  Dig.  fj   158-100;    Dec. 
Dig.  I  153.  •! 

7.  Tenanot    in    ComioN    (|    15')— Advebsb 
Possession— Wateb  Rights. 

Where  a  land  company  and  the  purchasers 
of  parcels  of  land  from  it  were  tenants  in  com- 
mon of  a  water  right,  and  the  company  occu- 
pied, as  to  the  purchasers,  the  relation  of  trus- 
tee of  the  water  right,  the  mere  fact  that  the 
company  took  possession  of  waterworks  owned 
by  another  corporation  and  acquired  title  to 
same  by  adverse  possession  as  against  the  cor- 
poration did  not  divest  the  purchasers  of  their 
title  in  the  water  right;  it  being  essential  to 
any  possession  adverse  to  the  purchasers,  that 
the  company  distinctly  informed  them  that  it 
repudiated  their  claim  to  a  share  of  the  water 
and  that  it  claimed  adverse  title  to  all  the 
water. 

[Ed.  Note.— For  other  cases,  see  Tenancy  In 
Common,  Cent  Dig.  ff  42-62;  Dec.  Dig.  i 
15.*] 

a  Tenanot   in    Comvon    (J    16»)— Advebse 
Possession— Wateb  Rights. 

That  a  company,  which  was  a  tenant  In 
common  of  a  water  right,  with  purchasers  of 
land  from  it,  and  occupied  toward  them  the  po- 
sition of  trustee,  imposed  a  charge  upon  them 
for  water  did  not  make  its  possession  of  the 
water  right  adverse,  where  the  original  sale 
agreement  imposed  upon  the  purchasers  a  du- 
t7  to  pay  a  part  of  the  expenses  of  repair  and 
distribution,  and  the  circumstances  under 
which  the  charse  was  made  were  such  that  they 
could  reasonably  presume  that  it  represented 
merely  their  share  of  the  expense. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  §t  42-52;  Dec.  Dig.  i 
16.*] 

9.  Watebs  and  Wateb  Courses  (|  166*>— 
Wateb   Right— Forfeiture. 

Where  a  company,  having  directed  water 
and  thereby  acquired  a  water  right  sold  an  in- 
terest in  it  to  another,  and  thereafter  contin- 
ued to  divert  the  water  for  the  vendee,  the  mere 
failure  of  the  vendee  to  demand  or  use  the  wa- 


ter did  not  forfeit  his  right  thereto  to  the  ven- 
dor. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {{  158,  174-183; 
Dec  Dig.  I  IM.*] 

10.  Watebs  and  Wateb  Courses  (§  150*)— 

Wateb  Right— Fobfeitobe. 

The  doctrine  that  an  easement  acquired  by 
nae  is  lost  hy  mere  disuse  under  the  express 
provisions  of  (Xv.  Code,  fS  811,  1411,  does  not, 
BO  far  as  the  company  is  concerned,  apply  to  a 
water  right  acquired  from  a  company  by  con- 
veyance. 

[I^d.  Note.— For  other  cases,  see  Waters  and 
Water  Conrses,  Cent  Dig.  ii  158^  174-183; 
Dec  £Kg.  I  16&*] 

In  Bank.  Appeal  from  Snperior  Court, 
Riverside  County ;   F.  E.  Densmore,  Judge. 

Action  by  William  F.  Oopeland  and  others 
against  tbe  Fairrlew  Land  &  Water  Com- 
pany and  another.  From  a  Judgment  for 
defendants,  and  denial  of  new  trial,  plaintiffs 
appeaL  Affirmed  In  liart,  and  reversed  and 
remanded  In  part 

Purington  &  Adalr,  of  Riverside,  P.  N. 
Myers,  of  Los  Angeles,  and  Wm.  F.  Copeland, 
of  Biverside,  for  appellants.  Collier,  Cama- 
han  ft  Craig,  of  Riverside,  for  respondents. 

SHAW,  J.  The  plaintiffs  appeal  from  the 
Judgment  and  from  an  order  denying  their 
motion  for  a  new  trlaL 

The  object  of  the  plaintiffs'  action  waa 
to  obtain  a  decree  declaring  that  they  were 
each  entitled  to  receive  from  the  Fairriew 
Land  &  Water  Company  sufficient  water  ui^ 
on  their  respective  tracts  of  land  for  irriga- 
tion and  domestic  use  thereon,  upon  payment 
of  charges  sufficient  to  defray  the  expenses 
of  keeping  up  the  water  system  and  distribut- 
ing the  water,  and  to  enjoin  the  Falrvlew 
Company  from  demanding  or  collecting 
(barges  for  the  delivery  of  such  water  in  ex- 
cess of  the  sum  reasonably  necessary  for  the 
purposes  stated,  not  exceeding  10  cents  per 
inch  per  day  of  24  hours.  As  to  the  Lake 
Hemet  Water  Company,  they  asked  a  decree 
declaring  that  they  were  entitled  to  share 
in  the  water  of  that  company  whenever  the 
water  of  the  Falrvlew  Company  was  insuffi- 
cient to  supply  and  Irrigate  their  said  lands. 

The  court  adjudged  that  the  plaintiCfs  Mc- 
Cunn,  Bradshaw,  Hart,  Ellse  Beck,  Catherine 
Beck,  and  Emily  Compton,  as  to  certain 
lands  specifically  described,  bad  no  right  to 
demand  or  receive  water  from  either  defend- 
ant With  regard  to  the  other  lands  de- 
scribed in  the  complaint,  the  Judgment  was 
that  the  plaintiffs  are  each  entitled  to  the 
continuous  use  of  water  for  Irrigation  and 
domestic  purposes  upon  their  respective 
tracts  of  land,  to  be  delivered  to  them  by  the 
Falrvlew  iMni  &  Water  Comiiauy,  upon  the 
payment  of  such  legal  rates  and  tolls  as  shall 
be  charged  for  furnishing  the  said  water, 
but  that  none  of  the  plaintiffs  had  any  right 
or  Interest  In  water  beloiising  to  the  Lake 
Hemet  Water  Company.  The  right  of  the 
plaintiffs,  except  as  above  stated,  to  receive 
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-water  from  the  water  suiiply  In  control  of 
the  Kairvlew  Company,  on  xwyment  of  law- 
fully fixed  tolls,  was  conceded  by  tbat  oom- 
pany  in  Its  answer.  Tbus  It  will  be  observed 
tbat,  except  as  to  tbe  lands  first  mentioned, 
the  only  dispute  between  tbe  plaintiffs  and 
the  defendant  tbe  Falrvlew  Land  &  Water 
Company  Is  whether  the  charges  which  the 
company  may  Impose  are  limited  to  the 
amount  necessary  to  cover  the  cost  of  keep- 
ing up  the  waterworks  and  distributing  the 
water,  not  to  exceed  10  cents  for  each  inch 
per  day,  or  whether  the  company  may  charge 
a  greater  sum,  including  reasonable  annual 
interest  upon  its  investment.  And  the  main 
qnestion  on  this  branch  of  the  case  is  wheth- 
er or  not  the  Falrvlew  Company  is  the  owner 
of  the  water  Itself  and  Baa.j  consequently  in- 
clude the  value  of  the  water  supply  as  part 
of  tbe  Investment  upon  which  it  is  entitled 
to  a  reasonable  return  as  part  of  Its  charges 
fur  deliverlDg  water  to  the  plaintiffs. 

1.  We  think  tbe  claim  of  right  to  receive 
water  from  the  supply  belonging  to  the  Lake 
Ueniet  Water  Company  is  not  well  founded. 

[1]  We  cannot  agree  with  the  argument  on 
bdialf  of  that  company  that,  as  its  water 
su^iy  consists  of  water  stored  in  a  reservoir, 
such  stored  water  is  personal  property  which 
cannot  be  appurtenant  to  land,  in  support  of 
wMch  Heyneman  v.  Blake,  19  Cal.  594,  is 
dted.  There  is  a  statement  In  the  opinion 
In  that  case  that  water,  when  collected  in 
reservoirs  and  pli>eB  and  thus  separated  from 
its  original  source,  is  personal  property.  But 
this  declaration  cannot  be  accepted  as  sound. 
The  question  Involved  in  that  case  was  the 
qnestion  whether  or  not  a  corporation  which 
stores  water,  conducts  It  throngh  the  earth 
In  pipes,  and  sells  and  delivers  It  by  that 
means  to  the  inhabitants  of  a  dty  on  their 
premises  is  engaged  in  trade  and  commerce. 
Unquestionably  it  is,  but  not,  as  is  there 
erroneously  said,  because  the  water  becomes 
Ipersonalty  when  thus  stored,  but,  as  Is  fur- 

ther  said,  because  It  Is  then  sold  for  a  price 
o  the  Inhabitants.  Upon  delivery  for  house- 
'hold  use,  it  nndonbtedly  becomes  personal 
property,  being  then  completely  severed  from 
the  realt?.  The  question  of  the  character  of 
water  as  property  was  fully  considered  In 
Stanislaus,  etc.,  Co.  v.  Bactunan,  152  Cal. 
T25,  93  Pac.  858,  15  L.  EL  A.  (N.  &)  360. 
Heyneman  ▼.  Blake  was  diatlngaiahed,  and 
tbe  remark  therein,  above  referred  to,  was 
declared  not  to  be  the  law.  Water,  In  its 
natural  state.  Is  part  of  tbe  land.  like  any 
other  part  thereof,  It  may  becoooe  personal 
property  by  being  severed  from  the  realty, 
bnt  not  until  then.  When  It  is  sold  for  do- 
mestic use  and  delivered  by  means  of  iHpee 
to  the  premises  in  tbe  usual  manner,  the 
pipes  themselves  are  fixtures  and  part  of  the 
realty,  and  this  severance  takes  place  when 
tbe  water  is  taken  from  the  pipes  by  the 
consumer.  In  the  case  of  water  for  irriga- 
tion, delivered  in  ditches  or  pipes,  the  sever- 
ance does  mot  take  place  at  alL    The  water, 


by  tbat  nse  of  it,  permeates  the  soil  and  re- 
mains a  part  of  the  realty.  The  water  «rf  the 
Hemet  Company,  stored  in  its  reservoir,  is 
therefore  real  property,  the  right  to  the  use 
of  which  may  become  appurtenant  to  land. 

[2]  There  are  other  reasons,  however,  ad- 
vanced by  that  company,  which  fully  support 
its  position.  Plaintiff's  claim  is  based  wholly 
on  a  contract  dated  February  12,  1887,  be- 
tween the  Falrvlew  Land  &  Water  Company 
and  the  Lake  Hemet  Water  Company.  The 
theory  of  tiie  plaintiffs  is  that  this  contract 
vested  in  the  Fairvlew  Company  a  right  or 
Interest  in  the  waters  belonging  to  tbe  Hemet 
Company,  and  that  by  mesne  conveyances, 
which,  for  the  present,  It  is  not  necessary 
to  state  in  detail,  a  proportional  share  of  this 
right  In  the  Hemet  water  became  vested  in 
the  plaiutliTs.  We  think  the  said  contract 
did  not  vest  in  the  Fairvlew  Company  any 
Interest  whatever  in  tbe  water  belonging  to 
the  Hemet  Company,  and  consequently  that, 
whatever  may  have  been  tie  effect  of  the 
mesne  conveyances  above  mentioned  as  to 
other  waters,  the  plaintiffs  obtained  no  inter- 
est in  the  Hemet  water  which  can  now  be 
enforced.  At  the  time  that  agreement  was 
made,  the  Fairvlew  Comi>any  and  the  Hemet 
Company  eadi  had  or  claimed  interests  in 
the  waters  of  the  San  Jacinto  river,  and 
there  was  some  contlict  as  to  their  respective 
rights.  The  main  purpose  and  effect  of  tbe 
agreement  was  to  segregate  and  define  the 
parts  of  the  stream  which  should  thereafter 
be  deemed  to  belong  to  each  company  re- 
spectively, so  that  neither  should  thereafter 
have  any  right  or  claim  in  the  part  therein 
set  apart  to  the  other.  The  Hemet  Company 
therein  quitclaimed  and  released  to  the  Fair- 
view  Company  all  right,  title,  or  interest  In 
the  waters  of  two  tributaries  of  the  river 
known  as  Strawberry  creek  and  the  North 
fork  and  all  of  the  waters  of  the  South  fork 
below  a  certain  diversion  dam  to  be  construct- 
ed therein  a  short  distance  above  the  junction 
of  the  South  fork  and  Strawberry  creek. 
Ttie  £Mrvlew  Company,  in  turn,  quitclaimed 
to  the  Hemet  Company  all  right,  title,  or 
interest  in  the  waters  of  the  South  fork 
above  the  said  diversion  dam.  The  clause 
under  wbixb.  tbe  plaintiffs  datm  was  as 
follows— the  Hemet  Oompany  being  the  first 
party  and  the  Fairvlew  Company  the  second 
party:  "And  said  party  of  the  first  part 
Iier^y  agrees  to  and  with  the  said  party 
of  the  second  part  that,  if  at  any  time  the 
water  hereinbefore  mentioned  of  said  last- 
named  party  shall  be  Insufficient  to  supply 
and  Irrigate  Its  lands,  the  said  party  of  the 
first  part  will  furnish  water  to  said  party 
of  the  second  part  upon  the  same  terms  and 
price  it  furnishes  water  to  other  persons  by 
the  day  or  by  the  run,  and  will  deliven:  such 
water  Into  the  pipes  of  said  parties  of  the 
second  part  on  their  said  lands  at  such  points 
on  tbe  line  of  Its  pipe  or  pipes  to  which  said 
parties  of  tbe  second  part  may  lay  their 
pipes."     This   clause   does   not  operate  to 
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transfer  to-ihe  Falrvlew  CoMpany  any  prop- 
erty right  or  interest  In  tlie  supply  of  the 
Heinet  Company.  At  most,  it  is  a  mere  exec- 
utory agreement  for  sales  of  water,  to  be 
effective  at  the  option  of  the  Fairview  Com- 
pany. As  an  agreement  to  sell  an  interest 
In  property,  it  lacks  the  essential  element 
of  certainty  as  to  the  property  which  is  to 
be  delivered.  It  does  not  state  tlie  quantity 
Of  water  to  be  furnished,  nor  give  any  means 
of  determining  tbat  quantity.  The  precise 
act  to  be  done  In  its  performance  is  not  dear- 
ly ascertainable.  It  is  therefore  incapable  of 
enforcement  against  any  specific  property. 
Berry  v.  Woodbum,  107  Oal.  608,  40  Pac. 
802;  Magee  v.  McManus,  70  Cal.  556,  12 
Pac.  451 ;  Stanton  v.  Singleton,  126  Cal.  6&1, 
69  Pac.  146,  47  L.  R.  A.  334 ;  Meyer  v.  Quig- 
gle,  140  CaL  498,  74  Pac.  40;  Civ.  Code,  i 
3390,  subd.  6;  2  Devlin  on  Deeds,  §  1010. 

[3]  Furthermore,  all  right  of  action  to  en- 
force the  contract  in  equity  is  clearly  barred 
by  laches.  The  water  quitclaimed  to  the 
Fairview  Company  was  always  insufficient 
to  irrigate  the  Falrvlew  tract,  yet,  for  the 
entire  period  from  the  making  of  the  contract 
in  1887  until  a  few  months  before  this  action 
was  begun,  no  water  was  ever  demanded 
under  the  contract  either  by  the  Falrvlew 
Company  or  its  successors  In  Interest  or  by 
any  of  tbe  plaintiffs,  and  the  validity  of  the 
contract  as  a  conveyance  or  agreement  to 
convey  an  interest  in  the  waters  of  tbe  Uem- 
et  Company  was  never  at  any  time  recognized 
by  that  company.  The  action  was  begun  on 
October  29,  1908.  The  statutory  period  of 
limitation  had  run  over  and  over  again.  For 
these  reasons  we  conclude  that  the  plaintiflFs 
have  established  no  right  or  specific  interest 
in  the  water  belonging  to  the  Lake  Hemet 
Water  Company. 

[4]  There  is  some  discussion  of  the  prop- 
osition tbat  the  Hemet  Company  is  a  public 
service  corporation  and  that  the  plaintiffs, 
as  beneficiaries  of  the  public  use,  are  entitled 
to  take  water  from  its  system.  There  Is  no 
direct  evidence  that  the  Hemet  Company  Is 
distributing  Its  water  to  the  public,  or  for 
general  use,  or  that  its  water  is,  or  has  been 
dedicated  to  the  use  of  the  public  or  any 
part  thereof.  But,  If  it  is  conceded  that  Its 
water  is  devoted  to  the  public  use,  there  Is 
no  evidence  to  show  that  the  lands  of  tbe 
plaintiffs  are  within  the  area  to  which  such 
water  has  been  dedicated,  or  that  they  are 
entitled  to  water  from  that  system,  or  that 
the  company  has  any  surplus  to  apply  to 
lauds  not  within  the  original  dedication.  See 
Hlldreth  v.  Monteclto,  etc.,  Co.,  139  Cal.  29, 
72  Pac.  395 ;  Thayer  v.  California  Dev.  Co.,  164 

Cal. ,  128  Pa&  21.    It  follows,  from  these 

considerations,  that  the  Judgment  and  order 
appealed  from,  so  far  as  the  Lake  Hemet 
Water  Company  is  concerned,  are  correct 
and  should  be  affirmed. 

[61  2.  For  a  proper  understanding  of  the 
differences  between  the  plaintiffs  and  the 
Fairview  tatni  &  Water  Company,  a  more 


elaborate  statement  of  facts  -  Is  necessary. 
There  is  no  substantial  conflict  in  the  evi- 
dence as  to  the  facts  about  to  be  stated.  In 
the  early  part  of  the  year  1887,  that  com- 
pany, which  we  wUi  hereafter  designate  tbe 
Falrvlew  Company,  was  the  owner  of  a  tract 
of  land  containing  2,887  acres  of  land  known 
as  the  Falrvlew  tract,  abntting  upon  tbe  San 
Jacinto  river  and  being  a  part  of  a  larger 
tract  comprising  a  Mexican  grant  known  as 
the  Rancho  San  Jacinto  Viejo.  This  tract 
being  riparian  to  the  stream,  the  company 
had  the  right  to  use  tbe  water  upon  the  land 
and  to  that  extent  It  owned  an  interest  in  tbe 
waters  of  the  river.  Its  right  was  limited  to 
the  portions  of  tbe  stream  quitclaimed  to  it 
by  the  contract  hereinbefore  mentioned  be- 
tween it  and  the  Hemet  Company,  but  it  was 
obviously  a  riparian  right.  The  land  and  the 
water  together  were  very  valuable;  separate- 
ly, the  land,  at  least,  was  comparatively 
worthless.  The  Falrvlew  Company  adopted 
the  plan  of  selling  the  land  tn  parcels  to- 
gether with  a  share  of  the  water,  charging  a 
lump  snm  for  each  parcel  of  land  combined 
with  a  proportionate  share  of  the  water.  B\)i 
this  purpose  it  had  the  land  surveyed  and 
subdivided  partly  into  town  lots  and  partly 
into  parcels  of  20  acres  each.  Thereupon  It 
announced  that  It  had  a  water  supply  for 
the  use  of  such  land ;  tbat  it  would  pipe  such 
water  to  each  parcel  thereof  so  surveyed; 
and  that  it  would  sell  the  land  with  the  right 
to  receive  a  proportionate  share  of  the  water 
for  use  thereon  at  the  prices  fixed.  In  order 
to  carry  out  this  plan  respecting  the  water, 
the  Falrvlew  Company,  through  Its  board  of 
directors,  organized  a  subsidiary  company, 
called  the  Florida  Water  Company,  with  a 
capital  stock  of  20,000  shares  of  the  nominal 
par  value  of  $5  each.  To  the  Florida  Com- 
pany it  conveyed  all  of  its  rights  in  the  water 
of  the  San  Jacinto  river  and  its  tributaries 
aforesaid,  receiving  in  exchange  therefor  all 
the  said  stock  of  the  Florida  Water  Com< 
pany,  except  GO  shares  which  were  retained 
to  be  used  to  qualify  persons  to  act  as  di- 
rectors and  which  were  accordingly  issued  to 
persons  designated  by  the  Fairview  Com- 
pany,' who  thereupon  became  directors  of  the 
Florida  Company.  The  .certificates  issued  by 
the  Florida  Company,  as  evidence  of  its 
shares  of  stock,  each  declared,  in  subatance, 
that  for  each  share  of  such  stock  the  holder 
thereof  was  entitled  to'onetwenty-thoaaandth 
part  of  the  w&tet  belonging  to  the  E'liNrl- 
da  Comi^any.  Tbns,  in  effect,  the  water  right 
attached  to  this  land  became  the  property  of 
such  stockholders.  The  purpose  of  the  Fair- 
view  Company  In  organising  this  auxiliary 
company  was  to  facilitate  the  sale  of  a  pro- 
portional part  of  the  water  right  with  each 
sale  of  tbe  parcel  of  land.  Accordingly  each 
agreement  of  sale  provided  that  live  shares 
of  said  stock  would  be  sold  with  each  acre 
of  land  and  one  share  with  each  town  lot, 
and  that  the  Fairview  Company  would  pipe 
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the  water  to  each  parcel.  As  the  parcels 
were  conveyed  to  the  reepectlT*  purchMers, 
the  stock  was  transferred  In  accordance  with 
the  agreement.  The  agreement  also  provided 
that  the  stockholders  of  the  Florida  Com- 
pany must  thereafter  bear  the  expense  of 
keeping  np  the  water  system.  The  Falrview 
Company  still  remained  the  holder  of  a  ma- 
jority of  the  stock.  Each  purchaser  of  land 
In  this  manner  bought  and  paid  for  his  dne 
proportion  of  the  water  right  Ttie  money 
for  the  construction  of  dams  and  conduits 
necessary  for  the  diversion  and  distribution 
of  the  water  to  the  several  iwircelB  was  fur- 
nished by  the  Falrview  Company,  partly 
before  and  partly  after  It  deeded  Its  water 
rights  to  the  Florida  Company.  That  deed 
was  dated  May  20,  1887,  but  It  was  not  ac- 
knowledged until  August  3,  1887. 

Until  the  year  1892,  the  directors  of  the 
Florida  Company  distributed  the  water  to 
the  parcels  of  land  which  bad  thus  been  sold 
by  the  Falrview  Company.  These  directors 
were  elected  by  the  Falrview  Company 
through  its  ownership  of  a  majority  of  tbe 
stock  of  the  Florida.  Company,  and  they  Act- 
ed at  all  times  in  barmony-wlth  the  wishes 
of  the  directors  and  managers  of-  the  Fair- 
view  Company.  Up  to  this  time  no  speclflb 
charge  appears  to  hare  been  made  for  the 
distribution  of  water,  but  there  were  occa- 
sional assessments  upon  the  stock  of  the 
Florida  Company  to  pay  ejcpenses,  and  they 
were  paid  by  the  respective  stockholders 
without  objection.  The  expense  of  keeping 
up  the  repairs  of  the  water  system  was,  for 
the  most  part,  paid  by  the  Falrview  Com- 
pany, whether  out  of  these  assessments  or 
not  does  not  appear.  In  1892  there  was  an 
attempt  made  under  t*e  state  law  to  organ- 
fie  an  irrigation  "district  In  that  vicinity.  In 
November  of  that  year  the  Falrview  Com- 
pany made  a  formal  transfer  of  all  the  stock 
which  It  then  owned  In  the  Florida  Company, 
being  some  14,800  shares,  to  the  irrigation 
district,  taking  in  eicchange  therefor  bonds 
puri>orting  to  have  been  issued  by  said  dis- 
trict At  that  time  It  was  supposed  that  the 
irrigation  district  had  a  legal  existence: 
Thereafter  the  directors  of  the  norlda  Com- 
pany were  elected  by  persons  claiming  to 
act  as  directors  of  the  irrigation  district,  so 
called ;  they  being  in  control  of  a  majority 
of  tbe  shares  of  the  stock  of  the  Florida 
Company,  and  these  Florida  Company  direc- 
tors continued  to  distribute  the  waters  of  the 
system  to  the  re8i>ectlve  owners  in  proportion 
to  their  Interest.  This  method  continued  until 
July,  1899.  During  this  period  It  was  found 
necessary  to  make  charges  against  the  water 
users  for  the  expense  of  repairs  and  service, 
and  such  charges  weire  made  and  paid  with- 
out objection  by  the  plaintiffs.  Some  time 
after  the  supposed  organization  of  the  dis- 
trict, its  legality  was  attacked  by  an  action 
for  that  purpose,  and  on  July  11,  1899,  tbe 
superior  court  of  Riverside  county  adjudged 


tliat  it  had  not  been  legally  organised,  and 
nem  had  a  legal  existence.  It«  bonds  wore 
therefore  utterly  void.  At  the  same  time 
the  Florida  Company  practically  ceased  to 
act  as  a  corporation  and  abandoned  all  right 
or  claim  to  the  waterworks  known  as  the 
Florida  system  and  to  the  water  rights  previ- 
ously conveyed  to  it  by  the  Falrview  Company. 
The  Falrview  Company  thereupon  took 
charge  of  the  water  system  and  thencefor- 
ward managed  and  controlled  the  same,  di- 
verting and  distributing  the  waters  to  tlie 
parcels  of  land  which  it  had  previously  sold 
with  water  stock.  Upon  taking  cliarge  there- 
of, it  gave  notice  to  each  of  such  landowners 
that  it  liad  taken  control  of  the  system  and 
would  distribute  the  water  to  them  in  such 
quantities  as  they  might  desire,  upon  pay- 
ment of  charges  to  be  imposed.  It  continued 
to  do  so  from  that  time  until  shortly  before' 
this  action  was  begun,  without  any  objection 
or  dispute  arising  between  it  and  the  plain- 
tiffs. Concerning  the  amount  of  the  charges 
to  be  Imposed,  there  is  no  evidence  that  it 
gave  notice  to  the  plalntlffB  that  it  claimed 
the  right  to  Charge  for  any  other  purposes 
than  to  cover  the  cost  of  repairs  and  a  rea-- 
Bonable  <^aTge  for  the  expense  of  distribu- 
tioB.  Nor  did-  It  at  any  time  deny  that  the 
several  plaintiffs  had  the  right,  under  tHe 
sales  of  land  with  the  Florida  Water  Coea- 
pany  stock,  by  which  their  laolds  were  orig- 
inally acquired,  to  participate  in  tbe  use  of 
the  water  belonging  to  the  system.  It  did, 
however,  fix  Its  charges  according  to  the 
quantity  of  water  delivered,  and  made  no 
attempt  to  apportion  the  wuter  between  the 
several  landowners' liflprdportlon  ba  their  re-' 
spectlve  shares  of  Florida  stock.  But  *t  never- 
announced  or  notified  the  landowners  that 
this  was  done  in  repudiation  or  denial  of 
ttielr  title  to  a  share  of  the  water. 
■  Upon  these  evidentiary  facts  the  edurt  de- 
clared in  its  findings  that  the  Falrview  Com-' 
pany  did  not  sell  the  lands'-in  question  to- 
gether with  water-  for  irrigation  and  domes^ 
tic  use  thereon;  that  the  Florida  Company 
was  not  formed  to  hold  and  control  the  water' 
for  the  convenience  of  the  Falrview  Com- 
pany ;  that  there  was  no  Intention  that  the 
Florida  Company,  in  taking  title- to  the  water, 
should  act  as  agent  of  the  Falrview  Company- 
to  distribute  said  water  to  the  purchasers  of 
land  from  said  Falrview  Company ;  that  the- 
Falrview  Company  did  not  control  the  ap- 
pointment of  officers  and  agents  of  the  Flori- 
da Company  or  the  election  of  its  directors 
or  direct  its  policy  and  business  up  to  the 
year  1892;  that  the  certificates  of  stock  in 
the  Florida  Company  declared  that  eaeh 
owner  of  a  share  was  entitled  to  one  twenty- 
thousandth  part  of  the  water  owned  by  that 
company,  but  that,  In  fact  such  holder  did 
not  thereby  become  entitled  to  said  share  of 
said  water ;  and  that  from  the  time  the  Fair- 
view  Company  took  possession  of  the  water 
supply  and  water  system  on  July  11,  1S99,' 
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until  the  beginning  of  this  action,  its  pos- 
session was  adverse,  not  only  to  the  Florida 
Company,  but  also  adverse  to  all  claim  of 
the  plaintiffs  or  either  of  them  to  a  right  or 
share  in  said  water  supply,  and  tliat  its  said 
possession  was  under  a  claim  by  the  Fair- 
view  Company  that  it  was  the  absolute  owner 
of  the  water  and  had  the  right  to  Impose 
charges  for  the  sale  or  delivery  thereof  to 
the  plaintiffs  in  excess  of  the  amount  re- 
quired for  the  expenses  of  keeping  up  the 
system  and  a  fair  remuneration  for  the  serv- 
ice, and,  in  effect,  that  the  Fairview  Com- 
pany was  the  absolute  owner  of  the  water 
and  water  supply,  so  far  as  the  charges 
therefor  were  concerned.  We  think  that 
these  findings  are  contrary  to  the  legal  effect 
of  the  facts  we  have  stated. 

The  water  right  in  question  was  a  riparian 
right  arising  from  the  fact  tliat  the  lands 
abutted  upon  the  river.  It  originally  extend- 
ed and  attached  to  every  part  of  the  Fair- 
view  tract  The  device  of  organizing  the 
Florida  Water  Company,  transferring  to  it 
the  water  right,  receiving  immediately  from 
it  certificates  of  stock  declaring  the  holder 
of  each  share  entitled  to  a  proportional  part 
of  the  water  right,  and  thereupon  selling  the 
land  In  parcels  together  with  a  proportional 
number  of  the  shares  of  stock,  was  a  scheme 
for  the  apportionment  of  the  water  right 
to  the  several  parcels  of  land  so  that  each 
could  thereafter  be  conveniently  sold  with  Its 
proper  share  of  the  water  right  In  effect  It 
preserved  the  riparian  right  to  the  several 
parcels  of  land,  regardless  of  their  proximity 
to  the  stream,  and  vested  In  the  owner  of 
each  parcel,  as  soon  as  It  was  sold  to  him, 
a  proportional  part  of  the  riparian  right 
originally  held  by  the  Fairview  Company  in 
the  waters  of  the  stream.  That  such  ripa- 
rian right  can  be  thus  preserved  In  parcels 
which  do  not  border  up<Ni  the  stream  when, 
by  the  conveyance,  they  are  severed  from  the 
original  riparian  tract  is  fully  settled  by 
the  decisions  In  this  state.  Strong  v.  Bald- 
win, 154  Cal.  157,  97  Paa  178,  129  Am.  St 
Rep.  149 ;  Rose  v.  Mesmer,  142  Cal.  328,  75 
Fac.  905;  Anaheim,  etc.,  Co.  ▼.  Fuller,  150 
CaL  831,  88  Pac.  978, 11  L.  R.  A.  (N.  S.)  1062; 
Verdugo,  etc.,  Co.  v.  Verdugo,  152  Gal.  663, 
93  Pac.  1021;  Hudson  v.  Dailey,  156  Cal.  624, 
105.  Pac.  748.  How  far  such  an  apportionment 
or  transfer  Is  good  against  owners  of  other 
riparian  lands  upon  the  same  stream,  not 
Iiart  of  the  tract  from  which  such  parcels 
are  conveyed,  we  need  not  consider,  since 
none  of  such  other  owners  are  parties  to  or 
concerned  in  this  suit 

The  certificates  of  stock  declared  that  the 
holder  thereof  was  "entitled"  to  a  certain 
part  of  the  water  "belonging  to"  the  Florida 
Water  Company.  The  clear  Intent  of  this 
language  and  its  legal  effect  was  to  transfer 
to  the  holder  the  title  to  that  part  of  the 
water,  the  same  title  which  the  Florida  Com- 
pany held  at  the  time.    The  Florida  Com- 


pany paid  no  consideration  for  the  water, 
except  by  the  issuance  of  this  stock  to  Its 
vendor.  Its  holding  of  the  title  during  the 
infinitesimal  point  of  time  between  its  receipt 
of  the  conveyance  of  the  water  and  the  deliv- 
ery of  these  certificates  in  exchange  was  a 
holding  as  a  naked  trustee  for  the  benefit  of 
its  vendor,  the  Fairview  Company.  That 
holding  did  not  change  the  nature  of  the 
right  nor  divest  the  beneficial  Interest  therelu 
from  the  Fairview  Company,  which  still  re- 
mained the  owner  of  the  land.  When  there- 
after the  Fairview  Company  sold  parcels  of 
the  tract  to  the  plaintiffs  and  others  with 
the  accompanying  certificates  of  stock,  the 
right  to  a  share  of  the  water  passed  to  the- 
purchaser  and  it  remained,  as  before,  & 
riparian  right  growing  out  of  the  situation 
of  the  Fairview  tract  as  land  abutting  the 
stream.  When  such  parcels  were  sold  In  this- 
manner,  with  the  certificates  of  stock  carry- 
ing the  water  right,  the  Fairview  Comi)any 
Immediately  became  a  tenant  in  common  of 
the  water  right  with  the  purchaser;  each  be- 
ing entitled  to  his  proportional  share  therein. 
As  the  Fairview  Company  had  actual  coutrol 
of  the  operations  of  the  Florida  Oompany, 
by  reason  of  the  fact  that  it  held  a  majority 
of  the  stock  and  did  in  fact  select  its  direc- 
tors, and  as  by  that  means  It  was  in  practi- 
cal control  of  the  waterworks  and  the  dis- 
tribution of  the  water  for  the  benefit  of  all 
the  owners  thereof,  it  stood  in  the  relation 
of  trustee  for  the  owners  of  the  several  par- 
cels of  land  so  conveyed.  During  the  time 
the  persons  In  control  of  the  irrigation  di»- 
trlct  selected  the  directors  of  the  Florida 
Company,  they  occupied  a  similar  trust  rela- 
tion to  the  several  landowners. 

[I]  It  Is  proper  to  consider  in  tbia  connec- 
tion the  effect  of  the  purported  transfer  of 
the  stock  to  the  Irrigation  district.  The 
authorities  are  ajgparently  unanimous  to  the 
effect  that  a  contract  purporting  to  transfer 
property  to  a  fictitious  person,  or  to  one  who 
is  dead  at  the  time,  or  to  a  corporation  hav- 
ing no  legal  existence,  passes  no  title  at  all, 
but  that  the  title  to  the  property  attempted 
to  be  transferred  remains  In  the  transferror. 
Muskingum  Co.  v.  Ward,  13  Ohio,  127, 42  Am. 
Dec.  191;  Hunter  t.  Watson,  12  Cal.  378,  73 
Am.  Dec.  543;  Phelan  v.  Son  t^anclsco,  6  Cal. 
541;  Jackson  v.  Cory,  8  Johns.  (N.  T.)  388; 
Douthitt  V.  Stlnson,  63  Ho.  278;  Harrlman 
y.  Southam,  16  Ind.  180.  There  are  coses 
holding  that  if  the  corporation  has  a  legal 
existence,  but  is  merely  Incapable  of  holding 
the  particular  property,  the  transfer  is  good 
as  to  all  persons  except  the  state  which  ere* 
ated  the  corporation.  But  this  exception 
has  no  relation  to  this  case,  for  here  the 
irrigation  district  never  had  a  legal  exist- 
ence. The  result  is  that  the  transfer  to  the 
irrigation  district  was  wholly  void,  and  the 
Icsal  title  to  the  stock,  notwithstanding  that 
transfer,  remained  in  the  Fairview  Company, 
and  it  is  now  the  owner  thereof,  with  the 
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corresiMDdlDg  shares  of  the  water  right 
which  they  carry.  When,  therefore.  In  July, 
1899,  the  Falrview  Company  took  possession 
of  the  waterworks  of  the  Florida  water  sys- 
tem. It  still  remained  a  tenant  In  common  of 
the  water  right  with  the  other  landowners 
In  the  Falrrlew  tract,  and  It  still  stood  in  the 
relation  of  a  trustee  to  them  with  regard  to 
the  control  of  the  waterworks  and  the  dis- 
tribution of  the  common  supply  of  water. 

[7]  It  may  be  conceded  that  the  act  of  the 
Fairylew  Company  in  takfng  possession  of 
the  waterworks  in  1899  and  thereafter  hold- 
ing the  same  and  continuing  the  operation 
thereof  was  adverse  to  the  right  and  title  of 
the  Florida  Company  thereto,  and  that,  after 
sndi  iwssesslon  had  continued  for  fire  years 
without  interruption,  whatever  ri^t,  title, 
or  Interest  the  Florida  Company  had  to  the 
waterworks  or  to  the  water  supply  there- 
upon passed  to  and  became  vested  In  the 
Fairview  Company.  This  fact,  however,  does 
not,  itself,  divest  the  title  and  right  of  the 
plaintUfs.  The  Florida  Company  bad  the 
title  to  the  waterworks  and  pipes,  whether 
as  trustees  or  otherwise,  It  is  not  Important 
to  determine.  But  it  did  not  hold  the  title 
to  the  water  right  or  to  the  water.  That 
title,  as  we  have  seen,  had  passed  to  the 
holders  of  the  certificates  of  stock,  and  the 
plaintiffs  and  the  Fairview  Company  were 
tenants  in  common  thereof.  In  order  to 
make  the  possession  of  the  Fairview  Com- 
pany adverse  to  the  plaintiffs  and  to  their 
right  and  title  to  the  water  thus  acquired  by 
them.  It  was  necessary  for  the  Fairview  Com- 
pany, occupying,  as  it  did,  the  position  of 
tmstee  towards  plaintiffs,  and  tenant  in  com- 
mon of  the  water  supply  with  them,  to  dis- 
tinctly inform  them  that  it  repudiated  their 
dalm  and  right  to  a  share  of  the  water, 
under  their  water  stock,  and  that  It  claimed 
the  ownership  of  all  the  water  adversely  to 
their  title.  If  it  claimed  the  right  to  Impose 
charges  to  cover  more  than  the  cost  of  up- 
keep end  a  fair  charge  for  the  service  of  ad- 
ministering the  system,  It  was  necessary, 
mder  these  circumstances,  that  it  should 
make  such  claim  clearly  known  to  the  plaln- 
tUfs  and  give  them  notice  that  its  charges 
were  for  other  purposes;  otherwise  its  con- 
duct in  taking  possession  of  the  works  and 
distributing  the  water  tor  all  concerned 
wonld  not  be  adverse  to  the  title  of  the 
Idalntiffs  and  their  right  to  receive  a  propor- 
tion thereof. 

[I]  The  mere  fact  that  charges  were  im- 
posed did  not  make  its  possession  adverse. 
Similar  charges  had  been  Imposed  before  and 
were  to  be  expected.  The  original  under- 
standing was,  and  the  original  plan  and  the 
said  agreements  of  sale  of  the  parcels  plainly 
imply  It,  that  charges  would  be  Imposed  from 
time  to  time  as  they  became  necessary  to  re- 
pair the  works  and  pay  the  exi)en8e  of  dis- 
tribution. During  the  time  the  irrigation 
district  i^cers  coBtzolled  the  system,  such 


charges  were  made;  but  it  does  not  appear 
that  plaintiffs  were  informed  or  believed  that 
by  paying  such  charges  they  were  yeildlng 
the  ownership  of  the  water  which  they  had 
bought  and  paid  for.  The  Imposition  of 
charges  by  the  Fairview  Company,  when  it 
began  distributing  the  water,  did  not  give 
the  plaintiffs  notice  that  their  right  or  title 
to  their  proportional  share  of  water  was 
disputed  or  invaded.  They  would  reasonably 
suppose  that  the  charges  were  imposed  be- 
cause of  the  necessity  of  raising  money  to 
defray  the  expense  of  repairs  and  the  cost  of 
the  service.  The  evidence  indicates  that  this 
was  the  sole  purpose  of  Imposing  such  charg- 
es as  were  made.  The  evidence  also  shows 
that  the  information  given  to  the  plaintiffs 
was  that  the  charges  were  made  because  of 
the  necessity  of  raising  money  for  that  pur- 
pose. There  is  no  evidence  that  any  other 
purpose  was  stated  to  any  of  the  plaintiffs. 
We  cannot  perceive  that  the  fact  that  the 
water  was  delivered  as  called  for,  and  that 
the  charges  were  fixed  by  the  quantity  and 
without  regard  to  the  proportional  sliare  of 
each  person,  Is  of  any  weight  as  proof  of 
an  adverse  claim  by  the  Fairview  Company. 
There  was  no  declaration  or  notice  that  such 
method  was  followed  in  pursuance  of  any  ad- 
verse claim  against  the  right  of  the  plaintiffs. 
The  natural  inference  would  be  that  It  was 
done  In  that  manner  because  It  was  the  fair' 
est  method  of  api)ortIoning  the  common  ex- 
pense. The  plaintiffs  were  given  no  informa- 
tion that  it  was  done  for  any  other  reason. 
It  was  not,  in  itself,  incompatible  or  Incon- 
sistent with  the  ownership  of  a  share  of  the 
water  supply  by  the  respective  landowners. 
We  think,  therefore,  that  the  finding  of  ad- 
verse possession,  so  far  as  it  is  intended 
to  declare  that  the  plaintiffs  lost  their  right 
to  their  proportional  share  of  the  water 
because  of  such  adverse  possession,  is  con- 
trary to  the  evidence. 

Since  it  does  not  appear  that  the  charges 
imposed  by  the  Fairview  Company  exceeded 
the  amount  necessary  to  pay  the  cost  of  the 
service  and  expense  of  upkeep,  it  might  be 
plausibly  claimed  that  the  Judgment  is  not 
injurious  to  the  plaintiffs.  But  the  difficulty 
with  this  suggestion  is  that  the  findings  de- 
clare that  the  entire  water  supply  now  be- 
longs to  the  Fairview  Company,  and  the 
Judgment  goes  upon  the  theory  that  it  may 
fix  its  charges  as  absolute  owner  thereof, 
and  that  the  plaintiffs  have  no  right  what- 
ever therein,  except  the  right  to  buy  water 
at  such  rates  as  may  be  legally  fixed  or  im- 
posed. If  this  be  true.  It  may  fix  the  charges 
at  a  rate  which  will  give  it  a  revenue  upon 
the  actual  value  of  the  water  supply  itself, 
a  porportional  part  of  which,  as  we  have 
seen,  belongs  to  the  plaintifFs  and  not  to  the 
snld  company.  Tims  it  would  be  able  to 
make  the  plaintiffs  pay  again  for  the  wiiter 
right  which  they  had  previously  bouRlit  and 
paid  for  in  connection  with  the  purchase  of 
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tbelr  lands.  It  appears  that  the  Fairview 
Company,  since  it  took  charge,  has  expended 
a  considerable  sum  of  money  In  renewing 
and  repairing  the  pipes  and  conduits  of  the 
system.  No  doubt  It  has  a  just  right,  as  a 
part  of  its  cliarge  for  the  delivery  of  water, 
to  include  a  sum  sufficient  to  cover  plaintiffs' 
iwrportlonate  shares;  of  the  interest  on  this 
investment,  and  perhaps  to  eufurce  contribu- 
tion of  the  prlnclpaL  But  It  would  have  no 
right  to  base  its  charge  upon  the  tlieory  that 
It  is  the  owner  of  the  water  delivered  to 
plaintiffs,  and  that  it  is  consequently  entitled 
to  a  reasonable  return  upon  the  value  of 
that  water  considered  as  an  Investment.  If 
it  does  not  intend  to  charge  rates  on  this 
basis,  the  suit  should  be  capable  of  a  quick 
settlement,  by  a  Judgment  containing  a  pro- 
vision that  it  shall  not  do  ^o. 

[I]  For  somewhat  similar  reasons  we  are 
of  the  opinion  that  the  decision  that  the 
lands  of  McCunn  and  others,  above  mention- 
ed, had  no  right  to  the  water  is  erroneous 
This  conclusion  seems  to  be  based  on  one  or 
the  other  of  two  theories:  first,  that  their 
right  to  the  use  of  the  water  is  tliat  of  an 
appropriator  under  the  provisions  of  the 
Civil  Code,  and  that  under  section  1411  the 
right  ceased  when  they  ceased  to  make  a 
beneficial  use  of  the  water;  second,  that 
their  holding  is,  as  of  a. title  by  prescription, 
In  the  nature  of  a  servitude  or  easement 
acquired  by  enjoyment,  which,  under  section 
811  of  the  CivU  Code,  Is  extinguished  by  a 
disuse  thereof  for  five  years.  There  is  evi- 
dence to  the  eftect  that  tliese  lands,  or  some 
of  them,  were  not  irrigated  or  served  with 
the  water  for  periods  of  at  least  five  years. 
The  fact  that  a  new  trial  must'  be  ordered 
makes  It  proper  to  consider  these  questions. 

Assuming  that  the  right  is  of  a  nature 
which  would  place  it  in  one  or  the  other  of 
these  classes,  the  conclusion  that  the  right 
has  ceased  or  has  become  extinguished,  un- 
der the  circumstances  here  existing,  by  no 
means  follows.  It  might  be  so  if  a  third 
person  were  claiming  the  water  in  opposition 
to  all  the  parties  to  this  action.  But  this  is 
not  such  a  case.  Here  the  right  was  or- 
iginally gained  by  the  Falrvlew  Company. 
If  it  was  by  diversion  or  appropriation,  that 
company  made  it  for  use  on  these  particular 
lands,  and  the  diversion  or  appropriation  has 
ever  since  that  time  been  made  by  that  com- 
pany or  its  intermediaries,  for  the  benefit 
of  all  the  parties.  The  plaintiffs  all  derived 
their  titles  from  and  are  holding  under  that 
company.  Where  one  thus  diverting  the  wa- 
ter and  thereby  acquiring  a  water  right, 
whether  by  prescription  or  statutory  appro- 
priation, sells  an  interest  in  it  to  another 
and  thereafter  continues  to  divert  the  water 
himself  for  the  vendee,  th«  fact  that  the  ven- 
dee does  not  demand  or  use  the  water  be 
has  bought  may,  if  it  Is  not  otherwise  bene- 
ficially used  by  some  one  receiving  it  from 
the  appropriator,  enable  some  third  person 


to  take  such  unused  water  and  defeat  the 
right  of  the  first  appropriator,  upon  the  the- 
ory that  such  part  has  not  been  by  him  ap- 
plied to  a  beneficial  use.  But  we  do  not  un- 
derstand the  law  to  be  that  such  failure  to 
receive  or  use  the  water  by  the  vendee  will 
forfeit  his  right  thereto  to  the  vendor,  who 
has  in  the  meantime  continued  the  diversion, 
unless  such  vendor  in  some  manner  informs 
the  vendee  that  such  forfeiture  wiU  be  claim- 
ed because  of  nonuse  or  asserts  it  against 
him  by  some  hostile  act.  Mere  failure  to 
take  and  use  the  water  for  which  Jbe  has,  at 
the  time,  no  need  wiU  not  forfeit  the  right 
to  the  vendor  itk  Budx  a  case. 

L10]  With  tespect  to  the  theory  that  it  la 
an  easement  or  servitude  originally  acquired 
by  enjoj'inent,  it  may  be  said  further  that, 
so  far  as  the  Fairview  Company  is  concern- 
ed, it  having  acquired  the^  right  and  there- 
upon transferred  it  by  coutrapt  to  the  plain- 
tiffs, it  is  not,  as  between  them  and  the  com- 
pany, a  right  acquired  by  prescription,  but 
it  is  a  right  which  they  have  acquired  from 
the  company  by  conveyance,  and  the  doctrine 
that  an  easement  acquired  by  use  is  lost  by 
mere  dijsuse  does  not  apply  to  a  right  gained 
in  that  manner.  Bmith  v.  Worn,  83  CaL  212, 
28  Pac.  W4;  Currier  v.  Howes,  103  Cal.  437, 
37  Pac.  521;  Walker  v.  LllUngton,  137  CaL 
403,  70  Pac.  282. 

But  there  is  no  evidence  of  such  appropria- 
tion or  right  by  prescription.  The  right,  as. 
we  have  stated.  Is  a  riparian  right,  and  its 
nature  has  not  been  changed.  The  purpose 
of  the  original  plan  was  to  preserve  to  each 
parcel  of  land  Its  proportional  right  to  the 
water.  It  does  not  appear  that  there  was 
any  intention  to  sever  or  destroy  the  ripa- 
rian right  or  to  convert  it  Into  a  right  ot  a, 
different  character.  The  fact  that  the  trans- 
fer was  made  through  the  agency  and  by 
means  of  the  stock  of  the  Florida  Water 
Company  does  not  substantially  change  the 
nature  of  the  transaction  of  the  nature  of 
the  right  transferred.  The  transfer  of  the 
water  right  to  that  company  was  simultane- 
ous with  the  retransfer  thereof  to  ttie  Fair- 
view  Company  by  virtue  of  the  issuance  to 
it  of  the  entire  capital  stock.  It  was  form 
without  substance.  It  may  be  conceded  that 
the  result  of  this  arrangement  would  be  titat 
by  transferring  his  stock  alone,  without  sell- 
ing the  land,  the  owner  of  a  parcel  would 
enable  the  vendee  of  the  stock  to  have  the 
water  delivered  to  other  laud,  and  thus  the 
water  and  the  land  would  be  effectually  sep- 
arated. But  none  of  these  plaintiffs  have 
done  this,  and  the  right  of  each  of  them  has 
preserved  its  riparian  character.  Such  a 
right  Is  not  lost  by  mere  disuse.  The  evi- 
dence does  not  show  that  the  Fairview  Com- 
pany in  any  way  manifested  its  intention 
to  take  and  hold  adversely  to  them  the  wa- 
ter to  which  these  lands  were  entitled.  Un- 
til it  did  manifest  such  Intention  to  them, 
its  title  against  them  by  prescription  would. 
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not  begin  to  ran.    The  cam,  It  appears,  was 
not  tried  upon  the  tbeorj  tbat  thla  was  nec- 


Tbe  Jadgment  and  order  are  afiOrmed  as  to 
the  Lake  Hemet  Water  Company. .  As  to  the 
Fairrlew  Land  &  Water  Company,  the  Judg- 
ment and  order  are  reversed,  and  the  caoae 
Is  remanded  for  a  new  trial  of  the  Issues  so 
far  as  they  affect  the  rights  of  plalnttfls 
against  that  company  and  In  accordance 
with  the  views  herein  expressed. 

We  concnr:  HBNSHAW.  J.;  WBLYUl,  J.; 
ANOELLOTTI,  J.;    SLOSS,  J. 


(M  CM.  l«) 

PH50PLB  T.  FRHT.    (Of.  1,^53.) 

(Sapreme  Court  of  California.    March  20, 
1913.) 

L  Banks  and  Bankjnq  <{  21*)— Cbiminal 
On'ENBKS— PAsai»a  Wqbthless  Checks. 
Under  Pen.  Code,  i  470a,  proriding  that 
erery  person  who  willfmly,  with  intent  to  de- 
fraad,  makes  or  delivers  any  check  on  a  bank, 
banker,  or  depositary  for  tb«  pt^ment  of  mon- 
ey, knowine  that  ha  has  not  snfficient  funds  in 
or  credit  with  such  bank  to  meet  such  check  in 
full,  i«  pnniehRbie  as  therein  provided,  the  want 
of  funds  in  or  credit  with  the  luink  is  an  6*- 
tential  elemeat  of  the  crime. 

[Ed.  Note.— For  othes  oases,  see  Banks  and 
Banking,  Cent  Dig.  i  25;   Dec  Dig.  |,21.»] 

2.  CannwAL    Law    (§   408*)— OancrwAi,  Or- 

nNsas— Passiko  woBTHUEea  Chxcks. 
On  a  trisJ  for  making  and  delivering  a 
check  with  knowledge  that  the  drawer  had  no 
funda  In  or  credit  with  the  drawee  with  which 
to  meet  it,  evidence  that  the  check  was  for- 
warded to  the  drawee  by  another  bank  and  re- 
turned with  the  words  "no  account"  written 
thereon,  that  it  was  handled  in  the  customary 
manner  and  usual  course  of  bosiness,  and  that 
it  was  customary  to  so  indorse  cbectcs  where 
the  drawer  has  no  fnnds  to  meet  it,  without 
any  evidence  that  the  indorsement  was  made 
by  a  person  connected  with  the  drawee  bank, 
or  by  one  who  knew  or  could  know  the  facta, 
was  InsufGcient  proof  of  the  corpus  delicti  to 
justify  the  admission  of  extrajudicial  confes- 
sions by  accused  :  since,  while  very  slight  proof 
of  the  corpus  delicti  will.jastify  the  admission 
of  such  confessions,  purely  hearsay  testimony  ia 
insufficient 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  918,  910,  072;  Dec.  Dig.  | 
409.*] 

3.  CitnnNAi.  Law   (H   410,  420*)— Lxoisia- 

TIVB  AHD  JtTOTCIAI.  POWERS. 

Conrts  cannot  in  a  prosecution  for  making 
and  delivering  a  check  with  knowledge  that  the 
drawer  had  no  funds  in  or  credit  with  the 
drawee  bank  with  which  to  meet  it  authorize 
hearsay  evidence  of  the  nonexistence  ol  funds 
or  credit  merely  because  of  the  inconvenience 
of  obtaining  any  other  evidence  of  such  fact; 
that  being  a  matter  for  legislative  adjnstment 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S|  973-683;  Dec.  Dig.  {{  419, 
420.*) 

4.  Cbixinai:.    Law    <{    409*)— Confessions— 
Necessitt  of  Corrobobation. 

A  conviction  cannot  be  had  upon  the  extra- 
judicial confessions  of  a  defendant,  nnless  cor- 


roborated by  Independent  prooC  of  tbe  oorpus 
delicti.  ,' 

[Bi,  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  918,  019,  9T2;  Dee.  Dig.  i 
409.*] 


6.  Banks  and  Bai«kino  (I  21*)  - 
Within  Knowucook  or  DKrcNDANT. 

In  a  prosecution  for  making  and  delivering 
a  check,  with  knowledge  that  the  drawer  had 
no  funds  In  or  credit  with  tbe  drawee  with 
which  to  meet  it,  the  allegation  of  the  nonexist- 
ence of  funds  or  credit  was  not  a  negative  al- 
legation regarding  matters  peculiarly  within 
the  knowledge  of  defendant  within  the  rule 
that  such  allegations  need  not  be  proved. 

VEA.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {  25;   Dec  Dig.  i  21.*) 

6.  Cbiktitai.  Law   n   800*)— Ikbtbuctiow*— 
CoBTDS  Delicti— Definition  of  Teric. 

In.  a  prosecution  for  making  and  delivering 
a  check  with  knowledge  that  the  drawer  bad  no 
funds  or  credit  with  which  to  meet  it,  an  in- 
struction that,  before  tbe  Jury  could  find  ac- 
cused guilty,  they  must  be  satisfied  that  tiie 
corpus  delicti  bad  been  proved;  that  this  term 
meant  exactly  what  it  said,  and  involved  the 
element  of  crime ;  that  It  was  not  sufiicient  to 
show  that  accused  drew  a  check  or  draft  upon 
a  bank  where  he  bad  no  funds  or  credit,  in  or- 
der to  establish  the  corpus  delicti;  that  this 
would  simply  establish  the  corpus,  and  that 
proof  thereof  joined  with  a  confession  would 
not  be  sufficient  to  convict,  was  properly  refus- 
ed ;  since  overlooking  the  Improper  dissection 
of  the  term  "corpus  delicti"  it  failed  to  define 
that  term. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig..U  180&rl810v  '^^H;  Dec  Dig. 
{  800.*] 

7.  Banks   and   Banking   (S  21*)— Criminal 
OniXMssB— Passing  Wobtblbbs  Checks. 

In  a  prosecution  for  making  and  delivering 
a  check  with  knowledge  that  tbe  drawer  had 
no  funds  or  credit  with  which  to  meet  it,  an 
instruction  that  If  the  only  evidence  showed 
that  accnaed  drew  a  check  upon  a  bank  in  which 
he  had  no  deposit  or  credit,  nnd  that  he  knew 
this  to  be  true  at  the  time  or  drawing  the  check 
or  draft,  the  jury  must  acquit,  was  projierly  de- 
nied, since  the  proof  outlined  would  have 
amounted  to  a  prima  facie  case. 

[Ed.  Note— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  i  25 ;   Dec.  Dig.  {  21.*] 
a  Cbiminal  Law  (51  781,  1173*)— Instruc- 
tions —  Confessions  —  Prejudicial    Eb- 

BOB. 

In  a  prosecution  for  making  and  delivering 
a  check  with  linowledge  that  the  drawer  had  no 
funds  or  credit  with  which  to  meet  it  in  which 
the  only  evidence  to  show  lack  of  fnnds  or 
credit  independent  of  accused's  confessions, 
was  hearsay  testimony,  accused  was  entitled  to 
an  instruction  that,  unless  there  was  some  oth- 
er evidonce  tending  to  show  the  commission  of 
the  crime,  the  confession  was  not  competent, 
and  a  failure  to  give  it  was  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  1S04-1S71,  1S08,  3164- 
3168;    Dec,  Dig.  |i  781,  1173.*] 

9.  Criminal  Law  (S!  419,  420*)— Evidence— 
Hearsat. 

In  a  prosccntion  for  making  and  delivering 
a  check  drawn  on  the  D.  county  bank,  with 

knowledge  that  the  drawer  had  no  funds  in  or 
credit  with  snch  bank  with  which  to  meet  it,  a 
letter  received  by  another  bank  stating  that  the 
D.  County  Fanners'  Bank  had  encceedrd  to  the 
rights  and  business  of  tbe  D.  County  Bank 
was  hearsay  and  Improperly  admitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  973-983;  Dec.  Dig.  |t  419, 
420.*) 
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10.  OKnQRAK    Law    Q    1188*)  —  Aitbal — 

Habuuiss  V^mo*. 

In  a  prosecution  for  makinc  and  deliTeiinc 
a  check  witii  knowledge  that  the  drawer  had 
BO  funds  or  credit  with  the  drawee  with  which 
to  meet  it,  where  there  waa  no  competent  «vi- 
dence  of  want  of  funda,  a  judgment  of  convio- 
tion  could  not  be  affirmed  under  Const,  art  Q, 
I  4^1  providing  that  no  judgment  shall  be  set 
aside  or  new  trial  granted  in  a  criminal  case 
for  misdirection  of  the  jury,  or  the  improper 
admission  or  rejection  of  evidence,  or  for  er- 
rors as  to  any  matter  of  pleading  or  procedure, 
unless  after  an  examination  of  the  entire  cause, 
including  the  evidence,  the  court  shall  be  of  the 
opinion  that  the  error  complained  of  has  re- 
sulted in  a  miscarriage  of  justice ;  since  that 
section  does  not  authorize  an  affirmance,  not- 
withstanding a  failure  to  prove  one  of  the  es- 
sential elements  of  the  offense  charged. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  3216-^219,  3221,  3230; 
Dec.  Dig.  I  118§.»] 

In  Bank.  Appeal  from  Superior  Court, 
Mendodno  County;  J.  Q.  Wblte^  Judge. 

F.  Firey  was  convicted  of  crime,  and  be 
appealed  to  the  District  Court  of  Appeal, 
wbicli  reversed  the  judgment  and  order  de- 
nying a  new  triaL  On  rehearing  by  ttie  Su- 
preme Court  the  Judgment  of  the  Court  of 
Appeal  was  affirmed,  and  the  judgment  of 
conviction  reversed. 

True  Van  SidUe^  of  Oakland,  and  T.  J. 
Weldon  and  W.  D.  L.  Beld,  both  of  Cklah, 
for  appellant  U.  S.  Webb,  of  San  Francisco, 
and  J.  Charles  Jones,  of  Sacramento,  for  the 
People. 

MBLYIN,  J.  This  case  was  reheard,  on 
motion,  after  decision  by  the  District  Court 
of  Appeal,  principally  because  the  opinion  of 
that  court  contained  certain  Inconsistent 
statements.  In  fairness  to  Mr.  Justice  Hart, 
the  author  of  said  opinion,  we  wish  to  state 
the  reu&un  for  the  presence  of  the  conflicting 
expressions.  At  first  he  concluded  that  the 
corpus  delicti  had  been  sufficiently  proven, 
but  that  the  cause  t>houId  be  reversed  on  ac- 
count of  the  court's  failure  to  instruct  upon 
that  subject.  In  connection  with  defendant's 
confession.  An  opinion  embodying  these 
views  was  prepared,  but  upon  further  study 
the  learned  author  became  convinced  that 
there  had  been  no  sufficient  proof  of  the  cor- 
pus delicti  Independently  of  the  confession. 
His  written  opinion  was  accordingly  modi- 
fied, but  by  inadvertence  some  of  the  lan- 
guage of  the  original  draft,  applicable  only 
to  the  theory  upon  which  it  had  been  pre- 
pared, was  copied  into  the  final  opinion  and 
went  to  print  without  correction  during  a 
brief  absence  of  Mr.  Justice  Hart  from  Sac- 
ramento. 

The  appeal  Is  from  the  judgment  of  con- 
viction and  from  an  order  denying  defend- 
ant's motion  for  a  new  triaL  The  defend- 
ant was  convicted  of  the  offense  defined  by 
section  476a  of  the  Penal  Code.  The  infor- 
mation charged,  In  substance,  that  defendant, 
with  Intent  to  defraud  one  Frank  Sandelln, 
did  unlawfully,  feloniously,  fraudulently  and 


knowingly  dmir  and  dellrer  to  Sandell^  a 
certain  check  and  draft  for  the  payment  of 
money  upon  a  certain  banking  corporation, 
the  Douglaa  County  Bank  of  Oardnervllle, 
Nev.,  and  that  defendant  had  not  at  the  time 
sufficient  funds  in  or  credit  with  said  bank 
to  meet  said  check  In  full  or  at  all  on  Its 
presentation. 

[1]  The  section  upon  which  this  pro«ecui 
tlon  Is  baaed  Is  as  follows:  "Every  person! 
who,  willfully,  with  intent  to  defraud,  makoa 
or  draws,  or  utters,  or  delivers  to  another 
person  any  check  or  draft  on  a  bank,  banker 
or  depositary  for  the  payment  of  money, 
knowing  at  the  time  of  such  making,  draw- 
ing, uttering  or  delivery,  that  he  has  not 
sufficient  funds  in  or  credit  with  such  bank, 
banker  or  depositary  t«  meet  such  check  «r 
draft  in  fall  upon  its  presentation.  Is  pun- 
ishable by  imprisonment  in  the  state  prison 
for  not  less  than  one  nor  more  than  four- 
teen years.  The  word  'credit'  as  used  here- 
in shall  be  construed  to  be  an  arrangement  or 
understanding  with  the  bank  or  depositary 
for  the  payment  of  such  draft"  It  will  b« 
seen  that  want  of  funds  in  or  credit  with 
the  bank  upon  which  the  draft  or  cbedt  la 
drawn  constitutes  one  of  the  essential  ele- 
ments of  the  crime  denounced  by  this  stat- 
ute. 

[2]  Appellant  contends  that  there  was  no 
proof  of  the  corpus  delicti  made  independ- 
ently of  the  defendant's  confession,  and  we 
are  convinced  that  the  point  is  well  taken. 
The  detective  who  arrested  Frey  testified 
that  while  in  custody  the  latter  admitted 
that  he  had  no  funda  in  or  credit  with  the 
bank  mentioned  in  the  information.  The  In- 
dependent proof  of  the  dishonor  of  the  check 
was  that  it  had  l>een  deposited  by  the  drawee 
in  a  bank  at  Ukiah  for  collection;  that  it 
was  then  sent  by  that  bank  to  the  First 
National  Bank  of  San  Francisco ;  that  It  was 
by  the  last-mentioned  bank  forwarded  to  the 
bank  at  Oardnervllle ;  and  that  it  was  re- 
turned to  the  First  National  Bank  of  San 
Francisco  with  the  words  "No  account"  writ- 
ten across  its  face.  By  the  testimony  of 
bankers  it  was  shown  that  the  check  had 
been  handled  in  the  customary  manner  and 
In  the  usual  course  of  business.  They  also 
testified  that  whenever  a  check  is  presented, 
and  the  drawer  has  no  funds  in  the  bank 
to  meet  it,  it  is  customary  for  an  officer  of 
the  bank  to  write  on  the  said  chedt  the 
words  "No  funds"  or  "No  accovmt,"  and  then 
return  it  to  the  sender.  There  was  no  tes- 
timony on  the  part  of  any  one  connected 
with  the  bank  that  the  words  "no  account" 
on  the  face  of  the  check  were  written  by  any 
person  connected  with  the  banking  corpora- 
tion in  Nevada,  or  by  any  one  who  knew  or 
could  know  the  facts.  The  learned  Attor- 
ney General  insists  that  such  proof  as  was 
here  adduced  Is  sufficient  establishment  of  the 
corpus  delicti,  and  that,  unless  this  court  so 
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declares,  It  will  be  impossible  to  convict  any 
one  of  the  crime  defined  by  section  476a  of 
the  Penal  Code. 

[3]  We  are  fully  mindful  of  the  importance 
of  the  argument  ab  Incouvenlenti,  but  since 
the  Legislature  has  seen  at  to  make  proof 
of  a  negatire  proposition,  namely,  the  nonex- 
istence of  funds  or  credit,  an  essential  ele- 
ment of  a  crime,  we  cannot  see  our  way  to 
a  conclusion  authorizing  hearsay  evidence  to 
establish  that  constituent  part  of  the  offense. 
If  practical  difficulties  are  involved,  that  Is 
a  matter  for  legislative  adjustment. 

[4]  "The  rule  Is  well  established  that  a  con- 
viction cannot  be  had  upon  the  extrajudicial 
confession  of  the  defendant,  unless  corrobo- 
rated by  proof  aliunde  of  the  corpus  delicti." 
People  V.  Jones,  123  Oal.  68,  66  Pac.  700. 
We  are  aware  of  the  fact  that  many  caa^ 
properly  hold  very  slight  proof  of  the  cor- 
pus delicti  to  be  sufficient  basis  for  the  ad- 
miaslon  of  a  defendant's  confession,  but  we 
know  of  none  which  sustains  proof  of  the 
corpus  delicti  upon  purely  hearsay  testimony. 
People  V.  Spencer,  16  CaL  App.  759,  117  Pac. 
1010,  Is  cited  with  apparent  confidence  by  the 
Attorney  General,  but  that  was  a  case  in 
which  the  appellant  contended  that  his  want 
of  credit  with  the  bank  was  not  sufficiently 
shown.  The  court  held  that  such  a  fact 
might  be  proved  by  circumstantial  as  well  as 
by  direct  evidence,  saying:  "But  here  the 
testimony  showed  that  the  defendant  repre- 
sented that  he  had  on  deposit  in  the  Seattle 
Bank  $20,000;  that  within  a  few  days  he  ex- 
pected $76,000  more ;  yet  when  his  draft  was 
presented  for  payment  a  few  days  later  he 
bad  on  deposit  approximately  only  $200. 
These  facts,  together  with  the  <drcumstance 
tltat  the  checic  was  dishonored,  were  quite 
sofi^dent  to  warrant  the  Jury  in  drawing  the 
Inference  that  the  defendant  did  not  have 
sufficient  credit  with  the  bank  to  meet  the 
draft,  and  consequently  Justified  the  court  in 
admitting  proof  of  the  extrajudicial  state- 
ments of  the  defendant  without  further  evi- 
dence to  establish  the  corpus  deUctl.  The 
authorities  support  this  view."  In  that  case 
there  was  no  question  that  the  lack  of  funds 
on  deposit  to  defendant's  credit  was  shown 
by  competent  evldenea  The  chief  clerk  of 
the  Seattle  Bank  testified  upon  that  subject 

[S]  Nor  does  this  case  come  within  the 
role  that  negative  allegations  regarding  mat- 
ters peculiarly  within  the  knowledge  of  the 
defendant  need  not  be  proven.  That  is  a 
special  rule  applicable  to  such  proeecutionB 
as  those  for  practicing  some  profession  or 
following  some  calling  without  the  license 
provided  therefor  by  law.  People  v.  Boo 
Doo  Hong,  122  Cal.  607,  55  Pac.  402 ;  People 
T.  Fortch,  13  Cal.  App.  775,  110  Pac.  823.  It 
cannot  be  said  of  a  person  that  he  has  such 
peculiar  knowledge  of  the  state  of  his  bank 
account  or  credit  that  mere  allegations  of 
their  nonexistence  places  upon  him  the  bur- 
den of  proving  them.    It  that  were  true,  It 
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would  <m\y  be  necessary  in  a  case  like  this 
to  prove  the  drawing  of  the  check,  the  re- 
fusal of  the  depositary  to  cash  it,  and  then, 
unless  the  defendant  could  prove  that  he 
had  cash  or  credit  with  such  depositary,  his 
fraudulent  intent  would  be  inevitably  in- 
ferred. If  the  argument  of  inconvenience  is 
to  be  Indulged,  it  seems  to  us  it  may  be  more 
logically  applied  to  exempt  a  defendant 
charged  with  this  offense  from  the  purview 
of  the  rule  in  license  cases  and  the  like^ 
than  to  Justify  the  prosecution  In  sustaining 
proof  of  the  corpus  delicti  by  hearsay.  The 
ruling  of  the  court  in  permitting  proof  of 
the  confession  before  proper  proof  of  the 
corpus  delicti  was  error  for  which  a  rever- 
sal must  be  ordered. 

[i-t]  Appellant  complains  of  the  court's  re- 
fusal to  give  two  instructions  upon  the  sub- 
ject of  the  admission  of  the  confession.  One 
of  these  was  in  part  as  follows:  "I  charge 
you,  gentlemen  of  the  Jury,  that  before  you 
can  find  the  defendant  guilty  you  must  be 
satisfied  that  the  corpus  deUctI  has  be^i 
proven.  This  term  means  exactly  what  it 
says.  It  involves  the  element  of  crime.  It 
is  not  sufficient  that  it  is  shown  tliat  the  de- 
fendant drew  a  check  or  draft  upon  a  bank, 
banker,  or  depositary  where  he  had  no  funds 
or  credit,  in  order  to  establish  the  corpus 
deiictt  This  would  simply  establish  the  cor- 
pus, and  proof  thereof  joined  with  a  con- 
fession by  the  defendant  of  bis  guilt  would 
not  be  sufficient  to  c(«vict."  The  proposed 
instruction  was  erroneous  and  calculated  to 
mislead  the  Jury,  and  was  therefore  properly 
refused  by  the  court  From  the  lawyer's 
standpoint  the  language  employed  is  subject 
to  Just  criticism  because  of  the  ruthless  dis- 
section of  the  term  "corpus  delicti."  It  is 
true  that  there  Is  some  excuse  for  this  error 
to  be  found  in  a  decision  of  tUs  court  be- 
cause in  People  v.  Simonsen,  107  Cal.  346, 
40  Fac.  440,  the  following  language  is  used: 
"l%e  term  'corpus  delicti'  means  exactly 
what  it  says.  It  Involves  the  element  of 
crime.  Upon  a  charge  of  homicide,  produc- 
ing the  dead  body  does  not  establish  the  cor- 
pus delicti.  It  would  simply  establish  the 
corpus;  and  proof  of  the  dead  body  alone, 
joined  with  a  confession  by  the  defendant  of 
his  guilt  would  not  be  sufficient  to  convict. 
For  there  must  be  some  evidence  tending  to 
show  the  commission  of  a  homicide,  before 
a  defendant's  confession  would  be  admissible 
for  any  purpose."  Whatever  may  be  said  of 
the  reasoning  contained  in  the  above  quota- 
tion, we  cannot  approve  its  Latin.  Doubtless 
the  learned  author  had  in  mind  the  two  ele- 
ments of  the  corpus  delicti  which  are  recog- 
nized by  all  of  the  authorities :  (1)  The  facts 
forming  its  basis ;  and  (2)  the  criminal  agen- 
cy causing  them  to  exist  But  to  separate 
the  two  words  of  the  term  Itself  was  ruth- 
lessly to  put  asunder  that  which  the  usage 
of  ages  has  kept  in  firmest  wedlock.  But 
the  principal  trouble  with  the  instruction 
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was  tbat  It  did  not  contain  any  definition 
of  the  legal  term  nsed.  The  giving  of  It 
without  Bach  definition  would  hare  been 
about  as  sensible  as  it  would  have  been  to 
tell  the  Jnrors  that  the  defendant  was  accus- 
ed of  a  violation  of  section  476a  of  the  Penal 
Code  without  reading  that  statute  to  them 
or  substantially  stating  Its  contents.  The 
latter  part  of  the  proposed  Instruction  con- 
tained a  correct  statement  of  the  law.  By 
It  the  jurors  were  told,  in  effect,  that,  unless 
there  was  some  evidence  tending  to  show 
the  commission  of  a  crime,  the  confession  of 
the  defendant  was  not  admissible  for  any 
purpose.  The  first  itert  of  another  proposed 
Instruction  which  the  court  refused  to  give 
was  of  a  similar  purport,  but  the  latter  part 
was  as  follows:  "And  tn  this  case,  if  the 
only  evidence  before  you  shows  that  the  de- 
fendant drew  a  dieck  or  draft  upon  a  bank 
In  whldi  he  bad  no  deposit  or  credit  and 
that  he  knew  this  to  be  true  at  the  time  of 
drawing  the  check  or  draft,  then  you  must 
find  the  defendant  not  guilty."  This  was 
properly  refused.  The  proof  outlined  would 
have  amounted  to  the  establishment  Of  a 
prima  facie  case  against  the  defendant.  But,- 
while  these  instructions  as  proposed  were 
improper,  the  court  should  have  told  the 
Jnry  the  true  rule  vrith  reference  to  the  ad- 
mission of  confessions  and  the  necessity  for 
Independent  proof  of  the  corpus  delicti.  In 
such  a  case  as  this  the  defendant  was  enti- 
tled to  the  benefit  of  such  a  charge.  The 
court  utterly  failed  to  Instruct  upon  this 
matter,  and  thereby  committed  error. 

[t]  No  other  alleged  errors  require  com- 
ment excet>t  that  relating  to  the  attempted 
proof  by  a  letter,  said  to  have  been  sent  from 
Gardnervlllc  to  the  First  Xational  Bank  of 
San  Francisco,  that  the  Douglas  County 
Farmers'  Bank  had  succeeded  to  the  eori»o- 
rate  rljjlils  and  business  of  the  Douglas 
County  Bank.  This  was,  of  course,  hearsay 
testimony,  and  its  admis-sion  was  ipviroper. 

[IB]  Q'he  attv  rney  General  invokes  the  aid 
of  section  4%  of  article  6  of  the  Constitu- 
tion, l>ut  that  section  can  have  no  application 
here.  Whatever  may  have  boen  the  purpose 
of  tliat  constitutional  provision,  it  could  not 
excuse  failure  to  prove  by  competent  evi- 
dence one  of  the  essential  elements  of  a 
crime,  or,  as  Sir.  Justice  Hart  phrased  it, 
tbat  section  "will  n»ver  be  so  construed  as 
tliat  It  may  be  made  to  apply  to  and  rescue 
from  reversal  any  criminal  case  In  which,  as 
here,  there  Is  no  proof  of  one  of  the  essen- 
tial elements  of  an  offense  with  which  the 
accui^ed  may  be  charged,  or,  in  other  words, 
that  it  will  not  stand  as  a  shield  against  re- 
versal if,  as  here,  there  Is  absolutely  no 
proof  of  a  crime  having  been  committed  at 
all." 

The  Judgment  and  order  are  reversed. 

We  concur:  BEATTY,  C.  J.;  HENSIIAW, 
J.;    IX>RIGAN,  J. 


HOWBLii  V.  crrr  of  Hamburg  co. 

(S.   F.   6,374.) 

(Snweme  Court  of  California.    March  21, 
1913.) 

1.  Mt7RICIPAI/   COBPOKATIOSS     (|    117*)— FiBB 
LiUITS — ORniNANCS— SrSPBNSlOH. 

The  board  of  supervisors  of  San  Francis- 
co having  established  fire  limits  and  provided 
against  the  erection  of  wooden  buildings  with- 
in such  UmitB,  under  Ban  Francisco  Cliarter,  e, 

2,  I  5,  authorizing  the  board  to  fix  the  limits 
within  which  wooden  buildings  and  structures 
shall  not  be  erected  or  maintained,  and  pro- 
viding tbat  such  limits,  when  once  established, 
shall  not  be  changed  except  by  extension,  the 
ordinance  was  not  affected  by  aji  unofficial  an- 
nouncement of  the  board,  immediately  after  the 
conflngration  of  April  18  to  20,  190(>,  that  tem- 
porary wooden  bmidiogs  within  the  fire  limits 
would  be  permitted,  subject  to  removal  at  the 
pleasure  of  the  authorities. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  272;  Dec.  Dig.  | 
117.*] 

2.  liANDixXD  ANO  Tenant  '(}  28*)— Lbasb— 

VAUDITT— ILLEGAI,   CONSUEBATIOn. 

A  lease,  providing  for  the  erection  and 
letting  of  a  frame  and  corrugated  iron  building 
on  a  lot  in  the  city  of  San  Frnndsco  within  the 
fire  limits,  where  such  buildings  were  prohibit- 
ed by  ordinance,  was  founded  on  an  illegal  con- 
sideration, and  the  entire  contract  was  void 
and  unenforceable. 

[FA.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  |  85;  Dec.  Dig.  {  2».»J 

8.  CoNTBAOxa    (I  138*)— iLr-EOAt-rrr. 

Where  defeudant  continued  to  occupy  prem- 
ises after  the  expiration  of  a  lease  based  on 
an  illegal  consideration,  plaintiff  could  not  re- 
cover subsequent  rent  if  he  was  required  to  re- 
ly on  the  lease  to  establiEh  bis  cause  of  actiotL 
lEd.  Note.^For  other  cases,  see  Contracts, 
Cent.  Dig.  §i  6&1-700;    Dec.  Dig.  {  13a*] 

4.  Dandix)kd  ANO  Tenant  {H  83,  86*)— Cov»- 
NANT  TO  Renew— Effect. 

A  covenant  for  renewal  of  a  lease  at  the 
option  of  a  lessee  imports  the  giving  of  a  new 
lease;  but  if  the  lessee  is  only  !;iven  the  op- 
tion to  retain  possession  for  a  specified  addi- 
tional term  the  covenant  is  one  tor  extension 
of  the  ori^nal  lease  only,  and  the  contract  be- 
comes a  lease  for  both  tiie  original  and  the  ex- 
tended terms. 

[Ed.  Note.— For  other  cases,  see  I/andlord 
nnd  Tenant,  Cent.  T>ig.  JJ  263.  264,  266,  267, 
260,  270-27*,  278,  295;  Dec.  Dig.  ii  83,  86.*] 

5.  T.ANDLOBD  ANO  TENANT    (S  194*)— ISTAUD 

Lease— Option  to  Renew— Effect. 

A  lease  of  real  property,  based  on  an  il- 
legal consideration,  provided  for  a  term  of  two 
years,  with  the  privilege  to  the  tenant  to  renew 
the  lease  for  three  years  from  June  1,  1908. 
In  conformity  with  gnch  privilege  the  lessee 
gave  plaiutifl  notice  of  bis  intention  to  renew, 
nnd  continued  in  possession  for  a  part  of  the 
ronew^al  term  without  the  execution  of  a  new 
lease.  Beld,  that  such  provision  was  a  mere 
option  for  an  extension  and  not  a  covenant  to 
renew,  so  that  the  tenant  continued  to  hold 
imder  the  orieinal  lease,  which  was  void;  and 
hence  no  recovery  of  rent  for  part  of  the  unex- 
pired term,  after  the  tenant  attempted  to  sur- 
render, could  be  had. 

[Ed.  Note. — For  other  cases,  see  Landlord 
nnd  Tenant,  Cent.  Dig.  {{  788,  789;  Dec.  Dig. 
§  194.*] 

Tn  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  James 
M.  Troutt,  Judge. 


•For  otlier  cases  see  sama  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  4b  Rep'r  Indezw 
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Atia<m  by  J.  B.  Howtil^gdinst  die  Olty 
of  Hamburg  Company.  Judgment  for  plaln- 
tur,  and  defendant  appeals.    Rerersed. 

Harding  &  Monroe,  of  San  Francisco  (Rob- 
ert H.  Borland,  of  San  Prandseo,  of  coun- 
sel), for  appellant.  Cbarles  F.  Hanlon,  Of 
San  Francisco,  for  respondent. 

ANO£}IiLOTTI,  J.  This  is  an  action  com- 
menced April  4,  1910,  to  obtain  judgment  for 
$360  rent  alleged  to  be  due' under  the  terms 
of  a  lease  for  the  months'  of  January,  Feb- 
ruary, March,  and  April,  1910.  The  case 
was  submitted  to  the  trial  court  for  decision 
upon  an  agreed  statement  of  fticts.  PlalntUI 
had  judgment  as  prayed,  and  this  is  an  ap- 
peal by  defendant  from  such  judgment. 

The  material  facts  are  as  follows:  On 
May  17,  1906^  plaintiff  was  the  owner  of  a 
lot  of  land  40  by  '60  feet  fronting  on  Oregon 
street,  near  Davis  street,  in  San  Francisco. 
This  lot  was  wlthbt  the  territory  In  which 
the  erection  of  wooden'  bondings  or  stroc- 
tares  was  tlien  prohibited  by  ordinance 
enacted  prior  to  April  18^  l^OC^^n  other 
words,  within  wiiat  is  generally  sfiyled  "the 
Are  Umlts" — and  has  ever  since  been  wtthln 
said  Are  limits.  On  May  17,  1006,  the  par- 
ties to  this  action-  entered  Into  a  written 
agreement  of  lease,  by  which  phdntlS  let 
to  defendant  that  oertaln  one-story  frame 
and  corrugated  Iron-  building  "to  l>e  con- 
structed" on  said 'lot,  "^nd  to  be  erected  as 
soon  as  possible,"  ft>r  l^e  term  of  two  years 
from  June  1,  1906,  to  Jane  1,  1008s  for  $80 
per  month,  payable  monthly  in  -  a^ivance.' 
Ttie  plaintiff  expressly  agreed  therein  "to 
use  every  effort  to  hav«  said  premises  com-- 
pleted  as  near  to  Jnae  1,  1906,  as  possible." 
The  privilege  was  thereby  given  to  defend^ 
ant  "to  renew  this  lease  for  a  period  of 
three  years  from  Jttne  1,  1908,"  at  >985 
monthly  rental  for  the  flnrt  year,  $90  for  the 
second  year,  and  $96  for  the  tliird  year, 
provided  that  notice  of  the  intention  to  ex- 
ercise the  privilege  be  given  the  lessor  in 
writing  90  days  prior  to  June  1,  1908.  In 
conformity  with  the-  terms  of  the  lease, 
plaintiff  constructed  the  building  on  the  lot, 
and  defendant  took  possession  under  the 
lease,  and  paid  the  stipulated  rent  for  the 
iirst  two  years.  On  February  26,  1908,  de- 
foida&t  gave  plaintiff  notice  In  writing  of 
its  Intention  to  rienew  the  lease  for  three 
years  from  June  1,  1908,  at  the  rehtal  speci- 
fied In  the  so-called  renewal  clause.  It  con- 
tinued in  possession  until  the  latter  part  of 
December,  1900,  paying  the  stipulated  rent 
to  December  31,  1000.  Prior  to  December 
31,  1909,  defendant  tendered  the  keys  and 
possession  of  the  premises  to  plaintiff,  but 
plaintiff  refused  to  accept  the  same.  De- 
fendant vacated  the  building,  and  has  not 
been  In  the  occupancy  of  the  premises  at 
any  time  since  December  81,  1909.  The 
premises  were  vacant  to  the  time  of  the 
eommencemeot  of  the  action. 


■  At  the  time  of  the  execution  «f  t)ie  leas9>. 
(wdiiuuices  in  force  made  it  unlawful  to 
erect  or,  construct  on  said  lot  such  a  buUdlng 
as  was  provided  for  in  said  lease  and  in 
fact  constructed.  Among  the  things  admit- 
ted by  the  stipulation  of  &ct8  is  that  "the 
consideration  for  said  lease  was  the  erection 
upon  said  lot  of  land  of  the  said  wood 
frame  and  corrugated  iron  building."  It  is 
clear,  of  course,  that  such  erection,  was  at. 
least  a  most  material  part  of  the  considera- 
tion. At  no  time  since  the  execution  of  said- 
lease  has  there  been  any  ordinance  in  terms 
purporting  to  authorize  the  erectloa  within 
said  Umlts  of  such  building  as  was.  agreed 
to  be  constructed  on  said  lot,  and  as  was 
actually   constructed   thereon. 

In  the  face  of  the  great  necessity  for  tem~ 
porary  buildings  in  San  Frandsoo  Immedi- 
ately following  the  conflagration  of  April 
18,  19,  and  20,  1906,  the  municipal  authorl- 
ttes  of  the  dtyand  county  anofflclally  an- 
nounced that  the  construction  of  temporary 
wooden  frame  buildings  within  said  fire  lim- 
its would  be  permitted  until  July  X,  1906, 
tmt  that  all  said  buildings  would  be  subject 
to  removal  at  the  pleasure  of  the  authoii- 
tiea.  On  January  6,  1908)  an  ordlnanpe  wa^ 
adopted  providing  for  the  removal,  not  later 
than  May  1,  1910.  of  all  buildbigB  erected 
"in  violation  of  and  contrary  to  the  laws 
and  ondinanees  of  said  dty  and  ooujaty  of 
San  Fzasciaoo,"  and  directing  notice  thereof 
to  be  served  on  all  owners.  On  April  11, 
1910,  an  ordinance  was  adopted  providing 
for  said  removal  not  later  than  May  1,  1911. 
Defendant  occulted  the  building  in  auestlou 
from  June  1,  190S,  to  the  laUer  part  of  De- 
cember, 1800^  and  was  aevsr  interfered  with 
by  the  authoiUles  oif  the  dty  In  the  use  and 
enjoyment  thereof. 

[1]  The  charter  of  the  city  and  county  of 
San  Francisco  authortees  the  board  dt  super- 
visors to  flx  the  limits  within  which  wooden 
buildings  or  structures  shall  not  be  erected 
or  maintained,  and  .pr»Tldes  that  "such  lim- 
its when  once  establldied  shall  not  be  chang- 
ed except  by  extensian."  Section  6,  c.  2, 
Charter.  So  that  It  would  seem  that  the 
supovlsors  woHid  have  had  no  authority 
after  the  fire,  even  by  ordinance,  to  permit 
the  erection  of  any  wooden  building  within 
the  Umlts  previously  defined  as  the  fire  Um- 
lts; the  charter  provision  limiting  their 
powers  In  tlUs  behalf.  But  they  did  not 
even  purport  to  so  do  by  ordinance,  which, 
even  if  there  were  no  charter  provisimts, 
would  be  essential  to  any  change  in  ezisUug 
ordinances  on  the  subject  All  that  there 
was  in  this  case.  In  effect,  was  the  unofficial 
announcement  Of  the  municipal  authorities 
that  they  would  regard  the  law  on  the  sub- 
ject suspended  for  the  time  being,  and  would 
not  attempt  to  enforce  It,  which  was  followed 
by  the  actual  failure  on  the  part  of  such  au- 
thorities to  enforce  the  same.  The  good  faith, 
both  of  the  authorities  and  those  erecting 
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wooden  buildings  under  tbe  assurance  thus 
given,  is  not  to  be  questioned  in  the  slightest 
degree.  It  may  freely  be  conceded  that  the 
emergency  was  such  as  to  morally  Justify 
the  authorities  and  those  acting  upon  their 
assurances  In  doing  as  they  dkL  But,  of 
course,  the  law  could  not  be  changed  in  any 
sndi  way.  The  ordinances  on  the  subject 
continued  In  force  unaffected  by  the  unoflS- 
dal  announcement  in  the  slightest  degree, 
with  the  result  that  the  construction  of  this 
building  on  this  lot,  which  was  expressly 
provided  for  in  the  lease,  was  "contrary  to 
an  express  provision  of  law,"  and  therefore 
"not  lawful  (section  1667,  Civ.  Code),  on  May 
17,  1906,  and  at  all  times  thenceforth.  We 
regard  this  proposition  as  so  elementary  in 
its  nature  as  to  require  no  citation  of  au- 
thority to  uphold  it  Certainly  no  case  cited 
by  learned  counsel  for  plaintiff  tends  to  sup- 
port a  contrary  law. 

[2]  It  necessarily  follows  that  the  contract 
Of  lease  was  founded  upon  uu  unlawful  con- 
sideration, and  that  the  entire  contract  was 
therefore  void  and  unenforceable.  Civ.  Code, 
H  1607,  1608;  Berka  v.  Woodward,  126  Cal. 
110,  67  Pac.  777,  46  L.  R  A.  420,  73  Am.  St. 
Eep.  31 ;    Swanger  v.  Mayberry,  60  Cal.  91. 

[3]  It  Is  claimed  that,  even  if  the  original 
lease  was  void  and  unenforceable  for  the 
reasons  stated,  plaintiff  is  not  required  to 
rely  upon  the  skme  for  a  recovery  in  this 
case;  reliance  being  placed  upon  the  rule 
that  the  test  whether  a  demand  connected 
with  an  illegal  transaction  is  capable  of  be- 
ing enforced  at  law  is  whether  the  plaintiff 
requires  the  aid  of  the  illegal  transaction  to 
establish  his  case.  Admittedly,  if  he  does 
so  require  the  aid  of  the  unlawful  transac- 
tion, he  cannot  enforce  his  claim.  Berka  v. 
Woodward,  supra.  The  theory  of  plaintiff 
in  this  connection  is  that  the  old  lease  ter- 
minated on  June  1,  1906,  and  that  defendant 
then  entered  upon  a  new  three  years'  lease, 
which  involved  no  unlawful  feature,  in  that 
it  cannot  be  held  to  have  contained  any  un- 
dertaking for  the  erection  of  a  forbidden 
structure;  such  structure  having  already 
been  erected,  and  the  stipulated  facts  not 
showing  that  the  ordinances  in  force  in 
terms  prohibited  the  mere  maintenance  of 
such  a  building  already  constructed  within 
the  fire  limits.  For  the  purposes  of  this  de- 
cision, it  may  be  assumed  that  a  prohibition 
of  the  construction  of  such  a  building  within 
the  fire  limits  was  not  also  a  prohibition  of 
tiie  maintenance  of  the  same  after  its  con- 
struction. Plaintiff's  theory  that  defendant 
after  June  1,  1908,  was  occupying  the  prem- 
ises under  a  new  lease,  rather  than  under  an 
extension  of  the  old  lease,  is  based  on  the 
fact  that  the  privilege  given  by  the  old  lease 
was  one  "to  renew  this  lease  for  a  period  of 
three  years."  etc.,  and  not  a  privilege  to  ex- 
tend the  old  lease  at  all,  and  that  defend- 
ant in  fact  gave  notice  of  his  intention  "to 
renew  the  lease"  for  such  period. 


[4]  Tlie  authorities  fully  support  the  claim 
of  learned  counsel  for  plaintiff  that  a  coven- 
ant for  renewal  of  a  lease  at  the  optiim  of 
the  lessee  "Imports  the  giving  of  a  new  lease" 
(2  Wood's  Landlord  and  Tenant,  f  1413), 
"contemplates  the  execution  of  some  further 
instrument  by  the  lessor",  (Delashman  v.  Ber- 
ry, 20  Mich.  297,  298,  4  Am.  Rep.  392),  gives 
the  lessee  the  right  "to  have  another  lease" 
(Hunter  v.  SUvers,  IB  111.  176),  "requires 
the  making  of  a  new  lease"  (Taylor's  Land- 
lord and  Tenant,  S  832),  "involves  the  mak- 
ing of  a  new  lease"  (Wood's  Landlord  and 
Tenant,  i  413),  and  "would  require  the  mak- 
ing of  a  new  lease"  (Sheppard  v.  Boseukrans, 
109  Wis.  58,  85  M.  W.  199.  83  Am.  »t.  Rep. 
886).  On  the  other  hand,  U  the  lessee  is 
simply  given  by  the  original  lease  the  option 
to  retain  the  premises  for  a  spedHed  addi- 
tional term,  without  the  execution  of  any 
new  leasee  the  covenant  Is  merely  one  for 
an  extension  of  the  original  lease,  and  when 
the  lessee  gives  the  notice  of  exercise  of  his 
option,  if  notice  be  required  by  the  terms  of 
his  lease,  he  is  "entitled  to  hold  for  the  ad- 
ditional term  under  the  original  lease," 
which  then  becomes  a  tease  "for  both  the 
original  and  extended  terms."  Wiener  v. 
Graff,  7  Cal.  App.  580,  683,  96  Pac.  167. 

[(]  Although  the  word  "renew"  is  used  in 
the  eighth  subdivision  of  the  lease  before  us, 
we  do  not  think  that  the  giving  of  any  new 
lease  was  within  the  contemplation  of  the 
parties.  The  lettor  did  not  covenant  to  re- 
new the  lease;  the  language  bdng  that  "the 
privilege  is  hereby  given  the  lessee  to  renew 
this  lease,"  etc.,  which  Implies  that  the  notice 
subsequently  provided  to  be  given  by  the  les- 
see of  his  Intention  to  exercise  the  privilege 
was  the  only  thing  essential  to  give  the  right 
to  the  additional  term.  This  was  the  prac- 
tical construction  given  to  the  provision  by 
the  parties;  for  the  defendant  did  not  de- 
mand a  new  lease,  and  the  plaintiff  did  not 
give  one.  The  notice  of  intention  to  exer- 
cise the  privilege  being  given  by  defendant, 
it  remained  in  possession,  and  the  plaintiff, 
without  giving  any  new  lease,  accepted  rent 
from  it  In  accordance  with  the  provisions  ot 
the  original  lease  as  to  the  possible  addition- 
al term  prescribed  for  therein.  And  In  his 
complaint  in  this  action  plaintiff  in  terms  al- 
leges that  "defendant  has  continued  in  pos- 
session *  •  •  pursuant  thereto  [the  orig- 
inal lease]  and  to  the  extension  thereof,"  and 
the  trial  court  found  this  allegation  to  be 
true.  We  therefore  concur  in  what  was  said 
by  the  District  Court  of  Appeal  of  the  First 
District  in  tills  connection  in  deciding  this 
case,  namely,  that  the  so-called  renewal  of 
the  lease  was  not  the  creation  of  a  new  lease 
after  the  building  was  constructed,  but  was 
merely  an  extension  of  the  original  lease, 
with  the  result  that  the  important  question 
in  the  case  is  the  legality  of  the  original  lease 
contract.  The  action  is  based  solely  on 
that  contract,  and  plaintiff  is  required  to 
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rely  apon  tbat  alone  for  a  recovery.  It  cer^ 
tainly  Is  clear  that  If  the  provision  was  one 
for  a  new  lease,  rather  than  one  for  an  ex- 
tension of  the  original  lease,  plaintiff  would 
be  without  any  right  of  recovery  for  rent  for 
any  period  of  time  after  defendant  had  va- 
cated the  premises;  for  no  new  lease  was  glv- 
&1,  and  the  original  lease,  on  that  theory, 
ended  on  June  1,  1908,  with  the  result  that 
defendant  was  under  no  obligation  to  contin- 
ue as  plaintiff's  tenant.  It  is  only  on  the 
theory  that  the  original  lease  was  extended 
that  plaintiff  could  have  any  right  of  action 
at  all.  There  la  no  force  whatever  in  the 
suggestion  that  defendant's  notice  of  Inten- 
tion to  exercise  its  privilege  can  be  regard- 
:3i  as  a  new  lease. 

We  find  nothing  else  in  the  brleCs  of  coun- 
sel that  requires  discussion  here.  We  are 
satisfied  that  the  District  Court  of  A^eal 
waa  correct  in  its  conclusion  that  plaintiff 
has  no  right  of  recovery  In  view  of  the  stip- 
ulated facta.  In  view  of  the  drcnmstancea 
appearing,  the  contract  upon  which  teooveiy 
Is  aonght  waa  founded  np<Hi  an  unlawful  oon- 
alderatlon,  in  that  the  construction  of  the 
building  provided  for  therein  waa  contrary 
to  an  express  provision  of  the  law.  The  agree- 
ment, under  the  circumstances,  was  one  of  a 
kind  sometimes  styled  "a  gentleman's  agree- 
ment," one  which  the  parties  thereto  are  con- 
sidered In  honor  bound  to  abide  by,  but  which 
the  eonrta  cannot  enforce  on  account  of  con- 
rideratlona  of  public  policy.  And  this  is  so, 
although,  as  in  this  case,  the  undertaking  of 
the  plaintiff  was  in  no  way  malum. in  ae  or 
contrary  to  good  morals,  except  in  so  far  as 
the  mere  violation  of  any  law  la  contrary  to 
good  morals. 

The  District  Court  of  Appeal  clearly  show- 
ed  the  distinction  between  its  decision  In 
this  case  and  its  decision  in  Wayman  Invest- 
ment Ca  V.  Wesslnger  et  al.,  13  Cel.  App. 
108,  108  Pac.  1022.  It  said  in  that  regard: 
"Our  conclusion  la  thla  case  is  not  in  conflict 
with  the  case  of  Wayman  Investment  Ca  v. 
Wesslnger  et  al.,  13  Cal.  App.  108  [108  Pac. 
1022].  There  the  contract  of  lease  did  not 
require  the  erection  of  a  building  in  violation 
of  an  ordinance,  but  the  lease  was  of  a  build- 
ing which  bad  already  been  constructed,  and 
what  was  said  by  the  court  in  that  case  was 
that  the  leasing  and  giving  possession  of  a 
building  originally  illegally  constructed,  for 
an  agreed  rental,'  involved  no  violation  of 
law,  that  the  ordinance  did  not  in  terms 
prohibit  the  leasing  of  such  a  building.'  More- 
over, in  that  case  it  appeared  that  the  ten- 
ants were  in  possession,  enjoying  the  use  of 
the  Ul^al  structure,  and  apparently  claimed 
the  right  to  do  so  without  the  payment  of 
any  rent." 

The  Judgment  la  reversed. 

We  concur:  SHAW,  J.;  SliOSS,  J.;  MBIi- 
VIN,  J.;   HENSHAW,  X 


(»  N«v.  SM) 
Bx  parte  STODDARD.    (Noa.  2,036,  2,037.) 
(Supreme  Court  of  Nevada.    April  3,  1918.) 

1.  CouMXBCB  (I  64*)— Intkbbtar  OoMiresca 
—  Statc   RBODLATiONa  —  "Itinkba.ni   Mbb- 

OHANT," 

Rev.  Laws,  J  3800-3894,  iDclnsive  (Act 
approved  March  24,  1905  (St  1905,  c.  1S3]  | 
1),  makes  it  unlawful  for  any  itinerant  mer- 
chant or  peddler  to  offer  goods  for  sale  with- 
out first  obtaining  a  license.  Section  2  defines 
an  itinerant  merchant,  etc.,  as  one  having  no 
permanent  place  of  business  within  the  state, 
which  is  not  regularly  located  and  taxed.  Sec- 
tion 3  fixes  the  amount  of  the  license  required. 
Section  4  provides  that  the  act  shall  not  apply 
to  drummers  representing  wholesale  houses; 
and  section  6  provides  that  it  shall  not  apply 
to  the  sale  of  farm  products.  Beli,  that  the 
act  violated  Const  U.  S.  art  1,  i  8,  relating 
to  interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  {{  104-106;  Dec.  Dig.  i  64.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  4,  p.  3799.] 

2.  CONSTITCTIONAI.   Law    (I   230*)— LiCBHBBa 

(i  7*)— Equal  Pbotbotion  or  Law. 

The  act  violates  Const  V.  S.  Amend.  14, 
and  article  4,  {  2,  relating  to  equal  protection 
of  the  laws. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  J  687 :  Dec.  Dig.  |  230;* 
Licenses,  Cent  Dig.  if  7-lfi,  19;  Dec  Dig.  | 
7.*] 

In  the  mattor  of  tha  application  of  R.  0. 
Stoddard  in  behalf  of  Z.  M.  Taylor  and  an- 
other for  writs  of  habeas  corpua  Writs 
granted,  and  petitioners  discharged. 

R  C.  Stoddard,  of  Reno  (Arthur  O.  Lyon, 
of  Qrinnell,  Iowa,  of  counsel),  for  petitioners. 
Cleveland  H.  Baker,  Atty.  Gen.,  for  respond- 
ent 

NORCROSS,  J.  Original  proceedings  In 
habeas  corpus  in  behalf  of  Z.  M.  Taylor  and 
L.  P.  Rounds  were  instituted  to  obtain  their 
release  from  the  custody  of  the  sheriff  of 
Churchill  county.  The  cases  are  identical 
and  will  be  considered  together.  Taylor  and 
Rounds  were  held  under  arrest,  charged  with 
the  violation  of  that  certain  act  of  the  Leg- 
Islature  entitled,  "An  act  to  provide  for  li- 
censing itinerant  and  unsettled  merchants, 
traders,  peddlers  and  auctioneers,"  approved 
March  24,  1905  (St  1905,  c.  153). 

From  the  agreed  statement  of  facts  it  ap- 
pears that  Taylor  and  Rounds  were  author- 
ized soliciting  agents  and  salesmen  for  the 
Spalding  Manufacturing  Company  of  Orin- 
nell,  Iowa,  a  manufacturer  and  wholesale 
and  retail  dealer  In  buggies,  motor  cars,  and 
other  vehicles;  said  company  having  no 
store  or  other  place  of  business  in  the  state 
of  Nevada,  permanently  located  or  regularly 
taxed  therdn,  and  said  agents  soliciting 
sales  and  selling  the  products  of  said  com- 
pany without  license,  as  provided  in  said  act 
of  1905. 

The  act  under  consideration  provides: 

"Section  1.  It  shall  be  unlawful  for  anyi 
itinerant  or  unsettled  merchant,  trader,  ped-' 
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dler  or  auctioneer  to  sell  or  offer  for  sale 
any  goods,  wares  or  nierctaandise  at  aoy 
place  In  tbe  3tate  of  Nevada,  without  first 
obtaining  and  paying  for  a  license,  as  here- 
inafter provided;  and  all  sales  or  contracts 
of  sale  made  without  such  license  shall  be 
null  and  void. 

"Sec.  2.  An  itinerant  or  unsettled  mer- 
chant, trader,  peddler  or  auctioneer  within 
the  meaning  of  this  act,  shaU  include  every 
person,  firm,  or  corporation,  selling  or  ofCer- 
ing  for  sale  any  goods,  wares  or  merchan- 
dise, which  has  no  permanent  store  or  other 
place  of  business  at  some  point  or  points 
within  this  state,  and  which  is  not  perma- 
nently located  and  regularly  taxed  therein. 

"Sec.  3.  Each  and  every  itinerant  and  un- 
settled merchant,  trader,  auctioneer  or  ped- 
dler shall,  before  selling  or  offering  for  sale 
any  goods,  wares  or  merchandise  within  this 
state,  procure  a  license  for  each  and  every 
county  in  which  suclv  person  shall  attempt 
to  sell  or  offer  for  sale  any  goods,  wares  or 
m^chandise,  which  license'  shall  not  be 
granted  for  more  than  one  mobth  and  shall 
cost  the  applicant  three  hundred  dollars 
($300). 

.  "Sec.  4.  This  -act  shall  not  apply  to  drum- 
mers and  commercial  travelers  representing 
and  acting  for  wholesale  houses  lix  this  and 
other  states  so  long  as  they  do  not  attempt 
the  sale  of  goods,  wares  and  merchandise  at 
retail  In  competition  with  established  retail 
dealers,  nor  shall  it  In. any  sense  alter  or 
cTiange  the  present  existing. laws  governing 
merchants,  traders,  peddlers  and  auctioneers 
permanently  established  and  doing  business 
In  this  state;  Provided,  however,  that  its 
provisions  shall  apply  ,to  and  be  enforced 
against  any  peddler  or  auctioneer  acting  for 
or  on  behalf  of  any  itinerant  merchant  or 
trader. 

"Sec!  5.  •  •  *  The  provisions  of  this 
act  shall  not  apply  to  the  sale,  or  offering 
for  sale,  of  the  products  of  any  farm,  raAch 
or  range  situated  within  this  state." 

Section  6  fixes  the  penalty  for  the  viola- 
tion of  the  act  Rev.  Laws,  ||  3890-3S9.5. 
,  It  is  contended  by  counsel  for  petitioners, 
and  so  conceded  to  be  by  the  Attorney  Gen- 
eral, that  the  act  In  question  Is  unconstltu- 
tionaL  The  question  of  the  constitutionality 
of  this  act  was  submitted  to  the  office  of  the 
Attorney  General,  and  that  official,  the  Hon. 
B.  C.  Stoddard,  counsel  for  petitioner  here- 
in, by  opinion  rendered  September  1,  1007, 
gave  it  as  his  conclusion  that  the  act  was 
unconstitutional.  Biennial  Report  of  Attor- 
ney General  1907-08,  p.  83.  The  Attorney 
General  to  his  brief  says:  "A  careful  exam- 
ination of  the  authorities  cited  In  such  brief, 
and  of  a  great  many  other  authorities  not 
therein  cited,  convinces  him  that  the  points 
advanced  by  the  petitioners  In  these  cases 
are  founded  upon  true  principles  of  law,  and 
that  the  statute  brought  Into  court  for  re- 
view by  petitioners,  upon  vihich  this  action 


Is  founded,  is  unconstitutional  and  void. 
*  *  *  The  general  trend  of  Judicial  deci- 
sion, since  the  decision  of  the  case  of  Bol>< 
bins  T.  Shelby  Taxing  District,  120  U.  S. 
480  [7  Sup.  Ot.  592,  30  L.  Kd.  694],  by  the 
Supreme  Court  of  the  United  Statefl^  has 
been  to  declare  void  any  statute  imposing 
an  occupation  tax  which  In  any  way  inter- 
feres with  toterstate  commerce,  and  there 
can  be  no  question  but  that  the  statute  here 
in  consideration  does  and  was  totended  to 
so  Interfere.  Tbe  statute  also  diserimlnates 
between  restdenta  and  nonxesidents  of  this 
state,  and  is  therefore  opposed  to  'equal 
rights'  clause  of  the  fourteenth  amendmott 
to  the  United  States  Constitution." 

[1 ,  2]  The  contention  of  counsel  for  peti- 
tioner that  the  act  of  IBOS  in  question  Is  vio- 
lative of  section  8  of  article  1  of  the  Consti- 
tution ot  the  United  States,  r^ative  to  la< 
terstate  commerce,  and  denies  to  oectaln  idt- 
isens  of  the  United  States  the  equal  protec- 
tion of  the  -laws  In  violation  of  section  2  ot 
article  4  and-  of  the  fourteenth  amendment 
of  the  federal  Constibutldn,  Is'  well  taken.    . 

In  view  of  tbe  fact  that  the  lav  applica- 
ble to  'this. 'Case  is  so  wOirattUed  and  that 
the  uncoustitntionallty  of  tbe  act  In  ques- 
tion is  conceded  by  the  Attomef  Qeneral. 
we  deem  It  unnecessary  to  entoElnta  an  ex- 
tended dlacussion  of  the  queBtlona  control- 
ling, and  which  are  so  fuUy:  oovered  la  opin- 
ions of  this  and  other  oowrts.  Suffice  It  to 
say  that  the  following  aotborlttes  aad  other 
authorities  therein  cited  fully  support  the 
conclusion  reaehedi  She- parte  Bosenblatt,  1& 
Nev.  439,  14  Pac.  298,  8  Am.  St.  Rep.  801.; 
Bobbins  v.  Taxing  district,  li20.U.  S.  488, 
7  Sup.  Ct  592,  30  L.  Ed.  694 ;  Norfollf,  etc., 
Ry.  Oo.  v.  Sims.  191  U.  B.  441,  24  Sup.  CL 
151,  48  L.  Ed.  264;  Bfennan  v..TltusviIle„ 
153  U.  S.  289,  14  Sup.  Ct  829,  38  I*  Ed,  719 ; 
Spauldlng  v.  Evenson  (G.  G.)  149  Fed.  B13; 
Bacon  v.  Locke,  42  Wash.  215,  83  Pac.  721. 
7  Ann.  Gas.  589;  In  re  Klnyon,  9  Idaho, 
642,  75  Pac.  268,  2  Ann.  Gas.  699;  State  v. 
Bayer,  34  Utah,  257,  97  Pac.  129,  10  L.  B. 
A.  (N.  S.)  207. 

The  petitioners  aoe  discharged  from  arrest 
and  their  bondsmen  released.. 


GORDON  ▼.  DISTRICT  COURT  OF  FIFTH 

jrUDIOIAIiDIST.  etal. 

(No.  2,011.) 

(Supreme  Court  of  Nevada.    April  10,  1918.) 

1.  FaI.se  ImPRISONUENT  (f  7*)— LlABIUTT  OF 

JunicrAL  Officer. 

Where  a  justice  of  the  peace  bad  juris- 
diction, a  party  prejudiced'  by  his  decision  or 
acta  in  committing  bim  to  jail  hag  no  recourse 
in  a  civil  action  for  damages  against  the  jus- 
tice ao<i  his  sureties,  even  though  tbe  latter 
acted  with  malice. 

fEd.  Note. — For  other  Cases,  see  False  Im- 
prisonment Cent  Dig.  H  5-61,  79;   Dec.  Dig. 
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2.  FaLSB    IKPBIBOITUBM'  (f  7*)— LlABlErtT— 

jDsnca  or  the  Piaok— Juhsdictiow. 
Under  Comp.  La.ws,  i  4780,  providing  that 
every  one  who  shall  wiUfullr  and  unlawfully 
bijare  any  property  belonging  to  another  Bfaall 
be  puniahed,  a  complaint  sufficiently  avers  own- 
ership by  another  than  accused,  as  against  col- 
lateral attack  in  false  imprisonment  against  a 
justice  of  the  peace,  where  it  charges  the  sev- 
erance and  removal  of  the  property  from  the 
possession  of  the  complaining  witness;  pos- 
session being  prima  facie  evidence  of  owner- 
.  ship. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  {(  S-61,  79;   Dec.  Dig. 
$7.»J 
8.  False  iMFRisonmNT  (|  8*)-<;oianTi«i«Tt 

OF  OFFENDEB9. 

Where  a  justice  of  the  peace  fixed  the 
bond  of  one  charged  with  a  misdemeanor  at 
$1,000  cash,  the  erroneous  requirement  of  cash 
bail  did  not  deprive  the  justice  of  jurisdiction 
so  as  to  render  him  liable  for  the  improper  or- 
der; it  appearing  that  the  accused  made  no  of- 
fer of  any  sort  of  bniL 
[Ed.  Note.— For  other  eases,  see  False  Im- 

frisonment,   Gent.   Dig.  SI  6S-7S;    Dec.  Dig. 
8.*] 

4.  Pbohibitiok  (S  19*)— PABTiEa 

Where  prohibition  is  sought  to  restrain  en- 
forcement of  a  judgment,  a  sheriff  seeking  to 
levy  execution  is  a  proper  party;  for,  if  the 
jndgment  be  void  for  want  of  jurisdiction,  then 
the  sheriff,  who  draws  all  of  his  authority  from 
the  court,  has  no  right  to  enforce  the  execu- 
tion. 

nSd.  Note.— For  other  eases,  see  ProhiUtton, 
Cent.  Dig.  I  68;   Dec.  Dig.  |  1».*] 

Bw  Pbokibitioii  (i  S*)— RioBT  TO. 

Where  it  is  sought  to  prevent  enforcement 
of  a  void  judgment  upon  which  execution  is 
about  to  be  levied,  prohibition  is  the  proper 
remedy,  for  an  appeal  from  aa  order  denying  a 
motion  to  quaah  the  sammons  and  set  aside  the 
jndgment  does  not  afford  sufficient  relief;  there 
being  no  provision  for  a  stay  pending  the  ap- 
peal. 

[Rd.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  U  4-19;   Dec.  Dig.  I  3.*] 

Original  petition  by  Lonls  D.  Gordon  for 
probibitlon  against  the  District  Court  of  the 
Fifth  Judicial  District,  Mark  R.  Averlll', 
Judge,  and  W.  A.  Ingalls.    Writ  Issued. 

Key  Plttman  and  F.  K.  Plttman,  both  of 
Touopab,  Xor  petitioner.  B.  B.  Cooke  aud  C 
H.  Mclntosb,  botb  of  Tonopali,.  for  respond- 
ents. 

NORCROSS,  J.  This  is  an  original  pro- 
ceeding in  prohibition.  The  petitioner  was 
a  defendant  in  a  case  determined  In  the  low- 
er court,  entitled  John  F.  Davidson,  Plain- 
tiff. ▼.  George  H.  Keyes,  John  Tabor,  W.  M. 
Doyle,  and  Loula  D.  Gordon,  Defendants. 
The  default  of  the  defendant  Louis  D.  Gor- 
don, petitioner  herein,  for  falling  to  appear 
and  answer  was  entered  in  the  case,  and 
subsequently  judgment  against  talm  for 
$1J5Q0  damages  and  costs  was  entered. 
Petitioner  was  a  resident  of  the  state  of 
Utah,  and  an  order  for  service  of  summons 
by  publication  upon  i>etitioner  was  granted 
by  the  lower  conrt  Subsequently  and  in 
parmance  of  such  order  personal  service  was 
obtained  upon  petitioner  in  Salt  Lake  City, 


state  of  Dtali,  in  Ilea  of  pnBUdatlon.  Attar 
Judgment  was  entered  against  petitioneri 
execution  was  issued  to  the  ntpauAmt  W.- 
A.  Ingalls,  sberUf  of  Bsmeralda  county,  wlio 
was  proceeding  to  sell  certain  corporate 
stock  of  i)etitl(Hier  which,  had  been  sttaidied 
at  the  time  the  suit  was  instituted.  Subse- 
quently the  petitioner,  Gordon,  appeared 
specially  In  the  action  and  moved  for  an  or- 
der to  set  aside  and  vacate  judgment  and  to 
annul  the  writ  of  execution  thereon,  upon, 
the  ground  that  at  the  time  the  Jndgment 
was  entered  the  court  below  had  not  obtain- 
ed jurisdiction  over  the  defendant  Gordon. 
The  motion  was  denied,  and  this  proceedtog 
was  instituted  to  prohibit  the  lower  court 
from  further  proceedings  under  the  alleged 
void  judgment  upon  the  same  grounds — want 
at  jurisdiction — urged  upon  the  trial  court 
Want  of  jurisdiction  in  the  trial  oouti  to  en- 
ter an  order  of  service  of  smninona  by  publi- 
cation  Is  based  upon  the  alleged  fact  that  the 
complaint  fails  to  state  a  cause  of  action, 
Victor  Mining  Co.  v.  Justice  Court,  18  Nev. 
22,  1  Pac.  831 ;  Ooffia  v.  Beil,  92  Nev.  160, 
37  Pac.  240,  68  Am.  St  Rep.  738. 

[1]  The  defendants  above  named  were 
bondsmen  upon  the  official  bond  of  on^.  P. 
J.  Gallagher,  justipe  of  the  peace  in  and  for 
Gordon  township,  Nye  county.  The  complaint 
alleges  the  fact  that  Judgn)eot  had  been  ob- 
tained by  the  plaintiff,  Davidson,  In  a  prior 
action  against  the  said  P.  J.  Gallagher  and 
one  W.  T.  Mattly  for  damages  for  unlaw- 
ful imprisonment  in  the  sum  of  $2,500,  and 
that  the  said  Gallagher  and  Mattly  were  im- 
pecunious aud  Insolvent  The  complaint 
under  consideration  In  this  proceeding  was 
to  obtain  judgment  against  the  boudiimea 
of  said  Gallagher,  justice  of  the  peace,  as 
aforesaid,  for  the  same  alleged  unlawful  Im- 
prisonment. The  official  bond  of  said  Gal- 
lagher was  in  the  penal  sum  of  |2,000  and 
upon  which  the  petitioner,  Gordon,  became 
surety  in  the  sum  of  $1,500. 

The  complaint  alleged  substantially  that 
one  W.  T.  Mattly  wrongfully,  maliciously, 
and  without  any  reasonable  or  probable 
cause,  appeared  before  the  said  P.  J.  Galla- 
gher as  Justice  of  the  peace  and  swore  false- 
ly to  a  pretended  criminal  complaint  against 
the  said  John  F.  Davidson;  that  the  said 
P.  J.  Gallagher,  as  such  justice,  with  knowl- 
edge of  the  falsity  of  said  alleged  criminal 
charge,  and  at  the  malicious  instigation, 
solicitation,  and  procurement  of  the  said 
Mattly,  did  issue  a  warrant  of  arrest  upon 
said  complaint  for  said  Davidson;  that 
thereafter  said  Davidson  was  arrested  and 
brought  before  the  said  justice,  who  then 
and  there  wrongfully,  maliciously,  and  with 
intent  unlawfully  to  deprive  him  of  his  lib- 
erty, did  fix  the  amount  of  ball  for  said  Da- 
vidson's appearance  to  said  criminal  com- 
plaint in  a  grossly  excessive  amount,  to 
wit,  the  sum  of  $1,000,  and  did  wrongfully 
and   maliciously  order  that  said  Davidson 
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fiirnlsh  such  ball  In  cash,  well  knowing  that 
he  would  be  unable  to  furnish  the  same  in 
cash;  thnt  snch  justice  ot  the  peace  commit- 
ted the  said  Davidson  to  Jail  pending  trial 
upon  the  complaint,  and  was  by  the  consta- 
ble lodged  in  the  town  Jail  and  therein  incar- 
cerated (or  two  days  and  two  nights;  that 
said  Jail  was  poorly  constructed  and  defec- 
tively heated,  and  said  Davidson  suffered 
severely  from  cold  and  contracted  a  severe 
cold,  which  caused  him  to  become  and  re- 
main sick  and  sore,  and  that  owing  to  the 
loathsome  condition  of  the  beds  In  the  Jail 
and  the  extreme  coldness  he  was  unable  to 
sleep,  etc.;  that  two  days  after  such  commit- 
ment said  criminal  proceeding  was  wholly 
terminated  and  said  Davidson  discharged 
from  custody. 

It  is  the  contention  of  counsel  for  peti- 
tioner that  the  complaint  falls  to  state  a 
cause  of  action,  for  the  reason  that  Galla- 
gher, the  Justice  of  the  i)eace,  was  acting 
Judicially,  and  when  so  acting  the  motives 
which  prompted  his  acts  cannot  be  a  subject 
of  inquiry  in  a  civil  action.  It  is  contended 
that  the  criminal  complaint  upon  which  Da- 
vidson was  arrested  charged  the  commission 
of  a  misdemeanor;  that  the  arrest  thereup- 
on was  lawful  and  gave  the  justice  jurisdic- 
tion of  the  person  of  the  defendant  and  the 
subject-matter  of  the  offense  charged;  that 
such  justice  had  jurisdiction  to  determine 
that  defendant  should  furnish  ball  as  a  con- 
dition of  his  release  pending  the  trial  of  the 
charge  against  him,  and  that  the  amount  of 
such  ball  was  a  matter  In  the  discretion  of 
tlie  Justice^  and  whether  the  amount  was 
excessive  or  not  cannot  be  questioned  in  a 
civil  action  for  damages,  and  that,  in  any 
event,  there  are  no  facts  alleged  in  the  com- 
plaint that  would  Justify  the  conclusion  that 
the  amount  of  bail  fixed  was  excessive; 
that  a  bare  allegation  that  the  judge  de- 
manded cash  bail  will  not  be  considered, 
for  if  plaintiff  failed  to  present  personal 
bail  properly  Justified  the  court  had  no  other 
alternative  than  to  demand  cash  bail,  and 
upon  failure  of  plaintiff  to  give  it  to  incar- 
cerate plaintiff. 

In  Pratt  v.  Gardner,  2  Cush.  63,  48  Am. 
Dec.  652,  Shaw,  C.  J.,  speaking  for  the  Su- 
preme Court  of  Massachusetts  in  a  case  of 
first  impression  in  that  court,  said:  "It  is  a 
principle  lying  at  the  foundation  of  all  well- 
ordered  Jurisprudence  that  every  Judge, 
whether  of  a  higher  or  lower  court,  exercis- 
ing the  Jurisdiction  vested  in  him  by  law, 
and  deciding  upon  the  rights  of  others, 
should  act  upon  his  own  free,  unbiased  con- 
victions, uninfluenced  by  any  apprehension 
of  consequences.  •  ♦  •  He  Is  not  bound, 
at  the  peril  of  an  action  for  damages,  or  of 
a  personal  controversy,  to  decide  right  in 
matter  either  of  law  or  of  fact,  but  to  de- 
cide according  to  his  own  convictions  of 
right,  of  which  his  recorded  judgment  is 
the  best,  and  must  be  taken  to  be  conclusive. 


evidence.  ♦  *  *  If  it  be  said  that  it  may 
be  conceded  that  the  action  will  not  lie,  un- 
less in  a  case  where  a  Judge  has  acted  par- 
tially or  corruptly,  the  answer  Is  that  the 
losing  party  may  always  aver  that  the  Judge 
acted  partially  or  corruptly,  and  may  offer 
testimony  of  bystanders  or  others  to  prove 
It;  and  these  proofs  are  addressed  to  the 
court  and  Jury,  before  whom  the  Judge  is 
called  to  defend  himself,  and  the  result  is 
made  to  depend,  not  upon  his  own  original  ' 
conviction — the  conclusion  of  his  own  mind 
in  the  decision  of  the  original  case — as,  by 
the  theory  of  Jurisprudence,  It  ought  to  do, 
but  upon  the  conclusions  of  other  minds, 
under  the  Influence  of  other  and  different 
considerations.  The  general  principle,  which 
excepts  judges  from  answering  in  a  private 
action,  as  for  a  tort,  for  any  judgment  given 
in  the  due  course  of  the  administration  ot 
Justice  seems  to  be  too  well  settled  to  require 
discussion;  and,  as  was  said  by  Mr.  Chief 
Justice  Kent  in  the  case  of  Tates  v.  Lansing, 
[5  Johns.  (N.  Y.)  282],  'has  a  deep  root  In 
the  common  law.'  •  ♦  •  The  only  re- 
maining question  Is  whether  the  case  set 
forth  In  the  plaintlCTs  declaration  was  with- 
in the  jurisdiction  of  the  defendant  as  a  Jus- 
tice of  the  peace.  Leaving  out  the  epithets 
'maliciously,'  'willfully,'  'falsely,'  with  which 
the  declaration  ia  so  thickly  sprinkled,  and 
which  cannot  change  or  qualify  the  material 
facts,  It  is  stated  that  the  defendant,  being 
a  Justice  of  the  peace,  issued  a  warrant 
against  the  plaintiff,  on  the  complaint  of 
one  Burley,  diarglng  the  plaintiff  with  a 
malicious  trespass  on  his  land.  It  is  alleged 
that  the  complaint  is  false,  feigned,  and 
groundless,  and  tliat  the  defendant  Icnew 
it;  but  this  was  the  very  question  to  l>e 
tried,  and  the  defendant  could  not  Judicially 
imow  It  till  a  trial.  His  private  knowledge 
could  not  prevent  the  complainant  from  hav- 
ing It  tried.  It  Is  further  alleged  that  the 
defendant  willfully  and  maliciously  tried 
and  convicted  the  plaintiff,  and  sentenced 
him  to  pay  a  flne  of  $2  and  costs.  The  plain- 
tiff alleges  that  he  was  not  guilty,  and  that 
the  defendant  loiew  he  was  not  guilty. 
These  are  facts  which  the  defendant  is  not 
bound  to  contest  with  the  plaintiff." 

In  the  case  of  Cooke  v.  Bangs  (G.  C.)  31 
Fed.  640,  cited  by  counsel  for  petitioner,  Jus- 
tice Brewer,  considering  the  question  of  the 
liability  of  a  justice  of  the  peace  for  dam- 
ages in  a  civil  action  for  acts  done  In  hia 
ofliclal  capacity,  said:  "Under  what  circum- 
stances can  a  Justice  of  the  peace  be  held 
liable  for  a  dvll  action  for  damages  for  au 
act  done  by  him  In  his  capacity  as  Justice 
of  the  peace?  Nothing  Is  more  Important  in 
any  country  than  an  independent  judiciary, 
and  nowhere  is  it  so  Important,  so  absolutely 
essential,  as  under  a  popular  govenunent. 
No  man  can  be  a  good  judge  who  does  not 
feel  perfectly  free  to  follow  the  dictates  of 
bis  own  Judgment,  wtieresoever  they  may 
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lead  him.  And  In  a  country  where  the  peo-  i 
pie  rule,  and  where  popular  clamor  i»  apt 
to  sway  the  multitude,  nothing  Is  more  im- 
portant than  that  the  Judges  should  be  kept 
as  independent  as  posslhle.  And  It  Is  univer- 
sal experience,  and  the  single  voice  of  the 
law  books,  that  one  thing  essential  to  their 
Independence  to  that  they  should  not  be  ex- 
posed to  a  private  action  for  damages  for 
anything  they  may  do  as  Judges.  •  •  • 
With  respect  to  all  Judicial  officers,  Justices 
of  the  peace  as  well  as  Judges  of  higher 
courts,  the  settled  law  of  the  Supreme  Court 
of  the  United  States,  and  I  think  the  plain 
intimation  of  the  Supreme  Court  of  this 
state  [Minnesota],  is  that,  where  they  act 
within  their  Jurisdiction,  th^  are  not  Ame- 
nable to  civU  action  for  damages.  No  matter 
what  their  motives  may  be,  they  cannot  be 
Inquired  into." 

Other  cases  of  the  same  general  import 
cited  by  counsel  for  petitioner  are  Stone  v. 
Graves,  8  Mo.  148,  40  Am.  Dec.  133;  Wilson 
V.  Mayor  of  New  York,  1  Denlo  (N.  Y.)  6»5, 
43  Am.  Dec.  719;  State  ex  rel.  Egan  v.  Wol- 
erer,  127  Ind.  806,  26  N.  E.  763 ;  Thompson 
V.  Jackson,  63  Iowa,  876,  61  Nw  W.  1004,  27 
Lw  R.  A.  96;  Scott  V.  Fishblate,  117  N.  C. 
266,  23  S.  E.  436,  30  U  R.  A.  696;  Calhoun 
V.  Uttle,  106  Ga.  336,  32  S.  B.  86,  43  Ia  R.  A. 
632,  71  Am.  St  Rep.  284. 

Cye,  In  treating  of  the  question  of  the 
CivU  liability  of  Justices  of  the  peace,  says: 
"Wh«i  a  Justice  of  the  peace  has  Jurisdic- 
tion, be  is  not  personally  liable  for  any  error 
in  its  exercise,  and  this  immunity  from  civil 
liability  extends  even  to  cases  in  which  a 
Justice  upholds  and  mforces  unconstitutional 
law.  In  England  a  Justice  of  the  peace  is 
civilly  liable  for  acts  done  maliciously  and 
witlMmt  i^obable  cause,  but  in  the  United 
States  the  authorities  are  divided ;  it  having 
been  both  asserted  and  denied  that  the  Jus- 
tice may  be  liable,  where  it  is  shown  that 
he  has  acted  corruptly  or  mnlldously.  The 
general  rule  la  that  a  Justice  of  the  peace 
who  acts  In  a  case  of  which  he  has  no  Juris- 
diction, or  who  exceeds  his  Jurisdiction,  Is  lia- 
ble in  damages  to  any  party  injured.  A  dis- 
tinction has,  however,  been  drawn  in  some 
cases  I)etween  excess  of  Jurisdiction  and  the 
clear  absence  of  all  Jurisdiction  over  the  sub- 
ject-matter ;  and  It  has  been  held  that,  where 
Jurisdiction  of  the  subject-matter  has  been 
invested  by  law  in  the  justice,  the  manner 
and  extent  in  which  the  Jurisdiction  shall 
be  exercised  are  generally  as  much  questions 
for  his  determination  as  any  other  questions 
involved  in  the  case,  and  he  is  not  liable  for 
error  In  determining  the  facts  necessary  to 
his  Jurisdiction.  So,  too,  It  has  been  held  that 
if  the  want  of  Jurisdiction  over  a  particular 
case  is  caused  by  matters  of  fact  it  must  be 
made  to  appear  that  they  were  known,  or 
ought  to  have  been  known,  to  the  Justice,  in 
order  to  hold  him  liable  for  acts  done  with- 
out Jurisdiction."    24  Cye.  421. 

We  think  the  prevailing  rule  in  the  Amer- 


ican courts  Is  concisely  stated  in  Cumow 
V.  Kessler,  110  Mich.  10,  67  N.  W.  082,  as 
follows:  "The  Justice  having  obtained  Juris- 
diction of  the  subject-matter,  the  rule  is  well 
settled  that  no  action  can  be  sustained 
against  him  for  the  recovery  of  damages 
by  one  claiming  to  have  been  injuriously  af- 
fected by  his  Judicial  action.  It  is  indispen- 
sable to  the  administration  of  Justice  that 
a  Judge  or  other  Judicial  officer,  who  acts 
within  the  scope  of  his  Jurisdiction,  may  act 
freely,  without  any  fear  of  being  held  re- 
sponsible in  a  dvll  action,  or  having  his  mo- 
tives  brought  in  question  by  one  injuriously 
affected  by  his  Judgment.  This  immunity 
is  uniformly  Iield  not  to  be  affected  by  the 
motives  with  vrfaich  it  is  alleged  that  the 
Judicial  officer  has  performed  his  dnty.  If 
the  officer  be  in  fact  corrupt,  the  public  has 
its  remedy ;  but  tite  defeated  suitor  cannot 
be  permitted  to  obtain  redress  against  the 
Judge  by  alleging  that  the  Judgment  against 
him  was  the  result  of  corrupt  or  maliclons 
mottvea  See  Bradley  v.  Fisher,  13  Wall. 
S35  [20  U  Ed.  648];  MechMU,  Pub.  Off. 
610-^21." 

In  the  recent  case  of  liacey  ▼.  Hendricks, 
164  Ala.  280,  51  South.  157,  137  Am.  8t  Rep. 
45,  Evans,  J.,  speaking  for  the  court,  said: 
"It  is  settled  law  in  this  Jurisdiction  that  no 
action  can  be  supported  against  a  Justice 
of  the  peace  acting  Jodidally,  and  who  has 
not  exceeded  his  Jurisdiction,  however  er- 
roneous  his  decision  or  malidons  Ills  motive." 
[2]  The  criminal  complaint  upon  which 
Davidson  was  arrested  In  its  diarging  por- 
tion reads  as  follows:  "That  said  John  F. 
Davidson  did  then  and  there  unlawfully, 
maliciously,  and  willfully  sever  and  carry 
away  a  detonator  from  a  15  h.  p.  F.  &  M. 
hoist,  which  is  located  on  leasing  block  No. 
1  of  the  Round  Mountain  Red  Top  Mining 
Company's  Black  Hawk  claim,  without  the 
permission  and  consent  of  the  aforesaid 
plaintiff,  W.  T.  Mattly,  who  holds  posses- 
sion of  said  lease  and  hoist." 

We  think  this  complaint  sufficiently  charg- 
es a  public  oB&ase  to  give  the  Justice  Juris- 
diction of  the  person  arrested  upon  warrant 
based  thereon,  and  the  subject-matter  of  the 
charge.  It  is  admitted  that  this  charge  was 
based  on  the  provisions  of  section  4780  of 
the  Compiled  Laws  (Cutting)  which  reads: 
"Every  person  who  shall  willfully,  unlawfully 
and  malidonsly  destroy,  burn,  cut,  or  other- 
wise injure  any  goods,  chattels  or  other 
property  of  any  description  whatever,  belong- 
ing to  another,  shall  upon  conviction  be  pun- 
ished by  fine  of  not  more  than  $500  or  by 
Imprisonment  in  the  county  Jail  not  more 
than  six  months,  or  both  such  flue  and  im- 
prisonment" 

It  is  the  contention  of  counsel  for  respond- 
ent that  this  complaint  fails  to  charge  an 
offense,  for  the  reason  that  it  falls  to  allege 
that  the  article  charged  to  have  been  taken 
by  Davidson  "belonged  to  another."  The 
complaint  alleged  possession  in  another  of 
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the  hoist  from  which  the  defendant  was 
charged  with  unlawfully,  willfully,  and  ma- 
liciously severing  and  carrying  away  a  de- 
tonator. It  la  well  settled  that  imssesslon  Is 
prima  facie  evidence  of  ownership.  State 
V.  Blsing,  10  Nev.  104;  State  v.  Parker,  16 
Nev.  79.  Property  in  the  lawful  possession 
of  another  is  properly  "belonging  to  an- 
other," within  the  meaning  of  the  statute. 
Possession  of  property  is  presumed  to 
be  a  lawful  x>os8esalon  until  the  contrary  is 
shown.  Upon  direct  attack  the  complaint 
in  question  might  be  required  to  be  made 
more  spedflc,  a  point  we  do  not  decide ;  but 
considering  it  as  upon  collateral  attack,  as 
in  the  present  case,  it  cannot  be  said,  we 
think,  to  be  fatally  defective  as  not  charging 
the  property  removed  as  belonging  to  the 
complainant,  in  whose  possession  it  was  al- 
leged to  be  at  the  time  of  the  alleged  unlaw- 
ful removal. 

[3]  The  complaint  having  charged  a  puUic 
ofTense,   upon  the  defendant  being  brought 
before  the  justice,  the  latter  bad  jurisdiction 
to  commit  him  until  the  time  set  for  trial. 
It   may   be  conceded   that   the  justice  was 
without  power  to  refuse  personal  bail  or  to 
order  that  bail  be  furnished  in  cash.     The 
making  of  such  erroneous  orders,  however, 
did  not  divest  the  justice  of  power  to  com- 
mit, certainly  not  in  the  absence  of  an  offer 
of  a  sutlicient  bail  bond.     It  is  not  alleged 
in  the  comi^laint  that  the  defendant  could 
have  furnished  any  sort  of  a  bond,  either 
by  sureties  or  by  deposit  In  lieu  of  bond. 
"We  need  not  determine  the  question  whether 
jthe  offer  of  a  sufflcleut  bond  would,  of  itself, 
divest  the  justice  of  jurisdiction  to  commit ; 
but  it  is  clear,  we  think,  that  in  the  absence 
of  such  an  offer  the  power  to  commit  exists, 
however  erroneous  the  order  may  be.   We  c»n 
conceive  of  nothing  more  reprehensible  in  a 
justice  than  to  refuse  to  give  one  charged 
with   a   misdemeanor   every    opportunity   to 
furnish  a  bail  bond.     Upon  the  other  band, 
before   the    sureties   upon    an   official    bond 
should  be  held  liable  in  damages,  the  com- 
plainant should  show  that  he  has  exhausted 
the  remedies   open   to  him,   and  that,   not- 
withstanding he  has  done  everything  within 
bis  power  under  the  circumstances,  he  has 
suffered   injury.     In  the  case  of   State  v. 
Davis,  14  Nev.  439;  33  Am.  Rep.  5C3,  the  de- 
fendant, who  was  charged  with  the  crime  of 
escaping  from  jail,  sought  to  introduce  evi- 
dence to  the  effect  tliat  the  jail  "was  ab- 
solutely   intolerable    and    injurious    to    the 
health  of  the  defendant."    CoDsidering  error 
nssigiicd  in  refusslng  to  admit  the  offered  evi- 
dence, this  court  said:    "We  consider  It  un- 
necessary to  decide  whether  or  not  the  pro- 
posed  testimony  would  have  been  admissible 
in  justification  had  a  proper  foundation  been 
laid  therefor;   that  is  to  say,  had  apiiellant 
Hhovvn  or  offered  to  show  that  he  exhausted 
the  lawful  means  of  relief  in  his  power  be- 
fore .ittcmptlng  the  course  pursued.    It  was 
not  shown  or  claimed  that  he  had  even  com- 


plained to  the  sheriff  or  the  board  of  coonty 
conunissioners,  or  that  he  had  endeavored 
to  obtain  relief  by  any  lawful  means.  The 
Siee.  of  necessity  in  justification  of  acts 
which,  without  such  necessity,  constituted  the 
crime  charged  was  unavailable  without  also 
showing  that  lawful  measures  had  first 
been  adopted  to  accomplish  the  desired  result 
A  person  confined  by  the  law  should  be  de- 
livered by  the  law ;  and  no  other  means  can 
be  justified  in  any  case  until  the  officers  in 
charge,  and  the  law,  refuse  him  relief;  and 
then  the  evidence  of  tiie  necessity  must  be 
clear  and  conclusive,  and  the  act  must  pro- 
ceed no  further  than  the  emergency  absolute- 
ly requires.    Bishop  on  O.  L.  voL  1,  |  352." 

If  evidence  of  the  character  of  the  Jail  ia 
not  admissible  to  show  justification  or  miti- 
gation of  the  charge  of  escaping  from  jail. 
In  the  absence  of  a  showing  that  the  defend- 
ant had  exhausted  the  appropriate  and  lawful 
means  for  relief  therefrom,  is  there  not  a 
greater  reason  for  requiring  a  stmllar  show- 
ing before  damages  in  a  dvil  action  can  be 
collected  for  injuries  alleged  to  have  occur- 
red by  reason  of  unlawful  confinement  in  a 
jail  that  Is  npt  suitable  for  the  purpoae?  We 
think  there  is. 

The  facts  alleged  in  tbe  complaint  far  daju- 
ages  may  constitute  malfeasance  in  office^ 
and  might  have  supported  a  proceediag  for 
removal  from  office ;  but,  as  the  justice  act- 
ed within  his  juriMdlctlon  la  causing  the  ar- 
rest and  commitment  of  the  defendant,  the 
justice  and  his  boudsmea  cannot  be  held 
liable  in  damages  la  a  dvfi  action  for  the 
acts  complained  of,  under  tlie  well-establish- 
ed rule  heretofore  stated.  This  rule  it  for 
the  protection  of  coorts  for  the  benefit  o£  the 
imbllc,  and  the  fact  that  tbe  application  ot 
the  rule  in  individual  instances  may  work  a 
hardship,  as  possibly  it  does  In  this  case^ 
does  not  detract  from  the  force  of  the  rule. 
The  rule,  to  be  of  any  benefit,  must  be  io- 
flexible  to  the  extent  that  when  it  afipears 
that  a  justice  of  the  i>eac&  is  acting  within 
his  jurisdiction  he  cannot  be  held  Uable  in 
a  civil  action  for  damages  for  his  act«  com- 
mitted within  such  Jurisdiction.  While  the 
state  may  proceed  against  a  justice  and  pun- 
ish him  for  acts  committed  within  his  juris- 
diction, which  are  shown  to  have  been  done 
maliciously,  for  reasons  of  public  policy,  tbe 
individual  is  required  to  seek  relief  by  the 
various  methods  which  tlie  law  affords  him. 
A  defendant  charged  with  a  misdemeanor 
may  demand  an  Immediate  trial.  If  for  any 
reason  tbls  is  not  granted,  he  may  demand 
release  on  bail.  If  bail,  in  his  Jurtgmeut,  is 
fixed  too  high,  he  may  apply  for  reduction. 
If  the  justice  refuses  to  reduce  his  bail,  the 
renu^dy  of  habeas  corpus  is  open  to  him.  If 
he  is  confined  in  a  jail  that  is  not  a  suitable 
place  for  tbe  confineuieut  of  persons  charged 
with  offeivses  agaln.»st  the  law,  he  ma.v  apply 
to  the  lawful  authorities  to  remedy  the  con- 
dition of  the  jail.  In  extreme  cases  the  rem- 
edy by  habeas  corpus  might  relieve  one  held 
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In  such  confinoDent  Donbtiess  there  are  In* 
diTtdnal  casee  aneh  that  these  and  other  rem- 
edies cannot  afford  full  relief,  bat  It  Is  prac- 
tically Impossible  for  lavra  to  be  devised  that 
wUl  afford  full  relief  under  eTery  poealble 
drcamstance;  An  innocent  person  always 
suffers  a  great  injury  when  he  la  prosecuted 
for  a  crime  he  did  not  commit,  but  society 
thus  far  has  not  been  able  to  devise  a  suit- 
able remedy  for  the  iujury  done  in  such 
cases.  The  public  welfare  requires  the  pros- 
ecution of  persons  for  offenses  committed 
against  sodety.  In  the  administration  of  the 
penal  laws,  of  necessity,  it  occasionally  oc- 
curs that  the  innocent  suffer  injury.  Such 
injury  is  usually  done  when  the  officers  of 
the  law  are  proceeding  in  strict  accordance 
with  the  letter  and  spirit  of  the  law,  and 
with  due  regard  for  the  rights  of  the  ac- 
cused. The  wisdom  of  centuries  has  crys- 
tallized into  law  the  rule  that  courts  whose 
duty  it  is  to  administer  the  law  shall  not  be 
obliged  to  proceed  in  the  performance  of 
their  Judicial  acts  with  the  knowledge  that 
they  are  subject  to  civil  actions  for  damages 
for  wrongs,  real  or  imaginary,  which  may  be 
by  any  litigant  deemed  to  have  been  commit- 
ted by  the  Judge  within  the  exercise  of  his 
Jurisdiction.  ■ 

However  unjust  may  have  been  the  ar- 
rest  and  imprisonment  of  Davidson,  sudi 
arrest  and  imprisonment,  according  to  the 
allegations  of  the  complaint,  do  not  appear 
to  have  been  occasioned  by  an  order  or  or- 
ders In  excess  of  the  JuWsdlction  of  the  Jus- 
tice of  the  peace  to  make,  and  the  complaint 
therefore  fails  to  state  a  cause  of  action,  and 
the  district  court  did  not  acquire  Jurlsdictloa 
In  the  action  over  petitioner. 

[4]  Counsel  for  respondent  tn  this  proceed- 
ing raised  two  preliminary  objections  to  the 
Issuance  «t  a  ^rlt  of  prcAiibftion  in  this  case. 
It  is  contended  that  there  is  a  misjoinder  of 
I)artles  respondent ;  that  the  sheriff  was  not 
a  necessary  or  proper  party  to  the  proceed- 
ings with  the  court  We  think  a  liberal  rule 
should  prevail  in  proceedings  of  this  charao- 
ter,  in  so  far  as  parties  are  concerned.  The 
sheriff  is  an  officer  of  the  court,  and  de- 
rives his  powers  therefrom.  If  the  Judgment 
Is  void  for  want  of  jurisdiction  to  enter  it, 
the  writ  which  the  sheriff  is  proceeding  to 
execute,  and  which  is  based  on  the  Judg- 
ment, is  likewise  void.  The  objection  that 
there  is  a  misjoinder  of  parties  is  not  well 
taken. 

[t]  It  Is  contended  that  the  writ  should 
not  issue  because  petitioner  had  a  plain, 
speedy,  and  adequate  remedy  by  appeal. 
Had  a  motion  been  made  to  quash  the  serv- 
ice of  summons  prior  to  the  entry  of  Judg- 
ment, doubtless  an  appeal  would  liave  been 
an  adequate  remedy ;  but  where  the  writ  is 
sought  to  prohibit  the  enforcement  of  a  void 
Judgment,  upon  which  execution  has  Issued 
and  is  about  to  be  levied  and  property  sold 
thereunder,  an  appeal  from  an  order  deny- 


ing a  motion  to  qnash  <Iie  snmmoiiB  and  set 
aside  the  Judgment  does  not  seem  to  us  to 
afford  an  adequate  remedy,  as  there  is  n» 
provision  that  we  are  aware  of  for  a  stay 
pending  an  aiH>eal  from  such  orders. 
The  writ  will  issue  as  prayed  for. 

TALBOT,  a  J.,  concurs. 

Note. — ^McCARRAN,  J.,  having  become  a 
member  of  the  court  after  the  argument  and 
submission  of  the  case,  did  not  participate  in 
the  opinion. 

(IB  Kan.  421) 
STATE  V.  AI^HXANDER  et  at 
(Supreme  Court  of  Kansas.     April  12,  191S.) 

(SyOdhua  h»  tk«  0<mrt.) 

1.  WiTNESSBS  (I  321*)— Ikpkaohmkht. 

The  nile  that  a  i>arty  is  not  allowed  to  im- 
peach bla  own  witness  is  subject  to  exceptions. 
Where  a  witness  for  the  state  had  testi6ed  on 
direct  examinatiotr  to  a  commotion  and  to  the 
appearance  of  a  wounded  man,  and  on  croM- 
examination  had  testified  to  exclamations  made 
by  the  wounded  man,  testimony  of  another  wit- 
ness for  the  state  that  the  witness  first  referred 
to  was  drunk  at  the  time  is  considered  admissi- 
ble In  the  discretion  of  the  court 

[EM.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  i{  1094,  1099,  1100;  Dec.  Dig.  | 
321.»] 

2.  CRIKINAI.    IiAW     (i    StS6*)— BVIDBNCB— RBS 

Uest£. 

Where  a  woanded  man  coming  out  of  a  stair- 
way from  an  upper  room  exclaimed,  "I'm  shot !" 
and  then  said,  "Take  me  home,"  and  being  aalced 
"Who  shot  you  7"  gave  the  name  of  one  of  three 
persons  who  were  with  liim  in  the  room  im- 
mediately before  the  shooting,  and  the  wounded' 
man  died  in  about  10  minutes  afterwards.  Ilia 
exclamation  and  answer  are  admissible  in  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i|  80«,  811,  S14,  819,  820^; 
Deo.  Difc  I  8(je.»] 

3.  WiTNKSsEs  (I  383*)— Impbaohxbnt  oh  Oai> 

I^TERAL  MaTTEH. 

E>vidence  should  not  i>e  admitted  to  contra- 
diet  a  statement  of  a  witness  elicited  upon 
crots-examination  upon  a  purely  ccdlateral  mat- 
ter, which  does  not  tend  to  prove  or.  dispnyre 
an  issne  in  the  case ;  the  contradictory  svidenos 
being  offered  by  the  party  eliciting  the  state- 
ment 

IBd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i  1224;  Dae.  Dig.  |  383.*] 

4.  WnriiBssES  (I  240*)— BxAiaiTA-non  or  Wnv 
Kxss— Lbadino  Questions. 

A  witness  for  the  state  testified  to  an  en- 
counter between  several  persons  In  which  one 
was  shot  A  defendant  who  was  present  at  the 
affray  testified  that  another,  also  present,  fired 
the  shot  He  was  then  asked  whether  there  was 
a  scuffle  before  the  shooting.  In  the  circum- 
stances shown  the  evidence  was  admissible,  and 
an  objection  on  the  ground  that  the  question 
was  loading  was  not  well  taken,  although  the 
objection  might  have  been  avoided  by  relating 
the  entire  occurrence. 

[EM.  Note.- For  other  cases,  see  Witnesses. 
Cent  Dig.  H  795,  887-839,  841-845;   Dec.  Dig! 

5.  CannNAL  Law  (|  71»*>  —  AaawEVT  o» 

CouNSEtr— Instbuction. 

A  remark  in  the  closing  argument  for  the 
state   in   a  criminal  action  about   turning  the 


•For  other  cues  see  same  topic  and  saetloa  NUMBDR  in  D«c.  Dig.  A  Am.  Dig.  Kay-No.  Series  A  Rep'r  Indezw  - 
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defendants  loow  to  get  Into  tronble  in  other  com- 
munities for  carrying  razors  is  improper,  where 
the  evidence  does  not  show  that  they  have  been 
in  trouble  caused  in  that  way.  Upon  timely 
objection  an  instruction  should  have  been  given 
to  prevent  misapprehension  by  the  jury. 

[EM.  Note. — Wot  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1660 ;   Dec.  Dig.  i  T19.*J 

fli.  Homicide  (i  288*)— iNSTRUCiioNs. 

An  instruction  that  the  jury  have  nothing 
to  do  with  the  charge  against  ai  person  not  on 
trial  but  against  whom  there  is  evidence  of 
guilt  may  be  understood  to  refer  not  only  to  the 
information,  but  to  the  evidence  imputing  guilt, 
and  if  so  understood  is  misleading.  A  clause 
should  have  been  added  to  make  the  meaning 
clear. 

[E3d.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  593 ;   Dec.  Dig.  {  288.*] 

Appeal  from  District  Court,  Edwards 
County. 

Charles  Alexander  and  Floyd  Alexander 
were  convicted  of  manslaughter  In  the  fourth 
degree,  and  they  appeal.  Reversed  and  re- 
manded. 

Cbas.  E.  Lobdell,  of  Great  Bend,  and  Chas. 
A.  Baker,  of  Kinsley,  for  appellants.  Jno. 
S.  Dawson,  Atty.  Gen.,  and  M.  A.  Merten,  of 
Kinsley,  for  appellee. 

BENSON,  J.  The  defendants  appeal  from 
a  conviction  for  manslaughter  in  the  fourth 
degree  in  killing  H.  C.  Bussenbark  at  Belpre, 
In  Edwards  county. 

Chas.  Alexander  and  H.  W.  Bennett  met 
In  a  poolroom  and  engaged  In  wrestling  and 
in  drinking  whisky.  For  furtlier  wrestling 
and  to  procure  more  whisky,  Bennett,  who 
was  a  barber  and  bad  his  chair  in  the  pool- 
room, obtained  a  key  from  the  proprietor, 
and  the  two  men  went  upstairs  to  a  hall 
above,  where  they  continued  drinking  and 
wrestling.  Bussenbark  was  a  bystander  In 
the  poolroom  who  had  not  joined  In  the 
drinking,  but  accompanied  the  others  to  the 
ball.  A  few  minutes  after  the  men  left  the 
poolroom,  the  proprietor  heard  a  noise  as 
of  chairs  being  overturned  above,  and  going 
to  the  street  door  saw  Bussenbark  coming 
down  the  stairs  from  the  ball,  and  heard 
liim  exclaim,  "I'm  shot!"  and  also  heard 
him  say,  "Take  me  home."  Asked  who  shot 
him,  he  answered  "Bennett"  He  was  taken 
into  a  restaurant  near  by,  and  died  in  about 
10  minutes.  Floyd  Alexander  followed  the 
wounded  man  down  the  front  stairs,  and  the 
evidence  tends  to  show  that  he  assisted  him 
in  leaving  the  ball.  Chas.  Alexander  came 
down  the  back  stairs,  also  in  a  wounded  con- 
dition. Bennett,  badly  intoxicated,  sat  down 
in  a  chair  In  the  hall,  and  fired  a  shot  down 
through  the  floor. 

A  witness  who  bad  gone  into  the  hall  by 
the  back  stairway  for  a  drink  of  whisky 
and  stopped  in  a  dressing  room  testified  that 
through  a  partially  opened  door  he  "saw  the 
two  Alexanders,  Bussenbark,  and  Bennett  at 
the  head  of  the  stairs.    •     *     ♦    Heard  con- 


versation among  party  as  to  wrestUng. 
Heard  Bennett  say,  'Here,  Curley,  yon  take 
these  things  while  I  go  on  the  mat'  Did 
not  know  what  was  referred  to.  In  about 
10  minutes  after  that  heard  some  one  say  in 
tone  of  surprise  rather  than  anger,  *Why, 
you  son  of  a  bitch !'  Didn't  know  who  said 
this.  Opened  door  then  and  looked  out 
Saw  'Red'  (Chas.)  Alexander  hit  Bennett  a 
blow  on  the  top  of  the  head,  and  knock  him 
down.  Heard  Red  say,  'Give  me  that  gun,' 
and  turn,  facing  Curley  (Floyd).  The  latter 
started  towards  his  brother.  Bussenbark 
stepped  forward,  and  said,  'No,  you  don't' 
At  this  time  Bennett  rose  and  got  Into  the 
meWe.  They  mixed  up  for  a  minute  and 
the  gun  was  discharged.  Bussenbark  cried 
out  that  he  was  shot  Curley  and  Bussen- 
bark left  the  opera  house  by  the  front  door, 
the  former  assisting  Bussenbark.  Bennett 
and  Red  were  grappled.  Bennett  had  a 
'hammerlock'  hold  on  Alexander.  As  they 
turned  around  in  the  scuffle  witness  saw  the 
gun  'in  both  their  hands,  but  rather  In  Alex- 
ander's hand  than  in  Bennett's  and  Bennett 
had  a  bold  of  Alexander's  hand.'  This  was 
the  first  time  witness  had  seen  the  gun. 
Willie  in  this  position  the  gun  was  fired 
again.  Then  Alexander  said,  'If  you'll  let 
me  go,  I'll  get  out  of  here.'  Bennett  said, 
'Go,  damn  you.'  As  Alexander  ran  for  the 
back  stair,  Bennett  fired  at  him,  but  seemed 
to  miss.  Then  Bennett  sat  down  on  a  chair 
like  a  man  exhausted.  *  •  •  Did  not  see 
the  gun  at  any  time  till  after  Bussenbark 
and  Curley  had  left  the  opera  house.  Did 
not  know  'Red'  Alexander's  voice,  bat  saw 
his  lips  move  when  he  said,  'Give  me  that 
gun.'  Didn't  know  to  whom  this  was  ad- 
dressed." 

Floyd  Alexander  testified  that  he  did  not 
go  up  the  front  stairs  with  the  others,  bat 
went  later  up  the  back  stairway. 

The  pistol  used  in  the  affray  belonged  to 
Bennett  and  was  found  in  the  chair  in 
which  he  sat  down  after  the  atfray.  This 
weapon  was  a  Colts  automatic  with  barrel 
two  inches  in  length.  Four  shells  were  found 
in  the  hall,  also  a  bullet  hole  through  the 
floor,  and  one  in  the  wall.  A  bullet  was 
found  in  the  wound  in  Chas.  Alexander's 
back.  The  defendants'  are  brothers.  Floyd 
Is  21  years  of  age  and  Charles  is  older. 
Their  home  Is  In  Attica.  They  have  been 
engaged  as  laborers  at  Hutchinson,  Macks- 
vllle,  and  In  the  country  about  for  several 
years.  Both  have  been  arrested  for  dis- 
turbing the  peace  and  for  assault,  and  one  of 
them  for  selling  intoxicating  liquor.  Each  of 
them  testified  that  they  saw  Bennett  fire 
the  shot  that  wounded  Bussenbark,  and  that 
neither  of  them  ever  held  the  pistol.  Cbas. 
Alexander  In  his  direct  examination  was 
asked  If  there  had  been  a  scuffle  between 
himself  and  Bennett  before  the  shooting,  but 
upon   an   objection   that   the    question   was 
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leading  he  wae  not  allowed  to  answer.  Ben- 
nett was  not  called  as  a  witness. 

In  producing  Its  erldence  the  prosecution 
called  the  proprietor  of  the  poolroom,  who 
testified  to  the  scuffling  or  wrestling  in  that 
room,  the  departure  of  Bennett,  Chas.  Alex- 
ander, and  BussenlMirk  for  the  hail  above, 
and  the  noise  of  the  chairs  end  disturbance 
there,  but  was  examined  no  farther.  On 
cross-examination  by  the  prosecution  he  tes- 
tified that  he  assisted  the  wounded  man  from 
the  stairway,  and  heard  his  exclamations 
before  referred  to.  The  county  attorney  ob- 
jected to  the  eridence  of  what  Busseubark 
said,  but  It  was  received.  Afterwards  the 
prosecution  produced  testimony,  to  which  an 
objection  was  made,  tending  to  prove  tliat 
this  witness  was  greatly  Intoxicated  at  the 
time  to  which  his  testimony  related.  Gbas. 
Alexander  testified  that  while  in  the  hall 
above  the  iwolroom  Bussenbark  drank  about 
three-fourths  of  a  pint  of  whisky,  after  Ben- 
nett had  taken  a  small  drink  from  the  bot- 
tle This  testimony  was  elicited  on  cross- 
examination.  In  rebuttal  ttte  state  was  al- 
lowed to  prove  over  the  defendant's  objec- 
tion that  upon  a  iwst  mortem  examination  of 
tlie  body  of  the  deceased  no  smell  of  whisky 
was  perceived. 

The  prosecuting  attorney  in  his  closing  ar- 
gument said:  "We  might  have  turned  the 
Alexanders  loose  to  go  into  other  communi- 
ties to  raise  disturbances  there,  to  get  into 
trouble  for  selling  Uquor,  and  for  carrying 
razors."  There  was  no  evidence  that  either 
of  the  defendants  bad  been  in  trouble  for 
carrying  razors.  When  asked  whether  he 
had  attempted  to  kill  a  man  with  a  razor, 
Floyd  Alexander  testified  that  be  had  not, 
bnt  admitted  that  he  had  a  razor  at  the  time 
of  making  an  assault  for  which  he  had  been 
tried.  This  renuirk  of  the  county  attorney 
was  objected  to,  and  a  request  was  made  for 
an  Instruction  to  the  Jury  to  disregard  it. 
The  request  was  denied.  At  the  close  of 
the  argument  the  defendant  requested  an  In- 
struction to  the  effect  that  evidence  of  pre- 
vious troubles  elicited  upon  cross-examina- 
tion was  competent  as  bearing  on  th^r  cred- 
ibility as  witnesses,  bat  sboald  not  be  con- 
sidered as  tending  to  create  a  probability 
tliat  they  were  guilty  of  the  crime  with 
which  they  were  now  charged.  This  request 
was  refused.  Among  the  Instructions  given 
was  the  following:  "The  defendants,  Charles 
Alexander  and  Floyd  Alexander,  are  charg- 
ed In  the  information  Jointly  with  one  H. 
W.  Bennett,  but  are  not  being  tried  Jointly 
with  the  said  H.  W.  Bennett,  and  In  this 
ease  you  have  nothing  to  do  with  the  charge 
against  H.  W.  Bennett,  and  should  not  con- 
sider that  charge  in  arriving  at  your  ver- 
dict In  this  case." 

[1]  Assignments  of  error  are  based  upon 
the  rulings  referred  to.  Complaint  is  made 
because  the  prosecution  after  calling  a  wit- 
ness to  prove  the  events  that  led  up  to  the 
afCray  was  allowed  to  Impeach  this  witness 


by  testimony  that  ha  was  drunk  at  the  time. 
An  answer  is  made  to  this  objection  by  the 
suggestion  that  the  only  material  testimony 
which  could  be  affected  by  the  Impeachment 
was  the  repetition  of  the  alleged  statement 
of  the  wounded  man  that  Bennett  liad  shot 
him,  and  that  statement,  it  is  contended,  was 
incompetent.  The  general  rule  forbids  an 
attempted  impeachment  by  one  who  has  first 
called  the  witness.  Johnston  v.  Marriage, 
74  Kan.  208,  86  Pac.  461,  87  Pac.  74.  The 
rule  Is  subject  to  exceptions,  but  the  discus- 
sion of  this  principle  in  the  case  dted  makes 
It  unnecessary  to  examine  it  at  any  length 
here.  The  state  here  went  no  further  in  the 
line  of  Impeachment  than  to  show  the  moital 
condition  of  the  witness.  While  the  testimo- 
ny of  drunkenness  tended  to  weaken  the 
force  of  the  witness'  testimony  elicited  on 
cross-examination,  it  had  a  similar  eftect 
upon  his  evidence  in  chief,  and  we  cannot 
say  tliat  It  was  not  within  the  discretion  of 
the  district  court  to  admit  It.  Besides,  an- 
other witness  testified  to  the  exclamations 
of  the  wounded  man,  and  no  contradictory 
evidence  appears.  The  testimony  that  this 
witness  was  drunk  even  if  erroneously  ad- 
mitted was  probably  not  prejudicial. 

[2]  In  this  connection  It  is  deemed  proper 
to  say  that  the  evidence  of  the  exclamation 
referred  to,  and  to  which  the  state  objected, 
is  deemed  admissible.  State  v.  Morrison, 
64  Kan.  669,  68  Pac.  48 ;  Campbell  v.  Brown, 
81  Kan.  480,  106  Pac,  37,  26  L.  R.  A.  (N.  a) 
1142. 

[S]  The  testimony  that  the  post  mortem 
examination  gave  no  evidence  of  intoxicat- 
ing liquor  In  the  stomach  was  produced,  It 
seems,  to  contradict  the  testimony  of  one  of 
the  defenuants  that  Bussenbark  partook 
freely  of  whisky  Just  before  his  death.  Tlie 
rule  that  a  party  Is  not  allowed  to  contra- 
dict testimony  of  purely  collateral  facts  elic- 
ited on  cross-examination  appears  to  have 
been  violated.  Whether  the  victim  partici- 
pated in  the  drinking  was  an  Inquiry  that 
did  not  tend  to  show  who  bore  a  guilty  part 
In  the  tragedy.  The  collateral  inquiry  was 
of  no  consequence  except  to  give  an  opitor- 
tunity  to  contradict  the  witness,  and  for 
that  purpose  it  was  not  admissible. 

[4]  The  examination  of  the  defendant 
Chas.  Alexander  as  a  witness  was  undaly 
restricted  by  sustaining  the  objection  to  the 
question  whether  a  scufBe  had  preceded  the 
shooting.  It  is  true  the  objection  was  that 
it  was  leading,  and  the  objection  might  have 
t>een  avoided  by  calling  upon  the  witness  to 
relate  the  occurrences,  still  no  good  reason 
is  apparent  why  the  question  In  the  form 
asked  should  not  have  been  allowed.  The 
principal  witness  for  the  state  had  testified 
to  an  encounter  which  might  be  called  a 
scuffle,  and  the  defendant  should  have  been 
allowed  to  testify  whether  a  scuffle  preceded 
the  shot  without  reciting  the  occurrences  In 
detail  in  his  examination  in  chief. 

[S]  The  implication  In  the  closing  arga- 
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ment  of  tbe  prosecutor  that  the  defendants 
bad  been  In  trouble  by  carrying  razors  Is 
conceded  In  the  brief  of  the  state  to  have 
been  Improper,  bat  with  the  snggestion  that 
It  'was  not  prejudicial.  It  must  be  remem- 
bered that  several  persons  were  participat- 
ing In  a  drunken  bout.  One  was  killed; 
there  was  no  certain  evidence  on  the  part 
of  the  state  to  prove  who  fired  the  shot. 
'Xtie  vldous  character  of  any  one  taking 
part  In  the  affray  would  naturally  be  con- 
sidered of  moment  The  question  and  an- 
swer both  referring  to  a  razor  may  have 
been  confused  In  the  minds  of  the  Jury  by 
the  objectionable  remark  In  the  argument. 
Attention  being  at  once  called  to  it,  the  sit- 
uation merited  such  an  instruction  as  would 
have  prevented  any  inlsapprehension. 

[6]  The  instruction  quoted  above  was  ob- 
jected to.  It  may  be  variously  Interpreted. 
To  one  trained  in  court  procedure  the  state- 
ment that  the  Jury  Iiad  nothing  to  do  with 
the  charge  against  Bennett  would  not  be 
misapprehended.  Others  might  understand* 
that  the  charge  meant,  not  only  the  Infor- 
mation, but  the  evidence  Imputing  guilt.  If 
understood  In  the  latter  sense,  It  was  mis- 
leading. It  was  a  Question  for  the  Jury 
whether  Bennett  or  one  of  the  Alexanders 
fired  the  shot  that  killed  Bussenbark.  While 
It  is  true  that  the  defendants  may  have 
been  guilty  participants,  even  If  Bennett  was 
the  principal,  still  tbe  Jury  ought  not  to 
have  been'  precluded  from  considering  the 
evidence  that  charged  him  with  the  shoot- 
ing. The  word  "charge"  sometimes  means 
to  make  liable,  and  tbe  Jury  may  have  so 
understood  it  A  clause  should  hare  been 
added  to  make  the  meaning  clear.   . 

The  testimony  relied  on  to  support  the 
verdict  does  not  show  who  'fired  the  fatal 
shot,  and  seems  inconclusive  as  to  the  part 
taken  by  tbe  defendants  In  the  tragedy.  A 
careful  examination  of  the  record  has  been 
made-  to  determine  whether  the  errors  refer- 
red to  probably  led  to  a  result  which  other- 
wise would  not  have  been  reached,  although 
In  other  circumstances  they  might  perhaps 
be  disregarded.  The  district  court,  it-  ap- 
I>eers,  approved  the  verdict  with  hesitancy. 
This  court  is  not  satisfied  that  Justice  has 
beea  done,  and  It  is  concluded  that  the  er- 
rors referred  to  should  not  be  disregarded. 

The  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial.  All  the  Justices 
concurring. 

(8$  Kan.  443) 

LOWE  V.  WEAVER. 

(Supreme  Court  of  Kansas.     April  12,  1913.) 

1.  Work  and  Labok  (5  6*)— Right  to  Com- 
pensation—Relationship. 

Where  plaintiff,  a  minor,  lived  with  de- 
fendant as  a  member  of  his  family  and  received 
the  same  treatment  as  would  be  accorded  to  a 
son,  he  is  not  entitled  to  compensation  for  serv- 


ices rendered  without  any  agteemsBt  or  under- 
standing that  he  was  to  be  inid. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  |  11;  Dec  Dig.  |  6.*] 

2.  WoBK  AND  Labob  (S  30*)— Vksdiot— Find- 
ings—CoNixrcT. 

In  an  action  by  a  minor  for  compensation 
for  services  rendered,  where  the  question  in  is- 
sue was  whether  be  occupied  the  relation  of 
the  son  toward  defendant,  three  special  findings 
of  the  jury  that  defendant  did  not  always  treat 
plaintia  as  a  father  would  treat  a  son,  that  he 
did  not  always  treat  him  as  a  son  after  plain- 
tiff came  to  live  with  him,  but  that  after  plain- 
tiff came  to  the  home  of  defendant  tbe  second 
time  he  provided  him  with  such  necessities, 
schooling,  and  spending  money  as  an  ordinary 
farmer  would  extend  to  hie  son,  are  so  incon- 
sistent that  a  verdict  for  plaintiff  cannot  stand. 
[Bd.  Note. — For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  S§  5»-65;   Dec.  Dig.  |  80.*1 

Appeal  from  District  Court,  Miami  County. 

Action  by  Charles  E.  Lowe,  a  minor,  by 
his  next  friend,  William  Tator,  against  John 
S.  Weaver.  From  a  Judgment  for  plaintiff, 
defendant  aK>eals.    Reversed  and  remanded. 

Sheridan,  Meuser  &  Sheridan,  of  Paola, 
for  appellant    Lane  ft  Lane,  of  Paola,  for 

appellee. 

PER  CURIAM.  [11  The  rights  and  obli- 
gations of  the  parties  depend  upon  the  re-' 
latlons  that  existed  between  them.  If  the 
appellee  was  living  in  the  family  as  a  mem- 
ber thereof  as  a  son  and  received  home  com- 
forts, clothing,  food,  schooling,  and  attention 
lb  sickness,  and,  on  the  other  hand,  labored 
aiid  rendered  services  for  the  appellant  with- 
out any  agreement  or  understanding  that  ei- 
ther was  to  recelTe  compensation  from  the 
other,  no  cause  of  action  exists  in  favor  of 
either  against  the  other.  Sawyer  v.  Saner, 
10  Kan.  519 ;  Wyley  ▼.'  Bull,  41  Kan.  206,  20 
Pac.  865. 

[21  The  relation  existing  between  the  par- 
ties was  prol)erly  submitted  to  the  jury  as  a 
question  of  fact,  and  they  ihade  three  8i)eciat' 
findings  relating  thereto,  as  follows: 

"I.  Is  It  true  that  the  defendant  always 
treated  the  plaintiff,  during  the  times  men- 
tioned in  the  plaintifTs  petition,  substantially 
as  a  father- would  treat  a'son?    Ans.  No." 

"III.  Is  It  tme  that  tbe  defendant  took 
the  plaintiff  into  bis  home  from  the  time 
the  plaintiff  last  came  to  his  home  to  live,  and 
thereafter  treated  him  as  If  he  were  a  son  or 
substantially  the  same?    Ans.  No." 

"YII.  State  if  it  is  true  that  the  defend- 
ant, from  the  time  the  plaintiff  came  to  the 
home  of  the  defendant  the  second  time,  fur- 
nished him  with  a  good  home,  provided  him 
with  raiment,  lodging,  schooling,  and  some 
spending  money,  along  from  time  to  time,  and 
substantially  all  the  necessaries  of  life,  such 
as  an  ordinary  farmer  would  extend  to  his 
son?    Ans.  Yes." 

There  seems  to  be  a  conflict  In  these  find- 
ings. Also,  the  finding  that  appellant  agreed 
to  give  appellee  a  horse  and  buggy  for  hla 
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serrlees  dnzbug  tli«  tbDe  mentioned  in  the  lift- 
dtion  is  very  Indefinite,  and  the  erlidence  in 
aapport  thereof  is  indefinite  as  to  whether 
tlie  liorae  and  boggy  was  promised  as  a  gift 
or  as  compensation  for  services  rendered  or 
to  be  rendered. 

For  tbeae  reasons  the  Judgment  ia  reversed 
and  the  case  ia  remanded  for  a  new  triaL 


(89  Kan.  418) 

KANSAS    POSTAL   TEI-EGRAPH    CABLE 

CO.  ▼.  LEAVENWORTH  TERMINAL 

KT.  &  BRIDGE  CO. 

(Supreme  Court  of  K^asna.     April  12j  1913.) 

(SylJabut  by  the  Court.) 

1.  Vatimm  Domaiit  (8  »3*)— CoMPB*8kTioN— 
Pbopkbtt  Not  Taker. 

In  condemnation  proceedings  damages  to 
prop<>rtT  not  taken  should  be  confined  to  thos9 
which  from  the  evidence  may  reasonably  be  ex- 
pected to  result 

[Ed.  Note. — For  other  cftses,  see  E&nlnent  "Do- 
nuan.  Cent.  Di«..SI  237,  238;   D«a.  Dig.  |  9».*] 

2.  EbiiNBirr  DoKAiiT   (H  200*)  —  Goubbitba- 

TION — AWABD  of  Da,MA0S8. 

An  item  allowed  by  the  jury  without  rea- 
sonable evidential  basis  should  be  set  atdde. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  540;  Dec.  Dig.  {  200.*] 

Appeal  from  District  Ootirt,  Leavenworth 
Oonnty. 

Action  by  the  Kansas  Postal  Telegraph 
Cable  Company  agalnM  the  Leavenworth 
Terminal  Railway  &  Bridge  Company,  Prom 
an  award  of  damages  in  condemnation  pro- 
ceedings, plaintiff  apt)ealB.    Modified. 

Gage,  Ladd  &  Small,  of  Kansas  City,  Mo., 
and  A.  E.  Dempsey,  of  Leavenwortbi  for  ap- 
pellant W.  W.  Hooper,  of  Leavenworth, 
and  Jno.  Barton  Payne,  of  Chicago,  111.,  for 
appellee. 

W^T,  3.  ^nie  plaintiff  appeals  from  an 
award  of  damages.  Oondemnation  proceed- 
ings were  begun  to  condemA  the  right  to 
string  Its  wires  over  the  Kansas  portion  of 
the  defendant's  bridge.  It  was  agreed  tliat 
the  tel^raph  company  had  a  right  to  in- 
stltnte  and  maintain  the  proceeding  and  that 
the  only  question  for  the  jury  was  the 
amount  of  damages  to  be  awarded.  The  Jury 
fixed  the  sum  at  $2,000  and  answered  certain 
special  questions  showing  the  Items  making 
up  the  total.  Complaint  is  made  that  some 
of  these  Items  were  not  supported  by  any 
testimony,  tliat  the  court  erred  in  its  in- 
structions, and  that  the  award  was  excessive 
and  speculative. 

The  measure  of  damages  adopted  in  the 
examination  of  witnesses  without  objection, 
and  used  by  the  court  In  the  Instructions, 
was  the  difference  between  the  value  of  the 
structure  before  and  after  the  appropria- 
tion. The  Jury  allowed  $1,000  for  additional 
trouble  in  turning  the  draw,  and  $200  for 
the  wearing  off  or  scraping  off  of  paint  by  the 
plaintiff's  employes.     It  is  Insisted  that  the 


first  mp  «bw»eraBt6d  ^  the  evldenoa  aad 
the  seeond  imaginary.  Bat  evidence  was  !»■ 
troduced  which  instlfled  these  aUowaneen, 
and  the  falnteaa  of  the  Jury  was  ahown  by 
dlaallewing  various  Itemj)  .claimed  and  mora 
or  less  supported.  The  total  damage  was  by 
the  defendant's  witnesses  fixed  at  $8,000  to 
$10,000;  <i«i>/ii*o  being  the  Kansas  itortion 
— K)r  about  60  per  cent.  The  only  witness  for 
plaintiff  who  attempted  to  fix  the  damage 
estimated  it  at  $722.  The  Jury  were  lOr. 
structed  that  they  might  consider,  among 
other  tbinsB,  "the  future  damages  that  might 
accrue  to  said  bridge  by  reason  of  personal 
property  being  injured  thereon  by  zeaaon  «< 
said  wires  falling  by  storm  or  other  causes.'! 
It  is  insisted  tliat  this  I^t  the  Jury  to  coivi 
Jecture  causes  Including  the  negligence  of 
the  bridge  company.-  The  plaintlfl:  request- 
ed an  Instmctloii  that  they  should  not  con- 
sider the  mere  possibility  that  some  of  tils' 
employte  of  the  plaintiff  might  at  some  time 
be  Injured  by  trains  movii^i  across  the 
bridge,  the  mere  possibility  that;  the  wirea 
or  cable  of  th<^  telegraph  company  might  at 
some  future  tine  oome  in  contact  vrith  high 
tension  electric  wires  and  damage  the  brldgSt 
or  that  at  aome  ranote  tixne  in  the  future 
the  defendant  might  wish  to  reconstruct  It^ 
bridge,  and  that  the  plalutifrs  cable  or  apt-, 
paratus  might  interfere  therewith.       ,    . 

"That  aU  mere  possibilities  were  too  re- 
mote and  improbable  to  be  considered  and 
such  only,  should  be  considered  as  were 
shown  by  the  testimony  as  reasonably  sure 
to  oteur."  This  was  refused.  The  Jury,  how- 
ever, allowed  nothing  for  damages  because 
of  the  possibility  of  the  plaintiff's  employes 
meeting  with  accidents  by  the  operation  of 
trains  over  the  bridge  for  which  the  bridge 
company  might  be  liable  and  allowed  nothing 
on  account  of  possible  contact  between  the 
plalntifTs  vrlres  and  electrical  currents  that; 
might  pass  along  their  wires  and  injure  per- 
sons and  property.  Neither  did  they  allow 
anything  for  possible  Interference  of  the 
telegraph  cable  with  the  work  of  rebuilding 
or  reconstructing  the  bridge.  Hence  the  re- 
fusal to  give  this  Instruction  could  have 
worked  no  harm  to  the  plaintiff  except  as  to 
the  admonition  to  regard  only  such  damages 
as  were  shown  to  be  reasonably  sure  to  oc- 
cur. 

[11  "We  think,  however,  the  defendant  was 
entitled  to  be  compensated  for  such  damages 
as  the  jury  beUeved  from  the  evidence  might 
reasonably  be  expected  to  result,  and  not 
merely  those  which  were  reasonably  sure 
to  occur.  Missouri,  K.  &  T.  By.  Co.  v. 
Haines,  10  Kan.  439;  Atchison  &  D.  R.  Co. 
V.  Lyon,  24  Kan.  745;  K.  C.  &  E.  R.  Co.  v. 
Kregelo,  32  Kan.  608,  5  Pac.  15.  The  use  of 
the  words  "other  causes"  by  the  court  in  its 
instruction  should  have  been  limited  or  ex- 
plained, but  we  do  not  think  their  use  misled 
the  Jury  to  the  prejudice  of  the  plaintiff. 

[2]  Hie  principal  contention  is  that  the  al- 
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lowance  of  f545  for  damages  to  personal 
^operty  on  the  bridge  was  Tinwarranted. 
It  Is  InsiBted  that  there  was  not  tbe  allgbt- 
est  evidence  showing  or  tending  to  show 
that  there  was  or  would  be  any  personal 
property  on  the  bridge  liable  to  be  damaged. 
The  defendant  replies  to  this  by  asking  why, 
If  there  was  no  evidence,  the  plaintiff  sub- 
mitted question  22  to  the  Jury  for  answer,  to 
which  the  plaintiff  replies  that,  the  court 
having  given  an  Instruction  covering  this 
matter  at  the  request  of  the  defendant  to 
which  the  plaintiff  excepted,  it  took  the  very 
natural  means  of  self-defense  of  asking  the 
jury  to  state  what  they  allowed  in  this  re- 
spect in  order  to  show  that  such  allowance, 
if  any,  would  be  without  evidential  support 
We  do  not  find  anything  in  the  evidence 
showing  or  tending  to  show  the  presence  of 
any  personal  property  on  the  bridge  likely  to 
be  damaged  by  reason  of  the  plaintifTs  wires, 
and  we  are  at  a  loss  to  know  what  the  jury 
had  in  mind  as  a  basis  for  this  item  of  al- 
lowance. Postal  Telegraph  Oo.  v.  Peyton, 
124  Ga.  746,  52  S.  B.  803,  3  I*  R.  A.  (N.  S.) 
333,  and  note.  Finding  no  basis  for  It,  we 
think  It  should  be  set  aside. 

The  judgment  is  therefore  modified  by  de- 
ducting the  item  of  $545  therefrom.  In  oth- 
er respects  It  Is  affirmed.  All  the  Justices 
concurring. 

(89  Kan.  202) 

FERGUSON  V.  CLOON. 
(Supreme  Court  of  Kansas.     April  12,  1913.) 

(BylJahut  Jty  the  Court.) 

1.  MOBTGAOES   (8   534*)— FOBECLOSURK   SaLB— 

Title  Acquired. 

It  18  a  general  rule  that  at  a  foreclosure 
sale  the  purchaser  takes  the  title  of  all  the  par- 
ties to  the  action. 

[EM.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  1565 ;    Dea  Dig.  |  534.»] 

2.  Mortgages  (%  534*)  —  Fobeclosube  —  Es- 
toppel. 

When  one  having  a  reversionary  interest 
in  real  estate  prosecutes  a  foreclosure  action 
against  mortgagors  whose  interest  is  subject  to 
that  right,  without  claiming  the  reversion  or 
referring  to  it  in  any  manner,  and  causes  the 
property  to  be  sold,  he  is  estopped  from  assert- 
ing title  afterwards  under  the  reversion.  The 
general  rule  referred  to  in  the  first  paragraph 
above  applies. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1555;   Dec.  Dig.  §  534.*] 

Appeal  from  District  Court  Franklin 
County. 

Action  by  Robert  M.  Ferguson  against 
Sylvia  C.  Cloon.  Judgment  for  defendant 
and  plaintiff  appeals.     Affirmed. 

F.  M.  Harris,  of  Ottawa,  for  appellant 
W.  J.  Costigan,  of  Ottawa,  for  appellee. 

BENSON,  J.  This  is  an  action  in  eject- 
ment for  the  recovery  of  town  lota.  The 
plaintiff  conveyed  the  lots  to  the  trustees 
of  a  church  as  a  site  for  a  house  of  worship. 


The  conveyance  was  upon  a  condition  ex« 
pressed  in  the  deed  that  the  lots  were  to  be 
used  for  church  purposes  and  in  case  that 
use  should  cease  the  lots  without  improve- 
ments should  revert  to  the  grantor.  The 
deed  was  recorded.  The  proposed  building 
was  erected  and  used  for  church  purposes. 
The  trustees  borrowed  a  sum  of  money  from 
the  plaintiff  and  gave  him  a  mortgage  upon 
the  property  as  security.  The  plaintiff  was 
one  of  the  trustees  signing  the  mortgage 
which  contained  no  reservation  or  reference 
to  the  reversion  referred  to  but  did  contain 
covenants  of  general  warranty.  This  mort- 
gage was  foreclosed  In  a  suit  by  the  plain- 
tiff for  default  in  payment  and  ha  pursuance 
to  the  Judgment  the  property  was  purchased 
at  the  sheriff's  sale  by  the  defendant  to 
whom  a  certificate  was  issued.  Before  the 
period  of  redemption  had  expired,  the  trus- 
tees caused  a  quitclaim  deed  to  the  property 
to  be  made  to  the  defendant  who  then  ap- 
plied to  the  court  for  an  order  requiring  the 
sheriff  to  make  a  deed  in  lieu  of  the  certifi- 
cate. At  that  time  the  plaintiff  had  ceased 
to  be  a  trustee  and  a  son  of  the  defendant 
had  become  one  of  the  board.  The  plaintiff 
appeared  and  contested  this  motion;  but 
the  court  treating  the  conveyance  from  the 
trustees  as  a  waiver  of  the  right  of  redemp- 
tion, directed  tlie  sheriff  to  execute  a  deed, 
which  order  was  complied  with.  The  con- 
sideration paid  by  the  defendant  was  suffi- 
cient to  pay  the  Judgment  and  left  a  surplus 
to  the  trustees.  The  deed  made  by  the  plain- 
tiff was  on  record  when  the  foreclosure  pro- 
ceedings were  begun.  The  plaintiff  was  pres- 
ent at  the  sale  and  bid  upon  the  property. 
No  notice  was  given  nor  suggestion  made 
that  anything  less  than  the  fee-simple  title 
was  l>elng  sold,  and  nothing  In  the  pleadings 
or  record  indicated  that  the  plaintiff  clklmed 
any  interest  in  the  property  other  than  aa  a 
mortgagee.  No  other  claim  was  asserted 
until  the  application  for  a  sheriff's  deed, 
when  the  plaintiff  objected  and  set  out  his 
interest  in  the  property  under  the  clause  in 
the  conveyance  to  the  trustees  providing  for 
a  reversion.  The  use  of  the  property  for 
church  purposes  had  ceased  before  the  com- 
mencement of  this  action  to  enforce  the  re- 
version. 

[1]  The  court,  after  finding  the  facts  of 
which  the  foregoing  is  a  summary,  held  that 
the  plaintiff  was  estopped  from  asserting  a 
reversion  and  that  the  defendant  had  acquir- 
ed all  the  title  and  interest  of  all  the  parties 
to  the  foreclosure.  Tliis  conclusion  is  ap- 
proved. The  general  rule  is  that  in  Judicial 
sales  such  as  the  one  in  question  the  pur- 
chaser obtains  the  title  of  all  the  parties  to 
the  suit,  that  is,  of  mortgagee  and  mortgagor, 
both  t>elng  parties.  2  Jones  on  Mortgages, 
§  1054;  2  Freeman  on  Executions,  §  335,  p. 
1127;  Wiltsie  on  Mortgage  Foreclosures,  § 
577 ;    Young  v.  Brand,  15  Xeb.  601,  19  N.  W. 
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404;  Hart  r.  Beardsley,  «T  Neb.  148,  08  N. 
W.  423;  Watson  ▼.  Dundee  M.  ft  T.  I.  Co., 
12  Or.  474,  482,  8  Pac.  548;  17  Am.  &  Bng. 
Encye.  of  U  (2d  Ed.)  1010. 

[2]  It  Is  stated  In  the  case  last  dted  that 
the  effect  of  foreclosure  Is  to  transfer  to  the 
purchaser  the  rights  of  the  mortgagee  so  far 
as  he  has  any  claim  or  Interest  In  the  prem- 
ises as  security  for  his  debt  In  this  case 
the  mortgagee  proceeded  precisely  as  though 
the  mortgagors  had  the  complete  title,  refer- 
ring In  no  way  to  his  own  reserved  Interest. 
He  Invoked  the  aid  of  the  court  In  collecting 
his  debt  by  a  sale  of  the  property  without 
reservatlpn,  and  it  was  so  sold  In  his  pres- 
ence and  by  his  co-operation.  Although  the 
purchaser  had  the  constructive  notice  of  the 
right  of  reversion  afforded  by  the  record  of 
the  deed,  she  also  had  notice  of  the  fore- 
closure proceeding  Indicating  a  sale  without 
reservation.  The  right  to  the  reverter  did 
not  compel  an  exercise  of  that  right,  and  the 
attempt  to  exercise  It  after  the  sale  and  pay- 
ment of  full  value  was  too  late.  It  is  held 
tliat  in  the  situation  shown  the  plaintiff  is 
estopped  from  asserting  the  reversion,  and 
that  the  general  rule  that  the  title  of  all  the 
parties  passes  by  a  foreclosure  sale  was 
rightfully  applied. 

The  Judgment  is  afDrmed.  AU  the  Justices 
concurring. 


(M  Kao.  tU) 

JONES  V.  HHDSTROM. 

(Supreme  Court  of  Kansas.     April  12,  1913.) 

(avttalut  fty  the  Court.) 
i.  Vendob  ano  Pcbchaber  (5  148*)  —  Cow- 

TBACT  —  PEKrOBHAKOK  —  NECBSSITT  OF  TUN- 
DKB. 

Where  a  written  contract  is  made  between 
the  owner  and  a  proposed  purchaser  of  a  tract 
of  land,  In  which  contract  the  terms  of  the 
tranitaction  are  specified  in  fall,  and  where  the 
purchaser  thereafter  requests  tbat  the  deed  be 
made  to  recite  a  different  consideration  than  is 
recited  in  the  contract  and  the  name  of  the  gran- 
tee be  left  blank,  the  seller  is  not  bound  to  com- 
ply with  the  request,  nor  is  he  justified  by  rea- 
son thereof  in  repudiating  the  whole  transac- 
tion, but  it  Is  his  duty  to  grant  the  request  or 
to  tender  performance  in  accordance  with  the 
contract 

[£<d.  Note.— For  other  cases,  see  Vendor  and 
Purchaaer,  Ooit  Dig.  §i  290-295;  Dec.  Dig.  { 
148.*] 

2.  Bbokkbs  (I  71*>— CoinassioN— DAitaexs. 

Where  a  real  estate  agent  has  a  contract 
with  the  owner  of  certain  lands  that  if  the 
•gent  secnres  a  purchaser  for  the  land  at  a 
specified  price  per  acre  net  to  the  owner,  the 
implied  agreement  being  that  any  excess  ob- 
tained should  go  to  the  agent  as  his  commis- 
sion, and  the  agent  secures  a  buyer  who  eze- 
cates  a  contract  to  buy  the  land  upon  the  terms 
prescribed  to  the  agent,  but  at  tbe  price  of  $1 
more  per  acre  than  the  net  price  stated,  and 
■uch  purchaser  is  able  and  willing  to  buy  the 
hiDd  pursuant  to  his  contract,  but  the  owner  re- 
fuses without  Just  cause  to  convey  tbe  land, 
kcld,  that  the  agent  is  entitled  to  recover  of  the 


owner  as  damages  a  Judgment  equal  to  |1  per 
acre  of  the  land. 

[Ed.  Note.~-For  other  eaaea,  see  BrolKrs,  Cent 
Dig.  1156;   Dec.  Dig.  J  71.»] 

3.  AiTAOHmnT  (f  241*>->Obdbb  or  Saub. 

Wliere,  in  an  action  for  the  recovery  of 

money,  an  attachment  is  issued  and  levied  upon 
real  estate,  and  the  action  proceeds  to  judgment 
in  favor  of  the  plaintiff,  no  question  as  to  the 
validity  of  the  attachment  having  been  raised, 
an  order  for  the  sale  of  the  attached  property 
in  case  of  the  nonpayment  of  the  judgment  is 
properly  made. 

[Bd.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  H  829-^8;   Dea  Dig.  i  241.*) 

Appeal  from  District  Court^  Butler  County. 

Action  by  H.  A.  Jones  against  A.  A.  Hed- 
Strom.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

J.  T.  Pringle,  of  Burlingame,  0.  L.  Harris, 
of  Eldorado,  and  W.  S.  Kretsinger,  of  E»- 
condldo,  Cal.,  for  appellant  T.  A.  Kramer 
and  Geo.  J.  Benson,  both  of  Eldorado,  for 
appellee. 

SMITH,  J.  The  appeUee  aoUdted  from 
the  aivellant,  by  letter,  the  agency  to  sell  640 
acres  of  land  owned  by  appellant  in  Butler 
county,  and  Informed  appellant  tbat  he  ixad 
a  buyer  offering  ^12,600  therefor.  In  the  re- 
ply the  appellant  informed  appellee  as  fol- 
lows :  "Just  at  present  I  do  not  care  to  sell 
it  Probably  later  on  it  will  be  on  the  mar- 
ket" Without  further  word  from  the  appel- 
lee, 10  days  later  the  appellant  wrote  to  ap- 
pellee as  follows:  "Was  going  to  hold  off 
for  a  while  on  that  land  but  if  I  can  get 
$12,800  net  to  me  I'U  sell."  He  also  gave 
a  statem^it  of  tbe  incumbrances  on  the  land 
and  the  cash  necessary  to  make  the  deal, 
assuming  that  tbe  purdiaser  would  assume 
the  Incumbrance.  Several  letters  followed 
from  appellant  to  appellee  in  which  appe- 
lant urged  the  selling  of  the  land,  and  giv- 
ing details  as  to  the  incumbrances,  etc.  On 
October  25,  1909,  attorneys  tmr  appellee  sent 
to  appellant  a  copy  of  a  contract  which  ap- 
pellee had  made  with  John  0.  Hoyt  The  con- 
tract was  dated  October  22, 1909.  November 
8,  1909,  appellant  wrote  to  appellee  the  fol- 
lowing letter :  "I  have  your  letters  and  tele- 
grams saying  you  have  sold  tbe  land.  Have 
given  tbe  same  to  Mr.  J.  T.  Pringle,  Bur- 
lingame, Ks.,  to  look  nttesc  as  yon  probably 
know.  Want  to  get  everything  straightened 
np  as  early  as  possible.  Tes,  I  should  have 
gotten  more,  but  wanted  to  sell  it  now  so  of 
course  it's  alright  Glad  tbat  you  sold  It  I 
know  you  have  been  making  quite  an  effort 
and  you  are  entitled  to  something.  Hurry 
things  up."  Afterwards  Mr.  Pringle,  the  at- 
torney referred  to  in  the  above  letter,  wrote 
to  Kramer  and  Benson,  appellee's  attorneys, 
the  following  letter:  "I  am  sending  the  Hed- 
strom  abstract  Please  note  carefully  the 
the  letter  of  Davis,  Welcome  &  Go.  Make  no 
changes  in  this  abstract  as  it  is  to  go  back  to 
tbe  Insurance  Co.  in  New  Tork.     If  title  is 
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satisfactory  pregars  a  deed  for  Mr,  Hedstrom 
to  sign  and  send  It  to  me."  November  30, 
1909,  the  appellant  wrote  to  tbe  appellee 
making  objections  to  some  requests  made  as 
t»  the  terms  of  the  deed,  which  had  been  sent 
to  bis  attorneys  to  be  executed  by  him,  and 
In  closing  said:  "I  feel  that  under  the  dr- 
cumstances,  I  would  rather  declare  the  whole 
matter  of  selling  my  land  off  until  I  see  or 
write  you  further.  You  need  not  further 
offer  the  land  for  sale  until  I  see  or*  write 
you."  On  December  29,  1909,  the  appellant 
definitely  Informed  appellee  that  he  called 
the  deal  off.  As  shown  by  the  contract  and 
letters,  the  appellee  had  negotiated  a  sale 
of  the  land  for  $21  per  acre,  and  the  price 
at  which  he  was  to  account  to  appellant  was 
$20  per  acre.  Thereafter  the  appellee  com- 
menced this  action  to  rfecoter  $640  commis- 
sion, which  by  the  terms  of  the  letter  be 
claims  he  was  entitled  to  receive. 

It  Is  true  that  In  the'  negotlatibns  the  pur- 
chaser through  the  appellee  requested  that 
the  consideration  for  the  deed  be  stated  as 
"One  ($1.00)  and  other  valuable  consideration 
and  00/100  dollars,"  and  that  the  name  of 
the  grantee  be  left  blank,  but  by  the  terms  of 
the  contract  appellant  bad  a  right  to  deed 
the  land  to  Mr.  Hoyt  or  to  any  pany  whom 
Hoyt  might  designate.  A  deed  stating  the 
true  consideration  and  conveying  the  land  to 
James  C.  Hoyt  would  have  met  the  condi- 
tions of  the  contract  on  appellant's  part 
Neither  tbe  appellee  nor  the  purchaser  had 
at  any  time  made  the  requests  a  condition 
for  closing  the.  deal,  and  the  requests  were 
made  after  the  execution  of  the  contract  by 
Hoyt  The  contract  was  approved  by  appel- 
lant In  his  letter  of  November  9th,  more 
than  two  weeks  after  It  had  been  executed  by 
Hoyt  and  forwarded  to  him.  In  this  letter 
appellant  urged  the  closing  of  the  transaction 
as  early  as  possible.  By  the  contract  the  &p- 
pellant  was  advised  that  the  purchaser  bad 
deposited  $350  in  a  bank  at  Eldorado  to  s^ 
cure  the  performance  of  the  contract  on  his 
part,  and  there  Is  evidence  that  this  was  the 
fact  Exceptions  are  taken  to  the  overruling 
of  appellant's  objection  to  the  evidence  of 
Hoyt  that  he  had  made  arrangements  to 
raise  the  money  to  comply  with  the  contract ; 
also,  that  the  court  erred  In  overruling  the 
demurrer  to  appellee's  evidence,  in  rendering 
Judgment  for  appellee,  and  in  overruling  the 
motion  for  new  trial.  It  is  urged  that,  as 
Hoyt  admitted  that  he  did  not  have  sufficient 
money  to  comply  with  his  contract,  the  ap- 
pellant was  not, '  by  reason  thereof,  bound 
to  forward  his  deed.  The  objections  are  un- 
tenable. Hoyt  had  the  amount  of  money  de- 
posited in  the  bank  which  was  reqxiired  by 
the  contract  to  protect  appellant  from  any 
damages  preliminary  to  the  production  of  the 
deed  and  abstract,  and  also  had  assurance 
of  procuring  the  additional  sum  necessary  to 
complete  the  purchase.  Moreover,  the  sup- 
posed uncertainty  of  Hoyt's  ability  to  comply 


with  hia  contract  wtji  not  13m  i^nnd  of  ap- 
pellant's refuaal  to  complete  the  transaction. 
There  was  ample  evidence  to  support  tb« 
claim  of  the  appellee  and  to  Justlfi^  the  Judg* 
ment 

[1]  While  a  deed  was  requested  wbidi  did 
not  In  every  respect  conform  to  the  contract 
which  had  been  approved  by  the  appellant, 
the  appellant  was  not  obUged  to  comply  with 
such  request,  nor,  on  the  otber  band,  was  he 
Juatifled  in  repudiating  the  whole  transaction 
because  of  such  request  If  he  was  not  will- 
ing to  allow  the  request  it  was  his  duty  to 
tender  performance  in  accordance  with  the 
contract    This  he  failed  to  do. 

[3]  At  the  beginning  of  the  action  the  ap- 
pellee had  caused  an  attachment  to  be  levied 
upon  the  appellant's  land,  and  in  rendering 
the  Judgment  the  court  ordered  the  sale  of 
the  land  to  satisfy  the  Judgment  The  ab- 
stract of  appellant  does  not  indicate  that 
any  effort  was  made  to  dissolve  the  attach- 
ment before  the  trial,  and  therefore,  If  the 
Judgment  was  proper,  the  order  of  sale,  con- 
ditioned on  the  nonpayment  of  the  Judgment, 
followed  as  a  matter  of  course. 

[2]  There  was  evidence  to  sustain  a  find- 
ing that  the  appellee  secured  a  purchaser 
who  was  able  and  willing  to  buy  and  pay 
for  the  land  in  accordance  with  the  contract, 
and  such  finding  la  implied  in  the  decision  of 
the  court  In  favor  of  the  appellee. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 

(89  Kan.  179) 
GRAVES  V.  NEOSHO  WALLS  BANK  et  al.t 
(Supreme  Court  of  Kansas.     April  12,  1913.) 

1.  Barks  and  Bawxtno  (|  77*)— iHsoLVKuqr 
—Action  Against  Rkckivxb. 

An  action  to  recover  money  which  a  bank, 
subsequently  placed  In  the  hands  of  a  receiver, 
had  received  in  payment  of  a  note,  but  which  it 
had  failed  to  apply  thereon,  thereby  compelling 
plaintiff  to  pay  the  debt  again  to  the  purchaser 
of  the  note,  is  properly  brought  against  the  re- 
ceiver. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  16»-17«% ;  Dec.  Dig.  f 
T7.*] 

2.  Bankbuptct    (I   341*)— Peesentawow   o» 
Claims— Stbiki NO  Out  Claims— Effect. 

The  presentation  of  a  claim  ngainst  a  bank- 
rupt to  the  trustee  in  bankruptcy  does  not 
prevent  an  action  thereon  SRaltist  the  l>ank- 
rupt,  where  the  claim  was  stiicken  oat  and 
neither  allowed  nor  paid. 

[Ed.  Note.— For  otber  cases,  see  Bankruptcy, 
Cent  Dig.  Si  518,  628;   Dec.  Dig.  {  341.*] 

3.  JDDoitENT    (I  565*>— Kes   Judicata— Dib- 
MissAL — Effect. 

The  dismissal,  without  prejudice,  of  a 
motion  for  Hie  allowance  of  a  claim  of  a  creditor 
of  a  firm  seeking  to  intervene  in  a  suit  for  an 
accounting  between  the  partners  does  not  bar 
an  independent  action  on  the  claim. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  liig.  i  1018;   Dec  Dig.  |  565.*] 

Appeal  from  District  Oottrt,  Woodson 
County. 
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Action  br  Jbbn  'Graves  against  the  Neosbo 
Falls  Bank  and  J.  GK  tVUBon«  as  receiver. 
From  a  judgment  for  plalntlfl!,  defendants 
appeal.    Alttnned. 

Baxter  D.  McClaln,  of  lola,  for  appellants. 
S.  C.  Holmes,  of  Yates  Center,  and  J.  .W. 
i>lckson,  of  Keosho  Falls,  for  appellee. 

PSR  CTJBIAM.  It  was  not  necessary  to 
■et  oat  or. attach  a  copy  of  the  note  spoken 
of,  as  the  action  was  not  brought  upon  the 
note,  but  rather  to  recover  money  which  ap- 
pellant had  received  In  payment  of  the  note 
and  bad  failed  to  apply  it  to  that  paipose, 
with  the  result  that  appellee  was  compelled 
to  pay  the  debt  again  to  the  purchaser  of 
the  note. 

[1-3}  The  action  was  properly  brought 
against  the  receiver  of  the  badk,  and  the 
Judgment  against  appellants  Is  supported  by 
til*  testimony.  Although  the  claim  was  once 
presented  to  the  refciree  In  a  bankmptcy  pro- 
ceeding, It  was  subsequently  stricken  out,  and 
was  neither  allowed  nor  paid.  There  was 
an  attempt,  too,  by  appellee  to  Intervene  In 
the  action  for  an  accounting  between  the 
partners  of  the  Neo«iho  Falls  Bank.  His  mo- 
tion for  the  allowance  of  the  claim,  however, 
was  dismissed.  Xhere  Is  a  dltv«te  as  to 
whether  It  was  dismissed  with  or  wltltout 
prejndlce.  The  proof  offered  tended  to  show, 
as  the  trial  court  must  -have  held,  that  It  was 
dismissed  without  pr^ndlce,  and  hence  Its 
presentation  did  not  bar  a  recovery  herein; 
nor  was  appellee  concloded  by  the  presenta- 
tion of  the  claim  in  the  bankraptoy  coort 

Other  assignments  of  error  were  made,  bat 
are  found  to  be  immaterial.  '  '    - 

The  Judgment  is  alflrmed.  ■ 


NELSON  T.  8CHOONOVER  et  al.    ' 
(Supreme  Court  of  Kansas.     April  12,  1913.) 

(Bffllalut  hv  the  Court.) 

1.  JnaT  (8  14»>— HlQHT  TO  JtJBT  TBIAIr—AO- 
nON   TO   ACQUIBB  TlTLK. 

An  action  against  heirs  or  devisees  to  ac- 

Suire  title  to  real  property,  because  the  dece- 
ent,  under  whom  they  claim,  had  agreed  to 
leave  it  by  will  to  the  plaintiff,  is  in  the  nature 
of  one  for  specific  performance  of  a  contract 
to  convey  land,  and  in  the  trial  thereof  a  jury 
cannot  be  demanded  as  a  matter  of  right 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  If  4(M»,  6d-«8 ;  Dec.  Dig.  {  14.*J 

2.  SPBCino  Pbbfobmahce  (I  41*)  —  Obal 
Agkeeuent  Relatiro  to  Land — Husband 
AND  Wun. 

An  oral  agreement'  between  husband  and 
wife  that  she  will  make  a  will  leaving  to  him 
all  the  property  owned  by  her  at  the  time  of  her 
death,  both  real  and  personal,  in  consideration 
of  real  estate  owned  by  him  being  conveyed  to 
her,  is  rendered  enforceable,  notwithstanding 
the  statute  of  frauds,  where,  in  accordance  with 
its  provisions,  the  title  to  head  paid  for  by  the 
husband  is  taken  in  the  wife's  name,  and  she 
makes   such  a  will,  and   thereafter,  in  reliance 


thereon,  he  eapends  fobor  and  money  in  Im- 
proving the  proper^. 

[Ed.  Note.-^For  other  cases,  see  Specific  Per- 
formance, CenL  Dig.  |H|  120-123 ;    Dec.  Dig.  i 

8.  Wnxs  (8  TO*)— RiOHT  to  Rkvokk. 

A  will  executed  under  an  agreement  found- 
ed upon  a  valuable  consideration  is  contractual 
as  well  as  testamentary.  In  the  latter  aspect  it 
may  be  revoked  withont  the  consent  of  the 
beneficiary,  but  not  in  the  former.  Its  revoca- 
tion aa  an  inatroment  capable  of  probate  is  ef- 
fected by  the  execution  of  a  new  will,  and  this 
may  be  enforced  so  far  as  the  provisions  of  the 
earlier  will,  which  are  based  on  contract,  are 
not  violated,  but  no  further. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent 
Dig.  I  189;   Dec.  Dig.  |  79.»]. 

<i  KXECUTOBS  AND  Administbatobs  (|  327*>— 
Debts  and  Expenses— Sali  or  Pbopebxt— 
Contractual  WitL. 

Notwithstanding  an  agreement  by  a  wlffe, 
founded  upon  a  valuable  consideration,  to  leave 
to  her  husband  by  will  the  prc^erty  owned  by 
her  at  the  time  of  her  death,  such  property  will 
be  subject  to  sale  by  the  executor  where  that 
is  necessary  for  the  payment  of  valid  demands 
against  the  estate  or  of  the  costs  of  adminiatrar 
tion. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  I  1344;  Dec. 
Dig.  I  827.»] 

8.  Wills  (|  TO*)  —  Subsequent  Will— Ei- 

KECT. 

Where  a  testatrix,  in  pursuance  of  a  coor 
tract  with  her  husband,  executes  a  will  leaving 
to  him  all  her  property,  with  a  proviso  that,  at 
such  time  as  he  could  wifhont  inconvenience, 
he  shoald  pay  a  stated  amount  to  her  son,  a 
subsequent  will,  undertaking  to  give  half  her 
property  to  a  tniatee  for  the  benefit  of  her  son, 
may'  be  enforced  to  the  extent  of  requiring  the 
payment  of  such  amount  to  the  tmstee. 

[Ed.  Note.>^Fop  other-  cases,  see  Wills,  Cent 
Dig.  I  199;  Dec.  Di»  {  T9.*I 

'    (Additional  Syllabut  ly  Bditorial  Siaf.)- 

6.  ExisCUTOBS  AND  Advinistbatobb  (I  261*)— 
'•FONEBAL    BSXPENSM." 

The  expanse  of  erecting  a  suitable  moan- 
ment  over  the  grave  of  deceased  is  to  be  classed 
among  "funeral  expenses"  within  Gen.  St.  1909, 
{  3515,  which  gives  funeral  expenses  priority 
over  all  other  demands  against  decedent's  estate 
(citing  4-  Yif^rda  and  Phrases,  p.  3008) . 
.  I5d.  Note. — ^For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  (I  944-974: 
Dec.  Dig.  i  201.*] 

AppeaJ  trom  Districts,  Court,  Butler  County. 

Action  by  Walter  V.  Nelson  against  Clar-. 
ence  Schoonover  and  others.  From  a  decree 
for,  plaintifT,  defendants  appeal  Modified 
f^nd  affirmed. 

T.  A.  Kramer,  of  Eldorado,  J.  K.  (Nodding, 
of  Lansing,  and  Kramer  &  Benson,  of  El- 
dorado, for  appellants.  Hamilton  &  Leydig 
and  H.  W.  Schumacher,  all  of  Eldorado,  for 
appellee. 

MASON,  T.  Nancy  Q.  Nelson  died,  leaving 
a  will  executed  shortly  before  her  death, 
which  was  admitted  to  probate.  By  it  she 
undertook  to  give  one  half  of  her  property 
to  her  husband,  Walter  V.  Nelson,  and  the 
other  half  to  her  executor  in  trust  for  Clar- 
ence Schoonover,  her  son  by  a  former  mai- 


•For  otasr  cuss  les  same  topis  and  section  NUMBER  ia  D«c.  Dig.  tc  Am.  Dig.  Key-No.  Series  *  Rep'r  Indezsa 


Digitized  by 


Google 


148 


131  PACIFIC  BBPOBTEB 


(Eau. 


rlage.  Her  husband  brought  action  againat 
her  son  and  the  executor,  claiming  to  be 
entitled  to  all  the  real  estate  standing  In  the 
name  of  his  wife  at  the  time  of  her  death. 
The  petition  alleged.  In  substance^  that 
Nelson  and  his  wife  some  years  before  had 
orally  agreed  that  all  real  estate  acquired 
by  either  of  them  shonid  be  deeded  to  her, 
and  that  she  would  maice  a  will  leaving  to 
him  all  property,  both  real  and  personal,  of 
which  she  died  possessed;  that  thereafter, 
in  pursuance  of  this  arrangement,  the  real 
estate  in  question  was  purcliased  with  means 
furnished  by  him,  the  title  being  taken  In 
her  name,  and  she  executed  such  a  will  and 
delivered  It  to  him ;  that,  in  reliance  on  the 
agreemMit,  he  had  expended  money  and  labor 
improving  the  real  estate ;  that,  in  some  way 
unknown  to  the  plaintiff,  this  will  had  dis- 
appeared and  could  not  be  foimd.  These  al- 
legations were  denied  by  the  defendants. 
Upon  the  trial  the  court  found  for  the  plain- 
tiff upon  all  the  Issues  thus  raised.  Judg- 
ment was  rendered  setting  aside  the  will, 
decreeing  the  plaintiff  to  be  the  owner  of 
the  real  estate  in  controversy,  requiring  the 
defendants  to  convey  it  to  him,  and  pro- 
viding that,  upon  their  failure  to  do  so, 
the  decree  should  operate  as  a  conveyance. 
The  defendants  appeal. 

A  number  of  special  findings  were  made. 
Some  of  them  are  attacked  by  the  defend- 
ants; but  we  think  there  was  sufficient  evi- 
dence to  support  at  least  such  of  them  as 
are  of  present  importance,  and  they  will  be 
treated  as  the  established  facts  of  the  case. 
The  plaintiff  testified  in  detail  as  to  the  con- 
tents of  the  first  wllL  The  court  afterwards 
strudc  out  this  testimony.  Apart  from  it, 
however,  there  was  sufficient  evidence  that 
Mrs.  Nelson  had  made  a  will  at  the  time  in- 
dicated; that  it  was  made  in  pursuance  of 
an  agreement  with  her  husband;  and  that 
this  agreement  was  substantially  as  claimed 
by  him.  The  finding  as  to  the  execution  of 
the  will,  and  as  to  its  contents  so  far  as  here 
Important,  is  therefore  supported  by  evi- 
dence outside  of  the  plaintiff's  own  testi- 
mony. 

[1]  Some  features  of  the  case — some  phas- 
es of  the  pleadings,  evidence,  findings,  and 
Judgment — tend  to  suggest  that  the  action 
is  one  to  enforce  a  trust  with  respect  to  real 
estate,  growing  out  of  an  oral  agreement  If 
it  were  to  be  regarded  in  that  light,  there 
might  be  some  diSiculty  In  determining 
whether,  under  all  the  drcomstances,  it 
could  l>e  enforced,  in  view  of  the  statute 
requiring  express  trusts  concerning  lands  to 
be  in  writing.  Gen.  St  1909,  g  9694.  In 
somewhat  similar  situations  an  implied  trust 
had  been  held  to  arise  out  of  the  confldential 
relations  existing  between  husband  and  wife 
(note.  39  U  R.  A.  [N.  S.]  925) ;  and  a  part 
I)erformance  has  been  held  to  take  such  a 
case  out  of  the  statute.  Same  note,  39  Ia  R. 
A.  (N.  S.)  928.  Taking  the  pleadings,  evi- 
dence, and  findings  as  a  whole,  however,  the 


plaintiff's  right  of  action  does  not  appear  to 
be  grounded  upon  the  creation  of  an  express 
trust  Under  the  agreement  between  him 
and  his  wife,  her  title  to  the  real  estate  wag 
not  one  thing  in  law  and  another  in  equity. 
She  did  not  have  merely  a  life  estate;  Her 
title  was  just  what  It  appeared  to  be.  She 
was  the  actual  owner  of  the  property.  She 
did  not  even  undertake  to  keep  it  during  her 
lifetime  and  see  that  the  title  passed  to  her 
husband  at  her  death.  She  merely  contract- 
ed that  whatever  property  she  might  own  at 
her  death  should  go  to  him  by  her  will. 
The  action,  therefore,  must  be  regarded  as 
essentially  one  for  the  specific  performance 
of  a  contract  to  make  a  will  in  the  plaintUTs 
favor.  "An  agreement  in  writing,  made  upon 
sufficient  consideration,  to  devise  real  estate 
is  enforceable  by  specific  performance  against 
the  heirs  of  the  testator."  Newton  v.  Lyon, 
62  Kan.  306,  310,  62  Pac.  1000;  Bless  v. 
Blizzard,  86  Kan.  230,  120  Paa  351 ;  DiUon 
V.  Gray,  87  Kan.  129,  123  Pac.  878;  30  A. 
&  £}.  Eucyd.  of  Ia  621.  Whether  or  not  the 
relief  sought  is  described  with  technical  ac- 
curacy as  specific  performance,  it  is  of  tttat 
nature. 

"An  agreement  to  maJke  a  certain  di^tosl- 
tlon  of  property  by  will  is  one  whidi,  strict- 
ly spealdng,  is  not  capable  of  a  spedflc  ex- 
ecution, yet  it  is  within  the  Jurisdiction  of 
a  court  of  equity  to  do  what  is  equivalent  to 
a  specific  performance  of  such  an  agreement 
Such  a  contract  is  enforced  after  the  death 
of  the  promisor  by  fastening  a  trust  on  the 
property  in  the  hands  of  the  heirs,  devisees, 
and  personal  representatives  and  others  hold- 
ing the  property  with  notice  of  the  contract 
or  as  volunteers."  36  Cyc.  735.  An  action 
of  this  character  is  clearly  equitable^  and 
the  defendant's  demand  for  a  Jury  was  prop- 
erly denied.  36  Cyc.  788.  See,  also,  Hospital 
Co.  V.  Phillppl,  82  Itan.  64,  107  Pac.  630,  30 
li.  B.  A.  (N.  S.)  194. 

[2]  The  original  agreement  between  the 
husband  and  wife,  as  it  included  a  contract 
to  devise  real  estate,  was  within  the  statute 
of  frauds.  Note,  14  U  R.  A.  862;  note,  5 
Ann.  Cas.  495;  note,  20  Ann.  Cas.  1137; 
note,  102  Am.  St  Rep.  240.  However,  the 
conveying  of  the  real  estate  to  his  wife,  the 
actual  making  of  the  will,  and  the  Improve- 
ment of  the  property  by  the  plaintiff  in  re- 
liance upon  the  agreement  are  sufficient  to 
take  the  case  out  of  the  statute,  viewed  as 
part  performance,  accompanied  by  such  a 
change  of  conditions  as  to  make  the  denial 
of  enforcement  inequitable.  Note,  14  h.  R. 
A.  863;  note,  102  Am.  St  Rep.  24I.  The 
will  itself  has  been  treated  as  such  a  mem- 
orandum of  the  agreement  as  to  satisfy  the 
statute.  Whlton  v.  Whiton,  179  111.  32,  53 
N.  a  722 ;  Shroyer,  Appellant,  v.  Smith,  204 
Pa.  310,  54  Atl.  24.  See,  also,  29  A.  &  E. 
Encyd.  of  L.  854. 

[3]  A  will  duly  executed,  in  pursuance  of 
an  agreement  based  upon  a  valuable  consid- 
eration, becomes  itself,  in  a  sense,  an  en- 
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forceable  contnct  The  testator  cannot;  bj 
making  a  later  will,  escape  the  obligation 
oonflrmed  by  the  first  one.  40  O/c.  1068; 
Schooler  on  Wills  (3d  BU.)  |  462:  The  de- 
Urery  of  the  will  to  the  beneficiary  has  been 
treated  as  of  Importance  In  emphasizing  the 
contractnal  feature  of  the  transaction  (40 
eye.  1068,  note  2),  bat  has  been  said  not  to 
be  essential.  Johnson  et  aL  r.  McCne  et  aL, 
34  ra.  isa  These  considerations  lead  to 
the  condnsion  that  the  plaintiff  was  entitled 
to  relief,  bnt  not  necessarily  to  the  full  ex- 
toit  of  that  granted  by  the  trial  conrt 
There  is  no  suggestion  of  a  pnrpose  to  hare 
the  first  will  enforced  as  such.  By  making 
it,  Mrs.  Nelson  confirmed  her  obligation  to 
make  her  hiiri)and  ho:  devisea  and  legatee, 
bat  she  did  not  necessarily  incapacitate  her- 
self from  making  a  later  will  which  sboold 
be  valid  except  so  far  as  it  Bhonld  Impinge 
npon  this  obligation.    40  Cyc.  10T4. 

"One  may  bind  oneself  to  make  a  beqnest 
or  dcTlse  of  a  certain  amount  or  of  a  eertaln 
piece  of  property,  or  perhaps  of  what  one 
now  owns.  •  •  •  That  is  only  saying 
that,  the  relation  of  debtor  and  creditor  hsT- 
iBff  been  created,  it  may  be  agreed  between 
the  parties  that  the  creditor's  daim  shall  be 
paid  after  the  debtor's  death  out  of  property 
tt  the  debtor  now,  it  may  be,  q>eclflcally 
designated  for  the  purpose.  That  agreement 
may.  In  a  case  otherwise  proper,  be  specifical- 
ly enforced  against  the  debtor's  estate  after 
his  death.  •  •  •  Without  making  any 
sndi  agreement  at  all,  the  debtor  may  be- 
come so  InvolTed  as  not  to  be  able  to  dispose 
of  his  property  by  will,  except  to  bis  credi- 
tors aooording  to  their  rights.  Bat  he  may 
make  and  revoke  wills  notwithstanding,  and 
his  acts  may  be  perfectly  good  as  testamen- 
tary acts  0.  e.,  acts  oitltled  to  probate).  Thm, 
baring  made  a  will  In  accordance  with  a 
Mnding  agreement  to  devise  a  certain  piece 
of  land,  he  may  revoke  the  will  entirely,  so 
that  the  instrument  cannot  be  admitted  to 
probate  at  all,  or  he  may  revoke  the  particular 
devise,  so  that  it  can  be  admitted  to  probate 
only  as  it  stands  after  the  act  of  revocation. 
•  •  •  Nor  would  any  court  attempt  to 
restrain  him  from  the  act  The  agreement, 
however,  would  of  course  be  binding  stllL 
Nothing  more  than  this  is  in  reality  meant 
by  such  a  statement  as  that  in  Andlng  v. 
Davis,  38  Miss.  674,  77  Am.  Dea  6B8,  that  the 
will,  once  made  according  to  the  contract, 
wonld  be  irrevocable  in  regard  to  the  par- 
ticnlar  property  to  be  devised;  the  will  can- 
not be  revoked  so  as  to  destroy  the  binding 
contract,  that  is  all."  1  Jarman  on  Wills, 
(6th  Ed.)  Blgelow's  note,  pp.  18,  IB. 

"Nor  would  it  be  incooslatent  with  what 
has  been  said  to  say  that  one  may  bind  him- 
self by  contract  not  to  revoke  one's  will. 
There  Is  no  way  of  preventing  a  person  from 
brcAklng  such  agreement  The  instrument, 
being  a  will  and  not  itself  creating  rights 
while  tiM  taatator  la  allv%  nay  be  levoked 


by  him.  It  matters  acA;  as  regards  that 
power  of  revocation,  that  by  some  other 
transaction  the  testator  has  bound  himself 
not  to  revoke  tlie  will;  soch  fact  wonld  avail 
nothing  in  a  court  of  probate  upon  an  at- 
tempt to  set  up  a  will  which  the  testator  bad 
revoked  according  to  law.  All  that  the  ex- 
ternal agreement  amounts  to  is  that,  if  It  is 
broken,  the  courts  will  enforce  performance 
of  the  thing  promised,  ont  of  the  estate  of 
the  party  bound,  after  his  death."  Bigelow 
on  Wills,  p.  110. 

"The  general  rule  under  which  the  revo- 
cable character  of  wills  is  universally  admit- 
ted to  exist  is  subject  to  a  seeming  exception, 
where  the  execution  of  the  will  is  a  part  of  a 
contract  to  make  a  will,  and  the  jiersou  in 
whose  favor  the  devise  was  made  has  gone 
Into  iKMsession  and  made  expenditures  upon 
faith  in  the  contract  Perhaps  it  is  hardly 
correct  to  claim  that  the  wUl  is  Irrevocable. 
While  the  testator  may  destroy  the  will  or 
execute  another  revoking  It,  the  contract  it- 
self cannot  be  rescinded,  and  will  be  enforced 
by  the  court  In  favor  of  the  person  who  has 
acted  upon  it"    1  nnderhiU  on  Wills,  i  280. 

[4]  As  already  pointed  out  Mrs.  Nelson 
did  not  promise  to  devise  specific  real  estate 
to  her  husband,  but  to  leave  to  him  such  prop- 
erty, real  and  personal,  as  she 'should  own 
at  the  time  of  her  death.  The  plalntlfTs 
claim  is  subordinate  to  that  of  creditors  of 
the  estate.  If  the  personal  iH-operty  is  In- 
sufficient to  pay  all  valid  demands,  so  much 
of  the  real  estate  as  may  be  necessary  for 
the  purpose  may  be  sold  by  the  executor.  The 
will  contained  a  provision  for  the  erection 
of  a  monnme&t  at  the  testator's  grave,  at  a 
cost  of  not  over  $100.  This  amount  Is  obvi> 
ously  reasonable. 

[6]  The  statute  gives  funeral  expenses 
priority  over  all  other  demands  against  the 
estate  of  the  decedent  Gen.  Stat  1000,  i 
3515.  "The  expense  of  erecting  a  suitable 
monument  over  the  grave  of  the  deceased  is 
to  be  classed  among  the  funeral  expenses." 
4  Words  and  Phrases  Jud.  Def.  3008.  There- 
fore the  executor  is  authorized  to  carry  out 
this  provision  of  the  will,  even  if  the  sale  of 
a  part  of  the  real  estate  is  thereby  mad* 
necessary. 

[I]  The  plaintlfr  alleges  tn  his  petition 
that  the  first  will,  which  he  accepted  as  a 
compliance  with  the  agreement,  contained  a 
provision  requiring  him  to  pay  to  his  wife's 
son,  Clarence  Schoonover,  |fiOO  "at  such  times 
and  in  such  amounts  as  he  can  without  in- 
convenience to  himself."  The  requirement 
to  pay  the  amount  named  was  absolute^ 
notwithstanding  the  qualification  respecting 
time  and  manner,  which  should  doubtless  be 
construed  as  requiring  payment  to  be  made 
within  a  reasonable  time.  Benton  t.  Benton, 
78  Kan.  366,  07  Fae.  378,  ISO  Am.  St  Rep. 
876,  27  L.  B.  A.  (N.  S.)  300.  See,  also,  note. 
It  is  not  a  substantial  Impairment  of  the 
plaintiff's  lights  under  the  original  will  to 
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make  this  |600  a  direct  charge  npon  tbe 
estate  an^  to  require  It  to  be  bandied  by  a 
trustee  for  tbe  benefit  of  the  teetator's  son, 
instead  of  being  paid  to  him  outright.  The 
new  will  \a  therefore  enforceable  to  the  ex- 
tent that  the  executor  may  set  apart  to  bim- 
self,  in  bis  capacity  as  trustee  for  Clarence 
Schoonover,  the  sum  of  $600,  to  be  derived, 
if  necessary,  from  the  sale  of  real  estate. 

Tbe  defendants  maintain  that  tbe  plaintiff 
Is  not  entitled  to  enforce  the  contract  with 
his  wife,  because  he  had  violated  it  by  caus- 
ing the  title  to  one  tract  of  land  to  be  taken 
In  their  joint  names,  instead  of  in  the  name 
of  his  wife,  as  the  agreement  required.  This 
tract  was  afterwards  sold,  and  the  proceeds 
were  Invested  in  land,  tbe  title  to  which  was 
taken  in  the  name  of  tbe  wife.  We  do  not 
think  the  fact  tliat  for  a  time  the  title  was 
allowed  to  rest  in  both  tbe  husband  and  wife 
is  fatal  to  a  recovery  on  the  contract 

The  Judgment  of  the  district  court  is 
modified  to  this  extent;  the  provision  setting 
the  wlU  is  vacated;  tbe  provisions  for  vest- 
ing the  title  to  the  real  estate  In  tbe  plaintifT 
are  affirmed,  subject  to  the  qualification 
that,  in  tbe  absence  of  sufiJdent  personal 
property,  so  much  of  It  may  be  sold  by  the 
executor  as  proves  to  be  necessary  for  the 
purposes  beieinbefore  Indicated.  All  tbe 
Justices  concurring. 


(89  Kan.  299) 

DABNET  et  aL  v.  COMES  et  aL      , 
(Supreme  Court  of  Kansas.     April  12,  1913.) 

Costs  (S  144*)— Appbai.  Bono  —  Juoqubnt 

Against  Subeties. 

tJnder  Gen.  St.  190»,  r6205' (Code  Oiv. 
Proc  i  610/),  Judgment  may  be  entered  against 
sureties  on  a  cost  bond  on  motion  ta^  any  per-- 
SQn  having  a  right  to  any  part  of  the  costs. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  i  659;    Dec.  Dig.  §  144.'*] 

Appeal  from  District  Court,  Chautauqua 
County. 

.Action  by  W.  M.  Dabney  and  others  against 
A.  E.  Comes  and  othera  Judgment  for 
plalntifte,  and  defei^dants  appeal.     Affirmed. 

J.  W.  Mertz  and  J.  £L  Brooks,  both  of  Se- 
dan, tor  appellants.  Carl  Ackarman,  of  Se-' 
dan,  for  appellees. 

PER  CURIAM.'  Tbe  sureties  on  •  cost 
bond  appeal  from  a  Judgment  entered 
against  them  for  tbe  amount  of  costs  ad- 
Judged  against  tbe  plaintiff  in  tbe  action. 
The  Judgment  was  entered  by  the  court  upon 
motions  filed  by  the  former  clerk  of  the  dis- 
trict court  and  by  the  defendants  after  final 
Judgment  had  been  rendered  in  the  action 
in  favor  of  tbe  defendants  and  against  the 
plaintiff. 

The  objections  which  are  urged  against 
tbe  Judgment  are  without  merit.  The  sure- 
ties were  not  entitled  to  a  Jury  trial.  There 
was  no  disputed  question  of  fact    It  would 


be  strange  if  a  court  Teqnifed  tlie  aid  of 
a  Jury  In  determining  tbe  amount  of  costs 
which  have  accrued  In  an  action  and  of 
which  the  records  of  tbe  court  are  tlie  only 
evidence.  Oen.  St  1909,  S  6205  (Code  Oir.' 
Proc.  f  610),  authorizes  the  court  upon  mo- 
tion of  tbe  defendant  or  any  person  having  a 
right  to  any  part  of  tbe  costs  to  enter  up- 
Judgment  against  tbe  surety  for  the  amount 
of  costs  adjudged  against  the  plaintiff  and 
remaining  unpaid.  Ten  days'  notice  of  tbe 
motion  is  required  and  tbe  Judgment  is  to 
be  entered  in  the  name  of  the  defendant. 
The  proceeding  is  a  summary  one.  The  pro- 
visions of  the  statute  were  followed  in  the 
present  case,  and  no  reason  is  shown  wliy 
the  Judgment  should  not  be  afilhned. 
It  is  affirmed. 

(g»  Kan.  e?) 

ROGERS  ▼.  LISrDSAY.t 
(Supreme  Court  of  Kansas.     Aiptil  12,  1918.) 

(BylMui  It  the  Court.) 

GUABDIAN    AND    WABD    (J    150*)— COMPENSA- 
TION—MlBTAKB  IN  ACCOONTB. 

Mere  mistakes  in  keeping  acconnts  with  the 
estate,  where  no  fraud  is  shown,  do  not  forfeit  a 
guardian's  right  to  compensation  for  his  serv- 
icee. 

[E3d.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  {{  498hQO0,  602,  604.-^7: 
Dec  Dig.  I  15a*J 

Appeal  from  District  Oourt,  Neoabo 
County.  '     ■ 

Action  by  Robert  C.  Rogers  against  Min- 
nie M.  Lindsay,  as  administAtrlx  of  George 
N.    lindsay.'.    Judgment,  for   plaintiff,    and. 
defendant  appeals.    Modified  and  remanded. 

'Smith  ft  Brobst,  of  Chaaute,  for  appel- 
lant. Lapham  &  Lapham,  of  Chanute,  for 
appellee. 

SMITH,  3.  From  February,  1898,  until 
the  latter  part  of  the  yea*  1908,  \^hen  J.  O. 
Merritt  was  appointed  his  successor,  George' 
N.  Lindsay  was  the  guardian  of  the  appel- ' 
lee,  then  a  minor.  Merritt  served  as  such 
guardian  until  appellee  attained  his  -majori- 
ty, and  In  due  time  made  settlement  of  tbe 
estate  that  came  into  tils  hands.  Thereafter 
In  February,  1910,  the  appellee  commenced 
this  action  against  Minnie  M.  Lindsay,  as 
administratrix  of  the  estate  of  George  N. 
Lindsay,  to  recover  the  sum  of  $994.74,  with 
interest,  which  be  claimed'  Lindsay,  as 
guardian,  had  received  and  had  not  account- 
ed for  or  turned  over  to  his  successor,  Mer- 
ritt 

The  action  was  tried  on  proper  pleadings, 
and  no  trial  error  occurred,  except  as  here- 
inafter referred  to.  Judgment  was  rendered 
in  favor  of  tbe  appellee  for  $835  and  Interest 
and  costs.  Motion  for  new  trial  was,  over- 
ruled and  appeal  taken. 

The  errors  alleged  are  that  the  court  err- 
ed in  rendering  Judgment  against  appellant 
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for  too  large  an  amoant,  In  rendering  lodg- 
ment against  the  appellant  for  costs,  and 
In  orerruUng  the  motion  for  a  new  trial. 

The  amoant  of  the  Judgment  rend«ed  Is 
too  large  In  this:  That  no  act  or  conduct  on 
the  part  of  Lindsay,  as  guardian,  U  shown 
which  should  deprive  him  or  his  etilate  ot 
reasonable  comijensation  for  hU  services. 
At  most  the  evidence  shows  that  Lindsay, 
as  guardian,  made  mtotakes  and  omlssioBS 
In  bis  account  and  reports  both  adverse  to 
himself  and  to  his  ward.  No  suggestion  of 
intended  fraud  Is  made.  Mere'  mistakes  In 
keeping  acconntti  do  not  forfeit  a  guard- 
ian's right  to  compensation  for  his  services. 

The  case  b  remanded,  with  instructions  to 
try  the  question  and  determine  the  value  of 
the  services  rendered  by  Lindsay  as  guard- 
ian, and  to  deduct  enib '  amount  froin  the 
Judgment  rendered,  and  the  Judgment  so 
modified  la  affirmed.  AB  -the  Justices  con- 
curring. 


(UKan.  289) 

mcintosht.  ssandabd  oil  CX).t 

(Snpreme  Court  of  Kansas.     April  12,  1918.) 

^fiff  liatw  by  the  Oovtrt.) 

1.  NlOfUSBKOE  (S  182*>— OOHTBIBUrroST  Nko- 

i.ioKiic»— BviuENCE  oi-  Intoxication. 

Upon  tbe  issue  whether  at  a  particular 
time  a  person  ^as  exercising  due  care  for  his 
own  safety,  evideace  that  he  was  intoxicated 
ia  ordinanly  admiaaibU,  not  as  cotastitotlng  or 
conclusively  establishiiiK  ne^Ugeiice  on  hia  pfurt, 
but  ae  bcins  a  circumstance  to  be  conBldered 
in  determining  the  matter. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  $|  267-266;    Dec.  Dig.  |  182.*]  • 

2.  New  Tbial  (j   35*)— Excujstow  of  Evi- 
dence— Showiro  as  to  Answebs  Expected. 

The  refusal  of  tbe  trial  court  to  allow  the 
defendant  to  cross-examine  the  plaintiCC  upon  an 
important  matter  can  be  urged  as  a  ground  for  a 
new  trial  without  a  showing  as  'to  what  an- 
swers tbe  plaintiff  would  have  returned  it  tbe 
rejected  inquiries  had  been  permitted.  The  pro- 
vision of  Code  Civ.  Proc.  §  307  (Gen.  St.  la09, 
i  5001),  that  when  the  ground  oi  a  motion  for 
a  new  trial  is  error  in  the  exclusion  of  evidence 
each  evidence  diall  be  produced  at  the  hearing, 
does  not  apply  to  that  situation. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  SS  51-55;   Dec.  Dig.  |  35.*] 

Z.  Master  and  Servant  (S  258*)— Ihjubixb 

TO  Sebvant— Pi-eading. 

The  issue  of  negligence  in  an  employer  in 
failing  to  exercise  due  care  to  provide  for  Ms 
employe  a  safe  place  in  which  to  worlc  may  be 
presented  by  allegatioas  of  specific  acts  or  omis- 
sions, without  in  so  many  words  referring  to 
the  safety  of  tbe  working  place. 

[E5d.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  Si  810-836;  Dec.  Dig.  $ 
258.*J 

Joimston,  O.  J.,  dissenting. 

Appeal  from  District  Court  Wyandotte 
County. 

Action  by  Manuel  S.  Mcintosh  against  the 
Standard  Oil  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.     Reversed. 


Frank  Hagerman,  of  Kansas  City,  Md.,  and 
A.  Ll.  Berger  and  m  B.  Adams,  both  of  Kan- 
sas City,  Kan.,  for  appellant  T.  P.  Ander- 
son, of  Kansas  City,  Kan.,  and  E.  K. 
BoUnett  of  Colorado  Springs,  Colo.,  for  ap- 
pellee. 

MASON,  J.  Manuel  S.  Mcintosh,  a  team- 
ster In  the  employ  of  the  Standard  Oil  Com- 
pany, was  engaged  In  hauling  oU  with  a 
wagon  drawn  by  three  mules.  While  he  was 
filling  the  tank  on  bis  wagon  from  a  stand- 
pipe  in  the  storage  yard,  the  team  ran  away. 
Mclntoeh  was  injured.  He  sued  the  company, 
alleging  tliat  the  runaway  was  caused  by  an 
empty  barrel  being  negligently  loosened  from 
a  rick  and  permitted  to  roll  toward  and  oloae 
to  the  mutes.  He  recovered  a  Judgment 
from  which  the  defendant  appeals. 

11]  'Xtie  answer  alleged  In  general  tacma 
that  the  platntlff'a  own  cavelessness  contrib- 
uted to  hia  injuries,  without  spedfytng  the 
acta'  or  omissions  relied  tipcn  as  oonatttuting 
each  ooatilbutoey  negliganee.  No  motion  was 
made-to  adke  the  allegations  Iw  this  regard 
more  deflidte.  The  defendant  offend  evidence 
for  the  purpose  of  proving  that  atth6tlm«  of 
the  Injury  the'  plaintiff  'was  Intoxicated.  The 
Offer  was  refused,  and  complaint  is  made  of 
that  ruling.  Upon  the  Issue  whether'  at  a 
particular  time  a  person  was  exercising  due 
ctre  for  his  own  safety,  evldoice  that  ke  was 
under  thd  Inituenee  of  liquor  is  clearly  admtt- 
slble,  not  as  conclusively  establishing  that  he 
was  negligent  bat  as  having  an  obvloDs  bear- 
ing upon  the  matter.  28  Cyc.  634;  note,  18 
Ann.  Cas.  1176.  The  plaintiff  contends,  how- 
ever, that  If  the  exclusion  of  this  evidence 
was  error  It  was  not  prejudicial,  because  In- 
toxication Ml  his  xiart  could  not  constitute 
negligence  In  Itself,  and  there  was  no  evi- 
dence that.  If  he  was  Intoxicated,  hia  condi- 
tion in  that  respect  in  any  way  contributed 
to  his  injury.  In  support  of  this  view  it  Is 
argued  that  the  plaintiff  did  everything  that 
could  have  been  required  of  a  reasouably  pru- 
dent man,  and  therefore  his  condition  as  to 
drunkenness  or  sobriety  was  Immaterial. 
This  amounts  to  asserting  that  there  was  no 
evidence  whatever  that  the  plaintiff  was 
guilty  of  contributory  negligence  in  any  re- 
spect We  think,  under  all  the  evidence,  it 
was- a  fair  question  for  the  Jury  whether  the 
plaintiff's  own  conduct  was  such  as  to  pre- 
clude a  ref»very,  and  the  trial  court  was  evl" 
deutly  of  that  opinion,  for  tbe  question  was 
submitted  for  their  determination.  If  It  were 
conceded  or  conclusively  established  that  the 
plaintiff  did  everything  for  his  own  pro- 
tection that  a  sober  man  could  have  done, 
then  doubtless  evidence  of  his  drnnkeaneas 
would  not  be  material.  But  It  was  for  the 
jury  to  decide  precisely  what  took  place,  and 
the  plaintiff's  condition  as  to  sobriety  might 
have  a  bearing  in  determining  this.  And 
whether,  if  he  was  drunk,  that  fact  lessened 
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his  efTectlveness  In  preTentlng  or  escai^ng 
danger,  was  likewise  a  matter  to  be  passed 
on  by  them. 

[2]  Tb«  statute  requires  that  where  the 
grooud  of  a  motion  for  a  new  trial  is  error 
in  the  exclusion  of  evidence,  such  eridence 
shall  be  produced  at  the  hearing  of  the  mo- 
tton.  Code  av.  Proa  |  307  (Gen.  St  1909, 
I  6901).  The  abstract  does  not  show  that 
at  the  hearing  of  the  motion  for  a  new  trial 
In  this  case  any  evidence  was  produced  that 
the  plaintiff  was  in  fact  intoxicated  when  he 
received  hia  injury.  This  omlBsion  prevents 
a  reversal  upon  the  ground  of  the  exclusion 
of  the  testimony  of  the  witness  produced  by 
the  defendant  at  the  trial,  but  the  question 
of  the  materiality  of  evidence  regarding  the 
plaintiff's  condition  as  to  sobriety  is  present- 
ed in  another  aspect:  One  of  the  rulings 
complained  of  Is  the  refusal  of  the  trial 
court  to  allow  the  plaintiff  to  be  cross-ex- 
amined upon  that  subject  We  do  not  think 
the  statute  referred  to  applies  to  that  situa- 
tion. The  defendant  could  not  be  bound  by 
the  testimony  of  the  plaintiff.  It  had  a  right 
to  cross-examine  him  before  the  Jury  with 
reasonable  fullness  and  freedom,  asking  any 
pertinent  questions  relating  to  the  circum- 
stances of  his  injury,  for  the  purpose  of  test- 
ing his  credibility,  as  well  as  of  bringing  out 
hlB  version  of  all  the  details  of  the  transac- 
tion for  use  In  the  preparation  of  the  de- 
fensew  The  ruling  complained  of  did  not 
result  merely  Jn  the  exclusion  of  certain 
evidence;  It  in  effect  denied  the  right  of 
cross-examination  of  the  adverse  party  upon 
a  vital  matter  lying  i)eculiarly  within  his 
knowledge,  by  unduly  restricting  its  scope, 
and  was  prejudicial  whether  or  not  the 
plaintiff  would  have  returned  such  an  answer 
to  any  particular  question  as  would  liave 
been  obviously  against  his  Interest.  The  sit- 
uation In  this  regard  is  the  same  as  that 
presented  in  Polley  v.  Oil  Co.,  131  Pat  677, 
decided  at  this  sitting.  The  probability  that 
the  ruling  affected  the  result  seems  sufficient 
to  require  a  new  trial. 

[3]  The  plaintiff  was  permitted  to  rely  up- 
on evidence  that  the  moles  were  frightened 
by  the  noise  made  by  the  rolling  of  several 
barrels,  Instead  of  one  of  them  coming  to- 
ward and  near  to  them,  as  alleged  in  the 
petition,  and  an  amendment  to  meet  this  sit- 
uation was  allowed  after  the  verdict  was  re- 
turned. These  rulings  are  complained  of. 
They  seem  to  have  been  well  within  the  dis- 
cretionary power  of  the  court,  and  as  the 
question  cannot  arise  at  a  new  trial  it  is  not 
now  important  Complaint  is  also  made  of 
an  instruction  that  the  defendant  was  bound 
to  exercise  ordinary  care  to  provide  for  the 


plaintiff  a  safe  place  in  which  to  work,  when 
the  t)etltlon  did  not  In  so  many  words  charge 
negligence  in  that  regard.  It  was  a  fair 
question  for  the  Jury  whether  the  place 
where  the  plaintiff  was  doing  the  work  as- 
signed him  was  rendered  unsafe  for  the  pur- 
pose by  allowing  the  empty  barrels  to  bo 
handled  in  the  manner  testified  to.  The  peti- 
tion attributed  the  negligence  complained  of 
to  the  superintendent  of  the  yard.  The  in- 
structions spoke  of  the  defendant's  failure 
to  exercise  proper  care  "by  its  foreman,  or 
other  person  having  charge  of  said  barrels." 
This  is  urged  as  an  undue  broadening  of  the 
issues,  but  is  not  subject  to  that  criticism. 
The  refusal  of  an  instruction  asked  by  the 
defendant  seems  to  have  been  Justified  upon 
the  ground  that  so  far  as  it  was  necessary  It 
was  covered  by  the  general  charge. 

Upon  the  ground  indicated  the  Judgment 
Is  reversed  and  a  new  trial  ordered. 

BURCH,  SMITH,  POETEE,  BENSON,  and 
WEST,  JJ.,  concurring. 

JOHNSTON,  O.  J.  (dissenting).  I  do  not 
concur  in  the  Interpretation  given  to  section 
307  of  the  Civil  Code.  To  entitle  a  party  to 
a  new  trial  of  a  cause  or  to  a  review  of  a  de- 
cision excluding  evidence  or  denying  a  fatr 
opportunity  to  produce  evidence  at  the  trial, 
the  evidence  sought  to  be  shown  must  be  pro- 
duced on  the  motion  for  a  new  triaL  This 
requirement  is  in  plain  Einglish  and  applies 
to  "all  cases."  No  exception  is  made  where 
the  evidence  excluded  is  sought  to  be  obtain- 
ed on  cross-examination,  nor  where  a  party 
to  the  case  is  the  witness  whose  testimony  Is 
sought  The  testimony  of  a  party  to  the  case 
may  be  obtained,  and  he  may  be  subjected 
to  a  cross-examination  the  same  as  any  other 
witness,  and  the  testimony  proposed  to  be 
obtained  from  him  can  be  shown  on  the  mo- 
tion for  a  new  trial  without  difficulty.  There 
is  no  exception  of  that  kind  In  the  statute, 
and,  furthermore,  I  can  see  no  reason  why 
such  an  exception  should  be  made.  The  re- 
striction of  the  cross-examination  of  a  party 
or  other  witness  is  only  a  denial  of  a  fair 
opportunity  to  produce  evidence,  and  the 
Code  expressly  provides  that,  whether  it  is 
evidence  excluded  or  the  want  of  a  fair  op- 
portunity to  produce  evidence,  the  proposed 
evidence  must  be  produced  on  the  hearing  of 
the  motion  for  a  new  trial.  If  the  evidence 
sought  to  be  obtained  from  the  party,  either 
by  direct  or  cross  examination,  Is  immaterial, 
a  new  trial  should  not  be  granted,  and  the 
theory  is  that  its  materiality  must  be  shown 
on  the  hearing  of  the  motion  for  a  new  trial 
or  the  motion  should  be  denied. 
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<88  Kan.  (7t) 

McI^IN  ▼.  PARKOE. 
<Snpreme  Coart  of  Kansas.     April  12,  191S.) 

On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  129  Pac.  1140. 

MASON,  3.  A  petition  for  rehearing  lias 
been  carefully  considered,  bnt  the  court  re- 
mains of  the  opinion  that  the  case  was  right- 
ly decided.  Supplementary  to  tbe  original 
opinion.  It  may  be  said  that  we  do  not  deter- 
mine that  the  action  in  Kansas  on  the  Mis- 
souri Judgment  could  not  have  heesi  revived 
In  the  name  of  the  Missouri  administrator; 
nor  is  the  decision  based  upon  the  view  that 
technically  the  title  to  that  judgment  was 
vested  In  the  Kansas  executrix,  rather  than 
In  the  Missouri  administrator.  The  domldl- 
lary  representative,  however,  lias  In  a  sense 
a  title  to  all  the  property  of  the  testator, 
wherever  situated.  18  Cyc  1228,  1229.  The 
executrix  cannot  be  regarded  as  a  stranger 
to  the  action  brought  by  the  testator  In  this 
state  upon  the  Missouri  Judgment.  A  pay- 
ment to  the  executrix  would  be  a  complete 
protection  to  the  defendant,  and  under  the 
circumstances  of  the  case  we  hold  that  he 
cannot  defeat  the  action  on  the  ground  that 
the  revivor  could  only  have  been  lawfully 
had  in  the  name  of  the  foreign  representa- 
tive. 

The  statements  made  in  the  original  opin- 
ion as  to  the  contents  of  the  petition  on 
which  the  Missouri  Judgment  was  based 
were  derived  from  the  recitals  of  the  Judg- 
ment— a  source  which  we  regard  as  suffi- 
cient for  the  purpose  of  indicating  the  char- 
acter of  the  Judgment  The  statement  as  to 
the  character  of  the  plaintlfTs  cause  of  ac- 
tion was  not  entirely  accurate.  It  read:  "In 
each  instance  the  plaintiff  asked  to  have  the 
court  annul,  on  account  of  fraud,  a  contract 
which  he  had  made  with  the  defendant  for 
the  purchase  of  real  estate."  From  the  re- 
citals of  the  Judgment  it  In  fact  appears  that 
in  most  Instances  what  the  plaintiff  charged 
was,  not  that  the  defendant  sold  him  prop- 
ter directly,  but  that  he  induced  him  to  Join 
in  buying  property  from  others,  overstating 
tlie  price,  and  defrauding  him  of  the  differ- 
ence. In  these  Instances  the  court  annulled 
the  contract  betweoi  the  plaintiff  and  the 
defendant,  giving  the  plaintiff  Judgment 
fttr  the  amount  he  had  paid,  and  requiring 
Urn  to  deed  his  interest  in  the  property  to 
the  defendant.  The  correction  is  made  for 
the  sake  of  accnracy,  but  is  not  tbougAit  to 
affect  die  legal  question  lnv<dved. 

We  realize  that  the  defmdant  ia  exposed 
to  an  apparent  hardship  by  the  Kansas  court 
mdertaklBg  to  enfbrce  the  foreign  Jodg- 
ment,  inasmuch  tm  it  lutto  no  power  to  com- 
pel the  deUvery  of  the  deeds  deposited  with 
tke  dark  af  th«  Hlawniii  eonrt  for  bla  bene- 


fit. We  remain  of  the  opinion,  however, 
that  inasmuch  as  the  Judgment  by  Its  terms 
is  payable  without  condition,  the  plaintiff 
is  entitled  to  sue  upon  it  in  this  state,  where 
its  Justice  or  injustice  is  not  a  matter  of  in- 
quiry. If  collection  is  made  here,  it  must 
be  presumed  that  the  defendant,  upon  show- 
ing that  fact  to  the  Missouri  court,  can  ob- 
tain his  deeds,  Just  as  he  might  do  if  the 
Judgment  had  been  satisfied  In  any  other 
manner,  and  Just  as  he  might  procure  a  dis- 
charge of  any  judgment  against  him,  the 
amount  of  which  had  been  collected  by  milt 
thereon  in  another  state. 


(M  Kan.  4a) 
MONTGOMERY  v.  SliATER  et  aL 
(Supreme  Court  of  Kansas.     April  12,  1913.) 

On  rehearing.  Former  Judgment  (87  Kan. 
848,  126  Pac.  1085)  adhered  to. 

PER  CURIAM.  The  former  Judgment  Is 
adhered  to. 

(»  Kan.  444) 

pmUiiPS  V.  CARPHn«:Eai. 

(Supreme  Court  of  Kansas.     April  12,  1918.) 

Appeal  from  District  Court,  Sedfrwick  County. 

Action  by  Almira  C.  Phillips  against  L.  C 
Oatpenter.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

David  Smyth  and  J.  W.  Smyth,  both  of  Wt<dl- 
ita,  for  appellant  Blake  &  Ajres  and  O.  A. 
McCorkle,  both  of  Wichita,  and  J.  W.  Cava- 
naugh,  of  Paw  Paw,  Mich.,  for  appellee. 

PER  CURIAM.  The  only  question  presented 
for  consideration  is  whether  or  not  the  plaintiff 
established  a  completed  gift  to  her  from  ber 
husband  of  the  property  in  controversy. 

The  evidence  was  ample  to  sustain  the  vei^ 
diet,  and  the  judgment  of  the  district  court  is 
affirmed. 

(»  Kan.  444) 
CLELIAND  V.  GLELDAND. 
(Supreme  Court  of  Kansas.     April  12,  1913.) 

Appeal  from  District  Court  Finney  County. 

Action  foy  Alma  Clelland  against  Albert  Clel- 
land.  Judgment  for  plaintiff,  and  defendant  n9- 
peals.     Affirmed. 

O.  S.  Bowman,  H.  G.  Bowman,  and  It.  O. 
Kelley,  all  of  Newton,  for  appellant  Fred  J. 
Elvans^  of  Garden  City,  and  Smith  ft  Smith,  of 
Hutchinson,  for  amtellee. 

PER  CURIAM.  The  appeal  is  subject  to  dis- 
missal because  the  appellant  has  failed  to  com- 
ply with  an  order  of  this  court  to  pay  the  ap- 
Eellee  a  sum  of  money  to  enable  her  to  present 
er  side  of  the  controversy.  Some  affidavits  are 
filed  for  the  appellant  attempting  to  excuse  liifl 
default  but  ne  withholds  any  statement  of 
his  own  respecting  bis  ability  to  comply  with 
the  order.  However,  the  court  has  investigated 
the  merits  of  the  appeal,  and  finds  that  none  of 
the  assignments  of  error  is  well  taken. 

Consequently  the  Judgment  ol  the  district 
court  Is  affirmed. 
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TARQUHARSON  r.  UGHTNBB. 
(Supreme  Court  of  Kansas.     April  12,  1913k) 

Appeal  from  Metrict  Court,  Sedgwick  County. 

Action  by  W.  L.  Farquharson  against  J.  IS. 
lightner.  Verdict  for  plaintiff.  Frcjm  an  order 
cranting  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

McGlU.  Blood  &  McOormick,  of  Wichita,  for 
appellant  Adams  &  Adams,  ot  Wichita,  for  ap- 
pellee. 

PER  CURIAM.  The  order  of  the  district 
court  granting  a  new  trial  is  affirmed,  in  ac- 
cordance with  the  well-settled  rule.  Bourguin 
T.  Railway  Co.,  88  Kan.  183,  127  Pac.  770; 
Murray  v.  Railway  Co.,  87  Kan.  750,  125  Pac. 
45;  Putnam  v.  King,  87  Kan.  842,  12«  Pac. 
1093 ;   and  cases  cited  in  these  opinions. 


RICHARDS  et  ux.  v.  WARNEKROS  et  ux. 
(Supreme  Court  of  Arizona.    April  15,  1913.) 

1.  Evidence  (J  418*)  —  Parol  Evidence  — 
Notes— Persons  Liable. 

A  negotiable  instrument  passes  solely  on 
the  credit  of  the  matter,  and  it  is  not  permis- 
sible, in  an  action  thereon,  to  show  that  the 
malcer  was  agent  for  a  third  person  so  as  to 
charge  such  third  person. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §S  1722,  1906-1911;  Dec.  Dig.  § 
418.*) 

2.  Husband  and  Wife  (§  267*)— Commtjnitt 
Pbopebty— Chattel  Mostgao)^. 

Under  Civ.  Code  1901,  par.  3104,  providing 
that  during  coverture  personal  property  of  the 
commiiuily  shall  be  disposed  of  by  the  husband 
only,  a  chattel  mortgage  on  fommuuity  property 
securing  a  note,  both  aisncd  only  by  the  wife 
individually,  is  not  enforceable,  even  though 
She  was  in  fact  acting  as  agent  for  her  husband 
in  giving  them. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  1%  808,  929-938;  Dec. 
Dig.  S  267.»] 

3.  Action  (|  50*)— Misjoindeb— Parties  Ik- 

VOLVED. 

.  An  action  against  the  wife  on  a  note  sign- 
ed by  her  individually  is  improperly  joined  with 
one  against  her  huabaod  and  herself  on  notes 
and  mortgages  jointly  given,  for  it  is  a  pre- 
requisite to  tile  joinder  of  causes  of  action  that 
all  shall  aifect  all  of  the  parties  defendant. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent. 
Dig.  ii  511-647;   Dec.  Dig.  {  50.*] 

Appeal  from  Superior  Court,  Cochise  Coun- 
ty; J.  E.  O'Connor,  Judge. 

Action  by  Paul  B.  Warnekros  and  wife 
against  John  R.  Richards  and  Isabel  Rich- 
ards, his  -wife.  From  a  judgment  tor  plain- 
tiffs, defendants  appeal.  Reversed  and  re- 
manded. 

Pickett  &  Pickett,  of  Tombstone,  for  ap- 
pellants. Geo.  H.  Neale,  of  Blsbee,  for  ap- 
pellees. 

ROSS,  J.  This  Is  an  action  brought  by 
appellees  to  collect  three  past-due  promis- 
sory notes.  Two  of  the  notes,  and.  realty 
mortgages  to  secure  them,  were  executed 
Jointly    by    appellants,    who    are    husband 


and  wife,  and  one  of  the  notes  and  a  chattel 
mortgage  to  vecure  its  payment  were  execut- 
ed by  the  appellant  wife  alone.  Three  sep- 
arate causes  of  action  are  set  forth  in  the 
complaint,  one  on  each  note  and  mortgage, 
witb  prayers  for  Judgment  and  foreclosure. 
In  addition  to  tli^  ordinary  allegations  In  a 
suit  on  a  promissory  note  and  to  foreclose. 
In  the  third  cause  of  action  (the  one  based 
on  the  note  and  mortgage  executed  by  the 
wife  alone)  are  the  further  allegations:  That 
Isabel  Blchards  In  executing  note  and  mort- 
gage did  so  as  the  agent  of  her  husband, 
John  B.  Richards,  and  with,  bis  knowledge 
and  consent,. and  that  same  were  given  in 
payment  for  community  property.  The  ap- 
pellants Interposed  to  the  complaint  a  epe- 
cial  demurrer  to  the  effect  that  several  caus- 
es of  action  were  improperly  united,  in  that 
the  first  two  causes  of  action  were  against 
both  appellants  and  the  third  cause  of  ac- 
tion showed  upon  its  face  that  Isabel  Rich- 
ards alone  was  liable.  Demurrer  was  over- 
ruled. Appellants  by  their  answer  admit- 
ted that  the  property  covered  by  the  chat- 
tel mortgage  is  community  property  and  asr 
serted  that  it  could  not  be  incumbered  or  dis- 
posed of  during  coverture,  except  by  the  hus- 
band. Judgment  went  against  the,  appel- 
lants on  the  three  causes  ot  action,  but  com- 
plaint, on  this  appeal,  is  directed  only  to  the 
Judgment  on  the  third  cause  of  action. 

We  shall  consider  but  one  of  the  appd- 
lants'  assignments  of  error,  namely,  that  the 
court  erred  in  overruling  the  special  demur- 
rer. 

The  appellees  proceeded  against  the  appel- 
lants Jointly  on  the  note  and  mortgage  exe- 
cuted In  the  name  of  the  wife  alone,  upon 
the  theory; that  the  wife  in  negotiating  the 
loan  and  in  the  execution  of  those  Instror 
ments  acted  as  the  agent  of  her  husband. 

[1]  The  Instrument  here  sued  on  is  a  ne- 
gotiable promissory  note.  On.  its  face  it  is 
the  individual  note  ot  Isabel  Richards. 
There  Is  .nothing  In  the  note  or  mortgage  to 
indicate  that  she  was  acting  other  than  as 
principal.  The  absence  of  a  suggestion  of 
the  relation  of  principal  and  agent  in  nego- 
tiable paper,  such  as  bills  and  notes,  under 
all  of  the  decisions  has  the  effect  of  preT«it> 
tag  proof  of  that  relation.- 

In  the  note  to  McDonough  r.  Templeman, 
2  Am.  Dec  618,  quoting  Bylee  on  Bills  87, 
and  Wharton  on  Agency,  §  290,  it  is  said: 
"In  regard  to  negotiable  paper,  on  account 
of  Its  qualities,  none  but  those  appearing  on 
its  face  as  bound  can  be  hdd  liable;  and 
hence  no  evidence  can  be  admitted  to  charge 
iwrties  whose  names  do  not  appear  thereon." 

In  Webster  v.  Wray,  19  Neb.  558,  27  N.  W. 
644,  60  Am.  Rep.  764,  at  page  756,  the  dch 
cislons  involving  this  question  are  collated. 
That  <iourt,  after  reviewing  many  of  t&ft 
cases,  made  its  deduction  In  the  following 
language:    "But  It  must  be  confessed  that 
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tbe  welgbt  of  sathoilty,  tt  not  of  reason, 
Is  In  favor  of  tbe  rule  ezclndlntr  all  parol 
evidence,  even  as  between  the  Immediate 
parties  to  tbe  transaction.  It  Is  beld  tbat 
although  the  party  executtng  me  iMtru- 
ment  describes  hlras^  as  'agent,'  yet,  if  the 
name  of  the  principal  is  not  disclosed  upon 
the  face  of  it,  all  evidence  dehors  the  in* 
Btrument,  for  tiie  puriMse  of  holding  him 
thereon,  is  to  be  excluded.  It  is  wholly  im- 
material, therrfor^  tbat  the  agent  had  fnll 
authority  to  make  It  In  behalf  of  bis  iMrin- 
cl^>al;  that  the  consideration  was  ezctnslrely 
received  for  his  benefit;  that  the  plaintifl 
knew  the  agent* s  principal,  and  accepted  the 
note  as  the  promise  of  the  principal.  Wil* 
liams  V.  Robblna,  16  Gray  [Mass.!  77,  77  Am. 
Dec.  396 ;  Slawson  v.  Lbring,  5  Allen  [Mass.] 
34M>  [81  Am.  Dec.  750].  See,  also,  Stackpole 
V.  Arnold,  11  Mass.  27,  6  Am,  Dec.  160; 
Brown  V.  Parker,  7  Allen  (Mass.)  387;  Bed- 
ford Com.  Ins.  Go.  v.  Covell,  S  Mete.  [Mass.] 
442;  Bass  v.  O'Brien,  12  Gray  [Mass.}  477; 
Pents  V.  Stanton^  10  Wend.  [N.  Y;]  i271,  2S 
Am.  Dec.  668;  Tiiurston  v.  Mauro,  1  O. 
Greene  (Iowa)  231;  Kenyon  v.  WUliams,  10 
Ind.  45;  Anderton  v^  Sboup,  17  Ohio  8t  126; 
Taber  v.  Cannon,  8  Mete.  [Mass.]  456;  East 
B.  Co.  V.  Benedict,  6  Gray  [Mass.]  561  [66 
Am.  Dea  .^4];  Bank  of  America  v.  Hooper, 
6  Gray  [Mass.]  567  [66  Am.  Dec.  300];  Da 
Witt  V.  Walton.  5  Seld.  [»  N.  Y.]  571;  and 
Tucker  Manf.  Co.  v.  Fairbanks,'  OS  Mass: 
lOl." 

In  Briggs  v.PartrWge,  64  N.  t.  SOT,  21 
Am.  Rep.  617,  the  court,  after  stating  "that 
a  principal  may  be  charged  upon  a  written 
executory  contract  entered  into  by  an  agent 
In  his  own  name,  within  his  authority,  al- 
thongh  the  name  of  the  principal  does  not 
nppetiv  in  tbe  instrument,  and  was  not  dis- 
closed, and  the  party  dealing  with  the  agent 
supposed  that  he  was  acting  for  himself, 
and  tbat  this  doctrine  obtains  as  well  in  re- 
spect to  contracts  which  are  required  to  be 
in  writing,  as  to  thOse  where  writing  is  not 
essential  to  their  validity,"  further  stat- 
ed tliat:  "There  is  a  well-recognized  excep- 
tion to  the  rule  in  the  case  of  notes  and  bills 
of  exchange,  resting  upon  the  law  mercfhant. 
Persons  dealing  with  negotiable  Instruments 
are  presumed  to  take  tbem  on  the  credit  of 
tbe  parties  whose  names  appear  npon  them; 
and  a  person  not  a  party  cannot  be  charged 
upon  proof  tliat  the  ostensible  party  signed 
or  indorsed  as  bis  agent" 

In  Cragin  v.  liovell,  100  V.  S.  194,  3  8np. 
Ct  132,  27  L.  Ed.  003,  it  was  held  (quoting 
from  syllabus):  "Upon  a  negotiable  prom- 
issory note  made  by  an  agent  In  bis  own 
name,  and  not  disclosing  on  Its  fhce  the 
name  of  tbe  principal,  no  action  lies  against 
the  principal." 

Daniel's  N^otiable  Instruments  (8d  Ed.) 
i  300,  says:  "It  is  a  general  principle  of 
commercial  law  that  a  negotiable  instrument 


must  wear  noaoask,  but  must  reveal  its  char- 
acter upon  Its  face.  And  it  extends  to  the 
llablllt?  of  parties  thereto,  who  must  appear 
as  distinctly  as  the  terms  of  the  instnunent 
itself,  in  order  to  be  bound  by  those  terms." 

The  note  being  negotiable  and  signed  by 
Isabel  Richards  alone,  John  R.  Richards, 
under  the  law,  Is  not  liable  therefor,  and 
suit  thereon  against  him,  as  principal,  can- 
not be  maintained. 

[1, 3]  There  is  a  misjoinder  of  causes  of 
actions,  as  in  the  first  two  causes  both  appel- 
lants were  jointly  liable  and  In  the  third 
cause  the  wife  only  was  liable.  Paragrapb 
1351,  Revised  Statutes  1901,  provides  tbat 
the  defendant  may  demur  where  "several 
causes  of  action  are  Improperly  united." 
The  chattel  mortgage  given  by  the  wife  to 
secure  her  note  was  upon  community  prop- 
erty and  unenforceable,  as  "during  cover- 
ture personal  property  may  be  disposed  of 
by  tlM  husband  only."  Paragraph  SXOi,  R. 
8.  1001.  The  note  given  by  the  wife  was 
ber  individual:  obligation  for  wblchske  and 
her  separate  property  only  were  liable.  Id 
a  suit  on  the  note  her  husband  would  not  be 
a  nece.^ary  party,  and  should  he  be  Joined 
he  would  be  only  a  nominal  defendant  with- 
out liability  to  pay  any  Judgment  obtained. 
"It  la  a  prerequisite  to  the  Joinder  of  caus- 
es of  action,  that  all  of  tbe  causes  AoUld 
afFect  all  the  parties  defendant  to  the  ac- 
tion." Benson  v.  Battey,  70Kan.  288i78Paie. 
844,  a  Ann.'  Cas.  288,  and  note. 

Tbe  special'  demurrer  of  aiH>eUant8  should 
have  been  sustained,  as  there  was  clearly 
a  misjoinder  of  causes  of  action.  The  Judg- 
saent  is  reversed,  and  cause  remanded,  with 
directions  tbat  further  proceedings  be  had 
not  inconsistent  with  this  opinion. 

FRANKLIN,  0.  J.,  and  CUNNINGHAM, 
J.,  concur. 


BOTLB  V.  ORG  PLATA  MIN.  &  MILIi.  CO. 

(Supreme  Court  of  Arizona.     April  15,  1913.) 

1.  Corporations  f|  507*)— Action— Process. 

To  acquire  jurisdiction  In  a  tai  gnit  of  a 
domestic  corpomtion,  it  not  voluntarily'  Bubmit- 
ting  to  juriadictioo,  it  must  be  served  with  pro> 
cess  by  some  method  prescribed  by  law. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  1071-1974,  1976-2000 ;  Dec.  Dig. 
§  507.»] 

2.  CoBPOBATioNs  (S  UOT*)— DoMiwno  COBPO- 

•   BATION— SEBVICE    WITH    PBOCESB. 

Civ.  Code  1901,  par.  1323,  authorizes  sum- 
ruons  in  a  suit  against  a  corporation  to  be  serv- 
ed on  an  officer  of  it,  or  on  the  local  agent  rep- 
resenting it,  in  the  county  in  which  the  suit  is 
brought,  or  by  leaving  a  copy  at  the  principal 
office  of  the  company  during  oiBce  hours.  Par- 
agraph 1324  authorizes  service  on  a  domestic 
corporation,  not  having  an  officer  in  the  terri- 
tory on  whom  service  can  be  made,  by  deposit- 
ing a  copy  of  tbe  summons  in  the  office  of  the 
secretary  of  the  territory,  a  duplicate  of  which 
shall  be  mailed  by  him  to  tbe  office  of  tbe  com- 
pany or  to  an  officer  of  it.    Paragraph  1834  an- 
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thorizea  service  on  a  nonresideat  defendant  by 
mailing  a  copy  of  the  summons  to  him  at  big 
place  of  residence.  UeM,  that  service  on  a  do- 
mestic corporation  may  not  be  liad  by  mailing 
A  copy  of  the  summons  directly  to  an  officer  of 
it  out  of  the  territory. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §{  1971-1974,  1976-:i000 ;  Dec.  Dig. 
ji  607.»] 

3.  Judgment   (§   497*)— Collateral   Attack 

— Service  of  Process. 

A  default  judgment  may  be  collaterally  at- 
tacked for  nonservice  of  defendant,  though  it 
recites  "it  was  shown  to  the  satisfaction  of  the 
court  that  defendant  was  duly  and  regularly 
served  with  process" ;  the  return  on  the  sum- 
mons, which  is  part  of  the  record,  the  sum- 
mons and  return,  under  Civ.  Code  1901,  par. 
1443,  being  part  of  the  judgment  roll,  showing 
service  has  not  properly  been  made,  controlling 
the  recital  of  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  f$  937,  938;  Dec.  Dig.  f  497.*] 

Appeal  from  District  Court,  Mohave  Coun- 
ty;  Edward  M.  Doe,  Judge. 

Action  by  the  Oro  Plata  Mining  &  Milling 
Company  against  John  Boyle,  Jr.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed conditionally. 

John  W.  Lane,  of  Kingman,  for  appellant. 
Clark,  Hawortb  &  Stewart,  of  Prescott,  for 
appellee. 

CUNNINGHAM,  J.  The  appellee,  as  plain- 
tiff, commenced  this  action  to  quiet  its  title 
to  the  Todd  patented  mining  claim  situated 
in  Mohave  county.  The  complaint  is  in  the 
form  usually  adopted  for  that  purpose.  The 
appellant,  as  defendant,  asserts  ownership 
and  possession,  and  bases  bla  title  upon  a 
sheriff's  deed  made  as  a  result  of  a  sale  to 
satisfy  a  tax  lien  and  Judgment  in  favor  of 
tbe  territory  of  Ariaona  against  the  appellee 
to  one  Dempsey,  as  purchaser,  and  by  Demp- 
sey  assigned  to  appellant  for  a  valuable  con- 
sideration. Tbe  sheriff's  deed  is  made  direct 
to  appellant  as  the  holder  of  the  assigned 
certificate  of  sale.  Appellee  attacks  tbe  judg- 
ment in  tbe  tax  suit  as  void  upon  tbe  grounds 
tliat  tbe  court  rendering  the  Judgment  iiad 
acquired  no  jurisdiction  of  the  Judgment 
debtor,  this  appellee,  for  the  reason  that  ap- 
pellee was  not  served  with  process  in  that 
suit  In  suroort  of  the  contention,  tbe  ap- 
pellee offered  the  sheritTs  return  on  the  sum- 
mons appearing  In  the  Judgment  roll  of  the 
tax  suit,  which  return  shows  that  the  sum- 
mons was  served  upon  tbe  "defendant  named 
in  said  summons  by  registered  letter  direct- 
ed to  tbe  address  of  tbe  president  of  said 
defendant,  and  by  inclosing  in  said  register- 
ed letter  a  copy  of  the  summons  to  which 
was  attached  a  true  copy  of  the  complaint 
mentioned  In  said  summons,  and  that  the 
registry  return  receipt  signed  by  said  de- 
fendant was  returned  to  me  by  the  post  of- 
fice •  *  •  on  the  20th  day  of  August, 
1008,  and  is  hereto  attached  and  made  a  part 
of  this  return."  The  registry  recelirt  is  ad- 
dressed to  H.  J.  AVoolicott,  at  Los  Angeles, 


Cal.,  signed  by  the  same  name,  by  W.  P. 
Eaton  as  his  agent,  and  returned  to  tiie  sher- 
iff. 

[1, 2]  It  is  alleged  by  tbe  plaintiff  and 
not  denied  by  the  defendant  that  appellee 
is  a  corporation  incorporated  under  the  laws 
of  the  territory  of  Arizona,  and  was  such 
corporation  at  the  dates  mentioned  in  the 
tax  suit.  In  order  that  Jurisdiction  may  be 
acquired  of  a  domestic  corporation  in  a  tax 
suit  other  than  by  a  voluntary  submission  to 
Jurisdiction,  the  corporation  must  be  served 
with  process  by  some  method  prescribed  by 
law.  Par.  1323,  Rev.  St  Ariz.  1901,  prescribes 
a  method  of  constructive  service  by  which 
the  summons  may  be  served  on  the  presi- 
dent, secretary,  or  treasurer,  or  any  direc- 
tor of  such  corporation,  or  upon  tbe  local 
agent  representing  such  corporation,  in  the 
county  in  which  tbe  suit  is  brought,  or  by 
leaving  a  copy  of  the  summons  at  tbe  prin- 
cipal office  of  the  company  during  otRce 
hours.  "Whenever  any  corporation  Incor- 
porated under  the  laws  of  this  territory 
does  not  have  an  officer  in  this  territory  up- 
on whom  legal  service  of  process  can  be 
made,  of  which  return  thereon  shall  be  pri- 
ma facie  evidence,  an  action  or  proceeding 
against  such  corporation  may  be  commenced 
in  any  county  where  the  cause  of  action  or 
proceeding  may  arise  or  said  corporation 
may  have  property;  and  service  may  be 
made  uiran  such  corporation  by  depositing  a 
copy  of  the  summons,  writ  or  other  process 
in  the  office  of  the  secretary  of  the  territory, 
which  shall  be  taken,  deemed  and  treated 
as  personal  service  on  such  corporation. 
•    •    •"    Par.  1324,  Rev.  St,  supra. 

Process  was  served  upon  the  president  of 
the  company  by  registered  mail  at  the  city 
of  Los  Angeles,  state  of  California,  in  a 
manner  provided  for  serving  nonresident  de- 
fendants. Par.  1334,  Rev.  St  Ariz.  1901. 
The  president  of  a  coriK>ration  is  not  the 
corporation;  neither  Is  he  a  defendant  by 
reason  of  the  suit  having  been  commenced 
against  the  corporation  of  which  he  U  the 
president  His  place  of  personal  residence, 
for  the  purposes  of  a  suit  against  the  corpo- 
ration, has  no  bearing  upon  the  domicile  of 
his  corporation.  When  he  Is  handed  the  luro- 
cess  as  president  of  tbe  corporation,  he  re- 
ceives it  as  an  agent  of  the  corporation,  and 
for  that  purpose  alone.  In  order  that  serv- 
ice upon  him  may  be  taken,  deemed,  and 
treated  as  service  on  his  corporation,  if  he 
is  not  served  within  the  Jurisdiction  of  the 
court,  he  must  receive  the  process  through 
the  secretary's  office.  Paragraph  1324,  su- 
pra. 

The  process  In  the  tax  suit  was  never 
served  upon  the  defendant  therein;  the 
court,  therefore,  never  acquired  Jurisdiction 
over  the  defendant  To  permit  tbe  territory 
to  take  the  defendant's  property,  without 
notice  first  given  in  .some  manner  provided 
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by  law,  Is  antagonistic  to  the  fundamental 
law  of  the  land.  The  jndgment  attacked  on 
Its  face  Is  conclnsive  that  defendant  did  not 
appear  In  that  proceeding.  The  judgment 
was  void  for  a  total  failure  of  the  court  to 
acquire  jurisdiction  of  the  iierson  of  the 
defendant  therein,  as  appears  from  the  sher- 
iff's returns  on  the  original  summons  in  the 
judgment  roll  In  that  proceeding. 

[3]  It  is  contended  by  appellant  that  be- 
cause the  judgment  recites,  "It  was  shown 
to  the  satisfaction  of  the  court  that  the  de- 
fendant was  duly  and  regularly  served  with 
process  herein,  had  failed  to  appear  and  an- 
swer or  interpose  any  plea  to  the  complaint,'* 
etc.,  concludes  an  Inquiry  into  the  question 
of  Jurisdiction  upon  a  collateral  proceeding; 
and  no  evidence  can  be  offered  to  contradict 
such  recital  In  the  Judgment.  This  question 
was  raised  in  the  case  of  Laney  v.  Garbee, 
105  Mo.  S65,  16  S.  W.  831,  24  Am.  St  Rep. 
391,  in  an  ejectment  suit.  The  land  in  ques- 
tion was  entered  by  the  plaintiff,  which  he 
showed  and  rested.  The  defendants  intro- 
duced in  support  of  their  title  a  sheriff's 
deed  made  under  an  execution  sale  upon  a 
judgment  against  the  plaintiff  for  delinquent 
taxes  on  the  land  for  certain  years.  The 
judgment,  as  the  basis  of  the  defendants' 
title,  was  attacked  by  the  plaintiff  for  want 
of  Jurisdiction  of  the  i>er80n  of  the  defend- 
ant therein.  The  judgment  contained  this 
recital:  "And  the  defendant,  though  duly 
served  with  process  of  summons,  ♦  •  • 
comes  not,  but  makes  default."  To  over- 
come this  recital,  plaintiff  offered  in  evi- 
dence the  original  summons  In  the  case,  and 
the  return  of  the  sheriff  thereta  In  consid- 
ering this  point  after  the  court  Iiad  consid- 
ered the  return,  in  the  light  of  the  statute, 
as  showing  no  service  had  been  made  In  any 
manner  known  to  the  law,  said:  "It  Is  in- 
alsted  ttiat  the  manner  of  service  cannot  be 
shown  to  contradict  the  recitals  of  the  Judg- 
ment. If  the  entry  of  the  judgment  upon 
the  books  of  the  court  constituted  all  the 
record  in  the  case,  the  contention  would 
have  weight.  That  is  not  the  case.  The  re- 
turn of  the  sheriff  is  as  much  a  part  of  the 
record  as  the  Judgment  entry.  The  recitals 
of  the  service  contained  In  the  Judgment  can- 
not import  greater  verity  than  the  return  it- 
self shows."  And  it  is  said:  "The  recitals 
of  the  Judgment  will  be  deemed  to  refer  to 
the  kind  of  service  shown  by  other  parts  of 
the  record"— citing  a  number  of  cases.  The 
summons  and  return  of  service  constitutes  a 
part  of  the  Judgment  roll  under  our  statutes. 
Paragraph  1443,  Rev.  St.  Ariz.  1901.  It  is 
always  open  to  a  party  to  contest  the  alleged 
Jurisdiction  by  producing  other  parts  of  the 
record  which  contradict  the  recitals  of  the 
Judgment,  and  particularly  the  recitals  re- 
lating to  the  officer's  return  upon  the  orig- 
inal writ,  which,  in  case  of  conflict,  will 
control    the    recitals   in    the    judgment,    al- 


though the  endeavor  is'  always  made  to  rec- 
oncile apparent  inconsistencies  by  construc- 
tion, or  by  the  aid  of  presumptions.  23  Cyc. 
1087. 

We  have  considered  the  other  questions 
raised  by  the  appellant,  and  find  no  reversi- 
ble error  presented  by  the  record.  The  Judg- 
ment is  affirmed  upon  the  express  condition 
that  the  appellee  cause  to  be  paid  to  the 
clerk  of  the  superior  court  of  the  state  of 
Arizona,  in  and  for  Mohave  county,  for  the 
use  of  appellant,  the  sum  of  $170.27  paid  out 
by  him  on  account  of  taxes,  penalties,  and 
interest  thereon  to  the  date  of  the  Judgment 
til  that  court,  viz.,  April  10,  1911,  not  later 
than  the  tenth  day  after  the  date  on  which 
the  remittitur  from  this  court  is  filed  in  said 
superior  court  Otherwise,  and  upon  the 
failure  to  pay  said  sum  to  said  clerk  as 
aforesaid,  the  Judgment  appealed  from  shall 
stand  reversed,  and  the  cause  shall  stand 
dismissed. 

FRANKLIN,  0.  J.,  and  ROSS,  J.,  concur. 


SHANNON  COPPER  CO.  T.  POTTER. 
(Supreme  Court  of  Atisona.     April  16,  lOlH.)' 

1.  Judgment  (|  256»)— CoHFOBMrrr  to  Ver- 
dict. 

Where  two  causes  of  action,  set  up  in  the 
complaint,  are  submitted  to  the  jury,  a  general 
verdict  for  plaintiff  will  support  an  adjudication 
as  to  both  causes  of  action. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  t|  4«t-454;    Dec.  Dig.  |  250,*] 

2.  Appeal  and   E^bor  (|  162*)— ESstoppbl,— 
Receivinq  Patment  of  Jddomkni. 

Where  two  causes  were  united  in  one  ac- 
tion, and  the  jury  rendered  a  general  verdict  for 
plaintiff  and  Judgment  was  had  thereon,  a  sat- 
isfaction of  the  judgment  extinguished  all 
matters  io  controversy  regarding  both  causes 
of  action,  and,  hence  an  appeal  could  not  be 
prosecuted  by  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {|  179,  981,  982,  984-990; 
Dec.  Dig.  ji  lea.*] 

Appeal  from  District  Court,  Graham  Coun- 
ty;  E.  W.  Lewis,  Judge. 

Action  by  the  Shannon  Copper  Company, 
a  corporation,  against  Dell  M.  Potter.  From 
a  Judgment  for  plaintiff,  and  an  order 
denying  its  motion  for  new  trial,  plaintiff 
appeals.     Dismissed. 

The  appellant,  as  plaintiff,  commenced  this 
action  against  the  api)ellee,  as  defendant,  to 
recover  damages  upon  two  causes  of  action 
arising  from  a  failure  of  the  defendant  to 
perform  his  two  contracts.  The  first  cause 
of  action  is  founded  upon  a  contract  by 
which  defendant  agreed  to  procure  from  the 
Arizona  Copper  Company  a  contract  to  Imul 
for  appellant's  smelter  limestone  or  ore  to 
the  smelter  for  a  fixed  rate  of  10  cents  per 
ton,  which  defendant  failed  to  procure,  to 
the  alleged  damage  of  appellant  in  the  sum 
of  lfll.500.     The  second  cause  of  action  is 
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founded  upon  a  caoteftct  by  wblcb  defoid- 
aut  agreed  to  cause  a  certain  flume  belong- 
ing to  the  Arizona  Copper  Company  to  be 
changed  to  a  pipe  line  within  a  specified  time 
for  appellant's  benefit,  which  defendant  fail- 
ed to  do  as  agreed,  resulting  in  damage  to 
plaintiff  in  the  sum  of  $1,429.10. 

The  defendant  admits  the  contracts  and 
pleads  to  the  first  cause  of  action  a  modifica- 
tion, and  a  performance  by  him  of  the  modi- 
fied contract.  To  the  second  cause  of  action 
be  admits  liability  in  a  sum  of  $148.id  in 
the  evidence.  The  cause  was  tried  on  Octo- 
ber 28,  1910,  to  the  court  with  a  Jury.  The 
jury  returned  a  Terdict  for  the  plaintiff  as 
follows:  "We,  the  Jury,  duly  impaneled  and 
sworn  in  the  abore-entitled  action,  upon 
our  oaths  do  find  the  issue  for  the  plaintiff 
and  assess  it  damages  at  the  sum  of  one 
hundred  forty-eight  dollars  and  forty-five 
cents  ($148.45.)" 

A  Judgment  was  ordered  and  entered  fol- 
lowing the  verdict  A  new  trial  was  denied 
plaintiff,  from  which  order  and  from  .the 
Judgment  in  its  favor,  plaiutiff  appeals. 
Other  facts  appear  in  the  opinion. 

Neale  &  Sutter,  of  Blsbee,  and  Ben  Good- 
rich, of  Los  Angeles,  Cal.,  for  appellant 
Frederick  S.  Nave,  of  Globe,  and  John  H. 
Campbell,  of  Tucson,  for  appellee. 

CUNNINGHAM,  J.  (after  stating  the  facts 
as  above).  [1, 2]  The  appellant  seeks  by  this 
appeal  to  reverse  a  Judgment  recovered  by 
it  against  the  appellee  on  account  of  alleged 
errors  committed  upon  the  trial  in  receiving 
evidence  In  support  of  the  defense,  and  in 
the  Instructions  of  the  court  presenting  the 
defense  in  charge  to  the  Jury.  A  number 
of  questions  are  urged  upon  this  court  in 
the  briefs  of  appellant,  but,  from  the  view 
we  take  of  the  record,  we  are  precluded 
from  their  consideration  on  this  appeal. 

The  cause  was  tried  on  the  29tU  of  Octo- 
ber, 1910,  when  the  verdict  was  returned  and 
the  order  for  Judgment  was  entered.  In  due 
time  the  appeal  was  perfected  and  filed  In 
this  court  On  September  22,  1911,  appel- 
lant filed  its  additional  "opening  brief"  as- 
signing numerous  alleged  errors,  referring  to 
the  trial  of  the  first  cause  of  action,  and, 
following  the  statement  of  the  first  cause  of 
action,  appears  this  reference  to  the  second 


cause  of  action:  "There  was  anpther  cause 
of  action  stated  in  the  complaint  for  the 
sum  of  11,429.10,  for  $148.45  of  which  sum 
plaintiff  obUined  a  verdict,  and  $1,280.65  of 
which  sum  the  court  took  |irom  the  consider- 
ation of  the  Jury,  and  refused  to  permit  a 
verdict  therefor  on  the  grounds  that  plaintiff 
had  not  proved  the  same,  though  plaintiff 
claimed  it  was  admitted  by  the  answer.  But 
this  matter  has  been  settled  since  the  trial, 
and  it  is  therefore  not  in  action."  What  are 
we  to  undM'staad  from  ^is  statement  of  ap- 
pellant? That  the  appellee  has  settled  and 
satisfied  the  appellant's  Judgment  of  $148.45 
rendered  against  appellee  in  this  action?  It 
can  have  no  other  meaning.  Appellant  states 
that  the  matters  settled  affect  tlie  second 
cause  of  action  aloue.  We  do  not  think  so. 
The  whole  case  was  submitted  to  the  Jury, 
and  the  verdict  returned  is  responsive  to  tlie 
issues  subnuitted,  and  in  terms  is  broad 
enough  to  meet  all  the  issues  raised  upon 
both  causes  of.  action.  The  Judgm^nt  is  for 
$148.45  and  is  as  broad  as  the  verdict,  and 
is  therefore  responsive  to  all  the  Issues  Join- 
ed in  the  entire  action.  The  two  causes  of 
action  became  merged  in  the  Judgment  It 
is  admitted  that  the  Judgment  has  been  set- 
tled since  the  trial 

The  law  is  well  settled  that  a  party  can- 
not receive  satisfaction  of  a  Judgment  in  bis 
own  favor  and  thereafter  prosecute  his  ap- 
peal from  the  same  Judgment  in  the  ho[)e  of 
obtaining  a  more  satisfactory  one.  Cassell 
v.  Fagln,  11  Mo.  207,  47  Am.  Dec.  151;  Ro- 
bards  v.  Lamb,  70  Mo.  192;  Wolfort  v.  Rell- 
ly,  133  Mo.  463,  34  S.  W.  847;  Watkins  v. 
Martin,  24  Ark.  14,  81  Am.  Dec.  69;  In  re 
Baby,  87  CaT.  200,  25  Pac.  405,  22  Am.  St 
B.  239.  We  think  the  settlement  of  the 
Judgment  extinguished  all  the  matters  in 
controversy  between  the  parties  to  this  ap- 
peal and  leaves  nothing  for  the  decision  of 
this  court.  It  may  not  be  improper,  how- 
ever, to  say  that  we  have  examined  the  rec- 
ord In  the  light  of  the  assignments  urged  by 
appellant  and  see  no  prejudicial  error  therein. 

For  the  reasons  stated,  viz.,  that  the  Judg- 
ment is  admitted  by  appellant  to  have  been 
settled  since  the  trial  of  the  cause,  the  ap- 
peal is  dismissed. 

FBANKLIN,  C.  X,  and  BOSS,  J.,  Concur. 
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TOWN  or  rAIBPAX  Y.  OIBAUD.f 

(Supreme  Court  of  Oklahoma.    Ifarc^  11,  IMS.) 
rSyltetM  »y  (lU  Oovri.) 

1.   MOWICIPAI-  COBPORATIONS  (|  757*)— D«f»0- 
TITE   STBXSTB— LlABILITT. 

"A  maDiclpalitr  is  rellcTed  of  UaMUty 
for  the  defective  condition  of  its  streets  oslj 
when  It  baa  no  mean*  within  its  control  to  effect 
repairs.  Bnt,  if  it  lias  tiie  meaiis  within  its 
control  and  falls  or  refuses  to  ezerciae  tiiem,  it 
will  not  be  excused  or  rdieved  of  liat>(Ut7." 

[Eld.  Note.— For  other  cases,  sec  Ifunicipal 
CorporaUons,  Cent  Dig.  i{  1691-1604;  Dec. 
Dig.  I  757.*] 

Z  MuRiciPAi.  C0XPORA.T10N8  ({  806*)— Dsrac- 

TIVB    STBEBTS  —  PeBSONAI.    IWJtTBUBS  —  C!ow- 
TRIBUTOBT  NKOUOERCK. 

A  person  tiBTeling  on  •  pvblic  street  of  a 
eit^,  which  is  in  constant  use  by  the  pablic, 
while  nsing  the  same  with  reasonable  care  and 
caation,  has  a  right  to  presume  that  sucb  street 
b  in  reasonably  safe  condition,  and  is  reason^ 
ably  safe  for  ordinary  traral  by  ni^ht,  as  well 
as  by  day,  thronghont  its  entire  width,  and  is 
free  from  all  dangerous  holes  and  obetrqctiona. 
[Ed.  Note.— For  other  casM.  see  Mnnieipal 
Corpora  tiona,  Gent  Dig.  f|  1678,  1082;  Dee. 
Dig.  I  806.»J 

S.  MT7KICIPAI.  OoSPOBA-nONB  fl  817*)— Dmwj- 
TivK  Stbket»— Pkbsonai.  Injuries— BuBDXif 

OF  ]?B00r— CONTEIBUTOBT  NEOLIQENCB. 

Tn  an  action  against  a  municipal  corpora- 
tion for  personal  injuries,  there  is  no  presump- 
tion that  the  plaintiff  or  defendant  is  guilty  of 
negligence,  and,  in  order  to  entitle  the  plaintiff 
to  re<x)ver,  it  is  sufficient  for  him  to  show  that 
the  defendant  was  guilty  of  negligence,  with 
nothing  in  the  drcnmstances  establishing  con- 
tribatory  negligence  on  his  part;  and,  when 
•nch  facts  are  proven,  it  devolTes  upon  the  de- 
fendant to  prove  affirmatively  that  the  plaintiff 
was  guilty  of  oontributory  negligence. 

[Ed.  Note.— For  other  easRS,  see  municipal 
Corporations,  Cent  Dig.  i  1725 ;  Dec.  Dig.  i 
817.*] 

4.  Affbai.  ahd   Erbob  (|  1002*)— Vebjdict- 

CowrUCTINS  BVIDBNCK. 

When  there  is  any  evidence  reasonably 
tending  to  support  the  verdict  of  a  jury,  the 
same  will  not  be  reversed  on.  appeal  because  of 
evidence  which  may  conflict  therewith. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  3935-3937;  Dec.  Dig.  | 
1002.*] 

C  Dahaoks   ({   132*)— Pkbsoitai.  IifJUBm— 

ESxcBsaivs  Kecovebt. 

On  a  trial  of  an  action  to  recover  damages 
for  Injuries  sustained  on  account  of  negligence 
of  a  town  in  the  maintenance  of  its  street,  it 
appeared  tint  plaintiff  was  42  years  of  age  and 
waa  teaching  music  for  a  Uvelibood  ;  that,  prior 
to  her  injuries,  she  earned  not  less  than  from 
$12  to  $15  per  week,  and  for  five  or  six  months 
uereafter  was  totally  unable  to  earn  anything, 
and  since  then  had  been  able  to  earn  only  $4 
or  $5  per  week ;  that  her  injuries  were  due  to 
the  brpakinp  of  both  of  the  bones  in  one  of 
her  lower  fimbs,  just  above  the  ankle;  that 
the  other  was  badly  sprained,  and  she  was  serl- 
•nsly  bruised  aa  a  resnlt  of  her  fall,  suffering 
iatcaaely  for  several  months  which  continued 
to  the  date  of  the  trial.  The  evidence  showed 
that  her  injuries  were  permanent  and  that  she 
wonld  probably  be  a  cripple  for  life.  Verdict 
for  $2,000  held  not  excessive. 

[EJi  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  if  372-385,  396;    Dee.  Dig;  I  132.*] 


'  IDtov  from  DfBttiet  Goort;  Ow#»  Cooatrr 
John  J.  Sheft,  Judge. 

Aetioa  by  Kate  Qirand  asainst  the  Tswn 
of  Falrfcx. '  Judgment  for  plaintlflf,  ii«w  tzlal- 
denl«d,  and  defendant  brings  error.  Af- 
firmed. 

D.  Ii.  Hnbler,  of  Valrfax,  and  Grinstead,, 
Mason  ft  Scott,  of  Pawhuska,  for  plaintiff 
in  error.  J.  M.  Worten,  of  Fawbuska,  tor 
defendant  in  error. 

DITNN,  J.  This  case  presents  error  from 
the  district  court  of  Osage  county.  On  the 
Iflth  day  of  May,  1910,  defendant  6i  error, 
as  plaintiff,  commoiced  her  action  in  the 
said  court  to  recorer  $8,600  for  damage  al- 
leged to  have  been  sustained  by  certain 
injuries  vhlch  she  suffered,  due  to  the  negll< 
gence  of  the  town  In  Its  maintenance  of  on« 
of  its  crossings.  In  her  petition  she  alleged: 
"That  prior  to  December  1,  1909,  the  said  de- 
fendant dty,  under  and  by  vlrtoe  of  -UM 
corporate  power,  had  assumed  control  and 
anttaorltr  of  Its  streets,  alleys,  sidewalks, 
curbs,  and  gntters;  tbat  at  said  time  it 
was  In  fall  oontlMl  attd  managem»it  of  tfa* 
same;  that  at  said  time  the  said  defendant- 
was  wrongfully,  willfully,  wantonly,  reck* 
lessly,  nei^igent^,  and  carelessly  permitting 
the  crossing  of  the  gutter  from  the  curb  Use 
or  concrete  sidewalk  to  the  street  crossing, 
at  the  northwest  comer  of  the  intersection 
of  Main  and  Hm.  streets  In  said  town,  going 
east,  to  be  and  remain  .in  a  dangerous  and 
unsafe  condition,  for  pedestrians  to  pass 
over,  and  bad  been  so  permitting  it  for 
several  months;  that  the  concrete  sidewalks 
or  curb, at  said  point  was  about  two  feet 
higher  than  the  bottom  of  the  mud  gutter 
over  which  the  pablic  had  to  pass  to  the  en^ 
of  the  atone  street  crossing  in  going  east; 
that  the  end  of  said  stone  street  crossing 
extended  west  to  within  about  three  feet 
of  said  concrete  sidewalk  or  curb,  and  was 
six  inches  higher  than  the  bottom  of  the 
said  mud  gutter;  that  the  only  means  pro- 
vided by  the  defendant  for  crossing  said  mud 
gutter  was  one  small  stone  step  on  the 
west  side  of  Isame,  next  to  the  said  con- 
crete curb,  which  was  about  three  feet  long, 
about  six  Inches  high,  and  about  a  foot 
wide,  and  which  was  only  put  there  for  a 
temporary  use  and  was  not  sufficiently  plant- 
ed or  imbedded  as  to  be  solid  and  not  tilt 
or  turn  when  the  weight  of  an  ordinary 
grown  person  was  thrown  upon  it;  that  the 
top  of  said  step  was  plied  up  with  mud 
nearly  to  a  level  with  the  top  of  the  curb 
and  no  light  at  said  crossing — all  of  which 
made  the  crossing  a  very  dangerous  and  un- 
safe one,  and  all  of  which  was  well  known 
to  the  defendant.  Its  officers,  agents,  and 
employes,  or  ongbt  to  have  been  known,  and 
coald  have  been  known  by  the  exercise  of 
reasonable  or  ordinary  care,  but  was  wrong- 
fully,  willfully,   wantonly,  recklessly,  negll- 
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gently,  and  carelessly  permitted  to  be  and 
remain  In  such  condition,  and  had  been 
permitted  by  said  defendant  to  so  exist  for 
seTeral  months.  PlalntUF  states  that  in  the 
month  of  November,  1909,  she  was  tempor- 
arily located  at  the  town  of  Fairfax,  OkL, 
and  that  on  the  night  of  December  1,  1909, 
she  bad  occasion  to  go  east  on  the  north 
side  of  Elm  street  from  the  west  side  of 
Main  street  over  the  crossing  above  describ- 
ed ;  that  it  was  a  rainy,  dark  night  with  no 
lights  except  from  the  business  houses, 
which  were  only  about  sufficient  to  enable 
one  to  see  the  outlines  of  the  walks  and 
crossings;  that  she  was  unfamiliar  with 
this  crossing  and  did  not  know  of  its  un- 
safe and  dangt-rons  condition,  bnt  supposed 
It  was  all  right  and  safe,  as  it  was  one  of 
the  most  public  crossings  In  the  city;  that 
she  proceeded  to  cross  over  said  gutter  from 
said  sidewalk  at  the  northwest  corner  of 
Main  and  Elm  streets  above  set  out  and 
across  said  Main  street;  that,  when  she 
stepped  from  the  top  of  the  curb  or  side- 
walk Into  the  mud  on  the  said  stone  step, 
she  slipped  and  tottered,  and.  In  her  effort  to 
regain  her  balance,  the  step  gave  away  or 
tamed  with  her  and  she  fell  upon  said  stone 
or  some  other  hard  substance  and  into  the 
mud  and  water  in  the  gutter,  getting  muddy 
and  wet  from  head  to  foot,  breaking  both 
bones  in  her  lower  left  limb,  badly  sprain- 
ing her  right  ankle,  and  receiving  such  a 
bodily  jar  that  she  was  caused  to  sufTer  the 
most  excruciating  pain  in  her  head  and  body 
for  several  days;  that  she  suffered  severe 
pain  from  the  broken  and  sprained  limbs  for 
weeks  and  months,  and  suffers  yet  from 
same;  that  she  has  had  rheumatism  in  the 
broken  limb  all  winter  and  spring  as  a  re- 
sult of  said  injury;  that  said  broken  limb  is 
yet  swollen  and  very  weak  and  affected  with 
numbness,  which  is  very  disagreeable  and 
painful,  and  which  disables  her  in  getting 
around.  Plaintiff  states  that  her  injuries  are 
permanent ;  that  the  pain  and  suffering  has 
been  such  a  shock  to  her  nervous  system 
I  that  the  same  has  given  away  and  she  can 
never  get  over  It." 

For  its  answer,  defendant  admitted  that 
it  was  a  municipal  corporation,  incorporated 
on  the  7th  day  of  September,  1909,  prior  to 
which  time  the  inliabitants  of  defendant 
town  were  an  unincorporated  community. 
All  of  the  other  allegations  of  plaintiff's 
petition  were  denied.  Defendant  then  al- 
leged: "Fifth.  That  prior  to  the  7th  day 
of  .September,  1909,  the  First  National 
Bank  of  Fairfax,  Okl.,  had  caused  to  be 
built  a  good  and  substantial  cement  side- 
walk, 12  feet  wide,  and  a  curb  about  15 
inches  high,  along  the  east  end  of  lot  16 
In  blocic  12  in  the  town  of  Fairfax,  afore- 
said; that,  by  subscription  or  otherwise, 
the  citizens  of  said  community  had  built  and 
maintained  a  good  and  substantial  stone 
footwalk  across  Main  street '  east  from  a 


point  about  four  feet  north  from  the  south- 
east comer  of  the  sidewalk  above  mentioned; 
that  said  footwalk  was  about  15  inches 
below  tbe  top  of  the  cement  sidewalk  men- 
tioned, and  extended  to  within  about  24 
Inches  of  the  curb  heretofore  mentioned; 
that,  by  donation,  subscription,  or  otherwise, 
a  good  and  substantial  stone  step,  to  wit,  a 
stone  8  feet  long,  14  inches  wide,  and  6 
Inches  tlilclE  was  placed  against  the  curb 
connecting  with  said  stone  footwalk;  and 
that  said  stone  step,  street  crossing,  and 
cement  sidewalk  were  constructed  and  In 
place  and  had  long  been  used  prior  to  the 
incorporation  of  the  said  town,  were  reason- 
ably safe  and  sufficient  for  the  purpose  for 
which  used,  and  that  the  plaintiff  suffered 
her  alleged  injuries  solely,  purely,  and  ex- 
clusively by  reason  of  her  own  negligence 
and  failure  to  exercise  ordinary  care  as 
It  was  iier  duty  to  do,  for  which  reason  the 
defendant  is  not  liable  therefor." 

To  the  foregoing  answer,  plalntUt  filed  a 
reply  in  effect  a  general  denial.  On  these 
issues  the  case  was  tried  to  a  jury  which 
retui'ned  its  verdict  finding  in  favor  of 
plaintiff  in  the  sum  of  $2,000.  On  motion 
for  new  trial  being  filed  and  denied,  the  case 
lias  been  duly  lodged  in  this  court  for  re- 
view. 

A  niunber  of  assignments  of  error  are 
made  and  argued  by  defendant  in  the  very 
complete  brief  filed  in  its  behalf  by  counsel, 
the  first  of  which  relates  to  tbe  action  of 
the  court  in  striking  from  defendant's  an- 
swer the  third,  fourth,  and  sixth  para- 
graphs thereof,  wblcb  set  out,  in  substance, 
that,  at  the  time  of  its  incorporation,  it  was 
in  possession  of  no  funds  and  was  without 
authority  to  levy  or  collect  general  taxes 
for  the  purpose  of  repairing,  constructing,  or 
otherwise  improving  streets,  sidewalks,  and 
crossings  up  to  and  including  the  Ist 
day  of  December,  1909,  nor  had  it,  prior  to 
the  said  date,  promulgated  any  resolution, 
by-law,  or  ordinance  for  the  construction 
or  repair  of  street  crossings,  and  was  wholly 
without  funds  or  authority  within  said  time 
to  do  so.  That  the  territory  contained  In 
the  town  was  a  portion  of  a  road  district 
and  the  poll  tax  fund  had  been  exhausted 
prior  to  its  Incorporation,  and  that  tbe 
town  could  not  levy  general  revenue  taxes 
prior  to  March  1,  1910,  which  could  not  be 
collected  for  five  months  thereafter.  For  a 
number  of  reasons  counsels'  contention  on 
these  propositions  cannot  be  sustained. 
First,  the  defect  was  of  such  a  character 
that  no  funds  or  money  would  have  been  re- 
quired to  hare  repaired  it.  The  proof,  while 
controverted,  was  sufficient  to  establlsb  the 
averments  of  the  petition  as  to  the  condition 
of  the  stepping-stone.  The  town  marshal, 
who  testified  that  he  was  also  street  com- 
missioner, with  a  shovel  and  a  few  moments 
of  time,  and  without  the  expenditure  of  a 
penny,  could  have  made  firm  this  stone  and 
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rendered  the  same  safe  for  paBaag&  Or  tt 
for  any  reason  the  dangerons  place  In  the 
highway  could  not  have  been  made  fsafe 
In  this  manner,  It  was  the  duty  of  the  town 
to  have  closed  the  same  to  travel  and  not 
to  have  allowed  it  to  remain  open  as  a  pit- 
fall for  people  who  at  least  were  tacitly  In- 
Tlted  to  use  it.  This  same  question  was  In- 
volred  in  the  case  of  Carney  et  al.  v.  Village 
of  Marselllea  et  al.,  186  lU.  401,  28  N.  E. 
491,  29  Am.  St  Riep.  328,  and  the  court 
holding  that  while  a  municipal  corporation 
cannot  be  required  to  make  improvements 
or  repairs,  the  cost  of  which  would  be  In 
excess  of  its  corporate  power  to  raise  money 
for  such  purposes,  yet  having  exclusive  con- 
trol of  its  streets,  it  was  required  by  law  to 
maintain  its  bridges  in  a  reasonably  safe 
condition,  and  also  that:  "If  for  any  reason, 
as  that  the  cost  of  r^;>alr  will  t>e  more  than 
the  fonds  at  its  disposal  which  It  mit^t 
by  the  exercise  of  Its  corporate  powers, 
command,  the  repair  is  impossible,  the 
street  or  bridge,  if  known  to  be  unsafe, 
should  not  be  left  open  and  hM.  ont  to  the 
public  as  safe  for  its  use,  but  should  be 
dosed,  and  the  public  warned,  by  notice,  of 
the  danger  of  passage  over  the  same." 

[1]  The  rule  seems  to  obtain  that  "a 
municipality  is  relieved  of  liability  for  the 
defective  condition  of  its  streets  only  when 
it  has  no  means  within  Its  control  to  effect 
miairs.  But  if  It  has  the  means  within  Its 
control,  and  fails  or  refuses  to  exercise  them, 
it  will  not  be  excused  or  relieved  of  liabil- 
ity." 28  Cyc.  1343,  1344,  and  cases  dted  te 
notes;  Erie  City  v.  Schwingle,  22  Pa.  384, 
60  Am.  Dec.  87 ;  Prideauz  and  wife  v.  dty 
of  Mineral  Point,  43  Wis.  613,  28  Am.  Bep. 
568;  Hutson  v.  C9ty  of  New  York,  7  N.  Y. 
Saper.  Gt  289,  afterwards  affirmed  in  9  N. 
Y.  163,  59  Am.  Dec.  626. 

In  the  case  of  Erie  Olty  t.  Schwingle, 
rapra,  which  was  a  case  wherein  the  same 
question  arose  as  in  the  case  at  bar,  Chief 
Justice  Black  said:  "If  a  mere  vote  of  the 
council  could  have  laid  the  tax,  their  disin- 
clination to  do  so  would  hardly  have  been 
thought  of  as  a  defense.  The  people  being 
their  own  representatives  in  regard  to  all 
taxation  beyond  a  half  per  cent,  they  are 
bound  to  see  to  it  themselves  as  much  as 
the  council  would  have  been,  tf  the  matter 
had  been  intrusted  to  their  discretlan.  No 
matter  where  the  authority  of  a  munldpal 
eorporatlon  may  be  lodged,  nor  what  organs 
may  be  designated  to  apeak  its  will,  neither 
the  council  nor  the  people  can  rid  themselves 
ct  a  public  duty,  by  any  vote  of  their  own,  or 
any  refusal  to  vote."  In  our  Judgment  the 
town  bad  at  its  command  ample  means 
which,  had  It  undertaken  to  have  exercised, 
would  have  produced  for  It  a  fund  ample 
to  remedy  the  defect,  even  conceding  funds 
were  required.  .Section  848,  Oomp.  Laws 
ISOO,  provides:  "In  addition  to  the  powers 
heretofore  granted  by  statute,  the  boards  of 
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tmsteeB  of  towns  and  villages  sball  have  au- 
thority to  levy  and  collect  a  Ucense  tax  on 
auctioneers,  contractors,"  etc.  Here  follows 
a  list  of  virtually  every  species  and  line  of 
employment  which  might  l>e  engaged  in  with- 
in a  city  or  town.  The  statute  then  provides: 
"The  tax  so  levied  and  ocdlected  therefrom 
shall  be  applied  for  the  use  and  benefit  of 
such  towns  and  villages  as  may  be  directed 
by  the  councils  or  boards  of  trustees  there- 
of." Herein  was  provided  a  ready  method 
whereby  a  fund  amply  suffldent  to  have 
made  safe  the  crossing  where  the  acddent 
herein  occurred,  and  it  was  the  duty  of  the 
offidals  to  have  avaUed  themselves  thereof, 
and  neglect  to  do  this  will  not  relieve  the 
town  of  liability. 

Defendant's  second  assignmait  of  error  is 
to  the  point  that  the  court  erred  in  overrul- 
ing its  demurrer  to  the  plaintifrB  evidence, 
The  basis  of  this  complaint  is  that  the  evi- 
dence shows  that  plalntUf  had  no  cause  of 
action  against  the  defendant;  second,  that 
the  evidence  showed  plaintlft  guilty  of  con- 
tributory negligence;  and  third,  that  the 
evidence  fails  to  show  any  notice  to  the 
officers  and  agents  of  the  defendant  of  the 
dangerous  or  imperfect  condition  in  the  walk 
or  step  at  the  place  complained  of.  On  the 
first  and  second  of  these  propositions  we 
will  say  that  we  have  carefully  read  not 
only  the  testimony  set  forth  in  the  briefs  of 
the  respective  parties  but  also  the  record, 
and  entertain  no  doubt  whatever  upon  the 
suffldency  of  the  proof  to  show  not  only 
plaintiff's  injuries  and  her  right  of  action 
but  that  in  using  the  crossing  and  the  step 
in  question  at  this  much  frequented  corner 
on  these  streets,  she  was  In  no  wise  guilty 
of  contributory  negligence.  The  evidence 
shows  that  the  acddent  occurred  on  a  doudy 
night  with  no  lights  except  those  which 
shone  from  the  business  houses  and  which 
were  not  sufficient  to  disclose  the  dangerous 
condition  of  the  step. 

[2]  The  rule  in  such  a  case  is  stated  In 
the  case  of  City  of  Stillwater  v.  Swisher, 
16  OkL  585,  86  Paa  1110,  as  follows:  "A 
person  traveling  on  a  public  street  of  a  dty, 
which  Is  in  constant  use  by  the  public,  while 
using  the  same  with  reasonable  care  and 
caution,  has  a  right  to  presume  that  such 
street  is  in  reasonably  safe  condition  and  is 
reasonably  safe  for  ordinary  travel  by  night, 
as  well  as  by  day,  throughout  its  entire 
width  and  is  free  from  all  dangerous  holes 
and  obstructions." 

[I]  And  also  in  City  of  Oklahoma  dty 
V.  Reed,  17  Okl  618,  87  Paa  646,  that: 
"In  an  action  against  a  municipal  corpora- 
tion for  personal  injuries,  there  is  no  pre- 
sumption that  the  plaintiff  or  defendant  Is 
guilty  of  negligence,  and,  in  order  to  enti- 
tle the  plaintiff  to  recover,  it  is  suffldent 
for  him  to  show  that  the  defendant  was 
guilty  of  negligence,  with  nothing  in  the  cir- 
cumstance establishing  contributory  negll- 
(ence  on  his  xtart;   and,  when  such  facts 
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are  proven,  It  deyolves  npon  the  defendant 
to  prove  affirmatively  that  the  plaintiff  was 
guilty  of  contributory  negligence." 

Nor  was  It  essential  that  actual  notice  be 
brought  home  to  the  officers  of  the  village. 
The  evidence  showed  that  the  step  had  been 
in  the  condition  which  caused  plaintiff's 
injuries  during  all  of  the  time  of  the  incor- 
poration of  the  town,  and  probably  for  some 
time  prior  thereto.  Its  public  location  was 
such  that  a  jury  had  a  right  to  assume  that 
the  officers  either  did  or  should  have  had 
notice  thereof;  the  rule  being  as  laid  down 
in  the  case  of  Town  of  Norman  v.  Teel,  12 
Okl.  69,  69  Pac.  791,  that:  "The  sufficiency 
of  notice  to  fasten  liability  upon  a  dty  for 
a  defective  sidewalk  is  a  question  of  fact  to 
be  determined  by  a  jury  under  all  the  cir- 
cnmstances  surrounding  the  particular  case. 
It  is  not  essential  that  the  corporation  shall 
have  actual  notice.  If  the  defective  condi- 
tion of  the  street  or  sidewalk  has  existed  for 
such  a  period  of  time  that,  by  the  exercise 
of  ordinary  care  and  diligence,  the  city  au- 
thorities could  have  repaired  the  defect  and 
placed  the  street  or  sidewalk  in  a  reasona- 
bly safe  condition,  and  It  fails  to  do  so,  then 
It  is  liable  for  any  injuries  that  may  be  oc- 
casioned thereby  by  reason  of  such  negli- 
gence, provided  the  injured  party  was  in  the 
exercise  of  ordinary  care."  See,  also,  City  of 
Guthrie  v.  Finch,  13  Ok!.  496,  75  Pac.  288. 

[4]  The  fourth  assignment  of  error  raises 
a  question  on  which  the  evidence  is  conflict- 
ing, to  wit,  the  condition  of  the  step.  That 
of  the  plaintiff  supports  the  verdict,  and  that 
of  certain  witnesses  for  the  defendant  dis- 
putes the  facts  upon  which  she  relies.  Un- 
der these  circumstances  the  affirmative  evi- 
dence being  sufficient  to  support  the  verdict, 
the  same  will  prevail,  as  the  issue  thereon 
was  determined  by  the  verdict.  The  court 
denied  to  defendant  the  right  to  establish 
the  custom  of  the  First  National  Bank  of 
maintaining  its  light  at  the  corner  where 
this  accident  occurred.  In  this  action,  in 
our  judgment,  no  error  was  committed. 

[6]  It  Is  contended  that  the  verdict  was 
the  result  of  passion  and  prejudice,  and  that 
the  amount  of  recovery  allowed  plaintiff  was 
excessive.  In  this  we  are  not  able  to  concur. 
The  facts  disclose  that  plaintiff  was  a  widow, 
42  years  of  age,  and  was  teaching  music  for 
a  livelihood.  Prior  to  her  injuries  she  earn- 
ed not  less  than  from  $12  to  $15  per  week, 
and  for  five  or  six  months  thereafter  was 
totally  unable  to  earn  any  money  at  all,  and 
since  had  not  been  able  to  earn  more  than  $4 
or  $5  per  week.  That  she  had  contracted 
and  was  required  to  pay  heavy  doctor  bills, 
and  her  injuries  consisted  of  the  breaking  of 
both  bones  of  one  of  her  lower  limbs  just 
above  the  ankle;  that  the  other  was  badly 
sprained,  and  she  was  badly  bruised  ns  a 
result  of  the  fall  and  suffered  intensely  for 
several  months,  her  suffering  continuing  to 


the  time  of  the  trial.  The  evidence  showed 
that  the  injuries  were  permanent  and  that 
she  would  probably  be  a  cripple  for  life. 
Under  these  circumstances,  in  our  judg- 
ment a  verdict  for  $2,000  was  not  excessive, 
nor  is  there  any  evidence  to  show  that  tlie 
same  was  the  result  of  prejudice  or  passion. 

The  Instructions  given  by  the  court  were 
unexcepted  to  by  the  defendant,  and,  view- 
ing the  entire  record  and  conclusion  of  the 
trial,  we  are  not  able  to  say  that  substantial 
justice  was  not  reached  in  the  verdict 

The  order  of  the  trial  court  denying  a  mo- 
tion for  a  new  trial  is  accordingly  affirmed. 

HATES,  C.  J.,  and  TUBNBU,  WILLIAMS, 
and  KANE,  JJ.,  concur. 


WOODWARD  et  aL  ▼.  DE  GBAFFENRIED. 

(Supreme  Court  of  Oklahoma.     Sept.  17, 
1912.) 

(Syllaiut  by  the  Court.) 

1.  Indians   (§   18* )  —  Descent  of  Indian 
Lands— WUAT  Law  Governs. 

Where  a  woman  enrolled  as  a  Creek  freed- 
man  selected  an  allotment  under  the  provisions 
of  section  11  of  the  Curtis  liill  (Act  June  28, 
lSi)8,  c.  517,  30  Stat.  497),  and  died  before  the 
adoption  of  the  original  Creek  treaty  (Act 
March  1,  1001,  c.  676,  31  Stat.  8C1),  and  the 
land  so  selected  was  allotted  to  her  heirs  after 
her  death,  the  Creek  law  of  desoent  and  dis- 
tribution governs  the  descent  of  the  land,  and 
the  Arkansas  law  of  descent  and  distribution 
does  not  apply. 

[Ed.    Note. — For   other    cases,    see   Indians, 
Cent.  Dig.  i  49;   Dec.  Dig.  §  18.*] 

2.  Indians   (5  18*)— Indian  Lands  — Who 
Mat  Inuebit. 

A  husband,  not  a  member  of  the  Creek 
Nation,  may  inherit  land  as  heir  to  bis  wife 
under  the  Creek  law  of  descent  and  distribu- 
tion. 

[Fid.    Note. — For   other    cases,    see   Indians, 
Cent.  Dig.  g  49;  Dec.  Dig.  g  18.*] 

3.  Indians  (|  18*)— Lands— Vesting  of  Ti- 
tle. 

Where  a  Creek  freedman,  selected  her  al- 
lotment in  accordance  with  section  11  of  the 
Curtis  Bill  (Act  June  28,  1898,  c.  517,  30  Stat. 
407),  and  died  before  the  adoption  of  the  orig- 
inal Creek  treaty,  the  fee  did  not  vest  in  her 
in  her  lifetime,  but  was  first  vested  in  her  heirs 
by  the  provisions  of  sections  6  and  28  of  the 
original  Creek  treaty  (Act  March  1,  1901,  c. 
676,  31  Stat.  8<i3,  869). 

[Ed.    Note. — For   other    cases,    see    Indians, 
Cent  Dig.  §  49;   Dee.  Dig.  §  IS.*] 

4.  Indians  (|  15*)— Lands— Right  of  Alisn- 
ATION— Removal  of  Restrictions. 

Wliere  a  Creek  freedman  selected  an  al- 
lotment under  the  provisions  of  section  11  of 
the  Curtis  Rill  (Act  June  2a  1898,  c.  517,  30 
Stat.  497),  but  died  before  the  adoption  of  the 
orifiinai  Creek  treaty,  and  the  land  was  after- 
ward allotted  and  patented  to  her  heirs,  no 
part  of  her  allotment  was  impressed  with 
homestead  character,  and  all  restrictions  upon 
the  alienation  of  such  land,  including  the  por- 
tion that  would  have  been  homestead  had  tlie 
allotments  been  made  to  the  allottee  io  her 
lifetime,   were    removed    by    the    act   of   Con- 
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gresa  approTcd  April  21,  19M  (diapter  1402, 
33  Stat  204). 

PSd.  Note. — ^For  other  cases,  see  Indians, 
Cent  Dig.  ||  17,  2»,  34,  37-44;  Dea  Dig.  { 
15.*] 

5.  Jttdovent   (8  747*)— Heb  Adjudicata  — 

Pabtition— Ejectment. 

A  petition  for  partition  brought  on  the 
equity  side  of  the  docket  in  the  United  States 
court  for  the  Indian  Territory  prior  to  state- 
hood showed  that  the  defendants  in  the  parti- 
tion suit  were  in  possession  of  the  land  of 
which  partition  was  sought,  holding  it  adverse- 
ly to  the  plaintiff.  The  court  sustained  a  de- 
murrer to  the  petition  and  dismissed  the  ac- 
tion. Beld,  that  the  judgment  in  said  parti- 
tion suit  was  not  a  bar  to  an  action  in  eject- 
ment by  the  same  plaintiff  against  the  same  de- 
fendants to  establish  plaintiff's  title  to  the 
land. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  ff  1053,  1284-1296;  Dec.  Dig.  % 
747.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Muskogee  Coun- 
ty;   John  H.  King,  Judge. 

Action  by  Robert  P.  De  Oraffenrled  against 
Peggie  Woodward  and  others.  Prom  judg- 
ment for  pifllntiff,  defendants  bring  error. 
Affirmed. 

William  R.  Lawrence  and  Gibson  &  Thnr- 
man,  ali  of  Muskogee,  for  plaintiffs  In  error. 
Chas.  A.  Cook  and  J.  C.  Stone,  both  of  Mus- 
kogee, for  defendant  In  error. 

ROSSER,  O.  This  was  an  action  brought 
in  the  district  court  of  Muskogee  county 
March  25,  1908,  by  R.  P.  De  Graffenried 
against  Ix)uls  and  Peggie  Woodward  to  re- 
cover an  undivided  half  interest  In  certain 
lands  in  that  county.  The  property  Involved 
In  the  litigation  is  a  half  Interest  In  the  al- 
lotment of  Agnes  Hawes.  Agnes  Hawes  was 
a  full-Wood  negro  woman,  enrolled  on  the 
rolls  of  the  Creek  Tribe  as  a  Creek  freed- 
man.  Louis  Woodward  was  her  father  and 
Peggy  Woodward  her  mother.  Her  husband, 
Ratus  Hawes,  was  not  enrolled,  and  was  nei- 
ther citizen  nor  freedman  of  the  Creek  Na- 
tion. Agnes  Hawes  selected  her  allotment 
of  lands  in  accordance  with  section  11  of  the 
act  of  Congress  of  June  28,  1898,  common- 
ly called  the  CurUs  Bill.  On  the  29th  of 
Jtme,  1900,  Ratus  Hawes  shot  and  killed  his 
wife.  He  was  tried  upon  a  charge  of  mur- 
dering her,  convicted  of  manslaughter,  and 
served  a  term  In  the  penitentiary  for  the 
crime.  After  the  death  of  Agnes  Hawes, 
and  after  the  ratification  of  the  treaty  of 
March  1,  1901,  between  the  United  States 
and  the  Creek  Tribe  of  Indians,  sometimes 
known  as  the  original  Creek  treaty,  the 
Dawes  Commission  awarded  and  allotted  the 
land  to  her  heirs,  and  a  patent  was  issued  in 
the  name  of  her  heirs  April  1,  1904.  Agnes 
Hawes  left  no  children  or  grandchildren  sur- 
viving her,  but  left  surviving  her  Louis 
Woo<lward,  her  father,  Peggy  Woodward,  her 
mother,  and  Ratus  Hawes,  her  husband.  On 
the  22d  day  of  June,  1904,  Ratus  Hawes  exe- 


cuted to  plaintiff  a  warranty  deed  to  an  un- 
divided one-half  interest  in  the  allotment. 
On  the  2d  day  of  July,  1904,  the  plaintiff,  De 
Graffenried,  brought  an  action  in  equity  in 
the  United  States  Court  for  the  Western  Dis- 
trict of  the  Indian  Territory  at  Muskogee 
against  Louis  and  Peggie  Woodward  to  par- 
tition the  land.  A  demurrer  was  sustained 
to  the  original  complaint  in  that  case.  The 
plaintiff  then  filed  an  amended  complaint,  in 
which  he  alleged  his  ownership  of  a  half  In- 
terest In  the  land  by  virtue  of  the  convey- 
ance from  Ratus  Hawes;  that  Louis  and 
Peggie  Woodward  were  in  possession,  refus- 
ing to  recognize  plaintiff's  right  to  any  por- 
tion of  the  land  or  to  the  rents  and  revenue; 
and  that  the  land  was  capable  of  partition. 
The  complaint  concluded  with  a  prayer  that 
the  land  be  partitioned.  The  court  sustain- 
ed a  demurrer  to  the  amended  complaint, 
and,  the  plaintiff  declining  to  plead  further, 
dismissed  the  complaint  The  defendants 
pleaded  the  proceedings  and  judgment  In 
that  suit  in  bar  of  the  present  suit  After 
the  present  suit  was  brought  Louis  Wood- 
ward died,  and  the  suit  was  revived  in  the 
name  of  his  heirs.  The  parties  waived  a 
jury  and  tried  the  case  to  the  court  There 
was  a  judgment  for  plaintiff,  and  defendants 
appeal. 

There  are  Sve  qaestlons  presented  by  the 
defendants: 

[1-J]  The  first  is  Whether  or  not  the  Creek 
law  of  descent  and  distribution,  or  the  Ar- 
kansas law  of  descent  and  distribution,  con- 
trols the  devolution  of  the  estate.  The  de- 
fendants take  the  position  that  the  law  In 
force  June  29,  1900,  controls.  Their  conten- 
tion Is  that,  when  Agnes  Hawes  selected  her 
allotment  under  the  prorisions  of  the  Curtis 
Bill,  her  allotment  was  perfected,  and  had 
become  vested  and  absolute  in  her  before 
her  death,  at  which  time  the  Arkansas  law 
of  descent  and  distribution  was  in  force  In 
the  Creek  Nation.  If  the  selection  of  the 
land  by  Agnes  Hawes  in  her  lifetime,  under 
the  provision  of  section  11  of  the  Curtis  Bill, 
had  vested  title  in  her,  this  contention  could 
be  sustained,  but  this  court  in  the  case  of 
Bamett  v.  Way,  29  OkL  780,  119  Pac  418, 
held  that  the  selection  of  the  allotment  under 
the  provisions  of  section  11  of  the  Curtis 
Bill  (Act  June  28,  1808,  c.  617,  30  Stat  497) 
did  not  vest  the  allottee  with  any  title  to 
the  fee  in  the  land,  and  that  no  way  was 
provided,  under  the  provision  of  that  act, 
for  the  allottee  to  obtain  title,  and  that  a 
method  by  which  the  allottee  could  obtain  ti- 
tle was  first  provided  by  the  original  Creek 
treaty.  Act  March  1,  1901,  c.  676,  31  Stat 
L.  861.  It  was  held  that  an  allotment  under 
section  11  of  the  Curtis  Bill  only  carried 
the  use  and  possession  of  the  land  that  was 
allotted,  and  that  an  allotment  thereunder 
did  not  carry  any  title  or  estate  in  the  fee, 
and  that  the  fee  could  not,  and  did  not,  de- 
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Bcend  to  the  helm  from  tbe  allottee.  It  was 
farther  held  In  that  case  that  as  by  section 
6  of  the  original  Creek  trelity  (Act  Mardi 
1,  1901,  c.  676,  31  Stat  L.  861)  aU  allotments 
made  to  Creek  citizens  prior  to  the  ratifica- 
tion of  that  agreement  as  to  which  there  was 
no  contest,  and  which  did  not  Include  public 
property,  were  thereby  ratified,  and  that 
snch  allotments  should  in  all  things  be  gov- 
erned by  the  provisions  of  that  treaty,  the 
allotment  did  not  fail,  but  was  ratified  by 
section  28  of  said  original  Creek  treaty.  It 
was  further  held  that  there  was  vested  In 
the  heirs  of  such  allottee  all  the  right  and 
title  the  allottee  would  have  received  if  the 
allotment  had  been  selected  sabsequent  to 
the  ratification  of  the  treaty.  It  was  also 
held  that  by  section  28  of  the  original  Creek 
treaty  the  law  of  descents  and  distributions 
of  the  Creek  (Nation  governed  the  descent  of 
the  land,  and  that  the  heirs  were  to  be  those 
made  such  by  the  Creek  law,  and  not  by  the 
Arkansas  law.  This  decision  was  followed 
In  the  case  of  Morley  v.  Fewel,  32  Okl.  452, 
122  Pac.  700;  Shellenbarger  v.  Fewel,  124 
Pac.  617;  and  Reynolds  v.  Fewel,  124  Pac. 
62.S.  No  arguments  are  advanced,  or  au- 
thorities dted,  which  justify  a  different  de- 
cision In  this  matter,  even  though  It  were  a 
new  question.  It  cannot  be  expected  that  the 
decisions  above  stated  will  be  overturned 
without  strong  and  cogent  reasons  therefor. 
[2]  The  next  question  urged  is  that,  even 
admitting  that  the  Creek  law  of  descents 
and  distributions  governs,  It  should  be  so 
Interpreted  as  to  exclude  persons  not  mem- 
bers of  the  Creek  Tribe  from  inheriting. 
This  point,  also,  has  been  determined  ad- 
versely to  the  contention  of  the  defendants 
la  the  case  of  De  Graffenreid  v.  Iowa  Land 
&  Trust  Co.,  20  Okl.  687,  95  Pac.  624.  The 
decision  In  that  case  was  followed  in  Mor- 
ley V.  Fewel,  32  Okl.  452, 122  Pac.  700;  Shel- 
leubarger  v.  Fewel,  124  Pac.  617,  and  in  Rey- 
nolds V.  Fewel,  124  Pac.  623.  It  Is  ably  con- 
tended by  counsel  for  defendants  that  this 
court  at  the  time  De  Graffenreid  v.  Iowa 
Land  &  Trust  Co.,  20  Okl.  687,  95  Pac.  624, 
was  decided,  did  not  have  before  it  all  the 
Creek  laws  and  decisions  governing  descents 
and  distributions.  However,  It  was  the  duty 
of  this  court  to  judicially  know  the  Creek 
law,  and  the  decision  In  that  case  has  be- 
come a  rule  of  property.  Not  only  that,  but 
In  the  case  of  Reynolds  t.  Fewel,  124  Pac. 
623,  the  same  counsel,  who  now  appears  for 
defendants  in  this  case,  presented  the  same 
proposition,  and  the  same  statutes  of  descent 
and  distribution  and  the  same  decisions  of 
the  Creek  courts  were  before  this  court  as 
are  presented  in  this  case,  and  it  was  again 
held  that  a  person  not  a  member  of  a  tribe 
could  inherit  lands  after  they  were  allotted. 
It  was  held,  in  effect,  that  after  the  property 
lost  its  tribal  character  noncltlzens  of  the 
Creek  Nation  could  inherit  it.  These  deci- 
aions  cannot  and  should  not  be  overruled. 


Descent  of  property*  after  it  baa  lost  its  trib- 
al character  should  foUow  the  line  of  nat- 
ural affection,  and  there  Is  no  nason  for  pre- 
suming that  a  member  of  the  Creek  Tribe 
has  not  the  same  afTectlon  for  his  or  her 
white  relations  as  for  relations  of  the  Indian 
blood  of  the  same  degree  of  relationship. 

It  Is  next  contended  by  the  defendants 
that  the  Creek  law  of  descent  and  distribu- 
tion cannot  be  applied  to  the  descent  of  tb» 
allotment  In  suit  here,  for  the  reason  that 
the  title  had  become  vested  by  descent  cast 
on  the  29th  of  June,  1900,  and  that  to  change 
its  devolution  would  be  In  violation  of  the 
fifth  amendment  to  the  Constitution  of  the 
United  States,  which  provides  that  no  per- 
son shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law.  This  con- 
tention has  be«i  answered  under  the  first 
proposition  advanced  by  the  defendants.  Ag- 
nes Hawes  did  not  own  the  fee  at  OSi  time 
of  her  death,  and  the  heirs  had  no  right  to 
the  land  she  had  selected.  The  right  of  the 
h^s  was  created  by  section  28  of  the  orig- 
inal Creek  treaty,  and  that  section  also  pro- 
vided by  what  law  the  heirship  should  be  de- 
termined. The  same  law  that  created  the 
right  In  the  heirs,  provided  that  the  heirs 
should  be  determined  according  to  the  Creek 
law.  This  did  not  violate  the  fifth  amend- 
ment to  the  Constitution  or  any  other  consti- 
tutional provision. 

[4]  The  next  contention  Is  that  as  to  the 
portion  of  the  land  constituting  the  home- 
stead of  the  deceased,  Agnes  Hawes,  the 
conveyance  was  void  because  the  homestead 
was  subject  to  restrictions  at  the  time  of 
the  conveyance.  Act  Cong.  April  21,  1904, 
c  1402  (33  Stat  L.  204),  removed  the  restric- 
tions from  the  lands  of  all  allottees  not 
of  Indian  blood  except  homesteads.  If 
it  should  be  found  that  none  of  the  land 
allotted  to  her  heirs  was  homestead,  it  would 
not  be  necessary  to  consider  this  assignment 
further. 

In  the  case  of  Mullen  r.  United  States, 
224  U.  S.  448,  32  Sup.  Ct  494,  56  L.  Ed.  834. 
where  the  question  was  as  to  the  alienability 
Of  lands  allotted  in  the  name  of  a  Choctaw 
Indian  after  his  death,  the  court  said:  "In 
the  agreement  with  the  Creek  Indians  (Act 
March  1,  1901,  c  076,  81  Stat  L.  861,  870), 
It  was  provided  that  In  the  case  of  the  death 
of  a  citizen  of  the  tribe  after  his  name  had 
been  placed  upon  the  tribal  roll  made  by  the 
Commission,  and  before  receiving  his  allot- 
ment, the  lands  and  money  to  which  he 
would  have  been  entitled.  If  living,  should 
descend  to  his  heirs,  'and  be  allotted  and  dis- 
tributed to  them  accordingly.'  The  question 
arose  whether  in  such  cases  there  should  be 
a  designation  of  a  portion  of  the  allotment 
as  a  homestead.  In  an  opinion  under  date 
of  March  16,  1903,  the  then  Assistant  Attor- 
ney General  for  the  Interior  Department 
(Mr.  Van  Devanter)  advised  the  Secretary  of 
the  Interior  that  this  was  not  required  b; 
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tbe  8tatnt&  He  nld:  'After  a  earefnl  een- 
■Ideratlon  of  tbe  prorlsioiis  of  law  pertlnoit 
to  the  qaesUon  presented,  aad  of  the  Tlews 
of  the  Comulssloner  of  Indian  Affairs  and 
the  Commission  to  the  Fire  ClTllized  Tribes, 
I  a.gree  with  the  latter  that  In  all  cases 
where  allotment  la  made  directly  to  an  en- 
rolled citizen  It  is  necessary  that  a  home- 
stead be  selected  therefrom  and  conveyed 
to  him  by  separate  deed,  but  that,  where  the 
allotment  is  made  directly  to  the  heirs  of 
a  deceased  citizen,  there  is  no  reason  or  ne- 
cessity for  designating  a  homestead  out  of 
such  lands  or  of  giving  the  heirs  a  separate 
deed  for  any  portion  of  the  allotment,  and 
therefore  advise  the  adoption  of  that  rule.'" 
The  court,  in  effect,  approved  this  opinion 
of  the  Assistant  Attorney  General,  and  held 
that  where  a  member  of  the  Choctaw  or 
Chickasaw  Tribe  died  before  selecting  his 
allotment,  and  the  land  was  allotted  in  his 
name  after  his  death,  none  of  the  land  was 
homestead,  and  that  none  of  the  land  was 
subject  to  restrictions  In  the  hands  of  the 
heirs.  The  opinion  of  the  Assistant  Attorney 
General  was  upon  the  exact  question  here, 
and  is  here  followed.  The  land  was  allotted 
to  the  heirs,  and  not  to  the  members  who 
would  have  been  mtltled  had  she  lived,  and 
none  of  it  was  homestead.  It  la  immaterial 
that  a  portion  of  it  was  designated  as  home- 
stead In  the  patent  The  provision  with 
reference  to  the  homesteads  was  made  for 
the  benefit  of  the  allottee,  and  was  not  In- 
tended to  affect  allotments  made  in  the 
name  of  the  heirs  after  the  death  of  the 
allottee.  The  matter  of  creating  a  home- 
stead was  governed  by  law,  and  the  persons 
executing  a  patent  could  not,  by  designating 
the  patented  land  as  homestead,  make  it 
homestead,  unless  the  law  gave  them  author- 
ity to  so  designate  it. 

[S]  The  last  proposition  on  whldi  defend- 
ants rely  is  that  the  judgment  in  the  parti- 
tion suit  is  a  bar  to  this  action.  It  is  urged 
that  tbe  title  to  the  land  was  in  issue  in  the 
partition  suit,  and  that  when  tbe  court  sus- 
tained a  demurrer  to  the  petition  In  that 
suit,  and  rendered  Judgment  for  the  defend- 
ants, there  was  such  an  adjudication  of  the 
title  as  prevents  tbe  plaintiff  from  maintain- 
ing this  action.  It  will  be  observed  that  the 
partition  suit  was  brouc^t  in  equity.  In  so 
bringliig  the  action  plaintiff  followed  a  prae- 
tloe  almoot.  If  not  quite,  universal.  No  case 
has  been  found  where  a  partition  suit  was 
ever  brought  on  the  law  side  of  the  docket 
In  the  state  of  Arkansas.  The  practice  in 
the  Indian  Territory  was  to  bring  such  suits 
on  tbe  equity  side  of  the  docket  In  the  case 
of  Byers  v.  Dunley,  27  Ark.  77,  decided  In 
1871,  the  Supreme  Court  of  the  state  of  Ar- 
kansas decided  that  equity  would  not  take 
Jnriadlctlon  of  a  partition  suit  where  the 
land  was  held  adversely  to  the  plaintiff  in 
the  partition  suit     In  London  v.  Overby, 


40  Ark.  165,  dedded  Ik  1892,  the  same  role 
was  laid  down.  In  Moore  v.  Gordon,  44  Ark. 
334,  the  ml*  Is  followed.  In  tha  opinion  In 
this  case  the  court  said:  "^he  proceeding 
for  partition  cannot  be  made  a  substitute  for 
ejectment  to  recorer  an  interest  in  land 
held  partially  by  others."  In  Criscoe  ▼. 
Hambrfck,  4T  Ark.  285,  1  &  W.  150,  the  nde 
was  rdterated  that  partition  could  not  be 
maintained  against  a  person  in  adverse  pos- 
session. The  court  said:  "So  far  as  the 
record  discloses,  the  lands  are  held  adversely 
to  him;  he  is  excluded  from  any  participa- 
tion In  the  rents  and  profits;  and  bis  title 
is  In  dispute.  He  must  therefore  resort  to 
ejectment  to  establish  his  title,  as  an  action 
for  partition  Is  maintainable  only  by  a  party 
in  possession,  or  whose  title  la  admitted." 
The  doctrine  of  these  cases  was  adhered  to 
in  Head  t.  Phillips,  70  Ark.  432,  68  S.  W. 
878;  Bagle  T.  VranfcUn,  71  Ark.  544.  76  S.  W. 
1093. 

It  was  tbe  rule  In  the  nlai  prlns  courts  in 
the  Indian  Territory  prior  to  statehood  that  a 
suit  in  sqalty  for  iMirtitios  could  not  be  main- 
tained against  pwsons  in  adverse  possession. 
The  title  was  not  in  issae,  and  eonld  not  be  in 
issue  In  the  suit  for  partition  brought  by 
the  plaintiff,  and  the  trial  court  did  not  err 
In  overruling  the  plea  of  res  adjudicata. 

The  judgment  of  the  district  court  of 
Mnskogee  0000(7  shoald  be  afflnned. 

PBB  OUBIAM.    Adopted  la  wholes 


(nou.  an 

BBUNER  et  ux.  v.  COBB  et  aLf 
(Supreme  Court  of  Oklahoma.    Feb.  11,  1918.) 

(Byttaltu  by  th«  Court.) 

1.  Deeds  (|  70*)— Vauditt— Inadbquaotov 
consioebation. 

Ordinarily  mere  Inadequacy  of  considera- 
tion is  not  ■nffideat  ground,  in  itself,  to  jus- 
tify a  coDTt  in  canceling  a  deed,  yet  when  tbe 
inadequacy  ia  so  groM  as  to  amount  to  fraud, 
or  in  the  absence  of  other  circumitaDcea  to 
■hock  the  conscience,  and  furniah  Batisfactory 
and  decisive  evidence  of  fraud,  it  will  be  suffi- 
cient groand  for  canceling  a  conveyance  or 
contract  either  executed  or  czecatory.  The 
role  being  baaed  upon  tiie  tiieory  that  fraud, 
and  Bot  inadequacy  of  price,  is  the  sole  rea- 
son for  the  interposition  of  equity. 

[Ed.  Note—For  other  cases,  see  Deeds,  Cent 
Dig.  li  165-182;   Dec  Dig.  |  70. *1 

2.  Deeds  (|  70*)  —  Feaud- InADEquACT  or 
CoNBiDEXATioif— Evidence. 

Whenever  it  appears  that  the  parties  to  a 
trade  have  ^owingly  and  deliberately  fixed 
upon  any  price,  however  great  or  however 
small,  there  ia  do  occasion  nor  reason  for  in- 
terference by  courts,  for  owners  liave  a  right 
to  sell  property  for  what  they  i^ase;  but 
where  there  is  no  evidence  of  such  knowledge, 
intention,  or  deliberation  by  the  parties  the 
disproportion  between  the  value  of  the  sub- 
ject-matter and  the  price  may  be  so  great  as 
to  warrant  the  court  ia  inferring  therafrost 
the  fact  of  fraud. 

[E^.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  il  165-182;    Dec  Dig.  |  7a*] 
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3.  Deeds    (|   211*)  —  Sutficibnot   of   Evi- 
dence. 

Milton  Bruner,  and  Katie,  his  wife,  were 
ignorant  Creek  freedmen.  Milton  owned  a  cer- 
tain 40-acre  tract  which  he  was  desirous  of 
selling.  Katie  owned  an  allotment  of  160 
acres,  worth  from  $2,400  to  $4,000.  C,  de- 
siring to  purchase  land,  through  his  agent,  P., 
entered  into  negotiations  with  Milton  to  pur- 
chase the  40-acre  tract,  agreeing  to  give  him 
$150  cash  and  a  good  note  for  the  balance. 
The  deed  was  drawn  and  acknowledged  before 
P.,  who  was  a  notary  public,  and  which,  after 
acknowledgment  by  Milton  and  his  wife,  prov- 
ed to  be  a  conYeyanee  for  Katie's  allotment, 
instead  of  Milton  s  40-acre  tract.  Both  Milton 
and  his  wife  testify  positively  that  they  sold 
the  40-acre  tract,  and  never  at  any  time  sold, 
or  intended  to  sell,  Katie's  allotment.  Beld, 
that  the  inadequacy  of  consideration,  under  the 
rule  announced  in  the  preceding  paragraph  of 
this  syllabus,  together  with  the  other  cumula- 
tive incidents  and  circumstances  detailed  in  the 
record,  amounts  to  such  constructive  fraud  as 
to  require  a  cancellation  of  the  deed. 

[Ed.  Note.— Ifor  other  cases,  see  Deeds.  Cent. 
Dig.  H  637-G47;  Dec.  Dig.  §  211;*  Cancella- 
tion of  Instruments,  Cent.  Dig.  §  102.] 

4.  Indians    (§    15*) — ^Poweb    to    Alienate 
Lanp. 

A  Creek  freedman  under  18  years  of  age, 
although  a  married  woman,  cannot  make  a  vul- 
id  conveyance  of  her  allotment,  except  under 
the  direction  of  the  county  court;  and  a  deed 
made  without  such  authority  is  void. 

[Ed.  Note. — For  other  cases,  see  Indians, 
C«nt  Dig.  §S  17,  29,  34,  37^4;  Dec.  Dig.  § 
15.*] 

Commlsslonets'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Seminole  County ; 
Robert  M.  Ralney,  Judge. 

Action  by  Milton  Bruner  and  Katie  Bruner 
against  T.  8.  Cobb  and  another  to  cancel  a 
deed.  From  judgment  for  defendants,  plain- 
tiffs bring  error.     Reversed  and  remanded. 

On  October  14,  1912,  a  motion  to  dismiss 
the  appeal  herein  was  sustained,  on  the 
ground  that  the  alleged  errors  of  the  trial 
court  required  the  examination  and  consider- 
ation of  the  evidence  introduced  at  the  trial, 
and  that  the  referee,  liefore  whom  the  cause 
was  tried,  not  having  certified  the  evidence 
to  the  court,  and  no  bill  of  exceptions  having 
been  allowed,  this  court  could  not  consider 
the  alleged  errors  relied  upon  by  plaintiff  1b 
error.  This  defect  In  the  record  was  strenu- 
ously insisted  upon  by  defendants  in  error  In 
their  brief,  and  was  not  denied  in  any  man- 
ner by  plaintiffs  In  error  until  after  the  order 
of  dismissal  had  been  entered  and  a  petition 
for  rehearing  had  been  filed  and  oral  argu- 
ment had  thereon,  whereupon  a  certain 
agreement  between  counsel  at  the  trial 
(which  was  embodied  in  the  record)  was, 
for  the  first  time,  called  to  the  attention  of 
the  court  by  counsel  for  plaintiffs  in  error. 
The  consideration  given  by  the  court  to  this 
agreement  resulted  In  the  granting  of  the 
petition  for  rehearing,  and  the  former  (pin- 
ion, dismissing  the  appeal,  Is  hereby  recalled 
and  set  aside  and  the  appeal  reinstated,  and 
the  cause  will  now  be  considered  on  its  mer- 
its. 


Taylor,  Prueitt  &  Sniggs,  of  Oklahoma 
City,  and  J.  A.  Baker,  of  Wewoka,  for  plain- 
tiffs In  error.  Crump  &  Fowler,  of  Wewoka, 
for  defendants  in  error. 

ROBERTSON,  C.  (after  stating  the  facts 
as  above).  This  Is  an  action  by  Milton  Brun- 
er and  Katie  Bruner,  his  wife,  to  cancel  and 
set  aside  a  certain  warranty  deed  made  by 
them  on  February  23,  1909,  to  T.  S.  Cobb 
for  80  acres  of  land  In  Seminole,  and  80 
acres  of  land  In  Okfuskee  county.  Cobb 
three  days  later  sold  the  land  to  James  E. 
Foreman,  who  Is  joined  as  a  party  defend- 
ant, but  Cobb  alone  defends;  Foreman  rest- 
ing his  title  on  Cobb's  deed,  which  is  good  If 
the  deed  to  Cobb  from  the  Brunera  is  valid. 
The  Bruners,  who  are  husband  and  wife, 
are  Creek  freedmen,  and  the  land  in  con- 
troversy Is  the  allotment  of  Katie  Bruner. 
Plaintiffs  In  error  rely  for  reversal  of  the 
:;udgment  appealed  from  on  four  separate 
assignments  of  error,  viz.:  First.  Inadequacy 
of  price.  Second.  The  deed  was  taken  and 
acknowledged  by  the  grantee's  agent,  and  Is 
therefore  void.  Third.  Deception  and  fraud 
in  obtaining  the  signatures  of  plalntifTs  to 
said  deed.  Fourth.  Katie  Bruner,  at  the 
time  of  executing  said  deed,  was  under  the 
age  of  18  years,  and  any  deed  made  by  her 
while  a  minor  was  absolutely  void. 

It  will  je  unueces.siiry  to  give  separate  con- 
sideration to  the  assignments  above  enumer 
ated,  for  that  the  reasons  advanced  In  be- 
half of  each  are  so  closely  related  one  to 
the  other  as  to  be,  in  a  measure,  applicable 
to  all;  In  other  words,  fraud  and  deceit 
being  the  gist  of  tlie  complaint  of  plaintiffs 
in  error,  we  will  treat  the  assignments  of 
error  as  above  enumerated  merely  as  sub- 
divisions of  one  general  charge  of  fraud, 
and  will  give  to  each  subdivision  of  such 
charge  such  consideration  as  It  merits. 

It  appears  from  the  record  that  these 
-ilamtiffs  in  error,  at  the  time  this  deed  was 
taken,  were  Ignorant  negroes,  the  wife,  es- 
pecially, being  a  mere  girl,  wholly  devoid  of 
business  experience,  and  possessed  of  no 
judgment  or  knowledge  of  business  affairs. 
The  husband  owned  a  certain  40-acre  tract, 
which  he  was  desirous  of  selling,  and  with 
that  intention  approached  George  B.  Paine, 
who  was  a  notary  public  and  justice  of  the 
peace  at  Wewoka,  in  Seminole  county,  and 
who,  from  his  own  testimony,  was  acting 
as  the  agent  of  Cobb,  who  at  the  time  was 
county  judge  of  Seminole  county.  Milton 
Bruner  told  Paine  that  he  wanted  $300  for 
his  40-acre  tract  Paine,  as  agent  for  Cobb, 
finally  agreed  to  give  him  $300  for  It, 
one-half  cash,  the  balance  to  be  secured  by 
good  note.  This  couver.sation  took  place  iu 
the  Campbell  abstract  office  at  Wewoka  on 
February  23,  1909.  Katie  Bruner  was  not 
present  at  tlie  time  the  deal  was  made,  but 
was  sent  for  by  Paine  to  sign  the  deed  with 
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ber  husband.  Botb  lUltoa  and  Katie  awear 
positively  tbat  they  sold  Milton's  40-acre 
tract  to  Paine  for  Oobb,  and  that  they  did 
not  bare  one  word  of  conversation  Tvlth  him 
or  any  one  else  concerning  Katie's  allotment; 
that  they  had  no  Intention  of  selling  it,  bnt 
supposed  alwajTB  that  the  deed  they  signed 
was  for  Milton's  40-acre  tract.  Falne  paid 
Milton  $150  in  cash  and  gave  him  in  addi- 
tion a  memorandum,  signed  by  himself,  to 
the  eflTect  that  they  had  coming  to  them  a 
dtf erred  payment  of  $150  on  the  land  sold  by 
them.  This  memorandum  did  not  describe 
the  land  in  any  way,  nor  did  It  bear  any 
interest;  no  payor  was  named  therein,  and 
it  was  signed  by  Paine  alone,  without  any 
reference  to  his  capacity  as  agent  for  Gobb. 
The  record  affirmatively  shows  that  Katie 
Bmner  did  not  receive  any  part  of  the  |150, 
or  derive  directly  or  indirectly,  any  benefit 
therefrom.  Cobb,  at  the  trial,  offered  to  pay 
into  court  the  balance  of  the  purchase  price, 
to  wit,  $150.  The  undisputed  testimony 
shows  that  the  land  was  worth  all  the  way 
from  $2,400  to  $4,000.  The  record  also  shows 
that  the  entire  transaction  was  carried  on 
between  Milton  Bruner  and  Paine;  Katie 
Bruner  at  no  time  being  consulted  concern- 
ing the  trade, 

PlaintifTs  allege  that  as  soon  as  they  dis- 
covered the  deception  practiced  upon  them 
they  brought  suit  to  cancel  the  deed;  the 
record  showing  the  action  to  have  been  com- 
menced on  March  20,  1909,  the  deed  having 
been  executed  February  23,  1909.  Ordinarily 
mere  inadequacy  of  consideration  is  not  suiG- 
dent  cause  to  justify  interference  by  a  court 
of  equity  in  a  case  of  rescission  of  contract 
or  annulment  of  deed;  but  where,  as  In  the 
case  at  bar,  the  consideration  given  is  so 
grossly  inadequate  as  to  shock  the  conscience 
and  force  one's  mind  to  the  immediate  con- 
clusion that  the  deed  to  the  land  was  pro- 
cured by  fraud  it  not  only  is  the  right  bnt 
tbe  positive  duty  of  a  court  to  interfere  and 
place  the  parties,  especially  the  innocent 
and  injured  one,  in  tbe  position  he  was 
in  before  tbe  transaction  occurred,  and  it  is 
a  matter  of  no  moment  whether  the  fraud 
was  occasioned  by  the  active,  deceitful  rep- 
resentations, connivance,  and  acts  of  him 
who  receives  the  benefits  of  the  fraudulent 
transaction,  or  whether  che  result  was 
reached  on  account  of  the  mental  incapacity 
and  want  of  business  ability  of  the  one  de- 
frauded. The  result  in  either  instance  is 
the  same;  the  difference  in  the  moral  turpi- 
tude involved  being  only  of  degree. 

The  undisputed  testimony  in  this  case 
shows  that  Cobb  first  sent  one  Coodle  John- 
son (who,  from  tbe  record,  seems  to  be  a 
handy  sort  of  a  fellow  and  a  ready  witness), 
a  few  days  before  the  deed  involved  herein 
was  executed,  to  the  Brnners  to  procure  a 
deed  for  the  land;  that  Cobb  gave  Johnson 
$15D  with  which  to  purchase  the  same;  that 
Johnson  offered  Katie  $75  for  a  deed,  but 


tbat  she  refused  to  take  it  Three  or  four 
days  later  Paine,  at  Cobb's  suggestion,  put 
the  deal  through  with  Milton  Bruner,  and 
gave  him  $150  and  the  purported  duebill, 
hereinbefore  mentioned,  and  which  was 
worthless  and  of  no  binding  effect  on  any- 
body. This  is  all  that  Cobb  pretends  to  have 
given  for  the  160  acres,  although  the  deed 
imports  a  consideration  of  $800.  None  of  the 
witnesses  valued  the  land  at  less  than  $2,400, 
and  there  is  testimony  to  the  effect  that  it 
was  worth  $4,000;  $3,000  being  the  fair  aver- 
age value  thereof. 

[1,2]  When  we  consider  all  the  facts  and 
circumstances  surrounding  this  transaction, 
the  official  position  held  by  Cobb,  and  his 
standing  in  the  community,  his  superior 
intelligence  and  official  Infiuence,  the  fact 
that  he  was  desirous  of  procuring  this  land, 
and  had  made  other  attempts  to  secure  a  deed 
thereto,  tbe  further  fact  that  Paine,  a  justice 
of  tbe  peace  and  the  notary  who  took  the 
acknowledgment  to  the  deed,  and  who  was 
Cobb's  agent,  engineered  the  deal  and  paid 
the  money  and  executed  the  so-called  due- 
bill,  which,  according  to  the  uncontradicted 
evidence,  was  to  have  been  a  good  note,  but 
which,  as  we  have  seen,  was  a  worthless 
piece  of  paper,  not  binding  on  any  one,  and 
tbe  further  fact  that  the  Bruners  belonged 
to  an  inferior  race,  were  ignorant  and  il- 
literate, possessed  of  no  knowledge  or  ex 
perlence  in  such  matters,  to  say  nothing  of 
their  contention  that  they  bad  in  mind  only 
the  sale  of  Milton's  40-acre  tract,  and  not  tlie 
allotment  of  Katie,  we  are  forced  to  the  con- 
clusion that  the  consideration  given  for  tbe 
land  was  so  grossly  Inadequate  as  to  amount 
to  constructive  fraud,  and  of  such  character 
and  degree  as  to  require  the  cancellation 
of  the  deed.  We  might  content  ourselves 
by  saying,  and  tbe  record  would  fully  war- 
rant such  conclusion,  that  the  inadequacy  of 
the  consideration,  of  itself,  free  from  any 
other  fact  or  circumstance,  is  sufficient  to 
constitute  constructive  fraud  of  such  magni- 
tude as  to  require  tbe  cancellation  of  the  con- 
veyance; but  in  this  case  we  are  not  required 
to  base  our  judgment  upon  this  lone  conclu- 
sion, for  the  record  Is  full  of  other  inequit- 
able facts  and  circumstances  ttiat,  to  our 
mind,  are  so  cumulative  in  their  character 
and  corroborative  of  the  above  conclusion 
as  to  leave  no  room  for  doubt  in  the  mind  of 
any  fair-minded  man. 

In  volume  2,  Pomeroy's  Equity  Jurispru- 
dence (section  926  et  seq.),  this  subject  is 
treated  in  an  able  and  extiaustive  manner, 
and  tbe  general  rule  there  laid  down  for 
ca.ses  of  this  sort  seems  to  be  that,  while 
mere  inadequacy  of  consideration  is  not  suf- 
ficient ground,  in  Itself,  for  refusing  the  rem- 
edy of  specific  performance,  yet  when  the 
inadequacy  is  so  gross  as  to  amount  to 
fraud,  or  in  tbe  absence  of  other  circum- 
stances to  shock  the  conscience  and  furnish 
satisfactory  and  decisive  evidence  of  fraud. 
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tt  will  be  a  suffldent  ground  for  canceling  a 
conveyance  or  contract,  either  executed  or 
executory.  Section  927.  Tbls  rale  Is  based 
upon  tbe  theory  tbat  fraud,  and  not  Inade- 
quacy of  price,  is  the  sole  and  only  reason 
for  the  interposition  of  equity.  In  the  note 
to  this  section  in  the  treatise  aboye  referred 
to,  it  is  said:  "The  rule  had  its  origin  at  a 
time  when  fraud  was  generally  inferred  by 
presumptions  of  law,  and  often  by  conclusive 
presumptions.  In  tbe  present  condition  of 
the  law  on .  tbe  subject  of  fraud,  this  mode 
of  formulating  the  rule  seems  to  be  erroneous, 
llie  principle  is  now  almost  universally 
adopted  that  fraud  is  a  fact  Inferred,  like 
other  conclusions  of  fact,  from  the  evidence ; 
no  rule  of  law  can,  therefore,  be  laid  down 
as  to  the  amount  of  Inadequacy  necessary  to 
produce  the  resulting  fraud.  Inadequacy  of 
consideration  may  be  evidence  of  fraud, 
slight  or  powerful,  according  to  its  amount 
and  other  circumstances.  When  it  is  satis- 
factory and  decisive  evidence,  when  from 
the  proof  of  Inadequacy  the  court  or  jury 
are  convinced  that  fraud  as  a  fact  did  exist, 
then  the  relief  is  granted.  Instead,  therefore, 
of  r^ieating  the  usual  formula  which  has 
been  handed  down  for  generations,  tbat  the 
inadequacy  must  be  conclusive  evidence  of 
fraud,  I  have  said  in  the  text  tbat  it  must  be 
satisfactory  and  decisive  evidence;  the  for- 
mer mode  represented  fraud  as  the  result  of 
a  conclusive  legal  presumption ;  the  latter 
treats  it  as  a  conclusion  of  fact  drawn  from 
the  evidence,  and  Is  therefore  in  perfect 
harmony  with  the  theory  which  now  prevails 
in  most,  if  not  all,  of  the  states.  The  follow- 
ing seems  to  be  tbe  true  rationale  of  the 
doctrines  concerning  inadequacy  of  price. 
"Whenever  it  appears  tbat  the  parties  have 
knowingly  and  deliberately  fixed  upon  any 
price,  however  great,  or  however  small,  there 
is  no  occasion  nor  reason  for  interference  by 
courts;  for  owners  have  a  right  to  sell  prop- 
erty for  what  they  please,  and  buyers  have 
a  right  to  pay  what  they  please.  See  Harris 
V.  Tyson,  24  Pa.  347,  360,  64  Am.  Dec.  661; 
Davidson  v.  Little,  22  Pa.  245,  247,  60  Am. 
Dec.  81.  But  where  there  is  no  evidence 
of  such  knowledge.  Intention,  or  deliberation 
by  the  parties,  the  disproportion  between  the 
value  of  the  subject-matter  and  the  price 
may  be  so  great  as  to  warrant  the  court  in 
inferring  therefrom  the  fact  of  fraud.  Such 
a  gross  inadequacy  or  disproportion  will  call 
for  explanation,  and  will  shift  the  burden 
of  proof  upon  the  party  seething  to  enforce 
the  contract,  and  will  require  him  to  show 
attirmatively  that  the  price  was  the  result  of 
a  deliberate  and  intentional  action  by  the 
parties;  and  if  tbe  facts  do  prove  such  ac- 
tion tbe  fact  of  fraud  will  be  more  readily 
and  clearly  Inferred." 

[3]  Ordinarily,  if  there  is  nothing  but  mere 
lnade(]uacy  of  consideration,  the  case  must 
be  extreme  in  order  to  call  for  the  inter- 
position of  equity.    Volume  3,  Pomeroy's  Eq. 


Jur.  par.  828.  As  was  said  above^  we  wonld 
bo  fully  Justified  in  holding  that  the  con- 
sideration given  in  this  case,  to  wit,  Sl.'W 
cash  and  a  worthless  dnebiU,  for  land  worth 
$3,000  would  bring  the  case  clearly  within 
the  rule  hereinabove  referred  to;  but  we 
are  not  required  to  base  our  conclusion  on 
this  one  item  alone.  The  whole  transaction 
is  80  Intimately  and  completely  charged  with 
other  inequitable  instances,  incidents,  and 
circumstances  as  to  absolutely  preclude  any 
other  conclusion  in  the  minds  of  honest  men. 
Thus  the  record  shows  that  Paine,  the  notary 
public  who  drew  the  deed,  and  who  took  the 
acknowledgment  of  tlie  grantors,  was  Cobb's 
agent  for  the  purpose  of  purchasing  the  land; 
that  he  opened  negotiations  leading  up  to 
the  execution  and  delivery  of  the  deed  with 
Milton  Bruner,  who  testifies  positiTely  that 
he  never  talked  with  Paine  about  selling 
Katie's  allotment;  that  after  the  deed  had 
been  drawn  and  the  trade  made  he  (Paine) 
sent  Milton  to  get  Katie,  who  was  at  the 
company  store  In  another  part  of  town.  In 
order  that  she  might  sign  it;  that  he  caused 
Milton  to  sign  the  deed  first,  and  Katie  to 
sign  after  him;  that  he  paid  the  money  to 
Milton,  and  not  to  Katie;  that  Sanders  San- 
cho  was  sent  to  the  Bruners  and  talked  with 
them  of  and  concerning  the  sale  of  Milton's 
land  and  not  Katie's  allotment  The  fact 
that  Milton  did  not  know  the  description  of 
the  land  by  number,  but  relied  upon  Paine 
to  examine  the  map  and  secure  therefrom 
the  proper  description  is  also  a  circumstance 
worthy  of  note.  The  uncontradicted  evi- 
dence that  the  land  was  worth  not  less  than 
$2,400,  and  from  that  to  |4,000;  the  fact  that 
the  parties  were  not  of  kin,  and  there  was 
no  Intent  on  the  part  of  the  Bruners  to  be- 
stow on  Cobb  any  bounty  or  gift— these  and 
many  other  circumstances,  to  our  minds, 
bring  this  case  clearly  within  the  rale  abore 
referred  to  and  require  the  cancellation  of 
the  deeds  complained  of  in  the  petition  of 
plaintifrs  in  error.  Aside  from  all  this,  the 
evidence  clearly  shows  that  Katie,  at  the 
time  she  executed  the  deed,  was  under  the 
age  of  18  years,  and  therefore  incapable  of 
conveying  her  allotment  There  is  much  pos- 
itive and  competent  testimony  in  tbe  record 
to  the  effect  that  she  was  nnder  18  years  of 
age,  and  not  a  single  word  of  competent  evl- 
deuce  that  she  was  over  that  age.  Coody 
Johnson  (Cobb's  man  Friday)  testified  that 
when  he  went  to  the  Bruners  and  negotiated 
a  sale  of  the  land  he  offered  them  only  $75 
of  the  $160  which  Cobb  instructed  him  to 
give,  for  tbe  reason  that  he  wanted  to  wait 
a  few  days  to  get  a  census  card  from  the 
Dawes  Commission,  in  order  to  ascertain  Ka- 
tie's age  (Record,  p.  32),  and  yet  (on  page 
44  of  the  record)  he  testified  that  be  had 
known  her  for  16  years,  and  that  she  was 
5  or  6  years  old  when  he  first  saw  and  knew 
her.  It  is  on  testimony  such  as  this  tbat 
the  referee  held  that  she  was  over  18  years 
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of  age,  notwlttaBtandlng  the  positive  testimo- 
ny of  Katie's  mother,  her  stepfather,  and 
herself  that  she  was  bom  on  March  11,  1891. 
Ordlaarllr,  where  th»e  is  a  conflict  In  the 
testimony  on  any  material  fact,  the  finding 
of  a  referee  will  not  be  dlstarbed,  if  there 
Is  any  testimony  reasonably  tending  to  sup- 
port the  same.  We  do  not  think  there  is  any 
testimony  in  the  record  reasonably  tending 
to  support  the  finding,  and  we  conclude  that 
Katie  Bmner  was  not  18  years  of  age  on 
Febmary  23,  1909,  the  day  the  deed  was 
signed,  and  that  therefore  the  same  is  void 
on  that  account.  This  question  has  been 
settled  in  this  state  by  the  decision  in  Jeffer- 
son V.  Winkler,  28  Okl.  653,  110  Pac.  755. 
See,  also,  to  the  same  effect.  Gill  v.  Hagger- 
ty,  32  Okl.  407,  122  Pac.  641. 

[4]  Katie  Bmner,  being  a  Creek  freedman 
imder  18  years  of  age,  could  not  make  a 
Talid  conveyance  on  the  date  the  deed  here- 
in complained  of  was  executed,  and,  the  sale 
not  having  been  made  under  the  direction  of 
the  county  court,  the  deed  is  therefore  nec- 
essarily void. 

Tlds  last  conclusion  is  not  only  corrobora- 
tive evidence  of  the  fraudulent  intent  of 
Cobb  in  the  premises,  but.  In  itself,  is  proof 
conclusive  of  the  invalidity  of  the  deed.  It 
therefore  becomes  the  plain  duty  of  this 
court  to  give  to  these  plaintiffs  in  error  the 
relief  which  they  are  clearly  entitled  to, 
bat  which  was  denied  them  by  the  referee 
and  the  trial  court  It  seems  to  be  a  com- 
mon practice  in  the  part  of  the  state  from 
wUch  this  case  comes  for  unscrapulous  and 
designing  men  to  prey  upon  the  Ignorant  and 
defenseless,  and  in  many  instances  the  help- 
less Indians  and  freedmen.  These  unfortu- 
nate classes  have  our  undivided  sympathy, 
for,  with  an  intelligent  and  scheming  white 
man,  they  have  an  unequal  chance,  even  at 
the  best;  but  when  to  this  unequal  chance 
is  added  the  dishonesty  of  public  officials,  on 
wliom  these  simple  people  have  a  right  to 
rely  impUciUy  for  fair  dealing  and  protec- 
tion, and  the  duplicity  and  treachery  of  those 
of  their  own  kith  and  kin,  it  is  next  to  im- 
possible to  prevent  them  from  being  most 
shamefully  mistreated  and  robbed.  Ignorant 
freedmen  (negroes),  snch  as  plaintiffs  in  er- 
ror, have  a  right  to  rely  upon  honesty  of 
purpose  and  fair  dealing  at  the  hands  of 
white  men,  and  this  is  doubly  trae  as  to 
those  who  hold  official  positions  of  trust  and 
honor;  they  Iiave.  been  taught  to  depend 
upon  the  superior  intelligence  and  integrity 
of  the  white  race;  and  while  the  law  recog- 
niizes  no  distinction  of  race  or  color,  and  is 
not,  generally  speaking,  the  guardian  of  the 
ignorant,  yet  it  will  at  all  times,  especially 
in  such  cases  as  the  one  at  bar,  throw  its 
protecting  arms  about  the  weak  and  defend 
their  rights  against  the  wicked  designs  of 
the  strong,  when  the  object  of  these  designs 
Is  to  take  an  unfair  and  undue  advantage  of 


their  weakness  and  ignorance.  We  feel  that 
the  facts  detailed  in  the  record  In  the  in- 
stant case  are  such  as  to  demand  at  our 
bands  the  relief  prayed  for  by  plaintiffs  in 
error.  We  cannot  think  that  the  motive 
which  prompted  the  giving  of  |150  cash  and 
the  worthless  duebill  to  Milton  and  Katie 
Bmner  for  160  acres  of  land  worth  $3,000 
(even  If  defendants'  story  bo  true)  is  of  such 
cliaraeter  as  will  apx)eal  very  strongly  to 
honest  men;  and  when  we  take  into  consid- 
eration the  probability  of  the  truthfulness  of 
Bruners'  story,  to  the  effect  tlut  they  sold 
only  Milton's  40-acre  tract,  and  not  the  al- 
lotment of  Katie,  words  fall  ne  In  adequate 
denunciation  of  the  acts  of  these  persons 
who  are  responsible  for  the  present  condi- 
tion. Katie,  not  having  received  any  of  the 
consideration,  is  not  required  to  return  the 
same,  or  any  part  thereof.  Gill  et  al.  v. 
Ilaggerty,  supra,  and  cases  therein  dted. 

Having  reached  these  conclusions,  it  there- 
fore necessarily  follows  that  the  Judgment  of 
the  district  court  of  Seminole  county  should 
be  reversed,  set  aside,  and  held  for  naught, 
and  the  cause  remanded  to  the  district  court 
of  Seminole  county,  with  instructions  to  en- 
ter a  Judgment  canceling  and  setting  aside, 
fully  and  completely,  the  deed  executed  by 
Milton  Bmner  and  Katie  Bruner  to  T.  S. 
Cobb  on  February  23,  1909;  also  the  deed 
executed  to  J.  B.  Foreman  on  Febmary  27, 
1909,  by  T.  8.  Cobb  and  LUlian  Cobb,  as 
set  out  and  described  in  the  petition  of  plain- 
tiffs in  error  in  the  court  below. 

PEB  CTJBIAM.    Adopted  in  whole. 


CLEMENS  V.  ST.  IX)TIIS  &  S.  P.  H.  CO. 

(Supreme  Court  of  Oklahoma.    March  16. 
1913.) 

(Syttalut  hv  th«  Cqurt.; 

1.  Nbouoence    (§  119*)  —  Pmadino  —  COK- 

TBIBtJTOBT    NEQUGENCX — ^ADMISSIONS. 

In  an  action  for  persomd  injuries,  where 
defendant  denies  generally,  and  alleges  con- 
tributory negligence,  the  latter  allegation  is 
Dot_  an  implied  admission  of  negligence,  ren- 
dering proof  of  negligence  nnnecessary,  and 
limiting  the  issues  to  that  of  contributory  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  n  200-216;    Dec  Dig.  |  119.»] 

2.  Master  and  Servant  ({  270*)— Injttbies 
TO  Servant— Evidence. 

Where,  in  a  suit  for  personal  injuries  sus- 
tained in  a,  collision  by  plaintiff's  intestate 
while  an  engineer  on  defendant's  train,  deceas- 
ed was  under  orders  to  run  from  C.  to  L., 
which  he  did,  and  while  running,  under  slow 
speed,  on  the  main  track  to  the  station  at  L. 
collided,  in  a  dense  fog,  with  a  switch  engine 
making  np  another  train  due  to  leave  an  hour 
and  a  half  before,  held,  the  pleadings  raising 
the  issue,  that  it  was  error  for  the  court  to 
exclude  testimony  offered  to  prove  a  custom.  In 
effect,  that  the  rule  requiring  deceased  to  take 
the  side  track  under  eaid  order  had  been  aban- 
doned  by  being  habitually   disobeyed  and  dis- 


•7or  othST  caste  see  same  toplo  and  i ectloa  NUMBER  la  Dm.  Dig.  &  Am.  Dl«.  Key-No.  Series  ft  Rep'r  Indexes 
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regarded  by  him  with  knowledge  of  the  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  913-927,  932;  Dec.  Dig. 
I  270.*] 

Error  from  District  Court,  Oklahoma 
County;    S.  H.  Russell,  Judge. 

Action  by  Elizabeth  Clemens  against  the 
St  Louis  &  San  Francisco  Railroad  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings  error.    Berersed. 

W.  L.  McCann  and  A.  T.  Barley,  both  of 
Oklahoma  City,  for  plaintiff  In  error.  W.  F. 
Evans,  of  St  Louis,  Mo.,  and  R.  A.  Kleln- 
schmidt,  of  Oklahoma  City,  for  defendant 
in  error. 

TURNER,  C.  J.  This  Is  an  action  In  dam- 
ages for  personal  injuries,  brought  by  plain- 
tiff In  error,  as  the  widow  of  James  W. 
Clemens,  against  the  defendant  In  error  in 
the  district  court  of  Oklahoma  county. 

The  petition  substantla'iy  states  that  on 
January  14,  1907,  deceased,  while  in  the  em- 
ploy of  defendant  as  an  engineer  on  extra 
No.  340,  started  with  his  train,  consisting  of 
an  engine  and  11  cars,  from  Cache  to  Ft 
Sill,  by  way  of  Lawton,  where  the  same  was 
due  to  arrive  each  day  at  8:30  a.  m.,  and 
where  it  was  customary  and  in  conformity 
to  defendant's  orders  to  approach  the  station 
■on  the  main  line,  for  the  purpose  of  re- 
<-elvIng  orders  to  proceed;  that  on  said  morn- 
ing a  train,  known  as  local  No.  475,  was 
making  up  at  Lawton  to  go  west  through 
Cache  to  Quanah,  Tex.;  that  when  said 
extra  No.  340  arrived  at  the  west  switch  at 
the  head  of  the  passing  track  at  Lawton 
It  was  defendant's  duty  to  have  the  main 
track  clear ;  that  it  failed  so  to  do,  but  neg- 
ligently permitted  train  No.  475  to  operate 
on  the  main  line  between  said  switch  and  the 
station  without  notice  to  train  No.  340,  and  as 
a  result,  while  approaching  under  full  control 
said  station  on  said  day,  the  engine  attadied 
to  said  extra  No.  340  was  struck  by  the 
engine  of  No.  475,  which,  owing  to  a  dense 
fog,  deceased  could  not  see  In  time  to  avert 
a  collision,  and  he  was  thrown  from  his  cab 
and  fatally  injured.  For  answer,  after  a 
general  denial,  defendant  alleged  that  de- 
ceased was  guilty  of  contributory  negligence, 
in  that  It  was  his  duty,  as  a  matter  of  rea- 
sonable precaution,  and  according,  not  only 
to  the  custom,  but  the  rules  and  regulations 
of  the  company  then  In  force,  to  approach 
the  yards  and  terminals  at  that  place  cau- 
tiously, with  his  engine  under  full  control, 
and  to  look  out  for  other  trains  in  the  yards 
as  he  approached  with  his  train,  and  not 
to  proceed  beyond  the  junction  of  the  passing 
track  until  so  ordered,  but  to  side-track  his 
train  thereon;  all  of  which,  it  is  alleged, 
he  did  not  do,  but  approached  with  his  engine 
not-  under  full  control,  and  did  not  take  the 
side  track,  but  went  down  the  main  track 


without  orders  so  to  do,  and  without  keeping 
the  proper  lookout,  in  consequence  of  which 
the  collision  occurred.  The  answer  specifical- 
ly denies  that  deceased  was  obeying  the 
orders,  rules,  and  regulations  of  the  company 
at  the  time  of  the  injury,  but  charges  tliat 
the  same  was  occasioned  by  his  disobedience 
to  an  order,  which  reads: 

Form  31.  St  Louis  A  San  Francisco  Railroad  Com- 
pany. 
Train  Order  No.  12. 
Cacba,  Jan.  14,  1907. 
To  C.  &  B.  Eng,  340  at  Cache  Station. 

X Opr M. 

Order  No.  8  Is  annulled 

Knglne  340,  Barkalow,  will  run  extra. 

Cache  to  Lawton,  with  right  over  No.  47B. 

[Signed]    J.  B-  t. 

Conductor  and   Engineer  must   both  have  C0p7  of 
this  order. 

Repeated  at  7:41  a^  m. 

Conductor:  Barkalow.    Train:  Ex.  340.    Made:  Com- 
plete. 

Time:  7:41.    Opr.:  A.  M.  Booker. 

— and  which,  under  the  rules  of  the  company, 
it  says,  meant  that  No.  340  was  required  to  run 
as  an  extra  from  Cache  to  Lawton  prior 
to  the  departure  of  train  No.  475,  and  that, 
said  No.  340  being  inferior  in  class  to  the 
former,  and  Its  engine  having  the  right  to 
switch  anywhere  in  the  yards,  it  was  the 
duty  of  deceased  to  side-track  his  train  on 
the  passing  track  and  keep  out  of  way  of 
trains  in  the  yards,  and  that  the  right  of 
way  of  train  No.  340  expired  under  said 
order  when  said  passing  track  was  reached. 
Defendant  filed  copy  of  said  rules,  regulations, 
and  order,  and  alleged  that  the  same  were 
or  could  have  been  known  to  deceased  by  the 
exercise  of  due  care,  and  asked  to  be  dis- 
charged, with  its  cost  For  reply,  after  a 
general  denial,  plaintiff  specifically  dented 
the  existence  of  any  custom,  rule,  or  regula- 
tion. In  force  at  the  time  of  the  Injury,  re- 
quiring deceased  to  approach  the  yards  or 
terminals  of  defendant  at  T^wton  cautious- 
ly and  with  his  engine  under  control,  bat 
averred  that  he  did  so.  Plaintiff  further 
denied  the  existence  of  any  custom,  rule,  or 
regulation  re<iuiring  deceased  to  look  out  for 
trains  in  the  yard  at  that  point  as  he  ai>- 
proached  with  his  train,  but  averred  that  he 
did  so,  but  on  account  of  the  fog  could  not 
see  the  colliding  engine  in  time  to  avoid  the 
injury.  I'ialutlff  further  denied  the  ex- 
istence of  any  custom,  rule,  or  regulation 
making  it  the  duty  of  deceased  not  to  pro- 
ceed beyond  the  junction  of  the  passing  track 
until  so  ordered,  but  to  side-track  his  train 
on  the  passui,?  track,  and  averred  that  If  de- 
fendant had  any  such  custom,  rule,  or  reg- 
ulation It  i>ermltted  the  same  to  be,  and  the 
same  had  been,  abandoned  by  being  for  a 
long  time  prior  thereto  habitually  disobeyed 
and  disregarded,  with  the  full  knowledge  of 
defendant,  rinlntiff  further  averred  that  by 
authority  of  the  orders  of  defendant,  and 
in   keeping   with   its   reasonable   rules   and 
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regulations  In  force  at  the  time,  deceased  had 
the  rlgbt  to  proceed  as  he  did  on  the  main 
line  to  the  depot  at  La'wton,  and  tbat  such 
had  been  the  custom  for  a  long  time,  with  de- 
fendant's knowledge.  At  the  close  of  the 
testimony  there  was  Judgment  rendered  and 
entered  for  defendant  pursuant  to  a  verdict 
directed  by  the  court,  on  the  ground  that  no 
negligence  was  shown,  and  plaintiff  brings 
the  case  here. 

[1  ]  Plaintiff  assigns  this  for  error,  because 
she  says  the  plea  of  contributory  negligence 
was  an  admission  of  negligence  by  defendant. 
Not  BO.  Such  a  plea  following  a  general 
denial  In  a  preceding  paragraph,  as  here, 
is  not,  under  our  Code,  such  an  admission. 
29  Cyc  682;  6  Eta.  PI.  &  Pr.  11  and  12. 
6  Current  law,  768,  769,  says:  "While  a 
dmlal  Of  negligence  and  an  allegation  of 
contributory  negligence  are  verbally  incon- 
sistent, they  are  not  so  in  practice,  and  a 
defendant  need  not  elect  between  the  two 
defenses;  nor  does  the  plea  of  contributory 
negligence,  when  properly  pleaded,  admit  the 
negligence  as  charged  in  the  petition." 

In  Geo.  Fowler,  etc.,  v.  Brooks,  70  Pac. 
600,1  tlie  syllabus  says:  "In  an  action  for 
personal  injuries,  where  defendant  denies 
generally,  and  alleges  contributory  negli- 
gence, the  latter  allegation  is  not  an  Implied 
admission  of  negligence,  rendering  proof  of 
negligence  unnecessary,  and  limiting  the  is- 
soee  to  that  of  contributory  negligence." 

[2]  The  undisputed  testimony  discloses 
that  the  run  of  No.  S40  was  made  from 
Cache  to  Lawton  under  the  order  set  forth 
in  defendant's  answer;  tbat  tinder  the  rules 
of  the  company  introduced  in  evidence  it 
meant  that  No.  340  was  required  to  run  as  an 
extra,  with  right  of  way  on  the  main  track 
from  Cache  to  Lawton  before  No.  475  left 
that  point,  and  there  take  the  passing  track 
and  keep  out  of  the  way  of  No.  475;  that 
said  order  and  rules  were  disobeyed  by  de- 
ceased, who,  after  whistling  at  the  whistling 
post  for  town,  upon  reaching  the  passing 
track,  sought  to  continue  down  the  main 
track  up  to  the  station  at  a  speed  of  about 
six  miles  an  hour,  when  the  collision  occur- 
red in  a  fog  so  thick  that  engine  No.  475 
could  not  be  seen  in  time  to  avert  the  ac- 
cident The  testimony  further  discloses  tliat 
No.  340  was  an  extra  train  loaded  with  bal- 
last, and  that  it  had  been  running  under 
special  orders  for  several  days  between  those 
points.  To  avoid  the  force  of  this  testimony, 
in  effect,  that  the  injury  occurred  as  a  re- 
sult of  deceased's  violation  of  said  order  and 
the  rules  of  the  company,  plaintUT,  pursuant 
to  her  plea,  offered  to  prove  that  the  rule  re- 
aniring  No.  340  to  take  the  passing  track 
at  Lawton  had,  with  the  knowledge  of  de- 
foidant,  been  so  habitually  violated  by  de- 


'  Reported  In  full  In  the  Paciflc  Reporter;  re- 
ported as  a  memorandum  decision  without  opinion 
in  65  Kan.  861. 


ceased  as  to  amount  to  Its  abrogation,  and 
that  it  was  customary  for  him  to  do  as  he 
did  on  this  occasion,  which  was  to  continue 
on  the  main  track  up  to  the  station  and 
there  receive  his  orders.  To  this  offer  the 
court  said:  "I  am  not  going  to  let  any 
custom  in,  even  if  tills  witness  knows  it,  tbat 
would  control  this  case  or  the  admissibility 
of  the  evidence,  In  view  of  the  order  that  has 
been  proved  and  admitted  to  be  in  forc&" 
Therein  the  court  erred,  for  the  reason  tliat 
evidence  tending  to  prove  that  the  rule  re- 
lied on  has  been  nullified  and  abandoned  by 
being  constantly  violated,  with  the  knowledge 
of  the  master,  is  admissible.  8  Am.  &  Eng. 
Ann.  Cases,  note,  pp.  15,  16,  and  17,  and 
cases  cited.  If  such  were  true.  It  was  negli- 
gence on  the  part  of  defendant  to  dispatch 
this  extra  train  to  Lawton  without  notifying 
train  No.  475,  switching  in  the  yards  at  that 
point,  of  its  approach,  in  order  that  it  might 
keep  out  of  the  way,  or  without  notifying 
No.  340  that  train  No.  476,  scheduled  to 
leave  at  7  a.  m.,  or  an  hour  and  a  half  I>e- 
fore  the  accident,  Iiad  not  yet  left  the  yards. 
In  Mc-tiraw  v.  T.  P.,  etc.,  B.  R.,  60  La.  Ann. 
466,  23  South.  461,  69  Am.  St.  Rep.  450,  It  is 
said:  "It  is  negligence  to  omit  to  notify  the 
employes  who  are  dispatching  an  extra 
freight  train  by  night  that  the  track  is  ob- 
structed at  a  yard  which  the  train  will 
reach  within  an  hour  after  starting,  and  also 
negligence  to  omit  to  notify  those  in  charge 
of  the  yard  that  the  train  is  coming."  See^ 
also,  1  Latmtt,  487;  Sheehan  v.  N.  T.,  etc., 
By.  Co.,  91  N.  Y.  332. 

The  Judgment  of  the  trial  court  la  reversed. 
All  the  Justices  concur. 


ST.  CLAIR  V.  HUFNAGLE  et  al. 
(Supreme  Court  of  Oklahoma.    Jan.  28,  1913.) 

(Syllalus  ly  the  Court.) 

Appeai,  and  EaaoB  <{  338*)— Dismissai.  of 

Petition. 

A  juotion  for  a  new  trial  being  overruled 
on  February  11,  1911,  the  petition  in  error 
with  case-made  attached  was  filed  with  the 
clerk  of  this  court  on  February  13,  1912.  Held, 
that  this  court  has  no  jurisdiction  to  entertain 
same. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  1879-1882,  3057;  Dec 
Dig.  i  33&»] 

Brror  from  Comanche  County  Court ;  James 
H.  Wolverton,  Judge. 

Action  between  P.  I*  St  Clair  and  August 
Hufuagle  and  another.  From  the  Judgment, 
St.  Clair  brings  error.    Dismissed. 

Chas.  C.  Black,  of  Lawton,  for  plaintiff  In 
error.  B.  J.  Ray,  of  Lawton,  for  defendants 
in  error. 

WILLIAMS,  J.  Counsel  for  defendant  In 
error  moves  to  dismiss  this  proceeding  in 
error,  on  the  ground  that  "more  than  one 
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year  elapsed  after  flnal  Judgment  In  the 
trial  court  and  before  the  petition  In  error 
was  filed  In  the  Supreme  Court;  that  the 
motion  for  a  new  trial  was  OTemiled  in  the 
trial  court  on  the  11th  day  of  February, 
1011,  and  the  petition  tn  error  was  filed  in 
the  Supreme  Court  on  the  13th  day  of  Feb- 
ruary, 1912.    •    •    •" 

The  record  bears  out  the  contention  of  the 
defendant  in  error.  The  motion  to  dismiss 
Is  sustained.  Richardson  et  al.  r.  Beldle- 
man  et  al.,  126  Pac.  816,  818.  All  the  Jus- 
tices concur. 


VANSELOUS  et  aL  T.  McCLELLAN. 
(Supreme  Caurt  of  Oklahoma.    Feb.  11,  1913.) 

(Syllaliu  ly  the  Court.) 

Appeal  and  Ekbob  (|  758*)  —  DisiassAL  — 

Bbiefb. 

When  plaintiir  in  error  in  bis  brief  fails  to 
comply  with  rule  25  of  this  court  (95  Pac.  Yiii), 
bis  appeal  may  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
BJrror,  Cent  Dig.  |  8008;  Dec  Di».  i  758.»] 

Error  from  District  Court,  Kay  (bounty; 
W.  M.  Bowles,  Judge. 

Action  by  John  F.  McClellan  against  Thom- 
as Vanselons  and  James  W.  Hamilton. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Dismissed. 

John  8.  Burger,  of  Blackwell,  for  plain- 
tiffs in  error.  D.  S.  Rose,  of  Blackwell,  for 
defendant  in  error. 

'  PER  CURIAM.  On  December  24,  1907, 
defendant  in  error,  John  F.  McClellan,  sued 
Thomas  Vanselous  and  James  Hamilton, 
plaintiffs  in  error,  in  the  district  court  of 
Kay  Ck>unty,  In  ejectment  for  certain  lots 
described  la  his  petition.  There  was  trial 
and  Judgment  for  plaintiff,  and  when  a  sec- 
ond trial,  which  was  granted,  resulted  the 
same  way,  defendants  bring  the  case  here. 

But  we  cannot  pass  upon  the  merits  of 
this  cause,  but  must  dismiss  It  This  for 
the  reason  that,  owing  to  a  failure  of  plain- 
tiffs in  error  to  comply  with  rule  25  of  this 
court  (95  Pac.  Till),  and  set  forth  In  their 
brief  a  specification  of  errors  complained  of, 
we  can  only  conjecture  what  is  relied  upon 
'  to  reverse  the  case. 

Causa  dismissed.    All  the  Justices  concur. 


snggested.  If  any,  were  allowed  or  disallowed, 
will  be  dismisged  on  motion  of  defendant  in 
error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2319-2321;  Dec.  Dig.  f 
511.*] 

Error  from  District  Court,  Ringflsher 
County;  James  W.  Steen,  Judge. 

Action  by  O.  8.  Pain  and  others  against 
W.  R.  Wyley  and  others.  From  the  Judg- 
ment, Pain  and  others  bring  error.  Dis- 
missed. 

McKeerer,  Walker  Sc  Church,  of  Enid,  for 
plaintiffs  tn  error.  W.  L.  Moor«v  Of  Hennes- 
sey, for  defendants  in  error. 


HAYES,  C.  3.  The  proceeding  In  error  In 
this  case  is  prosecuted  by  petition  In  error 
and  ease-made.  It  does  not  appear  from  the 
record  or  otherwise  that  defendant  in  error 
was  present,  either  in  person  or  by  counsel, 
at  the  settlement  of  the  case-made,  or  that 
notice  of  the  time  and  place  of  settlement 
was  ever  served  upon  or  waived  by  defend- 
ant In  error,  or  whether  any  amendments 
wore  suggested,  and,  if  any  were  suggested, 
what  amendments  were  allowed  or  disal- 
lowed. 

Under  this  condition  of  the  record,  the 
case-made  must  be  treated  as  a  nuUity,  and 
the  cause  dismissed.  First  Nat  Bank  of 
Colllnsville  v.  Daniels,  26  Okl.  383,  108  Paa 
748 ;  Cobb  &  Co.  et  aL  ▼.  Hancock,  31  OkL 
42,  119  Pac.  627;  Lister  et  al.  v.  Williams, 
28  OkL  302,  114  Pac.  255.  AU  the  JusUces 
concur. 


DB  GROAT  ▼.  FOC!HT. "" 
(Supreme  Court  of  Oklahoma.    Jan.  7,  1913.) 

(ByUdbMt  6y  th«  Court.) 

L  BriXS   AND    NOTKS    (I   155*)— NONNBGOTIA- 

BLB  Note. 

A  clause  In  a  note  reading,  "The  indorsers, 
guarantors,  aad  assigncrs  severally  waive  pre- 
sentment for  payment  protest,  and  notice  of 
protest  thereof,  for  nonpayment  of  this  note, 
and  consent  that  time  of  payment  may  be  ex- 
tended without  notice,"  does  not  render  it 
nonnegotiable. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |{  407-410;  Dec.  Dig.  | 
155.*] 

2.  Biixa  AND  Notes  (i  155*)— NEooxiABia 
Note— "Fixed  ob  Detbbminabui  Time." 
Under  the  uniform  negotiable  instrument 
act,  an  instrument, .  to  be  negotiable,  must  be 
payable  on  demand  or  at  a  fixed  or  determina- 
ble time,  and  a  fixed  or  determinable  time,  with- 
in the  meaning  of  that  act,  is  when  the  instru- 
ment  provides  for  a  fixed  period  after  date,  on 
or  before  a  fixed  or  determinable  future  time, 
specified  therein,  or  on  or  at  a  fixed  time  after 
the  occurrence  of  a  specified  event  which  is 
certain  to  happen,  though  the  time  of  happen- 
ing be  uncertain. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  fS  407-410;  Dec  Dig.  | 
155.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  3,  p.  2831.] 
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PAIN  et  aL  ▼.  WTLBT  et  aL 
(Supreme  Court  of  Oklahoma.    Feb.  11,  1913.) 

(Svllul>ui  by  the  Court.) 

APVEAI.    and     EbbOB     (I    511*)— DlSMISSAI^ 

Casb-Madk— Settlement. 

A  proceeding  in  error,  brought  to  this  court 
on  a  case-made,  where  it  does  not  appear  from 
the  record  or  otherwise  that  the  defendant  was 
present,  either  personally  or  by  counsel,  at  the 
settlement,  or  that  notice  of  the  time  thereof 
was   served   or   waived,    or   what   amendments 
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8.  PUCADIRO  (I  84**)-JUDflKBST  OK  PLKAD- 

inos. 

Where  a  petition  alleges  defects  in  the  ex- 
ecntion  of  a  note,  occasioned  by  mutual  mis- 
take of  the  parties,  and  the  answer  aidmits  the 
defects,  it  is  not  error  toi  render  judgment  on 
the  pleadings,  reforming  the  same. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  If  1067-1069;  Dec.  Dig.  |  349.*] 

Commissioners'  Opinion,  Dlvtslon  No.  1. 
Error  from  District  Court,  Oklahoma  Coun- 
ty; George  W.  Clark,  Judge. 

Action  by  Ferd  Focht  against  Mrs.  Frank 
De  Groat.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

B.  H.  Towne,  of  Oklahoma  City,  for  plain- 
tiff in  error.  Everest,  Smith  &  Campbell, 
of  Oklahoma  City,  for  defendant  in  error. 

ROBERTSON,  O.  On  May  11,  1911,  Mrs. 
Frank  De  Groat,  plaintiff  in  error,  made, 
executed,  and  delivered  to  Mrs.  M.  A.  Foster 
three  promissory  notes,  payable,  respective- 
ly. In  six,  seven,  and  eight  months  from  date ; 
it  is  alleged  in  the  petition  that  ty  mistake 
tlie  amount  for  which  the  first  note  was  giv- 
en, to  wit,  $60,  was  omitted,  and  no  definite 
sum  was  named,  and  plalntiic  prays  that  the 
same  be  reformed  and  the  pr<s)er  sum  insert- 
ed; the  other  notes  were  in  the  sum  of  950 
eacb,  and  all,  save  as  to  the  time  they  fall 
due,  read  as  follows: 

"$60.00.  May  11,  1910.  7  months  after 
date,  for  value  received,  I,  we,  or  either  of 
us,  jointly  and  severally,  waiving  grace  and 
protest,  promise  to  pay  to  the  order  of  Mrs. 
M.  A.  Foster,  at  the  Oklahoma  City,  fifty 
dollars,  with  Interest  at  the  rate  of  8  per 
cent  per  annum,  payable  annually  until  paid. 
The  interest,  If  not  paid  annually,  to  l>e- 
oome  as  principal,  and  bear  the  same  rate  of 
interest.  The  Indorsers,  guarantors,  and  as- 
signors, severally  waive  presentment  for  pay- 
mrait,  protest  and  notice  of  protest  thereof, 
for  nonpayment  of  this  note,  and  consent 
that  the  time  of  payment  may  be  extended 
witbont  notice.    Mrs.  Frank  De  Groat 

"Indorsed:  Pay  to  Ferd  Focht  Mrs.  M. 
A.  Foster." 

The  petition  further  alleges  that  a  chattel 
mortgage,  on  certain  personal  property,  was 
given  to  secure  the  payment  of  the  notes; 
that  default  in  payment  has  been  made ;  and 
prays  for  the  reformation  of  the  first,  and 
for  Judgment  on  all  three,  notes,  and  for 
foreclosure  of  the  chattel  mortgage,  and 
otiier  proper  reliel 

The  answer  of  Mrs.  De  Groat  contains: 
First,  a  general  denial,  and  in  addition  ad- 
mitted, "Being  Indebted  to  said  Foster  In  the 
sum  of  $180  evidenced  by  three  notes  for  $50 
eadi,  Oxse,  respectively,  on  the  11th  day  of 
Kovember,  and  December,  1910,  and  January, 
1911;"  and  further  alleges  that  she,  on  No- 
vember 7, 1910,  had  been  garnisheed  in  a  cer- 
tain cause  pending  in  the  justice  of  the  peace 
court,  wherein  iHoltzcbue  Bros,  were  plain- 


tiffs, and  Mrs.  M.  A.  Foster,  the  payee  named 
in  said  notes,  was  defendant,  and  that,  In 
pursuance  of  such  garnishment  proceedings, 
she  had  answered  to  the  effect  that  she  was 
indebted  to  said  payee  In  the  sum  of  $160 
for  the  three  notes  hereinbefore  mentioned, 
and  that,  by  virtue  of  said  answer,  the  jus- 
tice had  ordered  her  to  pay  said  sun  into 
court,  to  be  applied  to  the  payment  of  the 
plaintiff's  judgmoit  in  the  cause  pending  in 
the  justice  of  the  peace  court  She  furtho* 
alleged  that  the  notes  were  noanegotiable; 
that  she  bad  no  notice  of  their  transfer  from 
Mrs.  Foster  to  Focht;  that  Holtediue  ft 
Holtzchue  were  necessary  parties  defendant 
to  the  action;  and  prayed  that  they  be 
brought  in  as  such,  and  that  she  be  awarded 
judgment  for  her  costs.  Plaintiff  replied  by 
general  denial,  and  lat^  filed  a  motion  for 
judgment  on  the  pleadings,  which,  coming  on 
to  be  beard,  was  sustained,  and  the  first 
note  was  reformed  as  prayed  for,  on  the  ad- 
missions of  defendant's  answer,  and  jodg- 
ment  for  0te  full  amount  was  entered,  and 
the  chattel  mortgage  ordered  foreclosed,  and 
for  costs.  Defendant  complains  of  said  or- 
der and  jodgment,  and  brings  error  to  re- 
verse the  same. 

[1]  The  first  assignment  of  error  raises  the 
question  of  the  negotiability  of  the  notes 
sued  on ;  and  plaintiff  in  error  contends  that 
the  clause  therein,  which  reads  as  follows, 
"The  indorsers,  guarantors,  and  assignors 
severally  *  •  *  consent  that  time  of  pay- 
ment may  be  extended  without  notice,"  de- 
stroys the  negotiability  of  said  notes,  and 
discQSses  this  proposition,  in  an  interestfaig 
manner,  in  an  elaborate  brief,  in  which  the 
authorities  are  reviewed  at  length.  We  do 
not  (eel,  however,  that  we  are  at  liberty  to 
dwell  on  this  subject,  for  that  Mr.  Justice 
Kane,  in  Missouri-Liincoln  Trust  Go.  v.  Long. 
31  OkL  1,  120  Pac  291,  has  settted  the  ques- 
tion against  the  contention  of  counsri  for 
plaintiff  in  error;  and  we  accept  the  opin- 
ion in  that  case  as  the  law  in  this  state  on 
this  question.  We  are  not  nnmlndfnl  of  tht: 
fkct  that  in  the  Long  Case,  supra,  the  note 
was  given  in  the  Indian  Territory  prior  to 
statehood,  and  before  the  uniform  negotia- 
ble instrument  act  was  passed;  but  we  do 
not  lose  sight  of  the  fact  that  the  rule  of 
law  announced  in  that  case  would  and  should 
luve  been  precisely  the  same  had  the  note 
sued  on  been  given  after  the  adoption  of  the 
uniform  negotiable  Instrument  law. 

[2]  Under  this  act,  an  instrument,  to  be 
negotiable,  must  be  payable  on  demand  or  at 
a  fixed  or  determinable  time,  and  a  fixed  or 
determinable  time,  within  the  meaning  of 
that  act,  Is  when  the  Instrument  provides  for 
a  fixed  period  after  date,  or  on  or  before  a 
fixed  or  determinable  future  time,  specified 
therein,  or  on  or  at  a  fixed  time  after  the  oc- 
currence of  a  specified  event  which  is  certain 
to  happen,  though  the  time  of  happening  be 
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uncertain.    Gomp.  Laws  1909,  li  4436,  4439. 

Ab  Is  pointed  out  by  counsel  for  defendant 
in  error  In  tbeir  brief  that,  notwithstanding 
the  note  In  the  Long  Case,  supra,  was  given 
in  tlie  Indian  Terirtory  t>efore  statehood,  yet 
this  court,  In  determining  its  negotiability, 
followed  the  law  merchant  and  the  modern 
decisions  construing  the  same.  And  as  was 
said  in  Union  Stock  Yards  Nat  Bank  v. 
Bolan,  14  Idaho,  87,  93  Pac.  508,  125  Am. 
St  Rep.  146:  "We  may  note  in  passing  that 
the  uniform  instrument  law  is  In  substance 
merely  a  codiflcatlon  of  the  law  merchant  on 
the  subject" — and,  this  being  true,  it  neces- 
sarlly  follows  that  decisions  of  courts,  based 
on  the  law  merchant,  are  applicable  to,  and 
controlling  of,  the  questions  arising  under 
the  uniform  negotiable  instrument  act 

The  opinions  in  the  cases  cited  in  Missou- 
ri-Lincoln Trust  Co.  T.  Long,  supra,  by  Jus- 
tice ECane,  are  nearly  all  based  on  the  uni- 
form negotiable  instrument  act  &nd  are  not 
only  highly  persuasive  in  their  reasoning, 
but,  as  we  view  it  are  binding  on  us  as  au- 
thorities. To  hold  otherwise  would  be  un- 
warranted, and  would  tend  to  d^eat  the 
very  purpose  of  the  act  The  notes  being 
negotiable,  It  necessarily  follows  that  Holtz- 
chue  Bros,  were  not  proper  parties,  inas- 
much as  garnishment  proceedings  could  not 
be  based  on  them.  See  section  6725,  Comp. 
Laws  1009.  Ferd  Focht,  the  owner  of  the 
notes  at  the  time  the  suit  wa«  filed  and 
tried  In  the  Justice  of  the  peace  court,  was 
not  a  party  to  said  action,  and  Mrs.  De 
Groat  was  bound  to  have  knowledge  of  the 
n^otlabillty  of  the  notes,  and  should  have 
protected  herself  by  proper  allegations  In 
her  garnishee  answer.  Focht  was  not  re- 
quired to  give  notice  of  the  transfer  of  the 
notes  to  him  by  Mrs.  Foster ;  neither  was  he 
required  to  take  notice  of  the  pendency  of 
the  action  and  the  garnishment  proceedings 
In  the  justice  of  the  peace  court.  The  ad- 
mission of  plaintiff  In  error,  In  her  answer 
in  the  trial  court  to  the  effect  that  "she 
promised  to  pay,  six  months  after  date,  $50, 
with  interest  at  8  per  cent,"  and  the  fur- 
ther admission  that  she  was  Indebted  to  Mrs. 
Foster,  as  was  "evidenced  by  three  notes  for 
$50  each,"  and  (page  20,  case-made)  "which 
notes  are  the  very  same  identical  notes  sued 
on  in  the  present  action,"  effectually  dispos- 
es of  the  contention  that  the  court  erred  in 
ordering  a  reformation  of  the  first  note. 

[3]  The  allegation  of  plaintiff's  petition,  re- 
citing the  mistake  in  the  execution  of  the 
note,  was  not  sufficient  authority  to  author- 
ize the  court  in  ordering  a  reformation;  but 
these  allegations,  aided  by  the  admissions  of 
the  answer,  Justify  fully  the  action  of  the 
court 

The  questions  of  negotiability  of  the  notes 
In  question  having  been  disposed  of.  It  be- 
comes unnecessary  to  give  further  considera- 
tion to  the  other  alleged  errors,  as  the  dis- 


position of  the  first  aasignment  taOj  dispos- 
es of  the  others. 

No  error  appearing  In  the  record,  it  fol- 
lows that  the  Judgment  of  the  district  cOart 
of  Oklahoma  county  should  be  affirmed. 

FKEt  CURIAM.    Adopted  in  whole. 

(S7  ou.  tan 

WAUGH  ▼.  GUTHRIE  GAS,  LIGHT,  ETJBL 

&  IMPROVHIMENT  CO.f 
(Supreme  Court  of  Oklahoma.     Jan.  7,  1918.) 

(Byllabut  ly  the  Court.) 

1.  LmrrATioN  of  Actions  (i  65*) — PbbsoraIi 
Injuries. 

An  action  for  damages  for  personal  inju- 
ries, being  an  action  for  injury  to  the  rights  of 
a  person,  not  arising  on  contr&ct  is  governed 
by  the  third  subdivision  of  section  6550,  Oomp. 
Laws  1909,  and  must  be  brought  within  two 
years  after  the  cause  of  action  shall  have  ac- 
crued. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  EMg.  {|  209-306;  Dec.  Dig.  i 
55.*] 

2.  LlIHITATIOIT  OF  ACTIONS   (|   104*)— FXAUDU- 

LENT  Concealment— Effect. 

Fraudulent  concealment  constitutes  an  Inv- 
plied  exception  to  the  statute  of  limitations. 
and  a  party  who  wrongfully  conceals  material 
facts,  and  thereby  prevents  a  discovery  of  his 
wrong,  or  the  fact  that  a  cause  of  action  has 
accrued  against  him,  is  not  allowed  to  take 
advantage  of  his  own  wrong  by  pleading  the 
statute,  the  purpose  of  wluch  is  to  prevent 
wrong  and  fraud. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  K  511-513;  Dec.  Dig.  I 
104.*]  ,  *^    . 

3.  LlHITATIOR  OF  ACTIONS  (J   104*)— PBAUDIT- 
LBNT  CONCEALUENT— APFIBMATIVK  ACT. 

The  mere  failure  to  disclose  that  a  cause 
of  action  exists  is  not  sufSdent  to  prevent  the 
running  of  the  statute.  There  must  be  some- 
thing more;  some  actual  artifice  to  prevent 
knowledge  of  the  fact;  some  affirmative  act  of 
concealment  or  some  misrepresentation  to  ex- 
clude suspicion  and  prevent  inquiry. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  H  511-513;  Dec  Dig.  % 
104.*] 

Commissioners'  Opinion,  Division  No.  1. 
Appeal  from  District  Court,  Logan  County.; 
A.  H.  Huston,  Judge. 

Action  by  Le  Roy  B.  Waugh  against  the 
Guthrie  Gas,  Light,  E\iel  &  Improvement 
Company  for  damages  for  personal  injury. 
From  a  Judgment  in  favor  of  defendant, 
plaintiff  appeals.     Reversed  and  remanded. 

Joseph  Wlsby,  John  A.  Remy,  and  G.  G. 
Hornor,  all  of  Guthrie,  for  plaintiff  in  error. 
Dale,  Blerer  &  Hegler,  of  Gutbrle,  for  de- 
fendant In  error. 

SHARP,  a  PlaintifTs  petition,  filed  in 
the  district  court  of  Logan  county,  June  7, 
1910,  charged  that  defendant  company  was 
on  April  7,  1007,  engaged  in  the  business  of 
supplj'ing  artificial  gas  to  the  residents  of 
the  city  of  Guthrie,  for  use  in  their  resi- 
dences and  places  of  business,  and  as  such 
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had  constructed  ite  gaa  ^pe  lines  and  oth- 
er equipment  tbrougboat  said  dty;  that 
plaintiff  was  a  merchant  and  occupied  the 
ground  floor  room  of  a  certain  store  build- 
ing at  No.  114  West  Harrison  avenue  In  said 
dty;  that  said  store  building  was  piped  for 
and  supplied  with  water  received  ttirough 
the  water  supply  line  of  the  waterworks 
of  said  dty;  that  the  defendant  company's 
gas  line  was  constructed  In  the  alleyway 
at  the  jrear  of  said  building,  In  close  proxim- 
ity with  and  near  the  water  sui^y  line; 
and  that,  by  permitting  Its  said  gas  line 
to  become  out  of  repair  to  an  extent  that 
gas  escaped  therefrom  at  a  point  near  the 
water  supply  line  in  the  rear  of  plalntlfTs 
Iralldlng,  sold  gas  was  transmitted  along, 
to,  and  under,  the  building  occupied  by  plain- 
tiff, and  tliere  caused  to  be  Ignited  and  ex- 
ploded, whereby,  and  on  account  of  which 
wrongful  and  negligent  acts,  plaintiff  sus- 
tained permanent  and  serious  physical  In- 
juries as  described  in  said  petition.  Antic- 
ipating the  plea  of  limitations,  plaintiff 
sought  to  avoid  that  defense  by  charging 
that  defendant  was  a  public  service  corpo- 
ration, and  tliat  there  devolved  upon  it, 
under  and  by  virtue  of  its  franchise  and 
by-laws,  the  high  responsibility  of  keeping 
its  pipe  line  and  appliances  in  good  repair, 
etc. ;  that  this  duty  was  one  owing  not  only 
to  Its  patrons,  but  to  the  public  in  general ; 
that,  notwithstanding  the  duties  and  obli- 
gations due  and  owing  by  defendant,  it 
wholly  failed  to  perform  them  In  the  above 
particulars,  and  further  wlUfully,  and  after 
the  date  of  said  accident,  concealed  the  facts 
connected  therewith  from  plaintiff  and  all 
persons  acting  for  and  in  bis  behalf.  The 
petition  alleged:  "That  the  defendant,  in 
order  to  conceal,  and  in  the  act  of  conceal- 
ing, the  said  facts  of  the  cause  of  said  ex- 
plosion from  the  plaintiff,  at  aud  for  some 
time  thereafter  was  guilty  of  wrongful,  im- 
moral, and  unlawful  conduct  as  follows, 
viz.:  By  that  of  one  of  its  officers,  agents, 
or  employ^,  one  whose  name  is  unknown 
to  the  plaintiff,  immediately  after  said  ex- 
plosion presenting  himself  at  said  building 
and  preventing  divers  persons,  who  were 
friends  and  representatives  of  the  plaintiff, 
from  entering  said  building  and  making  any 
investigations  whatever  as  to  the  cause 
thereof,  and  then  and  there,  by  words,  signs, 
and  gestures,  unknown  to  the  plaintiff  lead- 
ing the  plaintiff's  said  friends  and  repre- 
sentatives to  believe  that  bis  action  was  in 
order  to  protect,  and  for  the  purpose  of  pro- 
tecting, the  interest  of  property;  by  the  de- 
fendant, subsequent  to  said  explosion;  and 
further  by  preventing  its  said  ofUcers, 
agents,  and  employes  from  disclosing  any 
facts  of  the  cause  thereof  to  persons  other 
than  the  officers,  agents,  and  employes  of 
the  defendant;  and  by  the  defendant  mak- 
ing, and  causing  to  be  made,  false,  ficti- 
tious, and  fraudulent  reports  as  to  the  cause 
of  said  explosion — ^all  of  which  was  done 


by  the  defendant  for  the  purpose  of  leading 
this  plaintiff  to  believe  that  said  explosion 
was  not  caused  by  the  escape  of  artificial 
gas  from  the  defendant's  gas  lines."  It  was 
further  charged  that  plaintiff  had  made  dill* 
gent  efforts  to  discover  the  cause  of  the  ex- 
plosion by  making  Inquiries  from  the  of- 
ficers and  employ^  of  the  defendant,  and 
from  other  persons,  and  by  examination  of 
the  premises  and  lines  of  the  defendant  com- 
pany, but  was  wholly  unable  to  discover 
ttae  cause  thereof  until  within  one  month  of 
the  date  of  filing  his  petltlan. 

[1]  The  suffldency  of  the  petition  was  at- 
tacked by  demurrer;  the  defendant  qjtedfic- 
ally  pleading  the  two-year  statute  of  limita- 
tions. The  demurrer  was  sustained.  Plain- 
tiff electing  to  stand  on  the  suffldency  of 
his  petition,  judgment  was  rendered  for  the 
defendant,  and,  from  this  judgment,  an  ap- 
peal has  been  prosecuted.  The  statute  of 
limitations  applicable  la,  we  think,  the  third 
subdivision  of  section  6660,  Comp.  Iawb 
1909,  which  provides  that  an  action  for  the 
injury  to  the  rights  of  another,  not  arising 
on  contract,  and  not  therein  enumerated, 
shall  be  brought  within  two  years  after  the 
cause  of  action  shall  have  accrued.  Atchi- 
son, T.  &  S.  F.  By.  Co.  T.  King,  31  Kan. 
708,  3  Fac.  665;  Missouri,  K.  &  T.  By.  Co. 
V.  Wilcox,  32  Okl.  61,  121  Paa  656. 

[2, 3]  Plaintiff's  Injury  was  sustained 
more  than  two  years  before  the  bringing  of 
the  action,  so  that,  unless  the  alleged  fraud- 
ulent concealment  by  defendant  of  the  facts 
serves  to  postpone  the  operation  of  the  stat- 
ute, plaintiff's  cause  of  action  was  bar- 
red by  limitations.  This  is  the  sole  remain- 
ing question  presented  for  our  determina- 
tion. The  statute  contains  no  exception  of 
the  kind;  and,  the  action  not  being  predi- 
cated upon  fraud,  that  provision  of  the  stat- 
ute, autlioriztng  suit  to  be  commenced,  in 
an  action  for  relief  on  the  ground  of  fraud, 
within  two  years  after  the  discovery  of  the 
fraud,  does  not  apply.  The  first  three  sub- 
divisions of  section  5550,  Comp.  Laws  1909, 
are  Identical  with  the  same  numl>ered  pro- 
visions of  section  5610,  General  Statutes  of 
Kansas  1909.  It  does  not  appear,  from  an 
examination  of  the  authorities  that  we 
have  made,  that  the  exact  question  here  pre- 
sented was  ever  before  the  Supreme  Court 
of  Kansas  prior  to  the  adoption  by  the  ter- 
ritorial Legislature  of  the  above  part  of  the 
statute,  though  in  the  early  case  of  Yoss 
V.  Bachop,  5  Kan.  59,  we  find  that  the  Su- 
preme Court  of  that  state  refused  to  per- 
mit the  plea  of  the  statute  of  limitations 
in  bar  of  an  action  brought  by  a  client 
against  an  attorney  for  money  collected  and 
not  accounted  for.  The  court,  speaking 
through  Kingman,  C.  J.,  held  that,  the  al- 
legations of  the  petition  charging  that  de- 
fendant, by  his  own  misrepresentations,  had 
prevented  a  demand  being  made  on  him,  said 
defendant  was  estopped  by  his  own  acts 
from  setting  up  the  statute,   aud  cited  in 
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support  of  Its  position  the  case  of  Way  ▼. 
Cutting,  20  N.  H.  190,  a  case  not  involving 
any  professional  or  fiduciary  relationship. 
In  quoting  from  tbe  latter  case  the  court 
said:  "'The  principle  of  natural  justice 
and  of  positive  law  that  precludes  a  party 
from  deriving  a  benefit  from  his  own  wrong 
has  from  an  early  period  been  applied  by 
courts,  both  of  law  and  equity,  to  the  con- 
struction of  the  statute  of  limitations.  It 
has  accordingly  been  repeatedly  held  that 
a  party  shall  not  be  protected  by  the  lapse 
of  time  during  whicb  he  has,  by  his  own 
fraud,  prevented  the  party  whom  be  has 
injured  from  asserting  his  rights  at  law, 
and  that  he,  against  whom  the  statute  bar 
is  interposed,  may  avoid  It  by  showing  that 
Ite  has  been  kept  in  ignorance  of  his  claim 
till  within  the  period  limited  by  law  for 
bringing  bis  suit  by  the  fraudulent  prac- 
tices of  the  party  setting  up  the  defense.* " 
The  question,  in  a  somewhat  changed  form, 
was  again  before  the  Supreme  Court  of 
Kansas  in  McMnllen  y.  Wlnfleld  Bldg.  & 
Loan  Ass'n,  64  Kan.  298,  67  Pac.  882,  56  L. 
R.  A.  924,  91  Am.  St  Rep.  236.  There  the 
default  was  made  more  than  six  years  prior 
to  the  commencement  of  the  action;  but  it 
was  charged  that  the  secretary  of  the  com- 
pany artfully  and  fraudulently  concealed 
his  misappropriations  by  making  false  en- 
tries, etc.,  in  the  books,  and  that  tbe  associ- 
ation had  no  knowledge  of  his  wrongful  and 
fraudulent  acts  until  shortly  before  bringing 
its  action.  It  was  observed  by  tl>e  court: 
"Did  tbe  fraudulent  concealment  interfere 
with  the  operation  of  the  statute  of  limita- 
tions? Did  the  cause  of  action  accrue  when 
the  fraud  was  committed,  or  not  until  the 
fraudulent  conduct  and  defaults  were  dis- 
covered? Courts  of  equity  have  been  hold- 
ing that.  Independent  of  a  statutory  provi- 
sion, tbe  defendant's  fraud  and  concealment 
of  a  cause  of  action  will  postpone  tbe  run- 
ning of  the  statute  of  limitatioas  until  such 
time  as  the  plaintiff  discovers  tbe  fraud, 
and  this  upon  the  theory  that  the  defend- 
ant, having  by  his  own  wrong  and  fraud 
prevented  the  plaintiff  from  bringing  his 
action,  cannot  take  advantage  of  his  own 
wrong  by  setting  up  the  statute  as  a  de- 
fense. Some  authorities  confine  this  rule  to 
proceedings  in  courts  of  equity,  but  hold 
that  at  law  neither  fraud,  concealment,  nor 
other  circumstance  will  atTect  the  operation 
of  the  statute,  unless  it  is  expressly  pro- 
vided for  by  statute.  The  weight  of  au- 
thority in  this  country  and  in  England  ap- 
plies the  rule  to  actions  at  law  as  well  as 
to  suits  in  equity.  In  Bailey  v.  Glover,  21 
Wall.  342  [22  L.  Ed.  636],  Mr.  Justice  Mil- 
ler, in  holding  that  concealed  fraud  was  an 
implied  exception  to  the  statute  of  limita- 
tions, equally  applicable  to  suits  at  law  as 
well  as  in  equity,  said:  'Statutes  of  limita- 
tions are  Intended  to  prevent  frauds,  to  pre- 
vent imrtles  from  asserting  rights  after  a 
lapse  ot  time  had  destroyed  or  impaired 


tbe  eivldenoe  vbicb  would  diow  that  sndx 
rights  never  existed,  or  Iiad  been  satisfied, 
transferred,  or  extlngulabed,  if  they  ever 
did  exist  To  hold  that  by  con<ieaUng  a 
fraud,  or  by  committing  fraud  in  a  manner 
that  It  concealed  Itself  until  such  time  as 
the  party  committing  tbe  fraud  could  plead 
tbe  statute  of  limitations  to  protect  it,  la 
to  make  the  law  which  was  designed  to  pre- 
vent fraud  tbe  means  by  which  it  is  made 
successful  and  secure.'  See,  also,  Munson 
V.  HalloweU,  26  Tex.  475,  84  Am.  Dec:  582; 
Rosenthal  v.  Walker,  HI  TJ.  S.  185,  4  Sup. 
Ot  382  [28  L.  Ed.  395];  Tiaer  T.  Clews,  115 
U.  S.  528,  6  Sup.  Ct  155  (29  U  Ed.  467]; 
Lleberman  v.  Bank  [8  DeL  Ch.  229]  40  Atl. 
382;  Lleberman  t.  First  Nat  Bank,  2  Poi- 
newiU  (DtiL)  416,  45  AtL  901  [48  L.  R  A. 
514],  82  Am.  St  Bep.  414;  Sparlcs  v.  Farm- 
ers' Bank,  8  Del.  Ch.  274;  Moore  v.  Waco 
Bldg.  Ass'n,  19  Tex.  Civ.  App.  68,  45  a  W. 
974 ;  18  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
245." 

Atchison,  T.  A  S.  F.  By.  Co.  ▼.  Atcliisoii 
Grain  Co.  (Kan.)  70  Pac.  933,  was  an  action 
to  recover  damages  for  wrongful  discrimina- 
tion in  freight  rates.  It  was  held  that  con- 
cealment and  fraud  constituted  as  implied 
exception  to  the  statute  of  limitatioas,  and 
that  a  party  who  wrongfully  concealed  ma- 
terial facts,  and  thereby  prevmted  a  dis- 
covery of  his  wrong,  or  the  fact  that  a  cause 
of  action  had  accrued  against  him,  would 
not  be  allowed  to  take  advantage  of  his  own 
wrong  by  setting  up  the  statute,  the  design 
of  which  was  to  prevent  wrong  and  fraud. 
A  rehearing  being  granted,  it  was  held  (68 
Kan.  585,  75  Pac.  1061,  1  Ann.  Cas.  639)  that, 
although  the  defendant  succeeded  in  conceal- 
ing the  fact  of  its  discrimination  from  plain- 
tifF  until  less  than  18  months  prior  to  tbe 
filing  of  the  petition,  no  ground  for  post- 
poning the  operation  of  the  statute  was 
shown.  A  vigorous  dissenting  oidnion,  how- 
ever, was  filed  by  Johnston,  C.  J.,  in  which 
a  great  number  of  authorities  are  cited  as 
sustaining  the  former  position  of  the  court 
The  rule  announced  in  the  majority  opinion 
has  since  been  followed  in  Stewart  v.  Bank, 
68  Kan.  756,  75  Pac.  1055 ;  Beckham  ▼.  Burr- 
ton  State  Bank,  68  Kan.  833,  75  Pac.  1133; 
McAllister  et  al.  ▼.  Fair,  Adm'r,  et  aL,  72 
Kan.  533,  535,  84  Pac  112,  3  I*  R.  A.  (N.  S.) 
726,  115  Am.  St  Rep.  233,  7  Ann.  Cas.  973; 
Baxter  v.  Krause,  79  Kan.  851, 101  Pac.  467, 
23  L.  R  A.  (N.  S.)  547;  Caspar  v.  Lewln,  82 
Kan.  604,  627,  109  Pac.  657.  We  are  not 
concluded,  however,  by  these  opinions,  all 
of  them,  save  Voss  v.  Bacbop,  supra,  being 
rendered  subsequent  to  tbe  adoption  of  the 
statute.  Barnes  t.  Lynch  et  al.,  9  Okl.  166, 
59  Pac.  995. 

The  first  authoritative  application  of  this 
principle  to  courts  of  law  found  encourage- 
ment if  not  origin,  in  the  language  of  Ijord 
Mansfield  in  Bree  v.  Holbech,  2  Doug.  664 
(99  Eng.  Rep.  K.  B.  415),  where  It  was  ob- 
served:   "There  may  be  cases  which  fraud 
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will  take  out  of  the  statute  of  Umltatlon." 
In  answer  to  tbe  charge  freqaently  made  by 
different  coarts  that  the  expression  was  mere 
dtctnm,  it  was  siild  by  Story,  J.,  In  Sber- 
wood  ▼.  Sutton,  5  Mason,  143,  Fed.  Cas.  Ko. 
12,782:  "It  Is  by  no  means  a  just  repre- 
sentation of  this  ciise  to  ccmslder  this  lan- 
guage as  a  mere  dictum  of  Lord  Mansfield. 
He  must  be  understood  to  have  spoken  In 
the  name  of  the  court;  and  tbe  leave  grant- 
ed to  the  plalntUE  to  ammd  and  reply  fraud 
in  the  deftodant  Is  proof  that  the  court  en- 
tertained no  doubt  upon  the  principal  point." 
It  la  said  by  this  learned  Judge  in  the  opin- 
ion that  the  rule  announced  by  Lord  Mans- 
field has  often  been  decided,  both  at  law  and 
in  equity,  since  its  decision,  and  has  never 
been  denied  in  Ekigland.  Judge  Story's  opin- 
ion contains  a  complete  review  of  tbe  author- 
ities, both  in  England  and  America,  up  to 
the  time  of  its  rendition.  It  comtalns  a 
strong  and  able  iweaeatatlon  of  tbe  law,  to 
whldi  little,  if  anythlag,  except  in  the  way 
of  subsequent  authorities,  could  be  added. 
After  reviewing  the  WngHsh  authorities.  It 
is  said  tltat,  with  one  exertion  (Troup  v. 
Bx'rs  of  Smith,  20  Johns.  [N.  T.]  33),  the 
American  cases  are  in  conformity  with  tbe 
rule  announced  in  Bree  v.  Holbech.  Among 
the  leading  cases,  and  one  cited  by  Justice 
Story,  Is  First  Massachusetts  Turnpike  Cor- 
poration V.  Field  et  aL,  3  Mass.  201,  3  Am. 
Dec.  124,  decided  at  a  time  when  Parker;  J., 
Sedgwick,  J.,  and  Parsons,  Ow  J.,  were  all 
members  of  that  court,  and  to  which  the  two 
latter  gave  expre8sl(Hi  of  their  views  In  the 
opinion;  both  referring  to  the  early  Eng- 
lish case  of  Bree  v.  Holbech,  supra.  The 
former  in  the  opinion  said:  "Is  this  an  an- 
swer (plea  of  limitations)  which  ought  to  be 
deemed  satisfactory  in  a  court  of  justice? 
I  think  not  If  it  should,  every  man  would 
be  screened  from  making  satisfaction  for  in- 
juries resulting  from  the  fraudulent  execu- 
tion of  bis  contracts,  U  bis  fraud  was  at- 
tended with  such  circumstances  of  artful 
concealment  as  to  elude  detection  until  after 
a  lapse  of  more  than  six  years."  While  it  is 
said  by  Parsons,  C.  J. :  "The  delay  of  bring- 
ing the  suit  is  owing  to  the  fraud  of  the  de- 
fendant, and  the  cause  of  action  against 
him  ought  not  to  be  considered  as  having 
accrued  until  the  plalntifF  could  obtain  the 
knowledge  that  he  had  a  cause  of  action.  If 
this  knowledge  is  fraudulently  concealed 
from  blm  by  the  defendant,  we  should  violate 
a  sound  rule  of  law,  if  we  permitted  the  de- 
fendant to  avail  himself  of  his  own  fraud." 
In  Traer  v.  CHews,  115  U.  S.  528,  6  Sup. 
Ct  155,  29  L.  Ed.  467,  the  plea  set  up  the 
bar  prescribed  by  the  second  section  of  the 
Bankruptcy  Act,  being  section  5057  of  the 
Revised  Statutes,  which  declared:  "No  suit, 
either  at  law  or  in  equity,  shall  be  main- 
tained in  any  court  between  an  assignee  in 
bankruptcy  and  a  person  claiming  an  ad- 
verse interest  touching  any  property  or  rights 
of  property  transferable  to  or  vested  in  such 
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assignee,  nnless  brou^t  witliln  two  7ea.r8 
from  the  time  the  cause  of  action  aocmed 
for  or  against  such  assignee."  In  answer  to 
the  plea  of  the  statute,  various  acts  of  fraud- 
ulent concealment  were  charged.  The  court 
observed  that  the  case  was  substantially  the 
same,  so  far  as  the  question  then  before  it 
was  concerned,  as  Bailey  v.  Glover,  21  Wall. 
342,  22  U  Bd.  636  (cited  in  McMullen  v.  Win- 
fleld  Bldg.  &  Loan  Ass'n,  supra),  and  atten- 
tion was  there  called  that  the  case  of  Bailey 
V.  Glover  had  never  been  overruled,  doubted, 
or  modified  by  that  court;  but  on  the  con- 
trary, in  Rosenthal  v.  Walker,  111  U.  S.  185, 
4  Sap.  Ct  382,  28  L.  Ed.  395,  it  was  reaf- 
firmed, and  was  distlngulsbed  from  tbe  case 
of  Wood  V.  Carpenter,  101  U.  S.  135,  25  L. 
Ed.  807,  relied  on  by  the  appellants,  and  con- 
cluded by  holding  that  upon  the  pleadings 
and  evidence,  the  suit  was  not  barred  by  tbe 
limitation  prescribed  in  section  5057  of  the 
Revised  Statutes.  It  will  be  noted  that  the 
foregoing  statute  contains  no  exception  or 
provision  for  tolling  the  statute.  An  able 
and  scholarly  presentation  of  the  case  is 
presented  in  Munson  v.  Hallowell,  26  Tex. 
475,  84  Am.  Dec  682,  where  all  of  the  early 
authorities,  both  Boglish  and  American,  are 
reviewed. 

In  Texas,  as  with  us  (section  6542,  Comp. 
Laws  1909),  the  distinctions  between  actions 
at  law  and  suits  in  equity  are  abolished. 
The  court  arrived  at  the  conclusion  that, 
there  being  no  distinction  in  that  state  be- 
tween legal  and  equitable  remedies,  it  fol- 
lowed, as  a  question  of  legislative  intention 
In  the  adoption  of  the  statutes  of  limitation, 
that  the  fraudulent  concealment  by  a  de- 
fendant of  the  litigation  would  prevent  the 
statute  from  running  against  the  plaintiff. 
It  was  said:  "The  fact  that  we  have  no  dis- 
tinction In  our  courts  between  legal  and 
equitable  remedies.  Instead  of  repelling  this 
uniform  construction  that  has  been  given  to 
the  statute,  would  seem  to  afford  a  still 
stronger  reason  for  leading  with  us  to  its 
adoption.  For  if,  as  it  is  Justly  said,  there 
is  no  distinction  of  this  character  in  our  Ju- 
dicial system,  and  tbe  statute  must  there- 
fore be  regarded  as  binding  upon  the  courts, 
whether  in  the  exercise  of  their  functions  as 
legal  or  equitable  tribunals,  is  it  not  a  legit- 
imate conclusion  that  the  Legislature,  hav- 
ing adopted  the  statute  as  the  rule  of  de- 
cision for  a  tribunal  administering  both  legal 
and  equitable  remedies,  must  have  intended 
to  have  adopted  it  as  well  with  reference 
to  the  construction  previously  placed  upon  it 
in  equity  as  at  law,  if  the  case  before  the 
court  appropriately  required  it?  If  not  the 
mere  fact  that  legal  and  equitable  powers 
have  been  blended,  with  us,  in  a  single  tri- 
bunal, cuts  a  party  off  from  a  remedy  to 
which  we  would  be  entitled  under  the  same 
statute,  if  legal  and  equitable  remedies  were 
administered  in  different  forums.  Such  is 
not  believed  to  be  the  intention  in  tbe  adop- 
tion of  our  Judicial  system." 
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The  qaestloii  is  ably  conddered  In  Reyn- 
olds T.  Hennessey,  17  R.  I.  189,  23  Atl.  639; 
the  court  saying :  "The  statute  does  not  take 
away  the  debt,  but  simply  affects  the  rem- 
edy; and  these  exceptions  show  how  liber- 
ally the  statute  has  always  been  cieated  as  a 
remedial  measure.  But  there  is  a  wide  dis- 
tinction between  Ingrafting  an  exception  in- 
to a  statute  by  construction  and  construing 
it  according  to  its  obvious  Intent  The  rule 
laid  down  by  Blackstone  of  considering  the 
old  law,  the  mischief,  and  the  remedy,  when 
applied  to  this  statute,  shows  that  its  pur- 
pose was  to  cut  off  those  cases  whose  pros- 
ecution would,  or  might,  result  in  fraud.  It 
was  clearly  not  intended  to  thwart  the  fun- 
damental maxim  that  no  one  may  take  ad- 
vantage of  his  own  wrong.  Hence,  If  one  by 
fraud  conceals  the  fact  of  a  right  of  action 
for  six  years,  it  Is  not  ingrafting  an  excep- 
tion on  the  statute  to  say  he  is  not  protected 
thereby;  but  It  Is  simply  saying  he  never 
was  within  it,  since  the  protection  was  never 
designed  for  such  as  he.  But  whether  this 
be  taken  as  an  exception,  or  only  a  limita- 
tion of  the  statute,  It  rests  upon  sound  rea- 
son and  Just  policy.  Such  a  construction 
also  has  been  so  frequently  applied  that  it  is 
now  said  to  have  the  weight  of  authority  in 
Its  favor,  although  it  must  be  admitted  there 
are  strongly  expressed  opinions  the  other 
way.  Busw.  Llm.  §  390;  Angell,  Llm.  (6th 
Ed.)  c.  18,  S  186;  3  Pars.  Cont  99." 

Amon#  other  cases  supporting  the  authori- 
ties mentioned  are  the  following:  Snod- 
grass  V.  Branch  Bank,  25  Ala.  161,  60  Am. 
Dec.  505;  Porter  v.  Smith,  65  Ala.  169; 
Condltt  V.  Holden,  92  Ark.  618,  123  S.  W. 
765,  135  Am.  St.  Rep.  206;  Kane  v.  Cook,  8 
Cal.  449;  Curran  v.  Hubbard,  14  Cal.  App. 
733,  114  Pac.  83;  Lewis  v.  Denlson,  2  App. 
D.  C.  387;  Hoyle  v.  Jones,  35  Ga.  40,  89 
Am.  Dec.  273;  Campbell  v.  Vlning,  23  111. 
525;  Grant  v.  Odiorne,  43  111.  App.  402; 
Athey  v.  Hunter,  65  111.  App.  453;  Jones  ▼. 
Lloyd,  117  111.  597,  7  N.  E.  119;  Cook  v. 
Railway  Co.,  81  Iowa,  551,  46  N.  W.  1080,  9 
L.  R.  A.  764,  25  Am.  St  Rep.  512;  Carrlef 
V.  Railway  Co.,  79  Iowa,  80,  44  N.  W.  203,  6 
L.  R.  A.  799;  Elsing  v.  Andrews,  66  Conn. 
58,  33  Atl.  585,  50  Am.  St  Rep.  75;  Brad- 
ford V.  McCormick,  71  Iowa,  129,  32  N.  W. 
93;  Boomer  Dlst  Twp.  v.  French,  40  Iowa, 
601;  Lancaster  v.  Springer,  239  111.  472,  88 
N.  B.  272;  Wood  v.  Williams,  142  111.  269, 
31  N.  E.  681,  34  Am.  St  Rep.  79;  Fortune 
V.  English,  226  III.  262,  80  N.  E.  781,  12  L. 
R.  A.  (N.  S.)  1005,  117  Am.  St  Rep.  253,  9 
Ann.  Cas.  77 ;  Wear  v.  Skinner,  46  Md.  257, 
24  Am.  Rep.  517;  Turnpike  Corp.  v.  Field, 
3  Mass.  201,  3  Am.  Dec.  124 ;  Manufacturers' 
Nat  Bank  v.  Perry,  144  Mass.  313,  11  N.  E. 
81;  Dean  v.  Ross,  178  Mass.  397,  60  N.  E. 
119;  Tompkins  v.  HolUster,  60  Mich.  470,  27 
N.  W.  651;  Mast  et  al.  v.  Easton,  33  Minn. 
161,  22  N.  W.  253;  Bescher  v.  Paulus,  58  Ind. 
271;   Fisher  t.  TuUer,  122  Ind.  31,  23  X.  E. 


523;  CampbeU  t.  First's  Estate  (Ind.  App.) 
97  N.  B.  954;  Cress  v.  Ivens  (Iowa)  134  N. 
W.  869 ;  Deake,  Appeal  of,  80  Me.  60,  12  AtL 
790;  Clark  v.  Ooodrum,  61  Miss.  731;  State 
V.  Yates,  231  Mo.  276,  132  S.  W.  672;  Shelby 
County  V.  Bragg,  135  Mo.  291,  86  S.  W.  600; 
State  T.  Hawkins,  103  Mo.  App.  251,  77  a 
W.  98 ;  Hickam  ▼.  Hidtam,  46  Mo.  App.  49C; 
Douglas  V.  Elkins,  28  N.  H.  26;  Quimby  v. 
Blackey,  63  N.  H,  77;  Way  v.  Cutting,  20 
N.  H.  187;  Bowman  v.  Sanborn,  18  K  H. 
205;  Hughes  v.  National  Bank,  110  Pa.  428, 
1  AH.  417;  Morgan  v.  Tener,  83  Pa.  305; 
Campbell  v.  Boggs,  48  Pa.  524 ;  McDowell  v. 
Potter,  8  Pa.  189,  49  Am.  Dec.  503;  Harris- 
burg  Bank  v.  Foster,  8  Watts  (Pa.)  12; 
Reynolds  v.  Hennessey,  17  R.  I.  169,  23  Atl. 
639;  Harrell  v.  Kelly,  2  McCord  (S.  C.) 
426 ;  Railway  Co.  v.  Gay,  86  Tex.  571,  28  S. 
W.  599,  25  L.  R.  A.  52;  Id.,  88  Tex.  Ill,  30 
S.  W.  543 ;  Andlng  v,  Perkins,  29  Tex.  348 ; 
Ripley  v.  Withee,  27  Tex.  14;  Munson  v.  Hal- 
lowell,  26  Tex.  475,  84  Am.  Dea  582 ;  Larsen 
v.  Loan  Co.,  23  Utah,  449,  65  Pac.  208 ;  Cloyd 
V.  Reynolds,  44  Pa.  Super.  Ct.  81;  Boro  v. 
Hldell.  122  Tenn.  80,  120  S.  W.  961,  135  Am. 
St  Rep.  857;   Ragland  v.  Owen,  84  Va.  227, 

5  S.  B.  91;  Reynolds'  Adm'rs  v.  Gauthrop's 
Heirs,  37  W.  Va.  3,  16  S.  B.  864;  Sherwood 
V.  Sutton,  Fed.  Cas.  No.  12,782,  6  Mason, 
143 ;   Granger  v.  George,  5  B.  &  C.  149,  7  D. 

6  R.  729;  Clark  v.  Hougham,  2  B.  &  C.  149, 
3  D.  &  R.  322;  Bree  v.  Holbeeh,  2  Doug.  655. 

Authorities  announcing  a  contrary  rule,  in 
addition  to  the  Kansas  cases  already  cited, 
are:  Fee,  Adm'r,  v.  Fee,  Adm'r,  10  Ohio, 
469,  36  Am.  Dee.  103;  Howk  v.  Mlnnick,  19 
Ohio  St  462,  2  Am.  Rep.  413;  Troup  v. 
Smith  8  Ex'rs,  20  Johns.  (N.  T.)  48;  Leon- 
ard V.  Pitney,  5  Wend.  (N.  T.)  30;  Allen  v. 
MlUe,  17  Wend.  (N.  T.)  202;  Callls  v.  Wad- 
dy,  2  Munf.  (Va.)  611;  Smith  v.  Bishop,  9 
Vt  116,  31  Am.  Dec.  607;  Hamilton  v.  Shep- 
perd,  3  Murphy  (7  N.  C.)  115;  Pyle  v.  Beck- 
wlth,  1  J.  J.  Marsh.  (Ky.)  445;  Jacobs  v. 
Frederick,  81  Wis.  254,  51  N.  W.  320;  Peak 
V.  Buck  et  al.,  3  Baxt  (Tenn.)  71;  Free- 
holders of  Somerset  v.  Veghte,  44  N.  J.  Law, 
509;  Blount  v.  Parker,  78  N.  C.  128;  Mur- 
ray V.  Chicago  &  N.  W.  Ry.  Co.,  92  Fed.  868, 
35  C.  C.  A.  62;  Wood  on  Limitations  (3(1 
Ed.)  I  274. 

From  what  we  have  said,  it  should  not  be 
construed  to  mean  that  mere  failure  to  dis- 
close is  sufficient  to  prevent  the  running  of 
the  statute.  There  must  be  something  more ; 
some  actual  artifice  to  prevent  knowledge  of 
the  fact;  some  affirmative  act  of  conceal- 
ment; or  some  misrepresentation  to  exclude 
suspicion  and  prevent  inquiry.  Perry  v. 
Wade,  31  Kan.  428,  2  Pac.  787;  Lancaster  v. 
Springer,  239  lU.  472,  88  N.  E.  272 ;  McBrlde 
V.  Burlington,  etc.,  Ry.  Co.,  97  Iowa,  91,  66 
N.  W.  73,  59  Am.  St  Rep.  395;  Wood  v. 
Williams,  142  111.  269,  31  N.  E.  681,  34  Am. 
St  Rep.  79;  Smith  v.  Blachley,  198  Pa.  173, 
47  Atl.  985,  53  L.  R.  A.  849;  State  v.  Walters, 
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81  Ind.  Api>.  77,  68  N.  E.  182,  9»  Am.  St 
Rep.  244 ;  Wood  v.  Carpenter,  101  U.  S.  135, 
25  L.  Ed.  807 ;  Bates  ▼.  Preble,  161  V.  S.  149, 
14  Sup.  Ct  277,  38  L.  Ed.  106;  State  ▼. 
Yates,  231  Mo.  276,  132  S.  W.  672.  But  we 
think  the  petition  suffldeutly  met  this  neces- 
sary allegation.  It  charged  that  defendant, 
in  various  ways,  actively  made,  and  caused 
to  be  made,  false,  fictitious,  and  fraudulent 
reporto  as  to  the  cause  of  the  explosion  for 
the  purpose  of  leading  plaintiff  to  believe 
that  said  explosion  was  not  the  result  of  the 
escape  and  ignition  of  artificial  gas  from  de- 
fendant's mains;  that  defendant  was  at  all 
times  well  aware  of  the  cause  of  the  explo- 
sion, and  caused  secret  repairs  to  be  made 
of  Its  mains  and  applitmces  for  the  purpose 
of  preventing  plaintiff  from  acquiring  the 
knowledge  of  the  cause  of  the  explosion ;  and 
In  other  ways  charged  defendant  with  a 
fraudulent  concealment  of  the  facts  which 
would  have  disclosed  to  plaintiff  his  cause 
of  action  against  defendant,  notwithstanding 
that  plaintiff  was  at  all  times  active  and  dill- 
gent  in  his  efforts  and  endeavors  to  discover 
the  cause  thereof.  It  Is  no  sufficient  answer 
to  say,  as  have  counsel  in  their  brief,  that 
plaintiff  must  have  known  that  he  was  blown 
up,  and  realized  that  he  was  injured.  This 
he  undoubtedly  knew;  but  it  was  the  fact 
that  defendant  by  Its  negligence  was  the 
cause  of  the  Injury  that  gave  rise  to  the 
cause  of  action  against  it,  not  the  mere  fact 
of  the  Injury.  Upon  trial  the  party  relying 
on  the  fraudulent  concealment  of  the  cause 
of  action  to  avoid  the  statute  would  have  thfe 
burden  of  proving  such  concealment.  Fol- 
lowing what  we  believe  to  be  the  great  weight 
of  authority,  and  keeping  In  mind  that  the 
very  purpose  of  the  statute  of  limitations  was 
to  prevent  fraud  and  not  to  make  It  secure 
and  successful,  we  conclude  that  the  ipetl- 
tion  stated  a  good  cause  of  action,  and  that 
the  trial  court  erred  in  sustaining  the  de- 
murrer. 

The  Judgment  of  the  trial  court  should 
therefore  be  reversed,  and  the  cause  remand- 
ed, with  instructions  to  overrule  the  demur- 
rer, and  for  further  proceeding  consistent 
with  this  opinion. 

FEB  CURIAM.    Adopted  In  whole. 


WILI.1IAMS  V.  STATE. 

(Criminal   Court  of  Appeals  of  Oklahoma. 
April  19,  1913.) 

(Syllahvi  ly  the  Court.) 
1.  Homicide  (J  151*)— Evidence— Bubdbn  of 
Pboof. 

In  a  prosecution  for  murder,  if  the  state 
proves  the  killing  without  tending  to  show  that 
the  offense  only  amounted  to  nianslaughter  or 
showing  facts  sufficient  to  raise  a  reasonable 
doubt  as  to  the  defendant's  justification  or  ex- 


cuse, the  unlawfulness  of  the  killing  is  presum- 
ed. Thereupon  the  burden  shifts  to  the  defend- 
ant to  produce  sufficient  testimony  to  raise  a 
reasonable  doubt  as  to  his  justification  or  excuse. 
[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  8§  27t>-278;    Dec.  Dig.  §  151.*] 

2.  Cbiminal  Law  (§§  768,  764»)— Cbbdibilitt 
OP  Witnesses— QtJBSTiow  fob  Jubt. 

The  jury  are  the  exclusive  judges  of  the 

credibility  of  the  witnesses  and  the  weight  of 
the  evidence,  and  they  are  not  bound  to  believe 
the  testimony  or  any  part  of  the  testimony  of 
any  witness  when  in  their  judgment  a  witaeas 
may  have  testified  falsely  or  may  have  been  mis- 
taken ;  and  it  is  improper  for  the  trial  court  to 
give  an  instruction  which  in  the  least  trenches 
upon  this  prerogative  of  the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  1731-1748, 1752, 17«8v  1770; 
Dea  Dig.  g$  763,  764.*] 

Appeal  from  District  Court,  Garvin  Coun- 
ty;   R.  McMillan,  Judge. 

Ben  Williams  was  found  guilty  in  the  dis- 
trict court  of  Garvin  county  of  the  offense  of 
manslaughter  In  the  first  degree,  and  his 
punishment  was  fixed  by  the  Jury  at  confine- 
ment In  the  penitentiary  for  the  period  of 
four  years.    Appealed.    Reversed. 

Thompson  &  Patterson,  of  Pauls  Vall^, 
for  appellant  Charlea  West,  Atty.  Gen., 
for  the  States 

FUBMAN,  T.  First  The  record  in  this 
case  oontnins  about  800  pages  of  tjT)ewrlt- 
ten  matter.  Seventeen  witnesses  testified  for 
the  state  and  82  witnesses  testified  for  the 
appellant  So  far  as  the  merite  of  this  cau»e 
•are  concerned,  the  testimony  as  a  whole  con- 
stitutes a  hopeless  and  Irreconcilable  maze 
of  contradictions,  but  It  Is  agreed  by  all  that 
on  Sunday  afternoon,  the  23d  day  of  October, 
1910,  there  was  a  negro  baptizing  near  Hen- 
nepin, In  Garvin  county,  Okl.,  and  that  after 
the  religious  ceremonies  were  over  and  the 
crowd  had  dispersed  a  fight  with  pistols  oc- 
curred on  the  public  road  between  the  ap- 
pellant Ben  Williams,  and  the  deceased,  Cal- 
vin Newberry,  In  which  Calvin  Newberry 
was  killed  and  the  appellant  was  wounded. 

It  would  be  impossible  to  make  a  clear  and 
conci.se  statement  of  the  facts  of  this  case. 
In  fact,  after  a  careful  examination  of  the 
record,  we  are  Unable  to  stete  what  the 
facts  of  the  case  actually  were.  From  the 
standpoint  of  the  state  there  Is  abundant 
testimony  to  sustain  a  conviction  for  mur- 
der. From  the  standpoint  of  the  defendant 
It  is  a  clear  case  of  self-defense.  The  par- 
ticipants and  all  of  the  material  witnesses 
are  negroes.  Witnesses  on  each  side  gave 
the  most  positive  and  direct  testimony  for 
and  against  appellant  and  all  of  the  mate- 
rial witnesses  are  flat^  contradicted  and  are 
also  amply  sustained  and  corroborated.  All 
of  the  witnesses  fully  sustained  the  respec- 
tive sides  by  which  they  were  placed  upon 
the  stand.  This  being  the  condition  of  the 
record,  if  the  instructions  of  the  court  were 
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correct,  we  would  afiSrm  the  conviction  npon 
tbe  ground  that  the  witnesses  were  all  be- 
fore the  Jury,  and  that  the  jury  were  In  a 
much  better  condition  to  determine  their 
credibility  than  the  members  of  this  court 
are. 

A  number  of  exceptions  were  reserved  to 
the  charge  of  the  court  We  only  deem  It 
necessary  to  notice  two  of  the  charges  com- 
plained of.  The  sixteenth  paragraph  of  the 
Instructions  of  the  court  is  as  follows :  "(16) 
If  after  a  consideration  of  all  the  evidence 
in  this  case  you  believe  that  the  defendant, 
Ben  Williams,  was  Justifiable  or  excusable  in 
his  acts,  as  those  terms  have  been  defined  to 
you  in  this  charge,  then  in  that  event  he  should 
be  acquitted."  Section  6854,  Gomp.  Laws  1909, 
is  as  follows :  "Sec.  6854.  Burden  of  proof  in 
mitigation  of  murdef. — Upon  a  trial  for  mur- 
der, the  commission  of  the  homicide  by  the 
defendant  being  proven,  the  burden  of  proving 
circumstances  of  mitigation,  or  that  Justify  or 
excuse  it,  devolves  upon  him,  unless  the  proof 
on  the  part  of  the  prosecution  tends  to  show 
that  the  crime  committed  only  amounts  to 
manslaughter,  or  that  the  defendant  was 
Justifiable  or  excusable."  Instructions  sub- 
stantially In  the  language  of  this  statute 
have  been  repeatedly  approved  by  this  court 
See  Lumpkin  v.  State,  5  Okl.  Gr.  488,  115 
Pac.  478;  CulpeK)er  v.  United  States,  4  OkL 
Cr.  108,  111  Pac.  679,  31  U  K.  A.  (N.  S.) 
1166, 140  Am.  St  Hep.  668 ;  Prince  v.  United 
States,  8  OkL  Cr.  700,  109  Paa  241 ;  Hawk- 
ins V.  United  States,  S  Okl.  Gr.  651, 106  Pac. 
661.  The  construction  which  we  have  uni- 
formly placed  upon  this  statute  is  that,  if 
the  prosecution  proves  the  killing  without 
tending  to  show  that  the  offense  only  consti- 
tutes manslaughter  or  showing  facta  suffi- 
cient to  raise  a  reasonable  doubt  as  to  the 
defendant's  Justification  or  excuse,  the  un- 
lawfulness of  the  killing  is  presumed,  and 
thereupon  the  burden  shlfte  to  the  defendant 
to  produce  sufficient  testimony  to  raise  a 
reasonable  doubt  as  to  his  Justification  or 
excuse.  But  we  have  never  held  that  this 
burden  required  the  defendant  to  do  more 
than  to  offer  suffident  testimony  to  raise  a 
reasonable  doubt  as  to  his  Justification  or 
excuse.  The  Instruction  complained  of  we 
think  states  the  law  too  strongly.  The  court 
should  have  instructed  the  Jury  that  if  after 
a  consideration  of  all  of  the  evidence  in  the 
case  they  believed  the  defendant,  Ben  Wil- 
liams, was  Justifiable  or  excusable  in  his 
acta,  or  if  they  entertained  a  reasonable 
doubt  upon  this  subject,  they  should  find  him 
not  guilty.  It  would  have  been  Impossible 
for  the  Jury  to  misunderstand  such  instruc- 
tion or  to  have  been  misled  thereby. 

Second.  Section  24  of  the  instructions  of 
the  court  is  as  follows:  "(24)  If  you  find 
that  any  witness  has  willfully  testified  false- 
ly to  any  material  question,  then  you  are 
at  liberty  to  disregard  a  part  or  the  whole  of 
the  testimony  of  such  witness,  except  in  so 


far  as  the  same  may  be  corroborated  by 
other  credible  evldesce." 

[1]  Under  our  statute  in  the  fltst  instance, 
the  Jury  are  the  exclusive  Judges  of  the 
ctedlbtlity  of  the  witnesses  and  the  weight 
of  the  testimony.  They  are  not  bound  to  be- 
lieve the  testimony  or  any  part  of  the  testi- 
mony of  any  witness,  when  in  their  Judg- 
ment the  witness  may  have  testified  falsely, 
or  may  have  been  mistaken.  There  Is  no 
statute  or  principle  of  law  which  requires  a 
Jury  to  believe  a  witness  simply  because  he 
may  be  corroborated.  To  Instruct  a  Jury 
that,  if  they  find  that  any  witness  has  will- 
fully testified  falsely  to  any  material  ques- 
tion, then  they  are  at  liberty  to  disregard  in 
part  or  in  whole  the  testimony  of  such  wit- 
ness, except  in  so  far  as  the  same  may  be 
corroborated  by  other  credible  evidence,  is 
liable  to  create  the  impression  upon  the 
minds  of  the  Jury  that,  where  a  witness  Is 
corroborated,  the  Jury  are  bound  to  accept 
his  testimony  as  true.  To  this  extent  such 
an  instruction  trenches  upon  the  province 
of  the  Jury.    See  GUbert  v.  State,  8  OkL  Cr. 

,  129  Pac.  671 ;   McKnlght  v.  State,  7  OkL 

Cr.  235,  122  Pac.  1118;  Sims  v.  State,  7  OkL 
Cr.  7,  120  Paa  1032;  Henry  ▼.  State,  6  OkL 
Cr.  430,  119  Pac.  278;  Gibbons  v.  Territory, 
6  Okl.  Cr.  212,  115  Pac.  129;  Rea  t.  State, 
3  Okl.  Cr.  269,  105  Pac.  381.  We  do  not 
thlnlc,  however,  that  the  giving  of  this  in- 
struction is  necessarily  reversible  error,  be- 
cause  cases  may  arise  in  which  such  an  In- 
structlon  would  be  beneficial  to  the  defendant, 
or  in  wliich  the  evidence  was  so  clear  and 
conclusive  as  to  the  guilt  of  the  defendant 
that  there  could  be  no  question  but  that  he 
was  not  injured  by  such  instruction.  The 
better  plan  is  for  the  trial  court  not  to  at- 
tempt to  give  the  Jury  any  Instruction  as  to 
who  th^  shall  believe  or  who  they  may  dis- 
believe but  to  leave  this  matter  to  the  com- 
mon sense,  sound  Judgment,  and  experience 
of  the  Jurors.  This  was  evidently  the  inten- 
tion  and  purpose  of  the  law. 

It  is  Insisted  by  the  Attorney  General  that 
in  this  case  the  testimony  is  clear  as  to  the 
guilt  of  appellant,  and  therefore  the  errors  in 
the  instructions  of  the  court  are  harmless. 
If  the  Jiu:y  believed  all  of  the  testimony  for 
the  state  and  rejected  all  of  the  testimony 
for  appellant,  then  the  evidence  would  be 
clear  and  conclusive  as  to  the  guilt  of  ap- 
pellant But  If,  on  the  contrary,  the  Jury 
believed  all  of  the  testimony  for  the  defend- 
ant, and  rejected  the  testimony  for  the  state, 
api^ellant  was  clearly  Justifiable.  As  before 
stated,  the  confllcto  in  the  testimony  are  pos- 
itive and  Irreconcilable.  Under  these  condi- 
tions, we  think  It  is  error  for  the  court  to 
give  an  instruction  which  was  calculaited  to 
create  a  misapprehension  on  the  miuds  of  the 
Jurors  as  to  what  their  rights  and  duties 
were  in  settling  the  confiicts  in  the  testi- 
mony and  determining  the  credibility  of  the 
witnesses. 
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For  tbe  errors  hereinbefore  pointed  out  tlie 
Judgment  of  the  lower  court  la  reversed,  and 
the  cause  remanded  for  a  new  trial. 

ARMSTRONG,  P.  J.,  and  DOTLB,  J.,  con- 
cur. 


MILI/ER  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.    April 
19,  1913.) 

(BvUalmt  hv  the  Court.) 

1.  Perjvkt  (i  25*)  —  iNDicnnsNT  —  Suffi- 

C1ENC7. 

An  indictment  for  perjury  need  not  set  out 
the  facts  from  which  it  will  be  made  to  appear 
that  the  alleged  falae  testimony  upon  which  the 
charge  of  perjury  la  predicated  was  material. 
It  is  Bufficient  if  the  express  averment  is  made 
that  said  tesHmony  was  material  to  the  ques- 
tion in  issnei 

[EM.  Note.— For  other  cases,  see  Perjnry, 
Ont  Mg.  fi  82-89;   Dec.  Dig.  §  25.»] 

2.  PBRJURT     (I    11*)— iNniCTMBNT— MaTBBIAI/- 

mr  OF  Testimony- Dkobebs. 

Upon  a  trial  for  perjury,  the  degree  of 
the  materiality  of  the  testimony  upon  which  It 
is  iiased  is  of  no  importance.  Any  false  state- 
ment made  by  a  witness  whicli  detracts  from  or 
adds  weight  and  force  to  the  testimony  of  any 
witness  upon  matters  that  are  directly  material 
thereby  becomes  material  itself  and  constitutes 
"perjury." 

llSd.  Note. — For  other  cases,  see  Perjury, 
Cent  Dig.  {{  38-^ ;  Dec.  Dig.  |  U.*] 

Appeal  from  District  Oonrt,  Cberokee 
County;    John  H.  ritchford,  Judge. 

Andrew  J.  Miller  was  convicted  of  per- 
jury, and  he  appeals.    Affirmed. 

J.  Berry  King,  of  Tahlequab,  for  appel- 
lant Smith  0.  Matson,  Asst.  Atty.  Oen.,  for 
tbe  State. 


FURMAN,J.  [1,2]  First  A  demurrer  was 
filed  to  tbe  indictment  upon  the  ground  that 
it  did  not  set  out  the  facts  from  which  it 
appeared  that  tbe  alleged  false  testimony 
upon  which  the  charge  of  perjury  was  pred- 
icated was  material.  This  demurrer  was 
oremiled  by  tbe  trial  court  Tbe  contention 
is  that  the  facts  must  be  set  out  in  the  In- 
dictment Showing  the  materiality  of  tbe  tes- 
timony alleged  to  be  false.  With  this  con- 
t«ttlon  we  cannot  agree.  It  would  require 
the  pleader  to  state  all  of  the  evidence  upon 
which  be  relied.  This  is  never  necessary. 
It  is  enough  on  this  subject  for  the  indlct- 
m«it  or  Information  to  allege  that  tbe  testl- 
mony  which  Is  charged  to  be  false  and  per- 
Jnred  was  material  In  the  case  In  which  it 
was  given.  Tbe  materiality  of  false  state- 
ments is  often  a  mixed  question  of  law  and 
of  fact,  and  tbe  degree  of  Us  materiality  is 
whoUy  immaterial.  It  Is  sufficient  if  it  is 
80  connected  with  the  matter  at  issue  as  to 
have  a  legitimate  tendency  to  prove  or  dis- 
prove some  fact  that  Is  material. 


This  qaestion  has  already  been  fully  con- 
sidered by  tlie  court.  In  considering  the 
question  as  to  whether  or  not  certain  testi- 
mony given  before  a  grand  Jury  was  ma- 
terial, in  the  case  of  Coleman  v.  State,  6 
OkL  Cr.  265,  118  Pac.  600,  this  court  said: 

"If  tbe  statement  assigned  as  perjury 
oould  not  have  influenced  the  grand  Jury  In 
determining  tbe  Issue  before  them,  it  was 
not  material;  but  if  the  statement  was 
made  for  tbe  purpose  of  influencing  the 
grand  Jury  and  was  such  that  it  might  have 
bad  this  eftect,  then  it  was  material  It  is 
not  necessary  that  the  matter  sworn  to  be 
directly  and  Immediately  material  in  order 
to  constitute  tbe  offense  of  perjury.  It  Is 
snfflcient  If  It  is  so  connected  with  tbe  mat- 
ter at  Issue  as  to  have  a  legitimate  tenden- 
cy to  prove  or  disprove  some  fact  that  is 
material  by  giving  weight  or  probability  to 
or  detracting  from  the  testimony  of  a  wit- 
ness thereto.  This  Is  suffid^it  and  makes 
tbe  testimony  material.  It  has  therefore 
been  held  that  perjury  may  be  assigned  upon 
false  statements  affecting  a  collateral  issue 
as  to  tbe  credibility  of  a  witness;  this  be- 
ing material  to  tbe  main  issue.  This  was 
directly  passed  upon  by  the  Supreme  Court 
of  Kansas  in  tbe  case  of  State  v.  Park,  67 
Kan:  432,  46  Pac.  713.  The  Supreme  Court 
of  that  state  there  laid  down  tbe  true  rule 
as  follows:  "To  constitute  perjury,  the  false 
statements  must  be  material  to  the  subject 
under  consideration,  or  such  as  would  tend 
to  inflnence  the  determination  of  the  issues 
to  be  decided.  Tbe  question  whether  the 
defendant  had  been  previously  prosecuted 
and  punished  for  committing  grand  larceny 
In  Missouri,  although  In  a  certain  sense  col- 
lateral to  the  question  on  trial,  can  hardly 
be  treated  as  Immaterial.  In  the  trial 
wherein  false  statements  are  alleged  to  have 
been  made,  Park  voluntarily  became  a  wit- 
ness In  his  own  behalf,  and  he  was  therefore 
subject  to  the  same  rules  on  cross-examina- 
tion as  any  other  witness.  He  having  as- 
sumed the  position  of  a  witness,  it  was  com- 
petent for  tbe  state  upon  cross-examination 
to  test  bis  veracity  and  credibility.  It  is 
well  settled  in  this  state  that  a  defendant 
may  be  asked  questions  disclosing  his  past 
life  and  conduct;  and  the  state  may  even 
go  to  tlie  extent  of  inquiring  If  he  has  ever 
been  convicted  of  the  same  ofTenae  as  that 
for  which  he  is  upon  trial.  State  v.  Pfeffw- 
le,  36  Kan.  90,  12  Pac.  406;  State  v.  Probas- 
co,  46  Kan.  310,  26  Paa  749 ;  State  T.  Welhs. 
64  Kan.  161,  37  Pac.  1005.  Not  only  was 
the  statement  of  tbe  witness  therefore  com- 
petent but  It  had  an  important  bearing  upon 
tbe  credit  to  be  given  to  bis  whole  testi- 
mony ;  and  It  is  generally  held  to  be  perjury 
to  swear  falsely  to  anything  affecting  the 
credibility  of  the  witness  himself  or  tbe 
credibility  of  another  witness  In  the  case. 
In  Wood  V.  People,  59  N.  Y.  117,  it  is  held 
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tbat:  "It  is  not  necessary  that  the  false 
statement  tends  directly  to  prove  the  issoe 
In  order  to  sustain  an  Indictment  for  per- 
jury. If  circumstantially  material,  or  If  It 
tends  to  support  and  give  credit  to  the  wit- 
ness in  respect  to  the  main  fact,  it  Is  per- 
jury." The  Texas  Court  of  Appeals  has  held 
that  perjury  may  be  predicated  on  a  false 
answer  of  a  witness  that  he  had  never  been 
convicted  of  a  felony,  as  such  answer  af- 
fects his  credibility,  and  Is  therefore  materi- 
al to  the  issue.  WilUams  v.  State,  28  Tex. 
App.  301,  12  S.  W.  1103.  See,  also.  United 
States  y.  Landsberg  (C.  C.)  23  Fed.  685; 
Washington  v.  State,  22  Tex.  App.  26,  3  S. 
W.  228 ;  2  Bishop's  New  Crim.  law,  1 1032 ; 
Clark's  Crim.  Law  of  Canada,  389;  Tif- 
fany's Crlm.  Law,  850.' 

"The  degree  of  materiality  Is  of  no  im- 
portance. Any  false  statement  made  by  a 
witness  which  detracts  from  or  adds  weight 
and  force  to  the  testimony  as  to  matters 
that  are  directly  material  thereby  becomes 
material  Itself  and  may  constitute  perjury. 
Section  195,  3  Greenleaf  on  Evi.,  is  as  fol- 
lows: 'As  to  the  m:iterlality  of  the  matter 
to  wlilcb  the  prisoner  testified,  it  must  ai>- 
pear  either  to  have  been  directly  pertinent 
to  the  issue  or  point  in  question,  or  tending 
to  increase  or  diminish  the  damages,  or  to 
induce  the  Judge  or  jury  to  give  readier 
credit  to  the  substantial  part  of  the  evi- 
dence. But  the  degree  of  materiality  is  of 
no  Importance ;  for,  if  It  tends  to  prove  the 
matter  in  hand.  It  is  enough,  though  it  be 
but  circumstantial.  Thus  falsehood  in  the 
statement  of  collateral  matter,  not  of  sub- 
stance, such  as  the  day  in  an  action  of  tres- 
I>as8,  or  the  kind  of  staff  with  which  an  as- 
sault was  made,  or  the  color  of  his  clothes, 
or  the  like,  may  or  may  not  be  criminal,  ac- 
cording as  they  may  tend  to  give  weight 
and  force  to  other  and  material  circumstanc- 
es, or  to  give  additional  credit  to  the  testi- 
mony of  the  witness  himself  or  of  some  oth- 
er witness  in-  the  caus&  And  therefore  ev- 
ery question  upon  the  cross-examination  of 
a  witness  is  said  to  be  material.  In  the  an- 
swer to  a  bill  In  equity  matters  not  respon- 
sive to  the  bill  may  be  material.  But  where 
the  bill  prays  discovery  of  a  parol  agree- 
ment, which  Is  void  by  the  statute  of  frauds, 
and  which  Is  denied  in  the  answer,  this  dis- 
tinction has  been  taken:  That,  where  the 
statute  is  pleaded  or  expressly  claimed  as  a 
bar,  the  denial  of  the  fact  is  immaterial, 
and  therefore  no  perjury,  but  that  where 
the  statute  is  not  set  up,  but  the  agreement 
Is  incidentally  charged,  as,  for  example,  in 
a  bill  for  relief,  the  fact  is  material,  and 
I)erjury  may  be  assigned  upon  the  denial.' " 

That  it  is  not  necessary  for  an  indictment 
for  perjury  to  state  the  facts  which  show 
the  materiality  of  false  testimony  was  ex- 
pressly decided  by  the  territorial  Supreme 
Court  in  the  case  of  Cutler  v.  Territory,  8 
OkL  101,  56  Paa  86L     Chief  JusUce  Bur- 


ford  speaking  for  the  court  there  said :  "We 
have  examined  the  Indictment,  and  find  that 
it  contains  all  the  material  averments  neces- 
sary to  constitute  a  good  charge  of  perjury, 
and  tbat  no  error  was  committed  in  over- 
ruling the  demurrer.  The  sufficiency  of  the 
indictment  is  challenged  upon  the  ground 
that  it  does  not  appear  from  the  alleged 
false  matter  that  the  testimony  set  out  was 
material  to  any  issue  before  the  court.  It 
is  now  well  settled  by  the  weight  of  modem 
authority  that  the  materiality  need  not  be 
made  to  appear,  other  than  by  an  express 
allegation  that  said  matters  were  material 
to  the  question  to  be  determined.  This  In- 
dictment expressly  avers  the  materiality  of 
the  alleged  false  testimony,  and  is  sufficient 
Bich  v.  U.  S.,  1  Okl.  354,  33  Pac.  804 ;  Stan- 
ley v.  U.  S.,  1  OkL  336,  33  Pac.  1025;  Terri- 
tory v.  Lockhart  [8  N.  M.  623],  45  Paa  1106; 
People  V.  Von  Tledeman,  120  CaL  128,  52 
Pac.  155;  State  v.  Sutton,  147  Ind.  158,  46 
N.  £}.  468;  Shaffer  v.  State  [87  Md.  124]  39 
AtL  313." 

Mr.  Bishop,  in  his  New  Criminal  Proce- 
dure (volume  2,  §  921),  says:  "The  materi- 
ality of  the  false  testimony  to  the  issue  or 
point  of  inquiry  being  an  essential  element 
in  the  offense.  It  must  be  averred.  And  the 
pleader  in  doing  thit  may  at  hU  election  aav 
that  it  leas  thus  material  or  set  out  facts 
from  which  Us  materiality  in  law  appear." 

In  30  Cyc.,  under  "Perjury,"  p.  1435,  it  Is 
said:  "It  is  sufficient  to  charge  generally 
that  the.  false  testimony  was  in  respect  to  a 
matter  material  to  the  Issue,  without  setting 
out  the  facts  from  which  such  materiality 
appears." 

The  law  as  announced  above  is  properly 
settled  against  defendant's  contentions,  and 
we  deem  it  unnecessary  to  cite  additional 
authorities. 

Second.  Upon  the  trial  of  this  cause  It 
was  proven  that  one  Blue  Cromley  had  pre- 
viously been  tried  In  the  district  court  of 
Cherokee  county  for  murder.  In  which  trial 
appellant  was  sworn  and  testified  as  a  wit- 
ness. His  testimony  upon  the  final  trial  was 
directly  contradictory  of  statements  which 
he  had  made  as  a  witness  at  the  preliminary 
trial  of  Blue  Cromley.  Being  questioned 
about  the  matter,  he  not  only  denied  having 
made  such  statements  upon  said  preliminary 
trial,  but  also  swore  positively  that  he  had 
not  appeared  and  testified  as  a  vritness  in 
such  previous  triaL  It  was  then  proven 
that  as  a  matter  of  fact  he  had  testified  at 
the  preliminary  trial  of  Blue  Cromley  and 
had  then  testified  positively  to  a  different 
statement  of  facts  to  those  which  he  testi- 
fied to  upon  the  final  trial  of  said  Blue 
Cromley.  This  denial  of  his  previous  testi- 
mony and  of  the  fact  that  he  had  testified 
at  such  previous  trial  was  material,  as  It 
tended  to  affect  his  credibility  as  a  witness 
upon  said  final  triaL 
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We  tblnk  the  eTldeDoe  BOBtains  the  conTle- 
tlon.  The  Judgment  of  the  lowu  oonrt  la 
therefore  in  all  things  affirmed. 


ARMSTRONG,  P.  J., 
cur. 


and  DOYLE,  J^  «»- 


FRANKLIN  T.  STATE. 

(Ciimioal  Coart  of  Appeals  of  Oklahoma.    April 
12,  1913.) 

(ByUaiut  by  tk«  Court.) 

1.  GsnaRAi.  Law  (i  627*)— Pbbpakation  pob 
TBrAi/— CoFT  OF  AccuaATiON— Waiver. 

Under  the  Constitution  (section  20,  Bill  of 
Rights),  in  all  criming  prosecutions  the  defend- 
ant is  entitled  to  a  copy  of  the  accusation 
•gainst  him;  bat,  if  he  be  at  large  so  that  he 
can  go  to  the  cleric's  office,  call  for,  and  exam- 
ine the  original  accusation  and  copy  it  if  he 
desires,  the  state  is  under  no  obligation  to  make 
and  serve  a  copy  upon  him.  However,  if  he  de- 
mands a  copy  thereof,  the  state  most  furnish  it, 
but,  Dnless  he  demands  it  before  announcing 
ready  for  trial,  his  right  to  a  copy  is  waived. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  139fr-1408, 1412, 1434 ;  Dea 
Dig.  I  e27.»] 

2.  OBnni7AL  Law  (|  629*)— Pbepabation  fob 
T^uki.— Skrvicb  or  Libx  or  Witnessbs— 
WAiVBau 

The  defendant  in  a  capital  case  may  waive 
Um  constitutional  right  to  be  furnished  with  a 
list  of  the  witnesses  that  will  be  called  in  chief 
to  prove  the  alleKations  of  the  indictment  or 
information,  togetlier  with  their  post  office  ad- 
dresses, at  least  two  days  before  the  case  is 
called  for  triaL 

[E<d.  Note. — For  other  cases,  see  Oriminal 
Law.  Gent.  Dig.  U  1420-1429,  1482-1486;  Dec. 
Dig.  I  629.*] 

8.  TncB  (1 11*)— Computation— "Day." 

A  day,  in  legal  consideration,  is  punctnm 
temporis.  Fractions  of  a  day  are  to  be  disre- 
garded in  computations  which  include  more  than 
one  day,  and  involve  no  question  of  priority. 

[Bd.  Note.— For  other  cases,  see  Time,  Cent 
Dig.  I  53 ;   Dec.  Dig.  i  11.* 

For  other  deRnitions,  see  Words  and  Phrases, 
VOL  2,  pp.  1832-1837;    voL  8,  p.  7626.] 

4.  Homicide  (i  78*)—  &lAKSi.AuaHTEB— Suffi- 
ciency of  Evidence. 

In  a  prosecution  for  murder,  the  evidence 
is  held  sufficient  to  support  the  verdict  of  man- 
slangbter  in  the  second  degree,  and  that  no  er- 
ror was  committed  on  the  trial. 

[Eld.  Note.— For  other  caFPS.  see  Homicide, 
Cent  Dig.  {  104;   Dec.  Dig.  {  78.*] 

(Additional  Byllahut  iy  Editorial  Staff.) 

5.  Crivinal  Law  (g  629*)— Continuance- 
Waiver  OF  RiQirr. 

Where  counsel  for  defendant  in  a  homicide 
case  refuses  to  consent  to  a  continuance  until 
another  case  on  call  for  that  day  is  tried,  this 
constitutes  a  waiver  of  any  right  defendant  may 
have  to  a  continuance. 

[BSd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {i  1420-1420, 1432-1436;  Dec. 
Dig.  f  «29.*] 

6.  Cbiminai.  Law  ({  628*)— List  or  Witnxss- 

SB— RERIDENOE& 

Where  the  witnesses,  whose  names  were 
indorsed  on  the  information,  were  relatives  and 
near  neighbors  of  defendant,  the  words  "all  of 
Konawa,  Okl.,"  sufficiently  designated  their  post 
office  addresses,  within  the  requirement  of  Const. 


Bai  of  Bights,  i  20.  that  defendaBt  Aall  be, 
served  with  a  list  of  the  witnesses  together  witll ' 
their  i>ost  office  addresses. 

[EJd.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  U  1409-1411,  1413-1419;  Dec. 
Dig.  I  628.*] 

Appeal  from  Dlatrlct  Court,  Seminole 
County ;  Tom  D.  McKeown,  Judge. 

Robert  Franklin  was  convicted  of  man< 
slaughter  in  the  second  degree,  and  he  ap« 
peals.    Affirmed. 

Crump  &  Fowler,  of  Wewoka,  for  plaintiff 
In  error.  Chas.  West,  Atty.  Gen.,  Smith  Ok 
Matson,  Asst  Atty.  Gen.,  and  H.  A.  King; 
of  Oklahoma  City,  for  the  Stata 


DOYLD,  J.  Plaintiff  in  error,  Robert 
FiankDn,  hereinafter  referred  to  as  the  de- 
fendant, was  In  the  district  court  of  Seminole 
county  convicted  of  manslaughter  in  the  sec- 
ond degree  on  an  Information  charging  him 
with  the  murder  of  Mary  Gordon,  and  in 
accordance  with  the  verdict  of  the  Jury  was 
on  August  26,  1911,  sentenced  to  serve  a  term 
of  two  years  in  the  penitentiary.  To  reverse 
this  judgment  an  appeal  by  case-made  was 
perfected. 

Briefly  stated,  the  record  discloses  the  fol- 
lowing facts:  On  September  24,  1010,  there 
was  a  "supper"  at  the  borne  of  Jim  Franklin, 
a  brother  of  the  defendant,  attended  by  a 
number  of  negroes,  among  them  Mary  Gor- 
don, the  deceased,  and  her  stepson,  iManual 
Gordon.  The  defendant  bad  some  trouble 
at  the  supper  with  Manual  Gordon,  and  the 
deceased  started  home,  carrying  a  shotgun, 
and  was  overtaken  by  the  defendant  and  hla 
brother  Houston  FrankUn,  and  In  a  scuffle 
for  the  possession  of  the  gun  the  deceased 
was  shot  She  died  in  a  few  days  from  the 
effects  of  the  gunshot  wound. 

B.  L  Adamson  testified  that  shortly  after 
the  deceased  had  started  home  he  heard  her 
exclaim,  "Don't  shoot  me  Houston,  don't 
shoot  me ;"  and  then  he  heard  the  report  of 
a  gun  and  went  to  where  she  was.  The  de- 
fendant and  Jesse  Ross  were  with  her,  and 
she  said  that  Houston  had  shot  her. 

Jesse  Ross  testified  that  he  was  less  than 
100  yards  distant  when  he  heard  the  shot 
and  went  to  where  she  was,  meeting  the  de- 
fendant who  was  carrying  a  shotgun.  While 
witness  was  there,  the  defendant  came  back 
and  said  to  the  deceased,  "I  was  trying  to 
protect  yon,  wasn't  I,  Mrs.  Mary  Gordon?" 
to  which  she  replied,  "No,  Robert,  don't  come 
here  and  try  to  blab  that  to  me,  you  know 
you  held  me  and  Houston  shot  me." 

Henry  Gordon,  her  husband,  testified  that 
the  deceased  as  a  dying  declaration  stated: 
"Robert  held  me  and  Houston  shot  me.  I 
know  the  law  will  have  its  course,  but  I  do 
feel  sorry  for  the  boys,  and  I  am  hoping 
they  won't  harm  them." 

The  defendant's  sister  testified  that  she 
waited  on  the  deceased  and  on  the  day  she 
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died  the  said  that  Houston  ^lot  het  and 
Robert  held  her,  and  sent  for  the  defendant's 
mother  and  said  to  her,  "She  did  not  want 
the  boys  punished,  and  she  did  not  think 
the  boys  done  it  on  purpose,  and  that  she 
would  leaTe  it  in  the  hands  of  the  Lord." 

The  defendant,  as  a  witness  on  his  own 
behalf,  testified  that  with  his  brother  Hous- 
ton he  started  home  about  11  o'clock,  and 
met  the  deceased  on  the  road;  that  she 
threw  the  shotgun  down  on  them  and  told 
tbem  to  stop ;  that  they  Jumped  ofC  the  horse 
they  were  both  riding,  and  Houston  grabbed 
the  gun  and  tusseled  with  her,  and  the 
gun  went  off,  and  the  deceased  grabbed  him 
and  he  held  her  a  little  while  and  then  laid 
her  down  and  went  back  to  the  house  and 
told  them  about  it 

The  record  shows  that  Houston  Franklin 
and  the  defendant  were  Jointly  charged  in 
the  original  complaint,  but  It  does  not  ai>- 
pear  that  Houston  was  apprehended. 

The  petition  contains  the  nsnal  assign- 
ments that  the  verdict  is  contrary  to  law  and 
is  not  sustained  by  sufficient  evidence^  and 
that  the  court  erred  in  overruling  the  mo- 
tion for  new  trial.  Also  that  the  court  erred 
in  denying  a  motion  for  a  continuance.  How- 
ever, th««  is  nothing  tending  to  show  that 
the  trial  court  abused  its  discretion  in  deny- 
ing the  ai^llcatlon.  The  assignments  relied 
upon  for  a  reversal  of  the  Judgment  are,  In 
effect,  that  the  court  erred  in  refusing  the 
request  of  the  defendant  that  be  be  furnished 
with  a  list  of  the  witnesses,  together  with 
their  post  office  addresses,  two  days  before 
said  case  was  called  for  trlaL 

The  record  shows  that  the  crime  for  which 
the  defendant  stood  charged  was  committed 
on  September  24,  1910.  The  defendant  was 
admitted  to  ball  October  6,  1910.  The  in- 
formation was  filed  January  10,  1911,  and 
indorsed  thereon  were  the  names  of  Henry 
Gordon,  husband  of  the  deceased,  Jesse  Ross, 
E.  L.  Adamson,  and  Loa  Scott,  sister  of  the 
defendant,  and  following  the  names  the  words 
"all  of  Konawa,  Okl."  The  defendant's  coun- 
sel secured  the  original  papers  In  the  case 
August  20th,  and  kept  them  until  the  county 
attorney  called  for  them. 

[1]  When  the  case  was  called  for  trial 
August  23,  1911,  the  defendant  objected  to 
going  to  trial  without  a  list  of  the  witnesses, 
together  with  their  post  office  addresses. 
During  the  afternoon  session,  the  county  at- 
torney In  open  court,  in  the  presence  of  the 
defendant  and  his  counsel,  entered  the  post 
office  address  of  each  witness  on  the  informa- 
tion, and  the  case  was  continued  until  9  a. 
m.,  August  25th,  at  which  time  the  objection 
was  renewed  on  the  ground  that  two  full 
days  had  not  elapsed,  and  the  defendant  was 
thereby  deprived  of  his  constitutional  right, 
as  guaranteed  by  section  20  of  the  Bill  of 
Bights,  that:  "In  capital  cases,  at  least  two 
days  before  the  case  Is  called  for  trial,  he 
shall  be  furnished  with  a  list  of  the  witnesses 
that  wm  be  called  In  chief  to  itrove  the  al- 


legations of  the  indictment  or  information, 
together  with  their  post  office  addresses." 

[1]  A  day.  In  legal  consideration,  is  punc- 
tum  temporis;  fractions  of  a  day  are  to  be 
dlsreg^itded  in  computations  which  Include 
more  than  one  day,  and  involve  no  question 
of  priority.    Section  2962,  Snyder's  Sts. 

[I]  However,  the  record  shows  that  the  court 
offered  on  August  25th  to  pass  the  case  until 
a  homicide  case  that  was  on  call  for  trial 
that  day,  was  tried,  but  the  defendant's  coun- 
sel refused  to  consent  This  constituted  a 
waiver  of  any  right  the  defendant  might 
have  to  farther  continuance. 

In  case  of  Blair  t.  State^  4  Okl.  Cr.  359, 
111  Pac.  1003,  this  court  held:  "Under  the 
Constitution  of  Oklahoma,  the  defendant  is 
entitled  to  a  copy  of  the  indictment  or  In- 
formation filed  against  him;  but  If  be  be 
at  large  so  that  he  can  go  to  the  derk's  office^ 
call  for,  and  examine  the  original  accusation, 
and  copy  it  if  he  desires,  the  state  is  under 
no  obligation  to  make  and  serve  a  copy  up- 
on bim."  See,  also,  Stouse  v.  State,  6  Okl. 
Cr.  415,  119  Pac.  27L 

[2]  The  provision  of  the  Constitution  re- 
ferred  to  does  not  sb  counsel  contend,  state 
that  "Defendant  shall  be  served  with  a  copy 
c-oDtainlng  a  list  of  witnesses  with  their  post 
office  address,"  but  states  that  "He  shall 
be  furnished  with  a  list  of  the  witnesses  that 
will  be  called  in  chief  to  prove  the  allegations 
of  the  indictment  or  information,  together 
with  their  post  office  addresses."  The  courts 
have  no  power  to  deprive  a  defendant  of  this 
right.  However,  the  right  is  one  that  may 
•be  waived  ;  and,  while  a  defendant  in  a  capi- 
tal case  is  not  to  be  presumed  to  waive  any 
of  his  rights,  yet  where  such  right  is  large- 
ly for  his  benefit  or  in  the  nature  of  a  per- 
sonal privilege,  the  law  is  well  settled  that 
the  defendant  may  waive  such  right.  Starr 
v.  State,  5  Okl.  Cr.  440,  115  Pac.  356.  A  de- 
fendant may  plead  guilty  and  thus  deprive 
himself  of  one  of  the  most  valuable  rights 
secured  to  the  citizen — ^that  of  a  trial  by 
jury.  If  he  can  expressly  admit  away  the 
whole  case,  then  it  follows  that  he  can  admit 
away  a  part  of  it  but  be  will  not  be  pre- 
sumed to  have  done  so.  Courts  should  see 
that  the  defendant  Is  protected  in  all  his 
rights,  and  no  waiver  should  be  implied  un- 
less the  facts  are  such  to  clearly  Justify  it 

[6]  In  this  instance  the  witnesses  whose 
names  were  indorsed  on  the  Information  were 
the  relatives  and  near  neighbors  of  the  de- 
fendant and  the  words  "all  of  Konawa, 
Okl.,"  sufficiently  designated  their  post  office 
address,  and  if  there  was  any  irregularity  it 
affirmatively  appears  that  the  defendant  ex- 
pressly waived  it  We  think  the  technical 
objcctlcms  made  are  obviously  destitute  of 
merit. 

[4]  To  convict  of  manslaughter  In  the  sec- 
ond degree.  It  is  not  necessary  to  show  an 
intent  to  kill.  It  is  sufficient  to  show  an 
unlawful  killing,  and  we  think  the  evidence 
la  ample  to  support  the  verdict 
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Having  examined  each  of  tbe  aeslgnmMita 
nrgrued,  and  finding  no  prejudicial  error  in 
tbe  record,  the  Judgment  of  tbe  district  ooort 
of  Seoilnole  county  is  affirmed. 

ARMSTRONG.  P.  J.,  and  FURMAN.  J.. 
coDcar. 


WEATHERHOLT  v.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  5,   1913.) 

(Syllahut  hp  **«  Court.) 

1.  CUIUNAI.  LiAW    (f   .S01*>— WiTHDRAWAI.   OF 

Plea — Discretion  of  Court.  _ 

A  motion  to  qungh  and  set  aside  an  informa- 
tion should  be  made  before  plea,  and  an  ap- 
plication for  leave  to  withdraw  a  plea  of  "not 
Kuilty"  for  the  purpose  of  moving  to  quash  and 
net  aside  the  information  is  addressed  to  the 
snund  discretion  of  the  court 

[Ed.  Note.— For  other  cases,  see  Orimlnal 
Law.  Cent.  Dig.  |  687 ;    Dec.  Dig.  f  SOI.*] 

2.  Indictment  and   Intobuation  (|  122*)— 

VABIANCE  from  COICFI.AINT. 

The  complaint  iiefore  the  committing  mag- 
istrate averred  that  the  killing  was  effected  by 
means  of  a  shotgun ;  and  the  information  in 
the  district  court  averred  that  the  killing  was 
effected  by  means  of  a  Winchester  rifle.  Held, 
that  this  is  a  sufficient  compliance  with  the 
constitutional  provision  (section  17,  BiU  of 
Bights)  as  the  means  by  which  the  offense  was 
committed  are  not  a  constituent  element  of  the 
crime  of  murder,  and  that  the  variance  between 
the  averments  of  tbe  original  complaint  and  the 
information  filed  in  the  district  court  are  not  to 
the  prejudice  of  tbe  substantial  rights  of  tbe 
defendant. 

[Bid.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  321-^25;  Dee. 
Dig.  i  122.»] 

3.  Criminal  Law  (|  301»)— Withbrawai.  of 
Plea. 

Where  the  motion  to  quash  and  set  aside 
is  not  made  In  good  faith,  and  is  obviously  with- 
out merit,  and  it  is  evident  that  substantial  Jus- 
tice will  not  bo  promoted,  nor  rights  of  the  de- 
fendant prejudiced,  an  application  for  leave  to 
withdraw  a  plea  of  not  guilty  for  the  purpose  of 
presenting  such  motion  was  properly  denied. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  687;   Dec.  Dig.  {  801.»] 

4.  CliiMiNAL  Law   (I  927«)— Trial— Sepaba- 
noN  OF  Jury. 

Section  6851,  Omp.  Laws  1909,  providing 
that  "the  jurors  sworn  to  try  an  indictment 
may  at  any  time  before  the  submission  of  the 
cause  to  the  jury,  in  the  discretion  of  the  court, 
be  permitted  to  separate,  or  to  be  kept  in  the 
charge  of  proper  officers,"  leaves  the  question 
of  teeping  the  jury  together  during  the  trial 
of  a  capital  case  within  the  discretion  of  the 
trial  conrt  The  fact  that  a  Jnror  in  a  capital 
case  became  separated  from  his  fellow  jurors 
at  a  recess  during  the  trial,  and  left  the  custody 
of  the  officer  who  had  the  Jury  in  diarge,  is 
not  sufficient  ground  to  grant  a  new  trial ;  where 
it  does  not  appear  that  he  had  any  communica- 
tioo  with  any  one  concerning  the  cause,  either 
directly,  by  conversation,  or  Indirectly,  by  over- 
hearing the  observations  of  others,  or  that  he 
did  any  act  inconsistent  with  his  duty  as  a  juror 
daring  such  separation. 

[Hi.  Nota— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  2267-2262;  Dec.  Dig.  i 
927.*] 


Sw  Criminal  Law  (|  1163*)^Jdrt— Sbpaba- 
TioN— Presumption  of  Prejudice. 

When  the  jury  have  separated  without 
leave  of  the  court  after  retiring  to  deliberate  on 
their  verdict,  and  before  delivering  or  sealing 
the  same  if  it  be  sealed,  in  violation  of  section 
R896,  Comp.  Laws  1909,  prejudice  will  be  pre- 
sumed, and  the  burden  of  proof  is  on  the  prose- 
cution to  affirmatively  show  that  the  defendant 
was  not  prejudiced  thereby, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Wg.  {{  3090-3099;  Dec.  Dig.  i 
1163.»] 

6.  Homicide  (If  19,  63*)— Mutual  Combat. 

Where  the  killing  was  done  in  mutual 
combat  entered  into  willingly  and  in  the  knowl- 
edge of  its  liability  to  cause  death  to  one  or 
more  of  the  combatants,  all  parties  who  know- 
ingly and  intentionally  engage  in  such  mutual 
combat  are  guilty  of  murder  or  first-degree 
manslaughter,  unless  it  be  shown  that  before 
tbe  fatal  shot  was  fired  they  had  refused  any 
further  combat,  and  had  in  good  faith  With- 
drawn and  sought  to  avoid  further  conflict,  and 
that  tbe  killing  was  then  done  in  necessary  self- 
defense. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  11  32,  88,  87 ;   Dec.  IMg.  K  19,  63.»] 

7.  Homicide  (5  30*)— Principals. 

One  who  is  present,  aiding  and  abetting 
in  a  murder,  is  guilty  as  a  principal,  though  an- 
other does  the  killing, 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §§  48-51;   Dec.  Dig.  {  30.»] 

8.  HoinciDK  ({  340*)  —  Appeal  —  Haxmlxsb 
Ebbob. 

A  defendant  who  has  been  convicted  of 
manslaughter  in  the  second  degree  cannot  com- 
plain that  the  court  charged  the  law  of  man- 
slaughter in  the  second  degree,  and  that  the 
evidence  did  not  justify  such  a  charge. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  K  715-717,  720;   Dec.  Dig.  |  340.*] 

Error  from  District  Court,  Ellis  County; 
O.  A.  Brown,  Judge. 

Harry  Weatherbolt  was  convicted  of  man- 
slaughter in  tbe  second  degree,  and  brings 
error.    Affirmed. 

The  plaintiff  In  error,  hereinafter  referred 
to  as  the  defendant,  was  convicted  of  man- 
slaughter in  the  second  degree  in  the  district 
court  of  Ellis  county  on  an  Information  filed 
in  said  court  October  12,  1909,  charging  him 
with  the  murder  of  Thomas  Morgan  in  said 
coTinty  on  the  27th  day  of  July,  1900,  and 
was  sentenced  to  imprisonment  in  the  pen- 
itentiary for  a  term  of  3^  yeaiB.  The  Judg- 
ment and  sentence  was  entered  October  14, 
1911.  To  reverse  the  Judgment,  the  defend- 
ant perfected  an  appeal  by  case-made. 

The  story  of  the  homicide  as  told  by  the 
witnesses  for  the  state  is  short  and  simple. 
The  defendant  and  the  deceased  disagreed 
and  had  some  difficulty  over  tbe  line  fence 
which  separated  the  farms  of  the  respective 
parties.  The  defendant  had  removed  the 
fence,  and  the  deceased  had  moved  it  back. 
On  the  fatal  day  tbe  cows  of  the  deceased 
got  through  the  flence  and  into  the  defend- 
ant's fcaffir  com.  The  deceased's  daughter 
Elsie  testified:  That  she  drove  the  cows  out 
of  the  cornfield,  and  E.  F.  Powers  met  her 
and  told  her  to  keep  tbe  cows  oat    She  told 
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him  they  wonld  If  they  would  let  them  keep 
the  fence  up;  and  be  told  her  not  to  fix  the 
fence  and  then  went  towards  bis  bouse,  and 
his  Bon  Ray,  wbo  was  with  him,  went  to 
Weatherbolt's.  That  she  had  a  hammer  and 
some  staples  and  commenced  to  fix  the  fence. 
That  presently  she  saw  Mr.  Powers  and  his 
son  and  the  defendant  coming  towards  ber, 
so  she  went  home  and  told  ber  folks  about 
the  cows  being  out,  and  asked  ber  brothers 
to  come  and  help  her  fix  the  fence;  and 
Henry,  Hiram,  and  Arnold  said  that  they 
would  go  with  ber,  and  they  and  ber  father 
and  sister  Janette  returned  with  ber.  That 
ber  oldest  brother  had  a  22  pistol,  the  other 
two  had  shotguns,  and  ber  father  had  a  22 
rifle.  That  they  went  along  the  fence  and 
straightened  It  up  and  started  to  steeple  it. 
That  the  defendant,  Mr.  Weatberbolt,  and 
Mr.  Powers  and  his  son  Ray  were  standing 
by  an  old  hay  stack.  The  defendant  had  a 
double-barrel  shotgun,  and  the  elder  Powers 
had  a  Winchester  rifle.  That  the  three  walk- 
ed up  to  them,  and  her  father  said,  "We  are 
fixing  the  fence  to  keep  the  cattle  out,"  and 
the  defendant  said,  "Shut  your  mouth;  your 
life  is  short."  That  they  were  all  on  her 
father's  farm,  and  they  went  on  fixing  the 
fence.  The  defendant  and  Powers  followed 
them.  Overtaking  them,  her  father  told 
Powers  that  be  wanted  bim  to  keep  bis  dog 
off  the  cattle,  and  Powers  said,  "Shut  your 
mouth,"  and  fired  at  blm,  and  the  defendant 
shot  also  about  the  same  time.  That  the 
first  shot  that  the  defendant  fired  struck  her 
father  on  the  hand;  and  be  fired  a  shot,  and 
said,  "That  will  do,"  and  started  home,  when 
he  was  shot  In  the  back,  and  died  In  a  few 
minutes.  That  the  second  or  third  shot  after 
her  father  fell  struck  her  brother  Henry  In 
the  back,  and  he  died  before  the  doctor  ar- 
rived. That  all  together  four  shots  were 
fired  by  Powers  and  two  by  the  defendant 

The  testimony  of  Janette,  Hiram,  and  Ar- 
nold Morgan  was  In  substance  the  same  as 
that  of  their  sister  Elsie. 

The  widow  of  the  deceased  testified:  That 
she  bad  seen  the  defendant  walk  along  the 
fence  with  an  old  shotgun,  and  she  felt  un- 
easy when  the  children  went  to  the  fence, 
so,  leaving  ber  baby  with  her  daughter  Silva, 
she  went  about  40  rods  from  the  house  and 
looked,  and  saw  the  defendant  and  Powers 
following  her  husband  and  the  children  along 
the  fence.  That  Powers  fired  the  first  shot 
and  the  defendant  the  second.  Then  the 
shooting  became  general.  That  she  saw  the 
defendant  shoot  again,  and  she  went  towards 
them  and  met  her  little  girl,  who  said,  "They 
have  shot  papa,  and  I  think  be  is  dead,  and 
they  shot  Henry."  That  Mr.  Powers  seemed 
to  have  been  shot,  as  his  son  and  the  de- 
fendant helped  him  as  he  went  away. 

Dr.  G.  E.  Irvln  testified:  That  he  was  a 
regular  licensed  and  practicing  physician  lo- 
cated at  Gage,  and  was  called  to  the  home 
of  the  deceased,  Thomas  Morgan,  and  exam- 


ined the  body.  That  the  wound  that  caused 
the  death  was  made  by  a  bullet  that  bad  en- 
tered bis  back  and  passed  through  bis  body, 
and  there  was  also  a  gunshot  wound  on  the 
wrist 

The  record  shows  the  conviction  of  both 
the  defendant  and  Powers  for  the  killing  of 
Henry  Morgan  at  the  time  of  the  tragedy, 
and  that  they  were  each  sentenced  to  serve 
a  term  of  two  years'  Imprisonment,  and  that 
after  serving  a  short  time  the  defmidant  bad 
been  granted  a  parole. 

For  the  defense  E.  F.  Powers  was  the  main 
witness.  He  testified:  That  he  talked  with 
Elsie  Morgan  on  the  fatal  day  about  the 
stock  trespassing,  but  did  not  tell  her  that 
be  would  not  permit  the  fence  to  be  fixed. 
That  be  sent  bis  son  Ray  to  tell  the  defend- 
ant  that  Morgan's  stock  had  I>een  in  the 
crop  and  went  home.  That  the  defendant 
shortly  after  came  to  bis  home  and  asked 
him  to  go  with  him  to  estimate  the  damage 
done  by  Morgan's  stock,  and  be  went  with 
the  defendant  who  bad  a  double-barrd  sbot- 
gun.  That  be  carried  bis  44  Wlndiester  rlfie 
to  shoot  Jack  rabbits.  They  passed  the  Mor- 
gans near  the  line  fence  without  stopping.  Mr. 
Morgan  made  some  remark,  and  the  defend- 
ant said  to  Morgan  that  "be  was  not  afraid 
of  bim,"  and  Morgan  answered  "that  we  are 
ready  for  you  right  now,"  that  the  Morgana 
went  west  and  they  went  east  into  the  corn- 
field and  examined  the  damage,  and  then 
took  the  back  track  and  overtook  the  Mor- 
gans, and  Mr.  Morgan  made  some  remark 
to  witness  about  wanting  him  to  keep  his 
dog  off  the  stock,  and  as  be  said  this  he  and 
his  son  Henry  raised  their  guus  and  fired, 
and  witness  was  struck  on  the  head  with  a 
rifle  ball,  knocking  him  down.  That  he  rais- 
ed up  and  shot  at  Mr.  Morgan.  That  Ar- 
nold and  Hiram  Morgan  shot  at  him,  several 
shot  hitting  blm  on  the  head  and  shoulder. 
And  witness  shot  again  at  Mr.  Morgan,  and 
then  shot  at  Henry  Morgan,  who  was  shoot- 
ing at  him.  That  he  had  heard  threats  made 
against  bim  and  the  defendant  by  Mr.  Mor- 
gan, and  bad  noticed  that  the  Morgans  often 
carried  guns  back  and  forth  to  their  work. 
That  he  had  been  granted  a  pardon  in  the 
case  of  his  conviction  for  killing  Henry  Mor- 
gan, and  the  case  against  him  for  the  killing 
of  Thomas  Morgan  had  been  dismissed. 

Mrs.  Powers,  bis  wife,  testified  that  she 
was  watching  the  parties,  and  the  first  shot 
was  fired  from  the  Morgans'  side  of  the 
fence. 

Rny  Powers  testified  that  the  Morgans  fir- 
ed the  first  shot  and  the  defendant  fired  two 
shots. 

Joe  Bryan  and  his  wife  both  testified  that 
they  wltnessesd  the  shooting,  and  the  first 
two  shots  were  from  the  Morgans'  side  of  the 
fence. 

Several  witnesses  testified  that  they  beard 
the  deceussd  threaten  to  shoot  the  defendant 

The  defense  was  Justification  in  self-de- 
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fensa  The  defendant  did  not  take  the  wit- 
ness stand  on  bis  own  behalf. 

The  foregoing  statement  of  facts  la  sufB- 
dent  for  the  purpose  of  this  opinion. 

W.  H.  Springfield  and  C.  B.  Warren,  both 
of  Gage,  for  plalnUff  in  error.  Cbas.  West, 
Atty.  Gen.,  Smith  C.  Matson,  Aast  Atty.  Gen., 
and  Job.  Ij.  Hull,  of  Oklahoma  City,  for  the 
Statfe 

I>OYLB,  J.  (after  stating  the  facts  as 
above).  A  number  of  alleged  errors  in  the 
trial  of  the  case  are  assigned,  which.  In  bo 
t&r  as  they  are  deemed  essential  In  review- 
Ing  the  case,  wlU  be  noted  In  the  order  of 
presentation.  The  first  assignment  Is  the 
usual  one  that  the  court  erred  in  overruling 
the  motion  for  new  trial: 

Second.  The  defendant  claims  that  the 
court  erred  In  overruling  his  application  for 
leave  to  withdraw  his  plea  of  "not  guilty," 
and  permit  him  to  file  a  motion  to  quash 
the  Information  on  the  ground  that  there  was 
a  variance  between  the  complaint  and  In- 
formation, In  that  the  former  charged  that 
the  killing  was  effected  by  means  of  a  breach 
loading  shot  gun,  whereas  the  latter  charged 
that  It  was  by  means  of  a  Winchester  rifle. 

[11  An  application  for  leave  to  withdraw 
a  plea  of  not  guilty  Is  addressed  to  the  sound 
discretion  of  the  court  The  record  shows 
that  on  August  18,  1909,  the  defendant  was 
brought  before  the  county  judge,  acting  as  a 
committing  magistrate,  and  having  waived  a 
preliminary  examination  was  held  to  answer 
for  murder  as  charged  before  the  district 
court;  that  on  August  21,  1909,  he  was  ad- 
mitted to  ball  by  the  district  Judge ;  that  on 
November  17,  1909,  he  was  duly  arraigned 
and  entered  a  plea  of  "not  guilty,"  and  this 
application  was  not  made  until  the  case  was 
called  for  trial  April  6,  1911,  about  18  months 
after  the  plea  was  entered. 

In  Hunter  v.  State,  8  Okl.  C5r.  533,  107 
Pac.  444,  it  is  said:  "The  facts  stated,  If 
true.  In  a  motion  to  set  aside  an  Indictment, 
must  present  a  case,  not  of  technical,  or 
possible,  or  hypothetical,  but  of  manifest, 
prejudice  to  the  substantial  rights  of  the  de- 
fendant, and  where  it  is  plain  that  snbstan- 
tial  Justice  win  not  be  promoted,  nor  mani- 
fest wrong  to  the  defendant  prevented,  the 
indictment  should  not  be  set  aside  on  mere 
technical  errors,  informalities,  or  irregulari- 
ties." 

[2]  The  means  with  which  the  offense  was 
committed  are  not  a  constituent  element  of 
the  crime  of  murder,  and  wlille  tlie  aver- 
ments of  the  means  with  which  the  offense 
diarged  was  committed  is  a  necessary  aver- 
ment to  a  good  Information,  yet  it  cannot  be 
said  that  the  variance  between  the  aver- 
ments of  the  original  complaint  and  the  in- 
formation filed  in  the  district  court  was  prej- 
udicial to  the  substantial  rights  of  the  de- 
fendant Williams  V.  State,  6  Okl.  Cr.  373, 
US  Paa  1006;  Fonosky  t.  State,  8  Okl.  Or. 


llfl,  126  Paa  451;   Tucker  r.  State,  8  OkL 
Cr.  428,  128  Pac.  813. 

[3]  The  defendant's  plea  of  not  guilty  was 
advisely  entered,  and  we  think  the  court  did 
not  exercise  its  discretion  unsoundly  In  re- 
fusing to  allow  the  defendant  to  withdraw 
his  plea  for  the  purpose  of  presenting  a  mo- 
tion to  quash  the  information  that  obviously 
was  without  merit 

Third.  Error  Is  assigned  upon  the  rulings 
of  the  coart  In  admitting  and  excluding  tes- 
timony. Counsd  in  their  brief  state:  "We 
do  not  wish  to  waive  this  asstgnment,  but 
respectfully  refer  the  reviewing  court  to  the 
record."  We  do  not  consider  it  the  duty  of 
this  court  to  examine  the  transcript  of  the 
evidence  to  determine  whether  or  not  the 
trial  court  erred  in  the  admission  or  re- 
jection of  testimony  and  refer  counsel  to  rule 
4  prescribing  that:  "When  the  error  alleged 
is  to  the  admission  or  to  the  rejection  of 
evidence,  the  specification  shall  quote  the 
full  substance  of  the  evidence  admitted  or 
rejected,  stating  spedfically  tbe  objections 
thereto." 

Fourth.  The  defendant  complains  of  mis- 
conduct of  the  Jury  in  separating  without 
leave  of  the  court  after  having  been  sworn 
and  placed  in  charge  of  the  bailiff,  and  be- 
fore the  case  had  been  finally  submitted  to 
them.  One  of  the  grounds  of  the  motion  for 
new  trial  is:  "That  one  of  the  Jurymen,  L. 
H.  Oliver,  separated  from  the  rest  of  the 
Jury  and  went  alone  to  look  after  his  team, 
and  went  to  a  restaurant  separate  and  apart 
from  the  rest  of  the  Jurors  to  get  his  supper, 
and  that  the  sheriff  had  to  go  after  him  and 
bring  him  back  to  the  other  Jurors."  The 
fact  of  the  separation  of  the  Jury  as  al- 
leged is  not  denied.  The  bailiff  testified  tltat 
in  taking  the  jury  to  supper  the  first  day  of 
the  trial  he  missed  the  juror  Oliver  when 
they  reached  the  hotel,  and  he  went  back, 
and  found  the  Juror  at  a  restaurant,  waiting 
for  his  supper;  that  he  remonstrated  with 
him,  and  the  juror  said  that  he  was  bard  of 
hearing,  and  had  understood  the  judge  to  say 
to  be  back  at  half  past  7;  that  he  bad  a 
team  at  the  livery  barn  and  had  gone  to  see 
about  that 

The  Juror  Oliver  testified  that  he  talked 
with  the  Judge  In  regard  to  getting  leave  to 
go  and  feed  his  team ;  that  he  went  straight 
to  the  bam  and  fed  his  team,  and  then  went 
to  the  restaurant  where  he  was  found  by  the 
sheriff;  that  he  did  not  speak  to  any  one, 
and  no  one  spoke  to  him,  and  he  did  not 
hear  any  person  speak  about  the  case. 

The  record  shows  that,  upon  adjournment 
on  the  first  day  of  the  trial,  the  court  in- 
structed the  bailiff  to  keep  tUe  Jury  together. 
This  was  on  Thursday,  October  5th;  the 
case  was  submitted  to  the  Jury  on  October 
7tb.  In  supi>ort  of  this  assignment,  counsel 
cite  the  ease  of  Bllton  v.  Territory,  1  Okl. 
Cr.  506,  99  Pac.  163.  In  the  Bllton  Case  the 
Jury  was  permitted  to  separate  after  the 
case  had  been  finally  sabmltted  and  the  Jury 


Digitized  by 


Google 


188 


131  PACIFIC  BEPOBTEB 


(OU. 


had  retired  for  the  purpose  of  deliberation. 
It  is  not  claimed  la  the  case  at  bar  that 
there  was  a  separation  of  the  Jury  after  the 
case  had  been  finally  submitted  to  them. 

[4]  Section  6851,  Procedure  Criminal,  pro- 
vides: "The  Jurors  sworn  to  try  an  Indict- 
ment-, may  at  any  time  l)efore  the  subuiis.slon 
of  the  cause  to  the  Jury,  In  the  discretion  of 
the  court,  be  permitted  to  separate,  or  to  be 
kept  in  charge  of  proper  officers.  The  officers 
must  be  sworn  to  keep  the  jurors  together 
until  the  next  meeting  of  the  court,  to  suiter 
no  person  to  speak  to  or  communicate  with 
tbem,  nor  to  do  so  themselves,  on  any  sub- 
ject connected  with  the  trial,  and  to  return 
them  into  court  at  the  next  meetlog  thereof." 
Construing  this  section  tn  the  case  of  Arm- 
strong V.  State,  2  Okl.  Cr.  667,  103  Pac.  058, 
24  L.  K.  A.  (N.  S.)  776,  It  Is  said:  "Under 
this  provision  the  segregation  of  the  jury  in 
felony  cases,  before  the  cause  is  finally  sub- 
mitted, is  left  in  the  discretion  of  the  trial 
court,  yet  we  believe  that  in  the  exercise  of 
sound  Judicial  dlacretlon  the  trial  court  in 
a  capital  case  should  not  refuse  a  request 
from  either  party  to  place  the  jury  in  diarge 
of  sworn  officers  during  the  progress  of  the 
trial.  The  legal  presumption  is  that  jurors 
perform  their  duty  tn  accordance  with  the 
oath  they  have  taken,  and  that  presumption 
is  not  overcome  by  proof  of  the  mere  fact 
that  dnrlng  the  adjournments  of  a  trial  the 
Jnrorg  were  permitted  to  separate.  The  de- 
fendant mnst  affirmatively  show  that  by 
naaoa.  thereof  he  was  denied  a  fair  and  im- 
partial trial,  or  that  his  substantial  rights 
were  prejudiced  thereby."  And  in  conclusion 
It  Is  said:  "The  clear  intention  of  the  law- 
making power  Is  that  the  mere  separation  of 
the  Jury  during  the  numerous  and  necessary 
adjournments  incidental  to  a  criminal  trial 
should  not  result  in  delaying  or  defeating 
the  ends  of  justice,  when  there  is  not  the 
slightest  presumption  or  probability  or  even 
possibility  of  injustice  to  the  defendant" 

In  a  homicide  case,  where  the  court  upon 
Its  own  motion,  after  the  jurors  were  sworn 
to  try  the  case,  ordered  them  Into  the  custody 
of  the  sheriff  during  the  progress  of  the  trial, 
and  before  the  final  submission  of  the  case 
certain  of  the  jurors  separated  from  the  oth- 
ers, the  Supreme  Court  of  California  said: 
"The  direction  of  the  court  did  not  give  the 
defendant  the  right  to  control  the  action  of 
the  jury  or  of  the  officer  in  that  respect  dur- 
ing ttie  pendency  of  the  trial,  nor  the  right 
to  any  exception  for  error  or  misconduct  by 
reason  of  a  failure  to  literally  comply  there- 
with. The  mere  fact  that  the  direction  of 
the  court  was  violated  does  not  give  to  the 
defendant  the  right  to  have  the  verdict  set 
aside.  He  must  show  as  fully  as  If  the 
direction  had  not  been  given  that  one  or 
more  of  the  jurors  was  Influenced  in  his 
verdict  by  some  outside  influence  during  or 
In  consequence  of  such  separation."  People 
T.  Bemmerly,  98  Cal.  280,  33  Pac.  263.    See, 


also.  People  T.  Emmons,  7  CaL  App.  6S5,  95 
Pac.  ia32. 

[5]  The  statute  further  provides  (section 
6858,  Proc  Crlm.)  that,  before  the  jury  retire 
to  deliberate  on  their  verdict,  one  or  more 
officers  must  be  sworn  to  keep  them  togetlier 
in  some  private  and  convenient  place,  and 
not  to  permit  any  person  to  speak  to  or 
communicate  with  them,  nor  do  so  them- 
selves, unless  it  be  t>y  order  of  the  court, 
and  one  of  the  express  grounds  for  a  nevr 
trial  Is:  "3d.  When  the  Jury  have  separated 
without  leave  of  the  court,  after  retiring  to 
deliberate  on  their  verdict,  and  before  de- 
livering, or  sealing  the  same,  if  It  be  sealed." 
Section  6896,  Proc.  Crlm.  In  Coins  v.  State, 
9  Okl.  Cr. ,  130  Pac.  613,  and  cases  there- 
in collated,  It  Is  held  that  on  proof  of  a  vio- 
lation of  this  provision  by  permitting  the 
jury  to  setutrate  after  the  case  is  finally  sub- 
mitted the  defendant  is  entitled  to  the  pre- 
sumption that  such  separation  has  been  prej- 
udicial to  him,  and  the  burden  of  proof  Is 
on  the  prosecution  to  show  that  no  Injury 
could  have  resulted  therefrom  to  the  de- 
fendant 

In  the  case  at  bar  the  burden  of  showin.? 
prejudice  was  upon  the  defendant,  however, 
the  prosecution  assumed  the  burden  by  show- 
ing that  the  defendant  was  not  prejudiced 
thereby,  and  that  the  separation  was  by  per- 
mission of  the  court,  and  It  clearly  appears 
that  the  defendant  sufTered  no  injury  by  rea- 
son of  such  separation.  It  Is  also  Insisted 
that  the  verdict  Is  contrary  to  law,  and  Is 
not  supported  by  sufficient  evidence. 

[I]  The  only  conflict  between  the  law  in 
the  premises  and  the  verdict  of  the  jury  is 
that  there  was  no  evidence  tending  to  reduce 
the  homicide  to  manslaughter  In  the  second 
degree.  However,  the  court  for  some  reason 
not  apparent  from  the  record  without  objec- 
tion by  the  defendant  submitted  to  the  jury 
the  Issue  of  manslaughter  in  the  second  de- 
gree. And  the  defendant  cannot  complain  be- 
cause the  court  gave  the  jury  an  opportunity 
to  find  him  guilty  of  this  degree,  even  though 
tile  evidence  did  not  justify  such  an  Instruc- 
tton. 

[7]  As  to  the  sufficiency  of  the  evidence,  one 
who  is  present  aiding  and  abetting  In  a  mur- 
der Is  guilty  as  a  principal,  though  another 
does  the  killing.  And  If  the  defendant  In 
any  way  challenged  the  fight  and  went  to 
it  with  an  armed  party  on  the  day  of  the 
killing,  knowing  that  the  other  imrtles  were 
armed  with  deadly  weapons  and  willing  to 
fight  he  cannot  afterwards  justify  the  tak- 
ing of  his  assailant's  life  on  the  ground  of 
necessary  self-defense. 

[6]  The  evidence  In  this  case  strongly  tend- 
ed to  show  that  the  killing  was  done  In 
mutual  mortal  combat;  and  where  a  homi- 
cide Is  committed  In  mutual  combat  entered 
into  willingly  and  In  the  knowledge  of  Its 
liability  to  cause  death  to  one  or  more  of 
the  combatants,  all  parties  who  knowingly 
and  luteutlonally  engage  In  such  mutual  com- 
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bat  are  gnllty  of  murder,  unless  they  can 
pio^e  tbat,  before  the  fatal  shot  Avas  fired, 
Utej  had  refused  any  farther  combat,  and 
had  In  good  faith  withdrawn  and  sought  to 
avoid  further  conflict,  and  that  the  killing 
was  then  in  their  necessary  s^-defense. 
Driggtts  T.  United  SUtes,  1  OkL  Gr.  167,  95 
Pac  «12,  129  Am.  St  Rep.  823 ;  Id.,  21  Okl. 
00.  96  Pac.  612, 129  Am.  St  Bep.  823,  17  Aim. 
Cas.  66;  Brans  t.  State,  8  OkL  Gr.  78,  126 
Pac.  086;  Wood  t.  State,  8  OkL  Gr.  663,  107 
Pac.  937.  Upon  the  nndlspated  facts  and 
the  testimony  offered  on  behalf  of  the  de- 
fendant he  was  guilty  at  least  of  man- 
alanghter  in  the  flrat  degree. 

The  other  assignments  are  untenable,  and 
merit  no  discussion. 

No  orror  appearing  in  the  record  prejudi" 
dal  to  the  substantial  rights  of  the  defend- 
ant  the  Judgment  of  the  district  court  of 
BUis  county  is  affirmed. 

AKUSTaOMO,  P.  X,  and  FDBMA»,  J., 
eoncor. 


HIGH  T.   STATE. 

(Criminal  Gonrt  of  Appeals  of  Oklahoma. 
April  12,  1913.) 

(Byllaiut  Iv  the  Court.) 
CanaitAi,  Law  (§  1069*)— Appeai.  and  Eb- 

Bon— Taking  of  Appial. 

In  misdemeanor  cases  the  appeal  must  be 
taken  within  60  days  from  the  date  of  the 
Jndgment  unless  tiie  trial  judge  for  good  cause 
shown  extends  the  time  for  taking  the  appeal 
Bot  exceeding  60  days  additional.  After  this 
time  has  expired,  no  appeal  can  be  taken. 

[Ed.  Note.— For  other  cases,  see  Criminal 
law.  Cent  Dig.  H  2891-2699;  Deo.  Dig.  I 
1068.*J 

An>eal  from  Koger  Mills  Goiinty  Court; 
E.  BS.  Tracy,  Judge. 

N.  B.  Big^  was  conylcted  of  violating  the 
I»r(riblbltory  liquor  law,  and  he  appeals.  Ap- 
peal dismissed. 

E.  Ii.  Mitchell,  of  Cheyenne,  for  appellant 
G.  X  Davenport,  Asst  Atty.  Gen.,  for  the 
State. 


FUBMAN,  J.  Section  6048,  Oomp.  Laws 
1909,  is  as  follows:  "In  misdemeanor  cases 
the  appeal  must  be  taken  within  sixty  days 
after  the  Judgment  is  rendered;  provided, 
however,  that  the  trial  court  may,  for  good 
cause  shown,  extend  the  time  in  which  the 
appeal  may  be  taken  not  exceeding  sixty 
days."  In  this  case  the  appellant  was  con- 
victed for  a  violation  of  the  prohibitory  liq- 
uor law,  and  his  panlshment  was  assessed  at 
a  ItaM  of  $50,  and  80  days  confinement  in 
the  county  Jail.  Judgment  was  rendered 
against  appellant  cm  the  24th  day  of  August 
1912,  but  the  appeal  was  not  perfected  by 
filing  the  record  in  this  conrt  until  Febru- 


ary ao,  1913.  As  tihe  appeal  was  not  per- 
fected within  the  time  required  by  law,  this 
conrt '  has  not  acquired  Jurisdiction  of  the 
cause.  As  no  counsel  has  appeared  in  this 
court  to  represent  appellant,  we  are  Impelled 
to  the  belief  that  this  attempted  appeal  was 
used  merely  for  the  purpose  of  securing  de- 
lay. 

The  appeal  is  dismissed  for  want  of  Juris- 
diction, and  the  cause  is  remanded  to  the 
county  court  of  Roger  Mills  county,  with  di- 
rections to  the  trial  court  to  proceed  with 
the  enforcement  of  its  Judgment 

ARMSTRONG,  P.  J.,  and  DOYLE,  J.,  con- 
car. 


WHTTB  V.    STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  12,  1913.) 

(Syllaiui  Iv  t&e  Court.) 
Cbimirai.  Law  (§  1130*)— Appeal  awd  Eb- 

BOB— AmBlIANCE.' 

Where  the  defendant  appeals  from  a  judg- 
ment of  conviction,  and  no  briefs  are  filed,  or 
arguments  presented,  this  court  will  make  an 
examination  of  the  record  proper,  and,  if  no 
fundamental  error  is  apparent  will  affirm  the 
judgment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f|  2956,  2965-2970,  3205;  Dec. 
Dig.  I  1130.*] 

Appeal  from  Pontotoc  County  Court;  <3on- 
way  O.  Barton,  Judge. 

Baldy  White,  alias  Wallace  Owens,  was 
convicted  of  vagrancy,  and  he  appeals.  Af- 
firmed. 

Crawford  &  Bolen,  of  Ada,  for  plalntUt  In 
error.  Ohas.  West,  Atty.  Gen.,  and  Smith  O. 
Matson  and  E.  G.  Spllman,  Asat  Attys.  Gen., 
for  the  State. 


DOYLE,  J.  Plaintiff  in  error,  Baldy  White, 
alias  Wallace  Owens,  was  convicted  In  the 
county  court  of  Pontotoc  county  of  the  crime 
of  vagrancy,  and  was  sentenced  to  pay  a  fine 
of  $50.  The  Judgment  and  sentence  was  en- 
tered on  April  6,  1911.  No  briefs  have  been 
filed,  and  the  Attorney  General  has  filed  a 
motion  to  affirm. 

The  information  charged  a  violation  of  sec- 
tion 2790  of  the  Oomp.  Laws  of  1909,  which 
enacts  that:  "The  following  persons  are  va- 
grants within  the  meaning  of  this  act. 
•  •  •  Fifth,  any  professional  gambler,  or 
gamblers  commonly  known  as  tin  horn  gam- 
blers, card  players,  or  card  sharp.  •  •  • »» 
The  evidence  shows  that  the  defendant  con- 
ducted a  poker  room  in  the  city  of  Ada,  and 
that  he  had  at  various  times  been  convicted 
of  gambling  in  the  police  court  of  said  city. 
We  have  examined  the  information,  the  in- 
struotions  of  the  court,  and  the  Judgment 
and  sentence,  and  we  have  discovered  no  er- 
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ror  which  will  warrant  a  reversal  of  the 
judgment. 

The  Judgment  of  the  county  court  of  Pon- 
totoc county  is  therefore  affirmed. 

ARMSTRONG,  P.   J.,   and  FURMAN,   J., 
concur. 


DECKER  T.  VEBLOOP. 

(Supreme  Court  of  Washington.    April  12, 
1913.) 

1.  Landlobd  and  Tenant  (|  63*)— Unlaw- 
ful Detaiiteb  —  Jurisdiction  —  Title  to 
Bealtt. 

The  court  in  unlawful  detainer  may  not 
try  title  to  the  property ;  and,  where  plaintiff 
alleged  ownersliip  in  fee,  evidence  that  the  deed 
to  him  was  void  was  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §§  150-103,  165-167,  169, 
172-176;   Dec.  Dig.  §  63.*] 

2.  Landlord  and  Tenant  (|  200*)— Exist- 
ence of  Relation— Acts  Constituting. 

Where  a  daughter  toolt  possession,  with 
the  consent  of  her  father,  of  property  consti- 
tuting, prior  to  her  mother's  death,  community 
propertj',  her  possession  was  permissive  only ; 
and,  where  he  subsequently  notified  her  to  vacate 
or  pay  rent,  her  retaining  possession  after  de- 
mand without  paying  rent  was  unlawful. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §§  1207-1215 ;  Dec.  Dig.  « 
290.*] 

8.  Landlord  and  Tenant  (J  291*)- Unlaw- 
ful Detainer- Damages  fob  Rent  Due. 
The  court  rendering  judgment  for  plain- 
tiff in  unlawful  detainer  may  enter  judgment 
for  double  the  amount  of  rent  due  from  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §$  1217-1241,  1243-1269; 
Dec.  Dig.  §  291.*] 

Department  1.  Appeal  from  Superior  Court, 
Snohomish  County ;   W.  P.  Bell,  Judge. 

Action  by  James  H.  Declter  against  Lauret- 
ta A.  Verloop.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

B.  C.  Dalley,  of  Everett,  for  appellant 
Coleman,  B'ogarty  &  Anderson,  of  Everett, 
for  respondent. 

MOUNT,  J.  Action  for  unlawful  detainer. 
The  complaint  In  this  action  is  in  the  usual 
form.  It  alleged  title  of  the  premises  in  the 
plaintiff  and  that  in  March,  1911,  the  plain- 
tiff let  the  premises,  together  with  the  furni- 
ture therein,  to  the  defendant  until  such  time 
as  the  same  might  be  demanded  or  required 
by  the  plaintiff.  That  afterwards,  on  August 
1, 1911,  the  plaintiff  demanded  the  possession 
of  the  premises  from  the  defendant,  who  re- 
fused to  surrender  the  possession.  That  sub- 
sequently, on  August  19,  1911,  the  plaintiff 
notified  the  defendant,  In  writing,  that  the 
rental  for  the  premises  from  that  date  for- 
ward would  be  the  sum  of  $10  per  week. 
That  the  defendant  continued  In  possession, 
is  now  In  possession,  and  refuses  to  vacate 
the  premises.    That  afterwards,  on  the  4th 


day  of  October,  1911,  plaintiff  caused  to  be 
served  on  the  defendant  a  notice  to  pay  rent 
or  quit  the  said  premises  within  three  days. 
The  defendant  refused  to  quit  or  to  pay  the 
rent  as  aforesaid.  That  there  is  due  on  said 
rental  from  August  19,  1911,  to  October  3, 
1911,  the  sum  of  $60.  For  answer  to  the 
complaint,  the  defendant  admitted  that  the 
notice  was  served  upon  her,  denied  that  there 
was  any  rent  due,  and  denied  generally  all 
the  other  allegations  of  the  complaint  There 
was  no  afflrmatiye  defense. 

The  case  came  on  for  trial  before  the  court 
with  a  jury.  Plaintiff  testified,  in  substance, 
that  the  defendant  was  bis  married  daugh- 
ter; tliat  be  consented  that  she  should  move 
upon  the  premises  until  such  time  as  he 
desired  her  to  vacate;  and  that  she  did  move 
upon  the  premises,  and  afterwards  refused 
to  vacate  the  same.  He  also  testified  that 
he  notified  her,  on  the  date  named  In  the 
complaint,  that,  unless  she  vacated  the  prem- 
ises, he  would  charge,  her  $10  per  week  rent 
thereafter;  that  she  failed  and  refused  to 
pay  rent  after  demand  was  made  therefor, 
and  also  refused  to  vacate  the  premises. 
The  evidence  also  showed  that  a  notice  in 
due  form  was  served  upon  her  to  pay  rent 
or  quit  the  premises.  The  defendant  testified 
substantially  to  the  same  effect  but  offered 
to  show  that  a  deed  executed  by  her  mother 
prior  to  her  death  in  fjvvor  of  the  father  for 
the  premises  was  void.  The  court  excluded 
this  evidence.  The  defendant  also  testified 
that  some  of  the  furniture  had  been  pur- 
chased by  her  from  her  father  and  belonged 
to  her.  Counsel  for  the  (defendant  thereupon 
stated  to  the  court  that,  if  there  was  any 
controversy  as  to  the  personal  property,  "we 
will  drop  It  out  and  let  the  title  to  that  be 
decided  in  some  probate  action  later  on." 
The  plaintiff  then  moved  the  court  for  a 
directed  verdict  for  possession  of  the  premis- 
es, and  the  court  sustained  Ihls  motion  and 
directed  the  jury  to  find  In  favor  of  the 
plaintiff  for  the  restitution  of  the  real  prop- 
erty. Judgment  was  entered  to  that  effect 
The  defendant  has  appealed  and  argues.  In 
substance,  that  Inasmuch  as  the  plalntifF 
alleged  ownership  of  the  real  property  In 
fee,  which  allegation  was  denied  by  the  an- 
swer, the  court  erred  In  not  admitting  evi- 
dence to  show  that  the  deed  from  the  plain- 
tiff's wife  to  him  was  void. 

[1]  This  court  has  frequently  held  that  title 
to  real  property  cannot  be  tried  out  In  an 
action  of  this  kind.  Monroe  v.  Stayt  57 
Wash.  502,  107  Pac.  517,  30  L.  a  A.  (N.  S.) 
1102,  and  authorities  there  dted. 

[2]  It  was  stipulated  at  the  beginning  of 
the  trial  that  the  real  property  in  question 
was  the  community  property  of  the  plaintiff 
and  his  wife  prior  to  her  death,  and  the 
defendant  admitted  that  she  went  Into  pos- 
session of  the  property  by  permission  of  her 
father,  and  also  that  subsequently  he  had 


•For  otiier  cases  see  same  topic  and  sectlan  NUMBER  in  Deo.  Dig.  t  Am.  Dig.  Key-No.  Series  *  R«p'r  Indexes 


Digitized  by  V^OOQ IC 


Wash.) 


BOCKWBIili  T.  EI>OCbMB 


191 


notified  her  to  vacate  the  premises,  Which 
she  had  refused  to  do.  Her  possession  of 
the  property  was,  therefore,  clearly  permls- 
slTe,  and  she  was  required  to  vacate  npon 
demand.  When  she  was  notified  that  rental 
would  be  charged  from  the  date  of  the  notice, 
thereafter  she  was  bound  to  pay  sueh  rent 
or  vacate  the  premises.  She  refused  to  do 
either.  After  the  notice  was  served  upon  her 
to  pay  rent  or  quit,  she  was  clearly  holding 
unlawfully. 

[3]  The  trial  court  found,  under  the  evi- 
dence, that  $60  was  due  for  rent,  also  that 
defendant  was  unlawfully  withholding  the 
premises.  The  court  entered  a  Judgment  for 
double  the  amount  of  rental,  viz.,  $120. 
This  was  proper  under  the  rule  in  the  case 
of  Hinckley  v.  Casey,  45  Wash.  430,  88  Pac. 
753. 

The  Judgment  is  affirmed. 

GROW,  C.  J.,  and  008B,  PARKER,  and 
CHADWIGK,  JJ.,  concur. 


ROCKWELL  V.  EDGCOMB. 

(Supreme  Court  of  Washington.    April  12, 
1»1».) 

Pkircipal,  and  Aoent  (§  145*)— Contract  in 
Agent's  Name— Obligation  of  Pbincipai.. 
Where  an  agent  procured  in  his  own  name, 
bat  for  the  benefit  of  his  principal,  an  option 
contract  for  the  purchase  of  property  on  the 
making  of  specified  payments  at  specitied  times, 
and  assigned  the  contract  to  the  principal,  who 
agreed  to  make  the  necessary  payments,  the  op- 
tion contract  was  as  between  the  agent  and  the 
principal  the  contract  of  the  principal,  but  the 
rights  of  the  vendor  were  measured  alone  by  the 
option  contract,  and  he  could  not  compel  the 
principal  to  make  the  stipulated  payments  on 
the  theory  that  the  assignment  unconditionally 
bound  him  to  make  the  deferred  payments. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  IMg.  §§  499,  513-520;  Dec. 
Dig.  I  145.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  John  S.  Jurey,  Judge 
pro  tem. 

Action  by  Barnett  E.  Barinds,  prosecuted 
after  his  death  by  T.  D.  Rockwell,  executor, 
against  J.  W.  Edgcomb.  From  a  Judgment 
of  dismissal,  plaintiff  appeals.    Affirmed. 

James  Kiefer,  of  Seattle,  for  appellant 
Tucker  &  Hyland,  of  Seattle,  for  respondent 

MOUNT,  J.  This  action  was  brought  by 
Barnett  E.  Barinds  in  his  lifetime  to  recover 
from  defendant  upon  a  contract  for  the  pur- 
chase of  certain  mining  claims.  The  plaln- 
tlff  died  while  the  litigation  was  pending, 
and  the  executor  of  his  estate  was  substitut- 
ed as  a  party  plalntift.  When  the  case  was 
tried  a  Judgment  of  dismissal  was  entered. 
The  plaintiff  has  appealed. 

It  appears  from  the  record  that  Mr.  Bar- 
inds acquired  the  claim  to  the  mines  in 
question  in  the  summer  of  1909.  The  defend- 
ant thereafter  desired  to  obtain  an  option  to 


purchase  these  inining  claims.  He  was  un- 
able to  deal  directly  with  Mr.  Barinds,  and 
thereupon  authorized  one  J.  A.  Hall  to  act 
for  him,  and  to  secure  an  option  from  Mr. 
Barinds.  The  result  was  that  Mr.  Hall  in 
his  own  name  on  December  20,  1900,  entered 
into  a  written  contract  with  Mr.  Barinds  as 
follows:  "This  agreement,  made  this  20th 
day  of  December,  1909,  between  Barnett  B. 
Barinds,  of  Seattle,  Washington,  party  of 
the  first  part,  and  J.  A.  Hall,  of  the  same 
place,  party  of  the  second  part,  witnesseth: 
That  the  said  party  of  the  first  part,  for  and 
In  consideration  of  the  payment  of  five 
thousand  dollars  this  day  paid,  the  receipt 
whereof  is  hereby  acknowledged,  does  hereby 
covenant  and  agree  to  and  with  the  party  of 
the  second  part,  that  he  will  make,  execute 
and  deliver  to  the  said  First  National  Bank 
of  Seattle  In  escrow,  a  conveyance  of  all  hts 
rights,  title  and  interest  In  and  to  an  un- 
divided one-third  interest  in  the  two  quartz 
mining  claims  known  as  'Jumbo'  and  'Ben 
Bolt,'  located  July  3,  1905,  and  recorded 
July  11,  1906,  at  the  Stewart  subminlng  re- 
cording office  at  Stewart,  British  Columbia, 
situated  at  the  head  of  the  South  fork  of 
Glacier  creek  about  one  and  one-half  miles 
from  the  mouth  of  which  is  known  as  Skeena 
mining  district  in  the  Province  of  British 
Golumblla ;  said  deed  to  be  a  quitclaim  deed, 
and  to  be  held  by  the  First  National  Bank 
of  Seattle,  Washington,  in  escrow  and  to  be 
delivered  to  the  said  J.  A.  Hall,  or  his  as- 
signs, upon  the  payment  at  the  option  of 
said  J.  A.  Hall,  or  his  assigus,  of  the  further 
sum  of  five  thousand  dollars,  six  months 
from  the  date  hereof,  and  the  further  sum 
of  ten  thousand  dollars  on  or  before  one 
year  from  the  date  hereof.  It  is  agreed  be- 
tween the  parties  hereto  that  if  default  be 
made  in  the  payment  of  either  the  five  thou- 
sand dollars  deferred  payment  due  on  or  be- 
fore six  months  from  date,  or  the  ten  thou- 
sand dollars  due  on  or  before  one  year  from 
the  date  hereof,  that  then  and  In  that  event 
the  sum  this  day  paid  shall  be  forfeited  to 
the  party  of  the  first  part  as  liquidated 
damages,  and  the  party  of  the  second  part 
and  his  assigns  shall  forfeit  all  Interest  in  or 
right  to  buy  or  purchase  said  Interest  in 
said  claims,  and  the  said  deed  shall  be  re- 
turned by  the  First  National  Bank  of  Seattle 
to  the  party  of  the  first  part  The  said  J.  A. 
Hall  and  his  assigns  assume  the  burden  and 
expenses  of  the  litigation  now  pending  In  the 
Supreme  Court  of  British  Columbia  respect- 
ing said  interest  In  said  claims,  and  in  the 
sui)erior  court  of  King  county,  state  of 
Washington,  respecting  said  Interest  in  said 
claims,  wherein  Barnett  £.  Barinds  is  plain- 
tiff and  George  E.  Green  is  defendant,  so 
far  as  expenses  hereinafter  incurred  are  con- 
cerned. In  witness  whereof  the  said  parties 
hare  hereunto  set  their  hands  in  triplicate 
the  day  and  year  in  this  instrument  first 
above  written.     Barnett  E.  Barinds.     J.  A. 


*For  other  cases  see  same  topic  and  section  NUM  BER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 


Digitized  by 


Google 


.192 


181  F^OXFIO  BBPOBTBB 


(WatlL 


Hall."  Mr.  Edgcomb  famished  the  |5,00O 
which  was  paid  upon  the  cMitract  Four 
days  later  Mr.  Hall,  in  order  to  protect  him- 
self, entered  into  the  following  written  agree- 
ment with  Mr.  £klgcomb:  "This  agreement 
made  this  24th  day  of  December,  1909,  be- 
tween J.  A.  Hall  of  Seattle,  Washington, 
the  party  of  the  first  part,  and  J.  W.  Edg- 
comb of  the  same  place,  party  of  the  second 
part,  wltnesseth:  That  the  said  party  of  the 
first  part  in  consideration  of  the  som  of 
$6,000  and  of  the  covenants  hereinafter  con- 
tained on  the  part  of  the  party  of  the  sec- 
ond part,  has  sold,  assigned,  and  transferred, 
and  by  these  presents  does  assign,  sell,  trans- 
fer and  set  over  unto  said  party  of  the  sec- 
ond part  and  to  his  heirs  and  assigns,  the 
annexed  option  agreement  made  December 
20th,  1009,  between  Bamett  E.  Barinds  of 
Seattle,  Washington,  and  the  said  party  of 
the  first  part,  and  all  the  rights  and  privileg- 
es of  the  parir  of  the  first  part  under  and  by 
virtue  of  said  agreement  dated  December 
20th,  1900.  And  the  said  party  of  the  second 
part,  in  consideration  of  the  transfer  of  said 
agreement,  does  hereby  covenant,  promise 
and  agree  to  and  with  the  said  party  of  the 
first  part  that  he,  the  said  J.  W.  Edgcomb, 
party  of  the  second  part,  will  make  the  pay- 
ments of  $5,000  and  $10,000  due  respectively 
In  six  months  and  one  year  from  December 
20th,  1909,  and  will  pay  said  sums  to  said 
Bamett  E.  Barinds  on  the  days  and  times 
above  mentioned  and  pay  and  discharge  all 
expenses  Incurred  by  or  on  behalf  of  Bamett 
B.  Barinds  or  J.  A.  Hall  In  litigation  over 
the  Interest  agreed  to  be  conveyed  by  Barinds 
by  said  option  agreeme.it  of  December  20th, 
1909,  between  said  Barinds  and  one  George 
B.  Green  in  the  courts  of  the  state  of  Wash- 
ington or  the  Province  of  British  Columbia, 
Canada.  Witness  the  hands  of  the  parties. 
J.  A.  Hall.  J.  W.  Edgcomb."  Thereafter, 
when  the  second  payment  of  $5,000  became 
due,  It  was  paid  by  Mr.  Edgcomb.  Before 
these  contracts  were  entered  into,  litigation 
was  pending  in  the  courts  of  British  Colum- 
bia Involving  the  rights  of  Mr.  Barinds  to 
any  Interest  In  the  mining  claims.  After 
the  second  payment  on  the  optional  contract 
had  been  paid.  It  was  determined  by  the 
litigation  above  referred  to  that  Mr.  Barinds 
had  no  interest  In  the  mining  claims.  There- 
after Mr.  Edgcomb  refused  to  make  the  last 
payment  of  $10,000  named  In  the  contract 
This  action  was  brought  to  collect  the  same, 
together  with  $1,092.63  expenses  Incurred  In 
the  litigation. 

It  Is  argued  by  the  appellant  that,  by  the 
terms  of  the  contract  of  December  24th  by 
which  Hall  assigned  his  interest  In  the  con- 
tract of  December  20th  to  Mr.  Edgcomb,  Mr. 
Edgcomb  unconditionally  agreed  to  make  the 
deferred  payments  to  Mr.  Barinds;  and 
ttiat  Mr.  Barinds  consented  to  the  assign- 
ment by  Hall  to  E^comb  upon  that  condi- 
tion, and  therefore  the  optional  contract  be- 
came a  binding,  enforceable  obligation  as  be- 


tween Bdgoomb  and  Barinds.  It  Is  conceded 
upon  the  record  that  Hall  wu  ttie  agent  of 
EXlgcomb,  and  also  that  the  contract  dated 
December  20th  is  an  optional  contract  as  it 
appears  to  be  upon  its  face.  This  contract 
was  acquired  by  Hall  as  agent  for  EJdgcomb. 
It  was,  as  between  Hall  and  Edgcomb,  the 
contract  of  the  latter,  and  was  so  treated 
because  Edgcomb  made  the  payments.  The 
rights  of  Barinds  were  measured  by  the 
terms  of  that  contract.  If  payments  were 
not  made  as  agreed,  he  was  at  liberty  to 
rescind  and  retain  the  payments  mad&  If 
payments  were  made,  he  was  bound  to  con- 
vey. The  contract  by  its  terms  was  assign- 
able, and  whether  assigned  or  not  its  terms 
controL  Hall  or  his  assigns  were  bound  to 
make  the  payments  in  order  to  obtain  a  deed. 
The  consent  of  Barinds  was  not  necessary 
in  order  to  make  a  valid  assignment  from 
Hall  to  Edg«.Jib.  The  contract  of  December 
24,  1909,  was  a  contract  between  Mr.  Hall 
and  his  principal,  Mr.  Edgcomb.  Mr.  Bar- 
inds was  not  a  party  to  that  contract  It 
simply  assigned  to  Edgcomb  the  contract  of 
December  20th  between  Hall  and  Barinds, 
and  required  Edgcomb  to  make  the  payments 
specified  in  the  former  contract  which  Hall 
was  required  to  make.  It  did  not  require 
anything  in  addition,  but  was  merely  a  writ- 
ten agreement  on  the  part  of  Hall  to  do 
what  in  law  he  was  required  to  do  and  on  the 
part  of  Edgcomb  to  hold  Hall  harmless.  No 
new  contract  was  made  with  Barinds  by 
the  execution  and  delivery  of  the  contract 
between  Hall  and  Edgcomb.  The  appellant 
argues  that  this  transaction  is  like  one 
where  a  purchaser  takes  a  tract  of  land  In- 
cumbered by  a  mortgage,  and  assumes  and 
agrees  to  pay  the  mortgage  Indebtedness ;  he 
is  liable  therefor,  and  the  mortgagee  may 
maintain  a  personal  action  upon  the  cove- 
nant of  assumption;  citing  Solicitors'  Lioaa 
&  Trust  Co.  V.  Robins,  14  Wash.  507,  45  Paa 
39.  Conceding  this  to  be  the  rule  In  that 
kind  of  a  case,  it  fails  In  this,  because  here 
Mr.  Edgcomb  assumed  only  the  liability  upon 
the  optional  contract  between  Hall  and  Bar- 
inds. There  is  no  obligation  to  pay;  that 
is  to  say,  he  was  not  bound  to  make  fur- 
ther payments.  He  could  make  them  or  not 
as  he  chose.  If  he  did  not  pay,  he  could  not 
obtain  the  deeds  or  recover  payments  al- 
ready made.  Xor  could  Barinds  enforce  fur- 
ther  payments,  as  Is  attempted  In  this  case. 
The  written  contract  between  the  parties 
controls  this  case,  and  we  therefore  do  not 
notice  other  contentions  which  attempt  to 
vary  the  terms  of  the  written  contract  or 
that  Hall  had  a  secret  interest  In  the  mines 
undisclosed  to  his  principal.  All  the  deferred 
payments.  Including  the  exi>ense8  of  the  liti- 
gation, were  optional  under  the  terms  of  the 
contract 
The  Jodgmant  Is  therjefoce  afllrmed. 

CROW,  C.  J.,  and  PARKER,  OOSB.  and 
CHADWICK,  JJ.,  concur. 
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BUCHSETR  V.  BUCHSER. 

(Supreme  Court  of  Washington.     April  10, 
1913.) 

1.  EXECUTOBS   AND    ADMINI8TBA.T0B8    (|   17*)— 
BiGBT  TO  ADMINISTBATION. 

The  surviving  husband  cannot  be  denied  his 
statutory  right  to  preference  in  the  issuance  of 
letters  of  administration  on  his  deceased  wife's 
estate  because  he  claims  to  own  as  his  separate 
property  land  believed  by  the  court  to  be  com- 
munity property,  nor  compelled  to  yield  his 
claim  thereto  as  a  condition  precedent  to  the 
granting  of  letters. 

[EM.  Note. — For  other  cases,  sge  Executors 
and  Administrators,  Cent.  Dig.  {{  43-59;  Dec 
Dig.  t  17.»] 

2.  Descent  ahd  Distbibution  (f  75*)— T111.B 
OF  Heibs. 

Under  Rem.  &  Bal.  Code,  §  1366,  by  which 
the  real  property  of  a  deceased  person  vests 
immediately  in  the  heirs  subject  only  to  an  ad- 
ministration, the  purpose  of  which  is  to  pay 
the  debts  and  define  the  interests  of  the  dis- 
tributees, the  failure  to  mention  such  property 
in  a  petition  for  letters  of  administration  does 
not  defeat  or  even  cloud  the  title  cf  the  heir. 

[Bd.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  §{  243-251,  260-262; 
Dec.  Dig.  i  75.*] 

8.   E)XECUTOB8  AND  ADlflNISTBATOBS  ({   66*)— 

Inventobt  —  Takino  Tebtikont  as  to 

Ghabacteb  of  Pbopbbtt. 

Under  Rem.  &  Bal.  Code,  S  1450,  requiring 
administrators  to  make  a  troe  inventory  of  the 
estate,  and  section  1457,  providing  that,  if  the 
administrator  shall  neglect  or  refuse  to  return 
•n  inventory,  his  letters  may  be  revoked,  a  court 
may  take  testimony  as  to  the  title  to  property 
claimed  by  an  interested  party  not  for  the  pur- 
pose of  determining  the  title  which  must  be 
determined  in  an  independent  proceeding  or 
npon  distribution,  but  for  the  purpose  of  deter- 
miniiK  whether  such  property  should  be  tn- 
dndeo  in  the  inventory. 

[Ed.  Note.— For  other  cases,  see  Kzecutors 
And  Administrators,  dent.  Dig.  f{  311-322;  Dec. 
Difc.  {  66.*] 

4.  ExxcvTona  and  Administbatobs  (|  66*)- 
Inventobt— Pbopebtt  in  Dispute. 

Where  a  surviving  husband,  who  was  also 
administrator,  claimed  as  his  separate  estate 
land  which  others  interested  claimed  to  be  com- 
mnnity  property,  it  was  proper  for  the  court 
to  order  it  to  be  inventoried  as  community  prop- 
erty, and  to  accept  a  bond  from  the  husband  to 
cover  the  rents,  issues,  and  profits  to  protect 
the  estate,  if  it  should  be  subsequently  ad- 
judged that  the  property  was  community  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Bxecutors 
and  Administrators,  Gent  Dig.  i  815;  Dec. 
Dig.  S  66.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County ;  J.  Stanley  Webster, 
Judge. 

Conflicting  petitions  for  letters  of  admin- 
istration by  John  B.  Bnchser  and  Annie 
Bncbaer.  From  a  Judgment  granting  let- 
ters to  Annie  Bnchser,  John  R,  Bucbser  ap- 
peala  Reversed  and  remanded,  with  direc- 
tions. 

David  Herman  and  Scott  &  Campbell,  all 
of  Spokane,  for  appellant  John  Salisbury, 
of  Spokane,  for  respondent. 


CHADWICK,  7.  Annie  Bucliser  died  in- 
testate, leaving  an  estate  in  Spokane  county. 
Wash.  Her  husband,  John  B.  Bucliser,  ap- 
plied for  letters  of  administration,  and  upon 
the  hearing  he  was  questioned  as  to  the  val- 
ue and  extent  of  the  property  of  the  estate. 
He  enumerated  certain  personal  property  of 
the  value  of  about  $1,700.  In  answer  to  a 
question  put  by  the  court,  it  developed  that 
he  was  the  owner  of  160  acres  of  land  that 
had  been  taltoi  up  as  a  homestead,  and  80 
acres  that  he  had  pncchased  out  of  the  pro- 
ceeds of  timber  cut  on  the  homestead.  The 
petitioner  husband  claimed  the  land  as  his 
separate  property.  The  court  was  of  opinion 
that  It  was  community  property,  and  tliat 
"the  real  estate  ought  to  be  mentioned  In  the 
application  In  order  to  fix  the  t>ond."  The 
matter  was  thereupon  continued  to  a  future 
date.  In  order  to  give  counsel  for  the  peti- 
tioner time  to  examine  some  of  the  cases 
heretofore  decided  by  this  court 

In  the  meantime  a  daughter,  Annie  Bnch- 
ser, petitioned  for  letters.  When  the  matter 
came  %n  for  hearing,  the  husband,  through 
his  counsel,  stUl  maintained  his  position  that 
the  real  estate  was  his  separate  property, 
but  offered  testimony  as  to  the  rmts  and 
profits  in  order  to  fix  a  bond  pending  the 
bringing  or  decision  of  a,  case  (the  record  is 
not  clear)  In  the  federal  court  The  court 
still  Insisted  that  the  property  should  be 
brought  in  aa  community  property,  and  re- 
fused to  consider  the  rental  value  upon  the 
husband's  petition;  his  reason  being  that,  If 
the  property  was  indeed  separate  property, 
there  was  no  Justifiable  reason  for  consider- 
ing its  value  In  this  proceeding.  The  daugh- 
ter Annie  Buchser  was  then  aMMlnted  ad- 
ministratrix, and  her  father  has  appealed. 

[1]  The  right  of  administration  is  a  val- 
uable right,  and  especially  so  where  under 
our  statutes  there  is  a  community  of  in- 
terest The  husband  is  the  owner  of  one- 
half  of  the  personal  property,  and  should 
not  be  denied  the  statutory  preference  (sec- 
tion 1389,  Rem.  &  Bal.  Code),  unless  there 
Is  some  controlling  reason. 

[2]  Under  section  1366,  Rem.  &  Bal.  Code, 
the  real  property  of  a  deceased  person  vests 
immediately  in  the  heir,  subject  only  to  an 
administration,  the  purpose  of  which  is  to 
pay  the  debts  and  define  the  interests  of 
the  distributees.  The  failure  to  mention 
such  property  in  a  petition  for  letters  of  ad- 
ministration can  In  no  way  affect  the  title; 
the  right  of  the  heir  ia  not  defeated  or  even 
clouded.  Nor  Is  the  petitioner  bound  to 
yield  any  contention  he  may  have  as  to  title 
or  ownership  as  a  condition  precedent  to  the 
granting  of  letters. 

[3]  An  administrator  is  required  to  malce 
a  true  inventory  of  the  estate  (section  1450, 
Rem.  &  Bal.  Code) ;  and  it  Is  also  provided 
that,  if  the  administrator  shall  neglect  or 
refuse  to  return  an  inventory,  his  letters  may 
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be  revoked  (section  1467,  Bern.  &  Bal.  Code). 
We  have  no  doubt  tbat  the  court  might  un- 
der these  provisions  take  some  testimony  as 
to  the  diaracter  of  and  title  to  property 
claimed  by  some  Interested  party.  Not  for 
the  purpose  of  determining  the  title;  there 
Is  a  way  to  do  that  by  an  appropriate  inde- 
pendmt  proceeding  if  there  be  a  claim  by 
a  stranger,  or  upon  distribution  if  the  claim 
be  by  one  directly  interested  in  the  estate. 
Upon  the  filing  of  the  inventory  the  court 
may  « •  •  •  determine  prima  facie  the 
fact  whether  or  not  the  property  belongs  to 
the  estate  and  is  an  asset  thereot  This 
adjudication  is  not  binding  upon  any  person 
afterwards  claiming  the  property  In  another 
forum,  but  Is  for  the  purpose  only  of  deter- 
mining whether  the  administrator  shall  be 
forced  to  make  an  inventory  thereof."  In  re 
Belt's  Estate,  29  Wash.  535,  70  Pac.  74,  92 
Am.  St.  Bep.  916.  It  does  not  follow  that 
a  surviving  spouse  is  to  be  denied  letters,  be- 
ing otherwise  competent,  because  he  claims 
certain  property  as  his  separate  estate.  His 
interests  are  not  necessarily  antagonistic,  as 
was  declared  by  the  lower  court.  "The  find- 
ing that  the  surviving  husband  was  incom- 
petent to  serve  as  administrator  for  want 
of  integrity  was  evidently  based  upon  the 
fact  that  he  claiqied  the  whole  estate  as 
his  own ;  and  the  question  is.  Was  the  find- 
ing justified?  We  do  not  think  It  was. 
There  was  nothing  in  the  fact  named  which 
showed  a  want  of  integrity  or  disqualifica- 
tion." In  re  Carmody,  88  Cal.  616,  26  Pac. 
373. 

[4]  The  title  to  the  homestead  property  is 
not  deralgned,  and  we  cannot  tell  whether 
the  claim  of  the  husband  is  well  founded; 
but,  whether  it  be  so  or  not,  it  would  not  be 
Improper  for  the  court  to  order  the  property 
to  be  Inventoried  as  community  property  the 
title  to  which  is  disputed,  and  accept  the 
husband's  offer  to  cover  the  possible  rents, 
issues,  and  profits  by  the  usual  bond.  If  it 
transpires  that  the  property  is  In  fact  corn- 
muni^  property,  the  estate  will  fee  protected. 
If  the  title  Is  finally  adjudged  to  be  in  the 
husband,  the  estate  has  lost  nothing. 

Beversed  and  remanded,  with  instructions 
to  revoke  the  letters  Issued  to  Annie  Buch- 
ser,  and  to  issue  letters  to  John  Buchser,  the 
surviving  husband,  and  to  proceed  with  the 
administration  as  indicated  in  this  opinion. 

CBOW,  C.  J.,  and  GOSE,  MOUNT,  and 
P.\BICEB,  JJ.,  concur. 


LA  CAFF  V.  BOSLTN-CASCADE  COAL  CO. 

(Supreme  Court  of  Washington.     April  10, 
1913.) 

1.  Mastbb  and  Servant  (g  286*)— Injuries 
TO  Servant— Safe  Place  to  Work— Ques- 
tion FOR  Jury. 

In   an   action   by  a   miner  who  was   nin 

down  by  a  coal  car  which  another  miner  was 


lowering  on  the  incline  behind  him,  held  that, 
under  the  evidence,  the  question  whether  the 
master  furnished  defendant  with  a  reasonably 
safe  place  to  work  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  I  286.  ♦] 

2.  Master  and  Servant  ({  288*)— Injuries 
TO  Servant— AssuuPTioN  of  RIsk— Ques- 
tions FOB  Jury. 

Where  plaintiff,  a  coal  miner,  was  required 
with  the  other  miners  to  lower  empty  cars  down 
the  incline  and  fill  them  in  the  chambers  with 
coal,  and,  after  they  were  filled  and  hauled 
out,  to  lower  empty  ones,  he  did  not,  as  a  mat- 
ter of  law,  assume  the  risk  of  injury  from  de- 
fects in  the  traclt  in  the  incline  which  might 
cause  other  miners  to  lose  control  of  tbeir  cars 
in  running  them  down;  it  appearing  that  the 
master  made  daily  inspection  of  the  track. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  1068-1088;  Dec.  Dig.  { 
288.  •] 

3.  Master  and  Servant  (§  289*)— Injuries 
TO  Servant — Contributory  Negligence — 
Quiestions  fob  Jury. 

Plaintiff,  a  coal  miner,  who  was  required 
to  lower  empty  cars  down  the  incline  of  the 
mine,  did  not,  as  a  matter  of  law,  become  guilty 
of  contributory  negligence  barring  recovery  for 
injuries  from  being  run  down  by  the  car  of  a 
following  miner  because  he  stopped  liis  car  for 
a  moment  without  looking  back  while  he  fixed 
a  more  effective  brake  for  an  approaching  grade. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |$  1080,  1090,  1092-1132; 
Dec.  Dig.  g  289.*] 

4.  Master  and  Servant  (|  264*)— Pleading — 
Variance— "Obstruction." 

The  complaint  in  an  action  by  plaintiff, 
who  was  injured  while  working  in  defendant's 
mine  by  a  car  which  another  miner,  in  lowering 
down  the  incline,  lost  control  of,  averred  that 
the  second  miner  fell  by  reason  of  an  obstruc- 
tion in  the  tracks  and  thus  lost  control  of  his 
car.  Held,  that  the  term  "obstructions"  in- 
cluded a  depression  or  hole,  and  consequently 
proof  that  the  second  miner  fell  by  reason  of 
stepping  into  a  hole  did  not  constitute  a  vari- 
ance. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  861-876;  Dec.  Dig.  $ 
204.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4800-4894.] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  Ralph  Kaufman,  Judge. 

Action  by  Frank  La  Caff  against  the  Bos- 
lyn-Cascade  Coal  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Kerr  &  McCord,  of  Seattle,  for  appellant. 
Pruyu  &  Hoeffler  and  E.  K.  Brown,  all  of 
Ellensburg,  for  respondent 

PABKER,  J.  The  plaintiff,  a  coal  miner, 
seeks  recovery  of  damages  for  personal  In- 
juries which  he  claims  resulted  to  him  from 
the  negligence  of  the  defendant  in  its  de- 
fective maintenance  of  a  track  and  the  space 
between  the  rails  thereof  in  one  of  its  tun- 
nels or  inclines  in  its  coal  mine,  which  de- 
fect was  the  proximate  cause  of  a  car  get- 
ting beyond  control  and  running  down  the 
incline  upon  and  injuring  him.     The  trial 
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having  resulted  In  a  verdict  and  judgment 
in  favor  of  the  plaintiff,  the  defendant  has 
am>ealed. 

[1]  On  November  11,  1910,  at  the  time  re- 
spondent received  his  Injuries,  he  was  em- 
ployed as  a  coal  miner  by  appellant  The 
Indlne  through  which  the  coal  was  being 
removed  from  the  mine  was  several  hundred 
feet  long,  and  descended  Into  the  mine  on 
about  a  6  per  cent  grade.  There  branched 
oft  from  this  Incline  several  rooms  from 
which  the  coal  was  being  mined.  There  was 
laid  ui>on  the  incline  a  track  consisting  of 
Iron  rails  about  2  Inches  high  and  24  inches 
apart,  upon  ties  about  4  feet  long.  Branch 
tracks  led  into  the  several  rooms.  The  cars 
which  ran  over  the  track  in  removing  the 
coal  were  3%  feet  high,  2%  wide,  and  8 
feet  long,  and  each  car,  when  empty,  weigh- 
ed about  850  pounds.  Each  car  ran  upon 
four  10-Inch  wheels,  which  were  sufficiently 
open  so  that  a  stick  of  wood  a  foot  or  more 
long,  called  a  sirrag,  could  be  inserted 
through  a  wheel  and  lock  It  by  the  sprag 
coming  in  contact  with  the  body  of  the  car. 
The  cars  were  lowered  Into  the  mine  along 
the  incline  by  the  miners  themselves.  A 
miner  would  place  a  sprag  in  a  wheel  of 
his  car  at  the  top  of  the  incline,  walk  behind 
the  car,  and  hold  it  from  running  away  as 
he  let  it  down  the  incline  to  the  switch  lead- 
ing into  his  room  where  he  was  mining, 
where  he  would  push  the  car  into  his  room, 
and,  when  he  had  filled  It  with  coal,  he 
would  push  it  out  to  the  incline  track,  where 
the  driver,  with  a  mule,  would  hitch  onto 
the  car  and  draw  it  out  up  the  incline.  The 
miner  would  then  follow  the  car  out,  when 
he  would  in  the  same  manner  lower  another 
car  into  the  mine  for  filling.  In  this  man- 
ner he  would  take  down  the  incline,  fill,  and 
cause  to  be  removed,  from  8  to  12  cars  per 
day.  Respondent  and  one  Zupitll,  among 
other  miners,  were  working  In  the  mine  in 
this  manner.  Respondent  was  working  in  a 
room  off  the  incline,  a  short  distance  below 
the  room  in  which  Zupitll  was  working.  On 
the  morning  of  November  4,  1910,  respondent 
and  Zupitll  were  together  at  the  top  of  the 
incline,  ready  to  go  to  work.  |tespondent 
started  down  the  incline  with  Ms  car,  fol- 
lowed by  Zupitll  with  his  car  some  20  or  30 
feet  in  the  rear.  When  respondent  reached 
a  point  in  the  Incline  almost  opposite  Zupl- 
tll's  room,  he  stopped  his  car  for  the  pur- 
pose of  Inserting  an  additional  sprag  In  an- 
other wheel  of  the  car.  This,  he  testified, 
was  rendered  necessary  because  the  grade  of 
the  incline  changed  at  that  point  and  was 
steeper  beyond,  and  it  was  customary  for 
him  to  stop  his  car  at  that  point  for  that 
purpose.  An  Instant  after  be  had  stopped, 
and  while  he  was  reaching  around  to  the 
side  of  the  car  to  place  the  extra  sprag  in  a 
wheel,  bis  leg  was  caught  between  the  bump- 
ers of  Zupltil's  car  and  his  own  car,  where- 
by be  was  seriously  injured. 


It  seems  that  his  stop  wonld  have  beea 
only  for  a  few  seconds,  even  had  he  not  been 
overtaken  by  Zupltil's  car,  for  evidently  the 
placing  of  the  extra  sprag  in  a  wheel  was 
only  the  work  of  a  moment  A  short  dis- 
tance up  the  incline  from  where  respondent 
stopped,  probably  20  or  30  feet,  being  the 
distance  at  which  Zupitll  was  following,  a 
branch  track  led  off  into  a  room.  Zupltil's 
testimony  Is,  in  substance,  that,  when  he 
reached  this  point,  he  stepped  Into  a  hole  or 
depression  just  behind  the  lead  rail  of  the 
switch  and  tripped  upon  the  rail,  causing 
him  to  fall  and  lose  his  hold  upon  his  car. 
This  resulted  in  it  escaping  from  him  and 
running  down  upon  respondent  It  only  re- 
quired a  few  pounds'  resistance  to  hold  the 
empty  car  and  control  it  with  one  sprag 
in  the  wheel  on  this  part  of  the  track.  But, 
when  the  car  was  released  from  ZnpitU's 
hold,  it  gained  some  additional  momentum 
which,  with  its  heavy  weight  was  sufficient 
to  strike  a  heavy  blow  upon  respondent's 
car,  even  though  it  had  then  acquired  but 
little  speed.  There  was  no  light  in  the 
mine  except  the  lights  carried  by  the  miners 
upon  their  caps,  and  Zupitll,  while  following 
behind  his  car,  could  not  see  very  well  ahead 
so  as  to  plainly  distinguish  the  condition  of 
the  ground  between  the  rails  along  where 
he  would  have  to  walk.  Both  respondent 
and  Zupitll  had  worked  in  the  mine  for  a 
long  time,  and  had  such  acquaintance  with 
the  conditions  of  the  ground  along  between 
the  rails  as  their  frequent  going  in  and  out 
of  the  mine  would  furnish  them.  It  was 
necessary  to  a  proper  operation  of  the  mine 
to  keep  the  ground  between  the  rails  suita- 
ble for  the  men  and  the  mules  to  walk  on, 
and  It  was  so  used  a  great  deaL  The  con- 
stant passing  over  it  by  the  mules  caused 
boles  to  be  worn  between  the  ties,  which 
required  filling  from  time  to  time  in  order 
to  keep  the  surface  in  a  properly  usable  con- 
dition. Appellant's  trackman  passed  along 
the  track  daily  and  inspected  It  with  a  view 
to  keeping  it  In  proper  working  order,  and 
this  has  reference  to  the  ground  between 
the  rails  as  well  as  the  track  proper.  The 
depression  in  which  Zupitll  stepped  when  he 
tripped  and  lost  the  control  of  his  car  was 
six  to  eight  inches  in. depth  from  the  top  of 
the  lead  rail,  and  was  very  close  to  it,  possi- 
bly extended  under  it  The  lead  rail  is  the 
rail  of  .the  branch  track  that  crosses  diagon- 
ally between  the  rails  of  the  main  Incline 
track. 

The  allowing  by  appellant  of  the  creation 
of  the  depression  at  the  guide  rail  to  the  ex- 
tent of  six  or  eight  inches  below  the  top 
thereof,  without  repair,  by  filling  in  so  as 
to  make  the  ground  comparatively  smooth 
for  the  travel  of  the  men,  especially  in  low- 
ering the  cars  along  the  Incline,  Is  the  prin- 
cipal act  of  negligence  relied  upon  by  re- 
spondent for  recovery,  rested  upon  the  the- 
ory that  api)ellant  thus  violated  its  duty  to 
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respondent  la  falling  to  fornisb  him  a  rea- 
sonably safe  place  in  wblcb  to  work.  Coun- 
sel for  appellant  argue  that  it  would  be  im- 
posing on  appellant  too  hlgb  a  degree  of 
care  to  require  it  to  keep  the  ground  be- 
tween the  rails  any  freer  from  obstructions 
and  depressions  than  is  here  shown.  In 
view  of  the  manner  in  which  the  miners 
were  required  to  lower  the  cars  along  this 
incline,  the  fact  that  no  light  was  furnish- 
ed other  than  the  lights  in  the  miners'  caps, 
the  fact  that  the  view  of  the  track  immedi- 
ately ahead  of  a  miner,  while  lowering  liis 
car,  was  in  a  measure  obstructed  by  his 
car,  and  tbe  fact  that  appellant's  trackman 
was  present  and  passing  over  the  track  daily 
for  the  very  purpose  of  inspecting  and  see- 
ing to  the  keeping  of  the  track,  including  the 
space  between  the  rails,  in  suitable  condi- 
tion for  use,  we  think  the  question  of  the 
reasonable  safety  of  the  place  was  one  for 
the  Jury,  and  that  it  cannot  be  determined 
in  appellant's  favor  as  a  matter  of  law. 

[2]  It  is  contended  that,  even  though  ap- 
pellant did  not  fully  comply  with  Its  duty  in 
furnishing  respondent  a  safe  place  to  work, 
yet,  by  reason  of  resiMndent's  knowledge  of 
the  conditions  there  existing,  he  assumed  the 
risk  of  being  Injured  in  the  manner  here 
Khown.  It  is  true  that  respondent  must  have 
had  some  knowledge  of  the  general  condi- 
tion of  the  ground  between  the  rails  over 
which  he  and  the  other  miners  had  to  walk 
in  lowering  the  cars  down  the  incline;  but 
it  seems  to  us,  like  the  question  of  ft  rea- 
sonably safe  place  in  which  to  work,  the  as- 
sumption of  risk  on  the  part  of  respondent 
became  a  question  for  the  Jury  in  view  of 
the  facts  we  have  noted,  and  especially  In 
view  of  the  fact  of  the  daily  inspection  of 
the  trackman  for  the  purpose  of  seeing  that 
the  condition  of  the  track,  including  tbe 
space  between  the  rails,  was  suitable  and 
safe  for  the  purpose  for  which  it  was  being 
used.  We  think  that  it  cannot  be  decided,  as 
a  matter  of  law,  that  respondent  was  doing 
more  than  a  reasonable  man  would  do  under 
the  circumstances  in  his  continuing  to  work 
there. 

Counsel  call  our  attention  to,  and  place 
their  principal  reliance  upon,  the  decision  of 
this  court  in  Krickeberg  v.  St  Paul  & 
Tacoma  Lumber  Co.,  37  Wash.  63,  79  Pac. 
482.  We  think,  however,  a  critical  reading 
of  the  facts  of  that  case  as  there  related 
will  show  that  it  Is  distinguishable  from  the 
case  before  us.  In  that  case  it  Is  apparent 
that  the  injured  plaintiff  had  a  greater  de- 
gree of  control  over  the  horse  and  truck  he 
was  driving  than  the  miners  could  possibly 
have  over  their  cars  in  this  case.  He  even 
had  a  choice  of  tracks,  as  he  was  not  com- 
pelled to  have  the  wheels  of  his  truck  run 
in  tbe  same  place  upon  each  trip.  He  was 
working  in  tbe  glare  of  electric  lights,  so 
that  every  defect  and  uneven  feature  of  the 
plank  road,  over  which  he  was  driving,  was 
plainly  visible  to  him.    It  also  appears  that 


his  truck  had  a  tendency  on  previous  occa- 
sions, while  he  was  using  it,  to  do  the  very 
thing  that  caused  his  injury.  Nor  did  the 
mill  company  assume  to  render  a  daily  In- 
spection of  tbe  road  over  which  tbe  plaintiff 
was  driving  the  truck.  The  following  cases, 
cited  and  relied  upon  by  counsel  for  appel- 
lant, we  think  are  subject  to  substantially 
the  same  distinction:  French  v.  First  Ave- 
nue Ry.  Co.,  24  Wash.  83,  03  Pac.  1108;  Ford 
V.  Heffernan  Engine  Works,  48  Wash.  315, 
93  Pac.  417;  Maver  v.  Queen  City  Lumber 
Co.,  64  Wash.  567, 117  Pac.  392. 

fS]  Some  contention  is  made,  rested  upon 
the  alleged  contributory  negligence  of  re- 
spondent We  think  the  only  possible  foun- 
dation for  this  contention  ia  found  in  tbe 
fact  that  respondent  stopped  upon  the  in- 
cline to  put  an  extra  sprag  into  a  wheel  of 
his  car,  without  looking  back  to  see  If  Zupi- 
tll's  car  was  close  upon  him.  It  seems  clear 
to  us,  in  view  of  tbe  fact  that  such  a  stop 
was  customary  with  him,  that  it  was  appar- 
ently necessary;  that  it  would  in  no  event 
be  for  more  than  a  few  seconds;  that  Zupi- 
til  would  probably  have  control  over  his  car; 
that  the  question  of  respondent's  contribu- 
tory negligence  was  for  the  jury.  So  far  as 
the  negligence  of  Zupltli  is  concerned,  re- 
garding such  negligence  as  that  of  a  fellow 
servant  we  think  the  evidence  Is  so  devoid 
of  any  showing  of  negligence  upon  bis  part 
as  to  not  call  for  comment  from  us  touching 
that  source  of  possible  contributory  negli- 
gence as  a  question  of  law. 

[4]  It  is  contended  that  tbe  trial  court 
permitted  the  cause  to  go  to  the  Jury  upon 
an  issue  of  negligence  not  disclosed  by  tbe 
pleadings.  This  seems  to  be  rested  upon  the 
fact  that  the  negligence  alleged  in  the  plead- 
ings refers  to  "obstructions"  on  the  track 
and  the  space  between  the  rails.  It  is  argu- 
ed that  no  evidence  of  obstructions  was  of- 
fered, and  that  the  depression  relied  upon 
by  respondent  as  an  obstruction  was  In  fact 
not  an  obstruction.  This  contention  rests 
upon  a  too  limited  meaning  of  the  word  "ob- 
struction." We  think  the  word  "obstruction" 
as  there  used,  applies  to  anything  that  inter- 
feres with,  or  renders  dangerous,  travel 
along  tbe  track,  whether  it  consists  of  a 
physical  object  put  there  or  of  the  removal 
of  some  portion  of  tbe  traveled  way.  It 
has  generally  been  so  held  when  obstructions 
to  public  highways  are  spoken  of  (that  is, 
a  bole  In  a  public  highway  or  a  ditch  dug 
across  it  is  in  law  an  obstruction),  the  same 
as  the  building  of  a  fence  across  it  or  the 
placing  of  any  other  physical  object  there. 
37  Cyc.  247.  In  this  sense  we  think  the  de- 
pression into  which  Zupitll  stepped,  causing 
the  loss  of  bis  hold  upon  tbe  car,  was  an 
obstruction,  and  that  the  Jury  was  warrant- 
ed In  believing  that  It  was  the  proximate 
cause  of  respondent's  injury. 

The  judgment  is  affirmed. 

CROW,  C.  J.,  and  GOSB;  OHADWICK, 
and  MOUNT,  JJ.,  concur. 
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FOSTEE  T.  HINDLBT,  Oom'r  of  PnbUc  Af- 
fairs, et  a1. 

(Supreme  Court  of  Washington.     April  9, 
1913.) 

1.  Municipal   Cobpobationb    (|   191*)— Dis- 

COKTIKUANCK   OP  OFFICE   —  HEALTH    OJTI- 
CER8> 

Under  the  Spokane  charter,  providinir  by 
section  53  that  employte  in  office  at  the  adop- 
tion of  the  charter  should  retain  such  office  un- 
less removed  for  cause,  by  section  24  that  the 
council  should  appoint  certain  officers,  not  in- 
cluding health  officers,  and  might  discontinue 
other  offices,  and  by  section  119  continuing  in 
force  an  ordinance  under  the  old  charter  pro- 
Tiding  for  three  sanitary  inspectors,  the  office 
of  plaintiff,  who  was  a  sanitary  inspector  at 
the  adoption  of  the  charter,  and  was  placed  in 
the  classified  civil  service  under  section  55,  per- 
mitting any  employ*  to  be  "suspended"  by  the 
head  of  his  department  by  filing  a  statement  of 
the  suspension  and  his  reasons  therefor,  could 
be  "discontinued"  only  by  the  council,  ana  hence 
the  discontinuance  of  his  office  by  the  mayor  and 
the  commissioner  of  public  affairs  was  a  nullity. 
[Bid.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  ||  525-629;  D*ec.  Dig. 
I191.*] 

2.  Municipal  GoBPOBATioira  rt  191*)— Offi- 

CEBS— GOVPERBATION    AFTKB    BXMOVAL. 

A  sanitary  inspector  who,  though  wrongful- 
ly deprived  <^  his  office,  held  himself  ready  to 
perform  his  official  duties,  was  entitled  to  bis 
salary  while  unlawfully  separated  from  such 
office,  and  the  fact  that  he  declined  temporary 
employment  tendered  by  the  city  did  not  aSect 
his  right  thereto. 

[Bd.   Note.— For  other   cases,   see  Municipal 
Corporations,  Cent.  IMg.  If  625-529;  Dec.  Dig. 
i  191.*] 
8.  MUNIOIPAI.  OOBPOBATIONS   (|   191*)— Ofpi- 

CBR8— Bbmotai^Appeai.. 

Under  Spokane  City  Charter,  §  65,  provid- 
ing for  suspension  from  office  and  appeal  there- 
from to  the  civil  service  commission,  a  sanitary 
inspector  whose  office  was  discontinued  by  the 
mayor,  which  discontinuance  was  a  nullity,  was 
not  required  to  appeal  to  the  commission. 

[Rd.  Mote.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  {!  525-529;  Dec.  Dig. 
1 191.*J 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County;  Henry  L.  Kennan,  Judge. 

Action  by  H.  A.  Foster  against  W.  J. 
Hlndley,  Commissioner  of  Public  Affairs  and 
Mayor  of  the  Olty  of  Spokane,  and  the  City 
of  Spokane.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

H.  M.  Stephens  and  William  B.  Richard- 
son, both  of  Spokane,  for  appellants.  R  O. 
Connor,  of  Spokane,  for  respondent 

GOSEi,  J.  This  action  was  brought  to  se- 
cure the  restoration  of  the  plaintiff  to  the 
office  of  sanitary  Inspector  In  the  health  de- 
I>artment  of  the  dty  of  Spokane^  and  to  re- 
cover the  salary  Incident  to  the  office  during 
the  period  of  separation.  The  mayor  and 
the  dty  have  appealed  from  a  Judgment  pro- 
tecting the  plaintiff  in  each  of  these  alleged 
rights.  The  findings  In  substance  are  as 
follows:  The  respondent  was  appointed  sani- 
tary Inspector  In  the  health  department  of 


the  city  In  the  month  of  June,  1909,  and  con- 
tioned  until  he  was  removed  by  the  mayor 
on  the  3l8t  day  of  May,  1911.  The  dty 
adopted  a  new  charter  on  the  28th  day  of 
December,  1910.  The  commissioners  elected 
thereunder  entered  Into  office  on  the  14th 
day  of  March,  1911.  In  April,  1911,  respond- 
ent as  such  Inspector  was  placed  In  the  clas- 
sified dvil  service  In  division  B  of  the  health 
department,  class  4,  grade  1,  which  posi- 
tion was  "made  permanent."  The  classifica- 
tion was  approved  by  ordinance.  On  the  23d 
day  of  May,  1911,  the  dty  by  ordinance  add- 
ed and  appointed  two  Inspectors  in  addi- 
tion to  the  three  appointed  under  the  pre- 
vious charter  and  ordinances.  On  the  Slst 
day  of  May  following  there  were  five  such 
Inspectors;  the  respondent  being  the  senior 
Inspector  In  rank  and  period  of  service.  On 
that  day  the  appellant  Hindley  as  mayor 
notified  him  in  writing  that  his  office  was 
"discontinued." 

£1]  The  app^lants  make  three  contentions: 
(1)  That  the  removal  was  regular;  (2)  that 
the  respondent  was  not  entitled  to  recover 
his  salary ;  and  (3)  that  his  remedy  was  by 
appeal  to  the  dvil  service  commission.  Sec- 
tion 53  of  the  new  charter  provides:  "Em- 
ployes within  the  scope  of  this  article  [which 
included  the  respondent]  who  are  in  office  at 
the  time  of  the  adoption  of  this  charter  shall 
retain  their  positions  nnless  removed  fot 
cause."  'Threei  eanltary  inspectors  were 
provided  for  by  ordinance  under  the  old 
charter.  The  ordinance  was  continued  in 
force  by  section  119  of  the  new  charter.  Sec- 
tion 66  provides  that  any  employ^  may  be 
suspended  by  the  head  of  the  department 
under  which  he  is  employed.  It  requires  the 
officer  making  the  order  to  forthwith  file 
with  the  dvil  service  commission  a  state- 
ment of  the  susiiension  and  the  reasons 
therefor.  The  method  of  procedure  In  sus- 
pension cases  was  provided  for  by  an  ordi- 
nance passed  on  April  27,  1911.  Section  24 
of  the  charter  provides  that  the  coundl,  aft- 
er each  general  election,  shall  appoint  cer- 
tain enumerated  officers,  not  including 
health  officers,  and  that  it  "shall  have  power 
to  create  and  discontinue  all  other  offices 
and  employments  from  time  to  time  and  as 
occasion  may  require."  The  respondent  was 
an  employ^  "In  office"  at  the  time  of  the 
adoption  of  the  charter,  and  the  coundl, 
not  the  mayor,  had  the  power  to  discontinue 
his  office. 

The  appellants  argue  that  the  health  de- 
partment ceased  to  exist  upon  the  adoption 
of  the  new  charter.  There  was  no  hiatus 
in  the  passing  of  the  city  from  the  old  chart- 
er to  the  new.  The  city  continued  and  re- 
mained the  same  entity.  There  was  no  ab- 
dication of  any  of  the  powers  essential  to 
orderly  government  The  health  department 
was  reorganized  under  the  new  system,  but 
the  necessity  for  sanitary  officers  was  as  ex- 
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Igent  nnder  the  new  charter  as  the  old,  and 
this  necessity  was  recognized,  and  these  of- 
flcere  were  placed  In  the  classified  dvU  serv- 
ice as  required  by  section  53  of  the  charter. 
This  had  been  done  before  the  mayor  sought 
to  discontinue  the  office  which  the  respond- 
ent held.  The  case  Is  controlled  by  State  ex 
rel.  Powell  v.  Fasaett,  69  Wash.  555,  125  Pac, 
963. 

[2]  The  respondent,  although  wrongfully 
deprived  of  his  office,  held  himself  ready  and 
willing  to  perform  his  official  duties.  Hence 
he  la  entitled  to  his  salary  for  the  period 
during  which  he  was  unlawfully  separated 
from  his  office.  Bringgold  v.  Spokane,  27 
Wash.  202,  67  Pac.  612;  United  States  v. 
Wickersham,  201  U.  S.  390,  26  Sup.  Ct.  469, 
50  L.  Ed.  798.  The  fact  that  he  declined  a 
temporary  employment  tendered  by  the  city 
does  not  militate  against  the  enforcement  of 
this  right.  Relslng  v.  City  of  Portland,  57 
Or.  295,  111  Pac.  377,  Ann.  Cas.  1912D,  895. 

tJ]  Nor  was  the  respondent  required  to 
appeal  to  the  dvll  service  commission  under 
the  provisions  of  section  55  of  the  charter. 
It  has  reference  to  suspensions  for  cause, 
not  to  a  case  of  usurpation  of  authority. 
The  mayor  did  not  seek  to  suspend  the  re- 
spondent for  cause,  but  resorted  to  the  sub- 
terfuge of  discontinuing  the  office.  This 
power,  as  we  have  seen.  Is  lodged  in  the 
council.  The  mayor's  letter  to  the  respond- 
ent states  that  "the  office  that  you  now  hold 
Is  discontinued."  In  his  letter  of  the  same 
date  addressed  to  the  civil  service  commis- 
sion he  reports  that,  "In  accordance  with  the 
provisions  of  rule  12  of  the  civil  service 
rales,  I  make  the  following  report  of  separa- 
tion from  this  department  ♦  •  •  Fos- 
ter, Horace  A.,  Sanitary  Inspector.  •  •  » 
Cause  of  separation,  reduction  of  force." 
The  act  of  the  mayor  was  a  nullity,  and  the 
respondent  properly  so  treated  It.  City  of 
Chicago  V.  GUlen,  222  111.  112,  78  N.  K.  13; 
PoweU  V.  Bullls,  221  111.  379,  77  N.  B.  575. 

The  Judgment  la  affirmed. 

CROW,  C.  J.,  and  MOUNT  and  CHAD- 
WICK,  JJ.,  concur.  PARKER,  J.,  concurs 
in  result. 


CORMAN  T.  SANDERSON  et  al. 

(Supreme  Court  of  Washington.    April  8, 
1913.) 

1.  Lamdlobd  and  Tenant  <J  291*)— Action 
FOB  Unlawful  Detaineb— Pbocbedings— 
IiiABiLiTY  ON  Bond. 

In  an  action  for  unlawful  detainer  after  a 
bond  bad  been  given  and  a  writ  of  restitution 
issued  and  aerved,  defendant  moved  to  increase 
the  penalty  of  the  bond,  which  motion  was 
granted  but  no  order  increasing  the  bond  enter- 
ed. Plaintiff  gave  no  new  bond,  but  later  noti- 
fied defendant  that  her  goods  would  be  thrown 
into  the  street  unless  slie  moved  out  which  she 
did.  Ucld  ttiat,  plaintiff  having  stood  upon  the 
bond  already  given  and  having  directed  the  exe- 
cution of  tile  writ,  the  motion  to  increase  the 


penalty  did  not  render  the  writ  of  restitution 
ineffective  or  make  defendant's  removal  a  voi- 
antary  surrender  of  the  premises,  and  hence 
she  could  sue  upon  the  bond  actually  given. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  §{  1217-1241,  1243- 
1269 ;    Dec.  Dig.  |  291.*] 

2.  Landlord  and  Tenant  (§  291*) — Unlaw- 
ful Detainer— LiABiLiTT  on  Bond. 

In  an  action  for  wrongfally  suing  out  a 
writ  of  restitution  on  the  bond  given  to  pro- 
cure such  writ,  proof  tliat,  after  ^ssession  was 
recovered  under  the  writ,  the  action  of  unlaw- 
ful detainer  was  voluntarily  dismissed  was 
prima  facie  sufficient  to  show  that  the  writ  was 
wrongfully  sued  out,  and  justified  a  recovery  on 
the  bond,  especially  where  it  was  also  shown 
that  the  tenant  was  in  possession  under  a  lease 
of  record  from  a  former  owner  and  that  the 
landlord  knew  that  fact  when  the  writ  waa 
sued  out. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant,  Cent  Die.  §§  1217-1241,  1243-1269; 
Dec.  Dig.  f  291.*] 

3.  Landlord  and  Tenant  (|  292*)— Wbono- 
FUL  DiSPOssBSSioN— Liability  on  Bond. 

In  an  action  for  wrongfully  suing  out  a 
writ  of  restitution  under  which  possession  was 
recovered,  the  advance  rent  paid  by  the  tenant, 
her  damaees  on  account  of  tlie  removal,  and  her 
attorney's  fees  in  successfully  defending  the  ac- 
tion of  unlawful  detainer  were  recoverable. 

[Bd.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  $  292.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;    John  F.  Main.  Judge. 

Action  by  Alpha  Corman  against  Thomas 
Sanderson  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Howard  Waterman,  of  Seattle,  for  appel- 
lants. Brady  &  Rummens,  of  Seattle,  for 
respondent 

MOUNT,  J.  This  action  was  brought  to 
recover  upon  a  bond  given  by  the  defendants 
In  an  action  for  unlawful  detainer.  The 
plaintiff  recovered  a  judgment,  and  the  de- 
fendants have  appealed. 

The  facts  are  as  follows:  In  September, 
1909,  the  plaintiff  was  in  possession  of  a 
house  and.  lot  under  a  lease  which  was  of 
record  and  which  expired  by  its  terms  on 
May  31,  1910.  She  had  made  a  deposit  of  $250 
under  the  terms  of  her  lease,  which  was  to 
be  applied  upon  the  rent  for  the  last  six 
months;  the  rental  for  that  time  being  $45 
per  month.  The  defendant  Sanderson  ac- 
quired the  property  while  plaintiff  was  in 
possession.  On  November  2,  1909,  he  began 
an  action  against  the  plaintiff  wherein  he 
alleged  that  she  was  a  tenant  from  month 
to  month;  that  he  had  served  notice  upon 
her  to  quit  the  premises;  that  by  reason 
thereof  the  tenancy  had  been  terminated; 
and  that  she  was  unlawfully  detaining  the 
possession  of  the  property,  and  prayed  for 
a  restitution  thereof.  Upon  motion  of  the 
plaintiff  111  that  action,  the  court  entered  an 
order  for  a  writ  of  restitution  upon  th* 
plaintiff  giving  a  bond  to  defendant  therein 
in  the  sum  of  $500.  The  bond  was  given, 
with  the  defendants  Keating  and  Ostrom  In 
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this  action  as  sureties  upon  the  bond.  This 
bond  provided  that:  "Said  plaintiff  shall 
prosecute  his  action  without  delay  and  pay 
all  costs  that  may  be  adjud^d  to  defendant 
therein,  and  all  damages  which  she  may  sus- 
tain by  reason  of  said  writ  of  restitution 
having  been  issued,  should  the  same  be 
wrongfully  sued  out"  The  writ  was  there- 
upon issued  and  served  by  the  sheriff  of 
King  county  upon  the  defendant  in  that  ac- 
tion on  November  4,  1909.  A  day  or  two 
later  the  defendant  in  that  action  filed  a 
motion  to  have  the  penalty  in  the  bond  in- 
creased. Upon  a  hearing  of  that  motion  It 
was  granted,  but  the  order  was  not  entered, 
and  the  plalntlft  therein  did  not  give  a  new 
bond,  but  afterwards  notified  the  defendaut 
In  that  action  that,  unless  she  moved  out, 
her  goods  would  be  thrown  Into  the  street. 
Thereafter,  in  accordance  with  the  writ  and 
these  threats,  she  moved  out  of  the  premises. 
She  thereafter  filed  an  answer  in  the  cause 
and  Issues  were  joined.  In  April,  1911,  the 
case  came  on  for  trial  to  the  court  with  a 
jury.  After  evldenoe  was  heard,  the  plain- 
tiff in  that  action  took  a  voluntary  non.suit 
and  dismissed  the  action.  At  that  time 
the  defendant's  lease  had  expired,  and  she 
was  not  restored  to  the  possession  of  the 
premises.  She  imd  been  kept  out  of  the  use 
of  the  premises  by  reason  of  said  writ  of 
restitution.  She  thereupon  brought  this  ac- 
tion to  recover  upon  the  bond,  with  the  re- 
sult stated  above. 

[1]  It  Is  argued  by  the  appellants  that, 
after  the  court  had  sustained  a  motion  for 
an  Increase  of  the  penalty  of  the  bond  for 
the  writ  of  restitution,  the  writ,  though  pre- 
viously served,  became  Ineffective,  and  that, 
when  the  plaintiff  In  this  action  moved  out 
after  service  of  the  writ  and  surrendered 
possession  of  the  premises,  she  did  so  rol- 
nntarlly,  and  therefore  is  not  entitled  to  re- 
cover upon  the  bond.  This  position  would 
probably  be  sound  if  the  order  increasing 
the  lK>nd  had  been  entered,  and  the  appel- 
lants in  this  action  had  not  stood  upon  the 
bond  already  given  and  thereafter  notified 
the  respondent  in  this  action  that,  if  she  did 
not  move  out,  her  goods  would  be  thrown  in- 
to the  street  In  other  words,  the  plaintiff 
in  this  action,  t>eing  the  defendant  In  the 
former  action  and  the  moving  party  therein, 
did  not  have  the  order  entered.  The  plain- 
tiffs in  that  action,  being  the  defendants  In 
tills  action,  took  advantage  of  that  situation 
and  stood  upon  the  bond  already  given  and 
directed  the  execution  of  the  writ.  The  re- 
spondent here  waived  her  right  to  insist  up- 
on a  new  bond,  and,  in  obedience  to  the  writ 
and  the  threat  made  by  the  appellants,  mov- 
ed out  of  the  premises.  We  think  this  was 
not  a  voluntary  surrender  of  the  premises. 

[2,  3]  Appellants  next  argue  that  the  court 
erred  in  allowing  damages,  because  respond- 
ent did  not  prove  any  right  to  imssesslon 


of  the  premises  or  any  damages.  The  con- 
ceded fact  that  the  plaintiff  In  the  action 
In  which  the  bond  was  given  took  a  volun- 
tary dismissal  thereof  at  the  trial  of  that  ac- 
tion is  prima  facie  sufficient  to  show  that  the 
writ  was  wrongfully  sued  out  But,  In  addi- 
tion to  that  fact,  it  was  shown  that  the  re- 
spondent had  a  lease  of  record  from  one  au- 
thorized to  make  a  lease,  and  that  she  was 
In  possession  holding  under  that  lease.  The 
appellants  knew  that  fact  at  the  time  the 
writ  was  sued  out.  The  evidence  shows, 
and  the  court  found,  that  the  respondent 
had  paid  $225  advance  rent,  and  that  she 
was  damaged  $50  on  account  of  the  removal 
and  $100  for  attorney's  fees  in  successfully 
defending  the  unlawful  detainer  action. 
These  were  proper  Items  to  be  allowed. 
The  judgment  Is  therefore  affirmed, 

CROW,   C.   J.,  and  CHADWICK,   GOSH, 
and  FABKESl,  JJ.,  concur. 


UNION  TRUST  &   S.4.VINGS  BANK  T. 
A>IERT. 

(Supreme  Court  of  Washington.    April  8, 
1913.) 

1.  Bankrttptcy     (5      178*)— Tbansfehs     by 

BANKROPT— PtTKCHASE    BY    COKPOBATION    OP 

1TB  OWN  Stock— Bight  to  Rbcovbb  Pat- 
hs nt. 

Where  a  corporation,  without  diminishing 
its  capital  stock  in  compliance  With  the  statute, 
purchased  outstanding  shares  of  stock  and  paid 
therefor  from  its  funds,  if  such  purchase  result- 
ed in  injury  to  any  existing  or  subsequent  cred- 
itor, the  payment  could  be  recovered  back  by  a 
trustee  in  bankruptcy  subsequently  appointed. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dip.  K  221,  264-274,  283,  284;  Dec. 
Dig.  §  17a*I 

2.  Bankbuptcy  f§  178*)— Tbansfees— Pub- 
chase  BY  Corporation  of  its  own  Stock 
— Recovery  or  Payment. 

The  right  of  a  trustee  of  a  bankrupt  cor- 
poration to  recover  a  payment  made  for  iti 
capital  stock  from  a  person  who  claimed  that 
he  sold  the  stock  to  a  third  person  depended  on 
whether  the  stock  was  actually  sold  the  corpo- 
ration, and  not  on  wliat  the  stockholder 
thought,  believed,  or  intended,  and  hence  an 
instruction  requiring  a  finding  that  he  knew  he 
was  selling  it  to  the  corporation  in  order  to 
render  him  liable  was  erroneous. 

fE)d.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dis.  S§  221,  264-274,  283,  284;  Dec. 
Dig.  §  17&*] 

3.  Bankbuptcy  (§  303*)— Transfers— Pub- 
chase  BY  Corporation  of  itb  own  Stock 
—Burden  of  Proof. 

In  an  action  by  the  trustee  of  a  bankrupt 
corporation  to  recover  money  paid  by  the  cor- 
poration for  its  stock  from  a  person  who  claim- 
ed that  be  sold  the  stock  to  a  third  person,  the 
burden  of  proving  that  the  sale  was  to  the  cor- 
poration was  on  plaintiff. 

[B3d.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  |S  458-462;    Dec.  Dig.  §  303.*] 

4.  Bankruptcy  (J  178*)— Transfers— Pub- 
chase  BY  Corporation  qf  its  own  Stock 
—Recovery  of  Payment. 

Money  paid  by  a  corporation  for  its  out- 
standing stock   could  not  t>e  recovered   from  a 


•For  otlier  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dls.  &  Am.  Die.  Key-No.  Series  &  Rep'r  Inaesw 
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stockbolder  If  he  sold  the  stock  to  a  third  per- 
son and  not  to  the  corporation,  and,  if  a  por- 
tion of  it  was  sold  to  the  third  person,  there 
could  be  no  recovery  as  to  that  portion. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  H  221,  20^274,  283,  284;  Dec. 
Dig.  I  17&«] 

6.  Bawkbdptct  (I  304»)--Oapitai,  Stock— 
pcbceabb  by  cobpobakion  —  actions  — 
Questions  of  Fact. 

In  an  action  to  recover  money  paid  by  a 
corporation  for  its  outstanding  stocK  from  a 
IMrson  who  claimed  that  he  sold  the  stock  to 
a  third  person,  whether  the  stock  was  sold  to 
the  corporation  was  a  question  of  fact. 

[Bd.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  {  463 ;  Dec.  Dig.  §  3W.»] 

Mount  and  Parker,  JJ.,  dissenting. 

Department  1.  Appeal  from  Superior  Court, 
Spokane  Conuty ;   John  B.  Yakey,  Judge. 

Action  by  the  Union  Trust  &  Savings  Bank 
against  Benjamin  E.  Amery.  Judgment  for 
defendant,  and  plaintiff  appeala  Reversed, 
with  directions. 

Campbell  &  Goodwin,  of  Spokane,  for  ap- 
pellant. H.  M.  Stephens,  of  Spokane,  for 
respondent 


GOSB,  J.  The  plaintiff,  as  a  trustee  In 
bankruptcy  for  the  estate  of  Syphers  Ma- 
chinery Company,  a  corporation,  brought  this 
action  for  the  purpose  of  recovering  from  the 
defendant  $5,500  paid  to  him  by  the  bank- 
rupt corporation  for  5,500  shares  of  its  cap- 
ital stock,  alleging  that  he  sold  the  stock  to 
it  prior  to  the  time  it  was  adjudged  a  bank- 
rupt, and  that  it  thereby  attempted  to  and 
did  reduce  its  capital  stock.  A  demurrer  to 
the  complaint  was  sustained,  and,  upon  ap- 
peal, the  judgment  was  reversed.  Union 
Trust  Co.  V.  Amery,  67  Wash.  1,  120  Fac. 
539.  A  reference  may  be  had  to  this  case 
for  a  fuller  statement  of  the  allegations  of 
the  complaint.  Thereafter,  issue  being  join- 
ed, the  case  was  tried  to  a  jury,  terminating 
In  a  verdict  for  the  defendant  The  plain- 
tiff's motion  for  a  Judgment  non  obstante, 
or  In  the  alternatiye  for  a  new  trial,  was 
denied,  and  a  Judgment  was  entered  for  the 
defendant,  from  which  the  plaintiff  prose- 
cutes this  appeal. 

The  appeal  presents  two  questions:  (1) 
Was  the  appellant  entitled  to  a  directed 
verdict?  and  (2)  Was  the  Jury  correctly  in- 
structed? These  questions  will  be  consider- 
ed iu  the  inverse  order. 

[1]  The  only  question  for  the  Jury  to  de- 
termine was.  Did  the  corporation  purchase 
the  5,500  shares  of  stock,  or  any  part  of  it, 
and  pay  for  it  from  its  funds?  If  it  did, 
and  any  creditor  existing  or  subsequent  was 
injured  thereby,  the  money  so  paid  may  be 
recovered  In  thUs  action.  Union  Trust  Co. 
V.  Amery,  supra.  In  that  case,  after  a  ref- 
erence to  the  provisions  of  our  statute,  we 


said:  '^t  follows,  therefore,  that,  where 
the  capital  stock  has  not  been  diminished  in 
compliance  with  the  statute,  the  original  ar- 
ticles of  Incorporation  operate  as  a  contin- 
uing representation  on  t>ehalf  of  the  corpo- 
ration that  its  capital  stock  is  unimpaired, 
and  that  the  impairment  of  its  capital  stock 
in  any  other  manner  is  a  fraud  upon  its 
creditors,  both  as  to  the  corporation  and  all 
others  who  participate  In  or  proflt  by  such 
an  act" 

In  Tait  T.  Pigott  32  Wash.  344,  73  Pac. 
364,  the  court  said:  "It  is  not  alleged  that 
the  company  was  insolvent  at  the  time  the 
transaction  occurred,  but  we  think  that  is 
immaterial,  since  the  thing  which  was  un- 
lawfully done  reduced  the  available  resourc- 
es of  a  now  Insolvent  company,  and,  if  such 
reduction  had  not  been  made,  the  amount 
thereof  should  now  be  on  hand  for  the  bene- 
fit of  creditors." 

[2]  The  respondent  alleged  and  contended 
that  he  sold  the  stock  to  one  W.  H.  Gray. 
The  court  instructed :  "And  if  you  find  that 
he  did  sell  it  [the  stocK]  to  the  Syphers  Ma- 
chinery Company,  and  that  he  knew  that 
he  was  selling  it  to  the  Syphers  Machinery 
Company,  the  defendant  will  be  liable;  oth- 
erwise he  will  not"  This  was  error.  The 
question  is.  What  was  actually  done?  not 
what  the  respondent  thought,  believed,  or  in- 
tended. The  elements  of  knowledge  and  the 
good  or  bad  faith  of  the  respondent  created 
a  false  issue.  If  the  corporation  paid  any 
sum  of  money  to  the  respondent  in  the  pur- 
chase of  any  part  of  its  capital  stock  on  its 
own  behalf  to  the  prejudice  of  a  creditor,  it 
did  the  very  thing  the  statute  was  designed 
to  interdict  and  such  money  is  a  part  of 
its  capital  stock  and  a  trust  fund  of  the 
bankrupt 

[3-6]  Recurring  to  the  first  error  assigned 
(i.  e.,  the  right  of  the  appellant  to  a  directed 
verdict),  it  suffices  to  say  that  the  burden 
of  proving  the  sale  to  the  corporation  devolv- 
ed upon  the  appellant  If  the  stock  was 
sold  to  Gray  and  paid  for  by  him,  as  the 
resiK>ndent  contends,  the  appellant  cannot  re- 
cover; and,  if  Gray  purchased  and  paid  for 
a  portion  of  it  the  appellant  cannot  recover 
for  that  portion.  It  is  not  a  question  of 
bookkeeping,  but  a  question  of  fact  From 
an  examination  of  the  entire  record,  we  do 
not  feel  warranted  in  saying  that  there  was 
no  question  of  fact  for  the  Jury. 

The  Judgment  is  reversed,  with  directions 
to  grant  a  new  trial  in  harmony  with  this 
opinion. 

CROW,  C.  J.,  and  CHADWICK,  J.,  con- 
cur. 

MOUN"r  and  PARKER,  JJ.  We  think  the 
instruction  right  and  therefore  dissent. 
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TENNBS  T.  AM^IRICAN  BLDG.  CO. 

(Supreme  Court  of  'Washington.     Apvil  8, 
1913.) 

1.  Landlobd  and  Tenant  <|  172*)— ETvictioh 
— Constructive  Eviction. 

Under  the  rule  that  any  intentional  or  in- 
jurious interference  by  a  landlord  which  de- 
prives the  tenant  of  the  means  or  power  of  ben- 
eficial enjoyment  of  the  premises,  or  materially 
impairs  such  enjoyment,  is  a  constructive  evic- 
tion, a  tenant  might  treat  his  landlord's  injunc- 
tion sued  out  to  prevent  a  sublease  _  authorized 
by  the  lease  as  a  constructive  eviction. 

(EM.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  §{  696-703 ;  Dec.  Dig. 
1172.*] 

2.  IiANDU>BD     AND     TENANT     (|     178*)— EVIO- 

tion— Waiveb  by-  Tenant. 

tVhere  a  tenant  does  not  treat  his  land- 
lord's injunction  sued  out  to  prevent  a  sublease 
as  a  constructive  eviction,  but  remains  in  pos- 
session of  the  premises,  he  thereby  waives  his 
right  to  treat  such  injunction  as  an  eviction, 
since  there  can  be  no  constructive  eviction 
without  a  aorrender  of  possession  by  the  ten- 
ant. 

[Ed.  Note. — ^For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  i  713;  Dec.  Dig.  i 
17&*] 

3.  INJTJHCJTION     (S     261*)— WbOHOFDI.     IflflU- 

ANCB— Meabdbe  or  Daicages. 

A  tenant's  lease  to  a  subtenant  furnishes 
no  basis  for  measuring  the  damages  sustained 
by  the  tenant  by  reason  of  an  injunction 
against  such  sublease,  unless  the  original  lease 
was  made  in  contemplation  of  a  sublease,  so 
that  evideiice  of  such  damages  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  I  eoe;   Dec.  Dig.  f  2ei.»l 

Department  1.  Appeal  from  Superior  Court, 
Spokane  Cotmty;  William  A.  Huneke,  Judge. 

Action  by  J.  H.  Tennes  against  the  Ameri- 
can Building  Company.  Judgment  for  plain- 
tiff, and  defendant  ai^^eals.    AtQrmed. 

Wakefield  A  Wltberspoon  and  A  C.  Shaw, 
both  of  Spokane,  for  appellant.  Belt  & 
Powell,  of  Spokane,  for  resiMndent 


GOSE,  J.  This  Is  an  action  to  recover  rent 
nnder  a  written  lease.  It  Is  alleged  In  the 
complaint  that  on  or  about  November  1, 
1900,  the  plaintiff  with  one  Burns  leased  the 
first  floor  of  a  building  situate  in  the  city  of 
Spokane  to  the  Shubert  Theater  Company,  a 
corporation,  "for  a  theater  entrance  to  the 
theater  In  the  rear  of  said  premises,"  for  a 
term  of  fire  years  from  that  date,  at  an 
agreed  monthly  rental  of  $250  per  month, 
payable  in  advance  on  the  1st  day  of  each 
month;  that  thereafter  the  lessee  assigned 
Its  lease  to  the  defendant;  that  It  accepted 
the  lease,  assumed  the  obligations  thereof, 
and  since  the  assignment  up  to  and  Including 
Jnly,  1911,  paid  the  rent  provided  in  the 
lease ;  that  by  agreement  between  the  plain- 
tiff and  Bums  the  rent  became  and  is  the 
property  of  the  plaintiff ;  that  the  defendant 
has  not  paid  the  rent  for  the  mouths  of  Au- 
g^iist,    September,    October,    and    November, 


1911,  and  a  judgment  Is  demanded  for  the 
rent  of  those  months,  aggregating  |1,000. 
The  defendant  answered,  admitting  the  as- 
signment of  the  lease  to  it  as  alleged  in  the 
complaint,  admitting  that  it  went  Into  posses- 
Eion  of  the  premises  and  paid  the  rent  up  to 
July,  1911,  and  pleaded  aflirmatlvely  that  the 
lease  provided  that  so  much  of  the  leased 
premises  as  might  not  be  necessary  for  or 
devoted  to  a  theater  entrance  might  be  used 
by  the  lessee  for  any  lawful  purpose;  that 
after  the  assignment  It  changed  and  altered 
the  building  in  accordance  with  the  terms  of 
the  lease  so  as  to  make  two  storerooms,  one 
on  either  side  of  the  entrance  to  the  theater ; 
that  thereafter  and  about  the  1st  day  of 
December,  1910,  the  defendant  leased  one  of 
the  rooms  to  one  Edward  Dufresne  at  a 
rental  of  $200  per  month,  to  be  used  for  a  law- 
ful purpose,  but  that  the  plaintiff  refused  to 
permit  Dufresne  to  take  possession  of  the 
room,  sued  out  a  writ  of  injunction  restrain- 
ing from  him  taking  possesion,  and  restrain- 
ing the  defendant  from  leasing  the  room 
to  him,  and  that  ever  since  the  plaintiff  has 
refused  to  permit  the  defendant  to  lease  the 
room  to  Dufresne,  and  it  has  remained  va- 
cant and  unoccupied.  It  is  further  alleged  that 
the  clause  In  tlie  lease  providing  that  that  por- 
tion of  the  building  not  needed  for  a  theater 
entrance  could  be  used  by  the  lessee  for  any 
lawful  purpose  was  one  of  the  inducements 
which  caused  the  Shubert  Theater  Company 
to  make  the  lease ;  that  by  reason  of  the  ac- 
tion of  the  plaintiff  the  obligation  to  pay  the 
rent  stipulated  has  ceased  and  terminated, 
"and  that  the  only  sum  which  this  defendant 
should  be  required  to  pay  is  the  sum  stipu- 
lated In  said  lease,  less  the  sum  agreed  to 
be  paid  by  the  said  Dufresne"  for  the  part 
leased  to  him.  In  the  reply  the  lease  from 
the  company  to  Dufresne  is  denied  on  in- 
formation and  belief,  and  it  is  denied  i  that 
the  Shubert  Theater  Company  was  induced 
to  enter  Into  the  lease  because  of  the  pro- 
vision therein  that  that  part  of  the  premises 
not  needed  for  the  theater  entrance  could  be 
used  for  any  lawful  purpose.  The  averment 
that  the  defendant  is  released  from  its  obli- 
gation to  pay  rent  is  also  denied.  The  case 
was  tried  to  the  court  The  fact  that  the 
defendant  had  not  paid  the  four  months'  rent 
was  admitted.  The  defendant  then  offered  In 
evidence  the  Dufresne  lease  and  the  record 
In  the  injunction  proceeding,  and  offered  proof 
tending  to  show  that,  at  the  time  it  made  the 
lease  to  Dufresne  and  at  the  time  of  the  is- 
suing of  the  restraining  order,  Dufresne  was 
solvent  The  court  found  that  the  lease  was 
made  and  assigned  as  alleged  In  the  com- 
plaint, that  the  plaintiff  had  succeeded  to 
Burns*  interest  in  the  rent,  and  that  the  de- 
fendant had  i>ald  certain  rent  to  the  plain- 
tiff. The  court  further  found  that  on  or 
about  the  lat  day  of  December,  1910,  the  de- 
fendant leased  to  Dufresne  a  portion  of  th<r 
building  for  the   term   of  three  years  and 
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elevea  months,  he  agreeing  to  pay  therefor 
$200  per  month ;  that  Dufreane  was  prevented 
from  entering  into  the  possession  of  the  room 
by  an  Injunction  sued  out  by  the  plaintiff 
and  Bums;  that  the  defendant  was  at  all 
times  in  the  possession  and  control  of  the 
storeroom  leased  to  Dufresne ;  that  It  failed 
to  prove  that  it  had  been  damaged  except 
In  a  nominal  sum  by  the  eivlctlon  of  Ihifres- 
ne ;  that  It  was  not  entitled  to  offset  or  coun- 
terclaim any  sum  against  the  rent  due  the 
plaintiff  except  to  the  extent  of  one  dollar 
nominal  damages  for  the  eviction;  that  the 
defendant  used  reasonable  diligence  to  lease 
the  storeroom  leased  to  Dufresne  from  the 
time  It  was  enjoined  from  subletting  to  Du- 
fresne, but  was  unable  to  do  so.  A  judgment 
was  entered  In  fkvor  of  the  plaintiff  for  the 
sum  of  $999,  the  full  amount  of  the  rent  In 
default  less  $1  allowed  to  the  defendant  as 
nominal  damages.  The  defendant  has  ap- 
pealed. 

[1]  The  appellant  would  have  been  Justified 
In  treating  the  Injunction  sued  out  as  a  con- 
structive eviction.  The  rule  is  that  "any 
Intentional  or  injurious  interference  by  the 
landlord  or  those  acting  under  his  authority, 
which  deprives  the  tenant  of  the  means  or 
the  power  of  beneficial  ^oyment  of  the 
demised  premises  or  any  part  thereof  or  ma- 
terially Impairs  such  beneficial  enjoyment,  is 
a  constructive  eviction."  1  Am.  &  Eng.  Ency. 
Law  C^d  Kd.)  p.  471. 

[2]  It  choose,  however,  to  remain  In  posses- 
sion of  the  leased  premises,  and  in  so  doing 
it  waived  Its  right  to  treat  this  as  an  evic- 
tion. "There  can  be  no  constructive  eviction 
without  a  surrender  of  possession  of  the 
premises  by  the  tenant"  24  Cyc.  1130.  See, 
also,  to  the  same  effect  Ralph  v.  liomer,  3 
Wash.  401,  28  Pac.  700;  11  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  p.  479. 

[3]  The  lease  from  appellant  to  Dufresne 
furnished  no  basis  for  measuring  the  dam- 
ages which  the  appellant  sustained  by  reason 
of  the  injunction,  and  It  was  not  admissible 
in  evidence  for  the  purpose  of  proving  dam- 
ages. Mead  v.  Kalberg,  127  Pac.  185.  This 
is  based  upon  the  rule  that  a  breach  of  the 
original  contract  does  not  entitle  the  Injured 
party  to  recover  as  damages  the  gahis  or 
profits  of  collateral  enterprises  or  subcon- 
tracts, where  the  collateral  agreement  or 
subcontract  was  made  after  the  execution 
of  the  original  contract  The  reason  is  that 
the  original  contract  vras  not  made  with  ref- 
erence to  it,  and  that  it  would  Introduce  an 
clement  of  damages  not  known  by  or  within 
the  contemplation  of  the  parties  at  the  time 
they  entered  into  the  original  contract.  The 
api)ellant  neither  pleaded  nor  proved  any 
damages  which  the  law  recognizes,  unless  It 
be  nominal  damages,  which  the  court  allowed. 

The  judgment  Is  therefore  aflirmed. 

CROW,  CHADWICK,  MOUNT,  and  PARK- 
ER, JJ.,  concur. 


QtTAST  et  or.  t.  RUGGLES. 

(Supreme  Court  of  Washington.    April  S, 
1813.) 

1.  Biixs  AND  Nons  {S  147*)— "Neootiabub 

Instruments"— What  Abb. 

Under  Negotiable  Instrument  Law  (Rem. 
&  Bal.  Code,  S  3392)  f  1.  providing  that  an  hi- 
strumSnt  to  be  negotiable  must  be  payable  to 
order  or  bearer,  and  section  3401  providing 
that  the  instrument  need  not  follow  the  lan- 
guage of  the  act,  but  any  terms  indicating  an 
intention  to  conform  to  the  requirements  there- 
of are  sufficient,  a  note  providing  that  tlie  mak- 
ers thereof  promise  to  pay  to  the  payee  named 
a  specified  sum,  with  interest  at  a  specified 
rate,  evidenced  by  interest  notes,  and  that,  if 
default  be  made  in  the  payment  of  any  of  the 
notes  as  they  mature,  the  whole  amount  shall 
become  due,  and  the  mortgagee,  his  representa- 
tives, or  assigns  may  collect  the  note  and  fore- 
close the  mortgage,  etc.,  is  not  negotiable  be- 
cause it  is  not  payable  to  order  or  liearer,  and 
because  it  does  not  contain  language  indicating 
an  intention  to  make  it  so  payable  :  a  trans- 
fer by  assignment  not  being  equivalent  t*  an 
indorsement 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  3(53 ;   Dec.  Dig.  I  147.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4767-4770;   vol.  8,  p.  77S1.J 

2.  Bills  and   Notes   (|   147*)— Neootiabi* 
Instbuments— SiATUTeay  Pbovisions. 

Negotiable  Instrument  Law  (Rem.  &  BaL 
Code,  §  3401)  g  10,  providing  that  tb«  instru- 
ment need  not  follow  ttie  language  of  the  act, 
but  any  terms  indicating  an  intention  to  con- 
form to  the  requirements  tliereof  are  sufficient, 
must  be  construed  in  connection  with  section 
3.'i92,  providing  that  an  instrument  to  be  nego- 
tiable must  be  payable  to  order  or  bearer,  and, 
when  so  construed,  it  refers  to  words  of  in- 
dorsement, and  not  to  words  of  assignment,  and 
means  that  to  make  an  instrument  conform  to 
section  3392  it  is  not  necessary  to  use  the 
words  "order  or  bearer,"  but  other  apt  words 
showing  a  clear  intent  to  make  the  instrument 
so  payable  are  sufficient 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  $  3«3 ;  Dec.  Dig.  §  14T.»] 

Department  2.  Appeal  from  Superior 
Court,  Lincoln  Coun^;  F.  K.  P.  Baske, 
Judge. 

Action  by  Jacob  Quast  and  wife  against 
Daniel  B.  Ruggles.  From  a  judgment  for 
plalntitCs,  defendant  appeals.    AfQrmed. 

Tolman  &  King,  of  Spokane,  for  appellant 
W.  W.  Zent,  of  Spokane,  for  respondents. 

MORRIS,  J.  The  question  presented  by 
this  appeal  is  the  negotiability  of  the  follow- 
ing note:  "On  the  first  of  November,  1920, 
for  value  received,  we  promise  to  pay  to  M. 
L.  Bevls  the  principal  sum  of  $1,200  (twelve 
hundred  dollars),  with  Interest  thereon  at 
the  rate  of  seven  per  cent,  per  year,  from  the 
date  hereof  until  maturity,  payable  annually 
according  to  the  tenor  of  nine  Interest  notes, 
each  for  ?84  and  one  (1)  for  $80.97,  bearing 
even  date  herewith ;  both  principal  and  inter- 
est notes  payable  at  the  office  of  Bevls  Bros., 
S)wkane,  Wash,  (with  exchange  on  New 
York).  And  if  default  be  made  In  payment 
of  any  of  said  notes  so  secured,  or  any  part 
of  them,  as  the  same  mature,  for  the  space  of 
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thirty  days,  or  If  the-maker  of  tbls  note  and 
Interest  notes  attached  hereto  shall  allow  the 
taxes  or  any  other  public  rates  and  assess- 
ments on  the  property,  or  any  part  thereof, 
giTen  as  security  for  the  aforesaid  notes  to 
become  delinquent,  or  In  case  any  taxes  or 
assessments  shall  be  levied  against  the  bolder 
of  this  note  on  account  of  this  note,  or  shall 
do  any  act  whereby  the  value  of  said  mort- 
gaged property  shall  be  Impaired,  then,  upon 
the  happening  of  any  of  said  contingencies, 
the  whole  amount  herein  secured  shall  at 
once  become  due  and  payable,  and  the  mort- 
gagee, his  legal  representatives  or  assigns 
may  proceed  at  once  to  collect  this  note  and 
foreclose  the  mortgage  given  to  secure  said 
note  and  sell  the  mortgaged  property,  or  so 
much  thereof  as  shall  be  necessary  to  satis- 
fy said  debt,  Interest  and  costs  and  all  taxes, 
public  rates,  or  assessments  that  may  be  due 
thereon,  together  with  a  reasonable  attor- 
ney's fee,  If  suit  be  commenced  for  the  pur- 
pose of  collecting  this  debt  or  foreclosing  the 
mortgage,  securing  said  debt,  and  also  said 
taxes,  public  rates,  and  assessments,  and 
costs  Incurred  by  the  mortgagee,  his  repre- 
sentatives or  assigns,  shall  be  secured  by 
mortgage,  and  also  In  judgment  In  such  fore- 
closure case.  It  Is  expressly  agreed  and  de- 
clared that  these  notes  are  made  and  execut- 
ed under  and  are  In  all  respects  to  be  con- 
strued by  the  laws  of  the  state  of  Washing- 
ton, and  are  secured  by  mortgage  of  even 
date  herewith,  duly  recorded  in  Lincoln 
county  of  the  state  of  Washington.  This 
note  bears  interest  at  the  rate  of  ten  per 
cent  per  year,  payable  yearly  after  maturity. 
The  makers  of  this  note  have  the  option  of 
paying  it  any  time  the  Interest  matures  on 
and  after  November  1st,  1910.  Dated  at 
Spokane,  state  of  Washington,  on  the  14th 
day  of  November,  1910.  Jacob  Quast,  Jr. 
Tena  Quast" 

[1]  The  sections  of  the  negotiable  Instru- 
ment law  controlling  are  section  3392,  Rem. 
&  Bal.,  providing  that  an  Instrument  to'  be 
negotiable  "(4)  must  be  payable  to  order  or 
to  bearer,"  and  section  3401:  "The  Instru- 
ment need  not  follow  the  language  of  the 
act  but  any  terms  are  sufficient  which  clearly 
indicate  an  intention  to  conform  to  the  re- 
quirements hereof."'  The  instrument  clearly 
is  not  payable  "to  order  or  to  bearei","  and 
must  for  this  reason  be  held  nonnegoUable, 
unless  we  can  find  in  it  some  language  that 
under  section  3401  "clearly  indicates  an  In- 
tention" to  make  It  so  payable.  Appellant 
contends  this  language  Is  supplied  In  the 
provision  accelerating  the  time  of  payment 
on  the  happening  of  certain  contingencies, 
and  providing  in  such  case  "the  mortgagee, 
his  legal  representatives  or  assigns,  may 
proceed  at  once  to  collect,"  and  the  subse- 
quent provision  as  to  payment  of  taxes  and 
costs  by  "his  representatives  or  assigns." 
The  mortgage  also  refers  to  "party  of  the 


second  part,  his  successors  or  assigns."  The 
word  "assigns,"  as  used  in  the  note  and 
mortgage,  does  not  refer  to  the  payee  of  the 
note  but  to  the  mortgagee,  and  indicates 
nothing  more  than  that  the  mortgage  may 
be  transferred  by  assignment  The  trans- 
fer'of  an  instrument  by  assignment  Is  not 
the  equivalent  of  its  transfer  by  Indorsement 

[2]  As  Interpreting  section  3392,  the  pro- 
visions of  section  3401  clearly  refer  to  words 
of  Indorsement  and  not  to  words  of  assign- 
ment, and  mean  that,  in  order  to  make  the 
instrument  conform  to  the  requirement  of 
section  3392,  It  Is  not  necessary  to  use  the 
words  "order  or  bearer,"  but  other  apt  words 
showing  a  clear  intent  to  make  the  instru- 
ment so  payable  viriU  be  sufficient  This  is 
the  general  rule  adopted  by  all  courts  in 
construing  ttils  requirement  pf  the  negotiable 
Instrument  law.  Zander  r.  N.  Y.  Security 
Trust  Co.,  39  Misc.  Rep.  98,  78  N.  T.  Supp. 
900,  affirmed  on  appeal  in  81  App.  Div.  63a, 
81  N.  X.  Supp.  1151.  The  promise  to  pay 
in  this  case  was  to  "Caroline  Zander  or  her 
assigns,"  a  stronger  expression  of  Intent 
than  the  one  found  in  the  note  before  as. 
The  court,  however,  seemed  to  consider  fhe 
matter  so  plain  that  the  mere  statement  of 
its  ruling  was  deemed  sufficient,  and  the 
appellate  court  with  like  certainty  did  not 
regard  the  question  as  open  to  discussion, 
but  affirmed  on  opinion  of  court  below.  Oth- 
er supporting  cases,  all  referring  to  the  ne- 
cessity of  the  use  of  the  words  "order  or 
bearer"  or  words  of  like  Import,  are  Fulton 
V.  Varney,  117  App.  Div.  572, 102  N.  Y.  Suppl 
608;  Wettlaufer  v.  Baxter,  137  Ky.  362,  125 
S.  W.  741,  26  L.  R.  A.  {N.  S.)  804 ;  Gilley  v. 
Harrell,  118  Tenn.  U5, 101  S.  W.  424;  West- 
berg  V.  Chicago  Lumber  &  Coal  Co.,  117 
Wl8.'589,  94N.  W.  572. 

Other  questions  are  discussed  in  the  briefs, 
but  finding  our  ruling  upon  the  first  point 
decisive  of  the  appeal  we  will  not  refer  to 
them. 

Judgment  affirmed. 

CROW,  0.  J.,  and  MAIN,  FULLERTON, 
and  ELLIS,  JJ.,  concur. 


FIRST  NAT.  BANK  OF  EVERITTr  T. 

WILCOX. 

NORTH  COAST  DRY  KILN  CO.  y.  SAMBl 

{Supreme  Court  of  Washington.     April  8, 
1913.) 

COBPOBATIONS      (%      52*)— CHANflE      OF     RESI- 
DENCE— Amendment  of  Abttcles. 

Rem.  &  Bal.  Code,  {  3708V&,  providing 
that  a  corporation  desiring  to  remove  its  prin- 
cipal place  of  business  into  some  other  county 
shall  file  with  the  county  auditor  a  certified  copy 
of  its  certificate  of  incorporation,  must  be  read 
in  connection  with  section  3679,  authorizing 
amendments  to  articles  of  incorporation,  and, 
when  so  read,  an  amendment  chanfrinR  the  resi- 
dence of  a  corporation  must  be  certified  and  filed 
as  in  case  of  original  articles,  and  the  mere  fil- 
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ing  after  sadk  aa  amendment  In  one  county  of 
the  original  articlea  of  incorporation  reciting  the 
residence  in  another  county  does  not  give  notice 
of  cliange  of  residence. 

[Ed.  >>ote. — For  other  cases,  see  Ck>rporations, 
Cent  Dig.  {i  140-150;   Dec.  Dig.  g  52.»] 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  aee  130  Pac.  766. 

Cooley  &  Horan  and  R.  Mulvlhlll,  all  of 
EiVerett,  for  appellants.  B.  6.  Cheney,  of 
Montesano,  and  Hayden  ic  Laughome,  of  Ta- 
coma,  for  respondent 

MOUNT,  J.  The  appeUant  First  National 
Bank  of  Everett  has  filed  a  petition  for  a  re- 
hearing herein  because  we  failed  to  notice 
the  contention  that  the  place  of  residence  of 
the  corporation  was  changed  to  Chehalls 
county  before  the  conditional  bill  of  sale, 
dated  August  25,  1911,  was  filed.  It  Is 
true  that  a  copy  of  the  articles  of  Incor- 
poration was  filed  In  Chehalls  county  be- 
fore August  25,  1911,  but  the  articles  so  filed 
stated  that  the  principal  place  of  business  of 
the  corporation  was  Taconia  In  Pierce  county. 
There  was  no  amendment  to  the  articles 
changing  the  principal  place  of  business  or 
residence,  as  required  by  section  3679,  Rem. 
A  Bal.  Code;  while  section  3708V^,  Rem.  ft 
Bal.  Code,  provides  that  "any  corporation 
desiring  at  any  time  to  remore  Its  principal 
place  of  business  into  some  other  county  in 
the  state  shall  file  In  the  office  of  the  county 
auditor  a  certified  copy  of  Its  certificate  of 
Incorporation."  This  provision  should  be 
read  in  connection  with  section  3670,  supra, 
In  reference  to  amendments.  That  la  to  say, 
the  stockholder  or  trustee  must  make  the 
amendment  changing  the  residence,  and  the 
same  must  be  certified  In  triplicate  and  filed 
as  In  case  of  original  articles.  Otherwise 
confusion  and  embarrassment  would  result 
The  mere  filing  of  the  old  articles  In  Che- 
halls county,  stating  that  the  residence  was 
Pierce  county,  did  not  give  notice  of  a  change 
of  residence,  but  had  the  effect  of  notice  that 
the  residence  was  not  changed.  The  resi- 
dence was  not  changed  by  a  mere  filing  of 
the  unamended  articles  In  another  county. 

The  petition  is  therefore  denied. 

CROW,  C.  J.,  and  PARKBR,  60SE>,  and 
CHADWICK,  JJ.,  concur. 


McDOUGALL  v.  O'CONNBLL  et  ux. 

(Supreme  Court  of  Washington.     April  10, 
1913.) 

H^  Banc.  On  petition  for  rehearing. 
Oranted  In  part  and  denied  in  part  and  orig- 
inal opinion  modified. 

For  original  opinion,  see  130  Pac.  362. 

PBR  CURIAM.  A  petition  for  rehearing 
has  been  filed  In  this  case.  The  original 
opinion  of  the  court  Is  reported  In  130  Pac. 


362.  In  the  petition  for  rehearing  onr  at- 
tention Is  called  to  an  error  in  the  opinion. 
There  we  directed  generally  that  the  supe- 
rior court  enter  a  Judgment  for  the  appel- 
lant when  the  direction  should  have  been  to 
enter  a  Judgment  for  the  appellant  and 
against  the  respondent  W.  L.  O'Connell  only, 
and  not  against  the  community  composed  of 
W.  L.  O'Connell  and  Evelyn  F.  O'Connell, 
his  wife.  The  appellant  In  his  brief  conced- 
ed that  the  liability  upon  the  contract  was 
that  of  the  husband  only. 

The  original  opinion  mtIII  be  modified  to 
the  extent  here  indicated;  otherwise,  the 
X)etitlon  for  rehearing  Is  denied. 


JENSEN  T.  T.  H.  WILLIAMS  CO.  et  aL 

(Supreme  Court  of  Washington.    April  5, 
1913.) 

1.  Mabteb  and  Sebvant  (I  80*)— Action  fob 

SeS  VICES — EVIBENCE— SumClENCT. 

In  an  action  against  a  corporation  for 
services  rendered,  evidence  held  to  support  a 
finding  that  the  services  were  rendered  for  an- 
other corporation. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ff  107-127;  Dec.  Dig.  | 
80.»] 

2.  Trial  (8  169*)  —  Dieection  of  Vebdict  — 
When  Authorized. 

Where  the  court  mast  eaj,  as  a  matter  of 
law,  that  no  recovery  can  be  had  under  any 
reasonable  view  of  the  evidence,  a  verdict  for 
defendant  should  be  directed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  341.  881-387,  389;  Dec.  Dig.  t  169.*] 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  County;  John  B.  ITakey, 
Judge. 

Action  by  Oarl  Jensen  against  the  T.  H. 
Williams  Company  and  another.  From  a 
Judgment  for  defendant  named,  plaintiff  ap- 
peals.    Affirmed. 

Willett  &  Oleson,  of  Seattle,  for  appellant 
Hathaway  &  Alston,  of  Everett  for  respond- 
ent. 

GOSE,  J.  This  action  was  originally  com- 
menced against  the  defendant  corporation  T. 
H.  Williams  Company  to  recover  an  alleged 
balance  due  for  services  performed  for  it  at 
its  instance  and  request  It  answered,  deny- 
ing that  the  plaintiff  had  performed  any  serv- 
ice for  it  Thereupon  the  plaintiff  amended 
his  complaint  and  alleged  that  the  services 
were  performed  for  both  defendants.  A 
Joint  demurrer  to  the  complaint  was  over- 
ruled. The  defendant  Snoqualmie  Lumber 
&  Shingle  Company  falling  to  plead  further, 
an  order  of  default  was  entered  against  It 
Two  causes  of  action  are  pleaded.  In  the 
first  cause  of  action  it  is  alleged  that  the 
plaintiff  performed  labor  for  the  defendants 
from  the  1st  day  of  January,  1910,  to  the 
1st  day  of  July  following,  at  an  agreed 
wage  of  $80  per  month.  In  the  second  cause 
of  action  the  allegation  is  that  the  plaintiff 
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fettotmed  labor  for  the  defendants  from  the 
l«t  day  of  July,  1910,  to  the  1st  day  of 
Mar«>b,  1911,  at  an  agreed  wage  of  $66  per 
month.  The  defendant  T.  H.  Williams  Com- 
pany, In  a  seiwrate  answer,  denied  these 
STorments.  At  the  close  of  the  trial  the 
court  BDstained  the  challenge  of  the  de- 
fendant T.  H.  Williams  Company  to  flie  suf- 
ficiency of  the  evidence,  and  directed  a  ver- 
dict against  the  defendant  Snoqualmle  Lum- 
ber &  Shingle  Company.  Thereafter  a  judg- 
mmt  was  entered  in  fayor  of  the  plaintiff 
against  the  latter  company  for  the  amount 
claimed,  and  In  favor  of  the  defendant  Wll- 
Uams  Company  for  Its  costs.  The  plaintiff 
has  appealed  from  the  judgment  In  favor 
of  Williams  Company. 

[1]  The  appellant  contends  that  he  was 
employed  by  and  worked  for  the  respondent 
T.  H.  Williams  Company ;  whilst  it  contends 
that  he  was  employed  and  worked  for  Its 
codefendant  The  single  question  presented 
la  whether  there  was  any  substantial  evi- 
dence to  support  the  appellant's  contention, 
and  which  should  have  been  submitted  to  the 
Jury.  The  evidence  Is  that  the  defendants 
are  separate  and  distinct  corporations ;  that 
they  conducted  separate  businesses  and  kept 
separate  bank  accounts;  that  the  Williams 
Company  had  its  mill  at  Snohomish;  that 
Its  codefendant  has  Its  mill  at  Snoqualmle; 
that  the  defendants  had  common  oflBcers 
and  a  common  ofSce;  that  the  Snoqualmle 
Lumber  &  Shingle  Company  has  a  capital 
stock  of  $25,000 ;  that  it  had  a  stockholder, 
who  owned  $5,000  of  its  stock,  who  was  not 
a  stockholder  tn  the  other  corporation ;  that 
the  secretary  of  the  two  corporations  own- 
ed $5,000  of  the  stock  of  the  Snoqualmle 
Lumber  &  Shingle  Company,  and  nominally 
bdd  one  share  of  stock  In  the  Williams  Com- 
pany to  qnalify  him  as  a  trustee.  The  appel- 
lant testified  that  he  was  employed  by  and 
worked  for  the  Williams  Company.  He  ad- 
mitted, however,  that  from  September,  1909, 
to  July  1,  1910,  be  served  as  a  foreman  and 
kept  ibe  time  of  the  men  In  the  time  book 
«f  the  Snoqualmle  Company,  upon  which  the 
words  "Snoqualmle  Lumber  &  Shingle  Com- 
pany" were  written  in  large  letters;  that 
he  gave  the  men  their  time  checks,  upon 
which  they  were  paid  for  their  services; 
that  he  iMught  supplies,  and  that  the  ae- 
counts  were  made  out  to  the  Snoqualmle 
Company,  and  that  he,  in  common  with  the 
others,  was  paid  In  checks  signed  by  the  Sno- 
qualmle Company,  thus,  "Snoqualmle  Lum- 
ber &   Shingle   Company,   Incorporated,   by 

,"  and  upon  the  end  of  which   was 

printed  the  words,  "Snoqualmle  Lumber  & 
Shingle  Company,  Incorporation,  Manufac^ 
turers  of  Washington '  Bed  Cedar  Shingles, 
Snoqualmle,  Washln'gton."  Following  these 
admissions,  the  docoments  were  put  in  evi- 
dence. His  explanation  Is  that  he  did  not 
read  the  iwinted  mattw  In  the  time  book, 


bills,  or  checks.    He  can  both  read  and  write. 

[2]  The  conviction  is  Irresistible  that  he 
knew  that  be  was  working  for  the  Snoqual- 
mle Company.  Moreover,  he  worked  for  the 
WUllams  Company  at  Snohomish,  after  he 
left  the  Snoqualmle  Company,  from  March 
1,  1911,  to  September  5,  1911,  and  admits 
that  he  was  paid  t>y  Its  checks  for  the  later 
service.  The  declarations  of  the  appellant 
that  he  worked  for  the  Williams  Company 
are  rendered  worthless  by  his  admissions  and 
the  record  evidence.  The  admitted  facts  that 
he  served  as  foreman  fur  the  Snoqualmle 
Company  for  a  period  of  nine  months,  kept 
its  time  book,  purchased  supplies,  issued 
time  checks  to  the  men,  received  the  checks 
of  die  Snoqualmle  Company  for  himself  and 
his  colaborers,  upon  all  of  which  plainly 
appeared  the  name  of  the  Snoqualmle  Com- 
pany, force  the  conclusion  that  be  knew  that 
he  was  employed  by  the  Snoqualmle  Com- 
pany. "When  the  motion  is  grounded  upon 
the  InsuflBciency  of  plaintiff's  proof,  the  ques- 
tion presented  Is  whether  there  is  any  sub- 
stantial evidence  tending  to  establish  the 
cause  of  action  sued  on.  The  rule  supported 
by  the  great  weight  of  authority  and  by  rea. 
son  Is  that  It  is  only  where  the  court  must 
say  that,  as  a  matter  of  law,  no  recovery 
can  be  had  under  any  reasonable  view  of  the 
evidence  that  a  verdict  for  the  defendant 
will  be  directed."    88  Cyc.  1576, 1677.  clause  c 

The  Judgm^it  Is  affirmed. 

CBOW,  C.  J.,  and  CHADWICK,  MOUNT, 
an4  PARKBB,  JJ.,  concur. 


rn  Wwdi.  606) 

0ASE7-HED0ES  CO.  t.  WILCOX. 

(Supreme  Court  of  Washington.    April  5, 
1013.) 

Sales  (§  474»)— Conditiowai  Salkb— Fiuita 
or  CONTBACT— Residemcb  ot  Cobpobation. 
Under  Rem.  &  Bal  Code,  {  3670,  provid- 
ing that  conditional  sales  of  personal  property, 
accompanied  by  delivery,  shall  be  absolute  as 
to  subsequent  creditors  unless  a  memorandum 
of  the  sales  be  filed  In  the  county  where  the 
buyer  resides,  a  conditional  sale  contiact,  to 
be  effective  as  to  a  corporate  buyer,  most  be 
filed  in  the  county  specified  in  the  articles  ot 
incorporation  as  the  principal  place  of  business 
of  the  buyer;  a  corporation's  principal  place 
of  business  being  Its  residence. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1891-1402;   Dec.  Dig.  |  474. •] 

Dcpertmoit  1.  Appeal  from  Superior 
Court,     Chehalls     County;     Mason    Irwin, 

Judge. 

Action  by  the  Casey-Hedges  Company 
against  T.  F.  Wilcox,  as  receiver  for  the  Sy- 
verson  Lumber  &  Shingle  Company.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

O.  M.  Nelson,  of  Montesano,  for  ai^imllant 
B.  O.  Cheney,  of  Montesano,  and  Hayden  & 
Langhome,  of  Tacoma,  for  respondent 
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PER  CURIAM.  This  Is  an  action  to  re- 
cover tbe  possession  of  certain  personal  prop- 
erty which  It  Is  asserted  the  plaintiff  sold  to 
the  Syverson  Lumber  &  Shingle  Company,  a 
corporation,  on  a  conditional  sale  contract 
which  was  filed  in  the  ofiBce  of  the  county 
auditor  of  Chehalls  county  within  the  time 
provided  by  statute  (Rem.  &  Bal.  Code,  { 
3670).  In  its  articles  of  Incorporation,  the 
Syverson  Lumber  &  Shingle  Company  desig- 
nated the  city  of  Tacoma,  in  Pierce  coun- 
ty, as  its  principal  place  of  business.  "The 
principal  place  of  business  must  be  held  to 
be  the  residence  of  the  corporation."  First 
Nat  Bank  of  Everett  v.  Wilcox,  130  Pac. 
766.  The  contract  was  not  filed  in  the  coun- 
ty wherein,  "at  the  date  of  the  vendee's 
taking  possession  of  the  property,  the  vendee 
resides."  Upon  the  authority  of  the  case 
cited,  the  court  correctly  held  that  the  plain- 
tiff bad  no  cause  of  action. 

The  Judgment  Is  affirmed. 


(72  Wash.  700) 

BURROUGHS  ADDING  MACH.  CO.  T.  WIL- 
COX. 

(Supreme  Court  of  Washington.    April  5, 
1913.) 

Department  J..  Appeal  from  Superior  Court, 
Cbebalis  County;   Mason  Irwin,  Judge. 

Action  by  the  Burroughs  Adding  Machine 
Company  against  T.  F.  Vrilcox,  as  receiver  for 
the  Syverson  Lumber  &  Shingle  Company. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

O.  M.  Nelson,  of  Montesano,  for  appellant 
B.  O.  Cheney,  of  Montesano,  and  Hayden  & 
Langbome,  of  Tacoma,  for  respondent 

PER  CURIAM.  This  case,  although  brought 
by  a  different  party  plaintiff,  involves  the  same 
question  as  Casey-Hedges  Co.  v.  Wilcox  (No. 
11,024)  131  Pac.  205,  and,  upon  the  authority 
of  that  case,  the  judgment  is  affirmed. 


(72  Wash.  671) 

CITY  OF  SPOKANE  t.  MILES  et  nx. 
(Supreme  Court  of  Washington.    April  4, 1013.) 

1.  MUNICIPAI,    COBPOBATIONS    (|    450*)— SPK- 

ciAi.  Assessment  Districts  —  Estabush- 

MEST^-JuDiciAi.  Review. 

The  court  will  not  change  an  assessment 
district  established  by  commissioners  appointed 
under  Rem.  &  BaL  Code,  f  7788,  except  where 
the  commissioners  acted  arbitrarily  or  fraudu- 
lently, or  proceeded  on  a  fundamentally  wrong 
basis. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1073,  1074;  Dec 
Dig.  i  450.*] 

2.  Municipal  Corpobations  ({  450*)— Spe- 
ciai.  asseksmkkt  districts  —  establish- 
MENT—JUDICIAL Review. 

The  testimony  of  witnesses,  testifying  in 

Sroceedings  to  confirm  an  assessment  roll,  that 
1  their  opinion  the  assessment  district  contain- 
ed only  a  small  part  of  the  property  benefited, 
and  that  the  district  should  have  Included  at 
least  additional  territory  specified,  did  not  over- 
come the  probative  force  of  the  report  of  the 
commissioners,  and  the  conrt  would  not  inter- 


fere with  the  district  aa  established  by  the  <sam« 
missioners. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  C!ent  Dig.  {{  1073,  1074;  Dec 
Dig.  i  450.»T 

8.  Municipal     Corporations     (|     487'»)  — 

Street  Improvements— Liabilitt  of  Citt. 

Where  no  special  benefit  accrued  to  a  city 

at  large  in  consequence  of  a  street  improvement, 

no  part  of  the  cost  thereof  could  be  assessed  to  it 
[Ed.   Note. — For  other  cases,   see   Municipal 

Corporations,  Cent  Dig.  {  1051;    Dec  Dig.  { 

4.  Municipal  Corporations  ({  444*)  — 
Street  Improvements — Ordinance— Obobb 

OF  liEFEBENCE — VARIANCE. 

The  variance  between  an  ordinance  direct- 
ing a  suit  to  fix  damages  from  the  regrading  of 
a  street  and  providing  that  the  cost  of  the  im- 
provement shall  be  paid  wholly  or  in  part  by 
special  assessment  on  property  benefited,  and  an 
order  of  reference  to  the  board  of  commissioners 
reciting  that  it  appeared  to  the  conrt  that  the 
ordinance  provided  that  the  improvement  should 
be   paid   for  wholly  by  special  assessment   on 

f)roperty  benefited,  and  directing  the  board  to 
evy  an  assessment  thereon,  does  not  affect  the 
validity  of  the  report  of  the  board  establidiing 
an  assessment  district  and  assesBing  the  whole 
cost  on  the  property  therein. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1064,  1068;  Dec 
Dig.  f  444. 'i 

Department  1.  Appeal  from  Superior  Conrt, 
Spokane  County;  William  A.  Huneke,  Judge. 

Proceedings  by  the  City  of  Spokane  for 
the  confirmation  of  an  assessment  roll  to  pay 
the  damages  awarded  for  a  diange  of  grade 
of  a  street  From  a  Judgment  of  confirma- 
tion, Frank  T.  Miles  and  wife  appeal.  Af- 
firmed. 

McCarthy  &  Edge  and  Hance  H.  Cleland. 
all  of  Spokane,  for  appellants.  H.  M.  Ste- 
phens and  Bruce  Blake,  both  of  Spokane,  for 
respondent 

GOSH,  J.  This  Is  an  appeal  by  certain 
property  owners  frtyn  the  judgment  confirm- 
ing an  assessment  roll.  The  assessment  was 
made  for  the  purpose  of  paying  damages 
awarded  to  the  defendants  Miles  and  wife, 
caused  by  a  change  of  grade  of  Main  avenue 
between  the  west  line  of  Lincoln  street  and 
a  point  25  feet  east  of  the  east  line  of  Wright 
street  in  the  city  of  Spokane.  The  assess- 
ment roll  Is  assailed  upon  two  grounds:  (1) 
It  is  said  that  the  commission  did  not  include 
all  property  benefited  by  the  Improvement; 
and  (2)  that  a  part  of  the  cost  of  the  im- 
provement should  have  been  assessed  to  the 
city. 

In  support  of  the  first  contention  the  ol>- 
Jectors  introduced  four  witnesses,  each  of 
whom  expressed  the  opinion  that  a  greater 
area  should  have  been  Included  In  the  assess- 
ment district  Three  of  these  vtritnesses  said 
that  the  district  contained  only  a  small  pert 
of  the  property  benefited.  One  of  them  said 
that  the  district  should  have  been  extended 
west  to  the  lower  end  of  Peaceful  Valley, 
or  about  4,000  feet  west  of  the  west  line 
fixed  by  the  commissioners.    While  the  other 
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witnesses  did  not  agree  that  the  district 
shonld  have  been  extended  so  far  to  the  west, 
they  were  unanimous  In  the  view  that  It 
shonld  have  extended  east  to  Howard  street 
three  blocks  beyond  the  point  fixed  by  the 
commissioners,  and  that  it  should  have  in- 
cluded certain  property  north  of  Main  avenue 
immediately  west  of  Monroe  street  Main 
avenne  lies  south  of  the  Spokane  river  and 
runs  east  and  west.  Prior  to  the  regrade 
it  passed  under  the  approach  to  Monroe 
street  bridge,  and  travelers  from  the  west 
desiring  to  cross  the  bridge  'jo  the  north  side 
of  the  river  were  required  to  go  to  Lincoln 
street  one  block  east  of  Monroe  street  and 
loop  back  to  the  latter  street  Under  the 
regrade.  Main  avenue  Intersects  Monroe 
street,  at  which  point  the  river  Is  spanned  by 
a  bridge  which  is  the  principal  thoroughfare 
connecting  the  two  parts  of  the  dty.  The 
new  grade  west  of  Monroe  street  will  be 
somewhat  easier  than  the  original  grade. 
The  city  offered  no  evidence  other  than  the 
report  of  the  board  of  eminent  domain  com- 
missioners. The  statute  (Rem.  &  Bal.  Code, 
S  7795)  makes  this  report  competent  evidence. 
Onr  statute  (Rem.  &  Bal.  Code,  |  7788)  pro- 
vides that  the  superior  court  having  jurisdic- 
tion sliall  appoint  three  "competent"  persons 
as  commissioners,  upon  the  petition  of  any 
city  of  the  class  named  in  the  act. 

[1]  Assessment  districts  must  have  a  point 
of  beginning  and  a  point  of  termination.  The 
fixing  of  these  extremes  often  presents  many 
perplexing  questions  upon  which  there  would 
be  a  never  ending  variety  of  opinion.  It 
is  therefore  of  the  first  Importance  that  some 
definite  rule  be  laid  down  for  the  guidance 
o£  trial  courts.  The  best  rule  that  has  been 
announced,  and  the  only  practicable  work- 
ing rule,  is  that  the  courts  should  not  change 
the  district  established  by  the  commissioners, 
except  where  the  commissioners  have  acted 
arbitrarily  or  fraudulently  or  have  proceeded 
upon  a  fundamentally  wrong  basis.  'Spokane 
V.  Kraft,  67  Wash.  245,  12X  Pa&  830;  In  re 
Seattie,  50  Wasli.  402,  97  Fac.  444;  In  re 
SeatUe,  82  Wash.  432,  113  Fac.  1112;  Id., 
46  Wash.  63,  89  Fac.  156;  In  re  Harvard 
Avenue  North,  47  Wash.  535,  '^2  Fac.  410. 

[2]  Measured  by  this  rule,  the  evidence  is 
not  sufficient  to  overcome  the  probative  force 
of  the  report 

[}]  In  respect  to  the  second  contention,  the 
evidence  does  not  show  that  any  especial 
benefit  accrued  to  the  city  at  large  in  con- 
sequence of  the  improvement  "The  city,  like 
a  private  owner,  can  only  be  assessed  for 
an  improvement  where  it  is  especially  hene- 
fited."  Spokane  v.  Curtlss,  66  Wash.  555, 
120  Fac,  70.  To  the  same  efTect,  In  re  Fifth 
Avenue,  66  Wash.  327,  119  Fac.  852. 

[4]  The  ordinance  (A-5956)  directing  the 
institution  of  a  suit  to  fix  the  damages  flow- 
ing from  the  regrade  provides:  "The  cost  and 
expense  of  said  Improvement  shall  be  paid 


wholly  or  in  part  by  spedal  assessment  n^ 
on  the  property  benefited  thereby."  The  or- 
der of  reference  to  the  board  of  eminent  do- 
main commissioners,  after  reciting  that  "it 
appearing  to  the  court  that  ordinance  No. 
A-5056,  under  which  said  suit  was  begun 
and  prosecuted,  provided  that  the  improve- 
ment should  be  paid  for  in  whole  by  special 
assessment  on  the  property  benefited  there- 
by," directed  the  board  "to  levy  an  assess- 
ment upon  the  property  benefited  in  accord- 
ance with  law."  The  board  reported  "that 
no  part  of  the  cost  thereof  [meaning  the  im- 
provement] shall  be  borne  by  the  city  of 
Spokane,  as  the  dty  of  Spokane  at  large 
in  our  Judgment  has  not  received  any  bene- 
fit therefrom."  It  is  argued  that  the  vari- 
ance between  the  order  and  the  ordinance 
Impairs  the  probative  force  of  the  report. 
The  variance  is  more  apparent  than  real,  and 
is  not  of  sufficient  gravity  to  impair  the 
force  of  the  report,  or  to  require  a  lesubmls- 
sion  to  the  commissioners. 
The  Judgment  is  affirmed. 

CROW,  G.  X,  and  MOUNT,  FARKEB,  and 
OHASWICK,  JJ.,  concur. 


liACKAFF  T.  HINZ. 

(Supreme  Court  of  Washington.    April  14, 
1913.) 

iNToxicATiiro  LiqtroBs  (|  327*)— Cowtbacts 

— CONSIDEBATION— II.I.EOAUTT. 

Plaintiff  sold  liquor  in  violation  of  Rem. 
&  Bal.  Code,  §  2963,  to  a  minor  who  was  op- 
erating a  saloon.  The  minor  having  failed  in 
business,  his  father  with  due  authority  sold  the 
business  to  defendant,  taking  for  a  part  of  the 
price  a  note  for  $314.60  payable  to  plaintiff,  to 
whom  the  minor  was  Indebted  for  liquors,  and 
delivered  the  note  to  plaintiff.  Held,  that  the 
consideration  for  the  note  was  the  sale  of  the 
business  to  defendant,  and  not  the  sale  of  liq- 
uors by  plaintiff  to  the  minor,  and  hence  it  was 
not  objectionable  for  iUegality  of  considera- 
tion. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §§  467-472;  Dec  Dig.  | 
327.*] 

Department  1.  Appeal  from  Superior 
Court,  Clarke  County;  Donald  McMaster, 
Judge. 

Action  by  F.  J.  LackafT  against  F.  Hlnz. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Miller,  Crass  &  Wilkinson,  of  VancouTer, 
for  appellant 

PARKER,  J.  This  is  an  action  upon  a 
promissory'  note  executed  and  delivered  by 
the  defendant  to  the  plaintiff  on  December 
23,  1908.  The  defense  is  that  the  note  was 
executed  without  lawful  consideration  there- 
for, in  that  It  was  executed  in  payment  of 
the  purchase  price  of  intoxicating  liquor  sold 
to  a  minor  in  violation  of  section  2963,  Rem. 
&  BaL  Code,  then  in  force.    The  trial  was 
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hetote  the  court  without  a  Jury.  Judgment 
being  rendered  In  favor  of  the  plalntlfT,  the 
defendant  has  appealed.  The  controlling 
facts  are  not  in  dispute. 

On  December  23,  190S,  one  William  Smiley 
was  a  minor  of  the  age  of  20  years  and  9 
months.  For  some  time  prior  thereto  he  had 
been  conducting  a  retail  liquor  business  at 
Camas  in  Clarke  county  under  the  required 
local  and  feder:il  licenses.  While  engaged  in 
that  buslneBS  he  purchased  and  received  from 
respondent  Intoxicating  liquors  aggregating 
in  valae  the  sum  of  (314.60,  which  sum  was 
unpaid  on  December  23,  1908.  Some  two  or 
three  weeks  prior  thereto  he  failed  in  his 
business  and  left  the  state.  His  father,  A. 
Smiley,  then  took  charge  of  the  business, 
and  proceeded  to  settle  with  the  creditors. 
The  authority  of  the  father  to  so  act  is  not 
questioned.  Among  the  claims  of  creditors 
paid  t>y  A.  Smiley  in  the  settlement  was  the 
claim  of  respondent  for  $bi4.60,  which  was 
paid  by  A.  Smiley  by  executing  and  deliver- 
ing to  respondent  his  promissory  note  for 
that  amount  Soon  thereaft3r,  on  Decem- 
ber 23,  1908,  A.  Smiley,  as  agent  for  his  son, 
William  Smiley,  sold  the  business,  Including 
liquors  and  other  stock  In  hand,  to  appellant. 
A  bill  of  sale  was  executed  accordingly  by 
A.  Smiley  in  the  name  of  his  son,  William 
Smiley,  reciting  a  consideration  of  $735,  and 
the  payment  of  part  thereof  by  the  execution 
of  a  promissory  note  by  appellant  for  the 
sum  of  $314.60  payable  to  respondent  This 
Is  the  note  here  sned  upon.  This  note  was 
delivered  to  respondent,  and  thereupon  the 
note  theretofore  given  by  A,  Smiley  to  re- 
spondent was  surrendered  and  canceled. 

Proceeding  upon  the  theory  that  the  note 
here  sued  upon  was  given  in  payment  of  the 
liquor  sold  by  apiiellant  to  the  minor,  Wil- 
liam Smiley,  and  that  snch  sale  was  in  vio- 
lation of  law,  it  Js  contended  by  counsel  for 
appellant  that  the  note  is  without  lawful 
consideration.  This  contention  is  rested  up- 
on the  general  rule  that  such  a  sale  of  liquor 
does  not  constitute  a  lawful  consideration 
supporting  and  rendering  binding  the  det>t  so 
attempted  to  be  created  even  though  evi- 
denced by  a  promissory  note ;  citing  23  Cyc. 
339,  and  other  authorities.  The  fallacy  of 
this  contention  it  seems  to  ns  is  found  in  the 
fact  that  the  consideration,  the  lawfulness 
of  which  is  here  Involved,  is  the  considera- 
tion moving  from  William  Smiley,  the  owner 
of  the  business,  to  appellant  Hinz  who  gave 
the  note  in  part  payment  of  the  business  of 
William  Smiley.  Clearly  this  was  not  an  un- 
lawful consideration.  Suppose  the  note  had 
been  given  by  appellant  to  William  Smiley 
direct  in  part  payment  of  the  purchase  price  of 
the  business,  wherein  would  there  have  been 
any  want  of  lawful  consideration?  We  know 
of  no  law  or  rule  of  public  policy  preventing 
property  of  a  minor,  even  though  it  happens 
to  be  intoxicating  liquor,  being  sold ;    other 


than  as  such  sales  may  b«  subject  to  license 
and  revenue  laws.  We  are  quite  unable  to 
see  any  legal  ground,  and  none  has  been  sug- 
gested by  counsel,  upon  which  the  purchaser 
of  such  property  can  avoid  payment  there- 
for, BO  far  as  the  lawfulness  of  consideration 
is  concerned,  when  he  receives  good  title 
through  such  sale.  It  is  not  even  suggested 
here  that  appellant  did  not  receive  good  title 
to  the  business  for  which  be  partly  paid  by 
the  execution  of  this  note.  Suppose  now 
that  a  note  so  executed  to  William  Smiley 
be  assigned  to  respondent ;  is  it  possible  that 
appellant,  the  purchaser  of  the  business,  hav- 
ing given  the  note  in  part  payment  thereof, 
could  successfully  maintain  that  it  was  given 
without  lawful  consideration  because  Wil- 
liam Smiley  contemplated  the  assignment  of 
it  in  payment  of  a  debt  be  was  not  legally 
obligated  to  pay?  This,  it  seems  to  us,  would 
be  a  matter  wholly  foreign  to  the  question 
of  appellant's  liability  upon  his  note.  Now, 
so  for  as  appellant's  rights  here  involved 
are  concerned,  he  is  for  every  practical  pur- 
pose in  this  supposed  situation.  He  pur- 
chased from  Smiley  this  business.  He  ag^reed 
to  pay  for  it  He  gave  this  note  in  part 
payment  thereof,  and  primarily  for  the  bene- 
fit of  William  Smiley.  He  voluntarily  made 
respondent  the  payee  at  the  Instance  of  Wil- 
liam Smiley,  or  rather  his  father,  who  was 
acting  for  him.  This  did  not  increase  or 
diminish  the  amount  of  his  obligation  in  the 
slightest  degree,  nor  did  it  change  the  fact 
that  the  note  was  given  in  part  payment  for 
the  business.  The  consideration  moving  from 
William  Smiley  to  appellant  was  lawful,  and 
it  is  the  consideration  with  which  we  are 
here  alone  concerned. 
The  Judgment  is  afBrmed. 

GROW,  O.  J.,  and  MOUNT,  GOSE,  and 
CHADWICK,  JJ.,  concur. 


WASHINGTON  CHARORETB  CO.  T.  CAMP- 
BELL et  aL 
(Supreme  Court  of  Washington.    April  4, 1913.) 

Contracts  (|  117*)— Vai.iditt— Rbstsaint  of 

Tbade. 

A  contract  of  sale  of  a  plant  for  the  manu- 
facture of  laundry  trays,  cement  blocks,  and 
concrete  products,  which  covenanted  that  the 
seller  would  not  re-enter  the  same  business  ei- 
ther in  Washington  or  Oregon  within  five  years, 
was  not  void  on  its  face  as  being  in  restraint 
of  trade;  the  limit  of  time  and  territory  stated 
beinK  reasonably  necessary  for  the  eaccessful 
conduct  of  such  a  busineBS. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §g  554-569;   Dec.  Dig.  |  117.*] 

Department  1.  Appeal  from  Sui)erlor 
Court,  King  County ;  R.  B.  Albertsou,  Judge. 

Suit  by  the  Washington  Charcrete  Com- 
pany to  enjoin  A.  D.  Campbell  and  others 
from  doing  a  certain  business  in  Washing- 
ton. Decree  for  plainlifC,  and  defendants 
apiJeaL     Affirmed. 
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Peterson  &  Maebrlde,  of  Seattle,  for  ap- 
pellants. Mnnn  ft  Brackett,  of  Seattle,  for 
reepondent. 

MOUNT,  J.  The  trial  court  issued  a  re- 
straining order  In  this  case,  enjoining  tlie 
defendants  from  manufacturing  or  selling 
laundry  trays  -within  the  state  of  Washing- 
ton, and  from  soliciting  the  patronage  of 
present  or  former  customers  of  the  plaln- 
tlfr.  The  defendants  have  appealed  from 
that  order. 

The  facts  are  not  disputed.  It  appears 
that  on  October  30,  1911,  the  plaintiff,  a 
Washington  corporation,  purchased  from  the 
defendants  a  plant  located  In  Seattle  for 
the  manufacture  of  laundry  trays,  cement 
Mocks,  and  concrete  products.  At  the  time 
of  the  sale  a  written  contract  was  entered 
into,  reciting  the  consideration  for  the  sale 
and  describing  the  property  conveyed.  This 
contract  contained  a  provision  as  follovrs: 
"As  a  further  part  of  the  consideration  of 
said  sale  parties  of  the  first  part  [being  the 
defendant  Campbell  and  others]  each  for 
himself  agrees  that  he  will  not  either  on  his 
own  account  or  as  an  employg  for  another, 
re-enter  the  business  of  manufacturing  or 
selling  laundry  trays  in  the  states  of  Wash- 
ington or  Oregon  within  a  period  of  five 
years  from  the  date  of  this  Instrument 
Dated  at  Seattle,  Washington,  this  30th  day 
of  October,  A.  D.  1911."  The  defendants 
are  threatening  to  enter  Into  said  business 
In  violation  of  the  terms  of  the  contract. 

The  point  argued  In  the  briefs  upon  this 
appeal  is  that  the  contract  is  void  upon  its 
&ce,  being  a  contract  in  restraint  of  trade, 
and  because  the  restrictive  clause  Is  wider 
than  the  boundaries  of  the  state.  There  Is 
apparent  conflict  in  the  authorities  upon  the 
question  presented  here.  But  we  are  satis- 
fied that  the  general  rule  as  supported  by 
the  great  weight  of  authority  is  that,  where 
the  vendor  sells  the  good  will  of  a  business, 
be  Is  bound  by  any  covenant  which  Is  rea- 
sonably necessary  for  the  success  of  the 
business  or  the  preservation  and  protection 
of  the  property  which  he  sells.  The  limit 
of  time  and  territory  contained  in  such  cov- 
enant depends  for  its  validity  upon  the 
character  and  extent  of  the  business,  as  ex- 
isting at  the  time  of  the  sale  and  reasonably 
to  be  anticipated  as  necessary  for  the  suc- 
cessful conduct  of  the  business  In  the  fu- 
ture. Nearly  all  the  authorities  cited  in  the 
briefs  In  this  case,  and  many  not  so  cited, 
will  be  found  In  the  note  to  Allen  Mfg.  Co. 
v.  Murphy,  22  Ont.  Law  Rep.  539,  reported 
In  20  Ann.  Cas.  at  page  661.  This  note 
shows  that  a  majority  of  the  courts  "have 
declined  to  declare  such  contracts  invalid 
simply  because  of  their  territorial  extent," 
and  then  dtes  numerous  cases  holding  that 
contracts  covering  entire  states  and  con- 
tracts covering  more  than  one  state  and  also 


covering  the  whole  United  States  have  been 
declared  valid,  depending  upon  the  nature 
and  extent  of  the  business.  In  the  same 
note  the  cases  relied  upon  by  the  appellants 
here  are  also  cited. 

We  deem  it  unnecessary  to  further  redtc 
or  comment  upon  tiie  cases  here.  In  this 
case  the  property  sold  was  a  manufactur 
Ing  plant  for  laundry  trays  and  other  prod- 
ucts of  like  nature.  Naturally  the  market 
for  such  products  would  not  be  merely  lo- 
cal, but  might  reasonably  extend  to  the  lim- 
its of  the  state  and  possibly  beyond.  It  is 
plain  from  the  contract  Itself  that  the  par- 
ties to  It  understood  that  the  business  would 
extend  beyond  the  limits  of  the  state.  If  It 
had  not  already  at  that  time  done  so,  be- 
cause the  contract  provides  that  the  ven- 
dors win  not  "re-enter  the  business  of  man- 
ufacturing or  selling  laundry  trays  in  the 
states  of  Washington  or  Oregon";  the  In- 
ference being  clear  that  the  business  at  that 
time  had  extended  to  those  limits.  In 
Knapp  V.  Jarvis  Adams  Co.,  136  Fed.  1008, 
70  C.  O.  A.  536,  the  court  said :  "All  such 
covenants  do  in  some  degree  restrain  trade. 
Whether  the  restraint  Is  permissible  by  law 
depends  upon  the  facts.  The  party  who 
alleges  that  the  restraint  is  such  as  to  be 
in  law  obnoxious  is  bound  to  prove  the  fitcts 
which  make  it  so.  There  can  be  no  pre- 
sumption, from  the  fact  that  there  is  some 
restraint  In  the  Instant  case,  that  it  is  an 
unlawful  one.  With  respect  to  the  terri- 
tory to  which  the  restriction  should  apply, 
the  rule  has  always  been  that  It  might  ex- 
tend to  the  limits  wherein  the  plaintifTs 
trade  would  be  likely  to  go."  The  appellants 
in  this  case  make  no  showing  that  the  con- 
tract Is  in  fact  In  restraint  of  trade.  They 
rely  wholly  upon  the  face  of  the  contract 
This  contract  upon  its  face  is  valid  accord- 
ing to  the  great  weight  of  authority,  as  we 
have  seen  above. 

The  order  appealed  from  Is  therefore  af- 
firmed. 

CROW,  C.  J.,  and  GOSE,  PARKER,  and 
CIIADWICK,  JJ.,  concur. 


BRIOGIiE  V.  COX  et  nx. 

(Supreme  Court  of  Washington.     April  4, 
1913.) 

Tenancy  in  Common   (J  87»)— Sau!— Confi- 

DBNTiAL  Relations. 

Altliougb  one  tenant  may  sell  bis  interest 
without  informing  his  cotenant  of  matters  which 
he  might  ascertain  for  himself,  yet,  where 
tliey  both  deal  jointly  in  a  sale  of  their  inter- 
ests or  divisions  as  a  whole,  any  secret  consid- 
eration received  by  one  must  be  accounted  for 
to  tbe  other;  the  relation  being  confidential,  if 
not  fiduciary. 

[Ed.  Note, — For  other  oases,  see  Tenancv  in 
Common,  Cent  Dig.  {  106;  Dec.  Dig.  $  37. •] 
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D^Mirtment  1.  Appeal  from  Superior 
Court,  Spokane  County;  John  B.  Xakey, 
Judge. 

Action  by  P.  A.  Brlggle  against  0.  E.  Cox 
and  wife.  Judgment  for  plaintiff,  and  de- 
faidants  appeal.     Affirmed. 

C.  B.  Ellis  and  Carl  W.  Swanson,  both  of 
Spokane,  for  appellants.  McWilUams,  Well- 
er  &  McWilllams,  of  Spokane,  for  respond- 
ent 

60SE,  J.  On  and  for  about  one  year 
prior  to  the  2d  day  of  September,  1911,  the 
plaintiff  and  the  defendants  were  the  Joint 
owners  of  a  contract  entitling  them  to  pur- 
chase a  tract  of  land  In  Kootenai  county,  the 
state  of  Idaho.  They  also  owned  jointly 
certain  personal  property  which  was  then 
upon  these  premises.  About  the  middle  of 
August,  1911,  they  made  a  parol  partition  of 
the  land,  and  divided  a  portion  of  the  per- 
sonal property.  In  pursuance  of  this  ar- 
rangement, they  took  possession  of  the  tracts 
in  severalty,  and  severally  commenced  fenc- 
ing. On  the  2d  day  of  September,  1911,  the 
fencing  of  the  respective  tracts  was  substan- 
tially completed.  There  was  no  exchange 
of  conveyances  between  the  parties.  On  the 
last-named  date  and  while  the  exchange 
rested  in  parol,  the  plaintiff  and  the  defend- 
ants jointly  assigned  the  contract  for  the 
purchase  of  the  Idaho  land  to  Dennis  Moy- 
lan  and  John  Moylan,  and  jointly  transfer- 
red to  them  the  personal  property  upon  the 
Idaho  land  in  exchange  for  1,400  acres  of 
land  situated  in  Garfield  county,  in  this 
state,  which  the  Moylans  conveyed  to  the 
plaintiff  and  the  defendant  Ida  May  Cox, 
and  which  they  later  partitioned.  There 
was  a  balance  of  $6,000  due  upon  the  pur- 
chase price  of  the  Idaho  land,  and  the  land 
in  Garfield  county  was  mortgaged  for  $8,000. 
The  exchange  of  properties  was  subject  to 
these  burdens.  The  defendant  C.  E.  Cox  in 
the  exchange  received  $1,500  as  boot  money, 
a  fact  not  then  known  by  the  plaintiff.  This 
suit  was  brought  to  recover  one-half  of  that 
sum.  The  plaintiff  was  successful  in  tbe 
court  below,  and  the  defendants  have  ap- 
pealed. 

The  court  found,  in  addition  to  tbe  facts 
stated,  that  the  appellants  represented  to  the 
respondent  that  they  could  exchange  the  con- 
tract for  the  Idaho  land,  subject  to  the  un- 
paid purchase  price,  together  with  all  the 
personal  property  located  thereon,  for  the 
Garfield  county  land,  subject  to  the  moct- 
sage  upon  it,  and  that  the  basis  of  the  ex- 
change was  "equity  for  equity"  in  the  re- 
spective properties;  that,  relying  upon  this 
statement  that  the  exchange  was  "equity  for 
equity,"  the  respondent  jointly  with  the  ap- 
pellants executed  and  delivered  to  the  Moy- 
lans an  assignment  "of  all  their  individual 
Interest"  in  the  contract  in  exchange  for  a 
conveyance  of  the  land  in  Garfield  county  to 
the  respondent  and  the  appellant  Ida  May 


Cox;  that  the  trade  was  a  joint  one  npon 
tbe  part  of  the  parties  to  this  action;  that 
about  the  Ist  day  of  November  following  the 
respondent  first  learned  that  the  appellants 
had  secured  an  additional  consideration,  con- 
sisting of  a  mortgage  for  $1,600  upon  the 
Idaho  land,  taken  in  the  name  of  one  McMul- 
lan  for  the  benefit  of  the  appellants,  for  the 
purpose  of  concealing  from  the  respondent 
the  real  nature  of  the  transaction;  that  on 
the  18th  day  of  December  following  McMul- 
lan  assigned  the  mortgage  to  the  appellant 
C.  E.  Cox;  and  that  the  mortgage  was  paid 
on  the  13th  day  of  May,  1912.  The  findings 
are  supported  by  the  evidence. 

The  assignment  of  the  contract,  the  deed 
from  the  Moylans,  and  the  mortgage  from 
the  Moylans  to  McMuUan  were  all  executed  - 
on  tbe  2d  day  of  September.  The  mortgage 
was  not  recorded  until  the  2d  day  of  Octo- 
ber following.  Tbe  assignment  of  the  mort- 
gage was  executed  on  the  18th  day  of  De- 
cember, but  was  not  filed  for  record  until 
tbe  16th  day  of  May  following;  that  being 
the  date  upon  which  It  was  paid. 

The  record  makes  it  clear  that  the  appel- 
lant husband  led  the  respondent  to  believe 
that  the  properties  were  to  be  exchanged 
unit  for  imit,  or,  as  the  court  found,  equity 
for  equity;  the  Moylans  receiving  in  addi- 
tion the  personal  property  then  upon  the 
land  in  Idaho.  The  respondent  so  testified. 
He  also  said  that  after  he  bad  seen  the  Gar- 
field county  land  he  told  tbe  appellant  that 
it  did  not  square  with  the  representations, 
either  in  respect  to  quality  or  the  quantity 
of  fallow  land,  and  that  he  then  said  to  him: 
"If  you  want  to  trade  for  it,  go  ahead.  I 
wiU  be  with  you.  I  did  not  want  to  be  a 
stumbling  block  for  him."  He  further  stated 
that  the  appellant  said:  "We  will  just  trade 
all  of  the  Cox  and  Brlggle  stuff  for  the  Gar- 
field county  land  and  the  crop  that's  on  it." 
The  appellants  did  not  examine  the  land  in 
Garfield  county,  and  the  appellant  husband 
said  that  he  told  the  respondent  that  he  had 
agreed  upon  terms  of  exchange,  provided  the 
respondent  would  convey  his  Interest  in  the 
contract  and  the  personal  property;  that  he 
did  not  say  the  exchange  was  equity  for 
equity,  but  that  each  understood  that  he 
was  making  Ws  own  bargain.  The  fact  that 
the  mortgage  was  taken  in  the  name  of  Mc- 
MuUan, a  resident  of  the  state  of  Nebraska, 
and  withheld  from  the  record  for  a  month 
after  its  execution,  together  with  the  further 
fact  that  the  assignment  to  appellant  was 
not  filed  for  record  for  several  months  after 
its  execution  and  not  untU  the  mortgage  was 
paid,  lends  distinct  color  to  the  respondent's 
version  of  the  conversation.  The  honest 
transaction  rarely  pursues  the  devious  or 
obscure  path.  It  rather  chooses  to  follow 
the  plain,  beaten  way,  and  proclaims  itself 
as  it  really  is. 

The  authorities  cited  by  the  appellants  up- 
on the  proposition  that  a  parol  partition  he- 
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tween  tenants  In  common,  followed  by  the 
parties  taking  possession  and  making  perma- 
nent Improvements  In  severalty,  operates  In 
equity  as  a  severance  of  the  cotenancy,  an- 
nounce correct  principles  of  law.  Oraves  t. 
Smith,  7  Wash..  14,  84  Pac  213;  Cade  t. 
Brown,  1  Wash.  401,  25  Pac.  457;  SO  Oyc. 
161 ;  Rountree  v.  Lane,  32  S.  C.  160,  10  S. 
EL  941;  Kennemore  v.  Eennemore,  26  S.  C. 
251,  1  S.  E.  881;  Wildey  v.  Bonney's  Leasee, 
31  Miss.  644;  Wood  v.  Fleet,  36  N.  T.  409, 
93  Am.  Dec.  528;  Freeman  on  Cotenancy  and 
Partition  (2d  Ed.)  |  402.  In  Graves  v.  Smith 
and  Cade  v.  Brown  this  court  held  that  a 
parol  contract  for  the  sale  of  land,  where 
the  vendee  takes  possession  and  makes  i)er- 
manent  improvements,  takes  the  transaction 
out  of  the  statute  of  frauds.  The  same  equi- 
table principles  apply  to  a  parol  partition  of 
land. 

The  appellants  also  suggest  the  admitted 
rule  that  one  cotenant  is  at  liberty  to  sell  his 
Interest  in  the  property  to  the  other  or  to  a 
stranger  at  such  price  as  he  deems  satisfac- 
tory, and  that  he  is  not  called  upon  in  such 
cases  to  disclose  all  he  may  know,  or  to  in- 
form bis  cotenant  of  matters  which,  by  the 
exercise  of  reasonable  diligence,  he  might  as- 
certain for  himself. 

There  are,  however,  other  circumstances 
In  this  case  of  such  cogency  as  to  render 
these  principles  inapplicable.  The  relations 
between  the  respondent  and  the  appellant 
husband  were  confidential,  if  not  fiduciary. 
In  such  case,  if  there  be  any,  though  slight, 
false  suggestion  or  misrepresentation,  the 
transaction  is  fraudulent.  While  the  parties 
had  severed  the  cotenancy,  tbe  court  found 
that  they  dealt  Jointly  with  both  the  real 
and  personal  property.  They  contributed  the 
consideration  for  tbe  Garfield  county  land 
In  equal  parts,  and  received  a  conveyance 
executed  to  the  respondept  and  tbe  appellant 
wife  jointly.  Moreover,  they  paid  a  com- 
mission to  the  broker  who  negotiated  the 
sale  oat  of  tbe  joint  personal  property.  In 
short,  they  treated  the  cotenancy  as  exist- 
ing. It  follows  that  the  appellants -may  not 
avail  themselves  of  a  secret  profit  which, 
when  exposed  to  light,  was  a  part  of  the  con- 
sideiation  for  the  common  proper^.  38  Cyc. 
15;  Garr  v.  Boswdl  (Ky.)  38  8.  W.  613; 
Calkins  T,  Worth,  216  lU.  78,  74  N.  B.  81; 
Walker  v.  Evans,  OS  Mo.  App.  301,  71  S.  W. 
IO861.  In  Garr  v.  Boswell  a  mother  and  her 
children  sold  a  tract  of  laud  which  they 
Jointly  owned.  Two  daugbtors  each  received 
a  secret  bonus  from  the  purchaser.  There 
was  no  evidence  of  any  misrepresentation. 
In  holding  that  the  money  thus  obtained 
should  be  divided  between  the  parties  as  the 
balance  of  consideration  was  divided,  the 
court  said:  "We  concede  the  right  of  one 
joint  tenant  to  sell  his  interest  in  land  with- 
out consulting  his  cotenants,  and  at  any 
time  and  price  he  may  choose.    But  when. 


as  in  this  case,  the  parties  propose  to  sell  to- 
gether, and  the  act  of  one  Is  dependent  up- 
on the  act  of  the  others,  good  conscience  and 
fair  dealing  require  that  one  should  not  un- 
dertake secretly  to  procure  for  himself 
more  than  it  is  understood  and  agreed  each 
and  all  shall  have.  The  fact  that  those  who 
do  not  participate  in  the  secret  arrangement 
receive  what  they  were,  with  the  lights  be- 
fore them,  willing  to  take  cannot  affect  the 
question." 
The  Judgment  is  affirmed. 

CROW,  a  J.,  and  CHADWICK,  MOUNT, 
and  PARKER,  JJ.,  concur. 


(T>  Wasb.  V7) 
STRANDALL  v.  ALASKA  LUMBER  CO. 

(Supreme  Court  of  Washington.    April  15, 
1913.) 

CORPOBATIONS   (J  603*)— Venub— "Tbansact 

SUSINESS  " 

Rem.  &  BaL  Code,  |  206,  provides  that  an 
action  against  a  corporation  may  be  brought  in 
any  county  where  ttie  corporation  transacts 
business,  or  transacted  business,  at  the  time 
the  cause  of  action  arose.  Held  that,  where  a 
corporation  sent  an  agent  to  W.  county,  where 
he  purchased  lumber  from  plaintiff,  bad  the 
same  loaded  on  cars  and  shipped  out  of  the 
state  on  defendant's  order,  such  purchase  was 
the  transacting  of  bnsiness  in  W.  county,  and 
hence  tbe  corporation  was  suable  there  for  the 
price,  though  none  of  its  officers  resided  in 
that  county,  and  its  place  of  business  was  in 
another  county. 

[Eld.  Note.— For  other  cases,  see  Corpora- 
tions, Gent  Dig.  {$  1835-1939,  1942-1946; 
Dec.  Dig.  {  503.» 

For  other  definitions,  see  Words  and  Phrases, 
voL  8,  pp.  7058-7060.] 

Department  1.  Appeal  from  Superior 
Court,  Whatcom  County;  Ed.  E.  Hardin, 
Judge. 

Action  by  A.  Strandall  against  tbe  Alaska 
Lumber  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    AfBrmed. 

Million  &  Bouser,  of  Seattle,  for  appel- 
lant Neterer  &  Pemberton,  of  Bellingham, 
for  respondent. 

MOUNT,  3.  l%e  plaintiff  recovered  a 
Judgment  against  the  defendant  in  the  court 
below  on  account  of  a  balance  found  due 
from  the  defendant  to  the  plaintiff  from  the 
sale  of  two  car  loads  of  lumber.  The  de- 
fendant has  appealed. 

But  one  question  is  presented  upon  this 
appeal.  It  Is  argued  by  the  appellant  that 
the  superior  court  of  Whatcom  county  was 
without  Jurisdiction  to  try  the  case.  It  is 
conceded  that  the  defendant  is  a  domestic 
corporation  having  its  principal  place  of 
business  in  King  county.  None  of  its  officers 
reside  In  Whatcom  county  where  the  case 
was  brought  The  defendant  sent  an  agent 
to  Whatcom  county,  where  the  plaintiff  liv- 
ed, to  purchase  lumber.  This  agent  pur- 
chased two  car  loads  of  lumber  which  were 
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then  located  In  the  responaent's  mill  yard 
In  Whatcom  county.  A  contract  was  entered 
Into  therefor.  Thereafter  plalntlfT  loaded 
the  lumber  upon  cars  In  accordance  with  the 
contract  and  shipped  the  lumber  out  of  the 
state  upon  order  of  the  defendant.  Previous 
to  this  time  the  defendant  had  purchased 
other  lumber  from  the  plaintUF  In  car  load 
lots,  which  was  shipped  out  of  the  state  In 
the  same  way. 

The  complaint  alleged,  among  othpr  things: 
"That  the  cause  of  action  arose  in  (Vhatcom 
county  and  the  defendant  transacted  busi- 
ness at  the  time  the  same  arose  in  said 
Whatcom  county." 

The  statute  provides  (section  206,  Rem.  & 
Bal.  Code)  as  follows:  "An  action  against  a 
corporation  may  be  brought  In  any  county 
where  the  corporation  transacts  business  or 
transacted  business  at  the  time  the  cause 
of  action  arose;  or  In  any  county  where  the 
corporation  has  an  ofiBce  for  the  transaction 
of  business  or  any  person  resides  upon  whom 
process  may  be  served  against  such  corpo- 
ration, unless  otherwise  provided  In  this 
Code." 

It  is  argued,  in  substance,  by  the  defend- 
ant that  the  purchase  of  the  lumber  from 
the  plaintiff  in  Whatcom  county  is  not  trans- 
acting business  in  ttiat  county,  within  the 
meaning  of  the  statute.  Prior  to  the  year 
1009,  the  statute  provided:  "An  action 
against  a  corporation  may  be  brought  in  any 
county  where  the  corporation  lias  an  office 
for  the  transaction  of  business  or  any  person 
resides  upon  whom  process  may  be  served 
against  such  corporation."  In  1909  this  stat- 
ute was  amended  so  as  to  read  as  first  above 
quoted.  See  Laws  1909,  p.  69;  Collins  t. 
Hazel  Lumber  Co.,  54  Wash.  524,  103  Pac. 
798. 

It  will  be  observed  that  the  words  "where 
the  corporation  transacts  business  or  trans- 
acted business  at  the  time  the  cause  of  ac- 
tion arose"  have  been  inserted  into  the  pre- 
vious statute,  evidently  for  the  purimse  of 
authorizing  suits  to  be  brought  in  the  county 
where  the  corporation  transacts  business, 
whether  it  has  an  office  for  that  purpose  in 
such  county  or  not 

In  Hayworth  v.  McDonald,  67  Wash.  496, 
121  Pac.  984,  we  held  that  the  execution  of 
a  bond  in  an  attachment  suit  was  such  a 
transaction  of  business  as  to  authorize  an 
action  in  the  county  where  the  bond  was 
filed. 

In  Lee  v.  Fidelity  Storage  4  Transfer  Co., 
51  Wash.  208,  98  Pac.  658,  where  a  foreign 
corporation  was  engaged  In  assembling  car 
load  lots  of  household  goods  from  different 
persons  and  forwarding  them  to  different 
points  outside  the  state,  it  was  held  that  the 
appellant  was  doing  business  within  this 
«tate. 

It  is  i)laln,  we  think,  that,  where  the 
defendant  was  purchasing  lumber  from  the 


plaintiff  and  ordering  such  lumlier  shipped 
from  plalntlfTs  mill  direct  to  other  points, 
the  corporation  \ra»  transacting  business 
within  Whatcom  couuty,  where  the  mill  was 
located.  The  superior  court  therefore  had 
Jurisdiction  to  try  the  case. 
The  judgment  is  affirmed. 

CROW,  O.  J.,  and  PABKEE,  CHADWICK, 
and  OOSB,  JJ.,  concur. 


HABBIS  T.   STEWABT  et  aL 

(Supreme  Court  of  Washington.     April  9, 
1913.) 

1.  CoBPOBATiONs  (I  121*)— Sale  or  Stock- 
Fraud  —  BESCISSIOH  —  ACTIOHS  —  Bvi- 

DENCfi. 

In  an  action  to  rescind  the  purchase  of 
the  capital  stock  of  a  drug  company  on  tlie 
ground  that  defendant  as  plaintiff's  confidential 
agent  misrepresented  the  value  of  the  stock,  ev- 
idence held  insufficient  to  establish  any  confi- 
dential relation  between  plaintiff  and  defend- 
ant. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  8§  504,  605;  Dec.  Dig.  {  121.»] 

2.  COBPOEATIONS    (§    117*)— SAIX    OW    STOCK— 

MissEPBEBENTAnoNs— Reliance. 

Even  though  a  seller  who  occupied  a  confi- 
dential relation  toward  plaintiff  misrepresented 
the  value  of  the  capital  stock  of  a  drug  compa- 
ny, plaintiff,  who  was  experienced  in  that  line 
and  made  an  independent  investigation,  learn- 
ing the  value  of  the  property,  is  not  entitled  to 
a  rescission  on  account  of  the  misrepresenta- 
tions. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  506;  Dec.  Dig.  {  U7.»] 

3.  COBPOBATIONS    (5    117*) — SaLE    OF    SlOOK— 

Fbaud— Rescission— EiouT. 

Where  a  sale  of  corporate  stock  was  in- 
duced by  the  seller's  fraudulent  misrepresenta- 
tions and  concealment  of  his  ownership,  the 
buyer  cannot,  after  discovering  the  true  facts, 
stand  by  for  more  tlian  a  year  and  then  be  al- 
lowed to  rescind. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §  506:  Dec  Dig.  §  117. •] 

Department  1.  Appeal  from  Superior  Court, 
King  County;   R,  B.  Albertson,  Judge. 

Action  by  R.  E.  Harris  against  Alexander 
B.  Stewart  and  another.  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

Frank  E.  Green  and  Brady  &  Rummens. 
all  of  Seattle,  for  apiiellant  Hlgglns  & 
Hughes,  Force  &  BalUnger,  and  Hyman  Zet- 
tler,  all  of  Seattle,  for  respondents. 

MOUNT,  J.  The  plaintiff  brought  this  ac- 
tion to  rescind  a  purchase  of  the  capital  stock 
of  a  drug  comiwny  known  as  the  Raven  Drug 
Company  in  Seattle,  and  to  recover  from 
the  defendant  Stewart  the  money  paid  by 
plaintiff  for  the  stock  of  that  company.  The 
plaintiff  seeks  to  recover  upon  the  ground 
that  Mr.  Stewart  was  a  large  owner  of  the 
stock  of  the  company,  which  was  unknown 
to  the  plaintiff  at  the  time  of  the  purchase; 
that  Stewart  recommended  the  purchase  of 
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tbe  fitock  aa  a  good  Investment;  tbat  plaintiff 
relied  upon  that  recommendation  and  re- 
garded Mr.  Stewart  as  a  friend  and  confi- 
dential agent;  that,  after  the  purchase  of  the 
stock,  plaintiff  learned  that  it  was  of  no 
valae;  and  that  this  fact  was  known  to  tbe 
defendant  Stewart  at  the  time  of  the  pur- 
chase. These  facts  were  all  put  In  Issue. 
The  case  was  tried  to  the  court,  and  find- 
ings were  made  against  the  plaintiff  and  the 
action  was  dismissed.  Plaintiff  lias  appealed. 
[1]  He  argues  that  tbe  judgment  should 
be  reversed  upon  disputed  questions  of  fact 
wholly.  It  appears  that  the  plaintiff  had 
been  in  tbe  drug  business  in  the  state  of 
Montana  for  several  years  prior  to  tbe  year 
1909.  In  ttiat  year  be  sold  his  Montana  busi- 
ness and  came  to  Seattle.  In  August  he  call- 
ed npon  Mr.  Stewart  and  was  introduced  by 
plaintllCs  brother,  who  was  then  In  the  em- 
ploy of  tbe  Stewart  &  Holmes  Drug  Com- 
pany. Mr.  Stewart  was  the  president  o{ 
the  Stewart  ft  Holmes  Drug  Company,  which 
did  a  large  wholesale  drug  business.  Plain- 
tiff had  bad  some  dealing  with  tbe  Stewart 
&  Holmes  Drug  Company  prior  to  the  time 
he  came  to  Seattle.  Soon  after  plaintiff  ar- 
rived In  Seattle,  be  sought  employment  as 
a  traveling  salesman  from  tbe  Stewart  & 
Holmes  Drug  Company.  Mr.  Stewart  did  not 
employ  tbe  plaintiff,  but  suggested  tbat  be 
go  into  business  in  Seattle,  and  suggested 
tliat  he  purchase  an  Interest  in  tbe  Raven 
Drug  Company.  The  stock  of  that  company 
was  aD  beld  in  tbe  name  of  H.  S.  Elwood, 
but  was  owned  by  Elwood  who  owned  one- 
half  thereof  in  his  own  right,  and  Mr.  Stew- 
art who  owned  a  quarter  of  the  stock,  and 
by  Mr.  Hoge  who  owned  tbe  other  quarter. 
Mr.  Stewart  did  not  disclose  his  interest 
in  the  stock,  but  agreed  to  arrange  a  meet- 
ing between  plaintiff  and  Mr.  Elwood,  which 
was  done.  'Plaintiff  thereupon  entered  into 
negotiationa  with  Mr.  Elwood,  which  •re- 
sulted In  the  pvrcbase  by  tbe  plaintiff  of  one- 
half  of  tbe  capital  stock  of  tbe  Raven  Drug 
Company  for  ^14,700.  Before  the  purchase 
was  made,  the  plaintiff  examined  tbe  stock 
and  books  of  tbe  company,  and  learned  the 
condition  of  tbe  company  and  the  amount 
of  its  debts,  and  tbe  names  of  tbe  creditors, 
one  of  whom  was  tbe  Stewart  &  Holmes 
Drug  Company  to  tbe  amount  of  96,000.  It 
was  finally  agreed  between  Mr.  Elwood  and 
tlie  plaintiff  that  tbe  purchase  money  paid 
by  the  plaintiff  for  the  stock  should  go  to- 
ward the  liquidation  of  the  debts  and  not  be 
paid  to  tbe  stockholdera  This  was  accord- 
ingly done.  In  August,  1909,  tbe  plaintiff 
with  Blwood  went  Into  possession  of  the  busi- 
ness. Two  or  three  months  later  plaintiff 
learned  tbat  Stewart  was  a  part  owner  of 
the  stock  of  the  Raven  Drug  Company,  but 
made  no  complaint  and  did  not  offer  to  re- 
scind the  sale.  The  business  was  continued 
by  plaintiff  and  Elwood  for  more  than  a  year 


when  In  November,  1910,  the  plaintiff  became 
president  and  sole  manager  of  the  business 
of  the  Raven  Drug  Company  and  about  a 
mouth  later  sold  his  interest 

[2, 3]  There  are  at  least  three  grounds 
any  one  of  which  is  sufficient  to  sustain  the 
conclusion  of  the  trial  court:  (1)  The  plaintiff 
failed  to  show  that  there  were  any  confiden- 
tial relations  existing  between  Urn  and  tbe 
defendant  Stewart.  (2)  Even  if  there  were 
such  relations,  the  plaintiff  did  not  rely 
thereon,  but  made  an  Independent  Investiga- 
tion of  the  property  be  bought,  learned  its 
value,  and  the  debts  existing  against  it,  and 
purchased  with  the  full  knowledge  of  the 
condition  thereof;  he  was  experienced  in  the 
business  and  purchased,  not  upon  representa- 
tions of  the  defendant  Stewart,  but  upon  bis 
orwn  knowledge  and  Judgment  And  (3)  after 
the  plaintiff  learned  of  defendant's  interest — 
if  such  interest  was  material — and  after  be 
had  been  in  actual  poseesslon  for  a  period 
of  two  or  three  months  and  knew  all  about 
the  business,  be  made  no  complaint  and  did 
not  offer  to  rescind  tbe  contract  on  that  ac- 
count It  was  bis  duty  upon  discovering  the 
facts  to  at  once  announce  his  Intention  to 
rescind.  Eldridge  v.  Young  America,  etc.. 
Mining  Co.,  27  Wash.  297,  67  Pac.  703.  This 
he  did  not  do. 

The  judgment  must  therefore  be  affirmed. 

CROW,  G.  J.,  and  PARKER,  GOSB,  and 
GHADWICK.  JJ.,  concur. 


(71  wuh.  esu 

JOHNSON  V.  MANN. 

(Supreme  Court  of  Waabiogton.     April  9, 
1913.) 

1.  AtTOBNKT    AIID    OUKIfT    (S    140*}— BXFBESS 

Contract— Invauditt. 

If  an  attorney  intentionally  misrepreBent- 
ed  to  his  client  tbe  magnitude  of  the  services  he 
was  to  perform  for  the  purpose  of  obtaining  a 
greater  fee,  he  would  only  be  entitled  to  the 
reasonable  value  of  hU  services,  instead  of  the 
contract  price. 

{Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  f|  336-^9;  DecDig.  |  140.*] 

2.  Patkewt  (I  80*)— Recovebt  of  Patments 

— AOTXOHS   AOAINST  ATTOBintY— BUBDEN   OF 

PBOor. 

In  an  action  against  an  attorney  to  recov- 
er a  fee  paid  under  a  contract  on  the  ground 
that  the  attorney  misrepresented  the  serious- 
ness of  the  offense  charged  and  the  value  of  his 
services,  the  burden  of  proof  was  on  plaintiff 
to  show  such  misrepresentations ;  a  contract  for 
professional  services  as  an  attqrney  not  being 
looked  upon  with  disfavor. 

[Ed.  Note. — ^For  other  cases,  see  Payment, 
Cent  Dig.  {{  291-296;  Dec.  Dig.  |  89.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  William  A.  Huneke, 
Judge. 

Action  by  Andrew  Johnson  against  S.  A. 
Mann.  From  a  judf?ment  for  plaintiff,  de- 
fendant appeals.  Reversed  for  further  pro- 
ceedings. 
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Lndus  G.  Nasb,  of  Spokane,  for  appellant 
Crandell  &  Crandell,  of  Spokane,  for  re- 
spondent 

GOSE,  J.  On  the  6th  day  of  March,  1911, 
the  plaintiff  was  arrested  upon  two  criminal 
charges  and  lodged  in  the  city  jail  In  the 
city  of  Spokane,  where  he  remained  in  con- 
finement until  the  15th  day  of  March  follow- 
ing. In  one  of  the  complaints  the  plaintiff 
and  two  other  persons  were  charged  Jointly 
with  liaving  conspired  together  to  kill  one 
N.  S.  Pratt  In  the  other  complaint  the 
plaintiff  and  the  same  persons  were  Jointly 
charged  with  having  threatened  to  kill  the ; 
said  Pratt  Several  days  after  the  plaintiff 
had  been  arrested,  the  defendant,  an  attorney 
at  law,  called  upon  him  in  the  city  Jail; 
whether  at  the  request  of  the  plaintiff  or  at 
bis  own  Instance  being  a  disputed  question, 
the  plaintiff  asserting  the  latter,  and  the  de- 
fendant the  former.     At  this  interview  the 


plaintiff  gave  the  defendant  the  following 
order:  "Spokane  City  Jail,  March  15,  1911. 
Chief  of  Police:  Kindly  deliver  to  bearer, 
Mr.  S.  A.  Mann,  the  sum  of  two  hundred  & 
fifty  dollars  ($250.00)  money  held  by  your  of- 
fice to  my  credit  as  part  atty.  fees.  An- 
drew Johnson,  Prisoner.  O.  K.  W.  J.  Doust 
Chief  of  Police.  O.  K.  by  W.  D.  N^son." 
The  dty  authorities  then  held  |763  of  the 
plaintiff's  money,  out  of  which  fund  the  or- 
der was  honored.  The  defendant  then  com- 
menced to  act  as  attorney  for  the  plaintiff 
and  as  such  got  bim  admitted  to  bail ;  $500 
cash  being  furnished  therefor  by  the  plain- 
tiff. The  plaintiff  is  63  years  of  age,  can 
read  and  write,  was  bom  in  Sweden,  came  to 
this  country  when  he  was  21  years  of  age, 
lived  11  years  in  St  Paul,  had  lived  4  years 
In  Spokane,  has  been  a  citizen  of  this  coun- 
try for  a  quarter  of  a  century,  and  is  a 
common  laborer  by  occupation.  He  brought 
this  action,  alleging  bis  arrest  and  confine- 
ment in  the  city  JaU ;  that  he  had  never  be- 
fore been  incarcerated ;  that  his  arrest  and 
confinement  caused  him  great  bodily  fear  and 
apprehension;  that  on  the  15tu  day  of 
March,  while  confined  in  jail  and  in  a  trou- 
bled state  of  mind,  the  defendant  came  to 
him  and  represented  that  he  (the  plaintiff) 
was  charged  with  a  very  serious  offense  "of 
which  be  was  liable  to  be  convicted  and  for 
which  he  was  liable  to  be  sentenced  to  the 
penitentiary  for  a  long  term" ;  that  he  (the 
defendant)  could  "secure  plaintiff's  release 
and  discharge"  from  prison,  but  that  "it 
would  require  a  great  deal  of  work  and  money 
expended"  to  the  amount  of  $250 ;  that  there 
was  no  evidence  against  the  plaintiff  and  no 
work  was  required  to  secure  his  release  and 
discharge;  that  these  representations  were 
false  and  untrue ;  that  "believing  and  relying 
on  eald  representations  of  defendant  herein 
set  forth  In  this  complaint  this  plaintiff 
signed  an  order  whereby  defendant  was  en- 
abled to  and  did  draw  and  receive  $250  of 


plaintifTs  money;  and  that  thereby,  and  as 
a  result  of  defendant's  herein  alleged  and 
aforesaid  false  and  fraudulent  representa- 
tions to  plaintiff,  this  plaintiff  was  injured 
and  defrauded  out  of  his  property  and  mon- 
ey in  the  sum  of  $250."  It  is  further  al- 
leged that  the  plaintiff  was  discharged  with- 
out a  trial ;  that  the  defendant  rendered  no 
service  and  expended  no  money;  that  im- 
mediately after  his  release  from  Jail  and  on 
the  16th  day  of  March  the  plaintiff,  having 
discovered  tibie  fraud,  notified  the  defendant 
of  the  fact  informed  him  that  he  did  not  de- 
sire him  to  act  as  his  attorney,  and  demandp 
ed  a  return  of  the  $250,  which  the  defendant 
refused.  The  prayer  is  for  a  Judgment  for 
$250  and  interest  from  the  date  of  the  or- 
der. Issue  was  Joined  on  the  charges  of 
solicitation  and  fraud.  The  case  was  tried 
to  a  Jury  and  .resulted  in  a  verdict  for  $250, 
which  was  made  effective  by  a  Judgment  en- 
tered for  that  amount  with  Interest  from  the 
6tb  day  of  December,  1911.  The  defendant 
has  appealed. 

The  errors  assigned  are  (1)  error  in  deny< 
ing  the  appellant's  motion  for  a  nonsuit  and 
(2)  error  in  denying  tiis  motion  at  the  close 
of  the  trial  for  a  directed  verdict.  These 
assignments  presented  a  single  question, 
namely,  the  sufficiency  of  the  evidence  tq 
support  the  verdict.  The  charges  of  fraud 
when  condensed  .are  three  in  number:  (1) 
That  the  respondent  if  convicted  might  be 
sentenced  to  a  long  term  of  imprisonment  In 
the  penitentiary ;  (2)  that  the  appellant  could 
clear  him;  and  <3)  that  it  would  require 
"a  great  deal  of  work  and  money  expended." 

The  respondent  testified  that  the  appellant 
told  him  in  the  Jail  that  he  "was  liable  to 
go  to  the  penitentiary,"  that  it  frightened  him, 
and  that  tbe  appellant  said  that  he  could  not 
promise  to  clear  bim.  When  asked  by  his  at- 
torney whether  he  believed  the  statement 
that  he  might  be  sent  to  the  penitentiary,  he 
answered,  "I  don't  know  to  believe  or  not" 
Ue  further  said  that  the  appellant  told  bim 
that  the  charge  "was  very  serious."  After  he 
bad  been  admitted  to  bail,  he,  with  a  com- 
mittee of  three  persons  appointed  by  a  labor 
union  of  which  he  was  a  member,  called  up- 
on the  appellant  The  evidence  touching  this 
visit  is:  "Q.  Tell  the  jury  now  what  you 
said  and  what  was  said  to  Judge  Mann  up 
there.  A.  Well,  I  asked  him  for  the  money. 
'I  want  that  money.'  I  eald,  'If  you  give  me 
$200  back  I  wIU  let  you  have  $50.'  So  he 
said :  'No,  I  won't  give  you  a  cent  I  won't 
give  you  a  cent'  Q.  Did  you  say  anything  at 
that  Ume  about  not  wanting  him  to  do  any- 
thing for  you?  A.  No.  Well,  no  I — he  didn't 
do  anything  for  me,  never  done  any  service, 
never  done  anything.  Mr.  Crowe:  Well,  of 
course,  that  is  a  conclusion,  and  I  move  that 
it  be  stricken.  Q.  And  did  you  tell  htm 
that  you  did  not  want  bim  to  work  for  you 
any  more  after  that?  A.  I  can't  recoUect 
that    Q.  Xou  can't  recollect?    A.  No." 
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A  member  of  tbis  committee  testified :  "A. 
We  told  Judge  Mann  vre  considered  a  fee  of 
$250  for  defending  Mr.  Johnson  was  pretty 
high,  considering  Mr.  Johnson's  circumstanc- 
es and  the  nature  of  the  case.  So  we  had 
qnite  a  long  talk  wltl>  the  judge.  All  four  of 
us,  I  believe,  spoke  with  him,  and  the  Judge 
contoided  that —  Mr.  Crowe:  I  object  to 
the  statement  Mr.  Crandall:  Q.  What  did 
the  Judge  say?  A.  The  Judge  said  that  the 
fee  was  normal.  If  they  bad  gone  to  other 
lawyers  they  would  charge  as  much  more. 
So  we  told  him  then  that  we  belleTed  we 
would  dtf'charge  him  from  the  case,  and  that 
he  should  take  his  fee  pay  out  of  the  fee 
and  return  the  balance  back.  Q.  What  did 
the  Judge  say  to  that?  A.  He  said  he  had 
gone  to  a  great  deal  of  trouble  and  work 
in  the  case  up  to  that  time  and  his  discharge 
from  the  case — he  didn't  think  there  would 
be  any  balance;  he  thought  he  had  earned  It 
all.  Q.  Did  he  refuse  to  give  back  any  of  the 
money?    A.  Yes,  sir." 

Another  member  of  the  committee  testi- 
fied that:  "A.  We  told  Mr.  Mann  that  we 
thought  $250  was  unreasonable  for  a  case 
of  that  kind,  and  the  nature  it  was,  and  that 
we  could  get  other  lawyers  for  a  smaller 
sum.  And  he  said  he  thought  it  was  yery 
reasonable,  and  we  asked  him  if  he  ob- 
jected to  our  getting  another  lawyer.  He 
said  be  didn't.  We  asked  him  if  he  would 
give  us  the  money  back,  and  he  said  that  he 
would  not,  and  we  told  him  then  that  we 
would  hire  another  attorney.  •  •  ♦  Q. 
I  will  make  It  a  little  more  specific.  What 
was  the  offense  charged  against  Mr.  John- 
son? A.  My  understanding  at  that  time  that 
he  was  a  witness  for  these  other  two  men. 
Q.  Ton  thought  $250  was  too  much  for  getting 
a  witness  out  of  Jail — is  that  it?  A.  Yes, 
sir.  Q.  Did  you  know  at  that  time  there 
was  a  charge  of  conspiracy  against  Mr.  John- 
son? A.  I  don't  remember.  Q.  Did  you 
know  at  that  time  that  there  was  a  charge 
of  threatening  to  kill  against  Mr.  Johnson, 
an  entirely  distinct  and  separate  case?  A. 
No,  sir." 

The  statute,  Rem.  8c  Bal.  Ck>de,  §  2207,  pro- 
vides that  the  penalty  for  a  conviction  for  ft 
gross  misdemeanor,  which  includes  a  con- 
spiracy to  commit  a  crime  (Item.  &  BaL  Code, 
I  2382),  shall  be  Imprisonment  in  the  county 
Jail  "for  not  more  than  one  year  or  by  a 
fine  of  not  more  than  $1,000,  or  both."  It 
may  be  remarked  that  the  offense  of  con- 
spiring to  comjiilt  murder  Is  a  serious  of- 
fense. The  respondent's  version  is  that  the 
appellant  represented  that  the  penalty  was 
Imprisonment  in  the  penitentiary.  This  the 
apt>ellant  denies.  The  record  and  other  un- 
disputed evidence  show  that  the  respondent 
was  admitted  to  bail  upon  the  application  of 
the  appellant  l>efore  the  committee  waited 
upon  him ;  that  later  the  appellant  argued  a 
demurrer  to  the  complaint,  investigated  the 
facts  so  far  as  be  could,  obtained  an  order 


giving  the  respondent  a  a^arate  trial,  sat 
in  the  trial  of  the  other  defendants,  and  at 
its  conclusion  moved  and  obtained  a  dis- 
cliarge  of  the  respondent 

[1]  We  are  not  aware  of  any  principle  of 
law,  end  no  authority  has  been  called  to  our 
attention,  which  would  permit  the  respond- 
ent to  recover  the  entire  amount  paid  to  the 
appellant,  allovring  him  nothing  whatever 
for  his  services.  The  theory  of  the  case  was, 
and  the  court  instructed,  tliat  the  respond- 
ent must  recover  the  $250  or  nothing.  The 
authorities  cited  by  the  respondent  state  the 
admitted  rule  that,  where  an  attorney  pur- 
chases property  from  his  client  and  the  lat- 
ter seeks  a  rescission  upon  the  ground  of 
fraud,  the  conduct  of  the  attorney  will  be 
subjected  to  the  closest  scrutiny,  and  the 
burden  will  be  upon  him  of  proving  that  his 
conduct  was  open  and  honest,  and  that  be 
advised  his  client  as  fully  and  disinterested- 
ly as  be  would  have  done  had  the  client 
been  dealing  with  the  third  party.  This  rule 
is  based  upon  the  fiduciary  relation  which 
exists  between  an  attorney  and  bis  client, 
which  arises  concurrently  with  the  closing 
of  the  contract  of  employment.  The  rule 
and  its  limitations  are  stated  in  the  note 
to  Shirk  T.  Neible,  83  Am.  St  Kep.  185,  as 
follows:  "In  matters  other  than  those  con- 
cerning fees,  an  attorney  and  client  are  not 
absolutely  prohibited  by  law  from  contract- 
ing with  each  other;  nor  does  the  law  de- 
clare all  such  contracts  either  void  or  void- 
able, but  such  a  transaction  is  closely  scru- 
tinized by  the  courts  and  often  declared  to 
be  voidable  when  it  would  be  deemed  un- 
objectionable betw^een  other  persons."  The 
statute,  Rem.  &  Bal.  Code,  $  137  et  seq.,  pro- 
vides a  method  for  a  change  of  attorneys  in 
cases  pending  in  court.  Under  the  statute 
there  can  be  no  change  of  attorneys  in  a  case 
pending  until  the  charges  of  the  attorney 
have  been  paid.  The  apjwllant,  however,  had 
his  fee,  and  the  respondent  was  at  liberty 
to  discharge  him  and  employ  other  counsel 
if  he  chose  to  do  so.  The  evidence  does  not 
show  a  discharge.  Clearly  the  respondent 
may  not  recover  the  entire  sum  paid  to  the 
appellant  The  appellant  is  entitled  to  the 
contract  value  of  his  services  unless  he  in- 
tentionally misrepresented  the  penalty  of  the 
crimes  or  the  magnitude  of  the  services  to  be 
Iierformed.  If  he  did  so  misrepresent,  he  is 
entitled  to  the  reasonable  value  of  his  serv- 
ices. The  respondent  may  not  have  both  the 
services  and  the  money.  If  I  pay  a  grocer 
$1  for  a  package  of  flour  weighing  10  pounds 
,  upon  his  representation  that  it  weighs  20 
pounds,  I  cannot  keep  the  flour  and  recover 
the  $1.  I  may  return  the  flour  and  have  my 
dollar,  or  I  may  recover  an  amount  repre- 
senting the  difference  between  the  value  of 
the  package  as  it  was  and  as  it  was  repre- 
sented to  be. 

[2]  The  case  was  commenced  and  tried  up- 
on a  fimdamentally  wrong  theory.  The  court 
correctly  Instructed  that  the  burden  of  proof 
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waa  npon  the  plaintiff.  Tbla  Is  because  a 
contract  for  the  employment  of  an  attorney 
for  professional  services,  unlike  a  contract 
between  an  attorney  and  client  in  matters  of 
property,  is  not  looked  upon  with  disfavor, 
and  the  burden  of  proving  the  fraud  was  up- 
on tbe  respondent. 

The  Judgment  is  reversed,  with  directions 
to  permit  the  parties  to  recast  their  plead- 
ings so  as  to  present  two  questions:  First. 
Was  the  respondent  overreached  as  we  have 
defined  that  term  in  making  tbe  contract? 
Second.  If  so,  what  was  the  reasonable  value 
of  his  services? 

OHADWICK,  MOUNT,  PARKER,  and 
MAIN,  JJ.,  concur. 


SCHEUEBMAN    INV.    CO.   v.    IiANDOWN- 
EBS'  CORPORATION. 

(Supreme  Court  of  Washington.     April  7, 

1913.) 

BouNDABiBS  <J  37*)— Action  to  EsTABUsn— 

SUFFICIBNCT  OF  EVIDENCE. 

In  an  action  to  eatabliah  a  boundary, 
where  plaintiff  claimed  under  a  grantor,  who 
Iiad  received  two  deeda,  the  first  of  which  fixed 
the  westerly  boundary  35  feet  west  of  the  sec- 
ond, and  who  had  surveyed  tbe  land  on  the 
ground  according  to  the  first  deed,  but  had 
platted  an  addition  to  a  line  six  feet  west  of 
the  line  of  the  second  deed,  and  where  defend- 
ant claimed  under  a  conveyance  making  his 
easterly  boundary  the  westerly  boundary  of  the 
addition,  evidence  held  to  establish  the  bounda- 
ry as  the  westerly  line  of  the  addition  as  it  was 
surveyed  on  the  ground. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  184-lW ;   Dec.  Dig.  i  37.»] 

Department  1.  Appeal  from  Superior  Court, 
King  County ;   R,  B.  Albertson,  Judge. 

Action  by  the  Scheuerman  Investment 
Company  against  tbe  Landowners'  Corpora- 
tion. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Preston  &  Thorgrlmson,  of  Seattle,  for  ap- 
pellant James  KJefer,  of  Seattle,  for  re- 
sfiouAait. 

PARICER,  J.  The  object  of  tbla  action  is 
to  settle  a  land  boundary  dispute.  On  April 
9,  1S90,  Christian  Scheuerman,  who  was  then 
the  owner  of  the  adjoining  tracts  of  land 
now  owned  by  the  parties  to  this  action, 
conveyed  by  deed  to  Albert  M.  Brooks  a 
tract  of  land  the  south  and  westerly  bound- 
aries of  which  were  described  therein  as 
follows:  "Commencing  at  the  quarter  section 
post  between  section  ten  (10)  and  fifteen  (]5), 
township  twenty-five  (25)  north,  range  three 
(3)  cast,  W.  Id.  and  running  thence  due  north, 
variation  twenty-two  (22)  degrees  and  forty 
(40)  minutes  east,  twenty-three  hundred  and 
fifty-five  and  fifty-five  hundredths  (2355  & 
55-100)  feet  to  a  granite  monument  [this  be- 
ing the  beginning  point  on  tbe  south  bound- 
ary of  the  land  conveyed] ;  thence  west  four 
hundred  (400)  feet;    thence  in  a  northerly 


direction  making  an  angle  of  ninety-four  (94) 
degrees  and  sixteen  (16)  minutes  with  the 
first  course  thirteen  hundred  and  ninety- 
three  (1393)  feet  to  the  shore  of  Puget  Sound. 
•  •  » "  This  deed  appears  to  have  l)een 
recorded  at  the  request  of  Brooks,  the  gran- 
tee, in  the  auditor's  office  of  King  county 
on  April  11,  1890.  On  May  13,  1890,  there 
was  signed  and  acknowledged  another  deed 
by  Scheuerman,  purporting  to  convey  to 
Brooks  land  the  south  and  westerly  bound- 
aries of  which  were  described  as  in  tbe  deed 
of  April  9,  1890,  exc^t  the  call  west  from 
the  granite  monument  was  stated  therein  as 
364.53  feet ;  tbe  difference  in  the  description 
of  the  two  deeds  being  a  strip  of  land  35.47 
feet  wide  lying  along  the  westerly  boundary, 
which  strip  of  land  is  approximately  the 
land  here  tn  controversy.  Of  this  deed 
Brooks  tias  no  remembrance  and  no  idea  wliy 
it  was  executed.  It  appears  to  have  been 
recorded  on  May  26,  1890,  at  tbe  request  of 
one  Wheeler.  There  la,  however,  nothing  in 
the  record  showing  that  Wheeler  caused  it 
to  be  recorded  at  the  instance  of  Brooks, 
and  we  have  no  further  information  pointing 
to  the  fhct  that  Brooks  ever  voluntarily  re- 
ceived this  deed.  It  purports  upon  its  face 
to  have  been  executed  for  the  purpose  of  cor- 
recting the  description  In  tbe  deed  of  Aprl' 
9,  1890,  and  recites  as  follows:  "This  instru- 
ment is  made  to  correct  tbe  description  in  a 
certain  deed,  bearing  date  tbe  ninth  day  of 
April,  1890,  made  by  Christian  Scheuerman 
to  Albert  M.  Brooks  and  which  deed  is  re- 
corded in  Volume  97  of  Deeds  on  page  227 
of  deed  records  in  the  auditor's  office  in  King 
county,  state  of  Washington."  In  March, 
1891,  Brooks  caused  Bay  Terrace  addition 
to  tbe  city  of  Seattle  to  be  surveyed  and 
staked  upon  tbe  ground,  and  a  plat  thereof 
in  usual  form  to  be  recorded  in  the  auditor's 
office  of  King  county.  This  survey  and  plat 
covers  a  large  part  of  the  land  described  in 
the  deeds  above  mentioned,  and  it  was  the 
evident  intent  of  Brooks  to  thus  survey  and 
plat  the  land  clear  up  to  his  westerly  bound- 
ary. The  initial  point  of  the  plat  as  desig- 
nated thereon  is  the  southwest  comer  of  the 
southwesterly  block  thereof,  "Which  is  363.8 
feet  west  of,  and  2.385  feet  north  of,  the  quar- 
ter section  comer"  mentioned  as  the  begin- 
ning point  in  the  description  In  the  deeds. 
The  granite  monument  Is  not  mentioned  upon 
the  recorded  plat  The  westerly  boundary 
of  the  plat  is  six  feet  to  the  west  of  this 
Initial  point  As  this  addition  was  actually 
surveyed  and  staked  upon  the  ground,  its 
westerly  boundary  confomis  substantially  to 
the  description  In  the  first  deed  to  Brooka, 
though  according  to  tbe  designation  of  tbe 
initial  point  on  the  paper  plat  as  recorded, 
the  plat  may  seem  to  more  nearly  conform 
to  the  description  In  the  second  deed  to 
Brooks.  It  is  to  be  noticed,  however,  that 
the  granite  monument  due.s  not  control  tbe 
location  of   this   westerly    boundary  of  the 
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plat.  Plaintiff's  land  consists  of  a  nnmber 
of  lots  In  the  westerly  tier  of  blocks  of  the 
l<lat,  the  westerly  line  of  the  lots  being  with- 
in stz  feet  of  the  westerly,  line  of  the  plat, 
the  alley  of  that  width  being  between.  The 
plaintiff  holds  these  lots  by  mesne  convey- 
ances from  Brooks.  In  July,  1893,  Christian 
Scheuerman  executed  and  delivered  to  Llzette 
Backus  a  deed  for  a  tract  of  land,  the 
easterly  boundary  of  which  is  therein  de- 
scribed as:  "Oommendng  at  the  southwest 
comer  of  Bay  Terrace  addition  to  Seattle 
recorded  in  the  office  of  tiie  county  auditor 
of  King  county,  state  of  Washington,  in 
Volume  seven  (7)  of  plats  on  page  61  running 
north  4°  16"  west  thirteen  hundred  and  nine- 
ty-three (1,393)  feet  more  or  less,  along  the 
line  of  said  Bay  Terrace  tract,  to  high-water 
mark  on  Puget  Sound."  Defendant  holds 
this  tract  of  land  by  mesne  conveyances  from 
Llzette  Backus.  We  do  not  find  anything  in 
the  record  warranting  the  conclusion  that 
the  land  in  dispute  is  in  the  physical  posses- 
sion of  any  one.  These,  in  substance,  are 
the  material  facts,  as  we  view  them,  from 
which  the  respective  rights  of  the  parties  are 
to  be  determined.  From  a  decree  in  favor 
of  the  plaintiff,  adjudging  the  true  easterly 
line  of  the  defendant's  land  to  be  the  west- 
erly line  of  Bay  Terrace  addition  as  it  was 
surveyed  and  staked  upon  the  ground,  the 
drfendant  has  appealed. 

Tb^  claims  of  appellant  rest  almost  wholly 
upon  the  force  and  effect  to  be  given  to  the 
second  deed  from  Scheuerman  to  Brooks, 
purporting  to  be  a  deed  of  correction  of  the 
description  in  the  first  deed.  It  seems  to 
us  tliat  the  facts  above  summariEed  leave 
little  to  be  said  touching  the  correctness  of 
the  learned  trial  court's  disposition  of  the 
case.  It  seems  that  Brooks  claimed  title  un- 
der the  first  deed  to  him,  in  conformity  with 
which  he  platted  the  addition  and  caused 
it  to  be  surveyed  and  staked  upon  the  ground. 
The  pnri>orted  deed  of  correction  is  not 
shown  to  have  been  executed  under  such 
circumstances  as  warrant  the  conclusion  that 
Brooks  was  thereby  divested  of  title  to  the 
strip  lying  between  the  westerly  boundaries 
of  the  descriptions  in  the  deeds,  and  which  he 
clearly  acquired  by  the  first  deed.  We  are 
also  of  the  opinion  that  the  seemingly  nearer 
conformity  of  the  recorded  plat  with  the  de- 
scription of  the  purported  correction  deed 
does  not  warrant  the  view  that  Brooks  there- 
by adopted  that  deed  as  a  correction  deed. 
We  have  noticed  that  the  plat  Is  not  con- 
trolled by  the  granite  monument,  and  it  may 
be  that  a  survey  north  and  west  from  the 
quarter  section  comer,  ignoring  the  granite 
monument,  as  was  done  in  the  original  sur- 
vey and  location  of  the  addition  upon  the 
ground,  would  locate  the  southwest  comer  of 
the  addition  400  feet  west  of  the  granite 
monument,  as  called  for  in  the  first  deed 
to  Brooks  under  which  he  evidently  claimed 
title.    This  record  lends  fully  as  much  sup- 


port to  the  view  that  such  a  location  of  tliat 
comer  is  in  conformity  with  the  description 
in  the  first  deed,  as  to  the  view  that  the 
granite  monument  is  in  fact  located  due 
north  of  the  quarter  comer.  We  conclude 
that  the  westerly  boundary  of  Bay  Terrace 
addition  is  as  originally  surveyed  and  staked 
upon  the  ground,  and  that  it  is  also  the 
easterly  boundary  of  appellant's  land. 
The  judgment  is  affirmed. 

CROW,  C.  J.,  and  MOUNT,  CHADWIOK, 
and  OOSE,  JJ.,  concur. 


PACIFIC  HARDWARE  CO.  v.  OLSEN  et  aL 

(Supreme  Court  of  Washington.     April  4, 
1913.) 

contbacts  (i  198*)— buildino  (30nt«actb— 

Construction. 

A  building  contract  provided  that  the  con- 
tractor should  provide  all  the  materials  and 
perform  all  the  work  of  constructing  and  com- 
pleting the  building,  except  the  heating  and 
electric  work  as  shown  by  the  drawings  and  de- 
scribed in  the  specifications.  The  specifications 
provided  that  the  contractor  should  famish  and 
install  all  construction  work  and  rough  hard- 
ware, such  as  nails,  spikes,  bolts,  sash  pulleys, 
etc.,  and  should  allow  $500  for  the  purchase  o( 
the  finishing  hardware,  that  is,  loclcs,  butts, 
door  stops,  etc.,  to  be  selected  by  the  architect. 
Beld,  that  the  contractor  was  required  to  fur- 
nish the  finishing  hardware  to  the  amount  of 
$500,  to  be  selected  by  the  architect,  but  that 
any  amount  over  that  sum  should  be  paid  by 
the  owner. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
C!ent  Dig.  §§  861-877,  879-883;  Dec.  Dig.  g 
198.»] 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  County;  W.  P.  Bell, 
Judge. 

Action  by  the  Pacific  Hardware  Com- 
pany against  O.  B.  Olsen  and  another. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.     Affirmed. 

Hathaway  Sc  Alston,  of  Everett,  for  appel- 
lants. Cooley  &  Horan  and  R.  Mulvihlll, 
all  of  Everett,  for  respondent 


OOSE,  J.  This  action  was  brought  to 
recover  a  balance  of  $556.11,  for  finishing 
hardware  which  the  plaintiff  sold  and  de- 
livered to  the  defendants  Olsen  and  Mellen, 
which  was  used  by  them  in  the  construction 
of  a  courthouse  at  the  city  of  Everett  in 
Snohomish  county.  The  firm  of  Olsen  & 
IVfellen  had  a  contract  for  the  constmction 
of  the  courthouse.  The  contract  provides 
tliat:  "The  contractor  shall  and  will  provide 
all  ttie  materials  and  perform  all  the  work 
for  the  constmction  and  completion  of  a 
courthouse  •  •  ♦  in  the  city  of  Everett 
*  *  *  (except  the  heating  and  electric 
work)  as  shown  on  the  drawings  and 
described  in  the  specifications  prepared  by 
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Siebrand  &  Heide,  architects."  The  speclfl- 
cations  which  were  made  a  part  of  the  con- 
tract contained  this  clause:  "Contractor 
shall  furnish  and  install  all  construction 
rough  hardware  such  as  nails,  spikes,  bolts, 
sash  weights,  roller  bearings,  sash  pulleys 
and  copper  sash  chain,  Tabor  sash  fixtures, 
etc.  He  shall  allow  $500  for  the  purchase 
of  the  finishing  hardware,  1.  e.,  locks,  butts, 
coat  hooks,  door  stops,  etc.,  to  be  selected 
by  the  architects."  The  defendant  Title 
Guaranty  &  Surety  Company,  as  surety, 
and  the  contractors  as  principals,  executed 
a  bond  to  the  state  conformable  to  the  pro- 
visions of  the  Code,  Rem.  &  Bal.  S  1159. 
The  plaintiff  In  due  time  filed  notice  of  its 
claim  with  the  county  auditor  as  provided 
by  Rem.  &  Bal.  Code,  S  1161.  This  action 
was  brought  upon  the  bond,  and  a  Judg- 
ment was  entered  in  favor  of  the  plaintiff 
for  the  full  amount  of  its  claim.  The  de- 
fendants have  appealed. 

The  appellants  contend  that  the  contrac- 
tors were  not  obligated  to  furnish  any 
finishing  hardware,  but  at  that  the  contract 
read  with  the  clause  of  the  specifications 
which  we  have  set  forth  required  the  archi- 
tect to  select  such  material  to  be  paid  for 
by  the  county  and  $500  to  be  deducted 
from  the  contract  price.  The  two  quoted 
clauses  must  be  read  together.  The  contract 
proper  provides  that  the  contractor  shall 
furnish  all  the  materials  and  perform  all 
the  work  for  the  "construction  and  comple- 
tion" of  the  courthouse,  "except  the  heating 
and  electric  work."  The  clause  In  the  speci- 
fications does  not  designate  either  who  shall 
furnish  or  who  shall  install  the  "finishing 
hardware."  To  determine  upon  whom 
these  duties  rest  we  must  look  to  the  body  of 
the  contract.  We  there  find  that  tLese  ob- 
ligations are  expressly  imposed  upon  the 
contractors.  It  is  significant,  also,  that  the 
finishing  hardware  is  not  contained  in  the 
excepted  items.  While  the  clause  In  the 
specifications  is  not  altogether  clear,  we 
think  a  fair  and  sensible  construction  means 
that  the  contr9.ctor3  shall  furnish  finishing 
hardware  to  the  amount  of  $500  to  be 
selected  by  the  architect,  and  that  if  they 
furnish  more  than  that  amount  the  county 
shall  repay  them  the  excess. 

Section  1159  provides  that  the  bond  shall 
be  conditioned  "that  such  person  or  persons 
shall  faithfully  perform  all  the  provisions 
of  such  contract  and  pay  all  laborers,  me- 
chanics and  subcontractors  and  material- 
men." The  respondent  has  brought  itself 
within  the  terms  of  the  bond.  The  evidence 
is  that  it  furnished  the  hardware  to  the  con- 
tractors, and  that  it  was  actually  used  in 
the  completion  of  the  courthouse.  The 
architect  testified  as  to  the  meaning  of  the 
clause  In  the  specifications.  We  do  not 
think   that,   when   the  clauses  are  read  to- 


gether, any  extrinsic  aid  Is  needed  in  tbelr 
interpretation. 
The  Judgment  Is  affirmed. 

CROW,  O.  J.,  and  CHADWIOK,  MOUNT, 
and  PARKER,  JJ.,  concur. 


SPINA  y.  ARCADIA  ORCHARDS  CO. 
(RBIDT,  Intervener). 

(Supreme  Court  of  Washington.    April  16, 
1913.) 

1.  CONTBACTS    (I  300*)— PKBFOMtANCS— TnOfr— 

Delay— BlscusE. 

Defendant  orchard  company,  knowing  that 
it  did  not  bave  title  to  the  standing  timber  on 
certain  land,  employed  plaintiff  to  clear  the 
land  on  or  before  November  13,  1910.  The 
owner  of  the  timber,  however,  refused  to  air 
low  plaintiff  to  clonr  the  land  until  it  had  fin- 
ished its  logging  operations  thereon,  by  which 
plaintiff  and  his  subcontractor  were  delayed  un- 
til September  15,  1911.  Held,  that  such  delay, 
not  being  due  to  the  fault  of  plaintiff  or  his 
subcontractor,  was  excused  and  was  not  a 
breach  of  the  contract  barring  the  subcontrac- 
tor's right  to  recover  the  balance  due  under 
such  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §!  1372-1381;   Dec.  Dig.  S  300.»] 

2.  Contracts  (S  256*)— Peefobmance— Abaw- 

DONMENT. 

That  a  contractor  for  the  clearing  of  cer- 
tain land  entered  into  a  subcontract  by  which 
the  sul)contractor  agreed  to  complete  the  work 
was  not  an  abandonment  of  the  work  by  the 
contractor,  under  the  rule  that  there  cannot 
be  an  abandonment  to  particular  persons  or  for 
a  consideration. 

FEd.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  $  1151;    Dec.  Dig.  {  256. ♦] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Thos.  B.  Grady, 
Judge. 

Action  by  Ailesandro  Spina  against  the  Ar- 
cadia Orchards  Company,  In  which  Stephen 
Reidt,  a  subcontractor.  Intervened.  From  a 
Judgment  In  favor  of  intervener,  defend- 
ant appeals.    Affirmed. 

Happy,  Cullen,  Lee  &  Hindman,  of  Spo- 
kane, for  appellant  J.  W.  Marshall  and  Wm. 
S.  Lewis,  both  of  Spokane,  for  respondent 

MAIN,  J.  This  action  was  brought  by 
Ailesandro  Spina,  the  plaintiff,  against  the 
defendant,  Arcadia  Orchards  Company,  a  cor- 
poration. Stephen  Reidt  came  into  the  ac- 
tion by  complaint  In  Intervention.  After  the 
issues  were  Joined,  a  settlement  took  place 
between  Spina  and  the  Orchards  Company. 
The  cause  was  then  tried  upon  the  issues 
made  up  by  the  complaint  in  intervention,  the 
answer  thereto,  and  the  reply.  The  com- 
plaint in  Intervention  stated  a  cause  of  ac- 
tion upon  a  contract  for  clearing  land.  The 
cause  was  tried  to  the  court  without  a  Jury. 
The  material  facts  are  as  follows:  On  June 
17,  1910,  the  Orchards  Company  entered  in- 
to a  written  contract  with  Reidt,  whereby 
the  latter  was  to  clear  certain  lands  which 
were  described  in  the  contract    The  contract. 
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so  far  as  now  material,  was  as  follows: 
"Party  to  the  second  part  agrees  to  vigorous- 
ly proceed  with  the  clearing  of  said  land, 
and  to  completely  clear  same  on  or  before  the 
13th  day  of  November,  1910.  All  of  aald 
clearing  to  be  done  In  a  thorough  workman- 
like manner.  Payment  shall  be  Indorsed  up- 
on the  face  of  this  contract  as  same  Is  re- 
ceived by  the  party  of  the  second  part" 
From  the  excerpt  quoted  It  wUl  be  observed 
that  the  work  was  to  be  completed  "on  or 
before  the  13th  day  of  November,  1910."  In 
pursuance  of  the  contract  Reldt  went  upon 
the  land  and  began  the  clearing  thereof,  with 
labor  and  equipment  sufficient  to  have  com- 
pleted the  work  within  the  time  spedfled. 
At  the  time  the  contract  was  entered  Into, 
the  Orchards  Company  did  not  have  title  to 
the  standing  timber  upon  the  land ;  but  this 
was  then  owned  by  the  Standard  Lumher 
Company,  a  corporation.  This  company  re- 
fused to  allow  Reldt  and  his  men  to  clear 
the  lands  until  It  had  finished  Its  logging 
operations  thereon.  The  Orchards  Company 
at  the  time  the  contract  In  question  was  en- 
tered Into  knew  of  the  lumber  company's 
title  to  the  timber  and  Its  right  to  enter  up- 
on the  land  and  remove  the  same.  Reldt  did 
not  have  actual  knowledge  of  the  right  of 
the  lumber  comi)any.  Reldt  prosecuted  the 
worii  of  clearing  under  the  contract  as  rap- 
Idly  as  the  lumber  company  would  permit, 
until  November  16,  1910,  on  which  date  he 
entered  into  a  subcontract  with  AUesandro 
Spina  and  Jean  Olivets  to  complete  the  clear- 
ing. Thereafter  Spina  and  Olivets  went  up- 
on the  land  and  performed  the  work  and  la- 
bor required  under  the  contract  between  the 
Orchards  Company  and  Reldt,  as  required 
by  the  subcontract.  The  work  was  'completed 
by  them  on  or  about  the  15th  day  of  Sep- 
tember, 1911,  and  was  accepted  by  the  Or- 
chards Company.  Upon  the  completion  of 
the  work  the  difference  between  the  amount 
called  for  by  the  contract  between  the  Ar- 
cadia Orchards  Company  and  Reldt  and  the 
sum  paid  to  Reidt  and  the  subcontractor 
amounted  to  $S01.  At  the  conclusion  of  the 
trial,  judgment  was  entered  for  this  amount, 
together  with  Interest  thereon  from  the  15th 
day  of  September,  1911.  From  this  Judgment 
the  Arcadia  Orchards  Company  appeals. 

Two  questions  are  presented  for  determina- 
tion: (1)  Did  the  failure  to  complete  the 
work  within  the  time  specified  In  the  contract 
preclude  a  recovery  thereon?  (2)  Was  there 
an  abandonment  of  the  contract  by  Reldt? 

11]  I.  The  failure  to  perform  the  contract 
was  due  to  the  conduct  of  the  lumber  com- 
pany, which,  as  above  stated,  had  a  superior 
right  upon  the  land  until  it  had  removed  the 
timber  therefrom.  This  right  was  known  to 
the  Orchards  Company  when  the  contract 
was  executed,  and  It  also  knew  that  Reldt 
was  prevented  from  performing  the  contract 
by  the  action  -of  the  lumber  company.  The 
evidence  shows  that  the  delay  was  not  due 


to  the  f&ult  of  Reidt  Upon  this  question  the 
trial  court  specifically  found:  "That  the  de- 
fendant, Arcadia  Orchards  Company,  knew 
of  the  outstanding  title  of  the  said  lumber 
company,  which  was  of  record  In  the  audi- 
tor's ofiice  of  'Spokane  county.  Wash.,  and 
knew  of  the  claims  of  the  said  lumber  com- 
pany and  its  president  to  the  timber  growing 
upon  said  lands,  and  the  rights  of  the  said 
lumber  company  to  have  Ingress  and  ^ress 
to  the  lands  for  the  purpose  of  cutting  and 
removing  said  timber,  and  of  the  acts  of 
said  lumber  company  and  its  employes  in 
driving  the  plaintiff  in  Intervention  and  his 
men  from  said  lands,  and  In  preventing  them 
from  carrying  out  the  said  contract.  (5)  That 
the  plaintiff  In  Intervention  prosecuted  work 
under  said  contract  from  time  to  time 
as  often  as  he  was  able  to  on  account  of 
the  acts  of  the  said  lumber  company  and  Its 
said  agent  until  on  or  about  the  16th  day  of 
November,  1910,  when  the  plaintiff  in  Inter- 
vention made  and  entered  into  a  subcontract 
with  the  plaintiff  herein  and  one  Jean 
Olivets."  These  findings  are  sustained  by 
the  evidence.  In  view  of  the  attendant  facts 
and  circumstances,  the  failure  to  perform 
the  contract  within  the  time  specified  does 
not  prevent  a  recovery  thereon. 

[2]  II.  The  second  point  made  by  the  ap- 
pellant Is  that  the  resjMndent  abandoned  the 
contract  The  facts  stated  show  that  a  sub- 
contract was  executed,  and  that  the  work 
provided  for  In  the  original  contract  was 
completed  by  the  subcontractor.  The  en- 
tering into  the  subcontract  did  not  constitute 
an  abandonment.  A  contract  Is  not  aban- 
doned when  rights  under  It  are  transferred 
to  particular  persons.  In  Watts  v.  Spencer, 
51  Or.  262,  94  Pac.  39,  It  is  said:  "There  Is 
no  such  thing  as  abandonment  to  particular 
persons  or  for  a  consideration." 

The  Judgment  will  therefore  be  affirmed. 

CROW,  C.  J.,  and  ELMS,  MORRIS,  and 
FULLISRTON,  JJ.,  concur. 


VILLANI  V.  WASHINGTON  BRICK,  LIMB 
&  SEWER  PIPE  CO. 

(Supreme  Court  of  Washington.     April  4, 
1913.) 

1.  Master  and  Servant  {S|  97,  101,  102*)— 
Master's  Duty  to  Furnish  Safe  Place  of 
Work. 

It  i3  a  master's  duty  to  furnish  a  reason- 
ably safe  place  to  work,  and  guard  against  such 
danger  as  would  be  anticipated  by  one  of  ordi- 
nary prudence. 

(E)d.  Note.— For  other  eases,  see  Master  and 
Servant.  Cent  Dig.  §$  135,  163,  171,  174,  178- 
1&4,  102;  Dec.  Dig.  §§  97,  101,  102.*] 

2.  Master  and  Servant  (|§  223, 246*)— Risks 
Assumed— Contributory  Negligence. 

While  a  servant  assumes  all  the  usual 
risks,  he  does  not  assume  the  risks  arising  from 
a  sudden  peril  not  incident  to  his  employment, 
where  lie  does  not  have  time  to  exercise  the  de- 
liberation   which    one    of    ordinary    prudence 
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would  do  when  confronted  with  a  known  dan- 
ger. 

[E3d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Di(t.  {{  652-058,  78^-794 ;   Dec. 
Dig.  ti  223,  246.*1 
3.  Mabteb  and   Servant  ({  289*)— Injuries 

— JvBT  Question— Assumed  Risk. 

In  an  action  for  injuries  to  an  employ^  by 
having  his  finger  crushed  on  an  elevator  drum 
bjr  the  Llevator  cable  when  it  suddenly  started 
without  cause,  whether  plaintiff  who  caught 
hold  of  the  wrong  cable  acted  as  a  man  of  or- 
dinary prudence  would  have  acted  was  for  the 
Jury. 

[Bid.  Note.— For  other  rases,  see  Master  and 
Servant,  Cent.  Dig.  fS  1089,  1090,  1092-1132; 
Dec.  Dig.  i  289.*] 

Depaittnent  1.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  L.  Kennan, 
Judge. 

Action  by  Anselo  Vlllaui  against  tbe  Wash- 
ingtou  Brick,  IJnie  &  Sewer  Pipe  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Cannon,  Ferris  &  Swan  and  Walter  A. 
White,  all  of  Spokane,  for  appellant.  S.  A. 
Mann  and  Lucius  G.  Nash,  both  of  Spokane, 
for  respondent 

CIIADWICK,  J.  TSie  appellant  was  en- 
gaged in  the  manufacture  of  brick  near 
Clayton,  Wash.,  and  plaintiff,  with  two  oth- 
ers, was  engaged  in  running  a  push  car  from 
the  clay  pit  to  an  elevator.  The  elevator  was 
set  in  a  frame  and  operated  between  three 
floors  or  levels.  PlaintUC  and  those  with 
him  were  returning  with  an  empty  car,  and 
liad  pushed  it  partly  onto  the  elevator  when 
tbe  car  stuck.  Plaintiff  was  ahead  and  the 
two  others  behind  the  car,  and  they  were 
pushing  and  hauling  when  the  elevator  start- 
ed down.  Tbe  car  tipped  off  at  the  second 
level,  and  the  elevator  descended  to  the  bot- 
tom and  almost  immediately  started  up 
again.  The  car  was  stopped  and  started  by 
a  cable  attached  to  controllers.  This  cable 
was  pulled  up  or  down  as  the  operator  de- 
sired the  elevator  to  move.  Plaintiff  took 
hold  of  one  of  tbe  cables  carrying  the  ele- 
vator, and  his  finger  was  crushed  on  the 
drum  over  which  tbe  cable  worked. 

Plaintiff  disclaims  any  reliance  upon  the 
factory  act,  and  tbe  court  instructed  the 
Jury  that  be  could  not  recover  anything  on 
account  of  the  Insufficiency  of  the  elevator 
and  equipment.  Tbe  Jury  answered  tbe  fol- 
lowing special  Interrogatories:  "Do  you  find 
from  the  testimony  that  persons  using  an 
elevator  such  as  the  one  In  question  usually 
and  customarily  guarded  the  drum  upon  said 
elevator?  Answer:  Yes.  Did  tbe  plaintiff 
know  at  an  times  prior  to  the  accident  that 
this  drum  was  not  guarded?  Answer:  Yes. 
Did  the  plaintiff  act  with  reasonable  care  in 
taking  bold  of  the  cable,  which  wound  around 
the  drum,  under  the  circumstances?  An- 
swer: Yes."  There  is  some  testimony  tending 
to  show  that  the  cables  could  have  been  con- 
veniently guarded.     So  that  the  only  ques- 


tion left  in  tbe  case  is  whether,  under  tbe 
circumstances,  plaintiff  was  negligent  in  tak- 
ing hold  of  tbe  wrong  cable. 

[1,  2]  It  is  the  duty  of  the  master  to  fur- 
nish a  reasonably  safe  place  to  work,  and 
to  guard  against  sucb  dangers  as  would  be 
anticipated  by  a  man  of  ordinary  prudence:. 
Upon  this  theory  plaintiff  would  not  have 
any  right  of  recovery,  for  he  Is  charged  with 
tb«  as.sumption  of  all  usual  risks.  But  this 
rule  is  not  to  be  applied  w^ithout  its  ex- 
ceptions If  the  testimony  warrants  It,  and 
that  is  that  the  servant  is  not  bound  by  It  In 
the  face  of  a  sudden  peril  not  Incident  to 
his  employment,  where  there  is  no  time  to 
deliberate  and  the  impulse  of  self-preserva- 
tion can  be  said  to  usurp  the  Judgment  that 
a  man  of  ordinary  prudence  would  exer- 
cise when  confronted  with  a  known  danger. 
His  Judgment  Is  to  be  measured  by  tbe  Im- 
mediate circumstances.  While  there  is  much 
testimony  to  show  that  it  was  Impossible  for 
tbe  elevator  to  stop  and  start  without  tbe 
intervention  of  tbe  plaintiff  or  bis  fellow 
servants,  there  is  stiU  enough  to  sustain  tbe 
verdict  of  the  Jury  that  It  did  start  auto- 
matically ;   that  it  was  running  away. 

[3]  If  plaintiff  in  his  extremity  took  hold 
of  tbe  wrong  cable.  It  is  for  the  Jury  to  say 
whether  be  acted  as  a  man  of  ordinary 
prudence  would  have  acted  under  the  same 
or  similar  circumstances.  We  think  the  ver- 
dict can  be  sustained  by  reference  to  Smith 
V.  Hewitt-Lea  Lumber  Co.,  66  Wash.  357, 
104  Paa  651,  WllUams  y.  Ballard  Lumber 
Co.,  41  Wash.  346,  83  Pac.  323,  Jordan  v, 
Seattle,  26  Wash.  61,  86  Pac.  114,  and  Cook 
V.  Cbehalls  Biver  L.  Co.,  48  Wash.  619,  94 
Pac.  189. 

Affirmed. 

CBOW,  C.  J.,  and  PABKEB,  MOUNT,  and 
G0SB5,  JJ.,  concur. 


SUMNBB  LUMBEB  &  SHINGLE  CO.  t. 
PACIFIC  COAST  POWEB  CO.  et  aL 

(Supreme  Court  of  Washington.     April  8, 
1913.) 

1.  Natiqablb  Waters  (|  1*)— OBSTBUtrnoN 
—AcnoN— Burden   of  Proof— Naviqabii.- 

ITT. 

The  navigability  of  streams,  or  that  they 
possess  a  capacity  for  valuable  floatage,  la  a 
question  of  foct  which  he  who  asserts  it  most 
prove. 

[Ed.   Note.— For  other  cases,   see   Navigable 
Waters,  Cent  Dig.  §3  5-16;  Dec.  Dig.  §   1.*] 

2.  Navioable  Waters  (8  1*)  —  Rights  op 
Public  —  "Navigable  or  Floatable 
Stream." 

A  "navigable  or  floatable  stream"  is  one 
that  in  its  natural  condition,  without  artificial 
means  or  aids,  is  susceptible  of  fioatiuK  timber 
products  from  the  forest  to  the  mill,  including 
streams  which  are  subject  to  annually  occur- 
rini;  freshets  of  sufficient  volume  to  float  loga 
or  shiPKie  bolts;  but  a  stream  upon  which,  be- 
tween defeudaut  power  company's  intake  uf  wa- 
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ter  for  a  reservoir  and  its  tailraee  returning  the 
water  to  the  stream,  it  would  be  impoasible  to 
drive  shingle  bolts  without  men  and  teams  as- 
sisting in  breaking  up  jams,  opening  new  chan- 
nels, and  clearing  the  banks  and  bars,  and  re- 
quiring an  expenditure  of  money  therefor,  was 
not  a  "navigable  or  floatable  stream." 

[Kd.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  {§  5-16;  Dec.  Dig.  8  l.» 

For  other  definitions,  see  Words  and  Phrases, 
ToL  5,  pp.  46T5-46»t;  vol.  8,  p.  7728.] 

8.  Navigable   Watorb    ({   86*)— TiTU!— Bed 

OF  Stream. 

The  title  to  the  bed  of  a  small  stream 
which  is  only  navigable  for  the  purpose  of  float- 
ing timber  is  in  the  riparian  owner. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  ${  180-200;  Dec.  Dig.  $ 
36.*] 

4.  Navigable  Waters  Q  22*)  —  Bipabiar 

Rights— Priority  and  Extent. 

The  right  of  a  power  company,  a  riparian 
owner,  to  use  the  water  of  a  floatable  stream 
for  power  purposes  by  construction  of  a  dam, 
intake,  storage  reservoir,  and  tailraee  return- 
ing the  water  to  the  stream  at  a  distance  below 
the  intake,  and  the  right  of  the  boom  company 
to  drive  shingle  bolts,  are  correlative,  and  each 
must  use  his  right  with  due  regard  to  the  ex- 
istence and  protection  of  the  other. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  gg  100-103,  105,  106,  108- 
120,  132,  260;  Deg.  Dig.  t  22.*] 

6.  Navigable  Waters  (|  1»)— Evidence  as 
TO  Navigabilitt— Meander. 

That  a  stream  is  not  meandered  does  not, 
of  itself,  establish  its  character  as  a  navigable 
or  nonnavigable  stream,  and  indicates  nothing 
more  than  that,  in  the  opinion  of  the  officers 
ordering  the  survey,  the  stream  was  not  navi- 
gable. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  |$  5-16;  Dec.  Dig.   i  1.*] 

&  Waters  and  Watsb  Courses  (i  52*)— Ri- 
parian RioHTB— Diminution  of  Flow. 
An  upper  riparian  owner  is  entitled  to  a 
reasonable  use  of  the  stream,  and  any  interrup- 
tion in  its  flow  unavoidable  by  a  reasonable  and 
proper  use  is  permissible,  although  it  dimin- 
ishes the  natural  flow  to  the  lower  owner. 

(Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  44;  Dec.  Dig.  i 
62.»] 

7.  Waters  and  Water  Courses  (|  139*)  — 
Appropriation— Relief. 

In  this  state,  where  no  notice  of  appro- 
priation is  required  for  taking  water  for  power 
purposes,  the  right  relates  back  to  the  first 
substantial  act  of  the  appropriator  for  tlie  ac- 
qnisition  of  the  right,  whether  that  act  be  the 
actual  commencement  of  construction  work  or 
other  necessary  work  incidental  thereto,  pro- 
vided that  reasonable  diligence  is  exercised  in 
finally  perfecting  the  appropriation. 

W'Ed.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  {  139.*] 

8.  Waters  and  Water  Courses  ({  140*)  — • 
Riparian  Rights— Priobitt. 

A  power  company  acquiring  all  riparian 
rights  attached  to  all  lands  abutting  a  river  on 
either  bank  between  its  intake  and  tailraee,  and 
eatabliabiog  its  rights  as  an  appropriator,  is 
entitled  to  such  riparian  rights  as  against  land 
subsequently  becoming  riparian  by  reason  of  a 
change  in  the  river's  course. 

fEd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  {  140.*] 


9.  Natioablb  Waters  ($  1*)— Evidbnck  as 

to  Floatabiutt— Size. 

The  floatability  of  rivers  and  streams  is 
not  to  be  determined  by  their  size,  but  by  their 
capacity  for  valuable  public  use  in  their  natur- 
al cundition. 

[Kd.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  H  5-16;  Dec.  Dig.  |  1.*] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  Ernest  M.  Card,  Judge. 

Action  for  Injunction  by  the  Sumner  Lum- 
ber &  Shingle  Company  against  the  Pacific 
Coast  Power  Company  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal  Revers- 
ed and  remanded,  with  directions  to  dismiss. 

James  B.  Howe,  of  Seattle,  and  John  A. 
Shackleford,  of  Tacoma,  for  appellants.  R 
N.  Steele  and  Troy  &  Sturdevant,  all  of 
Olympla,  for  respondent 

MORRIS,  J.  The  respondent  company  op- 
erates a  shingle  mill  near  the  mouth  of  the 
Stuck  river.  In  connection  with  its  mill  it 
maintains  a  boom,  and  has  included  in  its 
boom  plat  filed  with  the  Secretary  of  State 
all  of  the  Stuck  river,  and  the  White  river 
from  its  union  with  the  Stuck  river  up  be- 
yond Buckley.  The  Pacific  Coast  Power  Com- 
pany maintains  a  large  electric  power  plant 
near  Dierlnger.  To  obtain  water  for  generat- 
ing this  power  it  has  obtained,  through  the 
purchase  of  riparian  lands  or  the  acquire- 
ment of  water  rights,  all  of  the  riparian 
rights  (except  as  to  one  small  piece  that  will 
be  hereafter  referred  to)  upon  the  White  and 
Stuck  rivers  between  points  near  Buckley 
and  Dleringer,  a  distance  of  approximately 
18  miles.  At  the  point  near  Buckley  the 
power  company  has  constructed  a  dam,  and 
by  flume  and  canal  conveys  the  water  from 
Its  Intake  to  Lake  Tapps,  which  Is  used  as 
a  reservoir  for  storage  of  the  water  for  use 
at  such  times  as  the  natural  flow  would 
prove  Insuffldent  for  the  purpose  required. 
From  Lake  Tapps  the  water  Is  conveyed  to 
the  power  house,  and  thence,  through  a  tall- 
race.  It  finds  its  way  Into  the  Stuck  river. 
Prior  to  the  incorporation  of  the  power  com- 
pany on  January  17,  1908,  the  Tacoma  In- 
dustrial Company  and  the  White  River  Pow- 
er Company  had  acquired  water  rights  and 
lands  along  the  White  river,  and  as  early  as 
1903  engineering  and  construction  work  had 
commenced  by  one  or  the  other  of  these  com- 
panies. At  the  time  of  appellant's  Incorpora- 
tion these  other  companies  conveyed  all  their 
rights  and  property  to  It  Appellant  then 
proceeded  with  the  developmoit  of  the  power 
scheme  and  the  construction  of  Its  power 
plant,  and  up  to  the  time  of  trial  had  ex- 
pended in  construction  work  about  $5,000,- 
000;  the  plant  being  completed  in  October, 
1011.  *rhe  respondent  was  Incorporated  In 
July,  inos,  and  began  the  construction  of  its 
mill,  which  was  completed  and  started  oper- 
ations In  October,  lOOS.  In  .\UKUst,  1910, 
the   shliitfle   company   purchased   the    cedar 


•For  otlter  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Kaj-No.  Sertea  &  Rep'r  Indexes 
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upon  a  tract  of  land  located  some  distance 
above  the  dam  and  Intake  of  the  power  com- 
pany, under  which  contract  it  was  bound  to 
remove  the  cedar  within  three  years.  This 
land  Is  referred  to  in  the  record  as  the  St 
Paul  land.  In  August,  1911,  subsequent  to 
the  commencement  of  this  action,  the  shin- 
gle company  agreed  to  purchase  from  the 
Northern  Pacific  Railway  40  acres  of  land 
on  Wtiite  river,  between  the  dam  and  intake 
of  the  power  company  and  the  point  where 
the  water  is  returned  to  Stuck  river.  This 
land  is  referred  to  as  the  Northern  Pacific 
land.  When  the  powet  company  acquired  all 
the  riparian  rights  on  these  rivers  In  1908, 
tills  Northern  Pacific  land  was  not  riparian 
to  either  river.  Subsequently  the  White 
river  changed  its  course,  and  as  a  result  of 
such  change  about  250  feet  of  this  Northern 
Pacific  land  now  abuts  on  the  river.  This 
action  was  commenced  by  the  shingle  com- 
pany to  enjoin  the  power  company  from 
maintaining  Its  dam  and  diverting  the  waters 
of  White  river  at  its  intake,  alleging  that 
such  diversion  would  destroy  the  two  rivers 
as  a  water  highway  and  prevent  the  shingle 
company  from  getting  its  timber  or  that  of 
others  to  its  mill,  and  destroy  its  business  ^s 
a  booming  company.  The  court  below  grant- 
ed such  an  injunction,  and  the  power  com- 
pany has  appealed. 

The  appeal  presents  only  questions  of  law; 
all  the  material  facts  being  conceded.  In  de- 
termining the  respective  rights  of  these  par- 
ties to  the  rivers  and  the  use  of  their  wa- 
ters, the  first  point  to  t>e  decided  is  the  char- 
acter of  these  two  rivers.  Tl>ey  are  prac- 
tically one  river,  and  will  be  treated  as  sucli. 
Respondent  company  made  its  first  drive  in 
September,  1908,  since  which  time  it  has 
made  14  drives  from  points  below  appel- 
lant's intake  and  4  drives  from  above  the 
intake.  In  order  to  make  these  drives,  it 
has  expended  about  $700  in  improving  the 
river  for  driving  purposes,  in  removing  boul- 
ders and  other  obstructions,  making  new 
chnnnels,  and  other  like  worlj.  There  is 
much  testimony  in  the  record  as  to  whether 
it  Is  possible  to  make  a  drive  without  the 
use  of  the  banks,  it  being  conceded,  as  we 
understand  it,  that  such  drives  could  not 
be  made  without  using  the  bed  of  the  stream; 
and,  Willie  there  is  no  dispute  as  to  the  fact 
ttiat  no  drive  has  been  made  without  the 
use  of  the  banks,  the  lower  court  seemed  im- 
pressed with  the  opinions  of  witnesses  that 
it  could  be  done,  and  found  "that  in  driving 
shingle  bolts  down  the  said  rivers  to  plain- 
tiff's mill  drivers  have  been  accustomed  to 
frequently  go  upon  the  banks  of  the  streams 
above  the  Une  of  high-water  mark,  but  that 
It  is  not  necessary  so  to  do,  although  it  is 
necessary  in  driving  on  the  said  streams 
for  the  drivers  to  go  upon  the  bed  of  the 
streams."  Whether  or  not  a  drive  could  lie 
made  without  the  use  of  the  banks,  we  are 
unable  to  say.    We  think  it  is  better  to  take 


the  facts  as  they  appear,  rather  than  the 
opinions  of  witnesses,  given  for  the  purposes 
of  obtaining  or  defeating  relief  in  litiga- 
tion. It  is  clear,  however,  that  it  would  be 
Impossible  to  drive  these  rivers  without  men 
and  teams  assisting  in  breaking  up  jams, 
opening  up  new  channels,  and  keeping  the 
bolts  from  lodging  on  the  banks  and  bars. 
We  not  only  have  the  evidence  of  witnesses 
as  to  what  was  done,  but,  through  the  me- 
dium of  about  200  pictures,  we  have  been 
able  to  get  a  fair  view  of  the  difficulties  en- 
countered and  the  obstacles  overcome  In 
malUng  a  drive.  It  Is  apparent  that,  if  de- 
pendency was  had  upon  the  natural  condi- 
tion of  these  streams,  few,  if  any,  shingle 
bolts  would  ever  reach  respondent's  mill. 
The  river  is  a  glacial  stream,  subject  to  ma- 
terial variation  during  each  summer  day  on 
account  of  the  glacial  tide.  A  chart  show- 
ing the  flow  is  in  the  record.  EYom  this 
chart  it  appears  that  it  is  not  an  unusual 
thing  for  the  flow  to  increase  or  diminish 
nearly  100  per  cent,  within  a  day  or  two. 
The  result  of  this  intermittent  flow  Is  that 
the  bolts  are  lodged  all  over  the  bed  of  the 
river,  which,  on  account  of  numerous  jiast 
floods  and  erosions,  averages  nearly  100  feet, 
and  require  constant  handling  to  keep  them 
in  the  drive. 

[1-3]  The  navigability  of  streams,  or  that 
they  possess  a  capacity  for  valuable  float- 
age, is  a  question  of  fact,  and  be  who  asserts 
it  must  prove  it  To  be  navigable  or  float- 
able in  law,  the  stream  must  possess  such 
characteristic  in  its  natural  state.  If  arti- 
ficial means  or  aids  are  necessary  In  making 
use  of  the  stream  to  float  timber,  the  stream 
is  not  floatable.  This  rule  was  first  announc- 
ed by  this  court  in  East  Hoqulam  Boom  Co. 
V.  Neeson,  20  Wash.  142,  54  Pac.  1001,  where 
it  was  said:  "It  la  well  settled  that  a  stream 
which  can  only  be  made  navigable  or  float- 
able by  artificial  means  is  not  a  public  high- 
way." The  same  rule  was  announced  in 
Griffith  v.  Holman,  23  Wash.  347,  63  Pac. 
239,  54  L.  R.  A.  178,  83  Am.  St  Rep.  821. 
In  Watkins  v.  Dorris,  24  Wash.  636,  64  Pac. 
840,  54  L.  R.  A.  199,  a  new  element  of  float- 
ability  was  announced  in  holding  that  streams 
which  can,  during  annually  recurring  fresh- 
ets, be  used  profitably  for  the  floating  of 
logs  must  be  held  to  be  public  highways  for 
such  purposes;  that,  while  in  such  streams 
the  title  to  the  beds  might  be  In  the  riparian 
owner,  such  title  was  subject  to  an  easement 
in  the  public  to  use  the  stream  for  fioatlng 
logs  and  timber  products;  and,  while  soch 
use  as  a  public  highway  could  not  be  denied, 
the  easement  was  confined  to  the  stream, 
and  neither  the  banks  nor  the  soil  in  such  a 
stream  as  the  one  then  being  considered 
could  be  used  as  an  aid  to  floatabillty  with- 
out the  landowner's  consent,  or  right  obtain- 
ed by  operation  of  law.  We  next  had  oc- 
casion to  rule  on  this  same  question  in  Mon- 
roe Mill  Co.  V.  Meussel,  35  Wash.  487,  77  Pac. 
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S13,  70  L.  R.  A.  272, 102  Am.  St  Bepi.  905.  and; 
foUowtng  Watkins  t.  Dorris,  it  was  held  Uiat 
a  stream  which,  ia  its  natural  state.  Is  ca- 
pable of  floating  shingle  bolts  after  heavy 
rains  and  during  freshets,  which  occur  with 
periodic  regularity  in  the  spring  and  fall  of 
each  year,  without  the  storage  of  water  by 
dam  is  a  navigable  stream  for  the  purpose 
of  floating  shingle  bolts  and  other  timber 
products.  As  determining  that  such  a  rule 
was  in  this  state  one  of  necessity,  It  was 
there  said:  "The  reasons  leading  to  the  bedd- 
ing in  this  state  and  others,  where  the  tim- 
ber Industry  is  important,  that  streams  which 
are  navigable  In  fact  for  the  floatage  of  tim- 
ber to  market  shall  be  public  highways  for 
that  purpose  are  founded  upon  commercial 
convenience  and  necessity,  becaiise  of  tbe 
environment  of  the  industry.  Much  of  the 
timber  grows  in  the  mountains,  also  upon 
the  foothills,  and  In  other  localities  which 
are  Inaccessible  by  means  of  transportation 
facilities  without  great  expense.  Nature,  has, 
however,  provided  numerous  streams  which 
flow  out  from  these  timber  centers,  and 
which  are  available  highways  for  the  car- 
riage of  the  timber  to  market  In  a  locality 
so  situated  it  seems  reasonable  that  these 
highways  should  be  used  for  such  purposes. 
It  is  true  the  majority  of  these  streams,  be- 
ing unmeandered,  pass  over  private  property, 
and  their  beds  are  owned  by  the  adjacent 
landowner.  But  the  lands  are  naturally  bur- 
dened, if  it  be  a  burden,  by  the  streams  them- 
selves, with  their  defined  banks  and  flowing 
water,  and  it  is  not  an  additional  burden  to 
tbe  landowner  for  the  timber  product  to  float 
along  with  the  already  running  water,  pro- 
vided it  is  so  done  as  not  to  damage  his  land. 
His  rights  in  the  latter  particular  must  how- 
ever, be  strictly  and  carefully  guarded.  Un- 
der the  former  decisions  of  this  court,  and 
for  the  further  reasons  herein  assigned,  the 
court  did  not  err  In  holding  tliat  Woods 
cre^  is  a  navigable  stream  for  the  floatage 
of  sblngle  bolts."  To  which  was  added  later 
on  in  the  opinion:  "We  believe  we  went  as 
far  as  we  should  go  In  the  Interest  of  public 
convenience  when  we  held,  lit  Watkins  v. 
Dorris,  supra,  that  private  landowners  hold 
the  bed  of  unmeandered  streams  subject  to 
the  easement  of  driving  timber  products  over 
the  land.  But  we  tried  to  make  it  clear  In 
that  case  that  the  timber  driver  must  confine 
himself  and  his  operations  to  the  highway 
itself,  the  bed  of  the  stream,  until  tbe  land- 
ownw  consents  to  tbe  use  of  the  banks,  or 
until  the  right  to  their  use  has  been  acquired 
in  a  lawful  manner.  If  more  emphatic  state- 
ment of  that  rule  is  necessary,  we  now  wish 
to  be  understood  as  making  it,  with  all  need- 
ed emphasis.  The  fundamental  principle  of 
right  In  the  landowner  to  control  his  own 
premises,  outside  of  the  bed  of  the  stream, 
must  not  be  violated." 

The  navigability   of  a  stream  that  will 
float  timber  products  during  natural  freshets 


WHS  next  determined  In  State  ex  reL  U.  T. 
Timber  Co.  v.  Superior  Court,  60  Wash.  193, 
110  Pac.  1017,  and  the  previous  cases  follow- 
ed. It  was,  however,  said  In  that  case  that 
the  fact  that  the  use  of  the  shores  added  to 
the  convenience  of  driving  the  timber  did 
not  affect  the  question  of  the  natural  navi- 
gable capacity  of  the  stream,  quoting  from 
Olson  V.  Merrill,  42  Wis.  203:  "A  stream  is 
none  the  less  navigable  because  persons  using 
it  are  induced  by  convenience  to  prefer  un- 
lawful to  lawful  means  in  aid  of  the  use." 
That  it  was  not  intended  to  depart  from  the 
rule  of  the  prior  cases  is  evident  from  what 
Is  next  said:  "Where  the  use  of  the  shore 
rights  is  required  to  facilitate  the  driving  of 
logs,  they  must  be  acquired  by  private  treaty 
or  by  condemnation."  Our  latest  statements 
of  the  rights  as  to  the  banks  and  beds  of 
these  small  streams  is  found  in  Berryman  v. 
Elast  Hoquiam  Boom  &  Logging  Co.,  C8  Wash. 
657,  124  Pac.  130,  where  it  was  held  that  the 
right  to  damage  riparian  lands  by  splash 
dams  could  be  acquired  by  prescription,  but 
if  not  so  acquired  "persons  have  no  right  to 
use  or  Interfere  with  the  beds  or  banks  of  a 
stream  without  the  riparian  owner's  con- 
sent." 

From  these  decisions  It  can  be  gathered 
that  the  present  rule  in  this  state  Is  that  a 
navigable  or  floatable  stream  is  one  that  in 
Its  natural  condition,  without  artificial  means 
or  aids,  is  susceptible  of  floating  timber  prod- 
ucts from  the  forest  to  the  mill,  and  that 
streams  which  are  subject  to  annually  oc- 
curring freshets  of  sufficient  volume  to  float 
logs  or  shingle  bolts  are  considered  floatable 
in  their  natural  condition,  and  that  as  be- 
tween the  riparian  owner  and  the  timber 
driver  the  driver  must  conflne  himself  to  the 
stream  itself,  and  cannot  make  use  of  the 
banks  until  the  right  to  such  use  Is  obtained 
by  grant,  prescription,  or  eminent  domain. 
That  such  is  the  rule  in  other  states,  where 
the  law  has  been  molded  to  fit  natural  con- 
ditions and  necessities  as  referred  to  in  Mon- 
roe Mill  Co.  V.  Menzel,  supra,  is  apparent 
from  the  following  cases:  Carlson  v.  St 
Louis  River  Dam  &  Imp.  Co.,  73  Minn.  128, 
75  N.  W.  1044,  41  L.  R.  A.  371,  and  note  72 
Am.  St.  Rep.  610;  Moore  v.  Sanborne,  2 
Mich.  519,  59  Am.  Dec.  209 ;  Brown  v.  Chad- 
bourne,  31  Me.  9,  50  Am.  Dec.  041;  Treat  v. 
Lord,  42  Me.  652,  66  Am.  Dec.  298;  Pearson 
V.  Rolfe,  76  Me.  380,  where  it  is  said:  "The 
log  driver  takes  the  waters  as  they  run,  and 
the  bed  over  which  they  flow  as  nature  pro- 
vides. Nor  has  any  person  the  right  unless 
upon  his  own  land,  or  under  legislative  grant 
to  improve  Its  navigation.  •  •  *  It  is 
settled  in  this  state  that  the  riparian  owner 
owns  the  bed  of  the  river  to  the  middle  of  tbe 
stream.  He  owns  all  the  rocks  and  natural 
barriers  in  it  He  owns  all  but  the  public 
right  of  passage.  The  right  of  passage  doea 
not  include  any  right  to  meddle  with  the 
rocks  or  soil  in  the  bed  of  the  river."    In 
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Thunder  Bay  River  Booming  Co.  t.  Speechly, 
31  Midi.  336,  18  Am.  Rep.  184,  in  dlscasslng 
the  same  relattve  rights,  it  Is  said  the  right 
of  the  public  in  a  navigable  or  floatable 
stream  is  a  right  only  to  the  stream  'in  Its 
natural  state  and  ordinary  capacity,"  and 
that  those  terms  include  periodical  fluctua- 
tions in  the  volume  and  height  of  the  water 
"recurring  as  regularly  as  the  seasons,"  and 
that  "any  attempt  to  create  capacity  at  other 
times  at  the  expense  of  private  interests  can 
be  justified  only  on  an  assessment  and  pay- 
ment of  compensation."  In  Haines  v.  Hall, 
17  Or.  165,  20  Pac.  831,  8  L  K.  A-  609,  we 
find  a  similar  condition  to  that  «hown  In  this 
record.  In  order  to  drive  the  logs  down  the 
stream,  men  were  employed  and  stationed 
along  the  bank  with  cant  hool^s  and  other 
appliances  to  prevent  the  logs  from  lodging, 
and  to  roll  them  back  into  the  stream,  drag 
them  over  gravel  bars,  turn  them  around 
bends,  break  Jams,  etc.  In  dealing  with  this 
situation  the  court  said:  "A.  stream  that 
cannot  be  used  without  employing  the  means 
and  appliances  which  the  appellant  made  use 
of,  in  order  to  float  his  logs  down  this  one, 
certainly  ought  not  to  be  regarded  as  a  pub- 
lie  highway  for  any  purpose."  In  Feiger  v. 
Robinson,  3  Or.  455,  the  court  makes  use  of 
this  language:  "Any  stream  in  which  logs 
will  go  by  the  force  of  the  water  is  navi- 
gable." Kamm  v.  Nonnand,  50  Or.  9,  91 
Pac,  448,  11  L.  a  A.  (N.  S.)  290,  126  Am.  St 
Rep.  698,  after  reviewing  numerous  author- 
ities, reaches  the  same  conclusion. 

[4]  Following  tile  rule  as  established  by 
these  authorities  and  many  others  examined, 
but  not  cited,  we  reach  the  conclusion  that 
this  river,  between  the  intake  and  tailrace  of 
the  appellant,  Is  not  a  navigable  or  floatable 
stream.  If  we  should  announce  a  different 
conclusion  and  hold  that  It  was  floatable,  the 
right  of  respond«it  to  make  such  use  of  it 
would  not  be  superior  to  appellant's  right  as 
a  riparian  owner  to  use  the  water  for  power 
purposes.  In  such  a  case  the  rights  would 
be  correlative,  and  each  must  use  bis  right 
with  due  regard  to  the  existence  and  protect 
tion  of  the  other.  Middleton  v.  Flat  River 
Boom  Ck>.,  27  Mich.  533 ;  Buchanan  v.  Grand 
River  Co.,  48  Mich.  364,  12  N.  W.  490;  White 
Itiver  Log  &  Boom  Co.  v.  Nelson,  46  Mich. 
5T8,  8  N.  W.  587,  909.  So  that  even  under 
such  a  holding  we  could  not  sustain  the  low- 
er court  in  enjoining  the  appellant  from  Its 
use  of  the  water. 

[5]  Stuck  river  is  not  meandered,  while 
White  river  Is  meandered  only  upon  the 
right  bank.  That  a  stream  is  not  meandered 
does  not,  of  Itself,  establish  Its  character  as  a 
navigable  or  nonnavigable  stream.  It  would 
Indicate  nothing  more  than  that,  in  the  opin- 
ion of  the  officers  ordering  or  making  the 
survey,  the  stream  was  not  navigable.  Grif- 
fith v.  Holman,  23  Wash.  347,  63  Pac.  239, 
54  L.  R.  A.  178,  83  Am.  St  Rep.  821 ;  Lowns- 


dale  T.  Grays  Harbor  Boom  Co.,  21  Wash. 
542,  58  Pae.  663. 

Respondent  contends  that  it  has  riparian 
rights  under  its  ownersliip  of  the  timber  on 
the  St  Paul  land  above  the  Intake.  It  has, 
however,  no  ownership  in  those  lands,  hav- 
ing acquired  only  the  right  to  remove  the 
cedar  timber  therefrom.  Appellant's  use  of 
the  water  in  no  way  infringes  upon  any  ri- 
parian right  attaching  to  these  lands,  nor  in- 
terferes to  any  extent  with  the  flow  of  wa- 
ter to  which  the  land  itself  Is  entitled  by  rea- 
son of  its  riparian  situation.  Neither  does  it 
appear  to  us  that  respondent's  riparian  rights 
below  the  tailrace  are  in  any  way  interfered 
with:.  It  contends  that  appellant  as  an  up- 
per riparian  owner,  has  no  right  to  disturb 
the  flow  of  the  river  in  any  manner  so  as  to 
increase  or  diminish  the  flow  at  any  particu- 
lar time,  citing  Cooley  on  Torts,  694;  that 
it  is  an  unreasonable  detention  of  waters  to 
gather  It  into  reservoirs  and  discharge  It  oc- 
casionally In  order  to  Increase  the  natural 
flow.  Referring  to  the  language  of  the  en- 
tire section  from  wlilch  this  citation  Is  taken, 
we  find  that  while  It  sets  forth  the  general 
rule  that  each  riparian  ownw  Is  entitled  to 
the  steady  flow  of  the  stream  according  to 
its  natural  flow,  it  also  adds  that  to  apply 
this  rule  strictly  would  be  to  preclude  the 
best  use  of  flowing  waters,  and  where  power 
Is  desired  the  rule  must  yield  to  the  necessity 
of  gathering  the  water  into  reaervcAn,  and 
that  such  use  is  a  proper  and  lawful  use 
when  made  in  good  faith  and  for  a  useful 
purpose,  with  as  Uttle  interference  with  the 
rights  of  other  proprietors  as  is  reasonably 
practicable  under  the  circumstances,  and  that 
for  this  purpose  It  Is  not  unreasonable  nor 
imlawful  to  detain  surplus  water  not  used 
in  the  wet  season  and  discharge  it  in  proper 
quantities  in  the  dry  season.  We  have  before 
referred  to  the  fluctuations  in  the  natural 
flow  of  these  streams.  We  think  It  Is  estab- 
lished by  this  record  that  while  appellant 
was  feeding  its  reservoir,  there  was  an  inter- 
ference with  the  flow  past  respondent's  ri- 
parian lands;  that  since  the  plant  has  been 
completed  the  flow  of  the  water  has  been 
equalized  below  the  tailrace,  and  no  interrup- 
tions to  speak  of  have  occurred. 

[8]  Neither  do  we  think  it  Is  the  law  that 
there  can  be  no  diminution  whatever  to  the 
natural  flow  of  the  stream  to  the  lower  own- 
er in  the  use  made  by  the  upper  owner.  Such 
a  rule  would  deny  the  upper  owner  any  val- 
uable use  of  the  water.  Each  owner  is  en- 
titled to  a  reasonable  use,  and  any  interrup- 
tion In  the  flow  unavoidable  by  a  reasonable 
and  proper  use  is  permissible.  McEvoy  ▼. 
Taylor,  56  Wash.  357,  105  Pac.  851,  26  L.  R. 
A.  (N.  S.)  222 ;  Dumont  v.  Kellogg,  29  Mich. 
420,  18  Am.  Rep.  102;  Red  River  Mills  ▼. 
Wright  30  Minn.  249,  15  N.  W.  167,  44  Am. 
Rep.  194. 

[7,  IJ  The  next  question  to  be  determined 
is  whether  the  Northern  Pacific  land  is  en- 
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UUed  to  riparian  rights  as  against  appellant 
At  tile  time  appellant  acquired  Its  rights  on 
the  river  this  4a«cre  tract  did  not  abut  upon 
the  river.  The  rights  acquired  by  appellant 
Included  all  riparian  rights  attaching  to  all 
lands  abutting  the  river  on  either  bank,  be- 
tween Its  Intake  and  tailrace.  Subsequently 
the  river  changed  its  course,  and  at  the  time 
of  the  trial  ran  across  one  end  of  the  40  for 
a  distance  of  about  260  feet.  Respondent 
contends  that  the  rule  applicable  to  gradual 
erosion  on  one  bank  and  gradual  accretion 
on  tbe  other  should  be  applied.  While  that 
rule  la  well  established.  It  does  not  seem  to 
08  that  it  is  a  proiper  one  whereby  to  meas- 
nre  these  water  rights.  Appellant,  under 
the  doctrine  of  relation,  became  irassessed  of 
the  right  to  the  use  of  the  water  in  this  riv- 
er in  January,  1908.  Its  rights  as  an  appro- 
priator  then  became  fixed  and  established, 
and  are  superior  to  the  rights  of  respondent 
as  the  owner  of  land  becoming  riparian  sub- 
sequent to  that  appropriation.  In  states  such 
as  ours,  where  no  notice  of  appropriation  is 
required  for  taking  water  for  power  purpos- 
es, the  right  relates  back  to  the  first  sub- 
stantial act  of  the  approprlator  for  the  ac- 
quisition of  the  right,  whether  that  act  be 
the  actual  commencement  of  construction 
work  or  other  necessary  work  incident  there- 
to, provided  always  that  reasonable  diligence 
is  exercised  in  finally  perfecting  the  appro- 
priation. Kinney  on  Irrigation  and  Water 
RlghtSi  I  747,  where  this  rule  is  announced 
and  the  supporting  cases  dted.  Respondent 
attadcs  the  diligence  of  appellant  in  proceed- 
ing with  its  work;  but,  without  referring  to 
the  evidence  which  leads  us  to  a  different 
condnslon,  we  think  It  abundantly  appears 
that,  for  a  work  of  such  magnitude,  appel- 
lant proceeded  with  all  proper  diligence,  and 
that  at  no  time  from  its  first  adoption  of  its 
plan  to  the  final  completion  of  the  plant,  so 
t&T  as  this  record  discloses,  can  it  be  said 
there  te  any  act,  or  the  lade  of  any  act,  on 
the  part  of  appellant  that  wonid  Indicate 
any  abandonment  or  desire  to  unnecessarily 
prolong  its  construction  work.  We  therefore 
hold  that  appellant's  rights  as  a  prior  appro- 
prlator are  superior  to  the  rights  obtained  by 
respondent  by  reason  of  the  Northern  Pacific 
land  becoming  riparian.  There  is  no  ques- 
tion submitted  by  this  appeal  as  to  the  fioata- 
blllty  of  these  rivers  during  annually  recur- 
ring freshets.  In  fact,  it  Is  conceded  that, 
if  fioatable  at  all,  they  are  only  so  during  the 
summer  months,  and  that  during  the  winter 
months  or  other  times  when  the  streams  are 
subject  to  freshets  or  high  water  it  is  im- 
practicable, if  not  impossible,  to  drive  shingle 
bolts,  as  the  current  is  so  swift  the  bolts  will, 
to  use  the  expression  of  one  witness,  "dn<^" 
the  boom  and  pass  beyond  it. 

In  citing  other  cases  from  our  own  state 
we  should  have  referred  to  the  case  of  Kala- 
ma  Electric  Light  &  Power  Co.  v.  Kalama 


Driving  Co.,  48  Wash.  612,  94  Pac.  4«9,  126 
Am.  St  Rep.  948,  22  L.  R.  A.  (N.  8.)  641, 
which,  as  here,  was  a  contest  between  a  pow- 
er company,  claiming  the  right  to  the  use  of 
the  water  as  a  riparian  owner  and  prior  ap- 
propriator,  and  a  driving  company,  claiming 
the  right  to  create  artificial  freshets  by 
means  of  splash  dams  -upon  which  to  drive 
logs  during  seasons  when  the  natural  flow  of 
the  stream  was  insuificlent  That  case  dif- 
fers from  this,  in  that  it  was  there  held  that 
because  of  the  stream  being  fioatable  at  times 
of  natural  recurring  freshets,  it  was  naviga- 
ble. The  driving  company  also  had  the  right 
to  construct  dams  and  gather  water  for  ar- 
tificial fiows.  The  rule  announced  was  that 
the  power  company,  as  a  riparian  owner  and 
prior  ai^roprlator,  had  the  superior  right  to 
water  for  power  purposes,  and  could  enjoin 
the  driving  company  from  retarding  the  fiow 
of  the  stream  in  order  to  gather  the  water  in 
its  dams  for  the  puriMMe  of  creating  artificial 
splashes.  While  the  facts  are  not  parallel, 
the  principle  upon  which  the  decision  rested 
— the  superior  rights  of  the  riparian  owner 
and  prior  approprlator — ^is  valuable  in  deter- 
mining the  rights  submitted  by  this  appeaL 

II]  Counsel  for  respondent,  in  bis  argu- 
ment, called  attention  to  the  fact  that  a 
number  of  streams  In  this  state,  smaller  than 
White  river,  have  been  held  fioatable.  This 
may  be  true.  The  fioatablllty  of  rivers  and 
streams  is,  however,  not  to  be  determined  by 
their  size,  but  by  their  capacity  for  valuable 
public  use  in  their  natural  condition,  irre- 
spective of  their  size.  The  right  to  the  use 
of  the  waters  of  these  rivers  for  booming  and 
driving  purposes  Is  sought  by  respondent 
principally,  if  not  entirely,  for  its  own  use  in 
bringing  shingle  bolts  to  its  mill.  While  it 
has  the  power,  under  Its  incorporation,  to  act 
in  such  capacity  for  the  public,  it  never  has 
done  so,  but  has  confined  Its  operations  to 
driving  and  booming  shingle  bolts  intended 
for  its  own  mUL  These  facts  are  worthy  of 
mention  only  in  suggesting  that,  in  so  far  as 
the  public  use  or  benefit  is  affected,  the  use 
of  the  water  of  these  rivers  as  desired  by 
ai>pellant  serves  a  great  public  need,  while 
that  of  respondent  Is,  in  effect,  for  its  own 
private  use. 

The  judgment  is  reversed  and  the  cause  re- 
manded, with  instructions  to  dismiss. 

MOUNT,  MAIN,  EIjLIS,  and  FULLER- 
TON,  JJ.,  concur. 


In  re  LEAHY  AVE.  IN  CITY  OF  SEATTLE. 

(Supreme  Court  of  Washington.     April  7, 
1913.) 

1.  Municipal  Cobpobations  ({  311*)— Pub- 
lic Impboveuents  —  Pbeuuirabt  Oani- 
NANCES— Amendment. 

Under  Rem.  &  Bal.  Code,  (  7769,  provid- 
ing that,  when  a  city  shall  desire  to  condemn  or 


•For  otber  esses  see  same  topic  and  Mctlon  NUHBiBB  la  Deo.  Dlf.  *  Am.  Die.  Ker-No.  Sertee  *  Bep'r  Indexes 
131P.-15 


Digitized  by 


v^oogle 


226 


131  PACIFIC  KEPORTEB 


(Wash. 


damage  land,  it  shall  provide  therefor  by  ordi- 
nance, and  that,  unless  such  ordinance  shall 
provide  that  the  improvement  shall  be  paid  for 
wholly  or  in  part  by  special  assessment  upon 
property  benehted,  compensation  therefor  shall 
be  made  from  the  general  funds  of  the  city, 
and  section  7790,  providing  that  it  shall  be  the 
duty  of  the  eminent  domain  commissioners  to 
examine  the  locality  where  the  improvement  is 
proposed  to  be  made  and  the  property  which 
will  be  especially  benefited  thereby,  and  to  es- 
timate what  proportion  of  the  total  cost  will 
be  of  benefit  to  the  public  and  what  proportion 
a  benefit  to  the  property  to  be  benefited  and 
apportion  the  cost  accordingly,  but  that  the  leg- 
islative body  of  the  city  may,  in  tlie  ordinance 
initiating  the  improvement,  establish  an  assess- 
ment district  which  shall  be  conclusive  on  the 
commissioners,  an  ordinance  initiating  an  im- 
provement and  defining  the  assessment  district 
could  be  afterwards  amended  so  as  to  leave  the 
determination  of  the  property  benefited  by  the 
improvement  to  the  eminent  domain  commis- 
sion, since  ordinances  providing  for  public  im- 
provements may  be  amended  so  long  as  vested 
rights  of  individuals  are  not  adversely  affected, 
and  the  only  vested  right  of  a  person  wfiose 
property  is  assessed  for  the  improvement  is  the 
right  to  notice  of  the  assessment  and  to  an  op- 
portunity to  be  heard,  which  was  not  affected 
by  8uch  amendment 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  823,  825 ;  Dec.  Dig. 
§  311.«] 

2.  Municipal  Corporations  (§  323*)— Pim- 
Lic  Improvements— Preliminary  Proceed- 
ixoR— RmiiTS  OF  Persons  Assessed. 

While  owners  of  property  liable  to  be  as- 
sessed for  a  contemplated  improvement  may 
have  a  natural  right  to  peaceably  assemble  and 
protest  against  the  improvement,  they  have  no 
absolute  right  to  have  their  protest  granted  or 
to  maintain  an  action  or  proceeding  in  the 
courts  if  the  protest  is  not  granted. 

[Ed.  Note. — For  other  cases,  see  Afunicipal 
Corrior-Uions,  Cent.  Dig.  §§  842-846;  Dec.  Dig. 
§  323.»] 

3.  Emi.nent  Domain  (8  ITS'l— Parties— Pub- 
lic Improvements— Preliminary  Proceed- 
inos--rlo~ht8  of  persons  assessed. 

An  owner  of  property  liable  to  be  assessed 
for  a  public  improvement  has  no  legal  right  to 
appear  by  counsel  in  the  trial  of  the  condemna- 
tion cases  against  the  persons  whose  property 
will  be  taken  or  damaged  by  the  improvement; 
the  duty  of  conducting  such  proceedings  de- 
volving upon  the  city. 

[Ed.  Note.- For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  §§  479,  484-487;  Dec.  Dig. 
I  178.»] 

4.  Municipal  Cobpobations  (S  311*)— Pub- 
lic Improvements  —  Preliminary  Ordi- 
nances— Amendment. 

Where  the  section  of  an  ordinance  initiat- 
ing a  public  improvement  which  provided  that 
the  cost  should  be  paid  by  special  assessment 
upon  an  assessment  district  therein  described 
was  thereafter  repealed,  thus  leaving  such  cost 
to  be  paid  by  the  city,  an  ordinance  amending 
such  section  b.v  making  it  provide  for  the  pay- 
ment of  the  cost  by  special  assessment  upon 
property  specially  benefited  was  not  invalid  on 
the  ground  that  there  was  no  section  on  which 
the  amendment  could  operate  owing  to  the  pre- 
vious repeal  of  that  section,  since  the  ordinance 
could  be  amended  by  adding  an  additional  sec- 
tion, which  was  all  that  the  amendment  did  in 
effect. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  823,  825 ;  Dec.  Dig. 
S  311.*] 


Department  2.  Appeal  from  Superior  Court, 
King  County;    Kenneth  Mackintosh,  Judge. 

Proceeding  by  the  City  of  Seattle  to  con- 
demn private  property  for  the  laying  off, 
opening,  widening,  extending,  and  establish- 
ing of  Leary  avenue  In  the  city  of  Seattle, 
and  changing  and  establishing  of  the  grades, 
and  grading  and  regradlng  thereof,  as  pro- 
vided for  and  spedfled  in  Ordinance  No. 
21.303  of  said  city,  approved  July  2,  1909. 
From  an  order  setting  aside  an  assessment 
of  benefits  and  directing  a  new  as.sessment, 
the  city  appeals,  and  from  a  part  thereof 
certain  property  owners  file  cross-appeal. 
Reversed  and  remanded,  with  Instructions. 

James  E.  Bradford,  C.  6.  White,  and  M.  S. 
Good,  all  of  Seattle,  for  api)ellaiit.  Farrell, 
Kane  &  Strattou,  Kerr  &  McCord,  and  T.  F. 
Bevlngton,  all  of  Seattle,  for  respondents. 

FUIAERTON,  J.  In  June,  1909,  the  city 
council  of  the  city  of  Seattle,  by  Ordinance 
No.  21.303  duly  enacted  and  approved,  pro- 
vided for  the  establishment  of  a  public  street 
and  highway  to  be  known  as  Leary  avenue. 
The  highway  as  laid  out  began  in  the  north- 
erly part  of  the  city  and  extended  lu  a 
southeasterly  direction  to  a  connection  with 
certain  other  principal  highways  theretofore 
established  by  the  city ;  the  purpose  of  the 
highway  being  to  furnish  the  residents  of 
the  part  of  the  city  through  which  It  extended 
a  more  direct  route  on  better  grades  to  and 
from  tlie  business  center  of  the  city  than  the 
existing  streets  afforded  tbem.  The  ordi- 
nance prescribed  the  width  of  the  proposed 
street,  and  established  the  grades  thereon. 
As  laid  out  the  street  extended  in  part  along 
and  across  existing  streets  and  highways, 
some  of  which  were  required  to  be  widened 
and  the  established  grades  thereon  to  be 
changed  to  make  them  conform  to  the  re- 
tiulreinents  of  the  new  street,  and  extended 
in  part  across  lands  in  private  ownership 
which  had  theretofore  been  laid  out  and  plat- 
ted into  lots  and  blocks.  The  ordinance  also 
directed  that  condemnation  proceedings  be 
l)egim  to  acquire  the  necessary  right  of  way, 
and  to  ascertain  tlie  amount  of  damages  the 
construction  of  the  highway  would  entail 
uiwn  holders  of  property  taken  and  damaged 
by  Its  construction.  Proceedhigs  for  that 
purpose  were  thereafter  begun  and  prosecut- 
etl  to  tt  conclusion  by  the  corporation  counsel, 
terminating  in  judgments  in  favor  of  such 
property  holders,  totaling  $351,000 ;  the  Judg- 
ments being  entered  on  January  17,  1011. 

Section  5  of  the  ordinance  provided:  "That 
the  Improvement  i)rovlded  for  In  this  ordi- 
nance be  paid  for  by  special  assessment  upon 
proi)erty  specially  benefited,  included  lu  the 
following  described  district:  [Describing  It] 
Any  part  of  the  costs  of  said  improvement 
that  Is  not  finally  assessed  against  the  prop- 
erty Included  In  the  above  described  district 
shall  be  paid  from  the  general  fund  of  the 
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dty  of  Seattle."  On  February  10,  1911,  the 
dty  council  iiassed  Ordinance  No.  26450,  re- 
pealing section  5  above  quoted.  On  April  6, 
1911,  It  passed  Ordinance  No.  26898,  repeal- 
ing Ordinance  No.  26430,  the  repealing  ordi- 
nance. On  May  22,  1911,  It  passed  an  ordi- 
nance amending  section  6  of  the  original  or- 
dinance G^o.  21303)  by  making  the  same  read 
as  follows:  "Sec.  5.  That  the  improvement 
provided  for  in  this  ordinance  be  paid  for  by 
special  assessment  upon  proiierty  specially 
benefited  In  the  manner  provided  by  law. 
Any  part  of  the  costs  of  said  improvement 
that  Is  not  finally  assessed  against  the  prop- 
erty specially  benefited  shall  be  paid  from 
the  general  fund  of  the  city  of  Seattle." 
Subsequent  to  the  passage  of  these  ordi- 
nances, the  city  caused  to  be  filed  in  the  con< 
demnatlon  proceedings  Its  supplementary  pe- 
tition, praying  the  court  that  an  assessment 
be  made  for  the  purpose  of  raising  the 
amount  necessary  to  pay  the  compensation 
and  damages  awarded  in  that  proceeding; 
praying,  further,  that  the  matter  be  referred 
to  the  eminent  domain  commission  of  the 
city  of  Seattle  with  Instructions  to  make 
such  assessment  "in  the  manner  provided  by 
law."  The  court  granted  the  petition,  and 
thereafter  the  commission  made  an  assess- 
ment upon  the  property  they  deemed  to  be 
specially  benefited  by  the  proposed  improve- 
ment and  returned  their  assessment  Into 
court  in  the  form  of  an  assessment  roll.  In 
making  the  assessment  the  commission  found 
a  much  greater  area  of  territory  to  be  spe- 
cially benefited  by  the  Improvement  than  that 
which  was  included  in  the  district  described 
In  section  5  of  the  initiatory  ordinance  (No. 
21303),  and  assessed  a  consideraole  portion 
of  the  sum  of  money  necessary  to  be  raised 
on  property  lying  outside  the  boundaries 
of  such  district. 

On  the  return  of  the  roll  a  time  was  fixed 
for  a  hearing  thereon,  at  which  a  number  of 
persons  whose  proiJerty  was  affected  by  the 
assessment  appeared  and  protested  against 
the  same,  some  of  whom  owned  property  out- 
side of  the  district  described  in  the  initiatory 
ordinance,  and  some  of  whom  owned  proper- 
ty within  such  district  After  a  hearing  on 
the  protests,  the  court  sustained  the  same 
as  to  all  persons  owning  property  lying  out- 
side of  the  district  described  in  the  initia- 
tory ordinance,  and  overruled  it  as  to  those 
owning  property  inside  of  such  district, 
setting  the  assessment  made  by  the  commis- 
sion aside,  and  directing  that  a  new  assess- 
ment be  made  in  which  the  whole  of  the 
amount  awarded  in  the  condemnation  pro- 
ceeding, after  deducting  therefrom  such  pro- 
Itortion,  if  any,  that  the  commission  should 
find  to  be  a  benefit  to  the  city  generally, 
be  assessed  upon  the  district  described  in 
the  initiatory  ordinance.  The  city  appeals 
from  the  whole  of  the  order,  and  the  proi)er< 
ty  owners  Inside  of  the  original  district  ap- 


peal from  that  part  of  the  order  directing  a 
further  assessment  to  be  made. 

[1]  The  statutes  applicable  to  the  questions 
suggested  by  the  appeals  are  found  in  Rem. 
&  Bal.  Code  at  sections  T769,  778.5,  and  7790. 
These  sections  read  In  part  as  follows: 

"Sec.  7769.  \\Tjen  the  corporate  authorities 
of  any  such  city  shall  desire  to  condemn  land 
or  other  property,  or  damage  the  same,  for 
any  purpose  authorized  by  this  act,  such  city 
shall  provide  therefor  by  ordinance,  and 
unless  such  ordinance  shall  provide  that  such 
Improvement  shall  be  paid  for  wholly  or  in 
part  by  special  assessment  upon  property 
benefited,  compensation  therefor  shall  be 
made  from  any  general  funds  of  such  city 
applicable  thereto.  If  such  ordinance  shall 
provide  that  such  improvement  shall  be  paid 
for  wholly  or  in  part  by  special  assessment 
upon  property  benefited,  the  proceedings  for 
the  making  of  such  special  assessment  shall 
be  as  hereinafter  prescribed,  In  this  act." 

"Sec.  7785.  When  the  ordinance  under 
which  said  improvement  Is  ordered  to  be 
made  shall  not  provide  that  such  improve- 
ment shall  be  made  wholly  by  special  assess- 
ment upon  property  benefited,  the  whole 
amount  of  such  damage  and  costs,  or  such 
part  thereof  as  shall  not  be  assessed  upon 
property  benefited  shall  be  paid  from  the 
general  fund  of  such  city  or  town,  and  if 
sufficient  funds  therefor  are  not  already 
provided,  such  city  or  town  shall  levy  and 
collect  a  sufficient  sum  therefor  as  part  of 
the  general  taxes  of  such  city  or  town,  or 
may  contract  Indebtedness  by  the  Issuance 
of  bonds  or  warrants  therefor  as  in  other 
cases  of  Internal  Improvements." 

"Sec.  7790.  It  shall  be  the  duty  of  such 
commissioners  to  examine  the  locality  where 
the  improvement  Is  proposed  to  be  made  and 
the  property  which  will  be  especially  bene- 
fited thereby,  and  to  estimate  what  proiwr- 
tlou,  it  any,  of  the  total  cost  of  such  im- 
provement will  be  of  benefit  to  the  public, 
and  what  proiwrtlon  thereof  will  be  a  bene- 
fit to  the  property  to  be  benefited,  and  ap- 
portion the  same  between  the  city  and  such 
property,  so  that  each  shall  bear  its  relative 
equitable  proportion,  and  having  found  said 
amounts,  to  apportion  and  assess  the  amount 
so  found  to  be  a  benefit  to,  the  property  upon 
the  several  lots,  blocks,  tracts  and  parcels 
of  land,  or  other  property  in  the  proportion 
in  which  they  will  be  severally  benefited  by 
such  Improvement:  Provided,  that  the  leg- 
islative body  of  the  city  may  in  the  ordi- 
nance initiating  any  such  improvement  es- 
tablish an  as.sessment  district  and  said  dis- 
trict when  so  established  shall  be  deemed  to 
Include  all  the  lands  or  other  property  es- 
pecially benefited  by  the  proposed  improve- 
ment, and  the  limits  of  said  district  when 
so  fixed  shall  be  binding  and  conclusive  on 
the  said  commissioners:  And  provided  fur- 
ther, that  no  proi)erty  shall  be  assessed  a 
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greater  amount  than  It  will  be  actually  bene- 
fited." 

It  seems  to  have  been  the  opinion  of  the 
court  below,  and  It  Is  contended  by  the  re- 
spondents In  this  court,  that  a  municipality 
desiring  to  establish  and  Improve  a  street 
must  In  the  ordinance  Initiating  the  proceed- 
ings determine  the  manner  in  which  it  will 
provide  the  fund  necessary  to  meet  the  cost 
and  expense  of  the  same;  and,  if  it  de- 
termines In  such  ordinance  that  the  whole 
or  some  part  of  such  fund  shall  be  raised 
by  special  assessment  upon  property  bene- 
fited, it  must  provide  in  such  ordinance 
whether  It  will  leave  the  determination  of 
the  district  to  be  assessed  to  the  eminent  do- 
main commission  provided  by  law  to  make 
the  assessment  or  fix  such  district  in  the 
ordinance  Itself,  and  when  it  does  so  provide 
no  subsequent  changes  therein  can  be  made 
which  will  affect  the  property  interests  of 
the  inOUvidual.  In  support  of  these  conten- 
tions it  is  argued  in  the  briefs  that  a  prop- 
erty holder  whose  property  is  proposed  to  be 
assessed  has  an  absolute  right  to  appear  be- 
fore the  body  having  authority  to  initiate 
the  improvement  and  protest  against  the 
same;  and  to  appear  by  counsel  in  the  con- 
demnation proceedings  and  be  heard  as  to 
the  justness  of  the  claims  of  persons  whose 
property  is  taken  or  damaged  by  the  con- 
struction of  the  improvement,  and  "especial- 
ly to  object  to  and  resist  the  entry  of  any 
agreed  verdicts,  which"  are  commonly  enter- 
ed in  such  causes. 

We  have  not,  however,  been  able  to  agree 
with  the  ruling  of  the  trial  court  or  with  the 
contentions  of  the  respondents.  It  is  con- 
ceded by  all  authority  that  ordinances  pro- 
viding for  public  Improvements  may  be 
amended  so  long  as  vested  rights  of  individ- 
uals are  not  adversely  afl^ected  thereby.  This 
rule  is  self-evident,  and  follows  from  the 
very  power  the  city  has  to  enact  ordinances. 
If  therefore  there  were  no  vested  rights  af- 
fected by  the  amendment  in  tliis  instance, 
and  the  amendment  is  sulficient  In  itself, 
there  can  be  no  valid  objection  to  the  amend- 
ment. The  question  then  is,  did  the  amend- 
ment affect  a  vested  right?  It  seems  to  us 
that  it  cannot  be  so  held  because  of  either 
of  the  reasons  suggested  by  the  respondents 
which  we  have  mentioned. 

[2]  While  property  owners  whose  prop- 
erty is  liable  to  be  assessed  for  a  contem- 
plated improvement  may  have  a  natural  right 
to  peaceably  assemble  and  protest  against 
making  the  improvement,  they  have  no  ab- 
solute right  to  have  their  protest  granted, 
or  absolute  right  to  maintain  an  action  or 
proceeding  in  the  courts  based  on  the  right 
if  their  protest  is  not  granted.  Rights  of 
this  character  must  be  based  upon  some  posi- 
tive law  or  statute  especially  conferring  the 
right  as  it  does  not  e.x;lst  as  part  of  the  In- 
herent law  of  the  land.  That  there  is  no 
such  law  or  statute  is  conceded;    hence,  it 


must  follow  we  think  that  no  vested  right 
is  denied  by  the  failure  to  give  property 
holders  whose  property  is  liable  to  be  as- 
sessed to  pay  the  cost  of  a  contemplated  im- 
provement an  opportunity  to  protest  against 
such  Improvement 

[3]  Nor  does  a  property  holder  whose  prop- 
erty Is  liable  to  be  assessed  for  a  public  Im- 
provement have  a  legal  right  to  appear  by 
counsel  In  the  trial  of  the  condemnation 
cases  against  the  persons  whose  property 
will  be  taken  and  damaged  by  the  making 
of  the  Improvement  The  duty  of  conduct- 
ing these  proceedings  Is  devolved  by  statute 
upon  the  city,  and  since  it  has  the  responsi- 
bility of  properly  conducting  the  proceedings 
it  must  follow  that  it  and  it  alone  has  the 
lawful  right  to  appear  in  such  proceedings, 
or  to  be  represented  therein  by  cotmsel. 

Nor  do  we  perceive  any  valid  reason  which 
supports  the  contention.  The  dty  must,  of 
course,  initiate  and  carry  on  a  public  Im- 
provement in  the  manner  prescribed  by  the 
laws  governing  the  procedure,  and  it  is  an 
admittedly  essential  element  of  a  valid  as- 
sessment that  the  owners  of  property  on 
which  an  assessment  is  proposed  to  t>e  lev- 
ied have,  notice  of  the  assessment  and  an 
opportunity  to  be  heard  as  to  its  validity 
and  amount  before  It  becomes  a  fixed  charge 
upon  their  lands.  But  these  mark  the  e.'ctent 
of  their  absolute  rights,  and,  since  there  is 
no  statute  or  charter  provision  of  the  city 
forbidding  the  amendments  of  ordinances  in 
the  particular  here  attempted,  it  cannot  be 
claimed,  of  course,  that  the  amendment  is  in 
violation  of  the  positive  law  governing  the 
procedure;  and,  since  the  amendment  pre- 
ceded the  assessment  and  the  notice  to  the 
property  holders,  it  ia  equally  plain  that  they 
are  precisely  in  the  same  situation  that  they 
would  have  been  in  had  the  district  de- 
scribed in  the  initiatory  ordinance  Includ- 
ed all  of  the  lands  that  are  included  in  the 
roll  returned  by  the  board  of  eminent  do- 
main commission.  They  can  make  every  ob- 
jection against  the  assessment  roll  now  they 
could  have  then  made,  and  this  being  so, 
it  is  manifest  we  think  that  no  vested  right 
of  the  property  holder  has  been  invaded  by 
the  amendment  of  the  ordinance. 

The  principal  cases  cited  as  sustaining  the 
respondents'  contention  are  Spokane  v. 
Browne,  8  Wash.  317,  36  Pac.  26,  Cincinnati 
V.  Seasongood,  46  Ohio  St  296,  21  N.  E.  630, 
and  Houston  t.  McKenna,  22  Cal.  550.  The 
case  from  this  court  announces  the  rule  that 
the  city  could  not  change  its  method  of  as- 
sessment from  a  "plan  according  to  valuation 
to  the  later  one  of  per  front  foot"  If  such 
change  In  method  caused  the  particular  prop- 
erty holder  to  pay  a  greater  sum  than  he 
would  have  been  called  on  to  pay  under  the 
valuation  scheme,  but  that  "otherwise  they 
have  no  right  to  complain."  The  case  from 
Ohio  .seems  to  be  rested  on  the  principle  that 
the  city  was  required  by  the  law  governing 
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the  procedure  to  determine  In  the  Initiatory 
ordlnauce  under  which  of  three  several  meth- 
ods of  making  the  assessment  It  would  pur- 
sue, and  that  It  was  not  permissible  to  there- 
after change  the  procedure.  The  case  from 
Oallfomla  was  rested  on  an  entirely  differ- 
ent principle,  namely,  the  InylolablUty  of  con- 
tracts. It  has  not  seemed  to  us  that  either  of 
these  cases  announce  a  rule  contrary  to  the 
rule  necessary  to  be  followed  in  order  to  up- 
hold the  assessment  before  us,  although  the 
reasoning  on  which  the  Ohio  case  Is  rested 
may  seem  to  be  so  contrary.  But  that  this 
court  did  not  Intend  in  the  case  of  Spokane 
T.  Browne,  supra,  to  hold  that  the  property 
holder  whose  property  is  liable  to  be  assess- 
ed had  a  vested  interest  in  the  proceedings 
initiating  a  public  improvement  is  evidenced 
by  the  later  cases  of  Frederick  v.  Seattle,  13 
Wash.  428,  4S  Pac.  864,  and  Cllne  v.  Seattie, 
13  Wash.  444.  43  Pac.  367,  and  the  cases  fol- 
lowing those  decisions.  In  the  first  of  these 
cases  we  sustained  the  constitutionality  of 
the  statute  of  1893  (Laws  1883,  a  95,  which 
provided  for  a  reassessment  for  local  im- 
provements where  for  any  cause  the  original 
assessment  is  annulled,  set  aside,  or  declared 
void  by  the  Judgment  of  a  court,  saying  in 
the  course  of  the  opinion  that  It  was  within 
the  power  of  the  Legislature  to  provide  "for 
a  reasBesltaient  in  all  cases  where  the  assess- 
ment had  been  held  to  be  void  whether  for 
Irregularities  or  for  want  of  prerequisites 
which  went  to  the  jurisdiction  of  the  coun- 
cil to  levy  the  assessment  and  to  order  the 
work  done."  In  the  second  case  we  reaffirm- 
ed the  first  decision,  and  held,  further,  that 
the  reassessment  could  be  made  on  proper- 
ty benefited,  although  not  included  in  the 
original  district  attempted  to  be  assessed. 
This  latter  principle  was  again  affirmed  in 
Bellingham  Bay  Improvement  Company  v. 
New  Whatcom,  20  Wash.  231,  65  Pac.  630. 
The  rule  announced  in  these  cases  is  clearly 
contrary  to  the  idea  that  the  property  owner 
has  a  vested  interest  in  the  proceedings  in- 
itiating a  public  improvement,  or  with  the 
idea  that  an  assessment  district  once  estab- 
lished cannot  be  changed  no  matter  how  er- 
roneous or  inequitable  it  may  be;  for  surely, 
if  it  is  within  the  power  of  the  Legislature 
to  call  upon  property  benefited  by  a  public 
Improvement  to  pay  the  costs  of  making  the 
same  by  a  proceeding  initiated  after  the  im- 
provement has  been  completed  under  an  en- 
tirely invalid  proceeding.  It  cannot  be  that 
vested  rights  are  conferred  upon  the  owners 
of  the  property  assessed  by  the  proceedings 
initiating  the  improvement. 

Other  cases  cited  from  this  court  and  quot- 
ed from  at  length  as  sustaining  the  Judg- 
ment of  the  trial  court  are  Buckley  v.  Ta- 
coma,  9  Wash.  253,  37  Pac.  441,  Lewis  v. 
Seattle,  28  Wash.  639,  69  Pac.  393,  and  State 
ex  rel.  Barber,  etc.,  Pav.  Co.  v.  Seattle,  42 
Wash.  370,  85  Pac.  11.  But  without  review- 
ing them  at  length  we  think  they  contain 


nothing  that  militates  against  the  rule  wc 
here  announce.  All  that  they  contain  perti- 
nent to  the  case  in  hand  is  that  a  city  In 
making  a  street  improvement,  if  it  is  to 
charge  the  cost  to  the  property  benefited, 
must  substantially  comply  with  the  provi- 
sions of  the  law  empowering  it  to  make  the 
improvement — a  principle  to  which  we  may 
subscribe  we  think  without  holding  invalid 
the  proceedings  followed  by  the  city  In  the 
present  instance. 

[4]  It  is  further  urged  that  there  was  no 
valid  amendment  of  the  statute,  and  hence 
any  assessment  attempted  to  be  made  there- 
under is  invalid.  The  precise  contention 
in  this,  the  first  repealing  ordinance,  which 
repealed  section  5  of  the  Initiatory  ordinance, 
eliminated  therefrom  the  section  providing 
that  the  improvement  etoould  be  paid  tor  by 
special  assessment  on  property  benefited, 
which  by  the  provision  of  the  statute  above 
quoted  relegated  the  cost  to  the  general  fUnd 
of  the  dty;  that  the  second  repealing  ordi- 
nance, which  repealed  the  first  repealing  or- 
dinance, did  not  have  the  effect  of  reviving 
section  5  of  the  initiatory  ordinance,  so  that 
the  ordinance  then  stood  aa  if  originally  en- 
acted without  section  5;  and  that  in  conse- 
quence the  last  ordinance,  which  purported 
to  amend  section  5  of  the  initiatory  ordi- 
nance, was  invalid  for  the  reason  that  there 
was  no  section  6  in  the  initiatory  ordinance 
upon  which  the  amendment  could  operate. 
But  we  have  not  been  able  to  agree  with  the 
contention.  An  ordinance  can  be  amended 
by  adding  thereto  an  additional  section  as 
well  as  by  amending  an  existing  one,  and 
we  think  that  this  is  what  the  amendment 
here  questioned  does  in  effect  The  refer- 
ences to  the  ordinance  amended  are  merely 
for  the  purposes  of  identification;  and,  if 
these  references  taken  as  a  whole  make  clear 
the  purposes  of  the  amendment,  it  is  suffi- 
cient, even  though  in  part  they  may  be  inac- 
curate or  even  misleading.  There  is  no  dif- 
ficulty on  this  score  with  the  present  amend- 
ment It  sets  forth  the  title  of  the  original 
ordinance,  and  recites  that  section  5  thereof 
is  amended  to  read  in  a  particular  manner. 
And  notwithstanding  we  find  on  examining 
prior  ordinances  that  the  section  5  which  Is 
pnnmrted  to  be  amended  has  been  repealed 
we  know  that  the  purpose  of  the  lawmaking 
body  was  to  make  this  particular  amend- 
ment a  part  of  the  original  ordinance.  There 
being  no  doubt  as  to  its  purpose,  the  courts 
are  obligated  to  give  it  effect  It  has  been 
frequently  held  that  a  statute  uucoustitu- 
tlonal  because  containing  objectionable  pro- 
visions In  a  particular  section  may  be  made 
constitutional  by  an  amendment  removing 
the  objectloual  provisions.  State  ex  rel.  v. 
Cincinnati,  52  Ohio  St.  419,  40  N.  E.  508,  27 
L.  R.  A.  737;  Allison  v.  Corker,  67  N.  J. 
Law,  506,  52  Atl.  362,  60  L.  R.  A.  564 ;  Ferry 
V.  Campbell,  110  Iowa,  290,  81  N.  W.  604,  50 
L.  R.  A.  92;  Lynch  v.  Murphy,  119  Mo.  163, 
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24  S.  W.  774.  These  cases  are  analogous 
to  the  case  at  bar.  An  unconstitutloual  sec- 
tion in  an  act  is  as  much  inralld  as  is  a  sec- 
tion that  has  been  formally  repealed,  and,  if 
the  one  may  be  amended,  it  is  difficult  to 
coucelre  a  reason  that  would  deny  the  right 
to  amendment  to  the  other.  We  think,  there- 
fore, that  the  amendment  is  valid,  and  that 
the  provisions  of  the  ordinance  as  amended 
must  be  pursued  in  making  the  assessment 
to  meet  the  costs  of  the  improvement. 

We  have  not  noticed  specially  the  conten- 
tions of  the  appellants  other  than  the  city. 
Their  objections  are  determined,  however, 
by  what  is  said  concerning  the  amendment 
to  the  initiatory  ordinance,  and  require  no 
further  consideration. 

The  Judgment  appealed  from  is  reversed 
and  the  cause  remanded,  with  instructions  to 
reinstate  the  roll  returned  by  the  eminent 
domain  commission  and  proceed  with  a  hear- 
ing thereon,  after  notice,  in  the  manner  re- 
quired by  law. 

CROW,  C.  J.,  and  MAIN,  ELLIS,  and 
MORRIS,  JJ.,  concur. 


WOLPERS  V.  CITY  OF  SPOKANE. 

(Supreme  Court  of  Washington.     April  4, 
1913.) 

1.  Masteb  and  Servant  (|  278*)— Action  foe 
IN.TXIBIES— Sufficiency  of  Evidence— Neg- 
ligence. 

Evidence  in  a  servant's  action  for  injuries 
from  the  falling  of  a  temporary  arch  on  which 
he  was  working,  in  which  defendant  claimed 
that  its  fall  was  due  to  an  Unusual  and  violent 
windstorm  which  ordinary  prudence  could  not 
have  guarded  against,  Jield  to  sustain  a  verdict 
for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  l>ig.  SS  054.  0.")6-958,  960-909, 
971.  972,  977;  Dec.  Pig.  i  278.*) 

2.  TniAL  (8  139*)— Question  for  Jtjrt. 

The  test  of  whether  a  question  is  for  the 
jury  or  for  the  court,  as  a  matter  of  law,  is 
whether  the  minds  of  reasonable  men  would 
differ  thereon. 

,  FEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  332,  333,  338-341,  365:    Dec.  Dig.  g 
139.*] 
.3.  Master  and  Servant  (J  205*)— Master's 

Liability  —  Assumption  of  Risk  —  Risks 

Outside  of  Work. 

A  servant  encaged  upon  the  construction 
of  a  temporary  bridge  arch,  recioiring  engineer- 
ing oversight,  did  not  assume  the  risk  of  the 
falling  of  the  arch  from  a  high  wind,  as  distin- 
quished  from  the  risks  incidental  to  the  work 
itself. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $g  547-549;    Dec.  Dig.  $ 
205.*] 
4.  New  Triai.  (S  29*)— Conduct  o*  Codnsbl 

— Representative  of  Parties. 

PlaintifTs  claim  for  personal  injuries,  while 
in  the  employment  of  defendant  cit.v,  was  re- 
jected by  the  city  under  the  advice  of  its  cor- 
poration counsel,  and  on  a  second  trial  the  for- 
mer corporation  counsel  appeared  as  coun- 
sel for  the  plaintiff,  explaining  that  he  had  had 
nothing  to  do  with  the  case  in  behalf  of  the 


city.  Beld,  after  verdict  for  the  plaintiff,  that 
in  view  of  the  explanation  and  the  fact  that 
the  case  had  been  twice  tried  and  twice  appeal- 
ed, the  conduct  of  counsel  seemingly  violative 
of  professional  ethics  was  nut  ground  entitling 
the  city  to  a  new  trial. 

[Ed.  Note.— l<'or  other  cases,  see  New  Trial, 
Cent  Dig.  §§  43,  44;    Dec.  Dig.  §  29.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County ;  William  A.  Huneke, 
Judge. 

Action  by  Joseph  F.  Wolpers  against  the 
City  of  Spokane.  -  Judgment  for  plaintiff, 
and  defendant  api)eals.    Affirmed. 

See,  also,  66  Wash.  6.^3,  120  Pac.  113. 

Cannon,  Ferris  &  Swan  and  Walter  A. 
White,  all  of  Spokane,  for  appellant  Roche 
&  Onstine  and  Morrill,  Chester  &  Skuse,  all 
of  Spokane,  for  respondent 

CIIADWICK,  J.  II,  2]  Plaintiff  was  a  car- 
penter In  the  employ  of  the  defendant  -city. 
He  was  working  upon  a  false  arch  which  the 
city  was  erecting  for  the  purpose  of  con- 
structing a  iiermanent  concrete  bridge  across 
the  Spokane  river.  The  arch  fell,  throwing 
plaintiff  uiwn  the  rocks  below.  He  was  so 
injured  that  a  Jury  returned  a  verdict 
against  the  defendant  la  the  sum  of  $5,000. 
The  false  arch  was  a  temporary  wooden 
structure,  nml,  as  we  are  Informed,  was  built 
to  sustain  the  longest  si)an  of  conAete  con-  ■ 
.struction  in  the  world.  It  was  guyed  by 
lines,  probably  ton  on  the  upstream  side  and 
ten  on  the  downstream  side  of  the  bridge. 
The  arch  had  received  some  support  from 
an  old  steel  brid;;e,  which  w^as  built  in  the 
same  i)lace.  In  the  progress  of  the  work, 
this  was  cut  in  the  center,  and  it  is  doubt- 
ful whether  it  supported  the  arch  in  any 
degree  at  the  time  it  fell. 

The  first  question  presented  is  the  suffi- 
ciency of  the  evidence  to  sustain  the  ver- 
dict It  is  the  contention  of  the  city  that 
it  was  not  guilty  of  any  negligence,  and 
that  respondent  assumed  the  risk  of  bis  em- 
ployment, saying:  "The  testimony  shows 
conclusively  that  the  methods  adopted  and 
the  precautions  taken  by  the  appellant  in 
the  performance  of  the  work  in  which  It 
was  engaged  were  ample  and  sufficient  under 
ordinary  circumstances  and  conditions,  and 
that  the  falling  of  the  temporary  arch  was 
due  to  an  unusual  and  violent  windstorm 
which  ordinary  prudence  and  foresight  could 
not  have  anticipated  or  guarded  against." 
We  cannot  agree  that  the  testimony  is  con- 
clusive upon  this  point.  It  Is  true  that  cer- 
tain witnesses  said  that  in  their  Judgment 
the  arch  was  sufficiently  guyed  to  stand  the 
strain  of  an  ordinary  wind;  but  there  Is 
testimony  tending  to  aliow  that  the  placing 
of  the  arch  had  not  progres.<!ed  satisfactorily, 
and  had  caused  some  dissensions  and  dls'- 
cus.siou9  between  the  engineers  and  work- 
men. Some  say  it  "buckled"  or  "listed."  It 
"leaned"   upstream  to   an  extent  variously 
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estimated  from  6  to  18  Indies,  necessitating 
the  looseuiug  of  the  guy  wires  on  the 'up- 
Ktreum  siide  so  that  the  others  might  be 
tightened.  The  weather  observer  testified 
that  winds  having  a  velocity  of  from  30  to 
52  miles  an  hour  had  occurred  during  the 
imst  30  years.  The  jury  was  warranted  in 
finding  that  the  wind  was  not  unusual  or 
unprecedented.  The  arch  stood  high  above 
the  stream  and  was  so  con.structed  as  to 
make  an  efficient  barrier  to  the  wind.  We 
think  that  the  case  clearly  called  for  the  in- 
tervention of  a  jury.  Wliether  the  arch 
was  constructed  and  braced  so  as  to  stand 
under  ordinary  conditions  may  excite  a  dif- 
ference in  the  minds  of  reasonable  men,  and 
this  is  the  supreme  test  when  a  court  is  call- 
ed upon  to  pass  upon  these  questions  as  mat- 
ters of  law. 

[3]  Nor  do  we  think  plaintiff  as.sumed  the 
risk  because  of  the  changing  character  of 
the  work.  Men  are  called  upon  to  meet  the 
hazards  of  construction ;  but,  in  all  work  re- 
quiring engineering  oversight,  they  are  sure- 
ly not  to  be  charged  under  that  line  of  cai>es 
holding  that  a  workman  is  bound  to  know 
and  assume  the  risks  of  such  changes  as 
the  necessities  of  'construction  require.  In 
those  cases  the  proximate  cause  is  found  in 
some  change  or  development  Incident  to  the 
plan  of  construction,  while  here  the  destruc- 
tive a.geacy  was  a  thing  apart  which  the 
workman  could  not  guard  against  or  avoid 
by  any  exerdse  of  care.  He  had  a  right  to 
proceed  with  his  work  In  confidence  that  the 
master  had  guarded  against  such  dangers  as 
might  arise  from  outside  causes,  as  distin- 
gulsbed  from  those  incidental  to  the  work 
Itself.  Engelkiug  v.  Spokane,  59  Wash.  446, 
110  Pac.  25,  29  L.  R.  A.  (N.  S.)  481.  Our 
judgment  is  that  there  was  evidence  to  sus- 
tain the  verdict,  and  that  plaintiff  should 
not  be  held  to  have  assumed  the  risk. 

[4]  This  case  was  before  this  court  and 
reported  In  66  Wash,  at  page  633,  120  Pac. 
at  page  118.  At  that  time  Mr.  A.  M,  Craven 
was  corporation  counsel.  Prior  to  Mr.  Cra- 
ven's Incumbency,  and  at  the  time  of  the  ac- 
cident, one  of  the  present  attorneys  for  the 
plaintiff  was  corporation  counsel  of  the  citj' 
of  Spokane.  Plaintiff  presented  his  claim, 
but  It  was  rejected  by^  the  city  under  the 
advice  of  the  corporation  counsel's  office. 
Counsel  says:  "I  did  not  *  •  •  have 
anything  to  do  with  the  case,  In  drawing  thk 
pleadings  or  otherwise,  and  took  no  part  in 
it  for  the  city,  and,  while  my  name  appears 
on  the  answer,  same  was  prepared  by  the 
other  attorneys  for  defendant  who  had  com- 
plete charge  of  the  case  throughout.  Mr. 
li.  F.  Chester  became  a  member  of  the  firm 
of  Morrill,  Chester  &  Skuse  about  a  month 
ago,  and,  before  becoming  a  member  of  the 
firm,  he  was  retained  by  the  plaintiff  to 
assist  in  the  trial  of  the  case,  and  fully  ex- 
pected to  do  so,  but  yesterday  was  unexpect- 


edly called  out  of  the  dty  to  be  absent  sev- 
eral days,  and  has  asked  me  to  take  bis 
place,  and  I  cannot  see  any  reason  why  I 
should  not  do  so.  I  make  this  explanation 
so  your  honor  will  understand  the  circum- 
stances under  which  my  name  appears  at 
one  time  as  one  of  the  attorneys  for  defend- 
ant, and  I  now  appear  at  this  time  as  one 
of  the  attorneys  for  plaintiff."  It  is  con- 
tended that,  by  thus  appearing,  counsel  has 
violated  the  ethics  usually  governing  the  con- 
duct of  attorneys,  and  is  guilty  of  such  mis- 
conduct as  should  entitle  the  dty  to  a  new 
trial.  We  think,  in  the  light  of  the  whole 
record,  it  would  be  unjust  to  order  a  new 
trial.  The  case  has  already  been  twice  tried 
and  twice  appealed,  and,  granting  that  the 
conduct  of  counsel  is  seemingly  violative  of 
the  ethics  of  the  profession,  we  think,  in  the 
light  of  counsel's  explanation  that  he  had 
nothhig  to  do  with  the  former  trial,  it  would 
be  unjust  to  punish  plaintiff  to  the  extent  of 
putting  him  to  the  stress  of  a  new  trial. 

It  Is  further  contended  that  the  damages 
are  so  excessive  as  to  indicate  passion  and 
prejudice  on  the  part  of  the  Jury.  We  have 
examined  the  evidence,  and,  while  the  dam- 
ages seem  to  be  substantial,  they  are  not  so 
great  as  to  Indicate  that  the  jury  was  so 
controlled. 

Judgment  affirmed. 

CROW,  C.  J.,  and  MOUNT,  GOSB,  and 
PARKER,  JJ.,  concur. 


ROGERS  V.  VALK. 

(Supreme  Court  of  Washington.     April  4, 
1913.) 

1.  Master  and  Servant  (§  219*)— Liability 
FOR  I.NJURiES  —  Assumption  of  Risk  — Un- 
safe I'LACE. 

The  safe  place  doctrine  is  the  correlative 
of  the  (lootrine  of  assumption  of  risk,  the  serv- 
ant assuming  those  risks  which  are  open  and 
obvious  and  necessarily'  incident  to  the  work, 
while  the  master  is  bound  to  exercise  reason- 
able care,  considering  the  nature  of  the  work 
In  hand,  to  eliminate  from  the  place  of  work 
unnecessary  dangers,  and  to  keep  the  servant's 
environment  reasonably  safe,  so  far  as  compat- 
ible with  the  practical  performance  of  the 
work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  iff  610-C24;  Dec.  Dig.  § 
219.*] 

2.  MA.STER   AND    SERVANT    (S   107*)— LIABILITY 

FOR  Injuries— Place  Rendered  Unsafe  by 

THE  OUARACTER   OP  THE  WoRK. 

The  safe  place  doctrine  applies  to  the  tear- 
ing down  of  an  old  building;  the  fact  that  the 
necessary  dnnRcrs  are  more  numerons  by  rea- 
son of  the  nature  of  the  worlt  not  absolving 
the  master  from  the  exercise  of  care  to  elimi- 
nate unnecessary  dangers. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  §$  190-202,  212,  2.54,  255; 
Dec.  Dig.  §  107.*] 

3.  Master  and  Servant  (§  280*)— Actions 
for  Injuries — Questions  for  Jury. 

In  an  action  by  a  workman  employed  in 
tearing  down  an  old  building  for  injuries  sas- 


•For  otner  cesas  see  same  topio  and  MCtlon  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  K«]r-No.  SeriM  ft  Rep'r  IndeXM 

Digitized  by  ^OOQ IC 


232 


131  PACIFIC  BEPOBTEB 


(Wasb. 


tained  when  tbe  floor  on  wblch  he  waa  work- 
in?  fell  under  the  additional  weight  caused  by 
pulling  down  a  portion  uf  the  roof,  evidence 
held  to  make  a  question  for  the  jury  as  to  the 
foreman's  negligence  in  adopting  a  dangerous 
plan  of  work,  or  in  failing  to  tell  the  men  of  a 
safer  place  to  stand. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1038-1042,  1044,  1046-1050; 
Dec.  Dig.  i  286.*] 

4.  Master  and  Sbbvant  (J  124*)— liiABiLixr 
FOB  Injuries— Unbafe  Place  to  Wobk. 

It  was  the  duty  of  a  foreman  in  charge 
of  the  work  of  tearing  down  an  old  building, 
before  directing  workmen  to  pull  down  a  por- 
tion of  the  roof  so  that  it  would  fall  on  the 
floor  on  which  they  were  standing,  to  inspect 
and  satisfy  himself  that  the  floor  would  sus- 
tain the  added  weight,  or  to  direct  them  to  a 
reasonably  safe  place  to  stand,  if  there  was 
such  a  place,  or,  if  neither  of  these  courses 
would  furnish  reasonable  safety,  to  adopt  some 
other  reasonably  safe  plan;  and  hia  failure  to 
do  so  was  a  failure  to  exercise  reasonable  care. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  235-242;  Dec.  Dig.  { 
124.*] 

5.  Mastkb  awd  Sebvant  (|§  222,  245*)— Lia- 
BiLiTT  FOB  Injuries — Assumption  of  Risk. 

A  servant  assumes  the  risk  or  is  guilty  of 
contributory  negligence  by  obeying  an  order 
only  when  the  danger  therefrom  is  open,  patent, 
and  obvious  to  all  parties,  so  plain  that  rea- 
sonable men  might  not  diCEer  as  to  its  exist- 
ence, and  so  imminent  that  a  reasonably  pru- 
dent man  would  not  obey  the  order. 

[Ed.  Note.— For  other  cases,  see  Maater  and 
Servant,  Cent  Die.  J8  648-651,  682,  778-788; 
Dec.  Dig.  a  222,  245.*] 

6.  Master  and  Servant  (S  288*) -Actions 
FOR  Injuries— Questions  for  Jury. 

Whether  a  workman,  engaged  in  tearing 
down  an  old  building,  assumed  uie  risk  of  the 
floor  on  which  he  was  standing  giving  way  by 
obeying  an  order  of  the  foreman  to  pull  down 
a  portion  of  the  roof  so  that  it  would  fall  on 
such  floor  was  a  question  for  the  jury,  where 
the  floor  was  supported  on  three  sides  by  brick 
walls  and  also  by  a  chimney,  which  had  orig- 
inally extended  from  the  basement  through  the 
roof,  in  view  of  the  evident  belief  of  the  ex- 
perienced foreman,  as  implied  by  his  order, 
that  the  floor  would  sustain  the  added  weight, 
since  reasonably  prudent  men  might  well  have 
differed  as  to  the  danger  which  would  result 
from  obedience  to  the  order. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i§  1068-1088;  Dec.  Dig.  { 
288.*] 

7.  Masteb  and  Servant  (|  246»)— Liabii-itt 
FOB  Injuries— CoNTBiBUTOBT  Neolioence. 

A  workman,  engaged  in  tearing  down  an 
old  building,  was  not  guilty  of  contributory  neg- 
ligence in  obeying  an  order  of  the  foreman  to 
puU  down  a  portion  of  the  roof  so  that  it  would 
fall  on  the  floor  on  which  he  was  standing,  and 
whidi  gave  way  under  the  added  weight  unless 
there  was  a  safer  place  to  stand,  of  wliich  he 
knew. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  682,  778-788;  Dec.  Dig. 
{  245.*] 

8.  Master  and  Servant  ({  289*)  —  Actions 
FOB  Injuries— Questions  for  Jubt. 

In  a  workman's  action  for  injuries,  caused 
by  the  floor  of  a  building  which  was  being  torn 
down  giving  way  under  the  weight  of  a  portion 
of  the  roof  which  he  had  been  ordered  to  pull 
down,  evidence  as  to  whether  there  was  any 
safer  place  for  him  to  stand,  of  which  he  knew. 


held  -to  make  a  question  for  the  jury  as  to  hia 
contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  If  1080,  1090,  1002-1132; 
Dec.  Dig.  {  28».*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  William  A.  Hune- 
ke.  Judge. 

Action  by  William  A.  Rogers  against  Al- 
bert Valk.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Davis  &  Rhodes,  of  Spokane,  for  appel- 
lant Fred  M.  Williams  and  R.  M.  Web- 
ster, both  of  Spokane,  for  respondent 

ELLIS,  J.  This  Is  an  action  for  personal 
injuries.  In  November,  1910,  the  defendant, 
Valk,  entered  into  a  contract  with  defend- 
ant Spokane  school  district  No.  81  for  tear- 
lug  down  and  removing  the  mins  of  a  brick 
high  school  building  which  had  been  partial- 
ly destroyed  by  flr&  For  tlie  prosecution  ot 
the  work  about  76  men  were  employed  by 
the  defendant  under  the  superintendence  of 
a  foreman.  Among  these,  the  plaintiff,  a 
common  laborer,  began  work  on  the  12th 
day  of  Noveml>er.  The  fire  had  destroyed  a 
large  part  of  the  floors,  but  had  left  of  tha 
third  floor,  In  the  southeast  comer  of  tha 
building,  a  part  covering  a  space  which,  so 
far  as  we  are  able  to  gather  from  the  evi- 
dence, was  about  20  feet  square  and  sup- 
ported by  the  south  and  east  walla  of  the 
building  on  two  sides,  while  the  inner  part 
was  sustained  by  a  chimney,  which  had  orig- 
inally extended  from  the  basement  throng 
the  roof  of  the  building,  and  was  located  at 
or  near  the  inner  comer  of  the  remaining 
piece  of  floor.  Two  witnesses  testified  that 
the  floor  was  supported  also  on  the  west 
side  by  an  inner  partition  wall.  While  thlB 
remaining  floor  secons  to  have  been  damaged 
by  fire,  it  was  apparently  considered  by  the 
foreman  and  the  laborers  as  sufflclemtly 
strong  tor  the  men  to  work  upon  in  remov- 
ing parts  of  the  wall  above  it  and  fragments 
of  roof.  The  roof  of  the  building  had  con- 
sisted ot  timbers  overlaid  with  slate,  and 
there  was  a  part  remaining  at  the  southeast 
corner  after  the  fire  which  had  been  the 
covering  over  a  dormer  closet  or  window. 
This  remnant  of  roof  was  sustained  by  a 
main  rafter,  called  a  "hip"  rafter,  extend- 
ing about  16  teet  over  the  third  floor,  and 
at  a  distance  above  the  floor  variously  es- 
timated at  from  10  to  16  teet  As  a  part 
ot  the  equipment  tor  the  work,  the  defend- 
ant had  on  the  ground  and  in  general  use  a 
wire  cable  of  Bufildent  length  to  reach  to 
the  top  of  the  walls,  and  operated  by  a  team 
ot  horses  and  a  capstan  or  drum,  which  ca- 
ble was  used  to  pull  down  the  brick  walls  or 
portions  thereof.  Shortly  prior  to  the  acci- 
dent complained  ot  the  foreman  bad  caused 
this  cable  to  be  adjusted  to  the  fragment  of 
root,  above  mentioned,  intending  to  pull  it 
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down,  but,  fearing  that'  by  reason  of  the 
timbers  being  firmly  attached  to  the  outer 
wall  or  gable  of  the  dormer  the  wall  would 
also  be  thrown  down,  cansed  the  cable  to  be 
removed,  and  sent  a  laborer  to  cut  away 
the  main  or  hip  rafter  and  the  upright  sup- 
ports of  the  dormer  roof.  Lat«;  in  the  aft- 
ernoon of  November  Zlst,  the  ninth  day  of 
the  plaintiff's  employment,  and  while  he  was 
at  work  on  the  third  floor  above  mentioned, 
the  foreman  came  up  and  directed  the  plain- 
tiff and  some  fellow  laborers  to  throw  a  rope 
over  the  end  of  the  main  rafter,  which  pro- 
jected diagonally  over  the  floor,  and  by 
means  of  the  rope  to  pnll  the  fragment  of 
roof  down.  The  evidence  fairly  shows  that 
the  foreman  Instructed  the  plaintiff  to  se- 
cure a  particular  rope,  and  where  to  And  it 
and  use  It  for  puUng  down  the  roof,  and 
thereafter  immediately  went  below.  The 
plaintiff  procured  the  rope  as  directed,  and 
he  and  two  fellow  laborers,  after  some  dif- 
ficulty, placed  the  rope  over  the  end  of  the 
rafter,  and  then,  standing  on  the  floor  with 
the  plaintiff  nearest  the  middle  of  the  floor, 
the  three  together  pulled  on  the  rope,  and 
the  roof  fell,  carrying  with  It  a  pert  of  the 
outer  brick  wall  or  gable.  Under  the  weight 
of  this  roof  and  the  mass  of  bricks  the 
floor  gave  way  and  fell  through  the  two 
floors  below  to  the  basemMit,  carrying  the 
plaintiff  with  it  and  inflicting  the  Injuries 
complained  «f.  At  the  close  of  plaintiff's 
evidence  a  motion  for  nonsuit  was  made  and 
overruled.  The  verdict  was  for  the  plain- 
tiff. Bach  of  the  defendants  moved  for 
Judgment  notwithstanding  the  verdict.  The 
motion  of  the  school  district  was  granted. 
That  of  the  defendant  Valk  was  denied. 
Judgment  was  entered  upon  the  verdict,  and 
he  lias  appealed. 

The  appellant  has  made  10  assignments  of 
error,  but  they  are  all  directed  to,  argued, 
and  may  be  by  us  considered,  under  three 
heads.  It  is  argued  (1)  tliat  there  was  no 
evidence  of  negligence  or  any  violation  of 
duty  on  the  appellant's  part;  (2)  that  the 
respondent  assumed  the  risk  of  the  danger 
which  resulted  in  his  injury;  (3)  that  the 
respondent  was  guilty  of  contributory  negli- 


[1,1]  The  negligence  charged  was  that  the 
appellant  failed  to  exercise  reasonable  care 
to  famish  the  respondent  a  reasonably  safe 
place  in  which  to  work,  and  that  the  plan 
of  work  adopted  was  unnecessarily  danger- 
ous. The  appellant  contends  that  the  safe 
place  doctrine  Is  not  applicable  where  the 
conditions  of  work  must,  of  necessity,  be  con- 
stantly changing,  as  in  the  tearing  down  of 
an  old  building.  Two  cases  are  cited  In 
which  the  doctrine  Is  broadly  stated  that 
"the  work  of  tearing  down  an  old  building 
•  •  •  is  almost  necessarily  attended  with 
danger,  and  in  such  case  the  rule  that  it  is 
iQcumbent  on  the  master  to  furnish  to  the 
aervant  a  reasonably  safe  place  in  which 


to  work  do«s  not  apply  as  In  ordinary  cases." 
Western  Wrecking  &  liumber  Co.  \.  O'Dcm- 
nell,    Adm'r,   101   111.   App.  492,   498;     Mer- 
chant V.  Mickelson,  101  IlL  App.  401.    While 
the  rule  thus  broadly  stated  Is  supported  by 
these  and  many  other  authorities  from  other 
Jurisdictions  which  mi^t  be  cited,  it  has 
never  been  adhered  to  by  this  court,  and 
seems  to  us  as  indefensible  in  logic  as  it  is 
pernicious  In  practice.     It  ignores  the  hu- 
mane considerations  which  underlie  the  rule. 
The  safe  place  doctrine  is  the  correlative  of 
the   doctrine  of  assumption  of  risk.     The 
one  cannot  be  defined  without  a  clear  appre- 
hension of  the  scope  of  the  other.    The  serv- 
ant assumes  those  risks  which  are  open  and 
obvious  and  necessarily  incident  to  the  work, 
but  only  those.     The  master  is  chargeable 
with  the  result  of  dangers  by  liim  unneces- 
sarily injected   into  the  work  or  place  of 
work.    The  safe  place  doctrine  simply  stat- 
ed is  Just  this:    It  Is  the  duty  of  the  mas- 
ter to  exercise  reasonable  care,  considering 
the  nature  of  the  work  in  hand,  to  eliminate 
from  the  place  of  work  unnecessary  dan- 
gers;   that  is  to  say,  it  is  his  duty  to  use 
reasonable  care  to  make  and  keep  the  serv- 
ant's environment  reasonably  safe,  so  far  as 
compatible  with   the  practical    performance 
of  the  work.    It  seems  neither  logical  nor 
humane  to  hold  that,  while  ordinarily  it  is 
the  duty  of  the  master  to  exercise  reason- 
able care  to  eliminate  unnecessary  dangers, 
still  where  the  necessary  dangers  are  more 
numerous  by  reason  of  the  nature  of  the 
work,  and  because  they  are,   by  the  con- 
stantly changing  conditions,  necessarily  aug- 
mented from  time  to  time,  therefore  the  mas- 
ter is  absolved  from  the  exercise  of  any  care 
to  eliminate  the  unnecessary  dangers.    The 
true  distinction  is,  we  believe,  that  announc- 
ed in  Mcl/eod  v.  Chicago,  Milwaukee,  etc.,  R. 
Co.,  66  Wash.  62,  70, 117  Pac.  749,  753,  where 
we  said :    "It  is  next  contended  that  the  safe 
place  rule  has  no  application  to  the  situa- 
tion here  presented,  because  the  false  work 
was  being  removed,  and  the  conditions  were 
necessarily  changing  and  dangerous,  as  in 
the  construction,  demolition,  or  repair  of  a 
building.    But  the  servant  does  not  assume 
the  risk  of  every  danger,  even  in  such  cases. 
As  in  other  cases,  he  assumes  the  risk  of 
such   dangers  only  as  are  necessarily  inci- 
dent to  the  work.    The  difference  is  not  in 
the  rule,  but  in  the  greater  number  of  dan- 
gers Incident  to  the  work,     The  real  ques- 
tion in  any  case  is  as  to  what  constitutes 
reasonably  careful  conduct  on  the  part  of 
the  master  looking  to  reasonable  safety  for 
the  men."     In  Uedke  v.  Moran  Bros.   Co., 
43  Wash.  428,  86  Pac.  646,  117  Am.  St.  Rep. 
1058,  we  expressed  the  same  view,  as  fol- 
lows:   "If  it  Is  a  master's  duty  to  furnish  the 
servant  a  safe  place  in  which  to  work,  it 
is  Just  as  much  his  duty  to  furnish  tliat  safe 
place  where  the  work  to  be  performed  is  the 
demolition  or  tearing  down  of  a  building  a» 
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where  It  is  its  construction  in  the  first  in- 
stance." See,  also,  Btherldge  v.  Gordon 
Construction  Co.,  62  Wash.  256,  113  Pac. 
639. 

[3]  Under  the  rule  so  stated,  whether  up- 
on the  evidence  the  api>ellant  was  guilty  of 
negligence  was  a  question  for  the  Jury.  The 
foreman  was  a  man  of  30  years'  experience 
in  the  construction  and  demolition  of  build- 
ings. The  respondent  had  had  little  experi- 
ence in  such  work.  The  floor  in  question 
seems  to  have  been  reasonably  safe  for  the 
men  to  walk  over  and  work  upon,  but  not 
for  the  precipitation  upon  it  of  the  roof  of 
the  dormer  and  bricks  of  the  gable.  The 
foreman  testified  that  the  weight  of  the  hip 
or  dormer  roof  falling  "would  not  have  af- 
fected the  fioor  any,"  but  that  when  the 
gable  wall  fell  also  it  caused  the  fall  of  the 
floor.  That  he  appreciated  this  danger  be- 
forehand Is  evidenced  by  the  fact  that  he  or- 
dered the  timbers  of  the  roof,  which  were 
imbedded  in  the  wall,  cut  away.  Yet  when 
he  ordered  the  men  to  pull  the  roof  down 
with  a  hand  line  he  made  no  inspection  to 
«ee  if  these  timbers  had  been  sofflfiently 
cut.  The  evidence  tends  to  show  that  be  calV 
«d  the  men  away  from  the  cutting  of  these 
timbers  before  that  work  was  completed.  He 
also  testified  that  there  was  a  certain  nar- 
row strip  of  floor  to  the  west  of  the. parti- 
tion wall  supporting  the  west  side  of  the- 
floor  where  the  men  stood  upon  which  they 
might  have  stood  with  safety  in  pulling  the 
roof  down ;  but  he  did  not  call  the  respond- 
ent's attention  to  tMs,  and  there  is  no  evi- 
dence that  the  respondent  knew  that  this 
strip  was  any  safer  than  the  rest  of  the 
floor.  In  fact,  the  evidence  as  to  the  exist- 
ence of  this  safe  strip  Is  vague  and  un- 
satisfactory. The  evidence  shows  that  the 
roof  could  have  been  pulled  down  with  tlit 
cable  provided  for,  and  ordinarily  used  for 
such  work,  with  perfect  safety  to  the  men. 
One  of  the  men,  who  claims  to  have  assisted 
the  respondent  in  pulling  the  roof  down, 
testified  that  he  suggested  the  use  of  the 
cable,  but  the  foreman  said:  "Xo;  you  can 
pull  It  all  right  with  the  rope."  The  fore- 
man denied  this,  and  also  denied  that  the 
man  In  question  was  tliere  at  all.  But  the 
credibility  of  the  witnesses  was  clearly  for 
the  Jury.  In  view  of  these  things,  it  was 
for  the  Jury  to  say  whether,  by  the  plan  of 
work  adopted,  or  by  the  failure  to  tell  the 
men  of  a  safer  place  to  stand,  of  which  there 
is  no  evidence  that  they  knew,  the  foreman 
did  not  inject  Into  a  necessarily  hazardous 
work  an  added  and  uunecessary  danger. 

[4]  Unquestionably  It  was  the  duty  of  the 
foreman,  as  representing  the  master,  to  in- 
spect and  satisfy  himself  that  the  floor 
would  sustain  the  added  weight,  or  to  direct 
the  respondent  to  a  reasonably  safe  place  to 
stand.  If  there  was  such  a  place,  while  r>cr- 
forming  the  order.  If  neither  of  these 
courses    would   furnish   reasonable   safety, 


then  it  was  the  master's  duty  to  use  the 
cable  as  usual,  or  adopt  some  other  reasona- 
bly safe  plan.  The  failure  to  do  any  of  these 
things  was  a  failure  to  exercise  reasonable 
care. 

[6,  (]  The  next  question  is,  Did  the  re- 
spondent assume  the  risk  of  this  added  dan- 
ger as  a  matter  of  law?  He  was  acting  un- 
der a  direct  order  from  the  foreman.  The 
rope  used,  which  was  only  30  or  40  feet  long, 
was  the  specific  rope  whidi  the  foreman  di- 
rected to  be  used.  He  knew  that  with  such 
a  rope  the  men  must  stand  somewhere  upon 
the 'floor  to  do  the  work  as  ordered.  If  there 
was  a  safer  place  to  stand  than  where  they 
stood,  there  is  no  evidence  tliat  the  respond- 
ent and  the  other  two  men  knew  of  it,  and 
the  evidence  is  positive  that  the  foreman 
did  not  tell  them  of  it,  though  he  claims  to 
have  had  it  in  mind.  In  executing  the  fore- 
man's order  the  respondent  proceeded  exact- 
ly as  he  was  warranted  in  Interpreting  that 
order.  In  such  a  case  the  questions  of  as- 
sumption of  risk  and  contributory  negligence 
approach  each  other  so  closely  as  to  blend 
and  be  determinable  upon  the  same  princi- 
ples. '  The  servant  assumes  the  risk  of  obe- 
dience, or  is  guilty  of  contributory  negligence 
in  obeying  the  order,  only  when  the  added 
danger  so  Incurred  Is  open,  patent,  and  ob- 
vious alike  to  man  and  master,  and  so  plain 
that  reasonable  men  might  not  difTer  as  to 
its  exlBtenee,  and  so  imminent  that  a  rea- 
sonably prudent  man  would  not  obey  the  ol- 
der. "In  other  words,  if  a  danger  is  noit 
so  absolute  or  imminent  that  injury  must 
almost  necessarily  result  flrom  ot>e<Jience  to 
an  order,  and  the  servant 'obeys  the  order  and 
Is  injured,  the  master  wiU  not  afterwards 
be  allowed  to  defend  himself  on  the  ground 
that  the  servant  ought  not  to  have  obeyed 
the  order."  1  Labatt,  Master  and  Servant, 
i  439,  p.  1241 ;  Waterman  ».  Skokoniish  Tha- 
ber  Co.,  65  Wash.  234.  241,  118  Pac.  3ft; 
Wlthlam  V.  Tenlno  Stone  Quarries,  48  Wash. 
127,  92  Pac.  900:  Campbell  v.  Whislow  Lum- 
ber Co.,  66  Wash.  507,  119  Pae  832;  Offutt 
V.  World's  Columbian  IlxposlUon  Co.,  192 
111.  567,  51  N.  E.  651,  65:1;  Gundlach  v. 
Schott  192  111.  509,  61  N.  W.  332.  85  Am. 'St. 
Rep.  :«8.  Considering  the  fact  that  the  floor 
was  supported  on  three  sides  by  brick  walls 
and  also  by  the  chimney,  and  the  evident 
belief  of  the  experienced  foreman,  as  im- 
plied by  his  order,  that  the  floor  would  sus- 
tain the  added  weight  which  the  execution 
of  the  order  would  obvlouslyi  impose,  we  can- 
not say  that  reasonably  prudent  men  might 
not  well  differ  as  to  the  danger  which  would 
result  from  obotlience  to  the  order.  The 
question  of  assumption  of  risk  was  one  for 
the  Jury. 

[7,  S]  The   restiondfnt   was   not   guilty   of 

contributory  negligence  In  obeying  the  order, 

unless  there  was  a  safer  place  to  stand,  and 

he  knew  of  that  fact.    Of  this  there  was  no 

I  evidence  so  conclusive  as  to  take  the  question 
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from  the  Jury.  If  there  was  a  more  secure 
strip  of  floor  on  whidi  be  might  have  stood, 
there  was  no  evidence  that  he  knew  of  it. 
It  Is  suggested  that  he  might  hare  stood 
upon  the  fire  escape,  but  there  was  absolute- 
ly no  evidence  that  such  a  course  would  have 
been  practicable.  It  is  also  suggested  that 
he  might  have  stood  apon  the  wall  of  the 
building,  but  this  was  obviously  Impractica- 
ble. When  the  dormer  gave  way  in  response 
to  the  pull,  the  danger  of  falling  from  the 
wall  would  seem  more  obvious  than  the  dan- 
ger that  the  floor  would  fall.  Upon  the 
whole  record  it  seems  to  ns  that  the  ques- 
tions of  negligence,  contributory  negligence, 
and  assumption  of  risk  were  all  for  the 
Jury,  under  proper  Instructions.  The  in- 
structions given  fairly  covered  the  law  as 
we  conceive  it  to  be,  as  applied  to  the  facts. 
The  judgment  is  affirmed. 

MAIN,     FULIiERTON,      M0RBI8,     and 
MOUNT,  JJ.,  concur. 


fa  Wub.  1) 

JOBE  ▼.  SPOKANE  GAS  &  FUEL  CO. 

(Supreme  Court  of  Washingtoo.    April  X3, 
1913.) 

1.  Appzai,  and   Erbob    (I  927*)— Rkvibw— 
Appeai.  fbom  Nonsuit. 

Where  the  trial  court  withdrew  A  case 
from  the  jury  and  dismissed  the  actloD,  the 
Supreme  Court  would  accord  verity  to  the  evi- 
dence mo8t  favorable  to  plaintiS  and  give  it 
its  full  probative  effect. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent.  Vs.  S5  2612,  2»17,  8748,  8758, 
4024;   Dec  Dig.  {  927.»] 

2.  Master  ahd  Shkvant  (J  107*)— Liabiutt 
FOB  Injuries— Danokbous  Agencies. 

A  master  employing  inherently  dahgerous 
agencies,  such  as  powder  or  other  explosives, 
must  exercise  a  degree  of  care  for  the  safety 
of  the  servant  commensurate  with  the  danger 
reasonably  to  be  anticipated,  in  order  that  ex- 
tra hazards  may  be  eliminated  or  reduced  to 
a  minimum. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant.  Cent  Dig.  H  19B-202,  212,  254,  255 ; 
Dec.  Dig.  i  107.*] 
8.  Mastkb  and  Servant  ({  286*)— Actions 

FOB  Injuries— Questions  fob  Juet. 

Wliether  it  was  negligence  for  an  employ- 
er, in  blasting,  to  attach  several .  charges  of 
powder,  placed  in  holes  about  four  feet  deep, 
to  the  firing  wire  and  explode  them  simultane- 
ously by  one  application  of  the  battery,  mak- 
ing only  one  report  aud  rendering  it  impossible 
to  determine  whether  all  had  exploded  or  not, 
doe  to  the  fact  that  the  charges  would  some- 
times shoot  downward  without  disturbing  the 
npper  layer  of  earth,  instead  of  exploding  only 
one  at  a  time,  was  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S<  1001,  1006,  1008,  lOlO- 
1015,  1017-1033,  1030-1042,  1044,  1046-1050; 
Dec.  Dig.  i  286.*] 

4.  Mastbb  and  Servant  (J  217*)— IjIABilitt 
FOB  Injuries— Assumption  of  Risk. 

Eqnal  knowledge  of  a  danger  is  not  alone 
the  test  of  whether  a  servant  assumes  extraor- 
dinary and  unnecessary  risks  created  by  the 
master's  negligence;  and  added  danger,  in  or- 
der to  be  assumed,  must  be  patent,  open,  ob- 


vious, and  Tolantarily,  u  well  as  kmiwingly,  en- 
countered. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {|  574-600;    Dec.  Dig.  | 

6.  Masteb  and  Sebvant  (J  203*)— Diabiuttt 
FOB  Injuries— Assumption  of  Risk. 

A    servant    usually    assumes    the    risk    of 

those  ordinary  dangers  necessarily  incident  to 

the  work,  and  only  those. 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  {{  538-543;    Dec  Dig.  i 

6.  Masteb  and  Sbbyant  ({  288*)— Liabiutt 
FOB  I NJUBiEs— Assumption  of  Risk. 

Whether  a  servant  assumes  unnecessary 
risks  imposed  by  the  master's  negligence  is 
usually  a  question  of  fact 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1068-1088;  Dec  Dig. 
8  288.*] 

7.  Master  and  Sebvant  (§  288*)— Liabiutt 
FOB  Injuries— Assumption  of  Risk. 

An  employe  was  engaged  in  blasting  by 
means  of  charges  of  powder  placed  in  boles 
about  four  feet  deep  and  exploded  simultane- 
ously with  only  one  report  making  it  impossi- 
ble to  determine  whether  all  had  exploded,  as 
the  charges  might  shoot  downward  without 
noticeably  disturbing  the  npper  layer  of  earth. 
The  battery  used  to  explode  the  charges  had 
several  times  failed  to  explode  some  of  the 
charges,  and  plaintiff  told  the  foreman  that  on 
this  account  only  one  charge  should  be  attach- 
ed to  the  battery.  The  foreman,  however, 
thereafter  made  the  connections  himself,  and 
continued  to  fire  the  charges  simultaneously. 
After  attempting  to  explode  two  charges,  he 
told  plaintiff  that  they  had  shot  down,  and  to 
clean  the  holes  out  While  doing  so,  plaintiff 
was  injured  by  the  explosion  of  a  charge  not 
previously  exploded.  Held,  that  whether  the 
danger  from  the  employer's  negligence  ip  hav- 
ing the  charges  exploded  simultaneously  was  so 
imminent  and  certain  that  plaintiff,  by  continu- 
ing in  the  employment,  assumed  the  risk  was  a 
question  for  the  jury, 

^  [Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1068-1088;  Dec  Dig.  { 
288.*] 

8.  Masteb  and  Sebvant  (J  288*)— Liabiutt 
■  FOR  Injuries— Assumption  of  Risk. 

In  an  action  for  injuries  to  a  workman  en- 
gaged in  blasting,  sustained,  while  cleaning  out 
holes  after  charges  of  powder  were  exploded, 
by  the  steel  drill  which  he  was  using  exploding 
a  charge  not  previously  exploded,  evidence  held 
to  make  a  question  for  the  jury  as  to  whether 
he  was  negligent  in  using  the  drill. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g{  1089,  1090,  1092-1132; 
Dec  Dig.  §  289.*] 

Department  2.  Appeal  from  Superior  Court, 
Spokane  County;  J.  M.  Easterday,  Judge. 

Action  by  S.  P.  Jobe  against  the  Spokane 
Gas  &  Fuel  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed  and  re- 
manded. 

Langhon  &  Lavin,  of  Spokane,  for  appel- 
lant Danson,  Williams  &  Danson,  A.  BJ. 
Gallagher,  and  Geo.  D.  Lantz,  all  of  Spokane, 
for  respondent 

ELLIS,  J.  This  is  an  action  to  recover 
damages  for  personal  injuries.  It  is  here  on 
appeal  from  a  judgment  withdrawing  the 
case  from  the  jury  and  dismissing  the  action. 


•For  other  cases  see  samo  topic  and  McUon  NUMBER  In  Doc.  Dig.  &  Am.  Dig.  Key-No.  Sorlas  &  Rop'r  ladozw 
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We  will  therefore  throughont  desisrnate  the 
appellant  as  plaintiff,  tbe  respondent  as  de- 
fendant. 

[I]  Tbe  evidence  in  many  particulars  was 
conflicting.  That,  however,  Is  immaterial  to 
the  present  inquiry,  since  we  must  accord 
vcfrity  to  the  evidence  most  favorable  to  the 
plaintiff  and  give  it  Its  full  probative  effect 
There  was  evidence  from  which  the  Jury 
might  have  founa  the  following  facts:  Tbe 
defendant  was  engaged  in  excavating  a 
trendi,  about  four  feet  deep,  in  the  southern 
part  of  the  dty  of  Spokane,  for  the  purpose 
of  laying  a  gas  main.  Where  tbe  accident 
occurred,  tbe  excavation  was  being  made  in 
a  rock  formation;  the  upper  stratum,  18 
inches  to  2  feet  in  thickness,  being  hard  and 
solid;  the  lower  portion  to  tbe  bottom  of  the 
excavation  being  soft,  friable,  and  broken. 
The  work  was  being  done  by  blasting  with 
Dupont  gelatine  powder,  placed  in  drilled 
boles  a  little  over  an  inch  in  diameter  and 
about  4  feet  deep.  These  charges  were  ex- 
ploded by  means  of  an  electric  battery  at- 
tached to  a  flring  wire  connected  with  thin 
wires  attached  to  caps  embedded  in  the  gel- 
atine. When  more  than  one  charge  was  at^ 
tached  to  the  firing  wire,  they  were  all  ex- 
ploded by  one  application  of  the  battery; 
the  explosions  being  simultaneous,  so  that 
but  one  report  was  made.  In  sudi  a  case  It 
was  impossible  to  determine  from  the  report 
whether  only  one  or  more  than  one,  or  wheth- 
er all,  the  charges  so  attached  had  exploded. 
In  a  formation  such  as  here  encountered  it 
was  not  uncommon  for  the  charge  to  shoot 
downward,  shattering  the  softer  lower  stra- 
tum of  rock  without  breaking  or  noticeably 
disturbing  the  upper  solid  layer.  In  such 
case,  if  more  than  one  charge  was  attached 
to  the  battery  when  the  electric  current  was 
applied,  it  was  impossible  to  determine  from 
the  appearance  of  the  surface  whether  more 
than  one  of  the  charges  had  exploded.  Un- 
der these  conditions  ttiere  was  no  way  of  de- 
termining whether  any,  and,  if  any,  which,  of 
the  charges  had  missed  fire,  except  by  remov- 
ing the  tamping  and  exploring  the  holes.  The 
plaintiff,  a  man  of  many  years'  experience  in 
blasting,  had  been  for  some  months  prior  to 
September  9,  1911,  in  the  defenuant's  employ 
as  a  powder  man,  and  on  that  date,  and  for 
two  or  three  days  before,  had  been  working 
in  the  vicinity  above  mentioned.  There  were 
three  crews  of  three  men  each  engaged  in 
drilling  holes;  the  plaintiff  being  a  member 
of  one  of  these  crews.  His  duties  required 
him  to  assist  in  drilling  the  holes  and  to  per- 
sonally load  the  holes  with  powder,  attach 
the  thin  cap  wires  to  the  firing  wire,  and  op- 
erate the  battery.  Where  the  bottom  of  the 
hole  was  In  soft  rock  or  earth,  a  quantity 
Of  sand  was  first  tamped  ther^n,  the  sticks 
of  powder  then  Inserted  one  upon  the  other, 
3%  sticks  being  ordinarily  used,  and  the  cap 
pressed  Into  tbe  last  half  stick.  The  re- 
mainder of  the  bole  was  filled  to  the  top 


with  sand,  thoroughly  tamped  by  means  of 
a  wooden  stick.  On  the  day  in  question  some 
9  or  11  charges  had  been  set  off  prior  to  the 
accident  While  usually  the  plaintiff  attach- 
ed the  cap  wires  to  tbe  firing  wire  and  turn- 
ed the  crank  on  the  battery  to  explode  the 
holes,  on  the  day  in  question  the  defendant's 
foreman  in  charge  of  the  work,  himself  an 
experienced  powder  man,  had  personally  at- 
tached the  wires  and  manipulated  the  battery 
In  discharging  all  but  one  of  these  charges. 
This  happened  as  follows:  On  several  oc- 
casions prior  to  this  time  tbe  battery  had 
failed  to  explode  charges  attached  to  the  fir- 
ing wire.  This  occurred  once  on  August  25 
and  again  on  August  30,  1911,  when  two 
charges  had  been  attached,  and  but  one  had 
exploded.  On  another  occasion,  when  so  at- 
tached, tbe  battery  had  failed  at  first  to 
explode  either  charge,  bat  without  readjust- 
ing tbe  wires,  on  turning  tbe  crank  several 
times,  both  exploded.  These  failures  were 
attributed  by  the  plaintiff  and  another  ex- 
perienced powder  man  to  the  weakness  of 
the  battery.  Four  or  five  days  before  the  ac- 
cident the  plaintiff  had  told  the  defendant's 
superintendent  of  construction,  who  had  gen- 
eral charge  of  its  construction  work,  that  tbe 
battery  was  not  working  properly,  and  he 
had  replied:  "All  right;  I  wiU  see  about  it" 
On  the  morning  in  question,  before  the  acci- 
dent occurred,  the  plaintiff  told  the  foreman 
In  immediate  charge  of  the  work  that  no 
more  than  one  charge  should  be  attached  to 
the  battery  at  one  time,  as  the  ground  was 
soft  at  the  bottom,  that  the  battery  did  not 
work  properly,  and  that  he  feared  an  acci- 
dent The  foreman  replied  that  he  knew  all 
about  the  batteries,  and  he  was  In  a  hurry 
and  wanted  to  get  the  muckers  to  work. 
Thereafter  until  the  accident  the  foreman 
made  the  connections  and  fired  the  charges 
himself.  The  plaintiff  had  loaded  tbe  last 
two  holes,  about  four  feet  deep  and  about 
three  feet  apart  in  the  manner  above  de- 
scribed. The  foreman  connected  the  wires 
and  used  the  battery  to  explode  the  charges. 
After  the  report  when  the  logs  which  bad 
been  placed  over  the  holes  were  removed  and 
the  dirt  scraped  away,  both  holes  looked  the 
same.  The  sand  tamidng  was  practically  un- 
disturbed in  both.  Neither  hole  had  been 
affected  on  the  surface.  They  looked  alike. 
The  foreman  then  said  to  the  plaintiff: 
"They  have  both  shot  down,  and  you  wlU 
have  to  dean  the  holes  out"  The  plaintiff 
began  pumping  the  sand  out  of  one  of  the 
holes  with  a  sand  pnmp,  and  when  down 
about  the  depth  of  the  tamping  the  pump 
dropped  about  six  Inches,  which  the  plaintiff 
and  several  other  expert  powder  men  testify- 
Ing  for  both  plaintiff  and  defendant  stated 
would  indicate  that  the  charge  had  exploded. 
Some  pieces  of  rock  had  come  in  from  the 
side  of  the  hole  Interfering  with  the  work 
of  further  clearing  It  but  before  attempting 
to  remove  this  rock  tbe  plaintiff  proceeded  to 
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pump  tbe  sand  from  the  other  hole.  The 
same  thing  happened.  The  pump  sank  down 
In  the  same  way,  and  rock  had  also  come  in 
from  the  side  of  the  hole.  He  took  a  drill 
and  remoTed  the  rock  from  this  hole  and 
then  returned  to  the  hole  first  pumped  out 
and,  after  attempting,  without  success,  to  re- 
moYe  the  rock  yiitb  a  wooden  scraper  or 
apoon,  used  the  drill  as  before,  and  while  he 
was  cutting  away  the  rock  tbe  explosion  oc- 
curred, causing  the  injury.  There  was  a 
conflict  In  the  evidence  as  to  the  extent  of 
tbe  explosion.  The  drill  was  not  thrown  out 
of  the  hole.  Some  of  the  defendant's  wit- 
nesses testified  that  if  the  amount  of  ix>w- 
der  placed  in  the  hole  had  exploded  the  drill 
would  have  been  thrown  out  Other  witness- 
es testified  that  the  noise  was  about  the  same 
as  any  shot  which  goes  down,  and  that  In 
that  character  of  ground  the  drUl  would  not 
necessarily  be  blown  out  of  the  hole  by  the 
full  explosion  of  the  charge.  The  negligence 
charged  was  failure  to  adopt  a  reasonably 
safe  method  of  work,  considering  the  known 
character  of  the  ground,  in  attempting  to 
discharge  more  than  one  blast  at  a  time,  and 
failure  to  furnish  a  reasonably  efficient  bat- 
tery. The  answer  denied  the  allegations  of 
negligence  and  set  up  the  affirmative  defens- 
es of  assumed  risk  and  contributory  negli- 
gence. 

12]  Was  the  defendant  guilty  of  the  neg- 
ligence charged?  In  the  employment  of  in- 
herently dangerous  agencies,  such  as  powder 
or  other  explosives,  It  is  the  duty  of  the 
master  to  exercise  a  degree  of  care  for  the 
safety  of  the  servant  commensurate  with 
the  danger  reasonably  to  be  anticipated.  1 
Labatt,  Master  and  Servant,  {  16;  Mather 
T.  BUlston,  156  U.  S.  391,  16  Sup.  Ct  464,  39 
L.  Ed.  464.  It  is  not  holding  an  employer  to 
an  unreasonable  duty  to  require  him  to  take 
all  reasonable  care  to  reduce  to  a  minimnm 
the  hazards  of  an  Inherently  hazardous  em- 
ployment: Any  extra  hazard,  not  necessary 
to  the  practical  performance  of  the  work, 
which  might  be  anticipated  and,  by  the  ex- 
ercise of  reasonable  care  on  the  master's 
part,  avoided,  it  is  the  master's  duty,  by  the 
exercise  of  such  care,  to  eliminate.  "The 
correct  Juristic  concept  is  that  which  is  In- 
dicated by  the  remark  that  'reasonable  care 
U  care  proportional  to  the  danger  to  be 
guarded  against,  and,  in  dangerous  situa- 
tions, means  great  care.'"  1  Labatt,  Master 
and  Servant,  {  16,  p.  30;  Spragne  v.  New 
York  &  N.  B.  B.  Ck).,  68  Conn.  345,  36  AtL 
791,  37  L.  K.  A.  638.  This  is  especially  true 
as  applied  to  the  plan  or  method  of  opera- 
tion deliberately  adopted  by  the  master  or 
his  representatives.  When  that  plan  is  in- 
herently defective  and  unnecessarily  danger- 
ous, its  adoption  is  negligence,  entailing  a 
liability  upon  the  master  for  resulting  inju- 
ries. 

"The  accident  was  not  caused  by  a  mere 
oversight  or  negligent  act  aM>ertaining  to  a 


mere  detail;  but  it  followed  as  a  natural  and 
necessary  consequence  of  a  defective  plan 
and  method  of  operation  directed  hy  the  fore- 
man, and  being  carried  out  under  his  immedi- 
ate presence  and  under  his  personal  direc- 
tion and  supervision.  The  plan  or  method 
of  operation  was  a  matter  to  be  chosen  and 
determined  upon  by  the  master  or  his  rep- 
resentative; and  when,  as  in  this  case,  it  was 
inherently  defective  and  unnecessarily  dan- 
gerous, tbe  responsibUity  for  any  injury  oc^ 
casloned  thereby  must  be  laid  at  his  door." 
BaU  V.  Megrath,  43  WasAL  107,  109,  86  Pac. 
382,383. 

"It  was  the  duty  of  the  city  in  doing  this 
work,  confessedly  dangerous  and  attendant 
with  many  risks,  to  do  it  In  such  a  way 
as  to  reduce  the  danger  to  a  minimum,  and 
not  increase  it  by  careless  and  negligent 
methods  of  operation."  Blair  v.  Spokane,  66 
Wash.  399,  405,  119  Pac.  839,  841;  Etherldge 
V.  Gordon  Construction  Co.,  62  Wash.  256, 
259,  260,  113  Pac.  639;  Rogers  v.  Valk,  131 
Pac.  231,  just  decided.  1  Labatt,  Master  and 
Servant,  i  118. 

[3]  In  view  of  these  principles.  It  seems 
plain  that  the  question  of  the  primary  neg- 
ligence of  the  defendant  was,  under  the  evi- 
dence, one  for  the  Jury.  Had  but  one 
blast  been  attached  to  the  battery  at  the 
time,  as  urged  by  tbe  plaintiff,  the  noise 
of  the  explosion,  or  its  absence  would  have 
furnished  a  sure  test  as  to  whether  the 
charge  was  still  there  or  not  In  rock  ot 
this  character,  where  the  blasts  were  lia- 
ble to  shoot  down,  the  surface  of  the  ground 
furnished  no  such  test  Such  a  plan  of 
operation  was  entirely  compatible  with  the 
practicable  performance  of  the  work,  and 
would  have  exposed  the  plalntifC  to  no  un- 
necessary danger.  Had  there  been  an  explo- 
sion, he  could  have  proceeded  vrith  perfect  as- 
surance of  safety  to  clear  out  anu  re<diarge 
the  hole.  Had  there  been  no  sound  ot  an 
explosion,  he  could  have  merely  pumped  out 
the  sand,  superimposed  above  the  old  charge 
a  new  one,  and  exploded  the  whole — a  plan 
described  by  expert  witnesses  as  usual  and 
safe  In  such  cases.  There  was  evidence  suf- 
ficient to  sustain  a  finding  that  the  battery 
was  weak.  It  had  repeatedly  failed  to  do 
the  work  expected  of  it,  and  of  this  the  mas- 
ter had  been  notified.  Whether,  where  there 
is  perfect  connection,  a  current  which  will 
fire  one  blast  will  fire  two  or  more  up  to 
the  capacity  of  the  battery,  and  beyond  that 
capacity  will  fire  none,  the  evidence  leaves 
in.  doubt  It  may  be  doubted,  therefore, 
whether  the  weakness  of  the  battery  had  any 
causal  connection  with  the  failure  of  the 
charge  which  caused  the  injury  to  explode. 
Whatever  may  be  said  of  the  second  alle- 
gation of  negligence,  there  was  ample  evi- 
dence to  take  the  case  to  the  jury  upon  the 
first.  The  plan  of  vrork  adopted  exposed  the 
plaintiff  to  an  unneces.sary  danger. 

[4-6]  Did  the  plaintiff  assume  the  risk  of 
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this  added  and  unnecessary  danger?  The 
trial  court,  In  deciding  that  he  did,  placed 
the  decision  upon  the  ground  that,  notwlth, 
standing  any  prior  negligence  of  the  master, 
a  now  condition  had  arisen,  the  dangers  of 
which  were  equally  within  the  knowledge 
of  the  plaintiff  and  the  defendant's  foreman, 
and  that  therefore  the  plaintiff,  acting  upon 
equal  knowledge  with  the  master,  assumed 
the  risk.  This  is  unsound,  in  that  it  ignores 
an  ingredient  essential  to  the  assumption 
of  extraordinary  and  unnecessary  dangers 
created  by  the  master's  negligence,  viz.,  that 
the  added  danger,  in  order  to  be  assumed, 
must  be  patent,  open,  obvious,  and  voluntari- 
ly, as  well  as  knowingly,  encountered.  Ekjual 
knowledge  is  not  alone  the  test  The  dan- 
ger must  be  palpable,  and  not  only  know- 
ingly, but  voluntarily,  Incurred.  Herein  lies 
the  distinction  between  the  assumption  of  or- 
dinary risks  neces.sarily  incident  to  the  work, 
in  the  absence  of  any  breach  of  duty  on  the 
master's  part,  and  those  arising  from  the 
master's  negligence.  The  servant  assumes 
usually,  as  a  matter  of  law,  the  risk  of  those 
ordinary  dangers  necessarily  incident  to  the 
work,  and  only  those.  Whether  he  assumes 
the  risk  of  unnecessary  dangers  imposed  by 
the  master's  negligence  is  usually  a  question 
of  fact  depending,  not  alone  upon  his  knowl- 
edge of  the  danger,  but  upon  Its  certainty, 
imminence,  and  obvious  character,  and  upon 
his  free  and  voluntary  action  in  the  premises 
as  indicating  an  assent  to  the  master's  con- 
duct and  an  acceptance  of  the  consequent 
risflf.  Many  cases  make  a  distinction  even 
more  marked,  to  the  effect  that  the  servant 
never  assumes  the  risk  of  the  master's  neg- 
ligence. We  said  in  Blair  v.  SiK>kane,  66 
Wash.  309,  403,  404,  119  Pac.  839,  841:  "As 
to  the  defense  of  assumption  of  risk,  while  it 
Is  true  that  an  employ^  assumes  all  the  dan- 
gers Inherent  in  the  work  and  that  are  or- 
dinarily incident  thereto,  it  does  not  follow 
that  he  assumes  the  risk  of  his  employer's 
negligence.  The  risks  assumed  by  the  servant 
are  those,  and  those  only,  that  are  obvious 
after  the  master  has  discharged  the  duty  im- 
posed upon  him  by  law  of  using  ordinary 
care  and  prudence  in  making  the  servant's 
work  reasonably  safe,  and  in  providing  him 
with  a  reasonably  safe  place  In  which  to  do 
that  work."  Howland  v.  Standard  Mill  & 
Logging  Co.,  50  Wash.  34,  96  Pac.  686;  Cur- 
tis V.  McNalr,  173  Mo.  270,  73  S.  W.  167; 
American  Window  Glass  Co.  v.  Noe,  158  Fed. 
777,  86  C.  C.  A.  133.  Considered  purely  as  a 
question  of  assumption  of  risk,  unmodltied 
by  the  element  of  assient  to  be  deduced  from 
the  servant's  free  choice  with  knowledge  and 
appreciation  of  the  danger,  the  doctrine  so 
stated  is  obviously  sound;  but  with  these 
modifying  elements  present  and  controvert- 
ed the  doctrine  is  accordingly  modified,  and 
the  question  becomes  one  of  fact  for  the 
jury,  whenever  the  minds  of  reasonable  men 
may  differ  upon  it.    Pearson  v.  Federal  Min. 


&  Smelting  Co.,  42  Wash.  90,  84  Pac.  632; 
Etheridge  v.  Gordon  Construction  Co.,  62 
Wash.  256,  113  Pac.  639;  Chicago  Hair  & 
Bristle  Co.  v.  Mueller,  203  111.  558,  68  N.  E. 
51;  Chicago  &  A.  R.  R.  v.  House,  172  111. 
601,  50  N.  B.  151;  Louisville  &  N.  R.  Co.  v. 
Kelly,  63  Fed.  407,  11  C.  C.  A.  260;  Malott 
v.  Hood,  201  lU.  202,  66  N.  B.  247. 

[7]  The  danger  here  encountered  by  the 
plaintiff  was  not  a  certain,  palpable,  open, 
and  obvious  danger.  It  was  hypothetical. 
His  continuance  in  the  employment  with 
knowledge  that  the  master's  negligence  in 
attaching,  over  his  protest,  more  than  one 
blast  in  this  soft  substratum  had  exposed 
him  to  an  added,  unnecessary,  possible  dan- 
ger cannot  be  said,  as  a  matter  of  law,  to 
constitute  a  voluntary  assumption  of  the. 
added  risk.  A  new  danger  was  Injected  Into 
his  environment  with  his  knowledge,  it  is 
true,  but  over  his  objection.  His  Judgment 
was  overridden  by  that  of  the  foreman,  back- 
ed by  the  foreman's  authority  as  such.  The 
situation  was  the  same,  in  legal  contmnpla- 
tion,  as  if  he  had  attached  the  blasts  him- 
self under  a  direct  order  from  the  foreman. 
The  real  danger  lay  in  the  uncertainty,  caus- 
ed by  the  master's  negligence,  as  to  whether 
there  was  any  risk  to  assume.  Whether  this 
danger,  though  its  presence  was  appreciated, 
was  so  imminent  and  certain  of  disastrous 
consequences  as  to  make  it  incumbent  npon 
the  plaintiff,  as  an  ordinarily  prudent  man, 
either  to  quit  work,  or  to  assume  the  risk, 
was  a  question  for  the  Jury.  He  did  not  vol- 
untarily encounter  a  certain,  imminent,  and 
palpable  danger,  as  was  the  case  in  Water- 
man V.  Skokomish  Lumber  Co.,  65  Wash.  234, 
118  Pac.  36,  and  other  cases  relied  upon  by 
the  defendant 

[J]  Finally,  Was  the  plaintiff  guilty  of 
contributory  negligence  in  using  the  steel 
drill  under  the  circumstances?  Both  he  and 
the  foreman  believed  that  the  charges  had 
both  shot  down.  He  proceeded  cautiously  till 
satisfied  that  they  had.  Of  five  expert  pow- 
der men  who  testified  both  for  the  plaintiff 
and  the  defendant,  all  save  one,  the  foreman, 
said,  in  effect,  that  when,  in  pumping  the 
.sand  out  of  the  hole,  the  pump  dropped  down 
below  where  the  powder  ought  to  be  they 
would  conclude  that  the  charge  had  explod- 
ed, and  would  deem  It  safe  to  use  the  driU  In 
cutting  out  pieces  of  rock  which  could  not  be 
removed  with  a  spoon  or  scraper.  When 
asked  how  they  would  have  proceeded  under 
like  circumstances,  they  all  prescribed  a 
course  of  conduct  practically  the  same  as 
that  pursued  by  the  plaintiff.  Whether,  aft- 
er having  satisfied  himself  by  the  circum- 
stance of  the  sudden  dropping  of  the  pump, 
a  circumstance  usually  relied  upon  by  other 
powder  men,  that  the  charge  had  shot  down, 
he  was  guilty  of  contributory  negligence  In 
using  the  drill  was  a  question  for  the  Jury. 
In  the  light  of  the  evidence  we  cannot  say 
I  that  the  minds  of  reasonable  men  might  not 
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differ  as  to  whether  he  acted  as  an  ordinarily 
prudent  powder  man  would  have  acted  in 
the  same  circumstances.  There  was  evidence 
sufficient  to  take  the  case  to  the  jury  upon 
every  controverted  issue. 

The  judgment  is  reversed,  and  the  cause 
Is  remanded  for  a  new  trial. 

CROW,  Q  J.,  and  MORRIS,  MAIX,  and 
FCLIiBRTON,  JJ.,  concur. 


WRIGHT  V.  SUYDAM. 

(Supreme  Court  of  Washington.     April  4, 
191.3.) 

1.  Vendor  awd  PuBcnxsKB  (§  3*)— Cositbact 
OF  Sals  of  Land— Options. 

A  contract  expressly  stating  that  $100  was 
received  as  part  payment  upon  the  purchase 
price  of  land,  followed  by  provisions  clearly 
contemplatiDK  the  consummation  of  a  sale  of 
land,  although  providing  that  the  purchaser,  if 
he  breached  the  contract,  should  be  only  liable 
to  the  extent  of  such  payment,  was  not  an  op- 
tion but  was  a  contract  for  the  sale  of  land. 

IKi.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  3;    Dec.  Dig.  §  3.*) 

2.  Vendor    and    Pobchaseb    (8    133*)— Con- 

TBACT   FOR   .Sat.E   OY   LAND— MUTTIALITT. 

A  contract  for  the  sale  of  land,  providing 
that  the  title  must  be  satisfactory  to  the  pur- 
chaser, does  not  give  the  purchaser  an  arbitrary 
right  to  reject  a  good  marketable  title  so  as 
thereby  to  lack  mutuality. 

fEd.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  234-237 ;  Dec.  Dig.  $ 
133.*] 

3.  Vendor    asd    PuicHASBB    (J    13*)— Con- 

TBACT    FOB    SALE   Of   tiAND— CONSIDERATION. 

An  obligation  to  forfeit  $100  was  a  suf6- 
cient  consideration  to  support  a  promise  of  an- 
other to  convey  land  valued  at  about  $8,000 
upon  the  payment  of  the  balance  of  the  pur- 
chase price. 

[EM.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §  14;   Dec.  Dig.  i  13.»] 

4.  Vesdob  and  Purchaser  (|  23*)— TJnii.at- 
ERAL  Contract  fob  Sale  of  Land— Mu- 

TUALITT. 

The  fact  that  a  contract  for  the  sale  of 
land  was  signed  only  by  the  owner  does  not 
iihow  a  want  of  mutuality. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  28;   Dec.  Dig.  |  23.*J 

5.  Specific  Performance  (J  32*)— Sale  of 
La  n  d— MoTtT  alitt. 

The  fact  that  the  purchaser  in  a  contract 
for  the  sale  of  land  is  liable  on  a  breach  only 
for  liquidated  damages  does  not  affect  his  right 
to  enforce  specific  performance  on  the  ground 
of  want  of  mutuality  of  remedies,  where  he  has 
tendered  the  agreed  price  and  has  kept  the  ten- 
der good. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  ff  8»-99;  Dec.  Dig.  { 
32.»] 

6.  SpEcmc  Performance  (|  101*)— Con- 
TBACTs — Mutual  Cohcubbent  and  Depend- 
ent   OBLI0ATI0N& 

An  owner  cannot  claim  that  a  contract  of 
sale  for  land,  where  the  payment  of  the  pnr- 
ehase  price  was  to  be  concurrent  with  the  de- 
livery of  the  deed,  has  lost  its  vitality  on  ac- 
count of  delay,  where  he  has   not  at  any  time 


offered   to  perform  or  made  any  demand  and 
has  not  sought  to  rescind. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  290,  295,  311-317; 
Dec.  Dig.  i  101.*] 

7.  Specific  Pebfobmanob   ({  13*)— Claims- 
Defenses. 

In  an  action  for  specific  performance  of  a 
contract  to  convey  land,  where  plaintiff  does 
not  ask  for  damages  in  the  alternative,  but 
claims  that  defendant  has  not  disqualified  him- 
self to  convey  title,  the  fact  that  defendant 
may  have  no  title  and  may  never  have  had  is 
no  defense,  since  he  only  has  to  make  a  deed 
and  is  not  concerned  with  any  controversy  that 
might  arise  between  plaintiff  and  other  parties. 
[FA.  Note.— For  other  cases,  see  Specific  Per- 
foi-mance,  Cent   Dig.   §§   30-32;    Dec.  Dig.  ( 

8.  Abatesient  and  Revival  (|  15*)- Discon- 
tinuance OF  Prior  Action  before  Trial. 

Although,  at  the  time  of  a  plea  of  abate- 
ment on  the  ground  of  the  pendency  of  a  prior 
action,  such  an  action  was  pending,  it  cannot 
be  held  to  have  been  vexatious,  where,  at  the 
time  of  the  trial  on  the  merits,  such  prior  ac- 
tion Iiad  been  dismissed  without  prejudice. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  {§  111-117 ;  Dec.  Dig. 
i  16.*] 

En  Banc.  Appeal  from  Superior  Court, 
King  County;    Mitchell  Gilliam,  Judge. 

Action  by  George  B.  Wright,  Executor  and 
Trustee  of  W.  Hammond  Wright,  deceased, 
against  Bendrick  Suydam.  Judgment  for 
plaintur,  and  defendant  appeals.     Affirmed. 

John  W.  Roberts  and  Bausman  &  Kelleher, 
all  of  Seattle,  for  appellant.  Wright  &  Kel- 
leher and  Edward  W.  Allen,  all  of  Seattle^ 
for  respondent 

PARKER,  J.  This  action  was  commenced 
on  May  16,  1910,  by  W.  Hammond  Wright 
against  Hendrlck  Suydam  to  enforce  specific 
performance  of  the  following  written  con- 
tract: "Received  of  W.  Hammond  Wright 
the  sum  of  one  hundred  dollars  as  part  pay- 
ment upon  'purchase  price  of  the  following 
described  real  estate  with  the  appurtenances 
thereto,  situate  in  Kir;?  county,  state  of 
Washington,  to  wit:  »  •  •  The  balance 
of  the  purchase  price  of  the  said  premises  is 
seventy-nine  hundred  dollars  to  be  paid  in 
cash,  upon  delivery  of  deed.  The  undersigned 
owners  of  said  premises  agree  within  fifty 
days  to  deliver  to  the  purchaser  an  abstract 
of  title  prepared  and  certified  by  a  reputable 
and  approved  abstract  company,  showing 
title  to  said  property  in  said  owners  in  fee 
simple,  free  from  all  liens  and  incumbrances 
as  herein  stated,  and  good  and  marketable, 
and  to  convey  such  title  to  the  purchaser, 
his  heirs  or  assigns,  by  warranty  deed  pre- 
pared by  the  purchaser,  with  full  covenants 
satisfactory  to  the  purchaser.  If  upon  in- 
vestigation title  to  the  said  premises  shall 
be  found  to  be  Insuflicleut  in  any  of  the  re- 
spects aforesaid,  either  in  fact  or  as  shown 
In  the  abstract,  or  shall  be  unsatisfactory  to 
the  attorney  for  the  purchaser,  the  purchas- 
er may  at  any  time  thereafter  at  his  option 
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elect  to  have  the  sums  of  money  tberetofore 
paid  by  bim  as  part  payment  of  the  purchase 
price  Immediately  repaid  to  him,'  and  in  tbe 
event  of  such  election  the  owners  shall  re- 
turn such  sums  and  all  further  obligation  up- 
on their  part  shall  ihen  cease;  provided, 
however,  that  such  election  cannot  be  exer- 
cised until  after  thirty  days  after  the  objec- 
tions to  title  are  pointed  out  in  writing  to 
the  owners,  which  length  of  time  is  allowed 
to  them  to  remedy  the  same.  If  title  to  the 
said  described  premises  shall  not  be  subject 
to  objection  in  any  of  the  respects  aforesaid, 
and  shall  be  satisfactory  to  the  attorney 
for  the  purchaser,  and  the  purchaser  shall 
t&ll  upon  his  part  to  perform  any  of  the 
terms  of  this  agreement,  then  the  said  sum 
of  money  first  above  mentioned  shall  be  re- 
tained by  the  undersigned  owners  as  liq- 
uidated damages,  and  they  shall  also  be  en- 
titled to  a  return  to  them  of  the  said  ab- 
stract, and  neither  parts  shall  be  under  any 
further  liability.  Deed  Is  to  be  executed 
immediately  upon  examination  of  abstract, 
or  within  time  allowed  to  owners  to  cure  ob- 
jections. Purchaser  is  to  have  twenty  days 
after  delivery  of  abstract  within  which  to 
examine  title.  Time  is  of  the  essence  of 
each  of  the  provisions  of  this  agreement 
Dated  at  Seattle,  Washington,  this  August 
14,  1908.  [Signed]  Hendrlck  Suydam, 
Owner." 

The  cause  was  tried  and  submitted  to  tbe 
court  upon  the  merits  on  October  25,  1910, 
when  It  was  taken  under  advisement  by  the 
court.  Thereafter,  on  May  28, 1911,  W.  Ham- 
mond Wright  died  In  King  county,  being  then 
a  resident  thereof,  leaving  a  will  wherein 
George  E.  Wright  was  named  as  executor 
and  trustee,  and  whereby  the  land  here  in- 
volved was  devised  to  him  as  such.  There- 
upon George  B.  Wright,  as  such  executor  and 
trustee,  was  substituted  as  plaintiff.  On  April 
29,  1912,  findings  of  fact  and  conclusions  of 
law  were  made  and  filed  by  tbe  court  in 
favor  of  the  plalntifT  and  against  the  defend- 
ant, and  a  decree  rendered  accordingly  as 
prayed  for.  From  this  disposition  of  the 
cause,  tbe  defendant  has  appealed  to  this 
court 

The  facts  are,  in  substance,  as  follows: 
The  contract  above  quoted  was  entered  into 
between  Suydam  and  Wright  on  August  14, 
1908,  the  date  it  bears,  and  $100  then  paid  by 
Wright  to  Suydam  upon  tbe  purchase  price 
of  tbe  land  as  therein  stated.  At  that  time 
the  legal  title  thereto  was  held  by  the  Steven- 
son-Sanders Land  Company,  a  corporation; 
it  being  about  9  acres  of  a  40-acre  tract  own- 
ed by  that  company.  Suydam's  interest  in 
the  land  at  that  time  was  under  a  contract 
for  the  purchase  of  the  entire  40-acre  tract 
theretofore  entered  into  by  him  with  that 
company,  upon  which  contract  he  had  paid 
only  a  part  of  the  purchase  price.  The 
nature  of  Suydam's  interest  in  the  land  at 
that  time  became  known  to  Wright  a  short 


time  thereafter.  The  foUoiwlng,  among  other 
findings,  were  made  by  the  court:  "On  or 
about  the  6th  day  of  September,  1908,  as  pro- 
vided In  the  said  agreement,  tbe  defendant 
delivered  the  said  abstract  of  title  to  tbe  at- 
torney for  the  said  W.  Hammond  Wright, 
but,  before  the  time  allowed  by  the  said 
agreement  for  the  examination  thereof  had 
elapsed,  negotiations  arose  between  the  said 
W.  Hammond  Wright  and  tbe  defendant 
with  respect  to  a  modification  of  the  terms 
of  the  said  agreement  proposed  for  the  pur- 
pose of  accommodating  the  same  to  certain 
alleged  defects  In  title,  and  thereupon  the 
defendant,  by  express  language  as  well  as 
by  conduct,  agreed  that  tbe  time  for  the 
examination  of  the  said  abstract  and  for  the 
performance  of  the  terms  of  the  said  agree- 
ment by  said  W.  Hammond  Wright  should 
be  extended  for  a  reasonable  length  of  time. 
Thereafter,  and  before  tbe  expiration  of 
such  reasonable  time,  and  wldle  such  negotia- 
tions were  still  in  progress,  and  without 
any  intimation  of  his  desire  to  terminate 
them,  the  defendant  went  to  the  office  of  the 
attorney  for  the  said  W.  Hammond  Wright, 
during  the  attorney's  absence,  and  withdrew 
the  said  abstract,  and  upon  the  19th  day  of 
October,  1908,  delivered  the  same  to  one 
WUliam  Pitt  Trimble,  with  whom  tbe  de 
fendant  unbeknown  to  the  said  Wright,  was 
then  negotiating  a  sale  of  the  said  premises 
The  said  William  Pitt  Trimble,  with  fuU 
knowledge  of  tbe  said  contract,  referred  to 
In  i)aragraph  3  preceding,  purchased  the  said 
premises,  and  at  his  request,  and  as  a  part 
of  the  transaction  In  question,  tbe  defendant 
Suydam  upon  the  24th  day  of  October,  1908, 
entered  into  a  written  contract  to  convey  the 
said  premises,  together  with  other  premises, 
to  bis  mother-in-law,  Catherine  O.  Denny, 
and  upon  the  same  day,  and  as  a  part  of  the 
same  transaction,  the  said  Catherine  O.  Den- 
ny assigned  the  contract  last  mentioned  to 
the  said  William  Pitt  Trimble,  and  upon  the 
16th  day  of  May,  1910,  the  defendant  Suydam, 
pursuant  to  the  said  contract  and  assignment 
thereof,  executed  a  warranty  deed  ot  the 
premises  in  question  to  tbe  said  William  Pitt 
Trimble.  Upon  the  22d  day  of  September, 
1908,  without  informing  him  of  his  negotia- 
tions with  the  said  Trimble,  the  defendant  re- 
quested the  said  W.  Hammond  Wright  to  re- 
ceive back  the  said  deposit  of  $100  and  to 
consider  the  said  agreement  of  August  14, 
1908,  canceled.  This  request  the  said  W. 
Hammond  Wright  refused.  At  no  previous 
time  had  the  defendant  sonified  an  inten- 
tion or  desire  to  cancel  the  said  agreement 
or  to  repay  tbe  said  deposit  money,  and  at  no 
time,  either  before  or  after  this  date,  did  the 
defendant  tender  performance  of  the  terms 
of  the  said  agreement  set  forth  In  paragraph 
3  by  him  to  be  performed,  or  demand  per- 
formance of  the  terms  of  the  said  agree- 
ment to  be  performed  by  tbe  said  W.  Ham- 
mond Wright" 
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On  September  26,  1908,  "Wright  commenced 
an  action  In  the  superior  conrt  for  King 
connty  against  Suydam  and  the  Stevenson- 
Sanders  Land  Company,  seeking  specific  per- 
formance of  the  contract,  and  Hied  notice  of 
the  pendency  thereof  In  the  office  of  the  aud- 
itor of  King  county.  A  trial  of  that  action 
In  the  superior  court  resulted  In  Judgment  In 
favor  of  Suydam,  denying  the  relief  prayed 
for.  Appeal  was  thereupon  taken  by  Wright 
from  that  Judgment,  which  was  thereafter 
aflSrmed  by  this  court.  Upon  petition  for  re- 
hearing, this  court  modified  Its  decision  of 
affirmance  to  the  extent  of  directing  the 
superior  court  to  vacate  Its  Judgment,  and  In 
IJeu  thereof  enter  a  Judgment  dismissing  the 
action  without  prejudice  to  the  right  of  ap- 
pellant therein  to  commence  a  new  action. 
This  disposition  of  that  case  In  this  court 
may  be  found  In  59  Wash.  530,  537,  108  Pac. 
610,  110  Pac.  8.  Judgment  of  dismissal  with- 
out prejudice  was  accordingly  entered  In  that 
action  by  the  superior  court  after  the  com- 
menc^nent  of  this  action.  On  September  23, 
1909,  after  the  rendering  of  the  first  Judg- 
ment in  the  superior  court,  and  before  the 
commencement  of  this  action,  Suydam  ac- 
quired title  to  the  land  by  conveyance  from 
the  Stevenson-Sanders  Land  Company  In 
pursuance  of  this  contract  with  that  company. 
This  deed  of  conveyance  was  recorded  in  the 
office  of  the  auditor  of  King  county  on  Feb- 
ruary 19, 1910.  Wright  did  not  receive  knowl- 
edge of  the  execution  of  this  deed  '  until 
after  its  recording.  On  May  16,  1910,  Wright 
caused  to  be  prepared  a  deed  of  conveyance 
for  execution  in  pursuance  of  his  contract 
with  Suydam,  presented  it  to  Suydam,  ten- 
dered him  the  balance  of  the  purchase  price, 
and  demanded  that  he  execute  the  deed, 
which  tender  and  demand  were  refused. 
Thereafter,  on  the  same  day,  this  action  was 
commenced  in  the  superior  court,  and  notice 
of  the  pendency  thereof  duly  filed  In  the 
office  of  the  auditor  of  King  county.  On  the 
same  day,  as  we  liave  already  noticed,  Suy- 
dam executed  a  deed  of  conveyance  for  the 
land  to  William  Pitt  Trimble.  This  deed  was 
not  recorded  in  the  office  of  the  auditor  of 
King  connty  until  some  time  later.  In  this 
and  the  former  action  Wrlghf s  wife  was 
Joined  as  plaintiff,  but  she  has  disclaimed 
all  interest  In  the  controversy,  and  hence  we 
bave  not  referred  to  her  as  a  party. 

The  argument  of  counsel  for  appellant  up- 
on the  questions  of  fact  Involved  Is  directed 
particularly  to  the  finding  of  the  trial  court 
that  there  was  an  agreed  extension  of  time 
for  the  examination  of  the  abstract  and  the 
consummation  of  the  sale.  It  is  insisted 
that  this  finding  is  not  warranted  by  the  evi- 
dence, and  also  that  such  a  contract  would 
have  to  be  in  writing  to  become  legally  bind- 
ing, in  the  light  of  the  statute  of  frauds, 
since  it  would  Involve  the  modification  of  a 
contract  for  the  sale  of  lands.  The  view  we 
take  of  the  nature  of  the  contract  and  of  tlie 
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respective  rights  thereunder,  which  will  be 
hereafter  noticed,  renders  It  unnecessary  for 
us  to  follow  this  contention  and  determine 
whether  there  was  any  such  agreement  then 
made  binding  in  law.  There  are,  we  think, 
other  controlling  facts  touching  the  life  and 
vitality  of  the  contract  after  the  expiration 
of  the  times  therein  specified  for  doing  the 
things  agreed  to  be  done  ujion  the  part  of 
the  respective  parties;  that  Is,  the  fact  that 
at  no  time  did  Suydam  ever  tender  perform- 
ance of  the  contract  to  Wright  or  demand 
any  performance  thereof  from  Wright,  and 
the  fact  that  Wright  never  at  any  time  claim- 
ed rescission  of  the  contract  because  of  de- 
fective title.  These  facts  were  in  effect 
found  by  the  trial  court,  and  we  tblnlc  are 
fully  sustained  by  the  evidence.  We  are 
satisfied  from  the  evidence  ttiat  the  request 
made  by  Suydam  of  Wright,  tor  the  return 
of  the  $100  paid  upon  the  purchase  price, 
was  not  made  or  claimed  as  a  matter  of 
right,  nor  upon  the  ground  of  failure  on  the 
part  of  Wright  to  perform  his  part  of  the 
contract.  We  notice  this  fact  in  view  of  the 
language  of  the  finding  above  quoted,  which 
might  be  considered  as  not  clear  In  this  re- 
gard. 

[1]  The  argument  of  counsel  for  appellant, 
upon  the  questions  of  law  involved  in  the 
merits  of  the  case,  proceeds  upon  the  the- 
ory that  the  contract  amounts  to  no  more 
than  a  mere  option  to  purchase,  under  which 
Wright's  privilege  of  purchase  ceased  upon 
the  expiration  of  the  time  agreed  upon  for 
his  examination  of  the  abstract,  assxuning 
that  he  did  not  then  elect  to  exercise  his 
option  without  any  notice  or  claim  given  or 
made  by  Suydam  to  Wright  looking  to  the 
termination  of  the  option,  and  that,  viewed 
as  a  contract  for  the  sale  of  the  land,  the 
contract  lacks  mutuality  and  therefore  can- 
not be  enforced  as  such.  That  the  contract 
is  not  an  option  In  form  is  apparoit  from  a 
casual  reading  of  it  It  Is  expressly  stated 
therein  that  the  (100  was  received  from 
Wright  as  part  payment  upon  the  purchase 
price  of  the  land,  followed  by  provisions 
clearly  contemplating  the  consummation  of 
a  sale  of  the  land  from  Suydam  to  Wright, 
amounting  to  an  agreement  on  the  part  of 
Suydam  to  sell  and  on  the  part  of  Wright  to 
purchase.  The  argument  Is  In  substance  that 
Wright  cannot,  under  the  terms  of  the  con- 
tract, be  compelled  to  specifically  perform 
(that  is,  that  he  cannot  be  compelled  to  take 
the  land  and  pay  the  balance  of  the  purchase 
price  even  though  the  title  is  satisfactory  to 
him) ;  that  the  only  remedy  available  to 
Suydam  is  that  he  may  retain  the  $100  paid 
upon  the  purchase  price  as  liquidated  dam- 
ages resulting  from  Wright's  failure  to  per- 
form; and  that  therefore  the  contract  is  In 
substance  a  mere  option.  This  is  a  plausi- 
ble argument,  but  loses  sight  of  the  sub- 
stance of  the  contract  and  rests  solely  upon 
the  provisions  thereof  relating  to  the  remedy 
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available  to  Suydam  in  the  event  Wright 
falls  to  perform.  The  fact  remains,  however, 
that  the  contract  constitutes  an  agreement 
on  the  part  of  Suydam  to  sell,  and  on  the 
part  of  Wright  to  purchase,  the  land.  This, 
we  think,  distinguishes  it  from  a  mere  op- 
tion contract,  which,  upon  the  failure  of  the 
prosi)ective  purchaser  to  exercise  his  option 
rights  within  the  time  agreed  upon,  would 
automatically  cut  off  such  right  without  any 
notice  given  or  demand  made  for  perform- 
ance by  the  owner  of  the  land. 

In  1  Warvelle  on  Vendors  (2d  Ed.)  §  125, 
the  distinction  between  an  option  and  a  con- 
tract for  sale  is  commented  upon  as  follows: 
"There  Is  a  marked  distinction  between  an 
option  of  sale  and  a  contract  for  sale,  al- 
though such  distinction  is  frequently  over- 
looked. If,  without  consideration,  an  option 
is  a  mere  proposal  which  may  be  retracted 
at  any  moment,  if  given  for  a  consideration, 
it  amounts  to  nothing  more  than  a  privilege 
to  purchase  at  a  certain  price  or  within  a 
certain  time.  It  is  not  a  sale;  it  is  not  even 
an  agreement  for  a  sale;  at  best  it  Is  but 
a  right  of  election  in  the  party  receiving 
same  to  exercise  a  privilege,  and  only  when 
that  privilege  has  been  exercised  by  accept- 
ance does  it  become  a  contract  to  sell.  If, 
based  upon  a  consideration,  it  cannot  be  ex- 
tended beyond  the  time  limited  without  a 
new  consideration,  and  even  though  this  is 
attempted  and  such  extension  is  evidenced 
by  a  writing,  it  is  still  nudum  pactum  and 
void."  39  Cyc.  1232;  21  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  931. 

Now  the  fact  that  the  contract  by  its 
terms  confines  Suydam's  remedy  against 
Wright  to  the  recovery  of  liquidated  damages 
(and  that  is  what  the  right  to  retain  the 
$1(X)  i)aid  upon  the  purchase  price  in  effect 
amounts  to)  does  not  change  the  fact  that 
the  contract  is  on  Suydam's  part  a  promise 
to  sell  and  on  Wright's  part  a  promise  to 
purchase.  An  agreement  In  a  contract,  speci- 
fying and  limiting  the  particular  remedy 
available  to  a  party  to  the  contract  upon 
the  breach  thereof  by  the  other,  does  not 
change  the  respective  mutual  promises  which 
constitute  the  substance  of  the  contract. 
Wright  did  not  contract  and  pay  for  a  mere 
pi'iviiege  to  purchase  land  at  a  future  time, 
but  he  agreed  to  purchase  and  paid  part  of 
the  purchase  price.  We  are  of  the  opinion 
that  the  contract  is  one  for  the  sale  of  land  ; 
both  parties  being  bound  thereby  as  seller 
and  purchaser  respectively,  though  the  rem- 
edy of  Suydam,  upon  breach  by  Wright,  may 
be  confined  to  liquidated  damages.  Our  de- 
risions In  Jones  v.  Eilenfeldt,  28  Wash.  687, 
69  Pac.  368,  and  Neeson  v.  Smith,  47  Wa.sh. 
386,  92  Pac.  131,  cited  and  relied  upon  by 
counsel  for  respondent,  are  not  opposed  to 
this  view,  since  the  contracts  therein  involv- 
ed and  regarded  as  options  contained  no 
agreement  whatever,  either  express  or  im- 
plied, on  the  part  of  the  prospective  purchas- 
ers to  purchase. 


[2]  Viewed  as  -a  contract  for  the  sale  of 
the  land,  do  its  terms  disclose:  (1)  Such 
want  of  mutuality  of  obligation  from  ea<dt 
party  to  the  other  tliat  the  law  will  decline 
to  recognize  it  as  a  binding  contract;  or  (2) 
such  want  of  mutuality  of  remedy,  available 
to  each  of  the  respective  parties  upon  a 
breach  by  the  other,  that  the  law  will  not 
enforce  specific  performance  against  Suydam 
in  favor  of  Wright  because  such  remedy 
would  not  be  available  to  Suydam  upon  a 
breach  by  Wright?  It  is  insisted  that  such 
want  of  mutuality  of  obligation  is  evidenced 
by  the  terms  of  the  contract  providing  that 
the  title  should  be  satisfactory  to  Wright, 
and  that  he  may,  upon  the  title  proving 
unsatisfactory  to  him,  however  arbitrarily 
he  decides  that  question,  have  returned  to 
him  the  $100,  and  in  that  manner  rescind 
the  contract  In  so  far  as  the  fact  that  the 
terms  of  the  contract  make  the  consumma- 
tion of  the  sale  dependent  upon  title  being 
satisfactory  to  Wright  is  concerned,  we  think 
that  he  is  not,  by  the  terms  of  the  contract, 
entitled  to  arbitrarily  reject  the  title.  This 
question  was  reviewed  by  us  in  Dean  v.  Wil- 
liams, 56  Wash.  614,  106  Pac.  130,  where 
there  was  involved  a  contract  quite  similar 
to  this  In  so  far  as  the  right  of  the  purchas- 
er to  reject  the  title  is  concerned.  We  held 
In  that  case  that  the  purchaser  did  not  have 
the  right  to  arbitrarily  reject  the  title,  not- 
withstanding the  contract  seemed  in  terms 
to  so  provide,  but  that  he  was  bound  to  ac- 
cept' a  good,  marketable  title.  See,  also, 
Anderson  v.  Frye  &  Bruhn,  69  Wash.  89, 
124  Pac.  499.  We  think  that  Wright  was  In 
this  respect  bound  by  the  terms  of  the  con- 
tract to  the  extent  of  being  liable  to  forfeit 
the  $100  paid  upon  the  purchase  price  as 
liquidated  damages,  so  that  there  was  no 
lack  of  mutuality  of  obligation  In  this  re- 
spect 

[3]  Nor  do  we  think  there  was  any  lack 
of  legal  mutuality  of  obligation  because  of 
the  fact  that  Wright  may  satisfy  ail  obliga- 
tions of  the  contract  upon  his  part  to  per- 
form by  forfeiture  of  the  amount  paid  upon 
the  purchase  price.  His  obligation  to  for- 
feit this  sum  was  a  sufRcient  consideration 
to  support  the  promI.se  made  by  Suydam  to  con- 
vey, \ipon  the  payment  of  the  balance  of  the 
purchase  price.  Clearly  this  was  sufficient 
mutuality  of  obligation. 

[♦]  It  also  seems  plain,  under  our  former 
decisions,  that  the  fact  that  the  contract 
was  unilateral  in  form,  being  signed  only  by 
Suydam,  would  not  show  a  want  of  mutual- 
ity. Western  Timber  Company  v.  Kalama 
River  Lumber  Co.,  12  Wash.  620,  85  Pac.  338, 
6  L.  R,  A.  (N.  S.)  397, 114  Am.  St  Rep.  137, 7 
Ann.  Cas.  667;  36  Cyc.  623,  624. 

[5]  The  question  of  want  of  mutuality  of 
remedies,  as  affecting  apitellant's  right  to 
enforce  specific  performance  of  the  contract 
as  well  as  by  an  action  to  recover  damages, 
is  one  at  first  thoxight  of  seeming  difficulty, 
in  view  of  the  fact  that  Suydam's  remedy 
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for  a  breach  on  the  part  of  Wright  la  limited 
to  liquidated  damages,  meastired  by  the 
amount  paid  upon  the  purchase  price.  Coun- 
sel for  appellant  Invoke  the  general  rule  that 
there  mu-st  be  mutuality  of  remedy  as  well 
as  of  obligation  In  order  to  enable  either 
party  to  Invoke  the  remedy  of  specific  per- 
formance. In  2  Pomeroy's  Equitable  Reme- 
dies, g  769  (supplementary  to  Pomeroy's  Eq- 
uity Jurisprudence),  the  learned  author 
states  the  rule,  which  seems  to  be  subject  to 
numerou.s  exceptions,  as  follows:  "The  fre- 
quent statement  of  the  rule  of  mutuality, 
•that  the  contract,  to  be  specifically  enforced, 
must  as  a  general  rule  be  mutual  (that  Is  to 
say,  such  that  It  might,  at  the  time  it  was 
entered  into,  have  been  enforced  by  either 
of  the  parties  against  the  other),'  is  open  to 
so  many  exceptions  that  It  is  of  little  value 
as  a  rule.  But,  In  view  of  the  firm  place 
that  the  doctrine  of  mutuality  has  obtained 
in  the  courts  of  equity.  It  seems  well  to  at- 
tempt a  restatement  that  shall  be  more  free 
from  exceptions.  The  following  form  seems 
to  meet  the  cases  generally.  If,  at  the  time 
of  the  filing  of  the  bill  in  equity,  the  contract 
bdng  yet  executory  on  both  sides,  the  de- 
fendant, himself  free  from  fraud  or  other 
personal  bar,  could  not  have  the  remedy  of 
spedflc  performance  against  the  plalntlfT, 
then  the  contract  is  so  lacking  In  mutuality 
that  equity  will  not  compel  the  defendant 
to  perform,  but  wUl  leave  the  plaintiff  to 
his  remedy  at  law.  This  rule,  it  is  believed, 
covers  the  circumstances  in  equity  where, 
according  to  the  weight  of  authority,  the 
court  refuses  its  aid  for  lack  of  mutuality. 
So  far  as  there  is  a  principle  of  mutuality, 
it  is  a  mntuality  of  remedy  in  equity  at  the 
time  of  filing  the  bill  that  is  required,  and 
not  a  mutuality  in  the  .terms  of  the  contract 
when  the  contract  is  made.  Equity  is  en- 
tirely willing  to  grant  plaintiff  the  perform- 
ance he  applies  for,  but,  if  it  finds  that  in 
doing  so  the  defendant,  without  fault,  is  left 
tn  turn  to  a  remedy  at  law  only,  it  refuses 
to  lend  its  aid  to  such  an  unequal  result 
Therefore  any  original  lack  of  mutuality,  in 
the  terms  of  the  contract  will  have  no  in- 
fluence If  the  court  finds  that  giving  the 
plaintiff  his  relief  will  no  longer  leave  the 
defendant  to  the  law  for  relief." 

Now  It  is  apparent  that  Suydam  will  in 
this  controversy  not  be  left  to  his  remedy  at 
law.  Indeed,  in  view  of  the  fact  of  Wright's 
tender,  which  has  at  all  times  been  kept 
good,  Suydam  will  not  require  any  remedy  at 
either  law  or  equity  to  enforce  his  rights. 
Ue  Is  in  substantially  the  same  position  as 
if  respondent  had  entirely  performed  his  part 
of  the  contract,  including  that  part  which 
was  not  specifically  enforceable  against  him. 
One  of  the  numerous  exceptions  to  the  rule 
is  where  the  plaintiff's  unenforceable  promise 
has  been  performed.  In  2  Pomeroy's  Equita- 
ble Remedies,  g  771,  the  author  further  ob- 
serves: "So  long  as  such  a  contract  re- 
mains executory,  the  filing  of  the  bill  does 


not  make  the  remedy  mutual,  and  in  these 
cases  equity  refuses  specific  performance 
against  the  defendant  because  of  the  lack 
of  mutuality ;  in  fact,  because  it  would  leave 
defendant  in  the  unjust  position  of  having 
no  assurance  of  performance  on  plaintiff's 
part.  But  that  equity  is  concerned  only  with 
the  mutuality  at  the  time  of  filing  of  the  bill 
Is  clearly  shown  by  those  cases  where  the 
contract  is  executed  on  plaintifTs  part.  The 
terms  are  the  same,  but  defendant  would 
no  longer  need  to  trust  an  inadequate  remedy 
at  law,  and  e<iuity  compels  him  to  perform." 
In  the  text  of  36  Cyc.  631,  the  rule  is  stated 
as  follows:  "If  plaintiff  has  performed  his 
unenforceable  promise,  the  fact  that  before 
such  performance  there  was  a  lack  of  mu- 
tuality in  the  remedy  is  no  defense."  Nu- 
merous cases  are  there  cited  in  support  of 
the  text. 

The  case  of  Brown  t.  Munger,  42  Minn. 
482,  44  N.  W.  519,  is  in  principle  much  like 
this.  There  the  defendant  was  seeking  spe- 
cific performance  by  his  answer  in  a  suit  to 
cancel  the  contract.  It  appeared  that  the 
contract  would  have  been  unenforceable  in 
equity  on  the  part  of  the  plaintiff  because 
certain  land  which  he  was  to  receive  as  part 
consideration  for  the  performance  of  the  con- 
tract on  his  part  was  not  described,  but  was 
to  be  selected  by  the  defendant,  and  was  to 
be  of  a  certain  kind  and  within  a  certain 
distance  of  a  railroad.  Disposing  of  the  con- 
tention that,  by  reason  of  this  fact,  there 
was  a  want  of  mutuality  of  remedies,  the 
court  observed:  "In  the  case  at  bar,  al- 
though the  contract  may  have  been  original- 
ly, as  regards  its  performance  by  the  defend- 
ant, beyond  the  Jurisdiction  of  the  court, 
the  only  obstacle  in  the  way  has  been  remov- 
ed' is  the  manner  provided  for  by  the  terms 
of  the  agreement  The  defendant  alleges  in 
his  answer  that  he  has  selected  out,  set 
apart,  and  appropriated  to  the  contract,  as 
he  was  authorized  to  do,  certain  described 
tracts  of  land,  completely  answering  the  re- 
quirements of  the  instrument  as  to  quantity, 
quality,  and  location;  that  he  has  properly 
executed  and  tendered  conveyances  thereof, 
and  in  all  things  stands  prepared  and  vtilllng 
to  perform  the  contract  on  his  part.  Upon 
the  allegations  of  the  answer,  there  is  ab- 
solutely nothing  in  the  way  of  a  decree  which 
^111  fully  and  equitably  protect  and  enforce 
the  rights  of  both  parties.  If  these  allega- 
tions prove  true,  defendant  is  entitled  to 
specific  performance." 

We  are  of  the  opinion  that,  at  the  time  of 
the  commencement  of  this  action  and  since 
then,  hy  reason  of  Wright's  tender,  the  de- 
fense of  want  of  mutuality  of  remedies  is 
not  avaihible  to  Suydam  in  this  action.  In- 
deed, he  is  in  such  a  situation  that  he  needs 
no  remedy,  except  that  the  appellant's  tender 
be  kept  good,  and  this  is  properly  provided 
for  in  the  decree. 

[6]  Had  the  contract  lost  its  vitality  and 
the  further  right  ot  the  parties  thereunder 
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come  to  an  end  at  the  time  of  the  tender  of 
the  balance  of  the  purchase  price  on  the 
date  of  the  commencement  of  this  action? 
We  hare  seen  that  on  that  day  Wright  ten- 
dered to  Suydam  the  full  amount  of  the  bal- 
ance of  the  purchase  price,  at  the  same  time 
demanding  a  deed  in  pursuance  of  the  con- 
tract, that  Suydam  had  not  theretofore  at 
any  time  offered  to  perform  or  made  any 
demand  upon  Wright  to  perform  the  con- 
tract; and  that  Wright  had  not  theretofore 
sought  to  rescind  on  account  of  defective 
title,  It  is  plain,  from  the  terms  of  the  con- 
tract, that  the  payment  of  the  balance  of 
the  purchase  price  and  the  conveyance  of  the 
land  to  be  made  by  Suydam  to  Wright  are 
mutual,  concurrent,  and  dependent  acts,  to  be 
performed  by  the  respective  parties  at  the 
same  time.  Under  our  repeated  holdings, 
these  facts  would  prevent  Suydam  from  suc- 
cessfully claiming  that  Wright  is  not  entitled 
to  a  conveyance,  as  provided  by  the  terms 
of  the  contract  See  Lewis  v.  Wellard,  62 
Wash.  590,  114  Pac.  455,  where  our  former 
decisions  on  the  subject  are  reviewed. 

[7]  It  is  Insisted  by  counsel  for  appellant 
that  respondent  cannot  have  a  decree  for 
specific  i)erformance,  because  appellant  did 
not  have  at  the  time  of  the  rendering  of  the 
decree,  and  has  not  since  then  had,  any  title 
to  convey.  In  view  of  the  fact  that  appellant 
has  volnntarily  disqualified  Idmself  from  v^t- 
forming  his  contract,  to  whatever  extent  lie 
may  be  so  disauallfled,  the  fact  that  respond- 
ent Is  not  asking  damages  in  lieu  of  a  con- 
veyance from  appellant,  but  is  willing  to  take 
a  conveyance  from  blm  in  compliance  with 
the  terms  of  the  contract,  and  that  respond- 
ent is  resting  his  right  upon  the  theory  that 
appellant  has  not  disqualified  liimself  from 
conveying  in  pursuance  of  the  terms  of  the 
contract,  we  think  that  appellant  cannot  now 
1>e  permitted  to  say  that  any  conveyance  he 
might  now  make  in  pursuance  of  the  con- 
tract will  not  vest  title  in  respondent  Ap- 
pellant may  have  divested  himself  of  title  by 
conveyance  to  Trimble  to  the  extent  of  estop- 
ping himself  to  claim  title  as  against  Trim- 
ble, bat  tliat  does  not  prevent  respondent 
from  proceeding  upon  the  theory  that  appel- 
lant is  not  disqualified  from  performing  the 
contract  by  conveyance  in  pursuance  of  its 
terms.  Snrely  appellant  cannot  be  permitted 
to  avoid  performance  by  claiming  disquali- 
fication to  perform,  when  such  performance 
does  not  Involve  any  act  of  greater  ditHcuIty 
tlian  the  mere  execution  of  a  deed.  There  is 
nothing  rendering  even  slightly  difilcult  the 
execution  by  appellant  of  a  deed  such  as  this 
contract  calls  for.  We  would  have  here  a 
quite  different  question  if  respondent  were 
asking  for  a  conveyance  or  damages  in  the 
alternative,  and  were  conceding  disqualifica- 
tion to  perform  on  the  part  of  appellant 
We  are  not  here  concerned  with  any  con- 
troversy which  may  arise  between  resiiondent 
and  Trimble  after  conveyance  is  made  to 


respondent  in  pursuance  of  this  contract 
Enough  appears,  however,  to  show  that,  by 
reason  of  Trimble's  notice  of  respondoit's 
rights  under  this  c(mtract,  respondent's 
claim  of  right  aa  against  Trimble  Is  appar- 
ently not  unfounded.  Mo  authority  has  I>eea 
called  to  our  attention  touching  this  con- 
tention of  appellant.  We  think,  however,  it 
is  fully  answered  by  the  remarks  of  Prof. 
Pomeroy  in  his  Specific  Performance  of  Con- 
tracts (2d  Ed.)  i  438,  as  foUows:  "The  gener- 
al doctrine  U  firmly  settled,  both  in  England 
and  in  this  country,  that  a  vendor  whose  es- 
tate is  less  than  or  different  from  that  which 
he  agreed  to  sell,  or  who  cannot  give  the  exact 
subject-matter  embraced  in  his  contract,  will 
not  be  allowed  to  set  np  his  Inability  as  a 
defense  against  the  demand  of  a  purchaser 
who  is  wililng  to  take  what  he  can  get  with 
a  compensation.  The  vendee  may,  if  he  so 
elect,  enforce  a  specific  x)erformance  to  the 
extent  of  the  vendor's  ability  to  comply  with 
the  terms  of  the  agreement,  and  may  compel 
a  conveyance  of  the  vendor's  deficient  estate, 
or  defective  title  or  partial  subject-matter, 
and  have  compensation  for  the  difference  be- 
tween the  actual  performance,  and  the  per- 
formance which  would  have  been  an  exact 
fulfillment  of  the  terms  of  their  contract." 
The  fact  that  compensation  Is  not  here 
sought  does  not  lessen  the  force  of  this  doc- 
trine as  applicable  here. 

[I]  At  the  time  this  action  was  commenced, 
the  former  action  against  Snydam  and  the 
Stevenson-Sanders  Land  Company  to  enforce 
specific  jperformance  of  this  contract  was  still 
pending  in  this  court  upon  appeal;  that  ia, 
while  our  original  opinion  had  been  filed,  de- 
ciding the  case  against  Wright,  It  was  not 
then  finally  disposed  of  upon  rehearing,  and 
of  course  no  formal  Judgment  of  dismiss- 
al without  prejudice  Iiad  then  been  en- 
tered In  the  superior  court,  as  directed 
by  us  in  disposing  of  the  petition  for  re- 
hearing. Upon  these  facts,  Snydam  songht 
an  abatement  of  this  action  upon  the  ground 
of  another  action  pending,  and  now  Insists 
that  the  trial  court  erred  in  not  dismissing 
this  action  for  that  reason.  There  Is  some 
controversy  as  to  the  question  of  abatement 
being  timely  raised  in  this  action  by  proper 
motion  or  plea.  However  that  may  be,  it  ap- 
pears that  our  decision  upon  the  rehearing  of 
the  former  case,  directing  Its  dismissal  with- 
out prejudice,  was  rendered  August  6,  1910, 
and  the  formal  order  of  dismissal  was  enter- 
ed in  the  superior  court  on  October  18,  1910, 
while  the  trial  of  this  action  occurred  Octo- 
ber 25,  1910.  It  is  apparent,  then,  that 
no  other  action  was  pending  at  the  time 
this  action  was  tried  upon  the  merits.  In 
the  text  of  1  Cye  25,  the  prevailing  rule 
touching  abatement  onder  such  circumstances 
is  stated  as  follows:  "The  tendency  of  the 
later  cases  and  a  preponderance  of  authority 
sustain  the  doctrine  that  It  Is  a  good  answer 
to  a  plea  of  the  pendency  of  a  prior  action 
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for  the  same  canse  that  the  former  suit  has 
been  discontinued,  whether  the  discontinu- 
ance be  before  or  after  the  filing  of  the  plea. 
Under  this  doctrine,  the  plea  will  be  over- 
mled  unless  the  prior  suit  is  pending  at  the 
time  of  the  trial  of  the  second."  This  Is  to 
barmony  with  the  remarks  of  Justice  Dunbar, 
made  in  Harris  ▼.  Fidalgo  Mill  Co.,  38  Wash. 
109,  171,  80  Pac.  288,  where  he  said:  "It  Is 
not  enough  to  show  that  another  action  Is 
pending,  but  it  must  appear  that  snob  action 
wonld  be  liable  to  become  vexatious,  and  al- 
so that  fall  relief  could  have  been  obtained 
In  the  former  action."  It  la  plain  that  the 
former  action  could  not  have  been  vexatious 
nor  afford  the  relief  here  sought  by  respondent 
at  any  time  after  the  commencemoit  of  this 
action. 

It  Is  worthy  of  note,  in  connection  with 
what  we  have  here  said,  that  the  former  ac- 
tion was  against  both  Snydam  and  the 
Stevenson-Sanders  Land  Company.  The 
thing  sought  in  that  action  was  not  convey- 
ance from  Suydam  alone,  but  conveyance 
from  Suydam  and  the  Stevenson-Sanders 
Land  Company.  This  relief,  it  was  manifest, 
could  not  be  granted  In  that  action,  because 
the  land  company  had  not  then  received  the 
purchase  price,  and  therefore  It  could  not  be 
compelled  to  convey.  Had  the  relief  there 
sought  been  only  a  conveyance  from  Snydam, 
the  qnestions  involved  would  have  been  quite 
different  It  Is  true  that  in  our  opinion  (S9 
Wash.  630,  636,  108  Paa  610,  UO  Pac.  8)  we 
said  that  "a  decree  requiring  Suydam  to  con- 
vey would  be  an  idle  and  fruitless  thing." 
This  remark,  however,  was  not  necessary  to 
a  decision  of  any  question  there  involved, 
and,  since  the  writer  of  this  opinion  was  the 
writer  of  that  oae,  he  feels  free  to  say  here 
that  the  language  quoted  should  not  have 
been  there  used. 

Wte  conclude  that  the  decree  of  the  learned 
trial  court  properly  disposed  of  the  rights  of 
the  parties  here  Involved  and  that  It  should 
be  affirmed.    It  Is  so  ordered. 

CROW,  a  J.,  and  MOUNT,  FULLEBTON, 
GOSB,  MOBRIS,  ELLIS,  and  MAIN,  33., 
ooncnr. 


m  WMb.  OT) 

COUSEL'M  INV.  CO.  t.  KINO  COUNTY 
et  aL 

(Supreme  Court  of  Washington.    April  11, 
1913.) 

1.  JuDevcm     (I    249*)  —  Confobiott    to 
Plbadiros. 

At  the  expiration  of  a  lease  by  a  eonnty 
•f  land  for  an  amusement  park,  the  connt? 
took  possession  and  refused  to  have  an  ap- 
praisal of  the  improvements  made  by  the  lessee, 
as  provided  by  the  lease.  The  lessee  sued  to 
enjoin  interference  with  removal  of  the  im- 
provements, chorrinK  that  the  county  intended 
to  convert  them  to  its  own  uie  by  renting  them 
to  plaintiff's  subtenants,  and  prayed  for  a  re 
celver  and  for  judgment  for  the  rents  collect- 


ed by  the  county.  Held,  that  a  decree,  based 
on  plaintiff's  rigbt  to  possession  until  payment 
of  the  appraised  value  of  the  improvements, 
which  required  the  county  to  pay  over  the  rent- 
als collected,  after  deducting  the  rent  reserv- 
ed in  the  lease  to  plaintiff,  though  in  substance 
a  judgment  at  law,  was  not  improper  because 
of  the  equitable  nature  of  the  pleadings;  the 
action  bemg  in  effect  one  for  conversion. 

[Ed.  Note. — For  other  cases,  see  Judgment; 
Cent  Dig.  f  436;   Dec:  Dig.  i  249.*] 

2.  CoTiNTiKS   (I    146*)—    Lease   or  Courtt 
Pbopebtt— Impbovements  by  Tenant. 

In  an  action  by  the  lessee  of  a  county  for 
the  conversion  of  his  improvements,  which  the 
lease  provided  should  be  appraised  at  Its  ter- 
mination, it  is  immaterial  whether  the  county 
commissioners  bad  the  power  to  delegate  to 
appraisers  the  power  to  value  the  improve- 
ments, where  they  refused  to  permit  the  ap- 
praisal and  took  possession. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  J  212;   Dec.  Dig.  f  146.*1 

3.  Laitdi«bd  anb  Tenant   (}  157*)  —  lu- 

PBOVEUENTB    BT   TENANT— COMPENSATION. 

Where  a  county  leased  land  for  an  amuse- 
ment park  for  a  term  certain,  with  the  right 
to  the  lessee  for  an  extension  to  a  date  set, 
unless  the  land  were  needed  for  county  purpos- 
es, in  whidi  case  the  lessee  should  be  entitled 
to  60  dayi^  notice  and  might  remove  bis  Im- 

ftrovements,  and  fnrther  that  if  the  land  were 
eased  to  any  other  person  after  the  date  set 
the  valne  of  the  improvements  should  be  ap- 
praised and  paid  to  the  lessee,  and  where,  at 
the  expiration  of  the  extended  term,  the  coun- 
ty terminated  the  lease  on  2  days'  notice,  took 
possession  of  the  bnildings,  refusing  to  arbi- 
trate their  valne,  and  continued  to  rent  out 
the  privileges  to  concessionaires,  the  county 
could  not  contend  that  it  did  not  take  posses- 
sion with  intention  of  leasing  the  property,  nor 
claim  the  buildings  because  not  removed  before 
expiration  of  the  lease. 

[Ed.  Note.— For  other  eases,  see  Landlord 
and  Tenant.  Cent  Dig.  H  571,  672,  574-582» 
684-600,  60ft-607;  Dec.  Dig.  i  167.*) 

4.  COTTNTnS     ({    122*>— CONTBAOTB— MBASUXI 

or  Dakaoes. 

It  Is  competent  for  a  county  leasing  land 
on  which  the  lessee  intends  to  put  up  buildings 
to  contract  what  the  measure  of  damages  shall 
be  at  the  termination  of  the  lease,  in  case  the 
eonnty  takes  possession  for  the  purpose  of 
leasing  the  bnildings  to  someone  else,  and  that 
such  measure  shall  be  based,  not  upon  the  right 
of  removal,  but  upon  the  right  of  possession. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Dec.  Dig.  i  122.*] 

6.  Landlobd  and  Tbnaht  d  167*)— Cottntim 
— Dauaoks. 

Where  a  county  leasing  land  agreed  to  ar- 
bitrate the  value  of  improvements  on  the  land 
at  the  termination  of  the  lease  if  they  elected 
to  use  such  bnildings,  bnt  it  took  possession 
and  refused  to  arbitrate  and  converted  the 
buildings,  the  measure  of  damages  was  the  val- 
ue of  the  bnildings  at  the  time  of  conversion, 
not  for  wreckage  purposes,  bnt  for  the  use 
they  were  put  to;  and  the  time  they  were 
used  and  may  be  used  in  the  future  should 
be  considered. 

[ESd.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  £1  571,  672,  574^582, 
584-600,  602-607;    Dec  Dig.  i  157.*] 

En  Banc.  Appeal  from  Superior  0(«rt, 
King  County;   Wilson  R.  Gay,  Judge. 

Action  by  the  Coliseum  Investment  Com- 
pany    against    King    County    and    others. 
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Judgment  for  plalntUf,  anfl  defendants  ap 
Ileal.    Reversed. 

John  P.  Murphy  and  Robt.  H.  Evans,  both 
of  Seattle,  for  appellants.  Kerr  &  McCord 
and  Maurice  D.  Leehey,  all  of  Seattle,  for 
respondent. 

CHADWICK,  J.  On  the  2d  day  of  AprU, 
1906,  the  county  of  King  leased  to  one 
George  B.  lumping,  in  consideration  of  the 
sum  of  $500,  payable  in  advance,  certain 
property  owned  by  it,  to  wit,  lots  1,  4,  5, 
and  8,  in  block  33,  of  C.  D.  Boren's  addition 
to  the  city  of  Seattle,  for  a  term  of  two 
years  from  and  after  the  1st  day  of  April, 
1900.  The  lease  provided:  "It  is  further 
mutually  agreed  and  understood  by  the  par- 
ties hereto  that  If,  at  the  end  of  the  said 
period  of  two  years,  the  use  of  said  prem- 
ises shall  not  be  required  for  immediate  use 
by  the  said  party  of  the  first  part  for  coun- 
ty purposes,  the  said  party  of  the  second 
part  is  to  have  the  option  and  right  of  re- 
newing or  extending  said  lease  on  the  same 
terms  until  such  time  as  said  premises  shall 
be  required  for  Immediate  use  by  said  par- 
ty of  the  first  part  for  such  county  pur- 
poses: Provided,  however,  that  said  renew- 
al or  extension  shall  In  no  event  extend  be- 
yond the  1st  day  of  April,  1911:  Provided, 
however,  that  if  this  lease  shall  have  been 
extended  so  as  to  continue  to  the  1st  day  of 
April,  1911,  and  the  party  of  the  first  part 
should  determine  to  further  lease  said  prem- 
ises, and  docs  not  lease  to  the  party  of  the 
second  part,  then  the  party  of  the  second 
part,  or  his  heirs,  assigns,  executors,  or  ad- 
ministrators, in  consideration  of  the  im- 
provements that  may  liaTe  been  placed  on 
said  premises,  shall  have  the  right  to  hare 
said  improvements  appraised  by  three  dis- 
interested appraisers,  one  to  be  selected  by 
each  of  the  parties  hereto,  and  the  two  so 
selected  to  choose  a  third,  the  party  of  the 
first  part  shall  thereupon  be  required  to  im- 
mediately pay  to  the  party  of  the  second 
part  value  of  said  improvements  as  ap- 
praised. Said  appraisement  to  be  conclu- 
sive and  binding  upon  parties  hereto:  Pro- 
vided, that  if  at  any  time  subsequent  to 
said  first  day  of  April,  1908,  said  premises 
should  be  required  for  immediate  use  by 
the  party  of  the  first  part  for  county  pur- 
poses, the  board  of  county  commlssiouers 
shall  have  the  right  and  power,  by  first  giv- 
ing sixty  days'  notice  of  its  intention  to  do 
so,  to  fully  terminate  and  end  said  lease  at 
any  time  so  designated  by  such  notice,  and 
when  said  lease  has  been  terminated  in  the 
way  herein  mentioned,  the  party  of  the  sec- 
ond part  shall,  within  sixty  days  thereafter- 
wards,  remove  all  buildings,  structures,  prop- 
erty and  debris  of  every  character  placed 
thereon  by  him,  and,  if  not  so  removed 
within  the  time  aforesaid,  the  same  shall  be 
forfeited  to  the  said  party  of  the  first  part." 
Lamping  entered  into  possessioa  of  the  prop- 


erty, and  shortly  thereafter  assigned  his  In- 
terest in  the  lease  to  the  Coliseum  Invest- 
ment Company.  That  company  made  valu- 
able improvements,  and  beginning  with  Oc- 
tober, 1906,  enjoyed  a  large  rent  return;  the 
gross  figures  being  $2,350  per  month.  No 
notice  was  given  by  the  county  of  Its  Inten- 
tion to  cancel  the  lease  at  the  end  of  the 
second  year  period  mentioned  therein,  and 
the  Investment  company  held  over  nntll  the 
30th  day  of  March,  1911,  when,  without  giv- 
ing it  any  opportunity  to  remove  its  build- 
ings, the  county  served  notice  upon  it  that 
its  lease  was  terminated,  and  also  served  no- 
tice upon  all  its  tenants  that  they  must 
thereafter  attorn  to  the  county.  The  notice 
given  to  the  investment  company  was  in  the 
form  of  a  resolution,  adopted  on  the  29th 
day  of  March,  1911,  and  is  in  form  as  fol- 
lows: 

"Whereas,  the  lease  made  by  King  county 
on  the  2nd  day  of  April,  1906,  with  George 
B.  Lamping,  to  lots  1,  4,  5,  and  8,  In  block 
33,  C.  D.  Boren's  addition  to  the  city  of 
Seattle,  expires  by  limitation  on  April  1, 
1911;  and  whereas,  the  board  has  consid- 
ered the  proposition  of  again  leasing  said 
premises,  and  has  concluded  that  the  best 
interests  of  the  county  do  not  justify  the 
further  leasing  of  said  property:  Now, 
therefore,  be  it  resolved  that  the  board  of 
county  commissioners  express  at  this  time 
its  Intention  not  to  again  lease  said  proper- 
ty, and  that  notice  of  the  intention  of  the 
board  be  given  to  the  assignees  of  said 
George  B.  Lamping,  lessee.  Dated  this  29th 
day  of  March,  1911.  David  McKenzie.  M.  L. 
Hamilton.    A.  L.  Rutherford. 

"Attest:  Otto  A.  Case,  Clerk,  by  N.  H. 
Wardall,  Deputy." 

Mr.  Lamping,  who  was  a  witness  at  the 
trial,  and  who  was  interested  in  the  Colise- 
um Investment  Company,  testified  that  he 
called  upon  the  commissioners  prior  to  the 
1st  day  of  April,  1911,  endeavoring  to  as- 
certain their  then  intentions,  aiid  to  have  an 
appraisement  of  the  buildings  if  they  were 
not  going  to  continue  the  lease.  This  is  de- 
nied by  the  commissioners,  but  it  is  not  de- 
nied that  at  some  time,  probably  in  the 
month  of  April,  a  retiuest  for  an  arbitra- 
tion and  appraisement  was  made.  At  about 
the  same  time  the  commlssiouers  were  in- 
formed that  the  Coliseum  Investment  Com- 
pany intended  to  remove'  the  buildings,  and 
were  informed  by  the  commissioners,  who 
In  all  things  have  acted  under  the  advice  of 
the  prosecuting  attorney's  office,  that  the 
county  did  not  admit  the  ownership  of  the 
buildings  to  be  in  the  Coliseum  Investment 
Company,  and  would,  If  any  attempt  was 
made  to  remove  the  buildings,  have  the 
sheriff  stop  the  work.  The  county  has  since 
that  time  leased  the  buildings,  and  has  col- 
lected approximately  $30,000  in  rents.  This 
action  was  brought  by  the  Coliseum  Invest- 
ment Company,  alleging  tbe  facts  as   we 
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bave  briefly  detailed  them,  and  grounding 
their  action  upon  an  allegation  that  the 
county  Intended  to  convert  the  Improvements 
to  Its  own  use  and  to  continue  leasing  the 
property  to  the  tenants  of  the  investment 
company  indefinitely.  It  aslts  that  the  coun- 
ty and  its  officers  be  restrained  from  inter- 
fering with  the  plaintiff  in  the  removal  of 
the  buildings,  that  a  receiver  be  appointed, 
and  that  a  judgment  be  rendered  for  the 
amount  of  rents  collected  during  the  time 
the  buildings  had  been  detained  and  used  by 
the  county.  A  trial  was  had,  and  the  court 
concluded,  as  a  matter  of  law,  that  the 
plaintiff  was  entitled  to  remain  in  the  pos- 
sesRlon  of  the  premises  and  to  collect  the 
rents  until  the  value  of  the  buildings  could 
be  fixed  by  a  board  of  arbitration,  and  the 
amount  so  fixed  paid  to  the  investment 
company.  The  court  further  concluded  that 
the  county  had  no  legal  right  or  claim  to 
the  improvements  as  of  date  April  1,  1911. 
A  decree  was  accordingly  entered,  requiring 
the  county,  after  reserving  $500  per  month 
rent,  to  pay  over  the  balance  of  all  rentals 
collected  by  it  to  the  Investment  company. 
The  case  is  brought  here  on  the  appeal  of 
the  county. 

[1]  It  is  first  contended  that  plaintiff  has 
no  standing  in  eqnity.  While  the  suit  has 
been  prosecuted  as  an  equitable  proceeding, 
the  decree  of  the  court  is,  in  effect,  a  judg- 
ment at  law,  and  it  would  serve  no  end  to 
turn  the  respondent  out  of  court  when  the 
right  of  the  case  can  be  determined,  and 
without  doing  violence  to  either  party.  The 
case  is  after  all  one  of  conversion,  and  if 
this  court  can  direct  a  judgment  at  law  it 
win  not  deny  relief  because  of  the  form  of 
the  pleadings.  This  Is  not  denied  by  coun- 
sel It  is  said  in  their  brief:  "Plaintiff 
could  have  brought  suit  to  recover  compen- 
sation lor  said  building ;  In  other  words,  by 
trial  of  said  action  in  a  court  before  a  jury. 
The  plaintiff  would  receive  the  same  meas- 
ure of  compensation  that  would  have  been 
granted  at  the  hands  of  a  board  of  apprais- 
ers, or  at  least  the  right  of  compensation 
would  have  been  fully  protected." 

[2]  Counsel  insists,  however,  that  the 
board  of  county  commissioners  liad  no  au- 
thority to  delegate  away  the  discretionary 
power  and  duty  which  the  law  imposes  on 
them  by  the  appointment  of  a  board  of  ap- 
praisers to  determine  the  reasonable  marlcet 
value  of  the  buildings.  As  we  view  the 
case.  It  Is  unnecessary  to  pass  upon  this 
question.  People  may,  either  in  their  own 
behalf  or  as  representatives,  agree  to  arbi- 
trate; if  they  do  not,  the  law  will  provide 
a  remedy.  In  our  judgment,  it  is  immaterial 
whether  the  county  commis.sioners  have  de- 
clined to  arbitrate,  or  whether  they  have  not 
the  power.  It  Is  enough  that  they  have  re- 
fused, and  having  refused  the  respondent  is 
entitled  to  pursue  the  usual  remedy;  that 
Is,  a  suit  for  the  value  of  its  property. 


[3]  The  only  question  left  in  this  case  is 
whether  the  lease  expired  on  April  1,  1911, 
and  carried  with  It  all  the  right  and  interest 
of  the  respondent  in  the  buildings.  The  ap- 
pellants admit  that  "respondent  could  liave 
been  compelled,  under  the  terms  of  the  lease, 
to  bave  removed  the  buildings  at  any  time 
between  the  2d  day  of  April,  1908,  and  the 
1st  day  of  April,  1911,  had  the  county,  by 
proper  notice,  required  such  action  to  be 
taken."  The  commissioners,  who  were  wit- 
nesses, testified  very  frankly  that,  for  a  long 
time  prior  to  the  1st  day  of  April  they  had  in- 
tended to  terminate  the  lease  and  take  over 
the  buildings.  Simple  justice  would  demand,  if 
this  case  was  one  between  individuals,  that 
the  notice  referred  to  In  the  quotatiqp  just 
made  should  have  been  given.  We  know  of 
no  rule  that  will  exempt  the  county  from  the 
exercise  of  good  faith  In  Its  dealings.  It 
might  allow  the  lease  to  expire  without  a  no- 
tice, but  it  is  bound  by  its  contract  It  Is 
provided:  "That  if  the  lease  shall  have  been 
extended  so  as  to  continue  to  the  1st  day 
of  April,  1911,  and  the  party  of  the  first 
part  shall  determine  to  further  lease  said 
premises,  and  does  not  lease  to  the  party  of 
the  second  part,  then  the  party  of  the  second 
part,  or  his  heirs,  assigns,  •  •  •  In  con- 
sideration of  Improvements  that  may  have 
l>een  placed  on  said  premises,  shall  have 
the  right'  to  have  said  improvements  ap- 
praised," etc.  It  Is  clear  that  it  was  not  In- 
tended by  anybody,  when  the  contract  was 
drawn,  that  the  county  should  take  over  the 
buildings  without  compensation  or  opportun- 
ity to  remove  them.  The  parties  were  deal- 
ing at  that  time  in  good  faith  one  with  the 
other,  and  it  was  intended  that  Mr.  Lamp- 
ing and  his  successors  would  be  entitled 
(1)  to  a  certain  lease  until  April  1,  1908;  (2) 
a  possible  lease  until  April  1,  1911,  with  the 
right  of  removal  of  the  buildings  if  the  coun- 
ty desired  the  immediate  use  of  the  property 
for  county  purposes ;  (3)  the  value  of  the 
buildings  in  the  event  of  a  continued  leasing. 
Tbe  spirit  of  the  contract  is  that,  unless  the 
proi)erty  is  required  for  immediate  county 
use  and  is  leased  to  any  one  other  than  the 
respondent,  the  county  will  pay  for  that 
which  it  takes.  In  the  light  of  the  contract 
the  county  cannot  be  heard  to  say  that  it 
did  not  take  possession  of  the  property  with 
the'  intention  of  leasing  it,  for  it  is  leasing  it 
Itespondent  Is  entitled  to  compensation  for 
the  buildings  which  the  county  has  convert- 
ed. Apiteilants  cite  many  cases  holding  that 
the  right  of  removal  must  be  exercised  wtille 
the  tenant  is  in  possession,  and  insist  that 
the  possession  of  the  buildings  was  voluntari- 
ly surrendered.  We  do  not  so  read  the  rec- 
ord. It  is  true  that  the  respondent  obeyed 
the  order  of  the  county  commissioners. 
They  did  not  proceed  to  demolish  the  build- 
ings when  told  that  they  would  be  stopped 
by  the  strong  arm  of  the  law.  The  time  has 
passed  when  a  man's  legal  rights  are  to  be 
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based  upon  a  show  of  Tlolence.  There  Is  a 
growing  tendency  on  the  part  of  the  courts 
to  put  no  penalty  upon  gentlemanly  conduct 
Nor.  Paa  By.  Co.  v.  Wadekamper,  126  Pac. 
90e, 

[4]  Neither  is  there  any  merit  In  the  con- 
tention of  appellants  that  the  respondent's 
measure  of  damages  depends,  not  upon  the 
right  of  removal  of  the  Improvements,  but 
upon  the  right  to  the  possession  of  the  pron- 
Ises.  The  cases  cited  to  sustain  this  proposi- 
tion are  not  In  point,  for  the  reason  that  it 
is  competent  for  parties  to  contract  a  meas- 
ure of  damages,  and  they  have  done  so  in 
this  case. 

[t]  The  Judgment  of  the  court  is  errone- 
ous, In  so  far  as  It  directs  the  commission- 
era  to  pay  over  the  rents  collected  to  the  re- 
spondent. The  measure  of  damage  is  the 
value  of  the  buildings  as  of  date  April  1, 
1911.  In  considering  such  value  It  is  proper 
to  take  Into  consideration  the  use  to  which 
the  buildings  had  been  put  and  are  being 
put,  the  time  they  have  been  used,  and  the 
Ume  they  may  be  used  in  the  future. 

Inasmuch  as  the  county  has  refused  to 
arbitrate,  either  willfully  or  because  it  has 
not  the  power,  the  case  will  be  remanded, 
with  Instructions  to  the  lower  court  to  di- 
rect the  framing  of  an  issue,  and  .to  call  a 
Jury  to  determine  the  value  of  the  buildings, 
not  for  wreckage  purposes,  as  suggested  by 
counsel  for  appellants,  but  in  view  of  the 
uses  to  which  the  county  has  put  the  prop- 
erty. That  this  issue  may  be  more  clearly 
presented  the  pleadings   may  be  amended. 

Reversed,  with  instructions  to  proceed  as 
directed  in  this  opinion.  The  parties  will 
pay  their  own  costs  on  appeaL 

CROW,  a  J.,  and  GOSB,  PARKER, 
MOUNT,  ELLIS,  and  FULLERTON.  JJ., 
concur. 


HATJGB  ▼.  WALTON  et  nx. 


(Supreme  Court  of  Washington. 
1913.) 


April  1, 


1.  Navioablx  Waters  (J  42«)— Disposition 
BT  State— "SnoKE  Land." 

Rem.  &  BaL  Code,  f  6041,  which  declares 
that  "shore  lands"  are  lands  bordering  on  the 
shores  of  navigable  lakes  and  rivers  below  the 
line  of  ordinary  high  water,  was  not  intended 
to  affect  the  title  to  any  island,  although  it 
might  be  joined  with  the  mainland  by  a  strip  of 
shore  land. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  {g  253-255;    Dec  Dig.   g 

For  other  definitions,  see  Words  and  Phrases, 
VOL  7,  pp.  6495-6497.] 

2.  Navigable  Waters    (g  42*)  —  Natcbai, 
Wateb    Coubsb  —  Riparian    Rights  —  Is- 

UlVDB. 

Where  the  law  of  the  state  is  that  the 
owner  of  the  upland  has  a  riparian  proprietor- 
ship and  ownership  in  the  bed  of  a  stream  or 
lake,  extending  to  the  thread  thereof,  an  un- 
considered fragment  of  land  along  the  shore  of 


Wa( 


the  stream  or  lake  will  attach  to  the  govern- 
ment subdivision  adjoining  it,  and  an  island 
with  no  navigable  channel  intervening  will  pass 
to  the  nearest  land  abutting  the  shore  by  vir- 
tue of  riparian  ownership. 

[EM.  Note. — For  other  cases,   see   Navigable 

Waters,  Cent  Dig.   gg  253-255;    Dec.  IMg.  g 

3.  Navigable  Waters  <g  30*)— Dispositiok 
BT  United  States  —  Grant  to  State  — 
Rights  Included. 

The  federal  government  has  granted  to  the 
state  of  Washington  title  to  all  tide  and  shore 
lands  and  to  the  beds  of  all  navigable  streams 
and  lakes. 

Ed.   Note. — For  other  cases,  see  Navigable 
aters,  Cent  Dig.  gg  180-200;    Dec.   Kg.  { 
36t*} 

4.  Navigable  Waters  (M  37,  42*)— Wash- 
ington—Shore  Lands— High-Water  Mark. 

The  owner  of  a  government  lot  who  pur- 
chased the  abutting  shore  land  from  the  state 
took  to  the  line  of  ordinary  high-water  mark, 
but  took  no  title  to  an  Island  which  in  the  dry 
season  was  connected  with  his  lot  by  a  strip 
of  uncovered  land,  and  which  in  the  winter 
time  was  covered  by  about  a  foot  of  water, 
since  such  strip  was  without  water  intervening 
between  the  shore,  and  was  to  be  treated  as 
land. 

'[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Die.  jg  201-226,  253-255,  285; 
Dec.  Dig.  gg  37,  42.»I 

5.  EjEcncENT  (g  9*)— Title  to  Support. 

Plaintiff  in  ejectment  must  recover  on  the 
strength  of  his  own  title. 

[Ed.  Note. — For  other  cases,  see  Ejectment* 
Cent  Dig.  gg  16-29;    Dec.  Dig.  g  9.*] 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  County;  W.  W.  Black, 
Judge. 

Action  by  John  Hauge  against  A.  Walton 
and  wife.  Judgment  for  {dalntUF,  and  de- 
fendants appeal.  Remanded,  with  orders  to 
dismiss. 

The  phit  will  illustrate  our  dlscasslon: 


Map  or  the.  N.e.i 
SkC.  30,  Twr.  2fi  ».,  I 
w.n. 


Chas.  K.  Jenner  and  G.  J.  Hodge,  both  of 
Seattle,  for  appellants.  Hathaway  &  Alston, 
of  Everett,  for  respondent. 

CHADWICK,  J.  There  is  no  statement  of 
facts,  and  the  only  question  open  Is  whether 
or  not  the  findings  sustain  the  judgment  of 
the  lower  court    It  is  insisted  that  the  find- 
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ings  were  made  upon  an  indefensible  theory 
of  law,  and  that  no  lawful  judgment  can  be 
entered  thereon.  Thla  necessitates  a  more 
complete  discussion  than  would  otherwise  be 
necessary.  There  are  some  unchallenged 
remarks  in  the  briefs,  and  we  shall  adopt 
them  and  the  findings  as  our  warrant  for 
the  following  statement:  PlalntUC  is  the 
owner  of  lots  6  and  7,  as  shown  on  the  plat 
A  stranger  to  this  action  owns  lot  6.  About 
five  years  before  the  commencement  of  this 
action,  defendants  had  permission  of  the 
owners  of  lot  5  to  settle  on  the  Island,  which 
has  an  area  of  about  three-quarters  of  an 
aci«.  niey  have  since  resided  thereon.  In 
the  dry  season  there  is  a  strip  of  uncovered 
land  connecting  the  island  with  the  shore. 
This  strip  is  indicated  on  the  plat  by  small 
dots.  In  the  winter  time  this  strip  is  cover- 
ed by  about  12  inches  of  water.  As  soon  as 
plaintiff  discovered  the  presence  of  the  de- 
fendants, he  began  this  action  to  oast  them. 
From  a  Judgment  of  ouster,  defendants  have 
appealed. 

In  the  year  1908  plaintiff  purchased 
the  shore  land  abutting  lot  7,  and  now  claims 
title  thereto  under  a  contract  from  the  state. 
A  memorandnm  decision  rendered  by  the 
trial  judge  indicates  that  it  was  his  opinion 
that  the  island,  being  nnsurveyed  by  the 
government  of  the  United  States,  was  shore 
land,  and  passed  from  the  state  to  the  plain- 
tiff under  his  contract  The  court  did  not 
make  a  specific  finding  to  this  effect  Indeed, 
the  findings  seem  to  have  been  drawn  upon 
a  different  theory,  to  which  we  shall  pres- 
ently refer. 

[1]  We  shall  not  go  into  a  discussion  of 
the  law  of  shore  lands,  for  we  are  agreed 
that  the  island  is  not  and  cannot  from  the 
very  nature  of  things  be  called,  shore  lands. 
"Shore  lands  are  lands  bordering  on  the 
shores  of  navigable  lakes  and  rivers  below 
the  line  of  ordinary  high  water."  Section 
6641,  Rem.  ft  BaL  Code.  There  is  nothing 
in  this  definition  or  the  statutes  to  indicate 
that  it  was  ever  the  purpose  of  the  state  to 
conv«y  title  to  any  upland,  although  it  might 
be  joined,  as  this  island  is,  with  the  main- 
land by  a  strip  of  shore  land. 
■  [2]  The  only  theory,  therefore,  upon  which 
the  findings  of  the  trial  judge  can  be  sustain- 
ed is  that  the  island  is  an  unsnrveyed  Island 
or  neglected  fragment  such  as  is  mentioned 
in  U.  S.  V.  Chandler-Dunbar  Water  Power 
Co..  209  U.  S.  447,  28  Snp.  Ct  679,  52  U  Ed. 
881,  and  it  is  likely  that  counsel.  In  drawing 
the  findings  which  the  court  has  signed  and 
which  have  t>een  brought  to  us,  had  in  mind 
the  rule  of  law  which  attaches  these  small 
Islands  and  fragments  to  the  adjoining  or 
abutting  property.  We  understand  this  rule 
to  be  that,  if  there  be  a  fragment  of  land 
along  the  shore  of  a  lake  or  stream,  it  will 
attach  to  the  government  subdivision  adjoin- 
ing It,  or  If  it  be  an  island,  and  there  is 
no  navigable  channel  Intervening,  that  It  will 


pass  to  the  nearest  land  abutting  the  shore. 
In  order,  therefore,  to  settle  a  difference 
that  might  arise  between  the  owner  of  gov- 
ernment lot  5  and  government  lot  7,  for  each 
might  contend  that  he  was  the  owner  of  the 
small  fragment  "EJ-B-F,"  the  court  bisected 
the  fragment  with  the  line  "B-D,"  and  held 
the  island  to  be  then  abutting  and  appur- 
tenant to  government  lot  7.  The  fault  In 
this  theory  lies  In  this:  That  wherever  the 
right  to  claim  small  Islands  as  a  part  of  the 
upland  has  been  applied,  it  has  been  where 
under  the  law  of  the  state  the  owner  of  the 
upland  had  a  riparian  proprietorship  extend- 
ing to  the  thread  of  the  stream  or  lake.  He 
then  takes  title  In  virtue  of  his  riparian 
ownership.  29  Cyc.  354;  Whitaker  v.  Mc- 
Bride,  197  U.  B.  610,  26  Sup.  Ct  580,  49  U 
Ed.  857;  Hardin  v.  Jordan,  140  V.  S.  371, 
11  Sup.  Ct.  808,  838,  36  L.  Ed.  428;  Fran- 
ainl  V.  Layland,  120  Wis.  72,  97  N.  W.  499; 
Sllter  T.  Carpenter,  123  Wis.  678,  102  N.  W. 
27. 

[}]  The  government  of  the  United  States 
has  granted  to  the  state  of  Washington  ti- 
tle to  all  tide  and  shore  lands  and  to  the  beds 
of  all  navigable  streams  and  lakes.  This 
title  is  asserted  in  the  Constitution  of  the 
state,  in  various  acts  of  the  Legislature,  and 
acts  amendatory  thereto,  and  has  been  sus- 
tained by  repeated  decisions  of  this  court. 

[4]  Plaintiff  took  under  his  patent  to  the 
line  of  ordinary  high  water.  That  line 
marked  the  limit  of  his  boundary.  "Un- 
questionably,  the  Supreme  Court  of  the  Unit- 
ed States  has  uniformly  held  that  grants  of 
uplands  bordering  on  navigable  waters  con- 
vey to  the  grantee  title  down  to  the  line  of 
ordinary  high  water  of  such  navigable  wa- 
ters, but  they  have  Just  as  uniformly  held 
that  the  answer  to  the  question  whether  It 
conveys  more  than  this  depends  upon  the  lo- 
cal law  of  the  state  wherein  the  granted 
lands  lie.  If  the  local  law  recognizes  such 
grants  as  extending  to  low-water  mark,  or 
to  the  thread  of  the  stream,  it  will  be  so 
recognized  by  the  federal  authorities;  but 
if  the  state  limits  the  grant  to  the  line  of 
ordinary  high  water,  as  our  state  does,  this 
line  will  be  held  to  mark  the  boundary  of 
the  grant  This  is  founded  on  the  principle 
that  the  shores  and  beds  of  all  bodies  of 
water,  whether  navigable  or  nnnavlgable, 
belong  to  the  state  on  which  they  are  situate, 
and  that  it  is  for  the  state  to  say  whether  or 
not  It  will  assert  Its  title  to  such  shores  and 
beds,  or  whether  It  will  surrender  them  to 
the  upland  proprietor."  Brace  &  Hergert 
Mill  Co.  V.  State,  49  Wash.  326,  95  Pac.  278 ; 
Grays  Harbor  Boom  Go.  v.  Lownsdale,  64 
Wash.  83,  102  Pac.  1041,  104  Pac  267.  See, 
also,  Van  Siden  v.  Muir,  46  Wash.  38,  89 
Pac.  188;  Washougal,  etc..  Trans.  Co.  v.  Dal- 
les p.  &  A.  Nav.  Co.,  27  Wash.  490,  68  Pac. 
74;  Nassa  v.  Seaborg,  64  Wash.  164,  116 
Pac.  658.  In  this  case  there  is  an  interven- 
ing proprietorship  which  was  held  and  main- 
tained by  the  state  until  It  was  purchased 
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by  plaintiff  under  his  contract  The  state,  so 
far  as  we  are  informed,  has  nerer  attempted 
to  assert  title  to  tlie  island  as  a  part  of  its 
shore  lands;  therefore,  plaintiff  not  having 
taken  anything  beyond  the  line  of  ordinary 
high  water  (granting  his  complete  title  to 
the  fragment  "E-B-l;")  from  the  govern- 
ment, and  having  no  claim  to  the  island  as 
shore  lands  of  the  state,  it  follows  that  he 
has  no  tifle  to  sustain  the  action  which  he 
now  brings. 

In  the  case  of  Niles  v.  Cedar  Point  Club, 
175  U.  S.  300,  20  Sup.  Ct.  124,  44  I*  Ed.  171, 
the  government  surveyor  limited  his  survey 
at  what  he  called  a  marsh,  and  meandered 
along  it  so  as  to  leave  it  between  the  mean- 
der line  and  the  navigable  waters  of  Lake 
Brie.  The  court  held  that  the  patentee  of 
abutting  land  could  not  claim  the  marsh  land 
as  a  part  of  the  grant,  for,  having  bought  a 
fractional  part  of  a  section  and  having  paid 
for  that  part,  she  was  limited  to  the  very 
lands  conveyed  to  her  and  for  which  she  had 
paid,  and  that  her  title  did  not  extend  be- 
yond the  meander  line  or,  as  we  hare  declar- 
ed the  law  to  be  in  this  state,  beyond  the 
line  of  ordinary  high  water.  That  case  Is 
in  principle  identical  with  this  one.  Here 
there  was  a  fractional  lot.  The  government 
limited  its  grant  to  the  line  of  ordinary  high 
water,  and  plaintiff  has  all  that  he  ever 
earned  or  purchased ;  the  source  of  his  ti- 
tle being  unknown  to  us.  In  French  Glenn 
I/ive  Stock  Co.  v.  Springer,  185  U.  S.  47,  22 
Sup.  Ct.  563,  46  Ia  Ed.  800,  the  court  held 
that,  where  a  survey  showed  a  meander 
line  bordering  on  a  trnct  of  marsh  or  swamp 
lands,  the  grant  terniinntod  at  the  meander 
line,  and  did  not  carry  swamp  lands  lying  be- 
tween It  and  the  shore.  See,  also.  Home  v. 
Smith,  159  U.  S.  40,  15  Sup.  Ct.  988,  40  U 
Ed.  68 ;  Kirwin  v.  Murphy,  189  U.  S.  35,  23 
Sup.  Ct.  599,  47  U  Ed.  098.  The  cases  sus- 
taining the  right  to  claim  islands,  as  we  have 
said,  depend  upon  a  riparian  proprietorship 
in  the  bed  of  the  stream,  and  presuppose  and 
rest  upon  the  fact  that  there  is  Intervening 
water  the  bed  of  which  belongs  to  the  abut- 
ting owner.  The  cases  we  have  Just  cited  il- 
lustrate the  distinction  between  those  cases 
and  the  case  we  have  at  bar.  "As  in  them 
the  swamp  and  boggy  land  is  to  be  treated 
as  land"  (the  Niles  Case,  supra),  so  is  the 
whole  theory  of  our  state  ownership  of  tide, 
shore,  and  swamp  lands  made  to  rest  upon 
the  theory  that  such  laud  is  laud,  and  not 
water.  According  to  the  plat  that  is  sub- 
mitted In  evidence.  It  is  evident  that  there 
is  no  intervening  water  between  the  shore 
land  and  the  island,  and  a  judgment  based 
upon  a  conclusion  that  the  owner  of  govern- 
ment lot  7  can  claim  title  to  the  unsurveyed 
island  upon  the  theory  that  it  is  an  island 
abutting  and  appurtenant  to  his  laud  has  not 
the  sustaining  grace  of  the  law. 

[S]  While  we  have  not  followed  the  argu* 


ment  of  counsel,  we  nevertheless  agree  that 
the  findings  of  the  lower  court  were  drawn 
upon  an  Indefensible  theory  of  the  law,  and 
that  plaintiff  has  no  title,  It  being  the  rule 
in  this  class  of  cases  that  a  plaintiff  must 
recover  upon  the  strength  of  his  own  title. 
It  follows  that  the  case  will  be  remanded 
and  dismissed.  Whatever  the  rights  of  the 
defendants  may  l>e,  we  do  not  undertake  to 
say.  It  Is  enough  that  plaintiff  lias  no  In- 
terest 
Kemanded,  with  orders  to  dismiss. 

CROW,  C.  J.,  and  GOSE,  PARKER,  and 
MOUNT,  JJ.,  conc-ur. 


PEABODY  et  al.  v.  CITY  OF  EDMONDS 
et  al. 

(Supreme  Court  of  Washington.     April  4, 
1913.) 

1.  Appeal  and  Erbob  (|  1218*)— Remittitub 
— Becaixino. 

The  Supreme  Court  may  recall  a  remitti- 
tur for  the  purpose  of  correcting  a  mistake  or 
enforcing  its  judgment  if  application  therefor 
is    made    with   due   diligence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4719;   Dec.  Dig.  §  1218.*] 

2.  Appeal  and  Ebror  (§  1218*)— Remittitub 
— Rkcald—Diligence. 

Where  a  remittitur  was  sent  down  by  the 
Supreme  Court  July  3,  1912,  an  application  to 
recall  remittitur  made  on  March  6,  1913,  was 
not  made  with  due  diligence. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4719;   Dec.  Dig.  {  1218.*] 

Department  1.  On  motion  to  recall  re- 
mittitur.   Motion  denied. 

See,  also,  68  Wash.  610,  123  Pac.  101& 

S.  J.  White,  of  Edmonds,  and  George  W. 
Lonttit,  of  Everett,  for  appellants.  Coleman, 
Fogarty  &  Anderson,  of  Everett,  for  respond- 
ents. 

PER  CURIAM.  In  this  cause  an  opinion 
was  filed  on  June  1,  1912  (68  Wash.  610,  123 
Pac.  1018).  The  remittitur  was  sent  down 
on  July  3,  1012.  Thereafter,  on  March  6, 
1913,  the  appellants  filed  in  this  court  a  mo- 
tion to  recall  the  remittitur  in  order  that  a 
further  opinion  may  be  filed  directing  and 
instructing  the  city  council  as  to  the  manner 
in  which  a  new  assessment  shall  be  cast 
and  advising  them  as  to  what  interest  shall 
he  allowed  on  special  warrants  heretofore  is- 
sued. 

[1]  This  court  last  Jurisdiction  of  tJie 
cause,  when  the  remittitur  went  down.  For 
the  purpose  of  correcting  a  mistake,  or  en- 
forcing its  judgment,  tijis  court  may  recall  a 
remittitur,  if  application  therefor  is  made 
with  due  diligence.  Port  Angeles,  etc.,  Co. 
V,  Cooke,  38  Wash.  184,  80  Pac.  305;  State 
ex  rel.  Burke  v.  Board  of  County  Commis- 
sioners, 61  Wash.  684,  112  Pac.  029. 

[2]  There  Is  no  contention  that  any  mis- 
take was  made  in  the  original  opinion,  nor 
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has  application  for  a  recall  of  the  remittitur 
been  made  with  due  diligence. 
The  motioa  \a  denied. 


NATH  V.  OREGON  R.  &  NAVIGATION  CO. 

(Supreme  Court  of  Washington.    April  10, 
1913.) 

1.  Affeai.  akd  Errob   (§  027*)  —  Review  — 
Consideration  of  Evidrnce. 

In  passing  npon  the  -sufficiency  of  the  evi- 
dence to  sustain  a  finding,  after  denial  of  a 
directed  verdict,  the  Supreme  Court  must  con- 
sider it  most  favorably   to   respondent. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ii§  2912,  2917,  3748,  3758, 
4024;   Dec.  Dig.  i  927.*] 

2.  Compromise  and  Settlsmbnt  (|  8*)— Va- 
UDiTT— Policy  of  Law. 

The  law  favors  settlements  of  claims  for 
personal  injuries,  and  will  sustain  such  a  set- 
tlement if  fairly  made  and  not  procured  by 
fraud  or  overreaching. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  SetUement,  Cent  Dig.  i%  17-31,  3§;  Dec. 
Dig.  {  8.*J 

3.  Compromise   and    Settlement    (§ '  23*) — 
Personal   Injuries— Proof  of  Fraud. 

To  avoid  a  settlement  for  injuries  on  the 
ground  of  fraud,  the  fraud  must  be  shown  by 
clear  and  convincing  proof,  especially  where 
the  validity  of  tlie  settlement  was  not  question- 
ed for  more  than  two  years. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  U  01-94;  Dec.  Dig. 
I  23.*] 

4.  Release  (J  57*)— Fraud— Suwicibnot  of 
Evidence. 

Evidence  held  not  to  sustain  a  finding  that 
a  release  for  personal  injuries  was  procured 
through  fraud. 

[Ed.  Note. — For  other  cases,  see  Release, 
Cent.  Dig.  li  106-108;   Dec.  Dig.  {  57.*] 

Department  1.  Appeal  from  Superior  Court, 
Walla  Walla  County;  Thomas  H.  Brents, 
Judge. 

Action  by  George  Nath  against  the  Ore- 
gon Railroad  &  Navigation  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded,  with  instructions 
to  dismiss. 

W.  W.  Cotton  and  W.  A.  Robblns,  both  of 
Portland,  Or.,  and  Dunphy,  Evans  &  Gar- 
redit,  of  Walla  Walla,  for  appellant  John 
F.  Watson,  of  Walla  Walla,  and  Nnzum  & 
Nuznm,  of  Spokane,  for  respondent 

CROW,  C.  J.  Action  by  George  Nath 
against  the  Oregon  Railroad  &  Navigation 
Company  to  recover  damages  for  personal 
injuries.  From  a  verdict  and  judgment  in 
plalntiflt's  favor,  the  defendant  has  appealed. 

For  some  years  respondent  had  been  work- 
ing for  appellant  under  written  contract,  un- 
loading coal  from  cars  into  chutes.  He  em- 
ployed his  own  help,  and  was  paid  by  the 
ton  for  coal  handled.  The  chutes  were  lo- 
cated on  an  elevated  trestle  approached  by 
a  railway  track  having  a  10  per  cent,  grade. 
On  the  trestle  and  opposite  the  chutes  the 
track  was  practically  level.     Cars  of  coal 


were  placed  at  the  upper  end  of  the  elevated 
track  near  the  chutes.  As  the  coal  was  un- 
loaded, respondent  and  his  assistants  would 
move  a  car  with  a  pinch  bar  upon  the  level 
track  from  chute  to  chute,  controlling  it 
with  blocks  upon  the  track  and  a  hand 
brake.  On  February  18,  1907,  respondent 
was  on  one  of  the  cars  which  was  being  mov- 
ed from  one  chute  to  another.  His  assist- 
ant, with  a  bar,  was  pinching  the  car  along, 
intending  to  spot  it  opposite  the  last  chute 
toward  the  Inclined  track.  In  the  progress 
of  the  work  respondent  attempted  to  control 
the  car  with  a  hand  brake.  The  brake 
would  not  work.  Respondent  lost  control, 
and  the  car  started  down  the  Incline.  To 
save  himself,  respondent  jumped  from  the 
car  and  was  injured.  He  contends  that  ap- 
pellant was  negligent  in  failing  to  Inspect 
the  brake  and  in  not  furnishing  proper  and 
safe  appliances. 

The  controlling  question  on  this  appeal  18 
whether  the  trial  court  erred  in  denying  ap- 
pellant's motion  for  a  directed  verdict  Sev- 
eral defenses  were  pleaded,  upon  which  appel- 
lant now  relies.  We  only  find  It  necessary 
to  consider  the  defense  that  respondent  had 
made  a  settlement  with  appellant,  and  had 
released  it  from  further  liability.  Respond- 
ent contends  that  the  release  was  fraudulent- 
ly procured,  and  was  void. 

[1,  2]  In  passing  upon  the  sufficiency  of  the 
evidence  to  sustain  a  finding  that  the  release 
was  void,  we  must  consider  it  most  ftivora- 
bly  to  respondent  Thus  considered.  It  shown 
that  the  accident  occurred  on  February  18, 
1907;  that  respondent  sustained  serious  In- 
juries to  his  feet  and  legs,  although  no  boned 
were  broken;  that  he  was  taken  to  appel- 
lant's hospital,  where  he  was  attended  by 
Dr.  E.  B.  Shaw,  the  physician  and  surgeon 
of  the  api>ellant  corporation.  Within  a  few 
days  appellant  contended,  and  respondent 
seems  to  have  conceded,  that  being  a  con- 
tractor, and  not  appellant's  servant,  respond- 
ent was  not  entitled  to  hospital  and  sur- 
geon's care  at  appellant's  expense.  Respond- 
ent remained  at  the  hospital  a  short  time, 
when  he  was  removed  to  his  home.  About 
two  weeks  after  the  accident  he  had  an  In- 
terview with  one  George  Smith,  appellant's 
claim  agent,  relative  to  a  settlement  of  his 
claim  for  damages.  He  testified  that  Mr. 
Smith  said  he  should  not  hire  a  lawyer; 
that  his  lujuries  were  temporary;  and  that 
appellant  would  see  that  all  was  right,  but 
that  no  definite  terms  of  settlement  were 
then  discussed.  He  further  testified  that  ho 
again  saw  Mr.  Smith  a  week  or  ten  days 
later;  that  Smith  then  made  him  an  offer, 
which  was  refused;  that  afterwards  on 
April  16,  1007,  at  their  hist  interview,  they 
agreed  upon  a  settlement  for  $430,  which 
was  then  paid  by  appellant;  and  that  re- 
spondent then  signed  the  release.  No  con- 
tention is  made  that  respondent  was  not  in 
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bis  right  mind;  nor  was  it  shown  that  he 
did  not  read  the  release.  There  Is  nothing 
In  the  record  to  show  that  he  complained  of 
the  settlement  or  attempted  to  reKcliid  It  un- 
til the  commencement  of  this  action,  more 
than  two  years  thereafter.  He  now  seeks  to 
avoid  the  release  on  the  ground  that  Dr. 
Shaw  and  the  claim  agent  assured  him  that 
his  Injuries  were  not  permanent,  but  that  he 
would  recover  within  five  months  from  the 
date  of  the  accident.  He  testified  that  he 
trusted  and  confided  In  them.  Even  though 
Dr.  Shaw  and  the  claim  agent  did  tell  re- 
spondent he  would  recover  within  five 
mouths,  and  even  though  he  believed  these 
statements,  yet  no  fraud  has  been  shown. 
The  evidence  is  not  sufficient  to  sustain  a 
finding  that  Smith's  and  Shaw's  statements 
were  false  or  fraudulent,  or  that  they  were 
anything  further  than  an  honest  expression 
of  opinion,  In  which  respondent  concurred. 
A  physician  and  surgeon  cannot  be  held  re- 
sponsible for  an  honest  mlstalce  or  error  in 
judgment  It  is  not  contended  that  Dr. 
Shaw  was  not  competent  or  qualified.  The 
evidence  shows  that  he  has  been  employed 
by  respondent  since  the  occurrences  of  which 
respondent  now  complains.  The  law  favors 
an  amicable  settlement  of  claims  of  this 
character,  and  when  such  a  settlement  ap- 
pears to  have  been  fairly  made,  and  has  not 
been  secured  by  fraud,  false  representations, 
or  overreaching,  it  must  be  sustained.  Ow- 
ens V.  Norwood  White  Coal  Co.  (Iowa)  138 
N.  W.  483,  491 ;  Schweikert  T.  John  S.  Davis 
Lumber  Co.,  147  Wis.  242,  249,  133  N.  W. 
188;  Railway  Ca  T.  Bennett,  63  Kan.  781, 
66  Pac.  1018. 

[S,  4]  To  avoid  a  settlement  on  the  ground 
of  fraud  requires  clear  and  convincing  proof. 
The  most  convincing  evidence  should  be  re- 
quired in  a  case  such  as  this,  where  the  va- 
lidity of  the  settlement  was  not  questioned 
for  more  than  two  years.  If  respondent 
was  defrauded  and  misled,  as  he  now  con- 
tends, he  should  have  discovered  that  fact 
long  prior  to  the  commencement  of  this  ac- 
tion. Yet  be  retained  the  money,  worked 
for  appellant  at  bard  labor,  and  for  more 
than  two  years  made  no  attempt  to  rescind. 
The  undisputed  evidence  shows  that  on  No- 
vember 1,  1907,  less  than  9  months  after  his 
injury,  he  was  employed  by  appellant  as  one 
of  its  bridge  repairing  crew;  that  he  work- 
ed 26  days  in  November,  27  days  in  Decem- 
ber, a  number  of  days  in  January,  1008,  and 
also  in  the  following  February  and  March; 
yet  during  all  this  time  there  was  no  sugges- 
tion by  him  tliat  he  had  been  defrauded.  In 
Carver  v.  Oreat  Northern  Railway  Co.,  66 
Wash.  519,  106  Pac.  192,  it  appeared  that 
plaintiff,  an  employ^  of  a  transfer  company, 
while  engaged  in  unloading  freight,  was  In- 
jured by  defendant's  negligence.  Thereafter 
a  settlement  was  made,  whereby,  in  consid- 
eration  of   $500,   he   released   the  company. 


Later  plaintiff  contended  that  the  alleged 
settlement  had  been  fraudulently  obtained; 
that  he  did  not  know  it  was  a  settlement; 
that  he  understood  be  was  being  compensat- 
ed for  loss  of  time  only;  that  he  reposed 
special  confidence  in  the  claim  agent  and  the 
physician  of  the  company;  that  they  mis- 
represented the  probable  extent  and  duration 
of  his  injuries;  and  that  he  did  not  know 
the  nature  or  contents  of  ttie  papers  which 
he  executed.  Yet  his  evidence  disclosed  that 
his  mind  was  clear ;  that  be  knew  what  oc- 
curred at  the  time  the  settlement  was  made ; 
that  the  claim  agent  first  suggested  a  settle- 
ment for  the  sum  of  $175,  but  that  finally  It 
was  made  for  $500.  The  lower  court  held 
that  the  settlement  was  binding,  and  this 
court  In  afllrming  Its  decision  held  that  no 
fraud  had  been  practiced  upon  the  plaintiff, 
as  he  had  an  opportunity  to  read  the  rtiease, 
failed  to  do  so,  retained  the  |500,  and  had 
dealt  at  arm's  length  with  the  defendant 
In  this  case  it  is  not  asserted  that  appellant 
did  not  understand  the  settlement  be  was 
making.  His  only  contention  is  that  he  was 
deceived  by  the  opinion  of  the  physician  and 
claim  agent,  which,  he  insists,  were  repre- 
sentations of  fact.  After  a  careful  consid- 
eration of  the  entire  record,  we  conclude 
that  sufficient  evidence  to  sustain  a  finding 
that  the  release  was  fraudulently  obtained 
has  not  been  produced.  The  motion  for  a 
directed  verdict  should  have  been  sustained. 
The  judgment  is  reversed  and  the  cause 
remanded,  with  instructions  to  dismiss. 

PARKER,  CHADWICK,  GOSB,  and  EL- 
LIS, JJ.,  concur. 


BOOTHB  T.  SUMMIT  COAL  MINING  CO. 
et  al. 

(Supreme  Court  of  Washington.    April  10, 
^  1913.) 

1.  CoBPOBATions  (8  320*)— Right  or  Pijaw- 

TIFF  IN   RkPBKSENTATIVE  ACTION. 

A  stockholder  who  prosecutes  to  a  fa- 
vorable termination  a  suit  In  his  own  behalf 
and  in  behalf  of  others  similarly  situated  is  en- 
titled to  a  reasonable  attorney's  fee  as  well  as 
necessary  disbarsements  if  the  benefit  of  the 
salt  goes  to  the  corporation,  but  not  if  he  ob- 
tains Uie  advantage  from  such  suit  individually. 
[Ed.  Note.— For  other  cages,  see  Corpora- 
tions, Cent  Dig.  It  1426-1431,  1433-1439; 
Dec  Dig.  I  320.*] 

2.  COBPOBATIONS    (I  320»)— RiOHT  OP  PlJlIH- 
TIFF  IN   RKPBESBNTATIVlt  ACTION. 

Where  the  whole  stock  o£  a  corporation 
was  in  effect  owned  by  B.  and  L.  equalli',  al- 
though a  few  shares  were  owned  by  others 
conceded  to  be  dummies,  and  B.  brought  a  suit 
against  the  corporation  and  L..  who  had  the 
control  thereof,  for  an  accounting,  which  was 
treated  as  an  action  between  partners  and  a 
receiver,  granted  on  that  theory,  and  whldt 
was  litigated  by  each  of  the  parties  solely  for 
his  own  benefit,  B.  would  not  be  allowed  an  at- 
torney's fee  and  disbursements  under  the  rule 
allowing  them  to  a  minority  stocltholder,  but 
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each  wonld  be  required  to  pay  his  own  expens- 
es; the  allowance  of  costs  and  attorney's  fees 
in  such  a  matter  being  within  the  sound  judi- 
cial discretion  of  the  court. 

[Ed.   Note.— For   other  cases,   see   Corpora- 
tions. Cent  Dig.  {|  1420-1431, 1433-1439;  Dec. 
Dig.  f  320.*1 
8.  Appkai  and  Ebbob  (|  1099*)— Law  of  th« 

Casb. 

Where  the  Supreme  Court  in  an  action  be- 
tween the  two  owners  of  the  entire  capital 
stock  of  a  corporation  determined  on  disputed 
evidence  and  in  the  light  of  the  original  con- 
tract between  them  that  one  of  the  parties  was 
not  entitled  to  more  than  $125  a  month  for  his 
services  to  the  corporation,  this  was  the  law 
of  the  case,  and  would  be  adhered  to  on  a 
snbseqnent  appeal  where  no  new  tacts  ap- 
peared. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4370-4379;    Dec.  Dig.  { 
1099.*1 
4.  Pabtnebship  (I  83*)— Right  to  Compen- 

BATtOIT    FOB    SEBVICES. 

A  partner  cannot  claim  compensation  from 
the  partnership  in  the  absence  of  an  agreement 
therefor,  even  though  he  Is  more  active  in  the 
bnsinesa  or  performs  greater  or  more  valuable 
aervice  than  his  copartner. 

[Ed.  Note.^For  other  cases,  see  Partnership, 
Cent  Dig.  I  131;    Dec.  Dig.  {  83.*] 

6.  Pabtnebship  (S  83*)— Right  to  Cohfkn- 

BATION   FOB   SEBVICES. 

Where  it  was  agreed  on  a  sale  of  a  half 
interest  in  a  corporation  that  each  of  the  par- 
ties should  draw  the  same  amount  for  his  serv- 
ices, one  of  the  parties  was  not  entitied  to 
more  than  that  amount,  although  he  rendered 
exceptional  services  to  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  i  131;    Dec.  Dig.  {  83.*] 

Department  1.  Appeal  from  Superior  Cotirt, 
Kittitas  County;   Ralph  Kaufman,  Judge. 

Action  by  L.  F.  Bootbe  against  the  Summit 
Coal  Mining  Company,  R.  J.  Linden,  and  oth- 
ers. From  the  judgment,  plaintiff  and  the 
defendants  named  appeal.  Remanded,  with 
directions  to  modify. 

Kerr  &  McCord,  of  Seattle,  for  appellant 
Bootbe  J.  L.  Corrlgan,  of  Seattle,  for  appel- 
lant Summit  Coal  Mining  Co. 

CHADWICK,  7.  This  case  has  been  thrice 
appealed,  55  Wash.  167,  104  Pac.  207, 19  Ann. 
Gas.  1255,  59  Wash.  611,  110  Pa&  536,  and 
63  Wash.  630,  116  Pac.  269.  In  the  first 
appeal  the  case  was  remanded  with  Instruc- 
tions to  appoint  a  receiver  and  to  take  an 
accounting;  this  court  saying:  "From  all 
tbe  evidence  and  circumstances  before  us, 
we  conclude  that  Linden's  raise  of  salary 
WB8  made  to  divert  the  profits  of  the  cor- 
poration to  himself,  without  due  regard  to 
tbe  li^tB  of  Boothe,  and  that  Linden  should 
account  for  all  salary  received  by  him  in  ez- 
eeas  of  $125  per  month.  Evidence  was  offer- 
ed to  show  that  his  services  were  worth  $400 
per  month.  This  evidence  was  contradicted, 
but,  under  the  circumstances,  we  shall  not 
enter  upon  Its  consideration,  the  raise  bay- 
las  been  improiterly  made  in  violation  of 
lAndeu's  agreement  with  Boothe,  and  with- 
out tbe  latter's  knowledge  and  consent"    An 


accounting  has  been  had,  and  Boothe  and 
Linden  have  both  appealed. 

[1  ]  One  of  the  items  allowed  Boothe  Is  the 
sum  of  $5,000,  $2,500  for  counsel  fees  and 
$2,600  for  costs  and  moneys  disbursed  by  him 
in  the  preparation  of  his  case  and  pending 
the  several  trials  thereof.  The  rule  un- 
doubtedly is  that,  where  a  stockholder  in  his 
own  behalf  and  in  behalf  of  others  similarly 
situated  prosecutes  a  suit  to  a  favorable 
termination  and  tbe  benefit  goes  to  the  cor- 
poration, he  will  be  entitled  to  recover  a 
reasonable  attorney's  fee  as  well  as  his  nec- 
essary disbursements.  3  Cook  on  Corpora- 
tions, I  379;  Baker  v.  Seattle-Tacoma  Pow- 
er Company,  61  Wash.  578,  112  Pac.  647, 
Ann.  Cas.  1912C,  859;  McMillan  v.  North- 
port  Smelting  &  Refining  Company,  49  Wash. 
76,  94  Pac.  761.  Such  allowances  are  rarely. 
If  ever,  made,  unless  It  is  made  to  appear 
that  some  advantage  is  obtained  for  the  cor- 
poration as  distinguished  from  the  interest 
of  the  Indiyidual  stockholder. 

[2]  In  the  first  appeal  (55  Wash.  167,  104 
Pac.  207,  19  Ann.  Cas.  1256)  It  was  strenu- 
ously insisted  that  a  court  of  equity  would 
uot  in  any  event  appoint  a  receiver  for  a 
solvent  corporation.  Witbout  denying  that 
doctrine,  but  expressly  reaffirming  it,  we 
took  occasion  to  say  that  this  case  was  ex- 
cepttonaL  "It  is  sui  generis."  The  parties 
Boothe  and  Linden  are  equally  interested  in 
the  corporation.  Some  other  names  are  con- 
nected with  It  as  stecklMldera,  but  It  Is  not 
denied  by  either  party  that  these  are  dum- 
mies. We  likened  the  case  to  one  of  part- 
nership, and  said  that  the  conditions  exist- 
ing would  not  be  permitted  In  a  partnership, 
and  that.  If  they  were  partners,  a  receiver 
would  unquestionably  be  granted.  We  then 
decided  the  case  upon  the  theory  of  partner- 
ship- as  it  was  announced  by  this  court  In 
WIdpple  y.  Lee,  46  Wash.  266,  89  Pac.  712, 
althotigb  that  case  is  not  dted  in  our  opin- 
ion. If  we  had  not  applied  the  law  of  part- 
nership, a  receiver  would  have  been  denied. 
At  all  times  plaintiff  Boothe  has  been  fight- 
ing for  no  one  but  himself,  and  against  no 
one  but  Ldnden.  The  interest  of,  no  third 
party  Is  Involved.  Boothe  now  relies  upon 
tbe  rule  allowing  an  attorney's  fee  to  a 
minority  stockholder  in  a  corporation.  He 
was  allowed  a  receiver  upon  the  theory  of 
partnership.  The  relation  of  tbe  parties  is 
the  same  to-day  as  it  was  when  that  order 
was  made,  and  we  see  no  reason  why  our 
attitude  toward  this  case  should  be  changed 
to  serve  Booth's  interest  or  convenience. 

The  rule  is  well  stated  in  tbe  syllabus  to 
the  case  of  McCormlck  v.  Elsea,  107  Va.  472, 
59  S.  E.  411:  "Except  In  rare  instances,  tbe 
power  of  the  court  to  require  one  party  to 
contribute  to  the  fees  of  the  counsel  of  an- 
other party  must  be  confined  to  cases  where 
the  plaintiff,  suing  in  behalf  of  himself  and 
others  of  the  same  class,  discovers  or  creates 
a  fund  which  enures  to  the  common  benefit 


•Tor  otBar  mm  m«  Mm*  topic  aad  Mctlon  NUMBER  In  Dae.  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Rep'r  ladezM 


Digitized  by  V^OOQ IC 


254 


131  PACIFIC  REPORTER 


CWasb. 


of  all ;  but  the  discretion  vested  in  the  court 
should  never  be  exercised  In  a  case  where 
the  interests  of  the  party  whose  fund  is 
sought  to  be  charged  are  antagonistic  to  the 
party  for  whose  benefit  the  suit  is  prosecuted. 
The  case  in  judgment  belongs  to  the  latter 
class,  and  fees  were  properly  refused." 

"It  is  only  where  one  party  Is,  under  the 
principles  of  equity,  entitled  to  proceed  for 
the  benefit  of  all  who  stand  in  a  like  situa- 
tion with  him,  and  consequently  where  the 
counsel  whom  he  employs  stand  in  a  sense 
as  representing  all,  that  counsel  are  entitled 
to  have  their  fees  paid  oat  of  the  common 
fund  which  they  have  recovered  for  the 
benefit  of  all."  5  Thompson  on  Corporations, 
p.  5586. 

It  has  been  held  that  a  minority  stockhold- 
er could  not  recover  even  in  a  corporation 
case  where  his  interest  is  entirely  personal. 
There  must  be  some  advantage  to  the  corpora- 
tion. Ex  parte  Gray,  157  Ala.  358,  47  South. 
286,  131  Am.  St.  Rep.  62;  2  Cook  on  Stock 
&  Stockholders,  §  748.  In  Trustees  v.  Green- 
ough,  105  U.  S.  527,  26  L.  Ed.  1137,  the  pow- 
er of  the  court  to  allow  compensation  in  the 
way  of  attorney's  fees  and  costs  out  of  a 
trust  fund  is  learnedly  discussed.  The  court 
found  the  interest  of  the  complainant  to  be 
personal ;  that  he  was  not  suing  for  the 
benefit  of  the  trust:  "He  was  a  creditor,  su- 
ing on  behalf  of  himself  and  other  creditors, 
for  his  and  their  own  benefit  and  advantage. 
*  •  *  We  can  find  no  authority  whatever 
for  any  such  charge  by  a  person  in  his  situa- 
tion. •  ♦  •  It  would  present  too  great  a 
temptation  to  parties  to  Intermeddle  in  the 
management  of  valuable  property  funds  in 
which  they  have  only  the  interest  of  credi- 
tors, and  that  perhaps  only  to  a  small  amount, 
if  they  could  calculate  upon  the  allowance 
of  a  salary  for  their  time,  and  of  having  all 
their  private  expenses  paid.  Such  an  allow- 
ance has  neither  reason  nor  authority  for 
its  support"  Boothe,  being  an  equal  partner 
with  Linden  in  the  concern,  stands  in  the 
same  relation  to  the  concern  as  would  a 
creditor  or  any  other  person  whose  interest 
is  entirely  personal.  As  we  read  the  record, 
it  would '  be  manifestly  unfair  to  charge 
either  Linden  or  the  corporation  with  this 
$5,000.  The  allowance  of  costs  and  attor- 
ney's fees  Is  a  matter  of  discretion  with  the 
court.  In  friendly  suits  where  counsel  ren- 
ders a  nonpartisan  service,  it  may  be  that 
such  fees  should  be  allowed  as  a  matter  of 
right  (Patrick  v.  Patrick  [N.  J.  Ch.]  63  AO. 
848),  or  where  the  court  can  say  that  they 
should  be  allowed  by  way  of  pimishment  (30 
Cyc.  750). 

We  admit  the  right  of  a  court.  It  is  some- 
times a  duty,  to  meet  these  costs  and  expenses 
out  of  a  common  or^trust  fund,  but  it  is  not 
a  right  or  a  duty  to  be  arbitrarily  exercised. 
It  is  rather  to  be  exercised  in  sound  judicial 
discretion,  and  in  furtherance  of  equity  and 
justice.  Boothe  has  shown  no  right  or  equity 
over  his  adversary.    As  we  read  the  record, 


he  is  no  better  than  Linden.  He  has  done 
nothing  for  the  common  good.  If  Linden 
has  sought  advantage,  so  has  Boothe.  We 
do  not  hold  that  either  of  them  has  been  dis- 
honest, but  they  lutve  been  selfish.  Some  of 
Linden's  claims  have  been  rejected  as  ille- 
gal and  some  of  Boothe's  claims  are  unrea- 
sonable, and  wholly  unsupported  by  any  com- 
petent evidence.  If  he  did  not  turn  his 
claims  into  money,  it  is  because  he  did  not 
have  the  opportunity.  If  he  has  gained 
anything,  it  has  been  bis  gain  and  he  should 
pay  for  it.  The  "others,"  who  become,  be- 
cause of  their  relation  to  a  common  fund,  a 
supporting  element  to  the  doctrine  that  a 
court  may  allow  these  fees,  are  lacking  in 
this  case.  "We  have  carefully  considered  the 
authorities  cited  under  this  point  of  the 
appellants.  Most  of  -them  relate  only  to 
costs  as  such  between  party  and  party  and 
whether  to  be  imposed  personally  or  upon  the 
fund.  These  have  no  bearing  upon  the  sub- 
ject under  discussion.  From  the  opinions 
in  others,  or  the  language  of  text-books,  ex- 
pressions are  culled  to  the  effect  that  a  fund 
In  court  must  bear  the  expense  of  Its  admin- 
istration; that  costs  In  chancery  depend  up- 
on conscience  and  the  whole  merits  of  a 
case;  that  counsel  fees  out  of  a  common 
fund  belonging  to  the  parties  to  the  action 
may  be  allowed;  and  that  the  power  of 
the  court  over  funds  in  its  hands  to  award 
costs  to  be  paid  out  of  the  fund  has  often 
been  recognized.  *  •  •  What  is  meant 
by  these  authorities  is  no  more  than  this, 
that  the  control  of  the  fund  furnishes  the 
opportunity  and  imposes  the  duty  of  recog- 
nizing every  substantial  equity  and  every 
existing  right  in  making  the  distribution, 
and  they  leave  still  before  us  the  inquiry, 
what  right  or  equity  in  the  petitioners  could 
arm  the  court  with  power  to  transfer  to  them 
a  portion  of  the  fund  beyond  their  normal 
sliare?  If  there  is  not  such  equity,  there 
is  no  such  power,  for  the  court  does  not  sit 
as  a  bandit,  dividing  booty."  Matter  of 
Atty.  Gen.  v.  North  Am.  L.  Ins.  Co.,  91  N. 
Y.  57,  43  Am.  Rep.  648.  We  cannot,  there- 
fore, In  conscience  charge  the  corporation 
with  Boothe's  attorney's  fees  and  costs  with- 
out making  a  like  allowance  for  Linden. 
Equity  will  be  best  served  by  charging  each 
party  with  his  own  exi>enses;  for,  as  here- 
inbefore said,  this  is  not  a  controversy  be- 
tween a  corporation  and  a  stockholder,  but 
between  two  men,  acting  as  partisans  and 
in  their  own  behalf.  The  demerit  of  Boothe's 
claim  in  this  behalf  can  be  quickly  illustrat- 
ed. The  allowance  of  $5,(X)0  was  made  in 
part  to  pay  for  the  services  of  expert  ac- 
countants. The  accountant  in  charge  was 
not  appointed  by  the  court  so  far  as  we  can 
see,  but  in  all  things  acted  as  the  agent  of 
Boothe.  He  was  a  witness  at  the  trial  and 
his  partisanship  was  evident  He  even  as- 
sumed to  construe  the  original  contract  be- 
tween the  parties  when  asked  by  the  court 
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to  answer  a  question  of  bookkeeping.  "The 
question  presented,  therefore,  Is  whether  it 
[the  allowance  of  fees]  Is  proper,  where  an 
expert  Is  employed  and  Is  acting  for  one  of 
the  parties  to  charge  the  same  against  the 
losing  party  as  a  part  of  the  costs  of  the  ac- 
tion. If  the  services  of  an  expert  are  neces- 
sary for  the  proper  presentation  and  deter- 
mination of  the  case,  he  should  he  appoint- 
ed by,  and  act  under  the  direction  of,  the 
court.  Where,  as  In  this  case,  he  is  the  em- 
ploy^  of  one  of  the  parties,  the  temptation 
to  act  in  the  interest  of  such  party  must  be 
apparent.  •  •  •  If  either  party  sees 
proper  to  employ  the  services  of  an  expert 
for  his  own  benefit,  the  court  should  not  re- 
quire the  opp*)slte  party  to  pay  for  the  serv- 
ices thus  rendered."  Faulkner  ▼.  Hendy,  79 
Cal.  2C5,  21  rac.  754. 

[3]  Counsel  for  appellant  earnestly  con- 
tends that  Inasmuch  as  the  record  shows  val- 
uable services  rendered  by  Linden  between 
the  time  of  Boothe's  retirement,  and  the 
appointment  of  the  receiver,  he  should  be 
entitled  to  recover  the  amount  now  claimed 
as  his  salary.  Linden  has  credited  himself 
on  the  books  with  $400  a  month;  aggregating 
19,050.  The  trial  court  followed  our  former 
opinion,  53  Wash.,  as  the  law  of  the  case, 
although  he  adhered  to  his  former  opinion 
that  the  agreement  between  Boothe  and  Lin- 
den that  each  should  draw  $12.5  a  month  was 
In  anticipation  of  dividends,  and  it  was  not 
to  be  drawn  as  salary.  Whether  this  holding 
was  right  or  wrong  is  not  now  open  to  dis- 
cussion. This  court  is  inclined  to  hold  to 
the  doctrine  called  "the  law  of  the  case." 

In  Seattle  v.  Northern  Pacific  Ry.  Co.,  63 
Wash.  129,  135,  114  Pac.  1038,  1040,  It  Is 
said:  "It  Is  urged  with  great  earnestness 
that  the  law  of  the  case  was  not  correctly 
announced  upon  the  former  hearing,  and 
many  authorities  are  cited  which  hold  that 
the  party  who  Is  primarily  liable  cannot 
stay  out  of  a  case  and  dictate  what  defenses 
shall  be  interposed.  We  are  disposed,  how- 
ever, to  treat  the  conclusion  reacjied  on  the 
former  hearing  as  the  law  of  the  case.  We 
are  aware  that  this  rule  Is  not  an  Inflexible 
one  and  binding  uiK>n  this  court.  It  is, 
however,  fair  to  the  litigants  and  the  trial 
court,  conducive  to  orderly  procedure,  and 
withal  sound  judicial  policy.  We  have  so 
ruled  In  many  cases."  In  reaflirmlng  the 
doctrine  of  that  case,  we  do  not  understand 
that  It  Is  necessary  to  hold  as  counsel  in- 
sists that  we  could  not  in  a  case  Involving  a 
disputed  fact  hold  to  a  rule  different  from 
a  former  pronouncement,  where  there  was 
additional  evidence  or  a  showing  that  a 
mistake  of  fact  had  been  made.  In  this 
case  the  right  of  Linden  to  draw  a  salary 
of  $125  a  month  and  no  more  was  determin- 
ed by  this  court  upon  disputed  evidence  and 
in  the  light  of  the  original  contract. 

[4]  Nothing  further  is  urged  In  his  behalf, 


except  that  he  has  rendered  exceptional 
service  In  selling  coal.  This  may  be  admit- 
ted. '  Linden  Is  bound  by  that  rule  which 
prevents  a  partner  from  claiming  compensa- 
tion from  a  partnership  In  the  absence  of 
an  agreement  therefor.  This  rule  rests  up- 
on sound  reason.  It  Is  the  duty  of  part- 
ners to  devote  their  whole  time  to  carrying 
on  the  business  of  the  firm.  22  Am.  &  Eng. 
Ency.  Law,  121.  In  the  same  text  It  will 
be  seen  that  a  partner  Is  not  entitled  to 
compensation  because  he  Is  more  active  In 
the  business  or  performs  greater  or  more  val- 
uable service  than  his  copartner.  "Each 
partner  is  taking  care  of  his  own,  and  the 
law  never  undertakes  to  settle  between  part- 
ners their  various  and  unequal  services  In 
relation  to  the  joint  concern."  22  Am.  & 
Eng.  Ency.  Law,  121-123;  30  Cyc.  448,  where 
thtf  authorities  from  almost  every  state  in 
the  Union  are  collected. 

[5]  There  are  some  exceptions  to  these 
rules,  but  the  testimony  does  not  bring  Lin- 
den within  any  of  them.  Considering  the  re- 
lation of  the  parties  to  the  corporation  at 
the  time  the  contract  was  made,  the  fact 
that  each  of  them  was  to  draw  a  like  amount 
would  indicate  that  neither  of  them  should 
have  a  right  to  claim  for  the  reasonable 
value  of  his  services.  They  would  have 
shared  equally  in  the  end  for  the  contract 
was  made  In  good  temper  and  in  keeping 
with  their  then  present  intentions.  The  net 
earnings  of  the  company  would  have  been 
paid  In  dividends. 

All  other  Items  considered  by  the  court 
have  been  carefully  reviewed  by  us.  They 
Involve  questions  of  fact  only.  We  find  noth- 
ing In  the  record  that  would  warrant  us  In 
further  disturbing  the  findings  of  the  court. 

The  ease  will  be  remanded,  with  instruc- 
tions to  modify  the  decree  to  the  e.^ctent  in- 
dicated In  this  opinion.  Linden  will  recover 
his  costs  in  this  court.  The  parties  will  pay 
their  own  costs  In  the  court  below. 

CROW,  C.  J.,  and  MOUNT,  GOSE,  and 
PARKHR,  JJ.,  concur. 


STEINHAUER  et  al.  t.  IIENSON. 

(Supreme  Court  of  Colorado.     March  3,  1913. 

Itehearing  Denied  April  7,  1913.) 

Sales   (§   24*)— Costkacts   of  Sale— What 

CoN'srriTUTES. 

A  memorandum,  stating  that  pictures  were 
left  with  deceased  on  approval  which  might  be 
e.TChanged  at  any  time  for  face  value,  does 
not  show  an  executed  contract  of  sale,  under 
which  title  passed,  but  only  an  option  to  pur- 
clinse  whicii  did  not  pass  title;  the  case  being 
different  from  an  option  to  return  a  purchase 
if  the  buyer  did  not  approve.  Consequently 
the  buyer  was  under  no  obligation  to  return 
the  pictures  at  any  particular  time,  and  unless 
bis  option  was  exercised  no  actual  sale  ever 
resulted. 

[Ed.  Note.— B'or  other  cases,  see  Sales,  Cent. 
Dig.  §§  49-51;    Dec.  Dig.  f  24.*] 


•For  other  cases  see  ssme  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  A  Rep'r  Indeze* 
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Error  to  District  Court,  City  and  County 
of  Denver ;  Hubert  "L.  Shattuck,  Judge. 

Claim  by  Julian  E.  Hanson  against  Lula 
Ej.  Stelnhauer  and  John  A.  £wlng,  as  admin- 
istrators of  the  estate  of  Frank  ti.  Smith, 
deceased.  From  a  Judgment  of  the  county 
court  disallowing  the  claim,  claimant  ap- 
Itealed  to  the  district  court,  where  the  claim 
was  allowed,  and  defendants  bring  error. 
Reversed  and  remanded. 

John  A.  Ewlng,  of  Denyor,  for  plalntlfFs  in 
error.  James  3.  Banks,  Francis  J.  Knauss, 
H.  £.  liUthe,  and  C.  R.  Bell,  all  of  Denver, 
for  defendant  in  error. 

MUSSER,  C.  X  Henson  was  engaged  In 
selling  paintings  In  Denver  and  made  his 
headquarters  at  a  certain  studio  where  his 
pictures  were  on  exhibition.  About  Janu- 
ary 14,  1910,  Smith  and  his  wife  visited  the 
studio.  After  the  visit  and  on  the  same 
day,  or  the  next,  three  paintings  were  taken 
by  Henson  to  Smith's  residence,  where  they 
were  at  the  time  of  Smith's  death,  which 
occurred  on  May  9th  following.  After  the 
latter  part  of  January,  Henson  did  not  make 
the  studio  his  headquarters,  but  what  pic- 
tures he  had  were  taken  to  his  residence. 
Early  in  February,  Henson,  leaving  his  resi- 
dence in  charge  of  a  servant,  went  to  Eu- 
rope, where  be  remained  untU  July.  After 
bis  return,  he  filed  a  claim  against  Smith's 
estate  for  the  paintings  left  at  Smith's  resi- 
dence. The  county  court  disallowed  the 
claim.  On  appeal,  the  district  court,  after 
a  trial  to  the  court,  allowed  the  claim  against 
the  estate.  Aside  from  the  above  facts,  the 
only  material  evidence  introduced  by  Henson 
was  the  following  memorandum: 

"Denver,  Colo.,  Jan.  25,  1910. 

"Pictures  left  with  Mr.  Smith  on  approval: 
1  water  color  by  Oabrinl  (Music  Master)....  tl,VX)  00 
1  water  color  by  Ter  Burgb  (Dutch  Mill)..  260  00 
1  oil  by  De  Mester  (Shore  Scene) 450  00 


Cr.  by  old  frame.. 


}1,900  00 
10  00 


(1.890  00 

"The  above  paintings  may  be  exchanged  at 
any  time  for  face  value  (that  is  the  price 
paid  plus  the  increased  market  value). 
"J.  B.  Henson, 

"American  Agent,  L'Ouvre. 
"Frank  L.   Smith." 

It  was  admitted  that  the  signatures  were 
those  of  Henson  and  Smith.     Henson  con- 


tends that  this  memorandum  Is  evidence  of 
a  sale  to  Smith  with  the  option  of  returning 
the  paintings  If  the  latter  did  not  like  them. 
The  adndnistrators  contend  that  the  memo- 
randum shows  that  Smith  did  not  buy  the 
pictures,  but  that  they  were  left  with  him 
with  the  option  to  purchase  them  if  he  liked 
them.  If  the  parties  understood  that  a  sale 
had  been  made,  they  certainly  would  have 
used  words  to  express  that  imderstaudlng. 
The  Idea  of  a  sale  is  a  simple  one  and  could 
have  been  simply  expressed  by  the  use  of 
the  words  "sold  to"  instead  of  "left  with," 
if  the  parties  so  tmderstood  It  "Pictures 
sold  to  Mr.  Smith  on  approval"  would  be 
easily  understood  to  mean  that  Smith 
bought  the  pictures  Vvlth  the  option  of  re- 
turning them  if  he  did  not  like  them.  "Pic- 
tures left  with  Mr.  Smith  on  approval" 
would  be  a  simple  way  to  express  the  idea 
that  the  pictures  were  left  with  Smith  with 
the  option  to  purchase  them  If  he  liked  them. 
The  rest  of  the  memorandum  would  then 
mean  that  If  Smith  bought  them  be  was  to 
have  them  at  the  prices  named,  receive  cred- 
it for  an  old  frame,  and  have  the  privilege 
of  exchanging  the  pictures  at  any  time  for 
face  value  as  expressed.  Smith  did  not 
agree  to  return  them  at  any  particular  time. 
Of  course.  If  he  did  not  choose  to  exercise 
his  option  to  take  the  pictures  in  a  reason- 
able time,  Henson  could  have  recalled  the 
option  and  retaken  them.  We  do  not  say 
that  Smith  would  have  been  called  upon  to 
move  within  a  reasonable  time,  but,  If  he 
had  been,  he  bad  no  opportunity  to  do  so, 
for  Henson  went  away  in  a  few  days  after 
the  date  of  the  memorandum  and  remained 
away  until  after  Smith's  death.  An  option 
to  return  a  purchase.  If  one  does  not  ap- 
prove, is  different  from  an  option  to  pur- 
chase, If  one  does  approve.  In  the  former 
case,  the  title  passes,  subject  to  the  right  to 
rescind  and  return;  in  the  latter,  the  title 
does  not  pass  until  the  option  to  buy  Is  de- 
termined. The  former  Is  a  sale  and  deliv- 
ery ;  the  latter  a  bailment  which  may  be  con- 
verted Into  a  sale,  at  the  option  of  the 
bailee.    Hunt  v.  Wyman,  100  Mass.  198. 

The  transaction  between  Henson  and  Smith 
was  a  bailment  with  the  option  to  purchase, 
and  as  the  option  was  never  determined  no 
sale  took  place.  It  follows  that  the  Judg- 
ment of  the  district  court  was  wrong  and  Is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

OABBERT  and  HILL,  JJ.,  concor. 
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In  re  SENATE  BESOLUTION  NO.  9. 
(Sapreme  Court  of  Colorado.    March  26,  1013.) 

1.  Statutes  Q  21*)  —  Judicial  District  — 
Changes. 

Under  Const  art  6,  {  14,  providing  that 
the  General  Assembly,  when  two-thirds  of  each 
house  concur  therein,  may  increase  or  diminish 
the  number  of  judicial  districts  and  judges 
thereof,  the  concurrence  of  two-thirds  of  the 
members  of  each  bouse  is  not  necessary  to  the 
yalidity  of  a  bill  to  change  judicial  districts  by 
moving  a  county  into  another  district ;  both  dis- 
tricts  remaining   otherwise   intact 

[E!d.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  iS  18-27;  Dec.  Dig.  |  21.«] 

2.  JcDOBs  (§  11»)—Rbmotai/— Change  of  Ju- 
dicial DiSTBICTS. 

The  mere  fact  that  one  county  is  detached 
from  one  judicial  district  and  attached  to  an- 
other will  not  remove  the  judges  of  either  of 
the  districts ;  the  same  still  remaining  duly  con- 
■titnted  districta 

[Ed.  Note.— For  other  cases,  see  Judges, 
Cent  Dig.  SS  42,  43-45;  Dec.  Dig.  {  II.*] 

Quesdons  submitted  to  the  Supreme  Court 
by  Senate  Resolution  No.  9.  Questions  an- 
swered. 

Tbere  has  been  submitted  to  tbls  coart 
by  the  honorable  Senate  of  the  Nineteenth 
Cieneral  Assembly,  now  In  session,  the  fol- 
lowing resolution: 

"Senate  Resolution  No.  9. 
"By  Senator  Cornforth. 

"Whereas,  tbere  is  now  under  considera- 
tion by  the  Senate  of  the  Nineteenth  General 
Assembly  of  the  state  of  Colorado  Senate 
Bill  No.  19,  by  Senator  Van  Tllborg,  enti- 
tled, 'A  bill  for  an  act  to  detadi  the  county 
of  Teller  from  the  Fourth  Judicial  district 
of  the  state  of  Colorado,  and  to  attach 
the  said  county  of  Teller  to  the  Eleventh 
Judicial  district  of  the  state  of  Colorado  for 
Judicial  puriKwes,  and  to  repeal  oil  acts  and 
parts  of  acts  Inconsistent  with  this  act;' 

"And  whereas,  said  bill  has  passed  on  sec- 
ond reading  by  said  Senate  on  the  17th  day 
of  March,  1913,  receiving  eighteen  votes  In 
favor  thereof,  and  said  bill  Is  now  pending 
for  third  reading  before  the  Senate  of  the 
Nineteenth  General  Assembly ; 

"And  whereas.  It  is  believed  that  a  two- 
thirds  vote  Is  necessary  to  pass  this  bill  In 
OHiformlty  with  section  14  of  article  6  of  the 
Constitatlon  of  the  state  of  Colorado : 

"Now,  therefore,  be  It  resolved,  by  the 
Senate  of  the  Nineteenth  General  Assembly 
of  the  state  of  Colorado,  that  the  Supreme 
Court  of  the  state  of  Colorado  be  and  It  Is 
hereby  requested  to  give  Its  opinion  upon 
and  In  answer  to  the  following  question: 

"First  Does  It  require  a  two-thirds  vote 
of  the  Senate  and  the  House  of  Representa- 
tives of  the  state  of  Colorado  to  change  the 
boundary  lines  of  Judicial  districts  In  said 
state? 

"Second.  Does  the  removal  of  one  county 
ttom  one  Judicial  district  In  the  state  Into 


another  Judicial  district  In  the  state  operate 
as  a  removal  from  office  of  the  Judge  or 
Judges  of  the  district  from  which  the  county 
Is  removed? 

"And  be  it  further  resolved,  that  a  copy 
of  this  preamble  and  resolution  be  forthwith 
transmitted   to  the  said  Supreme  Court. 

"I  herewith  certify  the  above  resolution 
duly  and  regularly  adopted  by  the  Senate  of 
the  Nineteenth  General  Assembly. 

"[Signed]    S.  R.  Fitzgarrald,  President 

"Attest:    MarlE  A.  Skinner,  Secretary." 

Fred  Farrar,  Atty.  Gen.,  and  Francis  E. 
Bouck,  Deputy  Atty.  Gen. 

PER  CURIAM.  [1]  Section  14  of  article  6 
of  the  Constitution,  referred  to  In  said  reso- 
lution. Is  as  follows:  "The  General  Assem- 
bly may  (whenever  two-thirds  of  the  mem- 
bers of  each  house  concur  therein)  Increase 
or  diminish  the  number  of  Judges  for  any 
district,  or  increase  or  diminish  the  number 
of  Judicial  districts  and  the  Judges  thereof. 
Such  districts  shall  be  formed  of  compact 
territory,  and  be  bounded  by  county  lines; 
but  such  Increase,  diminution,  or  change  In 
the  boundaries  of  a  district  shall  not  work 
the  removal  of  any  Judge  from  his  office 
during  the  time  for  which  he  shall  have  been 
elected  or  appointed." 

It  win  be  noticed  that  the  increase,  dimi- 
nution, or  change  in  the  boundaries  of  a  Ju- 
dicial district  referred  to  In  that  section  is 
such  as  Is  brought  about  by  the  formation  of 
a  new  Judicial  district  or  the  abolition  of  an 
existing  one,  and  d<«3  not  relate  to  a  change 
In  boundaries  produced  by  taking  one  county 
from  a  district  composed  of  more  than  one 
county  and  adding  it  to  another. 

By  Senate  Bill  No.  19,  now  pending  on  third 
reading  In  the  Senate,  it  is  proposed  to  take 
Teller  county  from  the  Fourth  judicial  dis- 
trict and  attach  It  to  the  Eleventh  Judicial 
district  The  Fourth  Judicial  district  Is 
composed  of  more  than  one  county,  and  that 
district  will  remain,  should  the  bill  pass. 
Under  such  circumstances  the  bill  does  not 
require  a  concurrence  of  two-thirds  of  the 
members  of  each  house. 

[2]  We  take  It  that  by  the  second  Interrog- 
atory the  honorable  Senate  desires  to  know 
what  Judge  or  Judges  will  preside  over  the 
district  court  In  Teller  county.  In  the  event 
that  that  county  Is  attached  to  the  Eleventh 
Judicial  district  In  that  event  the  Judge  of 
the  Eleventh  Judicial  district  would  preside 
over  the  district  court  In  Teller  county  the 
same  as  In  any  other  county  of  that  district, 
and  neither  of  the  Judges  of  the  Fourth  Ju- 
dicial district  would  be  removed  from  office. 
Our  answers  are  limited  to  a  consideration 
of  the  aforesaid  section  of  the  Constitution. 

WHITE  and  BAILET,  JJ.,  do  not  partici- 
pate. 
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LIUTZ  V.  DENVER  CITY  TRAMWAY  CO. 

(Supreme  Court  of  Colorado.     Jan.  6,  1913. 
Kehearing  Denied  April  7,  1913.) 

1.  Street  Railkoads  (§  93*)  —  Opebation  — • 
Neglioencb— What  Constitutes. 

Where  a  woman  stepped  in  front  of  a  moT- 
ing  street  car  only  a  lew  feet  away,  which 
struck  her  almost  the  instant  that  she  was  on 
the  track,  it  was  not  negligence  for  the  motor- 
man  to  fail  to  drop  the  fender,  for  the  human 
mind  is  not  held  to  such  a  high  degree  of  dili- 
gence in  the  face  of  unforeseen  contingencies. 
[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  S§  195-200;  Dec.  Dig.  !  93.*] 

2.  Tbial  (I  229*)  —  Instructions  —  Repeti- 
tion. 

In  an  action  against  a  street  car  company 
for  the  death  of  a  pedestrian,  where  plaintiff 
submitted  evidence  on  two  causes  of  actiun,  one 
bottomed  on  the  theory  that  defendant  was  neg- 
ligent in  failing  to  stop  the  car,  and  the  other 
that  the  injuries  were  caused  by  the  negligent 
backing  of  the  car  oS  deceased,  the  giving  at 
defendant's  request,  of  numerous  instructions 
which  directed  a  verdict  for  defendant  upon 
various  contingencies  is  not  reversible  error; 
for,  while  the  court  may  properly  refuse  an  in- 
struction covered  by  those  given,  the  defendant 
was  entitled  to  have  the  confusion  cleared,  and 
the  matter  fairly  presented  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  613 ;  Dec.  Dig.  $  229. »] 

3.  Appeal    and    Error    (§    978*)— Review- 
Discretion— New  Trial. 

The  granting  of  a  new  trial  rests  largely 
in  the  discretion  of  the  trial  court,  and  conse- 
quently its  denial  of  a  new  trial,  sought  on  the 
ground  that  the  jury  were  tampered  with,  will 
not  be  disturbed  on  appeal,  unless  the  verdict 
is  manifestly  against  the  weight  of  the  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3860-3870;  Dec.  Dig.  i 
978.*] 

4.  New  Trial  (8  49*)— Grounds. 

Where  a  litigant  made  it  a  practice  to  at- 
tempt to  influence  jurors,  verdicts  in  its_  favor 
by  jurors  so  influenced  should  be  set  aside. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  S§  97-99;  Dec.  Dig.  §  49.*] 

5.  New  Trial  (8   143*)  —  Impeachment  of 
Verdicts— Affidavits. 

L'nder   Rev.  Code,   §   236,   providing   that 

affidavits  of  jurors  may  be  used  to  impeach  the 
verdict  for  misconduct  in  resorting  to  the  de- 
termination of  chance,  an  affidavit  can  be  used 
to  impeach  the  verdict  for  no  other  misconduct. 
(Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  S§  290-206;  Dec.  Dig.  §  143.*] 

6.  New  Trial  (§  143*)  —  Impeachment  of 
Verdict. 

In  general,  affidavits  of  jurors  stating  the 
ground  upon  which  they  rendered  tlieir  verdict 
will  not  be  received  so  as  to  impeach  it 

I  Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  $$  290-296;  Dec.  Dig.  §  143.*] 

7.  New   Trial  (5   44*)— Verdicts— Impeach- 
me.nt  by  Affidavit  of  Juror. 

Where  one  juror  made  affidavit  that  he 
consented  to  the  verdict  only  because  he  under- 
stood that  they  would  be  locked  up  and  requir- 
ed to  sleep  in  vermin  infested  beds,  a  new  tri- 
al was  properly  denied  where  it  appeared  that, 
though  uther  jurors  heard  some  remarks  as  to 
the  beds,  they  understood  them  as  a  joke,  that 
the  verdict  w^as  returned  immediately  after  the 
ev>ning  meal  long  before  bedtime,  and  that  the 


complaining  juror  made  no  attempt  to  hare  the 
authorities  provide  proper  beds. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §§  80-85,  105;  Dec.  Dig.  §  44.*] 

8.  New  Trial  (i  49*)— Iupbofeb  Influenc- 
ing OF  JUBT. 

While  a  new  trial  should  be  granted  if  the 
attorney  of  the  successful  parties  improperly 
influenced  the  jury,  or  that  the  verdict  was  ren- 
dered by  them  in  hope  of  reward  or  in  return 
for  past  favors,  yet  the  fact  that  the  attorney 
for  the  successful  litigant  treated  four  of  the 
jurors  to  one  cigar  apiece  in  response  to  a 
jocular  suggestion  is  not  ground  for  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §§  97-99;  Dec.  Dig.  g  49.*] 

Error  to  District  Court,  City  and  Coun- 
ty of  Denver ;   Hubert  L.  Shattuck,  Judge. 

Action  by  John  Llutz  against  the  Denver 
City  Tramway  Company.  There  was  a  Judg- 
ment for  defendant,  and  plaintiJEC  brings  er- 
ror.   Affirmed. 

Stark  &  Martin,  George  S.  Redd,  and 
George  Stldger,  all  of  Denver,  for  plalntllt 
in  error.  Gerald  Hughes  and  Howard  S. 
Robertson,  both  of  Denver,  for  defendant  in 
error. 

MUSSER,  3.  This  cause  was  in  this  court 
before,  and  the  former  opinion  is  reported  io 
43  Colo.  58,  95  Pac.  600.  The  facte  relative 
to  the  accident,  in  which  the  wife  of  the 
plaintiff  in  error  received  Injuries  which 
caused  her  death,  are  substantially  the  same 
in  this  record  as  narrated  In  the  former 
opinion. 

Mrs.  Liutz,  a  young  and  vigorous  woman, 
started  diagonally  across  Larimer  street,  in 
Denver,  near  ite  intersection  with  Twenty- 
Fifth  street,  obviously  intending  to  board  an 
approaching  car  at  the  usual  place  on  the 
opposite  side  of  Twenty-Fifth  street  She 
was  carrying  a  small  child  in  her  arms,  and 
as  she  proceeded  she  signaled  the  car.  A 
gong  was  sounded.  She  stepped  upon  the 
track  Immediately  In  front  of  the  car,  was 
struck  by  the  fender  or  rail  guard,  which 
lu-ojected  forward  from  the  front  of  the 
car  over  the  rails,  fell  upon  it,  struggled  an 
instant,  and  then  fell  from  the  fender  on  the 
right  side  In  the  space  between  the  fender 
and  the  front  wheel.  She  stepped  upon  the 
track  at  about  the  middle  of  Twenty-Fifth 
street  The  car  was  running  slowly,  evi- 
dently slowing  up  to  make  the  stop  on  the 
opposite  side,  for  there  was  evidence  that 
the  brake  had  been  applied.  There  was 
nothing  in  the  situation  to  indicate  to  the 
motorman  that  she  was  about  to  attempt  to 
cross  the  track  before  the  car  had  passed  her. 
Her  signals  Indicated  that  she  knew  the  car 
was  approaching,  and  the  gong  reminded  her 
of  that  fact.  The  car  was  moving  at  a  law- 
ful rate  of  speed.  The  brakes  were  in  good 
order.  One  witness  testified  that  the  car 
was  five  or  six  feet  from  her  when  she  step- 
ped upon  the  track,  and  another  that  It  was 
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not  more  than  seren  or  Agbt  feet  away. 
The  motorman  testlfled  that  he  was  not 
more  than  six  feet  from  her.  These  wit- 
nesses evidently  estimated  the  distance  with 
reference  to  the  body  of  the  car.  Another 
testified  that  the  projecting  fender  was  not 
more  than  fifteen  inches  from  her.  Another 
testified  that  she  was  struck  when  she  was 
about  to  step  on  the  track  and  when  she 
stepped  on  the  track.  So  that  she  must 
haTe  been  struck  by  the  fender  almost  the 
instance  she  stepped  on  the  track.  The  mo- 
torman  immediately  further  applied  the 
brake,  and  the  car  was  stopped  within  eight 
or  ten  feet  after  she  was  struck.  When  the 
car  was  stopped,  Mrs.  Llutz  was  lying  on 
ber  stomach  and  the  front  wheel  was  rest- 
ing between  her  Umbs  near  the  trunk  or  on 
the  right  limb  and  pelvis  at  the  junction 
with  the  thigh  on  the  side  toward  the  rear 
of  the  car.  Her  trunk  was  outside  of  the 
rails,  and  the  limbs  were  resting  upon  them. 
The  motorman  and  conductor  immediately 
jumped  off  when  the  car  stopped,  and,  after 
looking,  decided  that  it  was  necessary  to 
get  the  car  off  the  body  before  it  could  be 
taken  out  The  car  was  backed  very  slowly 
twelve  or  eighteen  inches,  and  Mrs.  Liutz 
was  then  easily  taken  out  and  removed  to  a 
hospital,  where  she  died  the  next  day.  Her 
right  limb  was  fractured  below  the  knee, 
and  there  was  another  injury  at  the  junc- 
tion of  the  right  thigh  and  pelvis,  Including 
both  of  them  somewhat. 

There  were  two  causes  of  action  In  the 
complaint  The  first  was  based  upon  negli- 
gence in  operating  the  car,  in  not  stopping 
it  in  time  to  prevent  the  Injury,  and  In  not 
dropping  the  fender  so  as  to  prevent  the 
body  of  Mrs.  Llutz  from  getting  under  the 
car.  The  second  cause  of  action  alleged  the 
same  things  except  with  reference  to  the 
fender,  and  further  alleged  that  the  injury 
was  Inflicted  by  negligently  backing  the  car 
after  It  had  stopped.  The  lower  court  di- 
rected a  verdict  for  the  defendant  company 
on  the  first  cause  of  action,  and  submitted 
to  the  jury  the  second  cause  of  action  with 
reference  to  the  backing  of  the  car,  and  the 
jury  returned  a  verdict  for  the  defendant 
company.  It  Is  contended  that  the  court 
erred  in  directing  a  verdict  for  defendant  on 
the  first  cause  of  action.  In  the  former 
opinion  it  was  held  that  up  to  the  time  the 
car  stopped  the  company  was  not  guilty  of 
any  negligence,  and  that  the  injury  to  Mrs. 
llutz  by  the  forward  motion  was  due  entire- 
ly to  her  own  negligence  in  stepping  upon 
the  track  Immediately  in  front  of  the  car. 

[1]  Upon  reading  the  record  now  before 
OS,  we  are  not  inclined  to  change  the  view 
of  the  matter  heretofore  announced,  and  the 
reasons  are  so  fully  discussed  in  the  former 
opinion  that  It  is  unnecessary  to  discuss 
them  here.  Upon  reading  the  whole  record, 
it  appears  clear  that  only  one  conclusion 
can  be  drawn  from  the  evidence,  and  that 


is  that  any  injury  which  was  Inflicted  upon 
Mrs.  Llutz  by  the  forward  motion  of  the 
car  was  due  solely  to  her  own  act  in  step- 
ping upon  the  track  so  immediately  In  front 
of  the  car  that  it  was  impossible  to  prevent 
injury  to  her,  and  that  the  motorman  did 
all  that  in  reason  could  have  been  expected 
of  him.  It  is  contended  that,  even  though 
Mrs.  Iiiutz  was  negligent  in  stepping  upon 
the  track,  the  evidence  showed  that  the 
front  end  of  the  fender  was  alwut  a  foot 
above  the  rails,  and  if  the  motorman  would 
have  dropped  it,  as  be  might  liave  done,  she 
would  not  have  gotten  under  the  car,  or 
at  least  there  was  a  chance  for  the  jury  to 
say  she  would  not  Many  authorities  are 
cited  to  the  effect  that  notwithstanding  the 
negligence  of  a  plaintiff,  if  the  defendant 
observed  or  should  have  observed  such  neg- 
ligence In  time  to  avert  injurious  conse- 
quences by  the  exercise  of  reasonable  care, 
it  is  the  duty  of  the  defendant  to  exercise 
such  care.  That  Is  commonly  called  the 
doctrine  of  last  clear  chance.  This  can  be 
answered  in  two  ways.  It  clearly  appears 
from  the  evidence  of  all  the  witnesses  who 
testified  with  any  knowledge  of  how, Mrs. 
Iiiutz  fell  from  the  fender  that  she  did  not 
fall  from  it  in  front  so  that  it  would  pass 
over  her,  but  that  she  fell  off  at  the  side  in 
the  space  between  the  fender  and  the  front 
wheeL  Under  these  circumstances,  it  is  un- 
likely that  the  dropping  of  the  front  end  of 
the  fender  would  have  availed  anything. 

If  we  are  wrong  in  this,  It  nevertheless  la 
plain  that,  in  order  to  apply  the  doctrine 
mentioned  to  a  state  of  facts,  the  circum- 
stances must  be  such  as  to  present  a  last 
clear  chance  to  avert  injury  by  the  exercise 
of  reasonable  care.  In  this  case  the  situation 
Itself,  as  detailed  by  the  witnesses,  clearly 
Indicates  that  there  was  not  a  fair  oppor- 
tunity, or  any  opportunity  within  reason, 
for  the  motorman  to  have  overcome  the 
consequences  of  Mrs.  Llutz's  act  These 
circumstances  clearly  show  that  her  step- 
ping on  the  track  and  falling  from  the 
fender  were  practically  simultaneous,  and 
that  her  negligence  occurred  for  all  prac- 
tical purposes  simultaneously  with  her  fall 
from  the  fender  and  under  the  car.  The  cir- 
cumstances, the  suddenness  of  the  whole 
transaction,  the  practically  simultaneous  oc- 
currence of  her  negligence,  and  her  falling 
under  the  car  excluded  the  Idea  of  any 
chance  for  the  motorman  to  have  saved  her. 
The  facts  and  circumstances  were  clear  and 
undisputed,  fixed  and  unalterable,  and  no  ex- 
pert testimony  could  throw  any  light  on  them 
or  change  their  Inevitable  result  To  say 
that  there  was  a  chance  would  be  to  require 
of  the  human  mind  and  muscle  a  rapidity 
and  unerring  precision  of  thought  and  action 
of  which  they  are  Incapable,  especially  when 
that  mind  must  have  been  shocked  by  the 
sudden  appearance  of  Instant  and  awful  dan- 
ger to  a  human  being.    Under  such  clrcum- 
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stances,  what  might  be  done  in  an  ordinary 
situation,  when  there  Is  no  danger  apparent 
or  imminent,  is  Inapplicable.  The  case  of 
Weitzman  v.  Kassau  E.  E.  Co.,  33  App.  Dlv. 
585,  53  N.  Y.  Supp.  905,  which  the  plaintiff 
in  error  says  is  exactly  In  point  here,  is  en- 
tirely different  In  its  facts.  There,  the  mo- 
torman  testified  that  he  saw  the  child  20  feet 
away  on  the  track  before  It  was  struck  by 
the  fender,  and  the  child  was  carried  a  dis- 
tance of  from  32  to  150  feet  on  the  fender. 
After  the  motorman  saw  the  child  the  car 
ran  at  least  52  feet,  while  the  motorman  tes- 
tified that  the  car  could  have  been  stopped  in 
45  feet.  Such  a  state  of  facts  is  altogether 
different  from  the  situation  presented  here, 
and  this  remark  Is  applicable  to  the  many 
other  authorities  cited.  In  Gritllth  t.  Tram- 
way Co.,  14  Colo.  App.  504,  61  Pac.  46,  the  cir- 
cumstances with  reference  to  the  stepping 
upon  the  track  and  the  suddenness  of  the  col- 
lision were  substantially  the  same  as  here, 
and  it  was  there  held  that  "the  facts  which 
would  warrant  an  application  of  the  doctrine, 
invoked  by  counsel,  of  a  liability  for  an  in- 
jury notwithstanding  the  negligence  of  a 
person  injured,  did  not  exist." 

[2]  As  has  been  said,  the  contention  that 
the  fatal  injuries  were  caused  by  negligently 
backing  the  car  was  submitted  to  the  jury. 
Complaint  is  made  of  several  of  the  instruc- 
tions given  at  the  request  of  the  defendant 
In  each  of  them  the  Jury  were  told  that,  it 
they  found  a  certain  state  of  facts,  the  ver- 
dict should  be  for  defendant.  There  was 
some  repetition  in  the  instructions,  but  It 
cannot  be  said  that  any  one  was  the  counter- 
part of  the  other.  It  is  claimed  that  what 
repetition  there  was  tended  to  confuse  the 
Jury,  and  that  the  frequent  use  of  the  phrase 
"verdict  for  defendant"  gave  undue  promi- 
nence of  the  idea  that  the  Jury  should  so  find. 
Each  instruction  was  clear  enough  in  itself, 
and  no  claim  is  made  that  any  of  them  incor- 
rectly stated  the  law  or  recited  facts  not  de- 
duclble  from  the  evidence.  Many  authori- 
ties are  cited  showing  that  repetition  in  the 
instructions  is  to  be  avoided.  All  of  them, 
however,  save  one,  are  to  the  effect  that  it  Is 
not  error  to  refuse  a  correct  Instruction  when 
the  charge  already  contains  the  same  thing 
expressly  or  substantially.  This  Is  undoubt- 
edly good  law,  but  that  Is  far  from  saying 
that  repetition  Is  reversible  error.  In  the 
one  case  of  State  v.  Legg,  59  W.  Va.  315,  53 
S.  E.  545,  3  L.  R.  A.  (N.  S.)  1152,  the  court 
condemned  the  practice  of  repetition  In  In- 
structions, but  refused  to  say  whether  it  was 
reversible  error  or  not,  and  did  not  Intimate 
what  it  would  do  in  that  behalf  were  It  nec- 
essary. Of  course,  unnecessary  repetition  In 
the  charge  is  to  be  condemned,  but  that  is 
not  saying  that  It  must  be  regarded  as  rever- 
sible error.  It  might  become  so  If  It  tended 
to  confuse  the  Jury.  In  the  present  case, 
however,  the  instructions,  even  with  the  repe- 
tition they  may  have  contained,  cleared  con- 


fusion rather  than  produced  it  The  con- 
flicting claims  «f  plaintiff  were  likely  to  pro- 
duce confusion.  It  was  first  contended  that 
the  fatal  injury  was  inflicted  by  the  car  be- 
fore it  stopped  in  Its  forward  motion,  and 
next  that  it  was  Inflicted  not  by  the  forward 
motion,  but  by  negligently  backing  It  after  it 
had  stopped.  The  testimony  Introduced  by 
the  plaintiff  to  support  each  of  these  claims 
was  blended  together.  Now  the  fact  was 
that  the  plaintiff  could  not  recover  on  his 
first  contention  because  in  that  case  the  in- 
Jury  would  have  been  caused  by  the  negli- 
gence of  Mrs.  Llutz,  and  if  that  contention 
were  true  the  second  could  not  be,  and  if  the 
second  contention  were  true  the  first  could 
not  be.  It  was  very  likely  that  such  a  state 
of  affairs  would  produce  confusion  In  the 
minds  of  the  Jury,  and  It  was  very  proper  for 
the  court  to  give  Instructions  that  would  place 
the  matter  clearly  before  them  in  Its  various 
phases.  This  is  what  the  instructions  did. 
The  plaintiff  was  not  entitled  to  have  the 
confusion  which  he  created  continue  with 
the  jury,  while  the  defendant  was  entitled  to 
have  the  matter  fairly  presented  to  them. 
We  cannot  say  that  the  repetition  of  the 
phrase  "verdict  for  the  defendant"  would 
prejudice  them  when  the  facts  were  clearly 
presented  upon  which  such  a  verdict  should 
be  based.  If  they  did  not  find  the  facts  as 
predicated  in  any  of  the  Instructions,  tUey 
certainly  knew  that  their  verdict  should  not 
be  for  the  defendant,  and  If  the  facts  were 
as  predicated  they  could  not  render  any 
other  verdict 

In  the  motion  for  a  new  trial  It  was  alleg- 
ed: (1)  That  the  Tramway  Company  made  it 
a  practice  to  keep  two  men  about  the  court- 
house to  mingle  with  prospective  Jurors, 
talk  with  them  particularly  with  reference 
to  Tramway  cases,  and  by  fiattery,  ridicule, 
and  other  insidious  means  endeavor  to  Im- 
properly influence  them  so  tliat  verdicts 
might  be  returned  for  the  company.  (2)  That 
one  of  the  Jurors  In  this  case  had  been  In- 
formed that,  if  a  verdict  was  not  reached 
before  bedtime,  the  Jury  would  be  compelled 
to  sleep  overnight  in  beds  infested  with  ver- 
min, and  that  rather  than  sleep  in  such  a 
bed  the  Juror,  against  bis  will,  agreed  to  the 
verdict  for  the  defendant  (3)  That  the  at- 
torney for  defendant  was  guilty  of  miscon- 
duct in  treating  the  jurors  to  cigars  after  the 
receipt  of  the  verdict. 

When  these  charges  were  brought  to  the 
attention  of  the  court,  an  Investigation  was 
ordered,  and  plaintiff  was  directed  to  pro- 
duce his  evidence.  A  hearing  was  had,  much 
testimony  was  taken,  and  the  court  found 
that  the  charges  were  not  sustained,  and 
overruled  the  motion  for  a  new  trial. 

[3]  Unless  the  finding  of  the  court  was 
manifestly  against  the  weight  of  the  testi- 
mony, or  its  discretion  was  abused,  we  can- 
not disturb  this  finding.  It  Is  enough  to 
say  that  In  the  cold  record  before  us  there 
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does  not  appear  8uflBcieut  evidence  to  sustain 
tbe  charges.  The  district  Judge  saw  the  wit' 
nesses  on  the  stand,  observed  their  demeanor, 
interrogated  many  of  them  himself,  and  wac 
much  more  competent  to  Judge  of  their  testi- 
mony than  an  appellate  court. 

[4]  If  the  first  charge  were  true,  that  the 
Tramway  Company  made  It  a  practice  to  in- 
fluence Jurors  as  alleged,  such  a  practice  is 
to  be  condemned  In  the  severest  terms.  Tbe 
district  court  in  such  a  case  has  it  within  its 
power  to  severally  punish  any  who  may  re- 
sort to  such  an  evil  practice,  and  should  not 
hesitate  to  employ  drastic  measures  to  stamp 
It  out  It  is  the  duty  of  attorneys  of  the 
court,  who  are  aware  of  such  conditions  and 
have  evidence  thereof,  to  co-operate  with  the 
the  court  In  bringing  offenders  to  punish- 
ment and  in  putting  a  stop  to  such  a  condi- 
tion of  corruption.  Verdicts  influenced  there- 
by should  unhesitatingly  be  set  aside.  How- 
ever, before  anything  can  be  done,  sufficient 
evidence  mast  be  produced.  Men  cannot  be 
punished  or  verdicts  set  aside  for  such  a 
reason  upon  mere  suspicion  and  without  evi- 
dence. If  there  Is  any  evidence  at  all  in  this 
record  of  such  a  practice,  it  is  very  meager 
indeed,  and  there  la  no  evidence  whatever 
that  tbe  Jurors  in  the  present  case  ever  heard 
of  It  or  were  in  any  manner  Influenced  In 
their  present  verdict  thereby.  On  the  con- 
trary, it  affirmatively  appears  uncontradict- 
ed that  tbe  Jury  was  free  from  such  an  Influ- 
oice. 

[(]  An  affidavit  of  the  Juror,  who  claimed 
that  his  verdict  was  Induced  by  what  he  had 
lieard  of  the  condition  of  the  beds,  was  filed 
to  support  that  charge.  Section  236,  Rev. 
Code,  provides  when  an  aflldavit  may  be  used 
to  impeach  the  verdict  of  a  Jury,  and  this 
court  has  held  that  no  affidavit  of  a  Juror 
will  be  received  to  Impeach  the  verdict  for 
misconduct  of  the  Jury  except  as  provided 
in  that  section,  and  that  Is  when  the  verdict 
ia  brought  about  by  a  resort  to  the  determi- 
nation of  chance.  Richards  v.  Richards,  20 
Colo.  303,  38  Pac.  323.  The  particular  mis- 
conduct that  is  sought  to  be  charged  to  the 
jury  in  this  case  was  that  there  was  some 
conversation  to  the  effect  that,  if  a  verdict 
was  not  readied,  they  would  have  to  sleep 
in  beds  Infested  with  vermin. 

[I]  As  a  general  rule,  affidavits  of  Jurors 
stating  the  ground  upon  which  they  rendered 
their  verdict  will  not  be  received  to  Impeach 
It  Wray  v.  Carpenter,  1«  Colo.  271,  27  Pac. 
248,  25  Am.  St  Rep.  265. 

[7]  In  the  hearing  on  the  motion  for  a 
new  trial  each  of  the  other  11  Jurors  were  In- 
terrogated with  reference  to  this  matter. 
Many  of  them  said  that  they  heard  some 
remarks  with  regard  to  vermin  In  the  beds, 
but  it  did  not  seem  to  make  any  Impression 
upon  them,  and  some  of  them  regarded  the 
talk  more  In  the  nature  of  a  Joke.  The  ver- 
dict was  rendered  Immediately  aftor  the 
evening  meal,  quite  a  while  before  I'edtlme, 
and  before  the  Juror  would  know  that  he  waa 


to  Bleep  overnight  in  the  beds  provided  by 
the  county.  He  did  not  know  that  the  beds 
were  in  such  a  condition.  He  did  not  at- 
tempt in  any  way  to  have  the  authorities  pro- 
vide proper  beds.  There  was  nothing  in  the 
situation  to  alarm  him  or  to  cause  htm  to 
violate  his  sworn  duty  as  a  Juror.  There  was 
no  error  committed  in  ovenruUng  the  motion 
on  that  ground. 

[I]  The  ftiets  with  reference  to  the  treat- 
ing of  Jurors  with  cigars  appear  to  be  as  fol- 
lows: The  Jury  agreed  on  their  verdict  in 
the  evening,  sealed  It,  and  dispersed  to  their 
homea  The  next  morning  they  returned  the 
verdict  into  court.  It  was  received,  and  they 
were  dismissed.  After  this,  in  going  down 
the  elevator  to  the  lower  floor  of  the  court- 
house, defendant's  attorney  and  some  of  the 
Jurors  were  together.  Some  one  said  some- 
thing about  cigars,  and,  on  reaching  the  floor 
where  they  were  to  be  obtained,  the  defend- 
ant's  attorney  treated  each  of  four  Jurors  to 
one  cigar.  There  Is  no  statute  In  this  state 
forbidding  such  a  thing.  The  occurrence 
seems  only  to  have  been  an  Innocent  one,  and 
Is  the  only  one  of  its  kind  shown  In  tliia 
record.  How  it  could  taave  Influenced  tbe 
verdict  which  had  been  returned  and  received 
cannot  be  conceived.  The  cases  dted  bj 
plalntifC  in  error  are  not  in  point  The  Ver- 
mont casea— Baker  v.  JafloiM,  64  Vt  197,  23 
AtL  688,  and  Shattuck  T.  Wrought  Iron  R. 
Co.,  60  Vt  468,  38  Aa  72— were  based  upon 
a  statute.  In  Marshall  v.  Wataon,  16  Tex. 
Civ.  App.  127,  40  S.  W.  362,  one  of  the  par- 
ties during  an  adjournment  and  while  the 
case  was  on  trial  entertained  two  of  the  Ju- 
rors at  a  restaurant  Afterward  the  verdict 
was  returned  in  favor  of  the  host  In  John- 
son V.  Hobart  (C.  C.)  45  Fed.  542,  and  Ensign 
V.  Harney,  16  Neb.  330,  18  N.  W.  73,  48  Am. 
Rep.  344,  the  matter  occurred  before  the  cas- 
es were  submitted  to  the  Juries  for  verdict 
In  McLaughlin  v.  Hinds,  161  IlL  403,  38  N. 
E.  136,  the  attorneys  for  each  party  and  some 
of  the  Jury  entered  a  saloon  and  indulged  in 
cigars  and  drink  after  tbe  verdict  Tbe 
court  refused  to  set  the  verdict  aside  because 
each  party  was  guilty,  and  said  it  would  not 
hesitate  to  do  ao  if  tiie  attorney  for  the  suc- 
cessful party  had  been  alone  with  the  Jury. 
The  remark  did  not  apply  to  tbe  actual  facts 
in  the  case,  and  besides  tbe  conduct  of  the 
attorneys  and  Jurors  was  flagrant,  and  was 
enough  to  show,  if  participated  In  by  the  suc- 
cessful attorney  and  the  Jurors,  that  the  lat- 
ter were  so  prejudiced  In  his  favor  as  to 
taint  tbe  verdict  The  conduct  complained 
of  occurred  after  the  verdict  was  reached 
and  sealed,  and  before  Its  return  Into  court. 
In  End.  R.  of  O.  of  K.  P.  v.  Steele,  107  Tenn. 
I,  63  S.  W.  1126,  some  of  the  Jurors,  when 
examined  for  service,  had  answered  that  they 
had  not  served  on  a  Jury  within  two  years, 
when  the  fact  was  that  they  had  and  were 
thereby  rendered  incompetent  This  fact  was 
linked  with  the  fact  that  they  drank  with 
the  brother  of  the  plaintifT  after  the.  verdict 
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to  show  that  tbey  were  anxious  to  sit  upon 
the  case,  and  that  they  were  not  the  fair  and 
Impartial  jurors  that  the  parties  had  a  right 
to  demand.  Scott  t.  Tubbs,  43  Colo.  221,  95 
Pac.  '540,  19  L.  E.  A.  (N.  S.)  T33,  was  a  con- 
demnation proceeding.  After  the  jury  had 
viewed  the  premises  and  before  they  return- 
ed to  the  courtroom  or  made  their  award, 
four  of  the  jurors  accompanied  the  petition- 
er, at  his  invitation,  to  a  saloon  and  drank 
with  him.  This  court  correctly  held  that  a 
new  trial  should  have  been  granted.  Courts 
should  guard  the  purity  of  the  Jury  with 
jealous  care,  and  see  to  it,  as  far  as  within 
them  lies,  that  jurors  are  not  tampered  with 
so  ttiat  the  verdicts  that  are  returned  may  be 
free  from  taint  and  prejudice,  and  be  the 
honest  convictions  of  the  Jury  upon  the  law 
and  the  evidence.  Too  great  a  care  in  this 
behalf  cannot  be  taken,  yet  at  the  same  time 
courts  should  not  misconceive  their  duties 
and  go  so  far  as  to  work  injustice.  In  Vane 
et  al.  v.  City  of  Evanston,  150  III.  616,  37  N. 
B.  801,  the  rule  was  announced:  "That  cus- 
tomary ofiSces  of  civility,  and  ordinary  hospi- 
tality or  curtesy,  extended  by  the  successful 
litigant,  when  not  designed  or  calculated  to 
influence  the  juror  or  Jurors  in  their  consid- 
eration of  the  case,  and  which  are  devoid  of 
suspicion,  will  not  afford  sufficient  ground  for 
setting  the  verdict  aside  and  awarding  a  new 
trial."  And  in  Gale  v.  N.  Y.  C.  &  H.  B.  B. 
B.  Co.,  53  How.  Prac.  (N.  Y.)  385,  it  is  said: 
"When,  however,  the  court  is  satisfied  that 
there  has  been  no  attempt  by  the  successful 
party  to  unduly  influence  a  Juror,  either  by 
conversation  or  by  placing  him  under  obliga- 
tions, and  that  his  action  has  not  In  fact 
been  improperly  influenced,  then,  even  though 
the  act  may  have  been  indiscreet,  the  court 
will  not  disturb  the  verdict"  These  utter- 
ances of  the  courts  and  others  of  like  charac- 
ter are  quoted  and  the  principles  therein  an- 
nounced followed  in  the  case  of  Mo.  Pac.  By. 
Co.  V.  Bowman,  68  Kan.  489,  75  Pac.  482. 
There  is  an  entire  absence  of  any  indication 
that  the  attorney  for  the  defendant  treated 
the  jurors  to  cigars  in  any  other  spirit  than 
one  of  civility,  hospitality,  and  courtesy 
that  came  to  him  on  the  spur  of  the  moment 
after  the  verdict,  without  any  design  or  fore- 
thought, but  ui)on  a  Jocular  suggestion,  as 
such  things  often  Innocently  occur.  It  does 
not  appear  that  it  was  customary  for  him  to 
do  so,  or  that  the  Jurors  bore  such  relations 
to  him  that  they  expected  It  of  him.  The 
act  is  entirely  devoid  of  suspicion.  It  could 
not  have  Influenced  a  verdict  already  ren- 
dered. It  might  be  said,  upon  ethical 
grounds,  that  the  act  of  the  attorney  was 
indiscreet,  but  that  affords  no  reason  for 
setting  aside  the  verdict  The  Judgment  is 
affirmed. 
Judgment  affirmed. 

WHITE  and  GABBIGUBS,  JJ.,  concur. 


MONTEZUMA  VALLEY  IBB.  DIST.  et  al.  v. 

LONGEKBAUGH. 
(Supreme  Court  of  Colorado.     March  3,  1913.) 

1.  Statutes  (§  207*)  —  Constbootion  —  Cow- 

iXICTING     PbOVISIOSS. 

The  court  in  construing  a  statute  must 
consider  in  connection  with  each  other  all  pro- 
visions pertaining  to  the  same  subject,  and  this 
rule  applies  especially  wliere  different  sectiona 
of  a  statute  are,  wbeu  read  separately  and  con- 
sidered literally,  inconsistent. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  284 ;  Dec.  Dig.  §  207.»] 

2.  Waters  and  Water  CotrRSBS  <S  225*)— Ir- 
rigation Districts  —  Establishment  — 
Statutory  Provisions. 

Acts  1901,  p.  198,  authorizes  the  organisa- 
tion of  Irrigation  districts  on  petition  of  the 
owners  of  land  susceptible  to  one  mode  of  irri- 
gation from  a  common  source,  except  that, 
where  irrigation  ditches  have  been  constructed, 
the  land  watered  thereby  shall  be  exempt  An 
owner  signed  a  petition  for  the  establishment 
of  a  district  to  embrace  described  territory,  in- 
chiding  his  land,  while  he  had  ditches  and  wa- 
ter riclits  to  irrigate  it.  The  district  was  cre- 
ated without  ripht  to  acquire  the  ditches  or  wa- 
ter riglits,  and  for  two  years  he  paid  district 
taxes.  Subsequently  a  judgment  adjudging  the 
validity  of  the  district  and  confirming  tlie  is- 
suance of  bonds  was  rendered,  and  no  appeal 
was  taken  tlierefrora.  I'ursiiant  to  the  judg- 
ment, the  district  incurred  a  large  indebtedness. 
Held,  that  the  owner  wos  estopped  from  attack- 
ing the  validity  of  the  district,  and  he  could 
not  maintain  a  suit  to  enjoin  the  collection  of 
district  taxes  levied  on  bis  land. 

JKd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  317;  Dec  Dig.  § 
2'25.*] 

Error  to  District  Court,  Montezuma  Coun- 
ty ;   Charles  A.  Pike,  .Judge. 

Action  by  George  M.  Longenbaugh  against 
the  Montezuma  Valley  Irrigation  District 
and  others.  There  was  a  Judgment  for  plain- 
tiff, and  defendsuits  bring  error.  Beversed 
and  remnnded- 

W.  F.  Mowry,  of  Cortez,  for  plaintiffs  in 
error.  Goudy  &  Twltchell  and  J.  H.  Burk- 
hardt,  all  of  Denver,  for  defendant  in  er- 
ror. 

HILL,  J.  This  action  involves  the  validity 
of  certain  irrigation  district  taxes  ui)on  cer- 
tain lands  included  in  an  irrigation  district 
organized  under  our  former  irrigation  dis- 
trict act  entitled  "An  act  to  provide  for  the 
organization  and  government  of  Irrigation 
districts,"  etc.,  approved  April  12,  1901. 
Soon  after  the  approval  of  this  act,  which 
contained  an  emergency  clause,  the  defend- 
ant in  error,  in  conjunction  with  many  other 
landowners,  signed  and  caused  to  be  present- 
ed to  the  lioard  of  county  commissioners  of 
Montezuma  county  a  petition  praying  for 
the  organization  of  the  Montezuma  Valley 
Irrigation  District  The  boundaries  of  the 
proiwsed  district  as  set  forth  in  the  petition 
Included  320  acres  of  land  owned  by  the  de- 
fendant in  error.  The  county  ccHnmissioners 
duly  considered  the  petition,  made  certain 
findings  of  fact,  and,  following  the  procedure 


*F^otb«T  cases  see  same  topic  aud  section  NUMBER  In  Dec.  Dig.  &  Am.  uig.  Key-No.  Series  &  Bcp'r  IndexM 
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prescribed  by  the  act  after  the  election  there- 
for, declared  the  district  as  such  duly  organ- 
ized under  date  of  I>ecember  4,  1901.  Its 
boundaries  as  defined  by  the  board  included 
the  above  lands  of  the  defendant  in  error. 
He  iMid  Irrigation  district  taxes  upon  them 
for  the  years  1904  and  1905.  Prior  to  the  in- 
Btitutlon  of  this  suit,  the  district  had  con- 
tracted a  large  bonded  indebtedness  for  a 
water  system  for  the  purpose  of  supplying 
the  lands  in  the  district  with  water  for  irri- 
gation purposes.  The  regularity  of  the  pro- 
ceedings relative  to  the  organization  of  the 
district  and  the  Issuance  of  the  bonds  (the 
evidence  of  this  Indebtedness)  was  duly  con- 
firmed by  decree  of  the  district  court  May 
12,  1906,  as  provided  for  by  the  act.  No  ex- 
ception was  taken  to,  or  appeal  from,  this  de- 
cree; no  question  Is  raised  concerning  the 
regularity  of  any  of  these  proceedings.  Up- 
on January  13,  1009,  which  was  more  than 
seven  years  after  the  organization  of  the  dis- 
trict, and  more  than  two  years  after  the  date 
of  the  decree  of  confirmation,  the  defendant 
In  error  Instituted  this  suit  to  restrain  the 
district  board,  the  county  treasurer,  and  the 
county  assessor  from  levying  and  collecting 
Irrigation  district  taxes  upon  these  lands.  He 
also  prays  the  court  to  decree  that  they  are 
no  part  of  the  district. 

As  grounds  for  this  relief  he  alleges  that 
prior  to  the  organization  of  the  district,  and 
during  all  times  since,  be  owned  and  pos- 
sessed ditches  previously  eonstmcted  of  suffi- 
cient capacity,  and  also  owned  sufficient  wa- 
ter rights  for  the  irrigation  of  this  land, 
which  he  has  ever  since  been  using  for  the 
irrigation  of  all  of  it,  with  the  exception  of 
about  10  acres.  He  also  alleges,  and  it  is 
conceded,  that  the  district  was  not  organized 
or  formed  to  purchase,  acquire,  lease,  or  rent 
the  plaintiff's  alleged  ditches  or  water  rights, 
and  that  it  has  never  made  purchase  of  any 
of  them. 

Numerous  defenses  were  presented.  The 
relief  prayed  for  was  granted,  save  and  ex- 
cept as  to  10  acres.  The  defendants  bring 
the  case  here  for  review  upon  error. 

Section  1  of  the  Irrigation  District  Act  of 
1901,  p.  198,  reads:  "Whenever  a  majority 
of  the  resident  freeholders  owning  lands  in 
any  district  susceptible  to  one  mode  of  ir- 
rigation from  a  common  source  and  by  the 
same  system  of  works,  desire  to  provide  for 
the  irrigation  of  the  same,  they  may  propose 
the  organization  of  an  irrigation  district 
under  the  provisions  of  this  act,  and  when 
so  organized,  each  district  shall  have  the 
powers  conferred  or  that  may  hereafter  be 
conferred  by  law  upon  such  irrigation  dis- 
trict Provided,  that  where  ditches,  canals 
or  reservoirs  have  been  constructed  before 
the  passage  of  this  «ct  of  sufficient  capacity 
to  water  the  land  thereunder  for  which  the 
water  tak^i  tat  such  ditches,  canals  or  res- 
ervoirs is  appropriated,  such  ditches,  canals, 
reservoirs  and  fnmebises,  and  the  land  sub- 


ject to  be  watered  thereby,  shall  be  ez^npt 
from  operation  of  this  law,  except  such  dis- 
trict shall  be  formed  to  make  purchase  of 
such  ditches,  canals,  reservoirs  and  fran- 
chises, and  that  this  law  shall  not  be  con- 
strued to  In  any  way  affect  the  rights  of 
ditches,  canals  and  reservoirs  already  con- 
structed." It  is  claimed  that  the  lands  of 
the  defendant  in  error  come  within  the  pro- 
viso In  the  above  section,  and  are  therefore 
exempt  from  the  operation  of  the  act,  the 
district  not  being  formed  to  make  purchase 
of  the  ditches,  etc.,  in  existence  at  the  time 
of  its  organization  used  for  the  irrigation  of 
this  land.  There  is  evidence  concerning  pre- 
vious ditches,  their  enlargement  since  the  or- 
ganization of  the  district,  also  evidence  con- 
cerning what  is  termed  private  water  rights 
used  in  the  Irrigation  of  a  irartion  of  this 
land.  It  is  conflicting.  If  this  was  the  only 
question  raised.  It  might  be  proper  to  sus- 
tain the  judgment,  but  a  more  serious  dif- 
ficulty confronts  us. 

[1]  The  defendants  pleaded  and  introdnced 
evidence  to  sustain  an  estoppel.  It  has  uni- 
versally been  held  in  the  construction  of  a 
statute  that  all  matters  therein  i)ertalnlng 
to  the  same  subject  should  be  considered  in 
connection  with  each  other.  This  rule  Is 
especially  applicable  here  for  the  reason  that, 
when  the  different  sections  and  provisos  in 
this  act  are  read  separately  and  thus  con- 
sidered literally,  they  cannot  be  harmonized, 
but  are  in  conflict  and  inconsistent  with 
each  other. 

[2]  Section  2  provides  that  a  petition  shall 
be  filed  with  the  board  of  county  commission- 
ers which  embraces  the  largest  acreage  of 
the  proposed  district,  signed  by  a  majority 
of  the  resident  freeholders  who  are  qualified 
electors  of  the  proposed  district,  who  shall 
also  own  a  majority  of  the  whole  number  of 
acres  belonging  to  the  resident  electors  of 
the  proposed  district ;  that  the  petition  shall 
set  forth  and  particularly  describe  the  bound- 
aries of  the  district,  and  shall  pray  that  the 
lands  Included  therein  be  organized  into  an 
irrigation  district  under  the  provisions  of 
the  act  Also,  that  when  the  petition  is 
presented,  the  board  of  county  commissioners 
shall  hear  It,  and  on  the  final  hearing  may 
make  such  changes  in  the  proposed  bound- 
aries as  they  may  find  to  be  proper,  and  shall 
establish  and  define  the  boundaries,  provided 
that  said  board  shall  not  modify  said  bound- 
aries so  as  to  exempt  from  operation  of  the 
act  any  territory  within  the  hounduries  of 
the  district  proposed  tp  «aid  petitioners, 
which  is  susceptible  of  irrigation  by  the 
same  system  of  works  applicable  to  the  other 
lands  in  such  proposed  district;  nor  shall 
any  land,  which  will  not  in  the  Judgment 
of  said  board  be  benefited  by  irrigation  by 
said  system,  be  included  in  such  district  An- 
other proviso  in  this  section  states:  "That 
any  person  whose  lands  are  susceptible  of 
irrigation  from  the  same  source  shaU,  upon 
application  of  the  owner  to  said  board,  be 
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entitled  to  have  tuch  tanda  included  i»  Mid 
district."  Sections  9  and  10  provide  wbat 
tbe  board  can  do  In  securing  sundry  systems 
of  waterworks,  etc!,  for  the  Irrigation  of  the 
lands  In  the  dlstrlti,  etc  Section  13  for  the 
Issuance  of  bonds,  etc.  Sections  29  to  38, 
Inclusive,  provide  for  changing  the  bound- 
aries of  the  district  after  its  organization 
and  allowing,  under  certain  conditions,  con- 
tiguous territory  to  be  Included  therein. 

It  is  admitted  thab  the  defendant  in  error 
voluntarily  signed  the  petition  for  tbe  or- 
ganization of  the  district;  that  the  petition 
set  forth  the  boundaries  of  tbe  proposed 
district,  which  embraced  therein  the  three 
hundred  twenty  acres  of  land  In  question; 
that  when  he  signed  it  he  was  the  owner  of 
this  land,  and  that  he  knew  the  contents  of 
the  petition.  He  thereby  prayed  that  the 
proposed  district  as  then  defined,  which  In- 
cluded this  land  of  which  he  was  then  the 
owner,  be  organized  Into  an  irrigation  dis- 
trict under  the  provisions  of  this  act  There- 
after, during  the  years  1004  and  1905  he  paid 
irrigation  district  taxes  thereon,  and  thereby 
again  recognized  the  proper  inclusion  of  these 
lands  in  the  district. 

It  also  appears  that  in  1906  proceedings 
for  the  approval  of  the  validity  of  the  dis- 
trict and  the  confirmation  of  certain  bonds 
were  bad  and  became  final,  to  which  he  made 
no  objections,  although  the  regular  statutory 
notices  were  given  of  these  matters,  yet  not 
until  over  two  years  thereafter,  and  until 
after  a  large  indebtedness  had  been  contract- 
ed by  tbe  district  for  the  purpose  of  supply- 
ing the  lands  therein  with  water  for  irriga- 
tion purposes,  did  he  take  any  steps  to  have 
his  land  declared  exempt  from  the  operation 
of  the  law.  It  will  be  observed  that  the  pro- 
viso In  section  1  of  the  act  exempting  certain 
lands  from  its  operation  depends  upon  cer- 
tain questions  of  fact,  namely,  that  ditches, 
canals,  and  reservoirs  have  been  constructed 
before  the  passage  of  the  act ;  that  they  have 
sufficient  capad^  to  water  the  land  there- 
under for  wbldi  the  water  taken  in  such 
ditches,  canals,  and  reservoirs  is  appropriat- 
ed, provided,  further,  except  such  district 
shall  be  formed  to  make  purchase  of  such 
ditches,  canals,  reservoirs,  and  franchises. 

When  the  defendant  in  error  signed  the 
petition  for  the  organization  of  this  district, 
be  knew,  as  he  admits,  the  actual  facts  con- 
cerning his  land,  the  ditches  and  waters 
therefor,  if  any,  yet  regardless  of  these  facts 
which  he  now  states  existed  he  prayed  that 
an  irrigation  district  be  organized  to  Include 
them.  This  petition  was  an  allegation,  as 
well  as  an  admission  by  him,  that  this  land 
was  such  as  could  properly  be  Included  in 
such  an  irrigation  district  (not  being  formed 
to  make  purchase  of  any  ditches  or  waters 
then  owned  by  him),  and  also  as  the  owner 
that  he  desired  it  included.  Under  the  last 
proviso  in  section  2  of  this  act,  had  his  land 
not  been  Included  in  the  proiiosed  irrigation 
district,   yet   was  susceptible   of  irrigation 


from  the  same  source  (a  fact  here  admitted), 
uiwn  application  to  the  board,  he  probably 
would  have  been'  entitled  to  have  bad  it  in- 
cluded in  the  district.  His  signing  the  peti- 
tion and  thereby  praying  for  the  organiza- 
tion of  a  district  to  Include  the  lands  named 
then  owned  by  him  was  the  same  in  sub- 
stance as  a  statement  therein  by  him  that 
this  land  was  such  as  could  be,  and  a  prayer 
that  it  be,  included  in  the  district.  The  com- 
lulsslouers  having  acted  favorably  upon  his 
request,  their  action  is  in  the  nature  of  a 
Judgment,  and  the  facts  as  then  represented 
by  him  upon  whic-h  they  acted  are  not  there- 
after open  to  attack  by  him.  In  this  re8i>ect 
he  is  estopped  from  thereafter  making  claim 
to  a  different  state  of  facts  than  his  previous 
acts  would  imply. 

In  16  Cyc.  at  page  796  it  is  said:  "A  party 
who  has,  with  knowledge  of  the  facts,  as- 
sumed a  particular  position  in  judicial  pro- 
ceedings, is  estopped  to  assume  a  position 
inconsistent  therewith  to  the  prejudice  of  tbe 
adverse  party."  At  page  799  It  Is  also  said: 
"A  claim  made  or  position  taken  in  a  former 
action  or  judicial  proceeding  will  estop  the 
party  to  make  an  Inconsistent  claim  or  to 
take  a  conflicting  position  in  a  subsequent  ac- 
tion or  judicial  proceeding  to  the  prejudice 
of  tbe  adverse  party,  where  the  parties  are 
the  same,  and  the  same  questions  are  in- 
volved." At  page  801  the  author  further 
states:  "If  in  a  particular  transaction  or 
course  of  dealing  the  authority,  capacity, 
character,  or  status  of  one  of  the  parties  la 
recognized  as  one  of  the  basic  facts  on  whldi 
the  transaction  proceeds,  both  parties  are  as 
a  rule  estopped  to  deny  that  the  one  occupied 
that  position  or  sustained  that  character." 
Tbe  above  general  rules  are  sustained  by 
both  reason  and  authority.  We  think  they 
are  applicable  here.  The  authority  of  tbe 
board  to  Include  this  land  which  rested  upon 
a  certain  state  of  facts  was  not  only  recog- 
nized by  the  plalntm,  but  with  knowledge  of 
all  facts  he  assumed  that  it  was  such  as 
would  give  the  board  jurisdiction  over  it,  and 
by  his  actions  he  took  a  position  in  harmony 
therewith,  and  by  his  signed  petition  prayed 
that  the  board  act  accordingly.  Under  these 
circumstances  he  ought  not  now  be  heard  to 
say  that  the  facts  are  different  than  what  his 
former  iwtltlon  would  imply,  and  for  which 
reason  that  the  board  was  without  Jurisdic- 
tion to  do  what  he  had  previously  prayed 
them  to  do. 

Under  one  of  the  provisos  in  section  2  of 
the  act,  it  omitted,  he  probably  could  have 
bad  his  land  Included  in  the  proposed  district 
by  presenting  his  individual  petition  to  the 
board  for  that  purpose,  the  land  being  sus- 
ceptible of  irrigation  from  the  same  source. 
If  such  a  petition  had  been  presented,  and 
the  board  had  Included  his  land,  under  sucb 
circumstances  could  it  be  consistently  urged 
(after  the  district  had  contracted  a  large  in- 
debtedness with  which  to  supply  water  for 
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all  tbe  lands,  Including  that  In  qaestlon) 
tbat  be  could  tbeu  be  beard  to  say  tbat  tbe 
facts  were  different  tban  wbat  bla  totmeit 
petition  would  imply,  and  for  wbicb  reasons 
bis  lands  were  not  a  part  of  tbe  district? 
^e  do  not  think  so.  We  see  no  difference,  in 
substance,  between  the  signer*  of  the  two  pe- 
titions. Tbe  first  is  to  secure  tbe  organiza- 
tion of  tbe  district  to  cover  tbe  lands  therein 
named  of  which  the  signers  of  tbe  petition 
are  tbe  owners  of  a  majority  of  tbe  acreage. 
Tbe  second  Is  to  allow  tbe  signer  to  have  his 
land  included  as  a  part  of  the  proposed  dis- 
trict. If  he  so  desires,  although  not  included 
in  the  original  petition.  Section  2  provides 
that  the  original  petition  shall  be  signed  by 
a  majority  of  tbe  resident  freeholders  who 
are  qaalifled  electors  of  the  proposed  dis- 
trict, who  Btaall  also  own  a  majority  of  tbe 
whole  number  of  acres  belonging  to  the  resi- 
dent electors  of  the  proposed  district  As- 
auming,  arguendo,  tbat  the  name  of  the  de- 
fendant In  error  was  necessary  to  be  counted 
to  make  a  majority  of  tbe  resident  freehold- 
ecs  who  are  qualifled  electors,  or  was  necee- 
aary  to  be  counted  as  one  of  those  owning  a 
majority  of  the  acreage  of  tbe  proposed  dis- 
trict, and  that  this  land  waa  necessary  to  be 
included  for  that  purpose,  under  such  dr- 
eomstances  It  has  repeatedly  been  held  that 
the  signer  wiU  not  be  allowed  to  thereafter 
dispute  such  questions  of  fact.  Beaver  Bor- 
onglt  V.  Davidson,  8  Pa.  Super.  Ct.  159 ;  Fer- 
•on'a  Appeal,  96  Pa.  140;  Lake  City  v.  Ful- 
kerson,  122  Iowa,  S69,  98  N.  W.  376;  BldweU 
T.  City  of  Wttsburgh,  85  Pa.  412,  27  Am.  Rep. 
602;  Dewburst  v.  City  of  Allegheny,  95  Pa. 
437;  Broad  Street,  Churcb's  Appeal,  165  Fa. 
475,  30  Atl.  1007;  Matter  of  Ck>oper  et  at, 
03  N.  T.  507;  BurUngton  v.  Gilbert,  31  Iowa, 
356,  7  Am.  Rep.  143 ;  7  Am.  &  Eng.  Ency.  of 
Law,  p.  20,  notes;  Pepper  v.  City  of  Phila- 
delphia, 114  Pa.  96,  6  Atl.  899 ;  McKnlght  v. 
City  of  Pittsburgh,  91  Pa.  273.  We  think 
that  tbe  reasons  and  rules  announced  in  the 
above  casea  are  applicable  here,  and  that  the 
fiicts  and  circumstances  of  this  case  Justify 
the  application  of  tbe  principle  of  estoppel. 
This  makes  unnecessary  any  consideration  of 
tbe  other  reasons  urged  for  a  reversal  of  tbe 
Judgment. 

For  tbe  reason  stated  the  Judgment  Is  re- 
versed and  the  cause  remanded,  with  instruc- 
tions to  dismiss  the  action  at  the  costs  of  tbe 
plaintiff. 

Reversed. 

MUSSER,  a.  J.,  and  GABBERT,  3^  «on- 
enr. 

(H  Colo.  400) 

MONTEZUMA  VATXBT  IRR.  DIST.  et  al. 

v.  JOHNSON.f 
(Saiireme  Coart  of  Colorado.    March  3,  1913.) 
Error  to  District  Court  Montezuma  Coun- 
ty:  Charles  A  Pike,  Judge. 
Action     by     IiiUlan     Hartman     Johnson 
t  Rehearlnc  denied  April  7,  1M3. 


against  the  Montezuma  Valley  Irrigation 
District  and  others.  There  was  a  Judgment 
for  plalntur,  and  defendants  bring  error. 
Reversed  and  remanded. 

W.  P.  Mowry,  of  Cortea,  for  plaintiffs  in 
error.  Charles  A  Johnson,  of  Dnrango,  for 
defendant  In  error. 

HILL,  J.  This  action  involves  the  valid- 
ity of  certain  irrigation  district  taxes  upon 
certain  lands  included  in  an  irrigation  dis- 
trict organized  under  our  former  Irrigation 
district  act  approved  April  12,  1901.  Soon 
after  tbe  approval  of  this  act,  which  con- 
tained an  emergency  clause,  the  defendant 
in  error,  in  conjunction  with  many  other 
landowners,  signed  and  caused  to  be  present- 
ed to  tbe  board  of  county  commissioners  of 
Montezuma  county  a  petition  praying  for 
tbe  organization  of  the  Montezuma  Valley 
Irrigation  District  The  boundaries  of  tbe 
proposed  district  as  set  forth  in  the  peti- 
tion Included  80  acres  of  land  owned  by  the 
defendant  in  error.  The  county  commission- 
ers duly  considered  the  petition,  made  cer^ 
tain  findings  of  fact  and,  following  tbe  pro- 
cedure prescribed  by  the  act  after  the  elec- 
tion therefor,  declared  the  district  as  such 
duly  organized  under  date  of  December  4, 
1901.  Its  boundaries  as  defined  by  tbe  board 
included  the  above  lands  of  tbe  defendant  in 
error.  She  paid  irrigation  district  taxes 
thereon  for  two  years.  Prior  to  tbe  Institu- 
tion of  this  suit  tbe  district  bad  contracted 
a  large  bonded  indebtedness  for  a  water  sys- 
tem. 

Tbe  regularity  of  tbe  proceedings  relative 
to  tbe  organization  of  the  district  and  the  is- 
suance of  the  bonds  (the  evidence  of  this 
Indebtedness)  was  duly  confirmed  by  decree 
of  tbe  district  court  upon  May  12,  1906,  as 
provided  for  by  the  act  No  exception  was 
taken  to,  or  appeal  from,  this  decree;  no 
question  la  raised  concerning  the  regularity 
of  any  of  these  proceedings.  Upon  August 
22,  1907,  which  was  more  than  six  years  aft- 
er the  organization  of  the  district  and  more 
than  one  year  after  the  date  of  tbe  decree 
of  confirmation,  the  defendant  in  error  in- 
stituted this  suit  to  restrain  the  district 
board,  tbe  county  treasurer,  and  the  county 
assessor  from  levying  and  collecting  irriga- 
tion district  taxes  upon  these  lands.  She 
also  prayed  tbe  court  to  decree  tbat  they 
are  no  part  of  tbe  district  As  grounds  for 
this  relief,  she  alleges  that  prior  to  the  or- 
ganization of  tbe  district  and  during  all 
times  since  there  were  ditches  constructed  of 
sufllclent  capacity  to  water  these  lands,  and 
that  waters  from  certain  natural  springs 
and  seepage  were  and  had  been  so  appro- 
priated by  this  plaintiff  and  her  grantors  to 
water  tbe  said  lands,  and  they  were  at  all 
times  mentioned  watered  and  Irrigated  from 
snid  natural  springs  and  seepage  by  and 
through  said  ditches.  She  also  alleges,  and 
it  is  conceded,  tbat  tbe  district  waa  not  or- 
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ganlzed  or  formed  to  pnrcbase,  acquire, 
lease,  or  rent  the  plaintiff's  alleged  ditches 
or  water  rights  acquired  from  said  natural 
springs,  seepage  or  otherwise,  and  that  the 
district  has  neTer  made  purchase  of  any  of 
them. 

Numerous  defenses  were  presented,  includ- 
ing that  of  estoppel.  The  relief  prayed  for 
was  granted.  The  defendants  bring  the  case 
here  for  reriew  upon  error. 

The  pleadings  as  well  as  the  facts  neces- 
sary to  consider  are  substantially  the  same 
as  those  in  case  No.  7,197,  Montezuma  Val- 
ley Irrigation  District  et  al.  t.  George  M. 
liongenbaugh,  131  Pac.  262,  decided  at  this 
term.  For  the  reasons  there  stated,  the 
Judgment  Is  reversed  and  the  cause  remand- 
ed, with  instructions  to  dismiss  the  action 
at  the  cost  of  the  plalntUX. 

Reversed. 

MUSSKB,  0.  J.,  and  GA6BEBT,  X,  con- 
cur. 


(64  Colo,  sm  ■==== 

SPRINGHETTI  et  al.  v.  HAHNESWAIiD 

et  al. 

(Supreme  Court  of  Colorado.     March  3,  1813 

Rehearing  Denied  April  7,  1813.) 

1.  Plea  ni  NO    (|    416*)— Objkctiohb— Dkicu»- 
BERR — Waiver. 

Where  defendants  answered  and  went  to 
trial  on  the  merits,  they  waived  the  right  to 
question  tlie  ruling  on  their  demurrer  for  mis- 
joinder. 

(Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §S  1397-1400 ;   Dec.  Dig.  i  416.»] 

2.  Execution    (§   423*)— Body    Execution— 
FoRU  of  Action— "Founded  Upon." 

Under  Rev.  St  1908,  {  3024,  providing 
that  in  a  civil  action,  when  it  shall  appear  that 
it  is  founded  on  tort,  and  the  verdict  of  the  ju- 
ry or  the  finding  of  the  court  shall  state  that  in 
committing  the  tort  defendant  was  irailty  of 
either  malice,  fraud,  or  willful  deceit,  the  plain- 
tiff may  have  execution  against  the  body  of  the 
defendant,  an  action  by  those  induced  by  de- 
fendant's false  representations  to  buy  a  mining 
claim  to  recover  back  the  price  paid  is  an  ac- 
tion "founded  upon"  tort,  which  means  "bot- 
tomed upon,"  entitling  plaintiffs  to  body  execu- 
tion, thoui;h  the  action  itself  was  in  the  na- 
ture of  an  assumpsit,  the  purchase  having  been 
rescinded. 

[ICd.  Note.— For  other  cases,  see  Ebcecation, 
Cent  Dig.  H   1214-1221,  1223;    Dec  Dig.  1 

3.  Mines  and  Minebals  (S  B9»)— Action— Ev- 
idence. 

In  an  action  to  recover  back  the  purchase 
price  of  a  mining  claim  which  plaintiffs  had 
bought  because  of  defendants'  fraudulent  mis- 
representations, evidence  that  defendants  ex- 
hibited a  fake  check  for  a  large  amount  as 
showing  the  price  one  of  them  paid  for  a  share 
in  the  mine  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §§  170,  171;  Dec.  Dig.  { 
09.*] 

4.  Parties    (i    88*)— Misjoindeb— Mode    of 
Ob.iections. 

Under  Mills*  Ann.  Code,  i  55,  provid 
ing  that,  if  an  objection  to  misjoinder  be  not 
talcen  either  by  demurrer  or  answer,  the  de- 
fendant shall  be  deemed  to  liave  waived  it  the 
.objection  cannot  be  raised  by  motion  for  non- 


suit where  defendants'  demurrer  for  misjoinder 
had  been  overruled,  and  they  pleaded  to  Okt 
merits  without  alleging  the  same  in  their  an- 
swer. 

[Ed.  Note. — ^For  other  cases,  see  Parties 
Cent  Dig.  Si  145-147 ;   Dec.  Dig.  |  88.*] 

5.  Appbai  and   Bbbob  (S  1011*)— Review— 
Finding. 

A  finding  by  the  trial  court  on  conflicting 
evidence  will  not  t>e  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  H  3983-3988;    Dec.  Dig.  f 

6.  Appeai,  and  Ebbob  (i  1073*)— Habhless 
Ebror. 

Defendants,  who  owned  a  lease  and  had 
an  option  on  a  worthless  mine,  induced  plain- 
tiSs  to  purchase  it  and  plaiutiiJFs  also  purchas- 
ed the  interest  of  one  of  the  owners  on  whose 
share  defendants  bad  the  option.  In  an  action 
by  plaintiffs  to  recover  nacK  the  moneys  paid 
defendants,  it  was  decided  that  plaintiffs  were 
not  entitled  to  any  relief  on  account  of  the 
purchase  direct  from  the  owner.  Meld,  that 
under  Mills'  Ann.  Code,  i  78,  lyoviding  that  er- 
rors not  attecting  the  substantial  rights  of  the 
parties  shall  be  disregarded,  defendants  could 
not  complain  that  this  judgment  allowed  plain- 
tiffs to  rescind  in  part  and  affirm  in  part  for 
the  claim  was  worthless,  and  to  have  compelled 
plaintiffs  to  rescind  in  toto  would  have  impos- 
ed upon  defendants  the  burden  of  paying  for 
the  worthless  interest  which  plaintiffs  had  ac- 
quired. 

[Ed.  Note. — For  other  cases,  see  Appeai  and 
Error,  Cent  Dig.  fi  4240-4247;  Dec.  Dig.  | 
1073.*] 

Error  to  District  Court,  Lalce  County; 
Charles  Cavender,  Judge. 

Action  by  Albert  Hahnewald  and  another 
against  Louis  Springbettl  and  another. 
There  was  a  Judgment  for  plaintiffs,  and 
defendants  bring  error.     Affirmed. 

B.  D.  McLeod  and  James  T.  Hogan,  both 
of  Leadviile,  and  Barnett  ft  Teller,  of  Den- 
ver, for  plaintiffs  In  error.  John  A.  Ewing, 
of  Denver,  for  defendants  In  error. 

GABBERT,  J.  Defendants  In  aetot,  plain- 
tiffs below,  brought  an  action  against  plain- 
tiffs In  error,  as  defendants,  to  recover  sonts 
of  money  which.  It  was  charged,  had  been 
obtained  from  them  by  fraud  and  willfol 
deceit  on  the  part  of  the  defendants,  and 
also  to  cancel  all  Indebtedness  or  claims  of 
indebtedness  against  the  plaintiffs  In  favor 
of  the  defendants  growing  out  of  the  same 
transaction.  At  the  time  this  suit  was  In- 
stituted there  was  another  action  pending 
by  Springbettl  against  Albert  Hahnewald  on 
a  $3,000  note,  which  had  been  given  by 
Hahnewald  to  Springbettl  in  connection  with 
the  above  transaction,  and  it  was  agreed  that 
that  suit  should  abide  the  result  of  the  trial 
of  this  action.  The  case  was  tried  before 
the  court,  and  the  issues  made  by  the  plead- 
ings found  in  favor  of  the  plaintiffs,  and  a 
finding  made  that  in  committing  the  wrongs 
complained  of  in  the  complaint  the  defend- 
ants were  guilty  of  malice,  fraud,  and  will- 
ful deceit,  and  procured  from  the  plaintiffs 
the  sum  of  $5,333.33  by  means  thereof.    Judg- 
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ment  was  rendered  accordingly,  which  pro- 
vided that,  If  the  amount  which  the  plain- 
tiffs were  adjudged  to  recover  from  the  de- 
fendants was  not  paid  within  30  days  from 
the  date  the  Judgment  was  rendered,  then 
plaintiffs  might  have  an  execution  against 
the  bodies  of  the  defendants  under  which 
they  could  t>e  committed  to  Jail  for  a  term 
of  1  year,  unless  the  Judgment  was  sooner 
paid.  The  defendants  bring  the  case  here 
for  review  on  error. 

The  complaint  alleged  that  plaintiff  Albert 
Hahnewald  and  defendant  Louis  Springhettl 
were  the  owners  of  an  undivided  one-half 
Interest  each  in  a  lease  upon  the  Chautauqua 
lode  mining  claim;  that  at  the  same  time 
the  defendant  Julius  MuUer  was  the  owner 
of  an  option  to  purchase  an  undivided  six- 
tenths  Interest  in  this  claim  from  the  owner, 
by  virtue  of  which  Muller  was  entitled  to 
purchase  such  Interest  within  a  time  speci- 
fied for  the  sum  of  $2,400;  that  defendant 
Springhettl  and  plaintiff  Paul  Hahnewald 
were  engaged  In  making  preijaratlons  to 
work  the  property  under  their  lease,  and 
that  during  this  time  prospecting  was  done 
In  a  shaft  thereon,  and  workings  connected 
therewith,  and  that  this  prospecting  was 
done  by  one  Louis  Beati,  who  took  orders 
from  the  defendant  Springhettl,  neither  of 
the  plaintiffs  liavlng  any  control  or  direction 
over  such  work  in  any  way ;  that  defendants 
for  the  purpose  of  inducing  these  plaintiffs 
I  to  purchase  from  Springhettl  his  one-half 
Interest  In  the  lease,  and  the  option  held 
by  Aluller,  folsely  represented  to  the  plain- 
tiffs that  in  the  workings  in  which  Beatl 
was  prospecting  great  values  In  minerals 
were  disclosed,  and  for  the  purpose  of  con- 
summating such  fraud  caused  material  to  be 
taken  from  these  workings  with  which  they 
mixed  gold  and  silver  in  such  manner  that 
assays  of  such  material  showed  high  values ; 
that  for  the  purpose  of  deceiving  and  de- 
frauding these  plaintiffs  they  further  falsely 
represented  to  them  that  In  workings  on 
the  premises  there  was  a  large  quantity  of 
high  grade  ore  which  had  been  hidden  and 
'wvered  up  by  material  which  bad  fallen 
from  the  roof,  and  also  falsely  represented 
to  the  plaintiffs  that  defendant  Muller  and 
other  persons  associated  with  him  bad  paid 
the  sum  of  $10,000  in  cash  for  the  half  Inter- 
est of  Springhettl  in  the  lease ;  that  in  truth 
and  In  fact  the  material  taken  from  the 
premises  and  assayed  was  of  no  value  what- 
ever, until  the  same  had  been  so  mixed  with 
gold  and  silver  that  an  assay  thereof  would 
disclose  great  values;  that  plaintiffs  be- 
lieved the  representations  made  to  them  by 
tbe  defendants  In  regard  to  the  presence  of 
valuable  ore  In  tbe  mine,  and  the  sale  of 
Sprlngbettl's  Interest  In  the  lease,  and,  rely- 
ing upon  these  representations,  they  pur^ 
chased  from  Muller  a  two-thirds  Interest  in 
tbe  lease,  and  also  a  two-thirds  interest  in 
the  option  to  cui'diase  btid  by  Muller,  pay- 


ing therefor  the  earn  of  $6,996.99,  and  agreed 
to  pay  the  further  sum  of  $3,000,  for  which 
they  executed  their  iiot&  The  complaint 
then  alleges  that  prior  to  the  commencement 
of  the  action,  and  as  soon  as  they  discovered 
the  fraud  which  had  been  practiced  upon 
them,  tbe  plaintiffs  notified  the  defendants 
that,  upon  the  return  of  the  sum  of  money 
which  they  had  paid,  they  would  convey  to 
the  defendants  the  Interest  In  the  lode  min- 
Ing  claim  which  they  had  acquired  In  the 
lease  and  the  purdtose  of  the  option,  and  by 
apt  statements  In  the  complaint  tendered 
and  offered  to  assign  these  Interests.  The 
plaintiffs  prayed  Judgment  against  the  de- 
fendants for  the  amount  they  liad  paid,  and 
for  a  Judgment  canceling  all  indebtedness, 
or  claim  of  Indebtedness,  against  them  In  fa- 
vor of  the  defendants  growing  out  of  the 
transaction,  and  for  a  finding,  decree,  and 
Judgment  of  the  court  that  the  defendants 
were  guilty  of  malice,  fraud,  and  willful  de- 
ceit In  the  statements  and  representationa 
made  by  them  In  procuring  such  sums  of 
money,  and  that  upon  such  finding.  Judg- 
ment, and  order  the  plaintiffs  have  an  ex- 
ecution as  provided  In  the  statutes  of  tbe 
state  of  Colorado  against  tbe  bodies  of  the 
defendants,  under  which  they  might  be  com- 
mitted to  Jail  under  writ  of  execution 
against  their  bodies,  as  provided  by  law. 

[1]  To  this  complaint  the  defendants  de- 
murred upon  the  ground  that  there  was  a 
misjoinder  of  plaintiffs,  and  also  upon  the 
ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
This  demurrer  was  overruled.  After  this 
ruling  the  defendants  answered.  Counsel 
for  defendants  contend  the  demurrer  should 
have  been  sustained.  The  objection  to  over- 
ruling the  demurrer  for  misjoinder  of  par- 
ties plaintiff  is  not  available  to  the  defend- 
ants upon  this  review.  By  answering  and 
going  to  trial  upon  the  merits,  they  waived 
the  right  to  question  the  ruling  upon  the  de- 
murrer for  alleged  misjoinder.  Sams  Au- 
tomatic Car  Coupler  Co.  v.  League,  25  Colo. 
129,  64  Pac.  642;  Diamond  Rubber  Co.  v. 
Harryman,  41  Colo.  415,  92  Pac.  922;  City 
of  Canon  v.  Manning,  43  Colo.  144,  OS  Pac. 
637,  17  Ii.  R.  A.  (N.  S.)  272. 

[2]  From  the  argument  of  counsel  for  de- 
fMidants,  we  understand  the  contention  Is 
made  that  the  court  erred  In  overruling  the 
general  demurrer,  for  tbe  reason  it  appears 
facts  are  not  stated  In  the  complaint  sufB- 
oient  to  Justify  a  body  Judgment  against  the 
defendants,  in  that  the  action  Is  for  a  rescis- 
sion of  the  contract  entered  Into  by  the 
plaintiffs,  and  for  the  recovery  of  tbe  amount 
paid  by  them;  and,  while  the  ground  for 
rescission  Is  deceit,  they  may  not  recover  aa 
for  a  tort  that  with  which  they  parted,  as, 
by  electing  to  rescind  the  contract,  they  bave^ 
waived  the  tort,  and  their  action  la  In  aa-/ 
sumpslt  for  money  had  and  received,  in 
which  character  of  action  a  body  Judgment 
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cannot  be  rendered.  Where  a  party  to  a 
contract  discovers  that  he  has  been  defraud- 
ed, either  one  of  two  remedies  is  open  to 
him — to  rescind  the  contract  and  recover 
that  which  he  has  paid,  or  to  sue  for  dam- 
ages on  account  of  the  deceit  Whichever 
remedy  he  pursues,  however,  is  based  upon 
fraud. 

Section  3024,  Rev.  Stats.  1908,  provides 
that  in  a  civil  action,  when  it  shall  appear 
from  the  pleadings  and  summons  that  it  Is 
founded  upon  tort,  and  Judgment  is  rendered 
in  favor  of  the  plaintiff,  and  the  verdict  of 
the  Jury  or  the  finding  of  the  court  shall 
state  that  in  committing  the  tort  complained 
of  the  defendant  was  guilty  of  either  malice, 
fraud,  or  willful  deceit,  then.  In  such  case, 
the  plaintiff  may  have  execution  against  the 
body  of  the  defendant  In  the  case  at  bar, 
the  plaintiffs  elected  to  rescind  the  transac- 
tion with  the  defendants  and  recover  the 
money  which  they  had  been  induced  to  pay 
by  reason  of  such  fraud  and  deceit  and  for 
the  cancellation  of  all  Indebtedness  to  the 
defendants  growing  out  of  the  transaction. 
The  basis,  therefore,  of  the  right  of  plain- 
tiffs to  rescind  was  the  wrong  which  the  de- 
fendants were  charged  with  having  commit- 
ted, and  the  right  to  recover  that  with  which 
they  had  parted  was  based  ux)on  the  same 
ground;  so  that  it  appears  clear  the  action 
of  the  plaintiffs  was  founded  upon  a  tort 
In  other  words,  their  right  of  action  and 
the  relief  which  they  demanded  grew  out 
of  an  alleged  tort,  and  this,  we  think,  ie 
what  the  statute  means  by  an  action  founded 
upon  tort,  irrespective  of  what  the  action  it- 
self might  be  denominated  in  legal  parlance. 
This  is  manifest  from  the  language  of  the 
statute,  which  speaks  of  an  action  "founded 
upon  tort."'  "Founded  upon"  means  the  bot- 
tom, or  foundation,  on  which  something 
rests  or  relies;  so  that,  in  si)eaklng.of  an 
action  founded  upon  tort,  one  waa  meant  the 
basis  or  foundation  of  which  was  a  tort 

[3]  Testimony  was  admitted  to  the  effect 
that  Sprlnghetti  had  represented  to  plaintiffs 
that  Muller  had  paid  him  $10,000  for  his  in- 
terest in  the  lease,  and  exhibited  to  them 
MuHer's  check  in  that  sum.  This,  it  Is  urg- 
ed, was  error,  for  the  reason  that  a  state- 
ment of  a  vendor  as  to  the  price  paid  for 
an  article,  though  false  and  made  with  in- 
tent to  decdve^  will  furnish  no  ground  for 
action.  In  the  circumstances  of  this  case, 
the  rule  contended  for  is  not  applicable.  It 
appears  the  Muller  check  was  drawn  on  a 
bank  where  be  did  not  have  a  cent  to  meet 
it  and  was  afterwards  returned  to  the  draw- 
er ;  that  the  transaction  between  Sprlnghetti 
and  Muller,  according  to  testimony  adduced, 
was  a  mere  subterfuge  which  they  pretended 
was  genuine,  by  the  passing  of  a  worthless 
check  pursuant  to  an  understanding  between 
them  jthat  it  would  never  be  presented  to  the 
tmnk  upon  which  it  was  drawn,  the  purpose 
of  which  was  to  cause  the  plaintiSs  to  be- 


lieve that  it  was  a  bona  flde  transaction,  be- 
cause the  property  contained  large  quantities 
of  valuable  mineral.  In  brief,  from  the  tes- 
timony of  plaintiffs,  it  was  a  farce  sale, 
which  was  part  of  a  concerted  scheme  of  de- 
fendants to  Induce  plaintiffs  to  believe  that 
the  property  contained  valuable  ore  bodies. 
The  statement  of  the  sale  was  relied  on  by 
plaintiffs,  and  as  it  was  an  artifice  on  the 
part  of  defendants,  in  connection  with  other 
frauds  and  false  representations  made  and 
resorted  to  for  the  purpose  of  deceiving  the 
plaintiffs,  it  was  properly  admitted  in  evi- 
dence. 

[4]  At  the  conclusion  of  the  testimony,  the 
defendants  moved  for  a  nonsuit,  based  upon 
the  ground  that  the  evidence  disclosed  there 
was  no  community  of  Interest  between  the 
plaintiffs  in  the  subject  of  the  suit;  that  is, 
that  there  was  no  Joint  interest,  and  hence 
they  could  not  maintain  a  Joint  action. 
What  the  evidence  may  disclose  on  this  sub- 
ject we  do  not  deem  it  necessary  to  consid- 
er, for  the  reason  it  presents  the  question 
that  there  was  a  misjoinder  of  plaintiffs. 
Section  55  of  Mills'  Code  provides  that  if  an 
objection  to  a  misjoinder  of  parties  plaintiff 
be  not  taken,  either  by  demurner  or  answer, 
the  defendant  shall  be  deemed  to  have  waived 
the  same.  In  the  case  at  bar  the  defendants 
demurred  to  the  complaint  upon  the  ground 
of  misjoinder,  but  as  previously  stated,  hav- 
ing answered  after  this  demurrer  was  over- 
ruled, they  waived  the  right  to  question 
such  ruling.  Thereafter  they  could  only  raise 
it  by  answer,  provided,  of  course,  the  alleg- 
ed misjoinder  did  not  appear  on  the  face 
of  the  complaint.  They  Interposed  no  such 
defense,  and  therefore,  under  the  provisions 
of  the  Code,  waived  It  Keys  v.  Morrison,  3 
Colo.  App.  441,  34  Pac.  259;  Sams  Automatic 
Car  Coupler  Co.  v.  League,  supra. 

[f]  It  is  also  contended  on  behalf  of  de- 
fendants that  the  evidence  Is  insufficient  to 
sustain  the  Judgment  rendered  because  it 
does  not  establish  any  conspiracy  between 
the  defendants,  or  that  they,  or  either  of 
them,  committed  the  frauds  charged.  It  is 
unnecessary  to  undertake  a  review  of  the 
testimony  further  than  to  say  that  in  our 
opinion  it  is  ample  to  establish  the  fraud 
and  conspiracy  charged  in  the  complaint 
There  may  be  some  conflict  in  the  testimony 
bearing  on  these  subjects;  but  that  conflict 
was  decided  in  favor  of  the  plaintiffs,  and 
therefore  such  finding  will  not  be  disturbed 
on  review,  when  the  finding  made  by  the 
trial  court  is  fully  sustained  by  the  evidence. 

[6]  In  the  Judgment  rendered  the  court 
decreed  that  plaintiffs  were  not  entitled  to 
any  relief  on  account  of  the  purchase  of  the 
four-tenths  interest  In  the  property  from  the 
owner,  who  had  given  an  option  to  purchase 
her  interest  to  Muller.  This,  it  is  urged,  was 
error,  for  the  reason  that  it  allowed  the 
plaintiffs  to  affirm  In  part  and  rescind  in 
part;  that  la  to  say,  tf  plaintiffs  were  «a- 
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titled  to  rescind,  tlie  judgment  ^ould  bare 
required  them  to  rescind  In  toto  by  restoring 
to  Muller  his  option  to  purdiase  so  much  of 
the  fee  as  they  purcliased  under  the  option. 
It  appears  from  the  testimony  that  plain- 
tiffs purchased  their  interest  in  the  title  to 
the  property  from  the  owner  direct,  and 
paid  her  the  money  therefor,  so  that  none 
of  this  purchase  money  ever  came  into  the 
bands  of  the  defendants.  Such  being  the 
case,  the  trial  court  evidently  determined 
that  they  should  not  be  held  for  the  amount 
of  such  purchase.  If  this  was  error,  it  was 
In  favor  of  the  defendants,  because,  if  they 
were  entitled  to  be  placed  in  statu  quo  in 
re6i)ect  to  the  option,  then  they  should  have 
been  required  to  repay  the  plaintiffs  the 
amount  which  they  had  expended  in  securing 
title  to  the  four-tenths  interest  This  would 
have  Increased  the  Judgment  something  like 
$1,800.  The  Code  (section  78,  Mills')  pro- 
Tides  that  errors  in  proceedings  whlcb  do 
not  affect  the  substantial  rights  of  the  par- 
ties shall  be  disregarded.  We  have  often 
decided  that  error  without  prejudice  will  not 
work  a  reversal  on  review.  The  trial  court 
evidently  found  (and  the  evidence  fully  sus- 
tains such  finding)  that  the  property  was 
practically  worthless.  Such  being  the  fact, 
and  even  if  it  be  conceded  that  defendants 
were  entitled  to  be  placed  in  statu  quo,  with 
respect  to  the  four-tenths  interest,  they  can- 
not complain  when,  for  such  alleged  error, 
they  have  escaped  being  required  to  pay 
91,600  or  more,  for  that  interest  which  it  ap^ 
pears  la  of  no  substantial  value. 

The  judgment  of  the  district  court  la  af- 
firmed. 

Judgment  affirmed. 

MUSSER,  O.  J.,  and  HILL^  J.,  concnr. 


(M  Colo.  4U) 

LB  MASTER  v.  PBOPLHl 

(Supreme  Court  of  Colorado.    March  8,  1S13. 

Bebearing  Denied  April  7,  1913.) 

1.  DXPOSmONB     (I     90*)— AOMISSIBIUTT     IIT 
EVIOEHCB. 

Depositions  of  nonresident  witnesses,  taken 
In  the  presence  of  accused,  are  properly  admit- 
ted under  Rev.  St  1908,  i  ^278,  providing 
that  such  depositions  sliall  not  be  used  if,  in 
the  opinion  of  the  court,  the  personal  attend- 
ance of  tlie  witness  may  be  had ;  it  being  ad- 
mitted that  the  depositions  of  the  witnesses  in 
question  were  taken  so  that  they  could  return 
to  their  homes. 

[EJd.  Note.^For  other  cases,  see  Depositions, 
Cent  Dig.  if  248-255,  258-260;    Dec  Dig.  1 

2.  CBIHINAI.     liAW      ({     442*)— DOOUMXNIABY 

Evidence— Handwbitino. 

In  a  prosecution  for  embezzlement  letters 
written  by  accused  in  the  regular  course  of 
business  and  received  as  such  may  be  admitted 
without  expert  proof  of  accused's  signature. 

(Ed.    Note. — For   other   cases,    see    Criminal 
Law,  Cent  Dig.  J  1027 ;   Dec.  Dig.  f  442.*] 


3.  CMuiKAL  Law  (|  402*)— Aeoohdabt  Evi- 
dence—Aduibsibilitt. 

In  a  prosecution  for  embezzlement  carbon 
copies  of  letters  written  by  witnesses  in  reply 
to  those  received  from  accused  are  admissible, 
where,  upon  accused's  objection,  he  was  re- 
quested to  produce  the  originals,  but  stated  his 
inability  to  do  so,  and  the  witnesses  testified 
that  the  carbon  copies  were  made  at  the  same 
time  the  originals  were  mailed. 

[Ed.  .Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  iS  887,  888;  Dec.  Dig.  i 
402.*] 

4.  Criminal  Law  (|  400*)— Secowdabt  Evi- 
dence— iMFRCssiON  Copt  Book. 

In  a  prosecution  for  embezzlement  an  im- 
pression copy  book,  in  which  a  witness  testified 
were  copied  letters  written  by  accused  material 
to  tlie  offense,  is  properly  admitted  without  an 
attempt  to  produce  the  originals;  it  appearing 
that  they  were  mailed  to  nonresidents. 

[EJd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ii  879-886,  1208-1210;  Dec. 
Dig.  I  400.*] 

5.  Embezzlement  (|  89*)— Bvidercb— Repobt 

or   COBPOBATION. 

In  a  prosecution  for  embezzlement  of  the 
funds  of  an  Insolvent  corporation,  a  certified 
copy  of  the  annual  report  of  the  corporation, 
which  accused  dominated,  is  admissible,  when 
tending  to  show  the  criminal  intent  of  accused. 

[Ed.   Note.— For  other   cases,   see    BmbeBsV'- 
ment  Cent  Dig.  |  62 ;   Dec.  Dig.  i  39.*] 
&   EmbEZZLKMKNT  (i   89*)— BVIDBNCB— ADM> 

BIBILITT. 

In  a  prosecution  for  embezzlement  by  the 
dominating  member  of  an  insolvent  corporatioiv 
who  took  the  funds  of  the  corporation  claiming 
them  to  be  due  him  for  back  salary,  the  books 
of  the  corporation  showing  payment  of  accus- 
ed's salary  account  are  admissible. 

lEA.  Note.— For  other  cases,  see  Embesile- 
ment  Cent  Dig.  i  62;  Dec.  Dig.  i  39.*] 

7.  Cbikiral    Law    (|    444*)— Doodxertabt 
EviDENC»— Identification. 

In  a  prosecution  for  embezzlement  by  ac- 
cused, who  dominated  an  insolvent  corporation 
and  appropriated  funds  thereof,  testimony  by 
an  employe  of  the  company  and  by  the  trustee 
in  bankruptcy  of  the  corporation  that  the  books 
offered  were  the  hoolcs  of  the  corporation  suffi- 
ciently identifies  them  to  warrant  their  admis- 
sion in  evidence^ 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1028;    Dec.  Dig.  |  444.*] 

8.  Witnesses  (|  46*)— Competency. 

In  a  prosecution  for  embezzlement  by  ac- 
cused, who  dominated  an  insolvent  corporation 
and  took  the  proceeds  of  some  sales  of  goods 
purchased  on  credit  under  a  claim  of  back  sal- 
ary, the  fact  that  an  employ^  of  the  corpora- 
tion had  been  supported,  pending  the  trial,  by 
a  seller  who  instigated  the  prosecution  does  not 
render  him  incompetent,  but  goes  merely  to  the 
weight  of  his  evidence. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  i  108;   Dec.  Dig.  S  46.*] 

9.  Cbiminai.  Law  (i  1170*)— AppbaIt-Habk- 

LSaS  ElEBOB. 

In  a  criminal  prosecution  the  rejection  of 
evidence  subsequently  admitted  Is  harmless  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  3145-3153;  Dec.  Dig.  { 
1170.*] 

10.  Witnesses  (i  350*)— Impeachment. 

In  a  criminal  prosecution,  where  a  witness, 
who  had  been  incarcerated  with  accused  In  the 
county  jail,  testified  to  a  conversation  witli 
accused,  it  was  not  error  for  the  trial  court  to 
refuse  to  make  witness  state,  on  cross-examina- 
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tion,  npon  what  charge  he  had  been  incarcer- 
ated, Eince,  it  being  shown  that  he  had  been  in 
jail  for  some  time,  but  not  ttiat  he  had  been 
convicted  of  crime,  he  could  not  be  impeached 
except  as  any  other  witness. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §{  1140-1149 ;   Dec.  Dig.  {  350.*] 

11.  CRrMiNAL  Law   (§  472*)— Evidence— Ex- 
pert Testimont. 

In  a  prosecution  for  embezzlement  by  ac- 
cused, who  dominated  an  insolvent  corporation, 
and  who  took,  under  claim  of  back  salary,  the 
proceeds  of  cash  sales  of  goods  bought  on  cred- 
it, testimony  by  an  expert  accountant  is  admis- 
sible, where  the  books  of  the  corporation  which 
were  in  evidence,  were  voluminous  and  intri- 
cate. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  1050;   Dec.  Dig.  !  472.*] 

12.  Embezzlement    (§     39*)— Evidence— AD- 

UISSIBILITY. 

In  a  prosecution  for  embezzlement  against 
accused,  who  dominated  a  corporation,  and  who 
took,  under  a  claim  of  back  salary,  the  proceeds 
of  sales  of  goods  which  he  purchased  on  credit, 
evidence  of  the  insolvency  of  a  corporation  is 
admissible  on  the  question  of  bis  criminal  in- 
tent 

[Bd.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  §  62;    Dec.  Dig.  {  39.*] 

13.  Embezzlement    ()    23*)— What    Consti- 

TCTE.S. 

Where  moneys  of  an  insolvent  corporation 
were  fraudulently  taken,  it  is  no  defense  to  a 
prosecution  for  embezzlement  to  show  that  they 
were  taken  with  the  consent  of  the  officers  and 
stockholders. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  g|  31-35%  ;   Dec.  Dig.  g  23.*] 

14.  CRIMINAL  Law  (§  822*)- Tbiai^Instbuc- 
tions. 

In  a  prosecution  for  embezzlement  of  the 
funds  of  an  insolvent  corporation,  the  -  court 
charged  that  to  convict  the  jury  must  believe 
that  the  corporation  was  insolvent  and  that 
accused  fraudulently  converted  moneys  belong- 
ing to  the  corporation  for  the  payment  of  a 
fictitious  claim  due  himself,  and  ulso  further 
charged  that  the  payment  of  the  claim  in  good 
faith,  without  any  intention  to  defraud,  was  a 
complete  defense,  and  that  in  order  to  convict 
they  must  find  that  the'  corporation  was  under 
the  control  of  accused  and  was  insolvent  and 
that  knowing  this  he  took  the  corporation's 
money  to  his  own  use  under  fraudulent  claim. 
Held  not  erroneous  as  telling  the  jury  that  if 
the  corporation  was  insolvent  it  would  be  un- 
lawful for  it  to  pay  accused's  claim,  and  that 
his  payment  of  his  claim  in  good  faith  would 
render  him  guilty ;  for  instructions  must  be 
considered  as  a  whole. 

[Ed.  Note. — For  other  cases,  see  Criminal 
r>aw.  Cent  Dig.  $$  1990,  1991,  1994,  1995, 
3158 ;   Dec.  Dig.  §  822.*] 

Error  to  District  Court,  City  and  County 
of  Denver;    Greeley  W.  Whitford,  Judge. 

D.  F.  Le  Master  was  convicted  of  embez- 
zlement,  and  be  brings  error.     Affirmed. 

Thomas  M.  Morrow,  of  Denver,  for  plain- 
tiff In  error.  Benjamin  Griffith,  Atty.  Gen., 
and  George  D.  Talbot,  Sp.  Counsel,  of  Den- 
ver, for  the  People. 

HILL,  J.  The  plaintiff  In  error  was  con- 
victed of  embezzling  $3,700  from  the  D.  F. 
Le  Master   Brokerage  Company,  a  corpora- 


tion. He  brings  the  case  here  for  review 
upon  error. 

It  Is  earnestly  urged  that  the  evidence  Is 
insufficient  to  sustain  the  verdict  The  de- 
fendant contends  that,  while  be  appropriated 
the  money,  he  was  guilty  of  no  crime,  for 
the  reason  that  he  was  entitled  to  It  as  and 
for  salary  for  services  previously  rendered 
to  the  corporation,  and  that  he  had  the  con- 
sent of  the  company  to  so  apply  the  money. 
The  people  claim,  first,  that  the  defendant 
had  been  paid  his  salary  In  full,  and  that 
the  claim  of  $3,700  for  back  salary  was  a 
trumi)ed-up  claim;  second,  that  if  the  com- 
pany was  Indebted  to  him  for  salary.  It  be- 
ing Insolvent  to  his  knowledge,  and  owing 
various  parties  large  amounts  for  flour 
which  It  had  but  recently  purchased  on  cred- 
it and  sold  for  cash,  it  was  fraudulent  for 
him  to  thus  convert  the  money  so  due  them 
to  his  own  use,  and  that,  even  assuming  he 
was  a  creditor,  because  he  was  also  a  direc- 
tor, an  officer,  and  Its  manager,  his  duty  was 
to  hold  this  money  in  trust  for  all  the  cred- 
itors; that  upon  account  of  these  facts 
and  the  circumstances  under  which  be  ap- 
propriated It  he  was  guilty  of  embezzlement 
It  Is  unnecessary,  In  an  opinion,  to  analyze 
or  set  forth  in  detail  the  evidence  pertain- 
ing to  the  transaction.  It  is  sufficient  to 
state  that  we  have  given  It  careful  consid- 
eration, and  are  of  the  opinion  that  there 
Is  sufficient  evidence  to  Justify  the  verdict 
t  [1]  Prior  to  the  trial,  depositions  of  wit- 
nesses residing  In  Kansas  were  taken  In  the 
presence  of  the  accused,  pursuant  to  a  waiv- 
er of  notice  by  him.  These  were  taken  un- 
der the  provisions  of  general  sections  7277- 
7279,  Eevlsed  Statutes  1908.  When  the  dis- 
trict attorney  offered  to  read  these  deposi- 
tions to  the  Jury,  counsel  for  the  defendant 
objected,  claiming  that  no  proper  foundation 
was  laid;  that  there  was  no  showing  that 
the  witnesses  could  not  be  produced.  The 
objection  was  overruled.  We  find  no  error 
In  this  respect  Section  7278,  supra,  pro- 
vides "that  such  deposition  shall  not  be  used 
If,  In  the  opinion  of  the  court,  the  personal 
attendance  of  the  witness  might  be  procured 
by  the  prosecution  or  is  procured  by  the  ac- 
cused." It  stands  admitted  that  these  wit- 
nesses were  residents  of  Kansas;  their  dep- 
ositions were  taken  in  order  that  they 
might  return  to  that  state.  By  the  ruling  it 
was  evidently  the  opinion  of  the  court  that 
the  personal  attendance  of  the  witnesses 
might  not  be  procured  by  the  prosecution; 
there  was  no  offer  by  the  defense  to  produce 
them.  The  statute  says,  "if.  In  the  opinion 
of  the  trial  court,"  etc.;  we  find  no  abuse 
of  the  discretion  exercised. 

[2]  Complaint  is  made  to  the  admission 
In  evidence  of  certain  letters  purporting  to 
have  come  from  the  D.  F.  Le  Master  Bro- 
kerage Company.  It  Is  claimed  there  was  no 
attempt   to    identify    the    signature   as    the 
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bandwriting  of  D.  F.  Le  Master.  They  were 
received  in  the  regular  course  of  mall ;  their 
contents  were  in  connection  with  a  general 
line  of  transactions  between  the  corporation 
(of  which  the  plaintiff  In  error  was  the  con- 
trolling factor)  and  the  sundry  witnesses, 
and  were  introduced  principally  for  the  pur- 
pose of  disclosing  the  transactions  which 
led  up  to  and  disclosed  from  what  source 
the  corporation  received  the  money  which 
the  jury  found  was  thereafter  embezzled  by 
the  defendant.  We  do  not  understand  that 
it  requires  the  testimony  of  an  expert  In 
handwriting  to  make  admissible  letters  of 
this  character.  We  think  they  were  suffi- 
ciently  identified  for  the  purposes   offered. 

[3]  Complaint  is  made  to  the  admission 
in  evidence  of  carbon  copies  of  letters  writ- 
ten by  witnesses  in  reply  to  those  received 
from  the  defendant's  company,  either  writ- 
ten or  dictated  by  him.  Upon  his  objections 
to  the  copies  the  defendant  was  requested 
to  produce  the  originals;  he  stated  his  in- 
ability to  do  so,  and  from  his  counsel's  state- 
ments it  appears  that  the  allowance  of  time 
after  the  request  was  made  would  have  been 
of  no  assistance  in  this  respect.  The  wit- 
nesses testified  that  the  carbon  copies  were 
made  at  the  same  time,  and  that  the  origi- 
nals were  properly  mailed,  etc.  Under  these 
circumstances  we  think,  the  copies  were  prop- 
erly admitted. 

[4]  A  Mr.  Orandt  testified  that  he  had  been 
employed  by  the  D.  F.  Le  Master  Brokerage 
Company.  An  impression  copy  book  was 
placed  in  his  hands,  which  he  identified  as  be- 
longing to  the  company,  and  he  referred  to 
copies  of  various  letters  therein,  stating  that 
the  originals,  of  which  the  impressions  in 
the  book  were  copies,  had  been  written  and 
mailed  to  various  persons  and  companies; 
that  he  wrote  the  greater  majority  of  the 
letters  at  the  dictation  of  the  defendant 
The  pages  in  this  book  thus  referred  to  by 
the  witness  were  offered  in  evidence.  It  is 
claimed  that  this  was  prejudicial  error,  as 
no  effort  was  shown  to  have  been  made  to 
obtain  the  originals.  We  do  not  think  so. 
The  object  of  this  testimony  was  to  show  the 
criminal  intent  of  the  defeiidaut.  The  letters 
were  shown  to  have  been  mailed  to  sundry 
people  and  companies  in  other  states,  who 
were  beyond  the  jurisdiction  of  the  court 
The  book  contained  impression  copies  taken 
at  the  time;  we  think  this  sufficient  without 
further  showing  to  justify  their  admission. 
This  was,  in  substance,  the  defendant's  im- 
pression book  of  his  own  letters.  It  contain- 
ed declarations  against  interest,  and  for  this 
purpose  was  properly  admitted.  D.  &  R. 
G.  R.  B.  Co.  v.  Wilson,  4  Colo.  App.  355,  36 
Pac.  67. 

[S]  A  certified  copy  of  the  annual  report 
of  the  D.  F.  Le  Master  Brokerage  Company, 
filed  In  the  office  of  the  Secretary  of  State 
March  2,  1910,  was  offered  in  evidence  over 
the  objection  of  the  defendant    We  find  no 


objection  to  this  evidence.  It  likewise  went 
to  show  the  criminal  intent  of  the  defend- 
ant; If  otherwise,  it  was  harmless  error. 

[(]  The  books  of  the  D.  F.  Le  Master 
Brokerage  Company  were  properly  admitted 
in  evidence,  as  well  as  the  defendant's  salary 
account  therein,  showing  what  he  had  been 
paid,  etc.  All  had  a  bearing  upon  his  con- 
tention that  he  had,  In  good  faith,  appropri- 
ated this  $3,700  to  his  own  use  upon  account 
of  salary.  This  Une  of  testimony  was  es- 
pecially applicable  when  it  Is  considered  that 
this  was  practically  a  one-man  corporation. 

[7]  It  is  claimed  that  the  books  of  the 
company  were  not  properly  identified.  J.  F. 
Spencer  testified  that  he  was  the  trustee  in 
bankruptcy  of  the  D.  F.  Le  Master  Broker- 
age Ck>mpany;  that  as  such  trustee  he  had 
the  books  of  that  company;  and  that  he 
recognized  the  books  In  the  court  before 
him  as  the  boolcs  of  the  company.  A  Mr. 
Grandt  testified  that  he  had  been  employed 
by  the  company ;  that  the  defendant  was  in 
charge  of  Its  affairs ;  and  that  he  recognized 
the  hooks  in  court  as  the  boolu  which  he  saw 
while  employed  by  the  company.  We  think 
the  books  were  sufficiently  identified. 

[S]  Many  exceptions  were  taken  to  the 
evidence  of  E.  D.  Kellogg;  he  had  been  in 
the  employ  of  the  D.  F.  Le  Master  Broker- 
age Company  Just  prior  to  the  time  it  went 
into  bankruptcy.  It  is  claimed  that  whUe 
thus  employed  he  was  engaged  in  giving  al- 
leged information  to  the  attorneys  for  cer- 
tain Kansas  millers  from  whom  this  com- 
pany purchased  flour;  that  just  before  it 
went  Into  bankruptcy  Kellogg  was  discharg- 
ed; that  he  was  Immediately  taken  to  Kan- 
sas and  there  supported  and  maintained  by 
the  PhiUlpsburg  Milling  &  Elevating  Com- 
pany ;  that  this  concern  was  responsible  for 
the  defendant's  prosecution;  and  that  this 
witness  swore  to  the  original  information  in 
this  case.  Unquestionably  Mr.  Kellogg's  tes- 
timony was  very  damaging  to  the  defendant 
in  disclosing  his  criminal  intent,  but  wheth- 
er or  not  his  evidence  was  manufactured,  as 
claimed,  was  for  the  jury  to  determine. 
The  facts  above  named,  if  true,  did  not 
make  him  incompetent  to  testify. 

[9]  It  is  claimed  that  the  court  erred  in 
refusing  to  admit  in  evidence  page  13  of  the 
minute  book  of  the  corporation,  when  John 
Bernard,  a  witness  called  by  the  defendant, 
Identified  the  page  and  book.  Thereafter 
the  defendant  took  the  stand,  and  this  iden- 
tlcal  evidence  was  admitted  during  his  ex- 
amination. This  eliminates  any  question  of 
prejudicial  error  concerning  its  original  re- 
jection. 

[1 0]  One  James  W.  Bennett,  who  had  been 
incarcerated  in  the  county  jail  several  times 
prior  to  the  trial,  testified  to  an  alleged  con- 
versation between  himself  and  the  defendant 
while  both  were  in  jail.  Counsel  claims  an 
inspection  of  his  evidence  will  show  that  the 
alleged  conversation  had  no  bearing  what- 
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ever  on  the  Issue  of  the  case.  If  that  Is 
true,  we  fall  to  appreciate  wherein  any  prej- 
udicial error  was  committed.  It  would  be 
bariuless  error  at  least.  Upon  cross-exami- 
nation the  court  declined  to  compel  the  wit- 
ness Bennett  to  answer  what  the  first  charge 
was  on  which  he  had  been  incarcerated. 
The  evidence  disclosed  that  the  witness  was 
then  in  jail,  and  had  been  for  some  time. 
He  was  not  asked  if  he  had  ever  been  con- 
victed of  a  crime.  If  he  had  not  teen,  but 
was  awaiting  trial,  we  think  the  general 
rule  concerning  impeaching  testimony  was 
applicable  to  him  the  same  as  any  other  wit- 
ness. Tolllfson  et  al.  v.  People,  49  Colo. 
219,  112  Pac.  794.  The  witness'  history,  per- 
taining to  bis  sojourn  in  the  county  Jail, 
was  gone  Into  quite  fully.  The  Jury  had 
this  before  them  with  which  to  determine 
the  weight  to  be  given  his  testimony.  The 
extent  to  which  counsel  may  go  upon  cross- 
examination  in  such  matters  is  largely  with- 
in the  discretion  of  the  trial  court  We  can- 
not say  that  the  court  abused  its  discretion 
in  the  respect  referred  to. 

[11]  E.  F.  Arthur,  an  expert  accountant, 
was  permitted  to  testify  that  he  had  made 
an  examination  of  the  books  of  the  D.  F. 
I«  Master  Brokerage  Company  and  as  to 
certain  facts  which  they  disclosed,  one  of 
which  was  that  the  company  was  insolvent 
at  the  time  of  the  alleged  embezzlement. 
It  is  claimed  this  was  prejudicial  error. 
The  books  were  In  court  subject  to  inspec- 
tion; they  were  quite  voluminous  and  of 
such  a  character  as  to  render  it  difficult  for 
the  Jury  to  arrive  at  a  correct  conclusion 
concerning  their  exact  condition.  Under 
such  circumstances  resort  may  be  had  to 
the  aid  of  an  expert  bookkeeper  to  examine 
and  explain  the  true  state  of  their  condi- 
tion, etc.  Brown  v.  First  National  Bank, 
49  Colo.  393,  113  Pac.  483. 

[1J]  It  is  further  urged  that  it  was  prejudi- 
cial error  to  thus  show  the  insolvency  of 
the  corporation ;  that  as  the  charge  was  for 
embezzlement  it  was  Immaterial  whether  the 
corporation  was  solvent  or  insolvent.  This 
last  statement  is  unquestionably  true;  but 
when  we  consider  that  this  was  In  fact  what 
Is  commonly  termed  a  one-man  corporation, 
and  that  man  was  the  defendant,  its  solven- 
cy would  have  a  bearing  upon  the  question 
of  his  criminal  intent,  when  it  Is  shown, 
and  in  fact  admitted,  that  he  at  this  one 
time  took  $3,700  of  its  funds  and  appropri- 
ated It  to  his  own  use,  under  the  alleged 
claim  of  back  salary  then  owing  him  by  his 
corporation. 

About  120  assignments  of  error  have  been 
made  pertaining  to  the  admission  and  rejec- 
tion of  testimony.  We  have  answered  In 
detail  what  appears  to  us  to  be  the  most  Im- 
portant It  would  unnecessarily  lengthen 
this  opinion  to  thus  answer  all;  we  have 
considered  them,  but  find  no  prejudicial  er- 
ror in  this  respect. 


[IS]  Numerous  assignments  are  made  per- 
taining to  Instructions  given,  refnsed,  and 
modified.  They  all  center  around  the  cor- 
rectness of  instruction  No.  10,  which.  In 
substance,  advised  the  Jury  that,  while  it  is 
essential,  to  constitute  the  crime  of  embez- 
zlement, that  it  be  proved  beyond  a  reason- 
able doubt  that  the  moneys  were  taken  and 
converted  without  the  consent  of  the  corpo- 
ration, nevertheless  that  the  officers  and  di- 
rectors could  not  legally  consent  to  a  fraud- 
ulent transaction,  and  that  when,  knowing 
the  Insolvency  of  the  corporation,  etc.,  they 
fraudulently  consented  to  such  a  transaction 
that  such  consent  was  Ulegal,  and  the  ap- 
propriation would  still  constitute  the  crime 
of  embezzlement 

The  rule  that  it  is  no  defense,  to  a  charge 
of  embezzlement  of  the  funds  of  a  corpora- 
tion, to  show  that  the  moneys  were  taken  by 
its  consent,  where  the  officers  and  stockhold- 
ers fraudulently  consented  thereto,  In  rea- 
son is  supported  by  an  overwhelming  weight 
of  authority.  Reeves  t.  State,  95  Ala.  31, 
11  South.  158;  United  States  ▼.  Harper  (C. 
C.)  33  Fed.  471;  State  v.  Kortgaard,  02 
Minn.  7,  64  N.  W.  51;  Taylor  v.  Common- 
wealth, 119  Ky.  731,  75  S.  W.  244;  Mc- 
Knlght  V.  United  States,  115  Fed.  972,  64 
C.  C.  A.  358 ;  State  t.  Browning,  47  Or.  470, 
82  Pac.  955;  Secor  T.  State,  118  Wis.  621, 
95  N.  W.  942 ;  State  v.  Foust,  114  N.  C.  842, 
19  S.  E.  275;  State  v.  Nlcholls,  50  La.  Ann. 
699,  23  South.  980;  People  v.  Butts,  128 
Mich.  208,  87  N.  W.  224;  Saranac  &  L.  P. 
R.  R.  Co.  V.  Arnold,  167  N.  T.  368,  60  N.  E. 
647;  People  v.  Ward,  134  Cal.  301,  66  Pac. 
372;  Holmes  et  al.  T.  Wlllard,  125  N.  Y. 
75,  25  N.  E.  1083,  11  L.  R.  A.  170. 

[14]  It  Is  further  cUimed  that  this  In- 
struction is  erroneous,  because  it  tells  the 
Jury  that  if  the  corporation  was  Insolvent 
it  would  be  unlawful  for  it  to  pay  the  de- 
fendant's claim  and  thereby  make  him  a 
preferred  creditor,  because  It  says  that  the 
stockholders  and  directors  cannot  consent  to 
an  unlawful  act  on  the  part  of  the  corpora- 
tion; that  from  this  language,  tt  the  pay- 
ment was  unlawful,  although  made  In  good 
faith,  the  defendant  had  to  be  found  guilty. 
We  do  not  so  understand  the  Instruction; 
but,  to  the  contrary.  It  says  that  the  Jury 
■must  further  believe  from  the  evidence,  etc., 
that  this  was  done  while  the  company  was 
Insolvent,  and  with  the  Intention  that  the 
money  was  to  be  fraudulently  converted 
from  the  corporation  and  fraudulently  di- 
verted from  the  payment  of  the  creditors 
of  the  corporation,  etc.  As  we  read  them 
In  the  manner  there  used,  the  words  "fraud-, 
ulently  converted"  and  "fraudulently  di- 
verted" apply  to  criminal  acts,  which  include 
the  Intent,  and  not  to  where  It  was  done  in 
good  faith,  yet  was  In  fact  unlawful.  In 
addition.  It  Is  elementary  that  Instructlona 
nmst  be  considered  as  a  whole.  By  Instruc- 
tion No.  9  the  Jury  were  told  that  it  would 
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be  a  complete  defense,  If  the  moneys  were 
taken  by  the  defendant  on  a  claim  for  back 
salary,  U  this  was  done  In  good  faith,  and 
without  any  Intention  on  his  part  to  de- 
fraud the  corporation  or  Its  creditors,  etc. ; 
yet  if  the  claim  for  back  salary  was  not 
made  In  good  faith,  bat  tf  it  were  a  mere 
pretense  or  show  or  device  on  his  part  to  ob- 
tain the  money  and  convert  it  to  his  own 
nse,  and  to  give  the  transaction  the  appear- 
ance of  legality  it  was  put  upon  the  ground 
of  a  claim  for  back  salary,  that  it  would 
not  constitute  a  defense.  By  Instruction  No. 
11  the  Jury  were  told,  in  substance,  that  in 
order  to  convict  they  must  find  that  the  com- 
pany was  under  the  control  and  management 
of  the  defendant;  that  it  was  insolvent; 
tbat  this  condition  was  known  to  the  de- 
fendant ;  that  he  had  this  money  in  his  pos- 
session by  virtue  of  his  employment,  and 
with  this  knowledge  of  the  company's  condi- 
tion that  he  applied  and  converted  the  mon- 
ey to  bis  own  use  nnder  a  claim  or  pretense 
that  the  same  was  due  him  for  back  salary, 
which  had  not  been  paid,  and  that  this  claim 
for  back  salary  was  not,  as  a  matter  of  fact, 
a  bona  fide  claim,  and  was  not  made  In  good 
faith,  but  was  a  mere  pretense  on  the  part 
of  the  defendant  to  convert  the  money  to 
bis  own  use,  instead  of  letting  the  corpora- 
tion apply  the  money  to  the  payment  of  all 
its  debts. 

When  Instructions  Nos.  9  and  11  are  con- 
Bldered  in  connection  with  No.  10  complain- 
ed of,  we  are  of  opinion  that  they  elimi- 
nate any  possibility  of  conviction.  In  case 
the  money  was  taken  under  a  claim  for 
back  salary,  made  in  good  faith,  and  also 
any  question  concerning  the  consent  of  the 
board  of  directors  to  the  application  of  these 
funds  in  payment  of  back  salary,  if  given 
in  good  fftlth,  regardless  of  whether  K  was 
Intended  to  give  a  preference  to  the  defend- 
ant or  otherwise.  This  makes  unnecessary 
any  consideration  of  the  question  of  the  va- 
lidity of  the  acts  of  the  officers  of  an  Insol- 
vent corporation,  where,  In  good  faith,  they 
attempt  to  make  a  preference  in  favor  of 
one  creditor. 

Perceiving  no  prejudicial  error,  the  Judg- 
ment is  affirmed. 

Affirmed. 

MUSSEB,  C.  J.,  and  GABBERT,  J.,  con- 
cur. 


McGOVBRN,  Coroner,  v.  BOARD  OP 
COM'RS  OF  CITY  AND  COUN- 
TY OF  DENVER. 

(Supreme    Court    of    Colorado.      March   8, 
1913.     On  Petition  for  Rehear- 
ing, April  7,  1913.) 

1.  CoBONEBs  (5  7*)— Compensation. 

Rev.  St.  1908,  J  2.577,  providing  compen- 
sation to  coroners  for  "each  day  actually  em- 
ployed in  making  an  inquest,"  does  not  allow 


compensation  for  services  in  Investigating  cases 
of  sudden  death  in  which  the  coroner  deemed 
no  inquest  necessary,  nor  can  the  coroner  re- 
cover therefor  on  a  quantum  meruit. 

[Ed.  Note.— For  other  cases,  see  Coroners, 
Ceut.  Dig.  fS  7-10;    Dec.  Dig.  |  7.»] 

On  Petition   for   Rehearing. 

2.  Officebs  <§  94*)— Compensation— FoBii  of 
Bills. 

Rev.  St.  1908,  S  1219,  providing  In  part 
that  where  no  specific  fees  are  allowed  by  law 
the  time  necessarily  devoted  to  any  service 
charge  in  an  account  submitted  to  the  board  of 
commissioners  shall  be  specified,  does  not  pro- 
vide for  compensation  to  public  officers,  but 
only  directs  bow  bills  for  services  for  which 
compensation  is  actually  allowed  by  law,  where 
no  specific  fee  is  fixed,  shall  be  made  out. 

[Ed.  Note. — For  other  cases,  see  Officers, 
Cent.  Dig.  M  132,  133,  136-138,  140,  141 ;  Dec. 
Dig.  i  84.*I 

Error  to  District  Court,  City  and  County 
of  Denver;  Oirlton  M.  Bliss,  Judge. 

Action  by  B.  P.  McGovern,  as  coroner 
of  the  City  and  County  of  Denver,  against 
the  Board  of  County  Commissioners  of  the 
City  and  County  of  Denver.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Paul  J.  McOovem,  Oeorg«  F.  Dunklee,  and 
Oscar  £1  Jackson,  all  of  Denver,  for  plain- 
tiff in  error.  Smith  &  Brock,  of  Denver, 
for  defendant  in  error. 

BAILEY,  J.  Tile  complaint  alleges,  among 
other  things,  tliat  plaintiff  was  at  all  times 
mentioned  therein  the  regularly  elected,  qual- 
ified, and  acting  coroner  of  the  city  and 
coonty  of  Denver;  that  as  such  officer  it  was 
his  duty,  upon  being  Informed  of  the  violent 
or  sudden  death  of  a  person  within  bis  Ju- 
risdiction, the  cause  of  which  was  unknown, 
to  Immediately  view  the  body  and  make  in- 
vestigation respecting  the  cause  and  manner 
of  the  death,  and  If  satisfied  that  death  was 
not  procured  by  another  person,  or  by  un- 
lawful means,  no  suspicious  circumstances 
appearing,  to  deliver  the  body  to  the  friends 
or  relatives  of  the  deceased  for  interment; 
tliat  from  February  3,  1909,  to  January  6, 
1911,  as  such  officer,  he  was  informed  of  the 
violent  or  sudden  deattis  of  five  hundred 
and  seven  persons,  and  made  separate  Investi- 
gation and  Inquiry  in  each  case,  in  com- 
pliance with  the  statute;  that  he  necessari- 
ly spent  one  day  in  each  case,  which  service 
was  reasonably  worth  $5.00  a  day,  aggregat- 
ing a  total  of  $2,535.00,  and  prays  judgment 
for  that  amount  The  parties  stipulated 
that  monthly  accounts  of  such  services  were 
regularly  Itemized,  presented  to,  and  disal- 
lowed by  the  defendant,  and  al9o  finally' pre- 
sented to  it  for  the  total  amount  above  speci- 
fied and  disallowed  on  January  1,  1911.  A 
general  demurrer  was  Interposed  to  the  com- 
plaint and  sustained.  The  plaintiff  elected 
to  stand  by  his  cause  as  made;  the  court 
thereupon  dismissed  the  action,  at  the  cosi 
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of  plaintiff,  who  brings  the  case  here  on  error 
to  review  that  Judgment. 

[1  ]  The  statute  relative  to  compensation  of 
county  coroners,  section  2577,  Revised  Stat- 
utes  of   Colorado    1908,    reads    as   follows: 

"In  counties  of  every  class  the  coroner 
shall  be  allowed  the  sum  of  five  dollars  per 
.  day,  for  each  day  actually  employed  In  mak- 
ing an  Inquest  and  ten  cents  i>er  mile  for 
each  mile  actually  and  necessarily  traveled 
in  going  to  and  returning  from  the  place  of 
Inquest,  to  be  paid  out  of  the  county  treas- 
ury. For  all  services  performed  in  the  place 
of  sheriff,  the  coroner  shall  receive  the  same 
fees  as  are  allowed  to  the  sheriff  for  like 
services." 

The  compensation  claimed  In  this  suit  Is 
not  for  services  rendered  in  conducting  in- 
quests, but  for  investigating  cases  of  violent 
or  sudden  death  in  which  the  coroner  deemed 
no  inquest  necessary.  It  is  plain  that  the  fee 
fixed  by  statute,  which  is  the  only  compensa- 
tion provided  for  county  coroners,  is  purely 
for  services  rendered  when  au  Inquest  Is 
actually  held.  The  sole  question,  therefore, 
is  whether  a  county  coroner  may  recover 
from  the  county  compensation  for  official 
service  other  tluin  as  provided  by  statute. 
It  has  been  determined  in  this  state  tliat  a 
county  clerk,  judge  or  treasurer  may  not 
recover  additional  compensation  under  like 
circumstances,  and  there  is  no  reason  why 
any  other  county  officer,  whose  compensation 
is  fixed  in  fees,  should  be  permitted  to  do 
so.  Garfield  County  v.  Leonard,  26  Colo.  145, 
57  Pac.  693;  Garfield  County  v.  Beardsley, 
18  Colo.  App.  55,  70  Pac.  155;  and  Mitchell 
V.  Wheeler,  20  Colo.  App.  159,  77  Pac.  361. 

In  the  case  of  Garfield  County  v.  Leonard, 
supra,  speaking  of  a  like  proposition  to  that 
presented  here,  the  court  said: 

"The  remaining  items  in  this  account  con- 
sist of  claims  for  services  performed,  which 
are  public  in  their  character,  like  giving 
election  notices,  canvassing  vote,  recording 
abstract  of  official  vote.  Issuing  certificates 
of  election,  preparing  tax  list  of  county  and 
state  taxes  and  other  services  of  a  similar 
nature.  The  performance  of  these  duties  de- 
volved upon  appellee  In  his  capacity  as  coun- 
ty clerk.  The  statute  does  not  provide  that 
for  services  rendered  for  which  no  special 
fee  or  other  remuneration  is  provided,  the 
county  clerk  shall  be  paid  a  reasonable  com- 
pensation ;  no  implied  assumpsit  existed  be- 
tween appellee  and  the  county  for  services 
rendered  by  him  in  the  capacity  of  clerk 
for  which  no  fees  were  specially  fixed  by 
law.  Locke  v.  City  of  Central,  4  Colo.  65 
[34  Am.  Kepk  66].  •  •  •  Upon  what  theo- 
ry, then,  can  it  be  maintained,  that  when  he 
performs  official  duties  imposed  by  law  for 
which  no  compensation  is  provided,  he  shall 
be  paid  therefor  by  the  county,  in  the  absence 
of  any  provision  to  that  effect?  The  perform- 
ance of  duties  enjoined  by  law  Is  not  of  it- 
self the  rendition  of  services  at  its  instancy 


and  to  hold  that  the  county  must  pay  there- 
for, would  create  a  liability  against  It  which 
lias  no  existence,  either  expressly  or  by  im- 
plication, and  result  in  injecting  into  the  law, 
a  provision  entirely  foreign  to  its  letter  and 
spirit.  *  •  •  When  appellee  assumed 
the  duties  of  his  ofi3£e,  be  did  so  subject  to 
its  burdens.  Turpen  v.  Board  of  Commis- 
sioners, 7  Ind.  172.  His  compensation  for 
official  acts  being  regulated  by  statute,  be 
is  only  entitled  to  charge  for  those  services 
to  which  compensation  by  law  attaches  (De- 
bolt  V.  Trustees,  Cincinnati  Twp.,  7  Ohio  St. 
237),  for  the  rule  is  inflexible,  that  an  official 
can  demand  only  such  fees  or  compensation 
as  the  law  has  fixed  and  authorized  for 
the  performance  of  his  official  duties  (Town 
of  Carlyle  v.  Sharp,  51  111.  71;  Board  of 
Commissioners  v.  Barnes,  123  Ind.  403  [24 
N.  E.  137]),  and  the  statute  having  imposed 
upon  appellee  the  duty  of  performing  services 
which  be  incidentally  r^idered  in  the  dis- 
charge of  his  general  official  duties  for  the 
performance  of  which  no  compensation  is 
provided,  cannot  require  the  county  to  pay 
therefor.  His  remuneration  for  such  services 
was  had  in  the  compensation  received  for 
those  to  which  it  specially  attached,  and 
which  the  legislature  intended  as  an  equiva- 
lent for  the  duties  he  was  required  to  per- 
form, for  which  none  was  provided.  Cole  ▼. 
White,  32  Ark.  45." 

Where  certain  fees  are  prescribed  for  an 
official,  as  compensation,  it  is  fundamental 
that  he  is  not  entitled  to  demand  and  receive 
any  other,  different  or  additional  pay. 
Where  the  only  compensation  provided  for 
a  public  officer  for  the  discharge  of  his  of- 
ficial duties  consists  of  fees,  and  certain 
duties  are  imposed  upon  him  by  law,  for 
which  no  compensation  is  provided,  be  can- 
not recover  for  services  in  the  performance 
of  such  duties  on  the  basis  of  a  quantum 
meruit,  or  at  all,  the  conclusive  presumption 
being  that  compensation  for  such  services  is 
covered  by  the  allowance  made  for  the  per- 
formance of  other  official  acts  for  which  fees 
are  prescribed.  The  performance  of  certain 
duties,  without  compensation  in  a  feed  office, 
is  a  burden  attaching  practically  to  all  such 
official  positions,  and  this  burden  is  volunta- 
rily assumed  by  an  officer  when  he  accepts  the 
place,  as  he  is  presumed  to  know  the  re- 
quirements of  the  law. 

Judgment  affirmed. 

MITSSEB,  0.  J.,  and  WHITBi  J.,  concur. 

On  Petition  for  Rehearing. 

BAILEY,  J.  [2]  On  appUeaOon  for  re- 
hearing, it  Is  contended,  under  section  1219. 
Revised  Statutes  of  1908,  which  is  in  part  aa 
follows:  "No  account  shall  be  allowed  by 
the  board  of  county  commissioners,  unless  the 
same  shall  be  made  out  in  separate  items, 
and  the  nature  of  each  item  stated,  and 
where  no  specific  fees  are  allowed  by  law^ 
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the  time  actually  and  necessarily  devoted  to 
the  performance  of  any  service  charged  in 
such  account  shall  be  specified;  which  ac- 
count so  made  out  shall  be  verified  by  af- 
fidavit," etc. — that  the  coroner  is  entitled  to 
compensation  for  the  services  in  question  ac- 
cording to  their  reasonable  worth.  This  sec- 
tion does  not  provide  or  undertake  to  provide 
for  compensation.  It  simply  directs  how 
bills  for  services,  for  which  compensation  is 
due,  but  for  which  no  specific  fee  is  fixed, 
shall  be  made  out.  That  is,  applying  the 
statute  to  the  claim  In  suit,  if  there  were  a 
law  to  the  effect  that  in  addition  to  the  reg- 
ular fees  fixed  by  statute,  the  coroner,  for 
the  services  in  question,  should  receive  rea- 
sonable compensation,  to  be  allowed  by  the 
board  of  county  commissioners  and  paid  out 
of  the  county  treasury,  he  would  have  a 
claim  for  submission  under  this  section. 
Since,  however,  there  Is  no  statute  allowing 
compensation  for  such  services,  the  coroner 
has  no  claim  on  this  account,  and  it  was 
properly  disallowed. 

If  the  decision  in  3  Colo.  App.  570,  34  Pac. 
583,  Board  of  County  Commissioners  v.  Leon- 
ard, is  in  any  particular  in  conflict  with  the 
foregoing  views,  it  was  to  that  extent  over- 
ruled In  Garfield  County  v.  Leonard,  supra, 
which  states  a  rule  in  harmony  with  that 
here  announced. 

Petition  for  rehearing  denied. 


ALBI  MDRCANTILR  CO.  v.  CITY  AND 
COUNTY  OF  DENVER  et  al. 

(Supreme  Court  of  Colorado.    April  7,  1913.) 

1.  Eminent  Domain  (J  119*)  —  Municipai. 
Corporations  (jj  657*)— Vacating  Streets 
roB  Public  Improvemknts— Efitcct. 

The  act  of  the  city  and  county  of  Denver, 
authorized  under  its  charter  to  construct  via- 
ducts and  approaches  thereto  or  cause  the 
same  to  be  constructed,  in  vacntine  a  part  of  a 
street  over  which  an  approach  of  the  viaduct 
shall  be  constructed,  does  not  vest  the  fee  of 
the  street  in  abutting  owners,  but  the  fee  re- 
mains in  the  city,  and  the  use  of  the  street 
for  the  work  is  not  a  takiog  of  the  property 
of  the  abutting  owners. 

[Ed.  Note. — For  other  oases,  see  Eminent 
Domain.  Cent  Dig.  iS  304-314;  Dec.  Dig.  { 
119;*  Municipal  Corporations,  Cent.  Dig.  §i 
722,  844,  1429,  1496;   Dec.  Dig.  {  657.»] 

2.  E2MINENT  DOUAIN    (§  274*)— CONSTRUCTION 

OF  Public  Improvements— Injunction. 
Where  the  fee  of  an  abutting  lot  owner  is 
not  sought  to  be  taken,  he  may  not  under  the 
Constitution  or  under  the  statute  of  eminent 
domain  enjoin  the  authorized  construction  of  a 
viaduct  or  its  approach  on  the  street  merely 
because  the  damages  to  his  premises  are  not 
compensated  in  advance,  provided  the  struc- 
ture is  erected  under  legislative  and  municipal 
authority. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  {{  753,  765-768;  Dec.  Dig. 
S  274.*] 

Error  to  District  Court,  City  and  County 
of  Denver;   George  W.  Allen,  Judge. 


Action  by  the  Albl  Mercantile  Company 
against  the  City  and  County  of  Denver  and 
others.  There  was  a  Judgment  of  dismis- 
sal rendered  on  sustaining  a  demurrer  to  the 
complaint,  and  plaintiff  brings  error.  Af- 
firmed. 

The  city  and  county  of  Denver  entered  in- 
to a  contract  with  its  codefendants  in  er- 
ror to  construct  what  Is  commonly  known 
as  the  Twentieth  Street  Viaduct,  with  an 
approach  on  Delgany  street,  which  runs  at 
right  angles  to  Twentieth  street.  Plaintiff  in 
error  owns  a  lot  abutting  on  Delgany  street 
In  front  of  which  the  approach  on  the  lat- 
ter street  Is  constructed.  On  this  lot  a  two- 
story  building  was  located,  in  which  plain- 
tiff In  error  conducted  a  wholesale  and  re- 
tail mercantile  business.  Prior  to  the  con- 
struction of  the  approach  the  plaintiff  in 
error  brought  suit  the  purpose  of  which  was 
to  enjoin  the  defendants  from  constructing 
it  To  the  complaint  the  defendants  demur- 
red, on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  or 
to  entitle  the  plaintiff  to  equitable  relief, 
or  to  any  such  relief  as  was  sought  and  pray- 
ed for.  This  demurrer  was  sustained  and, 
plaintiff  having  elected  to  abide  by  Its  com- 
plaint, its  action  was  dismissed.  To  re- 
view the  ruling  on  the  demurrer  and  the 
judgment  rendered,  plaintiff  has  brought  the 
case  here  on  error. 

The  complaint,  so  far  as  material  to  con- 
sider. In  addition  to  the  facts  above  nar- 
rated, alleges  that  the  charter  of  the  city 
and  county  of  Denver  provides  that  a  via- 
duct shall  not  be  constructed  unless  the 
council  shall  have  first  provided  for  the  va- 
cation of  such  portion  of  the  street  upon 
the  completion  of  the  viaduct  over  and  along 
which  the  viaduct  Is  proposed  to  be  con- 
structed. The  charter  provisions  upon  which 
this  allegation  Is  based  is  section  297  of  the 
charter,,  which  is  set  out  htec  verba  in  the 
complaint,  and  provides  that  the  article  of 
which  it  Is  a  part  shall  not  affect  the  power 
of  the  council  to  require  railroad  companies 
to  construct  viaducts  and  approaches  over 
their  tracks  at  their  expense,  and  may  direct 
such  construction  'by  ordinance.  It  also 
contains  the  following:  "Provided,  that  no 
viaduct,  bridge  or  tunnel  shall  be  construct- 
ed under  this  section  unless  the  council  shall 
have  provided  for  the  vacation  of  the  street 
upon  the  completion  of  such  viaduct,  bridge, 
or  tunnel,  throughout  that  portion  thereof 
over,  along  or  under  which  said  public  im- 
provement is  proposed  to  be  constructed,  the 
fee  of  the  street  to  remain,  nevertheless,  in 
the  city  and  county."  The  complaint  then 
alleges  that  the  city  and  county  of  Denver  en- 
tered into  the  contract  mentioned  without 
having  first  provided  for  the  vacation  of  Del- 
gany street;  that  since  entering  into  this 
contract  with  its  codefendants  it  has  vacated 
that  portion  of  Delgany  street  In  front  of 
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plaintiff's  premises  by  placing  a  fence  across 
the  street  at  Twentieth,  and  also  at  Twenty- 
First  street,  whereby  tiie  public  and  plain- 
tiff are  prevented  from  the  use  of  that  por- 
tion of  Delgany  street  between  such  fences. 
Facts  are  then  alleged  from  which  It  ap- 
pears that  the  portion  of  Delgany  street  in- 
volved had  been  dedicated  for  use  as  a  pub- 
lic street  about  1873.  It  is  then  charged 
that  by  reason  of  the  acts  of  the  city  and 
county  of  Denver,  In  fencing  the  portion  of 
Delgany  street  mentioned,  it  has  vacated 
that  portion  thereof,  and  that  the  title  to 
that  portion  of  the  street  to  its  center  in 
front  of  plaintiff's  premises  has  reverted  to 
it,  and  that  it  now  owns  the  fee  thereof.  It 
is  alleged  that  defendants  are  engaged  In 
constructing  the  approach  on  Delgany  street; 
that  thereby  they  have  unlawfully  entered 
upon  the  property  of  plaintiff;  that  if  the 
construction  of  the  approach  is  permitted, 
it  will  be  impossible  for  any  one  to  reach  and 
enter  plaintiff's  place  of  business;  that  the 
light  for  its  building  will  thus  be  obstructed; 
and  (quoting  from  the  complaint)  "that  the 
acts  and  contemplated  acts  on  the  part  of 
the  defendants  and  each  of  them  constitutes 
a  taking  and  damaging  of  private  property 
for  public  and  private  use  without  just  com- 
pensation, and  without  any  attempt  upon  the 
part  of  the  defendants,  or  any  of  them,  to 
make  any  compensation  whatever  therefor; 
that  no  condemnation  proceeding  has  been 
instituted,  nor  any  steps  taken  for  the  pur- 
pose of  ascertaining  and  paying  to  plaintiff 
the  damages  which  it  will  sustain ;  that  un- 
less defendants  are  restrained  from  this  un- 
lawful taking  and  damaging  of  plaintifTs 
property  and  business,  in  violation  of  its 
rights  under  the  Constitution  of  this  state, 
this  plaintiff  will  suffer  great  and  irrepara- 
ble loss,  damage,  and  Injury;  and  that  it 
has  no  adequate  and  complete  remedy  at 
law." 

The  complaint  concludes  with  a  prayer 
that  a  •  temporary  writ  of  injunction  Issue, 
restraining  defendants  from  taking  posses- 
sion of  plaintiff's  property,  or  in  any  wise 
interfering  with  the  possession  thereof;  "and 
from  building  or  constructing  or  attempting 
to  construct  and  build  said  viaduct  and  ap- 
proach over  and  upon  plaintiff's  property, 
and  that  upon  final  hearing  such  Injunction 
be  made  permanent;  and  for  such  other  and 
further  orders  and  relief  as  plaintiff  may 
show  itself  entitied  to,  and  for  costs  of  suit" 

Stark  &  Martin,  of  Denver,  for  plaintiff 
in  error.  Hughes  &  Dorsey  and  E.  I.  Thay- 
er, all  of  Denver,  for  defendants  in  error 
Union  Pac.  R.  Co.  and  Denver,  N.  W.  &  Pac. 
Ry.  Co.  E.  E.  Whltted  and  Robert  11.  Wld- 
dicombe,  both  of  Denver,  for  defendants  in 
error  Chicago,  B.  &  Q.  R.  Co.  and  Colorado 
&  S.  Ry.  Co. 

GABBERT,  J.  (after  stating  the  facts  as 
above),     [1]  The   complaint  appears  .to   be 


framed  entirely  upon  the  theory  that  the 
portion  of  the  street  in  front  of  plaintiff's 
premises  was  vacated  or  abandoned;  that 
for  this  reason  the  fee  of  the  ground  in  front 
of  Its  premises  to  the  center  of  the  street 
reverted  to  it,  and  the  approach  is  therefore 
being  constructed  upon  its  land  without  pro- 
vision having  been  made  for  compensating  it 
for  the  value  of  the  land  taken,  and  result- 
ing damages.  This  theory  is  not  tenable.  If 
the  street  was  vacated  as  claimed,  the  pur- 
pose of  so  doing  was  to  comply  with  the 
charter  provision  requiring  the  city  authori- 
ties to  provide  for  the  vacation  of  the  por- 
tion of  the  street  over  and  along  which  the 
approach  would  be  constructed.  This,  how- 
ever, did  not  vest  plaintiff  with  the  fee  of 
the  street,  as  claimed,  for  the  reason  that, 
according  to  the  express  provision  of  the 
charter,  the  fee  of  the  street,  nevertheless, 
remained  in  the  city;  so  that  it  is  evident 
property  belonging  to  the  plaintiff  would  not 
be  taken  by  the  construction  (»f  the  approach. 
[2]  The  erection  of  this  structure  may 
have  so  Impaired  its  ingress  and  egress  as 
to  entitle  it  to  compensation  for  the  injuries 
thus  occasioned,  but  this  right  does  not  en- 
titie  it  to  an  Injunction  under  the  averments 
of  its  complaint  restraining  the  construction 
of  the  approach  until  such  compensation  has 
been  paid.  This  proposition  is  so  well  set- 
tled in  this  Jurisdiction  that  further  discus- 
sion of  It  is  unnecessary.  In  brief,  where 
the  fee  of  an  abutting  lot  owner  is  not 
sought  to  be  taken,  he  cannot,  under  the 
Constitution  or  under  the  statute  of  eminent 
domain,  enjoin  the  construction  of  a  via- 
duct or  its  approach  on  a  street  in  front  of 
his  lot  merely  because  the  damages  to  his 
premises  thus  occasioned  are  not  compensat- 
ed in  advance,  provided  the  structure  is  be- 
ing erected  under  proper  legislative  and  mu- 
nicipal authority.  Denver  &  S.  F.  R.  Co.  v. 
Domke,  11  Colo.  247,  17  Pac.  777;  Denver,  TJ. 
&  P.  Ry.  Co.  V.  Bardsaloux,  15  Colo.  200,  25 
Pac.  166,  10  L.  R.  A.  89;  Haskell  v.  Denver 
Tramway  Co.,  23  Colo.  60,  46  Pac.  121. 

As  was  said  in  the  case  last  cited,  the 
plaintiff  has  mistaken  its  remedy.  The  above 
cases,  it  is  true,  relate  to  the  construction 
of  railroad  and  street  car  tracks;  but  the 
principal  upon  which  they  were  decided  is 
identical  with  the  one  applicable  to  the  case 
at  bar.  The  city  lias  the  unquestioned  right 
to  construct  viaducts,  or  provide  for  their 
construction  and  approaches  thereto.  This  is 
a  lawful  exercise  of  its  authority  which  will 
not  be  interfered  with  by  injunction,  al- 
though property  owners  abutting  a  street 
upon  which  a  viaduct  or  approach  is  con- 
structed may  have  a  right  of  action  for  dam- 
ages. 

The  judgment  of  the  district  court  is  af- 
firmed. 

Judgment  afiirmed. 

MUSSER,  C.  J.,  and  HILL,  J.,  concur. 
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III  rc  SMITH  et  aL 
(Supreme  Coart  of  Colorado.    April  T,  1018.) 

1.  JuDOBs  (t  51*)  — Bias  — AppuoatioN  tob 
Chahus-  Ebsentiaia. 

In  presenting  an  application  for  calling  in 
another  judge  on  the  ground  of  bias,  it  is 
necessary  to  set  out  the  facts  in  detail  upon 
which  the  alleged  prejudice  is  predicated. 

[Ed.  Note.— For  other  cases,  see  Judges, 
Cent.  Dig.  {{  224-231;    Dec.  Dig.  $  51.*] 

2.  Contempt    ({    61*)  —  Afpucatiok    fob 
Cbaroe  of  judqe— Evidence. 

The  affidavits  supporting  an  application 
for  a  change  of  judge  were  not  of  a  character 
which  could  be  regarded  as  contemptuous.  An 
a£Sdavit  in  contempt  proceedings  charged  that 
the  statements  in  the  affidavit  for  change  of 
jndge  were  false  and  an  attack  on  the  charac- 
ter of  the  judge,  and  the  answer  in  the  con- 
tempt proceeding  merely  stated  more  in  detail 
the  facts  relied  on  for  a  change  and  denied 
that  the  charges  were  false  or  maliciously 
made.  BeU,  that  the  judge  could  not  pro- 
nounce judgment  without  proof  that  the  charg- 
es were  made  with  a  reckless  disregard  of  the 
truth,  or  with  the  intention  to  reflect  upon  the 
honor,  integrity,  and  character  of  the  judge. 
[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent  Dig.  U  188-1&1,  196;  Dec.  Dig.  |  61.*] 

Error  to  District  Court,  Adams  County; 
Charles  McCall,  Judge. 

In  the  matter  of  contempt  proceedings 
against  George  Allan  Smitb  and  othera 
From  a  Judgment  finding  them  guilty  of 
contempt,  they  bring  error.    Reversed. 

The  purpose  of  this  proceeding  is  to  re- 
view a  judgment  of  the  district  court  ad- 
judging Smith,  Nordlob,  and  Morris  guilty 
of  contempt  The  history  of  the  proceedings 
which  culminated  in  this  judgment  is,  sub- 
stantially, as  follows: 

An  action  was  pending  in  the  district 
court  of  Adams  county  against  a  former 
Judge  of  that  county  to  recover  a  considera- 
ble snm  which,  It  was  alleged,  he  had  col- 
lected and  retained  in  excess  of  the  fees  al- 
lowed by  law.  Smith,  as  attorney  for  the 
board  of  county  commissioners  of  Adams 
county,  who  had  institated  this  action,  ap- 
peared before  the  judge  of  the  district  in 
which  that  county  is  located,  and  stated  that 
the  commissioners  thought  he  was  biased; 
that  they  did  not  want  to  file  a  formal 
application;  that  the  friendly  relations  be- 
tween the  bench  and  bar  required  tliat  a 
matter  of  this  kind  should  first  be  suggest- 
ed to  the  eourt,  and  the  court,  U  possible, 
induced  to  act  without  a  formal  showing; 
that  be  (Smith),  as  attorney  for  the  board, 
hoped  Ike  would  be  relieved  of  the  Qecessity 
of  making  a  formal  showing,  and  that  the 
request  for  another  judge  to  try  the  case 
to  which  reference  has  been  made  would  be 
granted  on  the  oral  statement,  that  the 
board  felt  the  judge  was  biased;  that  he 
onderstood  that  if  the  court  required  a  mo- 
tion to  be  filed,  it  would  be  necessary  to  set 
forth  in  detail  the  matters  which  gave  rise 
in  the  minds  of  the  commissioners  to  a  be- 


lief of  bias,  which  they  did  not  want  to  do, 
unless  required  to  make  a  formal  showing. 
The  judge  declined  to  entertain  the  matter 
on  suggestion,  and  stated  that  a  formal 
showing  would  have  to  be  made.  Thereupon 
Smith,  as  counsel  for  the  board  of  county 
commissioners,  presented  to  the  judge  a  mo- 
tion for  a  change  of  venue  in  the  case,  which 
was  verified  by  Nordloh  and  Morris,  mem- 
bers of  the  board  of  cotmty  commissioners 
of  Adams  county.  Smith  had  not  disclosed 
the  contents  of  this  motion,  nor  the  affi- 
davit Bupportiog  it,  to  the  attorneys  for  the 
defendant,  and  stated  that  if  the  Judge 
would  read  the  same,  he  believed  It  would 
recall  to  his  mind  a  number  of  matters  that, 
possibly,  be  tmd  forgotten,  and  the  court 
would  grant  the  application  for  another 
judge,  without  counsel  formally  filing  it 
The  judge  declined  to  read  the  application, 
and  ordered  that  a  copy  be  served  on  the 
attorneys  for  defendant  in  the  action  men- 
tioned, and  stated  that  he  would  hear  the 
application  on  a  date  then  fixed.  On  this 
date  the  judge  asked  respondent  Smith  if  he 
had  any  matters  to  present,  when  Smith 
stated  he  desired  to  urge  the  application  for 
the  calling  in  of  another  Judge  to  try  the 
case;  that  he  supposed  bis  honor  had  read 
the  motion,  to  which  the  judge  stated,  in 
substance,  that  be  had  not,  and  that  if 
Smith  had  anything  to  present,  be  would 
have  to  present  it  in  a  formal  way.  The  re- 
spondent then  asked  the  judge  to  give  him 
the  motion,  which  had  been  in  his  possession 
since  it  was  first  presented,  and  thereupon 
read  the  application  to  the  court,  in  a  re- 
spectful manner.  When  he  had  finished 
reading  the  motion,  the  court  promptly  de- 
nied the  application,  and  thereupon  appoint- 
ed Mr.  Hllllard,  an  attorney,  to  prepare  and 
file  an  affidavit,  setting  out  all  the  facta  in 
relation  to  the  application  for  another  judge, 
so  that  the  court  might,  upon  examination, 
determine  if  the  application  were  contemp- 
tuous. Mr.  Hllllard  did  so,  and  later  filed 
an  Information  and  affidavit  against  the  re- 
spondents for  contempt  This  information 
and  affidavit  contained  a  copy  haec  verba  of 
the  motion  and  affidavit,  setting  out  in  de- 
tail the  matters  upon  which  the  board  re- 
lied in  support  of  its  application  for  some 
Judge  other  than  the  judge  of  the  district 
to  try  the  case  against  the  county  judge. 
We  do  not  deem  it  necessary  to  set  out  this 
motion  and  affidavit  in  detail;  it  being  suf- 
ficient to  say  that,  in  our  opinion,  it  did  not 
contain  any  matters,  statements,  or  charges 
which  were  contemptuous  per  8&  The  in- 
formation filed  by  Mr.  Hllllard  stated  that 
the  affidavit  of  the  respondents  to  which 
we  have  referred  was  designed,  intended, 
and  calculated  to  Incite  public  contempt  for 
the  court  and  the  judge  thereof,  and  for 
the  purpose  of  leading  the  people  to  dis- 
trust the  fairness  and  impartiality  of  t^e 
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decisions  of  the  court,  and  tliat,  save  and 
except  certain  matters,  It  was  false,  un- 
warranted, unfounded,  and  wickedly  and  ma- 
liciously Intended  to,  and  did,  constitute  an 
attack  upon  tlie  honor.  Integrity,  and  purity 
of  the  court  and  judge  thereof.  Upon  the 
filing  of  this  Information  a  citation  was  Is- 
sued, requiring  respondents  to  show  cause 
why  they  should  not  be  adjudged  guilty  of 
contempt. 

At  the  time  fixed  in  the  citation  the  re- 
spondents appeared  and  filed  two  motions, 
one  to  quash  the  information  and  affidavit, 
and  the  other  to  quash  the  citation,  both  of 
which  were  overruled.  Respondents  then 
answered,  wherein  they  set  out,  more  In  de- 
tail, the  matters  relied  upon  and  stated  in 
their  affidavit  in  support  of  the  application 
for  another  judge  to  try  the  case  in  which 
it  was  filed.  This  answer  is  quite  long,  and 
contains  nothing  which,  in  our  opinion, 
would  constitute  contempt  per  se.  In  this 
answer  the  following  appears:  "Your  re- 
spondents respectfully  show  to  the  court  fur- 
ther, in  answer  to  the  statement  contained 
in  the  alleged  affidavit  and  information  filed 
by  Benjamin  C.  Hllliard,  that  said  motion 
was  not  filed  for  any  unworthy  purpose 
whatever,  nor  for  the  purpose  of  intimidat- 
ing or  coercing  the  court  or  the  judge  there- 
of, in  the  decision  of  the  suit  wherein  said 
motion  was  filed,  nor  was  the  same  wicked- 
ly or  maliciously  filed,  nor  was  it  made, 
sworn  to,  or  filed  for  the  purpose  of  re- 
flecting upon  said  court  or  judge,  or  to  bring 
it  or  him  into  contempt  or  disrepute,  nor 
for  any  purpose  other  than  your  respondents 
allege  properly  and  in  accordance  with  the 
law  and  practice  of  the  court,  presenting 
honestly  and  in  good  faith  facts  necessary 
to  be  detailed  in  order  to  support  their 
showing  that.  In  their  opinion,  the  judge 
of  this  court  was  biased  in  said  cause." 
They  further  stated  that  they  believed  the 
facts  stated  in  their  motion  to  be  true,  and 
believed  the  conclusion  they  drew  therefrom, 
that  the  court  was  biased,  was  true,  and 
justified  by  the  facts  within  their  knowl- 
edge. It  further  contained  a  recitation  of 
the  steps  taken  by  Mr.  Smith  in  applying  to 
the  judge  for  another  judge  to  try  the  ease, 
as  above  set  out.  This  answer  was  duly 
verified.  Thereupon  Mr.  Hllliard,  on  the  in- 
formation filed  by  him,  and  the  answer  of 
respondents,  moved  that  they  be  adjudged 
guilty  of  contempt  and  punished  according- 
ly. This  motion  was  sustained,  and  judg- 
ment rendered  finding  respondents  guilty  of 
contempt,  and  as  a  punishment,  assessed  a 
fine  against  each  of  them,  and  also  that 
they  be  confined  in  the  county  jail  at  hard 
labor  for  periods  ranging  from  5  to  15  days. 

N.  Walter  Dixon,  of  Denver,  for  plaintlfCs 
Im  error. 

GABBERT,  J.  (after  stating  the  facts  as 
above).     II]  It   will  be  observed   that   the 


judgment  of  which  plaintiffs  In  error  com- 
plain is  based  entirely  upon  the  pleadings. 
To  properly  present  the  application  for  an- 
other judge  to  try  the  case  in  wUch  the 
application  was  filed,  it  was  necessary,  in 
order  to  comply  with  the  decisions  of  this 
court,  for  counsel  representing  the  members 
of  the  board  of  county  commissioners  to  set 
out  the  facts  in  detail  upon  wliich  the  al- 
leged prejudice  and  bias  of  the  judge  of  the 
district  was  predicated.  Thomas  v.  People, 
14  Colo.  254,  23  Pac.  326,  9  L.  B.  A.  569. 

[2]  Doing  so  did  not  constitute  a  contempt 
per  se  when  it  appears,  as  we  have  stated, 
that  the  statements  made  In  the  affidavit 
supporting  the  application  were  not  of  a 
character  which  could  be  regarded  as  con- 
temptubus  (Mull  In  v.  People,  15  Colo.  437, 
24  Pac.  880,  9  L.  B.  A.  566,  22  Am.  St  Bep. 
414),  80  that  these  statements  would  not  con- 
stitute a  contempt  unless  it  was  establisned 
by  evidence  that  they  were  made  with  a 
reckless  disregard  of  the  truth,  or  with  the 
intention  to  refiect  upon  the  honor.  Integrity, 
and  character  of  the  judge.  It  was  therefore 
necessary  to  inquire  and  ascertain  the  mean- 
ing and  intention  of  the  respondents  in 
making  the  Statements  in  the  application 
upon  which  the  proceedings  were  based. 
Thomas  v.  People,  supra;  Mullin  v.  People, 
supra. 

As  preliminary  to  this  procedure,  the  af- 
fidavit of  Mr.  Hllliard  appended  to  the  in- 
formation cliarged  that  these  statements  In 
particulars  were  false,  unwarranted,  and 
wickedly  and  maliciously  Intended  to  con- 
stitute an  attack  upon  the  honor  and  in- 
tegrity of  the  court.  Had  evidence  been  pre- 
sented establishing  these  allegations,  the  re- 
spondents might  properly  have  been  adjudged 
guilty.  This  procedure  was  not  followed, 
as  the  Judgment  was  based  entirely  upon 
the  pleadings,  consisting  of  the  information, 
containing  a  copy  of  the  statements  made  in 
the  application,  and  the  answer;  the  latter 
merely  stating  more  in  detail  the  facts  related 
in  the  application  filed  by  the  respondents. 
This  answer,  in  effect,  denied  that  these 
statements  were  false,  or  wickedly  or  ma- 
liciously made,  or  intended  as  an  attack  up- 
on the  honor  and  integrity  of  the  court  It 
appears,  then,  that  there  was  no  proof  of  the 
charge  upon  ■which  the  proceedings  were 
based.  Without  such  proof,  the  pleadings 
not  containing  any  statements  which  were  con- 
temptuous per  se,  the  court  in  pronouncing 
judgment,  acted  without  and  beyond  its  ju- 
risdiction. 

The  judgment  of  the  district  court  is  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  overrule  the  motion  for  a  judgment 
on  the  pleadings,  and  for  furUier  proceedings 
according  to  law. 

Reversed  and  remanded. 

MUSS£B,  O.  J.,  and  HILI^  J.,  concur. 
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«U  Colo.  App.  ID 

PABK  et  aL  ▼.  McKEE  et  al.  t 

(Court  of  Appeals  of  Colorado.    Feb.  10, 
1913.) 

1.  RBFOBKATION    of   iNSTSnUENIS    (S   45*)  — 

Proceedings— SuFnciENCY  of  Evjdbncb. 
Evidence,  in  an  action  for  the  reformation 
of  an  agreement  transferring  water  shares,  held 
to  sustain  a  decree  reforming  the  agreement  ao 
as  to  read  "five  water  rights,"  instead  of  five 
"shares  of  water." 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  |§  157-103;  Dec. 
Dig.  I  45.«J 

2.  Fbaud  (8  58*)  —  Action  fob  Dakabes  — 
Sufficiency  of  Evidknce. 

Evidence  upon  a  cross-complaint  seeliing 
damages  for  misrepresentations  as  to  the  value 
of  a  stock  of  goods  held  sufficient  to  sustain  a 
judgment  against  the  crosB-complainant. 

[Ed.  Note.— For  other  cases,  see  Fraud, 
Cent.  Dig.  {J  55-59;   Dec  Dig.  {  58.*] 

3.  Judgment  (S  256*)— Geneeal  Finding»^ 
Sufficiency  to  Support  Judgment. 

General  findings  in  a  suit'  to  reform  an 
agreement  for  the  transfer  of  water  rights, 
with  a  cross-action  for  damages  for  plaintiff's 
misrepresentations  as  to  the  value  of  a  stock 
of  goods  taken  in  exchange,  were  sufficient  to 
support  a  decree  for  plaintiff,  although  the;  were 
silent  as  to  any  affirmative  finding  on  the 
cross-complaint 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §i  446^54;  Dec  Dig.  {  256.*] 

4.  Pmiadino     (8    280*)  —  Supplemkntabt 
Pleadino — ^Delay. 

In  a  suit  for  reformation  of  an  agreement 
trasBferring  water  rights,  with  cross-action  for 
damages  for  misrepresentation  as  to  the  value 
of  a  stock  of  goods,  the  overruling  of  defend- 
ant's supiilemcntal  plea,  filed  more  than  a  year 
after  the  original  answer  and  setting  up  mat- 
ters in  bar  which  must  have  been  known  then, 
was  not  error. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {8  &12-846;    Dec.  Dig.  |  280.*] 

Appeal  from  District  Court,  Larimer  Coun- 
ty ;  James  E.  Garrlgues,  Judge. 

Action  by  Mary  J.  McKee  and  others 
against  George  R.  Park  aud  otheiB,  with 
cross-complaint  by  defendant  Park.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Lee  &  Aylesworth,  of  Ft  Collins,  for  ap- 
pellants. John  H.  Simpson,  of  Loveland,  for 
appellees. 

OXJNNaNGHAM,  P.  J.  The  appellees  here, 
as  plaintiffs  below,  brought  their  action  to 
have  a  certain  contract  or  agreement,  here- 
inafter referred  to,  reformed,  and  as  reform- 
ed specifically  performed,  and  for  damages. 

The  allegations  of  the  complaint  were.  In 
substance,  that  Park  and  Bell,  on  December 
31,  1904,  entered  Into  a  contract  or  agree- 
ment wherein  and  whereby  It  was  provided 
that  Park  should  transfer  to  Bell  a  tract  of 
land  situate  in  Morgan  county,  together  wl :  h 
certain  water  rights,  in  exchange  for  a  stock 
of  merchandise  which  Bell  was  to  transfer 
by  bill  of  sale  to  Park.  Pursuant  to  this 
agreement  Park  deeded  the  land  to  Bell,  Bell 
transferred  the  stock  of  merchandise  to  Park, 


and  the  latter  took  possession  of  tba  same. 
Later  Bell  transferred  the  real  estate  and 
the  water  rights,  whatever  they  may  be,  to 
James  M.  McKee  and  Ed.  F.  Rose.  McKee 
having  died,  his  widow,  Mary  J.,  was  ap- 
pointed administratrix  of  his  estate.  The 
other  McKeee  are  heirs  of  James.  Shortly 
before  this  suit  was  Instituted,  Bell  also 
transferred  or  assigned  the  original  agree- 
ment between  himself  and  Park,  which  pro- 
vided for  the  exchange  of  the  land  and  water 
rights  for  the  stock  of  merchandise,  to  the 
administratrix  and  Rose.  This  agreement 
contains  the  following  clause  pertaining  to 
the  water  rights  that  were  to  be  transferred 
by  Park  to  Bell,  '^Whereas  the  first  party 
[Park]  has  this  day  agreed  and  does  hereby 
trade  and  sell  to  the  second  party  [Bell] 
•  ■•  •  five  tharea  of  water  In  the  Weldon 
Valley  Ditch  Company  for  the  irrigation  of 
the  same,"  meaning  for  the  irrigation  of  the 
land  wbi<^  Park  was  trading  to  Bell.  It  was 
developed  on  the  trial,  and  was  not  disputed, 
that  by  some  method  of  computation  not 
necessary  here  to  explain  eight  shares  at 
water  in  the  Weldon  Ditch  Company  consti- 
tuted one  water  right  In  that  company.  (The 
Italics,  wherever  used  throughout  the  opin- 
ion, are  ours.)  This  distinction  between 
water  shares  and  water  rights  was  well  un- 
derstood by  those  interested  in  the  ditch.  It 
was  alleged  by  the  plaintiffs  that  the  original 
understanding  between  Park  and  Bell,  at 
the  time  of  the  preparation  of  the  written 
agreement  from  which  we  have  quoted,  vras 
that  Park  was  to  transfer  to  Bell  as  a  part 
of  the  agreement  five  water  rights,  and  that 
the  word  "shares,"  as  the  same  appeared 
in  the  agreement,  was  used  inadvertently, 
and  did  not  express  the  Intention  oJ  the  par- 
ties. Park  transferred  four  water  rights,  or 
thirty-two  shares  of  water  in  the  ditch  com- 
pany, which  is  the  equivalent  of  four  water 
rights,  but  refused  to  transfer  the  additional 
eight  shares  or  the  additional  one  water 
right,  which  the  plaintiffs  Insisted  It  was  his 
duty,  under  the  agreement  as  It  was  intended 
by  both  parties  to  have  been  drawn,  to  do. 
The  Ditch  Company  being  but  a  nominal  de- 
fendant, its  answer  and  part  in  the  trial 
need  not  be  considered.  After  various  plead- 
ings Park  filed  an  answer  containing  a  cross- 
complaint,  denying  that  It  was  Intended  or 
that  the  agreement  should  have  read  "five 
water  rights,"  instead  of  "five  water  shares," 
but  alleged,  on  the  contrary,  that  the  agree- 
ment expressed  the  true  intention  and  pur- 
pose of  the  parties  at  the  time  It  was  mad& 
In  his  cross-compIalnt  Park  charged  that 
Bell  represented  and  guaranteed  the  stock  of 
goods  to  be  worth  at  least  $6,000,  whereas 
it  was  worth  not  to  exceed  $4,550.  He  ther«- 
fore  prayed,  in  his  cross-complaint,  for  dam- 
ages against  the  plaintiffs  in  the  snm  of  $1,- 
450.  He  also  asked  to  have  the  one  water 
right  quieted  in  him ;  that  Is,  the  one  watet 
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right  or  eight  shares  which  by  their  com- 
plaint the  plalQtlffs  were  seeking  to  recover. 
The  decree  of  the  court  was  In  favor  of 
plaintiffs,  and  was  based  npon  general  find- 
ings. The  agreement  between  Park  and  Bell 
was  reformed  so  as  to  read  "five  water 
rights,"  Instead  of  "five  shares  of  water," 
and  the  decree  further  required  "that  de- 
fendant George  R.  Park  do  deliver  to  the 
clerk  of  this  court  the  certificate  of  stock, 
standing  for  and  representing  said  one  water 
right,  duly  assigned  to  the  plaintiffs  herein, 
and  that  the  clerk  of  this  court  thereupon 
deliver  the  same  to  the  said  plalntUts." 

[1]  1.  The  evidence  offered  by  the  defend- 
ant Park  is  amply  sufficient,  In  itself,  to  sus- 
tain the  decree  of  the  trial  court  reforming 
the  contract  After  McKee  became  Interested 
In  the  land,  he  appears  to  have  written  Park 
concerning  the  one  water  right  which  the  lat- 
ter had  not  yet  transferred,  and  which  Is 
the  bone  of  contention  in  this  case.  Reply- 
ing to  McKee,  under  date  February  12,  1906, 
Park  wrote  as  follows:  "I  do  not  think  I  will 
transfer  all  of  the  rights  until  George  C 
Bell  settles  with  me  for  what  he  owes.  I 
hold  his  note,  and  also  a  small  account 
amounting  to  somewhere  about  $70,  and  I  do 
not  know  of  any  other  way  to  collect  same 
but  by  holding  some  of  the  water  rights. 
•  •  •  Of  course  I  don't  know  anything 
about  who  bought  the  land,  but  will  Imme- 
diately turn  what  water  belongs  to  the  place 
over  upon  the  payment  of  what  the  party 
owes  to  me  whom  I  sold  the  place  to" — 
meaning,  of  course,  Bell,  as  it  was  Bell  to 
whom  he  sold  the  place.  Park  further  testi- 
fied, while  being  examined  by  the  plaintiffs 
under  the  statute,  as  follows:  "Q.  When  this 
contract  was  sent  you,  and  you  found  the 
words  in  there  'five  shares,'  did  you  Intend 
to  deliver  to  Mr.  Bell  simply  five  shares  or 
five  rights?  A.  I  intended  nothing  that  X 
can  remember;  I  proposed  to  sign  up  the 
contract  my  son  Robert  made,  whatever  it 
was.  Ton  have  the  documents  before  you, 
the  deed  and  the  contract  Make  all  you  can 
of  them."  Robert  Park,  the  son  of  the  de- 
fendant represented  his  father  in  the  trade, 
and  the  defendant  George  Park  testified: 
"I  told  him  [meaning  Bell]  that  whatever 
my  son  Robert  did  there  I  would  stand  be- 
hind hhn."  The  son  testified:  "As  far  as 
I  am  concerned,  five  shares  in  the  contract 
means  five  water  rights.  I  reached  the 
conclusion  to  turn  over  the  five  water  rights 
after  we  had  come  to  Hill's  office.  Mr.  Hill 
got  his  information  from  me  in  drawing  the 
contract  [meaning  the  original  agreement 
here  in  dispute],  and  It  was  an  error  on  the 
jwrt  of  the  stenographer  in  getting  'water 
rights'  and  'water  shares'  twisted.  There 
is  no  doubt  but  what  Mr.  HIU  gave  it  to  the 
stenographer  right  but  there  was  some  mis- 
take in  taking  It  down."  (Judge  Hill  was 
the  attorney  who  drew  the  original  agree- 


ment between  the  parties.)  Appellee  Bell 
also  testified  unequivocally  that  water  rights. 
Instead  of  water  shares  were  what  was  in 
the  contemplation  of  both  parties,  and  ought 
to  have  been  inclnded  in  the  agreement 

[2]  2.  The  best  that  can  be  said  for  th« 
defendant  Park's  contention,  made  in  his 
cross-complaint  that  Bell  had  misrepresented 
the  value  of  the  goods  Is  that  the  evidence 
on  that  point  was  conflicting.  Moreover,  it 
Is  not  consistent  with  the  statements  con- 
tained in  his  letter  to  McKee,  written  some 
14  months  after  he  had  takmi  possession  of 
the  stock  of  goods,  from  which  we  have  al- 
ready quoted.  It  will  be  observed  by  read- 
ing this  quotation  that  his  only  claim  against 
Bell  at  that  time  was  based  npon  a  note  and 
a  small  account  and  that  he  was  holding  the 
water  shares  or  water  right  to  secure  the 
payment  of  these  two  items.  According  to 
his  testimony,  if  there  was  any  discrepancy 
in  the  value  of  the  goods  as  r^resented  by 
Bell,  and  as  found  by  invoice,  this  fact  was 
known  to  Park  long  before  the  time  when  he 
wrote  the  letter  to  McKee. 

[S]  8.  Complaint  is  made  In  the  brief  filed 
on  behalf  of  appellant  Park  that  the  trial 
court's  decree  is  silent  as  to  any  affirmative 
finding  on  the  defendant's  cross-complaint 
and  for  this  reason,  it  is  insisted,  the  case 
must  be  reversed.  This  contention  has  been 
disposed  of  by  us  In  Pace  v.  Cline,  22  Cola 
App.  254,  125  Pac  128,  contrary  to  the  con- 
tention  of  the  appellant 

[4]  4.  We  have  not  overlooked  the  further 
objection  of  appellant,  based  on  his  plea  in 
abatement  or  In  bar,  which  was  injected 
into  the  case  in  the  form  of  a  supplemental 
answer,  filed  more  than  a  year  after  the  fil- 
ing of  the  original  answer.  The  matters  set 
up  in  the  supplemental  plea  In  bar  must  have 
been  quite  as  well  known  In  August  1907, 
when  the  original  answer  was  filed,  as  In 
September,  1908,  when  the  supplemental  plea 
was  filed.  The  trial  Judge  aptly  remarked 
on  the  trial  that  the  'record  Is  so  muddled  up 
that  I  can't  tell  anything  about  if  meaning 
the  contention  that  there  had  been  a  previous 
adjudication  between  the  parties  Involving 
the  same  matter,  which  purported  adjudica- 
tion formed  the  basis  for  the  plea  in  bar. 
We  cannot  say  that  the  trial  court  committed 
error  in  overruling  the  plea  in  bar. 

The  Judgment  of  the  trial  court  Is  af- 
firmed. 


(24  Colo.  App.  3S)  ' 

ABERNATHY  et  al.  v.  WRIGHT. 

(Court  of  Appeals  of  Colorado.    Jan.  21,  1913. 

On  Motion  to  Re-Enter  as  Pending  on 

Error,  March  10,  lOlS.) 

Appeal  and  Ebbor  (J  14*)— Dismissal  ot 
Ebbor— Writ  of  Error — Statutes. 

Where  an  appeal  was  dismissed  by  the 
Court  of  Appeals  after  the  taking  eCTect  of  Sess. 
Tjawa  1911,  c.  6,  regulating  appeals  and  re- 
pealing the  provision  of  the  Code  of  Civil  Pro- 
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cedure,  wbich  permitted  a  Cftuse  to  be  entered  aa 
pending  on  error,  when  an  appeal  has  been  dis- 
missed for  lack  of  jurisdiction,  such  appeal, 
though  dismissed  without  prejudice  to  a  wnt  of 
error,  could  not  be  entered  as  pending  on  error 
in  the  Court  of  Appeals. 

[Ed.  Xote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4&-67;    Cec.  Dig.  $  i4.*"] 

Appeal  from  District  Conrt,  Boulder  Coun- 
ty;   Harry  P.  Gamble,  Judge. 

Action  between  Tom  Abematby,  Jr.,  and 
another  and  Robert  B.  Wright  From  a 
Judgnient  In  favor  of  the  latter,  the  former 
appeal.  Dismissed.  Application  for  a  writ 
of  error  and  supersedeas  denied. 

For  former  decision  denying  motion  to 
dismiss,  see  127  Pac.  450. 

Miller,  Barnd  Se  Williams,  of  Lafayette, 
for  appellants.  Samuel  H.  Thompson,  of 
Denver,  for  appellee. 


PBR  CURIAM.  Appeal  dismissed,  without 
prejudice,  at  cost  of  appellants  to  be  taxed 
on  motion  of  appellee. 

Motion  to  Re-enter  as  Pending  on  Error,  and 
for  Supersedeas. 

On  motion  of  appellee,  the  appeal  herein 
was  dismissed,  without  prejudice  to  the  rights 
of  appellants.  If  any  they  bad,  to  sue  out  a 
writ  of  error.  Appellants  now  ask  to  have 
the  cause  re-entered  on  error,  and  for  a  su- 
persedeas. An  attempt  was  made  to  perfect 
the  appeal  herein  by  filing  an  appeal  bond 
in  the  district  court  October  10,  1911.  At 
that  time,  chapter  8,  Session  Laws  of  1911, 
by  which  the  right  to  take  an  appeal  to  the 
Supreme  Court  in  any  case  was  repealed,  and 
which  also  repealed  the  provision  of  the 
Code  of  Civil  Procedure  which  permitted  a 
cause  to  be  re-entered  as  pending  on  error, 
when  dismissed,  as  an  appeal  for  lack  of 
Jurisdiction,  was,  and  for  a  long  time  prior 
thereto  had  been,  in  full  force  and  effect.  In 
our  opinion,  no  appeal  taken,  perfected,  or 
attempted  to  be  perfected  after  that  act 
took  effect,  can  be  re-entered  as  pending  on 
error  in  this  court  or  In  the  Supreme  Court 
When  we  dismissed  the  former  appeal,  with- 
out prejudice  to  a  writ  of  error,  we  did  not 
contemplate  the  suing  out  of  a  writ  of  error 
from  this  court,  but  from  the  Supreme  Court 

For  the  reason  given,  the  motion  is  denied. 


PELTON  V.  MUNTZINO. 

(Conrt   of   Appeals   of    Ccdorado.     March    10, 
1913.     Rehearing  Denied  April  14,   1913.) 

1.  Taxation  (J  682*)— Tax  Deeds— Notice— Pboof. 
Under  Mills'  Ann.  St.  !{  3S83-3SS5,  requiring  no- 
tice of  publication  of  sale  for  delinquent  taxes  and 
the  posting  of  notice  for  not  less  than  four  weeks 
before  sale,  and  tbat  the  printer  publishing  the  no- 
tice shall  make  affidavit  of  publication  and  the 
treasurer  an  affidavit  of  posting  of  notice,  a  certlfl- 
•  fite  of  the  county  treasurer  reciting  tiat  lands 
were  advertised  in  a  newspaper  on  designated  dates 


la  an  extrajudicial  statement  and  must  be  disre- 
garded in  a  suit  to  trjr  title  against  a  claimant  un- 
der  a  tax  deed. 

JBd.  Note.— For  other  cases,  see  Taxation,  Cent. 
Dig.  i  1342 ;    Dec.  Dig.  i  662.»] 

2.  Taxation  (|  no*)— Action  to  Tbt  Trn»— Bvi- 
OBNCB— Notice — SmriciENcr. 

In  a  suit  to  trjr  title  against  a  claimant  under 
a  tax  deed,  evidence  held  to  support  a  finding  that 
the  notice  and  lists  were  advertised  In  the  manner 
and  tor  the  length  of  time  prescribed  by  law. 

[Ed.  Note.— For  other  cases,   sea  Taxation,   Cent. 
Dig.  11  160S-16W;    Dec.  Dig.  |  glO.*] 

3.  Appeal  and  Ebbob  (|  lOlO*)- PmoiNas  or  Fao— 

C0NCLU8ITBNSS8. 

In  an  action  to  quiet  title  against  a  tax  deed,  a 
llndInK  of  fact,  supported  by  evidence,  that  the  no- 
tice of  the  tax  sale  and  the  list  of  property  to  be 
sold  were  advertised  In  the  manner,  and  for  the 
tlnae,  stated  In  the  publisher's  affidavit,  and  as  re- 
quired by  law,  la  conclusive  on  appeal. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Er- 
ror, Cent  Dig.  U  39Tl)-3982,  4024 ;    Dec.  Dig.  |  UhO.*] 

4.  Taxation  (|  ««2»)— Action  to  Tbt  TncLa—NoncB 
OF  Sau^— Publication- Proof. 

The  affidavit  of  a  newBpai>er  publisher  tbat  the 
notice  and  list  were  published  in  the  newspaper 
once  each  week  for  four  successive  weeks,  the  last 
of  which  publication  was  made  prior  to  a  desig- 
nated date,  the  date  of  sale  for  delinquent  taxes 
conforms  to  Mills'  Ann.  8t  t  3883.  and  Is  not  de- 
tective tor  not  stating  the  date  of  the  first  publica- 
tion. 

^.t^*.-  Note.— For  other  cases,  see  Taxation,  Cent 
Dig.  t  1842;    Dec.  Dig.  )  6«2.*] 

B.  Ti»™  (I  »•)— Computation— BxcLnoiNO  FnuT  os 
Last  Dat— Notice  op  Tax  Sale— Pboop. 
The  affidavit  of  a  county  treasurer  averring  that 
on  or  before  September  8,  1891,  be  posted  a  notice  of 
sale  of  real  estate  for  delinquent  taxes,  and  that 
the  notice  of  sale  and  delinquent  tax  list  remained 
posted  for  four  consecutive  weeks  next  preceding 
the  commencement  of  sale  on  October  5th,  shows 
the  posting  of  notice  and  list  for  not  less  than  four 
weeks  before  sale,  as  required  by  Mills'  Ann.  St.  i 
88S3,  though  September  6th  was  on  Sunday,  so  that 
the  following  day  would  be  the  first  day  of  posting, 
since,  if  September  7th  is  included  and  October  Bth 
excluded,  there  would  remain  28  full  days,  or,  11 
September  7th  be  excluded  and  October  6tb  taicluded, 
the  statutory  notice  would  he  given. 

[Ed.  Note.— For  other  oases,  see  Time.  Cent  Die. 
H  U-82 ;    Dec.  Dig.  (  9.»] 

«.  TiuB  (t  »•)— Computation  op  Timb— ExcLusma 
Fust  ob  Last  Dat. 
In  making  the  computation  of  time.   It  la  prop- 
er to  Include  the  first  day  and  exclude  the  last,  or 
exclude  the  first  and  Include  the  last. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent.  Dig. 
H  11-32  ;    Dec.  Dig.  i  9.*] 

7.  Sunday  (i  30*)- Official  Acts— PosTiNa  Notice 
OF  Tax  Salu. 

The  fact  that  a  notice  of  aale  of  real  estate  tor 
delinquent  taxes  was  posted  on  Sunday  will  not 
render  the  notice  Ineffective,  where,  excluding  Sun- 
day and  either  the  following  day  or  the  day  of 
sale,  the  notice  remained  posted  for  full  28  days  be- 
fore the  sale. 

[Ed.    Note.— For   other   cases,    see    Sunday,    Cent 
Dig.  H  73-8S:    Dec.  Dig.  (  80.*] 

8.  TAXATION  (t  788»)— Action  to  Tbt  Titlh— Tax 
Deed— Burden  of  Pkoop. 

A  plaintiff  In  a  suit  to  quiet  title  agalnat  a  tax 
deed,  valid  on  Its  face  and  admitted  In  evidence 
without  objection,  has  the  burden  of  establishing  a 
failure  of  the  revenue  officers  to  follow  the  statutes 
In  proceedings  culminating  In  the  deed. 

[Ed.   Note.— For  other  cases,   see  Taxation,  Cent 
Dig.  !{  1555,  1557.  1659-1569  :    Dec  Dig.  {  788.*] 

9.  Taxation  (I  810*)— Tax  Salbs— TrrLB. 

Where  plaintiff  In  a  suit  to  quiet  title  against  a 
tax  deed,  under  which  defendant  claimed,  did  not 
offer  In  evidence  as  a  muniment  of  title  a  subse- 
quent tax  deed,  and  It  appeared  that  two  other  sub- 
sequent tax  sales  had  been  redeemed  by  plalntllTs 
predecessor  and  had  not  ripened  Into  deeds,  plain- 
tiff oould  not  recover  on  the  theory  that  three  sub- 
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sequent  sales  tor  delinquent  taxes  extinguished  de- 
fendant's title. 

CEd.  Note.— For  other  case*,  see  Taxation,  Cent 
Dig.  {{  1605-1608;    Dec  Dig.  {  810.*] 

10.  Taxation  (J  749«)— Tax  Dbbdb— Right  to  Appi-t. 
Under  Rev.   St.   1908,  J   6726,   providing  that  the 

purchaser  at  a  tax  sale  at  anjr  time  after  three 
years  may  demand  a  deed,  a  purchaser  or  his  as- 
signee Is  vested  with  the  right  to  demand  a  deed 
at  any  time  after  three  years  from  sale,  at  least 
within  the  period  ot  prescription,  and  a  delay  of  IK 
years  In  taking  out  a  deed  will  not  Invalidate  It. 

fBd.  Note.— For  other  cases,  see  Taxation,  Cent. 
Dfg.  :  1496 ;    Deo.  Dig.  |  749.*] 

11.  Appeal,  and  Ehbor  fj  1073*)— Dbcbkb— Contokm- 
ITY  to  Issues — Phejcdiciai.  Ebrob. 

Where,  In  a  suit  to  quiet  title  against  a  tax 
deed,  defendant  priyed  for  general  relief,  and  at 
the  trial  the  Issue  was  squarely  presented  as  to 
who  was  the  owner  and  entitled  to  the  property  In 
dispute,  a  decree  that  defendant  was  the  owner  and 
quieting  title  In  him  as  against  plalntitf  was  not 
prejudicial  to  plaintift  because  it  recited  "that  the 
action  be  dismissed." 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent.  Dig.  Si  4240-4247;    Dec.  Dig.  S  1073.»] 

Appeal  from  District  Court,  Washington 
County;   H.  P.  Burke,  Judge. 

Action  by  Isaac  Pelton  against  August  Munt- 
zing.  From  a  judgment  for  defendant,  plain- 
tiff appeals.     Affirmed. 

Isaac  Pelton,  of  Akron,  for  appellant  Eg- 
bert MoK,  of  Akron,  for  appellee. 

HURLBUT,  J.  December  30,  1906,  in  the 
county  court  of  Washington  county,  appellant, 
as  plaintiff,  instituted  suit  against  appellee,  de- 
fendant, to  quiet  title  to  land  in  said  county. 
Plaintiff  was  successful,  and  the  case  was  ap- 
pealed to  the  district  court  The  cause  was 
tried  in  the  district  court  and  resulted  in  a  de- 
cree for  defendant.  The  decree  recites  that 
defendant  was  the  sole  and  absolute  owner  of 
the  land  in  controversy  by  virtue  of  the  tax 
deed  of  May  17,  1006.  At  the  trial  said  deed 
of  May  17th  was  admitted  in  evidence  without 
objection.  Plaintiff  in  his  complaint  pleaded 
that  defendant  claimed  to  be  the  owner  of  the 
premises  by  virtue  of  said  tax  deed,  but  alleged 
the  same  was  void  and  conveyed  no  title,  for 
the  reason  that  there  was  not  published  in  any 
newspaper  a  notice  of  the  delinquent  tax  sale, 
nor  any  list  of  such  delinquent  taxes  for  the 
time  and  in  the  manner  required  by  law;  that 
no  publisher's  affidavit  of  printing  notice  and 
list  was  made  and  filed  with  the  treasurer; 
that  the  treasurer  did  not  make  and  deposit 
with  the  county  clerk  a  sufficient  affidavit  show- 
ing the  posting  of  notice  of  sale;  and  that  no 
copies  of  a  newspaper  containing  such  list  and 
notice  were  delivered  by  carriers  or  mail  to  the 
subscribers  of  such  paper.  The  pleadings  form- 
ed an  issu»  upon  these  objections  to  the  tax 
deed.  By  a  careful  reading  of  the  record,  we 
are  satisfied  the  trial  court  did  not  err  in  find- 
ing agninst  plaintiff  upon  these  issues,  as  suffi- 
cient proof  is  wanting.  Section  38S3,  Mills' 
Annotated  Statutes,  provides  that  the  treasurer 
shall  give  notice  of  contemplated  sale  of  real 
property  for  delinquent  taxes  by  publishing  the 
same  once  a  week  for  not  less  than  four  weeks 
in  a  newspaper  of  his  county,  and  shall  also 
post  a  printed  or  written  notice  in  a  conspicu- 
ous place  on  or  near  the  outer  door  of  his  of- 
fice for  not  less  than  four  weeks  before  the 
sale;  section  3884  that  the  printer  who  pub- 
lished such  notice  shall  transmit  to  the  treas- 
urer an  affidavit  of  such  publication;  and  sec- 
tion  388.5   that   the    treasurer   shall   make   or 


cause  to  be  made  an  affidavit  of  the  posting  of 
such  list  and  notice  at  his  office  as  aforesaid, 
and  he  shall  deposit  such  affidavit,  together 
with  the  said  affidavit  of  the  publisher,  in  the 
office  of  the  comity  clerk  of  the  county,  to  be 
there  preserved.  The  record  shows  that  the 
affidavit  of  the  publisher,  sworn  to  October  3, 
1007,  and  the  affidavit  of  the  treasurer,  sworn 
to  September  12,  1907,  both  in  substantial  con- 
formity with  the  statute  above  mentioned,  were 
filed  with  the  county  clerk  and  recorded  on 
October  8,  1907.  Section  3883  reads  in  part 
as  follows:  "The  treasurer  shall  give  notice  of 
the  sale  of  real  property  by  the  publication 
thereof  once  a  week  for  not  less  than  four 
weeks,  in  a  newspaper  in  his  county,  •  •  • 
the  first  of  which  publications  shall  be  at  least 
four  weeks  before  the  day  of  sale." 

[I]  The  affidavit  of  the  publisher  does  not 
purport  to  state  the  date  of  the  first  publica- 
tion of  the  notice  of  sale,  nor  does  the  statute 
require  it;  but  there  appears  in  evidence  a 
certificate  of  H.  S.  George,  county  treasurer, 
made  December  3,  1891,  which  contains  this 
clause:  "Said  lands  and  lots  were  advertised 
in  the  Pioneer  Press,  a  newspaper  published  iu 
the  town  of  Akron,  Washington  county,  and 
state  aforesaid.  Said  tax  list  appeared  in  the 
issue  of  the  Pioneer  Press  on  September  11,  18, 
25,  and  October  2,  1891."  Counsel  says  that 
this  conclusively  shows  the  first  publication  of 
the  notice  of  tax  sale  to  have  been  on  Septem- 
ber 11th.  It  is  not  necessary  to  consider  this 
contention.  The  certificate  is  not  evidence. 
The  statute  did  not  require  any  such  certifi- 
cate from  the  treasurer.  It  is  an  extrajudicial 
statement  on  his  part  and  should  be  disre- 
garded. 

[2]  The  publisher's  affidavit  recites  that  the 
"notice  and  list  were  published  in  said  news- 
paper once  iu  each  week  for  four  successive 
weeks,  the  last  of  which  publications  was  made 
prior  to  the  5th  day  of  October,  A.  D.  1891." 
This  averment  is  supported  by  IJie  oath  of  the 
treasurer,  as  required  by  statute.  Its  absence 
from  the  affidavit  would  render  the  tax  deed 
wholly  void.  At  the  trial,  plaintiff's  own  wit- 
ness, who  bad  formerly  been  connected  witk  the 
paper,  would  not  testify  that  September  11th 
was  the  first  day  on  which  the  list  and  notice 
of  sale  were  published.  We  also  observe  that 
the  affidavit  of  U.  S.  George,  treasurer,  filed 
with  the  clerk,  stated  that  "on  or  before  the 
eth  day  of  September,  A.  D.  1891,"  he  posted 
"a  true,  full,  and  complete  printed  notice  of 
sale  of  lands  in  said  county  of  Washington, 
•  •  •  in  and  for  the  year  1891,  *  •  •  in 
the  office  commonly  used  as  the  office  of  treas- 
urer of  said  county."  If  any  presumption  is 
permissible  from  these  recitals,  it  would  be  (hat 
the  first  publication  of  the  notice  was  on  or 
before  September  6th,  otherwise  no  printed  no- 
tice thereof  would  have  been  available  for  post- 
ing. 

[3]  The  tax  deed  confirming  title  in  defendant 
having  been  admitted  in  evidence  without  objec- 
tion, if  valid  on  its  face,  under  section  3902, 
Mills'  Annotated  Statutes,  was  prima  fiicie 
evidence  in  all  courts  "that  the  property  was 
advertised  for  sale  in  the  manner  and  for  the 
length  of  time  required  by  law."  As  to  whether 
or  not  the  notice  and  list  were  advertised  in 
the  manner  and  for  the  time  stated  in  the 
publisher's  affidavit,  and  as  required  by  law, 
was  an  issue  before  the  court  which  was  re- 
solved in  favor  of  defendant ;  and,  sufficient  evi- 
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4ence  appearing  from,  the  record  to  sustain 
sach  finding,  it  will  not  be  disturbed  on  appeal. 

[4]  Appellant  says,  however,  that  the  evi- 
dence shows  the  first  publication  of  the  notice 
of  tax  sale  did  not  occur  four  weeks  before  the 
day  of  sale  as  required  by  statute,  and  that  the 
treasurer  did  not  post  the  notice  and  tax  list 
for  not  less  than  four  weeks  before  the  sale. 
As  to  these  contentions,  the  affidavit  of  the 
publisher  strictly  conforms  to  the  statute  and 
closely  follows  the  form  of  affidavit  prescribed 
therein.  The  form  does  not  require  the  affiant 
to  state  the  date  of  the  first  publication  of  the 
notice  and  list.  That  part  of  the  form  ma- 
terial to  notice  (section  3884,  Id.)  reads  as  fol- 
lows: "I,  A B ,  publisher  (or  print- 
er) of  the  ,  a  newspaper,  printed 

and  published  in  the  county  of ,  and  state 

of  Colorado,  do  hereby  certify  that  the  fore- 
going notice  and  list  were  published   in  said 

newspaper,  once  in  each  week  for  sne- 

cesaive  weeks,   the  last  of  which  publications 

was  made  prior  to  the  day  of ,  A. 

D.  — ."    Although  the  form  does  not  require 

a  statement  tliat  the  first  publication  of  the 
list  and  notice  was  at  least  four  weeks  before 
the  day  of  sale,  section  3883,  Id.,  requires  such 
publication  to  be  so  made.  After  the  tax  deed 
had  been  admitted  in  evidence  without  objec- 
tion, being  good  on  its  face,  defendant  was  en- 
titled to  the  full  benefit  of  the  statutory  prima 
facie  presumption  that  "the  property  was  ad- 
vertised for  sale  in  the  manner  and  for  the 
length  of  time  required  by  law."  ITiis  ques- 
tion was  one  of  the  issues  and  was  decided  in 
favor  of  defendant,  and  there  is  no  evidence 
that  we  can  find  sbowing  that  the  first  pub- 
lication was  not  made  at  least  four  weeks  be- 
fore sale. 

[5]  It  is  also  asserted  that  the  evidence  shows 
no  sufficient  affidavit  of  posting  was  made  and 
filed  with  the  treasurer,  and  that,  as  a  matter 
of  fact,  no  sufficient  posting  of  the  list  and 
printed  notice  was  made  by  him.  The  treas- 
urer's affi<lavit  of  posting  recites  that  "on  or  be- 
fore the  6th  day  of  September,  A.  D.  1891," 
he  "posted  a  true,  full,  and  complete  printed 
notice  of  sale,"  etc.,  and  "that  the  said  notice 
of  sale  and  delinquent  tax  list  remained  so 
posting  could  be  legally  made  on  that  day,  then 
ing  the  commencement  of  the  sale."  etc.  Now 
if  it  be  true,  as  asserted  by  appellant,  that  the 
6th  day  of  September  was  on  Sunday,  and  no 
posted  for  four  consecutive  weeks  next  preccd- 
it  should  be  excluded  from  the  computation 
concerning  the  length  of  time  the  notice  was 
posted.  If  the  physical  act  of  the  treasurer  in 
posting  the  notice  on  Sunday  was  of  no  valid- 
ity, as  contended  for  by  counsel,  then  the  7th 
day  of  September  should  be  taken  as  the  first 
day  of  such  posting.  The  affidavit  shows  that 
it  remained  posted  that  day  and  every  day 
thereafter  until  tbe  day  of  sale,  October  5th. 
If  we  include  the  7th  of  September  and  exclude 
the  5th  of  October,  there  remain  28  full  days, 
or  four  weeks  of  time,  before  midnight  of  Octo- 
ber 4tii,  at  which  time  the  day  of  sale  began. 
If  we  exclude  tbe  7th  of  September  and  include 
the  5th  of  October,  the  day  of  sale,  we  still  are 
within  the  statute  and  the  required  four  weeks' 
notice  had  been  given,  as  held  by  the  Supreme 
Court  (post).  For  many  years  it  has  been  a 
vexed  question  and  much  mooted  in  tbe  courts 
as  to  what  is  the  proper  rule  in  determining 
the  time  necessary  to  constitute  notice  in  cases 
of  this  kind. 

[6]  Our  own  Supreme  Court,  in  Stebbina  t. 


Anthony,  5  Colo.  348,  and  In  re  Tyson,  13  Colo. 
482,  22  Fac.  810,  6  L.  R.  A.  472,  has  adopted 
the  rule  that,  in  making  the  computation  of 
time,  it  is  proper  to  include  the  first  day  and 
exclude  the  last,  or  exclude  the  first  day  and 
include  the  last. 

[7]  Appellant's  counsel  further  says  that,  if 
tbe  notice  referred  to  by  the  treasurer  in  his 
affidavit  was  posted  on  Sunday,  it  was  without 
the  least  efficacy,  and  cites  Schwed  v.  Hart- 
witz,  23  Colo.  187,  47  Pac.  295,  58  Am.  St 
Rep.  221.  The  question  in  that  case  arose  as 
to  whether  or  not  a  notice  of  tax  sale  published 
only  in  tbe  Sunday  edition  of  a  daily  paper 
was  a  sufficient  publication  to  satisfy  the  stat- 
ute. The  court  held  it  was  not  No  such  situ- 
ation arises  here.  The  statute  we  are  consid- 
ering contemplates  a  single  act  of  posting  a  no- 
tice by  the  treasurer  in  a  certain  place  within 
a  prescribed  time,  and  imposes  on  him  the 
further  duty  to  see  that  it  remains  so  posted 
until  tbe  day  of  sale.  The  purpose  of  the  stat- 
ute is  to  give  the  fullest  publicity  to  the  notice 
of  tax  sale  and  list  of  delinquent  taxes.  As 
appears  from  the  affidavit,  any  citizen  or  tax- 
payer could  have  seen  this  notice  posted  at  the 
treasurer's  office  on  the  7th  day  of  September 
and  every  day  thereafter  until  tbe  day  of  sale, 
and,  if  four  weeks  intervened  from  the  7th  day 
of  September  to  the  day  of  sale,  the  statute  was 
fully  conformed  to  in  that  respect 

[8]  Appellant  appears  to  have  entirely  over- 
looked tbe  fact  that  the  burden  of  proof  was 
on  him  to  establish  the  failure  and  omission  of 
the  revenue  officers  to  follow  the  statute  in  the 
proceedings  which  culminated  in  the  tax  deed 
in  question.  Tbe  tax  deed  was  admitted  in  evi- 
dence .  without  objection  and  was  good  on  its 
face  and  not  subject  to  attack  on  any  grounds 
other  than  those  pleaded  by  plaintiff  as  vitiat- 
ing the  same.  The  only  publication  in  evidence 
containing  a  description  of  the  land  in  issue 
was  a  printed  sheet  which  appellant's  attor- 
ney designated  as  the  "Akron  Pioneer  Press 
Supplement"  It  was  admitted  without  objec- 
tion. Not  a  scintilla  of  evidence,  however,  can 
be  found  in  the  record  showing  when  it  was 
published,  or  whether  it  was  published  sepa- 
rately or  at  the  time  and  in  connection  with 
the  regular  edition.  The  record  is  silent  as  to 
whether  it  was  published  more  than  once  or  once 
a  week  for  four  successive  weeks  prior  to  date 
of  sale,  or  whether  or  not  the  first  publication 
thereof  was  at  lenst  four  weeks  before  the  day 
of  sale.  The  affidavit  of  publication  states  that 
the  notice  and  list  were  published  in  the 
"Akron  Pioneer  Press"  once  a  week,  etc.  "Not 
a  word  of  testimony  shows  the  contrary.  Not 
a  single  copy  of  the  "Akron  Pioneer  Press," 
published  within  four  weeks  of  tbe  sale,  was 
offered  in  evidence.  If  such  had  been  offered, 
an  inspection  of  the  same  would  have  disclosed 
the  presence  of  the  notice  and  list  in  its  col- 
umns, or  their  absence  therefrom.  In  fact,  no 
evidence  is  discoverable  from  the  record  which 
sustains  any  of  the  averments  of  the  complaint 
which  cliallenge  the  validity  of  the  tax  deed  by 
reason  of  failure  to  properly  advertise  the  sale, 
or  failure  to  make  and  file  affidavits  required 
by  statute.  Taken  as  a  whole,  plaintiff's  evi- 
dence tends  to  support  defendant's  case. 

Mr.  Pickett,  plaintiff's  chief  witness,  testi- 
fied as  follows:  "Q.  What  paper  were  you  ei- 
ther the  editor  or  publisher  of  at  that  time? 
A.  Akron  Pioneer  Press.  Q.,Mr.  Pickett,  in 
the  year  1801,  how  many  times  was  the  delin- 
quent   list    published    in    the    Akroa   Fioneer 
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Press?     A.    My    recollection    is'  it    was    foar 
times." 

[9]  The  record  here  shows  that  one  Emerson 
was  the  purchaser  of  the  property  at  the  tax 
sale  on  October  5,  1891,  for  the  delinquent 
taxes  of  1890.  The  certificate  of  purchase  was 
issued  that  day,  and  some  IS  years  afterwards, 
viz..  May  15,  1906,  Emerson  assigned  said  cer- 
tificate to  appellee,  who  secured  the  tax  deed 
and  recorded  the  same  May  17,  1900.  It  seems 
that,  subsequent  to  the  date  of  sale,  the  prop- 
erty was  sold  at  two  different  times  for  delin- 
quent taxes,  but  redemption  was  made  in  each 
case  by  appellant's  predecessor.  The  land  was 
also  sold  in  1895  for  the  delinquent  taxes  of 
1894.  Upon  this  sale  a  tax  deed  was  after- 
wards issue(]  to  one  Lindbeck.  At  the  trial 
no  effort  was  made  whatever  to  put  this  deed 
in  evidence  as  supporting  title  in  Lindbeck,  ap- 
pellant's grantor.  Appellant  contends  that,  un- 
der this  state  of  the  record,  the  three  subsequent 
sales  for  delinquent  taxes  extinguished  Emer- 
son's lien  upon  the  property.  There  might  be 
something  in  this  contention  if  appellant  were 
here  relying  upon  the  Lindbeck  tax  deed  and 
had  the  same  in  evidence  showing  on  its  face 
a  good  title.  Such,  however,  is  not  the  case. 
The  Lindbeck  deed  is  not  set  out  in  the  ab- 
stract; nor  was  it  offered  in  evidence  as  a 
muniment  of  title.  It  is  not  entitled  to  any 
Consideration  as  against  appellee's  title.  The 
two  other  tax  sales,  having  been  redeemed  from 
and  not  having  ripened  into  deeds,  in  no  way 
weaken  appellee's  title  under  bis  tax  deed. 

[10]  Appellant  also  asserts  that  appellee 
abandoned  his  right  to  procure  the  tax  deed 
"by  reason  of  the  long  period  of  time  interven- 
ing between  the  sale  and  execution  of  the  deed. 
We  are  not  referred  to  any  statute  or  decision 
of  this  state  supporting  his  contention  in  that 
behalf.  Section  5726,  Revised  Statutes  1908, 
provides,  among  other  things,  that:  "At  any 
time  after  the  expiration  of  the  term  of  three 
years  from  the  date  of  the  sale  of  any  land  (or 
interest  in  land  or  improvements  thereon)  for 
taxei^  under  the  provisions  of  this  act  on  de- 
mand of  the  purchaser  •  •  •  the  treasurer 
then  in  office  shall  make  oot  a  deed  for  each 
such  lot,  parcel,  interest  or  improvement  so  sold 
and  remaining  unredeemed,  and  deliver  the 
same  to  snch  purchaser  (or  lawful  holder  of 
such  certificate  or  order).  •  *  • "  Under 
this  provision  of  the  statute,  the  purchaser  or 
his  assignee  is  vested  with  the  right  to  demand 
his  deed  any  time  after  three  years  from  sale, 
at  least  within  the  period  of  prescription. 

[II]  It  is  further  asserted  by  appellant  that 
the  decree  in  terms  dismissed  the  action  and 
at  the  same  time  decreed  the  defendant  to  be 
the  owner  of  the  premises  in  dispute,  and  fur- 
ther quieted  the  title  to  the  same  in  defendant 
as  against  plaintiff.  This,  it  is  claimed,  ren- 
ders  the  decree  void.  We  see  no  merit  in  this 
contention.  The  answer  pleaded  title  in  de- 
fendant and  In  its  prayer  asked  for  general 
relief.  At  the  trial  the  issue  was  squarely  pre- 
sented as  to  who  was  the  owner  and  entitled  to 
the  property  in  dispute.  Each  party  in  his 
prayer  asked  that  the  title  to  the  same  be  qui- 
eted in  him.  The  court,  having  found  in  favor 
of  defendant,  decreed  to  him  full  relief,  which 
the  evidence  and  proof  showed  him  to  be  enti- 
tled to.  The  decree  was  right  and  administered 
oubstantial  justice  under  the  issues,  and  the 
mere  recital  therein  "that  the  action  be  dis- 
missed" was  in  no  way  prejudicial   to  appel- 


lant's rights.  Plaintiff,  -having  challenged  the 
validity  of  the  tax  deed  by  reason  of  the  defects 
pleaded  by  him,  assumed  the  burden  of  sustain- 
ing his  contention  by  sufficient  proof.  In  tbifr 
we  think  he  failed. 

Finding  no  error  in  the  record,  the  judgment 
will  be  affirmed. 


JOHNSON  T.  FIRST  NAT.  BANK  OF 
DENVER. 

(Court  of  Appeals  of  Colorado.     March  10, 
1913.) 
1.  Banks  and   Banking  (j  152*)— Injunc- 
tion (§  5*)— Certificates  of  Deposit— Mis- 
take—Evidence. 

E^ridence  held  to  warrant  a  finding  that  * 
bank  receiving  a  deposit  of  $35  issued  by  mis- 
take to  the  depositor  a  certificate  of  deposit  for 
$315,  authorizing  an  injunction  to  compel  the 
surrender  of  the  certificate  on  the  bank  offering 
to  deliver  a  certificate  for  the  amount  of  the  de- 
posit. 


f  152 
§5.*] 


Dig. 

2.  JuBT  (J  12*)— Action  at  Law— Right  to 
Juuv. 

A  defendant  in  an  action  at  law  is  enti- 
tled, as  a  matter  of  right,  to  a  jury  trial. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  H  27-34,  82,  99,  101,  103;    Dec.  Dig.  | 

3.  Tbial  (§  374*)— Tbial  by  Court— Submis- 
sion TO  JuBT— Verdict. 

Where  a  jury  is  had  in  a  suit  in  equity  the 
verdict  is  merely  advisory. 

[E3d.  Note.— For  other  cases,  see  Trial,  Oent. 
Dig.  S  884 ;  Dec.  Dig.  §  374.*] 

4.  JuBT   (I  14*)— Legal  ob  EquiTABLK  Ac- 
tion. 

A  complaint  in  an  action  by  a  bank  allegr- 
tng  the  issuance  by  it  of  a  certificate  of  de- 
posit for  1315  to  defendant  depositing  only  $35, 
Its  inability  to  induce  him  to  surreuder  the  cer- 
tificate or  to  permit  its  correction,  the  insolven- 
cy of  defendant,  and  bis  threatening  to  nego- 
tiate the  certificate,  and  offering  to  deliver  to 
the  depositor  a  certificate  for  $35  and  praying 
for  a  mandatory  injnnction  requiring  the  de- 
positor to  deliver  the  certificate,  and  for  a  tem- 
porary injunction  restraining  the  transfer  of 
the  certificate,  states  a  cause  of  action  in  equi- 
ty, and  the  bank,  to  recover,  must  establish  the 
mistake  alleged  and  procure  the  correction  of 
the  outstanding  certificate  if  remaining  the 
property  of  the  depositor. 

[Kd.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  {{  40-60,  68-83 ;    Dec.  Dig.  {  14.»] 

Error  to  District  Court,  City  and  County  «£ 
Denver;   Greeley  W.  Whltford,  Judge. 

Action  by  the  First  National  Bank  of  Den- 
ver against  Nels  Johnson.  There  was  a 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

O.  N.  Hilton  and  Csesar  A.  Roberts,  both 
of  Denver,  for  plaintiff  In  error.  Hughes  & 
Dorsey  and  Barnwell  S.  Stuart,  all  of  Den- 
ver, for  defendant  In  error. 

CUNNINGHAM,  P.  J.  Johnson,  plaintiff 
In  error,  to  whom  we  shall  hereafter  refer 
as  defendant,  on  March  30,  1907,  entered  the 
banking  bouse  of  the  defendant  In  error,  to 
whom  we  shall  refer  as  plaintiff,  where  and 
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when  be  paid  a  certain  sum  of  money  to  one 
of  plalntlfTs  tellers  and  received  therefor  a 
cerdflcate  of  deposit  In  the  sum  of  $315. 
The  coutroTersy  out  of  which  this  action 
grows  arises  over  the  contention  as  to  the 
amount  of  money  actually  paid  to  the  teller 
by  defendant  PlalntUt  contends  that  It  re- 
ceived but  $35,  while  the  defendant  Insists 
that  be  paid  $315,  the  full  amount  of  the 
certificate  of  deposit  issued  to  him.  When 
defendant  delivered  bis  money  to  the  teller, 
that  official  filled  In  a  partly  printed  slip 
or  ticket  by  writing  certain  figures  thereon 
and  placing  an  Initial  letter  Indicating  that 
a  certificate  of  dei>oslt  was  desired,  and  pass- 
ed the  same  to  a  clerk  of  the  bank.  There- 
upon the  clerk  wrote  out  a  certificate  of  de- 
posit to  W.  3.  Johnson  for  $315,  and,  after 
having  the  same  signed  by  a  third  official 
of  tbe  bank,  banded  It,  together  with  the 
ticket  which  be  bad  received  from  the  teller, 
back  to  tbe  teller,  who,  looking  at  the  ticket, 
called  out  tbe  name  N.  J.  Johnson,  where- 
upon the  defendant  stepped  up  and  received 
from  tbe  teller  the  certificate  of  deposit  for 
$315,  and  left  tbe  bank.  At  tbe  close  of  the 
day  the  teller  made  up  bis  books,  which 
corresponded  with  his  cash.  The  clerk  like- 
wise made  up  his  account  of  the  day's  busi- 
ness, and,  by  comparing  the  same  with  the 
teller's  account,  it  was  at  once  discovered 
that  the  clerk's  account  showed  that  be  had 
issued  drafts  to  tbe  amount  of  $280  in  ex- 
cess of  what  the  book  or  account  of  the  teller 
indicated,  whereas  they  ought  to  have  cor- 
responded. Thereupon  the  teller,  in  checking 
over  the  clerk's  account  witb  tbe  tickets 
wliicb  be  had  banded  to  and  received  back 
from  tbe  clerk,  discovered,  as  he  says,  that 
tbe  Johnson  ticket  was  meant  by  blm  for 
$35  only,  and  tbe  clerk  had  read  it  $315. 
Thus  the  discrepancy,  on  the  theory  of  the 
plaintiff,  was  explained.  Promptly  tbe  bank 
wrote  two  letters,  addre8.sed  to  parties  by 
tbe  name  N.  J.  Johnson,  who  tbe  directory 
showed  lived  in  different  parts  of  the  city. 
One  letter  was  returned  to  the  bank  with 
tbe  notation  that  tbe  party  bad  moved.  The 
other  letter,  addressed  to  tbe  street  number 
where  the  defendant  bad  lived  for  many 
years,  was  never  returned  to  the  bank,  al- 
though tbe  return  card  of  tbe  bank  was  upon 
tbe  envelope  so  addressed.  This  letter  the 
defendant  denies  ever  having  received.  A 
few  days  later  a  representative  of  the  bank 
called  upon  tbe  defendant  and  advised  blm 
tliat  an  error  bad  been  made  in  bis  certifi- 
cate of  deposit,  and  asked  bim  to  come  to 
the  bank.  This  the  defendant  declined  to 
do,  and  disputed  the  statement  that  there 
bad  been  any  error,  or,  if  so,  that  tbe  error 
"waM  not  on  bim,"  to  use  bis  language.  Still 
later  two  representatives  of  the  tmnk  called 
on  the  defmdant,  with  the  same  result  On 
June  13,  1007,  tbe  bank  filed  its  complaint  in 
the  district  court,  alleging  its  error  or  mis- 
take In  tbe  issuance  of  tbe  certificate  of 


deposit  substantially  as  we  have  stated;  its 
inability  to  induce  the  defendant  to  surren- 
der tbe  certificate,  or  to  permit  its  correc- 
tion; the  insolvency  of  the  defendant;  its 
want  of  a  speedy  or  adequate  remedy;  that 
tbe  defendant  threatened  and  was  about  tc 
negotiate  the  certificate;  and  tbe  irreparable 
damage  that  such  negotiation  would  entail 
upon  it  Plaintiff  further  offered  in  Its  com- 
plaint to  deliver  to  defendant  a  certificate 
of  deposit  for  $35,  and  prayed  for  a  manda- 
tory writ  of  injunction  requiring  defendant 
to  deliver  the  certificate  to  it  or  to  the  clerk 
of  the  court  for  a  temporary  writ  restrain- 
ing tbe  transfer  of  the  certificate,  and  for 
other  equitable  relief. 

In  due  time  a  temporary  restraining  order 
was  issued,  and  after  certain  proceedings  the 
defendant  answered,  admitting  the  receipt  of 
the  certificate  for  $315,  and  alleging  that  be 
had  paid  $315  in  money  to  the  bank  there- 
for. Tbe  insolvency  of  tlie  defendant  was 
not  denied  In  tbe  answer,  and,  in  an  aSidavit 
filed  by  blm  during  the  proceedings,  his  in- 
solvency was  admitted.  The  summons  was 
served  personally  on  tbe  defendant  on  June 
14th.  On  tbe  same  day  tbe  defendant  ne- 
gotiated the  certificate  of  deposit  by  purchas- 
ing from  a  clothing  bouse  a  suit  of  clothes', 
for  $15,  and  receiving  the  difference  between 
that  amount  and  the  face  of  tbe  certificate, 
$300,  In  cash.  The  court  found  that  tbe  de- 
fendant bad  transferred  tbe  certificate  of 
deposit  to  an  innocent  third  party,  for  value, 
after  the  commencement  of  the  suit,  and  the 
service  of  summons  upon  bim.  Other  gen- 
eral findings  were  in  favor  of  the  bank,  and 
the  defendant  was  ordered  by  the  court  to 
pay  in  to  the  clerk  of  the  court  for  the  use 
of  tbe  bank,  $280,  together  with  interest 
After  various  citations,  and  after  the  defend- 
ant had  been  committed,  he  paid  a  portion 
of  the  Judgment  and  thereupon  sued  out 
tbe  writ  of  error  upon  which  this  bearing 
proceeds. 

[1]  1.  On  the  trial  of  tbe  cause  on  its 
merits,  the  defendant  testified  unequivocally 
to  the  payment  of  $315  to  tbe  bank,  describ- 
ing with  great  accuracy  the  denomination  of 
the  bills,  their  appearance,  and  even  the  num- 
bers thereof;  that  Is,  as  to  14  of  them  which 
be  said  were  $20  gold  certificates,  numbered 
consecutively.  These  bills  the  defendant  con- 
tended were  new.  It  seemed  to  be  his  theory 
that  tbe  bank  bad  treated  them  as  bills  that 
had  never  been  emitted,  and  that  its  dis- 
crepancy in  cash  could  be  accounted  for  In 
this  way.  One  witness  introduced  by  de- 
fendant testified  that  he  bad  cashed  a  check 
for  defendant  a  few  days  before  the  trans- 
action in  question  in  which  he  had  paid  bim 
12  or  14  new  gold  certificates  such  as  de- 
fendant described.  His  wife  and  son  also 
testified  to  having  seen  blm  in  the  possession 
of  such  bills  at  or  about  the  date  of  tbe  de- 
posit. In  many  respects  defendant's  testi- 
mony, and   that  given   by   members   of  bis 
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family,  was  far  from  satisfactory,  particu- 
larly ou  the  question  of  the  source  from 
whence  be  had  acquired  the  funds  which  he 
deposited.  In  other  respects  the  testimony 
of  the  defendant  was  In  hopeless  conflict 
with  the  two  representatives  of  the  bank 
who  called  upon  him  prior  to  the  bringing  of 
the  suit  We  think,  from  a  reading  of  the 
record,  that  the  testimony  of  the  teller  who 
received  the  money  does  not  fairly  show 
that  he  had  any  distinct  recollection  as  to 
the  amount  of  money  he  received,  but  relied 
for  his  information,  upon  this  point,  on  what 
he  claims  the  ticket  made  out  by  him  at  the 
time  he  received  the  money,  and  which  he 
passed  to  the  clerk  as  hereinabove  detailed, 
discloses.  The  original  ticket  Is  brought  up 
by  bill  of  exceptions  and  is  before  us.  It 
must  be  admitted  that  the  figures  on  the  same 
might  well  be  taken  for  $315  Instead  of  $35. 
Indeed,  we  believe  they  would  be  so  under- 
stood and  read,  In  the  absence  of  all  other 
evidence,  by  an  ordinary  person.  An  expert 
witness  was  called  by  plaintiff,  who,  after 
examining  many  similar  tickets  made  by  the 
bank's  teller,  gave  It  as  his  opinion  that  It 
was  intended  by  the  teller  to  represent  $35, 
rather  than  $315.  We  think  It  very  ques- 
tionable whether  this  Is  a  subject  for  expert 
testimony,  and  would  be  Inclined  to  rule 
that  its  admission  was  erroneous  and  preju- 
dicial, had  the  case  been  tried  to  a  jury ;  but 
the  case  was  tried  to  the  court  without  a 
Jury — a  feature  to  which  we  shall  presently 
direct  our  attention. 

It  seems  probable  that  the  teller  Intended 
the  figures,  when  he  made  them,  to  represent 
$35,  and,  in  making  up  his  book  from  these 
tickets,  he  must  have  so  read  them.  Other- 
wise bis  account  and  his  cash  would  not  have 
balanced.  The  clerk  who  wrote  the  certifi- 
cate. It  will  be  remembered,  was  Intrusted 
with  no  cash  and  handled  none ;  his  duty  be- 
ing to  write  the  certificates,  drafts,  and  In- 
struments of  that  sort  from  the  memoranda 
furnished  him  by  the  teller.  Had  the  con- 
duct of  the  defendant  throughout  been  char- 
acterized by  open  frankness  and  honesty,  the 
correctness  of  the  trial  court's  judgment  might 
well  be  questioned.  But  he  admits  having 
twice  had  notice  of  the  bank's  claim  of  er- 
ror, and  it  seems  probable  that  he  received 
the  letter  written  by  the  bank,  which  did  not 
purport  to  state  what  the  error  consisted  of, 
but  simply  that  an  error  had  been  made,  and 
asked  him  to  call  that  the  same  might  be 
corrected.  There  had  been  an  error  made  by 
the  clerk  in  writing  the  defendant's  name  in 
the  certificate  of  deposit,  which,  as  we  have 
stated,  showed  the  name  as  W.  J.  Johnson 
instead  of  N.  J.  Johnson,  and  is  written  with 
unusual  legibility.  Moreover,  the  circum- 
stance and  time  of  the  negotiation  of  the  cer- 
tificate by  the  defendant,  as  detailed  above, 
is  suspicious,  to  say  the  least,  and  tends  to 
indicate  a  disposition  on  his  part  to  so  shape 
conditions  as  to  prevent  the  bank  from  profit- 
ing by  any  Judgment  that  it  might  obtain 


against  him.  We  are  satisfied  that  the  evi- 
dence Is  sufficient  to  sustain  the  Judgment 
which  the  trial  court  rendered  in  favor  of 
the  bank. 

[2-«]  2.  The  principal  contention  urged  In 
the  brief  filed  on  behalf  of  Johnson  is  predi- 
cated upon  the  refusal  of  the  trial  court  to 
grant  his  request  for  a  Jury.  The  correct- 
ness of  the  trial  court's  ruling  in  this  be- 
half turns  entirely  upon  whether  the  action 
was  one  at  law  or  equitable  in  its  natura 
If  a  law  case,  then  the  defendant  was  enti- 
tled to  a  Jury  trial.  If  the  action  was 
equitable,  the  defendant  was  not  entitled, 
as  a  matter  of  right,  to  a  trial  by  Jury,  and, 
if  a  Jury  had  been  called,  its  verdict  would 
have  been  merely  advisory  and  could  have 
been  disregarded  by  the  court  The  authori- 
ties on  this  question  have  been  collated  by 
Mf.  Justice  Bailey  in  McClelland  v.  BuUis, 
34  Colo.  79,  81  Pac.  771.  It  Is  true  that 
there  was  a  sharp  issue  of  fact  Involved  in 
the  case,  but  this  is  not  sufficient  or  neces- 
sarily Important  in  determining  whether  the 
action  was  legal  or  equitable.  "Issues  of 
law,  as  well  as  of  fact,  are  triable  by  the 
court  without  a  Jury,  subject,  of  course,  to 
the  discretion  of  the  court  to  submit  Issues 
of  fact  to  a  Jury,  whose  findings,  however, 
would  not  be  binding  upon  the  conscience  of 
the  chancellor."  Koch  v.  Story,  47  Colo.  339, 
107  Pac.  1005.  In  Cree  v.  Lewis,  49  Colo. 
100,  112  Pac.  327,  it  Is  said:  "The  fact  that 
plaintiff  asked  for  a  money  Judgment  Is  by 
no  means  decisive  that  the  action  was  one 
at  law."  And  at  page  101  of  49  Colo.,  at 
page  328  of  112  Pac,  same  case:  "Wrong- 
fully converting  funds  which  belong  to  an- 
other does  not  create  the  relation  of  debtor 
and  creditor,  and  nothing  more.  The  owner 
of  such  funds  may  resort  to  a  suit  in  equi- 
ty to  recover  them  if  the  facts  Justify  that 
character  of  action."  Again,  page  192  of  49 
Colo.,  at  page  328  of  112  Pac:  "The  fact 
that  plaintiff  might  have  contented  himself 
with  an  action  in  assumpsit  to  establish  and 
enforce  his  rights  did  not  destroy  his  right 
to  resort  to  a  court  of  equity  in  order-to  do 
so.  In  the  circumstances  of  this  case,  the 
choice  of  remedies  re.sted  with  him."  See, 
also,  Zobel  v.  Fannie  Bawlings  Co.,  49  Colo. 
134,  141,  111  Pac  843,  845,  wherein  It  U  rul- 
ed that:  "The  court,  having  obtained  juris- 
diction of  a  cause,  administers  both  equita- 
ble and  legal  relief  In  order  to  effect  com- 
plete determination  of  the  controversy  and 
to  settle  the  respective  rights  and  liabilities 
of  all  the  parties."  Kyle  t.  Shore,  18  Colo. 
App.  358,  71  Pac  895. 

In  the  case  at  bar  only  equitable  relief 
was  asked.  It  was  an  action  brought  solely 
for  the  purpose  of  correcting  a  written  in- 
strument so  that  the  same  might  speak  the 
truth  or  express  the  Intent  of  the  parties 
and  to  preserve  the  status  quo  pending  the 
action.  The  Instrument  upon  which  rthe 
suit  was  based  was  negotiable;  the  defeod- 


Digitized  by 


Google 


Colo.) 


NATHAN  T.  CROCSE 


287 


ant  was  threatening  to  negotiate  the  same; 
and  he  'was  Insolvent.  These  facts  are  un- 
disputed. "The  correction  of  mistakes  In 
written  Instruments,  occurring  by  accident, 
fraud,  or  otherwise,  has  been  one  of  the  ac- 
tnowledged  branches  of  equity  Jurisprudence 
from  the  earliest  history  of  the  court.  Tills 
Jurisdiction  exists:  First,  where  there  Is  a 
mutual  mistake;  second,  where  there  has 
been  a  mistake  of  one  party,'  accompanied  by 
fraud  or  other  Inequitable  conduct  of  the 
remaining  parties."  Graham  v.  Gulnn  (Tenn. 
C!h.  App.)  43  S.  W.  751. 

As  a  condition  precedent  to  the  plalntlfTs 
right  to  recover  in  this  case,  It  was  obliged 
to  establish  the  error  or  mistake  alleged  and 
procure  the  correction  of  the  outstanding 
certificate  of  deposit,  If  the  same  still  re- 
mained the  property  of  defendant.  This,  by 
all  the  authorities,  required  the  interposi- 
tion of  a  court  of  equity  or  a  tribunal  pos- 
sessing and  exercising  equitable  Jurisdiction. 
Indeed,  no  other  relief  was  sought.  "The 
right  to  have  an  issue  of  fact  tried  by  a 
Jury  Is  not  determined  by  the  nature  of  the 
issue,  but  by  the  character  of  the  action  in 
which  such  issue  Is  Joined."  Cree  v.  Lewis, 
supra.  "That  a  court  of  equity  has  power 
to  compel  the  surrender  of  a  worthless  or 
Invalid  bond,  or  other  Instrument,  which  is 
negotiable  and  unmatured,  and  consequent- 
ly in  a  condition  to  be  used  to  the  prejudice 
of  the  person  who  executed  It,  Is  a  doctrine 
too  familiar  to  need  the  citation  of  authori- 
ties In  its  support"  City  v.  Baker,  51  N.  J. 
Eq.  59,  26  AU.  327. 

For  other  authorities  supporting  the  con- 
clusion that  we  have  reached  that  this  Is  an 
equitable  action  and  triable  to  the  court 
without  a  Jury,  see  Ellsworth  y.  Holcomb,  28 
Ohio  St  66;  Rowland  v.  Entrekin,  27  Ohio 
St  47;  Lyle  v.  WlUlarason,  6  T.  B.  Mon.  (Ky.) 
142;  Goodloe  v.  McLanathan,  6  T.  B.  Mon. 
(Ky.)  310;  Monnett  v.  Turpie,  132  Ind.  482, 
32  N.  E.  328;  Wyche  v.  Greene,  11  Ga.  159; 
English  &  Co.  v.  Thorn,  96  Ga.  557,  23  S. 
E.  843;  Ivlnson  v.  Hutton,  98  U.  S.  79,  25 
L.  Ed.  66 ;  Gould  v.  Emerson,  160  Mass.  438, 
35  N.  E.  1065,  39  Am.  St  Rep.  601. 

The  Judgment  of  the  district  court  is  af- 
firmed. 


NATHAN  V.  CROUSBL 

(Court  of  Appeals  of  Colorado.    March  10, 
1913.) 

1.  UsB   AND   Occupation    (J   1*)— Right   of 

Recovebt— Demand. 

Where  plaintiff  bad  the  title  and  right  of 
possession  to  premises  occupied  by  defendant 
and  under  circumstances  sliowing  that  a  de- 
mand for  rent  would  have  been  useless,  he  was 
entitled  to  recover  the  reasonable  value  of  the 
use  and  occupation,  though  he  made  no  demand 
for  payment. 

[Ed.  Note. — For  other  cases,  see  Use  and  Oc- 
cupation, Cent  Dig.  H  1-11 ;    Dec.  Dig.  {  1.*] 


2.  Plicadino  (J  402*)— Cure  of  Bbbobs— Sub- 
sequent Pleadings. 

Error  in  that  a  declaration  was  inartifi- 
cially  drawn  and  more  nearly  stated  a  cause 
of  action  for  use  and  occupation  by  consent 
than  a  cause  of  action  founded  upon  trespass 
predicated  upon  wron^ul  possession  was  cured 
where  the  subsequent  pleadings  and  the  testi- 
mony, admitted  without  objection,  supported 
the  latter  theory  of  the  cause  of  action. 

[ISd.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {  1343;   Dec.  Dig.  i  402.*] 

Error  to  District  Court,  La  Plata  County ; 
Charles  A.  Pike,  Judge. 

Action  by  L.  J.  Nathan  against  Minnie  R. 
Crouse.  Decree  for  defendant,  and  plaintiff 
brings  error.     Reversed  and  remanded. 

Perkins  &  Main,  of  Durango,  for  plaintiff 
in  error.  Reese  McClosk^,  of  Durango,  for 
defendant  In  error. 

KING,  J.  Plaintiff  in  error  filed  his  com- 
plaint stating  two  causes  of  action.  The 
first  alleged  his  ownership  of  certain  real  es- 
tate in  the  city  of  Durango  and  his  right  to 
the  rents  and  profits  thereof,  and  that  de- 
fendant used  and  occupied  the  same  for  the 
period  of  one  year,  for  which  she  was  in- 
debted to  plaintiff,  and  demanded  judgmcut 
for  the  reasonable  value  uf  such  use  and 
occupation.  The  second  cause  of  action  was 
for  waste  committed  upon  said  premises 
during  defendant's  occupancy  thereof.  To 
both  causes  of  action  defendant  pleaded  a 
general  denial,  and  as  to  the  first  alleged 
that  the  real  estate  had  been  the  property 
and  in  possession  of  defendant's  mother; 
that  plaintiff,  through  fraud  and  misrepre- 
sentation, procured  a  deed  to  said  premises 
from  defendant's  mother,  and  that  suit  to 
set  aside  said  deed  had  been  commenced  by 
her  and  was  undetermined  at  the  time  of 
her  death,  and  was,  by  the  administrator  of 
her  estate,  continued  and  still  pending  dur- 
ing the  time  of  defendant's  alleged  occupan- 
cy; that  she  had  occupied  the  premises  as 
a  representative  of  said  estate,  and  in  no 
other  capacity ;  and  that  plaintiff's  claim.  If 
any,  was  against  said  estate.  For  reply  to 
the  affimiatlve  defense,  plaintiff  alleged  a 
Judgment  in  the  suit  mentioned  In  said  de- 
fense against  defendant's  mother  and  ad- 
mlnUstrator  and  In  favor  of  the  plaintiff, 
adjudging  the  plaintiff  herein  to  be  the  own- 
er and  entitled  to  the  possession  of  said 
premises,  and  alleged  that  the  possession 
and  occupancy  of  both  defendant  and  her 
mother  hud  been  wrongful  and  against  the 
will  and  consent  of  plaintiff.  The  cause 
was  tried  to  a  Jury  and  a  general  verdict  re- 
turned in  favor  of  the  defendant,  upon 
which  Judgment  was  rendered,  from  which 
plaintiff  took  said  cause  to  the  Supreme 
Court  for  review  upon  writ  of  error.  Plain- 
tiff established  legal  title  to  the  premises  by 
certain  deeds,  including  a  quitclaim  deed 
from  defendant's  mother,  and  by  a  decree  of 
the  district  court  adjudging  the  title  to  said 
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premleee  and  the  right  ef  poBsesalon  to  be 
In  plaintiff. 

[1]  The  court  refused  an  Instruction  re- 
quested by  the  plaintiff  directing  a  verdict 
In  favor  of  plaintiff  upon  the  first  cause  of 
action,  and,  among  other  things,  instructed 
the  jury  that  if  It  should  find  from  the  evi- 
dence tliat  the  defendant  and  her  mother 
had  occupied  the  premises  for  a  number  of 
years,  during  wUch  it  vras  understood  and 
agreed  that  no  rent  was  to  be  paid,  or  was 
paid,  for  said  premises,  and  that,  upon  the 
death  of  said  mother,  defendant  continued 
to  use  and  occupy  the  premises  without  any 
changed  relationship  in  regard  thereto,  or 
any  agreement  to  pay  rent,  or  demand  upon 
her  for  rent,  until  she  voluntarily  quit  the 
premises,  then  she  would  have  the  right  to 
presume  that  she  was  to  continue  to  occupy 
the  premises  in  the  same  manner  and  under 
the  same  conditions  as  existed  prior  to  the 
death  of  her  mother,  and  would  not  be  lia- 
ble to  the  plaintifl  for  the  use  and  occupa- 
tion of  the  premises.  This  instruction  was 
clearly  erroneous.  The  legal  title  was  in 
the  plaintiff,  and  both  the  title  and  right  of 
possession,  as  against  the  defendant's  an- 
cestor, were  established  by  decree  of  the  dis- 
trict court  and  were  res  judicata  as  to  the 
ancestor  and  as  well  to  the  defendant  claim- 
ing under  her.  The  allegations  of  fraud 
and  the  right  of  possession  were  settled  by 
the  decree  of  the  district  court  Defendant's 
occupancy  of  the  premises,  without  the  con- 
sent of  the  plaintiff,  was  admitted.  De- 
mand for  payment  of  rent,  under  the  facts 
disclosed,  was  not  required;  it  would  have 
been  nugatory.  There  was  no  evidence  sup- 
porting the  allegation  that  she  occupied  the 
premises  as  a  representative  of  the  estate. 
Plaintiff  was  entitled  to  a  peremptory  in- 
struction directing  a  verdict  in  his  behalf 
for  the  reasonable  value  of  the  use  and  oc- 
cupation of  the  premises  for  the  time  so  oc- 
cupied by  the  defendant,  as  shown  by  the 
evidence,  and  the  court  erred  in  refusing  to 
give  such  instruction. 

[2]  Defendant  in  error  contends  that  plain- 
tiff cannot  recover  upon  ills  complaint  for 
use  and  occupation  because  no  contractual 
relation  existed  between  plaintiff  and  de- 
fendant, and  urges  his  contention  in  an  able 
argument  supported  by  a  strong  array  of  au- 
thorities. Upon  trial  no  objection  was  made 
by  the  defendant  to  the  admission  of  testi- 
mony in  support  of  plaintiff's  complaint  upon 
the  ground  that  it  did  not  state  a  cause  of 
action,  or  that  the  evidence  was  inadmissi- 
ble under  the  pleadings.  While  in  form  the 
first  cause  of  action  was  more  nearly  allied 
to  the  common-law  declaration  for  use  and 
occupation  of  the  premises  by  consent  of  the 
plaintiff,  nevertheless  both  causes  of  action 
were  founded  upon  trespass  predicated  upon 
the  wrongful  posses-slon  of  the  defendant, 
and  waste  while  so  in  possession.    McClellan 


v.  Hurd,  21  Colo.  197,  203,  40  Pac.  445.  The 
first  was  in  effect  an  action  of  trespass  for 
mesne  profits  brought  after  regaining  pos- 
session of  the  realty.  38  Cyc.  1073 ;  West- 
ern Book  &  Stationery  Co.  v.  Jevne,  78  IIL 
App.  668;  Winkley  v.  Hill,  6  N.  H.  391; 
Scheffel  v.  Weiler,  41  III.  App.  85.  And, 
wherein  that  cause  of  action  was  inarti- 
flcially  or  insufficiently  stated,  the  defect 
was  cured  by  subsequent  pleadings  of  de- 
fendant and  plaintiff,  and  by  the  admission 
of  testimony  without  objection,  which  sup- 
ported that  theory  of  the  cause  of  action. 
Limberg  v.  Higenbotham,  11  Colo.  156,  17 
Pac.  481.  No  errors  are  assigned  nor  ob- 
jections urged  as  to  the  verdict  or  judg- 
ment upon  the  second  cause  of  action. 

There  is  no  dispute  as  to  the  value  of  the 
premises,  which  was  shown  to  be  at  least 
$30  per  month  for  10  months  and  17  days  of 
such  occupation.  For  the  reasons  given,  the 
judgment  upon  the  first  cause  of  action  is 
reversed,  and  the  cause  remanded,  with  di- 
rection to  the  district  court  to  enter  a  judg- 
ment in  favor  of  the  plaintiff  and  against 
the  defendant  for  the  sum  of  $317  as  of  the 
14th  day  of  June,  1909. 

Reversed  and  remanded. 


SANKEY  V.  CRAMER. 

(Court  of  Appeals  of  Colorado.     March  10, 
1913.) 

1.  Appeai.   ANn    Ebrob   <$    916*)— Review— 
SuPFiciENCT  or  Complaint. 

Where  the  complaint  relied  on  an  express 
contract,  and  also  attempted  to  state  a  cause 
of  action  on  quantum  meruit,  and  the  court 
Rave  an  instruction  signed  by  the  attorneys  for 
both  parties  that  plaintiff  had  elected  to  stand 
on  the  cause  of  action  for  quantum  meruit,  and 
no  exception  was  taken  to  the  instruction,  the 
court  on  writ  of  error  to  review  a  judgment  for 
plaintiff  would  assume  that  the  election  was 
made,  and  that  the  complaint  stated  a  good 
cause  of  action  on  quantum  meruit 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  3699-3706;  Dec.  Dig.  { 
916.*] 

2.  Brokers    (J    65*)— Commissions  — When 
Earned. 

A  broker  employed  to  use  his  best  endeav- 
ors to  sell  property  for  not  less  than  $20,000 
for  a  commission  of  $2,000  sought  to  induce  a 
corporation  to  take  the  property  for  $45,000  op 
$50,000,  of  which  he  was  to  receive  about  $11,- 
000,  and  the  balance  of  the  excess  of  $20,000 
to  go  to  two  stockholders  of  the  corporation  to 
pay  for  assistance  in  inducing  the  corporation 
to  purchase.  JUeld,  that  the  misconduct  de- 
prived him  of  any  commission  on  such  a  sale. 
[Bd.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  Sf  4&-60;  Dec  Dig.  $  65.*] 

3.  Brokers    (§    86*)— Commissions  — When 
Earned— Evidence. 

In  an  action  for  commissions  by  a  broker 
employed  to  procure  a  purchaser  of  property, 
evidence  held  not  to  support  a  finding  that  the 
broker  rendered  services  essential  to  entitle  him 
to  a  commission. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  fS  110-120;    Dec.  Dig.  $  86.*] 
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Error  to  IMsi^ct  CSoort,  Summit  Ooonty; 
Ciharles  D.  Cavender,  Judge. 

Action  by  Fred  C.  Cramer  against  R.  A. 
Sankey.  There  was  a  Judgment  tor  plain- 
tiff, and  defendant  brings  error.  Reversed 
and  remanded,  with  directions  to  enter  judg- 
moit  tor  defendant 

Valle,  McAllister  &  Valle,  of  Denver,  for 
plaintiff  In  error.  James  T.  Hogan,  of  Lead- 
vUIe.  for  defendant  In  error. 

OUKNINGHAM,  P.  J.  Tbe  appeal  orig- 
inally taken  in  this  case  was  by  the  Supreme 
Court  re-oitered,  on  stipulation,  as  pending 
<m  error,  before  transfer  to  this  court.  The 
action  was  brought  to  recover  a  commis- 
sion which  plaintiff  claimed  on  the  sale  of 
certain  mining  property.  Tbe  complaint  was 
filed  August  6,  1904.  The  first  paragraph  of 
the  complaint  alleges  that  the  amount  In- 
volved la  not  over  $2,000.  The  second,  that 
plaintiff  was  a  broker  engaged  in  selling 
mining  property.  Tbe  third  avers  that  on  or 
about  August,  1000,  the  plaintiff  and  de- 
fendant entered  Into  an  oral  agreement 
wliereby  plaintiff  was  to  act  as  broker  for 
defendant,  and  u»e  Ki»  hett  endeavors  to  tell 
certain  miming  property  for  defendant.  In 
the  fourth  paragraph  it  Is  alleged  that  the 
terms  of  the  agreement  required  plaintiff  to 
procure  a  purchaser  for  the  proiier^  at  a 
anm  not  1e*»  than  fiOfiOO,  for  which  plaln- 
tur  was  to  receive  as  a  commission  the  sum 
of  $2,000.  The  fifth  charged  that  plaintiff 
faithfully  performed  his  part  of  the  agree- 
ment, and  procured  a  purchater,  giving  the 
name  thereof.  This  paragraph  further  avers 
tbat  prior  to  July  1,  1901,  the  defendant,  as- 
certaining from  the  plaintiff  who  the  pros- 
pective purchasers  were,  communicated  with 
plalntUTs  prospective  purchasers,  and  there- 
after sold  the  premises  to  one  £dward  Kent, 
trustee  for  them,  for  $2S,000.  So  far  tbe 
complaint  Is  based  entirely  uiK>n  a  spedflc 
agreement  The  sixth  and  seventh  para- 
graphs apparently  attempt  to  state  a  cause 
of  action  based  on  quantum  meruit,  and  read 
as  follows: 

"Sixth.  That  for  the  purpose  of  complet- 
ing said  sale  the  said  defendant  requested 
tbls  plaintiff  to  go  from  his  home  In  Brecken- 
rldge,  Colo.,  to  meet  the  said  defendant  In 
Denver  on  or  about  the  18th  day  of  July,  A. 
T>.  1901,  which  said  plaintiff  did,  and  where 
and  when  said  plaintiff  further  assisted  de- 
fendant in  making  said  sale,  whereupon  de- 
fendant promised  and  agreed  in  cousidera- 
tl(»i  of  plaintiff's  labor  in  behalf  of  making 
and  consummating  said  sale  to  pay  him,  the 
said  plaintiff,  therefor. 

"Seventh.  That  tbe  said  commission  agreed 
upon,  to  wit,  the  sum  of  $2,000,  which  plain- 
tiff was  to  have  and  receive,  is  a  reasonable 
comi>en8atlon  for  gucb  labor  and  service  per- 
fSonned  by  plaintiff  for  defendant" 

[1J  Whether  these  two  paragraphs^  which 
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are  the  last  In  tbe  complaint,  state  a  cause 
of  action  on  quantum  meruit,  we  need  not 
determine,  for  the  reason  tbat  In  bis  first 
Instruction  to  the  Jury  the  trial  Judge  ad- 
vises them  tbat:  "The  plaintiff  has  elected 
to  stand  upon  this  latter  cause  of  action  and 
it  is  in  law  what  is  known  as  quantum  mer- 
uit" This  instruction  was  signed  by  the 
attorneys  for  both  tbe  plaintiff  and  defend- 
ant, and  no  exception  was  taken  to  it  We 
have  been  unable  to  find  when  in  tbe  record 
such  an  election  was  made,  but,  in  the  cir- 
cumstances Just  stated,  shall  assume  that 
such  election  was  made,  and  consider  the 
case  as  though  plaintiff  had  stated  a  good 
cause  of  action  on  quantum  meruit 

[2]  1.  The  record,  which  consiste  largely 
of  correspondence  between  the  parties,  dis- 
closes that  for  almost  a  year  the  plaintiff, 
acting  under  his  specific  contract,  unsuccess- 
fully attempted  to  effect  a  sale  of  tbe  prop- 
erty, and  during  all  this  time  he  represented 
to  the  defendant  that  he  was  selling  It  at 
$20,000  or  thereabouts.  At  times  he  was 
very  positive  that  he  had  found  a  purchaser, 
and  tbat  the  sale  would  be  consummated  if 
more  time  was  given  him,  and  the  defend- 
ant, from  time  to  time,  at  the  solicitation  of 
tbe  plaintiff,  granted  an  extension  of  time 
In  which  to  complete  the  sale.  Finally,  on 
May  30,  1001,  Sankey  wrote  Cramer  that  it 
was  his  intention  to  take  the  property  off  of 
the  market  if  it  was  not  sold  by  July  1st, 
and  again  on  June  22d,  in  a  letter,  he-  as- 
sured the  plaintiff  that  it  was  his  fixed  pur- 
pose to  take  the  property  off  of  the  market 
by  the  1st  of  July,  if  he,  Cramer,  had  not 
found  a  buyer  by  that  time. 

During  all  this  period  of  time,  from  Au- 
gust, 1900,  to  July,  1901,  the  plaintiff  was 
attempting  to  sell  the  property  to  the  Mecca 
Gold  Mining  Company  for  from  $45,000  to 
$60,000.  By  his  own  testimony  it  appears 
that  Cramer  was  to  receive,  If  he  could  in- 
duce the  Mecca  Company  to  take  the  proper- 
ty at  that  price,  something  like  $11,000  over 
and  above  his  commission  of  $2,000,  pro%-idcd 
for  in  the  agreement;  the  balance  of  the 
excess  was  to  go  to  two  other  stockholders 
In  the  Mecca  Company,  presumably  as  a 
recompense  for  assistance  they  were  to  ren- 
der Cramer,  who  was  also  a  stockholder  in 
the  Mecca  Company,  In  Inducing  that  com- 
pany to  purchase  the  property  at  the  price 
Cramer  was  holding  it  Tbe  record  also 
clearly  shows  that  Sankey  had  no  knowledge 
whatever,  prior  to  the  time  he  canceled  the 
sale  agreement,  that  Cramer  was  attempting 
to  get  anything  out  of  the  property  more  than 
bis  commission,  or  that  he  was  attempting  to 
sell  It  at  more  than  $20,000.  It  is  true  that 
Cramer  was  permitted  to  testify,  over  ob- 
jections made  on  behalf  of  the  defendant, 
that  he  bad  complained  at  the  time  of  the 
agreement  to  Sankey  that  $2,000  was  not  a 
sufficient  commission,  and  that  Sankey  then 
told  him  tbat  be  might  add  a  reaaonaUie 
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amount  to  the  price,  but  this  testimony 
was  Improper,  and  Its  admission  constituted 
reversible  error,  since  there  was  no  allega- 
tion In  the  complaint  whatever  to  warrant 
Its  admission.  On  the  contrary,  it  will  be 
seen  from  the  unequivocal  allegations  of  the 
complaint  that  he  was  to  receive  but  ?2,000. 
Further,  It  can  scarcely  be  contended  seri- 
ously that  to  add  $30,000  to  a  ?20,000  prop- 
erty Is  a  reasonable  raise.  We  have,  there- 
fore, this  situation,  which  prevailed  down  to 
July  1,  1901,  when  Sankey  took  the  proper- 
ty oft  the  market:  Cramer  was  co-operat- 
ing with  two  other  stockholders  of  the  Mec- 
ca Company  to  sell  the  property  to  his  own 
company  for  more  than  twice  the  minimum 
price  at  which  It  had  been  listed  with  him, 
and  for  his  own  unlawful  gain.  This  not- 
withstanding he  himself  alleges  in  his  com- 
plaint that  he  was  to  use  his  "best  endeav- 
ora  to  sell  for  said  defendant"  the  mining 
property  in  question  "at  a  sum  not  less  than 
$20,000,  for  which  said  services  the  pUHntiff 
was  to  have  and  receive  the  sum  of  $2000." 
This  was  such  a  palpable  violation  of  every 
rule  of  law  governing  the  relation  of  princi- 
pal and  agent  as  to  make  comment  Inade- 
quate and  the  citation  of  authorities  entire- 
ly unnecessary.  Had  Cramer  succeeded  in 
selling  the  property  for  $50,000,  Sankey  could 
have  in  a  proper  action  recovered  not  only 
the  excess,  but  the  commission  of  $2,000, 
had  the  plaintiff  retained  that  sum.  A 
similar  situation  Is  discussed  at  length  In 
Collins  V.  McClurg,  1  Colo.  App.  349,  29  Pac. 
299.  We  adopt  the  views  therein  expressed 
as  our  own,  and  approve  the  authorities 
there  cited. 

[3]  2.  Looking  upon  the  testimony  of  the 
plaintiff  in  its  most  favorable  light,  and 
disregarding  entirely  the  very  satisfying  tes- 
timony given  on  behalf  of  defendant,  which 
squarely  contradicts  that  offered  by  the  plain- 
tiff, the  only  services  that  plaintiff  rendered 
to  defendant,  after  the  defendant  took  the 
property  from  his  hands,  consisted  of  a  trip 
from  Breckenridge  to  Denver,  made  by  the 
plaintiff  at  the  suggestion  of  the  defendant, 
which  covered  a  day's  time.  On  that  day  the 
defendsint  sold  the  mine  for  $25,000  to  one 
Kent,  trustee,  who,  it  developed  afterwards, 
was  purchasing  it  for  the  Mecca  Company. 
The  plaintiff  testified  that  he  urged  the  de- 
fendant not  to  accept  $20,000  for  It,  as  he 
was  about  to  do,  and  says  that  he  told  the 
defendant  then  that  he  was  presenting  it  to 
the  Mecca  Company  for  $45,000.  By  much 
persuasion  (so  plaintiff  testified)  he  Induced 
the  defendant  to  raise  the  price  of  the  prop- 
erty from  $20,000  to  $25,000,  and  thereby  the 
defendant  received  $5,000  more  for  the  prop- 
erty than  he  otherwise  would  have  done. 
For  his  services  in  this  behalf  he  has  been 
allowed  a  Judgment  of  $2,000.  There  Is  no 
testimony  whatever  to  show  what  such  serv- 
ices are  worth,  and  the  only  evidence  In  the 
entire  case  on  the   value  of  services   was 


that  offered  by  the  plaintiff,  who  said  that  10 
per  cent,  was  a  very  reasonable  commission. 
This  testimony  was  given  without  any  ref- 
erence to  the  particular  property,  the  amount 
at  which  it  was  being  sold,  the  labor  render- 
ed, the  going  rate  of  commissions,  or  any- 
thing of  that  sort  The  plaintiff  did  not  s^l 
the  property  at  all,  but  for  nearly  a  year, 
by  his  own  wrong,  he  prevented  a  sale  satis- 
factory to  the  defendant  being  made.  The 
testimony  shows  that  during  the  day  that 
plaintiff  was  in  Denver  he  did  not  say  a 
word  to  the  prospective  purchaser,  or  even 
see  him.  There  is  nothing  in  the  letter  of 
Sankey  to  Cramer  Inviting  him  to  come  to 
Denver  indicating  that  he  desired  him  to 
come  to  assist  In  making  a  sale,  and  there 
is  not  a  word  in  the  record  to  show  that 
he  ever  asked  him  to  assist  in  closing  the 
deal  on  the  day  it  was  made.-  Bat  the  let- 
ter from  Sankey  to  Cramer,  wherein  the 
former  invited  the  latter  to  come  to  Denver, 
does  clearly  show  that  Sankey  desired  to 
give  Cramer  an  opportunity  to  buy  the  prop- 
erty at  whatever  price  he,  Sankey,  might  de- 
cide to  sell  it  While  on  the  stand  Sankey 
testified  that,  when  he  met  Cramer  In  Den- 
ver, he  told  him  that  he  had  been  offered 
$25,000  for  the  p.-operty,  and  pursuant  to 
his  previous  assurances  he  now  offered  Cra- 
mer the  refusal  of  the  property  at  the  same 
price  and  upon  the  same  terms  as  to  pay- 
ments; that  Cramer  declined  to  accept  the 
property,  or  to  take  it  at  that  price.  Al- 
though he  was  on  the  stand  thereafter, 
Cramer  does  not  dispute  this  testimony.  We 
think  it  fair  to  assume  that  Sankey's  only 
purpose  In  Inviting  Cramer  to  come  to  Den- 
ver was  prompted  by  motives  of  good  faith, 
and  a  desire  to  keep  his  word  with  Cramer 
and  to  give  him  an  opportunity  to  purchase 
the  property  If  he  was  then  in  a  position  to 
do  so.  The  testimony  of  Cramer  as  to  the 
new  promise  or  agreement  of  Sankey  to  pay 
him  for  his  services  rendered  in  Denver  on 
the  date  of  the  sale  is  as  follows:  "Q.  Did 
he  [meaning  Sankey]  tell  you  what  he  sold 
It  [meaning  the  mining  proi>erty]  to  those 
people  for?  A.  He  said  he  sold  it  for  $25,- 
000  when  he  came  back  [meaning  when  he 
came  back  from  an  Interview  after  having 
left  witness  Cramer].  1  told  him  I  had  earn- 
ed my  commission  and  was  entitled  to  It 
and  should  have  It  /  do  not  rem-ember  his 
exact  words,  hut  I  think  he  said,  TTou  shall 
have  it;  you  have  worked  hard  on  this  and 
have  earned  your  commission.'  I  do  not  re- 
call any  further  conversation  with  Mr.  San- 
key, •  •  •  and  I  think  he  went  home 
from  Denver  on  the  next  day."  It  Is  upon 
testimony  of  this  character  that  this  Judg- 
ment, if  upheld,  must  rest  We  think  It  Is 
quite  Insufficient  Furthermore,  it  appears 
that  Cramer  never  made  any  demands  upon 
Sankey  for,  or  mention  of,  his  commission 
until  the  complaint  was  filed,  more  than 
three   years   thereafter,   and  this   notwlth- 


Bigitized  by 


Google 


Colo.) 


FAKMEBS'  HIOH  lilNE  CAKAL  «  RESEBYOIR  CO.  y.  WOUFF 


291 


standing  mnclk  correspoadence  passed  be- 
tween the  two  men.  During  the  time  In- 
tervening between  the  date  of  the  sale  of 
the  property  and  the  bringing  of  this  action 
the  record  discloses  that  Cramer  remitted 
money  to  Sankey  for  rents  which  the  for- 
mer had  collected  for  the  latter.  It  further 
appears  that  Cramer's  attorney,  under  his 
Instructions,  wrote  to  the  officers  of  the  Mec- 
i-a  Mining  Company  on  July  13,  1901,  de- 
manding from  these  officers  pay  for  Cramer's 
services  in,  making  The  sale  of  defendant's 
l>roperty  to  them,  and  bis  attorney  advised 
them  that  he  had  been  retained  by  Cramer 
to  collect  by  due  process  of  law  from  these 
officers    the   amount   of   plaintiff's   demand. 

3.  The  trial  court  committed  other  prej- 
udicial error  in  the  admission  and  rejection 
of  testimony,  the  giving  and  refusing  of  In- 
structions, and  in  remarks  made  to  counsel 
during  the  trial  in  the  presence  of  the  Jury, 
wtilch,  because  of  the  conclusion  at  which 
we  have  arrived  as  to  the  disposition  to  t>e 
made  of  the  case,  it  will  not  be  neceeeary  to 
consider. 

In  view  of  the  conduct  of  the  plaintiff  in 
tills  case,  as  established  by  his  own  testi- 
mony, and  by  letters  Introduced  on  behalf  of 
defendant,  which  were  received  without  ob- 
jection, and  which  could  not  be  altered  or 
explained  away  on  a  subsequent  trial,  the 
ends  of  Justice  require  that  the  Judgment  In 
this  case  should  be  reversed  and  the  case 
remanded  with  direction  to  the  trial  court 
to  enter  a  Judgment  in  favor  of  defendant, 
which  Is  accordingly  done. 

Reversed  and  remanded,  jgrlth  directions. 


FARMERS'  HIGH  LINE   CAXAL   &  RES- 
ERVOIR CO.  et  aL  v.  WOLFF  et  al. 

(Court  of  Appeals  ot  Colorado.    March  10, 
1913.) 

1.  Waters  and  Wateb  Cocbses  (§  145*)— -Ib- 
KiGATioN— Change  in  I'oist  of  Divebsion. 

Where,  in  proceedincs  to  secure  permission 
to  change  the  point  of  diversion  of  water  riglits, 
it  appeared  that  such  change  would  decrease  the 
amount  of  return  or  seepage  water  to  the  In- 
jury of  junior  water  rights,  the  petition  should 
have  t)een  denied ;  the  junior  approprlators  hav- 
ing a  vested  right  in  the  continuance  of  the 
conditions  existing  when  they  made  their  ap- 
propriations, unless  the  change  can  be  made 
without  injury  to  such  right. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  20;  Dec.  Dig.  < 
145.*] 

2.  Appeal  and  Ebbob  (g  1011*)— Findir-os— 

EVIDENCK— WaTEBS    AND    WATBB    COUBBEB. 

While  the  findings  of  the  trial  court  on 
conflicting  evidence  are  conclusive  on  appeal  in 
proceedings  to  secure  permission  to  change  the 
point  of  diversion  of  water  rights,  this  rule  does 
not  apply  to  finding*  in  respect  to  questions  up- 
on which  there  is  no  sutMtantial  conflict  in  the 
evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  39SJ-.3980;  Dec.  Dig.  § 
lOll.*] 


3.  Waixbb  and  Wateb  CornsKS  (S  145*)— Ib- 
BiOATioN— Change  in  Point  of  Divebsion. 

The  right  to  change  the  point  of  diversion 
of  water  for  irrigation  purposes,  when  it  exists, 
is  a  property  right,  but  it  does  not  exist  unless 
it  can  be  exercised  without  injury  to  other  vest- 
ed rights,  nor  can  it  be  exercised  until  permis- 
sion has  been  obtained  In  a  special  statutory 
proceeding  of  the  character  authorized  by  Laws 
1903,  p.  278,  as  amended  by  Laws  1005,  p.  244 
(Rev.  St.  1908,  §  3289;  Mills'  Ann.  St  [1912 
Ed.]  i  3812). 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  |  20;  Dec.  Dig.  { 
146.*] 

4.  Watebs  and  Wateb  Covbses  (|  152*)— Ib- 
bjoation— Change  or  Point  of  Divebsion 
— Bubden  of  Pboof. 

The  holder  of  a  water  right,  who  asserts 
the  right  to  change  the  place  of  diversion,  has 
the  burden  of  proving  that  such  change  will 
not  injuriously  affect  the  vested  rights  of  oth- 
ers, although  this  may  involve  the  proof  of  a 
negative. 

[Ed.  Note.— For .  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  gj  156,  157:  Dee. 
Dig.  i  15Z*] 

5.  Watbbs  and  Watbb  CotTBSKS  (§  145*)— Ib- 
BiOATioN— Change  in  Point  of  Divbbsion 
— Injuby  to  Subbtantiai,  Riout. 

For  an  injury  to  the  holder  of  junior  wa- 
ter rights  to  deprive  the  holders  of  senior  wa- 
ter rights  of  any  right  to  ctiange  the  point  of 
diversion,  it  is  sufficient  that  the  injury  be 
substantial  and  not  necessary  ttiat  it  l>e  in 
proportion  to  the  right  sought  to  be  changed. 
[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Conrses,  Cent  Dig.  i  20;  Dec.  Dig.  f 
145.*] 

6.  Watbbs  and  Watxb  Coubses  (S  152*)— Ib- 
bigation— Change  in  Point  of  Divbbsion  ' 
— Admissibilitt  or  EJ\'idence. 

In  a  statutory  proceeding  to  secure  per- 
mission to  change  tiie  point  of  diversion  of 
water  rights,  evidence  of  nonuser  of  the  water 
by  plaintilTs  was  inadmissible  to  show  that  they 
had  abaudoned  their  water  rights;  abandon- 
ment not  being  properly  an  issue  in  such  pro- 
ceeding. 

(Ed.  Note.— For  otlier  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  if  156,  157;  Dec. 
Dig.  i  152.*] 

7.  Watebs  and  Wateb  Coitbbes  (§  152*)— Ib- 
BioATioN — Change  in  Point  of  Divebsion 
— Admissibilitt  of  Evidence. 

Such  e\idpnce  was  admissible,  however,  on 
the  question  of  the  injurious  effect  that  a 
change  might  have  on  the  water  rights  of  a 
junior  appropriator. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  Sj  156,  157;  Dec. 
Dig.  i  152.*] 

8.  Constitutionai,  Law  (S  309*)— Statutes 
rt  85*)— Waters  and  Water  CoimsES  (S 
l28*)  —  Unifobmity  of  Pbocbdube  —  Dub 
Pkocess  of  Law. 

Act  of  1903  entitled  "An  act  in  relation  to 
the  procedure  in  changing  the  point  of  diversion 
of  the  rights  to  use  water  from  the  streams  of 
the  state"  (Laws  190S,  p.  27S),  as  amended  by 
Laws  1905,  p.  244  (Rev.  St  1908,  $  3289; 
Mills'  Ann.  St  [1912  Ed.]  i  3S12).  relative 
to  service  of  process,  is  not  violative  of  the 
constitutional  requirements  as  to  uniformity  of 
proceedings  and  due  process  of  law. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §S  929,  930;  Dec.  Dig.  { 
309;*  Statutes,  Cent  Dig.  §S  94,  95;  Dec.  Dig. 
8  85;*  Waters  and  Water  Courses,  Cent  Dig. 
§  143;  Dec  Dig.  i  128.*] 


>For  othsr  cases  see  ssms  topic  and  section  NUMBER  Id  D«c.  Dig.  A  Am.  Dig.  Ker-Ilo.  Series  A  Rep'r  Indexes 
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8.  Waters  and  Watkb  Coubhbs  (I162*)— Ie- 

BIOATIOR    —     PbOCEEDIROB    TO     DKTKBKINX 
PSIOBITT. 

The  proceedings  ander  the  irrigation  acti 
of  1879,  p.  94,  and  1881,  p.  142,  to  determine 
priority  of  water  rights,  are  purely  statutory 
and  are  in  the  nature  of  police  regulations  to 
secure  the  orderly  distribution  of  water,  and 
the  rules  covering  ordinary  civil  actions  are  not 
always  applicable. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i|  166,  167;  Dec. 
Dig.  t  162.'] 

10.  Watbbs  and  Wateb  CotrBssa  ({  162*>— !>• 

BIOATION— CUANOE  IN   POINT  Or  DiVXBSION 

— Sebvice  or  Pbocsss. 
In  a  special  statutory  proceeding  under  Laws 
1903,  p,  278,  as  amended  by  Laws  19(KS,  p.  244 
JRev.  St  1908,  f  3289,  MilU'  Ann.  St  [1912  Ed.] 
1 3S12),  to  secure  permission  to  change  tbp  point 
of  diversion  of  water  rights,  persons  whose  wa- 
ter rights  would  be  directly  affected  by  the 
change  were  entitled  to  personal  service  and  a 
published  notice  was  not  sufficient  as  to  them. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  |(  166,  167;  Dec. 
Dig.  i  152.  •] 

11.  Waters  and  Water  CorRSEs  (J  VS2*)—1r- 

BIOATION— GEANOS  IN  POINT  OV  DiVKBfflON 

—Process. 

That  two  copies  of  the  notice  in  proceed- 
ings under  Laws  1903.  p.  278,  as  amended  by 
Lews  1905,  p.  244  (key.  St  1908,  {  3289; 
Mills'  Ann.  St  [1012  Ed.]  {  8812),  were  posted 
outside  the  irrigation  district  was  immaterial, 
where  the  notice  was  duly  posted  within  the 
district;  the  posting  of  the  two  notices  outside 
being  in  excess  of  the  requirements  of  tlie  statute. 

WHd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  {{  166,  167;  Dec. 
Dig.  f  152.*] 

Appeal  from  District  Court,  City  and 
Ooanty  of  Denver. 

Petition  by  John  Wolff  and  another  for 
a  decree  permitting  a  change  in  the  point  of 
diversion  of  certain  water  rights,  and  the 
Farmers'  High  Line  Canal  &  Reservoir  Com- 
pany and  others  protest  Judgment  for  pe- 
titioners and  protestanta  appeaL  Berersed 
and  remanded. 

See,  also,  126  Pac.  576. 

C.  B.  Whltford  and  Henry  B.  May,  both 
at  Denver,  for  appellants.  Thomas  &  Thom- 
as and  John  B.  Sndth,  all  of  Denver,  for, 
appellees. 

KING,  T.  John  Wolff  and  Mlers  Fisher 
presented  their  Joint  petition  under  the  pro- 
visions of  the  statute  (Sess.  Laws  1903,  p. 
278  et  seq.;  Rev.  St  1908,  (  3226  et  seq.) 
praying  for  a  decree  permitting  a  change  In 
the  point  of  diversion  of  certain  adjudicated 
water  rights  In  water  district  No.  7,  to  wit: 
Seven  second-feet  of  decreed  priority  No.  11, 
from  the  headgate  of  the  Kershaw  ditch, 
and  five  second-feet  of  decreed  priority  No. 
16,  from  the  headgate  of  the  Fisher  ditch 
to  the  headgate  of  the  Rocky  Mountain 
ditch.  It  was  alleged  that  the  Kershaw 
Ditch  Company,  a  corporation,  was  the  own- 
er of  the  Kershaw  ditch  which  was  awarded 
16  second-feet  of  w^ater  by  decree  entered 
In  18S4,  and  that  i)etitiouers  w»e  the  own- 


ers. In  severalty,  of  certain  ithares  of  the 
capital  stock  of  said  company,  by  reason  of 
which  the  petitioner  Wolff  was  entitled  to 
the  use  of  2%,  and  the  petitioner  Fisher 
to  4%,  second-feet  of  water  so  awarded; 
that  Fisher  was  the  owner  of  the  Fisher 
ditch,  whldi,  under  said  adjudication,  was 
awarded  36  cubic  feet  of  water  per  second, 
out  of  which  he  asked  to  change  6  second- 
feet  The  Kershaw  ditch  had  Its  headgate 
and  was  used  to  water  lands  on  the  north 
side  of  Clear  creek,  and  the  Fisher  ditch  on 
the  south  Bide.  The  headgate  of  the  Rocky 
Mountain  ditch  was  on  the  sonth  side  of 
Clear  creek  about  10  miles  further  np  the 
stream  than  the  headgates  of  the  ditches 
from  which  the  water  was  to  be  removed, 
and  distributed  Its  water,  generally,  to  an- 
other water  shed.  Of  the  protestants,  the 
Farmers'  High  Line  Canal  &  Reservoir  Com- 
pany, a  corporation.  Is  the  owner  of  the 
Farmers'  High  Line  Canal,  having  Its  bead- 
gate  stlU  further  np  the  stream  than  the 
Rocky  Mountain  ditch,  and  the  owner  of 
priority  No.  9  for  39.80  and  priority  No.  67 
for  164  second-feet;  the  Colorado  Agricul- 
tural Ditch  Company,  a  eorporatlon,  is  the 
owner  of  the  Colorado  Agricultural  ditch; 
and  the  Lower  Clear  Creek  Ditch  Company, 
a  corporation,  the  owner  of  the  Clear  creek 
and  Platte  riv«r  ditch,  both  having  large 
priorities  Junior  to  petlttoners'.  and  takln? 
their  water  from  the  nortb  side  of  Clear 
creek  below  the  ditches  of  petitioners. 

Protestants  daim  that  all  the  waters  of 
Clear  creek  have  been  appropriated  and  de- 
crees rendered  for  many  times  the  normal 
flow  of  the  stream  at  ordinary  stages,  mak- 
ing It  necessary  to  enforce  the  decrees  each 
season  to  supply  the  ditches  In  the  order  of 
seniority;  that  by  reason  of  the  location  of 
petitioners'  headgates  near  the  mouth  of  the 
stream,  and  the  large  area  of  Irrigated  lands 
further  up  the  stream  the  drainage  of  which 
is  toward  and  Into  the  natural  stream  above 
such  headgates,  the  waters  of  said  stream 
have  been  and  constanUy  are  augmented  be- 
tween the  points  at  which  the  waters  osed 
by  petitioners  have  beoi  diverted,  and  the 
headgate  of  the  Rocky  Mountain  ditch,  at 
which  they  wish  to  divert  12  second-feet,  to 
such  an  extent  that  much  of  the  time  the 
entire  amount,  and  at  all  times  a  substantial 
part,  of  the  water  used  by  petitioners  has 
been  supplied  by  such  return  waters,  with- 
out requiring  a  demand  for  much.  If  any,  of 
the  natural  flow  as  distinguished  from  said 
return  waters;  and  further  that  the  ditches 
of  petitioners  and  all  the  lands  irrigated 
thereby  lie  near  and  sloping  to  the  creek, 
so  that  all  waste,  seeipage,  and  surplus  from 
irrigation  return  quickly  to  the  stream  above 
the  headgates  of  certain  of  the  protestants' 
ditches;  that  those  conditions  have  existed 
fbr  40  years,  and  so  existed  at  the  times 
protestants  made  their  appropriations  Junior 
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to  petitioners';  and  tbat  a  change  of  the 
point  of  diversion  of  12  second-feet  of  wa- 
ter to  a  place  10  miles  farther  up  the  stream 
and  above  these  sources  of  supply  by  return 
waters  will  require  the  withdrawal  of  that 
entire  quantity  a  part  of  the  time  from  the 
natural  flow  above  the  headgate  of  the 
Bocky  Mountain  ditch,  which  must  neces- 
sarily be  taken  from  the  Junior  decree  of 
the  Farmers'  High  Line  Ditch  and  other 
ditches  similarly  situated,  and  will  also  de- 
tract, in  a  substantial  measure,  from  the 
quantity  which  other  ditches  between  the 
two  places  of  diversion  and  below  petition- 
ers' present  diversion  and  use  have  used  and 
are  entitled  to  receive.  Other  claims  are 
made,  sudi  as  loss  of  seepage  from  the 
amount  sought  to  be  changed,  nonuser,  aban- 
donment, enlarged  use  at  the  new  point 
of  use,  that  the  former  decree  is  void  or 
excessive  from  which  injury  is  asserted; 
some  of  which  wlU  be  considered.  The  pe- 
tition was  granted. 

The  testimony  is  voluminous,  the  taking 
thereof  extending,  intermittently,  over  a 
period  of  one  year,  and  this,  together  with 
the  law  applicable  thereto,  was  carefully  con- 
sidered by  the  trial  court  and  its  findings  of 
fact  and  conclusions  of  law  made  a  part  of 
the  record.  The  court  ruled  that,  Inasmuch 
as  the  right  to  change  the  point  of  dlver- 
Eion  of  water  rights  la  a  vested  property 
right,  It  was  not  Incumbent  upon  the  peti- 
tioners to  prove  that  Injury  would  not  re- 
sult to  others  by  the  change  prayed  for  in 
order  to  eetablUb  a  prima  facie  case,  but 
tbat  the  burden  was  on  respondents  to  prove 
Injury  to  their  vested  rights;  and  further 
that  respondents  were  bound  to  show  not 
only  that  the  injury  claimed  was  to  a  vested 
right  held  by  them,  but  tbat  the  vested  right 
BO  injured  was  equivalent  in  proportions,  as 
well  as  character,  to  that  of  petitioners,  and 
of  a  fixed  or  determinate  quantity,  so  that 
the  court  could  impose  terms  to  prevent  the 
Injury,  as  provided  by  statute,  or,  if  impossi- 
ble to  fix  terms  and  conditions  by  which  the 
Injurious  effect  could  be  prevented,  or  the 
parties  affected  be  protected,  deny  the  ap- 
plication in  toto,  and  also  held  that  the  vest- 
ed rights  presented  by  respondents  for  the 
consideration  of  the  court  as  Injuriously 
affected  were  seepage  rights,  pure  and 
simple. 

The  process  of  reasoning  by  which  a  court 
reaches  its  conclusion  is  of  slight  consequence 
If  the  correct  conclusion  is  reached.  But,  as 
we  do  not  agree  with  the  conclusion  of  the 
trial  court,  we  deem  it  proper  to  note  the 
foregoing  statements  and  conclusions,  because 
we  think  they  are  responsible  for  the  court's 
ultimate  finding  that  injury  would  not  re- 
sult from  the  change  granted. 

[1]  The  only  issue  raised  and  supported 
by  the  evidence  necessary  to  consider  here  is 
as  to  the  quantity  of  return  waters  and  its 
effect  upon  the  conditions  tbat  will  be  dis- 


turbed by  the  change.  The  evidence  as  to  the 
augmentation  of  the  stream  by  return  waters 
la  conflicting  as  to  quantity  only.  Nearly  all 
the  testimony  on  that  subject  was  from  the 
witnesses  offered  by  respondents,  and,  being 
decisive  of  the  case,  will  be  noticed  some- 
what in  detail.  Ralston  creek  Is  a  tributary 
of  Clear  creek  and  enters  tbat  stream  be- 
tween the  old  point  and  the  new  point  of 
diversion;  but  there  is  no  evidence  that  It 
Increases  the  supply  of  the  stream,  except  as 
it  gathers  return  or  flood  waters.  Several 
engineers,  whose  qualiflcaUons  were  admit- 
ted, testified.  Thomas  Grieve,  civil  engineer 
and  hydrographer  in  the  office  of  the  state 
engineer,  took  observations  and  measurements 
from  the  head  of  the  stream  to  a  point  below 
petitioners'  ditches,  from  which  he  found  a 
total  gain  of  11.9  second-feet,  which  be  desig- 
nated as  seepage.  Charles  W.  Beach,  dep- 
uty state  engineer,  took  observations  and 
measurements  for  several  days  for  the  pur- 
pose of  ascertaining  the  amount  of  the  re- 
turn waters,  from  which  he  computed  a  gain 
from  seepage  between  the  Rocky  Mountain 
ditch  and  a  point  Just  below  petitioners' 
ditches  of  13.72  second-feet  The  difference 
between  the  estimates  of  these  two  engineers 
may  be  accounted  for  by  the  different  times 
in  the  year  when  the  observations  were  made. 
This  witness  made  an  excellent  statement 
of  the  reason  why  Injury  will  result  from  the 
proposed  change,  when  he  said:  "The  change 
would  move  the  point  of  diversion  above  some 
of  the  sources  of  supply.  The  removal  up  the 
stream  would  be  a  tax  on  the  Junior  decrees 
further  up."  C  C.  Schrontz,  a  civil  engineer, 
an  employe  in  that  capacity  of  a  reservoir 
company,  took  observations  extending  over  a 
long  period  of  time  for  the  purpose  of  ascer- 
taining and  advising  his  company  whether 
surplus  waters  from  this  stream  could  be 
found  in  sofiiclent  quantify  to  Justify  the 
construction  of  reservoirs  for  storage  for  ir- 
rigation purposes.  His  computations  and 
estimates  were  made  from  his  own  observa- 
tions and  measurements,  coupled  with  re- 
ports of  the  state  engineer  and  measurements 
of  the  stream  covering  a  period  of  years 
made  by  employes  of  the  government.  His 
testimony  is  that,  while,  during  the  time  of 
his  examination,  but  73,000  acre-feet  of  water 
came  into  the  district,  96,000  acre-feet  were 
actually  distributed  by  the  ditches  and  used, 
from  which  he  concludes  tbat  the  difference, 
approximating  23,000  acre-feet,  arises  from 
seepage  waters,  practically  all  of  which  would 
come  into  the  stream  or  ditches  below  the 
headgate  of  the  Rocky  Mountain  ditch.  Two 
acre-feet  are  shown  to  be  sufficient,  generally, 
to  Irrigate  one  acre  of  land.  Consequently  the 
return  waters,  which  this  engineer  found, 
would,  with  economical  use,  irrigate  11,000 
acres  of  land.  It  is  equivalent  to  one  billion 
cubic  feet  of  water. 

Certain   water  commissioners  and   others, 
whose  observations  and  experience  qualified 
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them  to  testify  Intelligently  as  to  tbe  facts, 
estimated  tbe  seepage  (which  word  is  used 
by  all  tbe  witnesses  to  Include  all  return 
waters)  at  from  10  to  50  second-feet  during 
the  irrigation  season,  the  higher  amount 
being  in  flood  season,  the  estimates  being  an 
average  of  20  or  more  second-feet  during 
the  entire  irrigation  season.  One  of  these 
witnesses  testified  that,  when  but  40  second- 
feet  of  the  natural  flow  was  passing  the 
headgate  of  tbe  Rocliy  Mountain  dltcb,  all 
the  ditches  below  that  point  were  fully  sup- 
plied; the  quantity  used  being  many  times 
40  second-feet. 

If  the  testimony  of  the  foregoing  witness- 
es be  accepted  as  substantially  correct,  there 
can  be  no  other  conclusion  than  that,  at  prac- 
tically all  times  during  the  irrigation  season, 
not  only  the  petitioners'  ditches,  but  all 
ditches  between  the  two  points  of  diversion, 
can  be  and  have  been  supplied  in  a  large 
measure  by  return  waters  which  there  make 
up  the  body  of  the  stream;  and  therefore  the 
change  in  point  of  diversion  must  necessarily 
injure  the  ditches  further  up  the  stream  to 
the  full  extent  of  the  amount  changed  dur- 
ing a  considerable  portion  of  the  irrigation 
season.  The  clear  preponderance  of  the  ev- 
idence sustains  this  view. 

12]  Counsel  for  appellees  contend  that  there 
is  a  conflict  in  the  evidence,  and  therefore 
the  flndlugs  of  the  trial  court  should  be  re- 
garded as  conclusive  upon  this  court.  That 
such  rule  applies  to  this  proceeding  is  set- 
tled in  Wadsworth  D.  Co.  v.  Brown,  39  Colo. 
57,  88  Pae.  10(K),  And  upon  a  number  of  mat- 
ters that  were  litigated,  upon  which  extended 
evidence  was  talcen,  the  rule  is  applicable 
and  accepted  as  conclusive  in  this  case.  But, 
upon  the  question  of  augmentation  of  the 
stream  by  return  waters  between  the  two 
points  of  diversion,  there  is  no  substantial 
conflict  in  the  evidence.  This  case  comes 
within  and  is  controlled  by  tbe  reasoning  as 
well  as  the  ruling  of  the  Supreme  Court  in 
Bates  V.  Hall,  44  Colo.  360,  98  Pac.  3,  and 
Vogel  et  al.  v.  Minnesota  Canal  Co.,  47  Colo. 
534,  107  Pac.  1108,  in  which  It  was  said  that, 
from  the  conditions  there  existing,  injury  to 
junior  appropriators  would  necessarily  re- 
sult. 

As  against  the  change  sought  by  petition- 
ers, the  junior  appropriators  had  a  vested 
right  in  the  continuance  of  the  conditions 
that  existed  on  the  stream  at  and  subsequent 
to  the  time  they  made  their  appropriations, 
unless  the  change  can  be  made  without  in- 
Jury  to  such  right  Vogel  et  al.  v.  Minnesota 
Canal  Co.,  supra.  That  right  is  a  "vested 
right"  which  respondents  contend  will,  by  the 
change,  be  disturbed  to  their  injury.  As  ap- 
plied to  the  Farmers'  High  Line  Canal  Com- 
pany, the  right  affected  is  in  no  sense  a  seep- 
age right,  as  held  by  the  court.  Its  junior  de- 
creed right,  which  is  supplied  by  natural 
flow  only,  will  be  depleted  to  supply  the  loss 
caused  by  moving  the  point  of  diversion. 


[3]  Where  the  right  to  change  the  point  of 
diversion  exists,  it  is  a  prol>erty  right,  inci- 
dent to  the  water  right  Itself;  but  it  is  a 
conditional  right  (therefore  doubtful  and 
questionable)  and  does  not  exist  at  all,  as  an 
incident  or  otherwise,  unless  it  can  be  exer- 
cised without  Injury  to  other  vested  rights; 
nor  can  it  be  exercised  until  permission  lias 
been  obtained  in  a  proceeding  of  this  char- 
acter. Ft.  Lyon  Canal  Co.  v.  Chew,  33  Colo. 
392,  402,  81  Pac.  37. 

14J  Therefore  one  who  asserts  the  right  to 
a  change  in  the  place  of  diversion  has  the 
burden  of  proving  that  the  change  will  not 
injuriously  affect  the  vested  rights  of  others, 
although  this  may  Involve  the  proof  of  a  neg- 
ative. Irrigation  Co.  v.  Water  Supply  &  Stor- 
age Co.,  49  Colo.  1,  111  Pac.  610;  Vogel  et  aL 
V.  Minnesota  Canal  Co.,  supra. 

[6]  If  the  trial  court  had  correctly  placed 
the  burden  of  proving  injury  upon  the  re- 
spondents, nevertheless  it  was  not  necessary 
that  injury  to  their  vested  rights,  equal  in 
proportion  to  the  right  sought  to  be  changed, 
be  shown.  It  is  sufficient  if  the  injury  be 
substantial.  The  maxim,  "De  minimis  non 
curat  lex,"  Is  applicable,  but,  beyond  proof 
of  substantial  Injury,  the  quantum  or  char- 
acter thereof  appear  to  be  material  only  for 
the  purpose  of  ascertaining  whether,  and  in 
what  manner,  the  injury  may  be  prevented 
or  the  injured  party  protected.  See  Hallet  v. 
Carpenter  et  al.,  37  Colo.  30,  86  Pac.  317,  and 
Wadsworth  D.  Co.  v.  Brown,  supra. 

[BJ  A  large  volume  of  the  evidence  intro- 
duced by  respondents  was  offered  for  the 
purpose  of  showing  nonuser  of  the  water  by 
plaintiffs,  resulting  in  abandonment  of  al- 
leged water  rights  evidenced  by  the  decree  of 
1884,  and  much  of  the  argument  of  counsel 
is  addressed  to  the  question  of  abandonment. 
For  such  purpose  the  evidence  was  not  ad- 
missible. Lower  Latham  D.  Co.  v.  Bijou  Irr. 
Co.,  41  Colo.  213,  93  Pac.  483;  Wadsworth 
I).  Co.  V.  Brown,  supra.  In  our  opinion  It 
was  an  unfortunate  day  for  the  public  wel- 
fare and  for  the  owners  of  legitimate  water 
rights,  based  upon  actual  appropriation,  when 
the  Supreme  Court  felt  compelled  to  rule 
that  abandonment  could  not  be  made  an  is- 
sue in  this  special  statutory  proceeding  for 
a  change  in  the  point  of  diversion.  There  is 
no  time  so  opportune,  and  no  other  proceed- 
ing so  appropriate,  for  trying  that  issue  as 
when,  tmder  a  petition  of  this  nature,  all 
the  ditches,  owners,  and  claimants  of  water 
rights  are  in  court;  and  the  decrees,  the  use 
of  water,  the  conditions  on  the  stream,  the 
quantity  of  return  waters,  the  quantity  of  an 
entire  decreed  appropriation  to  a  ditch, 
whether  owned  In  severalty  or  as  tenants  in 
common  by  individuals,  or  by  a  corporation, 
to  which  the  person  seeking  the  change  is  en- 
titled, are  before  the  court  for  consideratioii 
and  determination.  That  rule  has  become 
the  excuse  for  many  actions  ostensibly  to 
change  the  point  of  diversion  of  waters  ap- 
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propriated,  trlille  the  real  purpose  and  ef- 
fect is  to  revive  or  give  life  to  and  make  ef- 
fective a  mere  paper  appropriation  of  water 
tbat  has  never  been  applied  to  a  beneficial 
use  by  the  claimants,  and  to  encourage  specu- 
lation In  such  excess  decrees  masquerading 
■ancler  the  name  of  "water  rights,"  and  re- 
sulting in  serious  and  irreparable  loss  to 
bona  flde  appropriators.  It  puts  a  premium 
on  "watered  stock"  In  the  irrigation  system 
that  deals  with  and  controls  the  most  Import- 
ant element  In  the  growth  of  agricultural 
and  horticultural  products  In  this  arid  region, 
vlz^  water.  However  justifiable,  or  even  nec- 
essary, the  ruling  may  hare  been,  Its  effect 
has  been  ^'Icious.  When  once  the  change  has 
been  granted,  there  Is  no  inroceedlng  yet  dis- 
covered that  affords  appropriate  relief  within 
the  reach  of  a  claimant  with  limited  means. 
It  has  not  been  explained,  and  we  do  not 
know  how  abandonment  can  be  predicated  of 
a  water  right  that,  although  having  lain  dor- 
mant for  many  years,  has  been  given  life  and 
strength  and  value  by  decree  granting  its  use 
at  a  new  point  of  diversion.  We  give  re- 
luctant obedience  to  the  rule,  but  suggest 
that  the  law  be  amended  by  appropriate  leg- 
islation to  admit  this  and  other  issues,  such 
as  enlarged  use,  now  excluded.  The  danger 
of  loss  to  junior  appropriators  arising  from 
the  law  80  established  has  been  lessened  by 
the  beneficent,  flexible,  and  far-reaching  rule 
announced  in  Vogel  et  al.  v.  Minnesota  Canal 
Co.,  supra,  that  a  Junior  approprlator  of  wa- 
ter to  a  beneficial  use  has  a  vested  right,  as 
against  his  senior,  in  a  continuation  of  the 
conditions  prevailing  on  the  stream,  sur- 
rounding the  general  method  of  the  use  of 
water  therefrom,  as-  they  existed  at  the  time 
he  made  his  appropriation,  without  substan- 
tial change,  unless  it  appear  that  a  proposed 
change  will  not  work  harm  to  bis  vested 
rights.  It  may  be  further  mitigated  by  a 
strict  adherence  to  the  rule  that  the  burden 
of  showing  that  Injury  will  not  result  is  up- 
on the  person  seeking  judicial  authority  for 
the  change.  It  is  a  matter  of  common  knowl- 
edge that,  except  on  streams  In  which  the 
appropriations  have  not  exceeded  the  con- 
stant supply,  few  instances  arise  In  which 
the  change  of  place  of  diversion  of  large 
quantities  of  water,  for  a  long  distance,  can 
be  made  without  substantial  injury  to  Jun- 
iors, and  the  utmost  care  and  scrutiny  Is  re- 
quired to  guard  against  such  Injury. 

{7]  But  in  the  Instant  case  the  trial  court 
admitted  such  evidence,  not  for  the  purpose 
of  showing  ariandonment,  but  for  what  It 
might  be  worth  as  tending  to  prove  other 
material  issues.  We  think  the  size  and  ca- 
pacity of  the  ditches,  the  quantity  of  water 
used,  as  measured  by  time  as  well  as  by 
ToIim[ie,  the  place  where  and  the  acreage  up- 
on which  the  same  was  used,  the  periods  of 
nonnser  between  successive  irrigations  of  the 
land  and  excessive  use,  and  the  place  and 
oraodltlons  of  ccmtemplated  use  after  change 


Is  made,  all  have  a  direct  and  Important 
bearing  on  the  question  of  injurious  effect 
that  may  follow  a  change  in  the  conditions 
existing  at  the  time  of  the  Junior  appropria- 
tion; and  therefore,  wbUe  inadmissible  for 
some  purposes,  such  evidence  was  admissible 
for  others. 

[8]  Appellants  contend  that  the  provisions 
of  this  special  statute,  relative  to  service  of 
process,  are  unconstitutional  in  this:  That 
they  violate  the  constitutional  requirement 
that  all  proceedings  in  courts  of  Justice  shall 
be  uniform,  and  that  they  deprive  Interested 
parties  of  their  property  without  due  process 
of  law.  We  think  this  contention  is  not  ten- 
able. The  act  of  1903,  under  which  this  pro- 
ceeding was  brought.  Is  entitled:  "An  act  in 
relation  to  the  procedure  In  changing  the 
point  of  diversion  of  the  right  to  use  water 
from  the  streams  of  the  state."  By  the  Ses- 
sion Laws  of  1905,  p.  244  (Bev.  Stats.  IOCS, 
§  3289 ;  Hills'  Ann.  Stats.  [1912  Ed.]  |  3812), 
the  provisions  of  the  act  of  1903,  relative  to 
service  of  process,  were  amended.  These  two 
acts  in  themselves,  and  by  reference  to  the 
general  irrigation  statutes,  provide  a  com- 
plete code  of  procedure  for  obtaining  Juris- 
diction in  this  class  of  cases. 

[»]  The  irrigation  acts  of  1879  (Laws  1879, 
p.  94)  and  1881  (Laws  1881,  p.  142)  were  in- 
tended as  a  system  of  procedure  for  deter- 
mining the  priority  of  rights  to  the  use  of 
water  for  irrigation.  The  proceedings  under 
said  acts  are  purely  statutory.  Platte  Water 
Co.  V.  Northern  Colo.  Irr.  Co.,  12  Colo.  525, 
529,  21  Pae.  711.  In  louden  Canal  Co.  v. 
Handy  Ditch  Co..  22  Colo.  102,  ill,  43  Pac. 
535,  539,  it  is  said  of  these  statutes:  "The 
two  together  constitute  a  complete  system  of 
procedure  that  in  operation  has  been  found 
so  salutary  and  free  from  unnecessary  ex- 
pense as  to  command  the  tacit  Indorsement 
of  all  subsequent  Legislatures."  This  stat- 
utory proceeding  is  not  an  ordinary  civil  ac- 
tion or  proceeding,  but  a  proceeding  sul  gen- 
eris, to  which  the  rules  covering  ordinary 
dvll  actions  are  not  always  applicable.  Ir- 
rigation Co.  v.  Downer,  19  Colo.  595,  36  Pac. 
787.  They  are  in  the  nature  of  police  regu- 
lations to  secure  the  orderly  distribution  of 
water  for  irrigation  purposes.  F.  H.  L.  C.  & 
R,  Co.  V.  Southworth,  13  Colo.  Ill,  134,  21 
Pac.  1028,  4  L  R.  A.  767;  Combs  v.  Farmers' 
H.  L.  C.  &  R.  Co.,  38  Colo.  420,  428,  88  Pac. 
396;  Broad  Run  Co.  v.  Deuel  Co.,  47  Colo. 
573,  579,  108  Pac.  755;  Irrigation  Co.  v.  Wa- 
ter Supply  &  Storage  Co.,  29  Colo.  4C9,  475, 
68  Pac.  781.  These  proceedings  are  also  said 
tx>  be  analogous  to  actions  to  quiet  title 
(Crippen  v.  X.  Y.  Irrigating  D.  Co.,  32  Colo. 
447,  457,  76  Pac.  794),  and  in  the  nature  of  ac- 
tions in  rem.  Broad  Run  Co.  v.  Deuel  Co., 
supra.  In  the  Louden  Canal  Company  Case, 
supra,  the  Supreme  Court,  by  Mr.  Justice 
Hayt,  said:  "Early  in  the  history  of  the 
state,  the  Legislature,  finding  the  ordinary 
processes  of  the  law  and  the  actions  thep 
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known  to  the  courts  too  expensive  and  alao 
Inadequate  to  meet  tbe  novel  conditions  inci- 
dent to  the  appropriation  of  water  for  the 
purposes  of  irrigation,  enacted  what  is  known 
as  the  'Irrigation  Statute  of  1879.'  •  •  • 
The  main  features  of  this  act  have  with- 
stood tbe  test  of  experience  and  criticism, 
and  are  still  the  law  of  this  state." 

From  the  foregoing  it  will  appear  that  the 
general  adjudication  statutes,  of  which  the 
act  providing  proceedings  for  change  of  the 
point  of  diversion  has  become  a  part,  have 
been  upheld  by  the  highest  court  of  this 
state  against  every  attack.  The  first  stat- 
utory provision  providing  a  procedure  for 
changing  the  point  of  diversion  was  the  act 
of  1899.  Session  Laws  1899,  p.  235.  This 
was  held  valid  as  a  remedial  statute,  and  as 
a  rightful  exercise  of  the  police  power  of  the 
state,  and  as  providing  an  exclusive  remedy 
in  Irrigation  Co.  v.  Water  Supply  ft  Storage 
Co.,  supra.  And  later,  in  Ft  Liyon  Canal 
Ca  ▼.  Chew,  supra,  it  was  said  that  the  right 
to  change  the  point  of  diversion  cannot  be 
exercised  at  all  untU  after  a  decree  therefor 
has  been  obtained  under  the  statutory  pro- 
ceeding. 

The  acts  of  1903  and  1905,  hereinbefore 
referred  to,  amendatory  of  or  supplementary 
to  the  act  of  1899,  as  to  the  practice  and 
procedure.  Including  method  of  service,  are 
sustained  for  the  reasons  hereinbefore  given 
for  sustaining  the  general  Irrigation  statutes 
and  the  said  act  of  1899  as  a  valid  exercise 
of  legislative  powers. 

Counsel  for  appellants  contend  that  under 
the  act  of  1906  no  one  is  required  to  be  serv- 
ed at  all  unless  the  court  so  orders  upon 
good  cause  shown.  This  contention  Is  not 
sustained  by  the  language  of  the  act  It  is 
provided  that  no  further  publication  or  post- 
ing of  the  notice  required  in  original  adju- 
dication proceedings,  or  any  notice  of  in- 
dividual subsequent  proceedings,  shall  be  re- 
quired, unless  by  order  of  court  upon  good 
cause  shown.  But  as  we  read  tbe  statute, 
in  case  of  a  hearing  upon  petition  for  trans- 
fer of  a  water  right,  the  notice  of  such  hear- 
ing must  be  served  not  less  than  15  days 
prior  to  the  date  of  the  hearing  In  tbe  man- 
ner provided  by  law  for  service  of  summons 
in  other  dvil  actions ;  and  in  addition  there- 
to the  court  upon  good  cause  shown,  may 
require  publication  or  posting  of  the  notice 
as  in  original  adjudications,  unless  the  peti- 
tioner shall  elect  to  proceed  under  the  stat- 
ute in  force  at  and  prior  to  the  time  of  the 
passage  of  the  act  of  1905,  in  case  of  which 
election  service  of  notice,  In  order  to  be 
good,  must  la  all  respects  comply  with  the 
provisions  of  such  statute.  The  case  of 
Bear  Lake  Co.  v.  Budge,  District  Judge,  9 
Idaho.  70S.  75  Pac.  614,  617,  618,  108  Am. 
St  Rep.  179,  upon  which  appellants  rely  to 
support  their  contention  that  the  foregoing 
provisions  are  unconstitutional,  although 
strong  and  conclusive  in  its  reasoning  upon 


the  statute  of  the  state  of  Idaho,  is  not  in 
point  and  therefore  not  conclusive  nor  par- 
ticularly persuasive  under  the  statute  now 
being  considered.  The  Idaho  statute  provid- 
ed for  an  adjudication  instituted  in  the 
name  of  a  water  commissioner  and  for  con- 
structive service  of  summons  by  publication 
only,  under  which  the  Supreme  Court  of 
that  state,  in  the  case  cited,  held  that  the 
law  violated  the  provisions  of  the  federal 
Constitution  and  the  state  Constitution  pro- 
hibiting the  taking  of  property  without  due 
process  of  law,  and  also  the  provisions  of 
the  state  Constitution  which  require  all  lawa 
relating  to  courts  to  be  general  and  of  uni- 
form application,  and  the  proceedings  and 
practices  of  courts  to  be  uniform.  Our  stat- 
ute provides  for  personal  service,  where  such 
service  can  be  made,  and  constructive  serv- 
ice, «s  in  other  civil  cases,  such  as  suits  to 
quiet  title  or  proceedings  in  rem,  wh^e  per- 
sonal service  cannot  be  made. 

[10]  It  is  also  objected  that  proper  service 
and  proof  of  service  were  not  made.  Upon 
the  petition's  being  filed,  thie  court  ordered 
notice  to  be  published  for  four  successive 
weeks  in  three  newspapers,  one  in  each  coun- 
ty into  which  water  district  No.  7  extended, 
and  that  service  of  said  notice  and  proof 
thereof  be  furnished  to  the  court  as  required 
by  law  in  such  cases.  Publication  of  the 
notice  was  made  and  due  proof  submitted, 
in  addition  to  which  copies  of  tbe  order  and 
notice  were  personally  served  upon  a  large 
number  of  individuals  and  corporations,  and 
proof  thereof  made  by  the  aflSdavlt  of  a  per- 
son certified  by  the  clerk  of  the  court  to 
be  a  credible  and  reliable  person;  and,  in 
addition  to  giving  the  persons  named  as 
served,  tbe  affidavit  stated  generally  that  the 
notice  was  served  "on  the  owners  and  claim- 
ants of  all  the  ditches  taking  water  out  of 
the  public  streams"  in  water  district  Na  7 
for  irrigation,  as  shown  by  the  statement  oa 
file  and  the  decree  entered  in  this  cause  In 
October,  1884,  and  also  that  10  copies  of  said 
notice  were  posted  in  10  public  places  In 
said  water  district  stating  the  places  at 
which  said  notices  were  posted,  including  one 
copy  at  the  post  office  and  one  at  the  court- 
house in  the  city  and  county  of  Denver.  Tba 
court  in  its  findings  and  decree,  recited  that 
due  service  of  said  notice  had  been  made 
on  all  i>er8ons  who  may  be  affected  by  the 
change.  During  the  progress  of  the  hear- 
ing, It  was  shown  that  tbe  Kershaw  Ditch 
Company  had  not  been  made  a  party  to,  nor 
notified  of,  the  proceedings,  and  that  certain 
persons  residing  In  the  water  district  hav- 
ing Interests  in  the  Kershaw  ditch  and  its 
water  rights  adverse  to  the  petitioners'  and 
to  the  Kershaw  Ditch  Company,  had  not 
been  served  with  notice.  Thereupon  counsel 
for  petitioners  entered  appearance  tor  tbe 
Kershaw  Ditch  Company,  and  on  belialf  of 
said  company  consented  to  the  change  pray- 
ed fon     T\M  evidence  showed   that  i>rlor 
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thereto  these  parttes  had  tsecared  a  decree 
adjudging  such  parties  to  be  the  owners  of 
several  interests  In  the  Kershaw  ditch  and 
In  its  water  rights,  amounting  In  all  to  about 
110  statutory  laches,  from  which  Judgment 
an  appeal  had  been  takqn  at  that  time,  but 
which  has  since  been  afflrmed  by  the  Su- 
preme Court.  Wolff  V.  Pomponla,  52  Colo. 
100,  120  Pac.  142.  It  Is  contended  by  appel- 
lees that  the  Kershaw  Ditch  Company,  a 
corporation,  represented  all  the  consumers 
of  water  under  said  ditch,  and  therefore  that 
its  appearance  constituted  an  appearunce  for 
these  other  parties.  But  It  is  clear  that  the 
ditch  company  did  not,  as  alleged  in  its  peti- 
tion, own  the  entire  ditch  nor  represent  the 
interests  of  these  claimants,  but  such  parties 
were  adverse  in  interest.  And  It  Is  equally 
dear  that  they  were  not  only  proper  but 
Indispoisable  parties  to  this  proceeding,  and 
that  no  Judgment  binding  upon  them  could 
l>e  entered  herein  in  the  absence  of  notice  or 
appearance,  or  waiver  of  such  notice,  or 
consent  to  the  decree.  They  were  entitled 
to  personal  service,  and  the  publlahed  notice 
was  not,  as  to  them,  sufficient 

[1  i  ]  It  is  contended  that  two  copies  of  the 
notice  posted  by  appellees  were  posted  out- 
side the  irrigation  district,  and  that  there- 
fore such  service  was  void.  In  this  respect 
we  agree  with  appellants;  but  such  posting 
was  in  excess  of  the  requirements  of  the  pro- 
Tlaions  of  the  act  of  1905,  was  unnecessary, 
and  void  service  in  that  respect  Is  tmmaterl- 
aL  In  Irrigation  Co.  v.  Water  Supply  & 
Storage  Co.,  supra,  It  Is  held  that  the  inter- 
ests of  the  state  are  involved  in  this  pro- 
ceeding, and  its  rights  should  be  protected, 
and  that  the  courts  must  enforce  the  stat- 
ute and  "sua  sponte  require  all  persons  who 
may  be  affected  by  the  desired  change  to  be 
notified  of  the  proceeding  and  given  an  op- 
portunity to  be  heard."  For  want  of  prop- 
er service  the  Judgment  cannot  be  sustained. 

Upon  the  views  expressed,  it  is  apparent 
that  the  Judgment  appealed  from  must  be 
reversed,  and  the  cause  remanded,  with  di- 
lectloas  to  deny  the  petition,  unless  it  be 
shown  that  terms  may  be  Imposed  upon 
which  the  change  In  point  of  diversion  may 
be  granted.  As  to  whether  such  terms  may 
be  ascertained  and  imposed,  we  express  no 
opinion.  If  further  hearing  upon  the  peti- 
tion is  had,  after  due  notice  to  the  parties 
not  heretofore  brought  into  court  in  this 
proceeding,  the  evidence  heretofore  taken 
may  be  considered  together  with  such  other 
evidence  as  may  be  offered. 

Beversed  and  remanded. 


HOBSON  V.  DAVID  et  al. 
(Supreme  Court  of  Oregon.    April  8,  1013.) 

BBOKEBS   (8   49*)— CONXaACT— CONSTBUCTIOH — 

Accounting. 

The   owner   of   certain    land,   desiring    to 
market  it.  executed  a  written  contract  by  which 


plaintiff  and  defendants,  other  than  the^owner's 
administrator,  agreed  to  sell  the  land,  and,  aft- 
er the  owner  had  been  paid  its  value,  Interest, 
and  expenses,  all  the  proceeds  of  salea  of  re- 
maining land  should  be  equally  divided  between 
the  owner  and  the  brokers.  After  enough  land 
had  been  sold  to  repay  the  owner,  he  conveyed 
the  remaining  land  to  one  of  the  broken;  the 
convej'ance  havjng  no  relation  to  the  original 
agreement  and  made  for  the  sole  benefit  of  such 
owner.  Held,  that  the  contract  did  not  give 
the  brokers  any  interest  in  the  land,  and  hence 
plaintiff  could  not  maintain  a  suit  against  the 
owner's  administrator  nor  apainst  his  fellow 
brokers  for  an  aceonntinp  without  showing  a 
performance  of  his  part  of  the  contract,  to  wit, 
that  be  had  nsed  bis  best  endeavors  to  find  par- 
chasers  and  had  aided  in  making  sales. 

[Eld.  Kote.— For  other  cases,  see  Brokers, 
Cent.  Dig.  |§  70-72;   Dec.  Dig.  S  49.*] 

Appeal  from  drcult  Oonrt,  Multnomah 
County;   J.  P.  Kavanaug^,  Judge. 

Action  by  Jesae  Hot>8on  against  M.  H.  Da- 
vid, administrator  of  John  B.  David,  de- 
ceased, and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Afltomed. 

On  July  8,  1889,  John  B.  David  entered 
into  an  agreement  with  the  plaintiff  and  de- 
fendants Oliver  and  Colcord  for  the  platting 
and  sale  of  certain  lands  owned  by  the  said 
John  B.  David.  So  far  as  Involved  here,  the 
agreement  is  as  follows:  "This  agreement, 
made  this  8th  day  of  July,  A.  D.  1880,  by 
and  between  John  B.  David  and  Juliette  Da- 
vid, his  wife,  the  parties  of  the  first  part, 
and  A.  P.  OUver,  J.  C.  Colcord,  and  Jesse 
Hobson  of  the  second  part,  wltneeseth:  That 
whereas  the  said  John  B.  David  is  the  owner 
in  fee  simple  of  the  following  described  tract 
of  land,  situated  in  the  county  of  Yamhill,  In 
the  state  of  Oregon  [here  follows  the  descrip- 
tion]. And  whereas  the  purchase  price  of 
said  tracts  of  land  is  five  thousand  four  hun- 
dred (?5,400)  dollars.  And  whereas  the  said 
parties  of  the  second  part  have  contracted 
and  agreed  to  superintend  and  manage  the 
laying  off  and  sale  of  said  tracts  as  an  addi- 
tion to  the  said  town  of  Newberg.  Now, 
therefore,  it  is  hereby  contracted  and  agreed 
by  and  between  the  said  parties  of  the  second 
part  as  follows:  (1)  The  said  parties  of  the 
second  part  shall  cause  all  of  said  tract  not 
already  surveyed  and  platted  as  a  part  of 
the  town  of  Newberg  to  be  surveyed  and  laid 
off  as  an  addition  to  the  said  town  of  New- 
berg. (2)  They  shall  use  their  best  endeavors 
to  find  purchasers  for  all  of  said  lots  and 
blocks  at  and  for  such  price  as  shall  have 
been  mutually  agreed  upon  between  the  par- 
ties hereto.  As  fast  as  said  lots  and  blocks 
shall  be  sold  the  said  parties  of  the  first 
part  shall  make  and  execute  deeds  to  the 
purchasers,  and  shall  collect  and  receive  the 
purchase  money  for  the  same  until  It  shall 
amount  to  such  sum  as  shall  pay  the  ex- 
penses of  said  survey  and  sale  and  to  the 
parties  of  the  first  part  said  purchase  price 
of  five  thousand  and  four  hundred  ($5,400) 
dollars,  with  interest  on  the  same  from  June 
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25, 1889,  at  the  rate  of  8  per  cent  per  annum, 
and  thereafter  all  the  proceeds  of  such  sales 
shall  be  equally  divided  between  the  said 
John  B.  David,  A.  P.  Oliver,  J.  C.  Colcord, 
and  Jesse  Hobson,  share  and  share  alike. 
[Signed]  Jno.  B.  David,  Juliette  S.  David,  A. 
P.  Oliver,  Jesse  Hobson,  J.  O.  Colcord."  Hob- 
son,  Oliver,  and  Colcord  platted  and  surveyed 
said  tract  as  an  addition  to  the  town  of 
Newberg,  and  proceeded  to  make  sales ;  but, 
on  account  of  the  financial  stringency  com- 
mencing with  the  years  1892  and  1893,  few 
sales  were  made  for  many  years,  and  about 
1892  or  1893  the  plaintifT  removed  from  New- 
berg and  ceased  any  effort  to  further  fbe 
agreement  Oliver  and  Colcord  continued  to 
care  for  the  property,  making  Improvements, 
paying  the  taxes,  and  making  such  sales  as 
they  could,  until,  In  1008,  much  of  the  prop- 
erty had  been  sold,  and  David  was  paid  the 
$5,400  and  interest  In  December,  1908,  John 
B.  David  died,  and  defendant  M.  H.  David 
was  appointed  administrator  of  his  estate. 
About  the  time  of  the  death  of  John  B.  Da- 
vid, plaintiff  called  on  the  defendants  for  an 
accounting  of  the  proceeds  from  the  sales  of 
the  said  land,  and  in  May,  1910,  brought  this 
.suit  to  compel  such  accounting.  On  April  13, 
1896,  John  B.  David  and  wife  conveyed  the 
part  of  said  land  remaining  unsold  to  de- 
fendant Oliver.  Plaintiff  alleges  it  was  so 
conveyed  in  trust  for  all  of  the  parties  to  the 
agreement,  wliich  allegation  is  denied  by  the 
answer.  The  answer  admits  the  contract 
and  alleges  that  between  1891  and  1893 
plaintiff  abandoned  the  said  enterprise  and 
deserted  Colcord  and  Oliver,  leaving  them  to 
carry  out  the  contract  and  to  handle  and  look 
after  the  said  property  as  best  they  could. 
Through  the  growth  of  the  town  of  Newberg, 
that  part  of  said  land  now  unsold  Is  of  the 
value  of  about  $20,000.  Upon  the  trial,  the 
court  made  findings  In  favor  of  defendants, 
and  rendered  a  decree  dismissing  the  suit 
for  want  of  etiulty.     Plaintiff  appeals. 

D.  P.  Price,  of  Portland  (C.  M.  Idleman, 
of  Portland,  on  the  brief),  for  appellant  J. 
M.  Gearin  and  O.  A.  Neal,  both  of  Portland 
(Dolph,  Mallory,  Simon  &  Gearin  and  Wil- 
son &  Neal,  all  of  Portland,  on  the  brief),  for 
respondents. 

EAKIN,  J.  (after  stating  the  facts  as 
above).  The  theory  upon  which  the  plain- 
tiff asks  to  recover  is  that  the  agreement 


vested  In  each  of  the  parties  thereto  an  equal 
Interest  In  the  land.  Unless  that  is  the  effect 
of  the  agreement,  plaintiff  has  no  standing 
in  the  court  The  land  was  the  property  of 
Da^id,  and  the  other  parties  bad  no  money 
Invested  in  it,  nor  claim  upon  it,  other  than 
as  disclosed  by  this  agreement  David  en- 
tered into  an  agreement  with  them  by  which 
they  were  to  put  the  land  on  the  market  and 
sell  It;  and  after  David  was  paid  the  value 
of  the  land,  and  the  Interest  and  expenses  of 
putting  it  on  the  market  and  selling  It  were 
satisfied,  all  the  proceeds  of  such  sales  should 
be  divided  equally  between  David,  Hobson, 
Oliver,  and  Colcord.  The  conveyance  of  the 
unsold  land  by  David  to  Oliver  bad  no  rela- 
tion to  the  agreement  of  July  8,  1889,  but 
was  made  for  the  sole  benefit  of  David. 
That  agreement  does  not  transfer  to  Hob- 
son, Oliver,  and  Colcord  any  title  or  Interest 
in  the  land,  but  merely  entitled  them  to  a 
share  of  the  proceeds  from  sales  after  cer- 
tain claims  were  paid.  Any  land  not  sold 
remains  the  property  of  David,  and  Hobson, 
Oliver,  and  Colcord  have  no  claim  upon  It, 
nor  interest  in  It;  and,  before  plaintiff  can 
be  entitled  to  an  accounting  against  Oliver 
and  Colcord,  he  must  show  that  he  has  ful- 
filled his  part  of  the  agreement  namely,  that 
he  has  used  his  best  endeavors  to  find  pur- 
chasers for  the  property,  and  that  he  aided 
In  makifig  the  sales.  As  against  David,  his 
estate,  or  the  land,  plaintiff  can  have  no 
claim ;  and  he  shows  by  his  own  testimony 
that  he  left  the  labor,  expense,  and  burden 
of  the  sales  and  care  of  the  property  exclu- 
sively to  Oliver,  when  he  said:  "It  was  not 
expected  that  Mr.  Colcord  or  myself  would 
not  be  deeply  interested  In  the  sale  of  the 
property,  because  we  had  the  utmost  confi- 
dence In  Mr.  Oliver  to  carry  on  the  business, 
and  he  did  It  about  as  well  as  It  could  be 
done."  He  further  testified  that  he  most 
certainly  did  rely  entirely  upon  Mr.  Oliver 
taking  care  of  that  end  of  the  business ;  tliat 
he  knew  that  Oliver  was  able  to  handle  that 
better  than  the  three  of  them;  and  that 
from  about  the  year  1892  or  1893  until  this 
time  he  has  not  done  anything  to  further 
the  sale,  but,  in  fact,  abandoned  the  contract 
about  that  time.  He  has  done  nothing  to  aid 
In  the  disposition  of  the  land,  nor  has  he 
aided  In  making  the  sales,  and  therefore  has 
no  claim  for  an  accounting  against  Oliver 
and  Colcord;  and,  having  no  equity  in  the 
land,  there  Is  no  equity  In  his  favor. 
The  decree  Is  afilrmed. 
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BREESB  V.  WILDWOOD  LUMBER  CO. 
(SnprpDie  Coort  of  Oregon.     April  1,  1913.) 

1.  Neolioence  (§  43*)— Ube  op  Pkopekty. 

Wltile  a  landowner  may  do  whatever  he 
win  with  hia  property,  he  cannot  use  it  bo  as 
to  imperil  the  rights  of  others,  and.  if  he  un- 
dertnkca  to  do  an  act  by  which  the  conduct 
of  others  may  be  affected,  he  is  bound  to  act 
in  such  a  manner  that  those  who  are  led  to 
a  course  of  action  shall  not  sulTer  loss  by  his 
neKligouoe,  conseiiuently  a  liindownor  who  has 
a  spur  trnck  upon  his  property  is  liable  for 
his  neRligence  in  piling  lumber  so  close  to  the 
track  that  a  servant  of  the  railroad  compan}' 
in  switching  cars  thereon  was  injured. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  §  58;   Dec.  Dig.  §  43.*] 

2.  Neolioknce   (I  136*)— Question  fob  J0- 

BT— CONTRIBIITORT    NEQLIOENCE. 

In  a  personal  injury  action,  when  the  de- 
fense of  contributory  negligence  is  urged,  it 
must  be  submitted  to  the  jury,  unless  from  all 
the  evidence  it  appears  that  reasonable  men 
acting  as  the  triers  of  fact  would  necessarily 
find,  either  that  the  plaintiff  knew  and  appre- 
ciated the  danger,  or  that  ordinarily  prudent 
men  under  the  same  circumstances  would  have 
acquired  such  knowledge  and  appreciation. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §{  277-353;   Dec.  Dig.  |  186.* J 

3.  Neougewce  (§  13fl*)— Qfestiow  fob  Ju- 

BT— CONTRIBDTOBT  NEOUGENCE. 

Where  a  lumber  corporation  which  had  a 
spur  track  upon  its  property  piled  the  lumber 
so  close  to  the  trnck  that,  when  it  leaned  over, 
it  would  naturally  strike  a  hraheman  riding 
on  the  steps  of  a  car  switched  on  the  track, 
the  question  of  the  brakeman's  contributory 
negligence  in  falling  to  notice  the  clanger  is 
for  the  jury,  since  contributory  negligence  will 
not  be  imputed  as  a  matter  of  law  to  a'  person 
who  receives  an  injury  from  a  danger  simply 
from  the  fact  that  it  might  have  been  seen,  and 
the  nature  of  the  brakeman's  duties  being  such 
.  as  to  necessarily  distract  his  attention. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  f|  277-353;   Dec  Dig.  {  136.*] 

Appeal  from  Circuit  Court,  Lane  County; 
Lawrence  T.  Harris,  Judge. 

Action  by  Herman  E2.  Breese  against  the 
Wildwood  Lumber  Company.  From  a  judg- 
ment for  plaintttF,  defendant  appeals.  Af- 
firmed. 

This  is  an  action  for  damages.  PlaintUT 
had  a  verdict  and  judgmont  for  |1,200,  and 
defendant  appeals. 

The  defendant  is  the  owner  of  a  mill  and 
lumber  yard,  with  a  dock,  at  Wildwood, 
Lane  county,  Or.,  and  procured  the  construc- 
tion by  the  Oregon  &  Southeastern  Railroad 
Company  of  a  spur  track  extending  from  the 
main  line  into  the  millyard  for  the  purpose 
of  transporting  lumber  therefrom.  At  the 
time  of  the  injury  complained  of,  June  13, 
1010,  plaintiff  was  a  brakeman  in  the  em- 
ploy of  the  railroad  company.  He  had  been 
at  work  as  a  regular  brakeman  since  May 
28, 1910,  and  as  an  extra  hand  for  a  portion 
of  the  time  since  December,  1909.  With  the 
engineer  and  fireman,  he  was  engaged  in 
becking  an  engine  and  one  car  in  on  the  spur 
track  for  the  purpose  of  taking  out  a  car  of 
lumber.    He  turned  the  switch,  and  as  the 


car  passed  him  he  caught  bold  of  the  ladder 
on  the  side.  Intending  to  go  to  the  top  of  the 
car.  Just  as  he  jumped  on  his  switch  keys 
which  were  attached  to  his  clothing  caught 
in  bis  gloves,  and  he  stopped  to  adjust  the 
keys,  hanging  on  with  his  left  hand.  When 
not  far  from  the  top  of  the  car,  he  noticed 
that  the  pile  of  lumber  was  so  near  the  car 
that  he  would  come  in  contact  with  it  He 
endeavored  to  get  down  from  the  ladder, 
but  before  he  could  do  so,  and  just  as  he 
made  the  second  step,  he  was  caught  be- 
tween the  car  and  the  pile  of  lumber,  and 
injured.  The  lumber  was  piled  by  the  de- 
fendant company  about  12  or  14  feet  high, 
4  feet  from  the  rails,  and  18  inches  from  the 
box  car  at  tlie  bottom,  and  leaned  1  foot  to- 
wards tlie  track  from  a  vertical  line.  One 
rail  of  the  track,  which  was  on  a  curve,  had 
an  elevation  of  2  inches,  so  that  a  car  would 
be  tilted  about  6  inches  from  the  lumber, 
and  the  top  of  a  passing  car  would  be  about 
12  Inches  from  the  same.  The  rounds  of  the 
ladder  were  217^  or  3  inches  from  the  side  of 
the  car  leaving  a  space  at  the  top  of  about 
9  inches  between  the  ladder  and  the  lumber. 
The  car  was  moving  at  the  rate  of  about 
6  or  8  miles  an  hour. 

PlaintifC  alleges  as  the  gist  of  the  negli- 
gence on  the  part  of  defendant  that  in  pil- 
ing the  lumber  defendant  carelessly  and  neg- 
ligently erected  the  same  with  the  base 
thereof  within  4  feet  of  the  rails  of  the 
track,  and  built  the  same  to  such  a  height 
that  the  top  of  the  pile  of  lumber  leaned 
over  towards  the  rails  of  the  spur  track  and 
was  within  8  inches  of  the  top  of  the  car 
on  the  switch,  that  it  was  plaintiff's  duty 
as  a  brakeman  to  attend  to  the  switching 
and  coupling  of  cars,  and  to  climb  over  and 
upon  the  same.  The  defendant  denies  any 
negligence,  and  pleads  that  in  erecting  the 
pile  of  lumber  the  same  was  done  in  a  care- 
ful manner,  so  that  the  pile  was  at  least  2 
feet  from  the  sides  of  the  cars  used  by  the 
railway  company ;  that  the  plaintiff  was  an 
experienced  brakeman  and  familiar  with  the 
work,  and  the  switch  beside  which  the  lum- 
ber was  piled ;  that  the  location  of  the  lum- 
ber was  well  known  to  him,  and  that.  If 
there  were  any  danger  therefrom,  it  was 
open  and  visible ;  that  plaintiff  should  have 
taken  a  position  upon  the  other  side  of  the 
car;  that  he  could  have  seen  the  danger, 
but  that  he  negligently  and  carelessly  re- 
mained on  the  side  of  the  car  upon  which 
the  lumber  was  piled;  that  he  had  ample 
time  in  which  to  climb  to  the  top;  that  as 
the  car  approached  the  pile  of  lumber  lie 
leaned  and  swung  out  from  the  side  in  a 
careless  manner,  and  was  guilty  of  contribu- 
tory negligence.  There  were  no  contractu- 
al relations  between  plaintiff  and  defend- 
ant It  does  not  appear  that  the  plaintiff 
was  at  any  time  warned  of  the  proximity  of 
the  pile  of  lumber  to  the  track.  The  evi- 
dence shows  that  the  lumber  was  about  250 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-Mo.  Series  ft  Rep'r  Indexes 
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feet  from  the  swltcb;  that  plaintiff  had  rid- 
den In  on  the  top  of  the  car  a  few  times 
while  maldng  flying  switches,  bnt,  as  be 
states  tbat  he  had  never  noticed  the  dis- 
tance between  the  pile  of  lumber  and  the 
track  before  the  date  of  the  Injury.  It  is 
in  evidence  that  In  getting  on  a  moving 
train  at  switches  it  is  the  proper  place  for 
a  brakeman  to  get  on  the  ladder  on  the  side 
of  the  car  to  perform  his  duties.  It  appears 
that  plaintiff  got  on  the  side  of  the  car  that 
was  most  convenient 

J.  S.  Medley,  of  Cottage  Orove,  and  A.  O. 
Woodcock,  of  Eiugene  (Woodcock  &  Smith, 
of  E}agene,  on  the  brief),  for  appellant  John 
M.  Williams,  of  Eugene  (Williams  &  Bean, 
of  Eugene,  on  the  brief),  for  respondent 

BBAN,  J.  (after  stating  the  facts  as  above). 
At  the  close  of  the  plalatlff's  case,  defend- 
ant's connsel  moved  for  a  nonsnlt  and  as- 
signs the  refusal  to  grant  the  same  as  er- 
ror. It  Is  the  contention  of  defendant  that 
the  plaintiff  knew  that  the  idle  of  lumber 
was  there,  and  that  he  could  have  seen  the 
same  if  he  had  made  any  effort  to  observe 
it,  or  had  used  reasonable  care  on  hia  part 

[1]  This  is  the  only  question  raised  and 
relied  upon  in  this  case^  In  Wharton's  Law 
of  Negligence  (2d  Bd.)  |  782,  we  find  thia 
tamlllar  statement:  "I  can  undoubtedly,  in 
exercise  of  my  rightful  liberty,  do  generally 
-with  my  property,  within  Its  own  orbit,  what 
I  will;  but,  if  I  BO  wield  it  as  to  impinge 
upon  the  rights  of  others,  then  I  am  liable 
tut  the  damage  so  produced.  •  •  •  Thus 
I  may  dig  pits  at  my  pleasure  on  my  land; 
'but  I  wlU  nevertheless  be  liable  if  any  per- 
son having  a  right  or  even  permission  to 
enter  the  land  falls  into  one  of  these  pits 
and  is  hurt"  In  Id.  |  437,  it  la  said:  "If 
a  person  undertakes  to  do  an  act  or  dis- 
diarge  a  duty  by  which  the  conduct  of  oth- 
ers may  properly  be  regulated  and  governed, 
he  Is  bound  to  perform  it  in  such  manner 
that  those  who  are  rightfully  led  to  a  course 
of  conduct  or  acUon,  oa  the  faith  that  the 
act  or  duty  will  be  duly  and  properly  per- 
formed, shaU  not  suffer  loss  or  Injury  by  rea- 
son of  his  negligence." 

[2,  t]  The  main  contention  of  the  defend- 
ant is  that  the  risk  was  an  open,  visible  one, 
and  that  plaintiff  knew,  or  ought  to  have 
known,  of  the  proximity  of  the  pile  of  lum- 
ber to  the  spur  track.  Contributory  negli- 
gence will  not  in  all  cases  be  imputed  as  a 
matta  of  law  to  a  person  who  receives  an 
Injnry  from  a  danger  simply  from  the  fact 
alone  that  it  might  have  been  seen,  for  the 
reason  that  the  nature  of  his  duties,  or  the 
surrounding  circumstances,  may  be  such  as 
to  detract  his  attention  from  the  danger.  1 
Thomp.  on  Negligence  (2d  Ed.)  f  188;  Oentz- 
kow  V.  PorUand  Ry.  Co.,  54  Or.  114,  124, 
102  Pac.  614,  13S  Am.  St  Rep.  821;  Webb 
T.  Helnts,  62  Or.  444,  97  Pa&  753.  In  dis- 
cussing a  sitnilar  question  in  the  case  of 
Johnston  v.  O.  B.  L.  Co.,  23  Or.  91,  at  page 


105,  Si  Pac.  ^,  at  page  iS6,  In  the  optnton. 
Justice  Moore  said:  "An  open,  visible  risk 
is  such  an  one  as  would  in  an  instant  appeal 
to  the  senses  of  an  intelligent  person.  Wood, 
Mas.  &  Set.  763.  It  is  one  so  patent  that  Ife 
would  be  instantly  recognized  by  a  person 
famlUar  with  the  business.  It  is  a  risk 
about  which  there  can  be  no  difference  of 
opinion  in  the  minds  of  intelligent  persons 
accustomed  to  the  service.  It  Is  not  expect- 
ed that  the  servant  will  make  close  scrutiny 
into  all  the  details  of  the  Instrumentalities 
with  which  he  deals.  His  employment  for- 
bids that  he  should  thus  spend  his  time.  If 
the  rule  were  otherwise,  the  management  of 
a  great  railway  system  would  be  needlessly 
slow.  The  servant  is  expected  to  observe 
such  objecte  only,  In  the  absence  of  notice,  as 
Would  in  an  instant  convince  him  of  their 
danger.  It  is  not  expected  of  a  switchman 
that  he  should  carefully  measure  the  dis- 
tance between  a  switch  target  and  the  raU." 
When  a  defense  of  contributory  negligence  is 
claimed  as  a  ground  for  a  nonsuit,  as  in  thia 
case,  it  must  appear  that  reasonable  men, 
acting  as  the  triers  of  the  fact,  would  find, 
without  any  reasonable  Ukellhood  of  differing; 
in  their  views,  either  that  the  plaintiff  knew 
and  appreciated  the  danger,  or  that  ordln»> 
rily  prudent  men  under  the  same  circum- 
stances would  readily  acquire  such  knowledge 
and  appreciation.  The  fact  that  the  plaintiff 
had  actual  or  constructive  knowledge  must 
appear  either  directly  or  by  necessary  la> 
ference  from  the  evidence  and  the  uniform 
experience  of  men,  before  the  court  can  or- 
der a  nonsuit  on  this  ground;  and  this  re- 
sult must  follow  after  the  evidence  has  re- 
ceived a  construction  most  favorable  to  th« 
plalntLfl.  Gentzkow  v.  Portland  Railway  Co., 
54  Or.  114,  126,  102  Pac.  614,  135  Am.  St. 
Rep.  821. 

The  plaintiff  was  pierformlng  a  service  for 
the  defendant  in  going  after  the  loaded 
car.  The  engine  was  being  run  In  on  the 
spur  track  for  the  purpose  of  taking  out  a 
car  of  lumber  from  defendant's  mill;  there- 
fore plaintiff  was  rightfully  upon  the  prem- 
ises and  engaged  in  performing  his  duty. 
He  had  a  right  to  expect  that  the  yard  was 
reasonably  free  from  snares  or  unseen  and 
dangwous  traps,  so  that  a  car  could  pass 
safely  over  the  track  in  accomplishing  the 
purposes  for  which  the  spur  was  designed. 
The  evidence  la  to  the  purport  that  Breeae 
was  discharging. his  duties  in  the  customary 
manner;  that,  while  he  had  switched  cars 
on  the  spur  before,  this  was  the  first  occa- 
sion that  he  had  had  to  go  in  for  the  purpose 
of  taking  out  a  car,  as  he  did  on  the  day  of 
the  accident  He  states  that  he  knew  that 
the  pile  of  lumber  was  there,  but  that  he 
had  not  noticed  ita  proximity  to  the  track. 
It  does  not  appear  that  plaintiff  had  any 
reason  for  thinking  that  there  was  any  leas 
danger  on  the  opposite  side  of  the  car  than 
there  was  on  the  side  upon  which  he  climbed. 
It  cannot  be  said  as  a  matter  of  law  that 
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the  plaintiff,  acting  afi  a  brafceman  In  switdi- 
Ing  a  car,  was  careless  in  cUmUng  or  rid- 
ing upon  the  side  of  the  car  (Sou.  Kans.  Ry. 
Go.  T.  Michaels,  57  Kan.  474,  46  Pac.  938), 
nor  that  In  the  exercise  of  ordinary  care  he 
Bhonld  hare  noticed  the  nearaese  of  the  pile 
of  lumber  to  the  track  which  curved  toward 
the  lumber,  nor  that  be  knew  of  and  ap- 
preciated the  danger,  and  was  therefore 
guilty  of  contributory  negligence.  These 
questions  were  properly  for  the  determina- 
tion of  the  Jury  from  all  the  facts  and  cir- 
cumstances as  disclosed  by  the  evidence  in 
the  case.  Johnston  v.  O.  S.  L.  Ry.  Co.,  su- 
pra; Mlllen  y.  Pac.  Bridge.  Co.,  61  Or.  638, 
654,  95  Pac.  196;  Galrin  y.  Brown  ft  Mc- 
Cabe^  63  Or.  6M,  612, 101  Pac.  671.  The  jury 
may  have  reasonably  believed  that  the  plain- 
tiff did  not  know  of  the  dangerous  location 
of  the  lumber  before  the  accident,  and  that 
on  account  of  his  duties,  and  his  position 
when  climbing  up  the  side  of  the  car  with 
his  f&ce  towards  the  same,  and  arranging 
his  switch  keys,  he  did  not  see  that  the 
lumber  was  so  near  the  rails  as  to  prevent 
his  passing  in  that  manner  until  It  was  too 
late  to  avert  the  danger,  and  that  plaintiff, 
as  an  ordinarily  prudent  man  acting  under 
Buch  circumstances,  would  not  readily  know 
and  appreciate  the  dailger.  1  Thomp.  on 
Negligence  (2d  Ed.y  |  446 ;  Gentskow  y.  Port- 
land Ry.  Co.,  supra. 

There  was  no  error  In  submitting  the  case 
to  the  Jury.  The  judgment  of  the  lower 
court  will  tiierefore  be  afSrmed. 


rmST  NAT.  BANK  OF  ARVADA,  001-0., 

y.  BRADBURN  et  at 
(Supreme  Court  of  Oregon.     April  8,  1918.) 
Fbauduueitt  Convhtancbs  (i  95*)— Convjct- 

ARCK  BT  Husband  to  Wife— Vacation. 
Where  a  wife,  having  inherited  certain 
fands  from  her  father's  estate,  invested  the 
•ame  with  others  in  certain  land,  but  the 
deed  by  mistake  of  the  scrivener  was  ezecnted 
in  the  name  of  her  husband  and  the  three  oth- 
er co-owners,  and,  after  the  mistake  was  <Us- 
eovered,  the  husband  execnted  a  deed  to  the 
property  to  his  wife  to  correct  the  mistake, 
such  deed  was  not  frandulent,  and  the  wife's 
interest  was  exempt  from  the  claims  of  the 
husband's  creditors,  under  Const  art  15,  {  5, 
providing  that  -  the  property  of  a  married  wo- 
man shall  not  be  subject  to  the  debts  or  con- 
tracts of  her  husband. 

fEd.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §§  243-288;  Dec 
Dig.  I  95.»] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty;   J.  W.   Hamilton,  Judge. 

Suit  by  the  First  National  Bank  of  Arva- 
da,  Colo.,  against  Zella  M.  Bradbum  and  an- 
other. Judgment  for  defendants,  and  plain- 
tiff appeals.     Affirmed. 

George  Jones  and  John  X.  LoUg,  both  of 
Roseburg,  for  appellant  W.  W.  Cardwell, 
of  Roseburg  (Cardwell  &  Watson,  of  Rose- 
burg, on  the  brief),  for  respond^its. 


BJQAN,  J.  The  foots  disclosed  by  the 
record  are  as  follows:  In  1906  defendant 
George  A.  Bradburn  gave  a  promissory  note 
to  one  H.  H.  Winchell,  while  the  defend- 
ants were  residents  of  the  state  of  Colorado. 
The  note  finally  passed  into  the  hands  of 
plaintiff,  a  corporation  of  the  state  of  (Colo- 
rado. The  defendants  having  moved  to 
Douglas  county.  Or.,  the  plaintiff  instituted 
an  action  on  the  note  against  George  A. 
Bradbum  in  that  county,  and  on  the  26tb 
day  of  November,  1910,  obtained  a  judg- 
ment against  him  for  the  sum  of  $1,049.20, 
and  costs.  Being  unable  to  collect  the  judg- 
ment upon  execution,  plaintiff  brings  this 
suit  to  set  aside  the  deed,  aUegiug  that  it 
was  fraudulently  executed,  without  consider- 
ation, and  for  the  purpose  of  defrauding 
plaintiff. 

Defendants  answered,  admitting  the  judg- 
ment against  Cieorge  A  Bradburn,  and  deny- 
ing the  allegations  of  fraud.  They  aver 
that  on  the  28th  day  of  February,  1910,  Zel- 
la M.  Bradburn  purchased  an  undivided  one- 
fourth  Interest  in  the  Sheridan  and  Agee 
tract  for  the  sum  of  $7,500,  and  that  at  the 
time  the  purchase  was  made,  by  a  mistake 
of  the  scrivener  who  prepared  the  deed, 
and  without  the  knowledge  or  consent  of  de- 
fendant Zella  M.  Bradburn,  the  deed  was 
made  in  the  name  of  George  A.  Bradbum. 
On  the  16tb  day  of  AprU,  1910,  after  the 
mistake  was  discovered,  George  A.  Bradburn 
executed  a  deed  to  the  property  to  Zella  M. 
Bradbum,  his  wife,  to  correct  the  mistake. 
Article  16,  |  6,  of  the  Constitution,  provides 
that  the  property  and  pecuniary  rights  of 
every  married  woman  at  the  time  of  mar- 
riage, or  afterwards  acquired  by  gift,  devise, 
or  inheritance,  shall  not  be  subject  to  the 
debts  or  contracts  of  her  husband.  Section 
7044,  li.  O.  L.  (Act  of  1878),  makes  provi- 
sions of  a  like  effect. 

In  Gladstone  Lumber  Co.  v.  Kelly  et  ux., 
129  Pac.  763,  it  was  held  that  where  a  huij- 
band  purchased  property  with  his  wife's 
money,  taking  title  in  himself  contrary  to 
her  instructions,  the  property  could  not  be 
subjected  to  his  debts  in  a  suit  to  set  aside 
a  conveyance  from  the  husband  to  the  wife. 
Uiwn  the  hearing,  for  a  prima  f&cie  case 
plaintiff  introduced  the  judgment  roll  in  the 
case  of  Bank  v.  George  A.  Bradbum,  and 
also  the  deed  made  by  defendant  George  A. 
Bradbum  to  his  wife,   Zella  M.  Bradburn. 

The  evidence  of  defendant  Zella  M.  Brad- 
bum, and  that  of  bet  husband,  together 
with  that  of  her  brother-in-law,  Mr.  L.  B. 
Wallace,  and  her  mother,  Mrs.  8.  E.  Collier, 
showed  the  transaction  as  follows:  After 
the  defendants  were  married  in  the  state 
of  Colorado,  Mrs.  Bradbum  inberited  a  con- 
siderable sum  of  money  from  her  father's  es- 
tate. This  she  invested,  together  with  funds 
belonging  to  her  mother,  in  land  in  that 
state.     Soon  after  the  defendants  came  to 
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Oregon,  the  land  in  Colorado,  upon  which 
there  was  a  small  Indebtedness,  was  sold 
for  $19,000;  Mrs.  Bradburn  receiving  $7,- 
600  as  a  part  of  her  share.  This  was  about 
the  time  of  the  purchase  of  the  Sheridan 
and  Agee  land.  This  tract  was  bought  by 
Mrs.  Bradburn,  In  company  with  three  oth- 
ers, for  the  sum  of  |30,000,  she  buying  a 
one-fourth  interest  therein  and  paying  there- 
for $5,000  out  of  the  money  received  from 
the  property  sold  in  Colorado;  her  portion 
of  the  remaining  indebtedness  being  $2,500. 
The  deed  was  executed  to  George  A.  Brad- 
burn and  the  three  other  parties.  It  ap- 
pears that  about  that  time  Mrs.  Bradburn 
purchased  other  tracts  with  the  money  be- 
longing to  her.  No  testimony  was  Introduc- 
ed by  plaintiff  In  rebuttal.  The  testimony 
of  the  Bradbums  and  their  witnesses,  which 
appears  reasonable  and  fair,  stands  uncon- 
tradicted. 

The  vital  question  In  the  case  is  whether 
or  not  the  property  in  question  was  owned 
by  Mrs.  Bradburn  in  her  own  right.  If  so, 
she  had  a  perfect  right  to  talie  a  conveyance 
thereof  to  herself.  The  facts  detailed  by 
the  defendants  and  their  witnesses,  which 
occurred  In  the  state  of  Colorado  where  the 
plaintiff  Is,  if  not  true,  were  susceptible  of 
being  disproved.  The  testimony  of  Mrs. 
Bradburn  and  her  witnesses  Is  clear  and  con- 
vincing to  the  effect  that  the  property  In 
question  In  this  suit  belonged  to  Mrs.  Brad- 
burn In  her  own  right;  that  the  deed  In  con- 
troversy was  not  fraudulently  obtained ;  that 
she  originally  inherited  money  from  her  fa- 
ther which  she  Invested  and  increased  in 
amount,  and  with  which  she  purchased  the 
property  in  question,  as  well  as  other  valua- 
ble tracts  of  land  in  that  county;  and  that, 
while  her  husband  assisted  her  In  the  man- 
agement of  the  business  pertaining  to  her 
property,  he  had  no  real  interest  in  the 
same. 

The  decree  of  the  lower  court  will  there- 
fore be  affirmed. 


CHENOWETH  v.  SPENCER  et  al. 

(Supreme  Court  of  Oregon.    April  1,  1913.) 

Mechanics'  Liens  (J  231*)— Pbopebtt  Sub- 
ject—Land. 

L.  O.  L.  §  7416,  provides  that  every  me- 
chanic or  person  furaisliing  material  in  the 
construction  of  a  building  sball  have  a  lien 
thereon.  Section  7417  provides  that  the  land 
upon  which  any  building  shall  be  constructed, 
together  with  the  convenient  space  about  the 
same,  or  so  much  as  may  be  required  for  the 
convenient  nse  and  occupation  thereof,  shall 
be  subject  to  the  liens  created  by  this  act,  if, 
when  the  work  is  commenced,  the  land  belongs 
to  the  person  who  caused  the  building  to  be 
constructed,  but,  if  he  owns  less  than  a  fee, 
then  only  bis  interest  therein  shall  be  subject 
to  a  lien.  Section  7419  proWdes  that  every 
building  constructed  upon  any  land  with  the 
Icnowlcdge  of  the  owner  shall  be  held  to  have 
been  constructed  at  his  instance,  and  his  in- 


terest shall  be  snbject  to  any  mechanic's  Hen, 
unless  he  shall,  within  three  days  after  having 
obtained  knowledge  of  the  construction,  give 
notice  that  he  will  not  be  responsible  for  the 
same.  Held,  that  as  section  7419  did  not 
change  the  lien  given  by  section  7417,  and  the 
lien  upon  the  land  was  a  mere  incident  to  the 
lien  upon  the  building,  and  for  the  convenient 
use  and  occupation  thereof,  a  mechanic  takes 
no  lien  upon  land  owned  by  one  who  did  not 
cause  the  building  to  be  erected,  even  though 
the  owner  did  not  give  the  required  notice, 
where  the  building  was  destroyed  before  com- 
pletion. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  i  413;   Dee.  Dig.  |  281.*] 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty; Wm.  Galloway,  Judge. 

Action  by  A.  E.  Chenoweth  against  V.  W. 
Spencer,  J.  W.  Meredith,  and  others.  From 
a  Judgment  for  plaintiff,  defendant  Meredith 
appeals.     Reversed,  and  cause  dismissed. 

Defendant  Meredith,  t>eing  the  owner  of 
lots  1,  3,  and  4,  bloclc  3,  Depot  addition  to 
the  city  of  Salem,  on  June  14,  1910,  entered 
into  a  contract  with  Emig  and  Yates,  by 
wtiich  he  sold  to  them  the  said  lots  for  the 
price  of  $4,S00,  to  be  paid  in  instaUments. 
Upon  said  lota  there  were  situated  a  build- 
ing and  certain  machinery.  By  the  terms 
of  said  contract  the  purcliasers  were  to 
have  possession,  and  were  to  keep  the  build- 
ing and  machinery  insured  for  the  benefit 
of  Meredith.  The  purcltasers  paid  upon  the 
said  purchase  price  $250  at  the  date  of  the ' 
purchase,  $1,100  on  August  1,  1910,  and  $1,- 
500  on  August  17,  1910.  On  or  about  the 
1st  day  of  July,  1810,  the  building  and  ma- 
cliinery  were  destroyed  by  Are.  Thereafter, 
during  the  year  1911,  c^tain  buildings  were 
erected  on  said  lots,  and  on  lot  2  of  said 
block,  said  lot  2  being  owned  by  Voget,  by 
the  Perfection  Sewing  Cabinet  Company,  a 
corporation,  organized  by  Emlg  and  Yates 
and  successors  to  them  in  the  right  to  the 
possession  of  said  lots  1,  3,  and  4;  and  it 
is  for  material  furnished  by  the  plaintiff  and 
the  defendants  Spencer  and  Hansen,  respec- 
tively, for  which  materialmen's  ileus  are 
claimed,  and  are  herein  sought  to  be  fore- 
closed. The  plaintiff  on  June  24,  1911,  filed 
a  notice  of  lien  under  the  statute  with  the 
clerk  of  Marlon  county,  Or.,  setting  forth 
a  statement  of  his  demand  and  of  a  lien 
upon  the  said  building  and  lots  in  the  sum 
of  $77.60.  Thereafter,  prior  to  the  comple- 
tion of  the  said  building,  and  prior  to  the 
commencement  of  this  case,  said  building 
was  destroyed  by  fire,  and  plaintiff  brings 
this  suit  to  establish  and  foreclose  his  lien 
against  said  lots  1,  3,  and  4.  Defendant  F. 
W.  Spencer  answered,  setting  up  a  lien  in 
the  sum  of  $209,  notice  of  which  was  filed 
on  June  17th.  Defendant  Otto  Hansen  in 
his  answer  set  up  a  lien  in  the  sum  of  $240.- 
76,  having  filed  his  notice  of  claim  July 
6th.  Defendant  Meredith  answered,  denying 
the  allegations  of  the  complaint,  and  alleg- 
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tttg  ids  ownerahlp  of  lota  1,  S.  and  4,  his 
contract  of  sale  thereof  to  Emig  and  Yates, 
tbe  deetruction  of  tbe  building  on  the  prop- 
erty after  he  sold  the  same,  and  that  the 
Ueos  do  not  extend  to  the  lots;  the  build- 
ings which  were  the  basis  of  the  liens  hav- 
ing been  destroyed.  The  construction  of  the 
buUdlngs  was  commenced  about  January, 
1911,  but  they  were  not  completed,  having 
been  destroyed  by  fire  on  the  12th  day  of 
August,  1911.  This  suit  was  commenced  on 
Au^ist  19,  1911.  Upon  the  trial  of  the  case 
in  the  circuit  court,  findings  and  decree  were 
made  and  rendered  in  favor  of  plaintiff, 
Spencer,  and  Hansen,  as  prayed  for,  and 
Meredith  appeals. 

Geo.  G.  Bingham,. of  Salem,  for  api^ellant. 
W.  C.  Winslow  and  J.  D.  Turner,  both  of 
Salem  (Carson  &  Brown,  of  Salem,  on  the 
brief),  for  respondents. 

EAKIN,  J.  (after  stating  the  facts  as 
above).  The  principal  question  raised  by  this 
appeal  is  whether  the  lien  of  mechanics  and 
materialmen  for  material  and  labor  furnish- 
ed in  the  construction  of  the  building  exists 
upon  the  lot  after  the  destruction  of  the 
building  by  fire;  the  owner  of  the  building 
being  in  possession  of  the  lots  under  a  con- 
tract of  purchase,  the  title  remaining  in 
the  vendor,  and  a  large  part  of  the  purchase 
price  of  the  lots  being  unpaid.  We  must 
look,  first,  to  the  terms  of  our  statute  as  to 
how  and  when  the  lien  will  also  include  the 
land.  Section  7416,  U  O.  U,  provides: 
"Every  mechanic    •    •    •    and  other  person 

•  •  *  furnishing  material  ,*  •  •  in 
the  construction     ♦     •     *  of  any  building 

*  *  *  shall  have  a  lien  upon  the  same 
(the  building)  for  tlie  work  or  labor  done 

•  *  •  or  material  furnished  at  the  In- 
stance of  the  owner  of  the  building  *  *  •; 
and  every  contractor  •  •  •  shall  be  held 
to  be  the  agent  of  the  owner  (of  the  build- 
ing) for  the  purposes  of  this  act"  Section 
7417,  L.  O.  L.,  provides:  "The  land  upon 
which  any  building  •  •  •  shall  be  con- 
structed, together  with  a  convenient  space 
about  the  same,  or  so  much  as  may  be  re- 
quired for  the  convenient  use  and  occupa- 
tion thereof  •  •  •  shall  also  be  subject 
to  the  Ileus  created  by  this  act,  if,  at  the 
time  the  work  was  commenced  •  •  •  the 
said  land  belonged  to  the  person  who  caused 
said   building     *     •     *  to  be  constructed; 

*  *  *  but,  if  such  person  owned  less  than 
a  fee  simple  estate  in  such  land,  then  only 
his  Interest  therein  shall  be  subject  to  such 
lien,"  etc.  By  these  two  sections  it  is  plain 
the  Intendment  is  that  tlie  lien  shall  extend 
only  to  the  building  erected  or  repaired  and 
to  the  land  upon  which  it  is  situated  and  a 
convenient  space  about  the  same  to  the  ex- 
tent of  tlie  interest  therdn  of  the  person 
who  caused  the  building  to  be  constructed. 
However,  section  7419,  Lt,  O.  !>.,  which  was 
a  part  of  the  same  act,  namely,  a  part  of 


the  act  of  1885,  provides:    '^very  building 

*  *  *  constructed  upon  any  lands  with 
the  knowledge  of  the  owner  [of  the  lands] 

*  *  *  shall  be  held  to  have  been  con- 
structed at  the  instance  of  such  owner  [of 
the  laud];    •    *    •  and  the  interest  owned 

*  *  *  shall  be  subject  to  any  lien  filed  in 
accordance  with  the  provisions  of  this  act, 
unless  such  owner  [of  the  land]  *  *  * 
shall,  within  three  days  after  he  shall  have 
obtained    knowledge    of    the    construction 

*  *  *  give  notice  that  be  will  not  be  re- 
sponsible for  the  same,  by  jpostlng,"  etc.  The 
plain  purpose  of  this  section  is  to  make 
the  interest  of  the  owner  of  the  land  sub- 
ject to  the  lien,  as  provided  In  section  7417, 
supra,  unless  the  notice  provided  for  is  glv> 
en,  but  not  to  impose  upon  him  all  the  lia- 
bilities of  the  person  who  caused  the  build- 
ing to  be  constructed.  It  does  not  modify 
nor  in  any  manner  affect  the  extent  or  char- 
acter of  the  lien  upon  the  land  as  provided 
by  section  7417,  supra.  That  is  an  incident 
to  the  lien  on  the  building  for  the  convenient 
use  and  occupation  thereof. 

There  is  some  apparent  confiict  in  the  au- 
thorities as  to  whether  the  lien  attaches  to 
the  land  at  all  events.  In  Wigton  &  Brooks' 
Appeal,  28  Pa.  161,  Schukraft  et  al.  v.  Buck 
et  al.,  6  Daly  (N.  Y.)  1,  Wood  &  Co.  v,  Wil- 
mington Conference  Academy,  1  Marvel  (Del.) 
416,  41  Atl.  89,  and  Humboldt  Lbr.  Mill  Co. 
V.  Crisp,  146  CaL  686,  81  Pac.  30,  106  Am. 
St  Rep.  75,  2  Ann.  Cas.  811,  the  lien  in- 
cludes the  land  only  as  an  incident  to  the 
Uen  on  the  building,  and,  when  the  building 
is  destroyed  by  fire  or  other  accident,  the 
lien  ceases.  In  other  states,  such  as  Illinois, 
Indiana,  Massachusetts,  Minnesota,  Missis- 
sippi, and  Texas,  it  is  held  that  the  Uen  at- 
taches to  the  land  originally,  and  not  alone 
as  an  incident  to  the  lien  on  the  building. 
By  an  examination  of  the  decisions  In  the 
states  mentioned  and  the  statutes  thereof,  it 
is  disclosed  that  the  apparent  conflict  in 
the  decisions  depends  entirely  upon  the  dif- 
ference in  statutes.  In  Pennsylvania  and 
California  the  statutes  are  identical  with 
the  Oregon  statute,  while  in  Mississippi  the 
"lien  shall  extend  to  and  cover  the  entire 
lot  of  the  land,"  etc.  In  Minnesota  the  Hen 
is  upon  the  building  and  upon  the  interest 
of  the  owner  of  the  building  in  the  land 
on  which  it  is  situated.  In  Illinois  the  stat- 
ute provides:  "Shall  have  a  lien  upon  the 
whole  of  such  lot  •  ♦  ♦  shall  extend  to 
the  estate  of  the  owner  of  the  building 
(where  he  is  the  owner  of  the  lot)."  In 
Texas  the  lieu  is  on  the  building  and  on 
the  lot  necessarily  covered  thereby.  It  ap- 
pears in  most  of  those  statutes  that  the 
lien  is  on  the  building  and  ground  only  to 
the  extent  of  the  Interest  of  the  person  con- 
structing the  building,  while  in  a  case  such 
as  the  one  involved  here  the  theory  of  the 
lien  against  the  lot  is  that  the  lot  gets  the 
benefit  of  the  expenditure.    If,  however,  the 
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lien  attaclies  to'  the  lot  of  a.  stranger  to  ttie 
eonttact  tor  the  btiilding,  and  the  buUdlug 
Is  destroyed,  tbe  lot  owner  would  get  noth- 
ing. He  was  not  a  party  to  nor  a  benefldary 
of  the  Improvement,  yet  his  lot  would  be 
sold  to  pay  a  large  debt  not  incurred  for 
anything  that  was  ever  to  come  to  him  or 
by  which  he  was  to  beue&t,  which  would  be 
very  inequitable,  a  result  not  contemplated 
by  our  lien  law,  and  a  condition  not  coming 
within  its  terms.  Meredith  holds  the  title 
to  these  lots,  but  had  no  part  or  interest  in 
the  construction  of  the  building  by  contract 
or  otherwise.  The  lienors  may  have  a  right 
to  be  subrogated  to  the  rights  of  Bmlg  and 
Yates  or  of  the  Perfection  Sewing  Cabinet 
Oompany  in  the  lots,  but  there  is  no  theory 
upon  which  Meredith  should  be  held  liable 
for  the  debt  of  the  Perfection  Sewing  Cabi- 
net Company  when  he  has  received  no  part 
of  tbe  consideration,  and  is  not  a  party  to 
the  debt  by  contract  Such  liability  was  not 
contemplated  by  the  statutes  of  Minnesota, 
Illinois,  and  other  states  in  which  it  is  held 
that  the  lot  is  subject  to  the  lien,  even  if  the 
boilding  be  destroyed,  as  in  those  states  the 
lien  extends  only  to  the  lot  to  the  extent  of 
the  interest  of  tiie  owner  of  the  building,  and 
they  do  not  contemplate  such  a  case  as  the 
present  one,  but  only  a  lien  on  the  lot  of 
the  person  constructing  the  building  and  on 
the  interest  he  may  have  in  the  lot  at  the 
time  of  making  the  contract.  But  the  title 
of  Meredith  to  the  land,  who  was  a  stranger 
to  the  contract  for  the  building,  is  not  in- 
volved. lUinois  Revised  Stat  1911,  |  15,  p. 
1477.  In  Minnesota  the  laborer  has  a  lien 
upon  tbe  building  and  on  tbe  right,  title, 
and  interest  of  the  owner  thereof  in  the  land 
upon  which  the  same  is  situated,  and  there- 
fore, under  the  decisions  in  that  state,  tbe 
Men  does  not  extend  to  the  interest  of  a 
stranger  to  the  contract  who  may  own  the 
fee.  The  holding  in  those  states  would  not 
make  tbe  interest  of  Meredith  In  these  lots 
liable  to  the  lien.  Tbe  case  of  Humboldt 
Lbr.  Co.  y.  Crisp,  supra,  was  a  case  like  tbe 
one  before  us.  The  California  statute  pro- 
viding for  the  lien  on  the  building  also  pro- 
vides:    "The  land  upon  which  any  building 

•  •  *  Is  constructed,  together  with  a  con- 
venient space  about  the  same  *  *  *  Is 
also  subject  to  the  Hen."  And  it  is  held: 
"If  there  is  no  building  it  will  be  Impossible 
for  tbe  court  to  determine  that  any  laud 
'may    be  required   for   its    convenient  use.' 

♦  •  •  In  these  provisions  [referring  to 
the  statute]  we  see  an  intention  of  tbe  Leg- 
islature to  make  the  lien  on  the  building  tbe 
principal  thing,  and  the  lien  on  the  land  on 
which  it  Is  situated  an  incident  of  the  com- 
pletion of  the  building,  and  that  when  the 
building  is  destroyed  before  completion,  there 
can  be  no  lien  against  tbe  laud  on  which  it 
was  being  created.  *  *  * "  There  is  a 
note  to  this  case  in  2  Ann.  Cas.  Sll,  which 


makes  the  dlstlnctfoii  between  the  doctrlUA 
of  this  case  and  that  of  the  Illinois,  Indi- 
ana, and  other  like  cases.  We  think  the 
reasoning  in  the  California  case  cited  is 
sound,  that  it  is  applicable  to  the  Oregon 
Hen  statute,  and  that  it  should  control  in  tbe 
case  before  us. 

The  decree  will  be  reversed,  and  the  suit 
dismissed. 


DEVROB  T.  PORTLAND  RT.,  LIGHT  & 

POWER  CO. 
(Supreme  Court  of  Oregon.    April  1,  1913.) 

1.  Carbikhs  (t  318*)— Cabkiagk  or  Vabsks- 

GERS. 

In  view  of  Const  art  7,  f  8,  as  amended 
in  1910  (see  Laws  1911,  p.  7),  providing  that 
no  fact  tried  by  a  jury  shall  be  re-examined 
in  any  court,  nmess  the  court  can  affirmatively 
say  there  is  ao  evidence  to  support  the  verdict, 
evidence  AeM,  in  an  action  against  a  street  rail- 
way company  for  wrongful  death  of  a  passen- 
ger,  sufficient  to  support  the  verdict 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  ||  1270,  1307-1314;  Dec  Dig.  f 
318.*] 

2.  Triai,  (I  142*)— Questions  to*  Jubt. 

Where  more  than  one  inference  may  be 
legitimately  drawn  from  the  evidence,  one  fa- 
vorable and  the  other  unfavorable  to  tbe  de- 
fendant there  is  a  question  for  the  jory. 

[Ed.  Note.— For  other  cases,  sea  Trial,  Cent. 
Dig.  §  337;   Dec.  Dig.  |  142.*] 

3.  Cabbiebs  (g  320*)— Gabbiage  or  Fabsbn- 
GEBS — Questions  fob  Juby. 

In  view  of  L.  O.  L.  {  868,  subd.  2,  pro- 
viding  that  on  all  proper  occasions  the  jury 
shall  be  Instructed  Uiat  they  are  not  bound  to 
find  their  verdict  in  accordance  with  the 
greater  number  of  witnesses,  evidence  in  an 
action  against'  a  street  railway  company  for 
the  wrongful  death  of  a  passenger  AeM  to  pre* 
sent  a  question  for  tbe  Jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  IS  1118,  1126,  114»,  1153,  IIGO, 
11G7,  1179,  1190,  1217,  1233,  1244, 1248,  131&- 
13l>3;   Dec.  Dig.  |  320.*] 

4.  Triai.  (J  256*)— Instbuotions— Request. 

In  an  action  against  a  street  railway  com- 
pany for  the  wrongful  death  of  a  passenger, 
where  the  court  at  request  of  defendant  in- 
structed tbe  jury  not  to  find  for  plaintiff  unless 
the  accident  happened  as  alleged  in  tbe  com- 
plaint that  instruction  la  safficlent,  in  the  ab* 
sence  of  a  request  for  a  more  specific  instruc- 
tion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  628-841;   Dec.  Dig.  {  256.*] 

5.  Cakbiebs  (S  287*)— Carriage  or  Pabbeit* 

GEB6— WnO  ABE  PASBBNGERS. 

While  the  relation  between  carrier  and 
passenger  can  only  be  created  by  contract,  ex- 
press or  implied,  one  may  become  a  passenger 
by  boarding  a  street  car  at  a  point  other  than 
at  a  regular  stopping  place,  where  it  was  cus- 
tomary for  persons  to  board  tbe  car  at  that 
point  when  it  came  to  a  full  stop,  and  tbe 
servants  in  charge  of  tlie  car  are  bound  to  ex- 
ercise care  in  protecting  one  so  boarding  tbe 
car. 

[Ed.  Note. — For  other  cages,  see  Carriers, 
C.nt.  Dig.  §§  1154-1159,  1161-1186;  Dec.  Dig. 
8  2ST.*] 

6.  Triai,    (|   260*)— Instructions— Instruc- 
tions CovERF.n  BY  Those  Given. 

In  nn  action  aininst  a  street  car  com- 
pany for  the  wrouKful  death  of  a  passenger. 
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wb«Tie  tbe  oonrt  eluTgled  that  tlie  particidaT 
aeglisence  averred  was  that*  while  the  car  up- 
on which  the  decedent  desired  to  embark  was 
standing  6tiD,  he  attempted  to  board  it,  and 
was  in  the  act  of  getting  on  the  car,  when  it 
suddenly  started,  throwing  him  to  the  ground 
and  causing  his  death,  and  that  there. could  be 
BO  verdict  in  favor  of  plaintiff  unless  the  acci- 
dent happened  in  the  manner  alleged,  the  re- 
fusal of  an  instruction  to  find  for  defendant, 
unless  deceased  was  Icilled  b^  reason  of  the 
particular  negligence  charged  m  the  complaint, 
was  proper,  being  covered  by  the  instruction 
given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Die.  It  651-«!i9:  Dec  Dif.  f  2(t0.*] 

Appeal  from  carcnlt  Court,  Multnomah 
County;   William  N.  Catena,  Judge. 

Action  by  Louise  Devroe,  as  administra- 
trix of  Clement  Devroe,  deceased,  against  the 
Portland  Railway,  Light  &  Power  Company. 
From  a  judgment  for  plaiUtifF,  defendant  Ap- 
peals.   Affirmed. 

This  Is  an  action  for  personal  Injuries. 
The  Jury  returned  a  verdict  in  flavor  of  plain- 
tiff. From  &  Judgment  ther«on,  defendant 
appeals. 

On  the  afternoon  of  December  9,  1910, 
plaintiff's  intestate,  Ciemoit  Devroe,  met  his 
death  by  being  crushed  tinder  the  wheels  of 
the  trailer  of  a  St.  Johns  electric  train 
operated  by  defendant.  The  acddeot  occur- 
red at  a  point  between  Beech  and  Failing 
streets,  on  Union  avenue,  In  the  city  of  Port- 
land. The  plalntifTs  complaint  charged,  as 
the  cause  of  the  accident:  That  defendant's 
train,  consisting  of  two  of  its  street  cars, 
was  proceeding  in  a  southerly  direction  up- 
<m  the  westerly  track  on  Union  avenue,  and 
came  to  a  stop  between  Beech  and  Failing 
streets.  There  Clement  Devroe  offered  him- 
self as  a  passenger,  and  while  in  the  act  of 
"stepping  and  drawing  himself  Into  said  car, 
and  liad  taken  hold  of  the  handhold  upon 
said  car,  the  defendant,  its  agents,  servants, 
and  employes,  in  a  careless  and  negligait 
manner,  and  without  giving  any  care  or  at- 
tention as  to  whether  said  Clement  Devroe 
would  be  Injured  thereby  or  not,  suddenly, 
and  without  any  warning  to  the  said  de- 
ceased, started  said  train  with  a  Jerk  and 
with  such  force  that  said,  deceased  was  there- 
by thrown  off  his  feet,  and  thrown  and 
caused  to  fall  between  the  first  and  second 
cars  of  said  train,  in  such  a  manner  that  the 
last  car  of  said  train  struck  said  deceased 
and  dragged  him  under  said  car,  the  wheels 
thereof  cutting,  mangling,  tearing,  and  lac- 
erating said  deceased,  and  causing  and  per- 
mitting the  wheels  of  said  car  to  run  upon 
and  over  said  deceased,  thereby  injuring  blm 
so  severely  that  he  died  immediately.  That 
said  defendant's  said  employ&a  then  and 
there  knew,  or,  in  the  exercise  of  reasonable 
care,  ought  to  have  known,  that  said  de- 
ceased was  attempting  to  board  said  car 
when  the  said  train  was  so  started  as  afore- 
said: and  said  deceased  was  so  thrown  under 


tbA  -Wheels  of  said  ear  and  Injured  and  kOt- 
ed  as  aforesaid  without  any  carelessness  or 
negligence  on  his  part,-  and  solely  •  •  * 
on  aeoount  of  the  oagUgence  and.  cardeasneaa 
of  the  defendant,  its  agents,  servants,  and 
employes." 

Defendant  answered,  and  pleaded,  among 
ottier  things,  that  at  the  time  of  the  accident, 
and  while  the  cars  wsre  in  motion  and  pro- 
ceeding at  too  fast  a  speed  to  permit  one  to 
board  the  some  in  safety,  the  decedent  care- 
lessly, recklessly,  and  negligently,  and  with- 
out exercising  iwoper  care  or  precaution  for 
his  own  safety,  attempted  to  board  or  swing 
upon  the  rear  platform'  of  the  head  motor 
car,  and  while  so  doing  missed  his  footing, 
fell  between  the  cars,  and  was  killed ;  that  at 
the  time  at  the  accld«it  the  decedent  well 
knew,  and  in  the  exercise  of  ordinary  and 
reasonable  care  should  have  known,  that  the 
cars  were  In  motion  and  moving  at  too  fast 
a  speed  to  permit  him  to  board  the  same  In 
safety,  but  nevertheless  he  recklessly,  negli- 
gently, and  carelessly  attemgpted  to  board 
the  car  wiiile  in  motion,  by  reason  wh«eoC 
he  was  killed. 

At  the  trial  the  following  facts  appeared: 
Defendant's  railway  track,  on  which  the  ac- 
cident happened,  was  one  on  which  Wood- 
lawn,  St.  Johns,  and  Alberta  trains  were 
operated.  The  decedent  had  boarded  a 
Woedlawn  car  bound  for  Portland.  Before 
the  aocld^it,  and  about  midway  between 
Beech  and  Falling  streets,  this  car  switched 
to  the  east  track  on  Union  avenue  in  order 
to  let  a  following  St  Johns  train  go  by.  The 
decedent  got  off  from  the  Woodlawn  car 
while  it  was  switching  and  undertook  to 
board  the  St  Johns  trala  The  blodc  in 
which  the  accident  occurred  Is  about  400  feet 
in  length.  The  St  Johns  train  is  a  through 
train;  that  is,  it  does  not  stop  to  pick  up 
passengers  at  all  points,  but  it  does  stop  to 
let  persons  off  at  any  street,  as  the  evidence 
shows.  A  through  car  always  stops  at  inter- 
secting tracks,  and  often  at  the  switch  be- 
tween Beech  and  Failing  streets,  at  which 
points  it  Is  customary  to  take  on  passengers. 
It  is  necessary  for  the  local  cars  to  switch 
at  certain  points  In  order  to  permit  the 
through  cars  to  pass,  as  the  latter  have  the 
right  of  way. 

The  controversy  is  whether  or  not  the  St 
Johns  train  was  in  motion  when  the  decedent 
undertook  to  board  it  Defendant  contends 
that  the  St  Johns  train  did  not  stop  at  the 
switch,  and  the  plaintiff  asserts  that  it  did 
on  this  occasion,  as  It  very  freqnoitly  stop- 
ped there  to  take  on  passengers  while  the 
other  cars  were  switching  out  of  its  way. 

The  testimony  on  behalf  of  plaintiff  upon 
this  point  was  confined  to  tw.i  witnesses. 
Thomas  Litzer,  who  was  In  the  railway  mall 
service,  and  who  resided  in  Portland  at  the 
time  of  the  accident,  deposed  in  substance 
that  the  decedent,  Clement  Devroe,  got  on  a 
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Woodlawn  calr  npon  whlcb  he  was  riding, 
at  Shaver  street,  north  of  where  the  accident 
occurred;  that  after  Mr.  Devroe  got  on  the 
car,  the  St.  Johns  car  was  close  behind  them, 
and  that  when  they  passed  Failing  street  It 
was  right  at  their  heels;  that  from  there  on 
they  left  the  St  Johns  car  Jnst  a  lltle  ways 
behind,  and  crossed  the  switch  betweMi  Fall- 
ing and  Beech  streets;  that  about  the  time 
the  conductor  threw  the  trolley  over  to 
switch  the  car  back  over  the  east  track,  the 
St.  Johns  car  caught  up  with  them  and  was 
standing  dead  still,  waiting  for  the  Wood- 
lawn  car  to  switch  out  of  the  way;  that 
when  they  started  to  switch  back  Dev- 
roe passed  out  of  the  front  door  as  the  car 
was  halfway  over  the  "cross-over";  that  the 
Woodlawn  car  backed  north  onto  the  east 
track  halfway  past  the  rear  car  of  the  St. 
Johns  train,  and  stopped  opposite  to  it,  so 
that  his  (Utzer's)  position  was  about  the 
middle  of  the  St.  Johns  rear  car,  facing  the 
same;  that,  when  the  Woodlawn  car  stop- 
ped, the  St.  Johns  car  was  still  standing,  and 
that  it  must  have  stopped  at  least  tnree  or 
four  seconds;  that  it  started  with  repeated 
little  sharp  starts. 

W.  G.  Holcomb,  a  salesman,  of  Portland, 
who  was  called  by  plaintiff,  testified  to  the 
effect  that  the  St.  Johns  train  stopped  at 
Failing  street;  that  he  got  on  the  front  plat- 
form of  the  rear  car  and  stood  there  as  the 
train  pulled  out;  that  It  ran  for  some  dis- 
tance and  came  to  another  stop  of  possibly 
two  seconds;  that  as  he  stood  there  he  notic- 
ed a  man  come  out  from  the  curbstone  and 
take  bold  of  the  rear  handle  bar  of  the 
motor  car  as  it  started,  about  8  or  9  feet 
from  where  he  was  standing ;  that  the  man 
got  one  foot  on  the  step,  and  his  left  band 
hold  of  the  rear  handle  bar;  that,  just  as  he 
did  so,  the  car  started  up  suddenly,  and  his 
foot  slipped  off;  that  he  hung  there  for  a 
minute,  and  dropped  oft  under  the  trucks  of 
the  rear  car;  that  the  conductor  of  the  rear 
car  was  standing  at  the  front  end  until 
after  the  accident  happened,  and  that  just 
as  the  man  dropped  under  the  car  he  reached 
up  for  the  bell  cord.  To  the  following  ques- 
tions Holcomb  replied  thus:  "Q.  Would  you 
say  whether  or  not  he  was  looking  at  you  at 
the  time  he  attempted  to  get  on?  A.  I  would 
say  he  did.  Q.  Was  he  in  a  position  where  he 
could  see  him?  A.  Yes,  sir.  Q.  What  would 
you  say  as  to  whether  or  not  he  was  looking 
at  the  man  when  the  man  came  up  and  tool; 
hold  of  the  car?  A.  I  should  say  he  was 
looking  at  him." 

G.  W.  Dodge,  motorman  on  the  St.  Johns 
train,  witness  for  defendant,  testified  in  sub- 
stance as  follows:  That  they  made  their 
last  stop  of  half  a  second  at  Falling  street; 
that  they  did  not  pick  up  passengers,  unless 
they  happened  to  get  on  where  the  car  made 
stops;  that,  in  coming  into  town,  he  made  it 
a  rule  to  lay  about  a  block  behind  the  other 
car ;  that  the  Woodlawn  car,  at  tiie  time  he 


stopped,  was  200  f«et  abaad  of  him,  whldi 
would  place  It  at  the  switch;  that,  while 
they  were  unloading  passengers,  the  Wood- 
lawn car  was  crossing  over  to  the  other 
track,  so  that  they  could  go  ahead ;  that  by 
the  time  they  got  fairly  started  the  Wood- 
lawn car  had  crossed  over  to  the  other  track, 
and  that  it  was  not  necessary  for  him  to 
make  a  stop  at  that  point;  that  his  speed 
kept  increasing  to  10  miles  an  hour,  he 
Judged,  until  he  got  the  emergency  bell  to 
stop;  that  be  did  not  know  of  any  one  get- 
ting on  between  Beech  and  Failing  streets 
until  after  the  accident;  that  the  car  stop- 
ped within  50  or  60  feet.  On  cross-examina- 
tion this  witness  testified  that  frequently  per- 
sons got  on  at  the  switch,  provided  that  they 
had  to  make  a  stop  there.  To  the  following 
question,  "Did  you  see  anybody  at  the  switch 
when  you  got  there?"  he  answered,  "I  saw 
a  man  standing  off  towards  the  sidewalk ;" 
and  to  the  question,  "Waiting  to  get  on?" 
he  replied,  "I  suppose  so." 

W.  H.  Baldwin,  a  vritness  for  defendant, 
testified  in  effect  that  be  saw  them  make  the 
switch;  that  he  saw  the  St.  Johns  car  coming 
down  with  three  or  four  or  five  men  scranl- 
bling  to  get  on ;  that  they  were  in  the  habit 
of  getting  on  these  cars  every  morning. 

I*  W.  Edwards,  conductor  on  the  Wood- 
lawn car  at  the  time  of  the  accident,  testified 
for  defendant  In  part  as  follows:  "Well,  the 
best  I  remember  the  St  Johns  car  stopped  at 
Failing  street,  and  by  the  time — I  suppose 
by  the  time  he  stopped  we  were  almost  down 
to  the  switch.  Of  course,  there  being  no 
overhead  wires  for  the  trolley  to  follow  back, 
we  stopped  and  I  went  around  my  car;  kick- 
ed the  switch  over  with  my  foot  I  think  I 
had  to  get  on  the  bumper  of  my  car,  on  the 
back  end  of  the  car,  and  take  hold  of  the 
rope  and  pull  the  trolley  off  after  we  got 
started  back.  Then  I  pulled  the  trolley  off 
and  threw  it  across  to  the  other  wira  •  •  • 
You  see  I  had  to  put  my  pole  on  first,  and  by 
the  time  I  got  my  pole  on  and  looked  for  the 
St  Johns  car,  I  judge  It  was  from  20  to  30 
feet  behind,  still  back  of  my  car;  that  Is, 
the  front  end  of  the  St  Johns  car.  •  •  •  I 
judge  It  was  moving  4  or  5  miles  an  hour 
anyway,  6  probably.  •  •  •  I  know  he  didn't 
stop  any  more." 

Zera  Snow  and  Geo.  B.  Guthrie,  both  of 
Portland  (Snow  &  McCamant  of  Portland, 
on  the  brief),  for  appellant  W.  E.  Farrell 
and  M.  L.  Pipes,  both  of  Portland  (Davis  & 
Farrell  and  Wilbur  Henderson,  all  of  Port- 
land, on  the  brief),  for  respondent 

BRAN,  J.  (after  stating  the  facts  as  above). 
[1]  We  have  set  out  sufficient  evidence  to 
show  that  It  Is  exceedingly  contradictory. 
There  were  several  other  wltnes-ses  for  de- 
fendant who  testified  much  to  the  same  ef- 
fect as  those  above  named.  In  the  brief  of 
defendant  the  evidence  is  discussed  at  length, 
and  we  are  urged  to  set  aside  the  verdict 
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on  the  ground  of  the  insufficiency  of  the  evi- 
dence. The  pivotal  qnestlon  Is  tersely  stat- 
ed thus :  "Was  the  car  in  motion  and  travel- 
ing so  rapidly  that  It  was  the  height  of 
folly  to  attempt  to  board  it,  either  at  a  stop 
point  or  at  a  nonstop  point,  it  makes  no  dif- 
ference which  In  the  discussion  of  this  ques- 
tion?" Counsel  for  defendant  requested  the 
court  to  direct  the  Jury  to  return  a  verdict 
in  favor  of  defendant 

Section  3,  art  7,  of  the  Constitution,  as 
amended  in  1910  (Laws  of  1911,  p.  7),  pro- 
vides that  no  fact  tried  by  a  Jury  shall  be 
otherwise  re-examined  in  any  court  of  this 
state  unless  the  court  can  affirmatively  say 
there  is  no  evidence  to  support  the  verdict 
There  was  evidence  to  the  effect  that  the 
car  stopped  at  the  switch  mentioned,  and,  to 
sustain  plalntltTs  case,  sufficient  to  be  sub- 
mitted to  the  Jury.  In  Moore  on  Carriers, 
541--543,  it  is  stated  thus:  "The  relation  be- 
tween carrier  and  passenger  can  only  be 
created  by  contract  express  or  Implied. 
•  •  •  The  general  rule  is  that  any  per- 
son whom  a  common  carrier  has  contracted, 
expressly  or  Impliedly,  to  convey  from  one 
place  to  another,  in  consideration  of  the 
payment  of  fare,  or  its  equivalent  and  who, 
in  the  coarse  of  the  performance  of  such 
contract  has  been  received  by  the  carrier  un- 
der its  care,  either  upon  the  means  of  con- 
veyance, or  at  the  point  of  departure  of  that 
conveyance.  Is  a  passenger."  In  a  case 
where  there  is  substantial  evidence  sustain- 
ing a  verdict  although  there  be  other  strong 
contradictory  evidence,  we  are  prohibited 
from  disturbing  the  verdict  Wills  v.  Palm- 
er Lumber  Co.,  58  Or.  536,  115  Pac.  417; 
inirdy  V.  Van  Keuren,  60  Or.  263,  110  Pac. 
149;  Atherton  v.  WalUng,  61  Or.  384,  121 
Pac.  796;  State  v.  Michellod,  124  Pac.  263; 
Hofer  V.  Smith,  129  Pac.  761,  763. 

12]  The  rule  is  that  If  two  inferences  may 
be  fairly  and  legitimately  deduced  from  the 
evidence,  one  favorable  and  the  other  un- 
favorable to  the  defendant,  a  question  is 
presented  which  calls  for  the  opinion  of  the 
Jury.  Where  the  proof  of  the  accident  is  ac- 
comi^nied  by  proof  of  facts  and  circum- 
stances, from  which  an  Inference  of  negli- 
gence may  or  may  not  be  drawn,  the  case 
cannot  be  determined  by  the  court  as  a  mat- 
ter of  law,  but  must  be  submitted  to  the 
Jury.  Anderson  v.  North  Pac  Lbr.  Co.,  21 
Or.  281,  28  Pac.  6;  Manning  v.  Portland 
Shipbuilding  Co.,  52  Or.  101,  96  Pac.  545; 
Geldard  v.  Marshall,  43  Or.  438,  73  Pac.  330; 
Miller  v.  Inman,  40  Or.  161,  166,  66  Pac.  713. 

[3]  Regarding  conflicting  evidence,  section 
868,  subd.  2,  L.  O.  L.,  directs  that  on  all 
proper  occasions  the  Jury  shall  be  instruct- 
ed that  they  are  not  bound  to  find  a  verdict 
in  conformity  with  the  declarations  of  any 
number  of  witnesses,  which  do  not  produce 
conviction  ta  their  minds,  against  a  less- 
nnmber,  or  against  a  presumption  or  other 


evidence  that  does  satisfy  their  minds.  It 
was  especially  the  province  of  the  Jury  to 
pass  upon  the  conflicting  evidence  in  this 
case.  It  was  for  thnn  to  find,  from  all  the 
facts  and  circumstances  in  evidence,  what 
the  truth  of  the  matter  waa  It  being  in 
evidence  that  the  Woodlawn  car  and  the  fol- 
lowing 8t  Johns  train  were  do^  together 
at  Falling  street  200  feet  north  of  where 
the  casualty  occurred,  the  Jury  should  de- 
termine whether  or  not  there  was  time  for 
the  Woodlawn  car  to  stop,  to  have  the  trol- 
ley changed,  and  to  switch  back  onto  the 
east  track,  while  the  St.  Johns  train  was 
stopping  at  Falling  street  (half  a  second,  as 
testified  by  Mr.  Dodge),  without  causing  the 
latter  train  to  wait  at  the  switch  for  that 
to  be  done, 

[4]  It  is  argued  by  defendant's  counsel 
that  the  court  erred  in  not  instructing  the 
Jury  as  to  defendant's  knowledge  or  means 
of  knowledge  of  plaintiff's  intestate  attempt- 
ing to  board  the  car.  As  to  this  matter  the 
complaint  alleged:  "That  said  defendant's 
said  employes  then  and  there  knew,  or  In 
the  eserdse  of  reasonable  care  ought  to 
have  known,  that  said  deceased  was  at- 
tempting to  board  said  car  when  the  said 
train  was  so  started  as  aforesaid."  The 
court  at  the  request  of  the  defendant  in  the 
charge  above  quoted,  informed  the  Jury  that 
they  could  not  find  for  plaintiff  unless  they 
found  that  the  accident  happened  as  alleged 
In  the  complaint  This  instruction  was  cor- 
rect as  far  as  it  went.  Had  defendant  de- 
sired It  to  be  more  specific,  its  counsel 
should  have  called  the  attention  of  the  court 
to  the  point,  and  should  have  requested  an 
additional  instruction;  otherwise,  It  would 
be  assumed  that  the  party  assented  to  the 
charge  as  given.  We  find  no  such  request. 
Klncart  v.  Shambrook,  128  Pac.  1008;  Mc- 
Clung  V.  McPherson,  47  Or.  73,  76,  81  Pac. 
567,  82  Pac.  13. 

rs]  The  evidence  tended  to  show,  and  the 
Jury  evidently  believed,  that  it  was  the  cus- 
tom to  receive  passengers,  when  the  cars 
stopped,  at  the  point  where  the  accident  oc- 
curred; that  the  motorman  and  conductor 
of  the  St  Johns  train  saw  the  decedent  at 
the  time  he  attempted  to  board  the  car; 
and  that  the  car  came  to  a  full  stop,  and 
other  passengers  got  on  at  this  point  at  the 
time  of  the  accident  The  case  at  bar  dif- 
fers from  the  case  of  McCarty  v.  St  Louis 
&  8.  By.  Co.,  105  Mo.  App.  506,  80  S.  W.  7,  8, 
dted  with  other  cases  and  relied  upon  by 
defendant,  where  plaintiff  attempted  to 
board  a  street  car,  on  the  wrong  side  of  a 
street  crossing,  at  a  switch.  There  was  no 
testimony  that  either  the  conductor  or  mo- 
torman saw  the  plaintiff  before  or  at  the 
time  he  attempted  to  get  aboard,  or  knew 
that  he  desired  or  was  trying  to  become  a 
passenger.  The  conductor  was  not  shown  to 
be  looking  toward  the  plaintiff.     In  that 
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case  defendant  had  a  verdict,  and  tbere  was 
a  reversal.  The  court  said:  "If  the  testi- 
mony had  shown  It  was  usual  to  receive 
passengers  there,  the  plaintiff's  position 
would  be  well  taken.  •  •  •  If  there  was 
a  usage  to  take  passengers  at  the  switch, 
the  carmen  would  have  been  bound  to  watch 
and  be  as  careful  about  starting  there  as  at 
far  crossings — the  common  and  appropriate 
localities  for  taking  passage — for  then  per- 
sons would  have  a  right  to  board  cars,  and 
the  operatives  good  reason  to  expect  them  to 
do  so.  Washington,  etc.,  R.  R.  Co.  v.  Grant, 
11  App.  D.  C.  107;  McNulta  v.  Ensch,  134 
111.  46,  24  N.  E.  631;  West  Chicago  St  Ry. 
V.  Manning,  170  111.  417,  48  N.  E.  958;  Id.,  70 
111.  App.  239."  Applying  this  rule,  it  brings 
us  back  to  the  main  question  settled  by  the 
verdict,  to  wit:  Did  the  car  stop  at  this 
switch? 

[8]  No  exceptions  were  taken  to  the  in- 
structions given  to  the  Jury.  Defendant's 
counsel  dyly  saved  exceptions  to  the  refusal 
of  the  court  to  give  certain  requested  in- 
structions, and  assigns  such  refusal  as  er- 
ror. The  second  assignment  of  error  Is  bas- 
ed upon  the  refusal  of  the  court  to  give  the 
following  instruction:  "In  this  action  you 
should  return  a  verdict  In  favor  of  the  de- 
fendant, unless  you  are  satisfied  by  a  pre- 
ponderance of  evidence  that  the  deceased 
was  killed  by  reason  of  the  particular  neg- 
ligence charged  against  the  defendant  in  the 
complaint,  and  that  said  accident  happened 
without  any  negligence  on  the  part  of  the 
.deceased."  The  defendant  also  requested 
the  court  to  Instruct  the  Jury  that.  If  they 
believed  that  the  accident  could  not  have 
been  prevented  by  proper  care  and  was  an 
unavoidable  one,  plaintiff  could  not  recover. 
The  requested  Instructions  were  fully  cover- 
ed by  those  given  by  the  court,  one  of  which 
was  given  at  defendant's  request,  as  follows : 
"The  particular  negligence  with  which  the 
defendant  In  this  case  is  charged  Is  that, 
while  the  said  car  upon  which  he  desired  to 
embark  as  a  passenger  was  standing  still 
on  Union  avoine,  between  Beech  and  Failing 
streets,  the  deceased  attempted  to  board  said 
car,  and  whUe  he  Was  In  the  act  of  getting 
on  said  car  that  It  suddenly  started  forward 
with  a  Jerk,  throwing  him  to  the  ground  and 
causing  the  Injury  complained  of.  This  Is 
the  only  negligence  charged  in  the  complaint, 
and  I  Instruct  you  that  you  cannot  return  a 
verdict  in  favor  of  the  plaintiff  in  this  case 
unless  yon  find  that  the  accident  happened 
in  the  manner  alleged  in  the  complaint" 
The  court  also  instructed  the  Jury  to  the  ef- 
fect that  plaintiff  must  prove  the  alleged 
nesIlRonce  by  a  fair  preponderance  of  the 
evidence,  and  that  if  plaintiff's  Intestate  at- 
tempted to  board  the  car  after  the  same  had 
started  and  was  in  motion,  or  was  guilty  of 
any  negligence   contributing   to   the   Injury, 


plaintiff  could  not  recover.    The  cause  was 
fairly  submitted  to  the  Jury. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  lower  court  is  affirmed. 


MILLER  V.  MILLER. 
(Supreme  Court  of  Oregon.    April  8,  1913.) 

1.  Divorce   (§  285*) —Alimony  — Appeal — 
Tbanscbipt— Contents. 

Oq  appeal  from  an  6tdet  denying  a  motion 
to  modify  a  divorce  decree  so  as  to  relieve  the 
husband  from  the  payment  of  alimony,  the  orig- 
inal complaint,  answer,  and  reply  were  proper 
parts  of  the  transcript 

[Ed.  Note.— For  other  eases,  see  Divorce, 
Cent  Dig.  i  768;   Dec  Dig.  i  285.*] 

2.  Divorce  (f  152*)— Heabino— Decbke. 

The  court  has  no  jurisdiction  to  grant  a 
divorce  on  the  pleadings  without  hearing  evi- 
dence, and  a  decree  so  granted  is  absolutely 
void. 

[Ed.  Note. — ^For  other  cases,  see  Divorce, 
Cent  Dig.  f  614;  Dec.  Dig.  J  152.*] 

Appeal  from  Circuit  Court,  Multnomah 
County ;   Henry  B.  McGtinn,  Judge. 

Action  by  Ernest  M.  MlUer  against  Daisy 
E.  MlllMr.  Application  for  modification  of  a 
divorce  decree.  From  an  order  denying  the 
motion,  plaintiff  am)eals.    Reversed. 

Ernest  brought  suit  against  Daisy,  alleg- 
Ing  various  acts  of  cruel  and  Inhuman  treat- 
ment, Including  such  matters  as  threatening 
to  kill  him,  throwing  dishes  and  glassware 
at  him,  striking  him  vrith  dishes  and  oth- 
er articles  of  household  furniture,  Idcldng 
him  on  delicate  parts  of  his  anatomy,  and 
thereby  permanently  injuring  him,  and  other 
desecrations  of  his  manly  person,  whereby  he 
was  permanently  Injured  and  his  life  ren- 
dered miserable  and  unbearable.  Daisy  an- 
swered, denying  the  soft  Impeachments  of 
plaintiff,  and  alleging  that  plaintiff  had  been 
accustomed  to  beat,  kl(^,  curse,  and  abuse 
defendant;  that  he  had  spit  tobacco  Juice 
on  her  clothing,  cursed,  and  abused  her ;  that 
he  had  associated  with  dissolute  women,  and 
had  thereby  contracted  a  loathsome  disease, 
had  become  affected  with  lice  and  other 
creeping  Insects  of  the  louse  family,  had 
called  defendant  all  kinds  of  vile  names, 
and  had  made  a  brute  of  himself  generally. 
Plaintiff  replied,  denying  all  the  allegations 
of  the  answer.  The  circuit  Judge,  taking  the 
matter  In  his  own  hands,  and  without  hear- 
ing any  testimony,  made  a  decree  upon  the 
complaint,  answer,  and  reply,  granting  plain- 
tiff a  divorce  and  decreeing  the  property 
held  In  the  name  of  defendant  to  belong  to 
plaintiff,  granting  plaintiff  the  custody  of  the 
two  children  of  the  marriage,  and  giving  de- 
fendant alimony  at  the  rate  of  $50  per  month. 
After  pajrlng  alimony  for  a  few  months,  plain- 
tiff refused  to  pay  longer,  and  applied  for  a 
modification  of  the  decree  on  tlie  ground  that 
section  513,  L.  O.  L.,  provides  only  for  the 
recovery  of  alimony  off  of  the  party  In  fault. 


>For  other  cases  see  same  topic  and  secUon  NUMBKK  la  Dec.  DU.  &  Am.  Dig.  Key-No.  Series  &  Rec'r  Indexa 
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and  that,  the  decree  being  in  his  favor,  he  is 
not  In  fault,  and  that  the  part  of  the  decree 
granting  allmonj  is  void. 

Flegel  &  Reynolds,  of  Portland,  for  awel- 
lant.  John  C.  ShiUock,  of  Portland,  for  re- 
spondent 

McBRIDE,  G.  J.  (after  stating  the  facts 
as  above).  [1 J  There  is  some  question  raised 
as  to  the  relevancy  of  the  original  complaint, 
answer,  and  reply  as  a  part  of  the  transcript 
They  are  necessary  and  proper  to  the  deter- 
mination of  this  case. 

[2]  The  circnit  court  has  no  jurisdiction  to 
grant  a  divorce  without  hearing  testimony, 
and  the  whole  decree  is  absolutely  void. 

The  cause  will  be  rouanded  to  the  circuit 
court  with  instructions  to  vacate  the  original 
decree,  to  hear  the  testimony,  and  to  malce 
a  decree  in  accordance  therewith.  Neither 
party  will  recover  costs  in  this  court. 

BURJJETT,  J.  I  concur  with  some  reluc- 
tance in  the  result  of  vacating  the  original 
decree  and  remanding  the  cause  to  the  clr- 
cuit  court,  with  directions  to  take  testimony 
at  a  regular  bearing  and  by  that  procedure 
to  decide  the  issues  involved.  The  parts  of 
the  decree  attacked  by  plaintiff's  motion  in 
the  dxcult  court  were  the  ones  giving  the 
defendant  alimony  at  $50  per  month  until 
further  order  of  court,  although  the  di- 
vorce was  granted  to  the  plaintiff,  and  the 
other  making  this  allowance  a  lien  upon  the 
latter's  real  property.  It  would  seem,  prima- 
rily, that  a  court  having  jurisdiction  of  the 
parties  and  of  the  subject  as  in  this  Case 
has  the  power  to  decide  the  whole  Issue,  and 
that  the  decision,  right  or  wrong,  must  be 
respected  and  obeyed  nnttl  set  aside  upon 
appeal  or  by  other  direct  attack.  That  an 
appeal  will  lie  even  from  a  void  jndgment  is 
taught  in  Smith  v.  Eiiendale  MUl  Co.,  4  Or. 
70;  TTulIenger  v.  Todd,  5  Or.  38,  Askren  v. 
Squire,  29  Or.  228,  45  Pac.  779,  and  O.  R.  & 
N.  Co.  V.  EasUack,  54  Or.  106,  102  Paa  1011, 
aO  Ann.  Cas.'  692. 

It  Is  also  stated  in  the  chapter  of  our  Code 
on  appeals  that  "a  judgment  or  decree  may 
be  reviewed  as  prescribed  in  this  chapter 
and  not  otherwise."  L.  O.  I>.  |  548.  If  the 
matter  were  res  nova,  It  would  logically  re- 
sult tliat,  having  allowed  his  Ume  for  appeal 
to  elapse,  the  plaintiff  must  abide  the  con- 
sequences of  the  decree,  and  cannot  "other- 
wise" review  it  by  his  motion  in  the  court 
t>elow.  Such  a  proceeding  is  really  In  effect 
a  motion  for  new  trial,  or,  rather,  an  ap- 
peal from  the  circnit  court  to  the  same  cir- 
cuit court,  since  motions  for  new  trial  are  not 
made  applicable  to  suits  in  equity  under 
our  Code.  We  hare  already  decided  in  Ma- 
cartney V.  Shlpherd,  60  Or.  133,  117  Pac.  814, 
and  Oearin  v.  P.  Ry.,  L.  &  P.  Co.,  124  Pac. 
256,  both  actions  at  law,  that  a  motion  to  set 
aside  a  Judgment  and  to  grant  a  new  trial, 
although  undetermined,  does  not  operate  to 


piece,  out  or  extend  the  period  of  six  months 
after  the  rendition  of  judgment  within  whldi 
an  appeal  may  be  taken.  The  same  doctrine 
is  applied  to  suits  in  equity  in  Hahn  v.  As- 
toria Nat.  Bank,  125  Pac.  284,  as  against  an 
undetermined  motion  in  the  trial  court  to 
modify  a  decree.  This  court  entertained  an 
order  denying  a  motion  to  vacate  that  part  of 
a  decree  In  a  suit  for  a  divorce  granting  to 
one  of  the  litigants  In  lieu  of  aUm<Hiy  the 
exclusive  possession  of  public  land  upon 
which  the  parties  had  settled  with  a  view 
of  acquiring  title,  and  held  that  part  of  the 
decree  to  be  void.  The  motion  to  vacate 
was  not  filed  until  some  years  after  the  entry 
of  the  original  decree.  No  motion  to  dismiss 
the  appeal  was  made  In  that  case,  and  It  can 
be  distinguished  from  the  three  other  deci- 
sions above  cited  only  on  the  ground  that  in 
the  latter  the  determination  attacked  in  each 
was  merely  erroneous,  and  not  void  on  Its 
face.  If,  on  the  other  hand,  the  part  of  the 
decree  assailed  in  Huffman  v.  Huffman,  47 
Or.  610,  86  Pac.  593,  114  Am.  St  Rep.  943, 
was  manifestly  void,  the  court  In  which  it 
was  made  could  strike  it  from  its  records 
at  any  time  by  virtue  of  its  inherent  power 
over  its  proceedings,  independent  of  statu- 
tory provisions  about  new  trial  and  appeal. 
See  precedents  cited  In  Huffman  v.  Huffman, 
supra,  and  Multnomah  County  v.  Portland 
Cracker  Co.,  49  Or.  345,  90  Pac.  166.  Mans- 
field V.  HUl,  66  Or.  400,  107  Pac.  471,  108 
Pac  1007,  decides,  also,  that  periodical  pay- 
ments of  alimony,  decreed  to  be  made  for  an 
indefinite  period,  do  not  constitute  a  lien  up- 
on real  property  of  the  party  required  to 
pay  them.  Section  613,  L.  O.  Lu,  empowers 
the  trial  court  to  make  a  decree  in  a  divorce 
suit  "for  the  recovery  of  the  party  In  fault 
sudi  an  amount  of  money,  In  gross  or  In  In- 
stallments, as  may  be  just  and  proper  for 
such  party  to  contribute  to  the  maintenance 
of  the  other."  If  on  this  appeal  we  could 
Impute  absolute  verity  to  the  part  of  the  de- 
cree favoring  the  plaintiff  and  unquestioned 
nullity  to  the  portions  of  which  he  complains 
then  on  the  ground  of  stare  decisis  alone. 
Hill  v.  Mansfield  and  Huffman  v.  Huffman, 
supra,  would  be  authority  for  granting  his 
motion  according  to  its  own  terms,  vacating 
only  the  specified  iMirts  of  the  decree. 

Granting  a  divorce  with  an  award  of  real 
property  to  the  plaintiff  and  allowing  ali- 
mony to  the  defendant  are  Incompatible  with 
each  other  In  point  of  law,  for,  If  the  plain- 
tiff Is  In  fault,  he  would  not  be  entitled  to  a 
decree  at  all,  and  it  is  only  against  a  party 
in  fault  that  alimony  may  be  decreed.  As 
there  is  no  testimony  or  even  a  finding  of 
fact  r^rarted  to  us,  there  Is  nothing  In  the 
record  by  which  that  Incompatibility  can  be 
solved.  On  the  data  before  us  It  caimot  be 
determined  whether  it  was  just  to  award  the 
divorce  to  the  plaintiff  or  right  to  allow 
alimony  to  the  defendant.  It  cannot  lie  said 
on  the  record  here  that  one  part  of  the  de- 
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cree  Is  void  because  the  other  part  Is  In  ex- 
istence. 

Under  the  conditions  disclosed,  it  would 
be  contrary  to  natural  Justice  and  equity  for 
the  plaintiff  to  avail  himself  ot  that  part  of 
the  decree  taking  from  the  defendant  a  large 
amount  of  property,  without  complying 
with  the  other  part  requiring  him  to  pay  her 
alimony;  and  hence  the  whole  decree  ought 
to  fall  on  his  application  to  be  relieved  of 
part  of  it    I  therefore  concur  In  the  result 


GUILD  V.  PORTLAND  RY.,  LIGHT  &  POW- 
ER CO. 

(Supreme   Court   of   Oregon.     April  8,   1913.) 

1.  Trial  (8  200*)  — I  nstettctions  — Request 
TO  CiiABGE— Refusal. 

Where,  in  an  action  for  injuries  to  a  street 
car  passenger  wliile  alighting,  the  court,  after 
stating  the  issues,  chnrged  that  the  burden  of 
eBtablishina  the  alleRations  of  the  complaint  was 
on  plaintiff,  that  she  must  prove  them  by  a 
preponderance  of  the  testimony,  showing  how 
the  accident  occurred,  tl  >  way  she  was  injured, 
and  the  amount  of  damages,  and  that  if  the 
scales  preponderated  plaintilTs  way,  even  though 
slightly,  she  was  entitled  to  recover,  but  if  not 
defendant  was  entitled  to  a  verdict,  it  was  not 
error  to  refuse  to  charge  that,  before  the  jury 
could  allow  plaintiff  any  damages  for  injuries 
to  her  person,  they  must  be  satisfied  by  a  pre- 
ponderance of  the  evidence,  not  only  that  plain- 
tiff was  injured,  but  that  the  injuries  resulted 
from  and  were  caused  by  the  accident,  and  that 
the  jury  could  not  allow  plaintiff  any  sum  for 
permanent  injuries,  unless  they  were  reason- 
ably certain  from  a  preponderance  of  the  evi- 
dence that  she  had  sustained  a  permanent  dis- 
ability. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  51  651-659 ;   Dec.  Dig.  «  260.*] 

2.  Appeal  and  Error  (§  695*)— Instructions 
—Review— Evidence. 

The  court  may  refuse  to  review  the  denial 
of  a  request  to  charge  that  the  evidence  failed 
to  show  that  plaintiff  had  sustained  a  permanent 
injury,  where  all  of  the  testimony  had  not  been 
reported  in  the  transcript. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2911-2914;  Dec.  Dig.  § 
COS.*] 

3.  Damages    (|   208*)— Personal  Injuries- 
Permanent  Injury— Surgical  Operation. 

Where  plaintiff  suffered  a  hernia  as  the  re- 
sult of  a  fall  from  one  of  defendant's  street  cars 
while  alighting,  the  fact  that  the  condition 
mij^ht  be  cured  by  a  surgical  operation,  and  that 
plaintiff  had  not  submitted  thereto,  did  not  war- 
rant an  instruction  that  the  injury  was  not 
permanent,  and  that  plaintiff  could  not  recover 
as  for  a  permanent  injury. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §§  54,  64,  68,  132,  14il,  145,  205, 
220,  533,  534 ;   Dec.  IMg.  |  208.*] 

4.  Damages  (S  158*)— Personal  Injury— Ag- 
gravation OF  Previous  Injury — Pleading. 

Plaintiff  had  suffered  a  surgical  operation, 
but  the  incision  had  healed,  and  had  given  no 
trouble  for  six  years,  at  the  time  she  fell  from 
defendant's  street  car  and  sustained  a  hernia  at 
the  point  where  the  incision  had  been  previously 
made.  Held,  that  such  facts  did  not  necessa- 
rily lead  to  the  conclusion  that  the  hernia  was 
a  mere  aggravation  of  a  previous  injury,  and 
hence  defendant  was  not  entitled  to  an  instruc- 


tion  that  she  could  not  recover  Qierefor,   be- 
cause the  injury  was  not  so  pleaded. 

[Bd.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §§  441-444 ;  Dec.  Dig.  $  158.*] 

Appeal  from  Circuit  Court  Multnomah 
County ;    Henry  B.  McGinn,  Judge. 

Action  by  Rosa  B.  Guild  against  the  Port- 
land Railway,  Light  &  Power  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

The  substance  of  the  complaint  in  this  ac- 
tion Is  that  the  plaintiff  was  a  passenger  on 
one  of  defendant's  cars,  and  while  she  was 
In  the  act  of  alighting  at  her  destination, 
after  the  car  had  stopped,  the  defendant's 
servants  negligently  started  it  with  a  sudden 
Jerk,  without  giving  her  any  warning  or  rea- 
sonable opportunity  to  get  off,  whereby  she 
was  thrown  to  the  ground  and  injured.  She 
is  said  to  have  suffered  lacerations  and 
bruises  and  serious  disarrangement  botb  of 
her  uterus  and  spinal  column,  together  with 
an  abdominal  hernia,  so  that  her  intestines 
protruded.  Aside  from  the  corporate  char- 
acter and  business  of  the  defendant,  and  the 
fact  that  plaintiff  met  with  an  accident  In 
connection  with  one  of  its  street  cars,  the 
answer  denies  the  entire  complaint  and 
charges  upon  the  plaintiff  contributory  neg- 
ligence, in  that  she  undertook  to  get  off  the 
car  while  It  was  still  in  motion.  The  reply 
traversed  the  answer.  The  trial  resulted  in 
a  Judgment  for  the  plaintiff,  from  which  the 
defendant  appeals. 

R.  A.  Lelter,  of  Portland  (Wilbur,  Spencer 
&  Dibble,  of  Portland,  on  the  brief),  for  ap- 
pellant. W.  E.  Farrell  and  Thos.  J.  Cleeton, 
both  of  Portland  (Graham,  Davis  &  Young, 
of  Portland,  on  the  brief),  for  respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  It  Is  disclosed  by  the  testimony  that 
about  six  years  prior  to  the  accident  upon 
which  this  action  is  based  the  plaintiff  un- 
derwent an  operation  designed  to  adjust  ber 
womb,  which  had  become  displaced  on  ac- 
count of  troubles  experienced  at  chiidblrtb. 
To  effect  the  rectification  of  that  organ.  It 
was  neces.sary  to  make  an  incision  about  the 
median  line  of  the  abdomen  Just  above  the 
pubic  bone.  The  cut  was  sewed  up,  and 
healed  successfully,  giving  no  trouble  to  the 
plaintiff  until  after  the  accident  complained 
of.  The  principal  injury  described  in  the 
testimony  was  the  hernia  already  mentioned, 
which  came  through  the  inner  fasclte  of  the 
abdomen,  and  made  its  external  appearance 
under  the  skin  at  the  cicatrix  resulting  from 
the  wound  of  operation.  One  element  ot 
plaintUTs  claim  against  the  defendant  was 
for  permanent  injury.  It  is  contended  by 
the  defendant  that,  because  the  plaintiff  had 
not  taken  surgical  measures  as  she  mlsht 
have  to  reduce  and  cure  the  hernia,  the  in- 
jury was  not  permanent,  and  hence  die  conld. 
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not  recover  for  It  under  an  allegation  of  tbat 
kind.  The  general  trend  of  the  medical  tes- 
timony at  the  trial  was  to  the  effect  tbat  the 
hernia  could  be  cured  by  replacing  the  In- 
testines and  sewing  up  the  aperture  through 
which  they  had  escaped. 

[1]  The  defendant  assigns  but  four  errors, 
all  predicated  upon  the  refusal  of  the  trial 
court  to  give  certain  Instructions  asked  for 
by  the  defendant,  three  of  which  wUl  be 
here  considered  and  quoted: 

"It  is  alleged  in  plaintiff's  complaint  that 
by  reason  of  this  accident  she  has  been  per- 
manently Injured  and  disabled  In  various 
parts  of  her  body  and  person.  In  this  con- 
nection I  instruct  you  that,  before  you  would 
be  warranted  in  allowing  the  plaintiff  any 
damages  for  any  alleged  Injuries  to  her  per- 
son, you  must  be  satisfied  from  a  prepon- 
derance of  the  evidence  not  only  that  the 
plaintiff  is  injured  in  the  respects  charged, 
but  also  that  the  injuries  claimed  by  her  re- 
snlted  from  and  were  caused  by  this  acci- 
dent." 

"it  is  alleged  in  plalntifTs  complaint  that 
she  has  been  permanently  injured  by  reason 
of  this  accident  In  this  connection  I  In- 
struct you  that,  if  you  should  come  to  the 
question  of  damages,  you  cannot  allow  the 
plaintiff  any  sum  by  way  of  compensation 
for  any  alleged  permanent  injury,  unless  you 
are  reasonably  certain  from  a  preponderance 
of  the  evidence  tbat  she  has  sustained  per- 
manent injury  and  disability.  It  is  not 
enough  that  you  may  believe  from  the  evi- 
dence that  a  permanent  injury  Is  iwsslble." 

"It  is  alleged  in  plaintiff's  complaint  that 
she  has  been  permanently  injured  by  reason 
of  this  accident,  but  I  instruct  you  that  the 
evidence  fails  to  show  that  she  has  sustain- 
ed any  jiermanent  Injury,  and  I  therefore 
instruct  you  that,  if  you  come  to  the  ques- 
tion of  damages,  you  cannot  allow  any  sum 
by  way  of  compensation  for  permanent  In- 
jury." 

No  objections  were  urged  against  the 
charge  of  the  court  as  given.  Turning  to 
the  instructions  given  to  the  Jury  by  the 
court  as  reported  In  the  record,  we  find  that 
the  Judge  stated  the  issues  In  substantially 
the  verbiage  of  the  pleadings,  and  then  used 
this  language:  "Now  the  burden  of  estab- 
lishing all  these  things  tbat  the  plaintiff  has 
alleged  in  her  complaint  is  upon  her,  and 
she  must  so  establish  them  to  your  satis- 
faction by  a  preponderance  or  outweighing 
of  the  testimony — that  Is,  she  must  prove  by 
a  preponderance  of  the  testimony  all  of  the 
material  things  she  alleges  in  her  complaint, 
namely,  the  way  the  accident  occurred,  the 
way  the  Injury  came  to  her  and  the  amount 
of  damage  she  has  sustained  thereby — all  of 
these  things  are  solely  for  yonr  determina- 
tion and  you  alone."  After  likening  the  es- 
timation of  the  effect  of  testimony  to  the 
weighing  of  the  same  upon  scales,  he  said: 
"So,  then,  as  to  the  allegations  in  the  com- 


plaint here,  the  material  ones  of  which  I 
have  spoken.  If  the  scales  preponderate  the 
plaintiff's  way  even  thou^  slight,  she  has 
establlAed  by  a  preponderance  of  the  evi- 
dence the  things  which  she  has  alleged,  and 
Is  entitled  to  a  recovery.  If  she  has  not, 
then  the  defendant  Is  entitled  to  a  verdict  in 
this  case."  Taken  In  connection  with  his 
recitation  of  the  pleadings,  these  utterances 
of  the  Judge  state  fairly  the  conditions  upon 
which  alone  the  plaintiff  can  recover,  togeth- 
er with  the  alternative  that  she  must  fail 
if  she  does  not  meet  those  conditions. 

[2]  As  to  the  third  request  above  quoted, 
we  might  well  affirm  the  circuit  court  In  re- 
fusing it  because  it  does  not  appear  by  the 
bill  of  exceptions  that  all  the  testimony  has 
been  reported  to  us;  but,  in  addition  to 
that,  the  fact  that  the  plaintiff  experienced 
a  hernia  to  the  extent  that  her  bowels  pro- 
truded through  the  Inner  layers  of  the  ab- 
dominal wall  is  sufficient  to  go  to  the  Jury 
as  tending  to  show  a  permanent  injury,  al- 
though she  had  not  yet  undertaken  the  ex- 
periment of  an  operation  to  cure  the  same. 

[J]  All  will  agree  that  if  she  had  actually 
experienced  a  hernia,  and  It  were  left  to  it- 
self, the  Injury  would  be  permanent;  and 
we  cannot  say  as  a  matter  of  law  that  the 
trial  Judge  should  have  so  far  discounted 
the  effect  of  a  yet  unperformed  operation  as 
to  say  to  the  jury  that  the  evidence  did  not 
show  any  indication  of  permanent  injury. 

[4]  The  remaining  error  complained  of 
was  the  refusal  of  the  defendant's  following 
request  to  Instruct  the  Jury:  "I  instruct  you 
that,  if  you  should  come  to  the  question  of 
damages,  you  can  only  allow  the  plaintiff 
compensation  for  such  injury  as  you  believe 
from  a  preponderance  of  the  evidence  she 
has  sustained  by  reason  of  this  accident, 
and.  If  you  find  and  believe  from  the  evi- 
dence that  the  accident  merely  aggravated 
or  rendered  worse  plaintiff's  former  injuries 
as  a  result  of  certain  operations  performed 
upon  her  prior  to  the  accident,  then  you 
cannot  allow  the  plaintiff  any  sum  by  way 
of  compensation  for  any  aggravation  of  her 
previous  condition,  for  the  reason  that  It  is 
not  alleged  in  plaintiff's  complaint  that  any 
former  Infirmity  has  been  aggravated  or  ren- 
dered worse  by  reason  of  this  accident."  In 
support  of  this  instruction  the  defendant 
cites  Maynard  v.  Oregon  R.  R.  Co.,  46  Or. 
15,  78  Pac.  983,  68  li.  R.  A.  477,  holding.  In 
effect,  that  In  an  action  for  personal  Inju- 
ries plaintiff  cannot  recover  for  a  mere  ag- 
gravation of  a  previously  received  injury 
without  alleging  such  aggravation  in  the 
complaint.  With  the  doctrine  of  that  deci- 
sion when  applied  to  a  proper  case  we  have 
no  dispute.  We  may  concede  that  the  wound 
of  operation  made  by  the  surgeon  was  such 
an  Injury  which  if  it  was  in  existence  at 
the  time  of  the  street  car  accident  complain- 
ed of  might  be  aggravated  by  that  casualty, 
but  there  is  no  evidence  that  the  trauma  of 
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the  Btir^eon's  knife  persisted  to  the  time  of 
the  accident.  All  the  evidence  vaa  that  the 
faeallo;  process  of  nature  had  put  oh  end  to 
that  injury,  so  that  it  was  no  longer  in  be- 
ing to  be  aggravated.  It  may  be,  too,  that 
the  inclBion,  although  healed  up,  predisposed 
the  plalntur  to  hernia  In  that  region  of  her 
person ;  but  one  having  such  a  physical  Idi- 
osyncrasy is  aa  much  entitled  to  travel  upon 
the  trains  of  a  carrier  as  one  who  is  sound 
of  body.  The  negligent  Injury  of  one  who 
la  weak  and  Incapacitated  In  person  is  as 
culpable  as  any  other  ill  usage.  In  brief, 
the  evidence  does  not  disclose  the  present 
continuance  of  any  former  injury  which 
-could  be  aggravated  so  as  to  bring  the  case 
within  the  rule  announced  In  the  Maynard 
Case. 

If,  notwithstanding  the  surgical  incision 
had  healed,  and  had  given  no  trouble  for 
six  years,  it  is  to  be  taken  into  account  aa 
an  abiding  injury  of  which  the  plaintiff's 
fall  from  the  car  was  an  aggravation,  so  aa 
to  exclude  her  present  hurt  from  our  consid- 
eration because  not  pleaded  as  such  aggrava- 
tion instead  of  an  original  damage,  then  by 
a  parity  of  reasoning,  we  must  consider  the 
present  hernia  a  permanent  injury,  although 
It  possibly  might  be  cured  by  a  surgical  op- 
eration. In  other  words,  if  successful  sur- 
gery wUl  not  in  fact  obliterate  an  injury  In 
one  case,  we  cannot  hold  as  a  matter  of  law 
that  a  possibly  successful  operation  would 
destroy  its  permanency  in  another  case. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 


BRBDBMEIEB  et  al.  v.  PACIFIC  SUPPLY 

CO. 
(Supreme  Court  of  Oregon.     April  8,  1913.) 

1.  Damaoks  (f  40*)— Bkbach  or  OoNTSAcr— 
PaoriTS. 

In  general,  lost  profits  cannot  be  recovered 
as  damages  for  breach  of  contract,  unless  they 
entered  into  the  contract  itself,  and  were  with- 
in the  oontemplation  of  the  parties  at  the  time 
the  contract  was  executed. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  II  72-88;   Dec.  Dig.  I  40.*] 

2.  Damages  (|  24*)— -BBEAcn  of  Contbact— 
Speculative   and    Contingent   Damages. 

Damages  for  breach  of  contract,  which 
are  speculative  and  so  dependent  on  numerous 
and  changing  contingencies  that  their  amount 
is  not  susceptible  of  actual  proof  with  any  rea- 
sonable degree  of  certainty,  cannot  be  recov- 
ered. 

[E<d,  Note.— For  other  cases,  see  Damages, 
Cent.  Dig,  ||  65-^7;   Dec.  Dig.  |  24.*] 

8.  Damaoes  (I  24*)— Uncebtair  and  (3on- 
TiNGENT  Losses — Amount  of  Benefit. 
The  rule  that  damages  which  are  uncertain 
or  contingent  cannot  be  recovered  for  breach 
of  contract  does  not  apply  to  an  uncertainty 
as  to  the  amount  of  benefit  or  gain  to  be  de- 
rived from  their  performance,  but  only  to  an 
uncertainty  or  contingency  as  to  whether  any 
such  gain  or  benefit  would  be  derived. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  II  65-67;    Dec  Dig.  |  24.*] 


4.  Pbincipai.   awd  Aoent    (I   41*)  —  Sales 
Agency      CoKxaAcr  —  Bbbach  —  Loss      of 

Profits. 

Where  a  contract  gave  plaintiffs  the  ex- 
clusive right  or  agency  to  sell  a  washing  pow- 
der for  a  given  time  within  a  spediied  district, 
loss  of  profits  would  be  held  to  have  been  with- 
in the  contemplation  of  the  parties  as  an  ele- 
ment of  damage  following  from  defendant's 
breach  thereof,  and  hence  defendant  cuuld  not 
escape  liability  because  the  losses  sustained 
and  the  gains  prevented  were  to  some  extent 
uncertain  and  problematical. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Dec  Dig.  |  41.*] 

5.  Damaoes  (|  40*)— Bbbach  or  Contbact— 

PBOFITB— AaCEBTAINMENT. 

Where  plaintiff,  in  an  action  for  breach  of 
contract,  is  entitled  to  recover  for  loss  of 
profits,  the  amount  of  such  loss  is  to  be  de- 
termined by  the  jury  from  the  nature  of  the 
contract,  the  circumstances  surrounding  and 
flowing  from  its  breach,  and  the  consequences 
naturally  and  plainly  traceable  thereto. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  72-88;  Dec  Dig.  |  40.*] 

e.    DAMAOE8    (I    117*)— BbKACH. 

Where  a  contract  is  repudiated,  the  com- 
pensation of  the  complaining  party  should  be 
the  value  of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  ||  285,  286,  288;    Dec.  Dig.  |  117.*] 

7.  Pbincipal  and  Agent  (|  41*)— Contbact 
— Bbbach-Pbofits— Evidence. 

Where  plaintiffs  were  entitled  to  recover 
for  loss  of  profits  for  breach  of  an  exdusive 
agency  contract  for  the  sale  of  a  washing  com- 
pound in  a  specified  district,  and  had  pleaded 
and  proved  the  expenses  incurred  in  advertising 
the  compound  and  establishing  a  market  there- 
for, evidence  as  to  the  cost  of  performing 
such  contract  after  the  market  waa  established, 
as  compared  with  the  expenses  during  the 
early  part  of  the  business,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Dec  Dig.  |  41.*] 

8.  Peincipai  and   Agent   (j  41*)— Aoenct 
Contbact— Bbeaoh— Evidence. 

In  an  action  for  the  breach  of  an  exclusive 
agency  contract  for  the  sale  of  a  washing  com- 
pound, evidence  of  the  quantity  of  the  goods 
sold  in  the  contract  territory  by  defendant's 
successor,  after  repudiation  of  the  contract 
and  before  the  trial,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Dec  Dig.  |  41.*] 

Appeal  from  Circuit  Court,  Multnomab 
County  ;    Henry  E.  McGinn,  Judge. 

Action  by  Fred  A.  Bredemeler  and  another 
against  the  Padflc  Supply  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

This  Is  an  action  for  damages  for  the 
breach  of  a  contract.  The  cause  was  tried  be- 
fore a  Jury,  and  a  verdict  rendered  in  favor 
of  plaintiff  for  the  sum  of  $2,655.  From  a  re- 
sulting Judgment,  defendant  appeals. 

The  facta,  so  far  as  deemed  material  to  de- 
termine the  controversy,  are  as  follows:  On 
the  12th  day  of  October,  1910,  plaintiffs  and 
defendant  entered  into  a  contract,  by  the 
terms  of  which  the  plaintiffs  were  to  have 
the  exclusive  right  within  tie  state  of  Ore- 
gon, for  the  period  of  10  years,  to  sell  a  cer- 
tain washing  compound  which  was  a  patent- 
ed article  manufactured  solely  by  the  defend- 
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ant  In  the  dty  of  PortlaBd,  Or.  Tfte  de- 
fen^dant  agreed  to  furnish  Jptalntiffs  any 
quantity  of  tiie  compound.  In  15  and  25  cent 
packages,  at  a  Btlpolated  price.  The  plain- 
tiffs, in  turn,  promised  to  purchase  from  the 
defendant  an  average  of  100  cases  per  month 
for  the  first  year,  160  cases  per  month  for 
the  second  year,  and  200  cases  per  month 
for  each  of  the  remaining  years  of  the  con- 
tract. It  was  expressly  stipulated  that,  if 
the  plaintiffs  failed  to  buy  the  amount  they 
agreed  to  purchase  each  year,  the  def^idant 
should  have  the  option  of  canceling  the  con- 
tract. 

It  appears  that  the  plaintiffs  began  to  car- 
ry out  their  part  of  the  contract  soon  after 
it  was  executed;  that  they  had  demon- 
strators in  the  stores  in  Portland  exhibiting 
the  article  to  the  public,  and  salesmen  on  the 
road  adyertlsing  and  selling  the  same;  that 
the  defendant  was  unable  to  furnish  plain- 
tiffs with  packages  of  the  size  ordered,  and 
that  they  were  compelled  to  wait  for  goods 
sometimes  for  a  month  or  so;  that  plain- 
tiffs obtained  several  orders  for  goods,  and 
arranged  to  place  the  same  with  the  whole- 
sale houses  to  supply  to  retailers  at  a  profit 
of  94  cents  per  case;  that,  on  account  of 
the  fact  that  defendant  did  not  supply  plain- 
tiffs with  the  goods,  they  lost  the  sale  of 
such  orders  as  they  had  taken,  and  also  lost 
new  business ;  that  the  plaintiffs  expended 
the  sum  of  $2,164.19  in  advertising,  demon- 
strating, and  establishing  a  market  for  the 
compound,  and  selling  413  cases. 

On  February  1,  1911,  or  about  that  time, 
the  Pacific  Specialty  Company  was  organized 
to  take  over  the  business  of  the  Padflc  Sup- 
ply Company.  On  March  1,  1911,  the  de- 
fendant sent  letters  to  the  wholesale  houses 
which  were  handling  the  compound  for  the 
plaintiffs.  Informing  them  that  the  contract 
was  canceled,  and  that  the  defendant  would 
sen  the  goods  direct  from  the  factory.  On 
March  4,  1911,  defendant  notified  the  plain- 
tiffs that  the  contract  was  annulled  for  the 
reason  that  they  liad  failed  to  comply  with 
the  conditions  of  the  same.  During  1911  the 
Pacific  Specialty  Company  sold  768  cases  of 
the  compound  In  tliat  market 

Leroy  Lomax,  of  Portland  (Johnson  & 
Stout,  of  Portland,  on  the  brief),  for  appel- 
lant K.  F.  Peters,  of  PorUand  (A.  a  Clark 
and  J.  H.  Middleton,  both  of  Portiand,  on 
the  brief),  for  respondents. 

BEU.N,  J.  (after  stating  the  facts  as  above). 
At  the  close  of  plaintiffs'  evidence,  defendant 
moved  the  court  for  a  nonsuit,  which  was 
refused,  and  the  defendant  assigns  sudi  re- 
fiisal  as  error.  Counsel  for  defendant  also 
objected  and  excepted  to  certain  evidence  in- 
troduced, for  the  reason  that  the  same  tend- 
ed to  show  merely  speculative,  remote,  and 
conjectural  damages,  and  assigns  the  intro- 
duction of  such  evidence  as  error. 

[1]  The  general  rule  Is  that,  in  order  to 


recover  profits  in  case  of  a  breach  of  contract, 
such  profits  must  have  been  within  the  con< 
t^nplation  of  the  parties  at  ttie  time  of  the 
execution  of  the  contract;  and,  where  socb 
profits  do  not  enter  into,  the  contract  itself, 
they  will  be  denied.  Anticipated  damages, 
different  from  those  which  would  ordinarily 
be  sustained,  are  not  always  recoverable^ 
but  will  only  be  awarded  when,  in  view  of 
special  circumstances,  they  may  be  regarded 
as  the  natoial  and  direct  result  of  the 
breadi,  and  are  not  problematical,  but  are 
capable  of  being  foreseen  and  of  being  esti- 
mated with  reasonable  accuracy. 

[2]  Where  the  damages  claimed  are  so 
speculative  and  dep«ident  upon  numerous 
and  changing  contingencies  tliat  their 
amount  is  not  susceptible  of  actual  proof 
with  any  reasonable  d^ree  of  certainty,  no 
recovery  can  be  had.  13  Oya  38;  Wisner 
▼.  Barber,  10  Or.  342;  Hosklns  v.  Scott  62 
Or.  271,  276,  96  Pac.  1112;  Hlchhom  v. 
Bradley,  117  Iowa,  130,  90  N.  w.  592. 

[3]  The  rule  that  damages  which  are  un- 
certain or  contingent  cannot  be  recovered 
does  not  apply  to  an  uncertainty  as  to  the 
amount  of  the  benefit  or  gain  to  be  derived 
from  performance,  but  to  an  uncertainty  or 
contingency  as  to  whether  any  sudi  gain  or 
benefit  would  be  derived  at  all.  Blagen  v. 
Thompson,  23  Or.  239,  240,  31  Pac.  647,  18 
L.  B.  A.  315;  Wakeman  v.  Wheeler  &  Wil- 
son Company,  101  N.  Y,  205,  4  N.  B.  264,  54 
Am.  Rep.  676. 

[4]  When  a  contract  for  the  exdusive  right 
or  agency  to  sell  a  certain  article  for  a  given 
time  within  a  limited  district  is  broken,  one 
of  the  elements  of  damage  is  lost  profits. 
Mueller  V.  Bethesda  Mineral  Spring  Co.,  88 
Mich.  390,  60  M.  W.  319 ;  Hlchhom  v.  Brad- 
ley, supra. 

In  the  case  at  bar,  the  damages  sustained 
by  plaintiffs  as  to  the  profits  are  such  as  may 
reasonably  be  supposed  to  have  been  within 
the  contemplation  of  the  parties  to  the  agree- 
ment at  the  time  of  the  execution  thereof, 
and  the  proximate  and  natural  consequences 
of  a  breach  by  defendant  This  follows,  in 
view  of  the  facts  surrounding  the  execution 
of  the  contract,  as  shown  by  the  evidence, 
and  from  the  very  nature  of  the  contract  It- 
self. Such  profits  are  the  direct  and  legiti- 
mate fruits  of  the  contract  It  clearly  ap- 
pears tliat  the  agreement  was  made  with  the 
Intention  that  the  plaintiffs  should  sell  the 
goods  for  a  profit  They  were  not  to  be  kept 
for  ornament  nor  even  in  stock.  The  prcfit 
from  sales  which  were  prevented  by  the  an- 
niilling  of  the  contract  by  defendant  and 
which  can  be  ascertained  with  reasonable 
certainty,  are  proper  elements  for  the  con- 
sideration of  the  Jury  in  determining  the 
value  of  a  contract  pertaining  to  the  sale  of 
a  commodity  of  the  kind  mentioned.  A  per- 
son violating  his  contract  should  not  be  per- 
mitted to  entirely  escape  liability  for  the 
reason  that  ttte  amoont  of  damages  which 
he  has  caused  Is  uncertain.    Losses  suatain- 
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ed  and  gains  prevented  are  proper  elements 
of  damage.  As  they  are  prosi)ectlve,  they 
must,  to  some  extent,  be  uncertain  and  prob- 
lematical. 

[5]  They  should  be  determined  by  the  jury 
from  the  nature  of  the  contract,  and  the  cir- 
cumstances surrounding  and  following  Its 
breach,  and  the  consequences  naturally  and 
plainly  traceable  to  such  breach,  under  prop- 
er  Instructions. 

[6]  When  a  contract  Is  repudiated,  the 
compensation  of  the  party  complaining  of  the 
breach  should  be  the  value  of  the  contract 
Wakeman  ▼.  Wheeler  &  WUson  Mfg.  Co., 
supra. 

In  the  case  of  Mueller  v.  Bethesda  Mineral 
Spring  Co.,  supra,  the  company  entered  into 
a  contract  with  Mueller  by  which  it  made 
him  the  exclusive  agent  for  its  mineral  wa- 
ters in  the  city  of  Detroit  and  vicinity,  for 
the  period  of  one  year,  and,  before  the  year 
expired,  the  company  breached  the  contract 
Mueller  sued  for  damages,  alleging  loss  of 
profits.  The  Supreme  Court,  in  passing  upon 
the  measure  of  damages  (88  Mich,  at  page 
395,  50  N.  W.  at  page  321  of  the  opinion), 
said:  "The  measure  of  plaintiff's  damages 
was  the  profits  which  Mueller  might  have 
realized  if  defendant  bad  performed  its  con- 
tract.'' The  motion  for  a  nonsuit  was  prop- 
erly overruled.' 

[7]  The  expenses  incurred  by  plaintiffs  in 
advertising  the  compound,  and  in  establish- 
ing a  market  for  the  same,  were  specially 
pleaded  in  the  complaint  The  evidence  of 
plaintiffs  tended  to  sustain  the  allegation. 
Defendant  objected  and  excepted  to  evidence 
tending  to  show  what  the  expenses  would 
be  for  performing  the  contract  after  a  mar- 
liet  was  established,  as  compared  to  the  ex- 
penses during  the  first  part  of  the  business. 
This  evidence  was  properly  admitted  to  be 
considered  by  the  Jury,  with  the  other  facts, 
in  estimating  the  value  of  the  contract  or 
the  reasonable  amount  of  damage.  Wells  v. 
National  Life  Association  of  Hartford,  99 
Fed.  222,  236,  39  C.  C.  A.  476,  53  U  It  A.  33. 

[S]  It  Is  claimed  that  there  was  error  in 
allowing  plaintiff  to  show  the  number  of 
cases  of  the  goods  sold  in  Oregon  by  the  de- 
fendant's successor,  after  the  repudiation  of 
the  contract  and  before  the  trial.  This  evi- 
dence was  admissible.  When  a  contract  for 
the  exclusive  right  or  agency  to  sell  an  ar- 
ticle within  a  given  territory  for  a  given 
time  is  broken  by  the  princii)al,  evidence  of 
later  sales  by  other  agents  or  by  the  prin- 
cipal, within  the  liie  of  the  contract,  in  the 
same  territory,  in  an  action  by  the  agent,  is 
properly  admitted  to  enable  the  Jury  to  deter- 
mine the  value  of  the  contract  or  loss  of 
profits.  Emerson  v.  Pac.  Coast  &  N.  Co.,  96 
Minn.  1,  104  N.  W.  573,  1  L.  K.  A.  (N.  S.) 
445,  450,  113  Am.  St  Rep.  603,  6  Ann.  Cas. 
073;  Pittsburg  Gauge  Co.  v.  Ashton  Valve 
Co.,  184  Pa.  36,  39  Atl.  223,  224 ;  Wakeman 
V.  Wheeler  &  Wilson  Mfg.  Co.,  supra. 


From  the  amount  of  the  ▼erdict,  the  jury 
evidently  found  in  favor  of  plaintiffs  for  a 
portion  of  the  extra  expenses  incurred  in 
creating  a  market  for  the  goods,  and  for  a 
loss  of  profits  which  plaintiffs  could  have 
obtained  up  to  the  time  of  trial. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  lower  court  is  afiSrmed. 


LAWTON  ▼.  MORGAN,  FLIEDNER  & 

BOXCE  et  aL 

<Supreme  Court  of  Oregon.     April  15,  1913.) 

Master  and  Sbbvart  ({  31S*)— Independent 
CoNTBACTORS— Personal   Injubies— "And." 

A  general  contractor  is  not  liable  to  a  serv- 
ant of  an  independent  contractor  for  personal 
injnries  caused  by  the  negligence  of  such  inde- 
pendent contractor  in  possession  of  the  prem- 
ises, under  Laws  1911,  p.  16,  relating  to  the  du- 
ties of  owners,  contractors,  subcontractors,  or 
corporations,  or  persons  whatsoever,  "engaged" 
in  the  construction  of  any  buildings,  etc.,  and 
requiring  "all  owners  *  •  •  and  other  per- 
sons having  charge  of  any  work  involving  dan- 
ger to  employes  or  the  public  to  use  every  de- 
vice and  precaution  to  obviate  the  danger" ; 
the  word  and"  before  the  words  "other  per^ 
sons"  in  such  statute  meaning  "or." 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §8  1257,  1258 ;    Dec.  Dig.  § 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  385-394;    voL  8,  p.  7575.] 

Appeal  from  Circuit  Court,  Multnomah 
County;  C.  U.  Ganteubein,  Judge. 

Action  by  John  Lawton  against  Morgan, 
Flledner  &  Boyce  and  others.  Judgment  for 
plaintiff,  and  defendant  named  appeals.  Re- 
versed. 

This  is  an  action  by  John  Lawton  against 
Morgan,  Flledner  &  Boyce,  a  corporation, 
Thomas  Davidson,  W.  A.  Leith,  and  B.  J. 
Ilecker  to  recover  damages  for  a  personal  In- 
jury alleged  to  have  been  caused  by  the  de- 
fendants' negligence.  The  summons  herein 
was  not  served  upon  Davidson,  Leith,  or 
Ilecker,  and  as  to  them  the  action  was  dis- 
missed. The  corporation  answering  denied 
the  material  averments  of  the  complaint  and 
set  up  atBrmative  defenses  as  follows:  (1) 
That  the  injury  complained  of  was  caused  by 
an  independent  contractor;  (2)  that  the  hurt 
resulted  from  the  pialntifTs  contributory  neg- 
ligence ;  (3)  that  the  accident  arose  from  the 
negligence  of  a  fellow  servant;  and  (4)  that 
the  plaintiff  assumed  the  risk.  The  allega- 
tions of  new  matter  in  the  answer  having,  by 
stipulation,  been  deemed  denied,  the  cause 
was  tried,  and  it  was  agreed  by  the  parties 
that  the  testimony  received  substantiated  the 
facts  in  substance  as  follows:  That  on  March 
30,  1911,  the  time  of  the  accident,  Leith  and 
Uecker  were  the  owners  of  a  tract  of  land  at 
the  nortlieast  corner  of  Grand  avenue  and 
Bast  Stark  street,  Portland,  Ore.,  and  prior 
thereto  they  had  entered  Into  a  contract  with 
the  corporation,  whereby  it  engaged  to  erec( 
for  them  a  building  on  the  premises.     In 


*Far  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Die.  &  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 


Digitized  by 


v^oogle 


Or.) 


LAWTON  ▼.  MORQAN,  FLIEDNEB  A  BOYCE 


315 


order  to  secure  an  adequate  foundation  for 
the  structure,  It  became  necessary  to  drive 
ia  the  earth  piling,  upon  the  top  of  which 
the  foundation  might  rest;  whereupon  the 
corporation  made  a  contract  with  Davidson, 
by  the  terms  of  which  it  agreed  to  supply  the 
piling,  and  he  stipulated  to  furnish  the  ma- 
chinery and  labor  necessary  to  perform  that 
part  of  the  work.  The  piles  were  to  be 
driven  according  to  the  plans  and  specifica- 
tions, but  such  drawings  and  detailed  state- 
ments were  deviated  from  by  the  corpora- 
tion's foreman,  who  changed  the  location  of 
some  of  the  supirortlng  timbers,  directed  in  a 
few  instances  that  one  pile  should  be  driven 
on  top  of  another,  specified  the  number  to  be 
used,  and  Indicated  the  depth  to  which  they 
should  be  forced.  The  plaintiff  was  employ- 
ed by  Davidson,  who  directed  where  and  how 
be  should  work,  and  had  the  right  to  dis- 
charge him,  though  he  and  the  other  employ- 
^  engaged  In  driving  piling  were  paid  by  the 
corporation's  checks,  which  orders  on  the 
bank  were  charged  on  account  of  the  con- 
tract price  against  Davidson,  who  was  with- 
out funds  to  pay  his  laborers.  The  steam 
engine  furnished  by  Davidson  as  a  motive 
power  to  operate  the  pile  driver  was  old  and 
defective,  the  appliances  for  raising  and  hold- 
ing the  hammer  were  inadequate,  and  no 
provision  was  made  for  an  efficient  or  prompt 
system  of  communication  by  means  of  sig- 
nals between  the  man  who  operated  the  en- 
gine and  the  employes  about  the  pile  driver. 
The  engine  was  Davidson's  property,  and  the 
corporation  did  not  exercise  any  supervision, 
direction,  or  control  over  the  machinery,  the 
men  employed  by  Davidson,  the  signals,  the 
apparatus,  or  appliances  used  in  performing 
such  work,  and  as  between  the  corporation 
and  Davidson  he  was  an  independent  con- 
tractor. The  plaintiff,  on  March  30,  1911, 
was  engaged  as  "top  man"  on  the  pile  driv- 
er, and  while  he  was  endeavoring  to  place  a 
piling  between  the  upright  leads  the  hammer, 
without  his  signal  and  in  the  absence  of  any 
warning,  fell,  crushing  bis  left  hand  and 
causing  the  injury  complained  of. 

Based  on  this  testimony,  the  corporation's 
counsel  moved  the  court  for  a  directed  ver- 
dict It  was  then  admitted  that  the  defense 
of  Independent  contractor  bad  been  eBtablisb- 
ed,  but  the  trial  court,  concluding  that  chap- 
tes  3  ot  Laws  Or.  1911,  initiated  by  peti- 
tion and  ratified  by  a  majority  of  the  votes 
cast  in  favor  of  the  measure  at  an  election 
held  November  8,  1910,  eliminated  such  de- 
fense, denied  the  motion.  The  cause  was 
then  submitted  to  the  Jury,  which  returned 
a  verdict  in  plaintifrs  favor  in  the  sum  of 
$4,650,  and  judgment  having  been  rendered 
thereon  the  corporation  appeals. 

R.  A.  Leiter,  of  Portland  (Griffith,  Leiter 
&  Allen  and  F.  J.  Lonergan,  all  of  Portland, 
on  the  brief),  for  appellant  W.  R  Farrell, 
of  Portland  (Davis  &  Farrell  and  G.  D.  Toung, 
all  of  Portland,  on  the  brief),  for  respondent 


MOORE,  J.  (after  stating  the  facts  aa 
above).  It  is  conceded  tliat  by  the  principles 
of  the  common  law  an  action  of  this  kind 
could  not  have  been  maintained  against  Mor- 
gan, Fleldner  &  Boyce.  The  qaestion  there- 
fore to  be  considered  Is  whether  or  not  the 
enactment  referred  to  permits  a  recovery  un- 
der the  facts  stipulated.  The  act,  as  far  as 
deemed  necessary  herein,  reads  as  follows: 

"All  owners,  contractors,  subcontractors, 
corporations  or  persons  whatsoever,  engaged 
In  the  construction  •  •  •  of  any  build- 
ings *  ♦  ♦  or  operation  of  any  machin- 
ery •  •  •  shall  see  that  all  machinery 
oth«  than  that  operated  by  liand  power 
sliall,  whenever  necessary  for  the  safety  of 
persons  employed  in  or  about  the  same  or  for 
the  safety  of  the  general  public,  be  provided 
with  a  system  of  communication  by  means  of 
signals,  so  that  at  all  times  there  may  be 
prompt  and  ettident  communication  between 
the  employes  or  other  persons  and  the  operator 
of  the  motive  power,  •  •  *  and  generally, 
all  owners,  contractors,  or  subcontractors  and 
other  persons  having  charge  «f,  or  resi^nsl- 
ble  for,  any  work  involving  a  risk  or  dan- 
ger to  the  employes  or  the  pubUc,  shall 
use  every  device,  care  and  precaution  which 
it  is  practicable  to  use  for  the  protectlcm  and 
safety  of  life  and  limb,  limited  only  by  the 
necessity  for  preserving  the  efficiency  of  the 
structure,  machine  or  other  apparatus  or  de- 
vice, and  without  regard  to  the  additional 
cost  of  suitable  material  or  safety  appliances 
and  devices."    Section  1. 

"The  manager,  superintendent,  foreman  or 
other  person  in  charge  or  control  of  the  con- 
struction or  works  or  operation,  or  any  part 
thereof,  shall  be  held  to  be  the  agent  of  the 
employer  In  all  suits  .for  damages  for  death 
or  injury  suffered  by  an  employ^."    Section  2. 

"In  all  actions  brought  to  recover  froiu  an 
employer  for  injuries  suffered  by  an  em- 
ploye the  negligence  of  a  fellow  servant  shall 
not  be  a  defense  where  the  injury  was  caused 
or  contributed  to  by  any  of  the  following 
causes,  namely:  Any  defect  In  the  structure, 
materials,  works,  plant  or  machinery  of 
which  the  employer  or  his  agent  could  have 
had  knowledge  by  the  exercise  of  ordinary 
care;  the  neglect  of  any  person  engaged  as 
superintendent,  manager,  foreman,  or  other 
person  In  charge  or  control  of  the  works, 
plant,  machinery  or  appliances;  the  incom- 
petence or  negligence  of  any  person  in  charge 
of,  or  directing  the  particular  work  in  which 
the  employe  was  engaged  at  the  time  of  the 
injury  or  death ;  the  Incompetence  or  negli- 
gence of  any  person  to  whose  orders  the  em- 
ploye was  bound  to  conform  and  did  con^ 
form  and  by  reason  of  his  having  conformed 
thereto  the  injury  or  death  resulted;  the 
act  of  any  fellow  servant  done  in  o'«;edience 
to  the  rules,  instructions  or  orders  given  by 
the  employer  or  any  other  person  who  has 
authority  to  direct  the  doing  of  said  act" 
Section  5. 

It  will  be  kept  In  mind  that  the  first  part 
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of  section  1  of  the  act  embraces  "all  owners, 
contractors,  subcontractors,  corporations  or 
persona  whatsoever."  The  use  of  the  word 
"or,"  as  last  quoted,  would  seem  to  Indicate 
that  for  the  recovery  of  damages  sustained 
by  a  personal  injury  a  several  aud  not  a 
Joint  liability  was  contemplated.  Koch  y. 
Fox,  71  App.  Dlv.  288,  75  N.  T.  Supp.  913. 
In  the  latter  part  of  the  section  adverted  to 
it  will  be  remembered  that  "all  owners,  con- 
tractors or  subcontractors  and  other  persons 
having  charge  of,  or  responsible  for,  any 
work  luTolvlDg  a  risk  or  danger  to  the  em- 
ployte  or  the  public,  sltaU  use  every  device, 
care  and  precaution  which  It  is  practicable  to 
use  for  the  protection,  and  safety  of  life  and 
limb."  It  will  be  observed  that,  while  the 
word  "or"  is  understood  to  be  used  and  em- 
ployed between  the  phrase  and  words  "all 
owners,  contractors  or  subcontractors,"  the 
word  "and"  immediately  follows  the  latter 
word,  preceding  the  phrase  "other  persons." 
The  individuals  thus  referred  to  are  the  per- 
sons "having  charge  of,  or  responsible  for, 
any  work  involving  a  risk  or  danger  to  the 
employ^  or  the  public."  From  an  examina- 
tion of  the  entire  act  it  is  believed  that  the 
connective  used  tetween  the  word  "subcon- 
tractors" and  the  phrase  "other  persons" 
should  be  "or,"  thereby  manifesting  a  legisla- 
tive purpose  to  create  a  several  and  not  a 
Joint  liability  resulting  from  an  injury  to 
an  employe,  caused  by  the  negligence  of  ei- 
ther of  the  persona  designated,  when  engaged 
in  the  construction  of  any  building. 

In  section  2  of  the  act  it  la  the  manager, 
superintendent,  foreman,  or  other  person  in 
charge  or  control  of  the  construction  or 
works  or  operation,  or  any  part  thereof,  who 
shall  t>e  held  to  be  the  agent  of  the  "employ- 
er" Id  all  actions  for  damages  for  death  or 
injury  suffered  by  an  employe.  It  is  evident 
that  an  employer,  whether  owner,  contractor, 
or  subcontractor,  who  Is  engaged  tn  the  con- 
struction of  a  building  is  the  only  party  de- 
fendant In  an  action  to  recover  damages  for 
a  personal  injury  suffered  by  an  employe 
wliile  engaged  in  the  same  branch  of  the 
service.  This  determination  is  obvious  from 
the  language  of  section  5  of  the  act,  to  wit, 
"In  all  actions  brought  to  recover  from  an 
employer  for  injuries  suffered  by  an  em- 
ploye," etc. 

In  Gibbons  r.  Chapln,  147  111.  App.  575,  an 
action  was  brought  against  the  owners  of  a 
building  being  constructed  by  an  independent 
contractor  for  a  personal  injury  alleged  to 
have  been  caused  by  a  violation  of  an  ordi- 
nance of  the  city  of  Chicago,  which  municipal 
enactment  was  as  follows:  "It  shall  be  the 
duty  of  all  owners,  contractors,  builders  or 
persons  having  control  or  sui>ervlsion  of  all 
buildings  in  course  of  erection  which  shall 
be  more  than  thirty  feet  high,  to  see  that 
all  stairways,  elevator  openings,  flues,  and  all 
other  openings  In  the  floors  shall  be  covered 


or  properly  protected."  The  plaintiff  In  that 
action  having  recovered  a  Judgment,  it  was 
reversed  on  appeal ;  the  court  holding  that  if 
a  person  were  injured  upon  premises  In 
course  of  erection  or  repair  the  owner  was 
not  liable  for  the  hurt,  notwithstanding  it 
was  occasionetl  by  negligence,  if  it  appeared 
that  such  premises  were  in  the  possession  of 
iiidepeudeut  contractors,  who  were  so  con- 
structing the  same,  and  that  the  owner  did  not 
and  was  not  exercising  supervisory  care  or 
direction  over  such  premises  at  the  time  of 
the  accident. 

In  the  case  at  bar  the  corporation  was  not 
Lawton's  employer.  It  had  no  power  to  en~ 
gage  or  discharge  him,  and  though  it  issued 
checks  iu  payment  of  the  labor  i)erformed  in 
driving  the  piling  the  method  adopted  to 
liquidate  these  obllgationa  was  tantamount 
to  accepting  Davidson's  orders,  given  to  his 
employes,  for  the  wages  due  them. 

While  the  corporation's  foreman  directed 
where  the  piles  should  be  driven  and  Indicat- 
ed where  It  was  necessary  to  place  one  pile 
on  the  toi)  of  another.  In  order  to  force  them 
to  the  proper  dei>ths  eo  as  to  furnish  ade- 
quate support  for  the  foundation,  Davidson's 
mode  and  manner  of  doing  the  work  was  not 
interfered  with  In  any  way ;  nor  was  any  su- 
pervision or  control  thereof  exercised  by  the 
corporation.  Though  It  was  the  general  con- 
tractor which  sublet  a  part  of  the  work.  It 
necessarily  occupied  the  same  relation  to  the 
plaintiff  as  the  owners  of  the  building,  and 
since  the  latter  took  no  part  in  superintend- 
ing the  performance  of  the  pile  driving  they 
are  not  liable  for  the  hurt,  and  for  the  same 
reason  the  corporation  is  not  accountable  to 
the  plaintiff  for  an  injury  he  suffered  in  con- 
sequence of  Davidson's  negligence.  We  con- 
sider, therefore,  that  this  action  cannot  be 
maintained  against  the  corporation  as  the 
general  contractor,  and  that  in  refusing  to 
Instruct  the  Jury  as  requested  an  error  was 
committed. 

The  Judgment  of  the  circuit  court  should 
be  reversed  and  the  action  dismissed;  and 
It  is  so  ordered. 


CRUSON  y.  CITY  OF  LEBANON. 
(Supreme  Court  of  Oregon.     April  15,  1913.) 

DEpiCATtON    <J    39*)— BJQUITABLE    ESTOPPBI,- 

Mtjnioipai.  Corpobations  — Opbnino   ai^ 

The  public  U  not  estopped  by  laches  to 
claim  an  alley  as  against  one  who  purchased 
lots  according  to  a  recorded  plat,  showing  the 
alley  through  them ;  the  improvements  placed 
on  it  not  being  of  such  a  lasting  and  valuable 
character  that  the  opening  of  the  alley  will 
entail  any  great  pecuniary  loss  and  Hacrifice, 
but  being  merely  lawn,  lilac  and  rose  bushes, 
three  cherry  trees,  and  a  large  shade  tree. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  {  77 ;  Dec.  Dig.  %  39.*] 

Appeal  from  Circuit  Court,  Linn  County; 
Wm.  Galloway,  Judge. 
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Suit  by  Hattle  A.  Cruson  against  tb«  City 
of  Lebanon.  Decree  for  defendant  Plaintiff 
appeals.    Affirmed. 

Plaintiff  Is  the  owner  of  lots  3,  4,  7,  and 
8,  block  10,  In  the  town  of  Lebanon,  which 
are  the  south  half  of  the  block,  and  ^e  and 
her  grantors  hare  been  In  the  excluslre  pos- 
session of  the  said  south  half  of  the  block, 
including  the  alley  through  the  same,  since 
about  the  year  1861.  The  residence  thereon 
Is  situated  on  lot  8,  west  of  the  alley,  and 
fronts  east,  and  the  ground  east  of  the  house 
extending  to  Second  street.  Including  the  al- 
ley, Is  set  to  lawn,  fruit  trees,  berries,  flow- 
ers, shrubbery,  ornamental  trees,  and  a  gar- 
den. There  are  three  cherry  trees,  flowers, 
shrubbery,  and  a  large  maple  tree  on  the  line 
of  the  alley.  The  city  Is  proceeding  to  lay 
a  sewer  system,  which  it  desires  to  locate 
through  the  alley  in  said  lot;  and  it  threat- 
ens to  open  said  alley  and  lay  the  sewer 
therein.  This  suit  Is  brought  to  enjoin  the 
dty  from  so  doing  on  the  ground  that  It 
should  be  estopped  from  opening  said  alley 
because  of  the  private  rights  of  the  plaintiff 
that  have  grown  up  in  consequence  of  the 
laches  of  the  dty  In  permitting  it  to  be 
claimed,  occupied,  and  Improved  by  the 
plaintiff  and  her  grantors  for  a  iierlod  of 
more  than  40  years.  The  case  was  put  at 
issue,  findings  were  made  in  favor  of  the  de- 
fendant, and  the  suit  dismissed.  The  plain- 
tiff appeals. 

J.  K.  Weatherford,  of  Albany  (Weather- 
ford  &  Weatherford,  of  Albany,  oa  the  brief), 
for  appellimt  N.  M.  Newport,  <ft  Lebanon 
(S.  H.  Garland,  of  Lebanon,  on  the  brief), 
for  reapondent. 

EAKIN,  J.  (after  stating  the  facta  as 
above).  Plaintiff  relies  upon  the  decisions 
In  Schooling  v.  Harrisburg,  42  Or.  494,  71 
Pac.  805,  and  in  Oliver  v.  Synhorst,  48  Or. 
202,  86  Pac.  376,  7  L.  K.  A.  (N.  S.)  243.  In 
the  former  case  It  is  said,  foUovrtng  Judge 
DKlon's  statement  of  the  law  in  his  text- 
book on  Municipal  Corporations:  "It  will, 
perhaps,  be  found  that  cases  will  arise  of 
such  a  character  that  justice  requires  that 
an  equitable  estoppel  shall  be  asserted  even 
against  the  public;  but,  if  so,  such  cases 
will  form  a  law  unto  themselves,  and  do 
not  fall  within  the  legal  operation  of  limita- 
tion enactments."  And  in  the  case  of  Oliver 
V.  Synhorst,  tnpra,  the  court,  following  the 
flrst-mentloned  case,  says:  "But,  while  the 
rule  may  be  that  the  ordinary  statute  of 
limitations  as  such  cannot  be  set  up  to  de- 
feat the  right  of  the  public  to  the  use  of  a 
street  or  highway,  there  may  grow  up,  In 
consequence  of  the  laches  of  the  public  au- 
thorities, private  rights  of  more  persuasive 
force  in  the  particular  case  than  that  of  the 
public,  and  If  'acts  are  done  by  an  adjoining 
proprietor  which  indicate  that  he  Is  in  good 
ttltti  claiming  as  his  own  tliat  which  is,  In 


fact,  a  part  of  the  highway,  and  is  expend- 
ing money  on  the  faith  of  his  claim,  by  ad- 
justing Us  property  to  the  highway  as  he 
supposes  or  claims  it  to  be,  the  pnbllc  will 
be  estopped.' "  When  the  Oliver  v.  Syn- 
horst Case  was  here  on  the  second  appeal 
(58  Or.  682,  109  Pac:  762,  116  Pac.  594).  It 
was  decided  npou  the  evidence,  and  Mr.  Jus- 
tice McBrlde,  In  delivering  the  opinion,  says : 
"As  was  Intimated  by  Mr.  Chief  Justice  Bean 
in  his  previous  opinion  in  this  case,  the  prin- 
ciple of  an  estoppel  in  pais  will  only  apply 
In  exceptional  cases,  and  in  our  judgment 
this  Is  not  a  case  of  that  character."  There 
Is  a  note  to  the  case  of  Oliver  v.  Synhorst, 
48  Or.  292,  86  Pac.  376,  In  7  L.  R.  A.  (N.  S.) 
243,  In  which  many  cases  are  collated  and 
reviewed.  The  annotator  recognizes  that  the 
cases  on  this  point  are  Irreconcilable,  many  of 
which  follow  Judge  Dillon's  statement  of  the 
law  quoted  in  Oliver  v.  Synhorst,  supra; 
and  he  finds  the  most  consistent  statement 
of  the  law  In  the  Illinois  cases,  which  recog- 
nise the  equitable  estoppel  stated  by  Dillon, 
but  draw  a  close  line  by  which  to  determine 
the  conditions  which  will  justify  the  estop- 
pel, namely,  where  the  public  have  long  with- 
held the  assertion  of  control  over  streets, 
and  private  parties  have  been  induced  there- 
by to  believe  the  street  abandoned,  and 
have  made  improvements  and  structures  in 
a  situation  where  they  must  suffer  great 
pecuniary  loss  if  the  street  is  opened.  "But," 
says  the  note,  "this  doctrine  is  of  no  avail 
where  no  valuable  or  lasting  improvements 
have  been  made  by  the  abutting  owner  upon 
the  i)ortlon  of  the  street  claimed  by  him" — 
citing  Sullivan  v.  Tlchenor,  170  111.  97,  63 
N.  E.  661,  whldi  holds  that  a  city  was  not 
e8toi^)ed  from  building  a  sidewalk  on  the 
true  line  of  a  public  street  by  the  mere  fact 
that  a  portion  of  it  was  fenced  in,  and  along 
that  fence  a  sidewalk  was  constructed  by 
others  than  the  municipal  authorities.  The 
line  of  distinction  as  to  what  conditions  will 
justify  an  estoppel  is  well  stated  In  De  Kalb 
V.  Lnney,  103  111.  185,  61  N.  E.  lOJe,  in 
which  the  court  refused  to  hold  the  city  es- 
toi^>ed  where  it  appeared  that  the  only  im- 
provements placed  upon  the  disputed  land  by 
the  abutting  owner  were  an  inexpensive 
wooden  picket  fence,  a  maple  tree  about 
ten  years  old,  a  lilac  bush,  a  creeping  vine, 
and  growing  grass;  deeming  that  the  loss 
of  these  things  would  not  present  such  a 
case  of  hardship  and  sacrifice  that  right  and 
justice  demanded  an  estoppel  against  the 
public. 

It  is  said  that  to  grant  such  an  estoppel, 
there  must  be  more  than  the  Inclosure  of 
the  street  with  the  acquiescence  of  the  city 
authorities  and  belief  in  good  faith  on  the 
part  of  the  claimant  that  the  street  has  been 
abandoned  by  the  public;  but  also  on  the 
faith  of  that  belief,  and  with  the  acquies- 
cence of  those  representing  the  public,  such 
private  party  has  erected  structures  on  tb^ 
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street  and  made  improvements  thereon  of 
such  a  lasting  and  valuable  character  that 
to  permit  the  public  to  assert  the  right  to  re- 
possess itself  of  the  premises  would  entail 
such  great  pecuniary  loss  and  sacrifice  upon 
the  private  property  bolder  that  Justice  and 
right  would  demand  that  the  public  be  estop- 
ped. See,  also,  Crocker  v.  Collins,  37  S.  C. 
327,  15  S.  E.  951,  34  Am.  St  Rep.  752. 
Plaintiff  purchased  the  property  described  in 
the  deed  by  lots,  as  designated  upon  the 
plat  of  the  town  of  Lebanon  recorded  in  the 
office  of  the  clerk  of  Linn  county;  and  that 
plat  shows  the  alley.  Therefore  plaintiff  is 
not  brought  within  the  language  of  the  Oli- 
ver V.  Synhorst  Case,  namely,  that  the  acts 
done  do  not  indicate  that  plaintiff  and  her 
grantors  in  good  faith  claimed  to  own  the 
alley  and  expended  money  on  the  faith  of 
their  claim.  Furthermore,  the  improvements 
on  the  alley  are  not  of  such  a  lasting  and 
valuable  character  that  the  opening  of  the 
alley  would  entail  any  great  pecuniary  lo.ss 
and  sacrifice  upon  plaintiff.  The  Improve- 
ments consist  of  lawn,  lilac  and  rose  bushes, 
three  cherry  trees,  and  a  large  and  symmetri- 
cal maple  tree.  We  think  the  facts  here  are 
not  within  the  exceptional  cases  to  which 
the  estoppel  in  pais  should  apply. 
The  decree  is  affirmed. 


HAWXHURST  v.   MEADOW   LAKE 

LUMBER  CO. 

(Supreme  Court  of  Oregon.     April   15,   1913.) 

APPEAt  AND  EBBOB  (|  690* )— REVIEW— SUIFI- 
CIENCT   OF   BlIXS   OF    EXCEPTION. 

in  an  action  against  the  Meadow  Lake 
Lumber  Company  to  recover  the  price  of  meat 
sold,  a  bill  of  exeeptiong  complaininK  of  the  ex- 
clusion of  evidence  to  show  that  such  meat  was 
charged  to  the  K.  Logging  Company  by  direc- 
tion of  defendant's  representative,  but  not 
showing  whether  plaintiff  was  trying  to  prove 
that  he  delivered  the  meat  to  defendant  and 
charged  it  to  the  K.  Company,  or  that  he  de- 
livered and  charged  it  to  the  K.  Company  by 
direction  of  defendant's  representative,  or  that 
he  offered  to  prove  that  he  sold  or  delivered 
any  meat  to  either  corporation,  was  insufficient 
under  Ia  O.  L.  S  171,  requiring  bills  of  excep- 
tions to  state  so  much  of  the  evidence  as  is 
necessary  to  explain  the  objection,  since  it 
could  not  be  determined  whether  or  not  the  pro- 
posed testimony  was  relevant. 

[Ed.  Note.— For  other  oases,  see  Appeal  and 
Error,  Cent.  Dig.  »  28}»7-2S99,  2002-2901, 
2000,  2908;    Dec.  Dig.  |  600.*] 

Appeal  from  Circuit  Court,  Klamath  Coun- 
ty; Henry  Ia  Benson,  JudKe. 

Action  by  J.  W.  Hawxhurst  against  the 
Meadow  Lake  Lumber  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

This  is  an  action  to  recover  for  the  price 
of  certain  meat  alleged  to  have  l)een  sold  to 
defendant  The  complaint  is  in  the  usual 
form  for  goods  sold  and  delivered.  The  an- 
swer denied   the   sale  and  delivery  of   the 


meat,  and  pleaded  a  ccmnterclalm  of  $41.95 
for  lumber  sold  and  delivered  to  plaintiff. 
The  reply  admitted  that  the  defendant  bad 
furnished  luml>er  of  the  value  of  $30,  and  no 
more,  and  alleged  that  such  sum  had  l>een 
credited  on  defendant's  account  The  fol- 
lowing is  substantially  the  whole  bill  of  ex- 
ceptions, except  as  to  the  charge  of  the  court, 
to  which  no  exception  was  taken  on  the  trial: 
"Q.  You  may  state  when,  if  at  any  time, 
be  came  in  there,  and  said  to  make  a  differ- 
ent charge  or  anything  of  that  kind,  and  how 
that  came  about?  To  which  question  the 
defendant,  by  its  Counsel,  objected  to  as  in- 
competent, and  not  responsive  to  any  issue 
in  the  pleadings,  and  on  the  further  ground 
unless  It  appears  it  was  in  writing,  and  fur- 
ther that  there  is  not  an  allegation  in  the 
pleadings  that  this  meat  was  sold  to  anybody. 
*  ♦  •  Thereafter,  the  plaintiff,  by  his 
counsel,  asked  the  witness  the  following 
question:  Q.  When  was  It,  Mr.  Hawxhurst, 
that  Mr.  Illggins  came  to  your  place  of  busi- 
ness, or  into  your  place  of  busines.s,  at  which 
time  he  stated  to  you  for  you  in  the  future 
to  make  the  charges  to  the  logging  company? 
To  which  question  defendant  by  its  counsel 
objected  to  as  incompetent.  Irrelevant,  and 
immaterial  on  the  grounds  urged  in  the  pre- 
vious objection,  unless  it  appears  that  any 
authority  of  this  nature  was  made  in  writ- 
ing on  behalf  of  the  defendant  corporation, 
which  objection  was  sustained  by  the  court, 
to  which  ruling  the  plaintiff's  counsel  ex- 
cepted. And  thereafter  in  the  progress  of 
said  trial  was  asked  the  following:  Q.  I 
will  ask  you  whether  or  not  you  sold  any 
meat  on  and  after  this  time  through  the  in- 
structions of  Mr.  Higgins  or  not?  A.  Yes. 
By  Mr.  Stone:  Objected  to  as  incompetent, 
and  moved  to  strike  his  answer  out  By  the 
Court:  That  question  goes  to  sales  that  were 
charged  other  than  to  the  Long  Lake  Lum- 
ber Comimny.  By  Mr.  Irwin:  Yes,  sir; 
that  appears  upon  their  books.  By  the 
Court:  The  objection  will  be  sustained.  To 
which  an  objection  (exception)  was  taken  by 
the  plaintiff's  counsel.  Thereafter  the  plain- 
tiff, by  his  counsel,  asked  the  same  witness 
the  following  question:  Q.  I  will  ask  you  to 
state  whether  or  not  you  made  a  sale  or 
sales  of  any  beef  which  upon  your  books 
were  charged  to  any  one  other  than  the 
Meadow  Lake  Lumber  Company?  A.  Yes, 
sir.  To  which  question  and  answer  the  de- 
fendant by  its  counsel,  objected  and  moved 
to  strike  the  answer  out  on  the  ground  that 
It  was  Incompetent  and  Immaterial;  which 
objection  was  sustained,  and  to  which  ruling 
plaintiffs  counsel  took  an  exception,  wliicli 
was  allowed  by  the  court  Thereafter  plain- 
tiff, by  his  counsel,  asked  the  plaintiff  the 
following  question:  Q.  I  will  ask  you  to 
state  to  the  court  and  Jury  such  amounts  as 
were  charged  to  other  than  the  Meadow  Lake 
Lumber  Company,  or  the  aggregate  of  the 
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sales,  If  yon  know?  To  wMch  the  defendant, 
by  Its  attorney,  objected  for  the  reason  that 
the  question  was  Immaterial,  Incompetent, 
and  Irrelevant,  which  objection  was  sustain- 
ed 1)y  the  court,  to  which  ruling  plaintiff,  by 
his  attorney,  excepted,  which  was  allowed 
by  the  court. 

"Offer  of  Proof.  And  thereafter  fat  the 
progress  of  the  trial,  plaintiff,  J.  W.  Hawx- 
hurst,  by  Us  attorney,  made  the  following 
offer  of  proof:  That  the  witness  J.  W. 
Hawxbnrst,  who  is  the  plaintiff  in  this  case, 
will  testify,  If  permitted  by  the  court,  that 
on  or  about  May  7,  1910,  that  Mr.  Hlggins, 
who  at  that  time  was  representing  the  Mead- 
ow Lake  Lumber  Company,  came  into  Mr. 
iHawxhorst's  place  of  business  and  stated  to 
Mr.  Hawxhurst  that  he  should  charge  the 
rest  of  the  meat  to  the  Klamath  Falls  Tim- 
ber ft  Logging  Company,  and  immediately 
withdrew;  that  he  did  not  make  any  ex- 
planation to  Mr.  Hawxhurst  any  further 
than  made  in  that  statement ;  that  Mr.  Uawx- 
bnrst  did  not  know  anything  in  regard  to 
such  company  as  the  Klamath  Falls  Tim- 
ber ft  Logging  Company;  that  he  presumed 
the  Klamath  Falls  Timber  &  Logging  Com- 
pany was  an  adjunct  of  the  Meadow  Lake 
Lumber  Company ;  that  so  far  as  the  qaes- 
tlon  of  his  charges  in  the  matter  was  con- 
cerned, it  was  simply  a  matter  of  convoi- 
lence  to  the  Meadow  Lake  Lumber  Com- 
pany ;  and  that  it  was  not  his  Intention  at 
any  time  to  waive  the  credit  which  was  ex- 
tended to  the  Meadow  Lake  Lamher  Com- 
pany, and  thereby  accept  in  lieu  thereof — 
extend  credit  to  the  logging  company.  That 
at  a  date  at  some  later  time,  on  or  about 
July  12,  1910,  the  witness  Hlggins,  who  at 
that  time  was  acting  in  a  representative  ca- 
pacity, representing  tbe  Meadow  Lake  Lum- 
ber Company,  came  into  his  place  of  business, 
and  in  the  presence  of  J.  W.  Hawxhurst  and 
his  son  George,  says:  "They  have  attached 
the  pump ;  keep  your  hands  offi  and  you  will 
get  your  money."  That  the  said  3.  W. 
Hawxhurst,  relying  upon  the  representations 
of  Bfr.  Hlggins,  and  relying  upon  the  fact 
that  they  would  get  their  money,  nnder^ 
standing  that  the  attachment  was  against 
the  Meadow  Lake  Lumber  Company,  and  the 
Meadow  Lake  Lumber  Company  being  the 
only  person  to  whom  credit  was  extended, 
forbore  to  proceed  in  the  matter,  and  did 
not  attach,  or  take  any  further  proceedings 
in  regard  to  the  recovery  of  the  amount  that 
he  claimed  due  at  that  time.' 

"And  thereafter,  on  redirect  examination, 
plaintiff,  by  his  counsel,  was  asked  the  fol- 
lowing question:  Q.  Now,  Mr.  Hawxhurst, 
how  does  It  come  that  you  have  the  sum  of 
$332.83  charged  to  the  Klamath  Falls  Tim- 
ber ft  Logging  Company,  under  what  circum- 
stances was  that  done?  A.  That  was  done 
at  the  Instance  of  Mr.  Hlggins  requesting  me 
to  change  the  account  on  our  books.    By  Mr. 


Stone:  Objected  to  as  Incompetent.  Connsel 
comes  in  and  asks  why  he  did  that,  and  un- 
less he  can  show  there  was  some  obligation 
on  the  part  of  the  Meadow  Lake  Company 
to  become  responsible,  you  cannot  bind  them ; 
therefore  it  is  incompetent  Which  objection 
was  sustained  by  the  court,  and  to  which  rul- 
ing plaintiff,  by  his  counsel,  took  an  excep- 
tion. And  thereafter  plaintiff,  by  his  coun- 
sel, was  asked  tbe  following  question:  Q. 
In  other  words,  you  were  looking  to  the  Mead- 
ow Lake  Lumber  Company  for  that  pay 
right  along,  were  you  not?  To  which  ques- 
tion defendant,  by  Its  counsel,  objected  to 
as  Incompetenl^  Irrelevant,  and  Immaterial, 
with  reference  to  the  account  as  charged  to 
the  Klamath  Falls  Timber  ft  Logging  Com- 
pany, which  objection  was  sustained  by  the 
court,  to  which  ruling  plaintiff,  by  his  coun- 
sel, took  an  exception." 

John  Irwin,  of  Klamath  Falls,  for  appel- 
lant C.  F.  Stone,  of  Klamath  Falls  (iitone 
ft  Barrett,  of  Klamath  Falls,  on  the  brief), 
for  respondent 

McBRIDB,  O.  3.  (after  stating  the  fftcts 
as  above).  Section  171,  L.  O.  L.,  relating  to 
the  preparation  of  a  bill  of  exceptions,  re- 
quires that  the  objection  shall  be  stated  with 
so  much  of  the  evidence  as  is  necessary  to 
explain  it  That  has  not  been  done  in  this 
case.  Whether  plaintiff  was  trying  to  show 
that  he  had  delivered  the  meat  to  defendant, 
and  had  charged  it  to  the  Klamath  Falls 
Timber  &  Logging  Company,  or  whether  his 
claim  was  that  he  bad  delivered  to  the  Kla- 
math Falls  Timber  ft  Logging  Company  and 
charged  it  to  them  on  the  suggestion  of  de^ 
fendant's  representative,  does  not  appear. 
His  offfcf  of  proof,  which  is  not  preceded  by 
any  question  to  which  it  applies,  is  equally 
indefinite.  There  Is  no  offer  to  prove  that 
at  any  time  he  sold  or  delivered  any  meat 
at  any  price  to  either  corporation.  Neither 
the  questions  asked  nor  the  offer  made  shows 
the  relevancy  of  the  proposed  testimony. 

In  the  absence  of  the  whole  testimony  tak- 
en at  the  trial  we  are  unable  to  say  that  the 
testimony  offered  was  relevant  and  therefore 
the  judgment  is  affirmed. 


(6«  Or.  493) 
TBMPLETON  v.  MORRISON  et  al. 
(Supreme  Court  of  Oregon.     April  15,  1913.) 

1.  Appeai,   aitd    ICrbor  (i   414*)— "Adverse 

Party"— Notice  of  Appeai« 

The  "adverse  party"  entitled  to  notice  of 
appeal  under  L.  O.  L.  |  550,  is  every  party 
whose  interest  in  relation  to  the  judgment  ap- 
pealed from  is  in  conQict  with  the  modification 
or  reversal  sought  Dy  the  appeal;  that  is,  ever.V 
party  interested  in  sustaining  the  judgment 
(citing  1  Words  and  Phrases,  p.  224). 

[Ed.  Note. — For  other  cases,  see  Api>eal  ant 
Error,  Cent  Dig.  H  2137,  til3h;  Dec.  Dig.  | 
414.*] 
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2.  JmeiTCNi  (I  28T*>-PABTn!S-Jonii  Dbbt- 

.0H3. 

In  an  action  against  joint  debtors,  where 
only  common  defenses  are  maintained;  the 
jitdsment  should  be  rendered  againat  all  or 
n-jDQ. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  415,  418-421,  429;   Dec  Dig.  i 

3.  Appeal  and  Ebbob  (|  797*)— Pabtiks  on 
Appeal. 

A  judgment  was  rendered  against  L.,  C, 
and  M.,  on  a  joint  redelivery  bond,  I*  default- 
ing. M.  appealed  from  the  judgment  without 
serving  notice  pf  appeal  on  C.  Subsequently, 
in  another  suit,  a  decree  was  rendered  adjudg- 
ing that  C.  was  primarily  liable  on  the  bond, 
and  that  M.  was  a  surety,  and  C.  and  wife 
took  an  appeal  therefrom,  which  was  undeter- 
mined. Held,  that  a  motion  to  dismiss  the  ap- 
peal for  want  of  notice  on  the  adverse  parties 
must  be  denied,  with  the  privilege  of  renewal 
at  final  hearing,  since  the  issues  between  M. 
and  C.  should  not  be  determined,  on  motion  to 
dismiss,  while  the  other  appeal  was  pending,  in 
which  the  issues  were  directly  raised. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  {f  3149-3154;  Dec  Dig.  i 
797.*1 

Appeal  from  Circuit  Court,  Multnomah 
County;  Henry  B.  McGinn,  Judge. 

Action  by  O.  R.  Templeton  against  Flnley 
Morrison  and  others.  From  a  judgment  for 
plaintlfr,  defendant  named  appeals.  Motion 
to  dismiss  appeal  denied. 

Stapleton  &  Sleigbt,  of  Portland,  for  ap- 
pellant Ralph  R.  Dunlway  and  C.  Ia  Wheal- 
don,  both  of  Portland,  for  respondent 


BEAN,  3.  TblB  is  a  motion  to  dismiss. 
Plaintiff  moves  to  dismiss  tbe  appeal  in  this 
action,  for  tbe  reason  tbat  tbe  notice  of  ap- 
peal bas  not  been  served  on  all  the  adverse 
parties  who  appeared  tn  tbe  action ;  tbat  is, 
for  the  reason  that  it  has  not  been  served  on 
defendant  W.  E.  Cook. 

It  appears  from  the  record  tbat  tbe  judg- 
ment from  which  this  appeal  is  taken  was 
against  defendants  Cecil  B.  Lloyd,  W.  K. 
Cook,  and  Flnley  Morrison  upon  a  joint  re- 
delivery bond.  Tbe  Judgment  was  rendered 
against  C.  B.  Lloyd  by  default  W.  E.  Cook 
appeared  and  contested  tbe  action,  but  did 
not  appeal.  Plaintiff  contends  tliat  W.  B. 
Cook  is  an  adverse  party  to  this  appeal,  and 
tbat  It  is  necessary  to  serve  notice  of  appeal 
and  undertaking  on  him,  for  tbe  reason 
tbat  be  is  vitally  interested  in  having  this 
Judgment  stand  as  a  legal  Judgment  against 
Flnley  Morrison,  so  that  there  will  be  the 
right  of  contribution   between  W.  E.   Cook 


and  Ilnlegr  Morrison  upon  tbe  payment  of 
the  Judgment 

[1]  An  "adverse  party"  entitled  to  notice 
of  i4>peal  «udei  tlie  provleians  of  section 
550,  L.  O.  L.,  Is  every  party  whose  inter- 
est in  relation  to  tbe  Judgment  and  decree 
appealed  from  Is  In  conflict  wltb  tbe  modlfl- 
caticn  or  reversal  sought  by  tbe  appeaL 
Every  party  interested  in  sustaining  tb« 
judgment  or  decree  is  an  adverse  party. 
Words  and  Pltrases^  p.  224;  Moody  v.  Miller, 
24  Or.  179,  33  Paq.  402;  The  Victorian,  24 
Or.  121,  32  Pac  1040,  41  Am.  St  Rep.  838; 
Cooiier  Mfg.  Co.  ▼.  Delabunt,  86  Or.  402,  61 
Pac  649;  LllUentbal  t.  Caravita,  15  Or. 
339,  15  Pac  280;  StuUer  v.  Baker  County, 
30  Or.  294,  47  Pac  705;  Osbom  v.  IjOgus, 
28  Or.  302,  38  Pac  190 ;  Haf er  v.  Medf ord  A 
a  L.  R.  Co..  60  Or.  354,  117  Pac  1122. 

[2]  In  an  aetion  against  joint  debtors, 
where  only  common  defenses  are  maintained, 
a  Judgment  should  be  rendered  against  all 
or  none.  Fisk  v.  Heuarie,  14  Or.  29, 13  Pac 
193;  Wilson  t.  Blakeslee,  16  Or.  43,  47,  16 
Pac  872;  Tbomaa  t.  Barnes,  34  Or.  416,  66 
Pac  73. 

[3]  Defendant  Morrison,  in  resistance  of 
the  motion  to  dismiss,  answers  that  in  a  cer- 
tain suit  in  the  circuit  court  of  tbe  state 
of  Oregon  for  Multnomah  county,  in  wbldi 
be  and  defendant  Cook  were  parties,  after 
the  judgment  appealed  from  in  the  case  at 
bar  was  rendered,  It  was  determined  by  that 
court  that,  as  between  defendant  Cook  and 
himself,  tbe  former  was  primarily  liable  on 
the  bond  upon  which  this  action  is  based,  he 
being  a  surety  thereon  for  Cook ;  that  aa  ap- 
peal from  such  decree  was  taken  by  W.  XL 
Cook  and  Martha  E.  Cook,  which  has  not  yet 
been  perfected;  that  tbe  present  appeal  was 
taken  S^tember  7,  1912,  while  the  equities 
between  Cook  and  himself,  in  respect  to  this 
bond,  were  being  litigated,  which  were  aft- 
erwards Judicially  determined. 

An  appeal  having  bem  taken  from  tbe  de- 
cree against  Cook  and  wife,  the  same  has 
not  become  final,  and  tbe  question  therein 
has  not  yet  been  settled.  To  determine  what 
real  interest  Cook  has  in  the  judgment  ap- 
pealed from,  upon  the  consideration  of  this 
motion  to  dismiss,  would  be  to  decide  the 
equity  suit  between  Morrison  and  Cook,  prior 
to  the  hearing  thereof,  which  tills  court 
should  not  do.  In  view  of  this  condition  of 
the  record,  the  motion  to  dismiss  should  be 
denied  for  the  present,  with  the  privilege  of 
renewing  the  same  at  tbe  final  hearing  of 
this  case. 
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HALL  V.  SirPBRIOR  COURT  IN  AND  FOE 
ORANGE  COUNTY.    (Civ.  l,30«.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia. Feb.  18,  1913.  Rehearing  Denied 
by   Supreme  Court  April  19,  1913.) 

Insane  Persons  (|  12*)— Arbxst  vob  Ex- 
amination—Complaint. 

The  affidavit  or  complaint  for  arrest  of  a 
person  for  examination  as  to  his  sanity  seta 
forth,  not  a  mere  conclusion,  but,  even  if  im- 
perfectly, some  description  of  his  acts,  conduct, 
or  condition,  as  required  by  Pol.  Code,  i  2168, 
■o  as  to  give  the  court  jurisdiction  to  issue  the 
warrant  of  arrest ;  it  alleging  that  at  a  certain 
time  and  place  he  was  "laboring  under  the  de- 
lusion that  persons  were  whispering  and  talk- 
ing to  him,  •  •  •  and  that  there  were  par- 
ties who  desired  to  drive  him  from"  the  country. 
fEd.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  {  20;  Dec.  Dig.  (  12.*] 

Gertlorari  by  W.  B.  Hall  to  review  pro- 
ceedings of  the  superior  court  for  the  county 
of  Orange.    Order  aflBrined. 

Shepard  &  Aim,  for  petitioner. 

JAMES,  J.  This  proceeding  In  certiorari 
Is  prosecuted  for  the  purpose  of  securing  a 
review  of  the  proceedings  had  in  the  superior 
court  of  Orange  county  wherein  petitioner 
was  adjudged  to  be  an  Insane  person,  and  or- 
dered committed  to  the  state  hospital  at  Pat- 
ton.  The  proceedings  complained  of  were  had 
on  the  30th  day  of  January,  1912.  Petitioner 
on  the  13th  day  of  July,  1912,  was  dis- 
charged from  the  state  hospital  by  the  super- 
intendent thereof,  for  the  reason  that  In  the 
opinion  of  that  official  his  condition  was  such 
that  he  would  not  while  at  large  be  Injurious 
to  himself  or  others.  The  particular  ground 
upon  which  It  Is  sought  to  have  annulled  the 
order  of  commitment  Is  that  the  affidavit  or 
complaint  upon  which  the  warrant  of  arrest 
was  issued  was  insufficient  to  give  the  court 
Jurisdiction  to  proceed  and  examine  petition- 
er on  the  charge  made.  It  Is  argued  that 
there  was  no  statement  of  facts  contained  in 
the  complaint  descriptive  of  the  acts  and  con- 
duct of  the  alleged  Insane  person,  as  is  re- 
quired by  section  2168  of  the  Political  Code. 
The  complaint  In  Its  material  parts  was  as 
follows:  "F.  W.  Heard,  being  duly  sworn, 
deposes  and  says  that  there  is  now  in  said 
county  in  the  city  or  town  of  Santa  Ana  a 
person  named  W.  B.  Hall,  who  is  insane, 
and  Is  so  far  disordered  in  mind  as  to  en- 
danger the  health,  person,  or  the  property  of 
himself  or  of  others,  and  that  he,  at  Santa 
Ana,  in  said  county,  on  the  27tb  day  of 
January,  1912,  acted  in  a  strange  and  inco- 
herent manner,  and  was  laboring  under  the 
delusion  that  persons  were  whispering  and 
talking  to  him,  and  that  he  was  afflicted  with 
what  he  called  a  'whlsperee'  and  by  buzzes, 
and  was  laboring  under  the  delusion  that 
there  were  parties  who  desired  to  drive  him 
from  Southern  California;  that  by  reason  of 
said  Insanity  said  person  Is  dangerous  to  be 
at  large."    It  has  been  held  by  the  Supreme 


Court  (Henl«y  r.  Superior  Court,  162  Cal. 
239,  121  Paa  921)  that  it  is  essential  to  set 
forth  in  the  complaint  some  description  of 
the  acts,  conduct,  or  condition  of  persons 
subject  to  examination  as  being  Insane  or 
Inebriate.  In  the  decision  referred  to  the 
complaint  contained  nothing  more  than  a 
bare  statement  of  the  conclusion  of  the  com- 
plainant that  the  person  therein  referred  to 
was  so  addicted  to  the  Intemperate  use  of 
stimulants  as  to  have  lost  his  power  of  self- 
control,  and  that  he  was  a  fit  subject  for 
commitment  to  the  state  hospital,  and  ought 
to  be  conflned  therein  as  an  Inebriate.  The 
complaint  as  filed  in  the  case  of  the  petition- 
er here  did  attempt  to  set  forth  a  statement 
of  the  facts  as  to  petitioner's  then  condition 
and  conduct.  If  it  may  be  said  that  any 
facts  were  stated,  however  Imperfect  may 
have  been  their  expression,  then  the  court 
acquired  jurisdiction  to  issue  the  warrant  of 
arrest.  We  think:  that  this  case  can  be 
readily  disdngulshed  from  that  considered  in 
Henley  v.  Superior  Court,  supra.  In  our  opin- 
ion It  was  not  a  statement  of  a  conclusion 
merely  for  the  complainant  to  say  that  peti- 
tioner was  "laboring  under  the  delusion  that 
persons  were  whispering  and  talking  to  him, 
*  ♦  •  and  was  laboring  under  the  delu- 
sion that  there  were  parties  who  desired  to 
drive  him  from  Southern  California."  We 
think  that  by  these  expressions  there  was 
denoted  the  equivalent  to  saying  that  peti- 
tioner at  the  time  complaint  was  made 
against  him  asserted  that  p^sons  were  whis- 
pering and  talking  to  him,  and  were  trying  to 
drive  him  from  Southern  California,  when  in 
fact  no  such  persons  were  whispering  or  talk- 
ing to  him  or  were  trying  to  drive  him  from 
the  country. 

The  order  as  made  by  the  superior  court 
is  affirmed. 

We  concur:  ALLEN,  P.  J.;  SHAW,  J. 


PEOPLE  T.  FLAVIN  et  al    (Cr.  196.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    Feb.  19,  1913.     Rehearing  Denied 
by   Supreme  Court  April  19,   1913.) 

1.  jubt  (j  103*)— cokpetkncy  of  jubobs— 
Pbejvdice. 

A  person  called  as  a  juror  in  a  grand  lar- 
ceny prosecution  was  not  rendered  incompetent 
by  stating  on  his  voir  dire  that  defendants' 
failure  to  testify,  and  the  fact  of  their  being 
accused  would  create  a  suspicion  of  guilt  where 
he  afterwards  stated  that  he  would  be  gov- 
erned by  the  law,  and  would  require  the  pros- 
ecution to  prove  defendants'  guilt  beyond  a 
reasonable  doubt  before  he  would  vote  to  con- 
vict, etc. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  gS  444,  456,  460,  461-479,  497;  Dec.  Dig. 
§  103.*] 

2.  jubt  (i  103*)— competenct  of  jubobs— 
Expbbssion  of  Opinion. 

A  person  called  as  a  juror  in  a  grand  lar- 
ceny prosecution  was  not  readered  incompetent 
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because  he  had  talked  and  read  about  the  case, 
and  had  formed  an  opinion  as  to  defendants 
guilt,  where  it  appeared  tiiat  he  had  not  talk- 
ed with  any  of  the  witnesses,  and  that  his 
discussion  had  been  in  a  casual  way  with  peo- 
ple who  knew  no  more  about  the  case  than  he 
did,  and  where  he  stated  that  he  would  be 
goyerned  solely  by  the  evidence  and  the  in- 
structions. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §S  444,  456,  400,  461-479,  497;   Dec.  Dig. 
i  103.*] 
3.  Cbiminal  Law  (§  977*)— Judgmbnt— Time 

FOB   PbONOTTNCEHENT. 

Under  Pen.  Code,  §  1191,  which  provides 
that,  after  a  plea  or  verdict  of  guilty,  the  court 
must  appoint  a  time  for  pronouncing  the  judg- 
ment not  less  than  two  nor  more  than  five 
days  thereafter,  but  that  the  time  may  be  ex- 
tended to  not  more  than  10  days  for  the  pur- 
pose of  hearing  a  motion  for  a  new  trial,  or 
in  arrest  of  judgment,  judgment  was  properly 

£  renounced  May  31st  on  a  verdict  rendered 
[ay  16th,  though  the  time  for  pronouncing 
judgment  was  originally  fixed  for  May  20th, 
especially  where  both  dates  were  appointed  at 
defendants'  request 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2482,  2483,  2488,  2489, 
2492,   2499,  2502;    Dec.   Dig.   S   977.*] 

Appeal  from  Superior  Court,  San  Joaquin 
County;  C.  W.  Norton,  Judge. 

Walter  Flavin  and  another  were  convicted 
of  grand  larceny,  and  they  appeal.    Affirmed. 

Carroll  Cook,  of  San  Francisco,  and  A.  L. 
Levlnsky,  of  Stockton,  for  appellants.  U.  S. 
Webb,  Atty.  Gen.,  and  J.  Charles  Jones,  of 
Sacramento,  for  the  People. 

BURNETT,  J.  The  appellants,  with  one 
John  C.  Carroll,  were  jointly  charged  with 
grand  larceny.  Carroll  was  tried  separate- 
ly, and  appellants,  by  consent,  together.  A 
full  statement  of  the  facts  is  found  in  Peo- 
ple v.  Carroll,  128  Pac.  4,  and  also  a  complete 
answer  to  the  contention  of  appellants  that 
the  evidence  was  Insufficient  to  support  a 
conviction  for  grand  larceny,  as  the  evidence 
for  the  people  at  the  two  trials  was  sub- 
stantially the  same. 

[1]  Appellants  complain  of  the  ruling  of 
the  court  in  denying  their  challenge  for  cause 
of  certain  persons  examined  to  serve  as  Ju- 
rors. 

One  of  these  was  John  O.  Derr,  and  the 
point  Is  that  he  declared  that  he  would  hold 
it  against  defendants  If  they  did  not  tes- 
tify, and  also  that  the  circumstance  of  their 
having  been  charged  with  a  crime  and  of  be- 
ing prosecuted  by  the  district  attorney  ex- 
cited In  his  mind  some  suspicion  of  their 
guilt  His  answers,  however,  were  such  as 
might  be  expected  from  any  layman.  When 
his  attention  was  called  to  the  law  on  the 
subject,  he  asserted  that  he  would  be  govern- 
ed by  it  and  that  he  would  start  in  with  the 
presumption  of  innocence,  and  require  the 
prosecution  to  prove  the  guilt  of  defendants 
beyond  a  reasonable  doubt  before  he  would 
vote  for  conviction.  The  fact  Is  that  the 
venireman  appears  to  have  been  unusually 
Intelligent,  and  to  have  answered  the  ques- 


tions more  frankly  than  Is  customary,  and 
the  whole  examination  creates  the  Impres- 
sion that  he  would  have  been  a  fair  and  im- 
partial juror. 

The  answers  of  D.  A.  Aldrlch  to  questions 
propounded  by  counsel  for  appellants  would 
rather  Indicate  a  condition  of  mind  militat- 
ing against  a  fair  trial,  but,  after  an  expla- 
nation of  the  law  bearing  upon  the  matter, 
his  responses  to  the  inquiries  of  the  court 
and  of  the  district  attorney  justified  the 
ruling  in  denying  the  challenge.  He  declar- 
ed: "I  would  be  willing  to  follow  the  rules 
of  the  law  and  the  instructions  of  the  court,'* 
and  that  he  would  and  could  "look  at  the  tes- 
timony the  prosecution  presents  here  and 
judge  the  guilt  or  innocence  of  the  defendant 
entirely  upon  the  evidence  admitted  by  the 
court"  Of  course,  the  trial  judge  was  In  a 
much  better  position  than  this  court  to  deter- 
mine the  condition  of  the  mind  of  Mr.  Al- 
drlch, and  we  cannot  say  that  his  decision 
was  unwarranted. 

These  two  were  afterward  excused  on  per- 
emptory challenge. 

[2]  The  objection  to  the  juror,  J.  H. 
Owens,  as  we  view  it.  Is  without  merit  In 
reference  to  the  case  he  stated:  "I  think  I 
liave  talked  something  about  it;  read  it  In 
the  papers  and  I  have  discussed  it"  and  that 
he  had  formed  an  opinion  as  to  the  guilt  of 
the  defendants,  but  upon  further  examina- 
tion It  appeared  that  he  did  not  talk  with 
any  of  the  witnesses  in  the  case;  that  the 
discu.ssious  had  been  in  a  casual  way,  "mere- 
ly of  public  rumor,"  with  people  who  knew 
no  more  about  the  case  than  he  did ;  that  he 
would  not  consider  the  circumstance  at  all 
if  sworn  as  a  Juror,  but  would  "go  solely  by 
the  evidence  and  the  Instructions  of  the 
court."  His  answers  justified  the  court  In 
making  application  of  the  saving  clause  in 
section  1075  of  the  Penal  Code. 

[3]  It  is  also  claimed  that  by  reason  of  de- 
lay the  court  lost  jurisdiction  to  pronounce 
judgment,  and  that,  under  the  statute,  ap- 
pellants were  entitled  to  a  new  trial. 

As  to  this  reliance  is  had  upon  Rankin 
V.  Superior  Court  157  Cal.  191,  106  Pac.  719, 
wherein,  referring  to  section  1191  of  the  Pe- 
nal Code,  It  Is  said:  "The  effect  of  this  sec- 
tion is  that  the  court  has  no  authority  to  fix 
the  time  for  pronouncing  judgment  for  a 
day  later  than  five  days  after  the  verdict; 
that.  If  a  motion  for  new  trial  or  in  arrest 
of  Judgment  Is  made,  the  court  may,  for  the 
purpose  of  deciding  the  same,  extend  the 
time  for  ten  days."  Herein  there  was  a  mo- 
tion for  a  new  trial,  hence  the  court  was 
authorized  to  extend  the  time  for  pronounc- 
ing judgment  15  days  after  verdict  That 
seems  to  be  just  what  the  court  did.  The  ver- 
dict was  rendered  May  16,  1912,  and  15  days 
thereafter,  to  wit  on  May  31st,  the  Judgment 
was  pronounced.  The  record  shows  that  "on 
request  of  counsel  for  the  defendants  the 
court    fixed    Monday,    May   20,    1912,    at  2 
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O'clock  p.  m.  as  the  time  for  piononncliig 
Judgment  on  said  defendants" ;  that  at  said 
time  the  defendants  moved  for  a  new  trial, 
and  "at  the  request  of  counsel  for  the  de- 
fendants and  by  consent  of  the  district  at- 
torney the  court  fixed  Friday  May  31,  1012, 
at  9:30  o'clock  a.  m.,  for  the  defendants  to 
prepare  and  file  aflBdavits  in  support  of  their 
motion  for  a  new  trial  and  for  the  argument 
of  the  same,  and  for  pronouncing  Judgment 
on  said  defendants."  It  is  true  that  the  first 
order  set  the  time  for  pronouncing  the  Judg- 
ment 4  days  after  the  verdict  was  rendered, 
and  the  second  order  continued  it  till  11  days 
thereafter,  yet  we  think  this  was  In  substan- 
tial compliance  with  the  requirement  of  said 
section  1191.  The  section  provides  that,  aft- 
er a  plea  or  verdict  of  guUty,  "the  court  must 
appoint  a  time  for  pronouncing  Judgment 
which  must  not  be  less  than  two,  nor  more 
than  five  days  after  the  verdict  or  plea  of 
guilty;  provided,  however,  that  the  court 
may  extend  tbe  time  not  more  than  ten  days 
for  tbe  purpose  of  hearing  or  determining 
any  motion  for  a  new  trial  or  in  arrest  of 
Judgment"  The  maximum  limit  is  therefore 
15  days,  and  it  does  not  seem  to  be  a  matter 
of  Jurisdiction  whether  it  is  divided  Into  two 
periods  of  5  and  10  days  or  two  periods  of 
4  and  11  days,  respectively.  Both  of  said 
dates,  it  Is  to  be  observed,  were  appointed 
on  request  of  appellants;  and  while  this 
circumstance  could  not,  of  course,  confer  Ju- 
risdiction If  otherwise  none  existed,  it  is  not 
to  be  Ignored,  where  appellants  have  Buffer- 
ed no  injury,  and  they  are  Insisting  upon  a 
mere  technical  construction  of  the  statute  in 
order  that  they  may  reap  an  advantage  from 
the  supposed  error  Into  which  they  enticed 
the  court 

We  think  there  is  no  prejudicial  error  In 
tbe  record,  and  the  order  and  Judgment  are 
aflSnned. 

We  concur:   CHIPMAN,  P.  J.;  HART,  J. 


CliABE  v.  NORTHWESTERN  PAa  B.  CO. 
(Civ.  1,043.) 

(IKstrict  Court  of  Appeal,  Third  District.  Cali- 
fornia. Feb.  14,  1913.  Rehearing  Denied 
by  Supreme  Court  April  14,  1913.) 

1.  Carriers  (|  256*)— Pabsenqebs— Nonpat- 
ICBNT  OF  Fare— Additional  Chaboes. 

Act  April  1,  1878  (St  1877-78,  p.  969), 
antboriziag  a  carrier  to  collect  from  a  passen- 
ger, not  paying  his  fare  before  entering  the 
train,  the  fare  and  10  cents  additional,  where 
tbe  fare  is  leas  than  $1,  and  at  tbe  rate  of  10 
per  cent  on  all  fares  in  excess  of  $1,  though 
ronstrued  as  repealing  Civ.  Code,  {  2189,  pro- 
Tiding  that  a  passenger  afforded  an  opportuni- 
ty to  pay  fare  before  entering  a  train  must  on 
demand  pay  10  per  cent  in  addition  to  such 
fare,  is  expressly  repealed  by  St  1909,  p.  615, 
i  43,  providing  for  a  railroad  commission,  and 
a  carrier  has  no  authority  to  demand  any  ex- 
over  tbe  regular  fare  from  a  passenger  un- 


able to  procure  a  ticket,  because  of  the  absence 
of  tbe  station  agent 

[Ed.  Note.— For  other  cases,  see  CJarrien, 
Cent  Dig.  iS  lOOB,  1006;  Dec  Dig.  i  250.*] 

2.  Appeal  and  Ebbok  (g  1064*)— Harmless 
Error— iNSTRUcno  ns. 

Where,  in  an  action  by  a  passenger  for  a 
wrongful  ejection  from  a  train,  tbe  passenger 
claimed  tliat  he  should  not  be  required  to  pay 
any  excess,  and  that  he  refused  to  pay  any  ex- 
cess, while  the  carrier  showed  that  no  excess 
was  demanded  and  no  issue  was  raised  as  to 
whether  tbe  carrier  could  demand  10  cents  or 
10  per  cent  extra  charge,  and  tbe  carrier  ad- 
mitted tibat  the  station  agent  was  absent,  the 
error,  if  any,  in  an  instruction  that  a  passen- 
ger,  who  has  not  paid  fare  before  entering  the 
train,  if  be  has  been  afforded  an  opportunity 
to  do  BO,  must  on  demand  pay  10  per  cent 
in  addition  to  the  regular  fare,  was  not  preju- 
dicial to  tbe  carrier. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  4219,  4221-4^;  Dec. 
Dig.  i  1064.*] 

3.  Carriers  (|  380*)— Passenoers— EjEonoN 
—Actions— issDES,  Proof,  and  Variance. 

The  variance  between  tbe  complaint  in  an 
action  for  the  wroneful  ejection  of  a  passenger, 
which  alleges  that  the  carrier's  servants  wrong- 
fully ejected  the  passenger,  and  tbe  evidence 
of  an  ejection  following  tbe  refusal  of  tbe  con- 
ductor relative  to  a  single  trip  ticket  while  the 
passenger  insisted  in  bis  demand  for  a  round- 
trip  ticket,  and  of  tiia  ejection  because  the  con- 
ductor refused  to  sell  a  round-trip  ticket,  is  im- 
material, especially  where  there  was  evidence 
that  tbe  passenger  conceded  to  the  earner  tbe 
privilege  of  selling  a  single  or  round-trip  ticket, 
but  that  tbe  offer  was  rejected  and  the  ejection 
followed. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §9  1464-1466, 1469, 1470, 1472 ;  Dec. 
Dig.  i  380.*] 

4.  Carriers  (§  382*)— Passenoers— Bjectioh 
OF  Passenoebs— Daicaobs. 

Where  a  passenger,  who  bad  recently  sub- 
mitted to  a  Buigical  operation  for  tonsilitis,  was 
ejected  from  a  train,  and  he  was  rendered  ill 
as  a  result  of  his  walking  back  to  a  station 
through  the  hot  sun  so  that  he  was  incapaci- 
tated from  performing  his  ordinary  work  for 
seven  months,  a  verdict  for  $1,000  was  not  ex- 
cessive. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  1478,  1488-1491;  Dec  Dig.  | 
382.*] 

6.  Cabbiebs  (5  382*)- Duty  to  Reduce  Dam- 
ages—Pabsenoebs — Ejection. 

A  passenger  wrongfully  ejected  from  a 
train  must  minimize,  as  far  as  be  can,  the  ef- 
fect of  the  expulsion,  and  be  may  not  recover 
for  any  injuries  be  Imowingly  brought  on  him- 
self. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  »  1478,  1483-1491;  Dec  Dig.  | 
382.*] 

6.  Carbierr  (It  384*)— Ejection  of  Passen- 
ger-Instructions. 

An  instruction,  in  an  action  for  the  wrong- 
ful ejection  of  a  passenger,  tliat  if  the  passen- 
ger after  the  ejection  so  conducted  himself  as 
to  expose  himself  to  overexcitement,  overexer- 
tion, or  heat  or  dust  notwithstanding  a  prior 
warning,  there  could  be  no  recovery  was  prop- 
erly refused  for  ignoring  the  proper  standard 
of  conduct  of  a  reasonably  prudent  man  under 
tbe  circumstances. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  if,  1497-1500;  Dec.  Dig.  §  384.*] 
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7.  Carwbms  ({  383*)  —  Wrohoful  Ejection 
OF  Passgnoebs— Dauaoes. 

Whether  a  passenger,  wrongfully  ejected 
from  a  train,  acted  as  a  reasonably  cautious 
person  in  going  back  to  the  station  held,  under 
the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §i  1492-1496;  Dec.  Dig.  i  383.*] 

8.  Cabbiebs   (§   370*)  —  Wrongful  Ejection 
OF  Passengebs— Liability. 

A  passenger  may  obstinately  insist  on  his 
legal  rights  and  demands,  and  he  need  not  yield 
in  what  may  seem  of  trifling  importance  and 
thereby  save  himself  from  being  ejected  from 
a  train. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  1459;  Dec.  Dig.  i  370.*] 

Appeal  from  Superior  Court,  Marin  Coun- 
ty ;   Thos.  J.  Lennon,  Judge. 

Action  by  P.  R.  Clare  against  the  North- 
western PaclOc  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Jesse  W.  Lillenthal,  Albert  Raymond,  and 
Lillentbai,  McKlnstry  &  Raymond,  all  of 
San  Francisco,  for  appellant.  J.  J.  Mazza 
and  F.  L.  Dreher,  both  of  San  Francisco,  for 
respondent. 

BURNETT,  J.  From  a  judgment  based 
upon  a  verdict  by  a  jury  in  favor  of  plaintiff 
for  damages  in  the  sum  of  |1,000  and  from 
an  order  denying  its  motion  for  a  new  trial, 
defendant  has  appealed. 

It  appears  from  the  complaint  that  on  the 
30th  day  of  May,  1909,  plaintiff  applied  at 
defendant's  ticket  office  in  Corte  Madera,  a 
station  in  Marin  county,  for  the  purchase  of 
a  ticket  to  San  Francisco,  but  the  office  was 
closed  and  the  agent  could  not  be  found. 
Plaintiff  was  compelled,  therefore,  to  board 
the  train  without  a  ticket  Shortly  thereaft- 
er defendant's  trainman  demanded  of  plain- 
tiff his  fare,  and  he  thereupon  paid  the  sum 
of  35  cents,  which  was  the  regular  charge 
between  the  two  points.  The  trainman,  how- 
ever, demanded  the  farther  sum  of  10  cents 
as  an  additional  charge  for  the  omission  to 
purchase  a  ticket  before  entering  the  train. 
Plaintiff  refused  to  pay  any  additional  sum, 
stating  to  defendant's  agent  the  reason,  as 
before  indicated,  why  he  failed  to  secure  a 
ticket.  Thereupon  he  was  ejected  from  the 
train.  Although  no  violence  was  used,  it  is 
claimed  that,  from  the  illegal  expulsion  he 
sustained  serious  injury,  the  elements  o: 
which  are  set  out  In  the  complaint 

[1]  Appellant  finds  fault  with  the  action 
of  the  court  in  giving  the  following  Instruc- 
tion: "A  passenger  upon  a  railroad  train 
who  has  not  paid  his  fare  before  entering 
the  train,  if  he  has  been  afforded  an  oppor- 
tunity to  do  so,  must,  upon  demand,  pay  10 
per  cent,  in  addition  to  the  regular  fare." 
It  is  not  disputed  that  this  is  the  language  of 
section  21S9  of  the  Civil  Code,  but  the  con- 
tention is  that,  as  to  the  fare  under  $1,  it 
was  repealed  by  section   15  of  "An  act  to 


create  the  office  of  Commissioner  of  Trans- 
portation," etc.,  approved  April  1,  1878  (St 
1877-78,  p.  969),  authorizing  the  company  to 
collect  "the  sum  of  ten  cents  in  all  cases 
where  such  fare  is  less  than  one  dollar,  and 
at  the  rate  of  ten  per  cent  on  all  ftires  in 
excess  of  one  dollar."  But,  conceding  this 
point  to  be  well  taken,  it  can  be  of  no  avail, 
since  the  said  act  of  1878  was  expressly  re- 
pealed by  section  43  of  the  act  of  March  19, 
1909  (Stats.  1909,  p.  499),  entiUed  "An  act 
providing  for  the  organization  of  the  Rail- 
road Commission  of  the  state  of  California," 
etc.  The  result  is,  apparently,  that  no  au- 
thority existed  at  the  time  in  question  for 
any  excess  charge.  The  instruction,  there- 
fore, was  favorable  to  appellant 

[2]  Aside  from  this,  however,  appellant 
could  have  suffered  no  prejudice,  since  there 
was  no  controversy  between  the  parties  as 
to  the  amount  of  the  excess  charga  Re- 
spondent's contention  was  that  he  should  not 
be  required,  and  according  to  bis  testimony 
he  refused,  to  pay  any  excess,  wbUe  appel- 
lant's showing  was  to  the  effect  that  none 
was  demanded.  No  issue  was  raised  as  to 
whether  appellant  had  a  right  to  demand  10 
cents  or  10  per  cent  extra  charge.  Indeed, 
tmder  the  admission  of  appellant  that  "the 
station  agent  was  away,  and  that  the  station 
was  closed  between  12  and  half  past  12,  and 
that  the  agent  was  away  until  after  12:18, 
when  that  train  left,"  it  is  clear  that  appel- 
lant had  no  legal  right  to  demand  any  excess 
fare,  and  the  instruction,  it  erroneous,  con- 
stituted mere  abstract  error. 

[3]  There  seems  to  be  no  substantial  merit 
in  the  contention  of  a  variance  between  the 
pleadings  and  the  proof.  Appellant's  state- 
ment is:  "While  the  complaint  is  based  alone 
on  an  ejection  following  an  alleged  refusal 
of  the  conductor  relative  to  a  single-trip 
ticket,  the  testimony  shows  that  this  demand 
by  plaintiff  was  never  pressed  or  insisted  up- 
on ;  that  all  his  insistence  was  for  a  round- 
trip  ticket  and  that  he  was  expelled  because 
the  conductor  refused  to  sell  him  a  round- 
trip  ticket"  As  to  this  appellant  is  in  er- 
ror. The  cause  of  action  was  grounded  upon 
the  allegation  that  "defendant's  servants  and 
agents  wrongfully  •  *  *  expelled  and 
ejected  the  plalntifr  from  said  train."  That 
was  the  ultimate  fact  to  which  said  testi- 
mony was  addressed,  and  it  was  a  favor  to 
appellant  that  respondent  offered  to  purchase 
a  round-trip  ticket  Neither  is  It  fair  to  say 
that  he  abandoned  bis  purpose  to  purchase  a 
single  ticket.  Viewing  the  testimony,  as  the 
law  requires  of  us,  we  must  conclude  that  re- 
spondent conceded  to  appellant  the  privilege 
of  selling  bim  either  a  single  or  a  round-trip 
ticket,  but  that  the  offer  was  rejected  and 
his  expulsion  followed. 

[4]  Ordinarily,  a  verdict  for  $1,000  as  dam- 
ages for  expulsion  from  a  train,  without  the 
use  of  any  violence,  would  be  considered  ex- 
cessive, although,  admittedly,  in  many  cases. 
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the  question  as  to  the  amount  Justified  by 
the  evidence  is  open  to  a  contrariety  of  judi- 
cial opinion. 

In  Elser  v.  Southern  Pacific  Co.,  7  Cal. 
App.  493,  94  Pac.  852,  it  was  held  that  a  ver- 
dict for  $4,000  in  favor  of  plaintiff  who  liad 
been  ejected  from  a  train  was  excessive,  and 
it  was  the  opinion  of  the  District  Court  of 
Appeal  of  the  First  district  that  It  should  be 
reduced  to  $800,  as  plaintiff  suffered  no  di- 
rect pbysical  injury,  except  some  slight  and 
temporary  nervous  disturbance.  The  case 
manifestly  called  for  this  reduction  by  the 
appellate  court 

In  Turner  v.  N.  B.  &  M.  R.  H.  Co.,  34  Cal. 
594,  a  verdict  for  $760  was  held  not  war- 
ranted for  the  reason  that  "there  was  no 
proof  in  the  cause  that  the  plaintiff  had  suf- 
fered any  appreciable  damage  in  her  person 
or  estate." 

In  Gorman  y.  South  Pacific  Co.,  97  Cal.  1, 
31  Pac.  1112,  33  Am.  St  Rep.  1B7,  it  was  held 
that  a  verdict  for  $600  was  not  excessive 
where  It  appeared  that  the  conductor  used 
nnnecessary  violence  and  insult  which  caused 
mental  suffering  and  humiliation  upon  the 
part  of  the  passenger. 

In  Cox  V.  Los  Angeles  Terminal  Ry.,  109 
OaL  100,  41  Pac.  794,  a  verdict  for  $500  was 
held  excessive  on  the  ground  that  there  was 
no  appreciable  damage  and  the  evidence 
showed  that  "the  conductor  was  dvil  and 
gentle  in  his  intercourse  with  plaintiff." 

The  Supreme  Court's  action  in  reducing 
the  verdict  from  $1,400  to  $400,  in  Sloane  v. 
Southern  Cal.  Ry.  Co.,  Ill  Cal.  668,  44  Pac. 
320,  32  Lk  R.  A.  193,  is  not  so  easily  Justi- 
fied, but  there  is  force  in  the  contention 
that,  since  plaintiff  there  suffered  no  direct 
physical  Injury  and  the  effect  upon  her  nerv- 
ous condition  was  only  of  brief  duration,  the 
Jury,  in  arriving  at  the  amount  of  their  ver- 
dict, must  have  been  influenced  by  other  con^ 
siderations  than  the  testimony  before  them. 
Each  case,  of  course,  is  characterized  by  Its 
own  peculiar  facts. 

Here  the  plaintiff  had  recently  submitted 
to  a  surgical  operation  for  tonsiUtls  and  was 
In  a  somewhat  enfeebled  condition,  and,  as  a 
reenlt  of  the  walk  ba<^  to  Corte  Madera 
through  the  hot  sun,  the  Jury  were  Justified 
In  concluding  that  be  was  rendered  ill  and 
confined  to  his  bed  for  several  weeks  and  in- 
capacitated from  performing  his  ordinary 
work  for  a  period  of  seven  months.  Accord- 
ing to  plaintiff's  testimony,  his  business  was 
sacrificed  in  consequence  of  his  enforced  in- 
attention to  it,  and  he  is  corroborated  as  to 
his  subsequent  physical  condition  by  his 
physician  who  was  called  to  attend  him  in  the 
evening  after  his  expulsion  from  the  train. 
We  see  no  necessity  for  quoting  the  testi- 
mony, but  giving  It  full  credit  It  seems  idle 
to  contend  that  a  verdict  for  $1,000  is  ex- 
cessive. 

[S]  The  fourth  point  made  by  appellant  is, 
we  think,  also  without  substantial  merit 
There  Is  no  doubt  of  the  soundness  of  the 


declared  proposition  that  It  was  the  duty  of 
plaintiff  to  minimize,  as  far  as  he  could,  the 
effect  of  the  expulsion,  and  that  he  was  not 
entitled  to  recover  "for  the  result  of  any  in- 
juries he  knowingly  brought  upon  himself." 
It  is  therefore  claimed  that  the  court  erred 
in  refusing  certain  instructions  proposed  by 
appellant  in  line  with  these  principles. 

[6]  One  of  these  proposed  Instructions  was 
as  foUows:  "If  you  shall  find  that  plaintiff 
had  been  informed  of  the  probable  conse- 
quences of  overexdtement  or  overexertion, 
or  beat  or  dust,  or  bad  been  warned  against 
any  of  these,  but  nevertheless  so  conducted 
himself  after  his  leaving  the  train  as  to  ex- 
pose himself  to  these  or  any  of  them,  and  that 
any  consequent  damage  was  the  direbt  result 
of  such  exposure,  your  verdict  must  be  for 
the  defendant"  It  is  clear  that  therein  the 
law  was  not  correctly  stated.  The  instruc- 
tion ignored  the  established  standard  of  con- 
duct; that  is,  what  would  a  reasonably  pru- 
dent man  do  under  the  circumstances? 
There  is  no  doubt  that  the  plaintiff,  after 
leaving  the  train,  "exposed  himself  in  the 
manner  implied  in  said  Ihstructlon,  and  that 
the  consequent  damage  was  in  a  sense  the  re- 
sult of  such  exposure;  but  it  was  for  the 
Jury  to  determine  whether  legally  the  prox- 
imate cause  of  the  injury  was  the  act  of  de- 
fendant in  expelling  plaintiff  from  the  train 
or  any  unreasonable  conduct  of  plaintiff  him- 
self. If  the  Instruction  has  been  based  upon 
the  hypothesis  that  the  plaintiff  unreason- 
ably exposed  himself,  a  different  question 
would  be  presented.  A  similar  criticism  may 
be  made  of  most  of  the  other  proposed  in- 
structions that  were  refused.  One  required  a 
verdict  for  the  defendant  if  the  Jury  should 
find  that  it  "was  possible  for  plaintiff  to  have 
avoided  any  of  the  consequences"  of  his  con- 
duct after  leaving  the  car.  Another  imposed 
upon  plaintiff  the  duty  "to  use  every  effort 
to  lessen  the  effects  of  his  being  expelled 
from  the  train."  The  propriety  of  the  ruling 
as  to  these  cannot  be  questioned. 

[7]  One  other,  however,  seems  to  invite  spe- 
dflc  attention.  It  is  this:  "Even  though  a 
railroad  improperly  eject  a  passenger,  the 
ejected  passenger  must  wait  at  the  station 
nearest  his  ejectment,  if  he  again  Intends  to 
board  a  train,  and  must  do  no  other  acts  that 
are  likely  in  the  mind  of  a  reasonable  man 
to  increase  any  injury  resulting  from  such 
expulsion  or  cause  any  injury  that  would  not 
otherwise  occur.  And,  if  the  passenger  does 
not  take  aU  such  reasonable  precautions,  the 
railroad  is  not  liable  for  any  resulting  inju- 
ry." The  latter  portion  of  the  instruction, 
beginning  "and  must  do  no  other  acts,"  em- 
bodies a  correct  statement  of  the  law,  and, 
if  it  had  been  proposed  alone,  no  doubt  the 
court  vrould  have  given  it  We  do  not  un- 
derstand, however,  that  it  was  the  absolute 
duty  of  plaintiff  to  wait  at  the  nearest  sta- 
tion for  another  train.  That  station  was 
about  300  feet  from  the  point  where  he  was 
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ejected,  but  he  walked  back  to  Corte  Madera, 
about  1,700  feet  further. 

Plaintiff's  explanation  was  as  follows: 
"Well,  I  was  In  a  predicament  that  day  that 
I  did  not  know  where  I  was  at  I  had  Just 
been  put  off  your  train  for  not  having  a 
ticket  My  mind  was  not  cleared  up.  I 
thought  I  knew  something  about  railroading, 
but  when  they  put  me  off,  I  was  up  in  the 
air.  I  did  not  know  but  that  if  I  got  on  at 
Chapman  station  they  would  again  refuse  to 
take  me,  or  not"  It  may  be  remarked  that 
Chapman  was  simply  a  flag  station,  and 
therefore  he  could  not  secure  a  ticket  there. 
Under  the  circumstances,  we  think  it  was  a 
question  for  the  Jury  whether  he  acted  as  a 
reasonably  cautious  person  in  going  back  to 
Corte  Madera.  "The  very  highest  degree  of 
care  and  caution  is  not  required  of  the  ex- 
pelled traveler.  It  is  sufficient  If  be  use  such 
prudent  care  as  is  reasonable  under  the  cir- 
cumstances." Bland  v.  S.  P.  K.  R.  Co.,  65 
Cal.  626,  4  Pac.  672.  In  this  respect  the  case 
is  not  unlike  that  feature  of  the  Sloane  Case, 
supra,  considered  as.  follows :  "The  court 
proi)erly  left  to  the  Jury  to  determine  wheth- 
er Mrs.  Sloane  exercised  reasonable  prudence 
in  undertaking  the  walk  from  East  Riverside 
to  Colton,  and,  if  so,  that  the  injury  sustain- 
ed by  her  was  a  proper  element  of  damage 
to  be  recovered.  It  could  not  say  as  matter 
of  law,  or  Instruct  the  Jury,  that  under  the 
evidence  before  them  such  walk  was  or  was 
not  necessary,  or  whether  the  route  selected 
by  her  was  the  most  feasible;  nor  could  it 
have  been  Justified  in  directing  them  not  to 
allow  compensation  for  any  Injury  sustained 
by  the  walk  upon  the  ground  that,  if  she  had 
waited  a  few  hours,  she  would  have  gone 
upon  the  cars." 

While  the  attention  of  the  Jury  was  not 
specifically  directed  to  the  question  whether 
the  plaintiff  acted  as  a  reasonable  person  in 
going  as  he  did  to  Corte  Madera,  this  is 
chargeable  to  appellant  in  not  requesting 
such  an  Instruction.  Besides,  this  phase  of 
the  case  was  sufficiently  covered  by  the  in- 
structions given  which  emphasized  the  duty 
of  plaintiff  to  show  that  his  injuries  resulted 
from  the  expulsion  from  the  train  and  were 
not  occasioned  by  his  own  fault  The  cases 
cited  by  appellant  in  this  connection  are  so 
unlike  tills  as  not  to  require  spedflc  notice. 

[I]  Appellant  charges  respondent's  misfor- 
tune to  his  own  obstlnancy.  Obstinate  he 
was,  no  doubt,  and  he  would  have  saved  him- 
self a  lot  of  trouble  If  he  had  paid  the  extra 
10  cents  and  reported  the  matter  to  the  high- 
er officials  of  the  company.  But  the  law 
recognizes  the  right  of  the  citizen  to  obsti- 
nately insist  upon  his  legal  demands  and  does 
not  require  him  to  yield  in  what  may  seem 
of  trifiing  importance,  although  he  might 
thereby  save  himself  and  others  great  dis- 
comfort and  annoyance. 


Some  other  questions  are  Incidentally  dis- 
cussed, but  we  find  no  prejudicial  error,  and 
the  Judgment  and  order  are  affirmed. 

We  concur:    CHIPMAN,  P.  J.;   HART,  J. 


STEVENSON  BROS.    CO.   ▼.    ROBERTSON 
et  aL     (Civ.  1,198.) 

(District   Court   of   Appeal,    Second   District, 
CaUfomia.     Feb.  14,  1913.    Rehearing  De- 
nied March  15,  1913.) 

1.  Landlord  and  Tenant  (§  76*)— Sublkt- 
TiNo — Consent  of  Lessob. 

Where  tlie  contrary  was  not  shown,  it 
would  be  presumed  that  a  subletting  by  a 
lessee,  who  had  covenanted  not  to  sublet  with- 
out the  lessor's  consent,  was  with  the  consent 
of  the  lessor. 

[Ed.  Note. — For  other  cases,  see'  Landlord 
and  Tenant  Cent  Dig.  §{  225-230;  Dec.  Dig. 
§  76.*] 

2.  Sheriffs  and  Constables  (g  116*)— At- 
TACnMBNT— Rent— Persons  Liable. 

Where  a  constable  attached  property  on 
leased  premises  and  thereafter  for  five  months 
used  such  premises  as  a  storeroom  for  the 
property,  and  the  tenant  shortly  after  the  at- 
tachment left  the  vicinity  and  did  not  return, 
but  the  lessor  gave  no  notice  to  quit  until 
about  the  time  the  constable  vacated  tlie  prem- 
ises, he  was  not  liable  to  the  lessor  for  the 
rent;  there  being  no  surrender  of  the  prem- 
ises by  the  tenant,  or  termination  of  the  lease 
by  operation  of  law. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  f  185;  Dec.  Dig.  $ 
116.*] 

3.  Landlord  and  Tenant  (|  277*)— Rb-En- 
tet— Notice— Necessity. 

A  landlord's  right  of  entry  for  nonpayment 
of  rent  reserved  in  the  lease  can  be  exercised 
before  the  termination  of  the  lease  by  lapse  of 
time  only  after  notice. 

[Ed.  Note.— For  other  eases,  see  Landlord 
and  Tenant  Cent  Dig.  §{  U69-U78;  Dee. 
Dig.  !  277.*] 

4.  Sheriffs   and   Constables    (8   88*)— Ax- 

TACUMENT— DUTT    TO    REMOVE   rBOPEBTY. 

■  It  is  the  duty  of  the  constable  to  remove 
property  attached  from  the  attachment  debt- 
or's premises  within  such  time  as  is  reason- 
ably  necessary  to  prepare  the  goods  for  re- 
moval, and  he  has  no  right  to  exclude  the 
debtor  from  the  use  of  the  premises  by  per- 
mitting the  property  to  remain  thereon. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  SS  120-125,  195;  Dec. 
Dig.  §  88.*] 

5.  Sheriffs  and  Constables  ({  116*)— Rent 
-Persons  Liable. 

While  the  failure  of  a  constable  to  re- 
move attached  property  of  a  tenant  from  the 
leased  premises  within  a  reasonable  time  was 
an  invasion  of  the  rights  of  the  tenant,  it  did 
not  render  the  constable  liable  to  the  lessor 
for  the  rent,  where  the  tenant  did  not  aban- 
don the  lease  or  surrender  the  premises. 

[BM.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  §  185;  Dee.  Dig.  § 
116.*] 

6.  Sheriffs  and  Constables  (J  116*)- Rent 
—Persons  Liable. 

Where  a  tenant,  after  an  attachment  of 
his  property,  did  not  abandon  the  lease  or  sur- 
render the  premises,  a  promise  by  the  consta- 
ble to  the  lessor  to  look  after  the  rent  if 
considered  as  an  agreement  to  pay  rent  to  the 
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lessor,  was  unenforceable,  since  the  lessor  had 
no  right  or  authority  to  release  the  property 
to  the  constable. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  {  185;  I>ec  Dig.  { 
116.*] 

Appeal  from  Superior  Court,  Imperial 
County ;   Franklin  J.  Cole,  Judge. 

Action  by  the  Stevenson  Bros.  Company 
against  J.  J.  Robertson  and  others.  From 
a  Judgment  for  plaintiff  and  an  order  deny- 
ing a  new  trial,  defendants  appeal.  Reversed 
and  remanded. 

McPherrin  &  Nichols,  of  Ijos  Angeles,  for 
appellants.  George  H.  P.  Shaw  and  Shaw, 
Ross  &  Dyke,  all  of  El  Centre,  for  respond- 
ent. 

ALLEN,  P.  3.  The  action  was  one  by 
plaintiff  corporation  against  defendant  Rob- 
ertson, as  constable,  and  bis  codefeudants,  as 
sureties  upon  his  official  bond,  to  recover  the 
rent  of  certain  premises  from  the  22d  day  of 
July,  1910,  to  and  Including  the  22d  day  of 
December,  1910,  at  the  rate  of  |75  per  month. 
Judgment  went  for  plaintiff,  from  which,  and 
an  order  denying  a  new  trial,  defendants  ap- 
peal. 

There  la  evidence  In  the  record  tending  to 
show  these  facts:  Plaintiff  corporation,  on 
May  28,  1909,  leased  to  D.  H.  Bowman  a  cer- 
tain storeroom  in  the  city  of  Imperial  for 
the  term  of  five  years  next  ensuing  after 
June  1,  1909;  the  rental  stipulated  being  $75 
a  month  for  21  months  after  September  1, 
1909,  and  $90  a  month  for  the  three  years 
next  ensuing.  The  premises  were  let  for  a 
bakery  and  delicatessen  store,  with  the  right 
to  maintain  a  soda  fountain.  The  usual  stip- 
ulations are  found  in  the  lease  giving  the 
right  of  re-entry  for  default  In  the  payment 
of  rent,  and  a  covenant  not  to  sublet  without 
the  written  consent  of  the  first  party.  Bow- 
man took  possession  of  the  leased  premises, 
and  was  conducting  a  restaurant  therein  on 
the  22d  of  July,  1910,  at  which  Ume  a  writ 
of  attachment  was  issued  in  an  action  insti- 
tuted by  one  Long  against  Bowman,  and  de- 
fendant Robertson,  as  constable,  levied  the 
same  ui>ou  all  of  the  property  contained  in 
said  storeroom,  other  than  the  soda,  fountain. 
Prior  to  the  22d  of  July,  Bowman,  by  an  In- 
strument In  writing,  sublet  a  portion  of  the 
premises  to  one  Morgan,  who  operated  the 
soda  fountain  and  who  owned  the  glasses  and 
fixtures  connected  therewith.  Morgan  oc- 
cupied this  portion  of  the  premises  for  60 
days  after  levy  of  the  attachment,  during 
which  time  the  constable  appointed  him  as 
keeper  to  look  after  the  attached  property. 
After  the  attachment  was  levied,  Long  pur- 
chased from  the  Soda  Fountain  Company 
the  fountain,  and  Long  agreed  with  Morgan 
that  he  might  use  the  fountain,  paying  to 
Long  rent  for  the  part  of  the  premises  occu- 
pied. Morgan  never  paid  Long  anything  for 
the  use  of  the  fountain.    Defendant  Robert- 


son continued  to  occupy  tbe  remainder  of  tbe 
storeroom  as  a  place  to  keep  the  attached 
property.  About  two  weeks  after  the  levy 
of  tbe  attachment,  the  secretary  of  the  cor- 
poration. In  a  conversation  with  Robertson, 
asked  him  If  he  would  look  after  the  rent 
and  he  said  he  would  take  care  of  that,  but 
In  the  conversation  the  secretary  did  not  tell 
Robertson  that  he  had  any  connection  with 
the  property  or  that  the  corporation  was  In 
possession  of  It  Robertson  did  not  say  he 
would  be  responsible  for  tbe  rent  The  pres- 
ident of  the  corporation,  several  weeks  after- 
wards, talked  with  defendant  Robertson 
about  the  rent,  tbe  substance  of  -which  was 
that  Robertson  was  to  hold  the  money  he  de- 
rived from  the  sale  of  the  attached  property 
until  the  rent  was  paid.  It  is  further  dis- 
closed that  plaintiff's  attorneys  had  erro- 
neously advised  defendant  Robertson  that  he 
was  allowed  $3  a  day  for  caring  for  the  prop- 
erty, which  might  be  utilized  in  the  payment 
of  rent  It  Is  not  a  fact  that  any  such  al- 
lowance was  due  the  constable ;  the  only  com- 
pensation for  keeper's  fees  being  such  as  the 
court  may  allow,  and,  as  to  constables  in  no 
event  exceeding  $2  per  day.  Section  4300d, 
Laws  1907,  p.  551.  There  Is  no  evidence 
tending  to  show  any  surrender  of  the  prem- 
ises by  Bowman  or  any  agreement  as  to  a 
surrender,  and  no  notice  to  quit  other  than 
one  posted  upon  the  premises  In  December, 
1910,  about  the  time  defendant  Robertson 
moved  out  of  the  storeroom.  After  this  no- 
tice to  quit  had  been  posted  for  a  period  of 
three  days  or  more,  plaintiff  re-leased  the 
premises  to  one  Strong,  who  took  possession, 
at  which  time  Robertson  moved  out  the  at- 
tached property.  The  evidence  further  tends 
to  show  that  Bowman  left  Imperial  a  couple 
of  weeks  before  the  attachment  suit  was 
brought  and  had  not  returned  at  the  time  of 
the  trial.  Further  that,  while  the  premises 
were  being  occupied  by  Robertson  as  a  place 
of  deposit  for  the  attached  property,  Long, 
the  attaching  creditor,  permitted  certain  so- 
cieties to  hold  meetings  or  bazaars  in  the 
room;  each  of  them  occupying  the  premises 
for  one  evening,  and  on  account  of  which 
they  paid  Robertson  $5  rent  for  each  even- 
ing tbe  room  was  so  occupied.  This  rental 
money  Robertson  accounted  for  to  the  at- 
taching creditor  in  connection  with  the  sale 
of  the  attached  property.  It  does  not  appear 
for  what  amount  tbe  attached  property  was 
sold.  From  this  evidence  the  trial  court 
found  that  Bowman  had  abandoned  the  prop- 
erty prior  to  July  22,  1910,  and  that  defend- 
ant Robertson  had  hired  of  plaintiff  the  store- 
room for  the  period  of  its  occupancy  by  him; 
that  Bowman  was  not  In  possession  of  the 
premises  upon  the  date  of  the  levy  of  the  at- 
tachment. And  as  conclusions  of  law  the 
court  found  that  plaintiff  was  entitled  to  re- 
cover $375,  the  rental,  together  with  its 
costs. 
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[1,  J]  Insufficiency  of  the  evidence  to  sup- 
port the  finding  of  the  abandonment  of  the 
premises  is  urged  by  appellants,  and  we 
think  properly  so  urged,  for  it  affirmatively 
appears  that  Bowman  was  in  possession, 
through  his  servants  and  agents,  occupying 
and  using  the  premises  as  a  restaurant  at 
the  date  of  the  attachment  and  thereafter, 
and  that  his  subtenant  occupied  the  same 
for  60  days  after  levy  of  the  attachment. 
Nothing  to  the  contrary  appearing,  it  will  be 
presumed  that  the  subletting  to  Morgan  w^as 
with  the  consent  of  plaintiff.  There  is  noth- 
ing to  show  a  surrender  of  the  premises  by 
Bowman.  "This  can  be  done  only  by  ex- 
press consent  of  the  parties  in  writing,  or  by 
operation  of  law,  when  the  parties  do  some- 
thing which  implies  that  both  have  consent- 
ed. •  *  *  If  he  leaves  the  demised  prem- 
ises vacant,  and  avows  his  intention  not  to 
be  bound  by  his  lease,  his  title  still  con- 
tinues, unless  the  landlord  has  accepted  the 
ofTer  of  surrender.  The  landlord  has  no 
more  right  to  the  possession  or  to  lease  than 
a  stranger."  Welcome  v.  Hess,  90  Cal.  512, 
613,  27  Pac.  370,  371,  25  Am.  St  Rep.  145. 

[3]  The  lease  not  having  been  terminated 
by  lapse  of  time,  the  right  of  entry  reserved 
on  accotint  of  failure  to  perform  other  cov- 
enants could  only  be  exercised  after  notice. 
Plaintiff's  notice  was  not  given  untU  about 
the  time  defendant  vacated  the  premises,  and 
therefore  it  cannot  be  said  that  there  was  a 
termination  of  the  lease  by  operation  of  law. 
Earl  Orchard  Co.  v.  Fava,  138  Cal.  76,  70 
Pac.  1073. 

[4,  C]  It  may  be  assumed  that  Robertson's 
duty,  when  levying  the  attachment,  was  to 
remove,  within  a  reasonable  time,  the  goods 
from  the  store;  that  he  had  no  right  to  ex- 
clude Bowman  from  the  use  of  the  store- 
room. Harlow  on  Sheriffs  and  Constables,  S 
262,  and  authorities  cited.  The  officer  must 
not  linger  longer  than  reasonably  necessary 
to  carefully  pack  up  and  prepare  the  goods 
for  removal.  Waples  on  Attachment,  {  298. 
To  make  this  removal,  however,  be  has  a 
reasonable  time.  Ramsey  v.  Burns,  27  Mont. 
164,  69  Pac.  711.  It  does  not  follow,  how- 
ever, that  because  Robertson  invaded  the 
rights  of  Bowman,  the  tenant,  in  an  unnec- 
essary retention  of  the  premises,  he  thereby 
became  liable  to  plaintiff,  the  owner  of  the 
premises. 

[I]  The  lease  not  having  been  abandoned, 
and  we  find  no  testimony  in  support  of  such 
finding,  and  there  being  no  surrender,  and 
we  find  nothing  In  the  record  indicating  a 
surrender,  the  estate  for  the  term  of  the 
lease  was  vested  In  Bowman;  and  were  the 
conversatioa  between  the  officers  of  plaintiff 
corporation  and  Robertson  even  to  be  consid- 
ered as  an  agreement  to  pay  rent  to  the  cor- 
poration, the  plaintiff  having  leased  the 
premises  to  another,  and  the  lease  still  being 
in  existence,  plaintiff  had  no  right  or  author- 


ity to  re-lease  the  same.  We  think  the  mo- 
tion for  a  new  trial  should  have  been  grant- 
ed and  that  the  court  erred  in  denying  such 
motion. 

The  Judgment  and  order  denying  a  new 
trial  are  therefore  reversed  and  causa  re- 
manded. 

We  concur:   JAMES,  J. ;   SHAW,  J. 


LEITCH  ▼.  MARX.     (Civ.  1,033.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Feb.  14,  1913.) 

1.  Tbiai.  (I  165*)— Nonsuit— CoNsiDEBATioBf 
OF  Evidence. 

On  motion  for  nonsuit  in  an  action  brought 
by  the  assignee  of  a  claim  due  a  corporation, 
the  assignment  having  been  admitted  in  evi- 
dence, subject  to  be  stricken  out  later  as  in- 
competent, it  must  be  considered  by  the  court 
^nd  assumed  to  be  true,  where  no  motion  to 
strike  out  was  made. 

LEd.  Note. — For  other  cases,  see  TriaL  Cent. 
Dif.  §!  373,  374;    Dec.  Dig.  $  165.*] 

2.  Trial   (|  165*)  — Nonsuit  — Confliciinq 
Evidence. 

On  motion  for  nonsuit  the  question  of  the 
credibility  of  witnesses  does  not  arise,  but  the 
testimony  in  favor  of  plaintiff  is  assumed  as 
true;  consequently  teatimony  by  a  plaintiff, 
who  was  the  assignee  of  a  claim  due  a  corpo- 
ration, as  to  the  validity  of  the  assignment 
must  be  accepted  as  true. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §$  373,  374;  Dec.  Dig.  i  165.*] 

3.  COBPOBATIONS   ({§  403,  404*)— ASSIONMBNTB 

—Validity. 

It  is  not  essential  to  the  validity  of  an  as- 
signment by  a  corporation  that  It  should  be  au- 
thenticated by  the  corporate  seal,  nor  that  it 
should  have  been  authorised  by  resolution  of 
the  board  of  directors,  and  an  assignment  by 
the  secretary  of  the  corporation,  who  was  also 
a  director,  is  valid,  where  It  is  authorised  by 
the  president  and  managing  official;  this  being 
particularly  true  where  the  assignment  of  the 
claim  is  only  for  collection,  in  which  case  the 
defendant's  only  interest  is  to  know  that  the 
assignment  will  bind  the  assignor. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions. Cent.  Dig.  §{  1626-1628,  1633-1639, 
1676;  Dec.  Dig.  §§  403,  404.»1 

4.  CORPOBATIONS     (§    432*)  —  ASBIONlUiNTS — 

Validitt— Evidence. 

In  an  action  by  an  employ*  of  a  corpora- 
tion to  whom  had  been  assigned  a  claim  for 
collection,  he  should,  where  the  assignment  ia 
questioned,  be  allowed  to  show  the  circum- 
stances and  purpose  for  which  the  assignment 
was  made  to  him,  and  that  it  was  authorized  by 
the  president  or  manager  and  directors,  or  that 
the  assignment  was  ratified  by  those  in  charge 
of  the  corporate  affairs. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cenfc  Dig.  (§  1717,  1718,  1724,  1726- 
1735,  1737,  1743,  1762;  Dec.  Dig.  §  432.*] 

Appeal  from  Superior  Court,  Placer  Coun- 
ty;  J.  E.  Prewett,  Judge. 

Action  by  Edwin  Leltch  against  A.  W. 
Marx.  From  a  judgment  on  a  nonsuit  and 
an  order  refusing  him  a  new  trial,  plaintiff 
appeals.     Reversed  and  remanded. 
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Stanlslans  A.  ItU«y,  of  Salt  Francisco,  and 
Tuttle  &  Tiittle,  of  Auburn,  for  appellant 
It,  ti.  Chamberlain,  of  Anbum,  and  Jobn  J. 
Baner,  of  Sacramento,  for  respondent 

HART,  J.  This  Is  an  appeal  from  the 
Judgment  entered  upon  an  order  granting  tbe 
defendant's  motion  for  a  nonsuit  upon  the 
dose  of  tbe  plaintiff's  case,  and  from  an  or- 
der refoslng  to  accord  to  the  plaintiff  a  new 
trial. 

Tbe  complaint  alleges  that  on  or  about  the 
30th  day  of  June^  1911,  Bccles  &  Smith  Com- 
pany, a  corporation,  regularly  organised  and 
existing  under  and  by  virtue  of  the  laws  of 
the  state  of  California,  and  whose  principal 
place  of  business  is  In  the  dty  and  county  of 
San  Francisco,  entered  into  a  written  con- 
tract of  lease  with  tbe  defendant,  whereby 
the  former  leased  to  tbe  latter  certain  ma- 
chinery, which  was  to  be  used  by  the  defend- 
ant at  Bo<Alin,  In  Placer  county.  For  the 
use  of  said  machinery  the  delendant  agreed 
to  pay  to  said  corporation,  at  tbe  dty  of  San 
Frandaco,  the  sum  of  $454  in  installments, 
as  foUows:  July  27,  1911,  |152;  August  27, 
1911,  $152;  S^itember  27,  1911,  $160.  Said 
lease  provided  that  "time  is  of  the  essence 
of  this  agreement"  and  that  a  failure  by 
the  defendant  strictly  to  keep  and  perform 
any  of  the  covenants  or  provisions  thereof 
to  which  he  thereby  obligated  himaeU  should 
work  a  cancellation  of  said  lease,  and  that 
thereupon  "all  rights  and  Interests  of  the 
lessee  In  or  to  said  property  shall  cease,  and 
all  rent  by  lessee  theretofore  paid  shall  be- 
long to  the  lessor  as  full  payment  for  the 
prior  use  of  said  property."  It  was  agreed 
that  a  "strict"  compliance  by  the  lessee  with 
an  the  covenants  and  provisions  of  the  lease 
would  entitle  him  to  the  right  to  purchase 
said  iwoperty  upon  the  payment  to  the  lessor 
of  tbe  sum  of  $1. 

The  complaint  alleges  that  upon  the  execu- 
tion of  said  agreement  tlie  corporation  de- 
livered to  the  defendant  tbe  machinery  there- 
in referred  to ;  that  the  defendant  defaulted 
In  tbe  first  and  second  payments  provided  for 
by  said  instrument,  and  that  the  defendant 
refused  to  pay  tbe  same  on  demand  of  pay- 
ment; that  on  the  26th  day  of  September, 
1911,  and  prior  to  the  commencement  of  this 
action,  said  corporation  as.<slgned  to  the  plain- 
tiff all  Its  right,  title,  and  interest  in  and  to 
the  above-mentioned  claim  against  the  de- 
fendant, for  the  recovery  of  which  this  ac- 
tion was  instituted  by  the  plaintiff. 

The  record  discloses  this  situation:  That 
the  plaintiff  was  an  employ^  of  the  corpora- 
tion, tbe  assignor  of  tbe  claim  sued  for,  and 
that,  upon  the  failure  of  the  defendant  to 
make  the  payments  as  stipulated  in  the  writ- 
ten instrument  above  mentioned,  said  corpo- 
ration, through  its  seci'etary,  by  a  writing, 
assigned  the  claim  to  the  plaintiff.  Tbe  as- 
signment did  not  bear  the  official  seal  of 
tbe  corporation,  and  when  tbe  contract  of 


lease,  with-  said  assignment  thereon,  was 
offered  in  evidence  by  the  plaintiff,  an  objec- 
tion was  made  to  tbe  admissibility  of  said 
writings,  on  tbe  ground  that  "no  authority  or 
power  was  shown  to  have  been  conferred 
upon  the  secretary,  by  resolutiosi  or  other- 
wise, to  assign  the  lease  and  contract."  Tbe 
court.  In  reply  to  this  objection,  said :  "I  am 
constrained  to  hold  with  the  defendant  upon 
tUs  point,  but  will  formally  overrule  the  ob- 
jection in  order  to  hear  the  whole  case." 

The  contract  and  assignment  having  been 
under  the  indicated  drcumstances  admitted 
in  evidence,  the  plaintiff  rested  his  case,  and 
thereupon  counsel  for  tbe  defendant  made 
a  motion  for  a  nonsuit,  on  the  ground  that 
"no  authority,  either  by  by-law  or  resolution 
of  the  board  of  directors  of  Blcdes  &  Smith 
Company,  was  shown  In  0.  F.  Bulottl,  tbe 
secretary,  to  make  the  assignment"  The 
motion  was  granted. 

[11  We  think  tbe  granting  of  tbe  nonsuit 
was  erroneous.  Although  the  court  admitted 
the  assignment  in  evidence,  subject  to  be 
stricken  out  later  upon  the  ground  of  its  in- 
competency to  prove  the  fact  of  the  alleged 
assignment,  there  is  nothing  In  the  record 
disclosing  that  tbe  evidence  was  stricken  out, 
and,  so  far  as  we  are  advised  to  the  contrary 
by  the  record.  It  Is  there  as  evidence  In  tbe 
case,  and,  conceding  it  to  have  been  improp- 
erly admitted,  it  nevertheless  constituted  ev- 
idence wbldi  It  was  not  only  the  duty  of 
the  court  to  consider,  but  to  assume  to  be 
true.  In  passing  upon  the  motion  for  a  non- 
suit Zllmer  V.  Gerlchten,  111  Cal.  73,  77, 
43  Pac.  408;  In  re  Daly,  15  Cal.  App.  329, 
114  Pac.  787;  Ooldstone  v.  Merchants'  Ice 
Co.,  123  Cal.  625,  66  Pac.  776;  Estate  of 
Arnold,  147  Cal.  683,  82  Pac.  252;  Estate  of 
Welch,  6  CaL  App.  46,  91  Pac.  336;  Mitchell 
V.  Brown,  18  Cal.  App.  117, 121, 122  Pac.  426, 
and  cases  therein  cited. 

[21  The  question  of  the  credibility  of  tbe 
witnesses  or  the  weight  or  competency  of  the 
evidence  cannot,  on  such  a  motion,  arise. 
Mitchell  V.  Brown,  supra ;  Bush  v.  Wood, 
8  Cal.  App.  660,  97  Pac.  709.  The  plaintiff 
testifled  that  "tbe  fact  of  this  assignment  to 
me  was  known  to  the  president  of  the  cor- 
poration. I  had  a  meeting  with  the  presi- 
dent, assistant  manager,  and  secretary  of  the 
corporation  in  San  Francisco  shortly  before 
suit  was  commenced,  and  they  authorized 
me  to  come  to  Auburn  and  file  the  complaint 
and  I  did  so.  These  men  were  directors  of 
the  corporation."  It  was  the  duty  of  the 
court,  in  considering  the  motion,  to  give  this 
testimony  the  benefit  of  its  full  probative 
force,  and  thus  viewing  it  the  inference  is 
clearly  dedudble  therefrom  that  the  assign- 
ment was  duly  and  regularly  executed  by  the 
corporation.  Thus  a  prima  fade  showing 
was  made  by  the  plaintiff  upon  that  ques- 
tion, and  this  Is  all  that  was  required  to  jus- 
tify tbe  submission  of  the  plaintiff's  case 
upon  its  merits,  so  far  aa  the  ground  upon 
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which  the  motion  was  granted  Is  concerned. 

[3]  It  was  not  necessary  to  the  validity  of 
the  assignment  that  it  should  have  been  au- 
thenticated by  the  corx>orate  seal  of  the  cor- 
poration. Nor  was  It  absolutely  necessary 
to  its  legality  that  Its  execution  should  have 
been  authorized  by  a  resolution  of  the  board 
of  directors  previously  adopted.  Orelg  v. 
Riordan,  99  Cal.  316,  S3  Pac.  913.  In  that 
case  It  is  said:  '^here  was  a  period  In  the 
history  of  corporations  when  the  most  ordi- 
nary transactions  were  required  to  be  au- 
thorized by  solemn  resolution  of  the  board  of 
trustees,  duly  entered  In  their  records,  and 
authenticated  by  the  corporate  seal.  With 
the  multiplication  of  corporations  having  for 
their  object  nearly  every  business  pursuit 
known  to  modern  times,  the  formalities  pre- 
viously regarded  as  necessary,  and  which 
were  illy  adapted  to  pursuits  requiring 
prompt  action,  have  been  greatly  abridged." 
In  the  same  opinion  the  following,  by  Bron- 
son,  J.,  in  GUlett  v.  Campbell,  1  Denlo  (N. 
y.)  522,  is  approvingly  quoted:  "Corpora- 
tions, like  Individuals,  may  appoint  agents 
and  make  most  of  the  contracts  which  fall 
within  the  scope  of  their  general  powers 
without  the  use  of  a  seal ;  the  rule  was  once 
otherwise,  but  that  day  has  gone  by."  The 
foregoing  language  was  used  in  a  case  where 
the  president  and  cashier  of  a  bank,  for  the 
purpose  of  securing  a  debt  owed  by  the  l>ank, 
had  assigned  a  debt  due  to  the  bank,  and  it 
was  contended  that  the  assignment  was  In- 
valid, because  the  right  to  make  It  bad  not 
been  shown  by  the  by-laws  of  the  corpora- 
tion or  a  resolution  of  the  board  of  directors, 
but  the  validity  of  the  assignment  was  sus- 
tained. 

In  Waterman  on  Corporations  (section  30) 
it  Is  said:  "As  a  general  managing  agent 
and  superintendent  is  the  representative  of 
the  corporation,  and  may  do  In  the  transac- 
tion of  its  ordinary  aBfalrs  what  the  corpora- 
tion could  do  within  the  scope  of  Its  au- 
thority, he  may  assign  the  chose  In  action 
of  the  corporation  to  Its  creditors  In  payment 
of  or  as  security  for  the  payment  of  a  pre- 
cedent debt  of  the  corporation  without  ex- 
press authority  of  the  board  of  directors." 
See  Newhall  v.  Joseph  Levy  Bag  Co.,  124 
Pac.  875;  Preston  v.  Central  Cal.  Irr.  Co., 
11  Ciil.  App.  100,  104  Pac.  462. 

But  a  distinction  between  the  above  au- 
thorities and  the  present  case  lies  in  the 
fact.  It  is  claimed,  that  here  the  secretary, 
and  not  the  manager  or  president,  of  the  cor- 
poration executed  the  assignment.  The  reply 
to  this  proposition  is,  as  before  stated:  (1) 
That  on  this  motion  it  was  the  duty  of  the 
court  from  the  assignment  Itself  to  infer 
that  It  was  duly  and  regiflarly  made;  (2) 
that  from  the  testimony  of  the  plaintiff  it  is 
reasonably  inferable  that  the  assigimient 
was  made  by  the  direct  authority  of  the 
president  and  assistant  manager  of  the  cor- 
poration,  who,   with   the  secretary  himself, 


were  also  directors  thereof,  and  who  directed 
the  plaintiff  to  go  to  Auburn  and  institute 
this  action  against  the  defendant  Under  all 
the  authorities,  the  president  or  manager  or 
other  oflScer  having  direct  superintendence  of 
the  affairs  of  a  corporation  may  transact  for 
and  bind  it  in  aU  matters  coming  within  Its 
ordinary  course  of  business,  and  tlie  transac- 
tion here  manifestly  comes  within  that  cate- 
gory. The  plaintiff  was  an  employ^  of  tbe 
corporation,  and  it  is  clearly  apparent  from 
his  testimony  that  the  assignment  to  him  of 
the  claim  against  the  defendant  was  merely 
for  the  purposes  of  collection.  Assignments 
for  such  purposes  are  of  frequent  occurrence, 
and  the  defendant  in  an  action  by  an  as- 
signee of  a  claim  against  him  is  only  con- 
cerned to  know  that  the  assignment  is  of  snch 
a  character  as  to  bind  the  assignor.  That 
the  assignor  In  this  case  will  be  bound  by 
the  assignment  is  a  fact,  as  before  stated, 
clearly  inferable  from  the  testimony. 

As  stated  In  the  outset,  the  order  granting 
the  nonsuit  was  erroneous,  and  the  Judgment 
thereupon  entered  and  from  wlilch  one  of 
these  appeals  Is  prosecuted  must  be  reversed. 

[4]  The  court  should  have  allowed  the 
plaintiff  to  show  the  circumstances  tmder 
which  and  the  purpose  for  which  the  assign- 
ment was  made  to  him,  and  the  disallowance 
of  the  testimony  proposed  by  him  to  that  ef- 
fect was  erroneous  and  prejudicial.  The  ml- 
Ings  referred  to  were  made  upon  the  attempt 
by  the  plaintiff  to  prove  that  the  assignment 
was  made  by  authority  of  the  officers  of  the 
corporation  having  the  right  to  execute  such 
a  transaction  for  it,  and  to  show  that  the 
money  to  be  collected  on  the  claim  was  to  be 
paid  by  the  plaintiff  to  the  corporation,  and 
that  therefore  tbe  latter  had  an  equitable  in- 
terest  therein. 

The  court  should  have  permitted  the  plain- 
tiff to  show  that  the  assignment  was  made 
by  authority  of  the  president,  or  the  man- 
ager or  directors,  or  under  such  circumstanc- 
es as  to  disclose  that  it  was  acquiesced  in 
and  ratified  by  those  in  authority  over  the 
affairs  of  the  corporation.  For  these  errors 
in  the  rulings  on  the  evidence,  the  court 
should  have  granted  the  plaintiff's  motion  for 
a  new  trial. 

For  the  foregoing  reasons,  the  Judgment  of 
nonsuit  and  the  order  denying  the  plaintiff  a 
new  trial  are  reversed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 


AISBRTT  et  al.  v.  PARADISE  MOUNTAIN 

MIX.  &  MILL.  CO.  et  al.     (Civ.  1.032.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    Feb.  20,  1913.) 
1.  Appeal    and    Error    (|    912*)— Pbesump- 

TIONS. 

Where  the  complaint  and  record  are  silent 
on  the  question,  it  is  presumed  that  defendants 
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are  residents  of  the  county  wherein  the  action 
is  commenced ;  tlie  burden  being  upon  them  to 
show  that  they  were  residents  of  another  coun- 
ty if  they  seek  a  change  of  yenue  to  such  other 
county. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3C80 ;    Dec.  Dig.  §  912.*] 

2.  Vence    ({    22*)— Residence    of   DBFB^D- 

ANTS. 

Under  Code  Cir.  Proc.  i  396,  requiring  ac- 
tions to  be  brought  in  the  county  in  which  de- 
fendants or  "some  of  them"  reside  at  the  com- 
mencement of  the  action,  an  action  against  a 
corporation  and  others  to  declare  Inralid  an  as- 
sessment npon  corporate  stock  was  properly 
brought  in  the  county  in  which  the  defendants 
other  than  the  corporation  resided. 

[Bd.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  {$  35-37 ;   Dec.  Dig.  i  22.*] 

a  Venue  (|  41»)— Change— Unanimous  Ee- 

QUBST  BY  Defendants. 

The  fact  that  the  defendants  resident  in 
the  county  where  suit  was  brought  joined  the 
nonresident  defendants  in  a  written  demand  for 
removal  of  the  canse  to  another  county  would 
not  entitle  them  to  a  change  of  venue  under 
Code  Civ.  Proc.  §  895,  requiring  such  an  ac- 
tion to  be  brought  in  the  county  in  which 
"some  or'  defendants  resided  at  the  commence- 
ment of  the  action. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent 
Dig.  H  62,  63 ;   Dec.  Dig.  {  41.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Frederlclc  W.  Ilouser,  Judge. 

Action  by  Thomas  W.  Alsbett  and  others 
against  the  Paradise  Mountain  Mining  &  Mill- 
ing Company  and  others.  From  an  order  de- 
nying defendants'  motion  for  a  change  of 
place  of  trial,  they  appeal.    AflSrmed. 

John  L.  Campbell,  of  San  Bernardino,  for 
appellants.  C.  W.  Pendleton  and  Hlckcox  & 
Crenshaw,  all  of  Los  Angeles,  for  respond- 
enta. 

SHAW,  J.  This  Is  an  appeal  from  an  or- 
der denying  a  motion  made  by  defendants 
for  a  change  of  the  place  of  trial  from  the 
county  of  Los  Angeles  to  the  county  of  San 
Bernardino.  The  action  (one  other  than  those 
described  In  sections  392,  393,  and  394  of  the 
Code  of  Civil  Procedure)  Is  brought  by  stock- 
holders of  the  Paradise  Mountain  Mining  & 
Mining  Company,  a  corporation,  against  said 
corporation  and  members  of  its  board  of  di- 
rectors, Joined  therewith  as  defendants,  to 
have  declared  null  and  void  certain  proceed- 
ings wherein  an  assessment  was  levied  npon 
the  corporate  stock  of  the  corporation,  and  to 
enjoin  a  sale  of  plaintiffs'  stock  for  failure  to 
pay  said  assessment,  as  well  as  for  otb»  re- 
lief. 

Section  387  of  the  Code  of  Civil  Procedure 
provides  tliat  the  court  may,  on  motion, 
diange  the  place  of  trial  when  the  connty 
designated  in  the  complaint  is  not  the  proper 
connty.  The  proper  connty  for  the  trial,  as 
appears  from  section  396  of  the  Code  of 
Civil  Procedure,  Is  "the  county  In  which  the 
defendants,  or  gome  of  them,  reside  at  tbe 
commencement  of  the  action."  If  the  connty 
wherein  tbe  action  is   brought  is  not  tbe 


proper  county,  "the  action  may,  notwith- 
standing, be  tried  therein"  (section  396,  Code 
Clr.  Proc.),  unless  the  defendants  avail  them- 
selves of  their  right  to  secure  a  removal  in 
the  mode  prescribed  by  tbe  statute.  All  of 
the  defendants  herein,  other  than  Y.  P.  Pre- 
ciado.  Joined  in  a  written  demand  for  tlie 
removal  of  tbe  place  of  trial  to  San  Bernar- 
dino county,  and  appellants  concede  that  de- 
fendants other  than  Preciado  were  necessary 
parties.  The  ground  therefor,  as  stated  in 
the  notice  of  motion,  was  that  they  were  all 
residents  of  said  county. 

[1]  Where  the  complaint  and  record,  ob 
here,  are  silent  upon  the  subject,  the  pre- 
sumption is  that  the  defendants  are  residents 
of  the  county  wherein  the  action  is  commenc- 
ed, and  the  burden  of  proof  is  cast  upon  them 
to  show  that  they  were  at  the  commencement 
of  tbe  action  residents  of  another  county  or 
counties  of  the  state  than  that  wherein  the 
suit  is  brought,  and  to  which  they  ask  that 
the  place  of  trial  be  removed.  Heame  v.  De 
Zoung,  111  Cal.  373,  43  Pac.  1108;  Greenleaf 
T.  Jacks,  133  CaL  606,  65  Pac.  1039 ;  Green- 
leaf  V.  Jack,  135  CaL  154,  67  Pac.  17;  Quint 
V.  Dimond,  135  Cal.  672,  67  Pac.  1034;  Coun- 
ty of  Modoc  V.  Madden,  136  Cal.  134,  68  Paa 
491. 

[2]  While  all  the  necessary  parties  defend- 
ant joined  In  tbe  dauand  for  the  change, 
they  offered  no  evidence  whatever  tonching 
tbe  residence  of  any  defendant  other  than 
the  corporation,  whose  principal  place  of 
business  it  is  contended  was  shown  by  affi- 
davit to  have  been  removed  from  Los  Angeles 
connty  to  San  Bernardino  connty  by  an  or- 
der of  the  board  of  directors  made,  prior  to 
the  commencement  of  the  action,  pursuant  to 
tbe  provisions  of  section  321a  of  the  CJivil 
Code.  Conceding  this  to  be  true,  it  appears 
that  defendants  other  than  the  corporation 
were  residents  of  the  county  wherein  tbe 
suit  was  brought,  and  It  being  the  right  of 
plaintiff  to  have  the  case  tried  In  tbe  county 
wherein  tome  of  the  defendants  reside  -  at 
the  commencement  thereof.  It  must  follow 
that  the  court  did  not  err  in  making  the  or- 
der denying  the  motion. 

[3]  Appellants  insist,  however,  they  are  en- 
titled to  a  change  of  venue  by  reason  of  the 
fact  that  the  resident  defendants  Joined  the 
nonresident  defendant  in  the  written  demand 
for  the  removal.  In  support  of  which  they 
cite  Hanuon  t.  Nnevo  Land  Co.,  14  Cal.  App. 
700,  112  Pac.  1103,  decided  by  this  court,  in 
which  the  following  language  was  used  in 
the  opinion:  "Where  it  appears  that  both 
resident  and  nonresident  defendants  are  nec- 
essary parties,  an  order  granting  a  change  of 
place  of  trial  will  not  be  made  upon  demand 
of  the  nonresident  defendant,  unless  tbe  for- 
mer Joins  In  the  demand."  In  making  this 
statement  the  court  followed  McKenzle  v. 
Barling,  101  CaL  400,  36  Pac  8,  also  cited 
by  appellant,  where  it  is  said:   "And  it  has 
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been  settled  that  wbere,  In  a  case  coming 
under  section  305  of  tbe  Code,  any  of  the 
defendants  reside  In  the  county  In  which  the 
suit  is  brought,  a  motion  to  change  the  place 
of  trial  to  a  county  In  which  others  of  the 
defendants  reside  will  not  be  granted  unless 
all  of  the  defendants  Join  in  the  motion." 
In  rapport  of  which  tbe  court  there  cited 
Pleper  v.  Centlnela  Land  Co.,  66  CaL  173; 
Remington  S.  M.  Co.  v.  Cole,  02  Cal.  Sll; 
Fickens  t.  Jones,  Parker's  CaL  Dig.  p.  83 — 
together  with  several  cases  from  the  courts 
of  the  state  of  New  York.  Both  statements 
are  dicta.  In  neither  case  was  the  statement 
made  pertinent  nor  applicable  to  the  facts 
under  consideration.  Nor  in  either  case  does 
it  constitute  a  correct  statement  of  the  law 
applicable  to  the  right  of  removal  In  cases 
where  there  are  defendants,  some  of  whom 
are  residents  of  the  county  wherein  the  ac- 
tion Is  brought,  and  others  nonresidents  there- 
of but  residing  In  the  county  of  the  state  to 
which  all  Join  in  a  demand  to  have  the  place 
of  trial  removed.  See  cases  first  herein  cit- 
ed. Where  there  are  several  necessary  par- 
ties defNidant,  one  or  more  of  whom  reside 
In  the  county  where  an  action  other  than  one 
of  those  described  In  sections  392,  393,  and 
894  of  the  Code  of  Civil  Procedure  is  com- 
menced, and  others  who  are  nonresidents  of 
such  county,  tbe  county  where  tbe  suit  is 
commenced  Is  tbe  proper  place  for  its  trial. 
To  hold  otherwise,  and  that  in  such  case  all 
of  the  defendants,  having  Joined  in  a  demand 
tberefor,  could  secure  a  change  of  venue, 
would  not  only  deprive  plaintifiT  of  his  right 
accorded  by  section  395,  bat  nullify  a  idain 
provision  of  the  statute. 
The  order  is  affirmed. 

We  concur:    ALLEN,  P.  J.;  JAMBS,  J. 


m  Cal.  App.  2<1) 
STOVEB  T.  STEVENS  et  aL     (Civ.  1,072.) 

(District  Court  of  Appeal,     Third  District, 
California.     Feb.  19,  1913.) 

L  APPKix  AND  Bbbob  (1 197*)— Pbooi^Vabi- 

ARCB— Failvbk  to  Object. 

Defendant  should  have  pointed  oat  any 
variance  between  the  averments  of  the  com- 
plaint and  the  proof,  so  that  plaintiff  might 
have  had  an  opportunity  to  amend,  and  not 
having  done  so  cannot  complain  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  197.*] 

2.  PABTNEBsnip  (I  217*)  — Actions  — Sum- 

CIE.VCT  of  EVIDENCB. 

Evidence,  in  an  action  against  a  partner- 
ship, held  to  sustain  a  finding  that  the  assump- 
tion of  the  debts  of  one  of  the  partners  was  a 
part  of  the  consideration  of  the  partnership 
agreement. 

[Bd.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  !f  419-425;   Dec.  Dig.  I  217.»] 

8.  Fbatjds,  Statutb  o»  (|  18*)— Contbacts 
Within  Statute— Assumption  of  Obuoa- 

TION. 

An  agreement  made  in  forming  a  part- 
nership, as  a  part  of  the  consideration  thereof. 


to  assume  the  debts  of  one  of  the  partners 
was  an  original  obligation,  and  hence  not  re- 
quired  to  be  in  writing  by  the  statute  of  frauds 
(Civ.  Code,  i  2794). 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  f i  27-31 ;  Dec.  Dig.  {  18.*J 

4.  Appeal  and  Ebbob  ({  1071*)  —  TTtnvirjuf 
Ebbob. 

Any  error,  in  an  action  against  a  partner- 
ship, in  finding  that  the  partnership  existed  be- 
fore the  date  on  which  it  was  formed  was  not 
prejudicial  to  defendant,  where  the  evidence 
showed  that  plaintiff's  claim  was  for  a  debt  as- 
sumed by  the  partnership  and  accruing  within 
two  years  from  the  commencement  of  the  ac- 
tion, or  was  a  debt  of  tbe  firm. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent.  Dig.  ||  4234-4239;    Dec  Dig.  i 

5.  Pabtnebship    ({   166*)  —  Liabiutt   iob 
Debts— Liabiutt  or  Pabtnebs. 

Partners  are  jointly  liable  for  the  debts  of 
the  firm. 

[Ed.  Note.— For  other  cases,  see  PartaersMp, 
Cent  Dig.  |  801;   Dec,  Dig.  1  166.*] 

Appeal  from  Superior  C^ourt,  Plumas  Coun- 
ty; J.  O.  Moncur,  Judge. 

Action  by  C3iarles  F.  Stover  against  L. 
C.  Stevens  and  S.  F.  Brown,  copartners  as 
Stevens  &  Brown.  From  a  Judgment  for 
plaintiff,  defendant  last  named  appeala  Af- 
firmed. 

Urover  O.  Julian,  of  Woodland,  and  B.  M. 
Bankln,  of  SusanvlUe,  for  appellant  L.  N. 
Peter  and  M.  Kerr,  botb  of  Qulncy.  for  re- 
spondent 


CHIPMAN,  P.  J.  Plalntltr  brings  the  ac- 
tion to  recover  for  certain  cattle  sold  to  de- 
fendants by  plaintiff,  and  also,  as  assignee, 
to  recover  for  merchandise  sold  and  dellT- 
ered,  for  work  and  labor  performed,  for  rent- 
als and  for  pasture,  on  29  different  claims  of 
like  number  of  persons  and  for  various  sams. 
in  all  amounting  to  $3,521.75.  The  cause  was 
tried  by  the  court  without  a  Jury,  and  plain- 
tiff bad  Judgment  for  $3,372.27,  from  which 
defendant  Brown  appeals. 

Defendant  Stevens  failed  to  answer,  and 
his  default  was  entered.  Defendant  Brown 
answered,  and  denied  the  existence  of  the 
alleged  copartnership  prior  to  June  27,  1910, 
and  denied  the  alleged  Indebtedness  In  each 
instance.  The  complaint  was  filed  Septem- 
ber 28,  1910,  and  alleged  that  defendants 
"are  now,  and  at  all  times  hereinafter  men- 
tioned have  been,  copartners  under  tbe  firm 
name  and  style  of  Stevens  &  Brown,  at  the 
county  of  Plumas."  The  court  made  its  find- 
ings as  to  the  partnership  In  tbe  language 
following:  "That  defendants  are  now,  and 
at  all  times  in  said  complaint  mentioned 
have  been,  copartners  under  the  firm  name 
and  style  of  Stevens  &  Brown."  This  finding 
ia,  in  effect,  the  same  as  tbe  averment  of  the 
complaint,  with  the  further  fact  that  tbe 
partnership  was  existing  at  tbe  time  the 
findings  were  filed,  to  wit,  March  17,  1911. 
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The  eviaence  was  that  the  partnership 
was  fornaetl  June  27,  1010,  as  the  result  of  a 
conference  between  the  parties  a  few  days 
prior  thereto,  and  was  orally  entered  Into. 
In  Its  findings  upon  the  several  claims  or 
counts  the  court  follows  the  averments  of 
the  complaint  For  example:  "That  on  thu 
24th  day  of  September,  1910,  defendants 
were  Indebted  to  one  Antone  Vrlslmo  In  the 
sum  of  $92  for  and  on  account  of  work  and 
labor  performed  by  said  Antone  Vrlalmo  for 
defendants,  at  the  county  of  Plumas,  state 
of  California,  within  two  years  last  past, 
and  prior  to  said  24th  day  of  September, 
1910."  The  dates  stated  In  the  counts  arc 
all  in  September,  1910,  none  earlier  than  the 
20th  and  none  later  that  the  27th. 

Appellant  addresses  himself  first  to  the 
personal  claim  of  plaintiff,  claiming  that 
there  is  no  evidence  of  any  Indebtedness  of 
the  firm  of  Stevens  &  Brown  to  plaintiff, 
and  that  the  finding  can  only  be  sustained  on 
the  theory  that  Brown  assumed  the  personal 
Indebtedness  of  Stevens;  that  there  is  nei- 
ther pleading,  evidence,  nor  finding  that  de- 
fendant Brown  agreed  to  pay  or  assnmed  the 
Indebtedness  of  Stevens  existing  prior  to 
the  partnership.  Cases  are  cited  as  holding 
that  an  Incoming  partner  is  not  Uahle  for  IJie 
debts  of  the  old  firm,  unless  he  agrees  to  be- 
come so.  It  is  also  contended  "that,  in  order 
to  recover  the  debts  of  the  old  firm  from  an 
incoming  partner,  there  must  be  some  alle- 
gation in  the  complaint  connecting  him  with 
the  liability."  And  that  the  court  erred  in 
oVermling  defendant's  objection  to  evidenoe 
tending  to  prove  an  indebtedness  existing 
prior  to  the  formation  of  the  partnership. 
In  nearly  all  the  claims  the  evidence  related 
t»  the  prior  indebtedness  of  Stafvens,  as  well 
as  to  the  firm  indebtedness.  In  plaintiff's 
peraonal  claim  the  evidence  offered  related 
to  the  balance  due  Stevens  at  the  time  the 
iwrtnershlp  began  and  also  to  the  amount 
dne  at  the  commencement  of  the  action,  and 
the  objection  and  ruling  will  illustrate  the 
point  made. 

Defendant  h.  C.  Stevens  was  called  as  a 
witness  for  plaintiff:  "Q.  What,  if  any,  un- 
derstanding was  had  between  yon  and  the  de- 
fendant Brown  as  to  the  assumption  by  yon 
and  the  defendant  Brown,  or  the  partnership, 
of  the  indebtedness  existing  at  that  time  [the 
date  of  the  formation  of  the  partnership, 
Jnne  27,  1910]?  Mr.  Rankin :  Objected  to  as 
irrelevant,  immaterial,  and  Incompetent,  un- 
less first  shown  whether  or  not  in  writing. 
Q.  At  the  time  of  the  commencement  of  this 
action,  what  was  the  balance,  if  any,  due  to 
plaintiff?  Mr.  Rankin :  Objected  to  as  im- 
material. Irrelevant,  and  Incompetent;  evi- 
dence of  the  balance  due  the  plaintiff  Stover 
at  any  time  prior  to  June  27,  1910,  Is  barred 
by  provision  1624,  Civil  Code,  unless  it  is 
first  shown  the  assumption  of  the  debt  by 
the  firm  Is  In  writing.  •  »  •  Mr.  Peter: 
We  expect  to  connect  this  plaintiff  by  evi- 


dence to  bring  it  within  the  terms  of  the 
statute." 

[1]  There  was  a  general  demurrer,  but  no 
special  demurrer,  to  the  complaint.  The 
averment  of  the  complaint,  in  the  several 
counts,  is  that  the  person  named  was,  on 
the  date  named,  indebted  to  the  plaintiff  'n 
the  sum  named  for  merchandise  sold,  or  oth- 
er consideration  specifically  named,  at  de- 
fendants' request,  within  two  years  last 
■past  and  prior  to  the  date  mentioned,  fol- 
lowed by  an  averment  of  the  assignment  of 
the  claim  to  plaintiff.  The  evidence  of  in- 
debtedness was  in  support  of  the  complaint, 
and  if,  as  is  claimed,  there  was  a  variance 
between  the  averments  and  the  proof  offered, 
or  that  the  evidence  was  not  within  the  Is- 
sues, defendants  should  have  pointd  it  out 
then  and  there,  so  that,  if  well  taken,  oppor- 
tunity might  have  been  given  to  amend  the 
complaint.  Knox  t.  Higby,  76  CaL  264,  18 
Pac.  381;  Henry  t.  S.  P.  B.  B.  Co.,  50  Cal. 
176.  The  point  raised  as  to  the  statute  <rf 
frauds  must  be  decided  in  view  of  the  cir- 
cumstances attending  the  transaction  or 
formation  of  the  partnership. 

There  was  evidence  that  some  time  prior 
to  the  formation  of  the  partnership  Stevens 
had  been  carrying  on  the  butcher's  business, 
selling  meats  and  some  other  articles  at  the 
towns  of  Prattville  and  Oreenville.  A  few 
days  prior  to  June  27,  1910,  he  took  defend- 
ant Brown  over  his  delivery  route  and  ex- 
plained the  business  to  him.  He  explained 
In  a  general  way  how  the  business  stood, 
what  his  liabilities  were,  and  what  the  book 
accounts  receivable  and  other  assets  amount- 
ed to.  Upon  this  showing  Brown  agreed  to 
enter  into  partnership,  which  began  June  27. 
1010.  Upon  the  terms  of  the  agreement 
there  is  some  conflict  between  the  testimony 
of  Stevens  and  Brown.  Stevens  testified: 
"Q.  What,  if  any,  understanding  was  had  be- 
tween you  and  the  defendant  Brown  as  to 
the  assumption  by  you  and  the  defendant 
Brown  or  the  partnership  of  the  Indebtedness 
existing  at  that  time?  A.  Well,  the  only 
thing  that  was  said  about  that,  I  figured  up 
my  indebtedness  and  my  resources,  and  Mr. 
Brown  agreed  to  put  in  as  much  money  in 
the  business  as  I  had  Invested,  over  and 
above  my  liabilities,  assuming  a  portion  of 
the  debt  and  also  assuming  the  resources,  his 
portion  of  the  resources,  and  I  took  credit 
for  the  amount  of  the  resources  over  and 
above  my  liabilitieB.  •  *  ♦  Q.  What  was 
Brown  to  get  for  his  in  consideration  of  that 
agreement?  What —  Just  state  the  whole 
agreement  again.  A.  He  was  to  get— he  was 
to  have  one-half  Interest  In  my  butcher  busi- 
ness, personal  property,  and  my  book  ac- 
counts, and  he  was  to  assume  his  one-half 
interest  of  the  liabilities.  Q.  What  liabili- 
ties? A.  That  I  owed  at  the  time  of  the 
commencement  of  the  partnership;  debts 
that  I  owed  to  my  creditors.  Q.  What  was 
he  to  get  out  of  the  produce  of  the  business 
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from  that  time  on?  A.  He  was  to  have 
half  of  the  profits — I  supposed  be  was  a  full 
partnei^-a  half  Interest  ♦  *  *  Q.  What 
was  the  consideration  he  was  to  pay  you  for 
that  arrangement?  A.  I  was  to  have  credit 
for  the  difference  between  the  resources  and 
liabilities  of  the  business  and  what  I  put 
Into  It  Q.  Was  that  arrangement  made  on  a 
trip  down  to  the  river?  A.  I  couldn't  state 
what  day  that  arrangement  was  made;  It 
was  made  prior  to  the  26th  day  of  June. 
Q.  Tou  say  you  stated —  What  did  he  say 
about  the  agreement?  A.  He  was  satisfied 
with  It;  he  didn't  make  any  objection  to 
me ;  went  Into  the  business  and  put  his  mon- 
ey Into  It  Q.  Was  anjrthing  said  about 
these  old  debts  of  yours  should  be  paid?  A. 
I  told  him  at  the  time  that  I  wouldn't  take 
him  In  unless  he  would  assume  part  of  the 
debts  and  take  his  chances  on  the  book  ac- 
counts the  same  as  I  had  to;  I  couldn't 
close  the  business  out  and  start  In  new,  car- 
rying on  the  business  as  it  was  If  he  would. 
Q.  Wasn't  there  an  arrangement  made  by 
which  the  debts  were  to  be  paid  off  out  of 
the  business  as  It  went  along?  A.  I  told  him 
the  debts  would  have  to  be  paid  out  of  the 
business;  I  couldn't  close  the  business  and 
take  him  Into  it«  I  would  have  to  carry  It 
along  that  way." 

[2]  It  appeared-  that  the  list  of  accounts 
was  made  up  shortly  after  June  27,  1910, 
showing  the  liabilities  and  assets,  which  was 
shown  to  Brown.  At  the  beginning  of  the 
copartnership  the  firm  commenced  to  deal 
with  its  said  creditors,  paying  off  their  in- 
debtedness in  money  or  supplying  them  with 
meat,  and  in  some  Instances  making  pur- 
chases from  them.  The  evidence  tends  to 
show  that  Brown  entered  upon  and  contin- 
ued the  relation  upon  the  terms  testified  to 
by  Stevens,  although  ho  denied,  on  the  wit- 
ness stand,  that  he  agreed  to  pay  the  Ua- 
biiitles  of  Stevens  otherwise  than  from  the 
earnings  of  the  business.  The  trial  court 
resolved  the  conflict  in  the  evidence  In  favor 
of  plaintiff,  and  we  are  not  at  liberty  to  dis- 
regard its  decision  on  the  facts.  Appellant 
contends  that  Brown's  assumption  of  Ste- 
vens' debts  was  after  the  formation  of  the 
partnership,  and  that  this  subsequent  agree- 
ment would  be  an  agreement  to  pay  the 
debts  of  another,  and  must  be  established  In 
compliance  with  the  statute  of  frauds,  citing 
Freeman  v.  Badgley,  105  Cal.  S73,  38  Pac. 
955.  The  evidence  is  that  the  assumption  of 
Stevens'  debts  was  part  of  the  agreement 
and  consideration  in  forming  the  partner- 
ship. It  is  true  that  the  assets  and  liabilities 
or  the  names  and  amount  due  each  creditor 
were  not  then  definitely  known,  but  the  facts 
were  to  be  made  known  by  a  statement  being 
prepared,  and  was  soon  after  made  ouc  and 
^hown  to  Brown  and  acted  upon  by  the  firm 


as  correct  It  was  said  In  the  case  dted: 
"But  proof  that  the  new  firm  recognized 
the  debts  of  the  old  firm  as  its  debts  does 
not  tend  to  prove  an  assumption  of  the  old 
debts  subsequently  to  the  formation  of  the 
new  copartnership,  but  that  at  the  time  of 
the  formation  of  the  last  copartnership  the 
'new  firm  assumed  the  old  debts;  that  the 
liability  of  the  new  partnership  for  these 
was  a  part  of  the  consideration  paid  by  him 
for  his  interest  in  the  partnership." 

[3]  The  facts  here  do  not  bring  the  case 
within  the  provisions  of  section  1624  of  the 
Civil  Code  (the  statute  of  frauds),  but  witb- 
in  the  exception  mentioned  in  subdivision  2 
of  that  section,  to  wit,  the  provisions  of  sec- 
tion 2794  of  the  same  Code:  "A  promise  to 
answer  for  the  obligation  of  another,  in  any 
of  the  following  cases,  is  deemed  an  original 
obligation  of  the  promisor,  and  need  not 
be  in  writing:  1.  Where  the  promise  is  made 
by  one  who  has  received  property  of  another 
upon  an  undertaking  to  apply  it  pursuant 
to  such  promisa  ♦  •  ♦  3.  Where  the 
promise,  being  for  an  antecedent  obligation 
of  another,  is  made  upon  the  consideration 
that  the  party  receiving  it  cancels  the  ante- 
cedent obligation,  accepting  the  new  promise 
as  a  substitute  therefor;  *  •  *  or  upon 
a  consideration  beneficial  to  the  promisor, 
whether  moving  from  either  party  to  the 
antecedent  obligation,  or  from  another  per- 
son." In  a  case  somewhat  similar  in  Its 
facts  it  was  held  that  "the  contract  between 
plaintiff  and  defendants  was  not  one  to  an- 
swer for  the  debt  or  default  of  another,  but 
was  a  contract  of  sale  accompanied  by  de- 
livery of  the  property  sold ;  it  was  not,  there- 
fore, within  the  statute  of  frauds."  Meyer 
V.  Parsons,  129  Cstl.  653,  62  Pac.  216. 

[4]  The  court  found.  In  effect,  that  the 
partnership  existed  at  all  times  mentioned  In 
the  complaint,  which  would  reach  back  of 
June  27,  1910,  when  the  partnership  was 
formed.  This  finding,  though  unsupported 
in  part,  was  without  prejudice  to  appellant. 
The  evidence  showed  that  each  claim  was  ei- 
ther for  the  debt  of  Stevens  accruing  vrithin 
two  years  from  the  commencement  of  the  ac- 
tion, or  of  the  firm  during  its  existence. 

[5]  Appellant  relies  on  the  objections  gen- 
erally made  as  hereinabove  stated.  There  is 
no  attack  upon  the  several  claims  as  unsup- 
ported by  evidence  otherwise  than  as  these 
general  objections  are  urged  to  all  of  the 
claims.  It  hardly  need  be  added  that  part- 
ners are  Jointly  liable  for  the  debts  of  the 
partnership.  Harrison  t.  McCormick,  69  Cal. 
616,  11  Pac.  456. 

We  discover  no  prejudicial  error  In  the 
record,  and  the  Judgment  is  therefore  af- 
firmed. 

We  concur:    HART,  J.;  BURNETT,  J. 
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ZIEBATH  COBrfBINATION  DBIUj  OO.  et  aL 

T.  CROAKH.     (Civ.  1,811.) 
(District  Court  of  Appeal.  Second  District,  Cal- 
ifornia.   Feb.  14,  1913.) 

COBPOBATIONB    ({  196*)— EUSOnOR  OV  DlBKO- 
TOBS— COBRECTION    OF  BaIXOTS. 

Wbere  stockholden  at  a  meeting  for  the 
election  of  a  board  of  directors  discovered  be- 
fore all  tike  ballots  were  cast  and  before  any 
canvaas  or  result  of  the  election  was  announc- 
ed that  their  ballots  as  cast  had  not  expressed 
their  intention,  it  was  not  an  irregularity  to 
return  the  ballots  to  them,  and  to  permit  a 
correction  so  as  to  express  tjieir  true  intentioii. 
[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  SS  745,  746;  Dec.  Dig.  |196.*] 

Mandamus  by  the  Zierath  Combination 
Drill  Company  and  T.  B.  Amlin  against  P. 
W.  Croake.  Alternative  writ  made  peremp- 
tory. 

Olln  Wellborn,  Jr.,  and  Alfred  H.  Mc- 
Adoo,  botb  of  Los  Angeles,  for  petitioners. 
H.  H.  Appel  and  Edward  J.  Dennlson,  botti  of 
liOB  Angeles,  for  respondent 

PER  CURIAM.  At  the  annnal  meeting  of 
tlie  stockholders,  held  for  the  purpose  of 
electing  a  board  of  five  directors  which 
should  manage  the  corporate  business  of  peti- 
tioner. It  was  developed  that  two  tactions 
among  the  stockholders  were  represented, 
eadi  seeking  supremacy  In  such  board.  The 
election  was,  of  coarse,  by  ballot,  and  one 
faction  delivered  to  the  tellers  their  ballots 
apon  which  appeared  only  three  names  with- 
out any  suggestion  thereon  that  such  votes 
should  be  cumulated.  The  other  faction 
through  their  ballots  cumulated  their  votes. 
Before  all  of  the  ballots  were  delivered  and 
before  any  were  canvassed  or  an  election  de- 
dared,  the  teller  called  attention  to  the  fail- 
ure of  one  faction  to  mark  their  ballots  cu- 
mulative, and  thereupon  those  stockholders 
who  had  theretofore  deposited  their  ballots 
with  the  teller  asked  to  have  the  same  con- 
sidered as  cumulative,  or  that  the  same  be 
returned  to  them  for  correction.  The  teller, 
against  the  objections  of  the  other  faction, 
returned  such  ballots  to  the  stockholders 
who  had  cast  the  same^  and  they  were  so 
corrected  as  to  show  a  cumulation  of  votes 
for  the  three  names  written  thereon,  and 
such  ballots  were  returned  so  corrected  to  the 
teller.  By  reason  of  such  corrected  ballots, 
the  election  resulted  in  the  selection  of  three 
persons  as  directors  whose  names  appeared 
on  the  corrected  ballots.  After  such  election, 
the  board  organized  and  a  new  secretary  was 
elected,  who  duly  demanded  of  respondent, 
the  former  secretary,  the  surrender  of  the 
books,  seal,  etc.,  of  the  corporation,  which 
was  refused ;  hence  this  proceeding  to  compel 
such  surrender. 

The  sole  question  presented  relates  to  the 
regularity  of  the  proceedings  with  reference 
to  the  permission  to  correct  the  ballots.  We 
are  of  opinion  that  the  same  being  discovered 


before  the  final  Tote  was  cast,  and  before 
any  canvass  or  result  of  election  was  an- 
nounced, it  was  proper  to  permit  the  correc- 
tion of  the  ballots  that  they  might  express 
the  true  Intention  of  the  8to<&holder8.  Cor- 
poration elections  are  business  affairs,  not 
controlled  by  the  laws  affecting  general  elec- 
tions, and  should  be  conducted  in  a  business 
way  and  in  a  manner  affording  aU  stockhold- 
ers the  fullest  liberty  in  expressing  their 
wishes,  disregarding  technical  matters  which 
enter  into  general  elections  controlled  and 
restricted  by  special  statutes.  The  result 
obtained,  In  the  absence  of  any  acts  con- 
stituting fraud  as  to  the  minority,  is  clearly 
one  which  was  in  harmony  with  the  wishes 
of  the  majority  of  the  stockholders. 

The  alternative  writ  should  be  made  {per- 
emptory, and  It  is  so  ordered, 


(21  OaL  App.  2») 
GOODMAN  V.  DAILBT.    (C!lv.  1,00L) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Feb.  17,  1913.) 

1.  JTTDOIMNT   (8  253*)— PtKADING— NECBSSITT. 

In  general,  a  judgment  cannot  award  dam- 
ages in  excess  of  the  amount  claimed  in  the 
petition. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  U  443,  444;  Dec  Dig.  {  253.*] 

2.  TbiAI,     (§    398*)— FUCDIROS  — PBOBATiva 
Facts. 

Defendant  owning  a  hotel  and  lodging  house 
sold  the  same  with  the  good  will  to  plaintiff, 
agreeing  not  to  engage  u>  a  like  busmess  in 
that  ci^  as  long  as  plaintiS  continued  in  the 
hotel  business.  On  May  Ist  defendant  in  vio- 
lation of  his  agreement  opened  a  hotel,  and  on 
June  22d  plaintiff  filed  his  complaint,  claiming 
damages  in  the  sum  of  |2,000  for  tne  breach 
of  contract  Held,  that  a  finding  by  the  court 
that  plalDtiff  was  damaged  to  the  amount  of  $!,• 
300  and  that  his  business  was  ruined  was  not  in- 
validated by  a  further  finding  that  plaintiS 
made  a  net  profit  of  |24()  a  month,  on  the 
ground  that  plaintiff's  damages  could  not  at  the 
time  of  filing  the  complaint  which  was  not 
amended  so  as  to  include  damages  up  to  the 
date  of  judgment  have  amounted  to  over  two 
months'  loss  of  profits,  since  all  intendments 
are  in  favor  of  the  judgment  and  the  ultimate 
fact  found  cannot  be  overcome  by  a  probative 
fact  the  finding  as  to  the  monthly  profit  being 
only  evidentiary,  especially  in  view  of  the  find- 
ing that  plaintiirs  business  was  wholly  ruined. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  946,  947;   Dec.  Dig.  i  39a *] 

Appeal  from  Superior  Court,  Santa  Bar- 
bara County;  S.  E.  Grow,  Judge. 

Action  by  Jacob  Goodman  against  D.  V. 
Dailey.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

W.  P.  Butcher,  of  Santa  Barbara,  and 
Preisker  &  Preisker,  of  Santa  Maria,  for  ap- 
pellant Richards  &  Carrier,  of  Santa  Bar- 
bara, for  respondent 

SHAW,  J.  Action  for  damages  resulting 
from  a  breach  of  contract  Judgment  went 
for  plaintiff,  and  defendant  prosecutes  this 
appeal  upon  the  Judgment  rolL 


•Vor  othsr 
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As  appears  froiii  the  findings,  defendant, 
who  was  conducting  a  hotel  and  lodging 
house  In  the  town  of  Los  Alamos,  sold  the 
same,  together  with  the  good  will  thereof,  to 
plaiutlff,  and  at  the  same  time,  in  consid- 
eration of  the  purchase  by  plaintiff,  agreed 
that  he  would  not  engage  In  a  like  business 
la  said  town  so  long  as  plaintiff  conducted  a 
hotel  therein.  Notwithstanding  this  agree- 
ment, defendant  did  on  May  1,  1910,  while 
plalntlfT  was  engaged  In  said  business,  vio- 
late Ills  agreement  by  engaging  In  the  hotel 
business  In  Los  Alamos,  as  a  result  of  which 
plaintiff  was  damaged  in  the  sum  of  $1,319. 
In  addition  to  these  ultimate  facts,  which 
clearly  support  the  Judgment,  the  court  made 
a  further  finding  as  follows:  "That  prior  to 
the  opening  of  the  said  hotel  by  the  defend- 
ant on  May  1,  1910,  the  plaintiff  was  making 
and  made  a  net  profit  of  $242  a  month  from 
the  hotel  «u>d  lodging  house  business  so  con- 
ducted by  him  in  said  town  of  Los  Alamos; 
that  since  the  1st  day  of  May,  1910,  and  by 
reason  of  the  wrongful  acts  of  defendant  the 
plaintiff's  business  has  been  entirely  destroy- 
ed, and  he  has  made  no  profits  whatsoever." 
It  is  by  reason  of  this  finding,  taken  in  con- 
nection with  the  time  of  the  filing  of  the 
complaint  and  allegations  thereof,  that  ap- 
pellant claims  the  Judgment  should  be  re- 
versed. Defendant,  in  violation  of  his  agree- 
ment, opened  his  hotel  on  May  1,  1910.  The 
complaint,  filed  June  22, 1910,  alleged  that  by 
reason  of  defendant's  wrongful  acts  plaintiff 
was  damaged  in  the  sum  of  $2,000.  Upon 
these  facts  appellant  insists  that,  as  plain- 
tiff's profits  prior  to  May  1st  were  $242  per 
month,  his  right  to  recover  damages  was  lim- 
ited to  the  loss  of  profits  computed  upon  the 
basis  of  $242  per  month  for  the  period  ex- 
tending from  May  Ist  to  the  filing  of  the 
complaint  on  June  22d,  which,  according 
to  his  figures,  would  be  $403;  that  it  Is  thus 
apparent  that  the  court  in  fixing  the  damage 
sustained  by  plaintiff  at  $1,319  based  its 
action  upon  the  loss  of  profits  computed,  not 
to  the  commencement  of  the  suit,  but  to  the 
date  of  the  rendition  of  Judgment,  and  that, 
as  no  supplemental  complaint  was  filed,  the 
damage  found  was  in  excess  of  that  alleged 
in  the  complaint. 

[1,2]  Tlie  general  rale  is  that  a  Jndgment 
cannot  be  proi)erly  rMidered  for  damage  in  a 
sum  greater  than  that  claimed  by  plaintiff 
in  his  complaint  Foley  v.  Foley,  120  Cal. 
33,  52  Pac.  122,  65  Am.  St.  Rep.  147;  Moren> 
bout  V.  Barron,  42  Cal.  591;  23  Cyc.  795. 
Conceding  the  application  of  the  rule  to  the 
case  at  bar,  and  leaving  out  the  question  as 
to  whether  or  not  the  facts  of  the  case  bring 
it  within  the  provisions  of  section  3283  of 
the  ClvU  Code  that  "damages  may  be  award- 
ed, in  a  JudlclaLproceeding,  for  detriment  re- 
sulting after  the  commencement  thereof,  or 
certain  to  result  In  the  future,"  we  are  of 
the   opinion    that    api)ellaut's   contention    Is 


without  merit.  The  complaint  properly  al- 
leged the  making  of  the  contract,  its  breach 
by  defendant,  and  damages  sustained  by 
reason  thereof  in  the  sum  of  $2,000,  all  of 
which  allegations  the  court  finds  to  be  true, 
except  that  the  damage  was  fixed  at  $1319. 
While  the  loss  of  profits  was  an  element  of 
the  damage  sustained.  It  was  not  necessarily 
the  only  element  thereof.  At  most,  it  was 
evidentiary,  and  the  profits  per  month  made 
by  plaintiff  prior  to  defendant's  breach  of 
the  contract,  as  found  by  the  court,  was  not 
an  ultimate  fact,  but  a  probative  fact,  and 
must,  since  the  ultimate  facts  found  support 
the  Judgment,  be  deemed  immateriaL  "The 
rule  has  been  long  settled  that,  when  the 
ultimate  fact  is  found,  no  finding  of  pro- 
bative facts,  which  may  tend  to  establish  that 
the  ultimate  fact  was  found  against  the  evi- 
dence, can  overcome  the  flmUng  of  the  ulti- 
mate fact"  Commercial  Bank  v,  Bedfleld, 
122  Cal.  408,  65  Pac.  160,  162.  Every  intend- 
ment is  in  support  of  the  Judgment  It  can- 
not be  said  that  the  loss  of  profits  prior  to 
the  filing  of  the  complaint  was  the  only  ele- 
ment of  damages,  particularly  since  the  court 
found  that  "by  reason  of  the  wrongful  acts 
of  defendant  the  plaintifTs  business  has  beat 
entirely  destroyed."  Certainly  no  complaint 
should  be  found  with  the  amonnt  of  a  Judg- 
ment awarding  damages  in  the  sum  of  $1,319 
on  account  of  defendant's  wrongful  total  de- 
struction of  a  plant  which  yielded  a  profit 
of  $242  per  month. 
The  Judgment  is  affirmed. 

We  concur:  ALLEN,  P.  J ;  James,  3. 


GlIZZI  et  al.  v.  McAIJSTER,  Mayor,  et  al. 
(Civ.  1,233.) 

(District   Court   of   Appeal,    Second    District, 
California.    Feb.  21,  1913.) 

1.  Intoxicating  Liquors   <i  10*)— Liobnbbs 
TO  Seli/— MuNiciPAi,  Control. 

Under  Const  art  11,  S  lit  empowering  a 
city  to  make  and  enforce  police  regulations, 
and  nnder  ordinances  requiring  persons  desir- 
ing to  retail  intoxicating  liquors  to  procure  a 
license  and  providing  that  no  license  shall  is- 
sue until  a  petition  therefor,  setting  forth  the 
names  of  the  applicants,  location  of  the  busi- 
ness, etc.,  is  presented  to  the  city  council,  and 
that  the  petition  shall  be  denied  if  the  coun- 
cil finds  that  applicants  are  not  persons  of 
good  moral  character,  etc.,  the  question  wheth- 
er a  license  shall  issue  is  entirely  under  the 
control  of  the  city  council. 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent  Dig.  ff  7-12;  Dec.  Dig.  S 
10.»] 

2.  INTOXXCATIRO     LilQUOBS      (|      1*)— SaLK— 

PowEat  TO  Regulate. 

The  sale  of  spirituous  liquors  is  subject 
to  regulation  under  the  police  power;  there 
being  no  vested  right  in  any  one  to  eng.ige  in 
tbnt  business. 

[Kd.  Note. — For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent  Dig.  §  1;    Dec.  Dig.  §  !.♦] 


*Por  other  cases  see  same  topic  and  lection  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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8.  iNTOnCATIKO   LlQUOBS    (f  M*)->-I<ICKNSlte 
TO    SEtl/— APPUC-ATION— StWFlGIBNOT. 

Under  an  ordinance  requiring  an  applicant 
for  a  license  to  retail  intoxicating;  liquors  to 
present  to  the  dty  council  a  petition  stating 
the  names  of  applicants,  etc,  an  application 
signed  "Guzsi  Bros.,  by  C.  Qacxi,"  is  insuffi- 
cient. 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ing liquors.  Cent.  Dig.  §  64;   Dec.  Dig.  |  64.*] 

4.  Intoxicating  Liqitoks   (|  74*)— Licenses 
TO    SelI/— Mandamus    to    Compel    Issue— 

PKESBQinSITEB. 

Writ  of  mandate  will  not  issue  to  com- 
pel cit^  officers  to  issue  a  Ucense  to  sell  in- 
toxicating liquors  where  payment  or  tender 
of  the  license  fee  prescribed  b;  ordinance,  a 
condition  precedent  to  the  license,  is  not  al- 
leged. 

(E^.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  J|  74,  75;   Dec.  Dig.  |  74.*] 

6.  Municipal  Cobpobations  (|  112*)— Obdi- 

KANCES— Title— SumciBNCT. 

An  ordinance  entitled  "Relating  to  regn- 
lating  and  licensing  the  business  of  selling  and 
furnishing  of  spirituous,  vinous  and  malt  liq- 
uors in  the  City  of  San  Luis  Obispo,"  and 
another  ordinance  entitled  "An  ordinance  to 
amend  sections  12,  13  and  IS  of  Ordinance  No. 
128.  relating,"  etc.,  sufficiently  expressed  their 
subject-matter  in  the  title  as  required  by  San 
Luis   Obispo  Charter,  art  6,  subaec.  4. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporntions,  Cent  Dig.  K  258-262;  Dec.  Dig. 
f  112.*] 

Appeal  from  Superior  Oonrt,  San  Lois 
Obispo  County;   E<.  P.  Unangst,  Judge. 

Application  by  Glemente  Ouczl  and  anoth- 
er, partners  as  Guzzi  Bros.,  against  A.  Mc- 
AUater  and  others,  for  writ  of  mandate. 
From  a  judgment  denying  the  writ,  plaln- 
tlfTs  appeal.    Affirmed. 

Thomas  Rhodes,  of  San  Luis  Obispo,  for 
appellants.  T.  A.  Norton,  of  San  Luis  Obis- 
po, for  respondents. 

ALLEN,  P.  J.  This  is  an  appeal  from  the 
judgment  of  the  superior  court  of  San  Luis 
Obispo  county  denying  a  writ  of  mandate. 
Petitioners  on  March  16,  1912,  made  appli- 
cation to  the  mayor  and  councllmen  of  San 
Luis  Obispo  for  a  license  to  sell  spirituous 
liquors  in  said  dty,  signing  such  applica- 
tion "Guzzl  Bros.,  by  C.  Guzzl."  On  the 
2&th  of  March  following  the  city  council,  by 
a  resolution  duly  passed,  determined  that  pe- 
titioners were  not  suitable  persons  to  keep 
and  conduct  a  saloon,  and  their  application 
was  denied.  It  appears  from  the  record  that 
a  firm  known  as  Guzzi  Bros,  had  for  several 
years  Immediately  preceding  March,  1912, 
been  engaged  in  the  retail  liquor  business  In 
said  dty.  This  proceeding  was  Instituted 
to  compel  said  council,  under  the  ordinances 
of  said  dty,  to  issue  the  license  applied  for. 
The  city  of  San  Luis  Obispo,  under  the  pro- 
visions of  section  11,  art  11,  of  the  state 
Constitution,  possesses  the  power  to  make 
and  enforce  all  local,  police,  and  other  reg- 
ulations not  in  conflict  with  general  laws. 
Pursuant  thereto,  the  council  enacted  an  or- 
dinance.   No.    128,    entitled:      "Relating    to 


tegmatlng  and  Ucenatngr  tlte  busInMB  of  sell- 
ing and  furnishing  of  spirituous,  Tinons 
and  malt  Uqoors  In  the  City  of  San 'Lais 
Obispo,"  and  subsequently,  on  the  ISth  day 
of  December,  1911,  amended  said  ordinance 
by  Ordinance  No.  15  (N.  S.),  which  was  en- 
titled "An  ordinance  to  amend  sections  12, 
13  and  16  of  Ordinance  No.  128,  relating," 
etc.  These  ordinances,  In  effect,  provided 
that  any  person  desiring  to  enter  into  the 
business  of  retailing  Intoxicating  liquors  mu^ 
procure  a  license,  and  that  no  licenses  shall 
be  Issued  until  a  petition  is  presented  to  the 
city  council,  setting  forth  the  names  of  the 
applicants,  character  and  location  of  busi- 
ness, etc.  They  further  provide  that  if  the 
board  finds  that  the  applicants  are  not  per- 
sons of  good  moral  character,  and  are  not 
sober  and  suitable  persons  to  conduct  the 
place,  or  that  the  proposed  place  for  carry- 
ing on  such  business  is  not  a  suitable  place 
therefor.  It  shall  deny  the  petition.  Section 
15  restricts  the  number  of  retail  licenses  to 
15,  providing,  however,  that  all  persons  hold- 
ing retail  liquor  licenses  at  the  time  the  or- 
dinance goes  into  effect  shall  be  entitled  to  a 
preference  In  the  Issuance  of  licenses,  and 
shall  be  entitled  to  have  tbdr  licenses  renew- 
ed, but  the  holders  of  such  licenses  shall  peti- 
tion the  council  for  a  license  under  the  ordi- 
nance, and  the  coundl  may  grant  or  refuse 
the  same,  as  In  section  13  provided. 

[1-4]  We  are  of  opinion  that  under  the  Con- 
stitution and  the  ordinance  the  question  as 
to  whether  or  not  a  license  should  be  Issued 
for  the  purpose  of  retailing  spirituous  liq- 
uors In  the  dty  is  one  entirely  under  the 
control  of  the  dty  council.  The  sale  of  spiri- 
tuous liquors  Is  a  traffic  and  business  to  be 
regulated  under  the  police  power  conferred 
by  the  Constitution.  There  is  no  vested 
right  in  any  one  to  engage  In  such  traffic 
and  business.  This  has  been  so  repeatedly 
held  that  It  is  unnecessary  to  dte  authorities 
in  support  thereof.  If,  In  the  opinion  of  the 
dty  coundl,  the  public  welfare  demanded 
that  no  license  for  the  sale  of  liquor  be 
granted,  for  a  good  and  suffident  reason,  at 
the  particular  place,  or  to  these  particular 
persons.  It  is  not  within  the  province  of  the 
courts  to  determine  otherwise.  The  appli- 
cation here,  or  petition,  as  it  may  be  term- 
ed, for  the  issuance  of  a  license.  Is  not  In 
conformity  with  the  ordinance;  the  Individ- 
uals composing  the  firm  making  the  appli- 
cation not  being  disclosed.  This  of  Itself,  un- 
der the  ordinance,  would  have  been  a  suffi- 
dent reason  for  denying  the  application ;  In 
addition  to  which  the  ordinance  requires  the 
payment  of  a  license  fee.  There  is  no  allega- 
tion of  any  payment  or  tender  of  such  fee, 
a  condition  precedent  to  the  Issuance  of  a 
license,  and  without  which  payment  a  court 
would  not  make  any  order  in  the  premises. 

[5]  We  see  no  merit  in  the  various  oou- 
tentlons  with  reference  to  irregularity  In  the 
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ordinances.  They  seem  to  have  been  prop- 
erly enacted  and  the  subject  clearly  express- 
ed In  the  title,  as  by  subdivision  4  of  article 
6  of  the  charter  of  the  city  of  San  Luis 
Obispo  required. 

We  are  of  opinion  that  the  superior  court 
properly  sustained  the  demurrer  to  the  peti- 
tion, and  that  Its  Judgment  in  denying  the 
writ  should  be  affirmed;  and  it  Is  bo  or- 
dered. 

We  concur:    JAMBS,  J.;   SHAW,  J. 


TUSTIN  PACKING  CO.  t.  PACIFIC  COAST 
FRUIT  AUCTION  CO.     (Civ.  1,241.) 

(District    Court    of   Appeal,    Second    District, 

California.     Feb.  20,  1913.     On  Petition 

for  Rehearing,  March   19,   1913.) 

1.  FiXADiNG   (I  93*)— Defenses— Inconsist- 

ENCT. 

The  effect  of  denials  contained  in  a  de- 
fense and  constituting  a  complete  answer  to 
the  cause  of  action  sued  on  is  not  destroyed 
through  any  inconsistency  between  such  de- 
nials and  the  allegationg  of  a  second  and  sepa- 
rate defense. 

[Ed.  Note. — For  other  cases,  gee  Pleading, 
Cent  Dig.  §|  189,  190;   Dec.  Dig.  {  93.*] 

2.  Pleading  (|  377*)— Affibmativb  Defens- 
es— JoiNDEB  or  Issue. 

Affirmative  matter  pleaded  by  way  of  de- 
fense is  deemed  to  be  denied,  and,  in  the  ab- 
sence of  proof,  must  be  deemed  untrue. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.   Dig.  SS  1228-1231;    Dec.  Dig.  §  377.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  A.  J.  Buckles,  Judge. 

Action  by  the  Tustin  Packing  Company 
against  the  Padflc  Coast  Fruit  Auction  Com- 
pany. From  a  Judgment  claimed  to  be  in- 
sufficient and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.    Affirmed. 

Wilbur  Bassett,  of  Los  Angeles,  for  appel- 
lant. McFarland  &  Irving  and  Hickcox  & 
Crenshaw,  both  of  Los  Angeles,  for  respond- 

SHAW,  J.  Action  In  assumpsit;  It  being 
alleged  that  defendant  became  indebted  to 
plaintiff  In  the  sum  of  $417.87  for  money  bad 
and  received  to  the  use  and  benefit  of  plain- 
tiff. This  allegation,  except  to  the  extent  of 
1122.97,  which  defendant  admitted  having 
received  for  plaintiff's  use,  was  denied  by 
the  answer;  It  being  affirmatively  alleged 
therein  that  defendant  had,  prior  to  the 
commencement  of  the  suit,  tendered  the  same 
to  plaintiff  and  at  all  times  since  the  making 
of  such  tender  had  been  ready,  able,  and 
willing  to  pay  the  same.  No  evidence  what- 
ever was  offered  by  plaintiff  in  support  of 
the  allegation  of  its  complaint  so  specifical- 
ly denied  by  defendant ;  nor  did  defendant 
offer  any  evidence  other  than  in  support  of 
the  alleged  fact  that  it  had  tendered  to  plain- 
tiff the  $122.97,  admitted  to  have  been  re- 
ceived by  it,  and  which  issue  the  court  found 


in  favor  of  plaintiff.  The  court  gave  Judg- 
ment for  plaintiff  in  the  sum  of  $232,  from 
which,  and  an  order  denying  Its  motion  for 
a  new  trial,  plaintiff  appeals,  claiming  that 
Judgmmt  should  have  been  for  the  full 
amount  saed  for. 

(1,2]  As  stated,  notwithstanding  the  fact 
that  the  allegation  of  the  complaint  as  to  the 
Indebtedness  was,  except  as  to  the  $122.97, 
specifically  denied,  plaintiff  offered  no  evi- 
dence to  sustain  the  same.  Defendant,  how- 
ever, as  a  separate  and  affirmative  defense 
and  by  way  of  counterclaim,  alleged  certain 
matters  with  reference  to  transactions  had 
between  the  parties,  which  appellant  insists 
should  be  construed  as  admissions  in  support 
of  the  allegations  of  the  complaint,  and 
hence,  as  claimed  by  its  counsel,  no  evidence 
was  required  on  its  parL  We  do  not  so  un- 
derstand the  law.  The  denials  of  the  first 
defense  constituted  a  perfect  answer  to  the 
cause  of  action,  and  allegations  in  the  second 
and  separate  defense,  assuming  that  they 
were  inconsistent  with  such  denials,  cannot 
be  regarded  as  destroying  the  effect  thereof 
and  thus  relieve  plaintiff  of  the  burden  of 
proving  its  case.  Snlpsic  Co.  v.  Smith,  7  Oal. 
App.  150,  93  Pac.  1035 ;  Banta  v.  Siller,  121 
Cal.  414,  53  Pac.  935;  McDonald  v.  Southern 
Cal.  Ry.  Co.,  101  CaL  206,  35  Pac.  643,  646. 
"The  effect  of  a  denial  in  one  defense  is  not 
waived  by  the  setting  up  of  affirmative  mat- 
ter in  another  defense."  Light  t.  Stevens, 
8  (3aL  App.  74,  103  Pac.  36L  Moreover,  the 
affirmative  matter  pleaded  by  way  of  de- 
fense is,  under  our  system  of  pleading,  denn- 
ed to  be  denied,  and  hence,  in  the  absence  of 
proof,  must  he  deemed  untrue.  It  devolved 
upon  plaintiff  to  prove  its  alleged  cause  of 
action,  and  this  without  regard  to  the  affir- 
mative matter  set  up  as  the  separate  defense. 
The  appeal  is  without  merit. 

Order  and  Judgment  affirmed. 

We  concur:    ALLEN,  P.  J.;  JAMES,  J. 

On  Petition  for  Rehearing. 

PER  CURIAM.  The  petition  for  a  rehear- 
ing herein  is  denied.  To  our  minds,  the 
letter  referred  to  in  appellant's  brief,  and 
asserted  by  its  counsel  "without  fear  of 
question,  doubt,  or  correction"  to  be  an  ad- 
mission of  plaintiff's  claim,  constitutes  no 
evidence  of  an  admission  on  the  part  of  de- 
fendant of  other  than  an  Indebtedness  of 
$122.97. 


BURNHAM  v.   ABRAHAMSON  et  aL 
(Civ.   1,058.) 
(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.    Feb.  19,  1013.) 

1.  Municipal  Cobfobations  (§  2S2*)— Pub- 
lic Improvements  —  Sidewalks  —  Speci- 
fications—Adoption— Resolution. 

That   a   city  council   had   previously  pre- 
scribed general  specifications  for  cement  side- 
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walks,  which  were  InTalid  because  adopted  b? 
a  resolution  instead  of  ordinance,  did  not  pre- 
vent the  city's  board  of  trustees  from  thereaft- 
er adopting  such  specifications  as  the  special 
plans  and  specifications  for  a  particular  im- 
provement. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i§  750-752;  Dec.  Dig. 
i  2S2.*] 

2.  Municipal  Cobpobations  (|  444*)— Stbeet 

lUPBOVEUENTS  —  SiDEWAI-KS  —  PEBFOBM- 
ANCE  or  WOBX  —  SUPBBINTKNDBNT  OP 
SiBEBTa 

Where  the  construction  of  certain  city  side- 
walks was  done  under  the  direction  of  the  su- 
perintendent of  streets,  as  required  by  Vrooman 
Act  (St.  1885,  p.  151)  i  6,  it  was  immaterial 
that  the  specincations  contained  an  invalid  pro- 
vision requiring  the  work  to  be  done  under  the 
supervision  of  an  inspector  appointed  by  the 
superintendent  of  streets. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $§  1064,  1009;  Dec 
Dig.  §  444.*] 

3.  Appeal  and  Ebbob  (|§  831,  934*)— Appeal 
ON  Judgment  Roll— rEESUMPTioNs. 

On  appeal  from  a  judgment  on  the  judg- 
ment roll  alone,  every  fact  essential  to  support 
the  court's  findings  and  the  judgment  must  be 
presumed  to  have  been  proved. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $§  3728,  3762-3771,  3777- 
3781,  8782;  Dec.  Dig.  §§  931,  934.*] 

4.  Pleading  S  403*)— Complaint— Depects 
— Cube  by  Answeb. 

Where  a  complaint  to  foreclose  a  lien,  bas- 
ed on  an  assessment  for  the  construction  of 
city  sidewalks,  did  not  allege  that  the  sidewalk 
grades  had  been  established,  such  defect  was 
cured  by  an  answer  filed  without  demurrer,  to 
which  the  specifications  for  the  work  were  at- 
tadied,  and  from  which  it  oould  be  inferred 
that  the  grades  had  been  established. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  S§  1343-1347 ;  Dec.  Dig.  §  403.*] 

5.  Municipal  Cobpobations  (§  284*)— Stbeet 
Impeovements— Cement  Sidewalks— Spec- 
ifications—Validity. 

Certain  specifications  for  the  construction 
of  cement  sidewalks  provided  that  all  the  con- 
crete for  the  foundation  or  base  should  be  com- 
posed of  one  part  Portland  cement,  two  parts 
coarse,  clean  sand,  four  parts  of  clean,  hard 
sandstone,  granite,  basalt  porphyry,  or  "other 
close  grained  rock,''  free  from  loam,  clay,  shale, 
or  other  soft  material,  and  that  the  finishing 
material  should  contain  a  sufficient  quantity  of 
lamp  black  "or  other  coloring  material  to  give 
the  finished  work  a  dark  slate  or  brick  red  col- 
or." Held,  that  the  clauses  quoted  did  not  ren- 
der the  specifications  invalid  as  delegating  to 
the  superintendent  of  streets  or  contractor  au- 
thority to  determine  the  material  out  of  which 
the  improvement  should  be  constructed. 

[Bid.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  756;  Dec.  Dig.  § 
284.*] 

6.  Municipal  Cobpobations  (§  444*)  —  1m- 
PBOVEMENTS— Statutes— Construction. 

While  statutes  authorizing  the  making  of 
pnblic  improvements  at  the  expense  of  the  ad- 
joining property  provide  for  the  taking  of  prop- 
erty of  the  citizen  in  invitum,  and  hence  their 
requirements  must  be  strictly  followed,  yet 
courts  are  not  now  disposed  to  sustain  defenses 
to  the  enforcement  of  assessments  for  such  im- 
provements, based  on  technicsQities  having  no 
substance  behind  them. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1064,  1069;  Dec. 
Dig.  i  444.*] 


Appeal  from  Superior  Court;  Alameda 
Comity ;  F.  B.  Ogdeu,  Judge. 

Action  by  C.  D.  Bumbam  against  H.  R.  Ab- 
rahamson  and  others.  Judgment  for  plain- 
tiff, and  defendant  Abraliamson  appeals.  Af- 
firmed. 

Albert  H.  Elliott  and  R.  K.  F.  Soto,  l>oth 
of  San  Francisco,  for  appellant  Franklin  F. 
Nutting,  of  San  Francisco,  for  respondent 

HART,  J.  This  Is  an  action  for  the  fore- 
closure of  a  lien  following  an  assessment  for 
the  construction  of  a  cement  sidewalk  upon 
which  abuts  the  real  property  of  the  appel- 
lant, situated  in  the  town  of  Berkeley.  Judg- 
ment for  the  sum  of  $160.05,  together  with 
interest  thereon  at  the  rate  of  10  per  cent  per 
annum  from  the  30th  day  of  July,  1909, 
*  *  *  and  decreeing  that  said  sums  shall 
be  a  valid  lien  upon  the  real  estate  described 
in  the  complaint  and  that  said  real  property 
shall  be  sold  to  satisfy  said  lien,  was  render- 
ed and  entered.  This  appeal  is  from  the 
judgment  so  rendered  and  entered  on  the 
judgment  roll  alone. 

The  appellant  urges  a  number  of  objections 
to  the  validity  of  the  assessment,  the  most 
important  of  which  is  that  plans  and  specifi- 
cations for  the  work  were  not  legally  adopt- 
ed by  the  board  of  trustees  of  said  town  of 
Berkeley. 

The  complaint  sets  forth  in  detail  the  pro- 
ceedings, as  required  by  the  general  street 
law,  culminating  in  the  construction  of  the 
sidewalk,  the  assessment  and  the  subsequent 
proceedings  authorizing  and  finally  resulting 
In  the  institution  of  this  action.  Paragraph 
7  of  said  complaint  reads:  "That,  before 
passing  the  resolution  for  the  construction  of 
said  work  or  improvement,  plans  and  speci- 
fications and  careful  estimates  of  the  costs 
and  expenses  thereof  had  been  required  by 
it  to  be  furnished  to  said  board  of  trustees 
by  the  town  engineer  of  said  town,  and  si)e- 
cial  specifications  therefor  had  been  furnish- 
ed by  him."  It  is  alleged  that,  after  the 
specifications  referred  to  in  paragraph  7  were 
furnished  the  board  of  trustees  by  the  town 
engineer,  said  board  passed  a  resolution  "de- 
claring that  It  deemed  the  work  to  be  requir- 
ed by  the  public  Interest  and  convenience, 
and  ordering  and  providing  for  said  street 
work  to  be  done,  and,  by  directing  its  clerk  so 
to  do,  caused  said  order  to  be  published  for 
two  days,  and  also  in  like  manner  caused 
notice  thereof,  with  specifications,  to  be  post- 
ed and  kept  posted  conspicuously  for  five 
days  near  the  chamber  door  of  said  board  of 
trustees,  inviting  sealed  proposals  or  bids 
for  doing  the  work  ordered,  and  also  in  like 
manner  caused  notice  of  said  work  inviting 
said  proposals  and  referring  to  the  specifica- 
tions posted  or  on  file  describing  the  work  so 
ordered  to  t>e  done,  to  be  published  for  two 
days,"  etc.  It  Is  then  shown  that  sealed 
proposals  for  said  work  were  received  by  the 
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board ;  that  among  the  proposals  so  received 
was  one  from  the  plaintiff  In  which  he  agreed 
to  do  the  work  "fnlly  in  all  respects  as  re- 
quired by  the  specifications  at  the  following 
prices,  vl2.,  cement  sidewalks,  per  square 
foot,  ISV2  cents;"  that  the  plaintiff's  said 
bid  was  duly  accepted  by  said  board,  and 
that  thereafter,  the  owners  of  three-fourths 
of  the  frontage  of  lots  and  lands  upon  the 
street  whereon  said  work  was  to  be  done  not 
having  within  the  prescribed  time  after  the 
notice  of  the  award  of  the  contract  to  the 
plaintiff  elected  to  take  or  do  the  work  at  the 
price  at  which  the  same  had  been  awarded, 
the  street  superintendent  entered  into  a  writ- 
ten contract  for  said  work  with  the  plaintiff 
in  accordance  with  the  terms  of  his  proposal 
or  bid;  that  the  plaintiff,  by  said  contract, 
agreed  to  begin  said  work  on  the  4th  day  of 
June,  1907,  and  to  complete  the  same  within 
60  days  thereafter,  and  that  he  would  do  and 
perform  all  said  work  "according  to  the  spec- 
iflcatiouB  therein  and  hereinbefore  mention- 
ed, and  under  the  direction  and  to  the  satis- 
faction of  said  street  superintendent,  and 
that  the  materials  used  should  comply  with 
the  sped  flea  tions,"  etc.;  that  "the  plaintiff 
did  and  caused  to  be  done  all  the  work  in 
said  contract  and  specifications  mentioned, 
and  duly  i)erformed  on  his  part  in  every  re- 
spect the  said  work  according  to  the  speci- 
fications and  the  terms  of  the  contract,  and 
with  materials  complying  with  the  speclflca- 
tious,  and  under  the  direction  and  to  the  sat- 
isfaction of  said  superintendent  of  streets," 
etc 

The  answer,  by  specific  averments,  con- 
troverts many  of  the  material  allegations  of 
the  complaint,  denying  that,  before  passing 
the  resolution  therein  mentioned  for  the  con- 
Btructl<m  of  the  work  or  improvements  stat- 
ed, the  town  engineer  was  ever  required  by 
the  board  of  trustees  to  furnish  plans  and 
specifications  or  any  estimates  of  the  coats 
or  expenses  of  said  work,  or,  at  any  time 
during  the  course  of  the  proceedings  set  forth 
in  the  complaint,  did  said  town  engineer  fur- 
nish to  said  board  of  trustees  any  plans  or 
specifications  for,  or  any  estimate  of  the  cost 
or  exi>enses  of,  said  work  or  Improvements, 
etc.  The  answer  then  expressly  admits  that 
the  board  of  trustees  passed  the  resolution  of 
Intention  and  the  resolution  ordering  the 
work  to  be  done,  mentioned  in  paragraphs 
4  and  S,  respectively,  of  the  complaint,  but 
alleges  "that,  in  addition  to  the  substance 
thereof  set  forth  in  said  complaint,  each  of 
said  resolutions  provided  that  said  work,  or 
the  improvements  in  said  complaint  mention- 
ed, sheuld  be  done  in  accordance  with  the 
specifications  contained  in  resolution  1805A" ; 
that  "the  clerk  of  said  board  did  post  and 
publish,  respectively,  notices  inviting  sealed 
proposals  or  bids  for  doing  said  work,  as  al- 
leged in  paragraph  8  of  said  complaint,  but 
that  said  notices,  so  posted  and  published, 
respectively,  each  required  that  said  work 


should  be  done  In  accordance  with  the  sped- 
flcatlons  contained  in  said  resolution  1805A : 
that  the  only  specifications  referred  to  Ic 
such  published  notice,  and  the  only  specifica- 
tions posted  with  said  notice  inviting  said 
proposals  or  bids,  were  those  contained  ai 
said  resolution  180!>A,  which  said  resolutluli 
was  posted  as  and  for  such  speclQcatious 
with  said  notice;"  that  the  only  specifica- 
tions referred  to  or  mentioned  in  the  con- 
tract entered  into  between  the  street  super- 
intendent and  the  contractor  and  In  accord- 
ance with  which  said  work  was  to  be  done 
were  the  specifications  contained  in  said  reso- 
lution'  1805A ;  and  that  "in  said  contract  It 
was  agreed  by  the  plaintiff  herein  that  said 
work  would  be  done  in  accordance  with  said 
specifications."  It  Is  alleged  that  said  resolu- 
tion 1805A  was  passed  and  adopted  by  the 
said  board  of  trustees  on  the  26th  day  of 
February,  1906,  some  months  prior  to  the 
time  at  which  proceedings  were  initiated  by 
the  board  of  trustees  for  the  work  herein 
involved.  Said  resolution  is  made  a  part  of 
the  answer  and  Is  annexed  thereto. 

The  court  found  that  "all  the  allegations 
of  the  plaintiff's  complaint,  excepting  tbosi* 
contained  In  paragraph  7  thereof,  are  true," 
and  that  "all  the  allegations  of  paragraph.^ 
A,  B,  G,  and  D  of  defendant,  H.  R.  Abra- 
hamson's,  answer  are  true";  said  paragraphs 
of  said  answer  referring  to  resolution  lfc05A, 
as  above  Indicated.  The  court  further  found 
that,  prior  to  the  adoption  of  the  resolution 
of  intention,  an  estimate  had  been  furnished 
to  the  board  of  trustees  by  the  town  engineer 
showing  the  number  of  square  feet  of  the 
sidewalk  proposed  to  be  constructed,  and  that 
"said  estimate  ever  since  has  been  and  now 
is  on  file  in  the  office  of  the  clerk  of  said 
board  and  said  town"  ;  that  "by  the  ad(^tion 
of  resolution  1805A,  the  board  of  trustees  of 
the  town  of  Berkeley  did,  in  accordance  with 
law,  prescribe  general  rules  directing  the  su- 
perintendent of  streets  and  the  contractor 
as  to  the  materials  to  be  used  and  the  mode 
of  executing  the  work  on  all  contracts  for 
sidewalks  after  the  date  of  the  adoption  of 
said  resolution,  to  wit,  February  26,  1906; 
that  said  plans  and  spedficatloDs  contained 
in  resolution  1805A  were  at  all  times,  during 
the  proceedings  mentioned  in  plaintiff's  com- 
plaint herein,  on  file  in  the  office  of  the  clerk 
of  the  said  board  of  trustees,  and  by  the  ref- 
erence to  said  plans  and  specifications  in  the 
resolution  of  intention,  and  in  each  of  the 
other  resolutions,  and  notices,  contracts,  and 
other  documents  referred  to  in  said  com- 
plaint, said  board  adopted  the  said  plans  and 
specifications  upon  file  In  said  office  as  and 
for  special  plans  and  specifications  for  the 
particular  work  and  improvements  involved 
in  this  action."^ 

[1]  As  stated,  the  most  important  conten- 
tion of  the  appellant  is  that  the  assessment 
is  void  bec-ause  specifications  were  not  adopt- 
ed and  annexed  to  the  resolution  ordering 
the  work  to  be  done.    The  argument  Is  that. 
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tbe  court  having  fonnd  that  the  only  allega- 
tions of  the  complaint  (paragraph  7)  pretend- 
ing to  dlBClose  that  specifications  were  adopt- 
ed  were  untrue,  tliere  la  nothing  left,  so  far 
as  that  essential  Is  concerned,  to  support  the 
Judgment  But  the  obvious  answer  to  this 
argument  Is  that  the  answer  In  effect  alleges 
that  the  board  of  &u8tees  adopted  for  the 
work  involved  here  certain  spedflcationa 
which,  by  a  resolution,  had  been  previously 
adopted  by  said  board  as  those  according  to 
which  work  of  tbe  character  of  that  concern- 
ed here  was  generally  to  be  d<Hie;  and,  as- 
saming  tlmt  tbe  board  legally  adopted  said 
Bpeciflcatlons  for  tbe  work  In  tbe  present 
case,  then  it  must  be  held  that  the  answer 
supplies  the  defects  of  tbe  complaint  In  that 
respect  and  upholds  the  findings  of  the  court 
that  specifications  were  duly  adopted  by  the 
board  for  the  work.  The  answer,  it  will  be 
recalled,  alleges  that,  "In  addition  to  the 
snbstauce  thereof  set  forth  in  said  complaint, 
each  of  said  resolutions  (referring  to  the 
resolution  of  intention  and  tbe  resolution 
ordering  the  work  to  be  done)  provided  that 
said  werk,  or  tbe  Improvement  in  the  said 
complaint  mentioned,  should  be  done  in  ac- 
cordance with  the  spedflcatlons  contained  in 
resolution  1805A."  This  was,  of  course,  suf- 
ficient to  tender  an  issue  upon  the  matter  of 
the  specifications,  and,  if  found  to  be  true. 
Justified  the  findings  of  the  court  in  that  re- 
gard. But  It  is  insisted  that  the  board  of 
trustees  was  without  legal  authority  to  adopt 
the  specifications  contained  In  resolution 
1805A  as  the  special  spedflcatlons  for  the 
work.  This  contention  is  inspired  by  a' pro- 
vision In  section  6  of  tbe  general  street  law 
and  some  language  referring  to  said  provision 
used  in  the  case  of  Santa  Cruz  Rock  Pave- 
ment Co.  V.  Beaton,  105  CaL  162,  38  Pac.  693. 
Tlie  provision  referred  to  as  contained  in 
8ai<1  section  of  the  street  law  reads:  "Tbe 
dty  coundl  may  by  ordinance  prescribe  gen- 
eral rules  directing  the  superintendent  of 
streets  and  the  contrador  as  to  the  mate- 
rials to  be  nsed,  and  the  mode  of  executing 
the  work  under  all  contracts  thereafter 
made."  The  Supreme  Court,  in  the  case  Just 
mentioned,  holding  against  the  contention 
that  said  provision  was  mandatory  or  that 
it  was  an  imperative  duty  of  the  dty  coun- 
cil to  prescribe  the  general  rules  therein  pro- 
vided for,  declared  that,  -niien  exercising  its 
discretion  under  said  provision  and  prescrib- 
ing general  mles,  the  board  must  do  ao  by 
ordlnanee;  the  Implication  being  that  the 
adoption  of  such  rules  by  resolution  would 
not  constitute  a  oompllanoe  with  the  terms  of 
■aid  provision.  It  is  therefore  the  position 
of  the  appellant  that  the  board  of  trustees 
in  this  case,  having  adopted  as  the  spedflca- 
tlons in  conformity  to  which  the  work  or 
improvements  here  were  to  be  made  those 
general  specificationa  prescribed  by  resolu- 
tion 1805A,  failed  to  prescribe  and  adopt 
legally  any  specifications  whatsoever  herein. 
Of  course,  if  this  position  were  sound,  under 


the  authorities  the  asseisment,  to  foreclose 
which  this  action  was  bnnight,  would  be  in- 
valid and  the  adion  would  fall.  Schwiesau 
V.  Mahon,  110  CaL  S43,  42  Pac  1065;  Diggins 
V.  Mahon,  110  CaL  xvii,  42  Pac.  1066;  Qiay 
V.  Bldiardson,  124  CaL  4fll,  67  Pac.  385. 

But  we  are  of  the  opinion  that  the  conten- 
tion cannot  be  sustained.  The  board,  as  we 
have  seen,  adopted  for  the  work  concerned 
in  this  case  plans  and  spedflcatlons  which  it 
appears  tbe  board  had  previously  attempted 
to  adopt  as  general  plans  and  specifications 
by  which  all  work  of  the  cbaraeter  of  that 
Involved  in  this  case  was  to  be  done  in  the 
town  of  Berkeley.  Conceding  that  the  pre- 
vious or  original  adoption  of  said  plans  and 
spedflcatlons  by  a  resolution  was  a  void  act 
or  one  which  possessed  no  binding  legal  ef- 
fect, still  we  can  perceive  so  legal  objection 
to  the  action  of  ttie  board  in  adopting  them 
as  the  special  plans  and  spedflcatlons  for  a 
particular  work  or  improvement.  In  other 
words,  and  to  make  tbe  proposition  clearer, 
where  the  board  of  trustees  has  adopted 
special  specifications  for  a  particular  work  or 
improvement,  we  cannot  see  that  it  makes 
any  difference,  in  a  legal  aspect,  where  or 
from  what  particular  source  the  board  might 
have  obtained  the  plans  and  specifications 
so  adopted,  where  as  here,  it  is  evident  that 
the  spedflcatlons  had  been  prepared  by  tbe 
engineer  engaged  by  the  town  to  perform 
such  duty.  When  the  board  adopted  the 
plana  and  spedflcatlons  contained  In  resolu- 
tion 1806A  for  the  particular  work  involved 
in  this  action,  such  plans  and  spedflcatlons 
then  became  the  special  plans  and  spedflca- 
tlons for  said  work  in  as  true  a  sense  as 
though  they  had  been  prepared  specially  for 
that  particular  work  and  for  no  other.  Gen- 
eral spedflcatlons,  as  counsel  for  the  appel- 
lant declare,  could  operate  in  such  a  case 
oidy  where  they  bad  been  adopted  by  means 
of  or  through  the  agency  of  an  ordinance 
regularly  passed  by  the  governing  board,  and 
In  such  case  the  spedflcatlons  prescribed 
would  not  be  spedal  as  to  any  particular 
work  to  which  they  applied,  but  the  improve- 
ment would  be  carried  on  under  tbe  general 
rules  thus  laid  down.  And  in  such  case,  as 
counsel  for  the  appellant  concede,  it  is  prob- 
able that  no  reference  to  such  ordinance  in 
the  resolution  of  intention,  the  resolution  or- 
dering the  work  to  be  done,  or  in  the  con- 
tract, would  have  been  necessary,  since  any 
bidder  and  owners  of  property  would  be  ocm- 
clusively  presumed  to  have  knowledge  of  such 
ordinance  and  Its  provisions  (WilUams  v. 
Blsagno,  84  Pac.  640,  641),  i  and.  In  tbe  ab- 
sence of  special  spedflcatlons,  would  be  pre- 
sumed to  know  that  the  work  was  to  be  done 
according  to  tbe  general  spedflcatlans  pre- 
scribed by  tbe  oedinance.  As  stated,  the 
court  found  that  the  plans  and  spei^iflcatlons 
Which  were  found  in  a  document,  called  reeo- 


'  Reported  In  full  in  tbe  Paciflo  Reporter;  re- 
ported as  a  memorandcun  declsloa  without  opinion 
la  100  CaX  xlz.  . 
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lation  1805A,  on  file  In  the  office  of  the  board, 
were  adopted  by  the  board  as  the  special 
plans  and  specifications  for  the  work  de- 
scribed in  the  complaint,  and  this  is  suffi- 
cient to  fully  meet  the  demands  of  the  stat- 
ute In  that  particular;  the  sole  purpose  of 
requiring  speciflcationg  to  be  adopted  being 
to  enable  all  interested  parties  to  secure 
knowledge  of  the  character  and  cost  of  the 
work  proposed  to  be  done. 

[2]  It  is  further  objected  that  the  specifi- 
cations are  void,  because  the  provision  there- 
in requiring  the  work  to  be  done  under  the 
supervision  of  an  inspector,  appointed  by  the 
superintendent  of  streets,  "was  unauthor- 
ized by  the  Vrooman  Act  iSt.  1885,  p.  147)  at 
the  time  of  these  proceedings."  But  the 
court  found  that  the  work  was  done  under 
the  direction  of  the  superintendent  of  streets, 
as  section  6  of  said  act  required,  and  It  is 
to  be  presumed,  In  the  absence  of  any  record 
of  the  evidence,  that  that  finding  found  suffi- 
cient support  In  the  evidence.  Such  being 
the  case,  it  Is  immaterial  whether  the  specifi- 
cations contained  a  provision  with  regard  to 
that  matter  which  could  have  no  legal  efTect 
and  which  was  manifestly  disregarded  in  the 
prosecution  of  the  work. 

The  invalidity  of  the  specifications  is  next 
claimed  because  they  "assume"  that  the  side- 
walk grades  have  been  established,  whereas 
the  complaint  contains  no  allegation  with 
respect  to  that  proposition.  It  cannot  be 
conceived  how  the  assumption  by  the  speci- 
fications of  the  establishment  of  the  sidewalk 
grades  can  have  the  effect  of  invalidating 
said  specifications.  They  no  doubt  thus  as- 
sumed what  was  true  or  what  must  be 
presumed  to  have  been  shown  to  be  true  by 
the  evidence. 

[31  On  an  appeal  from  the  judgment  on 
the  Judgment  roll  alone,  every  fact  essential 
to  t&ie  support  of  the  court's  findings  and  the 
Judgment  must  be  presumed  to  have  been 
proved.  Or,  as  the  rule  is  stated  in  all  the 
cases :  "All  Intendments  will  be  made  in  sup- 
port of  the  Judgment,  and  all  proceedings 
necessary  to  its  validity  will  be  presumed 
to  have  been  regularly  taken;  and  only 
matters  which  might  have  been  presented  to 
the  court  below,  which  would  have  authoriz- 
ed the  Judgment,  will  be  presumed  to  have 
been  thus  presented,  if  the  record  shows 
nothing  to  the  contrary."  Von  Schmidt  v. 
Von  Schmidt,  104  CaL  550,  38  Pac.  361; 
Johnston  v.  Callaghan,  146  Cal.  214,  79  Pac. 
870 ;  Galvln  v.  Palmer,  134  Cal.  427,  66  Pac. 
572;  Butler  v.  Soule,  124  Cal.  73,  56  Pac. 
601;  Segerstrom  t.  Scott,  16  Cal.  App.  256, 
116  Pac.  690;  Ervlng  v.  Napa  Valley  Brew- 
ing Co.,  18  Cal.  App.  135,  140,  122  Pac.  836 ; 
Breeze  v.  Brooks,  97  Cal.  72,  31  Pac.  742, 
22  L.  R.  A.  267;  JEtna  Indem.  Co.  v.  Alta- 
dena  Min.,  etc.,  Co.,  11  CaL  App.  165,  173, 
104  Pac.  470. 

[4]  If  the  fact  that  the  grades  had  been 
established  should  have  been  pleaded  by  the 


plaintiff,  the  defldencT  of  the  complaint  In 
that  particular  was  cured  or  supplied  by  the 
answer,  of  which  the  specifications,  from 
which  it  may  be  inferred  that  the  grades  had 
been  established,  were  made  a  part  This  de- 
fect in  the  complaint  should  have  been  taken 
advantage  of  by  demurrer  thereto.  However, 
on  an  appeal  of  this  character,  the  presump- 
tion is,  as  above  stated,  that  at  the  trial  ev- 
ery fact  essential  to  the  support  of  the  Judg- 
ment was  considered  In  issue  and  sui^orted 
by  evidence. 

[5]  The  specifications  are  also  said  to  be 
defective  and  therefore  invalid  In  that  they 
provide  In  the  alternative  for  the  materials 
to  be  used  In  the  work  (that  is,  they  provide 
that  either  of  several  different  kinds  of  ma- 
terials may  be  used  in  the  construction  of 
the  work),  thus,  as  the  argument  goes,  dele- 
gating to  the  superintendent  of  streets  or  to 
the  contractor  the  discretion  of  determining 
what  particular  kind  or  kinds  of  materials 
may  be  used.  San  Jose  Imp.  Co.  t.  Auzerais, 
106  Cal.  498,  500,  39  Pac.  859;  Stansbury  v. 
White,  121  Cal.  433, 434,  53  Pac.  940 ;  Cal.  Imp. 
Co.  V.  Reynolds,  123  Cal.  88,  92,  55  Pac.  802 ; 
Stocking  V.  Warren  Bros.,  134  Wis.  235,  114 
N.  W.  789. 

The  rule  laid  down  In  the  above  cases  Is 
stated  In  Bolton  v.  GlUeran,  105  Cal.  244,  38 
Pac.  881,  46  Am.  St  Rep.  33,  as  follows: 
"The  legislative  department  of  the  city  has 
no  power  to  delegate  to  any  other  officer  or 
body  the  authority  to  determine  upon  the 
necessity  of  making  such  improvement,  or 
the  character  or  extent  of  any  Improvement 
which  it  may  Itself  direct  to  be  made.  •  *  ♦ 
'It  is  not  competent  for  the  council  to  pass 
an  ordinance  delegating  or  leaving  to  any  of- 
ficer or  committee  of  the  corporation  the 
power  to  determine  the  mode,  manner,  or 
plan  of  the  Improvement'  Dillon  on  Munic- 
ipal Corporations,  |  90.  *  *  •  A  con- 
tract in  terms  like  the  present  gives  to  the 
superintendent  of  streets  the  opportunity  to 
make  the  cost  of  the  Improvement  greater  or 
less,  according  to  his  desire  to  favor  or  in- 
jure the  contractor,  vests  him  with  an  Il- 
legal discretion,  tends  to  prepare  the  way 
for  an  unfair  assessment,  and  opens  wide  the 
door  to  fraud  or  favoritism."  An  additional 
reason  given  In  that  case  for  the  rule  thus 
declared  is  that  definite  information  should 
be  given  as  to  the  work  to  be  done  and  the 
amount  for  which  the  assessment  is  to  be 
made,  in  order  that  the  property  owners,  to 
whom  the  statute  gives  the  right  of  taking 
the  contract  at  the  price  at  which  it  was 
awarded  to  the  contractor,  may  intelligently 
determine  whether  It  will  be  to  their  ad- 
vantage to  take  the  contract  The  foregoing 
views  are  sound  and  unimpeachable,  and,  in 
a  case  where  it  can  be  said  without  question 
that  such  power  as  that  thus  animadverted 
upon  has  been  delegated  to  the  superintend- 
ent of  streets  or  to  the  contractor,  the  as- 
sessment must,  of  course,  be  held  to  be  void. 
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But  It  la  not  to  be  nnderstood  tbat,  In  all 
cases  where  some  discretion  la  conferred 
upon  the  superintendent  of  streets  as  to  the 
materials  to  be  nsed,  the  assessment  for  that 
reason  must  fall.  As  Is  said  in  Chase  v. 
Trout,  146  CaL  365,  80  Pac.  81:  "However 
desirable  it  would  be  to  have  the  precise  de- 
tails of  the  work,  even  to  the  smallest  frac- 
tion, fixed  in  advance  of  the  bids,  so  that  the 
exact  cost  to  the  contractor,  as  well  as  the 
contract  price,  may  be  known  at  the  time 
the  contract  is  let,  it  always  has  been  and 
always  will  be  Impossible  to  do  so."  Again, 
in  Haughawout  v.  Hubbard,  131  Cal.  678,  63 
Paa  1078,  it  is  said :  "To  some  extent  such 
details  must  depend  on  unanticipated  contin- 
gencies of  the  actual  construction.  The  spec- 
ifications  must  therefore  always  fall,  more 
or  less.  In  certainty  or  completeness  of  de- 
tail, and  hence  the  most  accurate  and  detail- 
ed specifications  must  leave  unprovided  for 
many  questions  arising  in  the  course  of  the 
work  as  to  the  kind  and  amount  of  work  or 
materials  and  other  details  of  construction. 
The  giving  of  discretion  to  some  person  as 
to  all  these  details,  the  culverts  possibly  ex- 
cepted, Is  inevitable  in  every  such  work.  If 
not  vested  In  and  exercised  by  the  street 
superintendent.  It  will  be  exercised  by  the 
contractor  himself.  The  statute  recognizes 
this  condition  and  itself  provides  that  the 
work  must  be  done  to  the  satisfaction  of  the 
street  superintendent." 

The  particular  portions  of  the  specifica- 
tions which  it  is  claimed  are  amenable  to 
the  criticism  under  consideration  are  contain- 
ed in  sections  9  and  10  thereof.  Section  9  pro- 
vides that:  "All  concrete  for  the  foundation 
or  base  course  •  •  ♦  of  cement  side- 
walks shall  be  composed  of  one  part  Port- 
land cement,  two  parts  of  coarse,  clean  sand, 
and  four  parts  of  clean,  bard  sandstone, 
granite,  basalt,  porphyry  or  other  close  grain- 
ed rock,  free  from  loam,  clay,  shale  or  other 
soft  material."  That  part  of  section  10  to 
which  objection  is  made  for  the  reason  sug- 
gested provides  that:  "The  finishing  mate- 
rial shall  contain  a  sufficient  quantity  of  lamp 
black  or  other  coloring  material  to  give  the 
finished  work  a  dark  slate  or  brick  red 
color." 

We  are  unable  to  detect  In  these  provisions 
of  the  specifications  the  giving  to  the  super- 
intendent of  streets  or  to  the  contractor  an 
excess  of  authority  or  unauthorized  discre- 
tion in  the  matter  of  the  character  of  the 
materials  to  be  used  In  the  work.  There  is 
nothing  in  the  record  before  us  indicating 
that  there  would  be  any  difference  in  cost  or 
price  between  the  two  different  kinds  of  ma- 
terials from  which  it  is  therein  provided 
that  the  concrete  for  the  foundation  of  the 
sidewalk  shall  be  made,  and  certainly  we 
cannot  take  Judicial  notice  of  the  fact,  if 
it  be  a  fact,  that  the  one  Icind  is  more  ex- 
pensive than  the  other.  Burns  v.  Casey,  13 
DaL  App.  154,  109  Pac.  9^    And  the  same 


observation  applies  to  the  crlttdsm  of  tlie 
provision  with  respect  to  the  coloring  of  the 
materlaL  Nor  can  it  be  said  that,  conceding 
that  the  one  kind  of  material  or  the  one  kind 
of  coloring  would  be  more  expensive  than  the 
other,  the  contractor  was  not  able  to  make  a 
just  and  an  Intelligent  bid  for  the  work  or 
that  the  property  owners  were  not  furnished, 
by  the  specifications  complained  of,  sufficient 
Information  to  enable  them  to  form  an  ap- 
proximately satisfactory  judgment  upon  the 
exact  total  cost  of  the  work  in  any  event 
At  any  rate,  as  stated,  It  cannot  be  said,  aa 
a  matter  of  law,  tbat  the  parts  of  the  sped- 
flcations  here  criticised  confer  upon  either 
the  street  superintendent  or  the  contractor 
an  unauthorized  discretion  as  to  the  matters 
to  which  they  refer.  It  might  be  that  one 
or  the  other  kinds  of  material  may  be  found, 
when  the  work  is  commenced,  not  to  be  as 
available  as  the  other.  Indeed,  many  con- 
tingencies may  arise  in  work  of  this  charac- 
ter which  cannot  be  foreseen,  and  wbidi 
could  not  be  met  or  overcome  In  the  absence 
of  some  discretion  committed  to  the  superin- 
tendent of  streets,  and  In  such  case  the  work 
would  either  have  to  be  stopped  or  the  con- 
tractor proceed  with  it  at  the  peril  of  losing 
the  value  of  his  services  in  the  work  and 
and  the  materials  used  therein. 

[8]  In  considering  the  points  presented  in 
this  case,  we  have  kept  la  mind  the  rule  that 
proceedings  In  taxation  of  the  character  of 
those  Involved  here  are  in  invitum,  and  that 
in  such  cases  It  has  always  been  the  rule 
that  the  requirements  of  the  laws  or  statutes 
prescribing  them  should  be  strictly  observed. 
At  the  same  time  we  have  borne  In  mind  the 
fact  that  the  later  decisions  of  our  Supreme 
Court  have  disclosed  an  inclination  to  frown 
upon  defenses  Interposed  to  the  enforcement 
of  liens  in  cases  of  this  nature,  based  ui>on 
technicalities  having  no  substance  behind 
them.  The  common  and  well-understood 
method  of  enforcing  the  Improvement  of 
streets,  sidewalks,  and  the  buUdlng  of  sew- 
ers, etc.,  is  through  the  laws  passed  by  the 
Legislature  for  that  purpose.  These  laws 
are  mere  police  regulations  and  are  absolute- 
ly essential  to  the  health,  convenience,  and 
comfort  of  all  the  inhabitants  of  a  town  or 
city,  and  the  payment  for  such  improvements 
may  very  properly  be  coerced  against  those 
owning  the  property  directly  benefited  there- 
by. Of  this  power  in  the  municipality,  grant- 
ed to  it  by  the  state,  all  property  owners 
have  full  knowledge  and  purchase  and  own 
their  property  in  towns  and  cities  subject 
thereto.  Therefore,  while  the  tax  thus  au- 
thorized to  be  exacted  is  not  within  the  or- 
dinary taxing  power  of  the  state,  and  the 
doctrine  of  in  invitum  should  be  applied  to 
proceedings  instituted  in  the  exercise  of  the 
right  thus  to  burden  the  property  of  persons, 
still  there  is  no  sound  reason  at  the  bottom 
of  those  propositions  which  would  require 
such  proceedings  to  be  prosecuted  with  a  de- 
gree of  fitrictoeas  in  the  observance  of  the 
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law  authorizing  tbem  that  would  loevitably 
lead,  in  nine  cases  out  of  ten,-  to  the  invalida- 
tion of  an  assessment  made  therein.  As  is 
so  well  said  by  Mr.  Justice  Henshaw  in 
Hau«taawottt  y.  Raymond,  148  CaL  812,  83 
Pac.  53:  "Notwithstanding  that  the  proceed- 
'ings  for  street  worli  and  sewer  work,  like 
proceedings  in  taxation,  are  in  invitum,  and 
that  therefore  a  fairly  strict  and  accurate 
compliance  with  all  the  statutory  requlre- 
naents  is  necessary,  this  Is  the  limit  to  which 
any  court  should  be  expected  to  go  In  dis- 
posing of  the  questions  which  are  involved. 
The  contractor  who  has  honestly  and  sub- 
stantially complied  with  his  contract,  of 
which  the  property  owners  have  received, 
and  will  continue  to  receive,  the  benefit,  is 
quite  as  much  entitled  to  the  protection  of 
the  law  as  are  the  property  owners  them- 
selves, and,  upon  the  other  band,  an  endeav- 
or, even  a  successful  endeavor,  upon  the  part 
of  property  owners  to  defeat  the  Just  claims 
of  such  a  contractor  by  a  resort  to  the  ex- 
treme technicalities  of  the  law  can,  upon  the 
whole,  operate  only  to  the  disadvantage  of 
the  property  owners  themselves,  since  it  nee- 
essarily  tends  to  Increase  the  price  at  which 
any  and  all  future  contractors  will  be  will- 
ing to  engage  in  work,  payment  for  which, 
after  having  been  duly  performed,  is  met  by 
harassment  and  vexatious  delay,  with  the 
prospect  at  the  end  of  utter  failure  of  recov- 
ery." 

The  defendant  In  this  case  has  not  shown 
that  he  has  suffered  substantial  or  any  wrong 
by  reason  of  the  alleged  defects  In  the  pro- 
ceedings leading  to  the  assessment  which  the 
plaintltC  by  this  action ,  seeks  to  enforce 
against  his  property;  nor  does  be  complain 
that  he  has  not  received  and  is  not  now  en- 
Joying  benefits  accruing  to  him  by  reason  of 
the  Improvements  made  upon  his  property  by 
the  labor  and  the  jnaterials  of  the  plaintiff. 
Under  such  circumstances,  and  in  the  ab- 
sence of  a  showing  of  a  substantial  depart- 
ure i^oni  the  provisions  of  the  statute  by  the 
authority  of  which  the  Improvements  were 
made  and  the  assessment  levied,  it  would  re- 
sult In  manifest  injustice  to  disturb  the  judg- 
ment appealed  from. 

For  the  reasons  herein  given,  the  Judgment 
la  afiSrmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 


LILLIS  V.   SILVER  CREKK  &  PANOCHE 

LAND  &  WATKK  CO.  et  al. 

(Civ.   1.0.51.) 

(District  Court  of  Appoal,  Third  District,  Cali- 
fornia. Feb.  19,  1013.  lieliearing  Denied 
by  Supreme  Court  April  19,  1913.) 

1.    REFOBMATIO>f    OF    TnSTBUUEKTS    (8    36*)    — 

Actions— Complaint. 

A   complaint,    alleging   that   plaintiff  was 
the  owner,  and,  as  such,  successor  in  interest 


of  one  H.,  deceased.  In  certain  land  and  water 
rights  appurtenant  thereto,  that  the  water  right 
became  appurtenant  to  the  land  by  virtue  of 
an  agreement  duly  executed,  acknowledged, 
and  recorded,  conveying  to  H.  75  cubic  inchea 
of  water  per  second,  and  that  it  was  intend- 
ed that  such  agreement  should  convey  75  mi- 
ner's inches  instead  of  75  cubic  inches,  but 
that  through  mutual  mistake  the  agreement 
did  not  express  that  Intention,  and  asldng 
a  reformation  to  agree  with  the  alleged  in- 
tention, alleged  by  inference,  under  the  rule 
that  the  pleader  is  presumed  to  have  stated  his 
case  moat  strongly  in  his  favor,  that  plaintiff 
purchased  the  property  after  the  agreement  was 
recorded. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  |f  141-146;  Dec 
Dig.  §  36.*] 

2.  Refobiiation  of  Instruments  (§  43*)  — 
Knowledge  of  Mistake— Pbesuuptionb. 

In  an  action  to  reform  an  agreement  be- 
tween defendant  and  plaintiff's  grantor,  con- 
veying 75  cubic  inches  of  water  per  second  to 
plaintiff's  grantor,  to  conform  to  the  alleged  in- 
tention that  76  miner's  inches  should  be  con- 
veyed, where  it  appeared  that  plaintiff's  gran- 
tor had  used  the  amount  claimed  from  the  date 
of  the  agreement,  was  using  tbat  amount  when 
plaintiff  purchased,  and  that  plaintiff  thereafter 
continued  to  use  that  amount,  it  would  not  be 
presumed,  in  order  to  charge  plaintiff  with  ac- 
tual knowledge  of  the  mistake  at  the  time  of 
hia  purchase,  that  he  purchased  after  a  full 
examination  of  the  title  and  record,  and  conse- 
quently with  full  knowledge  of  the  terma  of  tito 
recorded  agreement 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  |  154;  Dec.  Dig.  { 
43.*] 

3.  Limitation  of  Actions  (§  179*)— Plead- 
INO  IN  Avoidance  of  Defsnsb— Discovebt 
of  Fbaud  OB  Mistake. 

Under  Code  Civ.  Proc.  |  338,  subd.  4,  re- 
quiring actions  for  relief  on  the  ground  of 
fraud  or  mistake  to  l>e  commenced  within  three 
years  after  the  discovery  of  the  facta  constitut- 
ing the  fraud  or  mistalcie,  it  is  not  sufficient  to 
merely  allege  the  discovery  of  the  fact  within 
three  years  or  ignorance  of  the  fact  at  the  time 
of  its  occurrence,  but  the  pleader  must  allege 
the  facts,  time,  and  circumstances,  so  tiuit  the 
court  may  determine  whether  or  not  the  discov- 
ery was  within  the  period  mentioned. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  H  668,  669;  Dec.  Dig.  { 
179.*] 

4.  Limitation  of  Actions  (|  96*)— Knowl- 
edge OF  Mistake— CoNSTBUCTivE  Notice. 

Where  a  conveyance  of  water  rights  by 
mistake  conveyed  only  75  cubic  inches  per  sec- 
ond instead  of  75  miner's  inches,  but  the  gran- 
tee thereafter  used  75  miner's  inches,  was  us- 
ing tliat  quantity  when  he  conveyed  to  a  subse- 
quent grantee,  and  the  subsequent  grantee  con- 
tinued to  use  that  quantity,  the  record  of  the 
agreement  did  not  put  the  subsequent  grantee 
upon  inquiry  within  Civ.  Code,  §  19,  providing 
that  every  person  who  has  actual  notice  of  cir- 
cumstances sufficient  to  put  a  prudent  man  on 
inquiry  as  to  a  particular  fact  has  constructive 
notice  of  the  fact  itself,  if,  by  prosecuting  such 
inquiry,  he  might  have  learned  such  fact,  so  as 
to  bar  an  action  to  reform  the  conveyance  with- 
in three  years  thereafter  under  Code  Civ.  Proc. 
S  3.S8,  subd.  4,  requiring  actions  for  relief  on 
the  ground  of  mistake  to  be  commenced  within 
three  years  after  the  discovery  of  the  facta  con- 
stituting the  mistake. 

[Kd.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §§  337,  475,  476;  Dec. 
Dig.  §  90.*] 
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fk  Befohmatior  or  IvBnsmaam  Q  46*)  — 

Actions— CoMVLAiM. 

In  an  action  to  relorm  an  agreement  con- 
veying to  plaintitTs  grantor  all  of  the  water 
flowing  in  defendantiB  canal  across  plaintiff's 
grantor's  land  whenever  the  quantity  of  water 
so  flowing  did  not  exceed  75  cable  inches  per 
second,  so  as  to  convey  75  miner'n  inches  in- 
stead of  75  cable  inches,  a  complaint,  alleging 
that  plaintiff  and  his  grantor  had  ever  since 
•och  agreement  diverted  by  means  of  a  lateral 
ditch  sufficient  to  carry  75  miner's  inches  of 
water,  "said  water  and  said  quantity  thereof," 
was  snfficient  as  against  a  contention  that  it 
did  not  show  that  either  76  cubic  inches  or  75 
miner's  inches  bad  ever  flowed  in  such  canal. 

[£d.  Note. — For  other  case^,  see  Beformation 
of  Instruments,  Cent.  Dig.  )}  157-193;  Dec 
Dig.  §  45.»] 

8.  Reforuation  or  Instbovknib  Q  36*)  — 

Actions— CoMPLAiHT. 

In  an  action  to  reform  a  convsysnce  of  75 
cnbic  inches  of  water,  so  as  to  convey  75  mi- 
ner's inches,  a  complaint  alleging  that  there 
was  growing  on  plaintiff's  land  to  which  the 
water  right  was  appurtenant  about  30  acres  of 
alfalfa  and  other  crops  which  needed  and  would 
continue  to  need  water,  that  water  therefor 
could  not  be  procured  from  any  other  source, 
and  that,  unless  water  was  allowed  to  flow 
through  plaintiff's  ditch  in  the  quantity  and 
amoant  claimed,  such  alfalfa  would  be  destroy- 
ed and  plaintin  would  suffer  irreparable  dam- 
age, sufficiently  alleged  damage  or  injury  from 
such  mistake. 

[Bd.  Note. — For  other  cases,  see  Beformatioa 
of  laatrumenU,  Cent  Dig.  U  141-146;  Dec. 
Dis.  I  36.*] 

7.  Rkfobmatior  or  Ikstbuickntb  (i  2*>— Dx- 

rBNSEs— Lack  or  Injubt. 

Where  a  conveyance  of  water  lights  by 
mistake  conveyed  only  75  cubic  inches  instead 
of  75  miner's  inches,  the  grantee's  right  to  a 
reformation  of  the  contract  did  not  necessarily 
depend  upon  a  showing  of  actual  injury. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  IS  2,  3;  Dec.  Dig. 
f  2.*] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;  H.  Z.  Austin,  Judge. 

Action  by  S.  O.  Lillls  against  tbe  Silver 
Creek  &  Panoche  Land  &  Water  Company 
and  others.  From  a  Judgment  sustaining  de- 
morrers  to  the  amended  complaint,  plaintiff 
appeals.  Reversed,  with  directions  to  over- 
rule demarrers. 

Sntberland  &  Barbour,  of  Fresno,  for  appel- 
lant. L.  Ik  Cory,  of  Fresno,  for  respondent 
Silver  Creek  &  P.  Land  &  Water  Co.  Briggs 
&  Hndner,  of  Holllster,'for  other  respondents. 

CHIPMAN,  p.  J.  This  is  an  action  for  the 
reformation  of  a  certain  contract  for  the  use 
of  water  which,  by  alleged  mutual  mistake, 
was  made  to  read  "76  cubic  Inches  flowing 
per  second,"  whereas  It  should  have  read 
"75  miner's  Inches";  that  the  right  to  take 
said  last-mentioned  amount  of  water  be  de- 
clared to  be  an  appurtenance  to  land  described 
In  the  complaint,  to  wit,  lots  1,  2,  6,  7,  and  10 
In  section  15,  township  15  S.,  range  12  E!., 
Mount  Diablo  base  and  meridian;  that  de- 
fendants be  forever  enjoined  from  Interfer- 
tag  with  plaintiff's  use  of  said  water  on  his 


said  land  and,  pending  the  action,  that  da- 
fendants  be  restrained  from  interfering  with 
plaintiff  In  removing  the  obstruction  which  It 
la  alleged  defendants  have  placed  in  the  ditch 
conveying  said  water  to  plalntUTs  land. 

The  demurrers  of  the  respective  defend- 
ants to  plalntUTa  amended  complaint  wera 
sustained,  and  plaintiff  failing  farther  1» 
amend.  Judgment  passed  for  defendants,  from 
which  plaintiff  appeals. 

The  grounds  of  the  demarrers  are:  First, 
that  the  facts  alleged  are  insuffldent  to  con* 
stitnte  a  cause  of  action;  seccHid,  that  two 
causes  of  action  are  Improperly  united,  to 
wit,  one  to  reform  a  contract  and  one  for 
violation  of  contract,  and  are  not  separately 
stated;  third,  that  there  Is  a  nonjoinder  of 
parties.  In  that  William  J.  Hayes  is  a  neces- 
sary  defendant;  fourth,  that  the  action  is 
barred  by  subdivision  4,  |  338,  of  the  Code  of 
OlvU  Procedure,  and  subdivision  1,  f  337, 
and  by  section  343  of  the  Code  of  CAvU  Pro- 
cedure, 

It  Is  alleged  In  the  amended  complaint: 

That  plaintiff  Is  the  owner  in  fee  and  en- 
titled to  the  possession  of  certain  land  in 
Fresno  county,  above  described,  and  as  such 
owner  is  the  successor  In  Interest  of  (me  Wil- 
liam 3.  Hayea,  now  deceased,  and  has  suc- 
ceeded to  the  entire  title  and  interest  of  said 
Hayea  In  the  land  and  appurtenances;  that 
plaintiff  Is  also  the  owner  and  entitled  to  the 
use  and  possession  as. an  appurtenance  to 
said  land  "of  the  right  to  take  and  use  upon 
said  land,  the  water  of  Panoche  creek  flow- 
ing In  the  certain  water  ditch  or  canal  begin- 
ning at  Panoche  creek  In  section  16,  town- 
ship 15  S.,  range  12  B.,  and  running  In  a 
northeasterly  direction  on  the  land  of  the 
plaintifl  above  described,  to  the  extent  of 
seventy-five  (75)  miner's  Inches  of  said  wa- 
ter." 

"(4)  That  the  right  to  use  said  water  be- 
came and  was  an  appurtenance  to  said  land 
by  virtue  of  an  agreement  entered  into  on 
the  3d  day  of  March,  1904,  between  the  de- 
fendant Silver  Creek  &  Panoche  Land  St 
Water  Company,  and  William  J.  Hayes,  pred- 
ecessor In  title  of  the  plaintiff  herein  as 
aforesaid;  and  that  said  agreement  is  In  the 
words  and  figures  following,  to  wit" 

Then  follows.  In  hsec  verba,  a  copy  of  an 
agreement,  dated  March  3,  1904,  between  de- 
fendant the  Silver  Creek  &  Panoche  Land  & 
Water  Company  (hereinafter  referred  to  as 
the  Panoche  Water  Company)  and  W.  J. 
Hayes.  It  recites  that  the  Panoche  Water 
Company  Is  the  owner  of  a  certain  water 
ditch  or  canal  "beginning  at  Panoche  creek" 
and  running  as  above  described  "on  lands  of 
the  second  party"  (the  lands  above  referred 
to) ;  that  for  the  purpose  of  settling  certain 
differences  which  have  arisen  between  the 
parties  'It  Is  hereby  understood  and  agreed 
that  the  second  party  Is  entitled  to  use  upon 
any  portion,  of  said  land  the  water  flowing 
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In  flfst  party's  canal  from  said  Panoche  creek 
at  all  times  when  the  quantity  of  water  flow- 
ing therein  does  not  exceed  75  cubic  inches 
flowing  per  second  when  the  same  reaches  the 
land  of  said  second  party";  second  party 
grants  to  first  party  all  of  his  right  to  the 
waters  of  said  creeb  in  excess  of  75  cubic 
Inches  flowing  per  second  and  a  right  of  way 
for  said  ditch  oyer  the  land  of  second  party ; 
said  75  cubic  Inches  of  water  to  be  used  by 
second  party,  It  is  agreed,  shall  flow  In  said 
ditch  or  canal  and  "first  party  is  to  place  a 
gate  or  weir  in  said  canal  and  ditch  at  a 
point  near  the  dividing  line  between  said 
lots  6  and  7  sufficient  in  dimension  and  by 
means  of  which  said  75  cubic  Inches  of  water 
as  aforesaid  may  be  diverted  from  said  ditch 
or  canal  upon  the  lands  of  said  party  of  the 
second  part" ;  whenever  second  party  is  not 
using  said  75  cubic  inches  of  water,  the  same 
shall  be  allowed  to  flow  down  said  canal  of 
first  party. 

This  agreement  was  duly  executed  and  ac- 
knowledged, and  was  recorded  on  November 
2,  1905.  It  is  alleged  that  at  and  before  the 
execution  of  said  agreement  said  defendant 
the  Panoche  Water  Company  and  said  Hayes 
"intended  that  said  contract  or  said  written 
memorandum  thereof  should  mean,  and  that 
the  legal  consequence  thereof  should  be,  that 
said  Hayes  should  be  entitled  to  take  from 
said  canal  or  ditch  and  for  use  upon  said 
land,  water  to  the  amount  and  quantity  of 
seventy-five  (75)  miner's  inches  thereof" ;  that 
through  the  mutual  mistake  of  said  parties 
to  said  written  agreement  said  agreement 
does  not  truly  express  the  intention  of 
said  parties  or  what  were  intended  to  be 
its  legal  consequences;  that  said  parties 
intended  that  said  agreement  should  give  to 
said  Hayes  the  perpetual  right  to  take  from 
said  canal  and  use  upon  said  land,  "ail  the 
water  flowing  in  said  canal  from  Panoche 
creek  at  all  times  when  the  quantity  of  wa- 
ter flowing  therein  does  not  exceed  seven- 
ty-flve  (75)  miner's  Inches  when  the  same 
reaches  the  land  then  owned  by  said  Hayes 
and  now  owned  by  plaintiff  as  aforesaid; 
that  it  was  not  the  intention  of  said  parties 
that  the  expression  '75  cubic  inches  flowing 
per  second'  should  be  used  in  said  agreement 
In  defining  the  quantity  of  water  to  which 
said  Hayes  should  be  entitled  to  divert ;  that 
said  words  were  written  in  said  agreement 
by  mutual  mistake  of  the  parties  thereto," 
In  lieu  of  which  said  words  their  intention 
was  to  use  the  words  "75  miner's  Inches." 
It  is  then  alleged  that  pursuant  to  said  agree- 
ment "and  In  conformity  with  the  real  in- 
tention of  the  parties  thereto,  as  hereinbefore 
set  forth  and  alleged,  and  ever  since  the  ex- 
ecution of  said  agreement,  and  down  to  the 
2d  day  of  January,  1910,  the  plaintiff  and 
his  predecessor  in  title  have  taken  water 
from  said  main  ditch  or  canal  for  the  irriga- 
tion of  the  land  of  plaintiff  above  described; 
that  during  all  of  said  period  said  water  has 


been  diverted  from  said  main  water  ditch  or 
canal  through  and  by  means  of  a  lateral 
ditch  sufficient  in  size  to  carry  seventy-flve 
(75)  miner's  inches  of  water;  anS  that  said 
water  and  said  quantity  thereof  has  been  di- 
verted through  and  by  means  of  said  lateral 
ditch  and  used  by  plaintiff  and  his  said  pred- 
ecessor in  title  during  the  irrigating  season 
in  each  year  since  the  execution  of  said  con- 
tract, and  whenever  said  water  has  been 
needed  for  the  irrigation  of  the  land  now 
owned  by  plaintiff  as  aforesaid";  that  on 
plaintiff's  said  land  there  is  now  growing 
at)OQt  30  acres  of  alfalfa,  and  that  there  is 
now  needed  and  will  continue  to  be  needed 
water  for  the  purpose  of  irrigating  said  al- 
falfa and  other  crops,  and  that  water  there- 
for cannot  be  procured  from  any  other  source 
and  unless  water  is  allowed  to  flow  through 
said  ditch  in  quantity  and  amount  as  afore- 
said the  said  alfalfa  will  be  destroyed  and 
plaintiff  suffer  irreparable  damage;  that  de- 
fendant Belmore  Land  &  Water  Company 
(hereinafter  called  the  Belmore  Water  Com- 
pany) has  or  claims  to  have  succeeded  to  the 
rights  and  interest  of  defendant,  said  Pan- 
oche Water  Company,  In  and  to  the  ditch  or 
canal  above  described,  and  defendant  Bank 
of  HoUister  has  or  claims  to  have,  but  with- 
out right,  a  lien  upon  the  interest  of  said 
Panoche  Water  Company ;  that  both  said  de- 
fendants, the  Belmore  Water  Company  and 
Bank  of  Holllster,  "acquired  and  took  such 
interest  as  they  possess  in  and  to  the  ditch 
or  canal  described  in  paragraph  3  of  this  sec- 
ond amended  complaint  and  in  the  agreement 
set  forth  in  paragraph  4  of  said  complaint, 
with  full  knowledge  and  notice  of  the  right 
of  plaintiff  to  take  water  therefrom  as  here- 
inabove allied  and  with  full  knowledge  and 
notice  that  the  true  intention  of  the  parties 
to  said  agreement  between  WUllam  J.  Hayes 
and  the  defendant  Silver  Creek  &  Panoche 
Land  &  Water  Company  was  as  set  forth  In 
paragraphs  5  and  6  of  this  second  amended 
complaint" 

"(9)  That,  unless  restrained  by  order  of  the 
court,  the  defendant  Belmore  Land  &  Water 
Company,  without  any  right,  and  against  the 
will  of  the  plaintiff,  erected  an  obstruction 
in  said  lateral  ditch  at  the  point  where  the 
same  diverts  water  from  said  main  water 
ditch  or  canal,  by  reason  of  which  water  was 
and  now  is  prevented  from  passing  from  the 
said  main  water  ditch  or  canal  to  the  land  of 
the  plaintiff  above  described,  and  that  by  rea- 
son of  such  obstruction  to  the  flow  of  water 
plaintiff  has  been  deprived  of  all  water  neces- 
sary to  irrigate  said  alfalfa.    ♦    ♦    • 

"(11)  That,  unless  restrained  by  order  of 
the  court,  the  defendant  will  continue  to 
prevent  the  flow  of  water  from  said  main 
water  ditch  or  canal  and  into  said  lateral 
ditch,  and  that  the  plaintiff  has  no  plain, 
speedy,  or  adequate  remedy  at  law  in  the 
premises. 

"(12)  That  the  facta  cousUtuting  the  aald 
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mistake  were  not  discovered  by  the  plaintiff, 
nor  by  any  predecessor  In  title  of  the  plain- 
tiff, more  than  three  years  prior  to  the  com- 
mencement of  this  action;  that  said  facts 
and  said  mistake  were  discovered  by  the 
plaintiff  on  or  about  the  2d  day  of  January, 
1910,  and  said  facts  and  said  mistake  were 
unknown  to  the  plaintiff  and  to  hla  predeces- 
sors In  title  prior  to  said  date." 

[1]  It  Is  conceded  that  the  action  was 
commenced  March  15,  1910.  It  does  not  ap- 
pear from  the  complaint  when  plaintiff  be- 
came the  owner  of  the  land  and  Its  ap- 
purtenances. It  Is  stated  in  the  brief  of 
respondent  the  Panoche  Water  Company  that 
at  the  argument  In  the  lower  court,  and  is 
not  now  denied,  plaintiff  admitted  that  he 
purchased  the  property  after  said  agreement 
was  recorded.  This  fact,  whatever  may  be 
Its  significance,  would  seem  to  follow  as  a 
Just  Inference  from  the  rule  that  the  pleader 
is  presumed  to  have  stated  his  case  most 
strongly  In  his  favor. 

[2]  We  do  not  think,  however,  as  Is  claim- 
ed in  the  brief  of  respondents,  that  it  must 
be  presumed  that  appellant  "as  a  man  of 
ordinary  business  capacity  made  his  pur- 
chase after  full  examination  of  title  and 
record  thereof  and  consequently  made  bis 
purchase  with  full  knowledge  of  the  terms  of 
the  agreement"  which  "gave  the  right  to 
Hayes  of  only  75  cubic  inches  of  water  per 
second." 

It  Is  by  no  means  unusual  for  purchases  of 
land  to  be  made  without  a  "full  examina- 
tion," or  aided  by  any  examination,  of  the 
record  title.  This  agreement  was  recorded 
in  "Vol.  51  of  Covenants"  and  not  the  vol- 
nme  of  deeds.  Plaintiff  may  have  been  sat- 
Isfled  with  the  title  as  represented  by  the 
grantor.  So  far  as  the  water  right  is  con- 
cerned, he  alleges  that  his  grantor  had  used 
the  amount  claimed  from  the  date  of  said 
agreement  and  was  using  that  amount  of 
water  when  plaintiff  purchased  the  land  and 
tliat  plaintiff  thereafter  continued  so  to  use 
It  until  January  2,  1910,  when  he  made  his 
discovery  of  the  alleged  mistake.  Finding 
the  water  in  use  on  the  land,  which  be  now 
claims,  he  might  even  "as  a  man  of  ordi- 
nary business  capacity,"  without  necessarily 
forfeiting  his  rights  to  reform  his  deed  for 
fraud  or  mistake,  assume  that  the  title  to 
the  land  carried  with  It  the  water  In  use 
on  It. 

[3]  The  objection  principally  urged  Is  that 
the  action  Is  barred  by  subdivision  4  of  sec- 
tion 338,  Code  of  Civil  Procedure,  which 
provides  that  an  action  for  relief  on  the 
groimd  of  fraud  or  mistake  must  be  com- 
menced within  three  years  after  the  discov- 
ery by  the  aggrieved  i)arty  of  the  facts  con- 
stituting the  fraud  or  mistake.  Contending 
counsel  agree  that,  for  the  purposes  of  the 
demarrer  under  said  section,  "fraud  and 
mistake  are  In  the  same  category,"  and  that 
the  decisions  applicable  to  the  one  are  ap- 


plicable to  the  other.  Appellant  also  con- 
cedes that  respondents  correctly  state  the 
rule  as  follows:  "That  it  is  not  sufiBclent  for 
the  pleader  to  aver  the  mere  discovery  of 
the  fact  within  three  years,  nor  mere  ignor- 
ance of  the  fact  at  the  time  of  Its  occurrence, 
but  be  must  allege  the  facts,  time,  and  cir- 
cumstances so  that  the  court  may  determine 
from  the  allegations  of  the  complaint  wheth- 
er or  not  the  discovery  was  within  the  peri- 
od mentioned."  This  concession  dispenses 
with  the  necessity  of  (juotlng  from  the  cases 
supporting  the  rule  as  thus  stated.  Oastro  v. 
GeU,  110  Cal.  295,  42  Pac.  804,  62  Am.  St 
Rep.  84;  People  v.  Blankenship,  52  CaL  619; 
People  T.  Noyo  Lumber  Co.,  99  CaL  459,  84 
Pac.  96 ;  Lady  Washington  C.  Co.  v.  Wood, 
113  Cal.  482,  45  Pac.  809;  Barling  ▼.  New- 
lands,  112  Cal.  500,  44  Pac.  810.  In  the  case 
of  Tarke  v.  Bingham,  123  CaL  168,  55  Pac. 
758,  it  was  said:  "That  It  is  not  sufficient 
for  the  plaintiff  in  such  an  action  merely  to 
plead  or  prove  his  Ignorance  at  one  time  and 
his  discovery  or  knowledge  at  another,  and 
that  where  be  Is  required  to  plead  It  is  in- 
cumbmt  upon  bfan  to  show  diligence,  and 
that  he  has  not  failed  to  avail  himself  at 
sources  of  Information  of  which  he  .bad 
knowledge,  and  to  Investigate  whi(di  was  a 
duty  Incumbent  upon  him..  This  Is  but  the 
declaration  of  the  equitable  rule  enunciated 
in  section  19  of  the  Civil  Oode:  'Every  per- 
son who  has  'actual  notice  of  circumstances 
sufficient'  to  put  a  prudent  man  upon,  bis  in- 
quiry as  to  a  particular  fact,  has  construc- 
tive notice  of  the  fact  itself  In  all  cases  in 
which  by  prosecuting  such  inquiry  he  might 
have  learned  such  fact' " 

[4]  The  argument  of  respondents  Is  that 
the  agreement  w»b  of  reoord  when  appellant 
purchased  and  was  constructive  notice  of 
its  provisions;  that  the  quantity  of  water 
Is  mentioned  therein  nine  sex>arate  times, 
and  could  not  have  escaped  notice  had  ap- 
pellant examined  the  Instrument  which  It 
was  hla  duty  to  do  before  purchasing ;  that 
having  this  means  of  knowledge  he  was  as  a 
prudent  man  put  upon  inquiry  and  bad  he 
proseci^ted  it  be  would  have  learned  the  fact 
The  equitable  rule,  as  declared  in  section 
19  of  the  Civil  Code,  presupposes  that  the 
person  has  "actual  notice  of  circumstances 
sufficient  to  put  a  prudent  man  upon  his  in- 
quiry as  to  a  particular  fact,"  in  this  case 
the  particular  fact  The  particular  fact  here 
was  the  quantity  of  water  appurtenant  to 
the  land.  The  circumstance  relied  on  by 
respondents  Is  the  recording  of  the  agree- 
ment Obviously  that  alone  Is  not  sufficient ; 
for,  if  sufficient  notice,  no  contract  could  be 
reformed  after  the  lapse  of  three  years  from 
the  date  of  its  recordation,  uo  matter  what 
the  real  Intention  of  the  parties  was.  "The 
recording  of  an  Instrument  is  not  required  In 
order  to  charge  the  parties  thereto  with  no- 
tice of  Its  contents,  but  for  an  entirely  dif- 
ferent purpose.    Having  executed  It  they  are 
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IHregnmea  to  know  Its  proTisions ;  and,  if  the 
mere  recording  of  an  instrument  is  to  be 
considered  as  notice,  tben  the  grantee  may 
always  set  the  statute  of  limitations  in  mo- 
tion by  filing  the  instrument  in  the  proi)er 
office.  No  such  rule  has  been  recognized  by 
courts  of  equity."  American  Mln.  Co.  v. 
Basin,  etc.,  Mln.  Co.,  ZQ  Mont  476,  IW  Paa 
525,  24  L.  R.  A.  (N.  S.)  305:  Forsyth  v- 
Easterday,  83  Neb.  887,  89  N.  W.  409;  Hart 
y.  Walton,  9  Cal.  App.  502,  89  Pac.  719. 
"When  accompanied  by  certain  circumstanc- 
es sufficient  to  put  a  person  of  ordinary  in- 
telligence or  prudence  upon  inquiry,  which 
if  pursued  would  lead  to  a  discovery  of  the 
fraud,  the  statute  begins  to  run  from  the 
recording  of  the  deed,  but  not  otherwise." 
Jones  ▼.  Danforth,  71  Neb.  722,  99  N.  W. 
495.  Assuming  the  truth  of  the  averments 
in  the  complaint,  as  we  must  on  demurrer, 
the  drcnmatances  here  were  calculated  to 
alienee  all  Inqniry.  Hayes,  the  grantee  of 
the  right,  went  into  the  immediate  posses- 
sion and  use  of  the  water  granted  and  con- 
tinued its  use  until  taken  up  by  his  grantee, 
plaintiff,  who  continued  its  use  until  the 
discovery,  and  this  discovery  was  brought 
about  by  the  act  of  the  grantor,  for  the  first 
time  during  this  period,  asserting  any  right 
nnder  its  literal  construction  of  agreement. 
In  this  agreement  the  grantor  was  "to  place 
a  gate  or  weir  In  said  canal  and  ditch  at  a 
point  near  the  dividing  line  between  said 
lots  6  and  7  (plaintiff's  land)  sufficient  In 
dimensions  and  by  means  of  which  said  7S 
cubic  inches  of  water  as  aforesaid  may  be 
diverted  from  said  canal  and  ditch  upon  the 
lands  of  said  party  of  the  second  part."  In 
keeping  this  covenant  defendant  the  Panoche 
Water  Company  must  have  either  placed  a 
gate  of  dimensions  sufficient  to  pass  75  min- 
er's inches  instead  of  75  cubic  inches,  or 
have  allowed  Its  grantee  to  do  so,  otherwise 
he  and  his  successor  in  interest  could  not 
have  done  what  it  la  alleged  they  did,  to 
wit,  appropriated  and  used  75  miner's  Inches 
of  water.  We  are  clearly  of  the  opinion  that 
the  circumstances  were  not  such  as  to  put 
plaintiff  upon  inquiry  in  the  sense  Implied 
by  the  rule  enunciated  in  section  19  of  the 
OIvll  Code. 

(S-71  The  facts  alleged  to  be  lacking  in 
the  complaint  to  make  it  sufficient  are  thus 
stated:  (a)  That  it  does  not  appear  when 
plaintiff  claims  to  have  acquired  title  to  the 
land  and  water.  Plaintiff  claims  as  the  suc- 
cessor in  Interest  of  Hayes  and  admits,  what 
may  justly  be  inferred  from  the  complaint, 
that  he  acquired  title  after  the  agreement 
was  recorded;  (b)  that  It  Is  not  expressly 
averred  that  there  ever  has  been  75  cubic 
Inches  or  75  miner's  Inches  of  water  flow- 
ing In  the  canal  from  Panoche  creek.  Plain- 
tiff avers  that,  pursuant  to  said  agreement, 
the  plaintiff  and  his  predecessor  In  title  have 
taken  water  from  said  main  ditch  for  the 


irrigation  of  said  land  through  a  ditch  ot 
cnpadty  sufficient  to  carry  75  miner's  Inches 
of  water,  "and  tliat  said  water  and  said 
quantity  has  been  diverted  through  and  by 
means  of  said  lateral  ditch  and  used  by 
plaintiff  and  his  predecessor  in  title  during 
the  irrigating  season  in  each  year  since  the 
execution  of  said  contract"  The  contract 
gives  plaintiff  the  right  to  use  the  water 
flowing  through  said  canal  when  it  does  not 
exceed  the  quantity  named  and  the  excess  is 
reserved  to  the  Panoche  Water  Company's 
use.  It  would  thus  api>ear  to  be  no  particu- 
lar concern  of  plaintiff  what  the  quantity 
might  be;  (c)  that  plaintiff  had  no  knowl- 
edge or  notice  of  any  mistake  in  the  con- 
tract as  to  the  amount  of  water  to  which  he 
was  entitled  as  Hayes'  successor.  Plaintiff 
states  that  said  mistake  was  not  discovered 
by  him  or  his  predecessor  until  January  2, 
1910.  The  point  has  already  been  consider- 
ed; (d)  nor  has  he  alleged  that  because  of 
any  mistake  he  has  been  damaged  or  injured. 
It  Is  shown  by  the  complaint  that  the  water 
was  intended  to  be  used  on  the  land  for  ir- 
rigating purposes;  that  to  be  deprived  of 
it  would  work  irreparable  Injury.  The  quan- 
tity mentioned  in  the  contract  would  hardly 
be  sufficient  to  find  its  way  through  a  ditch 
during  the  irrigating  season  and  the  differ- 
ence between  75  cubic  inches  and  75  miner's 
Inches  is  so  great  as  to  Import  damage.  Be- 
sides, if  the  parties  intended  that  the  con- 
tract should  convey  the  right  to  75  miner's 
Inches  and  by  mistake  only  75  cubic  inches 
were  conveyed,  the  right  to  reform  the  con- 
tract would  not  necessarily  depend  upon 
showing  actual  injury. 

Our  conclusion  Is  that  the  complaint  is 
sufficient  to  withstand  the  general  demurrers, 
and  that  the  statute  of  limitations  applicable 
does  not  bar  the  action. 

The  Judgment  is  reversed,  with  directions 
to  overrule  the  demurrers. 

We  concur     HART,  J.     BURNETT,  J. 


FLORES  et  al.  v.  STONE  et  al.  (two  cases). 
(Civ.  1,082,  1,083.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. Feb.  5,  1913.  RebeaTinfr  Denied 
March  6,  1913.  Denied  by  Supreme  Court 
April  5,  1913.) 

1.  ClIAnEI-  MOBTOAOEB   (§   120*)— R10HT8  o» 

I^ORT*QAOGE 

Under  Civ.  Code,  S  2888,  providing  that  a 
lien  or  contract  for  a  lien  transfers  no  title,  a 
cbattel  mortgagee  has  merely  a  lien  on  the 
mortgai^ed  property  as  security  for  the  payment 
of  bis  debt 

fEd.    Note.— For    other    cases,    see    Chattel 
Mortgages,  Cent  Dig.  §  216;  Dec  Dig.  {  120.*1 

2.  Chattel  Mortgages  (§  130*)— Rights  of 
Mortgagee — Actions. 

Though  a  cbattel  mortgagee  may  maintain 
only  one  action  as  provided  in  Code  Civ.  Proc. 
§  726,  for  the  recovery  of  the  debt  secured,  he 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Reo'r  lodexoi 
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may  attach  the  property  for  an  unsecured  debt 
without  thereby  waiving  his  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  ${  220-226;  Dec.  Dig.  § 
136.»] 

3.  Chattel  Mobtoaoks  (|  136*)— Assignee- 
Actions. 

An  action  by  am  assignee  of  a  chattel  mort- 
gage agaiikst  the  mortgagor  for  an  unsecured 
debt,  and  a  levy  of  an  attachment  on  the  mort- 
gaged property,  do  not  amount  to  a  waiver  of 
the  lien  of  the  mortgage  nor  deprive  the  as^ 
signee  of  the  right  to  enforce  payment  of  the 
secured  debt. 

[£d.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  |f  220-226;  Dec.  Dig.  { 
136.*1 

4.  CHATntt  MOBTOAGBB  ({  249*)— ASSIGNEB— 

Actions. 

CHv.  Code.  If  2968-2870,  providing  that 
mortgaged  chattels  may  be  taken  under  attach- 
ment, but  the  officer  must  pay  or  tender  to  the 
mortgagee  the  amount  of  the  mortgage  debt 
and,  where  the  property  is  sold,  the  officer  must 
apply  the  proceeds  to  the  repayment  of  the  sum 
paid  to  the  mortgagee,  and  the  balance  as  pro- 
ceeds of  sale  under  execution  are  applied,  pro- 
vide an  exclusive  course  for  one  who  would  levy 
an  attachment  on  mortipiged  chattels,  and  a 
levy  may  not  be  legally  made  unless  the  mort- 
gagee's debt  is  paid  or  tendered,  and,  where  the 
property  is  sold,  the  creditor  must  be  reimburs- 
ed for  the  payment  of  the  debt,  but  a  creditor 
attaching  mortgaged  chattels  may  thereafter 
take  an  assignment  of  the  mortgage  and  the 
notes  secured  thereby  and  foreclose  the  mort- 
gage; the  attachment  being  abandoned. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  if  516,  516,  618,  518; 
Dec.  Di«.  I  249.  ♦] 

&  Chattel  Mobtoaoes  (i  239*)  —  Foreclo- 
sure— TENDEB — SuFyiCIENCT. 

A  tender  by  a  chattel  mortgagor,  made  aft- 
er foreclosure  suit,  is  insufficient  where  he  de- 
clines to  make  any  allowance  for  the  attorney's 
fee  provided  for  in  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  i  502 ;  Dec.  Dig.  {  239.*] 

6.  ExECDTOBS  and  Administbatobb  (g  224*) 
—  Pbesentation  of  Claims  —  Secuked 
Claius. 

An  assignee  of  a  chattel  mortgage,  given 
to  secure  notes  executed  by  the  mortgagor, 
since  deceased,  and  a  third  person,  may  under 
Code  Civ.  I'roc.  i  1500,  sue  to  foreclose  the 
mortgage,  waiving  the  right  to  a  personal  judg- 
ment against  decedent's  estate,  and  he  need  not 
present  the  claim  to  the  executor  of  decedent 
[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  508-788; 
Dec.  Dig.  {  224.*] 

Appeals  from  Superior  Court,  Sacramento 
County;  Peter  3.  Shields,  Judge. 

Actions  by  Angelo  Flores  and  another 
against  E.  F.  Stone,  individually,  and  as  ex- 
ecutor of  Marie  M.  Wilson,  deceased,  and 
others.  From  a  Judgment  for  plaintiffs  in 
each  case,  defendants  appeal.    Affirmed. 

Rehearlngs  denied  by  Supreme  Court,  131 
Pac.  351,  352. 

Thomas  B.  Leeper,  of  Sacramento,  for  ap- 
pellants. Hatfield  &  Hatfield,  of  Sacramento, 
for  respondents. 

BURNETT,  J.  Each  action  Is  for  the  fore- 
cloenie  of  a  chattel  mortgage,  and  the  two 


cases  Inrolye  the  same  facts,  except  as  to  the 
amount  of  money  involved,  and  that  in  the 
first  cause  B.  F.  Stone  is  joined  as  a  de- 
fendant as  executor  of  the  last  will  and  tes- 
tament of  Marie  M.  Wilson,  deceased,  but 
no  claim  is  made  against  said  estate,  and 
all  right  to  any  personal  Judgment  against 
said  estate  is  waived. 

The  cause  of  action  in  the  two  cases  grows 
out  of  the  execution  of  three  notes.  The  two 
involved  in  the  first  action  were  executed  by 
defendants  E.  F.  Stone  and  said  Marie  M. 
Wilson,  deceased.  To  secure  the  payment  of 
such  notes,  said  Wilson  executed  a  chattel 
mortgage  covering  a  large  amount  of  house- 
hold furniture  constituting  the  equipment  of 
a  lodging  house  carried  on  by  her.  The  oth- 
er note  was  for  $200,  and  to  secure  It  a  chat- 
tel mortgage  was  given  by  the  said  defendant 
Stone  on  certain  live  stock  therein  described, 
together  with  any  interest  in  the  property 
described  In  the  other  mortgage  which  might 
be  necessary  for  the  payment  of  the  note 
after  dlscliarglng  the  first  obligation.  Ap- 
pellant Stone  admits  the  execution  of  all  of 
the  notes,  and  that  default  was  made  in  the 
payment  of  Interest,  as  claimed  in  the  com- 
plaint, and  that  the  amount  alleged  is  due 
and  unpaid. 

A  few  days  prior  to  the  commencement  of 
the  foreclosure  suit,  and  when  neither  of  the 
respondents  bad  any  interest  whatever  in 
either  of  tlie  said  notes  or  mortgages,  the 
plaintlfTs  here  commenced  an  action  against 
appellant  Stone,  in  the  justice  court  of  Sac- 
ramento township,  to  recover  the  sum  of 
$200,  together  with  interest  and  costs  of  suit, 
upon  a  debt  entirely  independent  of  any- 
thing included  in  either  of  the  mortgages  or 
the  notes  secured  thereby.  When  the  oihcer 
made  the  levy  in  the  attachment  suit  upon  a 
portion  of  the  property  covered  by  mortgage, 
for  the  first  time  be  ascertained  that  it  was 
subject  to  said  chattel  mortgage.  Thereaft- 
er plaintiffs  purchased  the  notes  and  mort- 
gages from  the  holder  thereof,  taking  a  for- 
mal assignment  of  them.  Aftep  having  ob- 
tained said  title,  respondents,  as  aforesaid, 
commenced  actions  to  foreclose  the  mortga- 
ges. The  action  brought  in  the  justice  court 
was  continued  to  judgment  in  favor  of  plain- 
tiffs, and  an  execution  was  issued  thereon 
and  levied  upon  the  property,  but  the  proi>er- 
ty  was  not  sold  and  the  attachment  was  re- 
leased; a  large  part  of  the  property  having 
been  claimed  as  exempt  from  execution. 

The  contention  of  appellant,  in  brief.  Is 
that,  plaintiffs  having  attached  the  property 
subject  to  the  mortgage  and  afterwards  pay- 
ing to  the  mortgagee  the  amount  of  the  mort- 
gage debt  and  obtaining  an  assignment  of 
said  notes  and  mortgages,  they  thereby  waiv- 
ed all  right  to  any  lien  under  the  respective 
mortgages,  and  that  they  are  therefore  es- 
topi)ed  from  foreclosing  the  same.  This 
claim  is  based  upon  sections  2908  to  29T0,  in- 
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clusiye,  of  tbe  Clyfl  Cofle,  and  certain  deci- 
sions of  the  courts,  especially  of  other  Ju- 
risdictions, hereafter  to  be  noticed. 

[1]  It  Is  not  disputed  that  In  this  state  the 
mortgagee  does  not  hold  the  title  to  the 
property,  but  he  merely  has  a  Hen  thereon 
as  security  for  the  payment  of  his  debt.  Sec- 
tion 2888,  Civ.  Code.  This  applies  to  mort- 
gages of  personal,  as  well  as  of  real,  proper- 
ty. Alferltz  V.  Borgwardt,  126  Cal.  202,  58 
Pac.  460. 

[2]  While  the  mortgagee,  therefore,  can 
maintain  only  one  action  for  the  recovery  of 
the  debt  secured  by  the  mortgage,  as  provided 
In  section  726  of  the  Code  of  ClvU  Procedure, 
there  is  nothing  to  preclude  him  from  attach- 
ing the  property  for  an  unsecured  debt.  He 
would  not  thereby  waive  his  mortgage,  as 
there  is  no  Inconsistency  in  the  assertion  of 
the  two  claims.  If  the  mortgage  conveyed  the 
title,  the  situation,  of  course,  would  be  dltter- 
ent,  as  he  would  be  attaching  his  own  prop- 
erty. 

IS]  The  assignee  of  the  mortgage  would 
sustain  the  same  relation  to  the  case,  and  the 
institution  of  an  action  and  the  levy  of  an 
attachment  on  the  property  for  an  unsecured 
debt  could  not  of  itself  be  deemed  a  waiver 
of  the  lien  of  his  mortgage,  nor  should  It  de- 
prive him  of  his  right  to  enforce  the  pay- 
ment of  the  secured  debt  If  practicable,  only 
one  action  should  be  brought  and  a  needless 
burden  of  expense  should  not  be  imposed  up- 
on the  debtor;  but  it  is  not  perceived  how, 
on  principle,  if  the  attachment  suit  is  in- 
stituted first,  it  destroys  the  lien  of  the  mort- 
gage. In  this  Instance,  manifestly,  tbe  at- 
taching creditor  was  not  In  a  position  to  fore- 
close at  the  time  the  attachment  was  issued, 
as  the  assignment  of  the  mortgage  was  made 
subsequently. 

[4]  It  is  contended,  however,  that  the  ex- 
clusive course  of  procedure  Is  prescribed  by 
sections  29G9  and  2970  of  the  Civil  Code. 
Section  2968  provides  that  mortgaged  person- 
al property  may  be  taken  under  attachment 
or  execution.  Then  follows  section  2969: 
"Before  the  property  is  so  taken,  the  officer 
must  pay  or  tender  to  the  mortgagee  the 
amount  of  the  mortgage  debt  and  interest,  or 
must  deposit  the  amount  thereof  with  the 
county  clerk  or  treasurer,  payable  to  the  or- 
der of  the  mortgagee" — and  section  2970: 
"When  the  property  thus  taken  is  sold  under 
process,  the  officer  must  apply- the  proceeds 
of  the  sale  as  follows:  (1)  To  the  repayment 
of  the  sum  paid  to  the  mortgagee,  vrtth  inter- 
est from  the  date  of  such  payment;  and  (2) 
the  balance,  if  any,  in  like  manner  as  the  pro- 
ceeds of  sales  under  execution  are  applied  in 
other  cases."  Two  things  are  thus  definitely 
prescribed,  one  as  a  condition  precedent  to 
the  levy  of  an  attachment  or  execution,  and 
the  other  directing  the  disposition  of  the 
proceeds  of  a  sale  of  the  property. 

The  levy  cannot  be  legally  made  unless  the 
mcrtgagee's  debt  is  paid  or  tendered.    This, 


of  course,  is  for  the  protection  of  the  mort- 
gagee. If  the  property  is  sold,  the  other  pro- 
vision contemplates  the  reimbursement  of  the 
creditor  who  has  been  required  to  pay  the 
mortgage  debt.  He  is  not  by  said  law  pre- 
cluded from  taking  an  assignment  of  tbe 
mortgage  and  mortgage  debt,  nor  does  the 
statute  provide  that  said  assignment  shall 
operate  as  an  extinguishment  of  said  debt 
or  mortgage,  nor  does  It  necessarily  imply 
that  the  assignee  waives  his  right  to  fore- 
close his  mortgage.  It  does  provide  an  ex- 
clusive course  for  one  who  would  levy  an  at- 
tachment or  execution  upon  the  mortgaged 
personal  property  and  in  some  cases,  no 
doubt,  the  statute  should  be  so  construed  as 
to  prevent  an  attadilng  creditor  from  bring- 
ing another  action  to  foreclose  the  mortgage 
which  may  have  been  assigned  to  him.  It 
should  be  given  a  reasonable  construction  and 
so  as  to  work  Justice  rather  than  injustice. 

According  to  appellant's  view  of  the  law, 
if  the  creditor  should  levy  an  attachment  up- 
on property,  after  paying  off  a  mortgage  debt 
and  taking  an  assignment  thereof,  and  tbe 
property  before  sale  should  be  successfully 
claimed  as  exempt  from  execution,  not  only 
Is  he  thereby  thwarted  in  the  assertion  of  bis 
original  demand,  but  he  has  no  redress  for 
the  money  he  has  paid  for  the  mortgage  debt. 
Similarly,  no  matter  what  his  good  faith,  tbe 
result  might  follow  if  tbe  attachment  should 
be  dissolved. 

In  the  present  case,  it  la  well  to  observe 
that  the  attachment  suit  was  abandoned  and 
the  foreclosure  of  the  mortgages  undertaken, 
apparently  for  the  reason  that  a  part,  at 
least  (how  much  does  not  appear),  of  the 
property  was  claimed  as  exempt  from  execu- 
tion. Nothing  Illegal  or  inequitable  is  appar- 
ent in  the  conduct  of  respondents  In  the 
premises. 

In  Carstenbrook  y.  Wedderlen,  7  Cal.  App. 
466,  94  Pac.  372,  cited  by  appellant,  the 
mortgage  had  been  released  and  canceled  and 
the  action  was  for  the  restoration  of  the 
mortgage  and  foreclosure  and  for  subroga- 
tion of  the  attaching  creditor  to  the  rights  of 
the  mortgagee.  It  was  held  that  no  equitable 
facts  were  shown  to  Justify  the  action,  and 
that  it  did  not  appear  that  the  legal  remedy 
was  Inadequate  or  Inoperative.  Tbe  expres- 
sions found  in  the  opinion,  must,  of  course, 
be  vlew^ed  in  the  light  of  the  i>ecuUar  facts 
of  the  case. 

The  following  cases,  however,  are  cited  by 
appellant  that  favor  his  contention:  In 
Baumgarnter  t.  Yollmer,  5  Idaho,  340,  49 
Pac.  729,  the  Supreme  Court  of  Idaho  held 
that:  "When  a  creditor  seeks  to  subject  the 
property  of  his  debtor  to  the  payment  of  his 
claim,  upon  which  property  there  exists  a 
chattel  mortgage,  and  the  creditor,  to  avail 
himself  of  the  remedy  provided  by  section 
3389,  Rev.  St.,  pays  to  the  mortgagee  the 
amount  of  such  mortgage,  such  payment  by 
the  creditor  discharges  tbe  mortgage  and  the 
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Hen  thereunder  and  the  creditor  cannot  there- 
after enforce  the  mortgage  lien."  The  said 
section  3389,  it  may  be  stated,  is  similar  to 
the  proTlslons  of  our  statute  hereinbefore 
quoted.  The  same  view  was  oitertalaed  by 
the  Supreme  Court  of  Oklahoma  In  the  case 
of  Dlx  V.  Smith,  9  OkL  024.  60  Pac.  305,  50 
Ia  (B.  A.  714,  wherein  It  is  declared  that: 
"Where  a  creditor  brings  suit  against  his 
debtor  and  sues  out  a  writ  of  attachment, 
but  before  levying  the  same  learns  that  the 
debtor's  property  Is  coTered  by  a  chattel 
mortgage,  and,  upon  receiving  such  Informa- 
tion, buys  the  chattel  mortgage  debt  and  has 
the  mortgage  assigned  to  himself,  and  there- 
after causes  said  property  to  be  seized  under 
such  attachment,  he  thereby  waives  his  lien 
under  the  chattel  mortgage;  and  in  case  the 
attachment  la  discharged  either  by  the  court 
on  the  trial  or  by  appealing  from  the  judg- 
ment of  the  trial  court  and  executing  an  ap- 
peal bond,  the  creditor  cannot  maintain  an 
action  In  replevin  to  secure  the  possession 
of  tbe  mortgaged  propert?,  so  that  be  may 
foreclose  his  mortgage  for  the  reason-  that 
the  mortgage  lien  is  waived  by  the  attach- 
ment of  the  property  covered  thereby."  A 
similar  doctrine  Is  announced  In  B^'ans  v. 
Warren,  122  Mass.  303.  The  courts  of  sever- 
al other  Jurisdictions,  however,  have  taken 
an  entirely  different  view  of  the  question. 
Some  of  them  are  cited  In  Byram  v.  Stout, 
127  Ind.  195,  26  N.  E.  687,  wherein  tbe  Su- 
pr«ne  Court  of  Indiana  says  that  tbe  author- 
ities holding  that  there  Is  a  waiver  of  the 
mortgage  lien  "depend  upon  a  mere  legal 
technicality,  and  not  upon  any  principle  In 
equity,"  and,  in  the  opinion,  attention  is 
called  to  the  fact  that  the  leading  case  of 
Evans  v.  Warren,  122  Mass.  303,  Is  based 
upon  the  ground  that  In  that  state  the  mort- 
gagor's equity  of  redemption  is  not  subject  to 
attachment,  and  for  that  reason  It  was  held 
that  the  Hens  created  by  the  attachment  and 
tbe  mortgage,  respectively,  cannot  coexist. 

Tbe  subject  Is  extensively  reviewed  In  the 
note  to  Dlx  V.  Smith,  reported  In  50  T^  R. 
A.  714,  wherein  tbe  author  says  that  the  de- 
cision In  the  Dlx  Case,  "while  the  logical  re- 
sult of  the  view  taken  of  the  nature  and  ef- 
fect of  a  chattel  mortgage,  and  of  the  con- 
stmctlott  placed  upon  the  statute  governing 
attachments,  rests  upon  strictly  technical 
grounds.  To  render  applicable  the  theory  of 
the  case  that  the  lien  of  a  chattel  mortgage 
and  the  lien  of  an  attachment  are  inconsist- 
ent and  cannot  coexist,  since  the  first  Im- 
ports legal  title  In  the  mortgagee  and  the 
second  legal  title  In  the  mortgagor,  not  only 
the  common-law  doctrine  that  a  chattel  mort- 
gage operates  to  transfer  the  legal  title  to 
the  mortgagee,  but  also  the  common-law  rule 
that  a  mere  equitable  right,  such  as  the 
equity  of  redemption  remaining  In  the  mort- 
gagor, Is  not  subject  to  levy,  must  have  been 
left  undisturbed,  both  by  statute  and  Judi- 
cial decision." 


The  most  recent  decision,  probably,  on  the 
subject  Is  Stein  v.  McAuley,  147  Iowa,  6S0, 
126  N.  W.  386,  27  L.  R.  A.  (N.  S.)  692,  140 
Am.  St  Bep.  332,  wherela  the  Supreme  Court 
of  Iowa  repudiates  tbe  doctrine  of  the  Dlx 
Case  and  declares  that:  "Bven  In  those 
states  which  adhere  to  the  doctrine  of  waiv- 
er. It  is  generally  held  that  if  the  title  be 
In  the  mortgagor,  and  there  be  an  equity  of 
redemption  subject  to  levy,  there  Is  no  Incon- 
sistency between  the  two  liens,  and  that  an 
attachment  of  the  property  does  not  amount 
to  a  waiver  of  the  mortgage  lien."  We  agree 
with  the  latter  decisions. 

[6]  The  tender  of  appellant  was  not  made 
until  after  suit  for  a  foreclosure  was  brought, 
and  It  was  Insufficient  for  the  reason  that 
he  declined  to  make  any  allowance  for  the 
attorney  fee  provided  In  said  mortgage. 

[6]  It  was  not  necessary  to  present  tbe 
claim  to  the  executor  of  the  estate  of  said 
Marie  Wilson,  deceased,  as  respondents 
brought  themselves  within  the  exception  pro- 
vided In  section  1500  of  tbe  Code  of  Civil 
Procedure. 

Tbe  Judgment  in  each  case  is  affirmed. 

We  concur:  CHIPMAN,  P.  X;  HART,  J. 


FLORES  et  al.  v-  STONE  et  al.    (Sac.  2,007.) 
(Supreme  Court  of  California.    April  5,  1913.) 

Appeal   ahd   Ebbob   (§   832*)— REnEABiNO— 

Grounds. 

The  Supreme  Court  will  not  grant  a  re- 
hearing to  consider  points  not  presented  in  the 
briefs  or  arguments  on  which  the  case  was  sub- 
mitted for  decision. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig-  S§  3215-3228;  Dec.  Dig.  { 
832.*] 

In  Bank.  Appeal  from  Superior  Court 
Sacramento  County;  Peter  J.  Shields,  Judge. 

Action  by  Angelo  Flores  and  another 
against  E.  F.  Stone  and  others.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed  (131  Pac.  348),  and  rehearing  de- 
nied. 

Thomas  B.  Leeper,  of  Sacramento,  for  ap- 
pellants. Hatfield  &  Hatfield,  of  Sacramen- 
to, for  respondents. 

PER  CURIAM.  In  this  case  a  rehearing 
In  the  Supreme  Court  is  asked  on  several 
grounds,  some  of  which  are  not  mentioned  in 
the  briefs,  but  are  first  raised  in  the  petition 
to  the  District  (}ourt  of  Appeal  for  a  rehear- 
ing In  that  court  It  Is  our  settled  rule  not 
to  grant  a  rehearing  to  consider  points  not 
presented  In  the  briefs  or  arguments  upon 
which  the  case  was  submitted  for  decision. 
Payne  v.  Treadwell,  16  Cal.  247;  Kellogg 
V.  Cochran,  87  Cal.  200,  25  Pac.  677,  12  L. 
R.  A.  104;  San  Francisco  T.  Pacific  Bank, 
89  Cal.  25,  26  Pac.  615,  835;  Wilcox  v.  Luco, 
118  Cal.  643,  45  Pac.  676,  50  Pac.  758,  45  h. 
R.  A.  579,  62  Am.  St  Rep.  305. 

The  petition  for  rehearing  is  denied. 
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IXOBES  et  aL  ▼.  STONB  et  ti.  (Sac.  2,008.) 
(Supreme  Court  of  CalUorula.  AprQ  6.  1913.) 
▲ppkai.  and  Brbob   (I   832*)— Rkheabino— 

Gbounds. 

The  Supreme  Court  will  not  grant  a  re- 
hearing to  consider  points  not  presented  in  the 
briefs  or  arguments  on  which  the  case  was  sub- 
mitted for  decision. 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  {{  3215-3228;  Dec.  Dig.  i 
832.*] 

In  Bank.  Appeal  from  Superior  Court, 
Sacramento  County ;   Peter  J.  Shields,  Judge. 

Action  by  Angdo  Florea  and  anotbw 
against  B.  F.  Stone,  Individually,  and  as 
executor  of  KCarle  M.  Wilson,  deceased,  and 
others.  From  a  Judgment  for  plaintiffs,  de- 
fendants appeal.  Affirmed  (181  Pac.  848), 
and  rehearing  denied. 

Thomas  B.  Leeper,  of  Sacramento,  for  ap- 
pellants. Hatfield  ft  Hatfield,  of  Sacramen- 
to, for  respondents. 

PER  CURIAM.  In  this  case  a  rehearing 
In  the  Supreme  C!ourt  Is  asked  on  several 
grounds,  some  of  which  are  not  mentioned 
In  the  briefs,  hut  are  first  raised  in  the  pe- 
tition to  the  District  Court  of  Appeal  for  a 
rehearing  in  that  court  It  is  our  settled 
role  not  to  grant  a  rehearing  to  consider 
points  not  presented  In  the  briefs  or  argu- 
ments upon  which  the  case  was  submitted 
for  decision.  Payne  v.  Treadwell,  16  CaL 
247 ;  Kellogg  v.  Cochran,  87  CaL  200,  25  Pac 
677,  12  liL  R.  A.  104;  San  Francisco  t.  Pa- 
cific Bank,  80  CaL  25,  26  Paa  616,  835;  Wil- 
cox T.  Luco,  118  CaL  643,  45  Pac.  676,  60 
Paa  758,  45  Lb  B.  A.  679,  62  Am.  St.  Bep. 
805. 

The  petition  for  rehearing  is  denied. 

065  c»i.  202)  -==- 

In  re  COBURN.    (8.  P.  6,169.) 

(Supreme  Court  of  California.    March  24, 1913. 

Rehearing  Denied  April  23,  1913.) 

1.  Appeal  and  Ebbor  (§  1097*)— Law  o»  THB 
Case— Opinion  bt  Single  Justice. 

Since  under  the  direct  provisions  of  Const 
art  6,  S  4,  the  concurrence  of  all  three  justices 
Is  necessary  to  a  judgment  by  a  District  Court 
of  Appeal,  a  question,  from  the  decision  of 
which  two  of  the  justices  withheld  their  assent, 
was  not  decided  by  the  judgment  though  the 
other  justice  expressed  an  opinion  thereon. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  4358-4368,  4427;  I>ec  Dig. 
I  1007.*] 

2.  Appeal  and  Ebbob  (t  1097*)— Law  or  tbx 
Case— Opinion  of  Single  Justice. 

Where  two  of  the  justices  of  the  District 
Court  of  Appeal,  while  concurring  In  reversal 
for  error  in  ruling  on  evidence,  expressly  with- 
held assent  from  an  opinion  of  the  presiding 
justice  that  a  finding  of  mental  incompetency 
was  not  sustained  by  the  evidence  so  as  to  au- 
thorize the  appointment  of  a  guardian,  the  pre- 
siding justice's  statements  in  his  opinion  as  to 
the  principles  governing  the  appointment  of 
guardians  for  incompetents,  being  merely  part 
of  his  argument  on  the  question  of  the  suffi- 
ciency of  the  evidence,  was  not  a  part  of  the 


decision,  so  as  to  b*  the  law  of  tbe  ease  <m  • 

subsequent  appeal 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  4358-4368,  4427;  Dec. 
Dig.  I  1097.*] 

8.  Insane  Pkbbonb  ({  83*)— Afpointuent  or 

GUABDIAN— ALLEOATIONS    OF     PBOOF— MEN- 
TAL Incokpbtenot  — "Incompetent,  Men- 

TALLT  INCOKPBTERT,  AND  INCAPABLE." 

Code  Civ.  Proc.  (  1763,  provides  that  whea 
It  is  represented  to  the  superior  court  that  any 
person  is  insane,  wr  from  any  cause  mentally 
incompetent  to  manage  his  property,  it  must 
cause  notice  to  be  given  to  the  supposed  in- 
competent of  the  time  and  place  of  hearing, 
and  sooh  person,  if  able  to  attend,  must  be 
produced  at  the  hearing.  Section  1764  pro- 
vides that,  if  it  appear  that  such  person  is  in- 
capable of  taking  care  of  himself  and  managing 
his  property,  the  court  must  appoint  a  guard- 
ian of  hia  Person  and  estate.  Section  1767, 
added  in  1891,  provides  that  "the  phrases  'in- 
competent'  'mentally  incompetent'  and  'incapa- 
ble '  shall  mean  any  person  who,  by  reason  at 
old  age,  weakness  of  mind,  or  any  other  cause, 
is  unable,  unassisted,  to  properly  manage  and 
care  for  himself  or  his  property.  Held,  that  a 
petition  for  the  appointment  of  a  guardian, 
which  alleged  that  the  alleged  incompetent  was 
"mentally  mcompetent  to  manage  his  property," 
was  sufficient  to  authorize  the  appointment  un- 
der sections  lT63  and  1764,  irrespective  of  sec- 
tion 1767. 

[Ed.  Note.— For  other  eases,  see  Insane  Per. 
sons.  Cent  Dig.  {{  44r-46,  48,  60,  61,  59;  D«& 
Dig.  I  33.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  4,  p.  3507.] 

4.  AFPKAI.  AND  Bbbob  (|  1(H0*)  —  Habklxss 
Ebrob. 

No  prejudice  eonld  have  resulted  from  the 
refusal  to  entertain  a  demurrer  to  a  petition 
which  was  not  demurrable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  4089-4105;  Dec  Dig.  | 
1040.*] 

5.  CoNSTTTtrrrONAL  Law  (|  68*)— Division  of 
PowEBs— Exercise  of  Jvdiciai.  Poweb. 

Statutes  defining  terms  in  existing  statutes 
are  upheld  except  as  to  past  transactions,  aa 
an  exercise  of  legislative  power  to  enact  a  law 
for  the  future,  and,  when  so  construed,  are  not 
unconstitutional  as  a  legislative  exercise  of  ju- 
dicial power. 

[Ed.  Note.— For  other  caaea,  see  Constita- 
tional  Law,  Cent  Dig.  |  61;   Dec  Dig.  |  53.*] 

6.  Statutes  (|  107*)— Subjects. 

St  1891,  p.  68  (Code  Civ.  Proc  i  1767), 
entitled  "An  act  to  another  section  to  the 
Code  of  Civil  Procedure  •  •  «  relating  to 
incompetent  persons,"  which  provides  that  the 
phrase  "incompetent,  mentally  incompetent,  and 
incapable,"  aa  used  in  the  chapter,  should  be 
construed  to  mean  any  person  who,  by  reason 
of  old  age,  weakness  of  mind,  etc,  was  unable, 
unaasisteu,  to  properly  manage  himself  or  his 
property,  does  not  violate  Const  art  4,  f  24, 
requiring  every  act  to  embrace  but  one  subject 
[Bid.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  |{  121-134;    Dec  Dig.  f  107.*] 

7.  Statutes  (|  111*)— Titles  and  Subjects. 

St  1801.  p.  68,  does  not  contravene  the 
constitutional  requirement  that  the  subject  of 
an  act  shall  be  expressed  in  its  title. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  {  140;  Dec  Dig.  |  111.*] 

8.  Statutes  (J  141*)— Amendment— Amend- 
mbnt  bt  Implication  —  Necessitt  of  Rb- 
bnactmeni. 

Const  art.  4,  {  24,  prohibiting  an  amend- 
ment by  reference  to  the  title  of  the  statute. 
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witbont  re-enacting  and  pabUshfaic  at  length 
the  amended  section,  does  not  apply  to  amend- 
ment by  implication,  such  aa  St.  1891,  p.  68, 
and  Code  Civ.  Proc.  {  1767,  defining  the  phrase 
"iDcompetent,"  etc.,  as  used  in  the  chapter, 
which  relates  to  the  appointment  of  guardians 
for  incompetents. 

(Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  48,  198,  209;   Dec.  Dig.  i  141.*] 

A.  Statutm  (I  200*)  —  CoHSTBuonoif  — Uk- 

SBAXUATICAt,  STATUTES. 

Grammatical  defects  in  a  statute  will  not 
impair  its  validity,  if  it  may  be  interpreted. 

[EM.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  278:   Dec.  Dig.  t  200.*] 

10.  IHSANB  PXBSORB    (i  80*)— OUAXDIANBHIP 

— AFPOiimaRT— SuFnoiBROT  or  Pxtitzoh. 
Code  Okr.  Proc.  I  1763,  proyides  that  if 
It  ia  represented  to  the  snperior  court  that  any 
person  is,  from  any  canae,  "mentally  incompe- 
tent to  manage  his  property,"  it  must  cause 
aotiee  to  be  given  to  him,  etc.  Section  1767 
(St.  1891,  p.  68)  provides  that  the  phrase 
'Snentally  Incompetent,"  aa  used  in  that  ^pter, 
shall  mean  any  person,  though  not  insane,  who 
by  reason  of  old  age,  weakness  of  mind,  or  from 
any  other  cause,  ia  unable,  unassisted,  to  prop- 
erly manage  and  care  for  himself  or  his  prop- 
erty. Htld,  that  the  inability  defined  by  sec- 
tion 1737  means  a  mental  rather  than  a  physi- 
cal inability,  however  it  may  have  been  pro- 
doeed. 

(Ed.  Note.— For  other  eases,  see  Insane  Per^ 
sons.   Cent  Dig.  U  43,  45^  61,    Dec  Dig.  | 
30.*] 
U.  Apfkai,  and  Ebboo  (i  1010*)— FlKDl^tOt 

— CONCLUBITBNESa. 

A  trial  court's  findings  upon  disputed  ia- 
■nea  of  fact  will  not  be  disturbed,  unless  whol- 
ly lacking  the  support  of  substantial  evidence, 
which  mle  is  applicabie  to  findings  In  proceed- 
ings to  appoint  a  guardian  for  one  mentally  in> 
eompeteat 

[Eld.  Note. — ^For  other  cajes.  see  Appeal  and 
Brror,  Cent  Dig.  ||  S87&-3982,  4024;  Dec. 
Dig.  §1010.*]  . 

12.    INBANX  pBWtONB    ({  2*)— AFrOIITTlIBm    OT 

OUABDIAN— Pbocebdiros— SumciBRCT     0> 

BnOENCB. 

HIvidence,  in  proceedings  for  the  appoint- 
ment of  a  guardian  for  one  claimed  to  be  men- 
tally incompetent,  held  to  sustain  a  finding  that 
the  alleged  incompetent,  because  of  old  age  and 
mental  weakness,  was  unable,  unassisted,  to 
properly  manage  himself  and  property, 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  §i  4-10;   Dec:  Dig.  {  2.*] 

U.   ISBANB    PXBBOHS    (|    80*)— AFFOINniKNT 

or  GuAXDiAiT— Natubb  or  ircompkfbhct. 
Code  Civ.  Proc.  f  1768,  providea  that  when 
any  person  is  from  any  cause  "mentally  incom- 
petent to  manage  his  proper^,"  notice  of  hear- 
ug  for  the  appointment  of  a  guardian  shall  be 
given.  Section  1764  aathorues  an  appoint- 
ment if  it  appears  that  tba  person  is  "Iqcapable 
•f  taking  care  of  himself  snd  of  mana^g  hia 
property."  Held,  that  it  is  not  necessary,  in 
wder  to  appoint  a  guardian  for  one  alleged  to 
be  Bientally  incompetent,  to  show  that  he  is 
also  unable  to  perform  the  acts  necessary  to 
the  bodily  care  of  Us  person. 

[Ed.  Note.— For  other  eases,  see  Insane  Per> 
•ens.  Cent  Dig.  fi  43,  46,  61;  Dec  Dig.  |  80.*] 

M.  WiTNBsacB  (i  283%*)— Pbitilbob  — Ar- 

roIHTMBKT  or  OUABDIAH— EiXAiaKAXION  Of 

Imoomfrbiit. 

In  view  of  Code  Civ.  Proc  t  1763,  requir- 
iag  that  a  person  alleged  to  be  incompetent 
most  be  "produced  at  the  hearing"  for  the  ap- 
Mrintment  of  a  guardian,  the  alleged  inoompe- 
icnt  may  be  called  as  a  witness,  as  against  the 


objection  that  one  cannot  be  compelled  to  be  a 
witness  against  himself,  wUch  only  applies  to 
a  criminal  proceeding. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1011;  Dec  Dig.  i  283%.*] 

16.  WiTNBesBS    (i   294*)— PBiviutas  — Aa- 

BWEBS  Tending  to  Injubb. 

That  evidence  given  might  be  detrimental 
to  witness'  interest  in  another  pending  litiga- 
tion is  not  ground  for  the  refusal  of  a  party 
to  testify  in  a  special  proceeding, 

[Ed,  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  H  1015-1017;    Dec  Dig.  |  284.*] 

16.  EviDENCB  (I  498%*)— Opinion  Evidkncb 
—Sanity. 

The  trial  coart  haa  a  wide  discretion  in  de- 
termining  whether  a  nonexpert  witness  testify- 
ing to  another's  sanity  is  an  "intimate  acquain- 
tance," as  required  by  Code  dr.  Proc  |  1870, 
subd.  10. 

[Bd.  Note.— For  other  cases,  see  Bridenoe, 
Cent  Dig.  {{  2290,  2281;   Dec  Dig.  {  488%.*] 

17.  WrtNESSBB    (i   872*)  —  INTBBBST  — CBOBS- 

XjXamikatiqn — Appointment  or  Ooabdiar. 
It  was  proper,  in  proceedings  for  the  ap- 
pointment of  a  guardian  for  an  alleged  incom- 
petent to  ask  petitioner  on  cross-examination 
how  mach  money  he  had  spent  on  the  proceed- 
ing. 

[Eld.  Note.— For  other  cases,  see  Witnesseik 
Cent  Dig.  if  1192-1199;   Dec.  Dig.  |  372.*} 

18.  Appeal  and  Ebbob  ((  1057*)— HABia.xsa 
Bbror— ExcMJSioN  or  Evidence. 

Error  in  excluding  evidence  was  harmlesB 
where  such  fact  was  admitted. 

[Ed  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4194-4199,  4206 ;  Dec  Dig. 
{  1057.*] 

19.  Insane  Pkbsons   (i  34*)— Appointicent 

or  OtJABDIAR  —  QUAUnOATIONB  Or  QUABD- 
lAN. 

The  court  may  select  a  proper  person  to 
act  as  guardian  of  an  insane  or  mentally  in- 
competent person,  whether  he  ia  a  stranger  to 
the  incompetent  or  not;  it  not  being  necessar> 
to  appoint  the  incompetent's  wife. 

[Ed.  Note.— For  other  caaea,  see  Insane  Par- 
aona.  Cent  Dig.  i  49;  Dec  Dig.  {  34.*] 

20.  TBiAt  ({  66*)— Rbcxption  or  Eviderob— 
Reopbnino  Case. 

An  application  to  reopen  the  case  for  the 
introduction  of  further  evidence  was  addreaaed 
to  the  court's  discretion. 

[EkI.  Note.— For  other  cases,  see  Trial,  Cant 
Dig.  i  156;   Dec  Dig.  {  66.*] 

21.  JUBT     (i     25*)— ElOHT    TO    JUBl    TBIAly— 

Demand. 

The  constitutional  provision  securing  the 
right  to  a  jury  trial  only  applies  where  the 
riebt  existed  at  common  law,  which  induded 
only  criminal  cases  and  actions  at  law  as  dis- 
tinguished from  cases  in  equity  or  special  pro- 
ceedings, so  that  there  is  no  constitutional 
right  to  a  Jury  trial  in  a  proceeding  to  appoint 
a  guardian  for  one  mentally  incompetent;  a 
demand  therefor  being  necessary  by  the  direct 
provisions  of  Code  <Sv.  Proc  i  1717,  if  the 
proceeding  be  a  matter  in  probate,  and  the 
question  being  in  the  court's  discretion,  if  it 
be  of  an  equitable  nature. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  U  164-173;   Dec  Dig.  {  26.*] 

Department  1.  Appeal  from  Superior 
Court,  San  Mateo  Coonty;  M.  T.  DooUng, 
Judge. 

In  the  matter  of  the  guardianship  of  tioren 
Cobnm,  an  Incompetent  person.  From  a 
judgment  appointing  it.  3.  Hynes  aa  guard- 
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Ian,  on  petition  of  Azro  A.  Cobum,  and  an 
order  denying  a  motion  for  new  trial,  Loren 
Cobnm  appeals.    Affirmed. 

See,  also,  161  Cal.  685, 120  Pac.  26. 

Behearing  denied;  Beatty,  C.  J.,  dissent- 
ing. 

A.  J.  Treat,  of  San  Francisco,  and  A. 
Kincald,  of  Bedwood  City,  fw  appellant 
Boss  &  Boss,  of  San  Mateo,  and  SuUiTan  & 
Sullivan  and  Theo.  J.  Boche,  all  of  San 
Francisco,  for  respondent  Cullinan  &  Hlck- 
ey,  of  San  Francisco,  for  Hynes. 

SLOSS,  J.  The  snperlor  court  of  the  coun- 
ty of  San  Mateo  having  entered  a  judgment 
or  order  appointing  M.  J.  Hynes  guardian  of 
the  person  and  estate  of  Loren  Coburn  on  the 
ground  of  incompetency,  tlie  alleged  incom- 
petent appeals  from  the  Judgment  and  from 
an  order  denying  his  motion  for  a  new  trial. 
The  proceeding  was  Instituted  In  February, 
1908,  when  Azro  A.  Coburn,  nephew  of  Iioren, 
filed  a  petition  averring  the  incompetency  of 
his  uncle  and  praying  for  the  appointment  of 
a  guardian.  Upon  a  trial,  the  court  found 
in  favor  of  the  allegations  of  the  i)etltion, 
and  apimlnted  Carl  Coburn,  the  adopted  son 
of  a  brother  of  Loren  Cobum,  guardian  of 
the  latter's  person  and  estate.  An  appeal 
prosecuted  by  the  alleged  Incompetent  result- 
ed In  a  reversal  by  the  District  Court  of  Ap- 
peal for  the  First  Appellate  District  of  the 
order  appointing  a  guardian.  In  re  Coburn, 
11  Cal.  App.  621,  105  Pac.  924.  The  present 
appeals  are  based  upon  the  result  of  a  second 
trial  of  the  same  issues. 

[1]  Before  proceeding  to  a  discussion  of 
other  questions,  it  may  be  well  to  dispose  of 
the  appellant's  contention  that  certain  views 
expressed  by  Cooi)er,  P.  J.,  in  his  opinion 
filed  on  the  first  appeal,  are  to  be  given  bind- 
ing force  as  the  "law  of  the  case"  in  the 
consideration  of  the  appeals  now  before  us. 
It  appears,  from  the  report  of  the  former 
decision,  that  the  presiding  Justice  declared 
his  belief  that  the  evidence  was  not  sufficient 
to  support  the  finding  that  Ix)ren  Coburn  was 
incompetent  The  opinion  stated,  as  an  addi- 
tional ground  for  reversal,  that  the  court  be- 
low had  erred  in  admitting  certain  testimony 
over  the  objection  of  the  appellant  The 
associate  Justices  (Ilall  and  Kerrigan)  con- 
curred in  the  judgment.  They  expressly 
withheld  their  assent  to  the  position  that  the 
finding  of  incompetency  was  not  supiKirted, 
but  agreed  that  error  had  been  committed 
in  the  admission  of  the  testimony  above  re- 
ferred to.  Since  the  concurrence  of  all  three 
justices  is  necessary  to  the  pronouncement 
of  a  Judgment  by  a  District  Court  of  Appeal 
(Const  art  6,  |  4),  it  is  clear  that  the  only 
matter  decided  by  the  court  was  that  the 
aforesaid  rulings  on  the  admission  of  testi- 
mony were  erroneous.  Whatever  Mr.  Justice 
Cooper  may  have  said  regarding  the  suffi- 
ciency of  the  evidence  as  a  whole,  or  of  any 
part  of  it,  to  establish  the  incompetency  of 


the  appellant,  was  but  the  expression  of  his 
individual  opinion,  and  could  bind  neither 
the  court  below  upon  a  second  trial,  nor  an 
appellate  court  upon  a  second  appeal. 

[2]  Nor  can  any  further  effect  be  given  to 
the  views  of  the  learned  Justice  regarding 
the  general  principles  of  law  governing  the 
appointment  of  guardians  for  incompetent 
persons.  The  statement  of  these  views  was 
Introductory  to,  or,  rather,  a  part  of,  his  ar- 
gument designed  to  show  the  insufficiency  of 
the  evidence.  His  associates  having  express- 
ly declined  to  assent  to  the  conclusion  that 
the  evidence  was  insufficient,  they  cannot  be 
deemed  to  liave  concurred  in  any  step  of  the 
reasoning  by  which  that  conclusion  was 
reached.  In  what  we  have  just  said  we  are 
not  to  be  understood  as  casting  doubt  upon 
the  correctness  of  the  legal  propositions  ad- 
vanced by  Mr.  Justice  Cooper  in  .this  connec- 
tion. Our  purpose  is  simply  to  point  out 
that,  whether  they  be  sound  or  not,  they  are 
not  now  binding  upon  us  as  the  law  of  the 
case.  See  Daggett  v.  Southwest  Packing  Co., 
155  Cal.  762, 103  Pac.  204;  Turner  v.  Fidelity 
Loan  Concern,  2  Cal.  App.  122,  141,  83  Paa 
62,70. 

The  allegations  of  the  petition,  as  amend- 
ed, were  as  follows:  "Ttiat  said  Loren  Co- 
burn  is  unable,  unassisted,  to  properly  man- 
age and  take  care  of  his  said  property,  and 
by  reason  thereof  is  likely  to  be  deceived  and 
imposed  upon  by  artful  or  designing  persons, 
and  is  mentally  incompetent  to  manage  his 
said  estate.  That  he  is  mentally  incompetent 
to  manage  his  property;  and  that  he  is,  by 
reason  of  old  age  and  physical  disability  and 
weakness  oi  mind,  unable  to  take  care  of 
himself  and  manage  his  property."  The 
court  found  that  all  of  the  allegations  of  the 
petition,  and  the  amendment  thereto,  are 
true.  It  further  found  that  at  the  time  of 
the  filing  of  the  original  petition  "Loren 
Cobum  was,  for  a  long  time  prior  thereto 
had  been,  ever  since  has  been,  and  still  is 
by  reason  of  old  age  and  weakness  of  mind, 
unable,  unassisted,  to  properly  manage  and 
take  care  of  himself  and  his  property,  and 
by  reason  thereof  likely  to  l>e  deceived  and 
imposed  upon  by  artful  and  designing  per- 
sons"; and  that  at  all  the  times  stated, 
said  Loren  Coburn  was  and  is  "incapable  of 
taking,  care  of  himself  and  managing  his 
property." 

[3]  The  statutory  provisions  governing  the 
appointment  of  guardians  of  incompetent 
persons  are  found  in  article  2  of  chapter  14 
of  part  3  of  the  Code  of  Civil  Procedure. 
Section  1763,  the  first  section  of  this  arUde, 
provides  that  "when  it  is  represented  to  the 
superior  court,  or  a  Judge  thereof,  that  any 
lierson  is  insane,  or  from  any  cause  mentally 
incompetent  to  manage  his  property,  such 
court  or  Judg«  must  cause  a  notice  to  be 
given  to  the  supposed  insane  or  Incompetent 
l)erson  at  the  time  and  place  of  hearing  the 
case^  not  less  than  five  daiys  before  the  time  «o 
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a.pp<Ante(lt  and  sadi  iterson.  If  able  to  attend, 
most  be  prodnced  at  the  bearing.  *  *  •  " 
Section  17d4  leads:  "If,  after  a  full  hearing 
and  examination  npon  such  petition.  It  ap- 
pear to  the  court  that  the  i)eraon  in  question 
is  incapable  of  talcing  care  of  himself  and 
managing  his  property,  ouch  court  must  ap- 
point a  goardlan  of  his  person  and  estate, 
with  the  powers  and  duties  in  this  chapter 
apedfled."  Both  of  these  sections,  In  sub- 
stantially the  same  form  which  they  now 
present,  were  parts  of  the  Code  as  originally 
adopted.  In  1891  the  Leglslatore  added  sec- 
tion 1767,  which  declares  that  "the  phrases 
'incomi)etent,'  'mentally  Incompetent,'  and 
'Incapable,'  as  used  in  this  chapter,  shall  be 
construed  to  mean  any  person,  who,  though 
not  Insane,  is,  by  reason  of  old  age,  disease, 
weakness  of  mind,  or  from  any  other  cause, 
unable,  nnasslsted,  to  properly  manage  and 
talce  care  of  himself  or  his  property,  and  by 
reason  thereof,  would  be  likely  to  be  decelTed 
or  Imposed  upon  by  artful  or  designing  par- 
sons." The  appelant  contends  that  the  act 
adding  section  1767  to  the  Code  is,  in  various 
respects,  in  conflict  with  the  Constltntion  and 
therefore  void.  For  the  purpose  of  upholding 
the  sufladency  of  the  petition  and  findings, 
both  of  which  papers  are  assailed  by  the  ap- 
pellant, it  is  not  necessary  to  look  to  section 
1767.  These  papers  contain  everything  nec- 
essary to  Justify  the  appointment  of  a  guard- 
ian under  sections  1763  and  1764.  The  peti- 
tion alleges  that  Loren  Coburn  is  "mentally 
incompetent  to  manage  his  property."  These 
are  the  very  words  in  which  section  1763  de- 
scribes the  fact  which  is  to  be  "represented" 
to  the  court  in  invoking  Its  jurisdiction.  And 
the  findings  follow  the  exact  phraseology  of 
section  1764,  which  directs  the  appointment 
of  a  guardian  when  It  appears  that  the  per- 
son in  question  is  "incapable  of  taking  care 
of  himself  and  managing  his  property."  See 
In  re  Daniels,  140  Cal.  335,  73  Pac.  1053. 
There  can  be  no  question  of  the  power  of  the 
Legislature  to  define  the  procedure  to  be 
followed  in  seeking  and  obtaining  the  ap- 
pointment of  guardians.  Here,  as  we  have 
seen,  there  was  a  strict  compliance  with  the 
procedure  thus  outlined,  so  far  as  It  con- 
cerned the  contents  of  tiie  petition  and  the 
findings  upon  which  the  order  of  appointment 
is  to  be  made.  This  consideration  affords  a 
complete  answer  to  the  assignment  of  error 
based  on  the  action  of  the  court  in  declining 
to  permit  the  alleged  Incompetent  to  file  a 
demurrer  to  the  petition  after  the  disposition 
of  the  first  appeal. 

[4]  If  such  a  pleading  was  proper  at  that 
or  at  any  stage  of  the  proceeding,  no  preju- 
dice could  have  resulted  from  the  refusal  to 
entertain  a  demurrer  which  must  necessarily 
have  been  overruled. 

It  is  earnestly  Insisted  upon  this,  as  it  was 
upon  the  former,  appeal,  that  the  evidence 
Is  Insntticlent  to  justify  the  finding  of  Incom- 
petencj.    Is  this  connection  the  learned  coun- 


sel for  the  appellant  have  entered  apon  an 
elaborate  examination  and  review  of  cases 
decided  In  England  and  in  various  states  of 
the  Union,  and  from  the  authorities  dted 
have  drawn  the  conclusion  that  the  appoint- 
ment of  a  guardian  for  an  adult  person  can 
be  sustained  only  upon  proof  that  that  per- 
son is  insane,  or  that  his  mental  powers  axe 
impaired  to  such  an  extent  as  to  authorize 
a  finding  that  he  is  of  unsound  mind.  With 
the  exception  of  a  few  early  cases,  the  au- 
thorities do  not,  we  think,  go  so'far  as  Is 
claimed.  We  do  not,  however,  feel  ourselves 
called  upon  to  analyze  the  rulings  in  other 
jurisdictions  for  the  reason  that,  In  Califor- 
nia, the  question  must  be  decided  in  accord- 
ance with  tlie  rules  enacted  by  the  Legisla- 
ture. While,  in  considering  the  sufilclency 
of  the  petition  and  the  findings,  it  was  not 
necessary  to  rely  upon  section  1767,  we  think 
a  decision  upon  the  validity  of  that  section 
is  proper  and  useful  as  a  means  toward  as- 
certaining what,  under  the  law  of  this  state, . 
constitutes  Incompetency  sufiicient  to  author- 
ize the  appointment  of  a  guardian. 

Section  1767  Is  a  statute  which  puriwrta 
to  define  certain  terms  used  in  existing  sec- 
tions of  the  Code.  The  first  point  made 
against  the  validity  of  section  1767  is  that 
the  act  adding  the  section  to  the  Code  is  an 
attempted  exercise  by  the  legislative  branch 
of  the  government  of  a  power  belonging  ex- 
clusively to  the  judiciary;  the  power,  that 
is  to  say,  of  interpreting  a  pre-existing  stat- 
ute. The  appellant  quotes,  in  support  of  his 
position,  this  passage  from  Cooley's  work  on 
Constitutional  Limitations:  "If  the  Legisla- 
ture would  prescribe  a  different  rule  for  the 
future  from  that  which  the  courts  enforce. 
It  must  be  done  by  statute  and  cannot  be 
done  by  a  mandate  to  the  courts  which  leaves 
the  law  unchanged,  but  seeks  to  compel  the 
courts  to  construe  and  apply  It,  not  according 
to  the  judicial,  but  according  to  the  legiala* 
tive  Judgment."  Const  LIm.  (7th  Ed.)  137. 
But  the  decisions  dted  in  support  of  this  dec- 
laration, with  one  exception  (Gov.  v.  Porter, 
5  Humph.  [Tenn.]  165),  seem,  when  the  facts 
are  examined,  to  go  no  further  than  to  deny 
the  power  of  the  Legislature  to  alter  the  con- 
struction of  a  statute  in  such  manner  as  to 
affect  rights  existing  when  the  declaratory 
statute  was  passed  (People  v.  Board  of  Su- 
pervisors, 16  N.  X.  424;  Reiser  v.  Wm.  Tell 
S.  F.  Ass'n,  39  Pa.  137;  Lambertson  v.  Hogan, 
2  Fa.  22;  Lincoln,  etc.,  Ass'n  v.  Graham,  7 
Neb.  173;  Union  Iron  Co.  v.  Pierce,  Fed. 
Cas.  No.  14,367). 

[6]  The  weight  of  authority  supports  what 
we  think  to  be  the  true  rule,  1.  e.,  that  such  de- 
claratory or  defining  statutes  are  to  be  upheld, 
except  with  regard  to  past  transactions,  as  an 
exerdse  of  the  legislative  power  to  enact  a 
law  for  the  future.  Immediately  following 
the  passage  above  quoted  from  Cooley,  the 
learned  author  says:  "But  in  any  case  the 
substance  of  the  legislative  action  should  be 
followed  rather  than  its  form;  and  if  it  ap- 
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pears  to  be  the  Intention  to  establish  by  de- 
claratory statate  a  rule  of  conduct  for  the  fu- 
ture, the  courts  should  accept  and  act  upon  It, 
without  too  nicely  Inquiring  whether  the 
mode  by  which  the  new  rule  Is  established 
Is  or  Is  not  the  best,  most  decorous,  and  suit- 
able that  could  have  been  adc^ted."  In  Steb- 
blns  V.  Board  of  Oo.  Com'rs  (C.  C.)  4  Fed.  283, 
Mr.  Justice  Miller,  sitting  In  circuit,  referred 
to  an  act  similar  to  the  one  before  us  In  these 
terms:  "While  it  might  not  be  true  that 
rights  existing  prior  to  the  explanatory  or  de- 
claratory statute  will  be  affected  by  that  de- 
claratory statute,  yet.  Inasmuch  as  Congress 
or  any  legislative  body  has  a  right  to  pass  a 
law  for  the  future  that  such  a  statute  shall 
be  held  to  mean  so  and  so,  while  It  may  not 
affect  past  transactions,  It  is  equivalent  to 
the  passage  of  a  statute  of  that  character  for 
the  future."  See,  also,  Stockdale  v.  Ins.  Co., 
20  Wall.  323,  22  L.  Ed.  348;  Singer  Mfg. 
Co.  V.  McCollock  (C.  C.)  24  Fed.  667;  State 
T.  Com'rs,  83  Kan.  199,  110  Pac.  93. 

[I]  The  other  objections  to  the  validity  of 
section  1767  are  also,  we  think,  untenable. 
The  section  was  added  by  an  act  (Stats.  1891, 
p.  68),  entitled  "An  act  to  add  another  sec- 
tion to  the  Code  of  Civil  Procedure  of  the 
state  of  California,  relating  to  incompetent 
I)erson8."  We  see  no  force  whatever  in  the 
claim  that  this  statute  fails  to  comply  with 
the  provision  of  article  4,  |  24,  of  the  Con- 
stitution, that  every  act  shall  embrace  but 
one  subject.  The  term  "incompetent  per- 
sons," which  forms  the  subject  of  the  act,  de- 
scribes one  general  class  of  persons,  properly 
selected  for  legislative  control. 

[7]  Nor  is  the  act  obnoxious  to  the  con- 
stitutional requirement  that  the  subject  of  an 
act  must  be  expressed  in  its  title.  In  Car- 
penter V.  Furrey,  128  Cal.  665,  61  Pac.  369, 
and  In  Deyoe  v.  Superior  Court,  140  Cal.  476, 
74  Pac.  28,  98  Am.  St.  Rep.  73,  this  court  up- 
held acts  having  titles  substantially  similar 
to  the  title  of  the  act  under  consideration. 
In  each  of  these  cases  the  act  assailed  added 
sections  to  one  of  the  Codes.  The  title  did 
not  differ  from  the  one  before  UB  except  that 
It  stated  the  numbers  of  the  new  Code  sec- 
tions. We  are  unable  to  see  that  this  cir- 
cumstance affects  the  question.  The  subject 
of  the  proposed  legislation  is  disclosed,  not 
by  the  number  of  the  Election  or  sections  to 
be  added,  but  by  the  words  describing  the  na- 
ture of  the  enactment,  as,  in  this  case,  the 
words  "relating  to  Incompetent  persons,"  or, 
in  the  Deyoe  Case,  "relating  to  actions  for 
divorce,"  or  in  Carpenter  v.  IMrrey,  "relating 
to  liens  of  mechanics  and  others."  That  the 
title  of  an  act  may  be  general,  and  need  not 
embrace  "an  abstract  or  catalogue  of  Its  con- 
tents," is,  of  course,  well  settled.  Abeel  v. 
Clark,  84  Cal.  226,  24  Pac.  383;  Estate  of  Mc- 
Phee,  154  Cal.  385,  97  Pac.  878. 

[S]  Finally,  the  constitutionality  of  the 
act  is  questioned  on  the  ground  that  It  seeks 
to  revise  or  amend  an  existing  law  (L  e.,  the 
Code  of  Civil  Procedure)  by  reference  to  its 


title.  Instead  of  re-enacting  and  publishing 
at  length  the  act  revised  or  section  amended. 
Const  art.  4,  24.  If  the  adoption  of  section 
1767  amended  the  existing  law  as  declared  in 
the  Code  of  Civil  Procedure,  It  amended  It  by 
Implication  only,  and  it  is  established  by  our 
decisions  that  the  constitutional  provision  re- 
lied upon  has  no  application  to  such  implied 
amendments.  Hellman  v.  Shoulters,  114  Cal. 
136,  153,  44  Pac.  915,  45  Pac.  1057;  Deyoe 
V.  Superior  Court,  140  Cal.  490,  74  Pac.  28,  98 
Am.  St  Rep.  73.  Such,  too,  is  the  prevailing 
rule  in  other  states  which  have  a  similar  con- 
stitutional restriction.  People  v.  Mahaney,  13 
Mich.  481;  Cooley,  Const  Lim.  (7th  Ed.)  216, 
and  cases  cited.  In  enacting  section  1767,  the 
Legislature  was  not  undertaking  to  alter  the 
existing  statute,  but  merely  to  clarify  and 
make  more  certain  the  meaning  and  effect 
of  those  sections.  If,  In*  so  doing,  the  con- 
struction which  would  otherwise  have  been 
given  to  sections  1763  and  1764  was,  to  some 
extent,  changed  by  the  new  legislation,  the 
modification  of  the  earlier  statutes  was  not 
an  amendment  of  them,  within  the  meaning 
of  the  Constitution. 

Adopting  the  view,  Oiea,  that  section  1767 
is  a  valid  enactment,  there  can  be  no  occa- 
sion to  go  beyond  its  terms  to  learn  what 
conditions  will  justify  the  appointment  of  a 
guardian. 

[I]  The  grammatical  construction  of  the 
section  is  not  above  criticism,  but  defects  in 
this  respect,  while  they  may  enhance  the  dif- 
ficulty of  interpreting  the  enactment,  do  nut 
impair  its  binding  force. 

[10]  The  test  established  by  the  section  is 
whether  or  not  the  person  in  question  is  "un- 
able, unassisted,  to  properly  manage  and  take 
care  of  himself  and  his  property,  and  by 
reason  thereof  would  be  likely  to  be  deceived 
or  imposed  upon  by  artful  or  designing  per- 
sons." This  broad  language  must  we  think, 
be  read  in  the  light  of  the  other  provisions 
of  the  chapter  of  which  section  1767  Is  a 
part,  and  particularly  of  section  1763,  which 
lays  down  the  initial  steps  to  be  followed  in 
seeking  the  appointment  of  a  guardian.  The 
petition  must  represent  that  the  person  Is 
insane,  or  from  any  cause  mentally  Incompe- 
tent to  manage  bis  property,  and  we  take  It 
that  the  Inability  defined  In  section  1767,  al- 
though not  expressly  so  limited,  must  be  un- 
derstood to  mean  a  mental,  rather  than  a 
physical,  inability.  It  is,  under  the  section, 
immaterial  how  such  inability  has  been  pro- 
duced. It  may  result  from  "old  age,  disease, 
weakness  of  mind,  or  from  any  other  cause." 

Applying  the  statutory  rule  to  the  record 
before  us,  it  is  not  to  be  doubted  that  the 
evidence  was  such  as  to  warrant  the  finding 
of  the  trial  court  which,  in  addition  to  what 
we  have  already  commented  upon,  declared, 
iu  the  exact  words  of  section  1767,'  that 
Ix>ren  Coburn  was,  "by  reason  of  old  age  and 
weakness  of  mind,  unable,  unassisted,  to 
properly  manage  and  take  care  of  himself 
and  his  property,  and  by  reason  thereof  Uk» 
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ly  to  be  decayed  and  Imposed  upon  by  artful 
and  designing  persons." 

[It]  It  Is  unnecessary  to  enlarge  upon  tbe 
rule,  so  long  settled  and  so  well  known  as  to 
be  axiomatic,  that  the  findings  of  a  trial 
court  upon  disputed  Issues  of  fact  are  not  to 
t>e  overturned  on  appeal,  unless  they  totally 
lack  the  support  of  substantial  evidence. 
That  rule  is  as  applicable  to  a  case  of  this 
character  aa  to  any  other.  It  requires  us  to 
uphold  the  assailed  finding  if  there  is  in  the 
record  evidence,  which,  with  the  aid  of  all 
Inferences  reasonably  to  t>e  drawn  from  It, 
tends  logically  to  establish  tbe  conclusion 
embodied  in  the  finding. 

[12]  The  record  In  the  case  at  bar  is  very 
Tolnmlnous.  The  bill  of  exceptions,  contain- 
ing an  abstract  of  the  testimony  and  the 
rulings  of  tbe  court,  occupies  but  little  less 
than  3,000  pages  of  the  printed  transcript 
It  would,  manifestly,  be  Impracticable  to  at- 
tempt, in  an  opinion  of  this  court,  to  even 
summarize  the  testimony  of  each  of  the  wit- 
nesses. We  must  content  ourselves  with  a 
brief  statement  of  a  few  of  the  facts  testified 
to,  believing  that  a  recital  of  these  facts  will 
suffice  to  establish  the  proposition  that  the 
court  below  was  Justified,  under  the  statutory 
provisions  in  force  in  tills  state,  in  finding 
tbe  appellant  to  be  incompetent,  and  in  ap- 
pointing a  guardian  of  his  person  and  estate. 

liOren  Gobum  was,  at  the  time  of  the  hear- 
ing, of  tbe  age  of  84  years  or  thereabouts. 
He  had,  many  years  before,  acquired  large 
tracts  of  land  in  San  Mateo  county,  where  he 
resided,  and  in  other  counties.  His  holdings 
in  San  Mateo  county  were  in  excess  of  10,000 
acres,  and  his  entire  estate  was,  as  Is  con- 
ceded on  all  sides,  worth  more  than  a  million 
dollars.  The  San  Mateo  land  has  been  leas- 
ed, from  time  to  time^  in  parcels;  the  ten- 
ants paying,  in  some  Instances,  a  cash  rental, 
but  more  frequently  a  proportion  of  the  crop 
grown.  The  petitioner  attempted  to  show 
that  the  appellant  had,  for  a  long  time,  been 
defrauded  of  a  considerable  part  of  the  re- 
turn that  should  have  come  to  him  from  4;en- 
ants  paying  a  crop  rental.  And  wUIe  the 
showing  on  this  point  was  not  conclusive,  we 
think  there  was  enough  testimony  to  justify 
the  trial  court  in  believing  that  Loren  Ck>- 
bum  had  not  received  his  full  due  under  his 
leases,  and  that  his  failure  to  exact  a  proper 
division  of  tbe  crops  was  the  result  of  his 
inability  to  count  the  number  of  sacks  of 
grain  harvested  by  the  respective  tenants.  A 
great  deal  of  testimony  was  offered  with  the 
purpose  of  showing  that  Coburn  had  been 
induced  by  one  whom,  as  a  reasonable  man, 
be  should  have  distrusted,  to  enter  into  an 
improvident  contract  relative  to  the  cutting 
•t  timber  on  the  Coburn  lands.  This  trans- 
action, and  the  resulting  litigation,  could  not 
be  detailed  here  without  unduly  extending 
this  opinion.  Suffice  it  to  say  that  the  facts 
shown,  as  a  whole,  lend  some  support  to  the 
conclusions  embodied  in  the  findings  of  the 
tmuL 


Loren  Coburn  himself  was  called  as  a  wit- 
ness by  the  petitioner,  and  examined  and 
cross-examined  at  great  length.  One-fourth 
of  the  long  record  before  us  is  taken  up  with 
the  questions  asked  Mr.  Coburn  and  his  an- 
swers thereto.  The  respondents  place  great 
reliance  upon  these  questions  and  answerH 
as  going  far  toward  sustaining  the  finding 
of  incompetency.  Their  position  in  this  re- 
gard seems  to  us  to  be  well  founded.  Giving 
to  his  testimony  the  construction  which  tbe 
trial  court  may  reasonably  be  deemed  to  have 
given  dt,  the  examination  disclosed  that  the 
appellant's  memory  is  seriously  impaired  vrith 
respect  to  many  matters  directly  affecting 
his  personal  and  his  property  Interests.  lie 
was  unable  to  recall,  at  least  when  first  ques- 
tioned on  these  points,  the  name  of  his  moth- 
er, the  maiden  name  of  his  first  wife,  the 
name  of  his  sister  and  of  one  of  bis  broth- 
ers, the  fact  that  bis  father  liad  been  mar- 
ried twice,  the  month  In  which  his  own  sec- 
ond marriage  had  taken  place.  He  referred 
to  the  petitioner,  Azro  Coburn,  his  nephew, 
as  Carl  Coburn,  who  was  the  adopted  son  of 
his  brother,  and  who  was  well  known  to  him. 
He  had  but  little  recollection  of  the  execu- 
tion of  two  wills  made  by  him  after  his  sec- 
ond marriage,  nor  did  he  recall  the  attorney 
who  had  drawn  the  later  of  these  documents 
for  him.  He  had  been  Involved  in  a  great 
deal  of  important  litigation  in  the  years  pre- 
ceding the  trial,  but  had  a  very  shadowy 
knowledge  of  the  n&ture  and  condition  of  the 
various  actions  which  were  pending  or  had 
been  disposed  of. 

One  of  the  strongest  circumstances  going 
to  uphold  the  conclusion  of  the  trial  court 
is  found  in  the  appellant's  execution  of  cer- 
tain conveyances  and  leases,  and  his  own 
statements,  while  on  the  stand,  concerning 
these  instruments.  After  Azro  A.  Coburn, 
who  was  a  resident  of  Massachusetts,  bad 
come  to  California  to  look  into  the  matters 
involved  In  this  proceeding,  and  before  the 
petition  had  been  filed,  Carl  Coburn  present- 
ed to  Loren  for  bis  signature,  a  conveyance 
to  one  Richards  of  the  property  in  the  dty 
of  San  Francisco  constituting  the  dty  ball 
site,  a  like  conveyance  to  one  Gayety  of  tbe 
New  Tear's  Point  ranch,  a  large  portion  of 
Cobum's  holdings  in  San  Mateo  county,  one 
to  AlMon  Weeks  of  other  valuable  propertj' 
In  San  Mateo  county.  There  were  also  pre- 
sented to  him  leases  of  property  in  the  town 
of  Pescadero  which  Coburn  did  not  own  (in- 
cluding the  public  school  lot  and  that  occu- 
pied by  the  Catholic  church),  of  the  land  in 
Oakland  used  as  the  station  of  the  Southern 
Pacific  Railroad  Company,  and  of  a  block  of 
land  in  San  Francisco  in  which,  too,  Coburn 
bad  never  claimed  any  interest  The  pur- 
pose of  seeking  the  execution  of  these  papers 
was,  as  Azro  Coburn  testified,  to  ascertain 
whether  the  appellant  was  incompetent,  and 
to  secure  evidence  on  the  point.  I^oren  Co- 
burn  took  the  various  papers  on  the  differ- 
ent occasions  when  they  were  handed  to  him, 
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looked  at  them  as  It  he  were  reading  them, 
and  executed  them,  one  and  all.  In  no  in- 
stance did  he  receive  or  demand  any  consid- 
eration, except  in  the  case  of  one  of  the 
Pescadero  leases,  ui)on  the  signing  of  which 
$5  was  paid  him.  When  questioned  concern- 
ing these  papers,  the  appellant  denounced 
some  of  them  as  fraudulent,  stating,  as  to 
others,  that  he  had  never  signed  them.  The 
learned  trial  Judge,  in  commenting  upon  this 
phase  of  the  case,  used  the  following  perti- 
nent language:  "The  fact  that  before  the  in- 
auguration of  these  proceedings  he  signed 
varions  deeds  and  leases  «  »  •  might  not 
be  of  so  much  importance  if  respondent  could 
explain  in  any  way  why  he  did  so.  But  he 
cannot,  and  upon  this  hearing,  although  they 
were  the  real  basis  of  the  proceedings  against 
him,  he  had  but  a  hazy  recollection  of  ever 
having  seen  or  heard  of  them  before.  Coun- 
sel urges  that  he  was  tricked  by  a  trusted 
agent,  but  this  is  the  explanation  ofTered  by 
counsel  and  not  by  respondent;  and  if  one 
trusted  agent  can  procure  the  signing  by 
respondent  of  papers  of  this  character,  and 
about  which,  even  when  called  to  his  atten- 
tion, he  has  no  knowledge,  and  concerning 
the  execution  of  which  he  has  no  recollec- 
tion, it  is  not  unlikely  that  another  person 
securing  his  confidence  could  do  the  same." 

The  foregoing  summary  is,  in  our  judg- 
ment, ample  to  show  that  there  was  evidence 
justifying  the  findings  assailed.  We  shall 
not,  tiierefore,  do  more  than  refer  to  other 
points  brought  out  by  the  petitioner,  such  as 
the  appellant's  failure  of  memory  with  re- 
spect to  other  matters  than  those  already 
mentioned,  his  belief,  claimed  by  the  re- 
spondents to  be  a  delusion,  that  the  property 
owned  by  blm  in  San  Mateo  county  extended 
for  a  number  of  miles  to  the  north  of  his 
actual  boundary,  or  the  testimony  of  an  ex- 
pert alienist  that,  in  his  opinion,  Loren  Co- 
burn  was  of  unsound  mind. 

There  was,  to  be  sure,  a  great  deal  of  tes- 
timony lending  support  to  the  claim  that 
Loren  Cobum  had  the  mental  capacity  ordi- 
narily found  in  a  man  of  his  years.  His  own 
exantination  disclosed,  in  many  particulars, 
an  understanding  grasp  of  his  situation,  his 
relations  to  those  about  him,  and  his  afTairs. 
But  other  parts  of  his  own  testimony,  and 
the  remaining  evidence  offered  to  sustain  the 
allegations  of  the  petition  were  certainly 
such  as  to  Justify  the  trial  court  in  its  belief 
that  the  appellant  had,  in  consequence  of  old 
age,  sufl'ered  an  Impairment  of  his  mental 
powers  to  such  an  extent  as  to  make  him  in- 
capable of  directing  his  business  and  itroper- 
ty  In  a  rational  manner.  This,  with  the 
further  showing  indicating  his  vulnerability 
to  the  efforts  of  designing  persons,  clearly 
filled  the  measure  of  the  statute. 

[IS]  The  testimony  may  fairly  be  said  to 
establish  that  the  appellant  was,  considering 
his  age,  of  at  least  normal  physical  health 
and  vigor.  It  is  argued  that,  for  this  rea- 
son, the  finding  that  he  was  "Incapable  of 


taking  care  of  himself'  is  without  support. 
But  we  do  not  think  the  statute  is  designed 
to  prevent  the  appointment  of  a  guardian 
of  a  person  mentally  incapable  of  taking 
care  of  his  property,  unless  he  is  also  shown 
to  be  unable  to  perform  the  acts  necessary 
to  the  bodily  care  of  his  person.  As  we  have 
seen,  the  section  (1763)  providing  for  the 
petition  requires  only  an  allegation  of  In- 
competency "to  manage  his  property."  The 
following  section  authorizes  an  appointment 
if  it  appears  that  the  person  is  incapable  of 
"taking  care  of  himself  and  managing  his 
property."  The  phrase  is  in  the  conjunctive, 
and  the  requirement  is  fulfilled  if  inability 
in  either  direction  Is  shown.  And,  finally, 
section  1767  defines  an  incompetent  as  one 
"unable  •  *  •  to  properly  manage  and 
take  care  of  himself  w  his  property."  The 
main  purpose  of  the  statute  is  the  protection 
of  property  (Com.  v.  Schneider,  59  Pa.  330), 
and  we  think  the  legislative  view  was  that 
the  inability  to  take  care  of  himself  neces- 
sarily results  from  the  determination  that 
the  person  is  "insane,  or  from  any  cause  in- 
competent to  manage  his  property."  In  oth- 
er words,  the  care  of  one's  self  means,  not 
merely  attention  to  the  physical  needs  of 
the  body,  but  that  control  of  one's  actions 
and  conduct  which  is  exercised  by  a  normal 
mind. 

The  appellant  assigns  a  great  many  ml- 
Ings  as  errors  of  law.  We  shall,  very  briefly, 
notice  those  that  seem  to  possess  any  sub- 
stantial Importance. 

[14]  It  is  argued  that  the  court  should  not 
have  permitted  the  petitioner,  over  the  ap- 
pellant's objection,  to  call  the  latter  as  a 
witness  and  examine  him.  But  we  see  no 
reason  why  this  could  not  be  done.  The 
Code  (section  1763),  in  requiring  that  the 
person  alleged  to  be  incompetent  "must  be 
produced  at  the  hearing,"  seems  to  con- 
template an  examination.  The  point  that  he 
is  compelled  to  be  a  witness  against  himself 
is  not  applicable  to  any  but  a  criminal  pro- 
ceeding, which  this  Is  not. 

[16]  Some  questions  were  objected  to  on 
the  ground  that  they  called  upon  the  appel- 
lant to  give  testimony  which  might  be  detri- 
mental to  his  interests  in  other  pending  liti- 
gation. But  we  are  cited  to  no  authority, 
and  we  know  of  none,  authorizing  the  rejec- 
tion of  testimony,  relevant  and  otherwise 
competent,  for  this  reason.  The  same  thing 
may  be  said  of  certain  questions  objected 
to  on  the  ground  that  they  inquired  into  the 
appellant's  private  affairs. 

[1 8]  The  opinion  of  Azro  A.  Cobum  regard- 
ing the  sanity  of  Loren  was  given,  over  the 
objection  that  the  witness  was  not  shown 
to  be  an  "intimate  acquaintance."  Code  Civ. 
Proc.  {  1870,  subd.  10.  But,  In  the  deter- 
mination of  this  preliminary  question,  the 
trial  court  has  a  wide  range  of  discretion, 
and  no  abuse  of  discretion  was  shown  lu 
this  Instance. 

Much  of  the  documentary  evidence  object- 
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ed  to  was  offered  and  was  admissible  as  a 
basis  for  testing  the  appellant's  memory  con- 
cerning important  litigation  or  otber  trans- 
actions affecting  his  property  interests. 
While  an  impaired  memory  may  not,  in  and 
of  itself,  establish  incompetency,  it  is  an  ele- 
ment to  be  considered. 

[17,11]  The  appellant  was  not  permitted 
to  ask  Azro  A.  Coburn,  on  cross-examina- 
tion, bow  much  money  he  bad  spent  in  the 
proceeding  to  hare  Loren  Coburn  declared 
Incompetent  The  question  was  proper  as 
tending  to  illustrate  the  interest  of  the  wit- 
ness, but,  in  view  of  the  fact  that  It  was  ad- 
mitted that  the  witness  had  paid  all  of  the 
expenses  of  both  trials,  as  well  as  of  the 
former  appeal,  amounting  to  at  least  $15,- 
000,  no  real  prejudice  could  have  been  caus- 
ed to  the  appellant  by  the  ruling. 

Further  exceptions  to  rulings  on  the  ad- 
mission or  rejection  of  evidence  are  so  num- 
erous that  they  cannot  be  here  detailed.  All 
have,  however,  been  examined,  and  we  are 
satisfied  that  the  rulings  were  either  correct 
or  were  not  substantially  prejudicial  to  the 
appellant  The  record  of  the  trial,  as  a 
whole,  makes  it  very  clear  that  the  trial 
court  was  actuated  by  the  desire  to  treat  the 
appellant  with  absolute  fairness  and  to  show 
him  every  courtesy  that  Ills  unfortunate  sit- 
uation called  for. 

[It]  The  appellant  suggested  that,  if  the 
court  should  appoint  a  guardian  at  all,  it 
appoint  his  wife  guardian  of  bis  person,  and 
Union  Trust  Company  of  San  Francisco,  a 
corporation,  guardian  of  his  estate.  The 
court,  however,  appointed  M.  J.  Hynes,  who 
was  a  stranger  to  the  appellant,  guardian  of 
both  person  and  estate.  There  was  no  error 
in  this.  The  conrt  is  authorized  to  select  a 
proper  person  to  act  as  guardian  (Halett  v. 
Patrick,  49  Cal.  590;  Guardianship  of  Sol- 
llvan,  143  Cal.  462,  T7  Pac.  153),  and  there 
is  no  provision  similar  to  that  of  section 
1748  relative  to  guardians  of  minors,  requir- 
ing the  court  to  give  any  weight  to  the  pref- 
erence of  the  ward.  The  competency  and 
fitness  of  Mr.  Hynes  are  not  questioned,  and 
the  court,  in  appointing  him,  cannot  be  said 
to  Iiave  abused  the  discretion  committed 
to  it 

[29]  Mor  did  the  court  err  in  declining  to 
permit  the  reopening  of  the  case,  several 
months  after  its  submission,  upon  the  appel- 
lant's claim  that  he  could  introduce  evi- 
dence, not  theretofore  obtainable,  affecting 
the  reputation  ot  Carl  Coburn  for  truth,  hon- 
esty, and  integrity,  and  the  bias  of  said  Carl 
Coburn.  Such  applications  are  addressed  to 
the  discretion  of  the  court  (Miller  v.  Sharp, 
49  Cal.  233 ;  S.  F.  Breweries  v.  Schurtz,  104 
CaL  420,  38  Pac.  92),  and  no  abuse  of  that 
discretion  is  here  shown.  The  court  may 
well  hare  concluded,  from  the  fac«  of  the 
affidavit  offered  in  support  of  the  motion, 
that  all  competent  evidence  tending  to  show 
that  Carl's  reputation  was  bad,  if  such  were 
the  fact,  could  have  been  obtained  and  pro- 


duced before  the  close  of  the  trlaL  And,  on 
the  question  of  bias,  the  interest  of  the  wit- 
ness was  not  disputed,  and  the  new  testi- 
mony proposed  to  be  offered  was  not  of  suffi- 
cient importance  to  require  the  court  to  re- 
open the  case. 

[21]  No  request  was  made  for  a  trial  by 
Jury,  and  the  case  was  tried  by  the  court, 
without  a  protest  or  contrary  suggestion 
from  any  one.  It  Is  n^w  contended  that  the 
court  should,  of  its  own  motion,  have  called  a 
Jury  to  try  the  issues,  and  that  its  failure 
to  do  so  necessitates  a  reversaL  Irrespective 
of  the  question  whether  a  Jury  trial  was  or 
could  be  waived  by  the  incomi>etent,  a  suffi- 
cient answer  to  the  point  made  is  that  the 
proceeding  is  not  one  of  those  in  wliich  the 
right  of  trial  by  Jury  is  absolutely  guaran- 
teed by  the  Constitution.  The  constitutional 
provision  secures  the  right  to  a  Jury  trial 
only  in  cases  ii^  which  the  right  existed  at 
common  law.  Koppikus  v.  State  Cap. 
Com'rs,  16  Cal.  248;  Cassldy  v.  SulUvan,  64 
Cal.  266,  28  Pac.  234.  Generally  speaking,  it 
has  reference  to  criminal  cases,  and  to  ac- 
tions at  law,  as  distinguished  from  cases  of 
equity  (Pac.  Ry.  Co.  v.  Wade,  91  Cal.  449,  27 
Pac.  768,  13  li.  R.  A.  754,  25  Am.  St  Rep. 
201),  or  special  proceedings  (12  Ency.  Plead. 
&  Prac.  239). 

As  we  have  already  had  occasion  to  say, 
the  present  proceeding  is  not  a  criminal  case. 
Nor  la  it  an  action  at  law.  Whether  It  be 
regarded  as  of  an  equitable  nature,  or  as  a 
special  proceeding  in  probate,  it  is  not  a 
case  in  which,  at  common  law,  an  absolute 
right  of  trial  by  Jury  existed.  24  Cyc.  132; 
Gaston  v.  Babcock,  6  Wis.  503;  Shroyer  v. 
Richmond,  16  Ohio  St  455;  Eagany  v.  Coh- 
nen,  29  Ohio  St.  82.  If  it  be  of  an  equitable 
nature,  the  familiar  rule  is  that  the  calling 
of  a  jury  rests  in  the  discretion  of  the  court 
If,  on  the  other  hand,  It  be  viewed  as  a  mat- 
ter in  probate,  the  only  right  to  a  Jury  trial 
that  can  possibly  be  claimed  under  the  statute 
is  conditioned  upon  the  making  of  a  demand. 
Code  av.  Proc.  {  1717.  It  follows  that,  in 
the  absence  of  a  demand,  no  right  of  the  ap- 
pellant was  infringed  by  the  action  of  the 
court  in  proceeding  to  a  trial  of  the  issues 
without  a  Jury. 

We  are  not  without  appreciation  of  the 
importance  of  this  proceeding  to  the  appel- 
lant It  is  a  harsh  necessity  that  couu>eIs  a 
court  to  subject  to  the  control  of  a  guardian 
the  person  and  property  of  a  man  who  has, 
during  a  long  life,  displayed  the  capacity 
and  frugality  requisite  to  the  acquisition 
and  retention  of  so  large  an  estate,  and  who 
still  preserves,  to  a  considerable  degree,  his 
native  shrewdness.  The  effort  of  the  appel- 
lant, and  of  his  very  industrious  and  zeal- 
ous counsel,  to  avoid  this  result  must  ap- 
peal to  the  sympathies  of  every  one.  But 
when  it  is  shown  that  the  appellant's  men- 
tal powers  have  deteriorated  to  such  an 
extent  as  to  unfit  him  for  the  management 
of  his  properties,  and  to  render  him  a  like- 
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ly  victim  to  the  wiles  of  designing  persons, 
it  becomes  the  duty  of  the  trial  court  to  put 
him  under  guardianship,  to  the  end  that  he 
may  be  protected  not  only  from  those  who 
might  seek  to  impose  upon  him,  but  from  his 
own  incapacity. 

The  judgment   and  the  order  denying  a 
new  trial  are  affirmed. 

We  concur:    SHAW,  J.;    ANGELOTTI,  J. 


PLUMAS  COUNTY  BANK  v.  BANK  OF 

RIDEOUT,  SMITH  &  CO. 

(Sac.    1,964.) 

(Supreme  Court  of  California.    March  19,  1913. 

Rehearing  Denied  April  18,  1913.) 

1.  Banks  and  Banking  (§  106*)— Insolvent 
Bank— Rbceipt  of  Paper  fob  Collection 

— IiIABILITT   of  PaBTIES. 

Though  it  is  a  fraud  for  an  insolvent  bank 
to  receive  commercial  paper  for  collection,  and 
though  it  acquires  no  title  whatever  the  form 
of  indorsement  may  be,  yet,  where  a  'check 
drawn  by  a  depositor  on  his  bank  and  indorsed 
in  blank  is  transferred  to  another  bank,  which 
is  insolvent,  and  advances  are  made  thereon  in 
good  faith,  the  depositor  must  stand  the  loss. 
[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  $§  574-578,  586;  Dec. 
Dig.  i  166.*] 

2.  Banks  and  Banking  (S  156*)  —  Depob- 
iTOBs— Debtob  and  Cbeditob. 

Where  a  depositor  of  a  bank,  desiring  to 
open  an  account  with  a  trust  company,  drew 
a  check  on  the  bank  in  a  sum  less  than  the  de- 
posit, and  transmitted  it  to  the  trust  company, 
with  directions  to  give  credit  for  the  amount 
thereof,  and  the  trust  company  received  the 
check  and  gave  credit  therefor,  and  the  bank 
honored  the  check,  the  relation  between  the  de- 
positor and  the  trust  company  was  that  of 
iTeditor  and  debtor,  and  the  insolvency  of  the 
trust  company  shortly  after  the  giving  of  the 
credit  did  not  authorize  the  depositor  to  hold 
the  bank  liable  for  the  loss  sustained. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §§  539-546;  Dec.  Dig.  g 
156.*] 

3.  Banks  akd  Banking  (§  166*)— Delivebt 
OF  Check  fob  Collection— Payment. 

A  depositor  in  a  bank,  desiring  to  open  an 
account  with  a  trust  company,  drew  a  check  on 
the  bank  in  a  sum  less  than  the  deposit,  and 
transmitted  it  to  the  trust  company,  with  di- 
rections to  open  an  account  and  give  credit  for 
the  amount  thereof.  The  trust  company  receiv- 
ed the  check,  and  gave  credit  therefor.  The 
bank  had  on  deposit  with  the  trust  company  a 
sum  less  than  the  check,  but  it  honored  the 
check  and  transmitted  a  draft  for  Jhe  excess 
l)«fore  the  trust  company  closed  its  doors  on 
account  of  insolvency.  The  books  of  the  trust 
company  did  not  give  tlie  bank  credit,  and  an 
officer  thereof  returned  the  uncollected  draft. 
The  bank  acted  in  good  faith,  and  neither  it 
nor  the  depositor  knew  of  the  insolvency  of  the 
trust  company.  Held,  that  though  the  check, 
drawn  by  the  depositor,  was  sent  to  the  trust 
company  tor  collection  only,  the  loss  resulting 
from  the  insolvency  must  fall  on  the  depositor. 
[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking.  Cent  Dig.  §§  674-578,  586;  Dec. 
Dig.  i  166.*] 

Department  2.  Appeal  from  Superior 
Court,  Biitte  County;   J.  C.  Gray,  Judge. 


Action  by  the  Plumas  County  Bank  against 
the  Bank  of  Rldeout,  Smith  &  Co.  From  a 
judgment  for  defendant  and  from  an  order 
denying  a  new  trial,  plaintiff  appeals.  Af> 
firmed. 

U.  S.  Webb,  Jesse  W.  Lillenthal,  and  Ray- 
mond Benjamin,  all  of  San  Frandsco,  for 
appellant  F.  C.  Dusk,  of  Chico,  and  A.  T. 
Jones,  of  OrovIUe,  for  respondent 

MELVIN,  J.  Plaintiff  sued  for  the  sum 
of  $15,000  alleged  to  be  a  deposit  properly  to 
its  credit  in  the  bank  of  defendant  corpora- 
tion. From  a  judgment  against  it  and  from 
an  order  denying  its  motion  for  a  new  trial 
the  Plumas  County  Bank  appeals. 

Regarding  the  facts  of  this  case,  there  la 
very  little  dispute.  Indeed,  the  bill  of  ex- 
ceptions is  made  up  In  part  of  an  agreed 
statement  of  facts,  those  essential  to  this 
opinion  being  as  follows:  "On  October  28, 
1907,  the  plaintiff  bank  had  on  deposit,  subject 
to  check,  in  the  defendant  bank  over  $15,000, 
and  the  defendant  bank  bad  on  deposit  in 
California  Safe  Deposit  &  Trust  Company 
the  sum  of  $12,505.29,  and  for  several  years 
prior  thereto  had  kept  an  account  with  said 
California  Safe  Deposit  &  Trust  Company 
to  the  credit  of  which  it  from  time  to  time 
made  deposits  and  from  time  to  time  drew 
checks  or  drafts  on  the  same."  On  October 
24,  1907,  plaintiff  desiring  to  open  an  account 
with  the  California  Safe  Deposit  4  Trust 
Company,  drew  its  check  No.  215  on  defend- 
ant payable  to  that  corporation  (which  we 
will  hereafter  for  the  sake  of  brevity  call  the 
Trust  Company)  for  the  sum  of  $15,000,  and 
on  the  same  day  deposited  the  said  check  in 
the  mall  at  Quincy  directed  to  the  Trust 
Company.  With  the  check  was  a  letter  con- 
taining, among  other  things,  the  following 
langimge:  "We  have  thought  the  matter  over 
and  have  concluded  to  open  an  account  with 
you  for  the  present  at  least  Inclosed  here- 
with you  will  find  our  draft  on  the  Bank  of 
Rldeout  Smith  &  Company  of  Oroville,  in 
your  favor  for  the  sum  of  $15,000,  which 
amount  you  will  please  place  to  our  credit 
and  send  us  receipt  for  the  same."  This 
check  and  letter  were  received  by  the  Trust 
Company  on  October  28,  1907.  Shortly  after 
2  o'clock  on  October  30,  1907,  the  Trust  Com- 
pany closed  its  doors.  It  is  also  true  that 
(we  quote  from  the  stipulated  statement)  "for 
and  during  30  days  prior  to  October  30,  1907. 
the  said  California  Safe  Deposit  &  Trust  Com- 
pany was  insolvent,  but  neither  party  to  this 
action  bad  any  knowledge  or  notice  of  such 
insolvency  at  that  time.  That  said  bank, 
while  in  fact  Insolvent  during  said  30  days, 
paid  all  Its  obligations  as  presented,  and  aa 
payment  was  demanded  from  said  bank. 
That  each  of  the  parties  to  this  action  had 
notice  and  knowledge  of  the  suspension  of 
said  bank  from  and  after  the  31st  day  of 
October,    1907,    and   that  It  never   resumed 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  &  Am.  Die.  Key-No.  Series  A  Rep'r  Indezoa 
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bnslness  after  It  suspended  on  the  30th  day 
of  October,  1907.  That  It  has  never  since 
resnmed  business,  and  has  been  at  all  times 
from  that  date  InsolTent."  £.  J.  Le  Breton 
was  apiwinted  receiver  of  the  Insolvent  cor- 
poration January  14,  1908.  During  the  fol- 
lowing month  plaintiff  demanded  $15,000 
from  the  defendant  corporation,  but  said  de- 
mand was  refused  on  the  ground  that  pay- 
ment had  theretofore  been  made.  On  Octo- 
ber 28,  1907,  the  manager  of  the  Trust  Com- 
pany wrote  to  the  cashier  of  the  Plumas 
County  Bank.  One  paragraph  of  his  letter 
was  as  follows:  "I.  desire  to  acknowledge 
with  thanks  your  esteemed  favor  of  24th  inst, 
in  which  you  inclose  your  check  on  the  Bank 
of  Hideout,  Smith  &  Company,  Orovllle,  for 
(15,000.00  and  instruct  us  to  place  same  to 
your  credit  This  has  been  done  and  a  for- 
mal acknowledgment  will  be  sent  you."  On 
November  1,  1907,  the  cashier  of  the  Plumas 
County  Bank  telegraphed  the  defendant  to 
stop  payment  on  the  $16,000  draft  drawn  in 
favor  of  the  Trust  Company. 

In  addition  to  the  stipulated  facts  the 
court  found:  "That  upon  the  receipt  by  said 
California  Safe  Deposit  &  Trust  Company 
of  said  check  No.  215  in  favor  of  California 
Safe  Deposit  &  Trust  Company  and  said  let- 
ter from  said  Plumas  County  Bank  to  said 
California  Safe  Deposit  &  Trust  Company 
the  said  California  Safe  Deposit  &  Trust 
Company  credited  the  same  In  Its  cash  book 
being  its  book  of  original  entry  to  the  plain- 
tiff bank,  and  on  the  same  day  this  credit  to 
the  plaintiff  bank  of  said  sum  in  the  cash 
book  of  the  California  Safe  Deposit  &  Trust 
Company  was  posted  from  the  cash  book  in- 
to Individual  ledger  No.  2  of  said  California 
Safe  Deposit  &  Trust  Company,  said  entries 
showing  that  the  plaintiff  bank  was  upon 
that  day,  October  28,  1907,  credited  with 
115,000  on  the  books  of  the  California  Safe 
Deixisit  &  Trust  Company."  That  a  deposit 
tag  marked  "New"  and  showing  a  credit  of 
$15,000  in  favor  of  the  Plumas  County  Bank 
was  filed  among  the  papers  of  the  Trust 
Company  on  October  28,  1907,  and  that  said 
tag  contained,  among  other  things,  the  fol- 
lowing: "In  receiving  checks  on  deposit,  pay- 
able elsewhere  than  in  San  Francisco,  this 
bank  assumes  no  responsibility  for  the  fail- 
ure of  any  of  Its  direct  or  Indirect  collect- 
ing agents,  and  shall  only  be  held  liable 
when  proceeds  in  actual  funds  or  solvent 
credits  shall  have  come  into  its  possession. 
Under  these  conditions,  items  previously 
credited  may  be  charged  back  to  the  depos- 
itor's account  In  making  this  deposit,  the 
depositor  hereby  assents  to  the  foregoing 
conditions."  That  on  the  same  day  the  said 
dieck  No.  215  was  mailed  to  the  defendant 
attached  to  the  following  memorandum: 
"California  Safe  Deposit  &  Trust  Company. 
San  Francisco,  October  28,  1007.  To  Bank 
of  Hideout  Smith  &  Co.,  Orovllle:  Herewith 
for  collection  and  credit,  drawn  on  you: 
Amount,  $15,000."    That  on  October  29th  the 


check  and  memorandum  were  received  by  de- 
fendant marked  "Paid,"  and  defendant  deb- 
ited plaintiff  on  its  books  with  check  No. 
216.  "That  tlie  plaintiff  bank  sent  the  said 
check  No.  215  foe  $15,000  to  CaUfornia  Safe 
Deposit  &  Trust  Company  for  the  purpose 
of  transferring  that  sum  of  money  for  which 
it  had  credit  at  the  Bank  of  Rideont,  Smith 
&  Co.  to  California  Safe  Deposit  &  Trust 
Company,  and  giving  the  plaintiff  bank  cred- 
it there  for  said  sum.  *  •  •  That  when 
said  check  No.  215  was  received  by  said  de- 
fendant bank  and  said  transfer  had  been 
made  upon  the  books  of  said  defendant 
bank,  and  the  said  sum  of  $16,000  credited 
to  the  California  Safe  Deposit  &  Trust  Com- 
pany, said  defendant  bank  knew  that  its  ac- 
count with  California  Safe  Deposit  &  Trust 
Company  would  be  overdrawn  In  an  approxi- 
mate sum  of  $2,600,  and  desiring  to  have  no 
overdraft  at  the  Oillfornia  Safe  Deposit  & 
Trust  Company's  bank,  and  to  keep  a  bal- 
ance continually  there,  it  sent  to  that  bank 
on  the  29th  day  of  October,  1907,  not  only 
Its  draft  on  said  California  Safe  Deposit  & 
Trust  Company  for  the  $15,000  item  and 
$48.73  additional  thereto  to  cover  other  small 
items,  but  also  sent  a  cash  draft  for  $5,000 
in  favor  of  California  Safe  Deposit  &  Trust 
Company  on  the  Mercantile  Trust  Company 
of  San  Francisco."  That  on  the  same  day 
both  drafts  were  placed  in  the  post  office  at 
Orovllle  contained  in  envelopes  properly  ad- 
dressed to  the  Trust  Company  in  San  Fran- 
cisco, and  having  the  postage  thereon  pre- 
paid. "That  said  draft  No.  307  for  $15,- 
048.73  was  received  by  the  CaUfornia  Safe 
Deposit  &  Trust  Company  at  or  before  the 
hour  of  noon  on  October  30,  1007,  and  the 
said  draft  for  $5,000  was  received  by  the 
California  Safe  Deposit  &  Trust  Company 
about  the  hour  of  noon  on  October  30,  1007, 
but  the  exact  time  of  its  receipt  cannot  be 
ascertained."  That  the  draft  on  the  Mer- 
cantile Trust  Company  was  not  cashed  by 
the  California  Safe  Deposit  &  Trust  Com- 
pany, but  two  days  after  the  suspension  of 
said  last-named  bank  the  said  draft  for  $5,- 
000  was  returned  uncashed  to  the  defendant 
bank.  That  subsequently  the  receiver  of  the 
Trust  Company  demanded  and  received  from 
the  defendant  bank  $2,543.44,  being  the  dif- 
ference between  its  draft  No.  307  and  the 
amount  of  its  former  balance  with  the  Trust 
Company.  "That  upon  the  receipt  by  said 
California  Safe  Deposit  &  Trust  Company  of 
said  draft  No.  307  at  about  the  hour  of  noon 
on  said  October  30,  1907,  said  draft  was 
passed  into  the  hands  of  a  clerk  of  said  Cal- 
ifornia Safe  Deposit  &  Trust  Company,  who 
upon  examining  the  books  of  said  California 
Safe  Deposit  &  Trust  Company  found  that 
said  books  showed  at  that  time  a  credit  to 
the  account  of  the  defendant  bank  of  the 
sum  of  $12,705.29  only,  and  thereupon  re- 
ported to  the  manager  of  said  CaUfornia 
Safe  Deposit  &  Trust  Company  the  amount 
of  balance  shown  on  said  books  to  be  due  to 
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the  defendant  bank,  and  was  then  and  there 
Instructed  by  the  manager  of  said  California 
Safe  Deposit  &  Trust  Company  to  hold  said 
draft  No.  307  for  $15,048.73  over.  That 
thereupon  an  entry  was  made  upon  the  pag- 
es of  the  Interior  collection  book  of  said 
California  Safe  Deposit  &  Trust  Company, 
which  showed  a  copy  of  the  remittance  slip 
accompanying  draft  No.  307  of  the  defend- 
ant bank,  noted  as  follows:  'Dft  Held  Over.' 
That  said  draft  No.  307  was  not  before  the 
closing  of  the  doors  of  the  California  Safe 
DeiKWIt  &  Trust  Company  canceled,  stamp- 
ed, or  in  any  manner  marked,  nor  was  any 
entry,  marking,  or  notation  of  any  kind  or 
character  made  thereon  until  after  the  doors 
of  the  California  Safe  Deposit  &  Trust  Com- 
pany were  closed,  to  wit,  on  the  14th  day  of 
March,  1008."  That  defendant  bank  was  not 
debited  with  draft  No.  307  on  the  books  of 
the  Trust  Company.  "That  during  the  en- 
tire months  of  October  and  November,  1907, 
and  for  more  than  two  years  prior  thereto, 
it  was  the  custom  in  the  <dty  of  San  Fran- 
cisco of  the  California  Safe  Deposit  &  Trust 
Company  and  of  all  other  banks  in  said  dty 
by  recommendation  of  their  clearing  house 
<Aat  in  receiving  notes,  drafts,  and  checks 
on  points  other  than  said  dty  of  San  Fran- 
■daco,  either  for  collection  or  credit,  that  the 
bank  at  which  said  check  was  deposited  for 
collection  should  transmit  the  same  in  the 
tisual  manner  for  collection  either  to  the 
hank  on  which  it  was  drawn,  or  to  such 
banks  or  persons  as  it  might  deem  reliable, 
and  that  the  bank  to  which  it  was  sent 
might  remit  by  check,  draft,  certificate,  or 
cash  for  the  proceeds  of  any  collection,  in- 
stead of  remitting  the  exact  money  collect- 
ed." That  the  draft  for  $5,000  on  the  Mer- 
cantile Trust  Company  in  favor  of  the  Cali- 
fornia Safe  Deposit  &  Trust  Company  was 
good,  and  would  have  been  paid  if  present- 
ed. That  "during  more  than  two  years  prior 
to  October  30,  1907,  the  defendant  bank 
maintained  a  deposit  with  the  California 
Safe  Deiwsit  4  Trust  Company,  but  at  no 
time  did  the  California  Safe  Deposit  &  Trust 
Company  have  a  deposit  with  the  defendant 
bank.  That  during  said  two  years  the  Cali- 
fornia Safe  Deposit  &  Trust  Company  fre- 
quently sent  checks  and  drafts  to  the  de- 
fendant bank,  and  the  letters  accompanying 
some  of  them  read  'for  collection  and  credit,' 
and  the  letters  accompanying  others  of  them 
read  for  'collection  and  returns,'  and  the  let- 
ters accompanying  still  others  did  not  state 
whether  they  were  sent  for  'collections'  or 
'returns,'  but  In  every  such  case  the  defend- 
ant bank  Immediately  remitted  the  amount 
of  said  collections  to  the  California  Safe  De- 
posit &  Trust  Company,  and  In  all  such  cas- 
es the  same  practice  was  pursued  as  was  fol- 
lowed in  the  case  of  check  No.  215." 

[1]  At  the  outset  it  may  be  well  to  say 
that  we  do  not  think  the  Insolvency  of  the 
Trust  Company  before  the  actual  closing  of 
Its  doors  was  a  material  factor  in  this.  case. 


It  ig  highly  probable  that  some  of  the  oflS- 
cers  of  that  corporation  knew  of  its  insol- 
vent condition  long  before  the  doors  were 
closed  to  the  public;  and,  if  this  action  were 
against  such  officers  or  some  one  in  privity 
with  them,  their  fraud  would  be  available 
to  plaintifF  if  he  desired  to  set  aside  any 
transaction  with  the  bank.  For  example,  if 
the  check  for  $15,000  sent  by  the  Plumas 
County  Bank  had  reached  San  Frandsoo 
after  the  Trust  "Company  had  closed  its 
doors,  doubtless  it  could  have  been  recover- 
ed from  the  receiver.  But  we  are  consider- 
ing the  respective  rights  of  two  equally  in- 
nocent parties  both  dealing  with  an  api>ar- 
ently  solvent  corporation.  As  between  the 
plaintiff  and  the  Trust  Company,  the  accept- 
ance of  the  former's  deposit  by  the  latter 
while  it  was  insolvent  was  a  fraud;  but  It 
was  also  a  fraud  against  the  defendant. 
Neither  of  these  innocent  parties  can  gain 
any  advantage  over  the  other  by  reason  of 
the  fraud  of  a  third  party  practiced  upon 
both  of  them.  The  rule  is  thus  stated  by  a 
distinguished  author:  "It  is  a  fraud  for  an 
insolvent  depository  to  recdve  paper  for  col- 
lection, and,  no  matter  what  may  be  the  in- 
dorsement, the  bank  acquires  no  title.  But 
if  a  check  indorsed  in  blank  Is  transferred 
to  another  bank,  and  advances  are  made 
thereon  in  good  faith,  it  can  hold  the  check. 
The  depositor  in  such  a  case  must  suffer  that 
the  great  rule,  where  a  bona  fide  holder  of 
paper  is  protected  in  taking  it,  may  be  pre- 
served." 2  BoUes,  Modern  Law  of  Banking, 
§17. 

[2]  The  principal  and  indeed  the  cmdal 
question  In  this  case  is  whether  the  relation 
between  the  Plumas  County  Bank  and  the 
Trust  Company  was  one  of  principal  and 
agent  or  creditor  and  debtor.  In  this  be- 
half appellant  cites  certain  anthorltlea, 
which  we  will  proceed  to  examine. 

In  Hazlett  v.  Commercial  Nat.  Bank,  132 
Pa.  119,  19  AU.  55,  the  plaintlfll  bad  deposit- 
ed his  check  for  $5,000  to  his  account  with 
the  Commercial  National  Bank  of  Philadel- 
phia. This  was  drawn  against  the  Peun 
Bank  of  Pittsburgh.  He  was  credited  with 
$5,000,  and  the  check  was  sent  to  the  Penn 
Bank.  It  was  charged  to  the  account  of  Mr. 
Hazlett,  and  the  draft  of  the  Penn  Bank  on 
the  Bank  of  the  Republic  was  sent  to  the 
Commercial  National  Bank.  This  was  refus- 
ed payment  on  presentation,  and  Mr.  Hazlett 
was  notified  of  that  fact.  He  then  wired 
the  Commerdal  National  Bank  that  the 
Penn  Bank  was  "all  right"  and  that  Its 
draft  "would  be  paid  in  a  day  or  two."  He 
added:  "Please  hold  for  a  few  days  and  it 
not  honored,  return  it  to  me."  The  court 
held  that  the  defendant  bank  was  his  agent, 
and  that  his  order  to  hold  the  draft  excused, 
and  condoned  the  delay  which  prevented, 
its  collection.  The  court  did  use  this  lan- 
guage which  plaintiff  here  cites:  "When  the 
plaintiff  drew  liis  check  tor  $5,000  on  the 
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Penn  Bank  of  Pittsburgh,  and  deposited  said 
cbeck  with  the  Couimercial  Bank  of  Phil- 
adelphia for  collection,  he  made  the  latter 
bank  his  agent.  The  mere  fact  that  the  col- 
lecting bank  credited  blm  with  the  check  as 
cash  did  not  alter  that  relation.  This  Is 
done  daily — ^indeed,  it  is  the  almost  universal 
usage  to  credit  such  collections  as  cash,  un- 
less the  customer  making  such  deposit  is 
in  weak  credit  If  the  check  is  unpaid,  it  is 
charged  off  again,  and  the  unpaid  check  re- 
turned to  the  depositor."  The  case,  however, 
scarcely  solyes  the  problon  presented  by  the 
one  at  bar.  There  the  conduct  of  the  parties 
indicated  that  the  contract  was  one  of  agen- 
cy, and  that  the  deposit  of  the  check  with 
the  defendant  bank  did  not  create  the  re- 
lationship of  debtor  and  creditor.  In  the 
case  before  us  the  Plumas  Cktunty  Bank  de- 
posited its  own  check  payable  to  the  Trust 
Company  with  a  request  to  place  the  amount 
to  its  credit  This  was  done,  and,  after  the 
manager  of  the  Trust  Company  had  appris- 
ed plalntlfr  of  that  fact,  both  parties  treated 
the  transaction  as  completed.  Plaintiff's 
sworn  Btatemeut  to  the  bank  commissioners 
contained  this  language:  "On  October  29, 
1907,  the  Califorula  Safe  Deposit  &  Trust 
Company  received  from  O'Rourke  Eubanks 
Hat  Company  check  No.  788,  drawn  by  W. 
J.  Miller,  on. the  Plumas  County  Bank  and  in 
fiiTor  of  the  O'Rourke  Eubanks  Hat  Com- 
pany for  fl3.26,  and  in  due  course  of  mail 
this  Check  was  forwarded  by  the  California 
Safe  Deposit  &  Trust  Company  to  the  Plu- 
mas County  Bank  for  collection  and  credit, 
and  the  books  of  the  Plumas  County  Bank 
show  that  this  check  was  paid  on  October 
31,  1907,  and  the  amount  thereof  placed  to 
the  credit  of  the  California  Safe  Deposit  & 
Trust  Company,  thus  reducing  the  amount  of 
their  supposed  indebtedness  to  the  Plumas 
County  Bank  to  the  sum  of  114,986.74."  That 
transaction  showed  as  clearly  that  the 
plaintiff  did  not  send  Its  check  merely  for 
collection,  as  Hazlett's  direction  In  the  cited 
case  from  Pennsylvania  indicated  his  under- 
standing that  the  defendant  bank  was  mere- 
ly his  agent 

Bapp  V.  National  Bank,  136  Pa.  435,  20 
Atl.  508,  was  a  case  In  which  the  check  had 
been  refused  except  for  collection.  It  was 
a  raised  (4ieck.  The  drawee  paid  it,  but 
when  the  forgery  was  discovered  the  amount 
paid  because  of  the  alteration  of  the  in- 
strument was  refunded  by  the  collecting 
bank,  and  it  was  held  that  said  bank  should 
not  bear  the  loss,  although  the  firm  that  had 
sent  the  check  by  the  defendant  bank  for 
collection  had  been  credited  with  the  full 
amount,  shown  by  the  face  of  the  forged 
Instrument  The  case  merely  announces  the 
undoubted  rule  that,  where  a  worthless 
check  left  for  collection  has  been  credited 
to  a  depositor,  the  amount  involved  may  l>e 
charged  back  to  him  when  the  wortblessness 
of  the  paper  is  discovered.    Unquestionably, 


if  the  check  In  the  case  at  bar  had  been 
valueless,  the  Trust  Company  might  have 
charged  It  l>ack  to  the  Plumas  County  Bank ; 
but  It  was  perfectly  good,  as  it  was  drawn 
on  a  solvent  bank  in  which  the  drawer  had 
a  balance  more  than  sufficient  for  the  pay- 
ment of  the  amount  called  for. 

Richardson  v.  Denegre,  93  Fed.  572,  35  C. 
C.  A.  452,  contains  an  admitted  obiter  dic- 
tum that  "the  checks  of  depositors  in  the 
ordinary  course  of  business  with  a  bank 
do  not  become  the  property  of  the  tianlt, 
and  the  relation  of  debtor  and  creditor  is 
not  established,  but  that  of  principal  and 
agent  prevails  up  to  the  time  the  check  is 
collected  and  money  Is  received  by  the 
bank."  The  case  was  decided  upon  entirely 
different  principles,  and  is  of  no  great  au- 
thoritative force.  In  Henderson  v.  O'Conor, 
106  Cal.  388,  39  Pac.  786,  the  bank  had  re- 
fused to  accept  the  draft  In  question  as  a 
deposit  After  the  failure  of  the  bank  the 
receiver  collected  the  amount  due  upon  the 
draft  The  court  held  that  the  only  relation 
between  the  plaintifl  and  the  bank  was  that 
of  principal  and  agent,  and  that  the  latter 
had  no  title  to  the  draft  nor  to  the  collected 
funds.  National  Gold  Bank  ▼.  McDonald, 
51  Cal.  66,  21  Am.  R^.  697,  was  a  case  in 
which  a  depositor  presented  a  check  drawn 
In  Ills  favor  upon  the  plaintifl  bank.  He 
was  credited  in  his  bank  book  for  the 
amount  of  the  check;  but,  when  the  day's 
business  was  reviewed,  it  was  discovered 
that  the  drawer  bad  no  funds  on  deposit 
Accordingly  the  bank  charged  the  dei>ositor'B 
account  with  the  amount  of  the  cbeck.  It 
was  held  that  the  transaction  of  itself  did 
not  Import  an  agreemmt  by  the  bank  to  ac- 
cept the  check  as  cash.  The  substance  of 
that  decision  Is  that  a  bank  has  until  the 
close  of  business  hours  for  the  day  to  de- 
termine whether  or  not  final  credit  will  be 
given  for  a  check  drawn  upon  and  payable 
by  itself.  The  facts  of  that  case  and  Ocea^ 
Park  Bank  t.  Rogers,  6  Cal.  App.  678,  92 
Pac.  879,  are  almost  identical.  Neither  case 
goes  so  far  as  to  hold  that  no  agreement  is 
possible  whereby  the  bank  in  which  a  check 
Is  deposited  may  receive  It  as  cash: 

In  the  case  at  bar,  not  only  had  the  plain- 
tiff been  given  full  credit  by  the  Trust  Com- 
pany for  the  cheek,  but  the  check  itself 
was  good,  and  immediately  upon  its  pres- 
entation to  the  solvent  drawee  was  honored. 
It  was  never  refused  payment  as  were  the 
checks  in  the  cases  discussed.  The  plaintiff 
!  bank  knew  nothing  of  the  condition  of  de- 
I  fendant's  account  with  the  Trust  Company. 
j  What  it  wanted  was  credit  with  the  Trust 
Company  for  |15,000.  That  is  what  it  re- 
ceived, and  the  details  of  the  collection  of 
the  amount  from  the  drawee  of  the  check 
are  therefore  immaterial. 

But  plaintiff  contends  that,  although  the 
Trust  Company  opened  a  deposit  account 
with  it,  the  relation  of  principal  and  agent 
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subsisted  between  them  because  of  the  rule 
announced  upon  the  deposit  slip  that  Items 
previously  credited  might  be  charged  back 
to  the  depositor's  account  upon  the  failure 
of  any  of  Its  direct  or  indirect  collecting 
agents,  and  that  It  would  only  be  liable  when 
"proceeds  In  actual  funds  or  solvent  credits" 
should  have  come  Into  Its  possession.  Re- 
spondent concedes  that  the  rule  announced 
exists  without  any  such  written  evidence, 
but  that  the  right  to  charge  off  bad  checks 
does  not  affect  the  bank's  title.  While  the 
courts  are  divided  upon  this  question,  It  Is 
{generally  held  that  this  right  to  return 
checks  If  they  are  unpaid  does  not  affect 
tbelr  ownership.  2  Bolles,  Modem  Law  of 
Banking,  {  22;  First  Nat  Bank  t.  Armstrong 
(C.  C.)  30  Fed.  233. 

Respondent  contends,  and  we  think  cor- 
rec-tly,  that  the  contract  between  the  plaln- 
tiil  and  the  Trust  Company  made  the  latter 
the  owner  of  check  No.  215.  We  have  seen 
that  plaintiff  sent  it  for  the  purpose  of  open- 
ing a  new  account,  and  that  it  recognized 
the  validity  of  the  deposit  by  crediting  the 
Trust  Company  with  the  Miller  check.  De- 
fendant received  the  check  with  an  indorse- 
ment indicating  that  the  Trust  Company  was 
the  owner  of  the  paper.  Tills  was  as  follows: 
"Pay  to  the  order  of  yourself,  previous  In- 
dorsement guaranteed.  California  Safe  De- 
posit and  Trust  Company,  San  Francisco, 
Oallfornla.  J.  Dalzell  Brown,  Manager." 
The  check  was  also  accompanied  by  the  slip 
announcing  that  it  was  sent  "for  collection 
and  credit"  All  of  these  things,  as  well 
as  the  opening  of  the  new  account  with 
plaintiff  by  the  Trust  Company,  evidence  a 
contemporary  construction  of  the  relations 
betweoi  plaintiff  and  the  Trust  Company 
totally  at  variance  with  plaintiff's  assertion 
that  the  check  was  sent  merely  for  collec- 
tion. 

The  matter  of  receiving  and  crediting 
j;hecks  has  recently  been  considered  by  the 
Supreme  Court  of  the  United  States  in  Bur- 
ton V.  United  States.  196  U.  S.  283,  25  Sup. 
Ct  243,  49  L.  Ed.  482.  It  became  important 
in  a  criminal  case  to  know  whether  checks 
drawn  on  a  St.  Liouls  bank  but  credited  to 
the  defendant  by  Rlggs  National  Bank  of 
Washington,  D.  C,  should  be  regarded  as 
having  been  received  and  paid  In  St  Louis. 
Mr.  Justice  Peckham,  delivering  the  opinion 
of  the  court  said:  "There  was  no  oral  or 
special  agreement  made  between  the  defend- 
ant and  the  bank  at  the  time  when  any  one 
of  the  checks  was  deposited  and  credit  giv- 
en tor  the  amount  thereof.  The  defendant 
had  an  account  with  the  bank,  took  each 
check  when  It  arrived,  went  to  the  bank,  in- 
dorsed the  check  which  was  payable  to  his 
order,  and  the  bank  took  the  check,  placed 
the  amount  thereof  to  the  credit  of  the  de- 
fendant's account,  and  nothing  further  was 
said  in  regard  to  the  matter.  In  other 
words,  it  was  the  ordinary  case  of  the 
transfer  or  sale  of  the  check  by  the  defend- 


ant and  the  purchase  of  It  by  the  bank,  and 
upon  its  delivery  to  the  bank,  under  the  dr- 
cumstanees  stated,  the  title  to  the  check 
passed  to  the  bank  and  It  became  the  owner 
thereof.  It  was  in  no  sense  the  agent  of  the 
defendant  for  the  purpose  of  collecting  the 
amount  of  the  check  from  the  trust  company 
upon  which  it  was  drawn.  From  the  time 
of  the  delivery  of  the  check  by  the  defend- 
ant to  the  bank  it  became  the  owner  of  the 
check ;  it  could  have  torn  it  up  or  thrown  it 
In  the  Are  or  made  any  other  use  or  disposi- 
tion of  it  which  It  chose,  and  no  right  of 
defendant  would  have  been  infringed.  The 
testimony  of  Mr.  Brlce,  the  cashier  of  Rlggs 
National  Bank,  as  to  the  custom  of  the  bank 
when  a  check  was  not  paid  of  charging  It 
up  against  the  depositor's  account  did  not 
in  the  least  vary  the  legal  effect  of  the  trans- 
action ;  It  was  simply  a  method  pursued  by 
the  bank  of  exacting  payment  from  the  in- 
dorser  of  the  check,  and  nothing  more. 
There  was  nothing  whatever  in  the  evidence 
showing  any  agreement  or  understanding  as 
to  the  effect  of  the  transaction  between  the 
parties — the  defendant  and  the  bank — mak- 
ing it  other  than  such  as  the  law  would  Im- 
ply from  the  facts  already  stated.  The  for- 
warding of  the  check  'for  collection,'  as 
stated  by  Mr.  Brlce,  was  not  a  collection 
for  defendant  by  the  bank  as  his  agent  It 
was  sent  forward  to  be  paid,  and  the  Biggs 
Bank  was  its  owner  when  sent  •  •  • 
The  general  transactions  between  the  tmnk 
and  a  customer  in  the  way  of  deposits  to  a 
customer's  credit  and  drawing  against  the 
account  by  the  customer  constitute  the  re- 
lation of  creditor  and  debtor.  As  Is  said  by 
Mr.  Justice  Davis,  in  delivering  the  opinlMi 
of  the  court  in  Bank  of  the  Republic  v. 
Millard,  10  Wall.  152,  155  (19  L,  Ed.  897), 
in  speaking  of  this  relationship:  'It  Is  an 
Important  part  of  the  business  of  banking  to 
receive  deposits,  but  when  they  are  received, 
unless  there  are  stipulations  to  the  contrary, 
they  belong  to  the  bank,  become  part  of  Its 
general  funds,  and  can  be  loaned  by  it  as 
other  moneys.  The  banker  Is  accountable  for 
the  deposits  which  he  receives  as  a  debtor, 
and  he  agrees  to  discharge  these  debts  by 
honoring  the  checks  which  the  depositors 
shall  from  time  to  time  draw  on  him.  The 
contract  between  the  parties  is  purely  a  le- 
gal one,  and  has  nothing  of  the  nature  of  a 
trust  in  it  This  subject  was  fully  discussed 
by  Lords  Cottenham,  Brougham,  Lyndhurst 
and  Campbell  in  the  House  of  Lords  in  the 
case  of  Foley  v.  Hill,  2  Clark  &  Finnelly,  28, 
and  they  all  concurred  In  the  opinion  that 
the  relation  between  a  banker  and  customer, 
who  pays  money  into  the  bank,  or  to  whose 
credit  money  is  placed  there,  is  the  ordinary 
relation  of  debtor  and  creditor,  and  does  not 
partake  of  a  fiduciary  character,  and  the 
great  weight  of  American  authorities  is  to 
the  same  effect'  When  a  check  is  taken  to 
a  bank,  and  the  bank  receives  it  and  places 
the  amount  to  the  credit  of  a  customer,  the 
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reladon  of  creditor  and  debtor  between  them 
subsists,  and  It  is  not  that  of  principal  and 
agent  This  principle  is  held  in  Thompson 
T.  Biggs,  5  WaU.  663  [18  U  Ed.  704],  and  al- 
so in  Marine  Bank  t.  Fulton  Bank,  2  Wall. 
252  [17  L.  Kd.  785].  See  also  Scammou  t. 
Kimball,  92  U.  S.  362,  369  [23  L.  Ed.  483]; 
Davis  V.  Blmira  Savings  Bank,  161  U.  S. 
275,  288  [16  Sup.  Ct  502,  40  L.  EM.  700]. 
Tlie  case  of  Cragie  v.  Hadley,  90  N.  Y.  131 
[1  N.  B.  537,  52  Am.  Rep.  9],  contains  a 
statement  of  the  rule  as  follows,  per  Ail- 
drews,  J.:  The  general  doctrine  that  upon 
a  deposit  made  by  a  customer  in  a  bank  in 
the  ordinary  course  of  business,  or  of  money, 
or  of  drafts  or  checks  received  and  credited 
as  money,  the  title  to  the  money,  or  to  the 
drafts  or  checks,  is  immediately  vested  in 
and  becomes  the  property  of  the  bank,  is 
not  open  to  question.  Commercial  Bank  of 
Albany  v.  Hughes,  17  Wend.  (N.  T.)  94; 
Metropolitan  Nat  Bank  v.  Loyd,  90  N.  Y. 
530.  The  transaction  In  legal  effect  is  a 
transfer  of  the  money,  or  drafts  or  checks, 
as  the  case  may  be,  by  the  customer  to  the 
bank,  upon  an  implied  contract  on  the  part 
of  the  latter  to  repay  the  amount  of  the 
deposit  upon  the  checks  of  the  depositor. 
The  bank  acquires  title  to  the  money,  drafts, 
or  checks  on  an  implied  agreement  to  pay 
an  equivalent  consideration  when  called  up- 
on by  the  depositor  in  the  usual  course  of 
business.'  In  Metropolitan  Nat  Bank  v. 
Loyd,  00  N.  Y.  530,  one  of  the  cases  referred 
to  by  Judge  Andrews,  Judge  Danforth,  in 
speaking  of  the  effect  of  placing  a  check  to 
the  credit  of  a  depositor  in  his  account  with 
the  bank,  said  that:  The  title  passed  to  the 
bank,  and  they  (the  checks)  were  not  again 
subject  to  his  control.  See  Scott  v.  Ocean 
Bank  in  cnty  of  New  York,  23  N.  Y.  289,  and 
other  cases  cited  in  the  opinion.'  " 

The  Supreme  Court  of  Oklahoma  cited  the 
above-quoted  case  and  other  valuable  author- 
ities in  Hobart  Nat.  Bank  v.  McMurrough, 
24  Okl.  210,  103  Pac.  601. 

We  conclude  that  the  Judgment  of  the  low- 
er court  must  be  sustained;  but,  even  if  we 
should  hold  that  the  check  in  question  was 
sent  to  the  Trust  Company  for  collection, 
we  would  be  compelled  to  decide  that  it  was 
collected. 

[3]  The  court  found  upon  sufficient  evi- 
dence that  both  the  check  of  the  defendant 
bank  upon  the  Trust  Company  for  an  amount 
exceeding  $15,000,  and  the  other  draft  for  |5,- 
000  (which  was  a  solvent  credit),  reached  the 
Trust  Company  before  noon  on  October  30, 
1907,  before  the  latter  Institution  closed  Its 
doors.  That  they  were  not  duly  passed 
through  the  books  to  defendant's  credit  at 
once  is  no  fault  of  the  defendant.  It  can- 
not be  prejndiced  by  mere  omissions  in  book- 
keeping. It  had  complied  with  every  possible 
requirement  by  paying  the  check  in  the  man- 
ner usual  to  the  course  of  business  between 
banks.     It  is  immaterial  that  subsequently. 


without  authority  or  right,  some  official  of 
the  insolvent  bank  returned  the  uncollected 
draft  for  $5,000  to  the  Bank  of  Bideout, 
Smith  &  Co.  Defendant  had  promptly  sent 
that  draft  in  good  faith  to  meet  its  overdraft 
That  was  enough.  And,  since  plaintiff  must 
look  to  the  assets  of  the  insolvent  corpora- 
tion for  the  recovery  of  its  proportion  of 
its  deposit,  it  cannot  now  complain  of  the  re- 
turn of  the  $5,000  for  the  very  good  reason 
that  the  overdraft  of  defendant  has  since 
been  paid  to  the  receiver. 
Tlie  Judgment  and  order  are  affirmed. 

We  concur:  HENSHAW,  J.;  LORIOAN,  J. 


OPPENHEIMER  v.  KADKE  &  CO.     (S.  P. 
6,286,  6,.T^1.) 

(Supreme  Court  of  California.    March  26, 
1913.) 

1.  Appeai,  awd  Ebkob   (8  957*) — ^Review — 
Discretion  of  Tbial  Court. 

The  appellate  courts  will  not  reverse  a 
decision  of  the  trial  court  refusing  or  granting 
relief  from  a  default  under  Code  Civ.  Proc.  § 
473,  providinK  for  relief  from  defnult,  in  the 
discretion  of  the  court,  unless  it  appears  there 
was  an  abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3823;   Dec.  Dig.  f  ^7.*] 

2.  Exceptions,  Bill  of   (§  43*) — Time  fob 
Presentation — 'Excuses  fob  Delay. 

A  showing  that  the  managing  officer  of  de- 
fendant corporation  decided  after  an  adverse 
judgment  to  attempt  to  effect  a  compromise 
rather  than  to  appeal,  that  he  did  not  know  a 
bill  of  exceptions  must  be  proposed  within  10 
days,  and  expecting  to  be  able  to  effect  the  com- 
promise he  only  requested  his  attorneys  to  pro- 
cure short  stays  of  execution,  which  they  did, 
until  the  compromlBe  was  abandoned,  does  not 
establish  that  defendant  is  entitled  under  Code 
Civ.  Proa  f  473,  to  be  relieved  of  its  default  in 
failing  to  propose  a  bill  of  exceptions,  so  that 
an  order  of  the  trial  court  denying  relief  con- 
stitutes no  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  {  72% ;  Dec.  Dig.  |  43.»] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  B  P. 
Mogan,  Judge. 

Action  by  Leopold  Oppenheimer  against 
Radke  &  Company.  There  was  a  judgment 
for  plaintiff,  and  from  an  order  denying 
defendant's  motion  to  relieve  it  from  de- 
fault in  failing  to  propose  its  bill  of  excep- 
tions within  time,  defendant  appeals.  Order 
affirmed,  and  appeal  dismissed. 

Henry  C.  Schaertzer,  of  San  Francisco, 
for  appellant.  Lilienthal,  McKlnstry  &  Ray- 
mond, of  San  Francisco  (Orville  C.  Pratt,  Jr., 
of  San  Francisco,  of  counsel),  for  respondent 

SHAW,  J.  Judgment  was  entered  against 
the  defendant  in  favor  of  the  plaintiff  in  an 
action  upon  a  promissory  note  on  April,  26, 
1912.  Notice  thereof  was  served  on  the  de- 
fendant on  May  1,  1912.  The  law  allows  10 
days,  or  such  further  time,  not  exceeding  30 


*For  other  cases  see  same  topic  and  section  NVMBSR  la  Deo.  Big.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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days,  as  may  be  allowed  by  tbe  court,  after 
Bndi  notice,  within  which  to  serve  npon  tbe 
adverse  party  a  draft  of  a  proposed  bill  of 
exceptions,  to  be  used  on  appeal  from  the 
Judgment.  Code  Civ.  Proc.  §i  660,  1054. 
The  defendant  did  not  prepare  or  serve  such 
proposed  bill  within  the  10  days  allowed  by 
the  Code,  and  it  did  not  obtain  any  extension 
of  the  time  within  which  to  do  so.  On  June 
24th  It  gave  notice  of  motion  for  relief  from 
the  default  in  failing  to  propose  such  bill. 
The  motion  came  on  for  hearing  and  was  de- 
nied by  the  court.  The  appeal  here  present- 
ed is  from  the  order  denying  such  motion. 

[1]  Under  secUon  473  of  tbe  Code  of  Civil 
Procedure,  a  party  may,  in  the  discretion  of 
the  court,  at  any  time  within  six  months  be 
relieved  from  a  default  taken  against  him 
"through  his  mistake,  inadvertence,  surprise 
or  excusable  neglect"  The  giving  of  such 
relief  is,  by  tbe  Code  itself,  committed  to  the 
discretion  of  the  court  In  which  the  default 
occurred.  It  la  thoroughly  settled  that  the 
appellate  courts  will  not  reverse  a  decision 
of  the  trial  court  refusing  or  granting  such 
relief,  unless  it  clearly  appears  that  there 
was  an  abuse  of  discretion.  Ingrim  v.  Ep- 
person, 137  Cal.  371,  70  Pa&  165 ;  O'Brien  v. 
lieach,  139  Cal.  222,  72  Pac.  1004,  96  Am. 
St  Rep.  105;  Alferltz  v.  Caben,  145  Cal.  399, 
78  Pac.  878;  Vinson  v.  B.  B.  Co.,  147  CaL 
483,  82  Pac.  63. 

[2]  The  motion  for  relief  was  supported  by 
an  affidavit  of  R.  L.  Radke,  president  of  the 
defendant  corporation,  and  apparently  Its 
managing  officer.  We  give  a  statement  of 
the  facts  set  forth  In  tbe  affidavit  After  the 
Judgment  was  rendered  against  tbe  defend- 
ant, he  decided  to  attempt  to  procure  a  com- 
promise, rather  than  to  take  an  appeal,  and 
thus,  if  possible,  avoid  the  expense  of  an  ap- 
peal, and  he  informed  the  defendant's  attor- 
neys of  this  purpose.  The  negotiations  for 
(uch  settlement  continued  until  June  1,  1912. 
In  the  meantime,  defendant's  attorneys,  at 
his  Instance  and  In  order  to  gain  time  for 
the  negotiations  and  protect  defendant's 
property  from  levy,  had  procured  three  or- 
ders, each  for  a  10  days'  stay  of  execution; 
the  last  expiring  on  May  31,  1912.  On  that 
day  the  arrangements  for  settlement  were 
practically  complete,  but  a  third  person  on 
whom  Radke  depended  for  assistance  was 
unexpectedly  called  away  to  be  absent  until 
June  3d.  Radke  did  not  expect  that  an  ex- 
ecution would  be  issued  until  after  the  lat- 
ter date.  One  was  Issued,  however,  on  June 
1st,  and  It  was  at  once  levied  on  the  defend- 
ant's property.  This  ended  all  efforts  to 
compromise  and  Radke  then  determined  to 
take  an  appeal  from  the  Judgment,  and,  for 
the  first  time,  Informed  defendant's  attor- 
neys that  the  defendant  desired  to  do  so. 
The  reason  he  did  not  previously  Instruct 
them  to  appeal,  or  to  prepare  a  bill  of  excep- 
tions was  that  he  fully  expected  to  be  able  I 


to  make  a  comproihise  and  did  n'ot  wish  to 
incur  expense  which  would  be  unnecessary 
If  be  succeeded  in  settling  the  case.  He  did 
not  know  that  the  law  gave  only  10  days' 
time  to  serve  a  draft  of  the  proposed  bill  of 
exceptions  on  appeal  and  he  made  no  inquiry 
and  asked  no  advice  of  bis  attorneys  on  that 
subject.  What  he  did  say  to  them  in  this 
Interval  of  30  days  was  that  be  believed  be 
could  settle  the  case,  that  for  that  reason 
there  was  no  necessity  for  bothering  with 
an  appeal,  and  that  all  he  desired  of  them 
was  that  they  should  obtain  short  stays  of 
execution  from  time  to  time  until  he  made 
the  arrangements  to  settle.  These  facts  do 
not  establish  a  clear  case  of  inadvertence  or 
excusable  neglect  They  rather  tend  to  show 
the  want  of  any  good  excuse  for  his  failure 
to  advise  the  attorneys  that  he  desired  to 
appeal  If  his  efforts  to  compromise  should 
fall,  or  for  his  neglect  to  ask  their  advice 
as  to  the  things  necessary  to  be  done  to  pre- 
serve his  right  to  an  effectual  api)eal.  We 
cannot  say,  under  the  circumstances  stated, 
that  the  refusal  of  the  relief  asked  for  was 
an  abuse  of  discretion.  The  order  must 
therefore  be  affirmed. 

The  defendant,  notwithstanding  the  lack 
of  a  bill  of  exceptions,  took  an  appeal  from 
the  Judgment  On  August  5,  1912,  the  re- 
spondent moved  this  court  to  dismiss  said 
appeal,  because  of  defendant's  failure  to  file 
a  transcript  on  appeal  within  time.  Upon 
a  showing  that  this  proceeding  for  relief  was 
pending,  the  motion  to  dismiss  tbe  appeal 
was  denied  without  prejudice.  The  plaintiff 
now  aslcs  that,  in  the  event  that  the  order 
refusing  leave  to  serve  a  proposed  bill  of 
exceptions  be  affirmed,  the  aforesaid  appeal 
from  the  Judgment  be  dismissed.  Tbe  de- 
fendant consents  to  such  dismissal  upon  tbe 
conditions  stated.  As  we  conclude  that  tbe 
order  must  be  affirmed,  tbe  dismissal  of  tbe 
appeal  from  the  Judgment  will  accordingly 
be  made. 

Tbe  order  denying  the  motion  to  set  aside 
tbe  default  in  failing  to  serve  and  file  a  draft 
of  the  proposed  bill  of  exceptions  is  affirmed. 
Tbe  motion  to  dismiss  the  appeal  from  the 
Judgment,  being  the  appeal  numbered  S.  F. 
6,280,  is  granted,  and  it  is  ordered  that  said 
last-mentioned  appeal  be  dismissed. 

We  concur:  ANGELLOTTI,  J.;  SLOSS, 
J.;  MEIiVIN,  J.;  HEXSHAW,  J,;  LORI- 
GAN,  i. 

(US  Cal.  17») 
CITT  AND  COUNTY  OF  SAN  FRANCISCO 

v.  LARSBN.     (S.  F.  5,814.) 
(Supreme    Court    of    California.      March    22, 

1913.    Rehearing  Denied  April  21,  1913.) 
Licenses  (§  11*)— Business  License— "Res- 

TAl'RANT.  ' 

St  1809,  p.  248.  i  1,  subsec.  15,  author- 
izes the  city  and  county  of  San  FraDoisco  to 
impose  license  taxes  but  declares  that  no  11- 
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cense  tax  shall  b«  imposed  oa  any  person  who, 
at  any  fixed  iilace  of  buainesa,  sella  or  manu- 
factures goods,  wares,  or  merchandise,  except 
such  as  requires  a  permit  from  the  board  of 
police  commissioners,  etc.  Held  that,  since  a 
restaurant  is  primarily  a  public  eatiiig  place, 
and  not  a  place  where  the  business  of  manu- 
facturing or  selling  goods,  wares,  or  mercban- 
dise  is  carried  on,  the  keeper  of  a  restaurant 
is  not  engaged  in  the  business  of  selling  goods 
within  the  exception,  and  is  subject  to  the 
tax. 

(Ed.  ,Not^ — For  other  cases,  see  Licenses, 
Cent  Dig.  {§  5.  6,  19;   Dec.  Dig.  {  6.» 

For  other  dennitions,  see  Words  and  Phras- 
es, ToL  7,  pp.  6180,  6181;    voL  8,  p.  7789.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  M. 
Seawell,  Judge. 

Action  by  the  City  and  County  of  San 
Francisco  against  Carl  G.  Larseu.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Edward  G.  Harrison  and  Maurice  E.  Harri- 
son, both  of  San  Francisco,  for  appellant 
Percy  V.  Long,  City  Atty.,  and  N.  J.  Manson, 
Asst  City  Atty.,  both  of  San  Francisco,  for 
respondent 

SHAW,  J.  This  action  was  begun  to  re- 
cover ot  the  defendant  the  sum  of  ^42, 
claimed  to  be  due  from  him  to  the  plaintiff 
tax  license  taxes  Imposed  upon  him  for  keep- 
ing a  restaurant  in  the  dty  for  the  period  of 
six  months,  ending  December  31,  1909.  The 
court  below  gave  Judgment  for  plaintiff.  De- 
fendant appeals  from  the  judgment  and  from 
an  order  refusing  a  new  trial. 

The  ordinance  Imposing  the  license  tax 
sued  for  is  numbered  1677.  It  imposes  a 
license  tax  upon  the  owners  or  keepers  of 
hotels,  boarding  houses,  lodging  bouses,  apart- 
ment booses,  restaurants,  and  upon  cater- 
ers; the  amount  of  the  tax  depending  upon 
the  amount  of  the  quarterly  gross  receipts 
from  the  business.  Upon  that  basis  the 
quarterly  tax  upon  the  business  of  the  de- 
fendant was  $21. 

The  validity  of  the  ordinance  is  attacked 
upon  the  ground  that  it  Is  contrary  to  the 
provisions  of  the  city  and  county  charter 
prescribing  the  powers  of  the  board  of  super- 
visors, referring  to  section  1  of  chapter  2, 
art  2,  Stata  1899,  p.  248.  The  section  con- 
tains 35  subdivisions.  The  parts  of  it  with 
which  we  are  here  concerned  are  the  open- 
ing sentence  and  subdivision  16,  which  are 
as  follows:  "Subject  to  the  provisions,  lim- 
itations, and  restrictions  in  this  charter  con- 
tained, the  board  of  supervisors  shall  have 
power  •  •  •  (16)  To  Impose  license  taxes 
and  to  provide  for  the  collection  thereof;  but 
no  license  taxes  shall  be  imposed  upon  any 
person  who  at  any  fixed  place  of  business 
In  the  city  and  county,  seUfl  or  manufactures 
goods,  wares  or  merchandise,  except  such  as 
require  permits  from  the  board  of  police 
commissioners  as  provided  in  this  charter." 
The  exception  covering  kinds  of  business  re- 


quiring a  police  permit  refers  to  tiie  busi- 
ness of  selling  intoxicating  liquors  and  the 
kinds  of  business  mentioned  in  article  8,  c. 
3,  {  1,  and  chapter  4,  {  7.  Stats.  1899,  p. 
327.  This  exception  does  not  affect  the  prech 
ent  case. 

On  behalf  of  the  appellant,  the  argument 
Is  that  one  who  keeps  a  restaurant  is  en- 
gaged in  the  business  of  selling  goods,  and 
hence  that  he  comes  within  the  terms  of  the 
prohibition  against  the  imposition  of  license 
taxes  on  a  person  who  sells  goods,  wares, 
and  merchandise  at  a  fixed  place  of  business. 
It  cannot  be  denied  that  the  eating  of  food 
by  a  customer  at  a  restaurant,  in  the  regular 
course  of  business,  involves  a  sale  of  the 
food  eaten.  The  price  of  the  food  alone  Is 
usually  not  specified,  but  it  Is  Included  in  a 
lump  sum,  with  the  charge  for  service  and 
use  of  dishes,  chair,  and  table.  It  ia  never- 
theless a  sale  of  the  food  consumed,  within 
the  technical  definition  of  that  term. 

But  this  single  point  of  coincidence  does 
not  necessarily  bring  the  restaurant  keeper 
within  the  class  described  In  the  exempting 
clause.  We  are  not  dealing  solely  with  the 
question  whether  or  not  he  does,  in  his  buslr 
ness  technically  sell  goods,  but  with  the 
question  whether  or  not,  within  the  meaning 
of  the  provision  prohibiting  license  taxes 
upon  described  places  of  business,  he  is  a 
person  who  "sells  or  manufactures  goods, 
wares,  or  merchandise."  We  must  look  to 
the  phrase  as  a  whole,  consider  its  object 
and  purpose,  and  give  it  a  meaning  accord- 
ing to  the  ordinary  acceptation  of  the  words 
used.  When  we  speak  of  a  place  where  the 
business  of  selling  or  manufacturing  goods, 
wares,  or  merchandise  Is  carried  on,  we  do 
not  usually  think  of  restaurants  in  that  con- 
nection. One  who  mixes  and  cooks  food- 
stuffs Is  engaged  in  the  business  of  manu- 
facturing goods,  if  we  use  the  words  accord- 
ing to  their  literal  meaning,  but,  if  we 
mention  manufactures,  we  should  scarcely  ex- 
I>ect  to  be  understood  to  refer  to  the  keepers 
of  restaurants.  A  restaurant  keeper  is  not, 
according  to  ordinary  usage,  either  a  mer- 
chant or  a  manufacturer.  The  fact  is  that 
both  the  sale  and  the  manufacture  of  food 
are  mere  minor  Incidents  to  the  keeping  of 
a  restaurant.  A  restaurant  is,  primarily, 
a  public  eating  place.  It  Is  not,  primarily, 
or  according  to  the  ordinary  habit  of  speech, 
a  place  where  the  business  of  manufacturing 
or  selling  goods,  wares,  or  merchandise  is 
carried  on.  We  are  of  the  opinion  that  this 
phrase  In  the  charter  was  used  in  its  or- 
dinary acceptation  to  describe  what  is  usu- 
ally understood  by  the  words  when  used  in. 
that  collocation,  and  that,  when  so  under- 
stood, the  business  of  selling  or  manufac- 
turing goods,  wares,  or  merchandise  does  not 
include  the  business  of  keeping  a  hotel  or 
restaurant  The  opening  clause  of  the  sub- 
division   confers   general   power   to   impose 
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license  taxes  upon  all  kinds  of  business.  As 
this  particular  business  does  not  fall  within 
the  exemption  provided  in  the  second  clause, 
it  follows  that  the  board  of  supervisors  had 
power  to  enact  the  ordinance  under  which 
the  Judgment  was  given. 
The  Judgment  and  order  are  affirmed. 

We  concur:   SI.OSS.J.;  ANGELLOTTI,  J.; 
MELVIN,  J.;    HENSHAW,  J. 


S.  H.  HARMON  LUMBER  CO.  T.  BROWN 
et  al.     (S.  F.  5,802.) 

(Supreme  Court  of  California.     March  24, 

1913.     Rehearing  Denied  April  23, 

1913.) 

1.  Mechanics'  Liens  (§  75*)— Impkovementb 
By  Lessee— Oonstbuctive  Notjcb  to  Les- 

SOB. 

An  owner  of  a  lot  was  chargeable  with 
constructive  notice  of  the  construction  of  lien- 
able  improvements  made  by  a  lessee  where  the 
lease  required  such  improvements  to  be  made, 
as  wag  another  lessor  under  a  lease  which  did 
not  require,  but  which  contemplated  the  mak- 
ing of  such  improvements. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  §i  103-107;  Dec.  Dig.  §  75.*] 

2.  Mechanics'  Liens  (§  75*)— Impbovements 

BY    liESSEB— CONBTBUCTIVB    NOTICK   TO    LiES- 
80B. 

Owners  of  adjoining  lots,  who  leased  them 
under  leases  requiring  or  contemplating  the 
construction  of  improvements  thereon,  were 
chargeable  with  notice  of  the  construction  of 
a  single  building  extending  over  both  lots, 
where,  by  mal<ing  dUlgent  inquiry,  tbey  would 
have  discovered  that  the  building  was  being 
erected  under  single  authorization  of  persons 
claiming  a  leasehold  interest  is  both  lots. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  §ji  103-107;  Dec  Dig.  i  75.*] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  M. 
Seawell,  Judge. 

ConsoUdated  actions  by  the  S.  H.  Harmon 
Lumber  Company,  by  E.  I*  Malsbary,  by 
Harry  Pahner,  and  by  W.  P.  Fuller  &  Co. 
against  I.  I.  Brown  and  others.  Judgment 
dismissing  the  actions,  and  plaintiffs  appeal. 
Reversed. 

Cooper,  Gray  &  Cooper,  Gray  &  Cooper, 
and  Adams  &  Adams,  all  of  San  Francisco, 
for  appellants.  Joseph  Haber,  Jr.,  and  Staf- 
ford &  Stafford,  all  of  San  Francisco,  for 
respondents. 

SLOSS,  J.  The  above-entitled  actions  for 
the  foreclosure  of  mechanics'  liens  were  con- 
solidated for  trial.  At  the  close  of  the  cases 
of  plaintiffs,  the  defendants  made  motions 
for  nonsuit,  which  were  granted,  and  Judg- 
ment dismissing  the  action  entered.  The 
plaintiffs  appeal  from  the  Judgment. 

The  defendant  Brown  was  and  is  the  own- 
er of  a  lot  on  the  com^  of  Mission  and  Sev- 
enteenth streets,  In  the  dty  and  county  of 
San  Francisco,  having  a  frontage  of  110  feet 
on  Mission  street     Adjoining  this  property 


to  the  south  Is  a  lot,  fronting  50  feet  on  Mis- 
sion street,  owned  by  the  defendant  Agnes  C. 
Doran.  On  July  17,  1906,  Brown  leased  his 
lot  to  the  defendant  Louis  T.  Samuels  for  a 
term  of  five  years  from  August  1, 1906.  The 
term  was  subsequently  extended  to  July  31, 
1914,  In  the  lease  Samuels  covenanted  that 
he  would,  with  all  reasonable  dispatch,  erect 
building  improvements  upon  the  demised 
premises.  It  was  also  agreed  that  all  sucb 
Improvements  should  at  the  expiration  of  the 
term,  or  sooner  determination  of  the  lease, 
become  the  property  of  the  lessor.  Samuels, 
on  July  29,  1906,  sublet  the  premises  to  the 
defendants  Moses  Davis  and  Samuel  Davis 
for  a  term  ending  August  1,  1914,  by  a  lease 
containing  the  same  provisions  with  refer- 
ence to  improvements  as  those  found  in  bis 
lease  from  Brown. 

On  January  21,  1907,  the  defendant  Agnes 
C.  Doran  leased  her  lot  to  said  defendants 
Davis  for  a  term  of  eight  years  beginning 
February  1,  1907.  3y  this  lease  the  lessees 
agreed  to  pay  all  taxes  on  "the  value  of  all 
Improvements  that  may  be  erected  upon  said 
land  by  said"  lessees.  They  were  given  a  a 
thorlty  to  remove  any  buildings  or  other  Im- 
provements that  might  be  erected  by  them  on 
the  land,  provided  that  such  improvements 
were  removed  before  February  15,  1915.  If 
not  then  removed,  the  Improvements  were  to 
become  the  property  of  the  lessor.  It  was 
further  agreed  that  all  improvements  made 
upon  the  land  sbould  be  security  for  the  pay- 
ment of  rent  and  for  the  other  covenants  of 
the  lease.  After  the  execution  of  the  leases 
to  the  defendants  Davis,  said  defendants  em- 
ployed the  plaintiff  Malsbary  to  prepare 
plans  for  a  building  and  to  superint.end  its 
erection.  The  building  was  commenced  in 
April,  1907,  and  completed  in  November,  1907. 
The  various  plaintiffs  furnished  labor  and 
materials  for  use  in,  and  which  W6re  used  in, 
the  construction  of  the  building,  and,  within 
the  time  allowed  by  the  statute,  filed  claims 
of  lien  for  the  unpaid  portions  of  their  re- 
spective demands. 

The  building  erected  covers  a  frontage  of 
120  feet  of  Mission  street  It  occupies  all  of 
the  Brown  lot  and  the  northerly  ten  feet  of 
the  Doran  lot  Neither  Brown  nor  Mrs.  Dor- 
an ever  posted  the  notice  described  In  section 
1192  of  the  Code  of  Civil  Procedure,  disclaim- 
ing responsibility  for  said  Improvements.  The 
record  contains  no  evidence  tending  to  show 
that  either  of  said  defendants  had  actual 
liuowledge  of  the  construction  in  time  to 
have  posted  such  notice. 

[1]  The  principal  question  Is  whether,  un- 
der the  facts  above  recited,  the  defendants 
Brown  and  Doran  should  be  held  to  have  bad 
constructive  notice  of  the  erection  of  the 
building  in  question  in  such  manner  as  to 
render  their  Interests  in  the  respective  lots 
subject  to  the  liens  claimed  by  plaintiffs. 
The  respondents  contend:  First,  titat  there 
was  nothing  to  impute  to  either  of  the  own- 
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en  notice  at  the  erection  of  any  Und  of  an 
Improvement  upon  either  ot  the  lots;  and, 
second,  it  Is  argued  that,  if  notice  were  to  be 
imputed  to  them  at  all,  It  could  only  be  no- 
tice to  each  owner  of  a  building  erected  sole- 
ly upon  his  or  her  lot,  and  not  notice  that  a 
single  biMldlng,  covering,  in  part,  both  lots, 
was  being  erected  "Jointly  on  the  two  parcels 
of  land."  As  a  corollary  to  the  second  posi- 
tion. It  is  urf;ed  that  neither  lot  of  land  is, 
so  far  as  the  interest  of  the  defendants 
Brown  and  Doran  is  concerned,  Kubject  to 
the  liens  here  asserted.  In  discussing  these 
questions,  we  make  no  separate  mention  of 
the  defendant  Samuels,  as  his  poHitlon  is, 
for  the  purposes  of  this  inquiry,  substantially 
the  same  as  that  of  the  defendant  Brown. 

To  the  first  of  the  propositions  Just  stated, 
viz.,  that  neither  of  the  owners  would,  under 
the  circumstances  disclosed,  be  chargeable 
with  notice  of  the  erection  of  a  building 
standing  entirely  upon  his  or  her  lot,  we  can- 
not give  our  assent  Under  section  1192,  as 
it  read  at  the  time  of  the  transactions  here 
in  question,  improvements  erected  upon  the 
land  of  one  who,  although  not  in  fact  author- 
izing them,  falls  to  give  the  required  notice 
within  three  days  after  obtaining  knowledge 
of  the  construction  or  intended  construction 
are  deemed  to  have  been  constructed  at  the  in- 
stance of  the  owner,  and  his  interest  la  made 
subject  to  liens.  West  Coast  Lumber  Co.  v. 
Newklrk,  80  Cal.  275,  22  Pac.  231.  The 
knowledge  which  will  subject  the  owner  to 
this  burden  Is  not  alone  actual  knowledge. 
Constructive  knowledge  (1.  e.,  notice  of  cir- 
cumstances which  would  put  a  prudent  man 
upon  Inquiry  as  to  the  fact  in  question  [Oiv. 
Code,  {  19]),  is  equally  potent  to  bind  the 
owner.     Santa  Monica  L.  &  M.  Co.  v.  Hege, 

119  Cal.  376,  61  Pac.  555 ;   Evans  v.  Jndson, 

120  Cai.  282,  52  Pac.  585;  nines  v.  Miller, 
122  Cal.  517,  55  Pac.  401.  In  each  of  the  cas- 
es Just  cited  the  owner  was,  upon  facts  very 
similar  to  these  appearing  here,  held  to  have 
had  constructive  notice  of  the  contemplated 
improvements.  In  Santa  Monica  L.  &  M. 
Co.  V.  Hege,  the  owner,  after  verbally  leas- 
ing a  lot,  gave  his  lessee  permission  to  con- 
struct certain  additions  to  a  building  which 
stood  upon  the  lot.  Upon  these  facts,  the 
court  below  "properly  held,"  says  this  court, 
"that  the  building  was  constructed  with  the 
knowledge  of  the  appellant  [owner]  and  that 
his  failure  to  give  the  notice  required  by  sec- 
tion 1192  of  the  Code  of  Civil  Procedure  ren- 
dered his  interest  in  the  land  subject  to  the 
Hen."  In  Bvans  v.  Judson,  notice  was  held 
to  be  imputed  to  the  owner  from  the  fact 
that  he  had  made  a  lease  for  six  months, 
giving  to  the  le8.see  the  privilege  of  removing 
Improvements  made  by  him  In  the  premises, 
unless  the  removal  would  damage  the  exist- 
ing structure.  In  which  case  the  added  im- 
provements were  to  become  the  property  of 
the  lessor.  Hines  v.  Miller  reached  the  same 
result.  There  the  owners  of  a  mine  had 
leased  It,  giving  to  the  lessees  the  right  to 
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sink  shafts  and  run  tunnels  in  working  and 
developing  the  mine;  the  lessors  to  receive 
one-fourth  of  the  gross  output 

These  decisions  leave  no  room  for  question 
that  Brown,  at  least,  was  chargeable  witli 
constructive  notice  of  the  erection  of  improve- 
ments under  the  authority  of  the  lease 
made  by  him.  That  lease  did  not  merely  per- 
mit improvements;  it  bound  the  les.see  to 
erect  a  building  on  the  entire  lot  "with  all 
reasonable  dispatch."  It  further  vested  the 
ownership  of  such  building  in  Brown  upon 
the  termination  of  the  lease.  These  circum- 
stances certainly  required  him,  as  a  prudent 
man,  to  prosecute  Inquiry  to  ascertain  wheth- 
er his  lessee  was  complying  with  his  obliga- 
tion to  promptly  construct  improvements 
which  were  to  inure  to  the  benefit  of  the 
lessor.  Under  the  terms  of  the  lease,  it  may 
further  be  remarked  a  failure  by  the  lessee 
to  perform  any  of  his  covenants,  including 
the  covenant  to  build,  was  made  a  ground 
for  terminating  the  lease. 

In  the  case  of  the  defendant  Doran,  the 
conclusion  is  not  so  obvious.  Yet  we  think 
that  she,  too,  must  be  held  to  have  had  con- 
structive notice  of  the  erection  of  any  build- 
ing that  might  be  constructed  on  her  lot  by 
her  lessees.  WMle  her  lease  to  the  defend- 
ants Davis  did  not  require  the  latter  to  erect 
improvements,  it  contained  provisions  indi- 
cating clearly  that  the  parties  contemplated 
such  erection.  The  lessees  bound  themselves 
to  pay  taxes  on  improvements  that  might  he 
erected.  While  they  were  given  the  right  to 
remove  such  improvements,  this  right  was 
conditioned  upon  the  removal  being  effected 
within  a  certain  time.  The  lessor  stipulated 
for  and  obtained  under  the  lease  a  beneficial 
interest  in  any  building  that  might  be  con- 
structed. Not  only  was  she  to  become  the 
owner  of  such  building  if  it  were  not  re- 
moved within  the  time  limited,  but  it  at 
once  became  security  for  the  performance  of 
all  covenants  of  the  lessees.  Knowing,  then, 
that  she  had  given  the  lessees  the  right  to 
erect  improvements  upon  her  property,  and 
being  interested  in  any  Improvements  which 
they  might  erect,  the  due  protection  of  her 
own  rights  required  her  to  make  such  in- 
quiry as  would  disclose  whether  or  not  the 
lessees  were  proceeding  to  build  upon  the 
lot  Some  weight  too,  is  to  be  attributed  to 
the  circumstance  that  the  property  leased 
was  a  vacant  city  lot,  and  that  the  lessees 
contracted  to  pay  a  substantial  rental.  The 
expectation  of  the  parties  must  have  been 
that  the  lessees  would  utilize  the  only  avail- 
able method  of  realizing  a  benefit  from  such 
property;  that  is  to  say,  by  improving  It 
with  a  building  which  could  be  rented  or 
used  by  themselves. 

The  decisions  cited  above  fully  Justify  the 
conclusion  that  the  facts  in  evidence  were 
sufficient  to  give  Mrs.  Doran  constructive 
notice  of  the  erection  of  a  building  on  her 
lot  by  her  lessees.  Her  position  is  closely 
analogous  to  that  of  the  lessor  in  Evans  r. 
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Jadaon,  supra.  In  that  case  as  In  this  there 
waa  a  lease  authorizing,  but  not  requiring, 
the  making  of  Improyements,  and  glvlug  the 
lessor,  in  certain  contingencies,  an  Interest 
In  any  improvements  made.  The  respond- 
ents seek  to  distinguish  the  Evans  Case  upon 
the  ground  that  the  lease  there  nnder  con- 
sideration was  for  a  term  of  six  months 
only.  But,  while  the  opinion  does  lay  some 
stress  upon  the  shortness  of  the  term,  we 
do  not  regard  that  circumstance  as  the  con- 
trolling one.  The  essential  facts  putting  the 
lessor  upon  inquiry  were  that  he  knew  that 
Improvements  were  contemplated,  and  that 
he  had  an  interest  in  such  improvements  as 
might  be  made.    See  Hlnes  v.  Miller,  supra. 

[2]  There  remains  the  question  whether 
there  Is  to  be  imputed  to  the  respective  les- 
sors notice  of  the  construction  of  a  single 
building  covering,  in  whole  or  in  i>art,  the 
lots  owned  by  them  severally.  As  the  re- 
spondents view  the  case,  the  question  is 
whether  an  owner  of  one  lot  can  be  charged 
with  liens  for  the  construction  of  a  building 
erected  in  part  on  his  lot  and  in  part  on  the 
property  of  another,  where  the  owners  of 
the  two  lots  have  not  Jointly  authorized  the 
construction.  It  is,  in  effect,  conceded  that, 
where  there  has  been  such  joint  authoriza- 
tion, the  owners  have  by  their  act  treated 
the  several  lots  as  a  single  parcel,  and  thus 
subjected  the  combined  property  to  liens  for 
the  building  or  improvement  erected  on  them 
jointly.  Lament  v.  Le  Fevre,  96  Mich.  175, 
55  N.  W.  687;  Miller  v.  Shepard,  50  Minn. 
268,  52  N.  W.  894;  Menzel  v.  Tubbs,  51  Minn. 
364,  53  N.  W.  653,  1017,  17  L.  R,  A.  815; 
Carter  Lumber  Co.  v.  Simpson,  83  Tex.  370, 
18  S.  W.  812.  In  such  cases,  the  several 
holdings  are,  for  the  purposes  of  the  Uen 
law,  to  be  regarded  as  a  single  tract.  Ham- 
ilton V.  Delhi  M.  Co.,  118  Cal.  148,  50  Pac. 
378.  But,  say  the  respondents,  such  union 
of  different  parcels  cannot  be  held  to  result 
where  the  respective  owners  have  not  joined 
in  making  or  authorizing  the  construction. 
Neither  Brown  nor  Mrs.  Doran  had  actual 
knowledge  that  a  building  was  being  erected, 
or  was  authorized  to  be  erected,  on  the  land 
of  the  other.  The  constructive  notice  to  be 
imputed  to  each  owner  la  limited,  as  is  claim- 
ed, to  the  improvement  of  the  lot  of  such 
owner.  The  conclusion  contended  for  is 
therefore  that  there  was  neither  an  actual 
joinder  between  the  owners  for  the  erection 
of  a  single  building  covering  the  property  of 
both,  nor  constructive  notice  of  such  erection, 
binding  them  as  if  they  had  expressly  so 
joined.  This  argument,  we  think,  unduly 
limits  the  scope  of  the  notice  imputed  to  the 
respondents  and  the  effect,  under  section 
1192,  of  their  failure  to  post  a  disclaimer  of 
responsibility. 

The  provisions  of  the  Code  of  Civil  Pro- 
cedure Impose  a  lien  upon  the  building  or 
improvement.  Section  1183:  Willamette  8. 
M.  Co.  T.  Kremer,  94  Cal.  205,  208,  29  Pac. 


6S3.  A  lien  niMn  the  land  upon  which  the 
building  or  Improvement  is  constructed,  or 
80  much  thereof  as  may  be  required  for  the 
convenient  use  and  occupation  thereof,  is 
also  given.  Section  1185.  But  the  primary 
thing  is  the  lien  upon  the  bnlldlng.  The  lien 
upon  the  land  is  Incident  thereto.  Humboldt 
L.  M.  Co.  V.  Crisp,  146  OaL  686,  81  Pac. 
30,  106  Am.  St  Bep.  75,  2  Ann.  Cas.  811. 

The  lien  imposed  upon  the  land  under 
section  1185  la  limited  to  the  interest  Of  the 
person  who  caused  the  building  to  be  con- 
structed; but,  by  the  provisions  of  section 
1192,  the  interest  of  other  persons  who,  with 
knowledge  of  the  construction,  fail  to  dis- 
claim is  also  subjected  to  the  lien.  Harlan 
V.  Stufflebeem,  87  Cal.  508,  25  Pac.  686.  The 
defendants  Davis  had,  under  their  leases,  an 
interest  in  each  of  the  two  lots.  Making  a 
contract  for  the  erection  of  a  building  to 
occupy  said  lots,  they  rendered  the  building 
Itself,  when  constructed,  liable  as  an  entirety 
for  liens  of  persons  furnishing  labor  or  ma- 
terials in  the  construction.  And  unquestion- 
ably the  interest  of  these  defendants  (Davis) 
in  the  several  lots  had  been  so  joined  for 
the  purposes  of  the  Improvement  as  to  render 
that  interest  in  the  land  equally  subject 
to  the  liens.  The  effect  of  section  1192  Is 
to  put  the  nondlsclaiming  ownier  (with  no- 
tice) in  the  position  which  he  would  have 
occupied  if  he  had  himself  authorized  the 
construction.  The  building  "shall  be  held  to 
have  been  constructed  •  *  *  at  the  In- 
stance of  such  owner."  If,  then,  the  owners 
of  the  two  lots  here  in  question  were  charge- 
able with  notice  of  the  erection  of  the  build- 
ing, they  are  by  the  statute  identified  with 
the  persons  who  actually  caused  the  erection. 
The  building  was  In  fact  authorized  to  be 
built  as  a  whole  upon  land  treated  as  a  sin- 
gle parcel.  The  result  of  such  authorization 
and  construction  properly  falls  upon  those  at 
whose  instance  the  work  must,  under  the 
statute,  be  held  to  have  been  done. 

But,  it  is  said,  the  respondents  are  not 
chargeable  with  notice  that  any  joint  con- 
struction on  the  two  lots  was  being  under- 
taken. If  such  notice  was  necessary  to  the 
imposition  upon  their  land  of  liability  for 
the  liens,  we  think  th«y  had  it  The  con- 
structive notice  Imputed  to  them  by  the  facts 
putting  them  upon  inquiry  extended  to  all 
matters  which  they  would  have  learned  by 
a  proper  prosecution  of  such  inquiry.  The 
execution  of  the  leases  required  them,  as  we 
have  seen,  to  be  reasonably  diligent  to  learn 
what  improvements  were  being  put  upon 
their  lots  by  their  lessees.  Such  inquiry,  if 
it  had  been  undertaken,  would  have  disclos- 
ed that  a  single  building  was  being  erected 
upon  ground  which  comprised,  in  whole  or 
in  part,  both  lots.  This  fact  itself,  if  prop- 
erly followed  by  the  inquiry  which  It  would 
naturally  induce,  would  have  led  to  the  fur- 
ther discovery  that  the  building  was  being 
erected   under   the   single  authorization  of 
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persons  claiming  &  leasehold  interest  In  both 
lots.  There  is  no  reason  tor  holding  that 
each  of  the  owners  had  a  right  to  assume 
that  the  lessees  would  erect  nothing  but  sep- 
arate buildings  upon  the  respective  lots. 
Neither  lease  contains  any  restriction  to  this 
effect,  and  it  la  not  contended  that  the  de- 
fendants Davis  violated  any  duty  which  they 
owed  to  either  lessor  .by  constructing  the 
building  as  they  did. 

We  hold,  accordingly,  that  the  land  neces- 
sary for  the  convenient  use  and  occupation 
of  the  building  wcs  liable,  as  a  whole,  for 
liens,  regardless  of  the  separate  ownership. 
This  being  so,  there  is  no  merit  In  the  ad- 
ditional ground  of  nonsuit  urged  against 
three  of  the  plaintiffs,  viz.,  that  they  bad 
failed  to  prove  allegations  of  their  com- 
plaints to  the  effect  that  eleven-twelfths  in 
value  of  the  work  done  was  bestowed  upon 
the  property  of  Brown,  and  one-twelfth  upon 
that  of  Mrs.  Doran.  In  view  of  our  conclu- 
sion that  the  land  of  both  of  these  defend- 
ants was  chargeable  as  a  unit,  this  allega- 
tion was  entirely  immaterial,  and  no  proof  in 
supi)ort  of  it  was  required. 

The  Judgment  is  reversed. 

We  concur:  ANGELIXXTTI,  X;  SHAW, 
J.;  MELVIN,  X;  HENSHAW,  X 


(US  CsL  UI) 

LAKE  et  aL  t.  SUPKRIOK  COURT  IN  AND 
FOR  KERN  COONTT.    (S.  F.  6,246.) 

(Supreme  Court  of  California.     March  22, 

1918.    ReheariDg  Denied  April  21, 

1913.) 

1-  Injunction  (S  230*)  —  Violatioh  — Puk- 

ISnUENT— MODK   OF   PftOCEDUBB. 

A  proceeding  to  punish  for  contempt  any 
violation  of  an  injunction  may  be  properly  ini- 
tiated by  citation. 

■     [Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {$  602-516;    Dec.  Dig.  {  230.*] 

2.  Injunction  (J  223*)— Dbcbes— Vauditt— 

ViorATiON— Contempt. 

Where,  in  a  suit  in  equity  to  ■ustain  a 
certificate  of  sale  of  state  land  after  the  rights 
of  the  holder  had  been  forfeited  by  foreclosure, 
the  court  found  in  favor  of  the  defendants  who 
claimed  under  a  subsequent  certificate  holder, 
and  in  the  exercise  of  jurisdiction  enjoined 
petitioners  claiming  under  the  foreclosed  cer- 
tificate from  thereafter  asserting  or  claiming 
any  right  to  or  interest  in  the  property  or 
any  part  thereof,  and  from  in  any  manner  as- 
serting or  daimmg  that  a  previous  judgment 
terminating  the  certificate  was  invalid,  peti- 
tioners committed  a  contempt  of  court  in  there- 
after filing  a  cross-complaint  In  a  subsequent 
action,  in  which  they  sought  to  again  attacle 
directly  the  validity  of  such  original  judgment 
and  to  enforce  a  claim  under  the  original  cer- 
tificate to  the  land. 

[Ed.  Not*.— For  other  caseis,  see  Injunction, 
Cent  Dig.  !!  448-473;    Dec.  Dig.  |  223.*] 

8.  Injckction   (S  228*) —Violation  — Oon- 

TEITPT— PEBSONS    LIABLE. 

Where  persons  claiming  an  interest  in 
certain  land  under  a  forfeited  state  land  cer- 
tificate were  enjoined  from  thereafter  mak- 
ing any  claim  to  the  land  thereunder,  a  suc- 


cessor in  interest  of  one  of  such  persons  was 
charged  with  notice  of  the  injunctive  decree, 
bound  by  the  judgment,  and  chargeable  in  con- 
tempt proceedings  for  violating  it. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  H  484-495;    Dec.  Dig.  {  228.*] 
4.  Injunction   (§  226*) —Violation  — Con- 

TSMPT  — ATTOBNEYS  — OONTUUACIODS     CON- 
DUCT. 

Where  claimants  under  a  forfeited  state 
land  certificate  were  enjoined  from  thereafter 
claiming  any  interest  thereunder,  and  an  at- 
torney subsequently  filed  a  cross-complaint  for 
the  claimants  asserting  and  claiming  under 
such  certificate,  and  insisted  on  maintaining 
the  cross-compiaint  after  bis  attention  had 
been  called  to  the  injunction,  he  was  not  ex- 
cused for  his  contempt  because  he  overlooked 
the  injunctive  provision  of  the  decree  at  the 
time  he  filed  the  cross-complaint 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {  478:  Dec.  Dig.  |  226.*] 

In  Bank.  Writ  of  Review  to  Superior 
Court,  Kern  County;  Paul  W.  Bennett,  Judge. 

Petition  for  writ  of  review  by  Fred  W. 
Lake  and  others  against  the  Superior  Court 
of  the  State  of  Calif omla  In  and  for  the 
County  of  Kern  to  review  a  Judgment  de- 
claring petitioners  In  contempt  Writ  dis- 
charged. 

Jamea  F.  Peck,  of  Oakland,  and  X  O.  Camp- 
bell, of  San  Francisco  (Walter  Shelton,  of 
San  Francisco,  of  counsel),  for  petitioners. 
Frank  H.  Short  and  Everts  &  Ewing,  all  of 
Fresno,  George  E.  Whltaker,  of  Bakersfield, 
and  X  W.  McKinley  and  Hunsaker  &  Britt, 
all  of  Los  Angeles,  for  respondent 

HBNSHAW,  X  This  court  issued  Its  writ 
to  review  a  judgment  of  the  superior  court 
of  the  county  of  Kern  declaring  petitioners 
to  be  In  contempt  The  contempt  charged 
and  found  rests  upon  the  violation  by  peti- 
tioners of  another  judgment  given  by  the 
same  superior  court,  enjoining  them  from  the 
assertion  of  any  rights' or  claims  to  certain 
real  estate  situated  In  the  county  of  Kern. 
In  the  last-mentioned  case  an  appeal  from 
the  order  denying  a  motion  for  a  new  trial 
was  aflirmed  by  this  court,  whose  decision 
will  be  found  in  Lake  t.  Bonynge,  161  Cal. 
121,  118  Pac.  636.  In  the  opinion  banded 
down  in  that  case  will  alao  be  found  a 
statement  of  many  of  the  facts  bearing  upon 
this  consideration.  It  may  be  convenient, 
however,  briefly  to  Bnmmarize  them. 

In  1889  S.  Davis  procured  a  certificate  of 
purchase  for  640  acres  of  land  belonging  to 
the  state  of  California.  In  1892  in  the  su- 
perior court  of  Kern  county  was  commenced 
by  the  people  of  the  state  of  California  an 
action  against  S.  Davis  to  foreclose  his  In- 
terest in  the  land  and  annul  his  certificate  of 
purchase  on  account  of  his  failure  to  pay  the 
Interest  on  the  unpaid  balance  of  the  pur- 
chase price.  On  December  27,  1892,  a  decree 
so  foreclosing  and  annulling  Davis'  certificate 
of  purchase  was  entered.  No  appeal  was 
taken  from  this  judgment  and  it  became  final 
on   December  27,   1893.     There  was  at  the 
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time  of  the  commencement  of  the  action 
nothing  of  record  with  the  registrar  of  the 
Htate  land  ofBce  to  disclose  that  Davis  had 
parted  with  any  interest  in  his  certificate  of 
purchase.  In  July,  1S99,  Mary  A.  Bonynge 
made  application  to  purchase  the  same  land 
from  the  state,  and  a  certificate  of  purchase 
therefor  was  issued  to  her  on  January  21, 
1900.  On  December  7,  1900,  Davis  executed 
a  conveyance  of  all  hla  interest  In  his  certifi- 
cate to  one  Charles  H.  Gilman.  Oilman  re- 
tained a  one-fourth  interest  and  conveyed 
three-fourths  to  Lake  and  Snow,  under  an 
agreement  on  their  part  to  take  and  main- 
tain all  necessary  legal  proceedings  to  estab- 
lish the  validity  of  the  Davis  certificate  of 
porcliaee.  On  December  31,  1900,  in  pur- 
suance of  this  agreement  a  motion  was  made 
by  F.  W.  Lake  to  vacate  the  judgment  of 
foreclosure  in  People  of  State  of  California 
v.  Davis,  upon  the  ground  that  no  service  of 
Rumnions,  actually  or  constructively,  had 
been  made  on  Davis.  This  motion  was  made 
nt>on  tlte  records  and  flies  In  the  action,  sup- 
ported by  the  alBdavits  of  Davis,  Gilman, 
and  Lake.  The  outcome  of  this  controversy 
will  be  found  reported  in  People  v.  Davis, 
143  Cal.  673,  77  Pac.  651.  In  brief,  the  de- 
cision of  this  court  upheld  the  action  of  the 
trial  court  in  refusing  to  vacate  the  Judg- 
ment upon  the  ground  that,  as  the  motion  so 
to  do  was  not  made  within  the  time  limit 
fixed  by  section  473  of  the  Code  of  Civil  Pro- 
cedure, the  court  could  grant  it  only  from  an 
inspection  of  the  Judgment  roll,  and  then 
only  if  such  an  Inspection  showed  that  the 
judgment  was  void  upon  Its  face.  It  was 
held  that  the  Judgment  In  People  v.  Davis 
was  not  void  upon  its  fiice,  for  the  reason 
that,  however  defective  the  affidavit  for  pub- 
lication of  summons  or  the  order  for  publica- 
tion of  summons  might  be,  they  constituted 
no  part  of  the  judgment  roll  under  the  law 
in  force  at  the  time  the  Judgment  was  given, 
and  therefore  could  not  be  considered  upon 
the  motion.  While  the  motion  to  vacate  the 
Judgment  so  made  In  People  v.  Davis  was  a 
direct  attack  upon  the  Judgment,  it  was  a 
direct  attach  of  so  limited  a  character  that 
the  trial  court  was  confined  to  a  scrutiny  of 
the  Judgment  roll  and  could  not  entertain 
any  evidence  dehors  that  record  to  show  its 
Invalidity ;  this  court  saying,  "The  sole  rem- 
edy of  the  aggrieved  party  who  may  not  In 
fact  have  been  served  is  to  be  found  In  a 
new  action  on  the  equity  side  of  the  court." 
People  v.  Norrls,  144  CaL  422,  77  Pac.  998; 
Bacon  T.  Bacon,  150  Cal.  484,  89  Pac.  317; 
Pioneer  L.  Co.  r.  Maddux,  100  Cal.  642,  42 
Pac.  295,  60  Am.  St.  Rep.  67. 

On  the  24th  day  of  March,  1900,  Thomas 
L.  Moran  filed  in  the  office  of  the  state  sur- 
veyor general  his  affidavit  and  application  to 
purchase  the  same  land.  The  contest  which 
thus  arose  was  by  the  surveyor  general  re- 
ferred to  the  superior  court  of  the  county  of 
Kern  for  trial  and  determination,  and  upon 


July  25,  1900,  Thomas  Ii.  Uoran  commenced 
his  action  against  Mary  A.  Bonynge  and 
others  for  the  determination  of  this  contest 
Gilman  and  his  associates.  Lake  and  Snow, 
sought  leave  to  Intervene  in  this  contest  and 
were  permitted  to  intervene.  In  their  inter- 
vention they  set  up  the  Davis  certificate  of 
purchase,  asserted  Its  validity,  charged  the 
invalidity  of  the  judgment  in  People  v.  Davis 
for  the  reason  that  the  trial  court  bad  not  in 
any  manner  obtained  jurisdiction  to  render 
a  valid  or  any  judgment  against  Davis,  and 
asked  for  a  decree  declaring  the  judgment  in 
People  v.  Davis  to  be  null  and  void,  canceling 
the  certificate  of  purchase  issued  to  Mary  A. 
Bonynge,  and  establishing  the  validity  of 
the  Davis  certificate.  To  this  complaint  in 
intervention  a  general  demurrer  was  Inter- 
posed on  behalf  of  Mary  A.  Bonynge,  and  the 
demurrer  was  sustained.  The  interveners  suf- 
fered judgment  accordingly.  From  the  judg- 
ment In  favor  of  Mary  A.  Bonynge  against 
the  interveners  upon  demurrer  sustained,  and 
against  Moran  after  trial  on  the  facts,  the 
interveners  appealed.  The  opinion  of  this 
court  upon  their  ap{)eal  will  be  found  report- 
ed In  Moran  v.  Bonynge,  157  Cal.  295,  107 
Pac.  312.  In  brief,  that  opinion  declares  that 
the  demurrer  was  properly  sustained  because 
of  the  failure  of  the  complaint  in  interven- 
tion to  allege  the  facts  nece.ssary  to  show 
that  Davis  was  a  qualified  purchaser  at  the 
time  he  made  his  application  and  received 
his  certificate ;  and,  further,  that  the  court's 
refusal  to  allow  the  Interveners  leave  to 
amend  must  be  regarded  ''as  fully  Justified, 
since  there  is  no  bill  of  exceptions  nor  any 
facts  to  show  the  contrary." 

The  third  phase  of  this  litigation  will  be 
found  reported  in  Lake  v.  Bonynge,  161  Cal. 
120,  118  Pac.  635.  In  January,  1909,  the 
defendant  Mary  A.  Bonynge  had  paid  to  the 
state  the  full  purchase  price  of  the  land  and 
had  received  the  state's  patent  therefor.  On 
March  1,  1909,  Lake  and  Snow,  representing 
the  claimants  to  the  Davis  certificate,  brought 
an  action  against  Mary  A.  Bonynge  and  oth- 
ers, asserting  the  validity  and  legality  of  the 
Davis  certificate,  and  that  it  is  the  only 
valid  subsisting  certificate  of  purchase  issued 
by  the  state,  alleging  that  the  certificate  of 
purchase  issued  to  Mary  A.  Bonynge,  the  re- 
ceipt of  moneys  from  her,  and  the  final  issu- 
ance of  patent  to  her,  were  all  Inadvertently 
and  Illegally  done  and  made  by  the  state, 
and  the  complaint  prayed  that  Mary  A. 
Bonynge  be  decreed  to  hold  the  naked  legal 
title  to  the  land  In  trust  for  the  plaintiffs. 
The  answer  of  Mary  A.  Bonynge,  after  deny. 
Ing  the  material  averments  of  plalnttfTs  com- 
plaint, set  up  the  judgment  In  People  v.  Da- 
vis, averring  that  It  was  duly  given  and  made 
and  was  and  is  a  valid,  sul)sisting,  and  final 
judgment  under  which  all  the  rights  of  Da- 
vis and  his  successors  in  Interest  in  and  to 
his  certificate  of  purchase  were  foreclosed 
and  annulled.    The  court  found  lu  favor  oC 
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the  defendants  as  to  the  validity  and  effect 
of  the  Jndgment,  and  entered  Its  decree  In 
their  favor,  sustaining  the  patent  to  the  de- 
fendant Mary  A.  Bonynge,  and  concluding 
with  the  following  language :  "It  is  further  or- 
dered, adjudged,  and  decreed  fbat  the  Judg- 
ment and  decree  of  the  superior  court  of  the 
county  of  Kern,  state  of  California,  given, 
made,  and  entered  December  27,  1892,  In  the 
actlcm  of  the  People  of  State  of  California  v. 
S.  Davis,  foreclosing  and  annulling  certificate 
of  purchase  No.  11,487,  Issued  by  the  state  of 
California  to  S.  Davis,  and  all  rights  of  said 
&  Davis  thereunder  of,  in,  and  to  said  sec- 
tion 36,  township  12  north,  range  24  west, 
San  Bernardino  meridian,  is  a  good,  valid, 
and  subsisting  Judgment,  whereby  said  cer- 
tificate was  annulled,  and  all  rights  of  said 
S.  Davis  and  of  the  plaintiffs  herein  there- 
under were  terminated  and  forever  foreclos- 
ed. And  it  is  further  ordered,  adjudged,  and 
decreed  that  the  plaintiffs  Fred  W.  T^ake  and 
H.  H.  Snow  and  each  of  them  be,  and  they 
are  and  each  of  them  Is,  hereby  perpetually 
restrained  and  enjoined  from  asserting  or 
claiming  any  right  to  or  Interest  In  said  real 
property,  or  any  part  thereof,  and  they  are, 
and  each  of  them  Is,  hereby  forever  restrain- 
ed and  enjoined  from  in  any  manner  assert- 
ing or  claiming  that  said  Judgment  is  not  a 
good,  valid  and  subsisting  Judgment."  We 
quote  thus  at  length,  as  it  is  this  language  In 
this  Judgment  which  forms  the  foundation 
of  the  present  contempt  proceedings. 

In  July,  1911,  while  Lake  v.  Bonynge, 
which  we  have  just  considered,  was  pending 
on  appeal  to, this  court,  the  administrator 
of  Charles  H.  Gilman  (to  whom  it  will  be 
remembered  Davis  conveyed  all  his  Interest 
in  his  certificate,  and  who  in  turn  conveyed 
certain  Interest  therein  to  Lake  and  Snow) 
instituted  a  suit  against  the  same  persons 
who  were  parties  defendant  in  Lake  v. 
Bonynge,  alleging  the  invalidity  of  the  Jui^- 
ment  in  People  v.  Davis,  and  seeking  a  decree 
setting  that  Judgment  aside  and  imposing  a 
trust  In  favor  of  the  plaintiff  npon  the  lands 
held  under  patent  by  Mary  A.  Bonynge  and 
her  successors  in  interest.  On  the  14th  day 
of  December,  1911,  Lake  and  Treadwell,  the 
latter  successor  to  the  Interest  of  Snow,  who 
also  had  been  made  defendants  in  the  action 
instituted  by  the  administrator  of  Gilman, 
filed  a  cross-complaint,  alleging  the  qualifica- 
tions and  right  of  Davis  to  secure  his  certifi- 
cate of  purchase,  and  the  issuance  of  it  to 
him. 

The  cross-complaint  then  attacked  the 
jndgment  in  People  v.  Davis  for  lack  of  Juris- 
diction of  the  person  of  Davis  for  a  failure, 
either  actually  or  constructively,  to  serve 
him  with  summons,  set  up  the  proceedings 
in  the  case  of  Moran  v.  Bonynge,  anepring, 
however,  that  In  that  action  the  superior 
court  "did  not  adjudge  the  rights  of  the  said 
interveners  or  either  of  them  on  the  merits 
In  said  action,"  and,  finally,  set  up  the  appeal 


pending  in  Lake  et  al.  ▼.  Bonynge.  161  Cal. 
120,  118  Pac.  535,  which,  at  the  time  of  the 
filing  of  the  crosB-domplaint,  bad  not  been 
passed  upon  by  this  court,  and  attacked  the 
Judgment  in  that  case.  The  relief  sought  was 
a  decree  establishing  that  Mary  A.  Bonynge 
and  her  successors  in  Interest  held  the  legal 
title  to  the  land  In  trust  for  the  plaintiff 
and  the  cross-complainants,  with  a  demand  for 
an  accounting  of  the  valuable  oils  which  by 
the  other  defendants  had  beea  extracted  from 
the  land. 

AU  of  these  proceedings  in  these  different 
actions  were  had,  and  all  of  these  judgments 
were  rendered,  by  the  superior  court  of  the 
county  of  Kern.  Upon  the  filing  of  this 
cross-complaint,  and  after  afilrmance  by  this 
court  of  the  order  appealed  from  in  Lake 
V.  Bonynge,  contempt  proceedings  were  in- 
stituted against  the  petitioners,  based  npon 
the  injunctive  decree  in  Lake  v.  Bonynge 
which  has  been  above  quoted  and  which  Iiad 
become  final.  The  court  found  that  the  con- 
duct of  the  petitioners  was  willful,  contume- 
lious, and  in  violation  of  the  language  of  this 
decree,  and  adjudged  them  guilty  of  contempt 
accordingly.  This  consideration  is  not  com- 
plicated by  the  fact  that  the  cross-complaint 
was  filed  before  the  appeal  In  I^ake  v. 
Bonynge  had  been  decided,  for  the  contention 
of  the  cross-complainants — petitioners  herein 
— upon  the  hearing  in  contempt  was  that 
they  were  entitled  to  press  the  issues  ten- 
dered by  their  cross-complaint  to  a  hearing 
and  deterniination,  and  that  they  were  not 
violating  the  injunction  of  the  Judgment  in 
Lake  v.  Bonynge  in  so  doing. 

[1]  Conceding  for  the  moment  the  proposi- 
tion that  petitioners  herein  have  violated 
the  injunctive  clause  of  the  Judgment  in  Lake 
V.  Bonynge  in  this  their  effort  to  prosecute 
their  action  under  their  cross-complaint,  no 
doubt  can  be  entertained  but  that  the  method 
which  the  trial  court  adopted,  that  of  citation 
and  punishment  for  contempt,  was  proper. 
In  re  Chiles,  22  Wall.  157,  22  L.  Ed.  819; 
Sllliman  v.  Whitmer,  173  Pa.  401,  34  AtL  56; 
Montana,  etc.,  Co.  v.  Boston,  etc.,  Co.,  27 
Mont  410,  71  Pac.  403 ;  Erie  Ry.  Co.  v.  Bam- 
sey,  45  N.  Y.  637. 

[2]  Thus  we  reach  the  crucial  question  in 
the  case:  Do  the  acts  of  the  petitioners 
amount  to  a  violation  of  the  injunctive  por- 
tion of  the  Judgment  in  Lake  v.  Bonynge? 
If  they  do,  then  petitioners  must  submit  to 
the  enforcement  of  the  Judgment  in  contempt 
which  has  been  given  against  them.  If  they 
do  not,  they  have  committed  no  contempt. 
The  divergent  ^iews  of  .the  parties  to  this 
proceeding  may  be  thus  briefly  indicated: 
By  respondent  It  is  contended  that  the  Judg- 
ment in  Lake  v.  Bonynge  is  a  Judgment  by  a 
court  of  general  jurisdiction  having  In  fact 
complete  Jurisdiction  of  the  parties  and  of 
the  subject-matter  of  the  action;  that  the 
decree  which  It  rendered  was  one  fully  with- 
in Its  power  to  render;  that  the  judgment 
given  under  these  Circumstances,  whose  valid- 
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Ity  has  been  finally  established,  is  to  be  con- 
strued from  Its  language  alone;  and  thai; 
by  so  construing  it,  that  Judgment  declares 
that  petitioners  have  not,  nor  has  either  of 
them,  any  right,  title,  interest,  or  estate  eith- 
er legal  or  equitalile  in  or  to  the  real  proper- 
ty or  any  part  thereof,  and  enjoins  and  per- 
petually restrains  these  petitioners  from  ever 
asserting  or  claiming  any  such  right,  title, 
interest,  or  estate,  and  from  questioning  in 
any  manner  the  judgment  in  People  v.  Davis. 
Further  respondent  argues  that  whatever 
may  have  been  the  reasoning  and  discussion 
used  by  this  court  in  its  opinion  in  Lake  v. 
Bonynge,  whether  sound  or  unsound,  correct 
or  mistaken,  the  fact  remains  that  the  sole 
judgment  which  this  court  entered  was  one 
alfirming  the  order  denying  appellants'  mo- 
tion for  a  new  trial;  wherefore  the  reason- 
ing and  discussion  upon  which  this  court 
reached  its  conclusion,  even  If  It  be  errone- 
ous, is  not  a  matter  of  guidance,  much  less 
a  matter  controlling  the  construction  of  the 
Judgment  from  which  an  appeal  had  not  been 
taken,  which  was  not  before  the  court  and 
which  therefore  could  not  have  been  con- 
strued or  have  been  the  subject  of  construc- 
tion on  the  appeal  from  the  order  denying 
a  new  trial;  and  that  therefore  the  Judg- 
ment must  and  does  speak  for  Itself. 

The  opposing  contention  of  petitioners  is 
that  unless  they  have  lost  their  right  by  the 
bar  of  the  statute  of  limitations,  by  laches, 
by  waiver,  or  by  some  other  familiar  method 
(no  question  of  which  is  here  Involved),  they 
are  entitled  to  their  day  In  court  to  make 
such  showing  as  they  can  in  a  direct  attack 
against  the  .validity  of  the  Judgment  in  Peo- 
ple V.  Davis.  They  point  out  that  their  ef- 
fort by  motion  to  cause  the  vacation  of  the 
judgment  in  People  v  Davis,  while  itself  a 
direct  attack,  was  a  direct  attack  of  so  nar- 
row a  character  that  they  were  limited  Ui 
their  presentation  of  it  to  the  Judgment  roll 
alone  and  could  not  establish  the  propositions 
for  which  they  contended  by  the  atfldavits 
and  other  evidence  which  they  there  offered ; 
that  therefore  as  to  the  Judgment  in  People 
V.  Davis  by  their  motion  to  vacate  they  not 
only  had  not  lost  their  right  to  attack  it  di- 
rectly, but  in  no  sense  had  they  been  able  to 
make  a  direct  attack,  this  court  advising 
them  in  terms  that  their  relief  for  their 
grievance  was  to  be  found  through  the  medi- 
um of  a  direct  action  in  a  court  of  equity. 
To  the  judgment  against  them  upon  demur- 
rer sustained  in  Moran  v.  Bonynge  they  say : 
First,  that  there  was  no  trial  upon  the  merits 
because  this  court  held  that  they  had  insuffi- 
ciently pleaded  Davis'  right  to  secure  the 
certificate  of  purchase  (see  1  Freeman  on 
Judgments,  i  267) ;  and,  second,  that  in  try- 
ing contests  over  land  referred  to  the  courts 
by  the  surveyor  general,  the  court  Itself  acts 
as  a  tribunal  of  limited  Jurisdiction,  and 
could  not  entertain  an  equitable  plea  to  va- 
cate the  Judgment  in  People  t.  Davis.    The 


propositions  thus  advanced  are  ao  plainly 
true  that  they  require  no  discussion. 

Finally,  petitioners  argue  that  in  Lake  v. 
Bonynge  they  were  denied  the  right  to  make 
proof  by  way  of  direct  attack  against  the 
judgment  in  People  v.  Davis  under  the  view 
taken  by  the  trial  court  and  affirmed  in  terms 
by  this  court,  namely,  that  the  attack  which 
they  were  there  attempting  to  make  upon  the 
judgment  in  People  v.  Davis  was  itself  a  col- 
lateral attaclE,  and  that  upon  such  collateral 
attack,  under  well-settled  rules,  they  could 
do  no  more  than  demand  from  the  trial  court 
a  scrutiny  of  the  judgment  roll  and  a  declar- 
ation after  such  scrutiny  whether  or  not  the 
judgment  was  void  upon  Its  face,  the  same 
single  and  narrow  proposition  which  they 
had  contested  in  People  v.  Davis,  which  had 
been  resolved  against  them  by  the  decision  of 
this  court  in  People  v.  Davis,  and  which  had 
thus  become  res  adjudicata.  They  argue 
that  the  language  of  the  opinion  of  this  court 
in  Lake  v.  Bonynge  fully  establishes  all  this, 
and  establishes  further  that  the  sole  reason 
which  this  court  gave  for  sustaining  the  rul- 
ing of  the  trial  court  in  excluding  their  offer- 
ed evidence  attacking  the  judgment  in  People 
V,  Davis,  for  failure  of  service  of  summons, 
is  that  the  attack  was  collateral  and  that 
such  evidence  was  therefor  inadmissible. 
They  argue  further  that  this  court  must  have 
and  would  have  reversed  the  order  from 
which  they  were  appealing,  and  so  the  Judg- 
ment, in  Lake  v.  Bonynge  for  the  exclusion 
of  this  evidence,  excepting  for  the  reason 
that  this  court  held  the  attack  to  be  collater- 
al. And  in  conclusion  they  say  that,  such 
being  the  case,  the  opinion  and  discussion  of 
this  court  amounts  necessarily  to  a  construc- 
tion of  the  Judgment  in  Lake  v.  Bonynge,  and 
that  this  construction  in  turn  necessarily  is 
this:  That  the  petitioners  had  again  made  a 
collateral  attack  upon  the  Judgment ;  that  by 
virtue  of  the  decision  of  this  court  in  People 
V.  Davis,  143  CaL  673,  77  Pac.  651,  that  Judg- 
ment was  immune  from  collateral  attack  un- 
der the  doctrine  of  res  adjudicata ;  and  that 
therefore  all  that  the  injunctive  decree  In 
Lake  v.  Bonynge  means  or  could  mean  is  to 
restrain  these  petitioners  from  ever  again 
making  such  a  collateral  attack. 

But  petitioners'  contention  carries  the  doc- 
trine of  the  construction  of  Judgments  be- 
yond permissible  bounds.  It  is  not  to  be 
doubted  that  in  the  action  of  Lake  v.  Bon- 
ynge, under  its  pleadings  and  issues,  the 
court  had  full  Jurisdiction  to  declare  the 
judgment  which  It  entered.  Indeed,  in  that 
action  the  very  purpose  of  the  litigation  was 
to  determine  for  and  against  the  litlganta 
finally  and  forever  their  rights  to  the  land  in 
controversy,  and  the  Injunction  to  enforce 
those  rights  was  both  permissible  and  proper. 
Brooks  V.  Calderwood,  34  Cal.  663;  People  v. 
Center,  66  Cal.  551,  6  Paa  263,  6  Pac.  481; 
Axtell  V.  Gerlach,  67  Cal.  483,  8  Pac.  34; 
KItUe  T.  Bellegarde,  86  Cal.  666,  26  Paa  65. 
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T'poD  the  face  of  the  Jndgment,  moreover,  no 
question  can  arise  as  to  Its  Intended  scope. 
It  Is  broad  enough,  and  designedly  broad 
enough,  to  prohibit  these  petitioners,  their 
successors  and  privies,  from  ever  again  in 
any  manner  attacking  the  validity  of  the 
Judgment  in  People  v.  Davis,  or  asserting  or 
claiming  any  right  to  or  Interest  in  the  real 
property  affected  by  that  Judgment,  and  It 
formally  declares  that  the  claims  and  pre- 
tensions of  the  petitioners  are  without  merit 
either  in  law  or  equity.  If  the  plaintiffs  in 
Lake  V.  Bonynge  were  dissatisfied  with  the 
judgment,  if  they  believed  It  should  be  re- 
versed or  modified,  they  should  have  taken 
appropriate  steps  by  appeal  to  eStnit  this  end. 
They  did  not  do  so.  They  appealed  merely 
from  the  order  refusing  to  grant  their  mo- 
tion for  a  new  trial,  and  upon  their  appeal 
pressed  upon  the  consideration  of  this  court 
certain  rulings  of  the  trial  court  in  receiving 
and  rejecting  evidence.  However  erroneous 
the  rulings  of  the  trial  court  in  this  regard 
may  be  thought  to  have  been,  or,  in  turn, 
however  erroneous  the  declarations  of  this 
court  reviewing  those  rulings  may  be  thought 
to  have  been,  the  fact  still  remains  that  the 
consideration  was  addressed  solely  to  such 
rulings,  and  the  determination  upon  those 
rulings  could  not  operate  to  modify  the  plain 
terms  of  an  injunction  within  the  issues  and 
within  the  power  of  the  court  to  grant  Peo- 
ple ▼.  Bank  of  San  Luis  Obispo,  159  Cal.  66, 
81,  Si,  112  Pac.  868,  37  L.  R.  A.  (N.  S.)  934, 
Ann.  Gas.  1912B,  1148 ;  In  re  James,  99  Cal. 
376,  33  Pac.  1122,  37  Am.  St.  Rep.  60;  Ex 
parte  Joutsen,  154  Cal.  540,  98  Pac.  391. 

[3]  It  has  been  said  heretofore  that,  if  the 
petitioners  have  violated  the  Injunction,  they 
are  in  contempt.  This  statement  requires 
brief  amplification.  Petitioner  Treadwell 
succeeded  to  the  Interests  of  Snow  after  the 
judgment  in  Lake  v.  Bonynge  was  rendered, 
and  with  notice  of  it  He  therefore  is  bound 
by  the  Jndgment  and  chargeable  in  these  con- 
tempt proceedings.  Code  Civ.  Proc.  §  1908, 
subd.  2;  O.  &  C.  Merrlam  Co.  y.  Saalfleld, 
190  Fed.  927,  111  C.  C.  A.  517;  Ahlers  v. 
Thomas,  24  Nev.  407.  .Ta  Pac.  93,  77  Am.  St 
Bep.  820;  In  re  Lennon,  166  V.  S.  548,  17 
Sup.  Ct.  658,  41  L.  Ed.  1110. 

[4]  Petitioner  Boynton  is  an  attorney  at 
law,  and  the  attorney  who  represented  peti- 
tioners in  the  filing  of  the  cross-complaint 
The  court  finds  that  this  petitioner's  answer 
to  the  citation,  to  the  effect  that  In  filing  the 
cross-complaint  he  had  overlooked  the  injunc- 
tive provisions  of  the  Judgment,  which  provi- 
sions were  first  called  to  his  attention  when 
served  with  the  order  to  show  cause,  is  true, 
but  that  his  contempt  is  not  thereby  excused 
by  reason  of  his  contumacious  conduct  in  in- 
sisting upon  maintaining  the  cross-complaint 
after  his  attention  had  been  so  called  to  the 
jndgment  in  Lake  v.  Bonyuge.  These  find- 
ings constitute  a  sufilcient  warrant  for  the 


judgment  Code  Civ.  Proc.  i  282 ;  Lamberson 
v.  Superior  Court,  151  Cal.  458,  91  Pac.  100, 
11  I^  R.  A.  (N.  S.)  619;  Havemeyer  v.  Supe- 
rior Court,  87  Cal.  267,  26  Pac.  438,  10  I*  B. 
A.  650 ;  Cape  May,  etc.,  B.  R.  Co.  v.  Johnson, 
35  N.  J.  Eq.  422;  Stolts  v.  Jackson,  82  App. 
Div.  81,  81  N.  Y.  Supp.  638. 

It  follows  therefrom  that  the  judgment  of 
the  trial  court  is  not  In  excess  of  its  juris- 
diction, and  therefore  the  writ  of  review  Is 
discharged. 

We  concur:  SHAW,  J. ;  SLOSS,  J. ;  MBL- 
VIN,  J.;  ANGELLOTTI,  J.;  LOBIGAN,  J. 


In  re  DB  BERNAL'S  ESTATE. 
(S.  F.  6307.) 

(Supreme  Court  of  California.    March  26, 
1913.) 

1.  Wiixs  (f.  561*) —Devises  — INTEEEST  of 
Devisees. 

A  devise  to  grandchildren,  share  and  share 
alike,  of  5  acres  of  a  certain  bounded  and  de- 
scribed parcel  of  land  of  about  25  acres,  in 
which  testatrix  owned  an  undivided  three- 
fourths  Interest  was  not  a  devise  of  ber  in- 
terest in  the  5  acres,  but  was  a  devise  by 
quantity,  so  that  the  grandchildren  took  an 
undivided  interest  of  full  5  acres  in  tlie  tract, 
rather  than  an  undivided  three-fourths  of  5 
acres. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  fi  1221-1224;    Dec.  Dig.  i  561.*] 

2.  WitLB  (S  751*)— Rights  of  Devisees— 
Gbnbkai.  OB  Specific  Dbvibe- "Specific 
Legacy." 

Testatrix,  owning  an  undivided  three- 
fourths  interest  in  a  tract  of  25  acres,  describ- 
ed and  bounded  the  tract  and  devised  to  her 
grandchildren  5  acres  of  the  tract,  without 
specifying  and  distinguishing  that  portion  from 
the  other  portions  of  her  interest,  and  gave 
all  the  rest  and  residue  of  ber  estate  to  her 
son  and  executor.  Civ.  Code,  {  1357,  declares 
that  a  legacy  of  a  particular  thing  specified 
and  distinguished  from  all  others  of  the  same 
kind  belonging  to  the  testator  is  specific,  and 
that,  if  such  legacy  fails,  resort  cannot  be  had 
to  other  property  of  the  testator.  Held,  that 
the  question  whether  a  testamentary  gift  is 
specific  or  general  is  to  be  determined  by  the 
same  test  where  the  subject  of  the  gift  is 
real  as  where  it  is  personal  property,  and  that 
the  devise  was  a  specific  devise. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  i  1938;   Dec.  Dig.  §  751.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  (J600-6604;   vol.  8,  p.  7803.] 

3.  Witts  (I  754*)— Rights  of  Devisees- 
Specific  Leoacy-^habeb  of  Stock. 

A  gift  of  a  specific  and  designated  amount 
of  the  very  shares  in  a  corporation  which  tes- 
tator then  owned,  as,  for  instance,  all  of  the 
shares,  or  one-half  of  them,  or  a  designated 
number  thereof,  is  a  specific  legacy. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  $1  1045,  1946;   Dec.  Dig.  {  754.*] 

4.  Witts  (§  812*)— Specific  Devise— Abate- 
ment. 

Testatrix,  owning  an  undivided  three- 
fourths  interest  in  a  tract  of  25  acres,  made 
to  her  grandchildren  a  specific  devise  of  5 
acres  thereof,  and  left  the  residue  of  her  es- 
tate to  her  son  and  executor;  there  being 
sufficient   other  estate   to   pay   the   debts    and 
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expenses  of  administratioii  and  to  leave  the 
son  an  adequate  provlBion.  Civ.  Code.  |  1359, 
provides  that,  after  property  expressly  appro- 
priated to  the  payment  of  debts  and  property 
not  disposed  of  by  the  will,  debts  shall  be 
paid  from  property  devised  to  a  residuary 
legatee,  property  not  specifically  devised,  and 
all  other  property  ratably;  and  Code  Civ. 
Proc.  i  1563,  provides  that  specific  devises  are 
exempt  from  such  liability,  if  it  appears  to 
the  court  necessary  to  carry  into  effect  the 
intention  of  the  testator,  and  there  is  other 
sufficient  estate.  Held  that,  regardless  of 
whether  the  two  sections  conSicted,  the  devise 
to  the  grandchildren  was  exempt  under  section 
1.563. 

(Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  2108:    Dec.  Dig.  {  812.*] 

5.  Wills  (S  812*^— Specific  Devise— Abate- 
ment—Secubed  "Debt." 

A  mortgage  of  testatrix,  created  before 
the  execution  of  her  will  to  secure  her  note  on 
which  she  was  personally  liable,  was  a  mere 
incident  of  a  debt  evidenced  by  the  note,  and 
the  liability  of  testatrix  on  the  note  was  just 
as  much  a  "debt"  within  the  meaning  of  the 
word  as  used  in  the  probate  act,  providing  for 
the  payment  of  debts,  as  any  of  her  unsecured 
liabilities,  and  as  between  the  executor  and 
residuary  legatee,  primarily  liable  for  the  pay- 
ment of  debts,  and  specific  devisees  of  a  part 
of  the  mortgaged  realty,  was  to  be  paid  in  the 
same  manner  as  the  general  unsecured  debts 
of  testatrix,  unless  the  wHl  disclosed  a  dif- 
ferent intent;  and  it  could  make  no  difference 
that  the  mortgagee  did  not  present  his  claim 
against  the  estate,  but  preferred  to  rely  en- 
tirely on  the  future  enforcement  of  his  mort- 
gage lien,  so  that  the  balance  of  the  mortgage 
debt  and  interest  accrued  thereon  was  to  be 
paid  and  satisfied  first  out  of  the  property 
other  than  that  specifically  devised,  without 
any  credit  to  the  executor  on  account  of  an 
amount  paid  by  him  on  the  principal. 

[Ed.  Note. — For  other  teses,  see  Wills,  Cent. 
Dig.  {  2108;   Dec.  Dig.  i  812.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1864-1886;    vol.  8,  p.  7628.] 

6.  execdtobs  and  administrators   (fj  39, 
41*)— Assets  and  Administration. 

An  executor  holds  all  the  profierty  of  the 
estate  for  the  purposes  of  administration,  in- 
cluding not  only  the  rents  and  profits  of  land 
specifically  devised,  but  the  land  itself,  sub- 
ject if  necessary,  to  disposition  for  the  pay- 
ment of  debts  and  expenses. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  280,  283, 
285-294;    Dec.  Dig.  §§  39,  41.*] 

7.  Wills    (|    728*)— Rights    of   Devisees- 
Rents  AND  Profits. 

As  between  the  residuary  legatee  of  an 
estate,  primarily  liable  for  its  debts,  and  the 
devisees  of  specific  realty,  part  of  a  larger 
parcel,  subject  to  a  mortgage  with  accrued  in- 
terest, where  there  was  sufiicient  other  estate 
to  pay  all  the  debts  and  expenses,  the  devisees 
were  entitled  to  the  rents  and  profits  accruing 
from  their  part  of  the  realty,  less  their  pro- 
portion of  the  taxes  on  the  whole  realty  paid 
by-'the  executor. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  iS  1759-1780;    Dec.  Dig.  §  728.*] 

8.  Executors  and  Administrators  (|  469*) 
— Probate  Court — ^Jurisdiction. 

The  superior  court  sitting  in  probate  in 
proceedings  for  final  settlement,  has  jurisdic- 
tion, as  between  the  executor  and  residuary 
legatee  and  the  devisees  of  a  specific  part  of 
mortgaged  realty,  to  determine  their  rights 
and  nabilities  as  to  the  payment  of  debts  and 
expenses,  the  payment  of  interest  on  the  mort- 


|;age,  and  the  application  of  the  rents  and  prof- 
its of  the  realty  devised. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §!  2000-2009, 
2012,  2013;    Dec.  Dig.  g  469.*] 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco ;  J. 
V.  Coffey,  Judge. 

In  the  matter  of  the  estate  of  Gerouiraa 
Ruffino  De  Bernal,  deceased.  From  portions 
of  tlie  decree  of  settlement  of  the  final  ac- 
count of  the  executor  and  final  distribution, 
Jose  Cornelio  Bernal,  executor,  and  others 
appeal.  Reversed,  with  directions  to  enter 
new  decree. 

Sullivan  &  Sullivan,  Theo.  3.  Roche,  and 
John  J.  CKToole,  all  of  San  Francisco,  for 
appellants.  Norman  A.  Eisner,  of  San  Fran- 
cisco, for  respondents. 

ANGELrLOTTI,  J.  These  are  appeals  by 
various  parties  from  portions  of  the  decree 
of  settlement  of  the  final  account  of  the  ex- 
ecutor of  the  will  of  deceased,  and  final  dis- 
tribution, which,  by  stipulation,  have  been 
brought  to  this  court  ui>on  one  transcript 
and  submitted  for  decision  together. 

The  material  facts  are  undisputed.  De- 
ceased died  testate  September  6,  1905,  leav- 
ing her  surviving  as  her  only  heirs  her  son, 
appellant  Jose  Cornelio  Bernal,  who  Is  the 
surviving  executor  of  her  will,  and  eight 
grandchildren,  six  of  whom  are  the  children 
of  her  deceased  daughter  Elodie  Macdonald, 
and  two  of  whom  are  the  children  of  her 
deceased  daughter  Jovita  McKlnnon,  whom 
we  shall  designate  hereafter  as  the  Mac- 
donalds  and  the  McKinnons.  She  left  val- 
uable real  property,  one  portion  thereof  be- 
ing an  undivided  three-fourths  interest  in  a 
tract  of  land  in  the  city  and  county  of  San 
Francisco,  containing  some  25  acres,  known 
as  the  Italian  Gardens.  This,  at  tlie  time 
of  her  death,  was  Incumbered  by  a  mortgage 
given  by  her  on  January  28,  19D3,  to  the 
Columbus  Sa^'lngB  &  Loan  Society,  a  corpo- 
ration, to  secure  the  payment  of  her  prom- 
issory note  of  the  same  date  to  said  corpo- 
ration for  113,500,  with  Interest  at  6  per 
cent  per  annum,  and  no  part  of  the  prin- 
cipal sum  of  which  note  had  then  been  paid. 
She  also  owned  real  property  in  San  Mateo 
county,  which  was  and  still  is  an  unincum- 
bered part  of  her  estate,  and  which  exceed- 
ed In  value  the  sum  of  $50,000.  Two  weeks 
before  her  death,  viz.,  on  August  23,  1905, 
deceased  executed  her  last  will,  which  was 
subsequently  admitted  to  probate,  and  upon 
which  the  decree  appealed  from  Is  based. 
She  said  nothing  therein  about  her  debts,  and 
made  but  two  dispositions  of  property.  In  the 
first  place,  she  gave,  devised,  and  bequeathed 
to  her  said  grandchildren,  naming  them, 
"share  and  share  alike  to  each,  five  acres  of 
that  certain  piece  or  parcel  of  land  situate, 
lying  and  being  in  the  city  and  county  of  San 
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Francisco,  state  of  California,  bounded  and 
described  as  follows :"  (describing  by  metes 
and  bounds  the  real  property  known  as  the 
Italian  Gardens).  Nothing  was  said  therrfn 
as  to  the  acreage  of  this  tract  She  then 
provided:  "All  the  rest  and  residue  of  my 
estate,  real,  i)er8onal  and  mixed,  I  give,  de- 
vise and  bequeath  unto  my  son  Jose  C!omello 
Bemal."  With  the  exception  of  a  request 
of  her  sister  Fortuna  as  to  the  disposition 
of  a  portion  of  a  ten-acre  tract  In  San  Mateo 
county  theretofore  conveyed  by  her  to  such 
sister,  the  will  contained  nothing  else  except 
the  appointment  of  said  son  and  her  sister 
Frandsca  to  act  as  executors,  without  bonds. 
The  will  was  admitted  to  probate  and  the 
executors  named  appointed  as  such.  On 
June  11,  1907,  said  Francisca  died,  and  the 
son  has  ever  since  continued  to  act  as  sole 
executor. 

During  the  administration,  but  two  claims 
against  deceased  were  presented.  They  ag- 
gregated only  $735.70  and  have  been  paid. 
No  claim  was  ever  presented  on  behalf  of 
the  Columbus  Savings  &  Loan  Society  on 
account  of  such  note  and  mortgage.  Dur- 
ing the  administration,  the  executor  has  paid 
on  account  of  the  principal  the  sum  of  $1,- 
500,  leaving  $12,000  still  due.  He  also  paid 
Interest  In  full  to  February  12,  1912,  be- 
ing $5,837.79.  The  note  and  mortgage  are 
still  subsisting  obligations,  and  an  action 
for  the  foreclosure  of  the  mortgage  Is  pend- 
ing. The  $1,500  paid  on  account  of  the  prin- 
cipal was  one-half  the  sum  received  by  the 
executor  on  the  sale  by  him  of  the  undivided 
three-fourths  Interest  of  deceased  in  two 
small  portions  of  the  Italian  Gardens  to  the 
Ocean  Shore  Railway  Company,  containing 
.301  and  .114  acres,  respectively,  which  have 
been  released  from  the  lien  of  the  mortgage. 
Xo  real  property  of  deceased  has  been  sold 
during  administration  other  than  the  prop- 
erty just  referred  to. 

Since  the  death  of  deceased,  the  executor 
has  collected  the  sum  of  $8,000  as  rents  from 
her  undivided  three-fourths  interest  In  the 
Italian  Gardens  property,  and  has  paid  out 
for  taxes  levied  thereon  the  sum  of  $1,967.52, 
leaving  a  balance  of  $6,032.48.  No  portion 
of  this  has  ever  been  paid  to  any  grandchild 
of  deceased.  All  of  said  sum  has  been  ex- 
pended by  the  executor  In  paying  Interest  on 
said  mortgage  and  debts  of  deceased  and  ex- 
penses of  administration.  All  moneys  com- 
ing into  bis  hands  have  been  so  expended. 
In  fact,  it  was  necessary  for  the  executor 
to  waive  the  payment  of  his  portion  of  the 
executor's  commission  in  order  to  close  the 
estate  without  selling  any  more  of  the  real 
property. 

Pending  the  administration  of  the  estate, 
an  action  for  the  partition  of  the  Italian 
Gardots  tract  was  instituted  in  the  superior 
court  by  some  of  those  who  were  cotenants 
with  deceased  therein  at  the  time  of  her 
death.    All  parties  interested  in  the  tract. 


including  all  those  Interested  in  the  estate 
of  deceased,  were  made  parties  to  this  ac- 
tion, and  the  same  was  tried  and  an  inter- 
locutory decree  made  and  entered  therein. 
By  this  decree  the  court  In  partition  attempt- 
ed to  segregate  and  declare  the  respective  in- 
terests under  the  will  of  deceased.  No  appeal 
was  taken  from  this  decree,  and  the  time  for 
appeal  had  elapsed  when  the  matter  before 
us  was  Initiated  In  the  probate  court.  A 
question  as  to  the  Jurisdiction  of  the  court 
In  partition  to  give  any  judgment  that  could 
affect  the  right  of  the  court  in  probate  to 
determine  for  itself  the  rights  among  them- 
selves of  those  claiming  under  the  will,  en- 
tirely regardless  of  the  interlocutory  decree 
in  partition,  is  raised,  and  argued  at  some 
length  by  respective  counsel ;  but.  Inasmuch 
as  we  are  of  the  opinion  that,  Independent 
of  the  partition  decree,  the  property  of  de- 
ceased should  have  been  distributed  under 
the  will  to  the  respective  parties  in  the  man- 
ner and  upon  the  terms  specified  in  the  par- 
tition decree.  It  is  unnecessary  to  consider 
this  question  of  jurisdiction.  It  may  be  as- 
sumed, for  all  the  purposes  of  this  decision, 
that  the  partition  decree  was  Ineffectual  In 
so  far  as  it  attempted  any  segregation  of 
Interests  under  the  will  of  deceased. 

The  foregoing  being  the  facts,  various 
questions  arose  on  the  hearing  In  the  lower 
court  between  the  Macdonalds  and  the  Mc- 
Bllnnons  on  the  one  hand,  and  the  son  of 
deceased  on  the  other. 

[1]  The  lower  court  held  that  under  the 
will  the  grandchildren,  as  claimed  by  them, 
were  entitled  to  an  undivided  interest  of 
full  five  acres  of  the  Italian  Gardens  tract, 
rather  than  simply  to  an  undivided  three- 
fourths  of  five  acres.  This  was  also  the 
conclusion  of  the  court  In  partition.  This 
conclusion  Is  assailed  in  his  brief  In  this 
court  by  counsel  for  the  son.  His  appeal, 
however.  Is,  under  the  terms  of  his  notice  of 
appeal,  from  specified  portions  of  the  decree 
only,  and  the  portion  of  the  decree  award- 
ing this  interest  to  the  grandchildren  is  not 
among  the  portions  so  specified.  However, 
we  are  of  the  opinion  that  the  conclusion  of 
the  lower  court  on  this  point  was  right.  The 
gift  was  one  by  deceased,  not  of  her  In- 
terest In  five  acres,  but  one  of  five  acres 
of  a  tract  of  land  specified ;  a  gift  by  quan- 
tity. The  only  description  by  metes  and 
bounds  was  one  of  the  larger  parcel  of  land 
from  which  the  five  acres  given  were  to  be 
taken.  So  far  as  this  matter  is  concerned, 
we  have  no  means  of  determining  the  Intent 
of  the  testatrix  other  than  the  language  she 
has  used  in  her  will,  together  with  the  fact 
that  she  owned  an  undivided  interest  in  the 
tract  equivalent  to  nearly  19  full  acres.  The 
language  here  involved  is  very  different  from 
that  used  In  the  deed  construed  In  Adams 
v.  Hopkins,  144  Cal.  40,  77  Pac  720,  refer- 
red to  by  counsel  for  the  son.  The  language 
there  used  by  Wilson,  an  owner  of  about  673 
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acres  undivided  in  a  tract  of  nearly  20,000 
acres,  was,  "Gives,  sells,  and  conveys  all  his 
right,  title,  and  interest  ♦  ♦  •  to  320 
acres  of  land  to  be  taken  ont  of  his  Interest 
which  he  now  holds  in  a  certain  tract  of 
land,"  etc.,  and  this  court  said:  "The  deed 
does  not  purport  to  convey  the  speclflt^d  num- 
ber of  acres  undivided,  or  an  interest  equal 
to  that  quantity  of  land,  but  only  the  inter- 
est of  the  grantor  in  320  acres,  to  be  taken 
by  the  grantee  in  some  part  of  the  ranch 
other  than  'where  the  said  Wilson  or  any 
of  his  tenants  are  In  possession.' "  In  the 
will  before  us,  we  have  not  a  gift  of  the  in- 
terest of  the  testatrix  in  any  particular  land 
or  in  any  specified  number  of  acres,  but  a 
gift  of  a  definite  number  of  acres. 

The  interest  of  the  deceased  in  the  Italian 
Gardens  property  was  distributed  by  the  low- 
er court,  subject  to  the  lien  of  the  mortgage. 
It  was  accepted  as  a  fact  that  a  full  five 
acres  undivided  in  said  projwrty  was  four- 
fifteenths  of  the  ^ole  interest  of  deceased 
in  the  property.  The  court  adjudged  that 
the  undivided  Interest  of  five  acres  distribut- 
ed to  the  grandchildren  should  be  subject  to 
and  liable  for  the  payment  of  four-fifteenths 
of  the  balance  of  $12,000  principal  due  on  the 
mortgage  and  four-fifteenths  of  the  Interest 
accruing  from  February  29,  1912,  and  that 
the  interest  distributed  to  the  son  should  be 
subject  to  and  liable  for  the  remaining  eleven- 
fifteenths  of  said  principal  and  interest.  All 
parties  appeal  from  this  portion  of  the  de- 
cree, though  we  do  not  understand  that  coun- 
sel for  the  son  claims  error  therein  If  the 
grandchildren  were  entitled  to  full  five  acres 
undivided  instead  of  an  undivided  three- 
fourths  of  five  acres,  except  in  so  far  as  he 
claims  that  the  son  should  be  reimbursed  to 
the  extent  of  four-fifteenths  of  the  $1,500  paid 
by  him  on  account  of  the  principal  of  said 
mortgage.  The  grandchildren  claim  that  the 
whole  of  said  principal  sum  of  said  prom- 
issory note  and  mortgage,  and  all  interest 
accruing  thereon  since  the  death  of  deceased, 
should  first  be  paid  out  of  the  interest  of  the 
son  before  resort  Is  had  for  such  purpose 
to  any  i>ortion  of  their  five  acres  undivided. 

The  lower  court  found  that  the  adminis- 
tration of  the  estate  should  have  been  brought 
to  a  close  at  the  expiration  of  one  year  from 
October  5,  1905,  and  that  consequently  the 
grandchildren  were  entitled  to  their  four- 
fifteenths'  portion  of  the  rents  and  profits 
since  that  date,  less  their  proportion  of  the 
taxes  and  four-fifteenths  of  the  amounts 
paid  by  the  executor  on  account  of  interest 
on  the  note  and  mortgage,  which  would  give 
them  In  the  aggregate  $194.76,  or  $24.34 
each,  and  the  latter  amount  was  distributed 
to  each  of  them.  They  were  held  to  be  en- 
titled to  no  part  of  the  rents  and  profits 
prior  to  October  1,  1906,  all  of  which  were 
applied  to  expenses  of  administration,  pay- 
ment of  taxes,  and  payment  of  debts  (Includ- 
ing interest  on  the  mortgage  debt).  All  par- 
ties appeal  from  this  portion  of  the  decree. 


but  <m  widely  different  grounds,  The  son 
claims  tliat  there  was  no  Inexcusable  delay 
in  closing  the  administration,  and  that  all  of 
the  rents  and  profits  from  the  date  of  death 
of  the  deceased  to  the  actual  close  of  admin- 
istration were  in  fact  properly  applied  to  the 
purposes  above  stated,  in  the  absence  of 
other  personal  property,  leaving  no  balance 
for  distribution.  The  grandchildren  claim 
that,  as  long  as  there  was  other  property  of 
the  estate  available  for  that  purpose,  none 
of  the  rents  and  profits  accruing  on  their  in- 
terest, received  after  the  death  of  deceased, 
should  have  been  applied  to  any  of  these  pur- 
poses, except  the  payment  of  taxes  on  their 
portion,  and  that  they  were  entitled  to  re- 
ceive from  the  estate  on  distribution,  instead 
of  an  aggregate  of  $194.76,  four-fifteenths  of 
the  rents  and  profits  received  by  the  execu- 
tor for  said  property  since  the  death  of  de- 
ceased, less  four-fifteenths  of  the  taxes  paid 
thereon.  Such  receipts  being  $8,000,  and  the 
taxes  $1,967.52,  they  would  be  entitled  on 
this  theory,  as  we  figure  it,  to  about  $1,600 
in  the  aggregate.  Instead  of  $194.76.  The 
varying  contentions  in  regard  to  the  ques- 
tions we  have  stated  are  so  interwoven  that 
they  will  be  considered  together. 

[2,  3]  It  was  said  in  Estate  of  Painter,  150 
Cal.  505,  89  Pac.  100,  U  Ann.  Cas.  760,  that 
in  this  state  the  question  whether  a  testa- 
mentary gift  Is  specific  or  general  is  to  be 
determined  by  the  same  tests  where  the  sub- 
ject of  the  gift  Is  real  as  where  It  is  personal 
property.  Section  1357  of  the  Civil  Code  de- 
clares: "A  legacy  of  a  particular  thing,  spec- 
ified and  distinguished  from  all  others  of 
the  same  kind  belonging  to  the  testator,  is 
specific;  if  such  legacy  fails,  resort  cannot 
be  had  to  the  other  property  of  the  testator." 
It  is  urged  that  the  devise  to  the  grandchil- 
dren cannot  be  considered  specific  in  nature 
for  the  reason  that  the  particular  portion  of 
the  Interest  of  deceased  in  the  Italian  Gar- 
dens tract  that  Is  to  go  to  them  is  not  speci- 
fied and  distinguished  from  the  other  iwr- 
tions  of  her  interest.  It  is  unquestionably 
specific  to  the  extent  that  it  minutely  de- 
scribes the  tract  of  land  on  which  the  devise 
is  to  operate,  and  it  is  also  clear  that  It 
possesses  one  of  the  characteristics  of  a 
specific  devise  or  legacy  peculiar  to  such  a 
gift,  viz.:  That  resort  cannot  be  had  to  prop- 
erty of  the  deceased  other  than  her  interest 
in  the  Italian  Gardens  tract  to  satisfy  It 
The  disposition  here  certainly  partakes  more 
nearly  of  the  character  of  a  specific  devise  or 
legacy  than  of  any  other  disposition  that  we 
know  of.  And  we  do  not  think  that  the  rea- 
son advanced  by  the  son  against  the  claim 
that  the  devise  is  specific  is  a  sufficient  an- 
swer to  such  claim,  under  the  circumstances 
here  existing.  The  disposition  was  as  specif- 
ic as  the  nature  of  the  subject  permitted. 
Testatrix  was  the  owner  simply  of  an  un- 
divided three-fourths  interest  in  a  Bi)ecifled 
25-acre  tract  of  land,  equivalent,  assuming 
socta  land  te  be  of  uniform  value  throughout. 


Digitized  by 


Google 


Cal.) 


m  RE  DE  BERNAIi'S  ESTATE 


8T9 


to  nearly  19  full  acres.  She  desired  the 
grandchildren  to  have  5  full  acres  thereof, 
which  was  practically  flve-nlneteenths  of  her 
Interest,  or,  as  It  was  agreed  on  the  trial, 
fonr-flfteenths  thereof.  The  situation  here  Is 
practically  the  same  as  it  would  have  been 
had  she  described  tlie  disposition  to  the 
grandchildren  as  "an  undivided  four-flf- 
teenths  of  my  Interest  In"  the  Italian  Gar- 
dens property.  Would  the  fact  that  she  had 
an  undivided  eleven-fifteenths  In  such  prop- 
erty over  this  disposition  necessarily  pre- 
clude the  conclusion  that  the  disposition  was 
specific?  We  think  not.  If  we  assume  that 
the  devise  Is  somewhat  analogous  to  a  be- 
qnest  of  a  designated  number  of  shares  of 
stock  in  a  particular  corporation  by  one  who 
owns  exceeding  that  number  of  such  shares, 
and  who  does  not  describe  the  shares  so  be- 
queathed in  such  a  way  that  they  can  be  dls- 
tinguisbed  from  his  other  shares  In  the  same 
corporation,  the  son's  case  is  not  materially 
assisted.  Such  a  bequest  may  or  may  not  be 
a  specific  bequest  Whether  it  Is  or  not  de- 
pends upon  the  Intent  of  the  testator,  as  the 
same  Is  manifested  by  the  language  he  uses. 
If  he  intended  simply  to  give  a  certalQ  num- 
ber of  shares  In  the  corporation,  just  as,  in 
the  case  of  money  legacy,  one  gives  a  certain 
number  of  dollars,  it  Is  not  a  specific  legacy. 
As  to  such  a  case.  It  was  held  in  a  case 
dted  by  counsel  for  the  son  that  the  mere 
fact  that,  at  the  date  of  his  will,  be  had 
shares  of  stock  In  such  corporation  to  the  ex- 
tent designated  will  not  of  itself  make  the 
bequest  specific.  Tlfft  v.  Porter,  8  N.  Y.  616, 
518.  But  If  he  Intended  to  give  a  specific  and 
designated  amount  of  the  very  shares  in  such 
corporation  that  be  then  owned,  as,  for  in- 
stance, all  of  said  shares,  or  one-half  of  said 
shares,  or  a  designated  number  thereof,  it  is 
a  specific  legacy.  This  is  recognized  in  the 
very  case  cited  by  counsel  for  the  son.  The 
following  have  been  held  to  be  specific  leg- 
acies: "Ten  shares  of  my  Essex  County  Na- 
tional Bank  stock."  (Moore,  Executor,  v. 
Moore,  50  N.  J.  Eq.  554,  561,  26  Atl.  403, 
405);  "one-half  of  all  my  stock"  In  certain 
railroads  (Lorlng  v.  Woodward,  41  N.  H. 
.391) ;  "ten  shares  of  stock"  of  a  certain  rail- 
road company,  when  subsequent  clauses  be- 
queath the  balance  of  testator's  stock  In  such 
company  (Harvard,  etc..  Society  v.  Tnfts,  151 
Mass.  76,  28  N.  B.  1006,  T  1*  R.  A.  390) ;  a 
legacy  of  part  of  a  sum  due  on  an  obligation 
(Titus  V.  McLanahan,  2  Del.  Ch.  200);  a  cer- 
tain number  of  oxen,  horses,  etc.,  to  a  wife, 
"to  be  of  her  choice"  (Bverltt  v.  Lane,  37  N. 
0.  548);  a  bequest  of  $500  to  a  wife  In  per- 
sonal property  "such  as  she  may  select" 
(Wallace  v.  Wallace,  23  N.  H.  149).  See,  al- 
so, Page  on  Wills,  §§  7C8,  760;  Wood  v.  Ham- 
mond, 16  R.  I.  98,  17  Atl.  324,  18  Atl.  198 ; 
Crawford  v.  McCarthy,  159  N.  Y.  514,  54  N. 
E.  277. 

Such  a  situation  as  we  have  here  presents 
a  much  stronger  case.  In  so  far  as  any  ques- 
tion of  intent  is  concerned,  than  cases  in- 


volving legacies  of  shares  of  stock  ordinarily 
present,  for  it  Is  recognized  that  in  such 
cases  it  is  often  very  difficult  to  determine 
the  Intent  of  the  testator.  But  here  it  is 
beyond  the  realm  of  dispute  that  the  testa- 
trix Intended  to  give  to  her  grandchildren 
a  specified  undivided  interest  then  owned 
by  her  in  a  designated  parcel  of  land.  This 
she  singles  out  from  all  her  property  and 
gives  to  her  grandchildren.  She  then  pro- 
ceeds as  follows:  "All  the  rest  and  residue 
of  my  estate,  real,  personal  and  mixed,  I 
give,  devise  and  bequeath  unto  my  son,  Jose 
Cornello  BemaL"  It  seems  very  clear  to 
us,  from  the  language  of  the  will  Itself, 
considered  in  connection  with  the  admitted 
facts  as  to  the  character  and  value  of  her 
estate,  that  the  deceased  desired  the  chil- 
dren of  her  deceased  daughters  to  have  the 
portion  of  her  property  so  designated,  and 
that  her  son  should  take  the  remainder  of 
whatever  property  she  had  at  the  time  of 
her  death  as  residuary  legatee.  The  disposi- 
tion to  the  grandchildren  must  be  regarded 
as  a  specific  devise. 

[4]  While  the  testatrix  did  not  in  terms 
provide  for  the  payment  of  her  debts,  or  in 
any  way  refer  to  the  same,  we  think  that  the 
will  clearly  enough  shows,  when  considered 
in  connection  with  the  condition  and  value 
of  her  property  and  the  small  amount  of  in- 
debtedness, that  she  Intended  her  grandchil- 
dren to  have  the  comparatively  small  propor- 
tion of  her  property  given  them  in  any 
event,  leaving  the  remainder  of  her  prop- 
erty to  pay  the  expenses  of  administration 
and  debts  and  to  furnish  her  son  with  what 
she  considered  an  adequate  provision.  Sec- 
tion 1359  of  the  Civil  Code  recognizes  the 
appearance  of  such  an  intention  under  such 
circumstances  as  here  exist  by  expressly 
providing  that  the  property  of  a  testator, 
exceiJt  as  otherwise  specially  provided  in 
.such  Code  and  the  Code  of  Civil  Procedure, 
must  be  resorted  to  for  the  payment  of  debts 
in  a  prescribed  order,  which  Is,  after  proper- 
ty expressly  appropriated  by  the  will  for 
that  purpose  and  property  not  disposed  of  by 
the  will:  First,  "property  which  is  devised 
or  bequeathed  to  a  residuary  legatee;"  sec- 
ond, "property  which  is  not  specifically  de- 
vised or  bequeathed;"  and,  third,  "all  other 
property  ratably" — ^the  section  further  pro- 
viding that,  before  any  debts  are  paid,  the 
expenses  of  administration  and  the  allow- 
ance to  the  family  must  be  paid  or  provided 
for.  If  this  were  all  the  legislation  on  the 
subject,  it  would  at  once  settle  the  question 
of  contribution  from  the  property  given  to 
the  grandchildren  as  to  all  debts  of  deceas- 
ed and  expenses  of  administration.  But  sec- 
tion 1563  of  the  Code  of  Civil  Procedure  pro- 
vides that  "the  estate,  real  and  personal,  giv- 
en by  will  to  legatees  or  devisees.  Is  liable 
for  the  debts,  expenses  of  administration,  and 
family  expenses.  In  proportion  to  the  value 
or  amount  of  the  several  devises  or  legacies, 
but  specific  devises  or  legacies  are  exempt 
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from  such  liability  If  it  appears  to  the  court 
necessary  to  carry  into  effect  the  Intention 
of  (he  testator,  and  there  is  other  sufficient 
estate."  Whether  there  Is  any  conflict  be- 
tween these  sections  material  to  the  question 
we  are  considering,  we  do  not  deem  it  neces- 
sary to  determine,  inasmuch  as  we  consider 
the  devise  to  the  grandchildren  to  be  a 
specific  deyise,  and  further  consider  that  it 
appears  that  the  exemption  thereof  from  11- 
abiiity  for  the  debts,  etc.,  is  necessary  to 
carry  into  effect  the  intention  of  the  testa- 
trix As  we  have  seen,  there  is  other  estate, 
sufficient  not  only  to  i)ay  all  such  debts,  etc., 
but  also  sufficient  to  leave  for  the  son,  after 
such  payment,  much  more  in  value  than  the 
property  given  in  the  aggregate  to  the  chil- 
dren of  the  two  deceased  daughters.  Bven 
if  section  1563  of  the  Code  of  Civil  Pro- 
cedure in  any  way  limits  the  effect  of  sec- 
tion 1359  of  the  Civil  Code,  the  case  here 
measures  fully  up  to  the  requirements  for 
exemption  specified  in  the  former  section. 

[5]  The  mortgage  debt  in  this  case  was 
one  created  by  the  testatrix  herself  prior  to 
the  niukiug  of  her  will.  The  mortgage  on 
her  interest  in  the  Italian  Gardens  property 
was  given  by  her  to  secure  her  promissory 
note  of  the  same  date,  on  which,  at  the  time 
of  the  making  of  the  will  and  the  time  of 
her  death,  she  was  personally  liable.  The 
mortgage  was  a  mere  incident  of  the  debt 
evidenced  by  such  note.  Her  liability  on  ac- 
count thereof  was  just  as  much  a  "debt," 
within  the  meaning  of  the  word  as  used  In 
the  provisions  regarding  payment  of  debts 
contained  in  our  probate  act,  as  any  of  her 
unsecured  liabilities.  In  section  765,  Page 
on  WiUs,  it  is  declared  that  "the  rule  that 
a  testator's  debts  are  primarily  payable  out 
of  bis  personalty  applies  not  only  to  his  gen- 
eral debts  but  to  such  debts  as  have  become 
liens  upon  specified  property  of  testator, 
whether  real  or  personal.  Unless  the  con- 
trary appears  In  his  will,  those  debts  are 
payable  primarily  out  of  his  personal  estate 
not  specifically  bequeathed."  Of  course  in 
this  state  we  have  now  abolished  all  distinc- 
tion between  real  and  personal  property  as 
to  priority  In  this  matter  (section  1358,  Civ. 
Code;  section  1516,  Code  Civ.  Proc);  the 
rules  as  to  priority  being  prescribed  by  the 
Codes,  regardless  of  the  character  of  the 
property.  But  this  does  not  affect  the  prin- 
ciples declared  in  the  section  from  Page  on 
Wills  that  we  have  quoted.  We  find  no  dis- 
sent In  the  authorities  on  the  proposition 
tliat  where  the  mortgage  lien  was  created 
by  the  testator  himself  to  secure  his  own 
debt,  and  at  the  time  of  his  death  the  mort- 
gage is  simply  collateral  security  for  the  per- 
sonal obligation,  it  is  to  be  paid,  as  between 
executors,  devisees,  legatees,  and  heirs,  in 
the  same  manner  as  the  general  unsecured 
debts  of  the  deceased,  in  so  far  as  the  ques- 
tion from  what  property  of  deceased  it  is 
to  be  paid  is  concerned,  unless  the  will  dis- 


closes a  different  Intent  on  the  part  of  the 
testator.  This  principle  was  stated  as  "the 
settled  rule  of  English  and  American  law"  in 
Estate  of  Woodworth,  31  Cal.  600.  See,  al- 
so, Brown  r.  Baron,  162  Mass.  56,  37  N.  E. 
772,  44  Am.  St  Rep.  331 ;  Higbie  v.  Morris,  53 
N.  J.  Eq.  177,  32  Atl.  372.  It  is  likewise  held 
that,  as  between  the  executor  and  those  in- 
terested in  the  estate,  it  can  make  no  differ- 
ence in  this  regard  that  the  holder  of  the 
mortgage  does  not  present  his  claim  against 
the  estate,  but  prefers  to  rely  entirely  on 
the  future  enforcement  of  his  lien  against 
the  specific  property  mortgaged.  See  Page 
on  Wills,  §  765;  Turner,  Administrator,  v. 
Laird,  68  Conn.  198,  35  Atl.  1124.  As  sug- 
gested in  the  case  just  cited,  the  extent  of 
the  testator's  bounty  to  a  certain  person  can- 
not thus  be  reduced  by  the  acts  or  omissions 
of  the  creditor,  and,  as  between  the  executor 
and  those  interested  in  the  estate,  the  pay- 
ment should  be  made  from  other  funds  of 
the  estate,  so  far  as  it  can  be,  in  order  to 
effectuate  the  gift  from  the  testator  to  the 
specific  devLsee. 

What  we  have  said  not  only  establishes 
the  merit  of  the  claim  of  the  grandchildren 
as  to  the  balance  remaining  unpaid  on  the 
mortgage  debt  and  Interest  accruing  there- 
on, but  also  disposes  of  the  claim  of  the  son 
that  he  is  entitled  to  a  credit  on  account  of 
the  |1,500  already  paid  on  account  of  the 
principal  of  the  mortgage  debt. 

[(,7]  It  further  practically  establishes  as 
valid  the  claim  of  the  grandchildren  in  re- 
gard to  the  rents  and  profits  derived  from 
the  land.  The  title  to  the  real  property  de- 
vised to  them  vested  In  them  at  the  moment 
of  the  death  of  the  testatrix,  subject  only 
to  the  possession  of  the  executor  for  pur- 
poses of  administration.  Including  the  pay- 
ment of  expenses  of  administration  and 
debts  in  the  order  prescribed  by  law,  in  view 
of  the  provisions  of  the  will.  It  was  said  ia 
Estate  of  Woodworth,  supra:  "That  Is  to 
say,  that  the  rents  of  the  real  estate  ac- 
cruing subsequent  to  the  death  of  the  tes- 
tator, for  the  purpose  of  marsliallng  the  as- 
sets, should  l>e  regarded  as  belonging  to  the 
realty  from  which  they  were  derived.  Such 
was  the  rule  at  common  law,  and  no  change 
In  this  respect  appears  to  be  Intended." 
There  is  nothing  in  our  statutes,  so  far  as 
we  have  found,  that  is  contrary  to  this  view. 
We  think  the  discussion  in  Estate  of  Wood- 
worth,  supra,  31  Cal.  at  pages  604  and  605, 
sufficiently  shows  that  this  is  true.  The 
executor  holds  all  the  property  of  the  estate 
for  purposes  of  administration,  including  not 
only  the  rents  and  profits  of  land  spedflcally 
devised,  but  the  land  Itself,  and  all  of  this 
property  is  subject,  if  necessary,  to  disposi- 
tion for.  the  payment  of  expenses  and  debts. 
But,  in  such  a  case  as  the  one  before  us,  we 
must  primarily  resort  to  a  certain  portion 
of  the  property  of  the  deceased  for  such  pur- 
poses, and  cannot  resort  to  the  other  par- 
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tion  until  the  primary  fund  for  such  pur- 
poses Is  exhausted.  And  here  such  primary 
fund  Is  that  given  to  the  residuary  legatee. 
As  between  him,  he  being  the  only  other  per- 
son Interested  in  the  estate,  and  the  grand- 
children, the  net  rents  and  profits  of  the 
real  property  specifically  devised  to  the  chil- 
dren, accruing  since  the  death  of  deceased, 
are  a  part  of  such  realty,  and,  there  being 
Bufflcient  other  property  to  pay  all  debts  and 
expenses  in  full,  should  have  been  awarded 
to  the  grandchildren.  It  was  not,  as  be- 
tween the  son  and  the  grandchildren,  a  prop- 
er application  of  any  part  thereof  to  pay  the 
same  on  account  of  Interest  on  the  mortgage 
or  on  account  of  any  expense  of  administra- 
tion or  debt  of  deceased. 

[S]  There  can  be  no  doubt  of  the  power 
and  duty  of  the  court  in  probate  to  deter- 
mine all  such  questions  between  heirs,  lega- 
tees, and  devisees  in  regard  to  their  rights 
as  such,  as  are  here  presented.  See  Estate 
of  Heydenfeldt,  106  Cal.  434,  440,  39  Pac. 
788 ;  estate  of  Woodworth,  supra.  We  can- 
not see  that  the  claims  of  the  grandchildren 
in  this  regard  were  not  made  before  the  pro- 
bate court  in  such  manner  as  to  entitle  them 
to  have  them  determined,  and  the  matter 
was  disposed  of  In  that  court  upon  the  the- 
ory that  it  was  properly  before  the  court 
for  determination.  We  do  not  see  that  Es- 
tate of  Porter,  138  Cal.  618,  72  Pac.  173,  is 
In  point  on  any  of  the  material  questions 
in  this  case. 

From  what  we  have  said,  it  follows  that 
the  executor  should  have  been  adjudged  to 
have  in  his  hands,  for  distribution  to  the 
grandchildren,  four-fifteenths  of  the  amount 
of  rents  and  profits  of  the  Italian  Gardens 
property  received  by  him  from  the  date  of 
death  of  deceased,  less  four-fifteenths  of  the 
amount  of  taxes  paid  by  him  on  such  prop- 
erty, and  that  the  net  amount  thus  ascer- 
tained should  have  been  distributed  in  equal 
shares  to  the  eight  grandchildren,  and  also 
that  the  decree  of  distribution  should  have 
provided  that  the  whole  of  the  principal 
sum  of  the  promissory  note  and  mortgage 
and  all  nnpald  Interest  thereon  should  first 
be  paid,  satisfied,  and  discharged  out  of  said 
real  property  known  as  said  Italian  Gar- 
dens, other  than  the  undivided  Interest  of 
five  acres  distributed  to  the  grandchildren, 
before  resort  is  had  for  such  purpose  to  any 
portion  of  the  undivided  Interest  of  five 
acres  distributed  to  said  grandchildren.  Aa 
the  only  persons  Interested  in  the  estate  are 
the  appellants  here,  the  son  (who  is  the  ex- 
ecutor),  and  the  grandchildren,  the  contro- 
versy can  be  finally  settled  by  the  ascertain- 
ment of  the  amount  of  rents  and  profits  now 
due  the  grand«hlldren  and  the  entry  of  a 
new  decree  in  accord  with  the  views  ex- 
pressed herein. 

It  is  ordered  that  the  decree  appealed 
fr<Hn   be   reversed,   with   directions  to   the 


lower  court  to  ascertain  the  amount  of  rents 
and  profits  now  due  the  grandchildren  under 
the  views  we  have  expressed,  and  to  enter  a 
new  decree  in  accord  with  such  views. 

We  concur:   SHAW,  J. ;   SLOSS.  J, 


CLYDE  V.  CITY  OF  MOSCOW  et  al. 
(Supreme  Court  of  Idaho.     March  U9,  1913.) 

1.  Mttnicipal  Cobpobations  (I  293*)  — 
Stbekt  Impbovbmbnts—Obdinancb— Suffi- 
ciency. 

Under  the  proviBJODB  of  section  4,  c.  81, 
Sess.  Laws  1911,  it  is  tlie  duty  of  the  citjr  coun- 
cil before  entering  upon  the  grading,  paving,  or 
improvement  of  a  street,  where  the  cost  is  to 
be  assessed  against  the  property  benefited,  to 
first  pass  an  ordinance  or  resolution  declaring 
the  intention  of  the  council  to  make  such  im- 
provement, stating  the  names  of  the  streets  and 
alleys  to  be  improved  and  the  general  character 
of  the  proposed  Improvement.  It  is  a  sufficient 
compliance  with  this  statute  for  the  city  council 
to  pass  an  ordinance  giving  the  names  and  de- 
scription of  the  streets  to  be  improved  and  the 
character  of  the  Improvement  to  be  made,  and 
reciting  that  the  public  Interest  and  convenience 
demand  that  such  improvement  be  made,  and 
designating  a  time  on  or  before  which  protests 
may  be  made  and  filed  with  the  city  cleric 
against  such  proposed  improvement. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  773-775;  Dec.  Dig. 
S  atf3.'J 

2.  Municipal  Cobpobations  (§  112*)— Obdi- 
NANCB— Title  and  Subject. 

Title  to  Ordinance  No.  361  of  the  city  of 
Moscow  examined  and  considered,  and  held  suf- 
ficient to  embrace  the  subject-matter  contained 
in  the  body  of  the  ordinance. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  258-262 ;  Dec.  Dig. 
S  112.»] 

3.  Mdnicipai.  Cobpobations  (|  317*)— Street 
Improvement— Right  to  Object. 

Where  an  initial  ordinance  or  an  ordinance 
declaring  the  intention  of  the  city  council  to 
make  certain  street  improvements  in  describing 
such  improvement  states  that  the  streets  shall 
be  paved  the  full  width  thereof,  which  the  plans 
show  to  be  56  feet,  but  the  ordinance  thereafter 
passed  ordering  and  directing  the  work,  and 
providing  the  contract  therefor  shows  that  a  por- 
tion of  a  certain  street  is  to  be  paved  to  the 
width  of  18  feet  only,  held,  that  if  such  change 
is  in  any  way  fatal  to  the  final  ordinance  and 
contract  for  doing  the  work  or  is  in  any  manner 
prejudicial  to  any  one.  It  can  only  be  prejudicial 
to  siich  persons  as  own  property  abuttin;?  on  the 
portion  of  the  street  where  the  width  of  the 
pavement  is  reduced  from  that  originally  pro- 
po.sed. 

fEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g  831;  Dec.  Dig.  $ 
317.*] 

4.  McNiciPAL  Cobpobations  (8  342*)— Steeet 

iMPBOVEHENTS — CoNTBACT— VALIDITr. 

Where  the  statute  (section  16,  c  81,  Sess. 
Laws  1911)  provides  that  all  contracts  which 
are  made  by  the  city  or  village  for  any  improve- 
ment authorized  under  snch  statute  shall  be 
made  by  the  council  in  the  name  of  the  city, 
such  statute  is  substantially  complied  with  by 
the  council  passing  and  the  mayor  approving 
an  ordinance  providing  for  the  contract  and 
authorizing  its  execution,  and  prescribing  the 
terms  and  conditions  thereof,  and  further  provid- 
ing that  a  formal  contract  shall  be  executed 
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by   the   city,   aod   signed  and  attested  by  the 
mayor  and  city  cleric. 

[EJd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent   Wg.  §  867;    Dec.  Dig.  { 

5.  MUNICIPAI,  COBPOBATIONS  (J  340*)— Stbeet 
Improvements  —  Obdinance  —  Debcbip- 
TioN  OF  Work. 

Where  a  city  ordinance  providing  for  the 
paving  of  streets  recites  that  the  description 
and  character  of  the  improvement  shall  be  a 
pavement  done  with  "brick,  asphalt,  sheet 
asphalt,  bithulithic,  hassam,  asphalt  concrete, 
asphalt  macadam,  or  other  standard  pavement," 
and  the  contract  made  thereunder  provided  for  a 
"Dolarway"  pavement,  and  the  evidence  of  the 
■witnesses  shows  that  "Dolarway"  pavement  is  a 
standard  pavement,  held,  that  the  contract  is  in 
conformity  with  the  notice  given  in  the  ordi- 
nance, and  is  covered  by  the  term  "standard 
pavement." 

[Kd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  869;  Dec.  Dig.  i 
340.»] 

<5.  Municipal  Corporations  (|  304*)— Street 
Improvements— Ordinance— Validity. 
The  provision  contained  in  Ordinance  No. 
366  of  the  city  of  Moscow  authorizing  the  mayor 
foy  and  with  the  consent  of  the  council  to  ap- 
point a  committee  of  three  citizens  and  tax- 
payers of  the  city  to  aid  and  assist  the  mayor 
and  city  council,  and  be  advisory  to  them  in  the 
construction  of  the  improvements  described  in 
the  ordinance,  is  not  fatal  to  the  ordinance,  and 
does  not  render  the  ordinance  invalid. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  811-816 ;  Dec.  Dig. 
I!  304.»] 

7.  Municipal  Corporations  (S  340*)— Street 
Improvements  —  Ordinance  —  Estimate  of 
Cost. 

An  estimate  in  an  initial  ordinance  or  ordi- 
nance of  intention  reciting  that  the  cost  of  pav- 
ing the  street  together  with  curbs  and  curbint; 
will  tie  the  sum  of  $2.10  per  square  yard 
throughout  will  be  held  to  include  both  the  curb 
and  paving,  and  such  estimate  will  not  prevent 
the  city  from  contracting  at  a  lower  rate  than 
the  estimate  so  made. 

[E!d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  8t59;  Dec  Dig.  § 
340.*] 

8.  Municipal  Corporations  (§  413*)— Street 
Improvements — Intersections  with  Al- 
leys— Liability  for  Cost. 

Under  the  provisions  of  subdivision  6  of 
section  2238,  Rev.  Codes,  the  expense  of  all  im- 
provements m  the  space  formed  by  the  junction 
of  two  or  more  streets,  wherein  one  main  street 
terminates  in  or  crosses  another  main  street, 
and  all  street  crossings  or  crosswalks  shall  be 
paid  by  the  city,  but  this  statute  does  not  in- 
clude spaces  in  streets  opposite  alleys  or  inter- 
sections with  alleys,  and  the  city  at  large  is  not 
required  to  pay  for  the  paving  of  such  portions 
of  the  street.  Alleys  are  conveniences  to  the 
lots  on  which  they  abut  and  afford  means  of 
ingress  and  egress  from  the  main  streets  to  the 
rear  of  lots,  and  the  paving  of  the  street  in  front 
of  such  alleys  should  be  borne  by  the  improve- 
ment district  lather  than  by  the  city. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S|  1014-1016,  1019, 
1020;   Dec.  Dig.  |  413.*] 

Appeal  from  District  Court,  Latah  Coun- 
ty;  Edgar  C.  Steele,  Judge. 

Action  by  Anna  J.  Clyde  against  the  City 
of  Moscow  and  others.  Firom  judgment  for 
defendants,  plaintiff  appeals.     Affirmed. 


Forney  &  Moore,  of  Moscow,  for  appel- 
lant George  G.  Pickett,  City  Atty.,  of  Mos- 
cow, for  appellees  City  of  Moscow  and  offi- 
cers thereof.  ■William  M.  Morgan,  of  Mos- 
cow, for  appellees  Contractiug  Company  and 
Its  officers. 

AILSHIE,  O.  J.  This  action  was  brought 
by  a  property  owner  and  taxpayer  within  an 
improvement  district  in  the  city  of  Moscow 
for  the  purpose  of  procuring  an  injunction 
against  the  city  authorities  restraining  them 
from  proceeding  with  a  pavement  contract. 
The  district  court  denied  the  relief  sought, 
and  this  appeal  has  been  prosecuted. 

[1]  A  great  many  errors  have  been  as- 
signed, going  to  the  sufficiency  and  regula- 
rity of  the  ordinances  passed  by  the  city  pro- 
viding for  the  Improvement  Involved  in  thia 
case.  It  is  contended  that  the  first  ordi- 
nance looking  to  this  improvement,  No.  361, 
was  not  a  proper  or  sufficient  ordinance  de- 
claring the  Intention  of  the  city  to  make  the 
contemplated  improvement,  and  that,  In  fact, 
there  was  no  orainance  of  Intention  to  Im- 
prove as  provided  for  and  required  by  sec- 
tion 4,  c.  81,  of  the  1911  Sess.  Laws  (1911 
Sess.  Laws,  p.  268).  That  section  of  the 
statute,  among  other  things,  provides  as  fol- 
low»i  "The  city  council  or'  trustees  shall, 
before  or  during  the  grading,  paving,  or 
other  Improvement  of  any  street  or  alley,  the 
cost  of  which  is  to  be  levied  and  assessed 
upon  the  property  beneSted,  first  pass  at  a 
regular  or  special  meeting,  a  resolution  or 
ordinance  declaring  Its  intention  to  make 
such  Improvement,  and  stating  in  such  reso- 
lution or  ordinance  the  name  of  the  street 
or  alley  to  be  improved,  the  points  between 
which  said  Improvement  Is  to  be  made,  the 
general  character  of  the  proposed  improve- 
ment. •  ♦  * "  The  ordinance  here  In 
question,  No.  361,  after  setting  out  the  title 
and  describing  the  streets  to  be  paved,  has 
this  further  recital  Introductory  to  the  enact- 
ing clause:  "Whereas,  the  public  interest 
and  convenience  require  and  demand  that 
such  improvements  be  made  upon  the  here- 
inbefore described  streets,  between  the  points 
thereon  herein  set  forth,  in  the  manner  here- 
inafter ordered,  now,  therefore,  be  It  or- 
dained by  the  mayor  and  city  council,"  etc. 
The  ordinance  further  provides  in  section  5 
thereof  that  "any  person  or  persons,  com- 
pany or  corporation,  being  the  owner  of  any 
of  the  lots  or  lands  or  parcels  of  lots  or 
lands,  abutting,  fronting,  contiguous  or  tribu- 
tary to  the  streets  or  portions  of  the  streets 
In  section  1,  of  this  ordinance,  •  •  • 
which  would  be  or  is  affected  by  such  Im- 
provement, •  •  •  who  desire  to  file  pro- 
test or  protests  against  said  proposed  Im- 
provements, as  In  this  ordinance  mentioned 
and  set  forth,  shall  on  or  before  the  15th  day 
of  June,  A.  D.,  1912,-  file  such  protest  or  pro- 
tests in  the  office  of  the  city  clerk  of  the  <dty 
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of  Moscow,  Idaho,  to  be  thereafter  taken  up 
and  heard  by  the  mayor  and  city  counclL" 
While  this  ordinance  In  part  declares  nn- 
qnalifledly  that  the  dty  wUl  make  the  Im- 
provements, It  also  in  other  portions  thereof 
gives  notice  to  the  property  owner  that  an 
opportunity  for  a  hearing  will  be  accorded 
and  that  protests  are  Invited.  The  ordinance 
was  in  fact  passed  and  reads  as  if  it  were 
intended  as  a  permanent  ordinance,  but  it 
conforms  to  the  requirements  of  the  statute, 
except  as  to  the  formal  notice  and  direc- 
tions which  such  an  ordinance  might  con- 
tain. We  are  satisfied,  however,  that  It  sub- 
stantially complied  with  the  statute  and 
gave  the  property  owners  all  the  notice  that 
any  ordinance  could  give  them  under  the 
statute,  and  that  their  rights  were  in  every 
respect  protected  under  this  ordinance. 

[S]  The  next  objection  made  Is  that  "the 
initial  ordinance  No.  361  in  describing  the 
improvement  of  Main  street  states  that  the 
street  shall  be  paved  the  full  width  thereof, 
which  the  plans  show  as  58  feet,  but  the  or- 
dinance ordering  the  work  and  the  contract 
show  that  on  the  sooth  end  of  the  street  the 
pavement  has  been  cut  down  to  a  width  of 
18  feet  This  the  council  has  no  power  to 
do.  They  cannot  give  the  property  owner 
notice  of  one  kind  of  Improvement,  and  then 
make  another  kind."  In  support  of  this  con- 
tention counsel  cite  a  number  of  authorities 
(28  Cyc.  1009;  Stockton  v.  Whitmore,  50 
Cal.  554 ;  Smith  v.  Chicago,  214  IlL  155,  TO 
K  B.  346;  Trenton  v.  Collier,  68  Mo.  App. 
483 ;  Page  &  Jones,  Taxation  by  Assessment, 
I  510;  Pells  V.  People,  159  111.  5S0,  42  N.  E. 
784 ;  Kutchln  v.  Engelebret,  129  Cal.  635,  62 
Pac.  214;  City  of  Paxton  v.  Bogardus,  201 
IIL  628,  66  N.  E.  853;  Auditor  General  v. 
Stoddard,  147  Mich.  329,  110  N.  W.  944), 
many  of  which  seem  to  be  in  point  on  the 
proposition  suggested.  It  is  argued  by  coun- 
sel for  respondent  that  the  law  does  not  re- 
quire that  the  Initiatory  ordinance  give  the 
width  of  the  street,  but  merely  the  "gener- 
al character  of  the  proposed  improvement," 
and  that  the  statement  In  the  initiatory  or- 
dinance that  the  street  was  to  be  paved  the 
width  of  56  feet  was  surplusage,  and  not 
binding  or  conclusive  on  the  mayor  and  coun- 
cil, and  that  they  might  pass  their  final 
ordinance  and  let  their  contract  for  a  less 
width.  However  this  may  be,  it  does  not 
appear  to  us  that  the  objection  Is  well  taken 
in  the  present  case,  for  the  reason  that  the 
change  in  the  Ti-idth  of  this  pavement  only 
affects  one  streeet  for  a  distance  of  about 
400  feet,  and  within  that  distance  there  are 
no  street  crossings.  It  is  clear  to  us  that  this 
change  could  make  no  difference  with  any 
one  other  than  a  property  owner  abutting  on 
the  particular  portion  of  the  street  in  which 
the  reduction  In  width  of  pavement  is  made. 
This  change  would  make  no  difference  with 
any  otlier  property  owner  either  in  the 
amount  of  his  assessment  or  the  benefits 


which  he  might  receive  from  the  improve- 
ment or  the  use  of  the  street.  On  the  other 
hand,  we  can  readily  understand  why  it 
might  affect  a  property  owner  whose  prop- 
erty abuts  on  the  particular  portion  of  the 
street  in  which  the  change  is  made.  A  man 
might  be  willing  to  have  the  street  paved  in 
front  of  his  property,  provided  the  pave- 
ment would  come  up  to  the  curb  or  sidewalk 
so  as  to  give  him  iree  and  easy  ingress  and 
egress.  On  the  other  hand,  he  might  seri- 
ously object  to  having  a  strip  of  18  feet 
paved  down  the  center  of  the  street,  and 
leave  him  a  mud  hole  between  his  property 
and  the  pavement,  and  consequently  make  it 
even  more  difi3cult  for  him  to  get  in  and 
out  than  it  would  have  been  without  any 
pavement  at  all.  It  does  not  appear  in  the 
present  case,  however,  that  the  party  com- 
plaining owns  property  abutting  on  this  par- 
ticular portion  of  the  street  or  which  would 
be  affected  by  this  particular  ctiange,  and 
the  objection  is  not  based  on  that  ground. 

[2]  The  contention  that  the  title  to  Ordi- 
nance No.  361  Is  not  sufficient  is  not  well 
taken.  The  title  states  the  general  purpose 
of  the  ordinance,  and  meets  the  substantial 
requirements  of  the  statute.  Section  2276, 
Rev.  Codes ;  Village  of  St.  Anthony  v.  Bran- 
don, 10  Idaho,  205,  77  Pac.  322;  State  v. 
Calloway,  11  Idaho,  719,  84  Pac.  27,  4  I*  R. 
A.  (N.  S.)  1109,  114  Am.  St  Rep.  285. 

[4]  Complaint  is  made  that  the  contract 
was  not  entered  into  by  the  city  council,  but, 
on  the  contrary,  was  entered  into  by  the 
mayor  and  dty  clerk.  The  statute  (section 
16,  c.  81,  of  the  1911  Sess.  Laws)  provides 
that  "all  contracts  which  are  made  by  the 
dty  or  village  for  any  improvements  au- 
thorized by  this  section,  or  any  subdivision 
thereof,  shall  be  made  by  the  coundl  in  the 
name  of  the  city  or  village."  Now,  In  this 
case,  the  coundl  by  its  Ordinance  No.  365 
provided  that  a  contract  should  be  entered 
into  and  In  effect  made  the  contract  on  the 
part  of  the  dty  by  and  through  this  ordi- 
nance. It  merely  authorized  the  formal  sign- 
ing and  executing  the  same  by  the  mayor 
and  dty  clerk.  These  acts,  however,  were 
merely  the  acts  of  the  coundl,  evidenced  by 
their  duly  constituted  representatives,  the 
mayor  and  the  dty  clerk. 

[B]  The  description  of  the  work  to  be  done 
and  the  improvement  to  be  made  as  con- 
tained in  Ordinances  Nos.  361  and  365  was 
suffldent  to  apprise  property  owners  of  the 
"general  character"  of  the  work,  and  was  a 
substantial  compliance  with  the  statute.  It 
has  been  argued,  however,  that  since  the 
ordinance  did  not  enumerate  "Dolarway" 
pavement  as  one  of  the  possible  classes  of 
pavement  that  might  l>e  used  or  as  a  "stand- 
ard pavement,"  to  contract  for  that  kind  or 
class  was  therefore  a  violation  of  the  ordi- 
nance. The  ordinance  provided,  among  other 
things  (section  1,  Ordinance  361),  that  the 
pavement  should  be  done  with  "brick,  asphalt, 
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!$heet  asphalt,  bithullthlc,  bassam,  asphaltic 
concrete,  asphalt  macadam,  or  other  stand- 
ard pavement,"  The  dty  introduced  two  ex- 
perts (Ashton  and  Wjcoff)  who  testified  that 
"Dolarway"  is  a  "standard  pavement."  This 
was  a  question  of  fact,  and  the  evidence 
seems  to  sustain  the  contention  that  "Dol- 
arway" Is  a  standard  pavement  and  that  it 
falls  within  the  provisions  of  section  1  of 
the  ordinance. 

[•]  Objection  has  also  been  urged  against 
that  provision  of  Ordinance  No.  365  which 
authorizes  the  mayor  by  and  with  the  con- 
sent of  the  council  to  "appoint  a  committee 
of  three  citizens  and  taxpayers  of  said  dty 
to  aid  and  assist  the  mayor  and  city  coun- 
cil and  be  advisory  to  them  in  the  construc- 
tion of  the  Improvements  In  this  ordinance 
made  and  provided  for."  We  fall  to  see 
wherein  this  provision  of  the  ordinance  and 
action  of  the  council  was  in  any  way  fatal 
to  the  ordinance  or  to  the  contract  for  lave- 
ment It  appears  that  the  contract  was 
actually  made  by  the  mayor  and  council,  and 
that  the  business  Is  to  be  conducted  and 
transacted  on  the  part  of  the  dty  by  the 
mayor  and  council  and  such  officers  as  may 
be  authorized  by  law  and  the  dty  coundl  to 
transact  such  business.  The  selection  of 
this  committee  In  an  advisory  capacity  only 
could  In  no  way  Invalidate  an  action  which 
was  otherwise  legal. 

The  objection  that  the  contract  was  award- 
ed prior  to  the  completion  and  confirmation 
of  the  assessment  roll  Is  not  well  taken.  It 
cannot  become  a  consummated  binding  con- 
tract until  such  time  as  all  the  preliminary 
provisions  of  the  ordinance  are  complied 
with  and  the  necessary  statutory  conditions 
precedent  to  the  consummation  of  the  con- 
tract are  complied  with.  As  a  matter  of 
fact  our  attention  lias  not  been  called  to  any 
place  in  the  record  showing  that  the  con- 
tract was  really  let  before  the  completion  of 
the  assessment  roll. 

[7]  Complaint  Is  made  that  Ordinance  No. 
361  contained  no  estimate  as  to  the  neces- 
sary cost  for  curbing.  That  ordinance  pro- 
vides that  the  estimated  cost  of  paving  a 
street,  together  with  curbs  and  curbing,  will 
be  the  sum  of  $2.10  per  square  yard  through- 
out By  this  It  was  evidently  Intended  to 
Include  curbing  in  measuring  width  of  pav- 
ing and  that  the  number  of  square  yards  of 
curbing  and  paving  should  be  computed  to- 
gether, and  that  the  estimated  cost  should 
not  exceed  $2.10  per  square  yard.  This  ordi- 
nance of  Intention  to  Improve  did  not  commit 
the  city  to  pay  that  much  if  it  could  finally 
secure  a  better  and  more  favorable  price. 

[t]  Considerable  argument  was  Indulged  In 
over  the  provisions  of  subdivision  6  of  sec- 
tion 2238  of  the  Rev.  Codes  which  deals  with 
the  subject  of  paving  street  intersections. 
That  provision  is  as  follows:  "The  expense 
of  all  Imiwovements  in  the  space  formed  by 
the  junction  of  two  or  more  streets  or  where- 


in one  main  street  terminates  in  or  crosses 
another  main  street,  and  also  all  street  cross- 
ings or  cross  walks,  shall  be  paid  by  such 
dty  or  village."  The  same  subdivision  pro- 
vides that  the  cost  of  all  work  and  improve- 
ments for  street  pavements  shall  be  assessed 
upon  the  lots  and  land  fronting  thereon. 
In  the  ordinances  under  discussion  here  the 
council  provided  for  the  payment  by  the  dty 
at  large  for  street  iutersectlons,  but  makes 
no  spedflc  provision  for  that  pert  of  the 
street  Immediately  opposite  and  abutting  on 
an  alley. 

It  Is  argued  by  appellant  that  the  ordi- 
nance Is  defective  In  not  providing  for  the 
paving  of  the  intersection  of  alleys  with 
streets.  Counsel  for  the  respondent  con- 
tends that  subdivision  6  of  section  2238  does 
not  contemplate  the  payment  for  alley  in- 
tersections by  the  dty,  but  tliat  such  Inter- 
sections are  paid  for  by  the  imrovement  dis- 
trict the  same  as  any  other  part  of  the 
street  pavement.  An  alley  Is  clearly  a  con- 
venience and  benefit  to  the  abutting  lots  only, 
and  it  Is  not  a  general  convenience  of  neces- 
sity to  the  city  at  large.  It  follows,  there- 
fore, that  the  pavement  of  that  part  of  the 
street  Immediately  in  front  of  an  alley  or 
abutting  on  an  alley  should  be  paid  for  by 
the  property  owners.  If,  therefore,  the  pave- 
ment of  this  part  of  the  street  Is  paid  for 
out  of  the  general  fund  of  the  improvement 
district,  the  expense  thereof  will  In  the  last 
analysis  fall  upon  the  proi)erty  receiving  the 
benefit.  It  was  not  necessary,  and.  Indeed, 
would  not  have  been  within  the  contempla- 
tion of  statute,  to  provide  by  ordinance  for 
the  city  paying  for  paving  the  spaces  in- 
cluded In  Intersections  of  streets  with  al- 
leys. 

We  find  no  reason  for  reversal  of  the  Judg- 
ment of  the  trial  court  in  this  ease.  The 
judgment  should  be  atfirmed,  and  It  Is  so  or- 
dered.    Costs  in  favor  of  respondent 

SULLIVAN  and  STEWART,  JJ.,  concur. 


ATKBS  et  aL  v.  WALKEK. 
(Supreme  Court  of  Colorado.     April  7,  1913.) 

Alteration  op  Instruments  (§  7*)— Notes— 
Matebiality  and  Effect  of  Altebation. 
Rev.  St.  1908s  §  4587,  provides  that,  where 
a  negotiable  instrument  is  materially  altered 
withoat  the  consent  of  all  the  parties,  it  is 
avoided,  except  as  against  a  party  who  baa 
himself  altered  it  and  subsequent  indorsers,  and 
section  4588  declares  that  an  alteration  as  to 
date,  rate  of  interest,  or  time  or  place  of  pay- 
ment is  a  material  alteration.  Held  that, 
where  at  the  time  the  defendant  signed  the  note 
sued  on  there  were  unfilled  blanks  for  the  rate 
of  interest  and  the  time  from  which  the  inter- 
est should  be  paid,  which  were  filled  up  there- 
after without  defendant's  authority,  the  altera- 
tions were  material  and  avoided  the  note  as  be- 
tween the  original  parties. 

[Ed.  Note. — For  other  cases,  see  Alteration  of 
Instruments,  Cent.  Dig.  §§  34-39 ;  Dec.  Dig.  ( 
7.»] 


*For  otHer  cases  see  same  topic  and  lection  NUMBBR  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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Error  to  District  Coart,  Pueblo  Cbunty; 
C.  S.  Essex,  Judge. 

Action  by  C.  C.  Walker  against  Charles 
Ayres  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Reversed  and 
remanded. 

W.  S.  Palmer  and  Lyman  I.  Henry,  both 
of  Pueblo,  for  plaintiffs  In  error.  W.  O. 
Peterson,  of  Pueblo,  for  defendant  In  error. 

SOOTT,  J.  In  this  case  suit  was  Institut- 
ed by  the  defendant  In  error,  aa  plaintiff  be- 
low, on  a  promissory  note  In  words  and  fig- 
ures as  follows:  "$300.00.  Pueblo,  Colo.,  Nov. 
4,  1910.  On  or  before  one  year  after  date 
for  value  received,  I,  we  or  either  of  us, 
promise  to  pay  to  the  order  of  C.  C.  Walker, 
Pueblo,  Colorado,  three  hundred  no/100  dol- 
lars. To  bear  Interest  at  the  rate  of  two  and 
one-half  per  cent  per  month  from  date  until 
paid  and  further  heretoy  agree  that  if  this 
note  is  not  paid  when  due  to  pay  all  costs 
necessary  for  collection.  Including  ten  per 
cent,  for  attorney's  fees.  Interest  payable 
monthly.  No.  1  due  .  Will  W.  Wal- 
ter.   Chas.  W.  Ayres.    C.  W.  Walter." 

The  defendants  admitted  the  execution  of 
the  note  In  the  amonnt  named,  but  alleged 
that,  when  the  note  was  signed  by  the  de- 
fendants Chas.  W.  Ayres  and  C.  W.  Walter, 
the  rate  of  Interest,  term  of  interest  pay- 
ment, and  time  from  which  the  interest 
should  date  were  In  blank;  in  other  words, 
that,  when  these  defendants  signed  the  note, 
it  read  as  follows:  "$300.00.  Pueblo,  Colo., 
Nov.  4,  IWO.  On  or  before  one  year  after 
date  for  value  received,  I,  we  or  either  of  us, 
promise  to  pay  to  the  order  of  C.  C.  Walker, 
Pueblo,  Colorado,  three  hundred  uo/lOO  dol- 
lars.   To  bear  interest  at  the  rate  of 

per  cent  per from until  paid 

and  further  hereby  agree  that  If  this  note 
la  not  paid  when  due  to  pay  all  costs,  neces- 
sary for  collection,  including  ten  per  («nt. 

for  attorney's  fees.    Interest  payable 

Will  W.  Walter.  Chas.  W.  Ayres.  a  W. 
Walter." 

The  three  defendants  testified  in  substan- 
tial conformity  with  the  allegations  of  the 
answer,  including  want  of  knowledge  upon 
the  part  of  the  plaintiffs  in  error  of  the 
change,  or  consent  to  the  change,  made  by 
the  filling  in  of  the  blanks  as  appears  by  the 
form  of  note  sued  on.  The  plaintiff  testified 
that  the  note  was  {is  appears  in  the  com- 
plaint, when  presented  for  signatures. 

The  defendant  Will  W.  Walter,  principal 
Obligor,  took  the  note  to  the  sureties  Chas. 
W.  Ayres  and  C.  W.  Walter,  and,  after  pro- 
curing their  signatures,  presented  it  to  the 
plaintiff  and  received  the  money  represented 
by  Its  face.  The  defendant  Will  W.  Walter 
testifies  that  the  rate  of  interest  and  other 
matters  represmted  by  the  blank  spaces  were 
filled  in  by  the  plaintiff  after  it  was  returned 
with  the  signatures  of  the  other  defendants. 
The  plaintiff  denies  this  statement  The  de- 
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fendant  Will  W.  Walter  pleaded  a  discharge 
in  bankruptcy  and  was  dismissed  as  ft  de- 
fendant. 

Over  the  objection  of  the  defendants,  the 
court  instructed  the  Jury,  In  substance,  as 
follows:  Instruction  6  Instructs  the  Jury 
that,  if  they  find  from  the  evidence  that,  at 
the  time  Ayres  and  C.  W.  Walter  signed  the 
note,  there  were  no  unfilled  spaces  and  that 
the  same  was  filled  in  and  complete  at  that 
time,  then  the  Jury  should  find  in  favor  of 
the  plaintiff  and  against  Ayres  and  C.  W. 
Walter  for  the  face  of  the  note;  that  is, 
$300,  plus  Interest  at  2^  per  cent,  per  month 
from  September  15,  1911,  including  an  at- 
torney's fee  of  10  per  cent. ;  that  It,  a  ver- 
dict for  the  sum  of  $396^25.  Instruction  6 
was  to  the  effect  that,  if  the  Jury  find  from 
the  evidence  in  this  case  that  there  were  in 
the  note  in  question,  at  the  time  same  was 
signed  by  Chas.  W.  Ayres  and  C.  W.  Wal- 
ter, the  unfilled  blank  spaces  as  alleged,  then 
the  presumption  of  law  is  that  the  note  drew 
interest  at  8  per  cent,  per  annum  from  ma- 
turity ;  and,  if  you  so  find,  your  vertUct  will 
be  in  favor  of  the  plaiutUI  and  against  de- 
fendants CUas.  W.  Ayres  and  C.  W.  Walter, 
for  the  face  of  the  note;  that  is,  $300,  plus 
interest  at  8  per  cent,  per  annum  from  No- 
vember 4,  1911,  including  an  attorney's  fee 
of  10  per  cent;  that  is,  a  verdict  for  the 
sum  of  $344.40. 

The  Jury  returned  a  verdict  in  the  sum 
of  $344.40,  thus  in  effect,  under  these  instruc- 
tions, finding  for  the  defendants  in  their  con- 
tention that  the  note,  as  signed  by  tliem,  did 
not  contain  the  rate  of  interest,  date  from 
which  it  should  run,  nor  the  period  of  Inter- 
est payments.  This  is  conceded  by  counsel 
for  defendant  in  error,  who  says  in  his  brief: 
"Under  the  verdict  and  judgment  below,  the 
plaintiffs  in  error  were  held  liable  on  the 
note  in  the  form  they  claim  it  was  when 
they  signed  it"  The  contention  of  plaintiffs 
in  error  is  that  the  alteration  of  the  note  ' 
by  the  plaintiff,  in  the  manner  suggested. 
Invalidated  the  whole  contract  as  to  the  de- 
fendants Chas.  Ayres  and  C.  W.  Walter. 

Our  statute  provides  that:  "Where  a  nego- 
tiable instrument  is  materially  altered  with- 
out the  assent  of  all  parties  liable  thereon, 
it  is  avoided,  except  as  against  a  party  who 
has  himself  made,  authorized  or  assented  to 
the  alteration  and  subsequent  iudorsers.  But 
when  an  instrument  has  been  materially  al- 
tered and  Is  in  the  hands  of  a  holder  in  due 
course,  not  a  party  to  the  alteration,  he  may 
enforce  payment  thereof  according  to  its 
original  tenor."  Section  4587,  Rev.  Stat 
1908.  The  statute  likewise  provides  that  any 
alteration  as  to  date,  rate  of  interest,  or  time 
or  place  of  payment  is  such  a  material  al- 
teration.   Section  4588,  Rev.  Stat  1908. 

It  will  be  seen  that  this  note  was  not  in 
the  hands  of  a  holder  lu  duo  course,  but  was 
in  the  hands  of  the  original  payee,  who 
brought  the  suit ;  hence  under  the  statute,  U 
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tbe  note  was  altered  after  being  signed  and 
after  coming  Into  bis  hands,  without  the 
consent  or  notice  of  the  appealing  defend- 
ants, It  was  as  to  them  void,  and  the  Jury 
should  have  been  so  Instructed.  This  Is  an 
old  and  wise  provision  of  the  law,  and  the 
reason  for  it  Is  apparent  when  we  consider 
the  absoluteness  of  custody  and  control  by 
the  payee  or  holder  and  the  utter  helpless- 
ness to  prevent  an  alteration  in  the  case  of 
tbe  maker  In  that  respect  And  so  the  law 
has  provided  as  a  penalty,  not  only  a  crim- 
inal liability,  but  a  forfeiture  and  cancella- 
tion of  the  obligation  in  its  entirety. 

This  question  was  determined  in  the  case 
of  Hoopes  V.  ColUngwood,  10  Colo.  107,  18 
Pac.  909,  3  Am.  St  Rep.  565,  wherein  the 
facts  were  almost  identical  with  those  pre- 
sented here,  except  that  the  altern'ion  was 
made  by  the  Indorsee  of  the  note.  In  that 
case  the  court  said:  "(1)  Does  such  a  note, 
with  such  blanks,  thereby  carry  authority 
to  the  purchaser  thereof  to  flU  tbe  blanks  In 
the  manner  here  shown,  whereby  the  rate 
of  interest  is  changed  from  the  legal  rate, 
viz.,  10  per  cent  per  annum  to  24  per  cent, 
per  annum?  We  answer  not  Ralnbolt  v. 
Eddy,  34  Iowa,  440  [11  Am.  Rep.  152] ;  Bank 
V.  Stowell,  123  Mass.  196  [25  Am.  Rep.  67] ; 
Holmes  V.  Trumper,  22  Mich.  427  [7  Am.  Rep. 
661].  (2)  Is  the  note  vitiated  and  avoided 
by  such  change  In  Its  terms  by  the  purchaser, 
without  the  knowledge  or  consent  of  the 
makers?  We  answer  that  it  is,  for  thereby 
It  ceases  to  be  the  promise  they  made,  and 
the  effect  Is  the  extinguishment  of  the  prom- 
ise. 1  Greenl.  Ev.  !  565 ;  McGrath  v.  Clerk, 
66  N.  Y.  35  [16  Am.  Rep.  372] ;  Ingllsh  v. 
Breneman,  6  Ark.  377  [41  Am.  Dec.  96]; 
Coburn  v.  Webb,  66  Ind.  96  [26  Am.  Rep.  15]." 
See,  also,  2  Cyc.  154,  and  authorities  cited. 

Tbe  instructions  of  the  court  complained 
of,  as  hereinbefore  referred  to,  were  errone- 
ous. The  Judgment  is  reversed,  and  the  case 
remanded  for  further  proceedings  in  accord 
with  this  opinion. 

Reversed  and  remanded. 

MUSSER,  a  J.,  and  GARRIGUES,  J., 
concur. 


(64  Colo.  631) 

WOLFE  T.  ABBOTT  et  aL 
(Supreme  Court  of  (Jolorado.     April  7,  1913.) 

1.  Trespass  (S  10*)— SEARCtiEs  and  Seizures. 

A  person  has  no  right  to  enter  and  search 
another's  home,  and  seize,  carry  away,  or  de- 
stroy Ilia  property  witliout  proceeding  accord- 
ing to  tlie  law  of  tbe  land. 

(Pd.    Note. — For   other   cases,    see    Trespass, 
Cent  Dig.  §g  8,  12;   Dec.  Dig.  {  10.*] 

2.  Evidence  (|  32*)— Judiciai,  Noticb— Mu- 
nicipal Ordinances. 

Tbe  district  court  conld  not  take  judicial 
notice  of  town  ordinances. 

[Ed.    Note. — For   other   cases,    see   Evidence, 
Cent  Dig.  i  42;   Dec.  Dig.  S  32.*] 


3.  Cbivinai.  Law  (8  103*)— Inperiob  CIoubts 
—JDDOMENT— Showing  jurisdictiow. 

A  police  magistrate's  court  is  a  court  oC 
inferior  jurisdiction,  and  its  record  must  recite 
the  facts  necessary  to  confer  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Oiminai 
Law,  Cent  Dig.  i  213 ;   Dec.  Dig.  t  103.*] 

4.  Municipal  Corporations   (|  183*)— Ma»- 

«HAIf— WBONOnn,   ACTS— JUBTinCATION. 

A  police  magistrate's  docket  entries  show- 
ing that  plaintiff  was  complained  against  charg- 
ed with  selling  intoxicating  liquor  and  keeping 
liquor  for  sale  contrary  to  a  town  ordinance, 
and  was  found  guilty  of  maintaining  a  nuisance, 
fined,  and  the  nuisance  ordered  abated,  did  not 
establish  justification  for  the  acts  of  the  town 
marshal  and  acting  marshals  in  entering  plain- 
tiff's residence  against  his  will,  seizing,  remov- 
ing, and  destroying  intoxicating  liquors  found 
therein,  since  not  having  been  charged  with  or 
tried  for  maintaining  a  nuisance  he  could  not 
be  found  guilty  of  that  offense. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §i  472-481 ;  Dec  Dig. 
g  183.»J 

5.  Municipal  Corporations  (8  110*)- Ordi- 
nances—Publication- Necessity. 

Under  Rev.  St  1908,  i  ««73,  requiring  nU 
ordinances  imposing  any  One,  penalty,  or  forfei- 
ture to  be  published  in  a  newspaper,  and  pro- 
viding that  it  shall  be  a  sufficient  defense  to 
any  suit  or  prosecution  for  such  fine,  penalty  of 
forfeiture,  that  no  such  publication  was  made, 
where  part  of  an  ordinance  was  omitted  there- 
from as  published,  the  ordinance  was  in  force 
as  published,  and  tbe  unpublished  portion  did 
not  take  effect 

[Eli.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  !g  239-244;  Dec.  Di», 
f  110.»] 

6.  Intoxicating  Liquors  (J  259*)  —  Abatk- 
iiENT  OF  Nuisance— Exercise  of  Power. 

Rev.  St  1908,  §  6525,  par.  45,  authorizing 
towns  to  declare  what  shall  be  a  nuisance,  to 
abate  the  same,  and  to  impose  fines  on  tbe 
parties  responsible  therefor,  is  not  seU-execut- 
ing,  and  the  power  therein  conferred  may  be 
exercised  only  by  an  ordinance,  and  hence,  where 
there  was  no  ordinance  providing  for  the  abate- 
ment of  a  nuisance,  a  police  magistrate  upon 
convicting  a  person  of  selling  intoxicating  liq- 
uors could  not  order  the  abatement  of  the  nui- 
sance by  directing  the  seizure  and  destruction  of 
liquors  in  his  possession. 

[Kd.  Note. — For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  {  398;  Dec.  Dig.  g  259.* J 

7.  Intoxicating  Liquors  (g  260*)— Prohibi- 
tory Ordinances— Enforcement. 

Under  Rev.  St  1908,  §  60^5,  par.  45,  au- 
thorizing towns  to  declare  what  shall  be  a  nui- 
sance, to  abate  the  same,  and  to  imi>ose  fines 
on  parties  liable  therefor,  end  paragraph  18  au- 
thorizing towns  to  prohibit  by  ordinance  tbe  sell- 
ing or  giving  away  of  intoxicating  liquors  within 
the  town  or  within  one  mile  beyond  its  bounda- 
ries, the  sale  of  liquors  outside  the  town,  but 
within  one  mile  of  its  boundaries,  can  be  pun- 
ished only  by  imposition  of  a  fine,  and  not  by 
the  abatement  thereof  as  a  nuisance ;  paragraph 
45  only  applying  to  nuisances  within  the  cor^ 
porate  limits. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  g  399 ;   Dec.  Dig.  g  26a»] 

8.  Intoxicating  Liquors  (g  260*)— Prohibi- 
tory Ordinances — Enforcement. 

AsBui-ninR  that  Rev.  St.  1908,  g  0525,  par. 
63,  authorizing  towns  to  prohibit  within  tbeSr 
limits  or  within  one  mile  beyond  their  bounda- 
ries any  offensive  or  unwholesome  business  or 
establishment  or  the  carrying  on  of  any  bura- 
ness   or   establishment    in    an    offensive    or    un- 


*For  other  caaai  se*  samt  topla  and  aecUon  NUMBER  to  Dee.  Clf.  &  Am,  Dig.  Key-No.  Sertea  A  Hap'r  ladwaa 


Digitized  by  V^OOQ IC 


Colo.) 


"WOLFE  T.  ABBOTT 


887 


wholesome  manner,  applies  to  sales  of  intoxicat- 
iDg  liquors,  the  town  can  only  prohibit  such 
sales  and  enforce  the  prohibition  by  fine  and 
imprisonment,  and  has  no  power  to  abate  sucb 
sales  as  a  nuisance. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
laquors,  Cent  Dig.  i  399 ;  Dec.  Dig.  {  200. •] 

9.  INTOXICATINO  lilQUOBS  (|   10*)— PbOHIBIT- 

IHO  Offbnsitb  OB  ITnwrolesohe  Busixebs. 
Ber.  St  1908,  I  (i62S,  par.  53,  authorizing 
towns  to  prohibit  within  their  limits  or  within 
one  mile  of  their  boundaries  any  offensive  or 
unwholesome  business  or  establishment  or  the 
carrying  on  of  any  business  or  establishment  in 
an  offenedve  or  unwholesome  manner,  applies 
only  to  things  which  are  ofTenaive  to  the  senses 
or  unwholesome  in  the  sense  in  which  the  terms 
are  ordinarily  used,  such  as  dead  carcasses,  of- 
fensiTe  and  unwholesome  slaughterhouses,  etc., 
and  not  to  sales  of  intoxicating  liquors. 

[E3d.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Oent  Dig.  SI  7-12 ;  Dec  Dig.  {  10.*] 

10.  iNTOXICATINa     LiQUOBS     (I     260*)— WHAT 

Constitutes. 

The  mere  sale  of  or  keeping  for  sale  of  in- 
toxicating liquors  is  not  a  nuisance  per  se. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  f  399 ;   Dec.  Dig.  i  260.*] 

Error  to  District  Court,  Washington  Coun- 
ty;  H.  P.  Burlte,  Judge. 

Action  by  Willis  Wolfe  against  W.  A  Ab- 
bott and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Beversed  and 
rananded. 

Allen  &  Webster,  of  Denver,  for  plaintiff 
In  error. 


GARRTGUES,  J. .  1.  The  complaint  alleges 
that  June  2C,  190S,  defendants  unlawfuUy, 
willfully,  maliciously,  and  forciby  entered 
plaintiff's  residence,  about  half  a  mile  from 
the  town  of  Al^ron,  Colo.,  when  he  was  away, 
and  bis  wife  and  child  were  at  home,  and 
took  therefrom  and  destroyed  eight  barrels 
of  beer  and  one  barrel  of  whisky,  and  great- 
ly frightened  and  made  ill  and  sick  bis  wife 
and  child,  to  his  damage,  etc.  Defendants 
pleaded  in  lustiflcation  that  plaintiff  Wolfe 
was  tried  and  convicted  before  the  police 
magistrate  for  maintaining  a  nuisance  by 
storing  and  keeping  for  sale  at  his  residence 
within  one  mile  beyond  the  outer  boundaries 
of  the  town  intoxicating  liquors.  In  violation 
of  a  town  ordinance,  which  nuisance,  upon 
his  conviction,  the  police  magistrate  ordered 
abated;  that  pursuant  to  the  order  defend- 
ant Abbott  as  marshal  and  the  other  defend- 
ants, excepting  Mitchell,  as  acting  marshals, 
of  the  town,  abated  the  nuisance  by  seizing, 
removing,  and  destroying  the  liquor.  The 
district  court  after  hearing  the  evidence 
dismissed  plaintiff's  suit,  and  he  brings  the 
case  here  on  error. 

2.  On  the  afternoon  of  June  26, 1908,  plain- 
tiff Wolfe  was  tried  and  convicted  In  the  po- 
lice magistrate's  court  of  the  town  of  Akron. 
Immediately  thereafter  defendants,  except 
Mitchell,  went  to  his  residence  about  half  a 
mile  beyond  the  town  limits,  when  he  was 


absent,  entered  the  house,  and  against  the 
protests  of  bis  wife  seized  and  took  from  the 
house  and  destroyed  four  or  five  barrels  of 
beer  and  a  part  of  a  barrel  of  whisky.  This 
suit  by  Wolfe  is  to  recover  damages  for  the 
alleged  trespass. 

[1]  3.  One  person  has  no  right  to  enter 
and  search  another's  home,  and  seize,  carry 
away,  and  destroy  bla  property  without  pro- 
ceeding according  to  the  law  of  the  land. 
Canon  City  v.  Manning,  43  Colo.  144,  151, 
95  Pac.  537,  17  L.  E.  A.  (N.  S.)  272. 

[2]  Defendants  attempted  to  Justify  their 
conduct  under  an  ordinance  which  they  say 
plaintiff  was  duly  convicted  of  violating. 
The  district  court  could  take  no  Judicial  no- 
tice of  the  town  ordinances.  Defendants 
were  obliged  to  Introduce  the  ordinance  upon 
which  they  relied  in  evidence.  It  was  admit- 
ted over  plaintllTs  objection,  and  is  as  fol- 
lows: 

"Ordinance  No.  74. 

"An  ordinance  concerning  the  sale  of  Intoxi- 
cating liquors. 

"Sec.  11.  It  shall  be  unlawful  for  any  per- 
son to  sell,  barter,  exchange,  offer,  keep  or 
store  for  the  purpose  of  selling,  or  to  give 
away,  offer  to  give  away,  or  to  keep  or  store 
for  the  purpose  of  giving  away,  In  any  build- 
ing within  the  corporate  limits  of  the  town 
of  Akron  or  wlthta  one  mile  of  the  outer 
boundaries  of  said  town,  any  Intoxicating, 
malt,  vinous,  mixed  or  fermented  liquors; 
and  the  sale,  storing,  bartering,  exchanging, 
offering  or  keeping  for  sale  or  keeping  or 
storing  for  the  purpose  of  giving  away  any 
such  liquors  within  any  building  as  afore- 
said, Is  hereby  declared  to  be  a  nuisance,  and 
mau  be  abated  a*  any  other  nuisance. 
•  •  ♦  Any  person  violating  the  provisions 
of  this  section  shall  be  deemed  guilty  of  an 
offense,  and  upon  conviction  thereof  shall  be 
fined  in  a  sum  not  less  than  $100,  nor  more 
than  $200,  for  each  offense." 

"Sec.  14.  Whereas  in  the  opinion  of  the 
board  of  trustees,  an  emergency  exists  re- 
quiring that  this  ordinance  take  effect  and 
go  In  (force)   from  and  after  its  passage." 

To  prove  plaintiff  was  convicted  of  violat- 
ing this  ordinance,  defendants  Introduced  the 
Journal  or  written  docket  entries  of  the  trial, 
kept  by  the  police  magistrate,  as  follows : 

"State  of  Colorado,  County  of  Washington, 
Town  of  Akron — ss.: 

"In  the  Police  Court  within  and   for  the 

Town  Aforesaid,  before  T.  D.  Mitchell, 

Police  Magistrate. 

"The  Town  of  Akron,  Plaintiff,  v.  Willis 
Wolfe,  Defendant 

"June  23,  1908.  Complaint  made  and  filed 
by  John  £\  Dole  charging  the  violation  of 
Ordinance  74.  Selling  liquor  and  keeping 
liquor  for  sale,  in  Akron,  Colorado,  and  with- 
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In  one  mile  thereof,  and  warrant  issued  for 
the  arrest. 

"June  25.  Case  set  for  Jane  26,  at  9 
o'clock  a.  m. 

"June  26.  Court  convened  and  case  con- 
tinued till  1  o'clock  p.  m.  •  ♦  •  Trial 
had  and  defendaiit  found  foiilty  of  maintain- 
ing a  nuisance  in  the  City  Drug  Store  in  Ak- 
ron, Colorado,  and  fine  assessed  at  $200,  and 
costs  of  snit,  and  nuisance  ordered  abated. 
Defendant  found  guilty,  of  maintaining  a  nui- 
sance vrithin  one  mile  of  city  limits,  and  in 
the  Yeamans  taonse  or  ranch.  Fine  assessed 
at  $200,  and  costs  of  suit  and  nuisance  or- 
dered abated  as  per  order  to  the  town  mar- 
shal, and  defendant  committed  to  the  town 
Jail  until  fine  and  costs  are  paid." 

[3, 4)  4.  We  do  not  know  whether  the  com- 
plaint upon  which  plaintiff  was  tried  and 
convicted,  and  the  alleged  order  abating  the 
nuisance  given  by  the  magistrate  upon  which 
It  1b  claimed  defendants  acted,  were,  in  fact, 
introduced  In  evidence  or  not.  They  are  not 
in  the  record,  or  bill  of  exceptions  which  re- 
cites that  it  contains  all  the  evidence.  The 
police  magistrate's  court  was  a  court  of  In- 
ferior Jurisdiction,  and  its  record  had  to  re- 
cite the  facts  necessary  to  confer  jurisdiction. 
There  being  no  copy  of  the  complaint  here, 
we  can  only  determine  the  nature  of  the 
charge  by  the  docket  entries;.  This  record 
kept  by  the  magistrate  discloses  no  lawful  au- 
thority or  Justification  for  the  conduct  of  the 
defendants  in  entering  plaintilTs  residence 
against  his  will,  seizing,  removing,  and  de- 
stroying his  property.  The  magistrate's  dock- 
et shows  that  Wolfe  was  charged  with,  and 
tried  for,  selling  and  keeping  for  sale  in  the 
town,  and  within  one  mile  beyond  the  outer 
Ijonndnrles  thereof,  intoxicating  liquor,  in  vi- 
olation of  Ordinance  74;  that  he  was  con- 
victed of  maintaining  a  nuisance  at  two  dif- 
ferent places,  at  his  City  Drug  Store  in  town, 
and  at  his  residence  beyond  the  town  limits ; 
that  he  was  fined  $200  for  each  offense,  and 
each  nuisance  ordered  abated.  He  was  not 
diarged  with  or  tried  for  maintaining  a 
nuisance,  hence  there  could  be  no  judgment 
finding  lilm  guilty  of  that  offense.  He  was 
charged  with  selling  and  keeping  liquor  for 
sale  in  violation  of  the  ordinance.  There 
was  no  complaint  or  trial  for  keeping  a  nui- 
,  sance,  and  the  order  of  abatement.  If  one  was 
given,  was  illegitimate.  One  cannot  be  con- 
victed, fined  under  a  town  ordinance  for 
maintaining  a  nuisance,  imprisoned  to  col- 
lect the  fine,  and  his  property  seized  and  de- 
stroyed to  abate  the  nuisance,  without  due 
process  of  law.  Houston  v.  Walton,  23  Colo. 
App.  282,  129  Pac.  263. 

[5]  5.  Section  6673,  Rev.  Stats.  1908.  pro- 
vides: "All  ordinances  shall,  as  soon  as  may 
be  after  their  passage,  be  recorded  in  a  book 
kept  for  that  purjwse.  »  •  •  and  all  by- 
laws of  a  general  or  permanent  nature,  and 
those  imposing  any  fine,  penalty  or  forfei- 


ture, shall  be  published  in  some  newspaper 
published  within  the  limits  of  the  corpora- 
tion, *  •  •  and  it  shall  be  deemed  a  saf- 
flcient  defense  to  any  suit  or  prosecution  for 
such  fine,  penalty  or  forfeiture,  to  show  that 
no  such  publication  is  made;  •  •  *  such 
by-laws  and  ordinances  shall  not  take  effect 
and  be  in  force  until  the  expiration  of  five 
days  after  they  have  been  so  published." 
One  of  the  issues  In  the  district  court  was 
that  the  ordinance  lias  not  been  published, 
and  it  was  admitted  on  the  trial  that  the 
italicized  portion,  "And  may  be  abated  as 
any  other  nuisance,"  was  not  publislied. 
This  ordinance  was  In  force  as  published. 
The  unpublished  portion  never  took  effect; 
hence  the  omitted  part  could  constitute  no 
justification.  Union  Pacific  Co.  v.  Montgom- 
ery, 49  Neb.  429,  68  N.  W.  619 ;  Union  Pa- 
cific Co.  V.  McNally,  54  Neb.  112,  74  N.  W. 
390;  O'Hara  v.  Town  of  Park  River.  1  N. 
D.  279,  47  N.  W.  380;  Kneib  v.  People.  50 
How.  Prac.  (N.  X.)  140;  Herman  v.  Citj-  of 
Oconto,  100  Wis.  391,  76  K  W.  364;  Car- 
penter V.  Teadon  Borough,  208  Pa.  :«)6.  .'•7 
Atl.  837;  Nat  Bank  T.  Town  (C.  C.)  48  Fed. 
278. 

[•]  6.  Section  6525,  par.  45,  R.  S.  1908.  re- 
lating to  the  powers  of  towns,  provides  they 
shall  have  power  "to  declare  what  shall  be 
a  nuisance,  and  to  abate  the  same,  and  to 
impose  fines  on  parties  who  may  create, 
continue  or  suffer  a  nuisance  to  exist."  It  is 
claimed  this  statute  gave  power  to  the  town 
to  declare  what  should  constitute  a  nuisance, 
and  to  abate  it  without  any  ordinance ;  there- 
fore the  clause  omitted  from  the  printed  or- 
dinance was  immaterial  because  the  town 
had  that  power  anyway,  under  the  statute, 
without  the  ordinance.  This  statute  is  not 
self-executing.  It  grants  the  power ;  but  It 
must  be  exercised  through  an  ordinance. 

[7]  7.  Assuming,  under  paragraph  45,  the 
town  had  power  to  declare  it  a  nuisance  for 
one  to  sell  or  keep  for  sale  Intoxicating  liq- 
uor inside  the  corporate  limits,  and  by  ordi- 
nance regulating  the  procedure  to  abate  the 
nuisance,  this  does  not  confer  power  to  de- 
clare what  shall  constitute  a  nuisance  with- 
in a  mile  beyond  the  outer  boundaries,  and 
abate  it.  Towns  possess  such  powers  as  are 
granted  them.  We  are  not  unmindful  of  the 
fact  that  paragraph  18  of  the  section  con- 
fers powers  upon  towns  by  ordinance  to 
prohibit  the  selling  or  giving  away  of  intox- 
icating liquor  within  one  mile  beyond  the 
outer  boundaries ;  but  the  manner  of  enforc- 
ing the  prohibition  Is  throneh  an  ordinance 
imposing  a  fine. 

[t,  I]  Paragraph  53  provides  they  shall 
have  power  to  prohibit  within  or  within  one 
mile  beyond  the  outer  boundaries  of  the  town 
any  offensive  or  unwholesome  hiisiness  or 
establishment,  and  to  prohibit  the  carrying  on 
of  any  business  or  establishment  in  an  of- 
fensive or  unwholesome  manner  within  one 
mile  beyond   the  outer  boundaries   of  the 
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town.  This  statute  does  not  apply  to  liq- 
uor, and,  If  It  did,  there  is  no  power  given 
to  declare  the  enumerated  matters  a  nui- 
sance with  power  to  abate  the  same.  The 
town  must  prohibit  the  things  mentioned, 
and  enforce  the  prohibition  by  fine  and  Un- 
prisonment  The  power  by  ordinance  to  pro- 
hibit and  abate  a  nptsance  within  a  mile 
beyond  the  outer  boundaries  of  towns  is  not 
conferred  by  this  paragraph.  Besides,  it 
must  he  evident  to  any  comprehensive  mind 
that  paragraph  63  was  intended  to  apply  to 
those  things  which  are  offensive  to  the  senses, 
or  unwholesome  in  the  sense  in  which  the 
terms  are  ordinarily  used.  They  refer  to 
such  things  as  dead  carcasses,  offensive  and 
vnwholeeome  slaughterhouses,  privy  vaults, 
pig  sties,  feeding  pens,  and  the  like. 

[It]  8.  The  mere  sale  of  or  Iceeping  for 
sale  intoxicating  liquors  la  not  a  nuisance  per 
■e;  but  the  town  council  had  power  to  de- 
clare It  a  nuisance  hy  ordinance.  Houston  v. 
Walton,  23  Colo.  App.  282,  129  Fac.  263. 
This  power  did  not  authorize  the  police 
Bwglatrate,  when  Wolfe  was  tried  and  con- 
victed b^ore  him  on  a  charge  of  selling  liq- 
uor contrary  to  the  ordinance,  to  summarily 
declare  him  guilty  of  maintaining  a  nuisance 
and  order  the  marshal  to  abate  It.  The  pro- 
cedure should  be  regulated  by  an  ordinance, 
and  the  manner  of  abatement  not  left  to  the 
dlBcnetlon  of  the  officer  executing  the  order. 
The  ordinance  provides  that  this  nuisance 
■hall  be  abated  as  any  other  nuisance,  which 
means  in  a  lawful  manner.  The  ordinance 
after  dedaxlng  what  should  be  a  nuisance 
should  have  provided  the  manner  of  abat- 
ing It,  and  the  defendant  should  have  been 
tried  for  maintaining  a  nuisance,  and,  If 
convicted,  the  order  of  abatement  should 
have  been  In  conformity  with  the  provisions 
vt  the  ordinance. 

Beveieed  and  remanded. 

MDSSBR,  C.  J.,  concurs  specially.  SCOTT, 
Xf  concurs, 

MTJ8SER,  C.  J.  (Specially  concurring). 
While  I  concur  in  a  reversal  of  the  Judg- 
ment, I  am  unable  to  agree  with  all  that  Is 
said  In  thf>  opinion  of  Mr.  Jnatlce  QAR- 
KIGUES.  and  am  therefore  Impelled  to  give 
my  reasons  for  a  reversal. 

The  eighteenth  subdivision  of  section  6S2S 
of  the  Revised  Statutes  of  1908  gives  to 
boards  of  tnistees  In  towns  Such  as  Akron 
power  over  liquors  in  language  as  fcdlows: 
"^o  have  the  right,  subject  to  the  laws  of 
the  state^  to  license,  regulate  or  prohibit  the 
selling  or  giving  away  of  any  Intoxicating, 
malt,  vinous,  mixed  or  fermented  liquor 
within  the  limits  of  the  •  •  •  town,  or 
within  one  mile  beyond  the  enter  bounda- 
rlea  thereof,  except  where  the  boundaries  of 
the  two  *  *  •  towns  adjoin;  the  license 
not  to  extend  beyond  the  municipal  year  in 
which  It  ahall  be  granted,  and  to  determine 


the  amount  to  be  paid  for  such  license,"  etc. 
This  statute  gives  a  town  the  same  power 
to  regulate  or  prohibit  the  sale  of  intoxicat- 
ing liquors  within  one  mile  beyond  Its  bound- 
aries as  is  given  to  It  with  respect  to  the' 
same  matter  within  its  limits.  If  the  town 
may  prohibit  such  sale  within  Its  bounda- 
ries by  the  exercise  of  a  power  given  It;  the 
sale  may  be  prohibited  in  the  same  way 
within  one  mile  b^ond  its  boundaries.  Sub- 
division 45  of  the  same  section  gives  to  such 
boards  of  trustees  the  power  to  declare 
what  shall  be  a  nuisance  and  to  abate  the 
same,  and  to  Impose  fines  upon  t>artles  who 
may  create,  continue  or  suffer  nuisances  to 
exist"  This  subdivision  grants  the  power 
(1)  to  declare  what  shall  be  a  nuisance ;  (2) 
to  abate  the  same ;  and  (3)  to  impose  fines  up- 
on the  parties  designated.  It  appears  to  me 
from  this  anbdlvision  that  the  town  may 
abate  a  nuisance  by  proceeding  against  the 
tiring  Itself  or  procure  Its  abatement  by  Im- 
posing a  line  apon  the  person  who  may  suf- 
fer It  to  continue,  or  abate  the  nuisance  In 
some  way  and  fine  the  par^  responsible. 
This  rabdlvlslon  is  not  aelf-ezeentlng.  It  la 
necessary  for  a  town  to  do  something  to 
carry  the  power  granted  Into  etteet,  and  In 
the  slxty-Blxth  sabdlvision  of  the  same  sec- 
tion a  town  Is  given  the  power  to  pass  all 
ordinances  and  rulea,  and  to  make  all  regnla- 
tions  proper  or  necessary  to  carry  Into  ef- 
fect the  power  granted.  By  virtae  of  the 
ei^teenth  subdivision  aforesaid,  a  town 
may,  by  an  ordinance,  declare  nnlawfbl  tb» 
selling  of  Intoxicating  liquors  within  Its 
limits  or  within  one  mile  beyond  its  enter 
boundaries.  There  is  no  doubt,  under  the 
authorities,  that  when  a  town  Imui,  by  ordi- 
nance, made  it  imlawfnl  to  sell  or  ke^k  for 
sale  intoxicating  liqnora  within  Its  limits,  it 
may  denounce  such  selling  or  keeping  fur 
sale  as  a  nnslance,  and  under  aoch  dream- 
stances  the  denundatioa  Is  eoadualvei  Lan- 
gel  T.  Bnshnell,  197  IlL  20,  63  N.  R  lOM^ 
68  U  R.  A.  266;  Houston  ▼.  Walton,  28  Colo. 
App.  282, 129  Pac.  263,  and  authorities  there- 
in dted.  It  may  do  tliis  with  reference  to 
the  selling  or  keeping  for  sale  of  intoxicat- 
ing liquors  within  aae  mile  of  Its  limits,  be- 
cause by  subdivision  IS  It  is  given  the  same 
power  with  respect  to  intoxicating  liquors 
within  one  mile  of  Its  limits  as  within  Its 
limits.  After  a  town  has  thus  dedared  such 
sale  or  keeping  for  sale  a  nuisance,  It  may 
provide  for  the  abatement  thereof.  Like  the 
power  to  denounce  the  nnlsance,  the  power 
to  abate  It  cannot  be  effective  until  the  town 
elects  to  exerdse  the  power  and  declares 
how  it  shall  be  exercised.  This  power  Is  not 
self-executing,  but  must  be  carried  into  ef- 
fect by  some  affirmative  action  of  the  town. 
This  must  be  true,  for  nuisances  may  be  abat- 
ed In  various  ways,  and  It  was  surely  not 
Intended  to  leave  the  manner  of  their  abate- 
ment to  the  whim  of  the  officers  or  persons 
authorized  to  abate  them. 
The  particular  nuisance  doiounoed  in  thja 
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case  was  not  tbe  liquor  Itself,  but  It  was  the 
unlawful  sale  or  keeping  for  sale  that  con- 
stituted the  nuisance,  and  It  was  the  selling 
or  keeping  for  sale  that  was  to  be  abated. 
It  might  have  been  abated  by  destroying  the 
liquor,  by  removing  it  more  than  one  mile 
beyond  the  limits  of  the  town,  by  fining  the 
person  selling  It  or  keeping  it  for  sale  for 
each  day  of  its  maintenance,  so  that  he  would 
be  induced  to  cease  selling  It  or  keeping  it 
for  sale,  or  the  town  udght  conclude  that  its 
abatement  might  be  obtained  by  fining  the 
l^erson  a  single  amount.  It  seems  to  me 
that  It  Is  for  the  board  of  trustees,  to  whom 
the  power  to  abate  is  granted,  to  determine 
in  some  suitable  way  the  lawful  manner  in 
which  they  will  exercise  the  power,  and  the 
manner,  if  lawful,  so  determined  by  the 
board  Is  the  one  to  be  followed  by  the  town 
otficers.  What  did  the  trustees  of  the  town 
of  Akron  do  in  regard  to  this  matter?  The 
record  discloses  section  11  of  Ordinance  74 
of  tbe  town  of  Akron,  as  set  out  in  tbe  opin- 
ion of  Mr.  Justice  GARRIGUBS.  It  is  plain 
that  the  portion  of  the  printed  ordinance, 
which  was  not  published,  to  wit,  ."and  may 
be  abated  as  any  other  nuisance,"  is  not  a 
part  of  tbe  ordinance.  If  we  assume  that 
tlie  rest  of  the  ordinance  stands,  which  is 
the  most  tliat  can  be  assumed  for  the  defend- 
ants in  error,  the  section  provides  that  the 
selling  or  keeping  for  sale  of  intoxicating 
liquors  within  the  territory  mentioned  is 
unlawful,  denounces  such  selling  or  keeping 
for  sale  as  a  nuisance,  and  imposes  a  fine  for 
any  violation  of  the  provisions  of  the  sec- 
tion. The  only  penalty  prescribed  by  this 
ordinance  for  the  violation  of  any  of  its 
provisions  is  a  fine.  The  only  manner  de- 
clared by  the  ordinance  by  which  an  abate- 
mesat  was  sought  or  might  result  was  the 
imposition  of  a  fine.  The  trustees  by  this 
ordinance  had  not  determined  to  abate  the 
nuisance  therein  denounced  by  a  destruction 
of  the  liquor.  If  the  ordinance  had  provid- 
ed tliat,  upon  conviction  before  the  magis- 
trate, the  liquor  should  be  seized  and  de- 
stroyed, an  entirely  different  question  would 
be  presented,  and  one  upon  which  I  express 
no  opinion  because  it  Is  not  In  this  record. 

When  the  defendant  Was  charged  in  the 
magistrate's  court  with  selling  and  keeping 
for  sale  intoxicating  liquors.  It  appears  to  me 
that  he  was  sufficiently  charged  with  main- 
taining a  nuisance,  for  It  was  the  selling  or 
keeping  for  sale  of  liquor  that  was  denounced 
as  a  nuisance,  and  the  declaration  in  the 
ordinance  that  It  was  a  nuisance  was  con- 
clusive on  that  point,  as  is  amply  sustained 
by  the  authorities  cited  above.  The  trial 
and  judgment  in  the  magistrate's  court  was 
a  judicial  determination  of  the  fact  that  he 
did  maintain  a  nuisance,  and  the  magistrate 
imposed  a  fine  as  provided  in  the  ordinance. 
That  is  as  far  as  the  magistrate  could  go 
under  that  ordinance. 

If  «ne  words  not  published,  to  wit,  "afaA 


may  be  abated  as  any  other  nuisance,"  were 
a  part  of  the  ordinance,  still  the  defendants, 
would  not  be  justified  so  far  as  this  record 
Is  concerned,  for  no  ordinance  of  the  town  of 
Akron  was  introduced  showing  that  the 
board  of  trustees  had  elected  to  abate  such 
a  nuisance  by  the  destruction  of  the  property. 
The  court  would  not  be  able,  under  such 
circumstances,  to  say  that  the  nuisance  was 
abated  as  any  other  nuisance. 


NUTT  V.  DAVISON. 
(Supreme  Court  of  Colorado.     April  7,  1913.) 

1.  Animals  (§  23*)— Injury  to  Cattle— N«o- 

LIOENCE  OF  KaILEG — BUBDES   OF  PHOOF. 

I'niicr  a  bailment  of  cattle  to  be  cared  Sor 
upon  a  range  and  on  death  of  part  of  them, 
the  burden  was  on  the  bailee  to  show  that  the 
loss  did  not  result  from  his  fault. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent  Dig.  §§  i^i-AS:  Dec.  Dig.  §  23.»] 

2.  Bailment     (§     31*)  —  Nbolioence     of 
Bailee— Pbesumption. 

Delivery  of  property  to  a  bailee  in  good 
condition  and  its  destruction  or  return  in  an 
inji^red  condition  affords  priiqa  facie  proof  of 
bis  negligence. 

[Ed.  Note. — For  other  cases,  see  Bailment, 
Cent.  Dig.  §§  124-1.31;   Dec.  Dig.  %  31.*] 

3.  Appeal  and  Error  (|  10ft4*)— Reveesiblk 
Error — CoNFLicTrNo  iNSTRrcTioNB. 

In  an  action  against  a'  bailee  for  loss  of 
cnttle,  conflictiDg  instructions  as  to  the  burden 
of  proof  to  show  negligence  constituted  revers- 
ible error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  4219,  4221-4224;  Dec.  Dig. 
§  1004.*] 

4.  Animals  (§  23*)— Duty  of  Bailee. 

Under  a  baihuent  of  cattle. to  be  cared  for, 
the  l)ailee  was  bound  to  use  ordinary  care  to 
avoid  death  of  the  cattle  throusli  starvation  or 
exposure,  if  the  bailor  had  no  knowledge  as  to 
the  condition  of  tbe  pasture,  and  the  bailee  did 
know  thereof. 

[Ed.  Note. — For  otlier  cases,  see  Animals, 
Cent  Dig.  §§  43^8;  Dec.  Dig.  §  23.*] 

En  Banc.  Error  to  District  Court,  Mont- 
rose County;  Sprigg  Shackleford,  Judge. 

Action  by  Thomas  Nutt  against  h.  A.  Da- 
vison. Judgment  for  defendant,  and  plain- 
tiff  brings  error.     Reversed. 

-S.  S.  Sherman,  of  Montrose,  for  plaintiff  in 
error.  Bell,  Catlln  &  Blake,'  of  Montrose  <P. 
W.  Mothersill,  of  Denver,  of  counsel),  for  de- 
fendant in  error. 

WHITE,  J.  This  Is  an  action  brought  by 
a  bailor  against  a  bailee  in  whose  exclnsire 
and  immediate  possession  the  projierty  ball-' 
ed,  or  a  portion  thereof,  suffered  Injury  and 
was  destroyed.  The  Jndgtneut  was  in  favor 
of  the  bailee,  and  the  bailor  brings  the  cau.<<e 
here  for  review.  The  subject  of  bailment 
was  approximately  400  head  of  cattle.  In- 
trusted to  the  bailee  for  a  fee,  to  be  cared 
for  during  a  specified  time,  upon  a  designat- 
ed cattle  range,  and  at  the  expiration  of  the 
term  returned  to  the  bailor.     The  greater 


>For  otuer  cases  see  same  topic  and  uctiOQ  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  A  Rep'r  IndexM 
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portton  of  the  cattle  ■were  received  by  the 
bailee  April  1st,  and  the  remainder  May  20th. 
Between  these  dates  at  least  10  o^  the  first 
herd  had  died,  of  which  fact  the  bailee  bad 
knowledge  but  did  not  apprise  the  bailor 
thereof  when  he  received  the  second  herd, 
though  at  tliat  time  he  asked  of  the  bailor 
and  received  of  him  personally  a  check  in 
part  payment  for  bis  services  under  the  con- 
tract of  bailment  During  the  first  60  days 
of  the  term,  97  head  of  the  cattle  died.  It 
was  the  contentlou  of  the  bailor  that  the  cat- 
tle died  from  starvation  and  exposure  by 
reason  of  confiuuement  in  a  pasture,  at  a  high 
altltnde,  not  sufficiently  supplied  with  food 
and  shelter,  while  the  defendant  claimed 
they  were  placed  and  kept  therein  temporari- 
ly by  direction  of  the  plaintiff. 

[1]  Over  the  objection  and  exception  of 
plaintiff,  the. court  instructed  the  Jury,  In  ef- 
fect, that,  before  the  plaintiff  could  maintain 
bis  cause  of  action  and  recover  against  the 
defendant,  he  must  show  the  cause  of  the 
death  of  the  cattle  and  that  they  died  only 
by  reason  of  the  negligence  of  the  bailee, 
and  of  what  that  negligence  consisted.  We 
think  the  court  erred  in  so'  instructing  the 
Jury.  While  the  authorities  are  in  conflict, 
the  greater  weight  thereof  and  the  better 
reason  place  the  duty  upon  the  bailee  to  sat- 
isfactorily explain  the  nondelivery  of  the 
thing  balled,  or  its  delivery  In  an  injured 
condition  such  as  only  culpable  carelessness 
would  probably  have  caused. 

[2]  The  gen«:al  rule  is  that  in  cases  where 
the  evidence  shows  that  the  property  was 
delivered  to  the  bailee  in  good  condition  and 
returned  damaged,  or  not  at  all,  the  pre- 
sumption of  negligence  on  the  part  of  the 
bailee  instantly  arises,  making  a  prima  fade 
case  In  favor  of  the  bailor,  and  thereupon 
the  bailee  Is  under  the  necessity.  If  he  would 
escape  liability,  of  showing  that  the  damage 
or  loss  was  not  due  to  his  negligence.  This 
may  be  done  inter  alia,  by  showing  that  he 
exercised  a  degree  of  care,  under  all  the 
facts  and  circumstances,  sufficient  to  over- 
come the  presumption  of  negligence.  Union 
Pacific  R.  R.  Co.  V.  Stupeck,  50  Colo.  151,  114 
Pac  €46;  Scbouler's  Bailments  &  Carriers 
(3d  Ed.)  $  23;  5  Cya  p.  217 ;  3  Am,  &  Bng. 
Ency.  of  Law  (2d  Ed.)  p.  750;  Funkhouser 
V.  Wagner,  62  111.  59;  Higman  v.  Camody, 
112  Ala.  267,  20  South.  480,  57  Am.  St. 
Rep.  33. 

The  rale  rests  upon  the  consideration  that, 
where  the  bailee  has  exclusive  possession, 
the  facta  attending  loss  or  injury  must  be 
peculiarly  within  bis  own  knowledge.  Be- 
sides, the  failure  to  return  the  property,  or 
its  return  in  an  injured  condition,  consti- 
tutes the  violation  of  &  contract,  and  it  de- 
volves upon  the  bailee  to  excuse  or  Justify 
the  breach.  A  clear  summary  of  the  law,  as 
to  the  liability  «f  the  bailee  for  loss  or  In- 
Jury  to  the  thing  balled,  is  found  in  a  note 
to   section   2S  of   Schonler's   Bailments    & 


Carriers,  supra,  where  It  Is  said:  "Admitting 

the  danger  of  v^lde  generalizations  on  this 
subject,  and  granting  the  force  of  special 
circumstances  in  each  case,  we  may  i)erbap3 
fairly  reach  these  conclusions:  (1)  That 
the  bailor  who  charges  his  bailee  with  losing 
or  injuring  the  thing  balled  to  him  must 
make  out  his  prima  facie  case;  that  Is,  he 
must  show  the  creation  of  the  particular 
bailment  in  fact,  and  the  delivery  on  his 
own  part  of  the  specified  thing  in  due  con- 
dition, with  corresponding  acceptance  by  the 
bailee;  also,  the  bailee's  default  of  final  de- 
livery over,  or  else  the  final  delivery  of  the 
thing  in  unsuitable  condition,  as  the  case 
may  be.  And  whatever  might  obstruct  a 
prima  facie  showing  to  this  point,  and  Justi- 
fy an  inference  that  the  thing  was  injured 
by  himself  or  his  agents,  or  by  his  or  their 
participation  in  the  mischief,  or  that  its  in- 
herent qualities  would  naturally  have  devel- 
oiied  the  mischief— all  this  the  plaintlQ'  must 
overcome  to  make  out  his  case.  (2)  The 
prima  facie  case  being  thus  made  out  as 
claimed,  showing  (a)  that  the  property  bailed 
for  a  certain  purpose  was  not  delivered  back 
or  over  at  all  by  the  bailee  as  contemplated, 
or  (b)  that  when  delivered  over  it  was  found 
so  damaged  that  probably  the  bailee  or  his 
agent  caused  the  Injury,  the  Inference  is  de- 
ducible  that  the  bailee  is  to  blame  and  must 
answer.  And  now  it  rests  upon  the  defend- 
ant bailee  to  explain  the  loss  and  exonerate 
himself,  which  he  may  do  by  showing  (a) 
that  the  loss  or  damage  was  due  to  some 
si^ecial  cause  which  ought  specially  to  excuse 
him;  or  (b),  more  generally,  that  he,  the 
bailee,  was  not  culpably  negligent.  -  •  • 
(3)  But  If  the  bailee,  under  such  circumstanc- 
es, shows  some  cause  of  loss  or  damage  to 
the  thing,  such  as  ought  legally  to  excuse 
him,  be  need  not  go  further  and  prove  af- 
firmatively that  no  negligence  on  his  part 
operated  in  producing  that  cause,  but  may 
rest  upon  a  showing  which,  on  the  face  of 
It,  leaves  him  sufficiently  exonerated.  The 
burden  now  shifts  back  to  the  plaintiff  bail- 
or, who  is  to  overcome.  If  he  can,  the  bailee's 
prima  facie  exoneration." 

[8]  Moreover,  the  instruction  under  consid- 
eration Is  in  conflict  with  instruction  No.  3, 
wherein  the  duty  of  overcoming  the  presump- 
tion of  negligence,  arising  from  the  failure  to 
return  the  property,  was  properly  placed  up- 
on the  bailee.  Those  Instructions  were  upon 
a  material  point  in  the  case.  The  latter  stat- 
ed a  correct  principle  of  law  applicable  to 
the  facts  of  the  case.  The  former  misdirect- 
ed the  jury  In  that  respect.  This  constitutes 
reversible  error,  as  It  is  Impossible  to  de- 
termine by  which  Instruction  the  Jury  were 
guided  In  arriving  at  their  verdict.  When 
we  bear  In  mind  that  the  bailee,  according  to 
his  own  contention,  had  the  Immediate  pos- 
session and  control  of  the  cattle.  In  a  par- 
ticular and  limited  space,  and  the  great  num- 
ber that  died  within  so  short  a  period  after 
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the  bailee  received  them,  It  Is  evident  that 
the  duty  devolved  upon  thfe  bailee  to  come 
forward  and  show  that  the  death  of  the  cat- 
tle arose  from  no  fault  of  his.  Under  such 
circumstances,  the  fact  of  death  alone  would 
hardly  be  a  satisfactory  explanation  of  the 
nondelivery.  It  might  be  otherwise  If  the 
number  of  deaths  was  not  excessive. 

[4]  The  Jury  were  likewise  instructed  that 
the  bailee  would  not  be  resjwnsible  for  the 
place  where  he  Itept,  or  the  manner  in  which 
he  handled,  the  cattle,  if  he  obeyed  the  di- 
rections of  the  bailor  in  that  respect  The 
facts  of  the  case  did  not  warrant  the  instruc- 
tion. The  bailor  claimed  that  the  cattle  were 
to  be  kept  upon  a  particular  range,  and  the 
bailee,  while  admitting  that  to  be  the  con- 
tract generally,  claimed  that  by  express  di- 
rection of  the  bailor  the  cattle  were  to  be 
Icept  in  a  pasture  until  they  became  accus- 
tomed to  the  locality.  The  bailor  had  no 
knowledge  of  the  pasture  or  the  food  supply 
therein,  while  these  matters  were  all  within 
the  knowledge  of  the  bailee.  Moreover,  ac- 
cording to  the  bailee,  the  bailor  had  given 
such  directions  upon  the  representation  by 
the  bailee  that  the  pasture  was  a  suitable 
place,  supplied  with  sufficient  food  in  which 
to  properly  keep  the  cattle.  Under  these  cir- 
cumstances, the  law  imposed  upon  the  bailee 
the  duty  of  exercising  that  degree  of  care 
in  respect  to  the  property  which  a  man  of 
average  prudence  and  diligence  would  be- 
stow on  his  own  property  under  like  condi- 
tions and  circumstances,  and  which  the  law 
denominates  "ordinary  care."  The  care  thus 
required  Is  Illustrated  in  Schouler's  Bail- 
ments &  Carriers,  i  137,  as  follows:  "Let 
U9  take,  for  example,  a  ease  by  far'  the  most 
familiar  under  this  head  to  English  and 
American  courts,  namely,  that  of  a  horse 
hired  for  use.  Now,  unless  the  bailee  took 
the  animal  for  too  short  a  time,  or  under  a 
special  arrangement  whereby  the  bailor  was 
to  look  after  his  own  property,  he  ought  to 
provide  the  creature  regularly  with  proper 
food  and  drink,  afford  due  shelter  and  re- 
pose, and,  in  general,  take  reasonable  heed 
that  the  animal,  while  resting,  is  so  fastened 
up  that  it  may  not  readily  run  away  or  be 
stolen.  While  putting  the  horse  to  active  use 
be  should  not  harness  carelessly,  overload, 
overdrive,  be  heedless  of  what  he  perceives 
to  be  the  creature's  frailties,  nor  fall  to  sup- 
ply, prudently,  wants  essential  to  Its  health 
and  good  condition.  If  disease  or  bruise  be 
discovered  during  the  bailee's  term,  he  should 
be  discreet  in  its  treatment,  and  in  extremity 
call  In  some  farrier  or  expert;  or  else,  in- 
forming his  bailor  promptly,  throw  the  re-, 
sitouslbllity,  as  he  may  generally  do,  upon 
the  owner.  He  should  not  take  dangerous 
risks  of  travel.  During  bis  whole  term  of 
use  the  bailee  ought  to  act  honorably,  hu- 
manely, and  with  such  reasonable  regard  for 
preserving  the  animal's  value  unimpaired  as 
,  from  prudent  men  might  be  expected." 


Were  we  to  assume  that  the  pasture,  when 
the  cattle  were  first  placed  therein  by  di- 
rections from  the  bailor,  was  supplied  with 
sufficient  food  and  was  a  proper  place  In 
which  to  keep  them  until  they  had  been  ac- 
customed to  the  range,  nevertheless.  If  it  be- 
came apparent  to  a  reasonably  prudent  per- 
son that  the  subsequent  condition  of  the  pasf- 
ture,  by  reason  of  snow,  the  lack  of  food, 
or  other  causes,  rendered  It  an  unfit  and  im- 
proper place  In  which  to  keep  the  cattle.  It 
thereupon  became  the  duty  of  the  bailee  to 
take  proper  action  and  precaution,  such  as  a 
reasonably  prudent  person  would  take  under 
like  circumstances,  to  preserve  the  cattle  oiir 
impaired,  or  Inform  the  bailor  promptly  of 
the  changed  conditions  and  thereby  place  the 
responsibility  upon  the  latter. 

We  cannot  commend  the  complaint  as  a 
model  pleading.  It  contains  much  surplus- 
age, and  many  allegations  are  found  therein 
that  should  properly  be  embodied  In  a  rep- 
lication. However,  this  does  not  remove'  the 
prejudice  arising  from  th6  giving  of  errone- 
ous, inconsistent,  and  conflicting  instructions. 
If  all  the  facts  of  the  case  and  the  presump- 
tions arising  therefrom  show  that  the  loss 
of  the  cattle  was  due  to  some  special  cause 
which  ought  specially  to  excuse  the  bailee, 
or  that  the  latter  was  not  culpably  negligent, 
the  alleged  cause  of  action  fails  and  the 
plaintiff  cannot  recover;  otherwise,  he  can, 
the  bailment  and  loss  being  admitted.  Un- 
der such  circumstances.  It  would  l>e  wholly 
immaterial  as  to  which  of  the  parties  fur- 
nished the  proof.  But  that  Is  a  different 
matter  from  telling  the  Jury  that  the  proof 
of  certain  facts  devolves  upon  the  plaintiff 
when  the  law  presumes  their  existence  with- 
out proof,  unless  the  contrary  is  shown.  The 
plaintiff  was  undoubtedly  under  the  neces- 
sity of  establishing  his  case  by  a  fair  pre- 
ponderance of  the  evidence,  but  he  was  not 
called  upon,  under  the  facts  and  circum- 
stances, of  this  case,  to  assume  the  burden 
placed  upon  him  by  the  instructions. 

The  Judgment  is  reversed. 


CITT  OF  VICTOR  v.   SMILANICH. 
(Supreme  Court  of  Colorado.     April  7,  1913.) 

1.  Witnesses     (§     40*)— Competenot— ChiI/- 

DBEN— StATUTOET    PBOVISIONS. 

Rev.  St  19US,  {  T27S,  providing  that  chil- 
dren under  10  years  of  age,  who  appear  incapa- 
ble of  receiving  just  impressions  of  the  facts  or 
of  relating  them,  shall  not  be  Witnesses,  im- 
plies that  the  comiietency  of  a  child  under  the 
prescribed  age  to  testify  is  addressed  to  the 
sound  discretion  of  the  trial  court. 

[Ed.  Note.— For  other  cases,   see  Witnesses, 
Cent  Dig.  |§  97,  98 ;   Dec.  Dig.  i  40.*] 

2.  Appeal  and  Ebbor  (§  971»)— Discretion 
OP  Tbial  Court— Competenct  of  Chil- 
Aben  to  Testift— Review. 

The  determiaation  of  the  trial  court  wheth- 
er a  child  under  ten  years  is  competent  to  toi- 
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titf  will  not  be  disturbed  on  appeal,  unless  the 
trial  cour^  clearly  abnsfed  Ha  discretion.  ' 

flSd.  Note.— Per  other  cases,  see  Appeal  and 
Error,  Cent  Dfe.  H  S85:W«»7;  Dec.  Dig.  { 
»71.»] 

3.  WlTNMSKS       (S       40*)— COMPKTBNCY— CHIL- 
DBEN. 

The  action  of  the.  trial  court  in  admitting 
the  testimony  o£.a  hoy  about  six,  years  old,  who 
fairly  under«tood  the  obligation  of  an  oath  and 
the  facts  which-  he  detailed,  and  who  under- 
stood tliat  be  could  be  punished  if  be  did  not 
tell  the  truth,  was  not  an  abuse  of  discretion. 
[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §1  97.  98;  Dec.  Dig.  §  40.»] 

4.  Trial  m  139,  140*)— Credibility  of  Wit- 
nesses—QrKsTiON  rOK  JCBY. 

The  credibility  of  a  boy  under  10  years  of 
age  as  a  witness,  and  the  weight  to  be  given  to 
his  testimony,  in  view  of  bis  age,  are  for  the 
jury. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ii  33Si.  333,  334,  835,  388-341,  BBti ;  Dec. 
Dig.  il  139,  14a*] 

6.   WlTHESSBS     (f     409*)— CoNTBAOICnOH— E^- 

rxci. 

A  witness  may  be  contradliled  by  circum- 
stances as  well  as  by  statements  of  others  con- 
trary to  bis  own,  and  the  jui7  and  the  court 
fflay  nercise  their  own  judgment  as  to  the 
probative  value  of  his  testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i  1283;    Dec.  Dig.  t  409.*] 

6.  Explosives  <§  8*)— Neoliqence  ht  Keep- 
ing— Question  fob  Juby. 

Whether  caps  for  the  explosion  of  powder 
osed  in  excavating  a  trench  for  a  city  which 
boys  of  tender  years  secured  were  left  b^  em- 
ployte  of  the  city  at  the  door  of  a  shed  con- 
taining explosives  for  the  work,  and  whether 
the  employii  were  guilty  of  negligence  in  so 
doing,  so  as  to  render  the  city  liable  for  inju- 
ries to  a  boy  by  an  explosion  of  a  cap,  held,  un- 
der the  evidence,  for  the  jury. 

[ESd.  Note. — ^For  other  cases,  see  Explosives, 
Cent  Dig.  il  4,  5;  Dec.  Dig.  {  &*] 

7.  TBIAI,      (I      MS*)  —  ClBCUMSTAHTIAI.      EVI- 
DENCE—QUESTION   TOB   JUBY. 

Where  circumstantial  evidence  is  of  a  qa- 
ture  from  which  it  can  be  rpasonably  inferred 
tliat  it  contradicts  direct  testimony,  the  jury 
must  determine  the  weight  thereof. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  iS  342,  343;   Dec.  I>ig.  i  143.*] 

8.  Tbial  (J  143*)— Evidence— Submission  op 
Issues  to  Juby. 

Where  circumstantial  evidence  contradict- 
ing direct  and  positive  evidenre  is  of  sufficient 
stiength  to  justify  a  reasonable  inference  by 
reasonable  men  that  the  fact  in  dispute  is  es- 
tablished thereby,  the  issue  must  be  submitted 
to  the  jury. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  342,  343 ;  Dec.  Dig.  $  143.*] 

Appeal  from  District  Court,  Teller  Connty ; 
John  W.  Sheafor,  iTucIge. 

Action  by  Peter  Smllanlch  by  Gabriel 
Smllanlch,  his  next  friend,  against  the  City 
of  Victor.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Appellee,  as  plaintiff,  by  his  next  friend 
brought  suit  against  the  city  of  Victor  to 
recover  damages  sustained  by  the  alleged  neg- 
ligence of  the  latter.  The  trial  resulted  in 
a  verdict  and  judgment  in  favor  of  plaintiff 
In  the  sum  of  17,500,  from  which  the  defend- 
ant has  appealed. 


The  complaint  alleged,  In  substance,  that 
plaintiff  at  the  time  the  injury  was  sustained 
wajj  about  4%  years  6t  age;  that  at  this 
time  the  city  was  engaged  In  extending  Its 
municipal  water  system  by  constructing  a 
ditch  through  the  residence  district  adjacent 
to  the  city,  employing  laborers  for  that  pur- 
pose, who,  with  tools  and  explosives,  were 
removing  rocl^  and  soil  from  the  ditch ;  that 
plaintiff  resided  with  his  parents  in  the  vidu; 
ity  of  the  ditch;  that  many  other  small  chil- 
dren resided  in  the  same  neighborhood;  that 
defendant's  employes  engaged  in  excavating 
the  ditch  carelessly  and  negligently  permitted 
a  box  of  explosive  caps,  intended  to  explode 
with  great  force  when  struck  .with  a  bard 
instrument,  to  remain  where  the  children  of 
the  neighborhood.  Including  plaintiff,  could 
gather  them  up;  that  these  caps  were  of  an 
attractive  appearance,  and  enticing  to  plain- 
tiff as  playthings;  that  plaintiff  and  one  of 
^  playmates,  by  the  name  of  Willie  Vrar 
neslch,  not  knowing  the  dangerous  character 
of  the  caps,  and  having  access  thereto,  took 
a  number  of  the  caps ;  that  plaintiff  h^d  one 
of  them  In  his  hand,  and  WllUe,  not  knowhag 
the  danger  to  which  he  and  the  plaintiff  were 
exposed,  struck  tha  cap  with  a  rock,  causing 
it  to  explode,  whereby  plaintiff  was  grlevons- 
ly  Injured  In  particulars  spedfled.  For  an- 
swer the  defendant,  so  far  as  material  to 
consider,  denied  the  negligence  charged;  tbat 
Is,  denied  that  Its  employes  negligently  and 
carelessly  left  .explosive  caps  where  plaintiff 
and  other  children  would  bave  access  to 
them. 

The  evidence  established  that  l^alntia  at 
the  time  of  his  Injury  was  of  the  age  charged 
In  the  complaint,  apd  that  his  playmate,  Wil- 
lie, was  about  six  years  of  age;  that  Peter 
was  Injured  by  the  explosion  of  a  cap  com- 
monly used  to  explode  giant  powder;  and 
that  thereby  his  right  hand  was  torn  from 
his  wrist,  the  bone  in  the  thigh  of  his  right 
leg  broken,  and  his  flesh  and  muscles  badly 
lacerated.  The  evidence  further  establishes 
that  defendant  was  engaged  In  excavating 
the  trench  tot  Its  waterworks  system,  and 
that  In  prosecuting  this  work  Its  employes 
used  explosives,  Including  cape  of  the  char- 
acter in  question,  for  the  purpose  of  explod- 
ing giant  powder,  and  that  such  caps  will  ex- 
plode when  struck  by  a  hard  substance.  It 
also  appears  that  part  of  this  work  was  be- 
ing done  by  contractors,  who  had  contracts 
from  the  city,  and  gratuitously  by  owners  of 
property  In  the  vicinity,  all  of  whom  used 
explosives,  for  whose  conduct,  however,  the 
defendant  was  not  responsible.  The  tools 
and  explosives  used  by  the  employes  of  the 
city  were  kept  in  a  shed  near  the  residence 
of  the  parents  of  Peter,  which  was  kept  lock- 
ed, the  key  being  carried  by  one  of  them. 
Peter's  mother  testified  that  on  the  day  her 
boy  was  injured,  and  shortly  before  the  in- 
jury, she  heard  shooting  In  the  trench.    The 
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employes  of  the  city  were  engaged  In  working 
in  tbe  ditch  at  this  time.  These  parties  ad- 
mitted that  they  kept  explosives  in  the  shed 
mentioned,  which  were  used  in  excavating 
the  ditch ;  that  a  few  days  prior  to  the  time 
Peter  was  injured  they  had  brought  to  their 
work  a  round  tin  box  about  two-thirds  full 
of  caps.  A  full  box  contains  lOO  caps.  There 
was  testimony  to  the  effect  that  other  par- 
ties who  had  been  engaged  on  the  ditch,  ei- 
ther as  contractors  or  on  their  own  account, 
had  completed  their  work  nearly  a  mouth 
previous  to  the  injury,  and  that  they  had  not 
left  any  caps  on  the  work. 

Willie  was  called  as  a  witness  for  the 
plaintiff,  and  over  the  objection  of  the  de- 
fendant was  permitted  to  testify.  The  ob- 
jection urged  was  his  age,  which,  at  the  time 
of  the  trial,  was  about  6%  years.  On  his 
voir  dire  he  was  examined  by  counsel  for 
both  sides,  and  by  the  court,  by  a  Une  of 
questions  Intended  to  elicit  his  understand- 
ing of  the  obligations  of  an  oath,  and  also  his 
Intelligence,  after  which  the  objection  was 
overruled.  Prom  this  examination  it  appears 
he  had  some  Idea  of  the  obligation  of  an 
oath,  that  he  understood  he  could  be  pun- 
ished If  he  did  not  tell  the  truth,  and  that 
he  was  fairly  intelligent  for  a  boy  of  his  age. 
He  testitied  that  he  and  Peter  found  the  caps 
In  a  tin  box  just  outside  the  door  of  the  shed, 
whore  the  tools  and  explosives  were  kept  by 
the  city's  employes  engaged  on  the  ditch,  and 
Just  prior  to  the  time  Peter  was  injured,  and 
that  Peter  held  one  of  the  caps  in  his  hand, 
which  the  witness  struck  with  a  rock.  Short- 
ly after  the  explosion  about  35  caps  were 
taken  from  Willie's  pocket,  which  he  said 
he  found  in  the  box  at  the  door  of  the 
shed,  and  quite  a  number  were  found  on  tbe 
ground  in  the  immediate  vicinity  of  where 
the  injury  occurred.  This  witness  further 
testitied  that  he  never  got  caps  out  of  an 
empty  house,  nor  from  under  the  sidewalk, 
and  that  all  the  caps  he  ever  got  he  took 
from  the  box  by  the  door  of  the  shed.  There 
was  also  testimony  tending  to  prove  that 
AVIllle  could  not  have  secured  the  caps  about 
the  residence  of  his  parents,  as  explosives 
were  not  kept  there.  It  appears  that  the 
employe's  of  the  city  could  not  have  used  In 
the  prosecution  of  their  work  but  a  few  caps 
each  day.  One  of  the  employfe  of  the  city 
testified  that  there  were  no  caps  In  the  shed 
on  the  day  Peter  was  injured,  that  neither 
he  nor  his  coemployC  used  any  explosives  on 
that  day,  and  that  he  did  not  leave  any  caps 
lying  around,  or  the  box  containing  the  caps, 
at  the  door  of  the  shed,  and  that  three  days 
before  he  had  taken  the  unused  caps  to  his 
house.  The  testimony  of  the  other  employe 
was  to  the  same  effect.  At  the  conclusion  of 
the  testimony  on  the  part  of  plaintiff,  a  mo- 
tion for  a  directed  verdict  was  lnteri>oscd  by 
the  defendant,  which  was  overrnU'd.  A  .sim- 
ilar motion  was  interposed  by  defendant  at 
the  time  the  testimony  on  both  sides  was  con- 


cluded, which  was,  also,  denied.  After  tbe 
verdict  the  defendant  made  a  motion  for  a 
new  trial,  and  also  for  a  judgment  non  ob- 
stante veredicto,  both  of  which  were  over- 
ruled. 

Edward  J.  Bonghton,  of  Cripple  Creek,  and 
W.  M.  Alter,  of  Victor,  for  appellant  3.  E. 
Ferguson,  of  Cripple  Creek,  and  Wm.  Mel- 
lon, of  Victor,  for  appellee. 

OABBERT,  J.  (after  stating  the  facts  as 
above).  The  contention  of  counsel  for  the 
city  is  (1)  that  Willie  should  not  have  been 
permitted  to  testify;  and  (2)  that  the  evi- 
dence is  insufficient  to  sustain  the  verdict, 
because  it  falls  to  establish  negligence  of 
the  city. 

[1]  Our  statute  (section  7273,  R.  S.  1908) 
provides  that  "children  under  ten  years  of 
age  who  appear  Incapable  of  recrivlng  Jnat 
Impressions  of  the  facts  respecting  which 
they  are  examined,  or  of  relating  them  tru- 
ly," shall  not  be  witnesses.  This  provlalon 
does  not  apply  to  all  children  under  10  years 
of  age,  but  only  to  those  under  that  age  who 
"appear  incapable  of  receiving  Just  impres- 
sions of  the  facts  respecting  which  they  are 
examined,  or  of  relating  them  truly."  This 
language  clearly  implies  that  the  competen- 
cy of  a  chUd  as  a  witness  under  the  prescrib- 
ed age  is  a  question  addressed  to  the  sound 
discretion  of  the  trial  court  to  determine. 

[2]  When,  therefore,  the  trial  court  has  de- 
termined this  question,  it  will  not  be  disturb- 
ed on  review,  unless  it  appears  from  the  ex- 
amination of  the  child  on  Its  voir  dire  or  its 
testimony  that  the  trial  court  clearly  abused 
its  discretion.  State  v.  BIythe,  20  Utah,  378, 
58  Pac.  1108;  People  v.  Swist,  136  Cal.  520, 
69  Pac.  223;  Wheeler  v.  United  States,  159 
U.  S.  523,  16  Sup.  Ct.  93,  40  li.  Ed.  244;  State 
V.  Juneau,  88  Wis.  180,  50  N.  W.  580,  24  I* 
R.  A.  857,  43  Am.  St.  Rep.  877;  People  ▼. 
Walker,  113  Mich.  367,  71  N.  W.  641. 

[31  From  the  record  before  us  it  appears 
the  boy  understood  that  as  a  witness  he  was 
required  to  tell  the  truth,  that  he  could  be 
punished  if  he  did  not  and  that  he  had  a 
fair  understanding  of  the  obligation  of  an 
oath,  and  the  facts  which  he  detailed;  and 
hence  it  does  not  appear  tbe  trial  Judge 
abu.sed  his  discretion  In  permitting  him  to 
testUy. 

[4]  The  credibility  of  the  boy  as  a  wit- 
ness and  the  weight  to  be  given  his  testi- 
mony, considering  his  age,  was  for  the  Jury 
to  consider  and  determine. 

[5-8J  The  vital  question  of  fact  in  the  case 
was  whether  the  caps  which  the  boys  secur- 
e<l  were  left  by  the  employes  of  the  city  at 
the  door  of  the  shed.  Counsel  for  defendant 
Insist  this  must  be  resolved  in  favor  of  tlie 
clly,  for  the  reason  that  the  testimony  of  its 
employes  to  the  effect  that  they  did  not  leave 
theui  there  or  at  any  place  where  the  boys 
could  have  access  to  them,  was  not  contra- 
dicted or  Impeached.    The  sufficiency  «(  tbe 
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evidence  to  justify  the  submission  of  the  ease 
to  the  Jury  was  determined  by  the  trial 
conrt  contrary  to  the  contention  here,  by 
OTerruling  a  motion  of  defendant  for  a  di- 
rected verdict  at  the  conclusion  of  the  plain- 
tiff's testimony,  and  by  also  overruling  a  sim- 
ilar motion  when  all  the  testimony  was  in. 
Tile  jury  resolved  the  fact  In  dispute  In  fa- 
vor of  the  plaintiff,  and  the  trial  judge  re- 
fused to  disturb  this  finding  by  overruling 
a  motion  for  a  new  trial,  and  a  motion  for 
a  Judgment  non  obstante  veredicto. 

There  Is  testimony  that  the  caps  were 
found  by  the  boys  at  the  door  of  the  shed 
In  which  the  city's  employes  stored  explo- 
sives used  In  excavating  the  ditch,  and  the 
jury  must  have  found  this  to  be  the  fact. 
The  employes  say  they  did  not  leave  them 
there;  and,  although  this  testimony  Is  not 
directly  controverted,  the  Jury  must  have 
determined  they  did,  and  the  trial  judge  has 
ruled  that  the  evidence  was  sufflclent  to  not 
only  submit  this  question  to  the  jury,  but 
also  sufflclent  to  Justify  this  finding  of  fkict 
by  them.  It  do*8  not  always  follow  that 
because  positive  testimony  of  a  witness  is 
not  directly  controverted  that  a  Jury  must 
treat  such  evidence  as  true.  A  witness  may 
be  contradicted  by  circumstances,  as  well  as 
by  statements  of  others  contrary  to  his  own. 
In  such  cases  neither  courts  nor  juries  are 
bound  to  refrain  from  exercising  their  own 
judgment  as  to  the 'probative  value  of  his 
testimony.  80  Ency.  lOeS.  There  is  testi- 
mony that  the  <Mps  were  found  by  the  boys 
in  a  box  correstjonding  with  the  one  which 
the  employes  admitted  they  purchased  con- 
taining caps.  The  number  of  caps  In  this 
box,  bearing  in  mind  that  85  were  found  In 
Willie's  pocket  which  he  says  he  took  out  of 
the  box.  with  the  number  found  on  the 
ground  Immediately  after  the  explosion,  tal- 
lies approximately  with  the  number  not  used. 
There  is  testimony  that  the  employes  were 
using  explosives  the  morning  of  the  injury, 
although  they  deny  it  The  caps  were  found 
where  they  might  have  been  placed,  and  in- 
advertently left,  in  unlocking  and  locking  the 
door  of  the  shed.  There  la  evidence  that 
all  the  explosives  used  by  others  in  excavat- 
ing the  ditch  had  been  removed  about  one 
month  previous  to  Peter's  Injury.  These  are 
circumstances  tending  to  contradict  the  pos- 
itive testimony  of  the  city's  employes,  for 
the  reason  that  from  the  testlmoiny  as  a 
whole  they  tend  to  prove  that  the  caps  the 
boys  found  belonged  to  the  city,  and  that  it 
was  not  altogether  Improbable  they  had  been 
left  (no  donbt.  Inadvertently)  at  the  door  of 
the  shed  by  the  employes  of  the  city,  as  no 
one  else  would  have  been  likely  to  leave 
them  at  that  place.  When  circumstantial 
evidence  is  of  a  nature  from  which  it  can 
be  reasonably  Inferred  that  it  contradicts 
the  direct  and  positive  testimony  of  wit- 
nesses, it  is  the  province  of  the  jury  to  de- 
termine the  weight  to  which  such  evidence 


is  entitled.  United  States  v.  Pacific  Express 
Co.  (D.  C.)  15  Fed.  867.  In  many  instances 
evidence  to  establish  a  fact  is  circumstantial. 
If  It  Is  of  sufficient  strength  and  force,  con- 
sidering the  surrounding  circumstances  and 
conditions,  to  justify  a  reasonable  and  well- 
grounded  inference  by  reasonable  men  that 
the  fact  In  dispute  is  thus  established,  the 
question  should  be  left  to  the  jury  to  deter- 
mine. C.  &  F;  Lumber  Co.  v.  D.  &  E.  G.  R. 
R.  Co.,  17  Colo.  App.  275,  68  Pac.  670;  Colo. 
Midland  Ry.  Co.  v.  Snider,  38  Colo.  351,  88 
Pac.  453. 

Tested  by  these  rules,  we  think  the  trial 
court  was  right  in  submitting  the  question 
of  the  alleged  negligence  of  the  employes  of 
the  city  to  the  jury  to  determine,  and  that 
their  finding  on  the  subject  is  Justified  by 
sufficient  substantial  evidence  to  sustain  it 

The  Judgment  of  the  district  court  is  af- 
firmed. 

Judgment  affirmed. 

MUSSER,  C.  J.,  and  HIUj^  J.,  concur. 


POWERS  v.  CITY  OF  BOULDER. 
(Supreme  Co.urt  of  Colorado.     April  7,  1913.) 

1.  Pleaoinq  (§  406*>-^nJEOT[ONS— AUBIOO- 
ITY— Waiver. 

Wh^re  an  allegation  in  a  complaint  is  am- 
bif^QOUs,  but  no  motion  is  made  to  have  it  made 
more  ipecific,  and  no  demurrer  to  filed  on  sqoh 
ground,  the  ambiguity  is  waived. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  1355-1359,  1361-1365,  1367- 
1374,  1386 ;   Dec  EHg.  §  40a»] 

2.  Municipal  Cokporatiohs  (§  741*)— Ac- 
tion AoAiNBT  City— Pkbliminaky  Noncis — 
Sbrvice— SusnciBNcY. 

A  complaint  in  an  action  against  a  city  for 
injuries  alleged  that  plaintlBE  caused  a  written 
notice  Of  the  accident  to  be  served  on  defendant 
by  serving  the  same  on  its  mayor,  who  at  the 
time  informed  plaiatiS  that  be  would  accept 
service  for  and  on  behalf  of  the  defendant,  and 
that  plaintiff  need  not  serve  any  other  notice 
on  any  other  officer,  and  that  the  city  and  the 
mayor,  council,  ancl  cleric  had  full  notice  of  the 
accident  and  plaintiff's  injuries  in  their  official 
cnpacity  within  90  days  thereafter,  and  acted 
thereon  in  their  official  capacity.  Held,  that 
such  allegation  showed  a  substantial  compli- 
ance with  Rev.  St.  1908,  §  6661,  providing  that 
no  action  for  personal  injury  against  a  city  on 
account  of  negligence  shall  be  maintained  un- 
less written  notice,  eitc,  la  given  to  the  clerk  of 
the  city,  or  recorder  of  the  town,  within  00 
days,  etc. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1562;  Dec.  Dig.  g 
741.*] 

Hill,  Garrlgues,   and  White,  JJ.,  dissenting. 

En  Banc.  Error  to  District  Ckturt,  Boulder 
County ;  Harry  P.  Gamble,  Judge. 

Action  by  G.  A.  Powers  against  the  City  of 
Boulder.  From  a  judgment  sustaining  a  de- 
murrer to  the  complaint,  plaintiff  brings 
error.    Reversed. 

F.  T.  Johnson,  of  Denver,  and  J.  M.  Esslng- 
ton,  of  Boulder,  for  plaintiff  in  error.  J.  T. 
Atwood,  of  Boulder,  for  defendant  In  error. 


>For  otner  cases  see  same  topic  and  Bectlon  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Inaezes 
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SCOTT,  J.  This  la  an  action  upon  the 
imrt  of  the  plaintiff  on  account  of  i)ersonal 
Injuries  alleged  to  have  been  sustained  by 
him  by  reason  of  certain  acts  of  negligence 
upon  the  part  of  the  defendant  dty.  A  gen- 
eral demurrer  to  the  amended  complaint 
was  sustained  by  the  trial  court.  The  plain- 
tiff elected  to  stand  upon  his  amended  com- 
plaint, and  the  ruling  of  the  court  sustaining 
the  demurrer  is  the  only  question  presented, 
and  this  Is  confined  to  the  allegations  as  to 
service  of  notice  of  the  injury  required  by 
the  statute.  The  allegation  of  the  amended 
complaint  in  this  particular  Is  as  follows: 
"That  on  or  about  August  24,  1911,  plaintiff 
caused  a  written  notice  of  said  accident  to 
be  served  upon  the  defendant  by  serving  the 
same  upon  its  mayor,  respectively,  setting 
forth  the  time,  place,  and  cause  of  said  in- 
juries, and  plaintiff  further  alleges  that  at  the 
time  of  said  service  plaintiff  was  informed 
by  said  mayor  that  he,  the  said  mayor,  would 
accept  service  of  said  notice  fOr  and  in  be- 
half of  said  defendant,  and  that  plaintiff 
need  not  serve  any  other  or  further  notice 
upon  any  other  officer  of  said  city,  all  of 
which  plaintiff  relied  upon  as  being  sufficient 
and  valid  in  every  way  so  far  as  serving  any 
other  or  farther  notice  was  concerned,  and 
plaintiff  alleges  upon  information  and  belief 
that  as  a  matter  of  fact  the  said  city  and  its 
dnly  constituted  authorities,  consisting  of  its 
mayor,  board  of  council,  and  clerk  thereof, 
had  full  notice  of  said  accident  and  plaintiff's 
injuries  arising  therefrom  in  their  official 
capacity  within  90  days  from  the  happening 
thereof,  and  duly  acted  thereon  In  their  offi- 
cial capacity." 

Revised  Statutes  of  1908,  I  6661,  provides: 
"No  action  for  the  recovery  of  compensation 
for  personal  injury  or  death  against  any  city 
of  the  first  or  second  class,  or  any  tow^n,  on 
account  of  its  negligence,  shall  be  maintained 
unless  written  notice  of  the  time  and  place 
and  cause  of  Injury  is  given  to  the  clerk  of 
the  city  or  recorder  of  the  town  by  the  per- 
son injured,  his  agent  or  attorney,  within 
ninety  days,  and  the  action  is  commenced 
within  two  years  from  the  occurrence  of  the 
accident  causing  the  injury  or  death.  But 
the  notice  given  under  the  provision  of  this 
act  shall  not  be  deemed  Invalid  or  insufficient 
solely  by  reason  of  any  inaccuracy  In  stat- 
ing the  time,  place,  or  cause  of  Injury;  Pro- 
vided, it  Is  shown  that  there  was  no  Intention 
to  mislead  and  that  the  dty  council  or  board 
of  trustees  was  In  fact  not  misled  thereby." 

There  is  no  objection  that  the  notice  was  not 
In  writing,  nor  that  It  was  not  in  all  respects 
sufBclent,  nor  that  It  was  not  sen-ed  within 
the  time  provided,  but  only  that  it  was 
served  on  the  mayor  of  the  dty  rather  than 
the  dty  clerk,  as  provided  by  tlie  statute. 
Wd  such  allegation  of  service  upon  the 
mayor,  when  considered  with  the  additional 
Allegation  as  to  official  consideration  by  the 
coustltuted  authorities,  meet  the  substantial 
requirement  of  th6  statute?    The  complaint 


In  addition  to  service  of  the  notice  upon  the 
mayor  alleged  "that  the  mayor,  clerk  and 
board  of  aldermen  all  had  full  notice  of  tlie 
acddent  and  plaintiff's  injuries  in  their  offi- 
cial capadty  within  ninety  days  thereafter, 
and  that  the  mayor  declared  at  the  time  of 
the  service  on  him,  that  no  further  notice 
would  X>e  required."  There  Is  no  chilm  that 
the  city  coundl  did  not  have  full  or  sufficient 
notice,  or  that  they  did  not  act  on  It  The 
defendant  rests  solely  upon  the  technlctU 
contention  that  the  service  was  not  made 
upon  the  city  clerlt  as  designated  by  the 
statute,  but  who  by  the  very  nature  of  things 
could  perform  no  other  duty  in  the  matter 
than  to  present  it  to  the  mayor  and  council, 
who  were  vested  with  authority  to  act  in  the 
premises. 

[t]  It  may  be  conceded  that  the  part  of 
the  complaint  wherein  it  is  said  that  the 
mayor,  board  of  coundl,  and  clerk  all  "had 
full  notice  of  said  acddent  and  plaintiff's 
injuries  arising  therefrom,  in  thdr  offidal 
capadty,  witliln  ninety  days  from  the  hap- 
pening thereof,  and  duly  acted  thereon  In 
their  offidal  capacity."  was  ambiguous,  and 
that  the  court  may  Iiave  well  sustained  a 
motion  to  make  the  complaint  more  spedfic, 
definite,  and  certain  in  that  particular,  or 
Itave  sustained  a  demurrer  upon  such  ^>ecific 
ground;  but  no  such  motion  or  demurrer 
was  presented,  and  thwefore  the  right  to 
attack  the  complaint  on  the  ground  of  sucb 
ambiguity  was  waived.  The  complaint  was 
not  for  this  reason  alone  subject  to  general 
dimurrer.  Under  these  circumstances,  the 
complaint  may  be  construed  to  charge  that 
the  mayor,  clerk,  and  coundl  were  In  fact 
presented  with  the  notice  so  served  on  the 
mayor,  and  that  they  acted  offldally  thereon, 
and  wltiiln  the  time  required  by  law.  If  so. 
then  every  purpose  of  the  notice  was  accom- 
plished. 

12]  It  IB  true  that  servlca  of  a  sufficient 
notice  on  the  clerk  would  have  bound  the 
dty  In  that  respect,  even  though  he  may 
not  have  presented  It  to  the  mayor  and  coun- 
cil at  all.  But  the  sole  purpose  of  the  statute 
is  to  give  the  mayor  and  coundl  notice  of 
the  dalm  of  damage  for  the  specific  injury 
within  the  designated  time,  so  that  they 
may  have  opportunity  to  take  offidal  action 
thereon,  and  to  property  protect  the  interests 
of  the  dty. 

In  the  case  of  City  of  Grand  Forlcs,  15.? 
Fed.  532,  83  C.  O.  A.  554,  it  was  held  by  the 
United  States  Circuit  Court  of  Apiieahj, 
where  such  notice  was  required  by  the  stat- 
ute to  be  presented  to  the  mayor  and  dty 
council,  that  the  presentation  of  such  no- 
tice to  the  city  auditor  was  a  sufficient  com- 
pliance with  the  statute,  and  the  court  there 
said:  "A  brief  reference  to  the  statutes  and 
decisions  of  North  Dakota  will  serve  to  show 
that  the  filing  of  the  claim  with  the  auditor 
was  a  presentation  of  it  to  the  mayor  and 
council  within  the  meaning  of  the  law.  The 
mayor  and  common  council  of  each  dty  is 


Digitized  by  V^OOQ IC 


Colo.) 


POWERS  V.  CITY  OF  BOULDER 


397 


constituted  a  board  of  audit  of  such  city. 
Section  2171,  Rev.  Code  1899.  The  city 
cooncU  Gonsista  of  the  mayor  and  aldermen. 
Section  2172,  Rev.  Code  1899.  Only  the 
writing  signed  by  the  plaintiff  and  properly 
verified  is  contemplated  by  section  2172,  su- 
pra.  When  so  executed  and  verified,  it  is  to 
be  presented  to  the  mayor  and  council  'for 
audit  and  allowance.'  Section  2174.  Giving 
due  consideration  to  tliese  provlslona  of  the 
statutes  considered  collectively,  we  canncrt 
agree  with  counsel  for  the  city  that  the  claim 
should  have  been  presented  to  the  mayor  sep- 
arately from  the  council.  The  claim  qaan- 
ifestly  should  be  so  presented  to  the  body 
authorized  to  audit  it  as  to  secure  the  at- 
tention of  that  body,  and,  wlien  it  is  done, 
it  would  seem  that  the  requirement  of  the 
statute  has  been  compiled  with." 

To  the  same  effect  is  Fyke  v.  City  of 
Jamestown,  by  the  Supreme  Court  of  North 
Dakota,  15  N.  D.  157,  107  N.  W.  358,  con- 
struing the  same  statute.  The  facts  in  that 
case  were  as  follows:  "He  presented  one 
copy  to  the  mayor  and  one  copy  to  the  city 
auditor.  The  copy  presented  to  the  mayor 
was  delivered  at  his  office.  The  copy  deliv- 
ered to  the  auditor  was  delivered  upon  the 
street  Accosting  that  officer,  be  inquired 
wtiether  he  was  the  dty  auditor,  and,  receiv- 
ing an  affirmative  answer,  he  gave  him  the 
copy,  informed  him  what  it  was,  and  stated 
that  he  detslred  to  have  it  presented  at  the 
next  meeting  of  the  city  council.  The  claim 
was  addressed:  'To  the  City  Council  of  the 
City  of  Jamestown,  N.  D.*  The  mayor  tes- 
tified that  he  submitted  the  copy  he  received 
to  Mr.  Thorp,  the  city  attorney.  He  also  tes- 
tified that  the  notice  was  not  dlsoussed  or 
presented  to  the  council  at  any  time.'  Two 
aldermen  testified  to  the  same  effect  The 
present  city  auditor  testified  that  lie  could 
find  no  copy  of  the  claim  among  the  records 
and  no  entry  In  reference  thereto.  The  au- 
ditor to  whom  the  claim  was  presented  died 
in  the  following  December."  Commenting 
upon  this,  the  court  said:  "We  are  of  opin- 
ion that  the  presentation  was  sufficient.  The 
manifest  purpose  of  the  statute  is  to  protect 
cities  from  the  unnecessary  expense  and  the 
annoyance  of  legal  proceedings  until  claims 
against  them  can  be  investigated.  The  per- 
son injured  must  preisent  his  claim  within 
flO  days  from  the  date  of  the  injury,  during 
which  period  the  facts  are  fresh  and  ascer- 
tainable. The  city  is  given  60  days  there- 
after in  which  to  inform  itself  as  to  the 
merits  of  the  claim  and  determine  whether 
it  will  audit  and  allow  it  If  not  allowed 
at  the  end  of  that  period,  the  party  injured 
may  pursue  his  remedy  by  action." 

The  Mlmiesota  statute  requires  such  no- 
tice to  be  given  to  the  city  council  or  other 
governing  body.  In  Lyons  v.  City  of  Red 
Wing,  76  Minn.  20,  78  X.  W.  868,  the  notice 
was  left  with  the  clerk  who  read  It  to  the 
council.  This  was  held  to  be  a  sufficient 
compliance  wltb  the  statute. 


In  Wormwood  v.  City  of  Waltham,  144 
Mass.  184,  10  X.  E.  800,  the  law  required  the 
notice  to  be  given  to  the  mayor,  clerk,  or 
treasurer.  The  notice  was  given  to  an  al- 
derman, and  was  afterward  read  to  the 
board  of  aldermen.    This  was  held  sufficient 

In  Janse  v.  City  of  Boston,  201  Mass.  348, 
87  N.  E.  633,  construing  the  same  statute,  it 
appears  that  one  acting  for  the  plaintiff 
handed  the  notice  to  a  person  in  the  clerk's 
office,  and  asked  that  it  be  Iiahded  to  the 
clerk;  the  person  saying,  "All  right"  This 
was  held  to  be  good.  So  in  this  case  if  the 
notice  was  handed  to  the  mayor,  and  if  such 
notice  was  officially  considered  by  the  mayor, 
clerk,  and  council,  what  important  difference 
can  it  make  to  the  defendant?  Every  pur- 
pose of  the  law  was  thus  accomplished  and 
to  hold  that  the  plaintiff  must  hand  the 
notice  to  the  clerk  personally  in  order  to 
substantially  comply  with  the  statute  is  to 
demand  form  and  Ignore  substance. 

If  the  allegations  in  the  amended  com- 
plaint as  herein  construed  are  sustained  by 
the  proof,  then  the  notice  in  this  case  was 
sufficient 

The  demurrer  should  have  been  overruled, 

The  Judgment  Is  reversed  and  the  case  re- 
manded for  further  proceedings  In  accord 
with  this  opinion. 

GABBEBT,  J.  (concurring).  There  la  an 
additional  reason  why  the  judgment  should 
be  reversed.  The  plaintiff's  cause  of  action 
is  the  alleged  negligence  of  the  city.  In  or- 
der to  maintain  bis  action,  unless  legally  ex- 
cused, he  is  required  to  give  the  statutory 
notice.  The  purpose  of  this  notice  Is  to  af- 
ford the  municipal  authorities  opportunity 
to  investigate  his  claim,  and  take  steps  to 
protect  the  dty.  It  is  therefore  solely  for 
the  benefit  of  the  dty,  and  service  upon  the 
offidal  designated  in  the  statute  may  be 
waived.  In  my  opinion  the  complaint  alleges 
facts  from  which  it  appears  that  service  of 
notice  upon  the  clerk  was  waived. 

WHITE,  J.  (dissenting).  I  think  the  giv- 
ing of  the  notice  of  injury  in  the  form  and 
in  the  manner  prescribed  by  statute,  and  up- 
on the  iJerson  designated,  is  a  condition  pre- 
cedent to  the  right  of  plaintiff  to  maintain 
Ills  action,  and,  that  the  complaint  having 
failed  to  allege  such  facts,  the  demurrer 
thereto  was  properly  sustained.  In  City  of 
Denver  v.  Sauleey,  6  Colo.  App.  420,  422, 
38  Pac.  1008,  1099,  it  is  said:  "The  notice 
must  not  only  contain  all  the  things  the  stat- 
ute requires,  but  it  must  be  served  on  the 
persons  which  the  law  designates,  and  In  the 
way  specified,  if  the  statute  be  spedflc  in 
this  particular.  »  »  •  The  iniportiince  of 
making  the  service  on  the  proper  person  has 
been  a  matter  of  judicial  considenitlon,  and 
it  hns  nccordiiigly  been  adjudged  that,  where 
the  service  nmst  lie  ui)on  a  trustee  or  upon  a 
mayor  or  upon  a  couiidl.  Rer\-ioe  upon  the 
clerk,  even  though  he  be  one  of  tiie  prlndpul 
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officers  of  the  corporation,  Is  not  such  a  com- 
pliance with  the  provision  as  to  permit  the 
maintenance  of  the-  suit"— citing  Nichols  v. 
City  of  Boston,  98  Mass.  39,  QZ  Am.  Dec. 
132;  Underbill  v.  Town  of  Washington,  4C 
Vt  767;  Wade  on  the  Law  of  Notices,  S§ 
1312,  1313.  And  in  28  Cyc.  p.  1409,  It  Is 
said  that:  "Service  of  notice  or  presentation 
of  the  claim  must  be  made  tn  the  liianner 
prescribed  by  the  statute;  or.  If  not  pre- 
scribed, then  as  provided  by  general  law  for 
the  service  of  notice,  and  within  the  time  pre- 
scribed. The  notice  or  statement  must  be 
served  upon  or  presented  to  the  board  or 
officers,  designated  in  the  statute  to  be  noti- 
fied, such  as  the  corporation  counsel,  or  dty 
council."  It  may  be  that  If  the  city  cleric 
and  council  were,  in  fact,  presented  with  the 
notice  within  the  time  limited  by  the  statute, 
It  would  be  a  sufficient  service  upon  the 
clerk,  though  It  had  actually  been  brought 
before  him  by  the  mayor.  But  I  am  unable  to 
find  In  the  complaint  any  fact  alleged  that 
would  warrant  the  coiicluslon,  or  even  In- 
ference, that  these  things  occurred.  How  It 
can  be  said  that  the  allegation  "that  the 
mayor,  clerk  and  board  of  aldermen  all  had 
full  notice  of  the  accident  and  plaintiffs 
Injuries  In  their  official  capacity  within  nine- 
ty days  thereafter"  "may  be  construed  to 
charge  that  the  mayor,  cleric  and  council 
were-  in  fact  presented  with  the  notice  so 
served  on  the  mayor"  Is  beyond  my  compre- 
hension. Neither  can  I  conceive  that  there 
ia  anything  ambiguous  In  the  language  quot- 
ed from  the  complaint.  How  can  It.be  said 
that  an  allegation  that  certain  persons  "had 
full  notice  of  the  accident  and  plaintiff's 
injuries  In  their  official  capacity"  is  In  any 
wise  ambiguous?  There  Is  not  the  slightest 
Intimation  in  such  allegation  that  the  notice 
of  the  injury  required  by  the  statute  as  a 
condition  precedent  to  plaintiff's  right  to 
maintain  the  action  had  ever  been  brought 
before  the  clerii  or  the  council,  or  that  they 
had  Icuowledgo  of  its  existence.  It  is  said 
In  the  opinion  that  "there  Is  no  claim  that  the 
dty  couudl  did  not  have  full  or  suffident  no- 
tice, or  that  they  did  not  act  on  It"  The 
very  fact  that  a  demurrer  was  filed  to  the 
complaint  upon  the  ground  that  It  failed  to 
state  facts  sufficient  to  constitute  a  cause 
of  action  in  respect  to  the  service  of  the  no- 
tice Is  essentially  a  claim  that  the  dty  did 
not  have  full  and  suffident  notice  to  make 
It  liable  under  the  statute.  Moreover,  that 
which  the  statute  required  the  plaintiff 
should  do,  as  a  condition  precedent  to  main- 
tain his  cause  of  action,  cannot  be  l^ally 
excused  by  the  courts,  even  though  the  lat- 
ter should  think  the  requirement  harsh  or 
unwise.  To  do  so  Is  to  annul  legislation  and 
determine  the  rights  of  litigants,  not  In  ac- 
cordance with  the  law  of  the  land,  but  as  the 
court  thiuks  the  law  should  be. 

I  am  authorized  to  state  that  Mr.  Justice 


HILL  and  Mr.  Justice  GAKRIGUES  concur 
In  the  views  I  have  herein  expressed. 

GARRIGUES,  J.  (dissenting).  I  cannot 
agree  with  the  majority  opinion.  I  think 
service  of  the  notice  required  by  statute 
to  be  made  upon  the  clerk  before  bri  aging 
suit  Is  a  condition  precedent  to  the  right  to 
Itring  the  action.  The  Legislature  having  the 
power  to  deny  the  right  to  bring  the  suit 
could  prescribe  the  conditions  under  which 
It  could  be  brought  In  my  opinion  Denver 
V.  Saulcey,  6  Colo.  App.  420,  38  Pac.  1098, 
is  dedslve  of  this  case.  It  is  tliere  said  on 
page  422  of  5  Colo.  App.,  on  page  1098  of  88 
Pac. :  "The  charters  of  nearly  all  dtles  contain 
a  provision  like  that  found  in  the  charter 
of  this  dty.  In  providing  satisfactory  plans 
for  munldpal  government  It  seems  to  have 
been  found  expedient  to  attach  this  require- 
ment as  a  condition  precedent  to  the  general 
right  which  the  Injured  person  Is  given  to 
recover  damages  for  such  alleged  wrongs. 
Since  the  right  to  sue  the  dty  Is  a  matter 
of  statute,  lawmakers  have  the  undoubted 
right  to  require  the  observance  of  these 
reasonable  conditions.  Wherever  similar  pro- 
visions have  come  before  the  courts  for  con- 
structicm,  it  has  been  almost  If  not  quite, 
universally  held  that  the  giving  of  the  notice 
In  the  form  and  in  the  manner  prescribed 
Is  a  condition  precedent  without  which  the 
plaintiff  may  not  maintain  his  action." 

I  am  authorized  to  state  that  Mr.  Justice 
HILL  and  Mr.  Justice  WHITE  concur  In 
this  dissenting  opinion. 


BECK  T.  SCHOOL  DIST.  NO.  2  IN  BENT 

COUNTY. 
(Supreme  Court  of  Colorado.    April  7,  1913.) 

Compromise  and  Settlement  (§  19»)— Con- 
TBACT  OF  SbitIiEmbnt— Mistake — Effect. 
A  contract  settling  a  contractor's  claim 
under  mutual  mistake  that  a  balance  of  $2,- 
285  only  was  due  liim,  whereas  the  amount  due 
was  $3,285,  will  be  reformed  at  his  suit 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement  Cent  Dig.  H  67,  71-75:  Dec. 
Dig.  §  19.»] 

Error  to  District  Court,  Bent  County; 
Henry  Hunter,  Judge. 

Action  by  Frank  J.  Beck  against  School 
District  No.  2,  in  the  County  of  Bent  and 
State  of  Colorado.  Judgment  sustaining  a 
demurrer  to  the  complaint  and  plaintiff 
brings  error.    Reversed  and  remanded. 

H.  L.  Lubers,  of  Denver,  for  plaintiff  to 
error.  Allen  M.  Lambright,  of  Las  Animas, 
for  defendant  In  error. 

MX'SSEB,  C.  J.  The  object  of  this  pro- 
ceeding Is  to  review  the  action  of  the  (iistrlct 
court  in  sustaining  a  general  demurrer  to  a 
complaint  filed  by  the  plaintiff  in  error,  and 
a  judgment  against  him  for  costs;  he  having 
elected    to    stand    on    the   complaint.     The 
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complaint  alleged  that  the  plaintiff  had  en- 
tered into  a  contract  with  the  school  district 
to  erect  a  scboolhouse  for  ?5,785,  setting  out 
the  contract;  that  the  plaintiff  erected  the 
schoolhoose,  and  thereafter,  on  the  26th  day 
of  May,  1910,  sent  to  the  directors  a  state- 
ment of  the  amount  due  him,  wherein  he 
stated  that  the  balance  unpaid  on  the  con- 
tract price  was  $2,285,  and  there  was  due 
him  for  extras  $100  and  for  damages  for  de- 
lay of  removal  of  the  old  building  and  ma- 
terial $100,  making  a  total  of  $2,485;  that 
on  May  27th,  believing  the  statement  render- 
ed and  sent  by  him  to  be  true,  he  wrote  a 
letter  to  the  school  board  ofteriug  to  accept 
$2,300  in  full,  providing  settlement  was  made 
at  once.  Then  comes  the  following  allega- 
tion: "That  on  the  4th  day  of  June,  A.  D. 
1910,  the  plaintiff  and  defendant  came  to  an 
accounting  and  settlement,  they  mutually  be- 
lieving the  statement  made  by  the  plaintiff 
to  the  defendant,  dated  the  26th  day  of  May, 
1910,  wherein  a  balance  of  $2,285  was  shown 
In  favor  of  the  plaintiff  on  the  contract  price 
for  the  said  building,  to  be  a  correct  state- 
ment of  the  balance  due,  and  both  parties, 
acting  in  that  belief,  thereupon  entered  Into 
a  written  settlement,  which  is  in  words  and 
figures  as  follows:"  Then  follows  the  con- 
tract of  settlement,  wherein  it  was  recited 
that  the  plaintiff  and  the  school  district, 
through  its  board  of  directors,  entered  into  a 
written  agreement  for  the  erection  of  the 
school  building ;  that  divers  sums  of  money 
had  been  paid  to  the  plaintiff  on  account  of 
the  contract;  that  divers  disputes  existed 
between  the  parties,  the  board  claiming  that 
the  contract  had  not  been  kept  by  the  plain- 
tiff, and  that  they  had  been  delayed  in  the 
use  of  the  building  and  thereby  greatly  dam- 
aged, and  that  they  became  liable  for  archi- 
tect's charges,  time,  and  expense,  and  had 
been  otherwise  damaged,  and  that  the  plain- 
tiff also  claimed  that  he  had  been  delayed 
with  his  work  by  the  failure  of  the  board  to 
remove  the  old  scboolhouse  and  furnish  ce- 
ment on  demand;  that  the  plaintiff  had  of- 
fered to  compromise  the  differences  and  to 
take  and  accept  the  sum  of  $2,386  in  full 
payment,  satisfaction,  and  discharge  of  all 
the  balance  due  on  account  of  the  amounts 
to  be  paid  under  the  said  contract,  and  all 
extras  and  damages  of  whatever  nature  and 
In  full  for  all  sums  due  him,  and  the  dis- 
trict had  accepted  the  compromise  offered. 
After  the  recital  of  these  matters,  the  con- 
tract stated  that  In  consideration  of  the 
premises  and  of  $1  to  each  party  In  hand 
paid  by  the  other,  and  In  consideration  of 
the  payment  of  $2,385  to  the  plaintiff,  the 
receipt  of  which  he  acknowledged,  each  par- 
ty acknowledged  that  settlement  in  full  had 
been  made  of  all  amounts  due  or  to  become 
dae  under  the  building  contract,  or  any  ex- 
tras or  damages.  In  whatever  manner,  aris- 
ing out  of  said  contract,  and  of  all  damages 
or  claims  held  by  said  district  against  the 


plaintiff  on  account  of  any  delays,  damages, 
or  default  in  any  manner,  and  the  parties 
released  and  discharged  each  other  from  all 
claims,  debts,  or  liabilities  whldi  existed  be- 
tween them. 

The  complaint  then  alleged  that,  since  the 
settlement,  the  plaintiff  had  discovered  error 
and  false  credit  given  the  district,  of  which 
he  was  Ignorant  at  the  time,  and  that  the 
statement  of  account  rendered  by  him,  show- 
ihg  a  balance  of  $2,285  unpaid  him  on  the 
contract  price,  was  error  and  wrong;  that 
the  balance  due  was  $3,285,  and  set  forth 
the  payments  made ;  that  the  error  arose  on 
the  part  of  the  plaintiff  through  the  fact  that 
he  was  erecting  another  scboolhouse  for  dis- 
trict No.  7,  and  had  received  a  payment  from 
that  district  of  $3,500,  and,  through  inad- 
vertence, error,  and  mistake,  mixed  the  ac- 
counts of  the  two  districts  and  had  given 
the  defendant  district  a  credit  of  $3,500, 
which  was  $1,000  more  than  he  bad  received 
from  it,  and  then  alleges:  "That  on  June  4, 
1910,  the  plaintiff,  believing  that  he  had  re- 
ceived from  the  defendant  the  sum  of  $3,500 
on  such  contract,  and  the  board  of  directors 
of  the  defendant  believing  that  they  had  paid 
such  sum  unto  the  plaintiff,  they  and  each 
of  them,  in  that  belief,  entered  into  said 
final  written  settlement  of  said  date;  and 
that  said  settlement  is  Incorrect  in  tluit  the 
balance  therein  should  have  been  $3,300  in 
favor  of  the  plaintiff  Instead  of  $2,300." 

The  complaint  then  goes  on  and  alleges 
that  as  soon  as  the  plaintiff  discovered  the 
error,  about  one  week  after  the  settlement, 
he  notified  one  of  the  directors  of  the  miB-> 
take  and  asked  that  it  be  corrected,  and  that 
the  defendant  pay  liim  the  further  sum  of 
$1,000;  that  from  time  to  time  thereafter 
he  had  demanded  of  the  several  directors 
tlie  payment  of  said  sum,  and  that  the  dlrec* 
tors  refused  to  correct  the  settlement  of  June 
4th.  Plaintiff  prayed  to  be  let  in  to  prove 
the  error  in  stating  the  account  and  in  the 
settlement  of  June  4th,  and  that  the  same 
be  corrected,  and  that  there  be  judgment 
against  the  defendant  for  $1,000,  with  Inter- 
est 

There  Is  so  doubt  that  the  complaint  al- 
leges that  the  settlement  of  June  4th,  evi- 
denced by  the  written  contract,  was  made 
upon  the  understanding  by  each  of  the  par- 
ties that  the  balance  due  on  the  contract  price 
was  $2,285,  and  that  It  alleges  that  both  par- 
ties were  mistaken  alwut  this,  and  that  the 
true  amount  unpaid  on  the  contract  price 
was  $3,285  instead  of  $2,285.  So  that  it  ap- 
pears from  the  complaint  that  the  compro- 
mise offer  made  by  the  plaintiff  and  its  ac- 
ceptance by  the  defendant,  and  the  written 
agreement  of  settlement  of  June  4th,  oc- 
curred without  consideration  by  either  of  the 
parties  of  this  difference  of  $1,000,  and  was 
based  upon  mutual  error  and  mistake.  There 
can  be  no  question  that  the  amount  nnpaid 
from  the  district  to  the  plaintiff  on  the  con- 
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tract  price  was  (tn  essential  element  to  be 
considered  In  the  settlement  of  the  controver- 
sy existing  between  them,  and  that  the  com- 
plaint alleges  that  there  was  a  mistake  made 
as  to  this  element  In  1  Page  on  Contracts, 
i  71,  it  Is  said  that  it  is  substantially  un- 
questioned that  the  general  rule  is  that  a 
contract  entered  Into  because  of  mistake  as 
to  an  essential  element  is  void.  Perhaps  it 
la  better  to  say  that  the  general  rule  is  that 
a  contract  entered  Into  because  of.  a  mistake 
as  to  some  essential  element  may  be  avoid- 
ed in  a  proper  action.  If  the  plaintiff  made 
bis  offer  of  compromise  under  the  mistaken 
Idea  that  he  had  received  $3,500  from  the 
district,  when  he  had  received  but  $2,500, 
and  the  directors,  falling  Into  the  same  error, 
or  luiowlng  that  the  plaintiff  was  In  error, 
took  advantage  of  It,  accepted  the  compro- 
mise offer,  whereupon  the  contract  of  full 
settlement  was  made,  it  certainly  seems  that 
In  equity  and  good  conscience  the  plaintiff 
ought  to  be  relieved  from  such  a  contract. 
Induced  by  such  an  error,  and  an  examina- 
tion of  the  authorities  show  that  they  are 
practically  unanimous  in  saying  that  such  a 
mistake  will  vitiate  such  a  contract.  In  1 
Page  on  Contracts,  {  72,  It  is  said:  "So  If  A. 
gives  his  note  to  B.,  thinking  that  there  is 
a  balance  due  from  him  to  B.  for  which  such 
note  is  given,  when  in  fact  nothing  is  due, 
such  note  may  be  avoided  as  to  B.  or  an  In- 
dorsee with  notice.  Thus,  if  A.  Is  mistaken 
as  to  the  amount  of  his  indebtedness,  and  un- 
der such  mistake  gives  a  note  for  too  large 
an  amount,  equity  will  give  rescission  and 
cancel  the  note  on  payment  of  the  amount 
due,  and,  if  he  has  overpaid  his  debt,  will  de- 
cree'repayment  of  such  excess.  A  similar 
rule  exists  where  one  by  mistake  assumes  a 
debt  due  liim  to  be  smaller  than  It  is.  *  *  * 
So  if  under  a  mistaken  belief  that  no  credit 
had  been  given  for  a  payment  which  had 
been  made,  and  in  fact  credited,  the  creditor 
gives  a  receipt  in  full  on  payment  of  less 
than  the  real  amount  due  in  pursuance  of  a 
contract  settling,  tlie  account,  he  may  recover 
such  difference.  Any  other  contract  entered 
into  under  mistake  as  to  the  amount  due  on 
a  pre-existing  liability  and  based  thereon 
may  be  avoided  for  such  mistake." 

In  St  L.  L.  B.  B.  Co.  v.  Colo.  Nat  Bank, 
8  Colo.  70,  5  Pac.  800,  it  is  said  that  an  ac- 
count stated  or  settled  is  open  to  im]ieach- 
ment  for  mistakes  or  errors.  The  following 
authorities,  wherein  settlements  induced  by 
or  made  through  mistakes  as  to  essential 
elements  occurring  In  various  ways,  and 
wherein  such  settlements  were  set  aside  or 
the  Injured  party  permitted  to  recover  the 
amount  lost  by  the  mistake,  support  the  con- 
clusion that,  if  the  allegations  of  the  com- 
plaint in  this  case  are  true,  the  plaintiff  is 
entitled  to  relief.  Lawler  v.  Jennings,  18 
Utah,  35,  55  Pac.  60;  Russell  4  Co.  v.  Ste- 
venson, 34  Wash.  166,  75  Pac.  627 ;  Gould  v. 
E}merson,  160  Mass.   438,  35  K.  E.  1065,  39 


Am.  St  Rep.  501;  Carpenter  t.  Kent,  101 
N.  Y.  591,  6  N.  B.  787;  ConvlUe  v.  Shook,  144 
N.  T.  686,  39  N.  B.  405;  Aultman  Co.  v. 
Graham,  29  111.  App.  77;  Powell  T.  Plant 
(Miss.)  23  South.  399;  Fink  v.  Smith,  170 
Pa.  124,  32  Atl.  566,  50  Am.  St  Rep.  750. 

The  complaint  sets  out  the  contract  of  set- 
tlement and  the  plaintiff  prays  to  be  let  In 
to  prove  the  error  in  the  settlement  and  that 
It  be  corrected.  This  shows  sufficiently  that 
the  plaintiff  desires  that  the  contract  of  set- 
tlement of  June  4th  be  set  aside  and  a  new 
settlement  be  made,  based  upon  the  true 
facts,  and  undoubtedly,  If  the  allegations  of 
the  complaint  are  true,  the  plaintiff  is  en- 
titled to  such  relief,  and  the  court  erred  in 
sustaining  the  demurrer.  The  Judgment  is 
therefore  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accordance  with 
the  views  herein  expressed. 

Reversed  and  remanded. 

WHITD  and  BAILEY,  JJ.,  concur. 


PEOPLE,  for  the  Use  of  LAMAR  PUB.  CO., 

V.  HOAG  et  al. 
(Supreme  Court  of  Colorado.     April  7,  1913.) 

Counties  (§  101*)— County  Clebk  — Peb- 
formance  of  dtrtt— liability  to  indi- 
VIDUALS. 

Under   the  rale   that  nonperformance    of 

an  officer's  duty  to  the  public  must  be  redress- 
ed in  a  public  prosecution,  if  at  all,  the  pub- 
liatier  of  a  daily  newspaper  cannot  sue  on  a 
county  clerk's  bond  for  any  failure  of  such 
clerk  to  make  a  publication  in  the  newspaper 
required  by  law;  such  requirement  being  for 
the  benefit  of  the  public  only. 

[Ed.  Note.— For  other  cases,  see  CoantieB, 
Cent  Dig.  §S  152-169;    Dec  Dig.  f  101.*] 

Error  to  District  Court,  Prowers  County; 
Henry  Hunter,  Judge. 

Action  by  the  People  of  the  State  of  Colo- 
rado, for  the  use  of  the  Lamar  Publishing 
Company,  against  Charles  F.  Hoag  and  an- 
other. Judgment  for  defendants,  and  plain- 
tiff brings  error.    AflSrmed. 

C.  C.  Goodale,  of  Lamar,  for  plaintiff  in 
error.  Merrill  &  M'Carty,  of  Lamar,  for  de- 
fendants In  error. 

MUSSER,  C.  J.  The  plaintiff  In  error  filed 
a  complaint  In  the  court  beiow,  alleging 
substantially  that  Hoag  was  the  county  clerk 
of  Prowers  county,  and  the  National  Surety 
Company  was  surety  on  his  official  bond ; 
that  the  publishing  company  was  the  owner 
and  publisher  of  the  only  daily  newsiiaper 
in  that  county ;  that  it  was  entitled  to  Iiave 
published,  and  that  it  was  the  duty  of  the 
couuty  clerk  to  publish  therein,  for  at  least 
six  successive  days  prior  to  the  election  day 
In  November,  1910,  the  list  of  all  the  nomi- 
nations to  office  to  be  voted  for  at  that  elec- 
tion, as  provided  in  section  2159,  Rev.  Stat; 
that  the  publishing  company   demanded  of 
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the  county  clerk  tbat  he  puJI^Ush  tbis  list  in 
the  said  daily  newspajper  for  six  successive 
days  prior  to  the  election,  which  the  county 
clerk,  in  breach  of  his  duties  In  that  behalf, 
failed  and  refused  to  do,  whereby  the  pub- 
lishing company  was  daiqaged. 

To  this  complaint  a  de^iurer  was  filed,  on 
the  ground  that  the  complamt  did  uot  state 
facts  sufficient  to  constitute  a  ca,nse  of  ac- 
tion. This  demurrer  was  sustained  by  the 
court,  and  the  plaintiff  refused  to  further 
plead;  whereupon  the  complaint  wa«  dls- 
niliised  and  Judgment  rendered  agaln«>t  the 
plaintUC  for  costs.  , 

It  Is  the  contention  of  the  plaintiff  In 
error  tbat  It  was  the  dular  of  the  conuty 
clerk  to  publish  the  list  of  nominations  In 
the  dally  newspaper,  and  if  the  clerk  would 
have  performed  his  duty  In  that  behalf  the 
paper  would  have  received  from  the  county, 
In  i>ayment  for  such  publication,  the  sum  of 
$972,  and  that  because  ttie  plaintiff  refused 
to  publish  It  the  publishing  company  was 
damaged  in  tbat  sum.  The .  defendants  in 
error  deny  that  the  statute  imperatively  re- 
quired the  clerk  to  publish  the  list  in  a  daily 
newspckper.  We  will  not  deteriplne  tbis,  but 
will  assume  that  the  statute  reanlred  tbat  the 
clerk  should  publish  the  list  In  a  daUy  news- 
paper, If  there  was  one  published  In  bis 
county.  The  plaintiff  in  error  contends  that, 
while  the  duty  of  the  county  clerk  to  pub- 
lish the  list  of  nominations  in  the  daily 
newspaper  was  a  public  duty,  yet  In  this 
public  duty  was  involved  also  a  duty  to  the 
pabllshing  company,  and  that  the  latter  has 
suffered  a  special  and  peculiar  injury  by 
reason  of  the  nonperformance  of  the  duty 
by  the  coanty  clerk  on  the  principle  announc- 
ed in  Cooley  on  Torts  <3d  £d.)  p.  767,  and 
23  Am.  &  Eng.  £ncy.  of  Law,  p.  879.  Gage 
v.  Springer,  211  111.  200,  71  N.  E.  860,  103 
Am.  St  Bep.  191,  Is  dted  to  show  the  ap- 
plicability of  that  principle  to  this  case. 
There,  however,  the  individual  had  paid  a 
special  assessment  for  a  public  Improvement 
of  a  certain  quality,  and  the  public  official 
had  corruptly  permitted  the  substitution  of 
an  inferior  and  cheaper  quality.  The  pub- 
lishing company,  in  Uils  instance,  did  not 
I>art  with  any  special  consideration  to  ob- 
tain the  publication ;  nor  Is  the  clerk  charg- 
ed with  any  corruption  in  failing  to  publish. 
Xor  Is  the  case  of  Wright  v.  Shanahan,  149 
K  Y.  495,  44  N.  E.  74,  of  assistance.  There 
it  was  the  duty  of  the  official  to  remove 
flnshboards  from  the  crest  of  a  dam,  so  as  to 
permit  the  waters  of  a  lake  to  flow  over  it 
until  the  spring  freshets  had  passed.  Aa  we 
understand  tbat  cas^  the  duty  imposed,  and 
which  had  not  been  i>erformed,  was  mainly 
for  tbe  purpose  of  preventing  the  Impounded 
water  from  overflowing  private  lands.  Of 
course,  under  such  circnmstauces,  the  injury 
was  peculiarly  of  a  private  nature.  Rayns- 
ford  V.  Phelps,  43  Mich.  342,  6  N.  W.  403,  38 
Am.  Rep.  1S9,  is  another  case  dted  by  plaln- 
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tiff  in  error.  There  ^  statute  provided  that 
Jt  was  the  duty  of  a  tax  collector  to  make 
collection  from  personal  property  upon  the 
laud,  before  resort  should  be  had  to  the  land 
Itself.  Instead  of  performing  that  dut}%  tbe 
collector  falsely  made  a  return  of  no  goods, 
which  made  tbe  land  liable,  and  it  was  sold. 
There  the  duty  to  take  the  personal  propn 
erty  was  more  for  the  Individual  than  for 
tbe  public^  The  only  interest  tbe  public  had 
was  that  the  tax  should  be  collected,  and  It 
n^de  no  special  difference  to  it  whether  It 
was  collected  out  of  the  personal  property 
or  tbe  land. 

ThQ  statute  requiring  the  clerk  to  publish 
the  list  of  nominations  was  clearly  intended 
for  the  beneflt  of  the  public,  and  uot  for  the 
benefit  of  newspapers.  The  benefit  to  the 
latter  was  only  incidental.  Certainly  tbe 
law  was  not  passed  with  the  idea  of  bene- 
fiting publishers.  So  that  the  duty  imposed 
was  purely  a  public  one.  When  the  duty  Im- 
posed upon  an  officer  is  one  to  the  imbllc 
only,  its  nonperformance  must  be  a  public 
and  not  an  Individual  Injury,  and  must  be 
redressed  In  a  public  prosecution  of  some 
kind,  if  at  all.  2  Cooley  on  Torts  (3d  Ed.) 
756.  Numerous  Instances  are  given  by  tbe 
author.  For  instance,  the  duty  of  a  police- 
man la  to  watch  tbe  premises  of  individuals 
and  protect  them  against  burglary  and  arson. 
If  he  goes  to  sleep  In  front  of  a  house  and 
a  burglar  enters  It  or  it  burns  down,  which 
would  have  been  prevented  had  the  police- 
man been  awake,  tbe  owner  cannot  recover 
from  the  policeman ;  for  the  latter  owed  tbe 
former  no  legal  duty.  His  duty  was  to  the 
public.  Tbe  author  says  further  on:  "An 
Individual  can  never  be  suffered  to  sue  for 
any  injury  which  technically  is  one  to  the 
public  only;  he  must  show  a  wrong  which 
he  specially  suffers,  and  damage  alone  does 
not  constitute  wrong." 

In  Miller  v.  Ouiay  E.  L.  &  P.  Co.,  18  Colo. 
App.  131,  70  Pac  447,  the  minor  son  of  the 
plaintiff,  while  confined  In  u  jail,  charged 
with  .  a  criminal  offense, '  was  suffocated  by 
a  fire  which  took  place  In  the  jail.  The  fire 
was  charged  to  have  been  caused  by  defective 
electric  wiring  of  the  building.  The  county 
commissioners  were  made  defendants  with 
tbe  electric  light  company.  The  plaintiff 
sought  to  hold  the  commissioners  liable,  be- 
cause the  statute  required  them  to  make  per- 
sonal examination  of  the  Jail,  of  Its  suffi- 
ciency and  management,  and  to  correct  all 
Irregularities  and  improprieties  found  there- 
in, which  it  was  charged  they  f&lled  to  do. 
It  was  held  that  the  duty  imposed  by  tbe 
statute  was  a  public  one,  and  its  breach  was 
held  not  to  constitute  a  private  wrong  for 
whicb  the  injured  party. could  recover  in  an 
individual  action.  Colo.  P.  Co.  v.  Murphy, 
78  Fed.  28,  23  a  C.  A.  GUI,  37  L.  R.  A.  630, 
waa  a  case  in  which  >Murphy,  In  his  com- 
plaint, alleged  that  he  was  the  lowest  re-' 
liable  and  responsible  bidder  on  a  paving 
conti'aet  in  tbe  dty  of  Denver,  notwithstand- 


Digitized  by 


Google 


402 


131  PACIFIC  EBPOBTEB 


(Colo. 


Ing  which  the  board  of  public  works  award- 
ed the  contract  to  the  paving  company,  In 
violation  of  a  provision  of  the  city  charter 
that  the  contract  should  be  awarded  to  the 
lowest  reliable  and  responsible  bidder.  The 
court  held  that  It  was  obvious  that  the  pro- 
vision of  the  charter  was  not  enacted  for  the 
kcneflt  of  bidders,  and  that  Murphy  bad  no 
right  of  action.  The  court  quoted  from 
Strong  V.  Campbell,  11  Barb.  (N.  Y.)  135-138, 
wherein  it  was  said:  "Wherever  an  action  Is 
brought  for  a  breach  of  duty  Imposed  by 
statute,  the  party  bringing  It  must  show  that 
he  had  an  interest  In  the  performance  of  the 
duty,  and  that  the  duty  was  Imposed  for  his 
beneflt  But  where  the  duty  was  created  or 
Imposed  for  the  benefit  of  another,  and  the 
advantage  to  be  derived  to  the  party  prose- 
cuting, by  its  performance.  Is  merely  inci- 
dental and  no  part  of  the  design  of  the  stat- 
ute, no  such  right  Is  created  as  forms  the 
subject  of  an  action." 

In  Talbot  P.  Co.  V.  Detroit,  109  Mich.  65T, 
67  N.  W.  979,  63  Am.  St  Itep.  604,  the  sub- 
stance of  the  opinion  is  stated  In  the  syl- 
labus thus:  "Though  a  city  charter  requires 
contracts  to  be  let  to  the  lowest  bidder,  the 
lowest  bidder  under  a  contract  proposed  to 
be  let  by  it,  whose  bid  has  been  rejected,  has 
no  right  of  action  at  law  against  the  city 
to  recover  the  profits  which  might  have  been 
made  had  his  bid  been  accepted."  It  was 
so  held  because  the  charter  provision  was 
not  passed  for  the  benefit  of  the  bidder,  but 
as  a  protection  to  the  public. 

So  in  the  present  case  the  statute  was  not 
passed  in  order  that  newspapers  might  make 
money  by  the  publication  of  the  list  of  nomi- 
nations, but  In  order  that  the  voters  should 
be  advised  of-  the  candidates  whose  names 
would  appear  upon  the  ticket  at  the  election. 
The  ruling  of  the  district  court,  therefore, 
in  sustaining  the  demurrer  to  the  complaint 
was  right,  and  the  judgment  is  affirmed. 

Judgment  afllrmed. 

GARRIGUKS  and  SCOTT,  JJ.,  concur. 


DKNVER,  B.  &  W.  B.  CO.  t.  MeDONOUGH. 
(Supreme  Court  of  Colorado.    April  7,  1913.) 

Railroads    (J   44G*)— Inji'bies   to   Stock— 

JVBT  Question— Neolicence. 

In  an  action  afrninst  a  railroad  company 
for  the  negligpnt  killing  of  two  colts,  pvldonce 
held  to  make  it  a  jury  question  whether  the 
animals  were  killed  by  defendant's  negligence. 

[Kd.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  §§  1627-1641;    Dec.   Dig.    i  446.*] 

Garrigues,  J.,  dissenting. 

En  Banc.    Error  to  BouMer  County  Court; 
E.  J.  Ingram,  Judge. 

Action  by  John  McDonough  against  the 
Denver,  Boulder  &  Western  Railroad  Com 
imny.  Judgment  for  plaintlif,  and  defendant 
l>rlngs  error.    AfHnned. 


E.  E.  Whltted,  R.  H.  Wlddicombe,  and  J. 
M.  Cates,  all  of  Denver,  for  plaintiff  In  error. 
O.  A.  Johnson,  of  Boulder,  for  defendant  in 
error. 

SCOTT,  J.  This  is  an  action  to  review  ft 
judgment  of  the  county  court  of  Boulder 
county,  wher^n  the  defendant  in  error  re- 
covered the  sum  of  $200  for  the  loss  of  two 
colts  by  reason  of  the  alleged  negligence 
of  the  plaintiff  in  error.  The  cause  was 
first  tried  before  a  justice  of  the  peace, 
and  afterward,  and  upon  appeal,  by  the  coun- 
ty court  There  are  no  pleadings  in  the  case, 
and,  In  so  far  as  the  abstract  discloses,  no 
instructions,  and  none  are  discussed  in  the 
brief,  although  counsel  assigns  as  error  that 
the  verdict  is  contrary  to  the  instructions. 

It  appears  that  plalntifTs  colts  were  trav- 
eling in  an  easterly  direction,  and  on  the 
tracks  of  defendant,  near  the  vtllage  of 
Sunset,  in  Boulder  county.  Both  colts  were 
on  a  trestle  or  bridge,  upon  which  the  tracks 
were  laid.  One  of  the  animals  was  at  the 
time  apparently  entangled,  by  its  legs  having 
dropped  through  spaces  between  the  ties  on 
the  trestle.  It  is  not  clear  whether  the  otbet 
one  jumped  or  was  struck  by  the  engine  of 
defendant's  train,  but  it  was  found  on  the 
ground  below  the  trestle,  the  tracks  upon 
Which  were  from  10  to  12  feet  above  the 
surface.  Its  back  was  broken,  and  there 
were  other  injuries,  so  that  it  became  neces- 
sary to  kill  it.  The  animal  on  the  trestle 
was  crushed,  and  It  would  seem  Instantly 
killed.  The  bridge  or  trestle  was  64  feet 
long  and  straight,  but  located  in  what  is 
termed  a  left-hand  curve,  looking  toward  the 
west.  The  creek  bank  on  the  light  side  of 
the  track,  looking  westward,  would  appear 
from  the  testimony  to  be  anywhere  from  10 
to  30  feet  high. 

The  record  Is  very  haay  as  to  just  where 
on  the  trestle  the  animals  were  when  the  ac- 
cident occurred.  The  train  was  moving  up- 
grade and  westward.  The  engineer  was  the 
only  eyewitness  to  the  accident,  and  testifies 
in  substance:  That  the  first  intimation  he 
had  that  there  was  anything  ahead  of  him 
on  bridge  No.  31  was  after  the  engine  had 
rounded  the  curve  and  straightened  up  so 
he  could  see  ahead,  at  which  time  his  engine 
was  on  the  east  end  of  the  bridge.  That  he 
saw  some  object,  but  could  not  tell  whether 
It  was  a  dog,  man,  or  what  It  was,  where- 
upon he  set  the  emergency  brake.  The  train 
was  moving  at  a  speed  of  between  15  and  IS 
miles  per  hour.  It  took  him  probably  two  or 
three  seconds  to  put  the  emergency  brake  In 
operation.  He  did  not  reverse  the  engine, 
because  he  did  not  have  time.  Re  was  look- 
ing straight  ahead,  but  was  unable  to  see  the 
bridge  until  the  pilot  was  on  the  east  end 
of  the  bridge,  on  account  of  the  sand  box 
and  smokestack,  which  are  In  the  way.  That 
you  have  to  wait  until  the  engine  straightens 
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aroand,  and  that  yon  cannot  see  all  of  the 
bridge  at  any  time  when  going  west,  for  the 
reason  that  the  engine  la  In  the  way;  the 
line  of  ylsion  being  obstructed  by  the  head 
of  the  holler  and  steam  dome.  That  he  cannot 
see  over  the  top  of  the  boiler.  That  he  can 
only  see  straight  out  in  front  The  fireman 
testifies  t^***  he  was  shoveling  coal  at  the 
time,  and'  had  been  so  engaged  for  about 
two  minutes. 

On  the  part  of  the  plalntiflF,  several  wit- 
nesses, testifying  from  measurements,  say 
that  there  Is  a  clear  vision  from  a  point  east 
and  on  the  outer  rail  for  a  distance  of  170 
feet  from  where  the  animal,  or  animals,  were 
said  to  have  been  struck  by  the  engine.  This 
distance,  it  wIH  be  observed,  would  be  much 
greater  on  the  fireman's  side  of  the  engine. 
The  engineer  says  that  the  train  was 
■topped  within  from  64  to  60  feet  after  ap- 
plying the  emergency  brakes. 

The  contention  of  appellant  is  that  there 
was  no  proof  of  negligence,  and  that  the 
court  erred  in  refusing  to  direct  a  verdict 
for  the  defendant  It  will  be  seen  that  the 
testimony  is  conflicting,  in  that  the  engineer 
testifies  that  he  did  not  and  could  not  see  the 
animals  in  time  to  prevent  the  accident, 
while  the  testimony  on  the  part  of  plaintiff 
tends  to  show  that  by  the  exercise  of  care 
and  diligence  he  could  have  seen  the  animal 
in  time  to  have  prevented  the  collision. 

This  latter  contention  would  appear  quite 
well  established,  if  the  fireman  Is  to  be  con- 
sidered as  the  company's  representative  In 
this  respect  The  case  of  R.  G.  W.  R.  R.  Co. 
▼.  Boyd,  44  Colo.  122,  06  Pac.  781,  presents 
ft  similar  case  of  conflicting  testimony,  and  it 
was  there  held  to  be  a  question  for  the  Jury. 

Upon  the  authority  of  that  case,  the  Judg- 
ment is  affirmed. 

GARRIGUES,  X.  dissentlni^ 


(S4  Colo.  «E4) 

CURTIS  y.  NUNXS. 

(Sapr«me  Conrt  ol  Colorado.    April  7,  1913.) 

1.  Mecbai«ics'  Idzva  (f  132*)— Pboceedinos 

— LiMlTATIOKS. 

The  owner's  acceptance  of  the  building 
from  the  principal  contractor  would  not  start 
limitations  running  against  one  furniBbing  ma- 
terials to  such  contractor,  where  substantial 
materials  were  pat  into  the  building  after  such 
acceptance. 

[E6.  Note. — For  other  cases.  Bee  Mechanics' 
Liens,  Cent  Dig.  {$  100,  192-207;  Dec.  Dig.  f 
132.»J 

2.  Mechanics'  Iaens  (I  156*)  —  Notice  o? 
Lien— Necessity  of  Service, 

Under  Bev.  St  1908,  f  4026  providing 
that  if  the  contract  for  erecting  a  building  be 
not  filed  as  provided  therein  labor  furnished  by 
materialmen,  subcontractors,  etc.,  before  the 
contract  is  filed  shall  be  deemed  furniabed  at 
the  personal  instance  of  the  owner,  so  as  to 
give  such  materialmen  a  lien  for  the  value 
thereof,  if  the  contract  is  not  filed  for  record, 
a  subcontractor  performing  labor  is  placed  in 


the  position  of  the  principal  contractor  as  to 
his  lien  right  so  that  a  copy  of  the  notice  of  lien 
need  not  be  served  on  the  owner  by  such  sub- 
contiaclor,  as  is  required  by  section  4Uo3  to 
give  a  lieu  to  subcontractors. 

[Ed.  Note. — For  other  cases,  see  MeHianics' 
Liens,  Cent  Dig.  {  187;   Dec.  Dig.  |  150.*] 

Error  to  District  court,  Garfield  County; 
John  T.  Shumate,  Judge. 

Action  by  J.  H.  Nunns  against  Leonard  E. 
Curtis,  Sr.  Judgiuent  for  plaintlfT,  and  de- 
fendant brings  error.    Affirmed. 

James  R.  Moore,  of  Colorado  Springs,  for 
plaintiff  in  error.  Darrow  &  Rowe,  of  Glen- 
wood  Springs,  for  defendant  in  error. 

SCOTT  J.  This  action  was  to  establish 
and  forclose  a  mechanic's  Hen.  The  plaintiff 
claimed  a  lien  In  the  sum  of  $413.70  for  work 
and  labor  preformed  in  the  construction  of 
defendant's  dwelling.  This  Included  the  as- 
signed claim  of  $34.50  of  another  laborer 
upon  the  same  building,  but  the  same  state 
of  facts  exists  as  to  both.  The  court  sustain- 
ed the  claim  of  lien  and  ordered  foreclosure. 

The  errors  alleged  are:  "(a)  Plaintiff's  ac^ 
tlon  was  not  commenced  within  six  months 
after  the  completion  of  the  building,  (b) 
Plaintiff's  lien  claim  statement  was  not  filed 
in  the  office  of  the  county  clerk  and  recorder 
of  Garfield  connty  within  one  month  next 
after  the  completion  of  the  building,  (c) 
The  owner  of  the  property  was  not  served 
with  ft  copy  of  the  lien  claim  statement  at 
or  l>efore  the  time  same  was  filed  in  the 
office  of  the  county  clerk  and  recorder." 

Much  at  this' contention  hinges  on  the  date 
of  the  completion  of  the  building.  This 
question  was  determined  by  this  court  as  to 
the  satae  bnlldlng  in  the  case  of  Curtis  y. 
McCarthy,  63  Colo.  284,  125  Pac.  109.  Under 
the  state  of  facts  In  that  case  presented, 
and  not  materially  different  in  this  case,  It 
was  there  held  that  the  building  was  com* 
pleted  on  the  16th  day  of  October,  1910.  The 
trial  court  so  found  in  this  case,  and  for  the 
reasons  given  in  Curtis  y.  McCarthy,  supra, 
the  finding  will  not  be  disturbed.  This  suit 
was  filed  on  the  7th  day  of  April,  1911,  and 
therefore  within  six  months  from  the  com- 
pletion of  the  building,  October  15,  1910,  as 
required  by  the  statute.  Section  4034,  Rev. 
Btat   1908. 

But  Curtis  testifies  that  he  accepted  the 
building  on  September  7,  1910,  from  Luken- 
Mll,  his  principal  contractor,  and  at  that 
time  specifically  waived  all  objections  to  It, 
and  it  is  argued  that  this  fixes  the  time  of 
completion  as  of  that  date,  regardless  of 
what  may  be  found  to  be  the  fact  as  to  the 
time  of  actual  completion. 

[11  This  testimony  Is  from  its  very  nature 
self-serving,  and  is  strangely  in  contradiction 
of  the  conduct  of  Lukenblll,  who  refused  to 
pay  plaintiff  or  accept  his  work  until  he 
liad  performed  the  labor  demanded  of  him 
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by  Lukenbill,  and  which  was  performed  by 
plaintiff  on  October  15,  1910.  But,  as  will 
appear  hereafter,  the  plaintiff,  in  so  far  as 
his  claim  of  lien  is  concerned,  was  to  that 
extent  a  principal  contractor,  and  as  such 
may  have  filed  his  statement  of  lien  at  any 
time  within  three  mouths  from  the  com- 
pletion of  the  building.  But  it  has  been  held 
by  this  court  that  the  fact  that  the  owner  ac- 
cepted the  building  from  the  principal  con- 
tractor, who  had  completed  his  contract,  did 
not  start  the  statute  running  as  against,  a 
l>erson  who  had  furnished  material  to  such 
contractor,  and  where,  aft^  such  acceptance, 
there  was  put  Into  the  building  by  others 
material  or  labor  not  trivial  in  character. 
Lichty  V.  Houston  Lumber  Co.,  39  Colo.  53, 
88  Pac.  846. 

It  would  be  a  singular  state  of  the  law  if 
Curtis,  the  owner,  could  by  words  of  accept- 
ance addres^ied  to  his  principal  contractor, 
with  no  recorded  contract  to  guide  subcon- 
tractors, thus  change  the  actual  time  of  com- 
pletion and  in  this  way  defeat  the  honest 
claim  of  a  subcontractor. 

The  last  work  and  labor  was  preformed  on 
the  9th  day  of  September,  1910.  The  state- 
ment of  Hen  was  filed  on  the  8th  day  of  Oc- 
tober, 1910,  and  after  the  last  labor  for 
which  the  lien  Is  claimed  was  performed, 
and  within  one  month  after  the  completion 
of  the  building.  Section  4033,  Rer.  SUt 
1908. 

But  service  of  a  copy  of  the  lien  statement: 
was  not  served  upon  the  owner  or  reputed 
owner  at  or  before  the  time  of  filing  with  the 
county  clerk  and  recorder,  as  provided  by 
said  section  4033.  It  i»  contended  that  such 
service  is  Jurisdictional,  and  hence  in  this 
case  the  claim  of  lien  may  not  be  sustained. 

The  plaintiff  in  error,  owner  of  the  build- 
ing, entered  into  a  contract  with  one  Luken- 
bill,  as  principal  contractor,  for  ttie  construc- 
tion of  the  building.  The  defendant  In  error' 
and  bis  assignor  were  employed  by  iMken- 
bill.  It  Is  admitted  that  the  contract  price 
exceeded  the  sum  of  $500,  and  that  the  con- 
tract was  not  filed  for  record,  as  provided 
by  the  statute  (section  4025,  Rev.  Stat.  1908). 
But  this  statute  also  provided:  "And  in  case 
such  contract  is  not  filed,  as  above  provided, 
the  labor  done  and  materials  furnished  by 
all  persons  aforesaid  [mechanics,  material- 
men, contractors,  subcontractors,  builders, 
and  all  persons  of  every  class  performing 
labor  upon  any  building]  l)efore  said  con- 
tract or  memorandum  is  filed,  shall  be  deem- 
ed to  have  been  done  and  furnished  at  the 
personal  instance  of  the  owner,  and  they 
shall  have  a  Hen  for  the  value  thereof." 

[2]  Therefore,  in  case  of  failure  to  file  the 
contract  for  record  under  this  proviso,  the 
labor  iierformed  by  a  subcontractor  shall  be 
deemed  to  have  been  done  at  the  personal  In- 
Htance  of  the  owner;  and  such  claimant  is 
to  that  extent  placed  in  the  position  of  the 


principal  contractor,  in  so  far  as  it  relates 
to  his  claim  of  lien. 

But  no  copy  of  the  contract  between  Cur- 
tis, the  owner,  and  Lukenbill,  the  contrac- 
tor, was  filed  with  the  clerk  and  record- 
er, as  provided  In  section  4025,  Rev.  Stat; 
and  therefore,  under  that  section,  the  woriL 
and  labor  performed  by  the  plaintiff  is  deem- 
ed to  have  been  done  at  the  personal  in- 
stance of  the  owner,  and  he  is  entitled  to  a 
lien  for  the  value  thereof. 

Under  this  state  of  the  law  and  the  facts 
presented  here,  the  plaintiff  stands  in  the 
light  of  an  original  contractor,  in  so  far  as 
it  relates  to  the  matter  of  the  establishment 
and  enforcement  of  bis  Uen.  Tiierefore  the 
notice  is  not  required  to  be  served  In  such 
case.  Kellogg  v.  Howes,  81  CaL  170,  22  Pac 
509,  6  L.  B.  A.  58«. 

The  Judgment  is  affirmed. 

MUSSEB,  C.  J.,  and  GARRIGUES,  1.,  con- 
cur. 


CASTNER  V.  GRAY. 
XSupreme  Court  of  Colorado.    April  7,  1013.) 

1.  Appeai.   and   Ebbob    (I   917*)— Recobd — 
Disposition  or  Dkmcbbbb. 

Although  the  record  does  not  affirmative- 
ly say  that  the  court  passed  upon  a  demurrer 
to  a  replication,  its  recital  that  plaintiff  elect- 
ed to  stand  upon  his  replieation  shows  that 
the  demurrer  thereto  was  sustained. 

[Ed.  Note. — For  other  cases,  see  Appeai  and 
Error,  Cent.  Dig.  {{  3706-3709;  Dec.  Dig.  | 
917.*] 

2.  Appeal  and  Ebbob   ({  1040*)— HXBMUisa 
Error— Disposition  df  Demurrer. 

Where  defendant  as  a  matter  of  law  was 
entitled  to  judgment,  plaintiff  on  appeal  can- 
not complain  that  the  court  did  not  dispose 
of  the  demurrer  to  his  replication  before  ren- 
dering judgment  on  the  pleadings. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §{  4089-1105;  Dec  Dig.  | 
1040.*] 

3.  Appeabancs  (§  20*)— Waiveb  of  Pbocess. 

The  voluntary  written  appearance  of  the 
wife  in  her  husband's  action  for  divorce  is 
sufficient  to  confer  jurisdiction  over  her  per- 
son, without  the  necessity  of  Ber\'ing  her  with 
summons. 

[Ed.  Note. — For  other  casea,  see  Appear- 
ance, Gent.  Dig.  {$  91-102;  Dec  Dig.  {  20.*] 

4.  Attobnet  and  Client   (§  129*)— Acrriow 
w»R  Neolioence— Question  fob  jubt. 

The  question  of  an  attorney's  negligence 
in  failing  to  issue  any  summons  to  defendant 
in  a  divorce  notion,  who  with  Imowled^c  of  the 
cause  had  voluntarily  entered  her  written  ai>- 
pearance  and  consent  to  a  trial,  was  a  ques- 
tion of  law. 

[Ed.  Note. — For  other  eases,  see  Attorney 
and  Client,  Cent.  Dig.  {{  284-291;  Dec.  Dig.  i 

Error  to  District  Court,  Montrose  County ; 
Sprigg  Shackleford,  Judge. 

Action  by  Qulncey  O.  Castner  agaltist 
John  Gray.  Judgment  for  defendant,  and 
plaintiff  brings  error.     AfflrD»ed. 
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Dexter  T.  Sapp  and  Jaines  B.  Nash,  hoth 
of  Gunnison,  for  plaintiff  in  error.  Hugo 
Selig  and  T.  J.  Black,  both  of  Montrose,  for 
defendant  in  error. 

GARRIGUES,  J.  1.  Plaintiff  Castner  al- 
leges that  he  employed  and  paid  the  defend- 
ant Gray  as  an  attorney  at  law,  to  bring  a 
divorce  action  in  the  county  court  of  Mont- 
rose county  against  his  wife,  Nellie  Castner; 
that  the  defendant  did  not  use  ordinary  care 
and  diligence  in  bringing,  conducting,  and 
prosecuting  the  case  for  plalntift  in  this: 
that  be  filed  the  complaint  May  10,  1907, 
but  neglected  to  issue  any  summons,  and, 
without  causing  such  a  writ  to  be  issued  or 
served  on  the  defendant,  induced  the  court 
to  try  the  case  the  next  day  and  render 
judgment  granting  plaintiff  a  divorce;  that 
his  wife  did  not  appear  In  the  action,  or  at 
the  trial,  and  the  court  acquired  no  juris- 
diction over  her  person,  so  that  on  the  25th 
day  of  June,  1909,  upon  her  motion  the  de- 
cree was  vacated  and  set  aside,  thereby  cans- 
ing  him  large  additional  expense  in  retrying 
the  case,  to  his  damage,  etc.  Defendant  in 
his  answer  admits  that  the  case  was  tried, 
and  a  divorce  decree  entered  May  11,  1907, 
against  Nellie  Cbstuer  without  a  summons 
being  issued  or  served  upon  her;  but  alleges 
that  prior  to  the  hearing  she  voluntarily  en- 
tered her  written  api>earance  and  consent  to 
a  trial  at  the  convenience  of  the  court,  as 
follows:  "State  of  Colorado,  County  of  Mont- 
rose— ss.:  County  Court.  Quincey  O.  Cast- 
ner, Plaintiff,  v.  Nellie  Castner,  X>efendant 
Action  for  Divorce.  Now  comes  defendant 
appearing  In  this  action  for  divorce,  and  en- 
ters her  appearance  herein,  and  announces 
that  the  case  may  be  called  for  hearing  in 
its  regular  course  and  at  the  convenience  of 
the  court  [Signed]  Nellie  Castner,  Defend- 
ant." Plaintiff  In  his  replication  admits  that 
his  wife  entered  her  written  appearance  In 
the  action  In  the  manner  and  form  as  alleged 
in  the  answer;  but  denies  that  It  was  sufiS- 
cient  In  law.  There  were  other  matters 
lileaded;  but  this,  we  think,  states  the 
material  issue  In  the  case.  The  record  re- 
cites that  a  demurrer  was  filed  to  the  replica- 
tion, and  the  cause  coming  on  to  be  heard, 
plaintiff  elected  to  stand  by  his  replication. 
\\1iereupon  defendant  moved  for  judgment 
on  the  pleadings,  which  was  granted,  and  a 
Judgment  for  costs  entered  against  the  plain- 
tiff, who  brings  the  case  here  on  error. 

[1,J1  2.  The  record  does  not  affirmatively 
say  that  the  court  passed  on  the  demurrer, 
and  It  is  urged  that  it  was  reversible  error 
to  entertain  defendant's  motion  for  a  judg- 
ment on  the  pleadings  without  disposing  of 
the  demurrer.  Plaintiff  cannot  complain 
here  because  the  court  did  not  dispose  of 
the  demurrer  before  rendering  judgment  on' 
the  pleadings.  If,  as  a  matter  of  law,  de- 
fendant was  entitled  to  \?uch  a  judgment, 
it  fi.nld  make  no  difference  to  plaintiff  what 


became  of  that  demurrer.  Aside  from  this, 
the  fact  that  the  record  redtee  that  plain- 
tiff elected  to  stand  upon  his  replication 
shows  that  the  demurrer  was  sustained. 

[3]  3.  Mrs.  Castner,  knowing  that  her  hus- 
band bad  filed  an  action  for  divorce,  volun- 
tarily entered  her  written  appearance  in  the 
case,  which,  irrespective  of  what  may  be 
said  r^arding  the  regularity  of  the  subse- 
quent proceedings,  was  sufficient  to  confer 
jurisdiction  over  her  person,  and  there  was 
no  necessity  of  serving  ber  with  summons. 

[4]  This  issue  being  a  matter  of  law,  there 
was  nothing  to  submit  to  the  jury.  The  ac- 
tion of  the  court  In  entering  a  judgment  for 
defendant  on  the  pleadings  was  proper,  and 
the  judgment  will  be  affirmed. 

Afllrmed. 

MUSSER,  a  J.,  and  SOOTT,  J.,  concur. 


HORN  v.  CLARK  HARDWABE  CO.  et  al. 

(Stiprenie  Court  of  Colorado.     April  7,  1913.) 

1.  Mechanics'    Liens    (8    20*)   —   Pbopekty 
LrEN ABLE— Leasehold  Interest. 

Undsr  Rev.  St.  1908,  $  4027,  providing  that 
liens  provided  for  by  the  act  shall  extend  to 
any  Asaignable,  transferable,  or  conveyable  In- 
terest of  the  owner  in  land  upon  which  the 
bailding  is  erected,  a  mechanic's  lien  may  at- 
tach to  a  leasehold  interest. 

[Ed.   Note. — For  other  cases,   see  Mechanics' 
Liens,  'Cent.  Dig.  g  21 ;    Dec.  Dig.  §  20.*] 

2.  FlXTGBES    (g   27*)   —  AOBEEMENT  BETWEEN 

Lanulobd  and  'Tenant— Liens  by  Thibd 

Pbbsoh. 

No  agreement  between  lessor  and  lessee  as 
to  the  removal  of  machinery  after  the  lease  ex- 
pired would  affect  the  character  of  such  machin- 
ery as  a  fixture  or  otherwise  with  reference  to 
the  riglits  of  third  persons  claiming  a  lien  there- 
on as  realty. 

[Ed.    Note. — B'or    other   cases,    see   Fixtures, 
Cent.  Dig.  gg  5,  22,  25,  44,  45,  54;    Dec.  Dig. 

3.  Fixtures  (g  4/*)— Machinery. 

In  determining  whether  machinery  placed 
in  a  plant  by  a  lessee  became  a  fixture,  the 
question  is  whether  the  machinery  was  attached 
to  the  building  or  ground  with  an  intention  that 
it  should  become  a  part  of  the  plant  as  S  whole, 
in  which  case  it  became  a  part  of  the  leasehold 
interest,  if  essential  to  the  successful  operation 
of  the  plant. 

[fed.    Note. — For   other   cases,    see    Fixtures, 
Cent.  Dig.  gg  8,  «;   Dec.  Dig.  g  4.*] 

4.  Mechanics'  Liens  (g  32*)— Fixtubbs— Ma- 

ClIINEBT. 

An  engine  and  boiler  was  attached  to  the 
ground  in  a  mill  building,  and  the  motive  power 
generated  therefrom  was  communicated  to  shaft- 
ing attached  to  the  building,  which  operated 
other  machinery,  and  all  the  appliances  were 
reasonably  necessary  to  operate  the  plant.  Beld, 
that  the  engine  and  boiler  were  fixtures  of  the 
leasehold  estate,  and  subject  to  a  mechanic's  lien 
on  the  lea.sehold. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent.  Dig.  g  37;   Dec.  Dig.  g  32.*] 

5.  Mechanics'  Liens  (g  157*)  —  Propebty 

LIRN.VBLE. 

The  fact  that  certain  articles  furninhed  in 
the  construction  of  a  plant  were  not  lienabie 
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would  not  defeat  the  entire  liens  of  mechanic's 
lien  claimants,  but  they  would  be  entitled  to 
liens  for  the  value  of  such  articles  furnished  as 
were  lienable. 

[E!d.  Note.— For  other  cases,  see  Mechanics' 
I^iens,   Cent.    Dig.    §8   2U8-274;     Dec    Dig.    S 
15T.*] 
e.  Appeax  and  Error  (J  719*)— Presentation 

Below — Necessity. 

Where  error  was  not  assigned  to  the  effect 
that  mechanics'  liens  were  allowed  for  the  value 
of  items  not  lienable,  the  question  cannot  be 
considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2908-2082,  3490 ;  Dec.  Dig. 
i  719.*J 
7.  Mechanics'  Liens  (|  263*)— Pboceedihm 

T>jt  RTTES 

Rev.  St.  1908,  §  4035,  providing  that  the 
owner  oif  the  property  to  which  a  mechanic's 
lien  shall  have  attached  and  all  other  parties 
claiming  any  interest  therein  shall  be  made  par- 
ties to  the  proceeding,  would  not  require  the 
lessor  owner  to  be  made  a  party  to  suit  to  es- 
tablish and  foreclose  a  mechanic's  lien  against 
the  lessee. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Ijens,  Cent  Dig.  ii  471-481;  Dec.  Dig.  i 
203.'»] 

Error  to  District  Court,  Gilpin  County; 
Chas.  McCall,  Judge. 

Action  by  the  Clark  Hardware  Company 
and  others  against  Henry  E.  Horn.  Judg- 
ment for  plaintiffs,  and  defendant  brings 
efor.    Affirmed. 

Gillette  &  Clark,  of  Denver,  for  plaintitC  In 
error.  James  M.  Seright  and  Wm.  (.!.  Fuller- 
ton,  both  of  Central  City,  for  defendants  In 
error. 

GABBERT,  J.  The  Pewablc  Consolidated 
Mines  Company  owned  a  stone  structure 
known  as  the  "old  freight  depot"  located  on 
mill  site  No.  39,  adjoining  Blackhawk,  in  Gil- 
pin county.  It  was  without  a  floor,  ceiling, 
roof,  partitions,  doors,  or  windows.  This 
building  and  the  ground  upon  which  it  was 
located  was  leased  to  the  plaintiff  in  error 
for  the  period  of  10  years.  By  this  lease  Mr. 
Horn  was  granted  (quoting  from  the  lease) 
"the  privilege  of  fitting  up  the  said  old 
freight  depot  with  any  and  all  machinery 
necessary  for  the  concentration  of  tailings 
from  North  Clear  creek,  and  for  working 
any  and  all  ores  by  the  methods  usually 
adopted  by  plants  for  the  reduction  of  the 
precious  metals;  and  further  granting  unto 
tlie  said  party  of  the  second  part  the  privilege 
of  diverting  and  using  all  the  water  from 
North  Clear  creek  necessary  to  operate  said 
machinery;  and  further  granting  unto  the 
said  party  of  the  second  part  the  right,  upon 
the  surrender,  termination,  or  forfeiture  of 
this  lease,  to  remove  all  machinery,  furni- 
ture, and  fixtures  placed  upon  said  premises 
by  the  said  party  of  the  second  part"  This 
lease,  with  the  consent  of  the  lessor,  was  as- 
signed to  the  Denver  Mining  &  Reduction 
Company,  which  we  shall  refer  to  In  the 
course  of  the  opinion  as  the  lessee.  The  lat- 
ter fitted  up  the  structure  so  as  to  afford 


proper  shelter  and  bousing  for  the  machinery 
of  a  mud  mill  by  putting  on  a  roof  and  equip- 
ping it  with  doors  and  windows.  The  compa- 
ny then  Installed  In  the  building  (he  necessary 
tables  and  other  machinery  and  equipment 
for  a  mud  mlU.  After. the  mill  bad  been  in 
operation  for  a  time,  the  mine  upon  which  it 
depended  for  tailings  shut  down,  and  the 
mill  was  Idle  for  several  months.  A  little 
later  the  company  decided  to  convert  It  Into 
a  custom  mill  by  the  addition  of  such  other 
machinery  as  might  be  necessary.  Of  the 
new  machinery  required  to  make  this  change 
a  portion  was  supplied  by  the  Denver  Mining 
ft  Reduction  Company,  purchased  In  Denver, 
and  a  portion  by  the  defendants  In  error, 
Stroehle  &  Sons.  The  machinery  was  placed 
in  position  by  the  latter ;  the  Reduction  Com- 
pany furnishing  a  part  of  the  labor.  The 
engine  with  which  the  mud  mill  had  been 
equipped  was  taken  out,  and  a  new  one  fur- 
nished by  the  company  placed  in  the  build- 
ing on  a  concrete  foundation  sunk  In  the 
ground.  A  new  boiler  furnished  by  Stroehle 
&  Sons  was  placed  in  the  building,  set  in  its 
own  four  walls  of  brick,  open  In  front  In 
addition  to  the  boiler,  Stroehle  &  Sons  fur- 
nished other  material  and  equipment  In  the 
way  of  lumber,  screens,  Jigs,  shafting,  belt- 
ing, and  of h6r  fittings  used  In  constructing 
the  mill.  The  company  also  owned  or  fur- 
nished as  part  equipment  of  the  mill  a  num- 
ber of  appliances  used  in  operating  It,  and 
also  a  number  of  appliances  necessary  to  use 
in  connection  with  operating  the  machinery, 
and  a  lot  of  lubricating  oil,  also  used  for  this 
purpose.  The  only  portion  of  the  machinery 
that  came  iu  contact  with  the  building  was 
the  shafting.  It  was  laid  upon  stringers,  or 
girders,  and  extended  across  the  building. 
The  shafting  ran  In  boxes,  or  journals,  bolt- 
ed to  the  stringers.  The  power  generated  In 
the  building  was  communicated  to  this  shaft- 
ing, which  in  turn,  by  belts  and  pulleys  oper- 
ated the  machinery.  There  is  testimony  to 
the  effect  that  all  the  machinery  could  be  re- 
moved without  materially  injuring  tbe  build- 
ing. 

In  fitting  up  the  mill  the  company  purchas- 
ed material  from  the  defendant  hi  error  the 
Clark  Hardware  Company,  consisting  of 
tools,  brasses,  nails,  and  other  materials 
which  were  used  in  the  construction  and  op- 
eration of  the  mill.  In  July,  1911,  the  plain- 
tiff in  error  recovered  a  personal  Judgment 
against  the  Denver  Mining  &  Reduction  Com- 
pany. A  few  days  later  the  slierlff  of  Gil- 
pin county,  imder  an  execution  issued  on 
this  Judgment,  levied  upon  and  took  into  his 
possession,  as  the  personal  property  of  the 
Judgment  debtor,  the  tables,  engines,  and 
other  equipment  of  the  mill,  which  was  a 
part  and  parcel  of  it,  as  installed  in  the 
building,  and  also  some  tools  and  supplies, 
and  advertised  the  same  for  sale  as  personal 
property.  Prior  to^he  date  fixed  for  the  sale 
of   this  property   under  execution,   the  de- 
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fetcdauts  In  error.  Joining  as  plaintiffs, 
brougbt  suit  against  the  Denver  Mining  & 
Reduction  Company,  the  plaintiff  in  error, 
and  tbe  sheriff  of  Gilpin  county,  the  purpose 
of  which  was  to  foreclose  a  mechanic's  lien 
upon  the  mill,  includlug  the  structure  and 
the  machinery  and  equipment  therein,  which 
embraces  the  property  levied  upon  by  the 
sheriff  under  the  execution  Issued  on  the 
plaintiff  in  error's  Judgment,  and  to  restrain 
the  latter  and  the  sheriff  from  selling  this 
property  under  tbe  execution  by  virtue  of 
which  it  had  been  levied  upon.  A  temporary 
Injunction  was  issued,  restraining  the  exe- 
cution sale.  The  trial  of  the  case  resulted  In 
a  Judgment,  making  the  temporary  Injunction 
perpetual,  and  adjudging  tbe  plaintiffs  en- 
titled to  liens  upon  the  property  levied  upon 
by  the  sheriff,  the  building  in  which  it  was 
situated,  the  land  upon  which  the  building 
stands,  and  decreed  that  all  this  property 
should  be  sold  In  satisfaction  of  the  Hens-  so 
established.  To  review  this  Judgment,  Horn, 
the  Judgment  creditor,  has  brougbt  tbe  case 
here  on  error. 

[1]  The  first  point  urged  by  counsel  for 
plaintiff  in  error  to  consider  Is  that  under  the 
present  statute  of  Colorado  a  Hen  will  not  lie 
against  a  leasehold  interest  in  real  estate. 
Section  4027,  R.  S.  1908,  provides  inter  alia 
that  "any  Hen  provided  for  by  this  act 
*  *  *  shall  extend  to  any  assignable, 
transferable  or  conveyable  interest  of  such 
owner,  or  reputed  owner,  in  the  land  upon 
whlA  such  building,  structure,  or  other  im- 
provement shall  be  erected  or  placed."  The 
act  of  1889,  Session  Laws  of  that  year,  p. 
247,  provided  tbat,  "except  when  otherwise 
indicated,  any  person  having  an  assignable, 
transferable,  or  conveyable  interest  or  claim 
in  or  to  any  land,  building,  structure,  or  oth- 
er property  mentioned  in  this  act,  shall  be 
deemed  an  owner."  This  provision  was  con- 
sidered in  the  case  of  Gary  Hardware  Co.  v. 
Mccarty,  10  Colo.  App.  200,  50  Pac.  744, 
where  it  was  held  that  by  virtue  thereof  a 
mechanic's  Hen  attached  to  a  leasehold  in- 
terest in  real  estate.  The  purpose  of  the  pro- 
visions of  the  act  of  1889  and  our  present  act 
was  and  is  tbe  same,  namely,  to  give  to  those 
entitled  to  a  lien  the  right  to  subject  the  own- 
er's interest  in  real  estate  to  such  lien.  The 
lien  which  attaches  is  not  Umlted  to  an  es- 
tate in  fee,  but  extends  to  any  interest  of 
the  person  that  is  transferable,  assignable, 
or  conveyable  in  the  real  estate  at  whose  in- 
stance and  upon  which  a  building,  structure, 
or  improvement  is  erected.  For  tbe  purposes 
of  the  act,  such  person  is  deemed  the  owner. 
If  he  owns  the  fee,  the  lieu  is  uiwu  the  fee. 
If  he  owns  a  lease  estate,  the  Hen  attaches  to 
that  interest.  Ombouy  v.  Jones,  19  X.  Y.  234; 
Badger  Lumber  Co.  v.  Maloue,  8  Kan.  App. 
121,  54  Pac.  692;  Hathaway  v.  Davis,  32  Kan. 
693,  5  Pac.  29;  Williams  v.  Vanderbllt,  145 
111.  23S,  34  N.  E.  476,  21  L.  R.  A.  489,  36  Am. 
SL  Rep.  486.  That  it  was  not  the  purpose 
of  the  act  of  1SS9  to  Umlt  the  right  to  "a 


lien  to  an  estate  in  fee  is  manifest  from  the 
fact  that  it  expressly  provides  a  Uen  shall 
attach  to  whatever  interest  tbe  person  has  In 
the  land  at  whose  instance  the  building  or 
structure  or  other  improvement  was  erected 
or  placed  thereon  for  which  tbe  lien  is  claim- 
ed; and  further  provides  tbat  "any  Uen 
provided  for  by  this  act  shall  extend  to  and 
embrace  any  additional  or  greater  Interest  in 
any  of  such  property  acquired  by  such  owner 
at  any  time  subsequent  to  the  making  of  the 
contract:,  or  the  commencement  of  the  work 
upon  such  structure,  and  before  the  estab- 
lishment of  such  Uen  by  process  of  law." 
Section  4027,  supra.  Clearly,  these  provi- 
sions were  wholly  unnecessary  If,  as  contend- 
ed by  counsel  for  plaintiff  in  error,  a  Uen 
could  only  be  asserted  against  an  estate  in 
fee.  The  evident  purpose  of  these  provisions 
is  that  a  mechanic's  lien  shall  operate  upon 
the  estate,  whatever  it  may  be,  which  tbe 
person  employing  labor  and  procuring  mate- 
rials for  tbe  construction  of  an  Improvement 
has  in  the  land  upon  which  such  improvement 
is  placed  before  the  lien  Is  established  by  a 
decree  of  court.  We  think  the  leasehold  In- 
terest of  the  Denver  Mining  &  Reduction 
Company  could  be  subjected  to  a  lien  under 
our  present  lien  act  To  hold  otherwise 
would  be  directly  contrary  to  the  terms  of 
this  act. 

Tbe  next  proposition  urged  on  behalf  of 
plaintiff  in  error  is  tbat  the  plant  of  ma- 
chinery in  the  mill  was  trade  fixtures,  and 
therefore  personal  property  against  which  a 
mechanic's  Uen  would  not  lie,  and  hence  sub- 
ject to  be  levied  upon  under  the  execution 
Issued  on  tbe  jndgment  obtained  by  plaintiff 
in  error.  In  support  of  this  proposition  it  is 
contended  that  the  Denver  Mining  &  Reduc- 
tion Company  was  merely  a  tenant,  and  had 
the  right  to  remove  the  machinery  on  tbe 
expiration  or  forfeiture  of  its  lease.  This 
question  is  not  reaUy  material  In  determin- 
ing whether  or  not  the  lien  claimed  by  the 
plaintiffs  attached  to  the  machinery.  In 
other  words,  what  the  rights  of  the  lessee 
may  be,  with  respect  to  removing  the  ma- 
chinery, as  against  the  lessor,  Is  of  uo  par- 
ticular moment  in  ascertaining  the  rights  of 
tbe  lien  claimants. 

[2]  The  lessor  and  lessee  might  agree  be- 
tween themselves  tbat  the  machinery  could  be 
removed  by  the  latter  when  the  lease  expired, 
or  was  forfeited,  or  by  reason  of  tbe  relation 
betw^een  them  it  might  be  that.  Independent  of 
any  agreement,  the  machinery  could  be  re- 
moved by  the  lessee  on  the  happening  of  ei- 
ther of  these  events,  and  that  as  between 
them  the  machinery,  in  determining  their 
rights,  would  not  be  regarded  as  a  fixture  or 
part  of  the  realty,  but  their  private  agree- 
ment, or  their  respective  rights  in  the  ma- 
chinery by  operation  of  law,  would  not 
change  the  character  of  this  property,  so 
far  as  the  rights  of  third  persons  were  con- 
cerned, who  claimed  a  Uen  thereon  as  realty. 
Mollie  Gibson  C.  M.  &  M.  Co.  v.  McKlcbols, 
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51  Colo,  64,  116  Pac.  1041;  Dobschustz  t, 
HoUWay,  82  lU.  371;  Hathaway  V.  Davis, 
supra. 

[8]  The  vital  question,  then,  Is  whether  or 
not,  as  between  the  Hen  claimants  and  the 
lessee,  the  machinery  In  the  building  was  a 
part  of  the  leasehold  Interest  of  the  latter. 
In  determining  this  question  the  test  Is 
whether  the  lessee  placed  the  machinery  In 
the  building  and  attached  It  either  to  that 
structure,  or  the  ground  therein.  In  whole 
or  In  part,  with  the  Intention  that  It  should 
become  a  part  of  a  plant  intended,  as  a  whole, 
to  constitute  a  mill  or  reduction  works,  the 
purpose  of  which  was  to  extract  the  values 
from  tailings  and  crude  ores.  If  that  was 
the  object,  and  Its  use  was  necessary  or  es- 
sential for  the  successful  operation  of  the 
mill  for  the  purposes  designed,  then  the  ma- 
chinery so  placed  became  a  part  of  the  lease- 
hold Interest  of  the  lessee.  Mollle  Gibson 
C.  M.  &  M.  Co.  V.  McNlchols,  supra;  Gary 
Hardware  Co.  v.  McCarty,  supra. 

[4]  That  such  was  the  purpose  of  the  les- 
see, that  the  machinery  was  necessary  and 
essential  to  accomplish  the  object  for  which 
it  was  installed,  and  that  each  article  was 
a  component  part  of  tte  whole,  the  evidence 
establishes  beyond  question.  The  engine  and 
boiler  were  attached  to  the  ground  within 
the  building.  The  motive  power  generated  by 
these  fixtures  was  communicated  to  shafting 
attached  to  the  building,  which.  In  turn, 
operated  other  machinery  therein.  All  these 
appliances  were  reasonably  necessary  and  es- 
sential to  effect  the  purpose  for  which  they 
were  placed  in  the  building,  and  were  there- 
fore a  part  of  the  leasehold  interest  of  the 
lessee.  Had  the  Denver  Mining  St  Machinery 
Company  been  the  owner  ot  the  tee  of  mill 
site  No.  39,  and  as  such  owner  bad  placed 
the  machinery  in  the  building  In  the  same 
manner  and  for  the  same  purpose  it  did,  as 
lessee,  it  would  hardly  be  contended  that 
such  machinery  could  be  levied  upon  under 
execution  as  personal  property,  either  as 
affecting  its  rights  or  the  rights  of  others 
having  a  prior  lien  upon  the  building  in  which 
it  was  placed.  In  such  circumstances  the  ma- 
chinery would  admittedly  be  a  fixture.  In  the 
case  at  bar  the  situation  and  rights  of  the  par- 
ties are  no  different  from  what  they  would  be 
in  the  supposed  case,  for  the  obvious  reason 
that  the  question  of  whether  the  machinery 
was  or  was  not  a  fixture  must  be  determined 
by  the  same  rule  in  each  case.  We  have 
determined  that  a  leasehold  estate  may  be 
the  subject  of  a  lien,  and  logically  It  must 
follow  that  whatever  is  a  fixture  of  that 
estate  can  be  subjected  to  the  same  lien. 
That  such  is  the  purpose  of  the  act  is  made 
clear  by  a  consideration  of  another  portion 
of  the  section  4027,  supra,  whereby  It  is 
provided:  "The  liens  granted  by  this  act 
shall  extend  to  and  cover  so  much  of  the 
land  whereon  such  building,  structure,  or 
improvement  shall  be  made  as  shall  be  nec- 


essary for  the  convenient  use  and  occuiwtion 
of  such  building,  structure,  or  Improvement, 
•  •  •  and  shall  attach  to  all  machinery 
and  other  fixtures  used  in  connection  with 
any  such  lands,  buildings,  mills,  structures,  or 
Improvements."  Suppose  the  lessee  should 
sell  its  leasehold  interest  without  any  reser- 
vation, the  machinery  with  which  the  mill 
is  equipped  would  pass  to  the  purchaser  with- 
out being  specially  mentioned,  or  if,  it  should 
sell  the  mill  with  a  clause  conveying  its 
appurtenances  and  fixtures,  such  machinery 
would  have  been  conveyed  to  the  vendee,  or 
suppose  the  Denver  Mining  &  Reduction 
Company  had  seen  fit  to  raise  the  question 
that  its  mill  could  not  be  dismantled  by  the 
execution  creditor  levying  upon  and  removing 
the  machinery  therein  as  personal  property, 
for  the  reason  that  such  machinery  was  a 
part  of  its  estate  in  the  premises;  would 
it  not  be  held  without  question  that  it  was 
not  personal  property?  Counsel  for  plaintiff 
in  error  cite  cases  which  seemingly  sustain 
his  contention;  but  an  examination  of  these 
cases  discloses  that  they  are  distinguishable 
from  the  one  at  bar,  either  because  of  the 
facts  or  for  the  reason  that  the  lien  acts  are 
different  from  ours.  Counsel  concedes  that 
if  the  machinery  had  been  made  a  part  of 
the  realty,  and  our  statute  provided  for  a 
lien  against  a  leasehold  interest,  U  might 
as  a  part  of  the  realty  be  included  in  a  gen- 
eral lien  against  such  realty.  We  think  onr 
statute  as  a  wh<de  beyond  question  does 
provide  for  a  lien  against  a  leasehold  in- 
terest, and  in  determining  to  what  such  Hen 
attaches  the  rule  is  no  different  from  what 
it  would  be  If  the  lien  was  asserted  against 
an  estate  in  fee. 

[S,  I]  It  is  also  contended  the  evidence  dis- 
closes that  some  of  the  articles  for  which 
Hens  were  claimed  and  allowed  were  not 
llenable,  and  that,  therefore,  the  liens  must 
faU.  This  is  not  tenable.  To  the  extent  that 
articles  not  llenable,  if  any,  were  furnished 
the  lessee,  liens  should  not  have  been  allowed; 
but  this  would  not  defeat  the  entire  liens 
of  the  respective  claimants,  as  in  such  cir- 
cumstances they  would  be  entitled  to  a 
decree  awarding  them  Hens  for  the  value  of 
such  articles  furnished  by  them  as  were 
llenable.  If  liens  were  allowed  for  the 
value  of  articles  not  llenable,  the  judgment 
(if  the  record  Justlfled  it)  might  be  modified; 
but  no  error  Is  assigned  which  raises  this 
question,  and  hence  it  is  not  presented  for 
consideration. 

[7]  The  final  question  urged  is  that  the 
liens  must  fall  because  the  owner  of  the 
property— that  is,  the  Pewabic  Consolidated 
Gold  Mines  Company — was  not  made  a 
party.  This  contention  is  based  upon  section 
40;i5,  R.  S.  1908,  which  provides  that  "the 
owner  or  owners  of  the  property  to  which 
such  lien  shall  have  attached,  and  all  other 
parties  claiming  of  record  any  right,  title. 
Interest  or  equity  therein,  whose  title  or  in- 
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terests  are  to  be  charged  with  or  affected 
by  such  Hen,  sball  be  made  parties  to  the 
action."  The  owner  meant  by  this  section  Is 
the  person  upon  whose  Interest  in  the  prop- 
erty the  lien  Is  claimed,  and  sought  to  be 
established.  No  claim  was  made  by  claim- 
ants as  against  the  Interest  of  the  Fewabic 
Company.  The  liens  asserted  and  sought  to 
be  establlsbed  by  claimants  were  limited  to 
the  Interest  of  the  lessee,  and  it  was  there- 
fore the  owner  of  the  property,  as  contem- 
plated by  the  section  of  the  statute  above 
qnoted. 

The  Jadgment  of  the  district  court  18  af- 
flcmed. 

Judgment  affirmed. 

MUSSER,  0.  J.,  and  HILL,  J.,  concur. 


HARRI.SON  V    DENVER  CITY  TRAM- 
WAY CO. 

(Supreme  Court  of  Colorado.     April  7,  1913.) 

1.  Emiwest    Domain    (|    69*)— Damage    to 

PROrEBTY— CON.STBVCTION    OF    STBKET    RAIL- 

BOAD — Right  of  Action. 

Const,  art  16,  f  11,  inhibits  the  comtruc- 
tion  of  a  street  railroad  in  any  city  wlthont 
the  consent  of  the  local  street  authorities.  Rev. 
St  1008,  i  5420,  provides  that  the  consent  of 
the  city  to  the  construction  of  a  street  rail- 
road shall  not  protect  such  road  against  any 
claim  "for  damages  to  private  property  which 
otherwise,  without  such  consent,  might  be  law- 
fully maintained  against"  the  persons  con- 
stmcting  the  road,  and  Const  art  2,  i  15,  pro- 
hibits pri-vate  property  from  being  taken  or 
damaged  for  public  or  private  use  without  just 
compensation.  Held,  that  the  liability  of  a 
street  railroad  company  to  a  property  owner 
for  actual  damage  from  the  construction  of  its 
T(Mid  was  merely  that  which  the  city_  wonld 
have  incurred  if  it  had  built  and  maintained 
the  road. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  M  171-179;  Dec.  Dig.  |  89.»] 

2.  Eminent  Domain  (|  100*)— Subjects  of 
Compensation- Damaging  Property. 

A  physical  damage  to  private  property  by 
the  constrnction  of  a  street  railroad,  as  con- 
tradistinguished from  personal  annoyance  or 
inconvenience  from  operating  the  cars,  is  nec- 
essary to  entitle  a  property  owner  to  recover 
damages  under  Const,  art.  2,  t  15,  prohibiting 
the  damaging  of  private  property  for  public  or 
private  use  without  compensation;  mere  inci- 
dental injuries  arising  from  a  careful  exercise 
of  the  power  of  eminent  domain  being  damnum 
absque  injuria. 

(Bd.  Note.— Pot  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  St  25&-264,  267 ;    Dec.  Dig.  | 

&  Eminknt    Domain    ({    100*)— Pabiioui.&b 

Uses— Street  Railroads. 

Incidental  injuries  arising  from  a  careful 
exercise  of  the  right  given  by  a  city  to  use 
•tieet*  are  damnum  absque  injuria,  unless  the 
use  be  extraordinary  or  unusual,  or  causes  un- 
reasonable changes  in  the  street,  when  damages 
to  private  property  therefrom  may  be  recovered 
by  the  property  owner. 

[E>1.  Noter^For  other  cases,  see  Eminent  Do- 
mainy  Cent.  Dig.  |f  256-264,  267 ;   Dec.  Dig.  S 

ioa*i 


4.  Emisekt  Domain  (§  100*)— Usb  or  Street 

—Street  Cab  Coitpany. 

The  use  of  streets  for  a  street  railroad  is 
an  ordinary  ase,  if  the  road  be  properly  con- 
structed, which  does  not  increase  the  servitude 
upon  the  streets  so  as  to  entitle  abutting  prop- 
erty owners  to  additional  pompensation,  and 
the  mere  fact  that  the  construction  of  a  street  ' 
railroad  track  caused  an  additional  number  of 
cars  to  operate  on  the  line,  resulting  in  increas- 
ed vibration  and  noise  near  private  property, 
and  that  one  rail  was  only  three  feet  from' the 
curb,  would  not  entitle  such  property  owner  to 
damages. 

[Ed.  Note.— For  other  rases,  see  Ehninent  Do- 
main, Cent  Dig.  §{  256-264,  267 ;  Dec.  Dig.  { 
100.*1 

6.  Eminent   Domain    fj   100*)— Damage   to 
Pbopertt— Use  by  Street  Cars. 

The  mere  fact  that  street  railroad  tracks 
are  laid  so  close  to  an  abutting  owner'<  proper- 
ty that  vehicles  cannot  stand  between  Che  track 
and  the  sidewalk  does  not  entitle  such  owner 
to  recover  for  property  damaged  nnder  the 
damage  clause  of  Const,  art  2,  |  15, 

[Ed,  Note. — For  other  cases,  see  £)minent  Do- 
main. Cent  Dig.  f  i  256-264,  267 ;  Dec  Dig.  § 
100.*] 

6.  Street  Railroads  (|  28*)— Use  or  Street 
—Right. 

A  street  railroad  company,  as  well  as  abut- 
ting property  owners  and  the  public  generally, 
arc  each  entitled  to  the  reasonable  use  of  the 
streets,  having  due  regard  to  the  rights  of  the 
others. 

[Ed.  Note.— For  other  eases,  see  Street  Rail- 
roads, Cent  Dig.  SS  30^2,  44,  45,  56,  61,  «»- 
65;    Dec.  Dig.  i  28.*] 

7.  Emine.m  Domain   (§  100*)  — Damage— Na- 
ture OF  Damage. 

To  recover  for  property  damaged  under  the 
damage  clause  of  Const,  art  2,  f  15,  prohibit- 
ing private  property  from  being  damaged  for 
public  or  private  use  without  just  compensa- 
tion, plaintiff  must  show  that  the  injury  to  him 
was  different  in  kind  as  well  as  greater  in  de- 
gree than  that  suffered  by  the  public  generally, 
so  that  a  mere  showing  by  an  abutting  proper- 
ty owner  of  damage  from  the  construction  of  a 
street  railroad  line,  consisting  of  loud  and  dis- 
agreeable noises  and  vibrations  produced  by  the 
cars,  and  of  the  fact  that  a  conveyance  could 
not  stand  between  the  curb  and  the  track  were 
merely  incidental  injuries,  suffered  by  the  pub- 
lic generally  as  well  as  such  owner,  so  that  he 
could  not  recover  therefor. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  If  256-264,  267 ;  Dec.  Dig.  i 
100.*] 

Hnsser,  C.  J.,  and  Scott,  J.,  dissenting. 

En  Banc.  Error  to  District  Court,  City 
and  County  o^  Denver;  Hubert  L.  Shattuck, 
Judge. 

Action  by  J.  Henry  Harrison,  administra- 
tor of  Mary  V.  Macun,  deceased,  against  the 
Denver  City  Tramway  Company.  Judgment 
for  defendant,  and  plainUS  brings  error. 
Affirmed. 

R.  T.  McXeal.  of  Denver,  for  plaintiff  In 
error.  Gerald  Hughes  and  Howard  S.  Rob- 
ertson, both  of  Denver,  for  defendant  in 
error. 


WHITE,  J.  December  9,  J907,  Mary  V. 
Macon  brought  suit  against  the  Denver  City- 
Tramway  Company  for  damages  claimed  to 


*F«r  ether  eaaw  see  same  topic  and  secUon  NUMBER  m  Dec.  Die.  A  Am.  Dig.  Key-No.  Sertea  *  Rep'r  Indexw 
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have  been  sustained  as  a  result  of  Injury  .to 
her  residence  property.  The  complaint,  as 
amended,  alleges,  In  substance,  that  since 
November,  1S90,  the  plaintiff  has  owned  and 
been  in  possession  of  two  described  lots  at 
tie  corner  of  Ogden  street  and  Eleventh 
avenue,  in  the  city  and  county  of  Denver,  to- 
gether with  a  2%  story  brick  dwelllngbouse 
of  14  rooms,  situate  thereon,  and  occupied  by 
her  as  a  residence;  that  prior  to  certain  acts 
of  defendant  hereinafter  set  forth  the  plain- 
tiff's property  was  of  great  value  as  a  dwell- 
ing, and  the  location  thereof  one  of  the  most 
desirable  in  the  city ;  that  Ogden  street  ex- 
tends in  a  northerly  and  southerly  direction, 
and  is  30  feet  wide  between  the  curbs  In 
front  of  plaintiff's  residence;  that  Eileventh 
avenue  extends  in  an  easterly  and  westerly 
direction  ;  that  for  10  years  prior  to  1907  the 
defendant,  under  a  franchise  from  the  city, 
operated  a  double-track  electric  street  car 
line  from  the  business  section  of  the  city  on 
Eleventh  avenue  to  Its  intersection  with 
Ogden  street;  thence  on  Ogden  street  north 
by  curves  to  Twelfth  avenue;  thence  east  to 
Fillmore  street ;  that  In  the  summer  of  1907 
ttie  defendant,  under  Its  franchise,  extended 
its  EHeventh  avenue  car  line  from  Fillmore 
street  15  blocks  eastward,  and  connected  the 
same  with  Its  Falrmount  line,  and,  over  the 
protest  of  plaintiff,  likewise  constructed  an 
additional  line  from  Its  southerly  track  on 
Eleventh  avenue  by  a  sharp  curve  into  and 
upon  Ogden  street  to  Ninth  avenue;  thence 
easterly  and  then  northerly  through  Down- 
ing street  to  Eleventh  avenue,  and  thence 
west  to  an  Intersection  with  Its  tracks  at 
Eleventh  avenue  and  Ogden  street;  that  In 
front  of  plaintiff's  residence  the  west  rail 
of  defendant's  tracks  on  Ogden  street  Is  13 
feet  at  Its  most  remote  point  from  the  curb, 
and  at  its  least  remote  point  3  feet  tbere- 
froin;  that  the  cars  upon  said  track  pass 
within  about  35  feet  of  the  front  of  plaln- 
tlfTs  residence,  while  the  cars  on  Eleventh 
avenue  pass  within  about  40  feet  of  the 
north  line  thereof;  that  since  the  construc- 
tion of  the  extended  and  additional  lines 
defendant  has  run,  and  continues  to  run,  Its 
electric  cars  past  plaintiff's  house  over 
such  tracks  at  the  rate  of  40  cars  per  hour ; 
that  prior  to  the  construction  of  such  addi- 
tional lines  south  through  Ogden  street  visl- 
tor»  and  others  wishing  to  approach  plain- 
tiffs residence  by  carriage,  automobile,  or 
other  vehicles  were  accustomed  to  alight 
and  leave  their  vehicles  in  safety  in  front  of 
her  residence;  that  subsequently  thereto 
they  have  been  deprived  of  such  privilege 
by  the  frequency  with  which  cars  are  operat- 
ed upon  said  tracks,  and  are  compelled  to 
alight  at  the  rear  entrance  on  Eleventh 
avenue  or  elsewhere  than  at  the  sidewalk 
in  front  of  her  residence ;  that  the  frequent 
passage  of  cars  over  the  curves  of  the  tracks 
makes  a  loud,  grinding,  shrill,  and  nerve- 
racking  noise,  and  jars  the  building  and 
creates  almost  a  constant  rumbling,  disturb- 


ing sound,  accompanied  by  the  ringing  and 
clanging  of  alarm  bells  and  danger  signals; 
that  It  Is  thereby  made  impossible  the  great- 
er portion  of  the  time  for  inmates  of  her 
home,  or  visitors  therein,  to  conduct  on  the 
veranda  or  In  the  front  rooms  conversation 
In  an  ordinary  tone  of  voice,  or  enjoy  any 
form  of  social  Intercourse  or  entertainm^it 
during  the  day  or  evening,  or  enjoy  undis- 
turbed sleep  at  night,  or  occupy  the  hooEie 
with  any  degree  of  comfort  or  quietude; 
that  by  reason  of  such  things  the  rental  and 
selling  value  of  her  property  has  been  greatly 
depreciated  to  the  plaintiff's  damage,  etc: 
A  demurrer  to  the  amended  complaint  was 
sustained  and  the  plaintiff  brings  the  cause 
here  for  review.  The  demurrer  Inter  alia 
challenged  the  sufficiency  of  the  facts  stated 
to  constitute  a  cause  of  action. 

[1]  Section  11  of  article  13  of  the  OonsUta- 
tion  Inhibits  the  construction  of  a  street 
railroad  in  any  city  without  the  consent 
of  the  local  authorities  having  control  of  Its 
streets.  Section  5420,  R.  S.  1908,  re-enacts, 
in  effect,  the  constitutional  provision,  and 
further  declares  substantially  that  the  con- 
sent upon  the  part  of  a  city  to  the  construc- 
tion of  a  street  ndlroad  therein  shall  not 
operate  to  relieve  or  protect  those  construct- 
ing the  road,  etc.,  "against  any  claim  for 
damages  to  private  property,  which  other- 
wise, without  such  consent,  might  be  lawful- 
ly maintained  against"  the  persons  construct- 
ing the  road.  Section  15  of  article  2  of  the 
Constitution  declares  "that  private  property 
shall  not  be  taken  or  damaged,  for  public  or 
private  use,  without  Just  compensation." 
Under  these  provisions  of  the  law,  damages 
to  private  property  by  whomsoever  caused 
and  for  whatsoever  purpose  must  be  paid; 
and  the  defendant,  though  armed  and  pro- 
tected by  the  power  of  eminent  domain,  must 
respond  to  plaintiff,  If  In  the  construction  of 
its  road  it  has  taken  or  damaged  her  prop- 
erty. However,  neither  the  constitutional 
Inhibition  against  the  construction  of  a 
street  railroad  in  a  city,  without  the  consent 
of  the  local  authorities,  nor  the  consent  of 
the  municipality  to  the  construction  of  de- 
fendant's road,  enlarged  or  les.sened  the 
rights  of  plaintiff.  Her  rights  depend  solely 
upon  whether  her  property  has  been  taken  or 
damaged.  The  constitutional  Inhibition  rec- 
ognizes the  right  of  cities  to  control  their 
streets,  while  the  statutory  provision  makes 
it  certain,  as  between  municipalities  and 
those  constructing  street  railroads  therein, 
that  the  latter  shall  make  compensation  for 
private  property  taken  or  damaged  In  the 
construction  of  such  public  works.  In  other 
words,  as  to  the  liability  for  compensatlm 
for  private  property  taken  or  damaged,  those 
constructing  the  road  stand  in  the  place  of 
the  city.  So  In  the  case  at  bar.  If  the  dty 
of  Denver  had  constructed  and  operated  the 
road  In  question  in  the  same  place  and  man- 
ner as  has  the  defendant,  and  no  cause  of 
action  arose  thereby  against  the  municipal- 
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ity  and  In  favor  of  plaintiff,  none  has  arisen 
in  her  favor  by  reaaon  of  tlie  construction 
and  operation  of  ttie  road  by  defendant 

[2]  A  physical  taking  of  plaintiff's  property 
was  not  essential  to  a  cause  of  action  In  her 
favor,  but  physical  damage  thereto,  as  con- 
tradistinguished from  personal  annoyance  or 
inconvenience,  was.  It  must  appear  that 
plaintiff  had  some  right  In,  user  of,  or  Interest 
Iiertalning  to  the  property  which  lias  been 
wholly  or  partially  destroyed  before  she  can 
maintain  a  cause  of  action  for  damages  to 
her  property.  The  right  disturbed  may  be 
either  public  or  private,  but  it  must  be  a 
right  which  she  «nJoyed  In  connection  with 
her  property,  and  which  gave  to  it  an  addi- 
tional value,  and  without  which,  or  as  affect- 
ed by  the  diaturbauce,  the  property  itself  is 
damaged.  The  disturbance  of  the  right  or 
easement  may  be  at  a  distance  from  the 
property  injured,  but  the  interference  must 
be  with  some  right  held  with  regard  to  tliat 
property.  As  said  in  Gilbert  v.  Greeley  S.  L. 
&  P.  Ry.  Co.,  13  Colo.  501,  506,  22  Pac.  814, 
.S13:  "Private  property  mnst  be  taken,  or 
private  property  must  be  damaged,  before  a 
cause  of  action  arises.  The  damage  must  he 
to  the  property,  or  its  appurtenances,  or  it 
must  affect  some  right  or  interest  wUch  the 
owner  enjoys  in  connection  with  the  proper- 
ty, and  which  Is  not  shared  with  or  enjoyed 
by  the  public  generally,"  The  Injury  sus- 
tained must  be  damages  to  her  property,  not 
incidental  injuries  arising  from  a  careful  ex- 
ercise of  legal  rights  by  defendant  In  a  man- 
ner that  does  not  invade  the  legal  rights  of 
plaintiff.  The  principle  expressed  In  the 
phrase  "damnum  absque  injuria"  has  not  been 
repealed.  City  of  Denver  v.  Bayer,  7  Colo. 
113,  2  Pac.  6;  Denver  Cir.  R.  Co.  v.  Nestor, 
10  Colo.  403,  15  Pac.  714.  For  annoyance 
and  inconvenience  to  owners  of  private  proper- 
ty arising  from  the  lawful  and  reasonable  acts 
of  another,  or  the  lawful  and  reasonable  use 
by  another,  without  negligence  and  without 
nwlice,  of  that  which  is  his,  no  matter  how 
seriously  such  acts  may  depreciate  the  mar- 
ket price  of  adjoinlug  property,  the  owner 
thereof  is  without  remedy.  The  fundamental 
law  gives  a  remedy  for  private  property  tak- 
en or  damaged  by  requiring  payment  there- 
for, but  does  not  extend  that  remedy  to  in- 
dode  compensation  for  personal  annoyance 
and  inconvenience  suffered  by  reason  of  the 
proper  and  reasonable  operation  of  either 
pubUc  works  or  private  enterprises. 

[3]  Moreover,  it  is  certain  from  our  deci- 
sions that  a  municipality  in  this  state  may 
use  or  authorize  its  streets  to  be  used  for  all 
ordinary  and  necessary  uses  to  which  city 
streets  are  usuuiiy  subjected,  and  to  such 
farther  local  uses  and  means  of  conveyance 
as  the  lawmaking  power  may  have  author- 
ized for  the  streets  and  thoroughfares  of  the 
entire  city,  and  that- Incidental  injuries  aris- 
ing from  a  careful  exercise  of  those  rights 
are  damnum  absque  injuria;   but  as  to  ex- 


traordinary or  unusual  uses  or  unrensouabie 
changes  in  the  street  no  such  Immunity  ex- 
ists. City  of  Denver  v.  Bayer,  supra;  City 
of  Denver  v.  Vernla,  8  Colo.  399,  8  Pac.  656; 
Denver  Cir.  R.  Co.  v.  Nestor,  supra;  D.  &  S. 
F.  R.  Co.  v.  Domke,  11  Colo.  247,  17  Pac.  777; 
Gilbert  v.  G.  8.  li.  &  P.  L.  R.  Co.,  supra; 
Pueblo  V.  Strait,  20  Colo.  13,  36  Pac  789,  24 
L.  R.  A.  392,  46  Am.  St.  Rep.  273;  City  of 
Denver  v.  Bonesteel,  30  Colo.  107,  69  Pac 
595;  Lelper  v.  Denver,  36  Colo.  110,  85 
Pac  849,  7  L.  R.  A.  (N.  S.)  108,  118  Asa. 
St  Rep.  101,  10  Ann.  Cas.  847.  As  said 
by  Mr.  Justice  Helm  in  his  concurring  opin- 
ion in  Denver  Cir.  R.  Co.  v.  Nestor,  supra: 
"The  framers  of  the  Constitution  and  the 
people  who  voted  for  its  adoption  under- 
stood that  with  this  instrument  in  force 
certain  Injuries  suffered  by  the  proprietor  of 
land  through  the  legitimate  and  careful  im- 
provement of  adjoining  ground  would  contin- 
ue to  be  wrongs  for  which  the  law  provides 
no  remedy.  So,  also,  did  the  convention  and 
the  people  understand  that  the  abutting  lot 
owner  would  anticipate  in  making  his  pur- 
cliase  that  the  street  would  necessarily  be 
occupied  by  the  local  public  for  all  th^  usual 
and  ordinary  uses  of  a  Ughway;  that  the 
city  would,  from  time  to  time,  under  the 
statutory  powers  conferred,  so  change  and 
Improve  the  street  as  to  render  it  more  con- 
venient and  useful  for  such  purposes;  and 
that  Incidental  Injuries  Indirectly  resulting 
to  him  from  such  Improvements  would  still 
be,  as  they  were  before  the  Constitution, 
wrongs  without  a  legal  remedy." 

And  in  spealiing  of  the  power  of  the  city 
over  Its  streets  in  City  of  Denver  v.  Bayer, 
supra,  we  said:  "In  determining  what  chang- 
es and  improvements  are  most  conducive  to 
(the  greater  convenience  of  the  public),  the 
council  exercises  a  large  discretion.  And 
unless  unreasonable  changes  are  made,  .or 
iiijury  results  to  the  adjoining  premises 
through  the  unskillfulness  or  negligence  of 
those  employed,  the  owner  thereof  will  not  be 
heard  to  complain,  though,  in  fac^  the  real 
value  and  convenience  of  his  property  are 
diminished  thereby;  for  in  purctiasing  his 
lot,  or  in  relinquishing  the  public  easement, 
he  is  conclusively  presumed  to  have  contem- 
plated this  power  and  authority  of  the  mu- 
nicipal government,  and  is  held  to  have  antici- 
pated any  injury  to  his  abutting  land  result- 
ing from  a  reasonable  and  proper  exercise 
thereof."  And  in  Lelper  v.  Denver,  supra, 
many  cases  are  reviewed,  and  It  Is  held  that 
an  "abutting  lot  owoer  was  bound  to  antici- 
pate, in  making  his  purchase,  that  the  street 
would  necessarily  be  occupied  by  the  local 
public  for  all  the  usual  and  ordinary  pur- 
poses of  a  highway,  and  that  the  city  would, 
from  time  to  time,  so  change  and  Improve 
the  street  as  to  render  it  more  convenient 
for  such  purposes,  and  that  indirect  injuries 
resulting  to  him  therefrom  remain  now,  as 
they  existed  before  the  constitutional  provl- 
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slon  was  adopted,  wron)^  without  a  legal 
remedy."  When  lands  are  taken  or  dedicat- 
ed for  a  town  or  city  street,  the  nature  and 
extent  of  the  public  right  therein  are  well 
defined.  Such  lands  are  acquired  for  the 
purpose  of  providing  a  means  of  free  passage 
common  to  all  the  people.  When  a  street  is 
laid  out.  It  may  be  rightfully  used  through- 
out Its  entire  extent  hi  such  manner  as  will 
render  It  most  useful  for  a  highway.  And 
unless  unreasonable  changes  are  made  there- 
in, or  It  is  subjected  to  an  extraordinary  or 
unusual  use,  or  Injury  results  to  the  adjoin- 
ing premises  through  faulty  or  improper  con- 
struction, the  owner  of  such  premises  has  no 
cause  of  action,  though,  in  fact,  the  real  val- 
ue and  convenience  of  his  projjerty  are 
diminished  thereby.  City  of  Denver  v.  Bayer, 
supra;  Pueblo  v.  Strait,  supra;  Leiper  v. 
Denver,  supra.  Such  changes  and  uses,  if 
properly  made  and  controlled,  do  not  in  any 
substantial  respect  destroy  the  street  as  a 
means  of  free  passage  common  to  all  people, 
nor  ordinarily  Impose  thereon  an  additional 
servitude.  By  the  reasonable,  ordinary,  usu- 
al, anl  lawful  use  of  a  right  already  fully 
tested  tn  the  public,  abutting  property  is  not 
thereby  damaged  in  a  manner  that  can  be 
made  the  basis  of  additional  compensation 
under  the  constitutional  provision. 

[4]  It  is  equally  well  settled  that  the  use 
of  the  streets  in  municipalities  for  a  street 
railway  is  one  of  the  ordinary  and  usual 
purposes  for  which  such  streets  and  high- 
ways may  be  used,  and  does  not,  when  pro])- 
erly  constructed  with  due  regard  to  existing, 
local  conditions,  augment  the  burden  or  serv- 
itude upon  the  street  so  as*  to  entitle  the 
owner  of  abutting  property  to  additional 
compensation.  Cooley  on  Const  Urn.,  p.  683 ; 
Dillon  on  Munlc.  Cor.  (4th  Ed.)  {  723;  El- 
liott on  Roads  and  Streets,  f  §  698,  699 ;  Booth 
on  Street  Railways,  |§  82,  83;  Joyce  on  Elec- 
tric Laws,  i§  336,  339,  341;  San  Antonio,  etc., 
Ry.  (30.  T.  Limburger,  88  Tex.  79,  SO  S.  W. 
S33,  63  Am.  St  Rep.  730;  Rafferty  v.  Cen. 
Trac.  Co.,  147  Pa.  579,  23  Atl.  884,  30  Am. 
St  Rep.  763;  Wagner  v.  Bristol  B.  L.  Ry. 
Co.,  108  Va.  694,  62  S.  E.  391,  25  L.  R.  A. 
(N.  8.)  1278;  Placke  v.  Un.  Depot  R.  Co., 
140  Mo.  634,  41  S.  W.  915. 

On  this  point.  In  Ransom  v.  Citizens'  Rail- 
way Co.,  104  Mo.  375,  16  S.  W.  416,  it  is 
said:  "Such  a  street  railway  as  this,  so 
laid  and  operated  as  not  to  materially  im- 
pair access  to,  or  the  enjoyment  of,  the 
adjacent  property,  may  lawfully  be  placed  in 
the  public  highways  of  the  city,  if  express- 
ly sanctioned  by  proper  authority.  Such  a 
use  does  not  impose  any  additional  burden 
entitling  the  owner  of  adjoining  land  to 
compensation;  nor  can  it  be  justly  regarded, 
at  the  present  day,  as  any  substantial  im- 
pairment of  the  public  easement  or  of  the 
private  rights  of  proprietors  of  land  abutting 
on  the  street."  And  in  Placke  v.  Union  De- 
pot B.  Co.,  supra,  it  la  said:    "We  think  It 


must  now  be  regarded  as  settled  law  that 
an  electric  street  railway  laid  to '  grade  Is 
not  an  additional  servitude,  and  docs  not  in- 
fringe upon  the  property  rishts  of  those 
whose  lots  abut  on  the  street" 

Testing  the  complaint  before  us  by  the 
rules  announced,  it  is  clear  that  no  cause 
of  action  is  stated  therein.  It  contains  no 
allegation  that  the  railway  track  is  above  or 
below  the  surface  of  the  street,  or  was  in 
any  wise  Improperly  or  negligently  construct- 
ed, or  that  the  road,  as  a  structure,  in  any 
way  hampers  ingress  or  egress.  The  grava- 
men of  the  complaint  is  the  additional  num- 
ber of  cars  operated  on  the  line,  with  the 
consequent  increase  in  vibration  and  noise 
by  reason  thereof.  While  it  is  alleged  that 
at  one  point  in  front  of  plaintiff's  residence 
the  west  rail  of  defendant's  road  is  but  three 
feet  from  the  Curb,  it  is  not  claimed  that 
thereby  ingress  and  egress  to  plaintiff's  prop- 
erty is  affected.  The  inconvenience  alleged 
in  that  respect  arises  from  "the  frequency 
with  which  cars  are  operated  upon  said 
tracks,"  and  in  no  sense  from  the  structure 
itself.  The  defendant  is  not  liable  for  in- 
convenience of  either  character,  because  they 
are  merely  incident  to  the  use  of  the  high- 
way for  public  travel.  Denver  ft  S.  P.  Ry. 
Co.  et  al.  v.  Hannegan,  43  Colo.  122,  95  Pac. 
343,  16  L.  R.  A.  (N.  S.)  874,  127  Am.  St  Rep. 
100. 

[B,  6]  The  mere  fact  that  street  car  tracks 
are  laid  so  close  to  an  abutting  owner's  prop- 
erty as  not  to  permit  vehicles  to  stand  t>e- 
tween  the  tracks  and  the  sidewalk  does  not 
constitute  a  cause  of  action  in  favor  of  the 
abutting  property  owner  under  the  damage 
clause  of  the  Constitution.  Wagner  t.  Bris- 
tol Belt  Line  Ry.  Co.,  supra.  The  right  to 
the  use  of  the  street  is  the  same  after  the 
tracks  are  laid  and  the  cars  running  thereon 
as  it  was  before.  Both  he  and  the  defendant 
company,  and  likewise  the  public  geuerally, 
are  entitled  to  its  reasonable  use  with  due 
regard  to  the  rights  of  each  and  all.  Denver 
City  Tram.  Co.  v.  Wright  47  Colo.  360,  107 
Pac.  1074;  Carson  v.  Central  R.  Co.,  35  CaL 
325,  327. 

As  said  in  San  Antonio  Rap.  Tran.  Ry.  Co. 
V.  Limburger,  supra,  88  Tex.  86,  30  S.  W. 
635,  53  Am.  St  Rep.  730:  "In  regard  to  the 
matter  of  access  to  the  property,  the  ques- 
tion is  not  whether  the  construction  and 
maintenance  of  the  railway  Interferes  with 
the  ingress  and  egress  to  and  from  the  store- 
houses, but  it  is  whether  such'  construction 
and  maintenance  infringe  upon  the  right  of 
access.  It  is  possible  that  the  operation  of 
a  line  of  omnibuses  or  drays,  or  the  frequent 
passage  of  all  kinds  of  vehicles  for  the  con> 
veyance  of  persons  or  property,  may  serious- 
ly Interfere  with  and  obstruct  the  occapants 
of  the  buildings  In  the  receipt  and  delivery 
of  goods;  and  yet  It  could  not  be  held  that 
such  interference  was  unlawful.  Every  one 
has  the  right  to  the  use  of  the  street  for  ttte 
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purpose  for  which  it  was  dedicated,  aad  still 
iu  anj'  crowded  tboroughtjaire  the  driver  ol 
any  one  vetilcle  almost  uecessarlly  laterferes 
with  the  passage  of  some  other.  One  cannot, 
however,  unreasonably  delay  to  the  obstruc- 
tion of  another.  So  with  the  case  of  a  street 
railway.  Its  passage  may  be  lawfullj'  inter-- 
fered  with  by  persons  lawfully  using  the 
thoroughfare  for  pleasure  or  for  business. 
It  may  obstruct  the  passage  of  other  vehi- 
cles ;  but  it  cannot  legally  do  eo,  except  upon 
reasonable  necessity.  The  right  of  the  com- 
pany to  move  its  cars  over  its  track  is  not 
superior  to  the  right  of  another  person  In 
the  use  of  the  street" 

And  in  RafTerty  v.  Central  Traction  Co., 
supra,  It  is  said  that  if  at  any  time  the 
abutting  owner  has  occasion  for  the  presence 
of  vehicles  on  the  street  in  front  of  his  prop- 
erty to  take  away  or  deliver  persons'  or 
goodn,  be  may  exercise  that  right  for  such 
reasonable  time  as  is  necessary  for  his  pur- 
pose; arid,  If  in  such  exercise  of  the  right 
the  passage  of  street  cars  is  impeded,  they 
must  wait 

17]  Moreover,  the  well-recognized  rule  is 
that  in  order  for  a  plaintlfT  to  state  a  cause 
of  action  under  the  damage  clause  of  the 
Constitution  he  must  allege  facts  showing 
that  the  injury  to  him  is  not  only  greater  in 
degree,  but  different  in  kind  from  that  suf- 
fered by  the  public  at  large.  The  complaint 
contains  no  such  allegations.  The  annoy- 
ance, discomfort,  and  injury  suffered  by  the 
plaintiff  from  the  loud  and  disagreeable  nois- 
es and  vibrations  produced  by  the  cars  pass- 
ing over  the  tracks  and  around  the  curves, 
and  the  ringing  of  alarm  bells  at  the  place 
and  times  In  question,  are  the  same,  except 
in  degree,  as  are  suffered  by  the  public  gen- 
erally as  far  as  such  sounds  and  vibrations 
are  heard  and  felt  And  as  to  Injury  to  the 
ingress  and  egress  to  and  from  the  premises 
it  Is  not  different  in  kind  from  that  suffered 
by  every  other  owner  of  property  along  the 
street  The  use  of  the  street  by  any  one  in 
the  most  careful  manner,  whether  by  op- 
erating street  cars  thereon,  driving  teams  or 
automobiles  or  other  vehicles  over  the  same, 
or  traveling  upon  foot,  does  to  some  extent 
obstruct  ingress  and  egress  to  and  from  the 
property  abutting  upon  the  street  But  these 
are  temporary  and  i>asslng  Inconveniences, 
and  affect  the  general  public  In  the  same  man- 
ner as  they  affect  the  abutting  property  owner, 
differing  only  In  degree.  Romer  v.  St  Paul, 
etc,  Co.,  76  Minn.  211,  77  N.  W.  826,  74  Am. 
St  Rep.  455.  Whether  street  car  tracks  are 
at  the  side  or  in  the  c^ter  of  the  street,  if 
they  damage,  in  the  cOnstitntlonal  sense,  an 
abutting  property  owner's  ingress  and  egress 
to  and  from  the  street  he  has  a  cause  of 
action.  But,  as  said  In  the  syllabus  of  Wag- 
ner v.  Bristol  Belt  Line  Ry.  Co.,  supra:  "An 
abutting  owner  is  not  entitled  to  damages 
merely  because  his  property  Is  made  less  de- 
sirable and  less  comfortable  as  a  residence 


by,reason  of  the  fact  that  a  street  car  track 
is  laid  on  the  side  of  the  street  next  to  his 
residence  Instead  of  in  the  center  of  the 
street.  When  the  acts  complained  of  amount 
simply  to  an  inconvenience  or  discomfort  of 
the  oocuimnta  ot  the  property,  but  the  prop- 
erty itself  does  not  suffer  any  diminution  In 
substance,  and  is  not  rendered  Intrinsically 
less  valuable  by  reason  of  the  public  use, 
there  can  be  no  recovery.  The  property  is 
not  damaged  within  the  meaning  of  the  Con- 
stitution." 

The  conclusions  we  have  reached  herein 
are  in  accord  with  the  principles  this  court 
has  heretofore  announced,  and  likewise  con- 
sistent with  the  best-reasoned  cases  in  other 
jurisdictions.  So  it  is  unnecessary  to  con- 
tinue the  discussion  further.  The  Judgment 
is  affirmed. 

Judgment  affirmed. 

MtrSSKR,  C.  J.  (dissenting).  Each  case  is 
governed  by  its  own  peculiar  facts.  As  I 
read  the  complaint,  It  appears  to  me  that  it 
alleges  facts,  which,  if  not  denied  or  if  not 
explained,  are  sufficient  to  show  that  the 
property  in  question  has  suffered  such  special 
damage  as  to  call  for  compensation  within 
the  true  intent  and  meaning  of  the  provision 
of  our  Constitution,  which  says,  "That  pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  or  private  use  without  Just  com- 
peusatlon"  (Const  art  2,  S  15),  as  that  pro- 
vision has  been  heretofore  construed  by  this 
court  The  demurrer  should  have  been  over- 
ruled. 

SCOTTt  J.,  Joins  with  me  In  this  dissent. 


PINNACLE  GOLD  MINING  CO.  et  aL  v, 

POPST  et  aL 

(Supreme  Court  of  Colorado.     April  7,  1»13.) 

1.  BXECUTOBS  AND  AOMINISTBATOBS  {|  349*)— 

Saxb  of  Rbaltt  to  Pay  DEBxa— Oollateb- 

Ai.  Attack. 

Where  the  county  court  has  no  jurisdiction 
over  proceeding's  to  sell  a  decedent's  real  estate 
to  pay  debts,  or  over  the  parties,  and  the  want 
of  jurisdiction  is  disclosed  by  an  inspection  of 
the  record,  a  decree  ordering  a  sale  is  void,  and 
can  be  attacked  either  directly  or  collaterally ; 
but  where  the  jurisdictional  Infirmity  can  be 
discovered  only  by  evidence  aliunde  tlie  record, 
the  judgDoent  is  voidable  only,  and  is  ^ood  until 
set  -aside,  reversed,  or  declared  void  in  a  suit 
brouglit  to  try  tliat  very  issue. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  Jl  1446,  1449- 
1455 ;    Dec.  Dig.  i  349.»] 

2.  HxEcnroRs  and  Administbatoks  ($  .^36*) 
—Sale  of  Realtt  to  Pat  I>bbt8— Peti- 
tion. 

An  administrator's  petition,  showing  that 
the  amount  and  value  of  a  decedent's  personal 
estate,  as  shown  by  the  Inventory  and  appraise- 
ment, was  $4,108,  that  $108  thereof  cousisted 
of  household  goods  and  furniture  e.xcmpt  from 
sale  for  the  payment  of  debts,  that  the  remain- 
der of  the  estate  consisted  entirely  of  sliares  of 
stock  in  a  inininR  company  bavins  no  markoc 
or  salnblp  vnlne,  and  wliich  tlie'  administrator 
had  been  nnable  to  sell,  but  which  had  a  pro- 
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spective  value  by  reason  of  the  favorable  lo- 
cation of  the  propprty.  that  the  amount  of 
claims  against  the  eatate  amounted  to  about 
$1,000,  that  decedent  owned  an  interest  in  cer- 
tain unpatented  mining  lode  locations  which  be 
believed  it  was  to  the  interest  of  the  estate  to 
have  sold  for  the  payment  of  debts,  and  that 
they  were  unproductive,  and  the  decedent's  in- 
terest was  likely  to  be  lost  for  failure  to  do  as- 
sessment work  thereon,  was  sufficient  to  give 
the  county  court  jurisdiction  to  order  a  sale  of 
such  property. 

[Eld.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  1385-1890; 
Dec.  Dig.  §  3SC.*3 

3.  Judgment  (}  501*)— Effect  of  Mistakes, 

EBRORS  and   iBHEOULAaiTIES. 

Mistakes,  errors,  nnd  irresularities,  al- 
thoue;h  they  miRht  reverse  a  case  on  review, 
are  not  jurisdictional,  and  will  not  render  ibe 
judgment  void. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  941 ;   Dec.  Dig.  {  501.*] 

4.  Executors  and  Administrators  (§  380*)— 
Sale  of  Realty  to  Pay  Debts — Collater- 
al Attack. 

The  county  court's  finding,  in  a  proceeding 
to  sell  land  to  pay  debts,  that  the  personalty 
was  not  sufficient  to  discharge  the  debts  against 
the  estate  could  not  be  overthrown,  in  an  ne- 
tion  in  the  district  court  to  set  aside  such  sale, 
by  evidence  that  the  county  court  was  mistak- 
en, especially  in  the  absence  of  a  direct  issue 
that  such  finding  was  based  on  fraud. 

[PM.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent.  Dig.  55  1.545-1503, 
1555-1584,  1567 ;    Dec.  Dig.  §  380.*) 

5.  Executors  and  Admisibtrators  (§  326*) — 
Sale  of  Realty  to  Pay  Debts— Suffi- 
ciency OF  Claims. 

A  widow's  allowance,  which  she  elected  to 
take  in  money  in  lieu  of  the  specific  property 
allowed  her  by  the  appraisers,  was  a  sufficient 
claim  against  the  estate  to  support  a  proceed- 
ing to  sell  the  realty  to  pay  debts. 

[E3d.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §  1343;  Dec. 
Dig.  I  320.*] 

0.  Executors  and  Administrators  (J  .^48*) — 
Sale  op  Realty  to  Pay  Dkbts— Setting 
Abide. 

A  decree  of  the  county  court  ordering  the 
sale  of  a  decedent's  realty  for  the  payment  of 
debts  was  voidable,  and  would  be  set  aside,  in 
a  suit  brought  for  that  purpose,  as  to  children 
of  the  decedent  who  were  not  served  with  pro- 
cess, although  the  sheriff's  return  and  the  de- 
cree recited  such  service. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §  1448;  Dec. 
Dig.  S  34a*] 

7.  EJxECUTOBs  and  Administrators  <§  348*) — 
Sale  of  Realty  to  Pay  Debts — Setting 
Aside. 

Before  a  decree  of  the  county  court  order- 
ing the  sale  of  a  decedent's  realty  to  pay  debts 
can  be  set  aside  for  want  of  service  of  process, 
where  the  decree  and  the  sheriff's  return  recite 
such  service,  the  proof  must  be  clear,  unequiv- 
ocal, and  convincing,  or,  in  other  words,  beyond 
a  reasonable  doubt 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §  1448;  Dec. 
Dig.  i  348.*] 

8.  EScecutors  and  Administbatobs  (§  380*)— 
Sale  of  Realty  to  Pay  Debts— Actions 
TO   Set  Aside — Evidence. 

In  an  action  to  set  aside  the  sale  of  a  de- 
cedent's realty  to  pay  debts,  brought  11  years 
^fter  the  sale,  evidence  held  insufficient  to  over- 


come th?  recitals  in  the  decree  and  the  sheriff's 
return  of  the  service  of  process,  or  to  support  a 
Snding  that  process  was  not  served  on  the  de- 
cedent's children. 

[Ed.  Note.— For  other  cases,  see  Elxecutors 
and  Administrators.  Cent  Dig.  5§  1545-1553, 
1555-1564,  1567;    Dec.  Dig.  J  380.*] 

9.  Executors  and  Administrators  (i  380*) 
— Sale  of  Realty  to  Pay  Debts— Actions 
TO  Set  Aside— Evidence. 

In  an  action  to  set  aside  the  sale  of  a  de- 
cedent's realty  to  pay  debts,  evidence  held  in- 
sufficient to  support  a  finding  that  process  was 
served  on  decedent's  infant  children  less  than 
10  days  before  the  return  day. 

[Ed.  Note.— For  other  cases,  see  Execntors 
and  Administrators,  Cent  Dig.  Sf  1545-1553, 
1555-1561,  1567 ;  Dec,  Dig.  §  380.*] 

10.  Executors  and  Administrators  <i  337*) 
—Sale  of  Realty  to  Pay  Debts— Seevice 
BY  Process. 

The  county  court  bad  no  jurisdiction  to 
order  the  sale  of  a  decedent's  realty  to  pay 
debts  on  the  first  day  of  a  terra,  unless  the  par- 
ties were  served  at  least  10  days  prior  thereto ; 
and  if  not  so  served  the  judgment  was  voidable, 
and  would  be  set  aside.  « 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  1397-1409; 
Dec.  Dig.  S  337.*] 

11.  Executors  and  Administrators  (§  380*) 
—Sale  of  Realty  to  Pay  Debts— Actions 
TO  Set  Abide— Bvidbnoe. 

Where  the  decree  ordering  the  sale  of  a 
decedent's  realty  to  pay  debts  and  the  sheriff's 
return  showed  a  proper  service  of  process,  the 
sale  would  be  set  aside,  on  the  ground  that  pro- 
cess was  served  within  10  days  of  the  return 
day,  only  on  evidence  clearly  establishing  the 
untruthfulness  of  the  record. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  K  1545-1553, 
1555-15tH,  1507 ;   Dec.  Dig.  §  380.*] 

12.  Process    (J   148*)— Return- Oonclusivb- 

NK6S. 

A  sheriff's  return  of  service  of  process  can- 
not be  impeached  by  a  record  or  statements 
made  by  him. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  $  201 ;    Dec.  Dig.  i  148.*] 

13.  Process  <8  141*)— Return— Conclusive- 
ness. 

A  sberifTs  return  of  service  of  process  is 
controlling,  even  over  the  recitals  in  the  judg- 
ment, and  if  defective  or  erroneous  must  be 
amended. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent  Dig.  §f  189-192;    Dec.  Dig.  i  141.*] 

14.  Witnesses  (f  379*)— Impeachment— Con- 
tradictory Statements. 

Where  a  sheriff  testifies  orally  in  support 
of  his  return  of  service  of  process;  contradic- 
tory statements  made  by  him  are  then  admissi- 
ble for  the  purpose  of  impeaching  his  testi- 
mony, when  a  proper  foundation  has  been  laid. 
[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  8S  1209,  1220-1222,  1247-1256; 
Dec.  Dig.  I  379.*] 

16.  Executors  and  Administbatobs  (|  380*) 
—Sale  of  Realty  to  Pay  Debts*— Setti.ng 
Aside. 

The  district  court  is  not  a  court  of  review, 
and  had  no  jurisdiction  to  set  aside  a  proceed- 
ing in  the  county  court  to  sell  the  lands  of  a 
decedent  to  pay  debts,  the  conveyances  there- 
under, and  a  United  States  patent  to  a  subse- 
quent purchaser,  but  if  the  proceedings  were 
void  on  account  of  the  fraud  of  the  administra- 
tor, of  which  subsequent  purchasers  bad  knowl- 
edie.    it   could   grant   relief  only    by   declaring 
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such  puTcbasen  to  be  constructive  trustees  and 
compelling  a  reconveyance. 

[Bd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  SI  1546-1658, 
1555-1564,  13tt7;    Dec.  Dig.  i  380.*1 

16.  BxECDTOBS  AWD  ADinmstrBASTOBS  (8  888*) 
— Halx  of  Land— Bona  Fidb  PuaauABiiBB 

^CONSTKUCTIVE    XOTICE. 

After  the  death  of  the  owner  of  an  Interest 
in  two  mining  claims,  his  widow  and  the  other 
own«r  conveyed  the  claim  to  V.,  who  conveyed 
to  a  corporation  under  an  agreement  with  the 
other  organizers  of  the  corporation  that  if  they 
became  dissatisfied  the  claims  conveyed  by  each 
party  would  be  reconveyed.  They  did  become 
dissatisfied,  and  the  claims  conveyed  by  the 
other  parties  were  reconveyed.  One  of  the  oth- 
er organizers  was  appointed  administrator  of 
the  decedent's  estate  and  sold  snch  claims  for 
the  payment  of  debts.  V.  had  them  purchased 
at  such  sale  for  him,  in  order  to  perfect  bis 
title,  iiad  the  interest  in  one  of  such  claims  ac- 
quired at  such  sale  conveyed  to  the  corporation, 
and  by  it  to  defendant's  grantor,  and  received 
the  pay  therefor,  the  corporation  and  the  otiier 
o^aniseis  receiving  no  part  thereof,  pursuant 
to  the  agreement  for  reconveyance.  He  had 
the  interest  In  the  other  claim  conveyed  to  his 
wife,  who  immediately  conveyed  it  to  the  ad- 
ministrator for  a  valuable  consideration.  De- 
fendants bought  the  property  in  good  faith, 
without  actual  knowledge  of  any  infirmity  in 
the  title.  Held,  that  if  there  was  any  fraud 
in  connection  with  the  sale  on  the  part  of  the 
administrator  defendants  were  not  charged  with 
constructive  notice  thereof. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  SS  1573-1582; 
Dec  Dig.  §  38a*] 

17.  EJXECUTOBS  AND  Aduinistratobs  (§  367*) 
—Sale  of  Realty  to  Pay  Debts— Setting 
Aside. 

An  administrator's  sale  of  the  decedent's 
realty  for  the  payment  of  debts  was  not  fraud- 
ulent or  invalidated  because  the  pnrcluiser 
bought  the  land  for  the  purpose  of  perfecting 
bis  title  under  a  conveyance  from  the  widow  ; 
the  purchaser's  intent  in  bidding  ordinarily  be- 
ing immaterial. 

(Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §|  1545-1549; 
Dec  Dig.  §  3«7.*] 

Appeal  from  District  Court,  Teller  Coun- 
ty; James  Owen,  Judge. 

Action  by  Mary  A.  Popst  and  others  against 
the  Pinnacle  Gold  Mining  Company,  the  Fly- 
ing Clond  Gold  Mining  Company,  and  oth- 
ers. From  a  Judgment  for  plaintiffs,  the  de- 
fendants named  appeal.  Reversed  and  re- 
manded. 

Franklin  E.  Brooks,  Michael  B.  Hurley, 
and  George  W.  Blerbauer,  all  of  Colorado 
Springs,  Guy  P.  Nevitt,  of  Cripple  Creek,  and 
H.  Alexander  Smith,  of  Colorado  Springs, 
for  appellants.  Charles  C.  Butler,  of  Den- 
ver, for  appellees.. 

GiiRRIGUES,  J.  John  Popst  died  Intes- 
tate May  15,  1895,  owning  an  undivided  In- 
terest In  unpatented  mining  lode  locations  In 
the  Cripple  Creek  district.  He  left  as  his 
heirs  his  widow,  Honora  Popst,  and  eight 
minor  chldren,  for  whom  she  was  appointed 
guardian.  John  Nolon,  the  administrator, 
under  an  order  from  the  coiinfy  court,  sold 
the  estate's  Interest  in  the  Rrindsmnid  and 


Unclei  Sam  locations  at  public  sale  to  Frank 
Dodson.  .  By  mesne  conveyances  the  title  to 
the  Briudsmaid  passed  to  Farusworth,  who 
patented  it  and  conveyed  It  to  the  Pinnacle 
Company,  which  conveyed  a  portion  to  the 
Flying  Cloud  Company.  The  Blanche  Com- 
pany acquired  the  Uncle  Sam.  Before  this 
suit  was  commenced,  two  of  the  children, 
George  M.  and  John  F.,  became  of  age  and 
deeded  an  undivided  one  thirty-second,  and 
the  widow  deeded  an  undivided  one-sixth, 
interest  in  both  locations  to  S.  A.  Phipi)s  and 
W.  R.  Gilli>atrick,  In  consideration  for  which 
they  were  to  bear  the  expense  of  this  litiga- 
tion. George  M.  Popst,  John  F.  Popst,  Hon- 
ora Popst,  S.  A.  Phipps,  and  W.  R.  Gillpat- 
rlck  individually,  and  Mary,  William,  Mi- 
chael, Hugh,  Harry  and  James  Popst,  minors, 
by  Honora  Popst  as  guardian,  commenced 
this  suit  July  2,  1902,  against  the  Pinnacle 
Gold  Mining  Company,  the  Flying  Cloud 
Gold  Miuiug  Company,  John  Kolon,  and  th« 
Blanche  Gold  Mining  Company.  The  sub- 
ject of  the  action  was  the  Brindsmald  and 
Uncle  Sam  locations;  the  object  of  the  ac- 
tion was  to  recover  the  title  that  had  been 
divested  by  the  administrator's  sale  of  real 
estate  to  pay  debts.  The  court  found  all 
the  Issues  in  favor  of  the  children;  also  In 
favor  of  Phipps  and  Gillpatrlck  as  to  the 
one  thirty-second  Interest  conveyed  to  them 
by  George  and  John.  It  found  against  Hon- 
ora Popst;  also  against  Phipps  and  Gillpat- 
rlck on  the  one-sixth  Interest  conveyed  by 
her.  It  declared  the  county  court  judgment 
void  and  ordered  it,  the  administrator's  sale, 
the  certlllcate  thereof,  order  approving  it,  ad- 
ministrator's deed,  patent  to  Faru.sworth, 
and  all  the  mesne  conveyances  from  Dodsou 
to  appellants,  annulled  and  set  aside.  It 
found  these  were  clouds  which  it  ordered 
removed  from  tlie  title  of  those  In  whose 
favor  It  found.  The  Pinnacle  and  Flying 
Cloud  Companies  appealed;  the  Brindsmald 
being  the  only  property  affected  by  the  ap- 
peal. 

There  were  four  Issues  Involved:  First, 
that  the  county  court  acquired  no  jurisdic- 
tion over  the  proceedings  to  sell  real  estate 
to  pay  debts,  because  the  petition  failed  to 
state  necessary  jurisdictional  facts,  and  the 
order  contained  recitals  showing  the  court 
acted  without  jurisdiction;  second,  that  no 
summons  was  In  fact  served  on  the  children, 
though  the  decree  recites  and  the  return 
shows  they  were  personally  served;  third, 
that  the  summons  was  not  In  fact  served  10 
days  prior  to  November  2,  1895,  though  the 
return  shows  and  the  decree  finds  10  days' 
prior  service;  fourth,  that  the  purchaser  at 
the  administrator's  sale  fraudulently  pur- 
chased the  locations  for  the  administrator 
and  his  associates  for  an  inadequate  price, 
of  which  fraud  appellants  had  notice.  The 
district  court  made  no  specific  findings  on 
any  issue,  but  found  all  of  them  in  favor  of 
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the  chliarcn,  which  has  compelled  tis  to  re- 
view all  the  Issues  and  a  very  voluminous 
record.  To  make  the  case  intelligent,  we 
feel  obliged  to  set  forth  rather  fully  the  pe- 
iltlon  and  order  of  sale,  as  follows: 

"Petition  for  Sale  of  Real  Estate. 

"(Filed  October  a,  18M.) 

"State  of  Colorado,  County  of  Ea  Paao— es.: 

"In  the  County  Court 

"In  the  Matter  of  the  Estate  of  George 
Popst,  Deceased. 

"Petition  for  the  Sale  of  Real  Estate. 

"John  Nolon,  as  administrator  of  the  es- 
tate of  George  Popst,  shows  the  court  *.  That 
the  amount  and  value  of  the  personal  estate 
belon^ng  to  deceased  at  his  death,  as  shown 
by  the  inventory  and  appraisement  herein, 
was  $4,108.00;  that  of  said  amount,  the 
$108.00  consists  of  the  household  goods  and 
furniture  which  are  exempt  from  sale  for  the 
payment  of  debts;  that  the  $4,000.00  con- 
sists entirely  of  72,499  shares  of  the  capital 
stock  of  the  Mineral  Rock  Mining  Company, 
which  stock  has  no  market  or  salable  value 
at  this  time,  and  cannot  now  be  sold  or  dis- 
posed of,  although  your  petitioner  has  used 
every  effort  to  secure  a  sale  thereof;  that 
while  the  stock  has  now  no  market  or  sala- 
ble value,  it  has  a  prospective  value  by  rea- 
son of  the  favorable  location  of  the  property, 
and  on  this  account  something  is  likely  to  be 
realized  from  it  for  the  estate  in  the  future ; 
that  for  this  reason  none  of  the  estate's  per- 
sonal property  has  been  sold;  that  the 
amount  of  claims  allowed  against  the  estate, 
and  the  amount  still  existing  and  not  allow- 
ed, as  near  as  be  is  able  to  estimate  the 
samo,  is  about  $1,000;  but  he  is  unable  to 
state  what  portion  thereof  has  been  allowed. 

"Decedent  died  seised  of  the  following  in- 
terest in  real  estate:  One-fifth  interest  in 
the  Crlstle  Lite  lode,  value  $25.00;  one- 
fourth  interest  in  the  Sarah  Ann  McDonald 
lode,  value  $25.00;  one-fourth  interest  in 
the  Flying  Cloud  lode,  value  $25.00;  one- 
half  interest  In  the  Brindsmaid  lode,  value 
$25.00;  one-half  Interest  in  the  Uncle  Sam 
lode,  value  $50.00;  one-third  interest  in 
the  Little  Mary  lode,  value  $25.00;  one-fifth 
Interest  in  the  Mollie  Gibson  lode,  value 
$25.00;  one-<iftb  interest  in  Old  Branch 
lode,  value  $25.00 ;  one-fifth  interest  In  Roan- 
na  lode,  value  $150.00— in  the  Cripple  Creek 
mining  district  That  they  all  consist  of 
mining  lode  locations  only;  no  patents  hav- 
ing been  issued  for  any  of  them.  That  he 
believes  it  will  be  to  the  Interests  of  the  es- 
tate to  have  its  interest  in  the  Roanna, 
Brindsmaid,  and  Uncle  Sam  locations  sold 
by  order  of  court  for  the  payment  of  debts 
for  the  following  reasons:  First  hecaut;e 
there  Is  no  personal  property  and  no  funds 
in  the  hands  of  petitioner  with  which  to  pay 
or  discharge  debts.  Second,  because  said 
lode  mining  claims  are  unproductlvei  and 


no  revenue  can  be  received  from  them  with- 
out much  expense,  and  the  assessment  work 
thereon  for  the  year  1896,  has  not  been  done, 
and  there  is  great  danger  that  the  estate's 
Interest  in  the  locations  may  be  lost  unless 
the  property  is  sold.  That  in  his  Judgment 
the  estate's  Interest  in  tlie  claims  can  be 
sold  to  better  advantage  at  private  sale  than 
at  public  auction.  That  the  heirs  of  decedent 
are  Honora  Popst  his  widow,  John  F., 
James,  Harry  A.,  Hugh  J.,  Michael,  William 
and  Mary  Popst  his  minor  children.  Prayer 
for  summons.  That  he  be  directed  to  sell 
the  locations  at  private  sale.  That  the  court 
aid  him  in  disposing  of  the  property,  or  oth- 
erwise provide  for  the  payment  of  claims 
against  the  estate. 

"Decree  for  Sale  of  Real  Estate. 

"(Plied  November  14,  UM.) 

"State  of  Colorado,  County  of  El  Paso— ss.: 

"In  the  County  Court  in  Probate. 

"November  Term,  A.  D.  1896. 

"In  the  Matter  of  John  Nolon,  Administra- 
tor of  the  Estate  of  George  Popst  Deceas- 
ed, Petitioner,  v.  Honora  Popst,  Widow, 
John  F.,  George  M.,  Jame.s,  Harry  A., 
Hugh  J.,  Michael,  William  and  Mary 
Popst  Respondents. 

"Decree  for  the  Sale  of  Real  Estate  to  Pay 
Debts,  Filed  November  14,  1896. 

"This  day  comes  John  Nolon,  administra- 
tor and  petitioner  herein,  and  the  respondents 
John  F.,  George  M.,  James,  Harry  A.,  Hugh 
J.,  Michael,  William  and  Mary  Popst  also 
come  by  George  W.  Musser,  as  their  guardian 
ad  litem,  and  file  their  answer,  and  the  cause 
coming  on  to  be  heard,  and  It  satisfactorily 
appearing  to  the  court  from  the  records  and 
files  herein  that  the  respondents  have  been 
personally  served  with  summons  by  the 
sheriff  of  this  county  more  than  ten  days 
before  the  return  day  thereof  (November  2), 
thereupon  it  is  ordered  that  Honora  Popst 
be  called,  and  she,  l>eing  three  times  solemn- 
ly called  in  open  court  by  the  sheriff,  comes 
not  uor  any  one  for  her,  but  makes  default; 
whereupon  it  is  ordered  that  the  petition  be 
taken  as  confessed  against  said  adult  re- 
spondent 

"And  now  this  cause  coming  on  to  be 
heard  upon  the  petition  taken  as  confessed, 
as  aforesaid,  the  answer  of  the  guardian  ad 
litem,  and  the  exhibits,  proofs  and  testimo- 
ny produced  and  taken  In  open  court  and 
it  satisfactorily  appearing  to  the  court  that 
George  Popst  departed  this  life  May  15, 
1895,  leaving  Honora  Popst,  his  widow,  and 
John  F.,  George,  Harry  A.,  Hugh  J.,  Michael, 
James,  William  and  Mary  Popst  his  chil- 
dren and  only  heirs  at  law,  that  the  petition- 
er was  duly  appointed  administrator  of  his 
estate,  and  that  letters  were  duly  granted  to 
him,  bearing  date  September  30,  1895,  and 
that  petitioner  has  made  a  Just  and  true  ac- 
count of  the  condition  of  ttie  estate  to  tin 
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oourt,  and  that  tbe  peraonal  estate  la  insnffl- 
dent  to  pay  tbe  debts  of  Oeorge  Popst,  de- 
ceased, and  the  expmses  of  administration, 
and  It  farther  appearing,  and  tbe  court  so 
finding,  that  the  amonnt  of  the  deficiency, 
aforesaid.  Is  the  ERim  of  1135.50,  besides  ac- 
crued Interest  thereon,  and  coets,  that  the 
petitioner  has  made  and  returned  to  tbe 
court  an  inventory  of  tbe  real  estate  of  the 
deceased,  and  caused  it  to  be  appraised  as 
required  by  law,  tbe  appraised  value  thereof 
amounting  In  the  aggregate  to  tbe  sum  of 
$250.00,  and  it  further  appearbig  that  the 
said  George  Popst  died  seised  of  the  follow- 
ing real  estate  situated  in  El  Paso  county, 
to  wit,  one-half  interest  Brlndsmaid,  one- 
half  interest  Uncle  Sam,  and  one-fifth  inter 
est  Roanna  lode  mining  locations,  and  the 
court  having  ascertained  that  It  will  be  nec- 
essary to  sell  all  tbe  Interest  of  the  said 
estate  therein  to  pay  the  deficiency  afore- 
said, with  tbe  expenses  of  administration 
due  and  to  accrue,  and  petitioner  having 
filed  bis  bond  with  surety  thereon,  which  Is 
approved  and  acceptable  to   the  court: 

"It  is  therefore  ordered  that  said  petition- 
er sell  at  private  sale  one-half  Interest  in 
tbe  Brlndsmaid,  one-half  Interest  in  the  Un- 
cle Sam,  and  one-fifth  interest  in  tbe  Roan- 
na mining  lode  locations  to  pay  tbe  debts 
now  due  from  aald  estate  and  the  costs  of 
administration  due  and  to  accrue. 

"It  being  the  opinion  of  the  court  it  would 
benefit  tbe  estate  to  sell  at  private  sale,  it 
is  ordered  that  said  premises  be  sold  upon 
the  following  terms:  For  cash  upon  10 
days'  notice  in  the  Morning  Times,  a  dally 
newspaper  of  general  circulation  in  EH  Paso 
county,  which  terms  shall  be  distinctly  set 
forth  in  all  tbe  advertisements  of  sale.  And 
if  sold  at  private  sale,  the  real  estate  shall 
not  be  sold  for  less  than  tbe  appraised  value 
of  each  separate  parcel;  and  in  no  event  shall 
the  petitioner  herein,  either  directly  or  in- 
directly, become  the  purchaser  of  any  part 
thereof.  And  it  is  further  ordered  that  upon 
making  such  sale,  and  payment  by  the  pur- 
chaser, that  petitioner  execute  and  deliver 
to  tbe  purchaser  a  certificate  of  sale  as  in 
the  ca.se  of  sales  of  real  estate  upon  execu- 
tion, and  report  his  action  to  the  court; 
further  that  the  cause  stand  continued  to 
the  next  term  for  the  hearing  and  action 
upon  the  report. 

"Done  in  open  court  tbe  14th  day  of  No- 
vember. 1896." 

On  November  2T,  1896,  the  administrator, 
at  a  duly  advertised  public  auction  on  the 
street  in  Cripple  Creek,  sold  tbe  estate's  In- 
terest In  the  Brlndsmaid  and  I7ncle  ^am 
locations  to  Dodson  for  $200.  The  sale  was 
approved  by  the  court,  and  January  4,  1897, 
the  administrator  gave  Dodson  a  deed. 

[1]  2.  Dlscnssion  has  arisen  at  the  begin- 
ning whether  tbe  attack  on  the  county  court 
proceedings  Is  direct  or  collateraL  This 
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kind  of  a  direct  attack  is  usually  brought 
for  the  purpose  of  establishing  by  evidence 
aliunde  tbe  record  the  untruthfulness  of  its 
recitals  and  to  have  the  voidable  Judgment 
resting  upon  the  untruthful  record  declared 
void.  If  the  county  court  acquired  no  Juris- 
diction over  the  proceedings  by  petition  to 
sell  real  estate,  or  over  the  person  by  serv- 
ice of  summons,  and  an  inspection  of  the 
record  disclosed  tbe  want  of  Jurisdiction,  the 
Judgment  was  void,  and  could  be  attacked 
in  any  action,  either  directly  or  collaterally, 
whenever  and  wherever  it  was  Brought  In 
question.  If  there  was  any  Jurisdictional 
infirmity  in  tbe  county  court  proceedings 
which  could  only  be  discovered  by  evidence 
aliunde  the  record,  then  the  Judgment  was 
not  void,  but  voidable,  and  was  good  until 
set  aside,  reversed,  or  declared  void  in  a 
suit  brought  to  try  that  very  issue.  Where 
the  Issue  is  that  the  Judgment  is  void,  tho 
trial  Is  by  an  inspection  of  the  record.  Where 
the  issue  is  that  the  Judgment  Is  voidable, 
the  trial  is  by  mutters  dehors  the  record. 
Kavanagh  v.  Hamilton,  53  Colo.  157,  125 
Pac.  512;  Board  of  Commissioners  v.  Piatt, 
79  Fed.  567,  25  C.  C.  A.  87;  52  Cent.  Law 
J.  420. 

[2]  3.  An  Inspection  of  the  county  court 
record  ordering  tbe  administrator  to  sell 
real  estate  to  pay  debts  does  not  disclose 
that  the  order  was  void  on  account  of  the 
failure  of  the  court  to  acquire  Jurisdiction 
over  tbe  proceedings.  The  petition  conforms 
substantially  with  the  statute,  and  by  the 
great  weight  of  authority  was  sufficient  to 
invoke  the  Jurisdiction  of  the  court  over 
the  proceedings.  Nichols  v.  Lee,  16  Colo. 
147,  26  Pac.  157;  Bateraan  v.  Reltler,  19 
Colo.  547,  36  Pac.  548;  Mortgage  Trust  Co. 
V.  Redd,  38  Colo.  458,  88  Pac.  473,  8  L.  R.  A. 
(N.  S.)  1215,  120  Am.  St  Rep.  132 ;  Kavanagh 
V.  Hamilton,  53  Colo.  167,  125  Pac.  612; 
Manson  v.  Duncanson,  166  V.  S.  asH-547, 
17  Sup.  Ct  647,  41  L.  Ed.  1105 ;  Kretslnger 
V.  Brown,  165  Fed.  612,  91  C.  C.  A.  450; 
Iverson  v.  Loberg,  26  111.  180,  7»  Am.  Dec. 
364;  Stow  v.  Kimball,  28  111.  108;  Goudy 
V.  Hall,  36  111.  313,  87  Am.  Dec.  217;  Moore 
V.  Nell,  39  111.  256,  89  Am.  Dec.  303 ;  Brad- 
ley V.  Drone,  187  111.  175,  68  N.  E.  304,  79 
Am.  St  Rep.  214;  Salter  v.  Hllgen,  40 
Wis.  363 ;  Tallman  v.  McCarty,  11  Wis.  401 ; 
Blackman  v.  Mulhall,  19  S.  D.  534,  104  N. 
W.  250;  Magee  v.  Big  Bend  Co.,  51  Wash. 
406,  99  Pac.  16;  Burris  v.  Kennedy,  108 
Cal.  331,  41  Pac.  468;  Ksst&te  of  Devlncenzl. 
119  Cal.  498,  61  Pac.  845;  Sweet  v.  Ward, 
43  Kan.  695,  23  Pac.  941 ;    18  Cyc.  771. 

[3]  Mistakes,  errors,  or  Irregularities  are 
not  Jurisdictional,  and,  though  they  might 
reverse  a  case  on  review,  will  not  render  tbe 
Judgment  void. 

In  Nichols  V.  Lee,  supra  (on  rehearing) 
16  Colo.  154,  26  Pac.  157,  no  Inventory  and 
appraisement  were  filed,  and  it  was  contend- 
ed that  tbe  filing  of  these  documents  was  a 
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condition  precedent  to  tibe  right  to  sell  real 
estate ;  but  this  court  held  the  statute  meant 
that  whenever  It  shall  appear  after  and  not 
61/  an  Inventory  and  appraisement ;  that  aft- 
er was  a  designation  of  time,  not  jurisdic- 
tional, fixing  the  order  of  proceeding;  that 
a  failure  to  file  any  inventory  and  appraise- 
ment might  be  an  Irregularity  sufficient  to 
reverse  the  case  on  review,  but  would  not 
prohibit  the  court  from  acquiring  Jurisdic- 
tion over  the  proceedings;  that  the  petition 
is,  in  eftect,  a  complaint,  and  is  sufficient 
to  confe>  jurisdiction  upon  the  court  if  It 
contains  enough  to  call  upon  those  heirs 
who  are  parties  to  respond ;  because  noth- 
ing is  taken  as  confessed,  the  court  must 
take  the  testimony  and  decide  the  case  on  the 
evidence. 

[4]  The  county  court  is  a  court  of  general 
jurisdiction,  and  presumably  it  found  from 
evidence  produced  on  the  hearing  of  the  peti- 
tion that  the  personalty  was  not  sufficient 
to  discharge  the  debts  against  the  estate. 
This  finding  could  not  be  overthrown  or  re- 
versed on  the  trial  in  the  district  court  by 
evidence  showing  that  the  county  court  was 
mistaken. 

It  is  claimed  the  Inventory  and  appraise- 
ment show  that  the  Mineral  Rock  stock  own- 
ed by  the  estate  was  valued  at  ?4,000.  They 
do ;  but  the  petition  recites  that  it  was  the 
only  personal  property  belonging  to  the  es- 
tate, except  exempt  household  goods,  ap- 
praised at  $108,  selected  by  the  widow  at 
that  valuation  as  a  part  of  her  allowance; 
that  the  value  of  the  mining  stock  was  whol- 
ly prospective ;  that  it  had  no  market  value, 
and  could  not  be  sold  at  any  price.  The 
presumption  is  that  the  court  beard  evi- 
dence on  this  allegation,  and  found  it  true, 
which  left  the  estate  with  no  available  as- 
sets. 

The  district  court  took  evidence  upon  the 
value  of  this  mining  stock  to  ascertain,  as 
we  understand,  whether  there  was  a  neces- 
sity to  sell  real  estate  to  pay  debts  when 
the  petition  was  filed.  This  it  had  no  right 
to  do,  especially  in  the  absence  of  a  iJirect 
issue  that  the  finding  of  the  county  court 
was  based  upon  fraud.  But  waiving  the 
irregularity  of  admitting  this  evidence,  it 
shows  that  at  the  time  the  petition  was 
heard  the  stock  was  only  worth  about  one 
cent,  or  a  cent  and  a  half,  a  share. 

[5]  Counsel  ftirther  claims  that  the  probate 
files  introduced  in  evidence  in  the  district 
court  show  that  no  claim  had  been  allowed 
against  the  estate  when  the  petition  to  sell 
was  filed.  If  these  files  were  competent  for 
the  purpose  of  impeaching  the  findings  and 
Judgment  of  the  county  court  (which  we  do 
not  decide),  still  counsel  is  mistaken  as  to 
their  effect.  The  files  show  that  the  widow's 
allowance  was  fixed  at  $1,S60 ;  that  the  ex- 
empt household  goods  and  furniture  were 
appraised  at  $108 ;  that  on  October  25,  1895, 
she  relinquished  her  claim  to  the  appraisers' 


estimate  of  gpeciflc  property  allowed  her  as 
widow's  allowance,  and  in  lieu  thereof  elect- 
ed to  take  the  household  goods  at  the  ap- 
praised value  of  $108,  and  the  balance  of 
the  allowance,  $1,752,  In  money.  This  was  a 
year  before  the  petition  to  sell  real  estate 
was  filed,  and  was  a  claim  against  the  estate, 
for  the  payment  of  which  the  administrator, 
in  the  absence  of  personal  property  from 
which  it  could  be  realized,  could  resort  to  the 
real  estate.  The  court  was  not  Justified  In 
finding  the  first  issue,  that  the  Judgment  of 
the  county  eourt  was  void,  against  the  ap- 
pellants. 

[6, 7]  4.  If,  in  truth,  the  children  were  not 
served  with  process,  though  the  sheriff's  re- 
turn shows  and  the  order  recites,  they  were, 
then  the  Judgment  was  voidable  as  to  them, 
and  the  court  could  declare  it  void  in  this 
suit  brought  for  that  purpose.  Kavanagh  v. 
HamUton,  53  Colo.  157,  125  Pac.  512.  But  be- 
fore the  officer's  return  and  the  court  re- 
citals could  be  overthrown  and  the  judgment 
declared  void,  the  proof  must  be  clear,  un- 
equivocal, and  convincing;  in  other  words, 
beyond  a  reasonable  doubt  Kavanagh  v. 
Hamilton,  53  Colo.  157,  125  Pac.  512 ;  Butsch 
V.  Smith,  40  Colo.  66,  00  Pac.  61;  Baird  v. 
Baird,  48  Colo.  509,  111  Pa&  79 ;  32  Cyc.  517. 

[I]  At  the  time  of  the  death  of  Popst  in 
May,  1S95,  the  children  were  of  the  follow- 
ing ages:  Mary,  3;  William,  4;  Michael,  6; 
Hugh,  8 ;  Harry,  10 ;  James,  11 ;  George,  12 ; 
and  John,  16  years.  This  trial  was  in  April, 
1907,  12  years  afterward.  The  sheriff's  re- 
turn shows  the  summons  from  the  county 
court  was  served  dn  October,  1896,  almost 
11  years  before  tills  trial.  All  the  children 
except  the  two  oldest,  George  and  John,  tes- 
tified, and  their  evidence  was  intended  to 
show  that  none  of  them  had  been  served 
with  summons.'  In  fact,  James  and  some  of 
the  others  stated  positively  they  were  not 
served,  and  he  being  the  oldest,  we  will 
analyze  his  testimony.  He  was  a  mere  boy 
at  that  time,  and  it  was  a  long  period  In  a 
boy's  life  before  this  trial  occurred.  It  Is 
unbelievable  that  at  the  time  he  testified  be 
could  by  his  unaided  memory  recollect  that 
no  summons  was  served  upon  him  almost  11 
years  before.  When  questioned  as  to  how  he 
knew  he  was  not  served,  he  said  because  on 
the  date  of  the  alleged  service  he  had  taken 
dinner  with  Mrs.  Dorrity,  which,  with  noth- 
ing to  aid  his  memory,  was  even  more  as- 
toni.shing.  The  most  charitable  view  to  l>e 
taken  of  such  evidence  is  that  he  had  no  rec- 
ollection of  being  served,  which,  in  fact,  is 
the  effect  of  his  testimony.  After  so  long  a 
time  it  would  be  extremely  dangerous  to  ac- 
cept the  unaided  recollection  of  any  person 
to  overthrow  the  findings  of  a  court  and  the 
return  of  a  sworn  officer,  and  more  especial- 
ly is  this  true  of  the  statements  of  children, 
who  have  no  conception  of  court  procedure. 

The  return  of  the  officer  showed  personal 
service  upon  these  children;  the  decree  re- 
cites they  were  personally  served;  the  at- 
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torney  who  conducted  the  proceedings  for 
the  administrator  testified  that  he  made 
previous  arrangements  with  Mrs.  Fopst,  who 
at  that  time  was  friendly  to  and  aiding  in 
the  proceedings,  to  have  all  the  children  at 
home  so  they  could  be  served;  and  the  oflB- 
cer  who  made  the  service  testified  that  he 
went  to  their  home,  found  the  children  there 
according  to  arrangements  of  which  he  had 
been  told,  and  served  them  all  personally  in 
the  manner  designated  in  the  return.  The 
evidence  on  the  trial  that  the  children  were 
not  served  was  negative  in  character,  and 
was  not  of  that  clear  and  convincing  nature 
required  to  overcome  the  positive  evidence, 
taken  in  connection  with  the  official  return 
and  court  recitals  in  the  Judgment  The  dis- 
trict court  was  not  warranted  in  finding  the 
second  Issue  against  appellants. 

[I]  5.  The  third  issue  tried  was  that  the 
summons  was  served  on  the  20th  instead  of 
the  22d  of  October,  as  shown  by  the  return. 
The  summons  was  prepared  and  signed  Oc- 
tober 20th  by  the  attorneys  Seeds  &  Parker, 
and  October  21st  was  issued  by  the  clerk  of 
the  court.  The  final  clause  signed  by  the 
attorneys,  save  their  signatures,  was  type- 
written, as  follows:  "Witness  our  bands  on 
this  20th  day  of  October,  1896.  [Signature.]" 
The  clerk  issuing  the  summons  wrote  the 
following:  "Given  under  my  hand  and  the 
seal  of  said  court  this  21st  day  of  October, 
1896.  [Signatures  and  court  seal.]"  The  re- 
turn, excepting  the  day  of  the  month,  is  type- 
written, as  follows:  "State  of  Colorado, 
County  of  El  Paso — es.:  I  hereby  certify  that 
I  liave  duly  served  the  within  summons  on 
this  22nd  day  of  October,  A.  D.  1896,  upon 
the  wltbin-named  defendants  Honora  Popst, 
John  F.  Popst,  George  M.  Popst,  James  Popst, 
Harry  A.  Popst,  Hugh  J.  Popst,  Michael 
Popst,  William  Popst  and  Mary  A.  Popst,  and 
each  of  them,  by  reading  the  same  to  them 
and  each  of  them  personally  in  the  county  of 
EI  Paso  and  state  of  Colorado.  W.  S.  Boyn- 
ton.  Sheriff,  by  J.  W.  Lupton,  Deputy."  Mrs. 
Popst  testified  Lupton  came  to  her  home  in 
October,  1896,  and  served  some  process,  and, 
while  she  did  not  fix  the  date,  an  attempt 
was  made  to  show  that  it  was  on  the  29th. 
As  the  court  found  against  her,  and  she  has 
assigned  no  cross-errors,  we  would  not  con- 
sider this  question,  were  it  not  that  aU  the 
issues  were  found  in  favor  of  the  children, 
from  which  it  is  argued  the  service  on  them 
was  on  the  29th,  notwithstanding  the  incon- 
sistent position  is  taken  that  they  were  not 
served  at  all.  The  possibility  that  the  court 
may  have  declared  the  Judgment  void  for 
this  reason  compels  us  to  review  this  matter. 

[U,  1 1  ]  The  county  court  was  without  Ju- 
risdiction, under  our  statute,  to  try  the  case 
on  the  first  day  of  the  term,  unless  respond- 
ents were  served  at  least  10  days  prior  there- 
to. If  the  service  was  in  fact  on  the  29th, 
then  the  officer's  Jeturn  and  the  recitals  in 
the  order  are  untrue,  the  Jiidgment  was  void- 
able and  the  district  court,  on  direct  attack, 


could  declare  It  void.  It  could,  however,  do 
this  only  upon  evidence  clearly  establishing 
the  untruthfulness  of  the  record.  No  one 
testified  ttiat  the  service  was  on  the  29th. 
Plaintiffs'  attempted  proof  consisted  of  (1) 
a  certified  copy  of  a  record  kept  in  the  sher- 
iff's office  at  Colorado  Springs,  showing  the 
summons  was  received  and  served  on  the 
29tb;  (2)  records  of  a  livery  stable,  kept  in 
Cripple  Creek,  showing  that  Officer  Lupton, 
who  made  the!  service,  bad  out  a  double  team 
on  that  day  from  10  o'clock  a.  m.  to  3:20  p. 
m.;  (3)  statements  made  by  Lupton  that 
whatever  the  record  In  the  sheriff's  office 
recited  was  correct. 

[12,13]  Under  some  circumstances  evl- 
d&a<x  of  this  character  might  be  admissible 
for  impeachment;  but,  in  the  first  Instance, 
an  official  cannot  impeach  the  return  he  lias 
made  on  a  writ  by  a  record  kept  in  his  of- 
fice. This  court  has  held  that  the  return  is 
controlling,  even  over  the  recitals  in  the 
Judgment,  and,  if  defective  or  erroneous, 
must  be  amended.  It  would  be  useless  to 
require  a  return  If  it  could  be  impeached 
in  another  trial  by  a  record  kept  in  the 
sheriff's  office.  Conceding  the  admisaibiUty 
of  a  certified  copy  of  such  a  record,  it  could 
have  no  greater  weight  than  the  original, 
which,  while  in  a  proper  case  it  might  be  ad- 
missible for  some  purposes,  could  not  be 
used  primarily  to  impeach-  the  return.  There 
was  no  evidence  that  Lupton  used  the  rig  he 
obtained  on  the  29tta  to  make  this  service. 
A  sherifTs  return  into  court  cannot  be  im- 
peached by  his  oral  statements  afterwards 
any  more  than  can  the  verdict  of  a  Jury  by 
the  talk  of  a  gossiping  Juryman.  To  uphold 
such  methods  would  open  the  door  to  fraud 
and  raider  insecore  all  legal  procedure. 

[14]  When  an  officer  testifies  orally  In  sup- 
port of  bis  return,  which  has  been  attacked, 
then,  uiwn  laying  a  proper  foundation,  will 
be  the  time  to  Introduce  any  contradictory 
records,  or  prove  statements  made  by  htm 
out  of  court,  for  the  purpose  of  impeaching 
his  testimony  in  court  The  summons  was 
prepared  and  issued  by  Seeds  &  Parker,  at- 
torneys, October  20th.  The  return  was  type- 
written at  the  same  time,  with  the  expecta- 
tion and  intention  that  the  service  would  be 
made  on  that  day.  Judge  Seeds,  a  witness 
for  the  plaintiffs,  testified  that  the  return  as 
originally  prepared  in  his  office  read,  "I 
hereby  certify  that  I  have  duly  served  the 
within  summons  on  this  20tb  day  of  Octo- 
ber;" that  as  attorneys  they  became  doubt- 
ful of  their  authority  to  issue  the  writ,  and 
to  be  on  the  safe  side  he  went  to  Colorado 
Springs  the  night  of  the  20th,  arriving  there 
the  morning  or  the  21st,  had  the  summons 
issued  by  the  clerk  and  returned  to  Cripple 
Creek  that  night,  reaching  there  on  the 
morning  of  the  22d,  when  he  gave  it  to  the 
officer  for  service.  He  also  testified  they 
bad  made  arrangements  with  Mrs.  Popst 
to  have  the  children  all  at  home  on  the  22d, 
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80  they  could  be  seryed.  The  original  type- 
written figures  In  tbe  return,  whatever  they 
had  been,  were  erased  with  a  pen  and  ink, 
and  immediately  above  was  written  in  ink, 
"22nd."  It  is  claimed  that  tbe  erased  por- 
tion was  originally  "29"  and  not  "20,"  and 
that  the  erasure  and  interlineation  of  "22nd*' 
In  ink  constitntea  an  alteration  or  forgery 
made  after  the  indorsement  of  the  return. 
This  la  a  mere  conjecture,  wholly  unsup- 
ported by  any  evidence.  The  plaintiffs'  own 
witness,  who  prepared  it,  testified  that  It 
was  oWglnally  typewritten  "20,"  exactly  as 
In  the  summons,'  aud  explained  the  neces- 
sity for  the  change.  The  officer  who  made 
the  service  testified  that  he  received  the 
summons  on  the  22d ; '  that  he  went  on  that 
day  to  Mrs.  Popst's  home,  where  he  found 
all  the  children  and  served  them;  that  in 
making  the  return  he  erased  the  typewritten 
figures  20  or  29,  whichever  they  were,  with 
a  pen,  and  made  the  interlineation  himself 
by  writing  the  figures  "22"  above  the  erased 
figures,  and  ttiat  it  was  in  this  condition 
when  be  returned  the  writ  into  court  The 
attorneys  lutew  that  tbe  service  had  to  be 
made  at  least  10  days  before  the  2d  day  of 
November,  and  made  a  special  trip  from 
Cripple  Creek  to  Colorado  Springs,  consum- 
ing two  days  and  nights,  for  the  very  pur- 
pose of  having  the  summons  issued  by  tbe 
clerk  within  time,  and  it  Is  unreasonable  to 
believe  that  after  going  to  this  trouble  and 
expense  they  kept  it  until  the  29th  before 
giving  it  to  the  officer.  The  children  were 
represented  on  tbe  2d  of  November  by  an 
attorney  appointed  by  the  court,  and  If  the 
return  then  disclosed  that  the  service  was 
on  the  20tb  it  is  most  singular  that  it  es- 
caped the  attention  of  the  court  and  all 
counsel.  Tbe  district  court  was  not  justified 
in  finding  tbe  third  issue  against  tbe  appel- 
lants. 

[IS]  6.  In  tbe  fourth  issue  it  is  contended 
that  Dodson  purchased  the  Brindsmaid  and 
Uncle  Sam  locations  at  the  sale  for  the  ad- 
ministrator, of  which  appellants  bad  knowl- 
edge. When  a  Judgment  is  declared  void  on 
account  of  tbe  fraud  of  a  party,  in  a  suit 
brought  for  that  purpose,  the  power  of  tbe 
court  in  granting  relief  is  exerted  against 
tbe  wrongdoer  by  enjoining  blm  from  collect- 
ing tbe  Judgment,  or,  if  be  holds  property 
which  be  has  obtained  under  it,  by  comi>el- 
llng  a  reconveyance.  It  acts  upon  bis  con- 
science. In  this  esse  tliat  could  not  be  done, 
because  tbe  judgment  of  tbe  county  court 
bad  been  fully  executed,  and  the  property 
had  passed  to  third  parties,  who  bad  no  part 
in  tbe  original  transaction.  The  court  at- 
tempted to  afford  relief  to  appellees  by  set- 
ting aside  all  tbe  connty  court  proceedings, 
all  the  conveyances  thereunder,  and  the  Unit- 
ed States  patent.  This  was  not  proper.  We 
have  held  many  times  that  the  district  court 
1b  not  a  court  of  review.  The  county  court 
la  a  court  of  general  jurisdiction,  and  the  dis- 


trict court  has  no  power  to  review  and  set 
aside  its  Judgments.  Neither  do  we  think 
in  this  case  it  could  or  should  have  canceled 
tbe  United  States  patent  to  Farnsworth.  If 
it  found  tbe  connty  court  proceedings  were 
void  on  account  of  the  administrator's  fraud, 
of  which  appellants  bad  knowledge  when 
they  acquired  the  Brlndsmaid,  it  could  have 
granted  relief  by  declaring  them  trustees  of 
a  constructive  trust,  and  compelled  them  to 
reconvey  the  legal  title  to  the  beneficiaries. 
If  they  purchased  the  property  with  knowl- 
edge of  the  alleged  fraud,  then  thej-  held 
the  legal  ttile  In  trust  for  tbe  equitable 
owners. 

There  has  been  some  discussion  as  to 
whether  this  attack  upon'  the  county  court 
proceedings  on  tbe  ground'  of  fraud  of  the 
administrator  is  direct  or  collateral  as  to 
appellants.  As  to  tbe  parties  to  tbe  county 
court  proceedings,  tbe  attack  is  direct;  but 
api;>ellants  claim  as  to  them  it  is  collateral. 
In  support  of  their  contention  they  cite  Moore 
V.  Neil,  39  lU.  256,  89  Am.  Dec.  303,  where 
it  is  said:  "Where  a  bill  in  chancery  Is  filed 
to  set  aside  an  administrator's  sale,  the  pro- 
ceedings should  not,  perhaps,  be  regarded  as 
collateral  to  the  former  suit,  so  far  as  it  re- 
lates to  tbe  parties  to  that  suit;  but  as  to 
the  purchasers,  whose  title  derived  from  the 
sale  Is  sought  to  be  divested.  It  is  as  purely 
collateral  as  an  action  of  ejectment."  Also 
Kerr  on  Frauds  and  Mistakes,  page  48,  where 
it  Is  said:  "The  transaction  being  valid  until 
it  la  avoided,  third  parlies  without  notice  of 
tbe  fraud  may  in  the  meantime  acquire  rights 
and  Interests  in  tbe  matter  which  they  may 
enforce  against  tbe  party  defrauded."  And 
at  pages  312  and  313,  as  follows:  "Tbe  right 
to  impeach  a  transaction  on  tbe  ground  of 
fraud  has  no  place  as  against  third  parties, 
who  have  paid  money  and  acquired  a  legal 
right  to  property  without  notice  of  the  fraud. 
As  against  a  purchaser  for  valuable  consid- 
eration without  notice,  having  the  legal  title, 
no  relief  can  be  bad  In  equity.  If  a  man  has 
paid  his  money  in  Ignorance  of  the  fact  that 
another  party  has  an  equitable  claim  to  tbe 
property,  a  court  of  equity  will  not  deprive 
blm  of  the  benefit  of  bis  legal  title,  even  al- 
though bis  equitable  claim  be  of  later  date 
than  that  of  the  other  party.  Tbe  rule  that 
a  man  who  advances  money  bona  fide,  and 
without  notice  of  tbe  infirmity  of  tbe  title 
of  the  seller,  will  be  protected  in  equity  ap- 
plies equally  to  real  estate,  chattels,  and  per- 
sonal estate.  Tb»  rule  la  subject  to  no  ex- 
ceptions, even  In  favor  of  charities."  Al.so 
sections  2  aud  3  of  Van  Fleet  on  Collateral 
Attack,  where  it  is  said  a  bill  In  equity  to 
set  aside  a  Judgment  for  fraud  becomes  a 
collateral  attack  when  it  seeks  to  affect  a 
bona  fide  purchaser  under  the  judgment;  that 
it  Is  direct  only  when  pursued,  in  the  time 
and  manner  provided  by.  law,  against  one 
who  is  not  a  bona  fide  purchaser.  We  do 
not  think  it  makes  any  difference  In.  this 
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cnse,  because  appellees  admit  appellants  were 
purcbasers  for  value,  and  that  the  court 
could  grant  tbem  no  relief  against  appellants, 
unless  it  found  they  bad  knowledge  of  the 
fraud.  The  iwwer  to  grant  relief  against  ap- 
]iellants  turns  upon  their  knowledge  of  the 
fraud.  This  issue  then  embraces  (1)  proof  of 
the  fraud,  and  (2)  proof  of  appellants'  knowl- 
edge thereof. 

[IS]  Appellees  admit  appellants  bought  and 
paid  for  the  property  In  good  faith,  without 
actual  knowledge  of  any  Infirmity  in  the 
title;  but  it  Is  claimed  they  had  constructive 
knowledge  of  the  administrator's  alleged 
fraud.  Disregarding  mere  generalities,  the 
specific  matters  which,  it  Is  contended,  con- 
stitute constructive  knowledge  are:  (1)  Deed- 
ing the  Brindsmald  and  Uncle  Sam  locations 
to  the  Sburtloff  Company  by  Vedder,  in  which 
Nolon,  the  administrator,  held  stock.  (2) 
Deeding  an  undivided  half  interest  in  the 
Uncle  Sam  to  Nolon  by  Mrs.  Vedder.  (3)  The 
relationship  and  association  existing  between 
Dodson,  Nolon,  Vedder,  Becker,  and  Cree. 
To  Intelligently  understand  this  claim,  one 
must  be  familiar  with  the  circumstances  con- 
nected with  the  conveyances.  Prior  to  Popst's 
death,  he  and  Allen  each  owned  an  undivided 
half  interest  In  the  locations.  Dodson's  title 
originates  from  two  sources.  The  first  Is 
the  Allen-Popst  deed  in  1895,  purporting  to 
convey  to  him  all  the  title  In  the  Brindsmald 
and  Uncle  Sam.  This  chain  of  title  runs 
from  Dodson  to  N.  W.  Vedder,  December  14, 
1895 ;  N.  W.  Vedder  to  King,  trustee,  Decem- 
ber 14, 1895;  King,  trustee,  to  Shurtloff  Com- 
pany, March  3,  1896.  It  subsequently  devel- 
oped that  this  deed  in  fact  only  conveyed  the 
Allen  Interest,  although  Vedder  supposed  at 
the  time  that  be  bought 'all  the  title.  He 
learned  afterwards  that  Mrs.  Popst  had  no 
authority  to  convey  the  undivided  one-fourth 
Interest  belonging  to  the  children,  and  that 
there  might  be  a  defeasance  of  the  Interest 
of  the  heirs  In  the  Popst  title  by  an  admin- 
istrator's sale  to  pay  debts.  The  title  to 
these  two  locations  from  this  source,  after 
passing  to  the  Shurtloft  Company,  separates; 
the  Brindsmald  going  to  the  appellants  and 
the  Uncle  Sam  to  the  Blanche  Company. 
The  second  source  of  Dodson's  title  begins 
January  4,  1897,  In  an  administrator's  deed 
to  the  Popst  undivided  half  Interest  In  both 
locations,  which  was  the  Interest  he  failed  to 
get  by  the  Allen-Popst  deed.  From  this 
source  of  title  Dodson  conveyed  the  Brinds- 
mald to  the  Shurtloff  Company  February  1, 
1897.  This  converged  the  chain  of  title  to 
the  Brindsmald  from  each  source  into  the 
Shurtloff  Company,  from  which  it  runs: 
Shurtloff  Company  to  Carnduff,  February  1, 
1897;  Carnduff  to  Famsworth,  February  24, 
1897;  U.  S.  patent  to  Famsworth,  June  3, 
1899;  Famsworth  to  Pinnacle,  March  1. 1901; 
Pinnacle  to  Flying  Cloud  (a  part),  March  9, 
1901. 

The  Uncle  Sam  not  being  involved  In  this 


appeal,  we  would  say  nothing  further  about 
it,  were  It  not  that  the  contention  is  made 
that  its  conveyance  throws  light  upon  the 
transaction.  We  have  already  seen  that  the 
Allen  title  to  the  Uncle  Sam,  acquired  by 
Dodson  by  the  Allen-Popst  deed,  reached  the 
Shurtloff  Company  through  a  conveyance 
from  N.  W.  Vedder.  After  Dodson  received 
the  administrator's  deed  conveying  the  Popst 
undivided  half  of  the  Uncle  Sam,  he  con- 
veyed this  title  to  it,  acquired  through  the 
administrator's  sale,  to  Mrs.  J.  E.  Vedder. 
wife  of  N.  W.  Vedder,  April  28,  1897,  and 
she  on  the  same  date  deeded  It  to  Nolon. 
The  title  to  this  Popst  half  Interest  then 
rims:  Nolon  to  Crelghton,  December  17, 
1897;  Creighton  to  Carlton,  October  31,  1897; 
Carlton  to  Blanche  Company,  November  6, 
1899.  The  title  to  the  Uncle  Sam  derived 
from  the  udmlulstrator's  deed  never  was  con- 
veyed to  the  Sburtloff  Company.  The  title 
through  the  Allen-Popst  deed  to  the  Allen 
undivided  half  of  the  Uncle  Sam  we  trace  to 
the  Shurtloff  Company.  It  then  continues: 
Shurtloff  Company  to  Mr&  J.  E.  Vedder, 
April  29,  1899;  Mrs.  J.  E.  Vedder  to  Carlton, 
April  23,  1899;  Carlton  to  the  Blanche  Com- 
pany, November  6,  1899.  In  September,  1805, 
-^Uen  and  Mrs.  Popst  deeded  the  Brindsmald 
and  Uncle  Sam  to  Dodscm.  The  evidence 
shows  that  N.  W.  Vedder  bought  these  loca- 
tions from  Dodson  for  $800,  which  he  paid  In 
currency,  and  that  Vedder  thought  he  owned 
all  the  title.  Nolon,  Becker,  and  Cree  owned 
a  patented  lode  called  the  Shurtloff.  They 
all  entered  Into  a  mutual  agreement  to  deed 
these  claims  to  a  corporation  in  which  each 
would  receive  stock  representing  his  inter- 
est The  Shurtloff  Company  was  formed 
some  time  in  the  winter  of  189!>-96,  to  which 
Vedder  deeded  the  Brindsmald  and  Uncle 
Sam,  and  under  the  agreement  received  250,- 
000  shares  of  stock.  Nolon,  Becker,  and 
Cree  deeded  the  Shurtloff  lode  to  the  Shurt- 
loff Company  under  the  agreement,  and  took 
stock.  The  Shurtloff  claim  was  a  patented 
lode,  beyond  any  annoyance  of  conflicts  and 
adverses,  and  Vedder  agreed  to  put  his  loca- 
tions on  an  equal  footing  by  patenting  them 
and  giving  a  clear  title.  If  he  did  not,  or  If 
any  one  became  dissatisfied  with  his  title.  It 
was  a  part  of  the  agreement  that  all  the 
claims  should  be  deeded  back  to  the  original 
owners.  Becker,  hearing  of  the  defects  in 
Vedder's  title  and  rumors  of  adverses,  be- 
came dissatisfied,  and  asked  that  the  prop- 
erties be  reconveyed,  which  was  done  in  the 
following  manner:  The  Shurtloff  Company 
deeded  back  to  Nolon,  Becker,  and  Cree  each 
an  undivided  one-third  In  the  Shurtloff  lode. 
The  mere  legal  title  to  the  Brindsmald  and 
Uncle  Sam  stood  In  the  Shurtloff  Company ; 
it  did  not  own  them.  These  locations,  after 
the  agreement  was  rescinded,  belonged  to 
Vedder,  and  he  could  cause  them  to  be  deed- 
ed to  whomever  he  pleased.  He  sold  the 
Brindsmald  to  the  Pinnacle  Company  for  $2,- 
000,  and  caused  the  Shurtloff  Company  to 
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make  the  deed  to  tbe  porchaser.  Thla  $2,- 
000  belonged  to  Vedder,  and  be  received  the 
money.  The  Shurtloff  Company,  Nolon,  Beck- 
er, or  Cree  received  no  part  of  It.  Vedder 
then  gave  the  Uncle  Sam  to  his  wife,  and  bad 
the  deed  made  to  her.  In  this  way  all  the 
parties  to  the  agreement  received  their  orig- 
inal properties.  When  Vedder  learned  the 
Popst  interest  in  these  locations  was  to  be  sold 
at  an  administrator's  sale,  he  knew  it  would 
perfect  his  title  to  have  Itodson  purchase  it, 
and,  while  there  is  no  evidence  showing  It, 
it  is  only  natural  that  he  should  want  him 
to  do  so.  Dodson  bought  them  at  a  public, 
not  a  private,  sale,  as  argued,  In  which  all 
persons  had  an  equal  opportunity  to  partici- 
pate, and  paid  the  administrator  (200  in 
cash  for  them. 

[17]  Of  course,  tbe  purchase  was  Int^id- 
ed  to  perfect  Vedder's  title.  Dodson's  Intent 
in  bidding  in  the  property  does  not  make  the 
sale  fraudulent,  and  is  immaterial.  The  in- 
tent with  which  one  bids  at  a  public  sale, 
ordinarily  at  least,  cannot  Invalidate  the 
sale.  After  Dodson  received  tbe  administra- 
tor's deed,  Vedder  bad  him  convey  tbe  title 
from  this  source  to  his  wife,  to  perfect  the 
title  he  had  given  her.  Vedder  owed  Nolon 
$1,700,  and  Nolon  agreed  to  cancel  the  debt 
for  an  undivided  half  interest  in  tbe  Uncle 
Sam,  and  this  was  the  consideration  for 
which  Vedder  had  his  wife  deed  a  half  inter- 
est to  Nolon.  Nolon  sold  this  half  Interest 
to  Carlton  for  $2,500,  got  $500  in  cash  and  a 
note  for  $2,000,  payable  in  one  year.  Carlton 
promoted  tbe  Blanche  Company,  to  which  he 
deeded  the  Uncle  Sam,  and  succeeded  in  pay- 
ing his  $2,000  note  to  Nolon  with  Blanche 
Company  stock.  The  other  undivided  half 
interest  In  the  Uncle  Sam  Vedder  sold  to 
Carlton,  to  whom  his  wife  deeded,  and  Carl- 
ton conveyed  tbe  property  to  tbe  Blanche 
Company. 

The  evidence  only  raises  a  suspicion  that 
Dodson,  in  bidding  at  the  administrator's 
sale,  was  purchasing  for  Nolon.  Tbe  infer- 
ence is  drawn  from  the  subsequent  convey- 
ance to  Nolon  and  to  tbe  Shurtloff  Company, 
in  which  he  had  stock.  The  undisputed  evi- 
dence shows  that  Nolon  was  a  bona  fide  pur- 
chaser of  tbe  half  interest  in  the  Uncle  Sam 
which  he  l>ougbt  from  Vedder;  and,  though 
he  was  a  stockholder  In  the  Shurtloff  Com- 
pany, he  received  no  Interest  in  tbe  Brlnds- 
maid,  and  no  part  of  the  consideration  for 
which  it  was  sold.  When  these  matters  of 
suspicion  and  inference  are  explained  by  the 
undisputed  evidence,  any  presumption  of 
knowledge  arising  from  the  .conveyances 
vanishes.  If  the  Shurtloff  Company  tn  fact 
owned  the  Brindsmald  and  sold  it  to  the 
Pinnacle  Company  for  $2,000,  which  was 
paid  to  the  Shurtloff,  It  seems  as  though  it 
would  have  been  impossible  to  so  cover  up 
tbe  transaction  that  no  evidence  of  it  could 
have  been  discovered.  Appellees  produced 
no  other  evidence,  but  rested  this  issue  sole- 


ly upon  the  inference  arising  from  tbe  con- 
veyances, and  then  themselves  destroyed  tbe 
inference  by  oral  testimony.  It  is  claimed  in 
argument  that  these  parties  were  all  part- 
ners in  tbe  Nolon  clubroom,  which  circum- 
stance makes  the  transaction  look  suspicious. 
The  evidence  shows  that  Nolon  was  the  own- 
er of  the  clubroom;  that  Vedder  worked  for 
blm  on  a  percentage;  and  that  none  of  tbe 
others  had  any  interest  in  It  Dodson,  when 
he  first  bought  tbe  locations,  was  not  work- 
ing for  Nolon  as  claimed,  and  scarcely  knew 
him.  Nolon,  Becker,  and  Cree  were  not  part- 
ners in  any  business.  They  owned  the 
Shurtloff  lode  together,  but  that  could  not 
lie  called  a  partnership.  Appellants  were 
purchasers  for  value,  and  while  the  law  is, 
if  tbe  administrator's  fraud,  of  which  they 
had  knowledge  when  they  bought  the 
property,  vitiated  the  sale,  equity  wUl  bind 
their  consciences  and  declare  tiiem  trust- 
ees of  a  constructive  trust  and  compel 
them  to  reconvey,  appellees  failed  to  sustain 
this  issue.  Appellants  paid  $2,000  for  the 
property  in  good  faith,  after  diligently  In- 
vestigating tbe  title.  They  had  no  actual 
knowledge  of  the  alleged  fraud  from  any 
source.  If  we  concede  the  administrator's 
alleged  fraud,  appellees  are  without  relief 
against  appellants,  unless  the  evidence  satis- 
factorily shows  they  had  constructive  knowl- 
edge; that  is,  information  which,  If  pursued 
with  reasonable  diligence,  would  have  led  to 
actual  knowledge.  It  will  not  be  presumed 
that  any  reasonable  Investigation  appellants 
might  have  made  would  have  led  them  to  tbe 
discovery  of  any  more  or  different  knowl- 
edge than  appellees  proved  on  the  trial  in 
attempting  to  establish  constructive  notice. 
If  tbe  court  found  tbe  fourth  contention  In 
favor  of  apiiellees,  It  was  not  warranted  by 
the  evidence. 

The  judgment  will  be  reversed  and '  the 
cause  remanded. 

Reversed. 

GABBERT  and  WHITE,  JJ.,  concur. 


BOABD   OF   REGENTS    OF   8TATB  UNI- 

VEESITY  v.  WILSON  et  al. 
(Supreme  Court  of  Colorado.     April  7,  1913.) 

Wills  (J  856*)— Construction  —  Intentioit 
OF  TEb'TATOE— Failure  of  Pbimaby  Gift. 
Where  a  testator  bequeatiied  $50,000  for  a 
liome  and  hospital  in  a  city  named  for  a  build- 
ing, provided  the  city  or  tlie  county  would  sup- 
port it,  otherwise  to  revert  back  to  and  be  divid- 
ed among  certain  legatees,  on  the  primary  gift 
being  declared  void  as  depending  on  an  unen- 
forceable condition  precedent,  the  money  should 
Ko  to  the  state  legatees  and  not  the  residuary 
legatee;  courts  being  bound  to  give  such  con- 
struction to  a  will  as  will  put  into  effect  the 
plain  intention  of  the  testator. 

[Ed.  Note.— For  other  cnsos,  see  Wills,  Cent. 
Dig.  §  2172;   Dec.  Dig.  S  8.'j«.*] 

Error  to  Boulder  County  Court;   E.  J.  In- 
gram, Judge. 


*For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexet 
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Action  by  the  Boftrd  of  Regents  of  the 
University  of  tbe  State  of  Colorado  against 
T.  V-  Wilson,  executor  of  Andrew  J.  Macky, 
deceased,  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Benjamin  Griffith,  Atty.  Gen.,  and  Charles 
O'Connor,  Asst  Atty.  Gen.  (John  A.  Gordon, 
of  Denver,  of  counsel),  for  plaintiff  In  error. 
Henry  O.  Andrew  and  Frank  !«.  Moorhead, 
both  of  Boulder,  for  defendants  in  error. 

BAILEY,  J.  Tbe  matter  to  be  determined 
is,  wliat  does  paragraph  7  of  tbe  will  of 
the  late  Andrew  J.  Macky  mean,  and  what 
is  its  effect? 

After  making  a  number  of  specific  money 
bequests  to  relatives  and  friends,  the  testa- 
tor undertook,  in  that  paragraph,  to  make  a 
charitable  gift  for  a  hospital  building  and 
home  for  poor  widows  and  orphans,  as  fol- 
lows: 

"7th.  I  further  give  and  bequeath  to  and 
for  a  hospital  building  and  a  home  to  be  built 
in  Boulder,  County  of  Boulder,  and  State  of 
Colorado,  for  the  comfort  of  poor  widows  and 
orphan  children,  while  sick  and  unable  to 
care  for  themselves,  the  sum  of  Fifty  Thou- 
sand ($50,000)  Dollars.  Providing  the  City 
of  Boulder,  by  its  officers,  or  the  CJounty  Com- 
missioners and  their  successors  in  office,  vrill 
support  and  maintain  tbe  same,  otherwise 
the  said  $50,000  to  revert  back  and  the  same 
to  be  divided  up  among  the  following  lega- 
tees; to  wit,  Lydla  A.  Snow,  Jerome  Macky, 
Alonzo  Macky,  Chauncy  Macky,  Cella  B. 
Dickerson,  Anna  G.  Walker,  Mary  Aldrlch 
and  Emma  Aldrlch,  Cora  Doyle,  George  Rob- 
bins,  Elmer  Bobbins,  Earl  Harold  Bobbins, 
Lola  Bobbins  and  Monabelle  Bobbins  in  pro- 
portion as  their  legacies  herein  mentioned 
bears  to  the  said  ($50,000)  Fifty  Thousand 
Dollars." 

The  City  of  Boulder  declined  to  accept  the 
gift,  but  the  Board  of  County  Commissioners 
offered  to  do  so  upon  the  condition  imposed, 
and  asfeed  that  the  individual  members  of 
the  board  be  appointed  trustees  of  the  legacy 
for  the  purposes  set  forth  in  the  bequest. 
In  the  case  of  Bobbins  v.  County  Commis- 
sioners, 50  Colo.  610,  115  Pac.  526,  this  court 
held  the  primary  gift  to  charity  void,  for  the 
reason  that  "its  vesting  is  made  to  depend 
upon  an  impossible,  legally  unenforceable 
condition  precedent";  whereupon  the  execu- 
tor of  tbe  estate,  joined  by  certain  of  the  leg- 
atees named  in  that  paragraph  as  legatees 
over  of  said  $50,000.00,  ffied  in  tbe  county 
court  their  petition  asking  for  an  order  of 
distribution  according  to  the  terms  of  the  be- 
quest To  this  petition  the  Board  of  Re- 
gents of  the  Colorado  State  University,  as 
residuary  legatee.  Interposed  objection  and 
filed  a  petition  asking  for  a  construction  of 
paragraph  seven,  claiming  the  fund  of  $50,- 
000.00  under  the  residuary  provision  of  the 
will.  The  county  court  held  the  gift  over  to 
Lydla  A.  Snow  and  others  valid,  and  order- 
ed a  distribution  of  the  $50,000.00  according- 


ly. The  Regents  bring  the  case  here  on  er- 
ror, seeking  a  reversal  of  the  judgment  of 
the  county  court. 

The  primary  gift  being  out  of  the  way,  the 
question  is,  does  the  gift  over  take  effect  and 
is  it  to  be  enforced?  It  is  a  settled  rule 
that  tbe  intention  of  the  testator  must  gov- 
ern, when  such  intention  is  made  clear  by 
tbe  terms  of  the  will  itself.  TUs  has  been 
repeatedly  declared  by  our  own  and  other 
courts  to  be  tbe  guide  in  all  matters  involv- 
ing construction  of  wills.  Courts  are  bound 
to  give  such  construction  to  a  will  as  will 
carry  out  and  put  into  effect  tbe  plain  Inten- 
tion of  tbe'  testator.  Bacon  v.  Nichols,  47 
Oolo.  31,  105  Pac.  1082,  40  Cyc.  1380,  and 
cases  cited. 

The  first  gift  contained  in  the  paragraph 
of  the  will  under  conslderaUou  depended,  as 
has  already  been  determined  by  this  court, 
upon  a  condition  precedent,  imposiiible  of 
legal  enforcement  In  deciding  the  case  of 
Bobbins  v.  County  Commissioners,  supra, 
this  court  did  not  directly  pass  upon  the 
question  involved  in  this  case,  and  the  state- 
ment in  tliat  case  as  to  the  nature  of  the 
condition  upon  which  the  primary  gift  de- 
pended does  not  necessarily  determine  the 
status  of  the  gift  over.  It  having  been  ad- 
judged that  the  primary  gift  is  void,  it  now 
remains  to  determine  the  meaning  and  ef- 
fect of  the  words  in  paragraph  seven  of  the 
will  following  the  attempted  gift  to  the  City 
of  Boulder  or  to  Boulder  County.  The  con- 
dition precedent  which  was  by  this  court 
held  impossible  of  enforcement  reads :  "Pro- 
viding the  City  of  Boulder,  by  its  officers,  or 
the  County  Commissioners  and  their  succes- 
sors in  office,  will  support  and  maintain  tbe 
same"  (the  hospital  building  and  home). 
Following  this  proviso  comes  the  clause 
which  is  now  before  the  court  for  considera- 
tion, to  wit:  "Otherwise  the  said  $50,000,  to 
revert  back  and  tbe  same  to  be  divided  up 
among  the  following  legatees,"  Lydia  A. 
Snow  and  others.  The  testator  did  not  say 
that  tbe  gift  to  the  county  should  take  effect 
on  condition  that  the  county  expressed  a 
willlnguess  to  accept  tbe  gift,  but  lmi)osed 
as  a  condition  precedent  to  the  vesting  of 
tbe  gift  that  the  county  should  permanently 
support  and  maintain  the  hospital  and  home. 
That  such  was  the  intention  of  the  testator, 
and  that  such  is  the  meaning  of  the  proviso, 
is  made  clear  by  the  language  of  tbe  court 
in  Robbins  v.  County  Commissioners,  supra, 
where  this  is  said: 

"When  Mr.  Macljy  said  that  the  $50,000, 
which  he  undoubtedly  intended  should  be 
used  in  building  a  hospital  and  home,  should 
revert  back  and  be  distributed  among  cer- 
tain legatees.  If  the  county  commissioners 
and  their  successors  would  not  furnish  the 
necessary  support  and  maintenance,  he  un- 
doubtedly meant  thereby  to  postpone  tbe 
vesting  of  his  gift  until  Boulder  County, 
through  appropriate  action  by  its  board  of 
commissioners,  became  legally  bound  to  do 
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so.  Mr.  Macky  did  not  intend  to  make  pro- 
vision for  some  mere  temporary  thing.  His 
purpose  was  to  provide  a  hoapltal  and  home 
for  all  time  to  come  for  those  who  were  en- 
titled to  enjoy  its  privileges.  It  is  not  the 
building,  for  whose  erection  the  money  was 
given,  but  'the  said  $50,000"  Itself,  that  la  to 
revert  and  be  so  distributed  If  the  required 
support  was  not  forthcoming." 

The  clause  in  the  will  which  provides  that 
the  county  commissioners  "will  support  and 
maintain  the  same,"  means  provided  they 
shall,  or  do,  support  and  maintain  it.  It  in 
no  sense  Implies  that  a  mere  willingness  on 
the  part  of  the  board  to  do  so  is  sufficient 
It  requires  that  this  support  be  absolutely 
and  unconditionally  provided  for  and  fur- 
nished, else  the  condition  is  not  met.  And 
If  for  any  reason,  because  the  law  inter- 
posed an  obstacle  against  providing  such 
support  and  maintenance,  or  for  any  other 
reason,  such  support  was  not  forthcoming, 
then  the  condition  upon 'Which  the  primary 
gift  rests  was  not  fulfilled  and  the  gift  fail- 
ed. Attaching  this  meaning  to  the  condition 
precedent  then,  we  look  to  the  provision  of 
the  will  Itself  in  this  behalf  to  determine 
the  status  of  the  gift  over.  By  this  para- 
graph of  the  will  Mr.  Macky  said,  in  effect, 
if  the  City  of  Boulder,  or  if  the  Board  of 
County  Commissioners  of  Boulder  County, 
will  not,  do  not,  or  can  not,  furnish  mainte- 
nance and  support  for  the  proposed  charita- 
ble Institution,  then  the  gift  of  $50,000.00, 
primarily  intended  for  that  charity,  shall  be 
divided  among  those  certain  other  legatees 
in  the  will,  spetiflcally  named  in  this  para- 
graph. Language  could  scarcely  make  It 
plainer  that  the  testator  intended  this  mon- 
ey to  go  to  erect  a-charitable  home  for  poor 
widows  and  orphans,  who  under  the  terms  of 
the  will  were  entitled  to  such  privilege,  if  ei- 
ther Boulder  City  or  the  County  of  Boulder 
could  and  would  permanently  support  and 
maintain  It;  if  not,  then  to  the  other  legatees 
named.  It  is  manifest  that  the  plain  in- 
tention of  the  testator  was  that  the  gift  over 
should  take  effect  if,  for  any  reason,  the 
City  of  Boulder,  or  the  Boar-J  of  County 
Commissioners  of  Boulder  County,  should 
fall  to  provide  for  the  permanent  support  and 
maintenance  of  the  hospital  and  home,  and 
there  being  no  legal  objection  to  be  urged 
ngalnst  such  gift,  it  ought,  upon  every  con- 
sideration, to  be  given  full  effect 

Since  by  the  language  of  the  will  Itself 
the  Intention  of  the  testator  respecting  this 
fund  is  clear,  and  under  well  settled  prin- 
ciples of  law  such  intention  must  control  in 
the  disposition  thereof,  as  the  gift  over  con- 
travenes no  established  rule  of  law  or  pub- 
lic policy,  the  various  other  matters,  so  ably 
presented  by  opposing  counsel,  upon  the  ques- 
tion of  conditional  limitation  and  kindred 
subjects,  and  the  rules  of  law  applicable 
thereto,  need  not  be  considered.  Neither  is 
it  necessary  to  determine  what  the  status 


of  the  residuary  legatee  would  be,  had  both 
gifts  been  held  void,  as  It  Is  clear,  under 
the  construction  here  given  to  paragraph 
seven  of  the  will,  that  such  legatee  has  no 
claim  upon  or  interest  In  the  fund  In  ques- 
tion. 
Judgment  affirmed. 

MUSSER,  C.  J.,  and  WHITE,  J.,  concur. 


PEOPLE  ex  rel.  BUTLEB  et  al.  v.  DISTRICT 

COURT  OF  SIXTH  JUDICIAL  DIST. 

et  al. 

(Supreme  Court  of  Colorado.     April  7,  1913.) 

1.  Prohibition  (5  4*)— Discretion  or  Court. 

The  granting  of  a  writ  ot  prohibition  rests 
in  the  sound  discretion  of  the  court;  the  writ 
not  being  a  writ  of  right. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  {  3 ;    Dec.  Dig.  i  4.*] 

2.  Pbouibition    (I    18*) — Defenses— Laches. 

Receivers  were  appointed  for  defendant  cor- 
poration on  February  7,  1911,  and  upon  March 
Ist  petitioners  Hied  a  petition  praying  leave  to 
intervene  as  defendants  and  to  file  a  motion  to 
vacate  the  order  appointing  the  receivers,  which 
petition  was  denied  on  March  4th.  Petitioners 
did  nothing  further  until  January  U,  1U12,  when 
they  filed  another  petition  for  leave  to  inter- 
vene, stating,  as  excuse  for  delay  in  presenting 
it,  that  they  had  abandoned  their  former  peti- 
tion and  acquiesced  in  the  appointment  of  the 
receivers  because  it  was  represented  to  the  court, 
at  the  time  of  such  appointment  that  shortly 
funds  would  be  raised  suiScient  to  pay  the  cor- 
poration's pressing  debts  and  develop  its  prop- 
erties, and  that  the  refusal  to  allow  the  first 
I>ttition  for  intervention  was  largely  based  on 
such  circumstances,  but  that  nothing  had  been 
done  to  relieve  the  corporation  from  financial 
embarrassment,  but  a  large  additional  indebted- 
ness had  been  created.  Held,  that  an  applica- 
tion for  prohibition  filed  November  22,  1912^  to 
restrain  the  district  court  from  proceeding_  fur- 
ther in  the  proceeding  in  which  the  receivers 
were  appointed,  and  to  set  aside  the  order  ap- 
pointing the  receivers,  would  be  denied  for 
laches  m  presenting  the  application. 

[Ed.  Note.— For  otheo-  cases,  see  Prohibition, 
Cent  Dig.  i  B7;   Dec.  Dig.  ji  18.*] 

'6.  Appeal   and    Ebbob    ({    78*)— Juoombnts 
Appealable— "Final  Judgment." 

An  order  denying  a  petition  for  leave  to 
intervene  was  a  "final  judgment"  against  peti- 
tioners, to  which  a  writ  of  error  would  lie. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  42«,  4»4,  4«4r-177,  480, 
481;   Dec.  Dig.  §  78.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2774-2798;    vol.  8,  p.  7603.] 

En  Banc.  Application  for  prohibition  by 
the  People  on  the  relation  of  Joseph  G. 
Butler,  Jr.,  and  others  against  the  District 
Court  of  the  Sixth  JudicUil  District  of  the 
State  of  Colorado  and  others.  Application 
denied. 

A.  M.  Stevenson  and  L.  M.  Goddard,  both 
of  Denver,  for  petitioners.  Charles  W. 
Waterman  and  Caldwell  Martin,  both  of 
Denver,  for  respondenta 

HILL.  J.  This  Is  an  original  application 
for  a  writ  of  prohibition  to  restrain  the  dls- 
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trict  coatt  of  Ban  Juan  coooty  «Qd  tbe 
Honorable  Gliarlea  A.  Pike,  Judge  tbereof, 
from  proceeding  furtber  In  a  certain  cause 
pending  in  said  court,  and  to  compel  tbe  court 
to  Quasb,  set  aside,  and  annul  certain  orders 
appointing  receivers  tbereln  an4  authorizing 
receivers'  cerUflcates  of  Indebtedness.  Tbe 
order  and  rule  to  sbow  cause  were  Issued  and 
return  made  thereto,  wbereln  the  respondents 
challenge  tbe  sufficiency  ot  tbe  petition,  etc.; 
it  also  raises  the  question  of  acquiescence 
and  laclies  upon  behalf  of  the  petitioners. 
Upon  February  7,  1911,  Ifi,  B.  Dick,  as 
plaintiff,  filed  In  tbe  district  court  of  La 
Plata  county  his  complaint  against  ibe  Green 
Mountain  Mining  &  Milling  Company  as 
defendant  Among  other  things  this  com- 
idaint  states  that  tbe  defendant  is  tbe  owner 
and  in  possession  of  sundry  mining  proper- 
ties, etc.,  in  San  Juan  county  of  a  value  In 
excess  of  $1,000,000;  that  It  has  heretofore 
been  engaged  in  operating  these  properties, 
etc.;  that  it  has  Issued  $600,000  of  interest- 
bearing  iKtnds  secured  by  mortgage  upon  its 
property,  of  these  $160,000  is  an  outstanding 
indebtedness ;  that  $440,000  of  the  iKinds  are 
held  as  collateral  security  for  tbe  payment 
of  $290,000  of  other  indebtedness  of  the  de- 
fendant ;  that  it  has  a  floating  indebtedness 
of  $460,000  now  due  and  payable;  that  six 
months'  interest  on  tbe  $160,000  bonds  afore- 
said is  past  due  and  unpaid;  that  the  plain- 
tiff is  the  owner  of  120  shares  of  tbe  capital 
stock  of  the  defendant;  that  tbe  defendant 
Is  Indebted  to  him  in  tbe  sum  of  $560  for 
salary  as  secretary  and  treasurer;  that,  in 
addition  thereto,  he  holds  two  notes  of  the 
defendant  for  $2,000,  which  are  long  past 
due;  that  defendant  Is  wholly  unable  to  pay 
tbe  principal  or  interest  on  its  bonds  or  any 
of  Its  Indebtedness  as  tbe  same  matures 
or  has  matured;  that  its  property  is  subject 
to  Judgments,  executions,  and  attachments  at 
the  hands  of  its  numerous  creditors;  that 
suits  have  been  brought  against  it  by  its 
creditors  in  Pennsylvania  and  Colorado; 
that,  if  receivers  are  not  appointed,  the  de- 
fendant will  be  subject  to  a  multiplicity  of 
suits  and  litigation  of  various  sorts  in  Penn- 
sylvania, Colorado,  and  elsewhere;  that  Its 
assets  will  be  dissipated  and  sacrificed;  that 
certain  creditors  will  secure  a  preference 
over  others;  that  Its  property  will  be  taken 
upon  execution  and  sold  piecemeal;  that  its 
property  will  be  greatly  dissipated,  diminish- 
ed, impaired,  and  wasted;  that,  if  the  in- 
terest on  its  bonds  t>e  not  paid,  tbe  holders 
will  declare  default  and  proceed  to  fore- 
close their  mortgage;  as  a  result,  the  bond- 
holders will  secure  a  preference  over  the 
unsecured  creditors  and  all  the  property  will 
be  consumed  in  the  satisfaction  of  tbe  in- 
debtedness secured  by  the  bonds;  that,  if 
tbe  assets  of  defendant  are  not  sacrificed  by 
forced  sales  in  the  threatened  litigation, 
they  are  far  in  excess  of  the  liabilities  of  the 
defendant,    and,    if   properly    administered. 


w-ai  pa;  &U  its  debts  and  le^ve  a  substantial 
residue  for  its  stockholders;  that  the  pro- 
curing of  a  comparatively  small  amount  of 
money  will  permit  the  operation  of  the  mines 
and  plant  of  the  defendant ;  that,  if  defend- 
ant is  enabled  to  again  resume  operation  of 
its  property,  it  can  eventually  discharge  and 
pay  its  indebtedness  without  sacrifice  of  its 
property.  This  is  followed  with  detailed 
statements  how  this  can  be  accomplished. 
It  is  alleged  that  tbe  taxes  for  1910  are  un- 
paid and  the  result  which  will  follow  if  not 
arranged  for.  It  states  that  tbe  plaintiff  is 
informed  and  believes  that  the  defendant 
will  be  able  to  procure  funds  sulilcient  to 
accomplish  the  results  above  indicated.  If 
given  a  reasonable  i)eriod  to  do  so  liefore 
there  is  foreclosure  and  forced  sales  of  its 
property.  This  is  followed  with  detailed  in- 
formation as  to  how  this  is  to  be  done,  with 
the  further  allegations  that,  unless  the  court 
assumes  Jurisdiction  and  appoints  receivers, 
the  claims  of  all  unsecured  creditors  will 
be  ultimately  lost,  as  well  as  great  damage 
to  the  secured  creditors  and  stockholders. 
It  is  also  alleged  that,  in  a  United  States 
court  in  Pennsylvania,  receivers  liave  been 
appointed  and  liave  proceeded  to  take  charge 
of  the  assets  of  tbe  company  in  that  state; 
that  in  that  action  the  company  by  answer 
admitted  tbe  allegations  of  tbe  bill  which 
were,  to  a  certain  extent,  tbe  same  as  those 
contained  in  this  complaint  The  prayer  is, 
for  Judgment  against  the  defendant  for' 
$2,512  and  interest,  for  tbe  appointment  of 
receivers  with  detailed  authority,  and  that 
the  officers  and  agents  of  the  company  be 
compelled  to  turn  the  property  over  to  them, 
and  that  all  creditors  be  enjoined  from  insti- 
tuting suits  or  attempting  to  enforce  col- 
lections other  than  through  the  receivership, 
etc,  and  for  general  relief. 

Upon  the  same  day  the  defendant  company 
purported  to  file  its  answer  In  which  it  ad- 
mits the  truth  of  the  allegations  contained 
in  the  complaint  and  consents  to  the  Appoint- 
ment of  receivers.  Three  receivers  were  ap- 
pointed upon  the  day  tbe  complaint  and 
answer  were  filed;  they  thereafter  qualified 
and  took  possession  of  the  property,  and,  it 
appears,  have  thus  continued  under  the  orders 
of  the  court 

Upon  February  8,  1911,  the  court,  upon  its 
own  motion,  transferred  the  cause  to  San 
Juan  county;  It  appearing  tliat  it  was  one 
affecting  both  real  and  personal  property 
situate  in  that  county. 

On  March  1,  1911,  these  petitioners,  Joseph 
G.  Butler,  Jr.,  and  O.  A.  Ferguson  tendered 
for  filing  In  the  action  above  referred  to  thrir 
verified  petition  for  Intervention  wherein 
they  allege,  among  other  things,  that  they 
were  not  served  with  notice  and  bad  no 
knowledge  of  the  appointment  of  tbe  re- 
ceivers until  February,  1911 ;  tliat  the  Penn- 
sylvania court  was  without  Jurisdiction  in 
the  premises,  and  that  the  appolntmott  of 
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receivers  there,  as  well  as  here,  was  without 
notice,  except  to  one  De  Armlt,  who  claim- 
ed to  be  the  president  of  the  defendant  com- 
pany, and  one  Ralph  Hartzell,  attorney,  who 
assumed  to  file  an  answer  for  the  defend- 
ant; that  the  company  is  Indebted  to  Butler 
In  the  sum  of  $23,625.65,  with  Interest  upon 
certain  notes,  describing  them,  also  an  ad- 
ditional $5,000  furnished  as  a  loan  which  is 
long  past  due;  that  he  Is  a  large  stock- 
holder owning  204,000  shares ;  that  Ferguson 
Is  a  creditor,  and  upon  January  21,  1911, 
obtained  a  judgment  for  $3,500,  with  Interest, 
against  the  defendant  in  the  courts  of  Penn- 
sylvania; that  Ferguson  la  a  stockholder 
owning  135,420  shares;  that  a  large  majority 
of  the  stockholders  and  creditors  are  op- 
posed to  the  appointment  of  receivers  either 
in  Pennsylvania  or  Colorado;  that  it  appears 
on  the  face  of  the  bill  in  this  suit  that  this 
court  was  without  jurisdiction  to  appoint  re- 
ceivers ;  that  there  is  no  equity  In  the  blU  (this 
is  fdllowed  with  detailed  reasons  attempting  to 
thus  show);  that  Ralph  Hartzell,  purporting 
to  answer  for  the  defendant,  had  no  author- 
ity to  represent  it;  that  there  was  no  proper 
notice  given  to  the  company,  nor  any  notice 
■glvea  to  the  stockholders,  creditors,  or  bond- 
"holders;  that  the  complaint  fails  to  state  a 
cause  of  action;  that  the  appointment  of 
receivers  is  not  in  the  interest  of  the  stock- 
bolders,  etc.  The  prayer  Is  for  permission 
to  intervene  and  become  defendants,  to  in- 
clude such  other  stockholders  and  creditors 
as  desire  to  join  them,  that  they  may  be 
I>ermitted  to  file  a  motion  to  vacate  the  order 
appointing  the  receivers,  to  demur  to  the  bill, 
or  otherwise  plead. 

This  petition  was  duly  considered  by  the 
court,  and  after  arguments,  on  March  11, 
1011,  the  court  declined  to  allow  the  petition- 
ers to  Intervene.  No  exceptions  apiiear  to 
have  been  taken  to  this  ruling,  and  nothing 
further  api)ears  to  have  been  attempted  by 
these  petitioners  until  January  6,  1912,  when 
they  presented  to  said  court  another  petition 
for  intervention  In  said  action.  This  peti- 
tion sets  forth  a  copy  of  the  former  one, 
with  a  statement  of  the  disposition  thereof. 
In  addition  to  the  allegations  contained  in 
the  first  petition,  which  are  reiterated  in  the 
second,  other  matters  are  alleged,  some  of 
which  are  that  the  decision  of  the  judge  In 
refusing  to  allow  the  petitioners  to  intervene 
upon  their  former  petition  was  largely  based 
upon  the  fact  that,  at  the  time  of  the  ap- 
pointment of  receivers,  it  was  represented  to 
the  judge,  if  he  appointed  the  receivers, 
that  one  William  P.  De  Armlt  and  his  as- 
sociates would,  within  a  very  short  time, 
raise  the  necessary  funds  to  pay  the  pressing 
debts  of  the  defendant  company  and  also 
sufficient  other  money  to  develop  and  im- 
prove Its  properties  and  to  enable  it  to  work 
and  operate  them  and  make  it  a  going  con- 
cern: that,  upon  account  of  these  promises, 
the  judge  appointed  the  receivers;  that  more 


than  ten  months  have  elapsed  since  the  ap- 
pointments, but  that  no  part  of  the  pressing, 
or  any,  debts  of  the  company  have  been 
paid;  that  no  improvements  tiave  been  made 
upon  the  property  since  that  time,  and.  In 
fact,  nothing  has  been  done  to  relieve  the 
company  from  its  financial  embarrassment 
or  to  put  Its  property  In  a  condition  to  work 
and  operate,  but,  on  the  contrary,  a  large 
amount  of  additional  Indebtedness  has  been 
incurred  since  the  appointments;  that  the 
petitioners  have  used  every  diligence  to  inter- 
vene; liiat,  after  the  decision  refusing  to 
permit  the  petitioners  to  Intervene,  they  were 
advised  and  verily  believed  tliat  It  would  not 
be  proper  and  in  fact  would  be  unavailing 
for  them  to  attempt  to  intervene  until  a  rea- 
sonable time  had  elapsed  for  the  fulfillment 
of  the  promises  said  to  have  been  made  on 
behalf  of  De  Armit,  as  hereinbefore  stated; 
that  when  the  representations  were  made 
to  the  judge,  as  aforesaid,  that  the  Indebted- 
ness of  the  defendant  company  would  be 
paid  or  substantially  reduced  and  provisions 
made  for  working  the  properties,  etc.,  the 
said  De  Armit  was  then  and  has  ever  since 
been  Insolvent  and  was  and  is  entirely  with- 
out means  of  his  own  and  without  ability  to 
raise  money  from  other  sources  for  the  use 
of  the  defendant,  or  in  fact  to  do  anything 
of  a  substantial  character  to  relieve  the  de- 
fendant company  of  its  financial  embarrass- 
ment; that  Dick  was  an  employ^  of  De- 
Armit  and  sustained  the  closest  confidential 
relation  to  him ;  that  Dick  was  and  is  one  of 
the  smallest  creditors ;  that  Dick,  De  Armlt, 
and  others  conspired  and  confederated  to- 
gether for  the  purpose  of  obtaining  the  ap- 
pointment of  receivers  in  order  to  prevent 
the  creditors  from  collecting  their  just  claims 
.so  that  Dick,  De  Armlt,  and  others  might, 
through  said  receivers,  obtain  more  com- 
plete control  of  the  property  of  the  defend- 
ant for  the  purpose  of  harassing  and  annoy- 
ing the  creditors  and  the  majority  of  the 
stockholders  to  the  end  that  the  creditors 
would  compromise  their  Indebtedness  against 
the  defendant  company  for  a  small  per  cent; 
that  the  stockholders  would  part  with  their 
stock  for  a  trifling  amount  and  thus  enable 
the  said  De  Armlt,  Dick,  and  others  in  such 
conspiracy  to  obtain  ownership  of  the  proper- 
ty without  paying  any  substantial  amount 
therefor;  that  Dick,  De  Armit,  and  others, 
claiming  to  be  the  directors  of  the  comiwny, 
prior  to  the  appointment  Of  receivers,  at- 
tempted to  reduce  the  capital  stock  from 
$3,000,000  to  $1,2G0,000.  Then  follows  a 
history  of  this  transaction  whereby  it  ap- 
liears  all  the  stock  of  the  coriwratlon  was 
turned  over  to  certain  trustees,  in  which 
manner  it  is  alleged  that  De  Armit  and  his 
associates  had  controlled  the  affairs  of  the 
company  against  the  Interest  of  Its  creditors 
and  those  owning  a  njajorlty  of  its  stock. 

Otlier  allegations  are  set  forth  pertaining 
to  the  history  of  the  defendant  company  and 


Digitized  by 


Google 


Colo.) 


PEOPLE  V.  DISTRICT  COUBT 


427 


the  alleged  fraudulent  acts  of  Dick,  De  Ar- 
mlt,  and  others  in  connection  with  Its  man- 
agement. The  prayer  Is  the  same  as  In  the 
former  petition.  The  court,  upon  January 
6,  1912,  after  considering  the  application  and 
hearing  the  arguments  of  counsel,  ordered 
that  the  application  and  petition  be  denied. 
Thereupon  the  petitioners  offered  for  filing 
a  motion  to  vacate  and  set  aside  the  order 
made  January  7,  1911,  appointing  receivers. 
The  court  refused  to  allow  this  motion  to  be 
filed.  Mr.  Ferguson  then  presented  for  filing 
a  demurrer  to  the  complaint  This  was  like- 
wise refused.  The  petition  praying  for  the 
writ  of  prohibition  was  filed  in  this  court 
upon  November  22,  1912. 

The  contentions  of  the  petitioners  are 
that,  while  the  court  had  jurisdiction  to  en- 
tertain the  action  proper,  which  they  claim 
Is  a  suit  upon  notes  and  for  services  rendered. 
It  was  without  jurisdiction  over  the  property 
of  the  corporation  attempted  to  be  covered 
In  that  portion  of  the  petition  setting  forth 
alleged  reasons  for  the  appointment  of  re- 
ceivers ;  that  if  this  position  is  wrong,  and 
the  court  had  jorlsdlction  to  pass  upon  the 
question,  when  the  allegations  of  the  petition 
are  considered,  it  falls  to  disclose  facts  suf- 
ficient to  justify  the  court  In  its  appoint- 
ment of  receivers,  and,  in  so  doing,  it  ex- 
ceeded its  legitimate  powers;  that  by  pre- 
senting their  petition  for  Intervention  with 
these  reasons  therein  stated,  th^  gave  to 
the  trial  court  an  opportunity  to  correct  Its 
erroneous  ruling  in  this  respect,  which  it 
declined  to  do ;  and  that  this  is  sufficient 
to  give  them  the  right  to  petition  this  court 
for  the  writ  of  prohibition  therein,  although 
they  have  not  yet  become  parties  to  the  ac- 
tion, and  that  they  have  no  plain,  speedy, 
and  adequate  remedy  at  law  to  protect  their 
rights  in  the  premises. 

[1]  This  court  has  universally  held  that  a 
writ  of  prohibition  is  not  a  writ  of  right,  but 
rests  tn  the  sound  discretion  of  the  court. 
Leonard  v.  Bartels,  4  Colo.  95;  People  ex 
rel.  V.  District  Court,  6  Colo.  534;  Mclner- 
ney  v.  City  of  Denver,  17  Colo.  302,  29  Pac. 
316;  People  ex  rel.  v.  District  Court,  19 
Colo.  343,  35  Pac.  731;  People  ex  rel.  v. 
District  Court,  21  Colo.  251,  40  Pac.  460; 
People  ex  rel.  v.  District  Court  of  Lake  Co., 
26  Colo.  386,  58  Pac.  604,  46  L.  R.  A.  850. 

it]  For  the  reasons  hereinaftcT  stated,  we 
are  of  opinion  that,  upon  account  of  the  ac- 
quiescence and  laches  of  the  petitioners,  this 
court  ought  not  to  entertain  this  application. 
This  makes  unnecessary  any  consideration  of 
the  many  intricate  questions  presented. 

It  win  be  observed  that  the  receivers  were 
appointed  February  7,  1911;  that  upon 
March  1st,  same  year,  the  petitioners  ten- 
dered for  flilng  their  first  petition  of  Inter- 
vention. This  was  denied  upon  March  11th 
following.  Nothing  further  was  done  by 
them  until  January  6,  1912,  a  period  of 
approximately  ten  months,  when  they  filed 
another  petition  to  intervene,  wherein  they 


set  forth,  in  substance,  as  excuses  for  delay 
In  its  presentation,  that  they  have  aban- 
doned any  right  to  stand  upon  their  former 
petition,  and  acquiesced  in  the  appointment 
of  the  receivers  for  the  reason,  as  they  al- 
lege, that  it  was  represented  to  the  court, 
at  the  time  of  the  appointments,  that,  within 
a  very  short  time,  funds  would  be  raised  by 
those  who  desired  the  appointment  of  re- 
ceivers sufficient  to  pay  the  pressing  debts 
of  the  defendant  company,  and  also  to  de- 
velop and  improve  its  properties  and  to  en- 
able it  to  work  and  operate  them  and  make 
its  plant  a  going  concern,  and  that  the  court's 
decision  in  refusing  to  allow  them  to  inter- 
vene was  largely  based  upon  these  promises, 
but  that,  during  these  ten  months,  nothing 
had  been  done  in  this  respect  to  relieve  the 
company  from  its  financial  embarrassment  or 
to  put  its  property  in  a  condition  to  work 
and  operate,  but,  on  the  contrary,  a  large 
amount  of  additional  Indebtedness  had  been 
incurred,  etc.  In  other  words,  they  said  to 
the  court  that  while  we  did  not  approve  of 
the  appointment  of  receivers,  and  thought 
you  were  without  jurisdiction  in  so  doing, 
and  we  thus  stated  in  our  first  petition  for 
intervention,  yet,  upon  account  of  the  prom- 
ises made  to  you  that  the  energency  debts 
of  the  corporation  would  be  paid  and  suf- 
ficient other  funds  arranged  for  to  make  the 
defendant's  business  a  going  concern,  we 
acquiesced  therein  and  said  nothing  further 
for  a  period  of  tea  months  in  order  to  see 
if  such  arrangements  would  be  carried  out 
by  that  faction  of  the  stockholders  of  the 
defendant  who  desired  and  secured  the  ap- 
pointment of  the  receivers.  To  put  it  in  an- 
other way,  it  was  to  say  that,  if  things  work 
out  all  right  and  to  our  advantage,  we 
acquiesce  in  the  appointment  of  receivers, 
but,  if  they  go  wrong  (although  we  have  not 
said  80  and  will  not  until  it  is  necessary  to 
act),  it  is  our  intention,  when  It  is  thus  as- 
certained, to  again  object  to  the  appoint- 
ments and  challenge  the  jurisdiction  of  the 
court  to  make  them.  Such  action  upon  be- 
half of  the  petitioners  was  unquestionably 
an  acquiescence  in  the  appointment  of  the 
receivers  and  in  their  handling  of  the  prop- 
erty during  the  ten  months  following  their 
appointment 

The  second  petition  for  intorentioa  was 
presented  January  6,  1912,  and  by  the  court 
acted  upon  and  refused  the  same  day.  The 
petition  for  the  writ  of  prohibition  was  filed 
in  this  court  November  22,  1912.  It  fails 
to  give  any  excuse  or  reason  why  it  was  not 
applied  for  until  over  ten  months  after  the 
district  court  for  the  second  time  had  re- 
fused to  grant  the  relief  prayed  for. 

Regardless  of  whether  the  case  Is  of  such 
importance  as  the  petitioners  claim,  we  are 
of  opinion  that  their  actions  as  above  stated, 
duriug  the  ten  months  after  these  appoint- 
ments were  made,  present  a  case  of  acquies- 
cence during  that  period,  and  that  their  de- 
lay for  the  lOV^  months  thereafter,  before 
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umkiiig  application  here  for  the  writ  o(  pro- 
hibition, presents  a  case  of  laches ;  and, 
when  lioth  are  conaidered,  they  are  sufficient 
to  justify  this  court  In  refusing  to  consider 
the  questions  raised  pertaining  to  the  merits 
of  the  controversy  under  its  extraordinary 
jurisdiction  by  writ  of  prohibition.  While  it 
Is  claimed  tliat  the  petitioners  (by  present- 
ing their  petition  of  intervention)  gave  to 
the  trial  court  an  opportunity  to  pass  upon 
the  question  of  its  jurisdiction  to  appoint 
receivers  In  an  action  to  which  the  petition- 
ers were  not  then  parties  (a  question  un- 
necessary to  determine),  It  Is  conceded  the 
only  thing  that  the  court  did  pass  upon  was 
their  right  to  intervene. 

[3]  Its  refusal  was  such  a  final  judgment 
against  them  to  which  a  writ  of  error  will 
lie.  Henry  v.  Travelers'  Insurance  Co.,  16 
Colo.  179,  26  Pac.  818;  Curtis  v.  Lathrop, 
12  Colo.  169,  20  Pac.  260;  Llmberg  v.  Hig- 
giubotham,  11  Colo.  316,  18  Pac.  33;  Bar- 
man V.  Barhydt,  20  Neb.  625,  31  N.  W.  488; 
First  Nat.  Bank  v.  6111  &  Co.,  60  Iowa,  425; 
Nat.  Distllllug  Co.  v.  Seldel,  103  Wis.  489, 
70  N.  W.  744. 

Had  a  writ  of  error  been  promptly  sued 
out  upon  the  court's  first  refusal  to  allow 
the  petitioners  to  intervene,  the  matter  could 
probably  have  been  reached  and  disposed  of 
In  the  regular  manner  by  this  time.  Wheth- 
er the  petitioners  bad  the  right  to  present  a 
second  petition  to  the  court,  raising  the  same 
contention,  with  the  further  statements  that 
the  appointment  of  the  receivers  had  not 
proven  successful  or  accomplished  what  waa 
promised,  is  unnecessary  to  determina  Th^ 
elected,  as  they  say,  after  the  first  refusal 
to  take  their  chances;  and,  lutd  the  ap- 
IKiintments  brought  the  results  alleged  to 
have  been  promised,  it  appears  they  would 
have  been  satisfied  and  continued  to  acqui- 
esce In  the  jurisdiction  of  the  court;  but, 
inasmuch  as  they  did  not  work  out  as  tb^ 
alleged  was  promised,  they  now  desire  to 
have  the  question  determined  in  this  ex- 
traordinary manner.  Under  such  circum- 
stances, the  application  ought  not  to  be  en- 
tertained. 

For  the  reasons  stated,  the  alternative  or- 
der and  rule  will  be  quashed  and  the  writ 
denied. 

Application  denied. 


NORCROS8  V.  CUNNINGHAM. 

(Supreme  Court  of  Colorado.     April  7,  1913.) 

1.  Action  (J  ;<8*)— Inconsistknct  or  Alter- 
native Rembuies. 

An  action  by  a  purchaser  of  land  requiring 
water  for  its  irrigation  with  a  contrnot  riglit 
to  take  water  for  that  purix-)Be  to  have  his  deed 
decreed  to  convey  as  appurtenant  to  the  land  a 
certain  amount  of  water  on  the  theory  that 
such  amount  had  been  conveyed  to  him  by  hi.s 
deed,  and  his  cliiim  in  the  same  action  to  recover 
damages  for  the  vendor's  alleged  fraudulent 
representations  as  to  the  water  rights  on  the 


theory  that  ■nch  rights  bad  not  been  conveyed 
to  him  by  bis  deed,  were  inconsistent  remedies. 
[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  S§  549,  565;    Dec.  Dig.  {  38.»] 

2.  Election  of  Remedies  (§  3*)— Effect  as 
Bab  or  Estoppel. 

Where  a  purchaser  of  land  requiring  water 
for  irrigation,  with  knowledge  of  all  the  fact*, 
has  elected  to  proceed  for  a  decree  as  to  the 
water  rights  claimed  to  have  been  conveyed  by 
hia  deed,  he  is  bound  by  such  election  and  is 
thereafter  estopped  from  an  inconsistent  claim 
against  the  purchaser  for  damages  for  alleged 
misrepresentations  as  to  the  rights  conveyed  by 
the  deed. 

[BM.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent.  Dig.  »S  8,  4 ;  Dec.  Dig.  f  3.*1 

Error  to  District  Court,  I«arlmer  County; 
Harry  P.  Gamble,  Judge. 

Action  by  T.  R.  Norcross  against  John  M. 
Cunningham.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Afflmied. 

Rhodes  &  Farnworth,  of  Ft  Collins,  for 
plaintiff  in  error.  Fred  W.  Stow  and  Homer 
S.  Stephens,  both  of  Ft.  Collins,  for  defend- 
ant ill  error, 

HILL,  J.  Upon  motion  judgment  on  the 
pleadings  was  granted  in  favor  of  the  de- 
fendant. The  plaintiff's  complaint  alleges, 
in  substance,  that  in  May,  1906,  he  purchased 
from  the  defendant  a  farm  situate  under  the 
Hillsborough  Canal,  from  which  It  requires 
water  for  Its  irrigation;  that  he  paid  $10,- 
000  for  the  land  and  water  to  be  conveyed 
therewith;  that  as  a  part  of  the  consldera- 
tiou  the  defendant  represented  that  there 
would  be  conveyed  In  the  same  warranty 
deed  and  in  connection  with  the  land,  125 
inches  of  water  In  this  canal ;  that  this  wa- 
ter was  and  would  be  a  water  right  to  said 
land  tor  the  entire  Irrigation  season  of  each 
year;  that  It  was  of  the  earliest  water  ap- 
propriated from  the  Big  Thompson  river, 
the  stream  from  which  the  canal  received  its 
8upi>ly ;  that  certain  crops,  which  could  be 
raised  and  which  made  the  farm  especially 
desirable  and  very  valuable,  required  late 
irrigation,  and  that  the  water  rights  which 
would  l>e  conveyed  would  furnish  water  dur- 
ing the  late  irrigation  season  to  raise  such 
crops;  that  relying  upon  defendant's  repre- 
sentations with  reference  to  the  water  to  be 
conveyed  and  that  was  conveyed,  he  pur- 
chased said  land  and  water  and  In  May, 
1906,  received  from  defendant  a  warranty 
deed,  which  deed  conveyed  the  land  and  125 
inches  of  water  In  one  Instrument ;  that  up- 
on receipt  of  the  deed  he  entered  Into  i)os- 
session,  began  and  haa  ever  since  continued 
to  cultivate  the  farm;  that  after  plaintiff 
took  possession,  defendant  claimed  that  the 
water  conveyed  in  connection  with  and  for 
the  irrigation  of  this  land  was  simply  a  right 
to  take  water  from  this  canal  by  reason  of  a 
contract  entered  into  between  the  owner  of 
the  canal  and  other  persons,  which  contract, 
through  sundry  conveyances,  had  been  con- 
veyed to  defendant;   and  that  the  defendant 


*For  other  cases  see  same  topic  and  sectloa  NUMBER  Id  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  lodexea 
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had  only  conveyed  by  his  deed  to  plaintiff 
what  was  known  as  this  water  contract. 
The  plaintiff  further  alleges  that  the  canal 
c-onifiauy  was  under  no  obligations  to  fnrulsh 
water  under  this  contract,  except  when  there 
was  water  in  the  canal  derived  from  the 
Big  Thompson  river  under  an  appropriation 
Imown  as  Priority  No.  25,  being  of  a  late 
date ;  that  be  has  been  unable  under  and  by 
reason  of  the  water  conveyed  to  him  by  said 
deed  to  obtain  any  water  from  this  canal 
for  the  irrigation  of  this  land,  except  in  tile 
early  portion  of  each  irrigation  season,  up 
to  about  July  lat;  that  after  the  1st  of  July 
aaid  water  right  so  conveyed  furnishes  no 
water  for  said  lands ;  that  this  condition  has 
prevailed  ever  since  the  purchase,  and  it  will 
80  continue  hereafter,  exceiH  an  Intermittent 
amount  during  the  early  portion  of  the  ir- 
rigation season;  that  by  reason  of  these 
facts  he  cannot  raise  any  crops  upon  the 
lands,  except  early  crops;  that  the  land 
without  a  water  right  furnishing  water  dur- 
ing the  entire  irrigation  season,  but  only  for 
the  early  portion,  is  of  no  value  In  excess  of 
9&,000;  that  plaintiff  has  been  injured,  dam- 
aged, and  defrauded  by  the  defendant  through 
his  false  and  fraudulent  representations,  etc., 
in  the  sum  of  $5,000,  for  which  amount  Judg- 
ment is  prayed. 

[1]  In  bis  answer  the  defendant,  among 
other  things,  alleges  that  subsequent  to  the 
sale  and  in  March,  1900,  with  full  knowl- 
edge of  all  facts,  the  plaintiff  instituted  a 
suit,  etc.,  against  the  defendant  by  which  lie 
sought  to  have  this  deed  for  the  land  and 
the  125  inches  of  water  deicreed  to  convey  as 
an  appurtenance  under  the  deed  and  to  the 
land  and  as  annexed  to  the  land,  a  certain 
other  1.75  cubic  feet  of  water  which  was  a 
pert  of  the  canal's  Big  Thompson  Priority 
No.  1 ;  that  in  the  same  suit  the  plaintiff 
also  sought  to  recover  damages  alleged  to 
have  resulted  to  him  by  reason  of  the  al- 
leged false  and  fraudulent  representations 
made  at  the  time  of  the  sale  pertaining  to 
the  water  rights  and  upon  account  of  his 
faUure  to  procure  the  same;  that,  at  the 
time  of  the  commencement  of  the  other  suit, 
the  plaintiff  had  full  knowledge  of  all  facts 
relative  to  bis  rights,  etc. ;  that  at  the  time 
there  were  two  remedies  open  to  him  for 
the  enforcement  of  his  alleged  claims  arising 
out  of  the  purchase  of  this  land  and  w^ater, 
which  were,  by  claiming  that  he  had  re- 
ceived by  this  deed  the  1.75  cubic  feet  of 
water  above  referred  to  and  having  it  so  de- 
creed by  the  court,  or  that  be  bad  not  re- 
ceived the  water  which  he  should  have  re- 
crfved  by  the  deed,  and  recover  damages 
against  the  defendant  for  failure  to  con- 
vey it;  that  these  remedies  are  inconsist- 
ent, in  that  by  the  first  his  claim  is  based 
upon  the  fact  that  he  had  received  the  wa- 
ter, while  the  latter  is  based  upon  the  fact 
that  he  did  not  receive  the  water ;  that  both 
of  said  remedies  were  adopted  and  sought 


to  be  enforced  by  the  plaintiff  in  the  former 
suit  and  were  so  alleged  in  his  complaint; 
that  during  the  pendency  of  this  suit  the 
plaintiff  elected  to  base  his  claim  upon  the 
fact  that  he  had  received  said  water  by  said 
deed;  that  his  complaint  was  amended  ac- 
cordingly ;  that  he  thereafter  abandoned  his 
claim  made  therein,  based  upon  the  fact  that 
he  had  not  received  the  water  and  made  no 
claim  for  damages  in  the  action  upon  account 
of  such  failure  on  the  part  of  the  defendant 
to  convey  the  said  water,  as  contained  in  his 
original  complaint;  that  the  suit  now  insti- 
tuted is  upon  the  same  transaction  and  based 
upon  the  same  claim  as  that  portion  of  plain- 
tiff's former  suit,  which  related  to  damages; 
that  the  facts  and  circumstances  as  set  forth 
in  plaintifTs  former  suit  in  that  portion 
which  was  by  him  abandoned  by  his  election, 
as  aforesaid,  are  the  same  as  here:  that  by 
reason  of  said  election  he  is  now  barred  from 
claiming  any  damages  or  relief  in  this  suit ; 
that  having  claimed  in  the  former  suit  that 
he  had,  by  the  deed,  received  the  water,  he 
is  now  estopped  from  claiming  damages  by 
reason  of  the  failure  on  the  part  of  the  de- 
fendant to  convey  the  same.  As  a  further 
defense  it  is  alleged  that  during  the  progress 
of  the  former  trial,  the  plaintiff's  counsel, 
with  his  consent,  acQniescence,  and  ratifica- 
tion, and  In  his  presence  and  in  open  court, 
stated  that  the  plaintiff  did  not  claim  that 
any  fraud  bad  been  committed  ui>on  him  lo 
the  transaction,  for  wjbicb  reason  that  he  is 
estopped  from  claiming  damages  in  this  suit 
against  the  defendant  upon  account  of  any 
alleged  false  and  fraudulent  representation 
on  the  part  of  the  defendant. 

The  plaintiff,  by  replication,  sets  forth  that 
In  June,  1908,  he  brought  suit  against  the 
ditch  company  and  the  defendant  to  compel 
them  to  recognize  him  (by  virtue  of  the  pro- 
visions of  his  deed  from  the  defendant)  as 
the  owner  of  the  1.75  cubic  feet  of  early  wa- 
ter theretofore  owned  by  the  defendant.  He 
states  that  this  suit  was  decided  against  him. 
He  admits  that  in  March,  1909,  he  brought 
the  suit  against  the  defendant  as  alleged  in 
the  answer,  in  which  he  sought  to  have  the 
deed  conveying  the  land  and  125  inches  of 
water  decreed  to  convey  therewith  as  an  ap- 
purtenance under  the  deed  and  to  the  land 
the  1.75  cubic  feet  of  water,  which  was  a 
part  of  the  earlier  priority.  He  also  admits 
that  this  suit  was  decided  against  him,  but 
denies  that  in  either  there  was  tried  or  de- 
termined the  question  of  damages  involved  in 
this  action. 

It  will  be  observed  that  the  plaintiff  has 
not  denied  that  in  his  second  suit  brought 
against  the  defendant  he  also  sought  to  re- 
cover damages  growing  out  of  the  same 
transaction,  and  that  during  its  pendency  be 
elected  to  proceed  under  that  iwrtlon  of  his 
complaint  by  which,  if  he  was  successful,  It 
would  secure  for  him  the  water  ^vhUh  he 
claimed  he  had  purciiased.    The  great  weight 
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of  authority  In  which  we  concur  to  to  the 
effect  that  the  two  remedies  are  Inconsistent 
15  Cyo.  257 ;  Bales  v.  Williamson,  128  Iowa, 
127,  103  N.  W.  150;  7  Ency.  of  PI.  &  Pr.  360 ; 
Bracken  v.  Atlantic  Trust  Co.,  107  N.  T.  610, 
00  X.  E.  772,  82  Am.  St.  Rep.  731 ;  Slckman 
V.  Abernathy,  14  Colo.  174,  23  Pat  447; 
Wheeler  v.  Dunn,  IS  Colo.  428,  22  Pac.  827 ; 
Bank  of  Santa  Fe  t.  Board  of  Com'rs,  ttl 
Kan.  785,  60  Pac.  1062 ;  Jones  v.  Langhome, 
19  Colo.  206,  34  Pac.  097 ;  Campbell  v.  Kauff- 
man  Milling  Co.,  42  Fla.  328,  29  South.  435; 
Carroll  v.  Fethers  et  al.,  102  Wis.  436,  78 
N.  W.  604;  McWllllams  v.  Thomas  et  al. 
(Tex.  Civ.  App.)  74  S.  W.  596 ;  Taussig  et  aL 
T.  Hart,  49  N.  Y.  301;  Lowensteln  &  Bros. 
V.  Glass  et  al.,  48  La.  Ann.  1422,  20  South. 
890;  Ermellng  v.  Gibson  Canning  Co.,  105 
111.  App.  196 ;  Salyers  v.  Smith,  67  Ark.  526, 
55  S.  W.  936;  Ogden  ▼.  Moore,  95  Mich.  290, 
54  N.  W.  899 ;  Remington  Paper  Co.  v.  Hud- 
son, 64  Kan.  43,  67  Pac.  636;  James  v.  Par- 
sons, Rich  &  Co.,  70  Kan.  156,  78  Pac.  438; 
Elevator  Co.  v.  U.  P.  Ry.  Co.,  97  Iowa,  719, 
66  N.  W.  1069 ;  Conrow  et  al.  v.  Little  et  al., 
115  N.  T.  387,  22  N.  B.  346,  6  L.  R.  A.  693. 

[2]  In  the  former  action,  the  defendant 
(with  knowledge  of  all  the  facts)  having  elec- 
ted as  to  which  of  two  Inconsistent  remedies 
he  would  pursue,  we  are  of  opinion  that  he 
Is  bound  by  such  election.  For  this  reason 
the  motion  for  Judgment  upon  the  pleadings 
was  properly  sustained.  See  Anthony  v. 
Slayden  et  al.,  27  Colo.  144,  60  Pac.  826,  and 
cases  therein  dted. 

The  Judgment  Is  affirmed. 

Affirmed. 

MUSSEB,  C.  J.,  and  GABBERT,  J.,  concur. 


BABKOWS  V.  McMUKTRY  MFG.  CO.  et  al. 
(Supreme  Court  of  Colorado.     April  7,  1913.) 

1.  CoNTBACTs  (S  117*)— Legality— Restbaint 
or  Trade— Protection  of  Promisee. 

One  may  lawfully  covenant  not  to  pursue 
a  particular  business  within  a  limited  territory, 
even  if  it  be  an  entire  state,  if  the  restraint 
thereby  established  is  reasonable  and  affords 
only  a  fair  protection  to  the  one  for  whose 
beneGt  it  is  imposed. 

[Ed.   Note.— For  other  cases,   see   Contracts, 
Cent  Dig.  S$  554-569;    Dec.  Dig.  f  117. »] 

2.  Contracts  (f  117*)— Leo alitt— Restraint 
OF  Trade— Pabtiai.  ob  General  Restraint. 

The  bare  fact  that  a  contract  in  restraint 
of  trade  applies  to  an  entire  state,  or  even  to 
wider  limits,  that  the  restraint  is  general  or 
partial,  extensive  or  limited,  is  of  itself  imma- 
terial; the  i>ublic  welfare  is  the  first  considera- 
tion, and  if  it  is  not  adversely  affected  thereby 
the  contract  should  be  sustained,  if  it  is  reason- 
able and  imposes  upon  the  party  bound  no 
greater  restraint  than  if,  necessary  for  fair  pro- 
tection within  the  plain  purpose  of  the  con- 
tract 

[Ed.    Note.— For   other   cases,   see    Contracts, 
Cent  Dig.  SS  SiM-.WJ ;   Dec.  Dig.  §  117.*] 


3.  CONTBAOTS  (I  117*)— IJBOAUtTT— Rmtraiht 

OF  Trade. 

A  contract  whereby  the  entire  stock  In 
trade  and  the  good  will  of  a  plate  glass  company, 
of  which  defendant  was  the  president  and  the 
largest  stockholder,  was  sold  to  plaintiff  for 
$2,500,  with  a  covenant  that  the  sellers  would 
not  for  10  years  engage,  directly  or  indirectly, 
in  any  such  business  in  the  state,  or  accept 
employment  with  or  work  for  any  house  engaged 
in  such  business,  or  invest  any  money  in  or  be- 
come stockholders  or  directors  in  any  company 
carrying  on  such  business  in  the  state,  was  not 
invalid  as  a  contract  in  restraint  of  trade. 

[Ed.    Note.— For   other  cases,   see  Contracts, 
Cent  Dig.  ii  554r-569 ;  Dec  Dig.  i  117.»] 

4.  Contracts  (g  116*)— Restbaint  or  T&abb 
— Construction. 

The  legality  of  contracts  In  restraint  of 
trade  is  to  be  resolved  on  the  particular  facts  of 
each  contract 

[Ed.   Note.— For  other  cases,   see   Contracts, 
Cent  Dig.  $8  542-55a;   Dec.  Ui  .  §  111!.*] 

6.  Contracts  (8  116*)- LEQALixy- Resxbaini 

OF  Trade — Ueasonablbness. 

The  test  of  whether  a  contract  in  restraint 
of  trade  is  reasonable  is  whether  the  restraint 
is  only  such  as  to  afford  a  fair  protection  to  the 
promisee,  and  not  so  large  as  to  interfere  with 
public  interests ;  and  whatever  restraint  is  larg- 
er than  the  necessary  protection  of  the  party, 
if  oppressive,  is,  in  the  eye  of  the  law,  unreason- 
able. 

[Ed.   Note.— For  other  cases,    see  Contracts, 
Cent  Dig.  if  542-552 ;   Dec.  Dig.  {  116.*] 

6.  Contracts  (§  116*)— Restraint  or  Tbadb— 
Construction. 

The  law  looks  ^th  disfavor  upon  any  con- 
dition which  tends  to  stifle  the  free  and  un- 
impeded course  of  competitive  buying  and  selling 
of  necessary  commodities  in  the  open  market. 

[Ed.    Note. — For  other  cases,   see  Contracts, 
Cent  Dig.  |8  542-552;    Dec.  Dig.  {  116.*] 

7.  Contracts  (S  117*)— LEQALrrr— Rbbtbaint 
ON  Monopoly  or  Trade. 

In  an  action  to  enjoin  defendant,  who  sold 
the  entire  stock  in  trade  and  good  will  of  a 
plate  glass  company,  from  a  breach  of  his  cove- 
nant not  to  engage,  directly  or  indirectly,  in 
any  such  business  within  the  state  for  a  term 
of  10  years,  it  appeared  that  the  business  of  the 
company  extended  over  10  or  11  states;  that 
when  the  sale  was  made  conditions  in  the  busi- 
ness were  demoralized  as  a  result  of  defendant's 
methods;  that  it  was  then  impossible  to  make 
fair  or  reasonable  profit  therein ;  that  plaintiffs 
had  no  control  over  the  supply ;  that  numerous 
other  competitors  remained;  that  capital  was 
entirely  free  to  enter  the  field ;  and  that  plain- 
tiffs' selling  schedules  were  advanced  after 
the  purchase.  Held,  that  the  contract  did  not 
give  to  plaintiffs  an  unlawful  monojraly  of  the 
plate  glass  business. 

[Ed.   Note.— For   other  cases,  see  Contracts. 
Cent  Dig.  j|g  554-569;  Dec.  Dig.  i  117.»] 

8.  Contracts  (J  116*)— Lboalitt— RESTaAim 
OF  Trade— Ccnbtruction. 

It  is  quite  as  important,  as  a  matter  of  pub- 
lic interest  and  welfare,  that  individuals  be  not 
allowed  with  impunity  to  breach  their  contracts 
in  restraint  of  trade,  advisedly  made,  as  it  is 
that  the  public  have  protection  from  such  re- 
straint: and  whore,  without  violation  of  legal 
principles  and  public  policy,  such  contracts  may 
be  upheld,  they  should  be  rigidly  enforced. 

[Ed.   Note. — ^For  other   cases,   see  Contracts, 
Cent  Dig.  g§  542-502;   Dec.  Dig.  %  116. •] 

Error  to  District  Court,  City  and  County 
of  Denver;   Greeley  W.  Whltford,  Judge. 
Action  for  an  Injunction  by  the  McMurtry 


•For  other  cases  s«e  same  tojilc  and  gecUou  NUMBER  In  Dec.  Ulg.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indezei 
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Manufacturing  Company  and  another  against 
Stanley  M.  Barrows.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

Davis  &  Whitney,  of  Denver,  for  plaintiff 
In  error.  Cranston,  Pitkin  &  Moore,  of  Den- 
ver, for  defendants  in  error. 

BAIIiET,  J.  The  action  was  by  defend- 
ants in  error  against  Stanley  M.  Barrows, 
plaintiff  In  error,  to  enjoin  him  from  con- 
tinuing to  violate  the  terms  of  a  certain  con- 
tract entered  into  May  5th,  1906,  between 
himself,  his  sister  apd  brother  of  the  first 
part,  the  Denver  Plate  Glass  Company  of 
the  second  part,  and  the  defendants  in  error 
of  the  third  part.  The  defendant  was  the 
largest  stockholder  in,  and  president  and 
general  manager  of,  the  Denver  Plate  Glass 
Company,  a  corporation  engaged  in  the  busi- 
ness of  handling  paints,  varnishes  and  plate 
and  window  glass  in  Colorado  and  neighbor- 
ing states.  The  McMurtry  Manufacturing 
Company  and  the  McPhee  &  McGlnnlty  Com- 
pany, plaintiffs,  were  engaged  in  similar 
business  In  about  the  same  territory.  The 
chief  place  of  business  of  the  three  com- 
panies was  Denver,  where  their  main  offices 
were  located.  TTnder  the  contract  the  en- 
tire stock  in  trade  of  the  Denver  Plate  Glass 
Company,  except  a  portion  of  the  paint 
stock,  was  sold  to  the  plaintiff  companies.  In- 
cluding the  good-will  of  the  company  and 
that  of  Stanley  M.  Barrows  and  his  brother 
and  sister.  The  amount  charged  and  paid 
for  the  good-will  was  $2,500.00.  Among  oth- 
er things,  the  contract  contained  the  follow- 
ing: 

"And  the  parties  of  the  first  part  and  each 
of  them  agree  with  the  third  parties  that  if 
there  is  a  consummation  of  this  deal,  until 
May  Ist,  Mie,  they  will  not,  nor  will  any  of 
them,  engage  directly  or  indirectly  in  any 
business  in  the  state  of  Colorado,  which 
carries,  handles  or  sells  paints,  varnishes  or 
glass,  or  accept  employment  with  or  work 
for  any  house  or  business  which  handles 
any  snch  goods  or  merchandise  or  class  of 
business,  or  Invest  any  money  in  or  become 
stockholders  or  directors  in  any  company  or 
corporation  which  In  any  way  carries  on  in 
the  state  of  Colorado  any  class  of  business 
similar  to  that  heretofore  carried  on  by 
second  party." 

In  Substance,  the  complaint  alleges  that 
defendant  violated  this  covenant,  in  that, 
soon  after  the  eonsnmmation  of  the  sale, 
he  not  only  engaged  in  the  glass  business 
himself,  but  was  instrumental  in  the  or- 
ganization of  certain  ccoporations  within  the 
state  for  like  purposes,  one  of  which,  in 
particular,  the  Independent  Glass  Company, 
was  incorporated  within  two  weeks  after  the 
execution  of  the  contract  The  defendant 
answered  that  the  contract  is  against  pub- 
lic policy,  secured  under  a  collusive  and 
fraudulent  agreement  for  the  purpose  of 
creating  a  monopoly  la  restraint  of  trade. 


and  therefore  void ;  and  further,  that  it 
was  executed  by  the  defendant  under  duress, 
and  for  that  reason  unenforceable.  A  rep- 
lication  denied  the  charges  of  duress  and 
conspiracy  and  other  affirmative  defensive 
matter.  The  court,  without  a  Jury,  upon 
hearing  found  the  issues  Joined  generally 
for  the  plaintiffs,  with  specific  findings  as 
follows: 

"That  said  defendant,  Stanley  M.  Bar- 
rows, received  and  obtained  a  good  and  valu- 
able consideration  for  the  execution  of  said 
agreement,  and  for  the  making  of  the  per- 
sonal covenants  made  by  him  and  contained 
therein;  that  the  said  contract  was  not 
executed  by  him  under  duress  of  any  kind 
nor  under  intimidation  or  coercion  of  any 
kind,  but  was  executed  of  his  own  free  will 
and  volition,  and  solely  and  alone  for  the 
consideration  arising  therefrom,  and  for  the 
benefits  he  would  receive  from  the  payment 
of  the  moneys  therein  agreed  to  be  paid; 
that  neither  the  said  contract  nor  any  part 
thereof  was  or  is  invalid  or  void;  that  no 
agreement  or  covenant  therein  contained 
was  or  is  in  restraint  of  trade,  and  that  the 
agreements  therein  contained  made  by  the 
defendant,  including  the  agreement  contain- 
ed in  said  tenth  paragraph,  were  and  are 
reasonable  and  fair,  and  were  necessary  to 
protect  the  plaintiffs  in  the  purchase  made 
by  them  of  goods,  wares  and  merchandise, 
and  good-wllL 

"Second.  The  court  finds,  from  the  evi- 
dence, that  said  contract  was  not  obtained 
by  plaintiffs  for  the  purpose  of,  nor  with  the 
intention  of,  securing  or  obtaining  any  monop- 
oly of  any  kind,  at  any  place,  of  any  busi- 
ness, trade,  occupation  or  calling,  and  that 
no  monopoly  of  any  kind  was  in  any  way 
obtained  by  plaluturs,  through  or  because 
of  the  execution  or  consummation  of  said 
contract,  or  at  all.  The  court  finds  from  the 
evidence  that  neither  the  said  written  con- 
tract nor  any  agreement  therein  contained 
was  ever  in  any  way  waived  or  cancelled, 
or  discharged  by  plaintiffs,  or  any  of  them, 
and  that  the  said  contract  and  all  of  the 
agreements  made  by  plaintiffs  have  been 
fully  kept  and  performed  by  them,  and  that 
said  contract  is  now  in  full  force  and  effect, 
and  that  plaintiffs  are  entitled  to  have  the 
same  specifically  enforced  and  carried  out. 

"Third.  The  court,  from  the  evidence,  spe- 
cifically finds  that  each  of  the  defenses  in- 
terposed in  the  answer  of  defendant  is  not 
sustained  by  the  evidence,  and  on  all  of  said 
defenses  and  on  all  of  the  issues  herein  join- 
ed, the  court  finds  for  the  plaintiffs. 

"Fourth.  The  court  finds  that  the  defend- 
ant, Stanley  M.  Barows,  from  time  to  time, 
and  frequently  and  continuously,  by  various 
and  sundry  pretenses,  practices,  devices  and 
machinations,  both  directly  and  indirectly, 
has  sought  to  evade,  and  has  evaded,  and 
has  infringed  and  violated  the  terms  of  said 
agreement,  and  more  particularly  the  pro- 
vlaions  of  paragraph  10th  thereof;   that  he. 
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the  Safd  deftndftnt,  has  be«n  and  Is  associat- 
ed with  the  Independent  Glass  Company,  a 
corporation  doing  bnsiness  In  Denver  and 
throughout  the  state  of  Colorado,  and  which 
corporation  was  organized  for  the  purpose  of 
carrying,  handling  and  selling,  and  which 
corporation  has  carried,  and  does  carry, 
handle  and  sell  glass  In  Denver  and  through- 
out the  state  of  Colorado,  and  that  he  has 
worked  for  said  the  Independent  Glass  Com- 
pany, has  taken  orders  for  It  and  has  sought 
to  build  up  Its  business  In  divers  ways,  and 
to  deprive  the  plaintiffs  of  the  benefit  of 
the  agreements  made  by  the  Denver  Plate 
Glass  Company  and  the  defendant  In  said 
written  contract  of  May  5,  1906,  and  that 
through  said  the  Independent  Glass  Com- 
pany he  has  been  and  Is  engaged  In  doing 
business  In  the  state  of  Colorado,  and  han- 
dling and  selling  glass  therein,  and  that  the 
plaintiffs  have  suffered,  and  will  continue  to 
suffer,  great  and  Irreparable  Injury  by  the 
violation  of  said  contract  by  defendant,  un- 
less they  receive  the  protection  of  a  court 
of  equity. 

"Fifth.  The  court  further  finds  from  the 
evidence  that  the  said  defendant  has,  under 
the  guise  of  conducting  the  business  of  an 
agent  for  a  plate  glass  Insurance  company, 
kept  his  oflJce  In  the  same  room  with  the 
said  the  Independent  Glass  Company,  and 
has  been  therein  engaged  In  directing,  or 
aiding  In  directing,  the  business  of  the  said 
the  Independent  Glass  Company,  and  that 
the  practices  and  conduct  of  the  defendant 
have  been  such  that  In  order  to  make  ef- 
fective the  said  contract  of  May  5,  1906, 
and  to  protect  the  plaintiffs  therein.  It  will 
be  necessary  for  the  court  to  restrain  the 
said  defendant,  among  other  things,  from 
continuing  to  maintain  his  office  or  place  of 
business  with  the  said  the  Independent  Glass 
Company,  during  the  period  provided  for  In 
said  contract,  to  wit,  up  to  and  Including 
the  first  day  of  May,  1916." 

A  Judgment  and  decree  restraining  the  de- 
fendant from  further  acts  in  violation  of 
the  terms  of  the  contract  was  accordingly 
entered.  To  review  which  defendant  brings 
the  case  here  on  error. 

[1-4]  The  main  question  Is  whether  that 
part  of  the  contract  wherein  and  whereby 
the  defendant  agreed  and  undertook  not  to 
engage  In  the  glass  business  In  this  state 
for  a  period  of  ten  years,  is  void  as  being  In 
restraint  of  trade,  and  thus  against  public 
policy.  The  defendant  contends  that  It  Is, 
and  precUcates  error  on  the  fact  that  the 
court  below  held  a  contrary  view. 

That  one  may  lawfully  covenant  to  re- 
frain from  pursuing  a  particular  business 
within  the  limits  of  a  certain  territory,  even 
if  it  be  an  entire  state.  If  the  restraint 
thereby  enjoined  is  reasonable  and  affords 
oAly  a  fair  protection  to  the  one  in  whose 
favor  It  is  imposed,  is  no  longer  an  open 
question.     The  following  general  rules  ap- 


plicable to  contracts  of  this  character  are 
found  In  Bddy  on  Combinations,  {  688  et 
seq. : 

"It  will  be  found  that  in  the  earlier  days 
contracts  in  restraint  of  trade  were  looked 
upon  with  great  disfavor  by  the  courts. 
The  attitude  of  the  courts  in  this  respect 
has  greatly  changed,  and  the  most  enlight- 
ened tribunals  not  only  consider  contracts  in 
restraint  of  trade  with  favor,  but  look  up- 
on them  as  essential  to  the  well-being  and 
progress  of  the  community.  It  Is  not  sel- 
dom, however,  that  even  now  the  courts, 
carried  away  by  the  earlier  decisions,  arbi- 
trarily pronounce  contracts,  which  as  a  mat- 
ter of  fact  appear  entirely  reasonable  under 
all  the  circumstances,  to  be  void,  not  so 
much  because  they  are  unreasonable  as  be- 
cause they  seem  contrary  to  some  earlier 
authorities. 

"Contracts  in  restraint  of  trade  should  be 
interpreted  in  the  light  of  the  following 
propositions: 

"(a)  The  right  to  contract  la  fundamental 
to  all  social  organization. 

"(b)  Good-will  is  property,  and  as  such  is 
subject  to  transfer  like  any  other  si)ecles 
of  property;  and  in  its  enjoyment  the  pur- 
chaser is  entitled  to  exactly  the  same  meas- 
ure of  protection  that  Is  afforded  the  pur- 
chaser of  tangible  property ;  the  law  should 
not  permit  the  vendor  to  regain  possession, 
contrary  to  the  terms  of  his  agreemei*'',  of 
all  or  any  part  of  that  which  be  has  sold. 

"(c)  All  contracts  made  for  the  protection 
of  the  purchaser  of  good-will  should  be  strict- 
ly enforced,  unless  It  clearly  appears  that 
they  are  so  unreasonable  in  their  terms  as  to 
deprive  the  vendor  or  the  party  bound  of 
valuable  rights,  without  any  corresponding 
benefit  to  the  purchaser;  even  under  such 
conditions  a  contract  should  be  enforced 
wherever  it  is  possible  to  so  divide  it  as  to 
declare  it  binding  over  such  territory  and  for 
such  time  as  are  reasonably  necessary  for 
the  protection  of  the  purchaser,  and  declare 
it  void  as  to  such  time  and  such  territory  as 
are  not  necessary  for  the  protection  of  the 
purchaser.  It  will  be  found  that  it  is  occa- 
sionally possible  for  courts  to  bold  the  con- 
tract divisible  in  this  respect 

"(d)  A  contract  In  restraint  of  trade  being 
the  contract  by  which  the  good-will  of  a 
profession,  trade  or  calling,  or  of  a  business 
or  enterprise,  is  sold,  the  courts  should  look 
with  favor  upon  such  contracts  and  enforce 
them,  except  in  those  cases  where  the  en- 
forcement would  be  manifestly  inequitable 
and  amount  to  the  enforcing  of  a  contract 
that  is  void  for  want  of  consideration. 

"(e)  The  consideration  for  a  contract  in  re- 
straint of  trade  bdng  that  which  is  paid  for 
the  good-will  of  the  profe.s8lon,  trade,  call- 
ing, business  or  enterprise  in  question,  it  Is 
obvious  that  the  entire  consideration  is  met 
by  the  transfer  of  the  entire  good-will,  and 
any  agreement  which  arbitrarily  blnda  th» 
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venddi'  beyotad  tbe'territoiy  and  the  time 
■neeeaaafy  for  the  protection  Of  the  good -will 
transferred  Is  without  consideration."    • 

And  In  "Hammon  on  Contracts,  at  section 
244a,  the  rule  respecting  agreements  of  the 
kind  under  consideration  Is  thus  clearly 
stated: 

"In  refei-ence  to  time  and  place,  while  It 
has  always  been  held  in  the  American  states 
that  a  promise  not  to  engage  In  a  particular 
business  within  reasonable  limits  within  the 
state  Is  valid,  even  though  the  duration  of 
the  agreement  Is  unlimited,  the  doctfine  of 
a  few  of  the  earlier  cases  was  that  a  promise 
not  to  carry  on  a  particular  business  at 
any  place  within  the  state  was  illegal  per  se, 
because  It  would  compel  the  promisor  to 
transfer  his  residence  and  allegiance  to  an- 
other state  in  order  to  pursue  his  vocation. 
This  reasoning,  however,  was  hardly  appli- 
cable to  the  several  states  of  the  Union, 
which  form  one  entire  nation,  and,  except 
in  a  few  states,  the  doctrine  no  longer  pre- 
vails, and,  accordingly,  the  validity  of  a 
stipulation  not  to  carry  on  a  trade  within 
the  state  ordinarily  depends  upon  whether 
it  is  reasonably  necessary  for  the  protection 
of  the  promisee.  If  it  Is,  it  is  lawful ;  other- 
wise, not  Some  courts,  applying  the  same 
principle,  hold  that  an  agreement  in  re- 
straint of  trade  may  be  valid,  even  though  it 
is  general  as  to  space,  if  the  promisee  re- 
quires its  enforcement  to  protect  him.  Ttiia 
doctrine  Is  the  logical  result  of  the  condi- 
tions of  modern  trade. 

"As  generally  laid  down,  the  rule  is  that 
an  agreement  In  restraint  of  trade  Is  valid 
if  the  restriction  does  not  go,  as  to  its  ex- 
tent in  space  or  otherwise,  beyond  what,  in 
the  judgment  of  the  court.  Is  reasonably 
necesfsary  for  the  protection  of  the  promisee, 
regard  being  had  to  the  nature  of  the  trade 
or  business." 

The  bare  fact  that  the  restraint  Is  applied 
to  an  entire  state,  or  even  to  a  wider  terri- 
tory, is  not  of  itself  sufficient  to  condenm 
and  nullify  a  contract  of  this  sort  The  pub- 
lic welfare  is  the  first  consideration,  and  if 
it  be  not  adversely  aftected  thereby,  the  Qon- 
tract  should  be  sustained,  if  it  is  reasonable, 
and  imposes  upon  the  party  bound  no  great- 
er restraint  than  is  necessary  for  the  fair 
protection,  vdthin  the  plain  purpose  and 
meaning  of  the  contract,  of  the  party  for 
whom  protection  is  intended.  Such  now  Is 
practically  the  universal  criterion  by  which 
contracts  of  this  character  are  to  be  adjudg- 
ed ;  that  is,  the  question  of  whether  the  con- 
tract, under  the  circumstances  of  each  par- 
ticular case,  Is  reasonable  or  unreasonable 
is  the  controlling  factor. 

In  Beach  on  Modern  Law  of  Contracts,  H 
1569,  1575,  the  following  is  stated: 

"The  tendency  of  modern  thought  and  de- 
cisions has  been  no  longer  to  uphold  In  its 
strictness  the  doctrine  which  formerly  pre- 
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vailed  respecting  agreements  In  restraint  of 
trade.  The  severity  with  which  such  agree- 
ments were  treated  in  the  beginning  has  re- 
laxed more  and  more  by  exceptions  and 
qualifications,  and  a  gradual  change  has  tak- 
en place,  brought  about  by  the  growth  of  In- 
dustrial activities,'  and  the  enlargement  of 
commercial  fadlities  which  tend  to  'render 
such  agreements  less  dangerous,  because 
monopolies  are  less  easy  of  accomplishment. 
Whether  the  restraint  be  general  or  partial 
is  no  longer  considered  a  material  ques- 
tion.   ♦    *     • 

"The  modern  doctrine  is  well-nigh  univer- 
sal that  when  one  engaged  in  any  business  or 
occupation  sells  out  his  stock  in  trade  and 
good-will  or  his  professional  practice  he  may 
contract  with  the  purchaser  and  bind  him- 
self not  to  engage  in  the  same  vocation  in 
the  same  locality  for  a  time  named  and  he 
may  be  enjoined  from  violating  ttiis  con- 
tract   •    •    •» 

The  following  authorities,  with  many 
others,  announce  the  law  to  be  as  stated  In 
the  foregoing  quotations,  and  uphold  the  doc- 
trine that  whether  the  restraint  Is  general 
or  partial,  widely  extended  or  narrowly  lim- 
ited, is  in  and  of  itself  alone  immaterial: 
Harrison  t.  Glucose  Sugar  Refining  Co.,  116 
Fed.  304,  53  C.  C.  A.  484,  58  L.  R.  A.  915; 
Anchor  Electric  Co.  v.  Hawkes,  171  Mass. 
101,  50  N.  E.  609,  41  L.  R.  A.  189,  68  Am. 
St  Rep.  403;  Bancroft  v.  Union  Embossing 
Co.,  72  N.  H.  402,  57  Atl.  97,  64  L.  R.  A.  298; 
Beal  V.  Chase,  31  Mich.  490;  Diamond 
Match  Co.  V.  Roeber,  106  N.  Y.  473,  13  N. 
E.  419,  60  Am.  Rep.  464;  Fisheries  Co.  v. 
I^nnen  (C.  C.)  116  Fed.  217;  Oregon  Steam 
Navigation  Co.  v.  Winsor,  87  U.  S.  (20  Wall.) 
64,  22  h.  Ed.  315;  Trenton  Potteries  Co.  v. 
Ollphant,  58  N.  J.  Bq.  507,  43  Atl.  723,  46  L. 
R.  A.  255,  78  Am.  St  Rep.  612;  Swlgert  v. 
Tllden,  121  Iowa,  650,  97  N.  W.  82,  63  L.  B. 
A.  608,  100  Am.  St.  Rep.  374 ;  Oakdale  Man- 
ufacturing Co.  V.  Garst,  18  B.  I.  484,  28  Atl. 
973,  23  L.  R.  A.  639,  49  Am.  St  Rep.  784; 
National  Benefit  Co.  v.  Union  Hospital  Co., 
45  Minn.  272,  47  ^.  W.  806,  11  L.  R.  A.  4.37 ; 
Oibbs  V.  Baltimore  Gas  Co.,  130  U.  S.  396,  9 
Sup.  Ct  553,  32  h.  Ed.  979;  NaUonal  En- 
ameling &  Stamping  .Co.  v.  Haberman  (C.  C.) 
120  Fed.  415;  Wood  v.  Whitehead,  165  N. 
Y.  545,  59  N.  B.  357. 

But  we  are  not  without  authority  in  our 
own  state  upon  the  precise  question  under 
consideration.  In  Freudenthal  v.  Elspey,  re- 
ported in  45  Colo,  at  page  489,  102  Pac.  280, 
26  L.  R.  A.  (N.  S.)  961,  the  law  respecting 
such  contracts,  from  its  incipiency  in  the 
early  English  cases  to  the  present,  is  review- 
ed, analyzed  and  applied.  In  the  light  of 
that  decision  it  is  unnecessary  to  enter  upon 
a  more  exhaustive  discussion  to  ascertain 
the  rule  in  this  jurisdiction  applicable  to  the 
contract  in  question,  for  the  doctrine  is  stat- 
ed so  plainly  in  that  case  that  we  have  but 
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to  examine  tbe  conditions  of  this  one  and 
apply  the  rule  there  announced  to  them,  since 
each  case  Is  to  be  resolved  on  its  own  par- 
ticular facts.  Harrison  ▼.  Glucose  Sugar  Re- 
fining Co.,  supra;  Oregon  Steam  Navigation 
Co.  V.  Wlnsor,  supra;  Alger  v.  Thacher,  19 
Pick.  (Mass.)  61,  31  Am.  Dec.  119.  In  Freud- 
entbal  v.  Espey,  supra,  both  parties  were 
physicians;  the  defendant,  a  young  practi- 
tioner, agreed  not  to  enter  "the  practice  of 
medicine,  surgery  or  obstetrics,  or  the  branch- 
es of  either,  in  the  city  of  Trinidad,"  either 
directly  or  indirectly,  "for  the  full  period  of 
five  years,"  if  within  that  time  he  should 
quit  the  employment  of  the  plaintlCt,  an  old 
practitioner,  to  whom  he  was  bound  by  con- 
tract at  a  stated  salary  for  that  period; 
there  was  a  sufficient  consideration;  the  de- 
fendant left  the  employment  of  the  plaintiff 
before  he  was  entitled  to  and  Immediately 
engaged  in  and  continued  the  practice  of 
medicine  at  Trinidad  contrary  to  bis  agree- 
ment not  to  do  BO.  Upon  suit  by  plaintiff 
for  damages  for  such  breach,  and  injunctive 
relief,  defendant  relied  upon  the  invalidity 
of  the  restrictive  covenant  In  the  contract  as 
a  defense.  At  page  493  of  45  Colo.,  at  page 
282  of  102  Pac.  (26  L.  R.  A,  [N.  S.]  961),  it 
was  there  said: 

"Expanding  commercialism,  advancing  sci- 
ence and  arts,  the  desire  and  necessity  for 
education,  and  the  spirit  of  the  age,  however, 
eventually  impressed  the  judicial  mind  with 
the  necessity  of  remodelling  the  rule  to  meet 
the  needs  and  requirements  of  men.  It  was 
recognized  that  both  public  interest  and  pri- 
vate welfare  often  render  engagements  not 
to  carry  on  a  trade  or  to  act  in  a  profession 
in  a  i)articular  place  for  a  limited  time,  prop- 
er and  even  beneficial.  Mallan  v.  May,  11 
M.  &  W.  653;  Homer  v.  Ashf ord,  3  Bing.  326 ; 
Herreshoff  t.  Boutineau,  17  R.  I.  3  [19  AtU 
712,  8  L.  B.  A.  469,  33  Am.  St  Bep.  850]. 

"Thus  impressed  the  courts  sought  to  meet 
such  requirements  by  first  fusing  into  the 
law  a  distinction  between  sealed  Instruments 
and  simple  contracts.  This  distinction  being 
without  reason,  and  not  founded  upon  prin- 
ciple, soon  disappeared,  and  tbe  more  logical 
distinction  between  general  and  limited  re- 
straint of  trade  grew  and  found  favor  with 
the  courts.  The  latter  distinction  appeared 
as  early  as  Broad  v.  Jollyffe,  Cro.  Jac.  696, 
in  which  it  was  held  that  a  contract  not  to 
use  a  certain  trade  in  a  particular  place  was 
an  exception  to  the  general  rule,  and  not 
void.  The  seed  thus  80\vn  did  not  fully  fruc- 
tify, however,  until  the  leading  case  of  Mitch- 
ell V.  Reynolds,  1  P.  Wms.  181,  by  which  the 
attempted  distinction  between  sealed  con- 
tracts in  restraint  of  trade  and  those  not 
under  seal  was  abrogated,  and  tbe  distinc- 
tion between  general  and  limited  restraints, 
or  rather  the  true  distinction,  to  wit,  be- 
tween unreasonable  and  reasonable  restraints, 
waa  fully  established." 


And  again  at  page  602  of  45  Colo.,  at  page 
285  of  102  Pac.  (26  U  B.  A.  [N.  S.]  961),  this 
is  declared: 

"Agreements  like  this  must  be  construed 
with  reference  to  the  objects  sought  to  be  at- 
tained by  them.  The  object  here  ia  tbe  pro- 
tection of  one  of  the  parties  against  competi- 
tion in  his  profession.  The  nature  of  the 
business  to  protect  was  a  medical  practice, 
extending  far  beyond  the  limits  of  the  city 
of  Trinidad;  that  the  covenantee  possessed 
this  business,  and  the  knowledge  and  the 
skUl  that  enabled  him  to  acquire  it  Cer- 
tainly in  limiting  the  restriction  to  the  city 
of  Trinidad  and  for  the  period  of  five  years 
was  only  affording  'a  fair  protection  A  tbe 
Interests  of  the  party  In  favor  of  whom  it  is 
given,  and  not  so  large  as  to  interfere  with 
the  interests  of  the  public.'  Tbe  restraint 
was  no  larger  than  the  needs  of  the  cov- 
enantee required.  It  was  of  material  b^iefit 
to  him,  and  was  not  oppressive  on  the  cov- 
enantor, nor  was  it  in  any  sense  injurious  to 
the  public.  The  contract  is  in  no  wise  for- 
bidden by  any  principle  of  policy  or  law. 
Tbe  defendant  can  be  as  useful  to  tbe  pubUc 
at  any  other  place  as  at  Trinidad,  and  tbe 
Interests  of  tbe  community  elsewhere  are  as 
important  as  they  are  there." 

[t]  And  in  that  case  the  court  approves  the 
rule  as  stated  in  Horner  t.  Graves,  7  Bing. 
743,  In  the  following  quotation: 

"  'We  do  not  see  how  a  better  test  can  be 
applied  to  the  question  whether  reasonable 
or  not  tlian  by  considering  whether  the  re- 
straint is  such  only  as  to  afford  a  fair  pro- 
tection to  the  interests  of  the  party  in  favor 
of  whom  it  is  given,  and  not  so  large  as  to 
interfere  with  the  interests  of  the  public. 
Whatever  restraint  is  larger  than  the  nec- 
essary protection  of  the  party  can  be  of  no 
benefit  to  either;  It  can  only  be  oppressive; 
and.  If  (HJpresslve,  it  Is  In  the  eye  of  the  law 
unreasonable.  Whatever  Is  Injurious  to  the 
interests  of  the  public  is  void  on  the  ground 
of  public  policy.' " 

While  It  is  true  that  in  the  Frendenthal 
Case  the  precise  facts  found  in  the  case  at 
bar  were  not  present,  still  in  so  far  as  an  ap- 
plication of  the  law  be  concerned,  there  Is 
no  essential  difference  between  them.  The 
Freudenthal  Case  brought  up  for  tbe  first 
time  In  this  state  a  direct  consideration  of 
contracts  in  restraint  of  trade,  and  it  became 
necessary  to  examine  and  analyze  the  cases 
on  this  subject,  both  ancient  and  modem, 
and  to  note  the  history  and  development  of 
the  law  on  the  subject  and  the  growth  of 
the  modem  as  distinguished  from  the  ancient 
rule,  BO  that  the  one  best  adapted  to  present 
needs  should  be  approved  for  this  common- 
wealth, with  the  result  that  the  doctrine  of 
the  Freudenthal  Case,  as  indicated  by  the 
foregoing  quotations  from  that  opinion,  re- 
specting such  contracts,  is  the  one  to  whidi 
we  are  committed. 
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Alger  ▼.  Thacher,  19  Pick.  (Mass.)  61,  81 
Am.  Dec.  119,  Tuscaloosa  Ice  Manufacturing 
Go.  T.  WUUams,  127  Ala.  110,  28  South.  669, 
60  li.  R.  A.  175,  86  Am.  St  Rep.  125.  and 
Consumers'  Oil  Ga  r.  Nunnemak«r,  142  Ind. 
560,  41  N.  E.  1048,  61  Am.  St.  Rep.  193,  are 
relied  upon  by  plalntUta  in  error  as  uphold- 
ing a  contrary  doctrine  to  that  here  announc- 
ed, and  requiring  a  reversal  of  the  Judgment. 
A  careful  examination  of  the  decisions  in 
these  cases  show  that  In  none  of  them  is  the 
rale  which  we  adopt  denied  or  modified.  The 
restraint  attempted  was  found  to  be  unrea- 
sonable, upon  the  facta  of  each  of  those  cases, 
and  they  are  therefore  practically  In  accord 
with  our  views.  The  Illinois  and  California 
cases,  Lanzlt  v.  Sefton  Manf.  Co.,  184  IlL 
326,  66  N.  B.  393,  75  Am.  St.  Rep.  171,  Union 
Strawboard  Go.  ▼.  Bonfleld,  193  111.  420,  61 
M.  E.  1038,  86  Am.  St  Rep.  346,  Wright  v. 
Ryder,  36  CaL  842,  95  Am.  Dec.  186,  and 
Mor«  ▼.  Bonnet,  40  Cal.  251,  6  Am.  Rep.  621, 
may  fairly  be  said  to  announce  a  different 
role;  but  they  stand  substantially  alone,  and 
we  ase  not  disposed  to  approve  or  follow 
them. 

[1, 7]  Upon  the  contention  that  the  con- 
tract was  the  result  of  a  conspiracy  to  create 
a  monopoly,  the  facts  show  that  the  three 
companies  to  the  contract  operated  in  prac- 
tically the  same  field,  throughout  Colorado 
and  In  neighboring  states.  Mr.  Barrows  tes- 
tified that  the  business  of  the  Dmver  Plate 
Glass  Company,  at  the  time  of  sale,  extended 
over  Montana,  Idaho,  Wyoming,  Nebraska, 
South  Dakota,  Kansas,  Colorado,  New  Mex- 
ico, Texas,  Arizona  and  Utah.  It  is  clear 
from  the  nncontroverted  testimony  of  sev- 
eral witnesses  that  no  monopoly  could  or  did 
result  from  the  contract  In  question;  that 
there  were  many  dealers  In  glass  in  Denver 
and  that  competition  was  sharp.  The  wit- 
ness Mineheart  said; 

"Q.  I  wish  you  would  state  to  the  court  In 
your  own  way  what  the  situation  was  in  the 
City  of  Denver  and  what  it  was  after  May, 
1906,  with  reference  to  whether  the  McPhee 
ft  McGinnlty  Company  and  the  McMurtry 
Mantafactnring  Company  had  any  monopoly? 

"A.  The  McPhee  &  McOInnlty  Company  car- 
ry a  large  stock  of  plate  glass.  The  McMurtry 
Mannffecturlng  Company  also  carries  plate 
glass.  The  Independent  Glass  Company  car- 
ries plate  glass,  and  prior  the  Denver  Plate 
Glass  Company  carried  plate  glass.  After 
we  took  over  the  Driver  Plate  Glass  Com- 
pany, this  company,  the  Denver  Plate  ft  Win- 
dow Company,  was  formed,  for  the  purpose 
of  winding  up  and  disposing  of  the  stock 
that  was  taken  from  the  Denver  Plate  Glass 
Company ;  also  the  Hallack  ft  Howard  Lum- 
ber Company  and  the  H.  W.  Bingham  I^um- 
ber  Company.  The  Salzer  Lumber  Company, 
the  Fleming  Bros.,  and  perhaps  a  dozen  other 
people  took  contracts  for  glass  and  buy  it 
from   St   liOuis,  Kansas  City  and  Omaha. 


The  market  in  Denver  is  by  no  means  closed. 
It  is  a  physical  impossibility  to  make  any 
arrangement  of  that  kind.  The  competition 
In  the  glass  business  in  Denver  in  the  last 
eight  and  a  half  years,  since  I  have  been 
here,  and  the  competition  throughout  the 
country  has  been  fierce;  the  history  of  the 
glass  business  has  never  seen  the  state  of  af- 
fairs that  has  existed  in  the  past  three 
years." 

McMurtry  and  McPhee,  as  well  as  WU- 
liams,  a  witness  for  defendant  testified  to 
the  same  effect  The  testimony  shows  conclu- 
sively that  the  glass  business  was  in  a  de- 
moralized condition,  in  Denver  and  through- 
out the  state,  prior  to  the  sale,  as  a  result  of 
the  unbusinesslike  policy  of  the  defendant  in 
carrying  on  the  affairs  of  the  Denver  Plate 
Glass  Company;  that  it  was  impossible  at 
that  time  to  make  a  fair  or  reasonable  profit 
from  the  business  at  all. 

In  cases  where  a  claim  of  this  sort  is  made 
the  courts  will  make  most  careful  and  dili- 
gent Inquiry  to  ascertain  whether  there  is 
any  encroachment  on  the  public  welfare: 
The  law  looks  with  high  disfavor  upon  any 
condition  which  tends  to  stifle  the  free  and 
unimpeded  course  of  competitive  buying  and 
selling  in  the  open  market  of  commodities 
which  are  necessities,  and  contribute  to  the 
general  comfort  and  well-being  of  humanity. 
But  it  is  not  a  Judicial  province  to  presuppose 
that  such  a  coudiLLou  exists,  when  as  matter 
of  fact  it  does  not  It  is  sufficient  to  say, 
upon  this  branch  of  the  case,  that  the  tesU- 
mony  Introduced  by  defendant,  in  support  of 
the  contention  that  the  contract  tended  to 
create  a  monopoly,  considered  In  the  most 
favorable  light  for  that  purpose,  utterly  falls 
to  establish  that  such  was  its  effect  The 
selling  schedule  adopted  by  the  plaintiff  com- 
panies, after  purchasing  the  stock  of  defend- 
ant under  the  contract,  showed  an  advance 
over  the  price  at  which  sales  had  been  made 
before  the  purchase,  and  this  was  strongly 
relied  upon  to  prove  that  the  securing  of  the 
contract  was  part  of  a  collusive  and  fraudu- 
lent scheme  to  create  a  monopoly.  This  alone 
Is  not  sufficient  to  prove  such  claim.  The 
single  fact  that  the  plaintiffs  raised  the  price 
of  glass  after  purchasing  the  Denver  Plate 
Glass  Company's  stock  and  good-will,  as  well 
as  the  good-will  of  the  defendant,  does  not 
show  an  intent  even  to  create  a  monopoly, 
much  less  that  one  was  In  fact  created; 
more  especially  is  this  true  where  the  testi- 
mony discloses  that  the  defendant  had  by  his 
business  policy,  prior  to  the  time  of  sale, 
completely  demoralized  the  glass  market  and 
fixed  prices  that  were  ruinous  to  the  trade. 
If  the  prices  quoted  after  the  purcliase  were 
exorbitant  and  tended  to  show  the  existence 
of  a  monopoly,  that  could  be  best  made  to  ap- 
pear by  a  comparison  with  the  prices  at 
which  other  dealers  in  glass  generally 
throughout  the  territory  had  been  and  were 
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selling  it,  and  the  ^eict  of  tbe  n«w  quotations 
upon  the  general  market,  rattier  than  by  a 
comparison  with  the  cut  prices  at  which  the 
plaintiffs  and  defendant  themselves  had 
handled  It  just  prior  to  the  purchase  of  the 
business  of  defendant.  The  fact  that, 
through  organizing  the  Independent  Glass 
Company  only  a  short  time  after  he  had  dis- 
posed of  his  stock  in  trade  and  good-will  to 
the  plaintiffs,  the  defendant  engaged  In  that 
Hue  again,  Is  in  and  of  itself  alone  a  complete 
refutation  of  his  contention  that  a  monopoly 
had  been  effected.  At  most,  only  one  compet- 
itor was  removed  by  the  purchase,  and  its 
tendency  to  create  a  monoi>oly  is  too  remote 
for  serious  consideration.  In  a  case  like  this, 
from  a  trade  sta^ndpolnt,  the  interests  of  the 
public  were  practically  unaffected  by  such 
purchase.  There  simply  has  been  the  sub- 
stitution of  one  tradesman  for  another.  The 
plaintiffs  had  no  control  over  the  supply, 
numerous  other  competitors  remained,  fresh 
capital  was  entirely  free  to  enter  the  field, 
and  would  certainly  have  done  so  had  prices 
been  held  unreasonably  high.  No  other  con- 
cerns were  purcha.sed,  and,  as  shown  by  the 
testimony,  there  were  many  dealers  in  the 
iaeld  competing  for  business.  The  plaintiffs 
themselves  were  bona  fide  competitors,  as 
were  also  Eastern  Jobbers.  The  field  was 
open  to  all  comers,  and  there  is  little  or  no 
danger  that  the  public  will  suffer  from  lack 
of  fiersons  to  engage  in  a  profitable  business. 
Under  the  conditions  shown  to  exist,  it  was 
impossible  to  create  a  monopoly  through  the 
contract  in  question;  it  neither  did  nor  could 
confer  a  special  or  exclusive  privilege.  To 
hold  that  the  purchase  of  a  single  business,  in 
a  wide  field  occupied  by  numerous  competi- 
tors and  oi)en  to  all  who  might  desire  to  en- 
gage in  that  business,  is  invalid,  as  tending  to 
create  a  monopoly,  would  be  to  prohibit  the 
purchase  by  any  merchant  of  the  stock  in 
trade  and  good-will  of  another,  carrying  on 
a  like  business  In  the  same  place,  and  would 
be  utterly  inconsistent  with  a  free  exercise 
of  the  right  of  contract. 

The  plain  truth  is  that  the  defendant  was 
carrjiug  on  an  unbusinesslike  warfare,  It 
may  be  for  the  express  purpose  of  compelling 
some  one  to  buy  him  out.'  It  was  entirely 
proper,  under  the  facts  of  this  case,  for  the 
plaintiffs  to  do  so,  since  the  defendant  per- 
sisted in  the  employment  of  unfair  methods 
in  the  conduct  of  his  business.  While  it  is 
doubtless  true  that  competition  is  the  life  of 
trade,  it  Is  also  equally  true  that  competition 
of  a  certain  sort  almost  Inevitably  leads  to 
disaster,  not  alone  to  those  immediately  con- 
cerned, but  to  the  public  as  well.  It  Is  safe 
to  say  tlint  the  general  welfare  is  best  serv- 
ed by  healthy  competition,  which  allows  busi- 
ness enterprise,  when  conducted  with  energy 
and  skill,  to  gather  fair  returns  upon  the 
nltillty.  Industry  and  capital  employed.  While 
ruinous  competition,   which   demoralizes  an 


industry  and  business,  and  prevents  reason- 
able returns  on  the  divestment,  may  some- 
times bring  temporary  gain  to  the  public.  It 
must,  in  the  very  nature  of  things,  finally  re- 
sult in  general  and  permanent  loss  and  disas- 
ter. The  record  wholly  fails  to  support  the 
claim  of  defendant,  that  the  contract  iu  ques- 
tion either  did  or  could  create  for  the  plain- 
tiffs a  monopoly  of  the  business  under  con- 
sideration. 

Neither  is  the  contention  that  the  contract 
was  executed  by  the  defendant  under  duress, 
and  therefore  not  binding,  well  founded.  The 
testimony  that  threats  were  made  against 
him  by  certain  members  of  the  plaintiff  com- 
panies a  month  or  so  prior  to  the  execution 
of  the  contract  is  flatly  denied,  it  is  mani- 
fest that  even  if  such  threats  were  made, 
they  had  little'  if  any  effect  upon  the  defend- 
ant, for  almost  immediately  after  the  sale, 
having  received  full  consideration  for  his 
business  and  good-will,  he  re-engaged  in  ttie 
same  line  from  which,  as  is  claimed,  such 
threats  had  driven  him.  From  all  of  the  tes- 
timony the  conclusion  is  irresistible  that  the 
contract  was  voluntarily  executed  for  the  ex- 
press purpose  of  consummating  a  sale,  which 
upon  the  record  showing  was  liighly  advan- 
tageous to  the  defendant,  and  out  of  which 
he  secured  a  large  price  for  his  stock  in 
trade,  together  with  twenty-five  hundred  dol- 
lars cash  additional  foe  the  good-will  of  the 
business. 

[I]  It  may  not  be  amiss  to  here  suggest 
that  there  can  be  no  sound  and  wholesome 
public  policy,  which  operates  in  the  slight- 
est degree  to  lend  approval  to  the  open  dis- 
regard and  violation  of  personal  contracts 
entered  into  in  good  faith,  upon  good  consid- 
eration. It  is  quite  as  important,  as  a  mat- 
ter of  public  interest  and  welfare,  that  in- 
dividuals be  not  allowed,  with  Impunity,  to 
transgress  their  solemn  undertakings,  ad- 
visedly entered  upon,  as  it  is  that  the  public 
have  protection  in  other  respects.  Where  one 
is  so  lost  to  a  sense  of  moral  obligation  as 
to  accept  a  full  consideration  for  bis  stot^ 
in  trade  and  good-wiU,  upon  express  condi- 
tion that  he  refrain  from  again  entering  that 
business  for  a  limited  time^  within  a  certain 
territory,  and  then  immediately,  having  pock- 
eted the  fruits  of  the  agreement,  deliberately 
and  willfully  ignores  the  controlling  condition 
thereof,  courts  should  certainly  not  hunt  for 
legal  excuse  to  uphold  him  in  such  moral 
delinquency.  On  the  contrary,  in  the  inter- 
ests of  the  general  public,  and  to  discourage 
bad  faith  conduct  of  that  sort,  wherever, 
without  violation  of  legal  principles  and  pub- 
lic policy,  it  may  be  done,  contracts  like  the 
one  under  discussion  should  t>e  rigidly  ui>- 
lield  and  enforced.  A  recent  expression  of 
the  English  Court  of  Appeals  on  this  subject. 
In  Underwood  v.  Barber,  08  L.  J.  Ch.  I>iv. 
201,  meets  with  our  cordial  approval,  and  is 
us  follows: 

"If  there  is  one  thing  more  than  another 
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which  Is  essential  to  the  trade  and  commerce 
of  this  country,  It  Is  the  Inviolability  ol  con- 
tracts deliberately  entered  Into;  and  to  al- 
low a  person  of  mature  age,  and  not  Imposed 
upon,  to  enter  Into  a  contract,  to  obtain  the 
benefit  of  It,  and  then  to  repudiate  It  and  the 
obligations  which  he  has  undertaken.  Is 
prima  fade,  at  all  events,  contrary  to  the 
interests  of  any  and  every  country." 

To  like  effect  are  Casserl^h  v.  Wood,  14 
Colo.  App.  266,  59  Pac.  lOai,  and  Swlgert  v. 
Tllden,  supra. 

The  conclusions  announced  In  this  opinion 
have  been  reached  by  the  court  upon  a  full, 
careful  and  Independent  examination  and 
consideration  of  the  testimony  brought  up 
and  the  complete  record  In  the  case.  For- 
tunately, however,  It  appears  that  the  hon- 
orable trial  judge,  who  met  the  witnesses 
face  to  face,  heard  them  under  oath,  observ- 
ed their  demeanor  on  the  stand,  marked  any 
aind  all  conflict  of  testimony,  made  full  and 
explicit  findings,  all  amply  supported  by  evi- 
dence, althongh  It  may  well  be  that  on  some 
points  there  was  conflicting  testimony,  in 
harmony  with  the  views  we  sustain.  The 
result  and  effect  of  those  findings  were  to  es- 
tablish: First.  That  plaintiffs  below  had  no 
intention  or  purpose  of  obtaining  a  monopoly 
and  obtained  none;  Second.  That  the'  re- 
strictive clause  of  which  complaint  Is  made 
was  reasonable  and  necessary  to  the  fair 
protection  of  the  plaintiffs  In  the  enjoyment 
of  the  business  and  good-will  purchased  by 
them,  and  was  in  no  sense  contrary  to  public 
policy;  Third.  That  the  defendant  executed 
the  agreement  freely,  and  received  a  good 
and  adequate  consideration  therefor;  and 
Fourth.  That  the  plaintiffs  have  never  at  any 
time  waived  any  right  under  the  restrictive 
clause  of  the  agreement,  the  terms  of  which 
the  defendant  had  violated  and  was  continu- 
ing to  violate. 

It  is  manifest,  on  principle,  authority  and 
public  policy,  that  the  agreement  entered  In- 
to between  the  defendant  and  plaintiffs 
should  be  given  full  effect,  according  to  its 
very  terms ;  and  it  is  also  equally  plain  that 
both  the  law  and  the  facts  abundantly  sup- 
port the  findings  of  the  court  below  and  the 
judgment  and  decree  entered. 

Every  person  must  pay  the  penalty  for  the 
wrong  he  does.  The  defendant  Is  no  excep- 
tion to  the  rule.  The  law  of  compensation 
is  fixed  and  certain.  The  defendant  has  will- 
fully violated  and  Ignored  the  terms  of  a 
lawful  contract,  entered  into  in  consldera- 
tioit  of  a  large  sum  of  money  paid  him, 
which  he  retains.  By  these  acts  he  has  com- 
mitted a  wrong  and  must  pay  the  price.  It 
was  so  adjudged  and  decreed  by  the  trial 
court,  and  that  judgment  and  decree  meets  our 
sanction  and  approval. 

Judgment  affirmed.- 

snTSSER,  C.  J.,  and  GARRTGUES,  J.,  con- 
cur. 


E.MPIRE  STATE  SI'RETY  CO.  v.  LINDEN- 
MEIER  et  aL 
(Supreme  Court  of  Colorado.     April  7,  1913.) 

1.  EvinENCE  (S  183*)— Secondary  Evidknce 
— lx)8s  OF  Primary  Evidence. 

To  establisli  tlie  loss  of  an  instrument  con- 
stituting primary  evidence,  so  as  to  auttiorize 
parol  evidence  of  its  contents,  the  prooC  muat 
sliow  with  reasouable  certainty  the  loss  of  the 
inRtrument,  which  may  be  done  by  proof  that 
diligent  search  and  inquiry  in  places  and  of 
persons  in  whose  custody  the  law  presumes  the 
instrument  to  be  have  failed  to  discover  it. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  H  «(KMia7 ;    Dec.  Dig.  S  183.*] 

2.  Evidence  (5  183*)— Secondaby  Evidence 
— IjOss  of  Pbimart  Evidence. 

Where  an  action  «n  a  building  contractor's 
bond,  the  contract  stipulating  that  the  plans 
and  specifications  should  remain  the  property 
of  the  architect,  and  that  the  owner  should  pay 
for  the  use  thereof,  and  providing  that  the  same 
should  become  a  part  o{  the  contract,  did  not 
involve  any  failure  of  the  contractor  to  comply 
with  the  plans  and  specifications,  but  was  based 
on  a  failure  to  complete  the  building  within  the 
time  agreed  and  to  pay  far  the  materials  fur- 
nished, and  both  the  owner  and  the  architect 
testified  to  their  inability  to  find  the  plans  and 
specifications  or  any  blue  prints,  the  court  did 
not  err  in  admitting  in  evid«nce  the  contract, 
exclusive  of  the  plans  and  specifications,  which 
could  be  proved  by  parol. 

lEd.  Note.— For  other  cases,  gee  E>vidence, 
Cent.  Dig.  H  e(»-tS37 ;   Dfec.  Dig.  $  183.*] 

3.  Pbincipai,  and  Surety  (J  73*)— Obltoa- 

TION  OF  StJBETT— InTEBBST. 

A  surety  is  liable  only  to  the  extent  of  the 
penalty  <^  the  bond,  but  interest  may  be  allow- 
ed from  the  time  of  default,  though  the  judg- 
ment may  then  exceed  the  penalty. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  i$  114,  115,  455;  Dec  Dig. 
i  73.*] 

4.  Pbincipai,  and  Subety  ({S  73,  155*)— Lia- 
bility—Inxebest— Demand — Pleadinq. 

A  complaint  in  an  action  against  a  surety 
must  claim  interest  which  may  only  be  com- 
puted from  the  time  of  the  demand  in  case  a 
demand  is  necessary,  and  not  from  the  time  of 
default;  and,  where  the  complaint  in  an  action 
against  a  surety  of  a  building  contractor  did  not 
allege  any  demand  prior  to  the  commencement 
of  the  action,  interest  is  allowable  only  from 
that  time. 

[Ed.  Note. — For  other  cases,  gee  Principal  and 
Surety,  Cent.  Dig.  fg  114,  115,  455;  Dec.  Dig. 
SS  73,  155.*] 

8.  Pbincipai.  and  Subety  (|  59*)— Contbactb 

—Construction. 

A  contract  of  suretyship  of  a  corporation 
organized  to  make  bonds  for  profit  must  be  con- 
strued most  strongly  in  favor  of  the  obligee. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Gent.  Dig.  |g  103,  103  V4  ;  Dec.  Dig.  { 
59.  •] 

tf.  Pbincipai.  and  Subktt  ({  138*)— LiabiI/- 

ity  of  Subety. 

A  bond  conditioned  on  a  building  contractor 
performing  a  contract  requiring  him  to  provide 
all  materials  and  perform  all  the  work  obligates 
the  contractor  and  surety  to  pay  for  materials, 
and  where  the  contractor  fails  to  pay,  and  liens 
are  claimed,  established,  and  foreclosed,  and  the 
property  of  the  owner  brdered  sold,  the  surety 
is  liable,  though  the  judgments  have  not  been 
paid. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent,  Dig.  U  387,  4T2Vj  ;    Dec.  Dig.  $ 
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Error  to  District  Court,  Larimer  County ; 
Nell  P.  Graham,  Judge. 

Action  by  William  Llndenmeler  and  others 
against  the  Empire  State  Surety  Company. 
There  was  a  judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Modified  and  affirmed. 

Murray  &  Ingersoll,  of  Denver,  for  plain- 
tiff in  error.  J.  F.  Farrar,  of  Denver,  for 
defendants  in  error. 

SCOTT,  J.  The  defendants  In  error  on 
the  nth  day  of  May,  1907,  and  who  were  at 
that  time  the  owners  of  certain  Iota  and 
buildings  in  the  city  of  Ft  Collins,  entered 
into  a  written  contract  with  the  Cole-Potter 
Construction  Company,  a  corporation,  for  the 
construction  of  a  theater  building  on  the  said 
premises.  Under  the  contract,  the  construc- 
tion company  was  to  provide  all  the  mate- 
rials and  perform  all  the  work  to  be  perform- 
ed under  the  contract  and  specified  therein. 
The  work  and  material  were  to  be  in  accord 
with  the  plans  and  specifications  of  the  ar- 
chitect, EI  H.  Moorman,  named  In  the  agree- 
ment, and  which  plans  and  specifications 
were  declared  to  be  a  part  of  the  contract 
But  It  was  expressly  agreed:  "It  Is  further 
understood  and  agreed  by  the  parties  hereto, 
that  any  and  all  drawings  and  specifications 
prepared  for  the  purpose  of  this  contract  by 
the  said  architect  are  and  remain  his  prop- 
erty, and  that  all  charges  for  the  use  of  the 
same,  and  for  the  services  of  said  architect, 
are  to  be  paid  by  the  said  owner."  The  con- 
tract price  was  fixed  at  the  sum  of  $10,125, 
and  the  work  performed  and  materials  fur- 
nished were  to  be  under  the  direction  of  the 
architect  who  was  to  furnish  monthly  esti- 
mates, and  the  owners  were  to  deduct  and 
retain  15  per  cent  of  these  until  the  building 
was  completed.  As  a  condition  of  the  sign- 
ing of  the  contract,  a  bond  in  the  sum  of 
$5,000  was  required,  and  such  bond  was  fur- 
nished by  the  construction  company,  with  the 
plaintiff  In  error  as  surety.  The  present  suit 
Is  upon  such  bond,  and  judgment  was  render- 
ed in  favor  of  the  defendants  in  error  in  a 
sum  equal  to  the  penalty  of  the  bond,  $5,000, 
with  interest  In  the  sum  of  $703.35,  the  same 
being  computed  from  the  date  of  the  fore- 
closure of  certain  mechanics'  liens  ui)on  the 
property,  which  in  amounts  aggregated  a 
total  In  excess  of  the  present  Judgment  It 
appears  that  the  construction  company  de- 
faulted in  its  contract  before  the  completion 
of  the  building,  and  also  that  it  had  uot  paid 
for  certain  materials  furnished  for  use  In 
the  building,  resulting  In  the  filing  and  fore- 
closure of  the  liens  above  referred  to. 

The  only  errors  complained  of  and  discuss- 
ed in  the  briefs,  and  which  we  are  therefore 
justified  in  considering,  are  (a)  the  admis- 
sion of  oral  testimony  upon  the  hearing  con- 
oemlng  the  plans  and  specifications  referred 
to  in  the  original  contract,  the  original  and 
no  copy  of  which  could  be  produced  at  the 
trial ;  (b)  error  of  the  court  in  the  allowance 


of  the  $703.36,  interest;  and  (c)  the  rendi- 
tion of  judgment  without  proof  of  the  pay- 
ment of  the  lien  judgments. 

In  regard  to  the  first  contention,  It  will 
be  noticed  that  the  plans  and  specifications 
were,  under  the  contract,  to  be  and  remain 
the  property  of  the  architect  It  seems,  also, 
that  no  copy  of  these  were  recorded  with  or 
as  a  part  of  the  contract  and  also  that  the 
original  nor  a  copy  was  attached  to  the  con- 
tract The  architect  testifies  concerning  the 
disposition  and  loss  of  the  plans  and  specifi- 
cations as  follows:  "I  did  have  the  original 
plans  and  specifications  of  that  building,  but 
I  can't  find  them.  I  made  a  search  for  them 
very  carefully.  Q.  Who  had  these  plans 
and  specifications?  A.  The  original  drawings 
are  always  found  on  file  or  supiwsed  to  be 
on  file  In  the  architect's  office.  There  were 
several  sets  of  blue  prints  made,  and  they 
were  brought  to  Collins  and  left  on  the  work. 
The  Cole-Potter  Company  had  one  or  two 
sets,  and  both  of  the  owners  had  a  set  Q. 
You  are  unable  to  find  any  set  of  these  plans 
and  specifications?  A.  No  copy,  not  even  a 
blue  print  Q.  You  can  find  nothing?  A, 
Not  a  thing.  No  claim  was  ever  made  upon 
me  by  the  Cole-Potter  Construction  Company 
for  any  extension  of  time  upon  the  contract 
If  I  remember  correctly,  this  work  should 
have  been  completed  by  the  Cole-Potter  Con- 
struction Company  under  the  terms  of  tlie 
contract  September  14, 1907." 

W.  B.  Aiken,  one  of  the  plaintiffs,  testifies 
as  follows:  "I  am  one  of  the  plaintiffs  in 
this  action.  I  haven't  a  set  of  the  plans  and 
specifications  for  the  erection  of  the  Or- 
pheum  Theater  as  prepared  by  Moorman,  ar- 
chitect I  have  made  a  search  for  them.  I 
do  not  know  where  there  is  a  set.  I  don't 
know  of  one  being  In  existence  at  this  time. 
I  had  a  set  Mr.  Moorman  delivered  it  to 
me.  Q.  What  did  you  do  with  your  set? 
Did  you  give  them  to  anybody?  A.  No,  sir: 
I  think  the  Cole-Potter  Construction  Com- 
pany had  them  to  use  some  of  the  time.  I 
don't  know  where  it  is  now.  I  have  made  an 
examination  for  the  purpose  of  finding  them 
and  could  not" 

William  Lindenmeier,  Jr.,  another  of  the 
plaintiffs,  testified  concerning  the  matter 
in  the  following  language:  "I  conducted  the 
business  for  myself  and  my  father  so  far  as 
we  were  concerned  in  this  matter.  We  had 
a  set  of  plans  and  specifications  between  us. 
One  set  between  us.  I  don't  know  where 
that  set  is  now.  It  Is  not  in  my  father's  pos- 
session. Q.  How  do  you  know  it  is  not  in 
your  possession?  A.  At  the  time  this  lien 
case  came  up  we  searched  every  place  around 
the  store  and  around  home,  and  could  not 
find  it  I  don't  know  whether  there  Is  a  set 
in  existence  at  this  time.  I  don't  know  what 
became  of  our  set  Q.  Did  you  give  them  to 
anybody?  A.  I  couldn't  say  where  they  are, 
but  the  probabilities  are  that  the  Cole-Pottw 
Construction  Company  had  than." 
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Cole,  president  of  the  construction  com- 
pany, conducted  tbe  bnsiness  for  It,  and  he 
left  the  country  when  he  abandoned  the  con- 
tract about  October  12,  1907,  and  his  where- 
abouts was  unknown. 

It  1b  coutended  that  the  plans  and  speci- 
fications were  by  the  terms  of  the  agreement 
made  a  part  of  It,  and  that  the  bond  was 
conditioned  upon  the  performance  of  the 
contract  as  a  whole,  and  therefore  the  plans 
and  specifications  must  be  proved  with  the 
same  degree  of  strictness  as  those  parts  of 
the  contract  and  the  bond,  which  are  materi- 
al to  the  determination  of  the  cause.  There 
does  not  appear  to  have  ever  been  any  ques- 
tion between  tbe  owners  of  the  property  and 
the  construction  company  Involvlug  the  plans 
and  specllicatlons  as  such,  and  neither  Is 
there  any  dispute  or  contention  between  the 
parties  to  this  suit  in  that  regard.  In  fact, 
tbe  appellants  introduced  no  testimony  upon 
the  trial  of  this  cause  at  all  except  a  letter 
between  counsel,  but  for  what  purpose  It 
does  not  appear,  as  It  seems  to  be  wholly 
foreign  to  any  question  involved. 

[1]  Counsel  cite  many  authorities  In  sup- 
port of  their  contention,  but  these  are  not 
applicable  here.  The  rule  of  this  court  in 
this  respect  seems  to  be:  "That  a  particular 
instrument  existed  Is  the  most  material  in- 
quiry ;  the  fact  of  Its  existence  and  the  con- 
tents of  it  are  matters  to  be  tried  by  tbe 
jury ;  the  loss  of  it  must  be  made  out  to  tbe 
satisfaction  of  the  court.  The  law  exacts 
nothing  unreasonable  in  such  a  case.  If 
parol  proof  of  the  loss  establishes  tbe  fact 
with  reasonable  certainty,  that  is  snlflclent. 
No  precise  rule  can  be  safely  laid  down  up- 
on this  subject,  further  than  this:  That 
diligent  search  and  inquiry  should  be  made 
of  those  places  or  i>ersons  In  whose  custody 
the  law  presumes  tbe  Instrument  to  be." 
Hobson  r.  Porter,  2  Colo.  28;  Londoner  v. 
Stewart,  3  Colo.  47;  Hlttson  v.  Davenport,  4 
Colo.  169.  The  law  does  not,  however,  re- 
quire direct  and  positive  evidence  of  the  loss 
or  destruction  of  tbe  document,  but  requires 
only  such  evidence  as  will  raise  a  reasonable 
inference  of  loss  or  destruction.    17  Cyc.  643. 

[2]  But  there  is  no  contention  here  that 
loss  by  reason  of  the  contractor's  default 
was  occasioned  by  failure  in  any  respect 
upon  the  part  of  tbe  contractors  to  comply 
with  tbe  plans  and  specifications,  but  only 
because  the  building  was  not  completed 
within  the  time  agreed  in  the  contract  other- 
wise provided,  and  because  of  failure  to  pay 
for  the  materials  furnished,  as  therein 
agreed.  Besides,  in  the  first  paragraph  of  tbe 
contract  it  is  provided:  "This  does  not  in- 
clude any  work  or  material  in  front  of  en- 
trance of  foyer,  as  shown  on  the  drawings 
and  described  in  tbe  specifications  prepared 
by  E.  H.  Moorman,  architect,  which  draw- 
ings and  specifications  are  identified  by  the 
signatures  of  the  parties  hereto,  and  become 
hereby  a  part  of  tills  contract"    This  identi- 


fication by  the  signatures  of  the  partieq, 
when  taken  In  connection  with  the  testimony 
of  the  arcliltect  above  recited,  would  clearly 
Indicate  that  the  plans  and  specifications 
were  not  to  attach  to  the  contract  though  to 
be  construed  as  a  part  of  It,  but  were  to  re- 
main with  and  as  the  property  of  tbe  archi- 
tect Indeed,  no  copies  appear  to  have 
been  made  except  blue  prints  unidentified, 
and  for  use  in  construction,  and  tiitfefore 
the  architect  was  in  fhct  the  only  person 
who  ever  had  possession  or  charge  of  them 
and  his  testimony  as  to  loss  of  such  plans 
seema  to  be  satisfactory.  While  It  appears 
that  the  owners  subsequenUy  entered  Into 
another  contract  for  the  improvement  of 
certain  store  buildings  in  front  of  the  opera 
house,  yet  tbe  testimony  Is  clear  and  not 
disputed  that  no  claim  Is  made  in  this  suit 
for  loss  .occurring  by  reason,  or  on  account 
of,  such  subsequent  contract  or  In  the  mak- 
ing of  such  Improvements.  Indeed,  the  tes- 
timony referred  to  as  being  Improperly  ad-* 
mitted  refers  only  In  an  inferential  way  to 
the  plans  and  specifications,  and  the  cause 
could  be  as  well  determined,  if  there  never 
had  been  any  specific  plans  and  specifica- 
tions. There  was  no  error  in  the  admission 
of  the  contract  exclusive  of  the  plans  and 
specifications  referred  to  therein. 

[3]  The  next  question  raised  by  the  ap- 
pellant is  that  It  was  error  to  allow  interest 
to  the  plalntlffg,  thereby  making  the  total 
amount  of  recovery  In  excess  of  the  penalty 
of  the  bond  which  was  $5,000.  The  damage  ° 
sustained  by  tbe  plaintiffs  by  reason  of  the 
default  of  the  contractors,  as  appears  from 
the  testimony.  Including  the  amount  of  the 
Judgments  for  material  furnished  by  the 
materialmen,  and  after  making  all  proper 
deductions,  was  in  excess  of  tbe  amount  of 
the  judgnient  in  this  case.  Including  the 
interest  allowed.  This  Judgment  was  for 
$5,000  so  limited  by  tbe  penal  sum  of  the 
bond,  and  $703.35  additional  as  Interest 
from  the  date  of  the  lien  Judgments  to  the 
time  of  the  rendition  of  Judgment. 

The  question  of  Interest  in  such  cases  Is 
one  concerning  which  there  has  been  much 
confilct  of  authority.  It  Is  a  general  rule, 
and  well  settied,  that  sureties  are  liable 
only  to  the  extent  of  the  penalty  of  the  bond. 
But  the  later  and  apparent  preponderance 
of  authority  in  this  country  is  to  the  effect 
that  interest  may  be  allowed  from  tbe  time 
of  the  default,  even  though  this  may  make 
the  Judgment  In  excess  of  the  penalty  named 
in  the  bond,  not,  however,  as  a  part  of  tbe 
debt  for  which  he  originally  became  responsi- 
ble, but  as  damages  for  its  detention. 

It  was  said  In  Bank  of  Brighton  v.  Smith, 
12  Allen  (Mass.)  243,  00  Am.  Dec.  144: 
"There  Is  a  plain  distinction  to  be  observed 
between  cases  in  which  interest  is  given  by 
way  of  damages  and  those  in  which  it  con- 
stitutes a  part  of  the  debt,  as  it  does  In 
contracts  in  'which  there  la  a  promise  to 
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pay  Interest.  As  a  general  rule,  tn  all  cases 
in  which  a  debtor  la  in  default  for  not  pay- 
ing money  in  pursuance  of  his  contract,  be  is 
liable  for  Interest  thereon  from  tbe  day  of 
bis  default,  and,  when  a '  demand  Is  neces- 
sary to  put  the  debtor  in  fault,  Interest  is 
to  be  given  only  from  tbe  demand." 

In  Gott  v.  United  States,  22  App.  D.  G. 
536,  the  court  quoting  from  a  former  opinion 
by  that  court  said:  "We  tliink  it  may  be 
stated  as  the  general  rule  of  the  common  law 
of  our  country,  different.  It  is  true,  from  the 
foriner  rule  in  England  prior  to  St  3  and  4 
William  IV,  c.  42,  but  perfectly  well  settled 
with  us,  'that  if  a  debt  ought  to  be  paid  at 
a  particular  time,  and  is  not  then  paid, 
through  the  default  of  the  debtor,  compensa- 
tion in  damages  equal  to  tbe  value  of  the 
money,  which  is  the  legal  interest  upon  it, 
shall  be  paid  during  such  time  as  tbe  party 
is  in  default'  See  1  American  Leading 
Cases,  1616,  where  the  cases  upon  the  sub- 
'  jeet  are  collated  and  discussed.  And  this 
rule  has  received  the  approval  of  the  Su- 
preme Court  of  the  United  States.  Ijoudon 
V.  Taxing  District  104  U.  S.  7T1,  26  U  Ed. 
923;  Chicago  v.  Tebbetts,  104  U.  S.  120,  26 
U  Ed.  655;  Young  v.  Godbe,  15  Wall.  662, 
21  1*  Ed.  250;  Curtis  v.  Innerarity,  6  How. 
146,  12  li.  Ed.  380.  It  is  true  that  in  order 
to  be  allowed,  it  should  be  claimed  in  the 
declaration ;  but,  when  it  is  so  claimed,  there 
can  be  no  doubt  of  the  right  of  a  plaintiff, 
upon  a  proper  showing,  to  recover  interest 
as  well  as  principaL"  This  doctrine  was  as- 
serted in  the  case  of  Tazewell  v.  Saunders, 
54  Va.  354,  wherein  the  court  entered  upon 
an  extensive  review  of  the  authorities  at 
that  time,  both  American  and  English.  See, 
also,  32  Cyc  122,  and  authorities  cited. 

[4]  But  it  seems  from  these  authorities 
that  Interest  must  be  claimed  by  the  plead- 
ings, and  that  it  may  be  computed  only 
from  the  time  of  the  demand  in  case  demand 
may  be  necessary,  and  not  from  the  time  of 
the  default  Demand  in  this  case  would  ap- 
pear to  be  necessary,  for  it  Is  not  a  case 
where  the  surety  would  be  likely  to  know  of 
the  default  In  the  absence  of  notice  of  that 
fact  In  tbe  complaint  in  this  action  there 
is  an  allegation  that  demand  has  been  made 
and  refused  and  which  Is  admitted  by  tbe 
answer,  but  the  date  of  such  demand  is  not 
■alleged,  and  there  is  no  proof  upon  that 
point  The  authorities  seem  to  agree  that 
the  institution  of  tbe  suit  is  a  sufticient  de- 
mand, and  Interest  has  accordingly  been  com- 
puted from  that  date.  Therefore,  in  the 
absence  of  an  allegation  or  proof  of  demand 
prior  to  the  commencement  of  the  suit  in 
this  case,  the  court  should  have  allowed 
Interest  only  from  that  date,  August  23,  1910. 

[5]  It  Is  contended  by  appellant  that  no 
Judgment  may  be  rendered  in  favor  of  the 
plaintiff  in  this  case,  other  than  for  a 
nominal  sum,  for  the  reason  that  the  plaintiff 
bad  not  at  tbe  time  of  trial  paid  the  Judg- 


ments and  disebarged  the  Ileus  theretofore 
established.  Tbe  defendant  is  a  surety  com- 
pany engaged  in  the  bUHlness  of  fumlBhlng 
surety  bonds,  and  must  be  considered  In  the 
light  of  the  rule  of  construction  as  to  strict- 
ness In  such  cases,  differing  from  that  of  in- 
dividual sureties.  "Generally  speaking,  a 
contract  of  suretyship  by  a  surety  company 
Is  governed  by  tbe  same  rules  as  tbe  con- 
tracts of  other  sureties,  but  some  distinctions 
are  made  by  the  courts  in  construing  such 
contracts.  The  doctrine  that  a  surety  is  a 
favorite  of  the  law,  and  that  a  claim  against 
him  is  strictlssimi  Juris,  does  not  apply  where 
the  bond  or  undertaking  is  executed  upon 
a  consideration  by  a  corporation  organized 
to  make  such  bonds  or  undertakings  for 
prolit  While  such  corporations  may  call 
themselves  'surety  companies,'  their  business 
is  in  all  essential  particulars  that  of  insur- 
ers. Their  contracts  are  usually  in  the  terms 
prescribed  by  tbemselves,  and  should  be 
construed  most  strongly  in  favor  of  tbe 
obligee."  32  Cyc.  306.  An  Investigation  of 
the  authorities  cited  by  the  author  will  dis- 
close that  this  text  is  a  fair  statement  of  the 
modem  rnla 

Counsel  for  appellant  cite  no  case  which 
seems  to  sustain  their  contention  except  that 
of  Henry  v.  Haud,  36  Or.  492,  59  Pac.  330, 
though  there  are  others  sustaining  this  view. 
But  this  contention  is  not  sustained  by  tbe 
weight  of  authority,  neither  does  it  appear 
to  be  supported  by  sound  reason  or  Justice. 
These  authorities  were  extensively  reviewed 
and  the  doctrine  rejected  in  the  case  of  Stod- 
dard T.  .Hibbler,  156  Mich.  335,  120  N.  W. 
787,  24  L.  K.  A.  (N.  S.)  1075,  and  in  which 
it  was  well  said:  "Tbe  reasoning  of  these 
cases  does  not  commend  itself  to  the  court 
In  view  of  the  statute  ot  this  state,  which 
entitles  laborers  and  materialmen  to  liens,  it 
seems  to  us  a  most  narrow  construction  to 
say  that,  when  the  contractor  agrees  to 
furnish  all  labor  and  material  necessary 
to  build  and  complete  a  bouse,  he  may  comply 
with  this  requirement  by  simply  placing 
tbe  material  on  the  ground,  engaging  tbe 
labor,  and  leaving  tbe  owner  to  pay  for  it 
or  to  permit  a  lieu  to  stand  against  bis  prop- 
erty. This  is  not  furnishing  the  material  la 
any  substantial  way,  and  we  find  that  other 
courts  have  taken  a  very  different  view  from 
that  expressed  in  the  cases  referred  to." 

That  court  cited  as  sustaining  the  view 
there  held  the  case  of  Kiewit  v.  Carter.  25 
Neb.  460,  41  N.  W.  280,  wherein  it  was  said: 
"The  plaintiff  in  error  contends  that  the  bond 
given  by  him  and  others  does  not  provide 
for  mechanics'  Hens;  that  he  is  a  mere 
surety,  and  is  not  bound  beyond  the  strict 
terms  of  the  bond.  The  second  paragraph  of 
the  contract  provides  that  Kough  is  'to 
furnish  all  the  material,  such  as  lumber, 
hardware,  brick,  lime,  sand,  paint,  oils,  etc., 
as  may  be  necessary  to  complete  said  house 
according  to   the  plans  and  specifications.' 
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If  Kongh  failed  to  paj  for  such  materials 
therefor,  and  the  plaintiff  helow  was  required 
to  pay  the  same  Kough  paid  for  these  ar- 
ticles, no  mechanic's  lien  would  hare  been 
filed.  The  Hen  Is  not  a  cause,  but  a  con- 
sequence, flowing  from  the  nonpayment  of 
the  materials.  In  other  words,  It  Is  merely 
a  mode  of  enforcing  payment  for  materials 
used  in  the  erection  of  a  building."  Also 
the  case  of  Closson  v.  Billman,  161  Ind.  610, 
68  N.  E.  440,  wherein  It  was  held:  "When 
we  look  to  the  contract,  however,  it  Is  plainly 
provided  that  he  is  to  furnish  the  lumber, 
and  the  prorislon  concerning  the  payment 
of  $250  on  presentation  of  receipted  bills 
for  materials  furnished  and  delivered  upon 
the  lot  malves  it  clear  that  it  was  contemplat- 
ed that  said  Worley  should  pay  for  the  ma- 
terials he  was  to  furnish.  The  bond  pro- 
Tides  that  Worley  is  to  build,  construct,  and 
coiuplete  the  residence  'according  to  bis  con- 
tract,* and  It  was  as  much  his  duty  to  de- 
liver the  house  free  of  liens  on  account  of 
materials  as  it  was  to  use  materials  which 
belonged  to  him.  To  hold,  in  the  face 
of  the  bond  and  contract,  that  the  cou- 
struction  and  completion  of  the  building 
in  accordance  with  the  plans  and  specifica- 
tions was  a  compliance  with  the  bond,  al- 
though the  owner  would  be  compelled  to  pay 
out  large  sums  in  excess  of  the  amount  stip- 
ulated in  the  contract  to  discharge  liens  for 
the  purchase  price  of  materials,  would  be  to 
keep  tbe  word  of  promise  to  the  ear,  but 
break  It  to  the  hope." 

In  Mayes  v.  Lane,  116  Ky.  566,  76  S.  W. 
389,  the  court  took  the  same  view,  and  it 
was  there  declared  by  the  court:  "Under 
the  contract  the  sureties  bound  themselves 
that  l4ine  would  furnish  the  material  and 
build  the  church  'in  strict  accordance  with 
tlie  terms  and  conditions  of  said  contract.' 
•  *  •  The  sureties  guaranteed  that  Lane 
would  furnish  the  material  and  erect  the 
building.  In  the  erection  of  the  building 
Lane  bad  to  perform  the  labor  himself,  or 
to  employ  some  one  to  do  it  It  follows  that 
the  sureties  guaranteed  that  the  necessary 
materials  and  labor  would  be  furnished  to 
erect  the  building.  But  it  is  urged  on  behalf 
of  the  sureties  that  the  terms  of  their  bond 
were  complied  with  when  the  material  and 
labor  were  furnished;  that  their  contract 
did  not  require  them  to  protect  the  church 
against  tbe  cost  of  the  material  and  labor. 
Reduced  to  the  last  analysis,  their  claim  is 
that  Lane  complied  with  his  contract  by  fur- 
nishing the  material  and  labor,  although  the 
cbarcb  was  compelled  to  pay  for  such  part 
for  which  Lane  failed  to  pay.  Lane  did  not 
comply  with  his  contract  when  he  furnished 
the  material  and  labor,  unless  he  paid  for 
it,  or  released  tbe  building  from  liability 
therefor." 

The  conclusion  we  hare  reached  is  quite 
well  stated  in  Friend  v.  Ralston,  35  Wash. 
422,  77  Paa  704,  where  the  court  said:  "Tbe 


learned  counsel  for  appellant  cites  numerous 
authorities  with  reference  to  the  nonliability 
of  sureties  on  bonds  or  covenants  of  in- 
demnity 'to  save  and  keep  harmless  the  ob- 
ligee from  certain  outstanding  debts,  or  that 
the  party  indemnified  shall  not  sustain  dam- 
age incurred  through  the  omissions  or  acts 
of  tbe  principal,'  etc.,  until  the  obligee  shall 
have  paid  of  dlsdiarged  such  debts,  or  may 
have  otherwise  sustained  financial  loss.  Mil- 
ler V.  Pries,  66  N.  J.  Law,  377,  48  AU.  674. 
But  there  is  a  marked  distinction  between 
covenants  of  that  description  and  agreements 
that  the  obligors  shall  perform  specific  acts. 
Litchfield  V.  Cowley,  34  Wash.  566,  76  Pac. 
81;  Wright  V.  Whiting,  40  Barb.  (N.  Y.)  239. 
The  covenant  in  the  building  contract  on  the 
part  of  the  contractors  with  Mrs.  Friend  is, 
as  between  tbem,  equivalent  to  a  direct 
promise  to  pay  for  materials  used  In  the  con- 
struction of  the  building,  and  a  breach  of 
the  contract  occurred  when  the  contractor 
suffered  tbe  obligation  to  become  a  charge 
on  her  property;  at  least,  she  was  entitled 
to  treat  it  as  a  breach.  It  may  be  true  that 
she  was  not  obligated  to  do  so ;  that  she  could 
hare  waited  until  the  Hen  had  become  fixed 
and  determined  by  judgment  against  her 
property,  and  treated  that  as  the  breach  of 
the  bond,  thusi  escaping  the  onus  of  establish- 
ing, at  the  trial,  tbe  validity  of  such  Hen 
and  the  amount  of  the  Indebtedness,  but  she 
was  not  obliged  to  delay  action  in  that  be- 
half. She  could  treat  the  failure  of  the 
contractors  to  keep  her  property  free  from 
such  Incumbrance  as  a  breach  of  the  con- 
tract Therefore  the  position  of  appellant's 
counsel  that  this  action  was  prematurely 
brought  is  untenable." 

[(]  The  contract  in  tbe  case  at  bar  pro- 
rlded  that:  "Article  1.  The  contractor  shall 
and  will  provide  all  the  materials  and  per- 
form all  the  work  for  the  concrete,  stone- 
work, brickwork,  plastering,  carpenter  work, 
tin  and  galvanized  iron  work,  cement  work, 
iron  work,  roofing  and  exterior  cementing  of 
stage  building."  The  bond  provided  that: 
"The  conditions  of  the  above  obligation  are 
such:  That  whereas  the  Cole-Potter  Con- 
struction Company,  has  this  day  entered  in- 
to an  agreement  with  W.  E.  Aiken,  Wlllinm 
Lindenmeler,  and  William  Llndenmeier,  Jr., 
to  furnish  the  materials  and  labor  and  con- 
struct a  theater  building  on  property  to  be 
designated  In  the  city  of  Ft.  CoUins,  Colo- 
rado, In  accordance  with  certain  plans  and 
specifications  furnished  by  F.  H.  Moorman, 
architect  for  the  sum  of  ten  thousand,  one 
hundred  and  twenty-five  dollars  ($10,125.00), 
and  whereas  the  said  the  Cole-Potter  Con- 
struction Company  has  agreed  to  furnish  all 
of  said  materials  and  to  do  all  tbe  work  In 
the  construction  of  said  building  in  accord- 
ance with  said  plans  and  specifications 
which  are  referred  to  and  made  a  iwirt  here- 
of, as  though  fully  and  at  length  set  out 
herein:  Now,  therefore,  U  the  said  the  Cole- 
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Potter  Construction  Company  shall  well  and 
truly  .  keep  and  perform  each  and  every  of 
the  corenunts  and  agreements  In  said  con- 
tract contained  on  its  part  to  be  kept  and 
performed,  then  this  obligation  to  be  null 
and  void ;  otherwise  to  remain  In  full  force 
and  effect."  It  was  as  much  the  obligation 
of  the  contractors  and  their  surety  under 
this  agreement  and  bond  that  the  materials 
should  be  paid  for  as  that  they  should  be 
furnished.  In  fact,  the  value  of  these  ma- 
terials was  clearly  included  within  the  con- 
sideration named  In  the  contract,  the  per- 
formance of  which  the  bond  was  given  to  se- 
cure. The  contractors  tailed  to  make  these 
payments,  liens  were  claimed,  established, 
and  foreclosed,  and  the  property  of  the 
plaintiffs  ordered  to  be  sold  in  payment  of 
the  judgments  so  rendered.  The  bond  was 
security  for  these  payments,  and  it  would 
be  nothing  short  of  manifest  Injustice  to 
hold  that  the  plaintiffs  mnst  have  paid  these 
judgments  before  they  can  maintain  action 
on  the  bond.  Their  property  had  been  de- 
creed to  be  sold  in  payment  of  the  sums  so 
secured  by  the  bond. 

The  district  court  is  instructed  to  so  modi- 
fy the  judgment  as  to  compute  interest  on 
the  amount  of  the  penalty  on  the  bond  from 
the  day  of  the  institution  of  the  suit,  and, 
AS  so  niodiOed,  the  judgment  is  affirmed. 

Modlfled  and  affirmed. 

MUSSER,  C.  J.,  and  QARRIGUES,  J.,  con- 
cur. 


B.  F.  SALZEB  LUMBER  CO.  et  aL  T.  LIND- 
ENMEIEB  et  al. 

(iSupreme  Court  of  Colorado.     April  7,  1913.) 

1.  Pbocess  (5  154»)  —  Service  — Sufficiency 

OF  KeTUBN— KiGUT   TO    QUESTION. 

A  defendant  may  not  raise  in  the  action 
the  question  of  the  sufficiency  of  service  of  sum- 
mons on  a  codefendant,  where  the  sheriff's  re- 
turn showing  personal  service  la  regular  on  its 
face. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  8  iiOU ;  Dec.  Dig.  J  154.*} 

2.  Appeaeance   (i   24*)— Waiver   of   Objec- 
tions—Defects IN  Service  of  Process. 

A  defendant  who,  without  objection  to  the 
service  of  process  on  a  codefendant,  files  an  an- 
swer, enters  thereby  a  general  appearance,  and 
waives  any  objection  to  the  sufficiency  of  the 
service  on  the  codefendant,  and  any  objection 
to  a  return  of  service  whether  by  a  motion  to 
c|uash  or  by  plea  in  abatement  must  be  taken 
lu  limine. 

[Ed.  Note. — For  other  eases,  see  Appearance, 
Cent.  Dig.  f8  118-146;   Dec.  Dig.  |  24.*) 

3.  Mechanics'  Liens  (J  48»)— Liens  foe  Ma- 
terials—Statutes. 

Bev.  St.  1908,  i  40*^5,  providing  that  ma- 
terialmen furnishing  materials  to  be  used  in  the 
construction  of  a  building  shall  have  a  lien  on 
the  property,  gives  a  lien  to  a  materialman  fur- 
nishing in  good  faith  materials  under  contract 
with  a  contractor  to  construct  a  building  for  use 
in  the  building,  and  delivering  them  on  the 
ground  used  for  the  storage  of  materials  for  use 


in  the  building,  though  some  of  the  materiala 
were  not  used  in  the  building. 

[Ed.  Note. — For  other  cases,  see  Mechanics* 
Liens,  Cent.  Dig.  {  61;    Dec.  Dig.  §  48.*] 

4.  Mechanics'  Liens  (§  52*)- Liens  yoB  Ma- 
terials— Statutes. 

A  materialman  furnishing  materials  to  a 
contractor  with  knowledge  that  the  contractor 
is  engaged  in  the  construction  of  two  buildings 
for  different  per^ns,  is  not  entitled  to  a  lien 
on  either  building  in  the  absence  of  an  agree- 
ment that  the  materials  should  be  used  in  such 
building,  under  the  rule  that,  before  a  lien  may 
attach,  it  must  appear  that  the  materials  were 
expressly  furnished  and  delivered  for  use  In  con- 
structing a  specified  building. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  54-5«;   Dec.  Dig.  i  62.»] 

Error  to  District  Court,  Larimer  County; 
James  B.  Garrigues,  Judge. 

Consolidated  actions  by  the  B.  F.  Salzer 
Lumber  Company,  the  Hallack  &  Howard 
Lumber  Company,  and  the  Hinchman-Benton 
Fire  Proofing  Company,  and  others  against 
William  Lindenmeier  and  others.  There  was 
a  judgment  denying  relief  to  pLaintifls 
named,  and  they  bring  error.  Beversed  in 
part,  and  affirmed  In  part 

Doud  &  Fowler,  of  Denver,  for  plaintlfr  in 
error,  B.  F.  Salzer  Lumber  Co.  Benedict  & 
Phelps,  of  Denver,  for  plaintiff  in  error,  Ifel- 
lack  &  Howard  Lumber  Co.  Geo.  8.  Be3d, 
of  Denver,  for  plaintiff  In  error  Hlnchman- 
Renton  Fire  Proofing  Co.  J.  F.  Farrar,  of 
Denver,  for  defendants  In  error. 

SCOTT,  J.  A  number  of  lien  daimants 
brought  suit  to  foreclose  their  respective 
claims  of  mechanic's  lien  upon  the  premises 
owned  by  defendants  in  error  for  materials 
alleged  to  have  been  furnished  in  the  con< 
struction  of  a  building  thereon,  known  as 
the  Opera  House  building  in  the  city  of  Ft. 
Collins.  Among  these  several  claimants  were 
the  plaintiffs  in  error.  Each  suit  was  a  sep- 
arate one,  and  upon  the  trial  all  were  consol- 
idated and  tried  at  the  one  hearing  as  pro- 
vided by  statute.  The  lieu  claims  in  all  cases 
were  sustained,  with  the  exception  of  those 
of  plaintiffs  in  error,  each  of  which  was  de- 
nied by  the  trial  court 

It  appears  that  the  defendants  in  error 
entered  into  a  contract  with  defendant  the 
Cole-Potter  Construction  Company,  a  corpo- 
ration, for  the  construction  of  such  Opera 
House  building.  The  owners  prior  to  the 
commencement  of  construction  filed  for  rec- 
ord a  certain  contract,  but  It  Is  agreed  that 
this  was  Insufficient  to  protect  the  defend- 
ants under  the  statute  in  such  case,  and  Is 
therefore  eliminated  from  consideration.  It 
also  appears  that  the  Cole-Potter  Construc- 
tion Company  some  time  during  the  month  of 
October,  1907,  and  before  the  completion  of 
the  building,  abandoned  the  contract  The 
Cole-Potter  Construction  Cominny  made  no 
appearance  in  any  of  these  cases.  The 
Hinchman-Renton  Fire  Proofing  GomiMiny'a 
claim  was  for  certain  metal  lath  furnished 
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and  used  In  the  coostrnctlon  of  the  bnUdlng, 
and  of  the  value  of  $109.35.  The  only  ob- 
jection to  the  allowance  of  this  claim  nrged 
and  considered  by  the  trial  court  was  the 
claim  of  the  appellees  that  no  service  of  sum- 
mons in  the  cause  was  had  upon  the  con- 
tractors the  Colt-Potter  Construction  Com- 
pany. This  service  was  questioned  in  the 
8DH>lemental  answer  of  appellees  to  the 
complaint  of  the  Hinchman-Renton  Fire 
Proofing  Company,  in  which  it  was  alleged 
that  C.  S.  Potter,  upon  whom  the  personal 
service  had  been  made  as  secretary  of  the 
Cole-Potter  Construction  Company,  was  not 
at  the  time  of  service  of  summons  either 
an  officer,  director,  stockholder,  or  employ^ 
of  such  corporation,  and  that  said  Potter  at 
the  time  of  the  service  of  such  summons  so 
stated  to  the  officer  making  the  service.  The 
return  of  the  sheriff  Is  in  every  respect  regu- 
lar on  its  face,  showing  personal  service  upon, 
defendant  company  by  personally  serving 
C.  S.  Potter  as  its  secretary. 

[1,J]  It  Is  not  necessary,  however,  for  us 
to  consider  the  question  of  the  Impeachment 
of  the  return,  for  that  Is  not  a  question 
that  can  be  raised  by  the  defendants  in  error 
In  this  case;  and,  if  it  was,  the  objection 
was  waived  by  them  by  first  filing  an  answer, 
without  objection  to  the  sufficiency  of  the 
service  upon  the  Cole-Potter  Construction 
Company,  and  thus  entering  a  general  ap- 
pearance in  the  cause.  The  question  was  at- 
tempted to  be  raised  by  a  supplemental  an- 
swer filed  more  than  a  year  after  the  general 
appearance.  An  objection  to  a  return, 
whether  made  by  motion  to  quash  or  by  plea 
in  abatement,  must  be  taken  In  limine,  for 
by  appearing  to  the  action  and  pleading  to 
the  merits  all  such  objections  are  waived. 
18  Enc.  P.  &.  P.  975. 

This  being  the  sole  question  in  the  case, 
and  for  this  reason,  the  Judgment  of  the 
district  court  as  to  the  Hinchman-Renton 
Fire  Proofing  Company  is  reversed. 

[3]  The  claim  of  the  appellant  the  S.  F. 
Salzer  Lumber  Company  was  for  two  cars  of 
lumber  to  be  used  as  sheeting,  and  of  the 
total  value  of  $1,086.55.  This  was  ordered 
by  the  Cole-Potter  Construction  Company, 
contractors,  for  use  in  the  Opera  House 
building  of  defendants,  and  the  two  cars 
were  delivered  on  July  28  and  August  19, 
1907,  respectively.  This  material  was  deliv- 
ered and  placed  upon  a  lot  adjoining  the 
grounds  upon  which  the  opera  house  was 
bdng  constructed,  permission  to  use  such  lot 
for  the  purpose  having  been  secured  for  the 
construction  company  through  one  of  the 
defendant  owners.  There  can  be  no  question 
but  that  this  sheeting  lumber  was  sold  by 
the  lumber  company  to  the  construction  com- 
pany for  the  use  specifically  in  the  Opera 
House  building  then  being  constructed.  But 
it  is  contended  that  little  or  none  of  this 
lumber  was  used  in  the  construction  of  such 
building,  and  that  some  of  it  was  used  in  an- 


other building  then  being  constructed  by  the 
Cole-Potter  Construction  Company,  and  for 
other  parties,  known  as  the  State  Mercan- 
tile building,  and  that  some  of  the  lumber 
was  sold  by  the  construction  company  to 
other  parties.  It  is  also  urged  that  the 
construction  company  ordered  for  use  in  the 
building  from  the  Salzer  Company  more  of 
this  kind  of  lumber  than  was  necessary  for 
the  purpose,  and  likewise  ordered  more  from 
the  Hallack  &  Howard  Company  of  the  same 
kind  of  lumber  than  was  used  in  the  build- 
ing. These  contentions  of  tact  must  be  ad- 
mitted, with  the  additional  statement  that 
the  Salzer  Company  did  not  have  knowl- 
edge that  lumber  for  the  same  purpose  was 
being  furnished  by  the  Hallack  &  Howard 
Company.  It  appears,  also,  that  the  business 
office  of  the  Sal«er  Company  was  at  Denver, 
and  that  the  lumber  was  shipped  from  its 
yards  at  Frazer,  Colo. 

It  is  insisted  that  under  this  state  of  facts 
the  lumber  company  was  not  entitled  to  its 
claim  of  lien.  Section  4025,  Rev.  Stat  1908, 
provides:  "Mechanics,  material  men  «  •  * 
furnishing  materials  to  be  used  in  the  con- 
struction, alteration,  addition  to  or  repairs, 
whether  in  whole  or  in  part,  of  any  building 
»  •  •  shall  have  a  lien  upon  the  prop- 
erty •  •  *  for  which  they  have  furnish- 
ed materials  •  •  •  whether  at  the  in- 
stance of  the  owner  or  any  other  person  act- 
ing by  his  authority  or  under  him  as  agent, 
contractor  or  otherwise."  In  the  case  of 
Small  V.  Foley,  8  Colo.  App.  444,  47  Pac. 
67,  this  court,  in  construing  a  similar  stat- 
ute, said:  "One  of  Foley  and  Leonard's  as- 
signors was  the  Holmes  Hardware  Compa- 
ny. It  appears  that  of  the  hardware  fur- 
nished by  them  for  the  houses,  after  it  had 
been  delivered  at  the  proper  places,  $35 
worth  was  removed  by  Mr.  Rankin  to  anoth- 
er house,  and  was  not  actually  used  in  these 
houses.  So  far  as  appears,  this  material  was 
removed  by  Rankin  without  the  knowledge  of 
the  Hardware  Company.  Counsel  say  it 
was  error  to  include  this  amount  in  the  de- 
cree. The  statute  gives  to  any  person  who 
by  contract  with  the  owner  shall  furnish 
any  material  for  the  construction  of  any 
building  a  lien  upon  the  building  and  the 
land  it  occupies.  He  is  not  required  to  see 
that  it  actually  goes  into  the  building.  If, 
by  contract,  he  furnishes  it  for  the  building, 
whether  it  is  used  there  or  not,  he  is  entitled 
to  the  lien.  This  is  what  the  statute  says, 
and  we  cannot  by  construction  distort  his 
language  into  something  else."  This  doc- 
trine was  reaffirmed  as  applicable  to  the 
present  statute  in  Rice  v.  Cassells,  48  Colo. 
73,  108  Pac.  1001.  This  was  a  case  where  the 
contractors  had  purchased  for  use  in  a  build- 
ing certain  brick,  which  had  been  delivered 
on  the  ground  near  and  convenient  for  such 
use.  The  contractors  failed  before  the  com- 
pletion of  the  structure,  and  gave  a  chat- 
tel mortgage  on  the  unused  brick  to  a  third 
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party.  In  an  action  of  replevin  by  the  mort- 
gagee against  the  owners  of  the  building.  It 
was  held  that  the  action  could  not  be  inalu- 
talned.  The  court  said :  "The  reason  for  the 
rule  is  that  iu  such  circumstances  the  ma- 
terialman Is  entitled  to  a  lieu  u]K>u  the  struc- 
ture for  tlie  cou.structlon  of  which  the  ma- 
terials are  sold  and  delivered;  and  for  the 
protection  of  the  owner  of  the  building  un- 
der course  of  construction  a  qualitled  title 
to  such  material  is  vested  in  him.  Uf  course, 
it  will  be  understood  that  iu  stating  the 
above  rule  it  Is  limited  to  the  facts  of  this 
case  Crawford,  who  sold  the  brick  to  Mow- 
rey  and  Klein,  did  so  in  good  faith,  and  up- 
on the  credit  of  the  building,  for  the  reason 
that  he  sold  them  with  the  express  under- 
standing that  they  were  to  be  used  in  the 
construction  of  that  part  of  a  building  which 
the  contractors  had  agreed  to  construct  for 
the  lodge.  The  brick  were  actually  placed 
upon  the  ground  in  the  Immediate  vicinity 
of  the  building,  and  part  of  them  used  In  its 
construction.  It  would  certainly  be  unjust 
to  compel  the  lodge  to  discharge  a  lien  which 
Crawford  might  have  asserted  for  the  brick 
furnished,  of  which  it  never  had  the  bene&t, 
and  at  the  same  time  it  would  be  eciually 
unjust  to  defeat  the  right  of  the  material- 
man to  a  Ilea  for  the  brick  furnished  by 
holding  that,  because  they  had  not  been 
wrought  into  the  structure,  no  lien  attached." 

There  is  nothing  in  this  case  tending  to 
show  other  than  a  good  faith  sale  by  the  Sal- 
zer  Company  to  the  contractors,  and  that  the 
material  so  sold  was  for  use  In  the  Opera 
House  building  and  delivered  on  the  grounds 
In  the  city  of  Ft  Collins,  used  for  the  stor- 
age of  materials  to  be  used  In  such  build- 
ing. The  claim  of  lien  should  have  been  sus- 
tained. The  Judgment  of  the  lower  court  as 
to  the  Salzer  Lumber  Company  Is  reversed. 

[4]  In  the  case  of  the  claim  of  the  Hal- 
lack  &  Howard  Lumber  Company  it  does  not 
appear  that  the  lumber  was  sold  and  furnish- 
ed for  the  particular  building,  but  rather 
that  the  company  simply  knew  that  the  Cole- 
Potter  Construction  Company  was  at  the 
time  engaged  In  the  construction  of  both  the 
oi)era  house,  upon  which  the  lien  is  claimed, 
and  the  State  Mercantile  Building.  Neither 
does  It  appear  that  there  was  an  agreement 
that  the  material  so  furnished  was  to  be 
used  In  either  of  such  buildings.  The  Hal- 
lack  Sc  Howard  Lumber  Company  filed  a 
claim  of  lien  upon  both  buildings,  but  after- 
ward abandoned  the  one  on  the  State  Mer- 
cantile building.  The  secretary  of  the  com- 
pany testified  that  he  did  know  In  which 
of  tbese  buildings  the  material  had  been 
used  until  his  visit  to  Ft  Collins,  after  the 
completion  of  the  building.  So  that  from  the 
tef-tlmony  It  does  not  appear  that  there  was 
any  contract  between  the  Hallack  &  Howard 
Company  and  the  construction  company  that 
thf»  lumber  so  sold  should  be  used  In  the  Op- 
era House  building,  which  would  seem  nec- 


essary to  sustain  a  Iten  upon  that  proi>erty. 
Before  a  lien  may  attach,  It  must  appear 
that  the  materials  were  expressly  furnished 
and  delivered  for  use  In  couKtructlng  a  spec- 
ified building.    Rice  v.  Cas.sells.  supra. 

The  Judgment  of  the  district  court  denying 
the  claim  of  Hen  to  the  Hallack  &  Howard 
Lumber  Company  is  affirmed.  The  case  Is 
remanded,  with  direction  to  the  district 
court  to  enter  Judgment  in  accordance  with 
the  views  herein  expressed. 

MIJSSBR,  C.  J.,  and  BAILEY,  J.,  concur. 


SATISFACTION    TITLE    *    INVESTMENT 
CO.  V.  YOUK  et  al. 

(Supreme  Court  of  Colorado.     April  7,  1913.) 

L  Brokers  (§  40*)— Pbincipal  and  Agent— 

Undisclosed  Principai.. 

Defendant  having  placed  certain  property 
in  the  bands  of  P.  for  sale  prior  to  the  urgiui- 
iKation  uf  plaintitE  corporatiun,  after  it  was  or- 
ganised, and  after  he  bad  become  its  geueral 
manager,  be  applied  to  defendant  fur  a  relist- 
ing of  the  property,  and  she  placed  the  same, 
with  other  lands,  in  his  bands  for  sale  and 
fixed  a  price  at  which  all  the  lands  should  be 
oCTered,  after  which  P.,  without  disclosing  that 
he  wag  acting  for  plaintiff  corporation,  made 
eiforts  to  sell  the  land.  Held,  that  the  subse- 
quent acts  of  P.  were  for  the  benefit  of  plain- 
tiff corporation,  and  that  defendant's  want  of 
knowledge  of  its  existence  did  not  affect  its 
right  to  recover  commissions  on  a  subsequent 
sale  of  the  land  to  a  purchaser  alleged  to  have 
been  produced  by  it 

[Eld.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  {{  38-40;  Dec  Dig,  {  40. •] 

2.  Brokers  (I  88*)— Right  to  Commissioiis — 
Sale  —  Pbocubinq  Cause  —  Question  for 
Jury. 

In  an  action  for  broker's  commissions, 
whether  plaintiff  was  the  efficient  means  of 
bringing  the  seller  and  buyer  together  held  for 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  §|  121,  123-130;  Dec.  Dig.  f  88.»1 

3.  BROKEBa  (I  51*)— Sale— Pebfobuancb  of 
Contract  of  Employment. 

A  broker,  in  order  to  earn  commissions, 
must  have  found  and  produced  a  person  ready, 
willing,  and  able  to  purchase  the  iproperty  wbicb 
he  was  engaged  to  sell,  at  the  price  and  on  the 
terms  and  conditions  fixed  by  bis  employer,  and 
must  show  that  he  was  the  efficient  agent  or 
procuring  cause  of  the  sale,  and  that  the  means 
employed  by  bim  and  his  efforts  resulted  in  the 
sale;  but  it  is  not  necessary  that  the  broker 
should  know  the  purchaser  or  that  the  latter 
should  be  introduced  by  the  broker  to  the 
owner. 

(Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  §  69;   Dec.  Dig.  f  51.*] 

Error  to  District  Court.  Montrose  County; 
Sprlgg  Schackleford,  Judge. 

Action  by  the  Satisfaction  Title  &  Invest- 
ment Company  against  Mrs.  Lillle  T.  York 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded. 
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Catlin  &  Blake,  of  Montrose,  for  plaintiff 
In  error.  C.  J.  Moynlhan  and  Sherman  & 
Sherman,  all  of  Montrose,  for  defendants 
In  error. 

SCOTT,  J.  This  Is  an  action  by  the  plain- 
tiff In  error,  plaintiff  below,  to  recover  from 
the  defendants  In  error,  defendants  below,  a 
commission  as  broker  for  the  sale  of  certain 
of  defendants'  lands.  The  defendants  were 
the  owners  of  several  tracts  of  land,  In- 
cluding the  premises  in  question.  They  bad, 
about  two  years  prior  to  the  occurrences  up- 
on which  Uie  suit  was  based,  listed  certain 
of  their  lands  for  sale  with  one  Lincoln 
Pysher.  Afterward,  and  on  the  24th  day  of 
February,  1911,  the  plaintiff  was  organized 
as  a  corporation,  and  the  said  Pysher  be- 
came its  general  manager.  Afterward,  and 
about  the  1st  of  March,  1911,  Pysher  drove 
out  to  the  house  of  the  defendants,  and  what 
occurred  at  that  time  is  better  stated  in  his 
own  language:  "I  went  out  to  the  York  place 
to  revise  the  list  that  I  already  had,  and 
asked  her  if  the  old  prices  she  had  formerly 
given  me  would  still  be  effective,  if  it  would 
still  be  all  right,  and  we  talked  the  matter 
over,  I  and  Mrs.  York,  and  she  concluded 
that,  instead  of  Just  simply  lifting  some  of 
the  property  that  she  had  formerly  required 
me  to  sell,  she  would  add  some  more  to  it, 
and  consequently  she  listed  all  of  her  proper- 
ty at  that  time  for  sale,  with  the  exception 
of  a  small  tract  between  the  railroad  and 
the  north  40,  about  15  acres.  All  of  her  laud 
laying  south  of  the  railroad  was  afterwards 
Bfild.  Fourteen  thousand  dollars  was  the 
price  placed  on  the  lai>d  that  was  sold  that 
lays  south  of  the  railroad.  She  was  to  pay  a 
commission  of  5  per  cent.  The  property  south 
of  the  railroad  was  listed  with  me  at  that 
time  at  $14,000,  without  the  crop.  If  the 
crop  went  with  the  south  40,  I  was  to  sell  It 
for  an  additional  $500." 

Mrs.  York  was  acting  for  herself  and  as 
guardian  for  her  two  children.  Pysher  tes- 
tifies that  afterward,  and  at  the  earnest  re- 
quest of  Mrs.  York,  he  made  a  special  effort 
to  sell  the  property,  'that  he  showed  the 
property  to  numerous  prospective  purchasers. 
That  among  these  was  a  Mr.  Nelson,  intro- 
duced to  the  plaintiff  by  his  neighbor  Julius 
Erogh,  and  at  that  time  the  plaintiff  drove 
Nelson  and  Krogh  over  the  premises  and 
priced  the  particular  lands  in  question  to 
Nelson,  In  Krogh's  presence.  Nelson  did  not 
buy,  but  afterward  Krogh  advised  Pysher 
that  other  friends  of  his  were  coming  to 
look  for  lands,  and  that  later  a  cousin,  Peter 
Kro{^,  did  come.  That  Pysher  asked  Julius 
Krogh  if  this  was  one  of  the  persons  he  had 
referred  to  as  desiring  to  purchase  lands. 
That  Krogh  replied  that  he  was,  but  that  he 
did  not  know  that  he  would  purchase  at  that 
time,  but  said,  "You  might  show  us  around; 
he  might  buy  something  if  he  could  find  a 
bargain."     Pysher  reminded  Krogh  of  the 


York  land  which  they  had  examined  togeth- 
er with  Nelson,  and  asked  him  to  speak  to 
his  cousin  about  It,  and  arranged  to  take  the 
two  Kroghs  to  see  it  the  following  uiornlug. 
Pysher  accordingly  went  to  the  residence  of 
Krogh  the  following  morning  and  was  ad- 
vised that  the  Kroghs  had  gone  to  see  anoth- 
er tract  of  land.  But  was  told  by  Krogh 
that  evening,  when  he  again  called,  that  the 
cousin,  Peter  Krogh,  had  contracted  to  pur- 
chase the  York  land.  Pysher  then  called  up 
Mrs.  York  and  told  her  that  he  claimed  his 
commission  and  wanted  her  to  so  understand 
before  she  consummated  the  sale.  Mrs.  York 
declined  to  discuss  the  matter  with  biui. 
The  agreed  commission  was  5  per  cent,  of 
the  purchase  price,  and  the  land  was  sold  for 
the  listed  price  of  $14,000.  The  defendants 
offered  no  testimony,  but  at  the  close  of 
plaintiffs  testimony  moved  for  a  nonsuit, 
which  motion  was  sustained  by  the  court, 
and  the  jury  discharged,  upon  which  ruling 
the  case  is  before  us  for  review. 

Defendants  in  error  have  filed  no  brief, 
and  the  reasons  for  the  court's  action  must 
be  gathered  from  the  language  of  his  ruling 
as  follows:  "The  evidence  in  this  case  dis- 
closes the  fact  that  this  man,  Lincoln  Pysher, 
had  an  agreement  with  the  defendant  Lillie 
T.  York  to  take  her  property  and  attempt  to 
sell  it,  and  that  listing,  as  it  is  denominated 
by  the  witness  for  the  plaintiff  in  this  case, 
occurred  a  couple  of  years  ago,  or,  at  any 
rate,  a  long  time  before  the  plaintiff  in  this 
case,  which  is  a  corporation,  had  any  exist- 
ence under  the  law.  The  witness  testifies 
that  last  spring  be  had  a  talk  with  Lillie  T. 
York,  and  that  he  had  gone  out  there  and  re- 
vised his  lists  and  to  ascertain  If  there  were 
any  changes.  The  conversation  with  Mrs. 
York  was  such  that  It  could  not  have  been 
anything  else  than  a  perpetuation  of  the 
old  contract,  and  that  any  agreement  that 
he  made  with  her  was  simply  an  agreement 
as  to  bisovm  agency  for  her;  it  affirmatively 
appears  that  this  Is  the  case.  Now,  the  doc- 
trine as  to  the  undisclosed  principal,  as  at- 
tempted to  be  applied  to  this  case  by  the 
plaintiff,  is  certainly  not  applicable ;  he  could 
not  have  been  an  agent  for  a  nonexisting 
company.  I  bold,  then,  that  there  is  no  con- 
tract existing  between  the  plaintiff  corpora- 
tion and  the  defendant.  As  to  the  further 
proposition  involved  in  this  case,  as  to 
whether  the  company  or  Pysher  was  the  pro- 
curing cause  of  this  sale,  I  am  constrained  to 
hold  that  It  aflBrmatlvely  appears  from  the  tes- 
timony of  Psrsber  himself  that  he  was  not 
the  procuring  cause;  he  did  talk  to  a  couslu 
of  the  purchaser,  Julius  Krogh;  he  never, 
according  to  his  own  testimony,  asked  Krogh 
to  do  anything;  Julius  Krogh  did  go  out 
there  and  bare  this  talk  and  made  a  contract 
with  the  defendant  in  this  case,  and  she  sold 
the  property  to  him,  but  neither  Pysher  or 
the  company  had  ever  seen  the  purchaser 
or  had  anj'  talk  with  him,  and  there  Is  no 
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evidence  to  show  that  he  had  even  Induced 
this  Julius  Krogh  to  influence  bis  cousin  to 
buy  it;  the  evidence  shows  alBrma lively  that 
he  intended  himself  to  have  the  Interview 
with  him  and  to  take  him  out  to  the  ranch 
and  show  It  to  him,  so  the  motion  for  a  non- 
suit will  be  sustained,  and  the  jury  vdll  be 
discharged  from  the  further  consideration  of 
the  case;  there  Is  no  directed  verdict."  It 
appears  from  this  that  the  court  held:  (1) 
That  the  arrangement  between  Mrs.  York 
and  Pysher  on  February  24, 1911,  was  a  con- 
tinuation of  the  agreement  of  two  years  be- 
fore, and  therefore  with  Pysher  personally, 
hence  the  corporation  cannot  recover;  (2) 
that  Pysher  did  not  ask  Peter  Krogh  to  pur- 
chase the  land  and  did  not  induce  Julius 
Krogh  to  influence  the  purchaser  in  the  mat- 
ter. 

[1]  As  to  the  first  finding,  it  clearly  ap- 
pears from  the  evidevce  of  Pysher  that  the 
listing  on  February  24th  was  a  new  arrange- 
ment, for  it  contained  the  inclusion  of  other 
lands  and  for  a  fixed  price  for  the  tract,  with 
the  additional  lands  so  to  be  offered.  There 
can  be  no  doubt  from  the  testimony  that 
Pysher  was  acting  at  that  time  for  the  plain- 
tiff corporation,  though  there  was  no  men- 
tion of  this  fact  to  Mrs.  York.  Neither  does 
It  appear  that  Mrs.  York  knew  of  the  exist- 
ence of  the  corporation.  But  this  could  in 
no  sense  affect  her  Interests  or  her  rights  in 
such  case.  Neither  can  it  affect  the  right 
of  the  real  party  in  interest  to  recover. 
Parker  v.  Cochrane,  11  Colo.  367,  18  Pac. 
209;   31  Cyc.  1599. 

[2]  As  to  the  second  reason  given  by  the 
court  for  his  action  in  sustaining  the  motion 
for  a  nonsuit,  It  is  well  settled  that  as  to 
whether  or  not  the  plaintiff  was  the  efficient 
means  of  bringing  the  seller  and  the  purchas- 
er together  was  for  the  Jury  and  not  for  the 
court.  19  Cyc.  286,  287.  In  fact,  both  ques- 
tions upon  which  the  court  determined  this 
case  should  have  been  submitted  to  the  Jury 
under  proper  Instructions  for  they  clearly 
involve  findings  of  fact  and  not  conclusions 
of  law. 

[3]  It  is  the  rule  of  law  tn  this  Jurisdic- 
tion: "That  is  to  say,  he  must  have  found 
and  produced  a  person  who  was  ready,  will- 
ing, and  able  to  purchase  the  property  which 
was  engaged  to  sell,  at  the  price  and  upon 
the  terms  and  conditions  fixed  by  his  employ- 
er, and  must  make  it  appear  that  he  was  the 
efficient  agent,  or  procuring  cause  of  the  sale, 
and  that  the  means  employed  by  him  and  his 
efforts  resulted  In  this  sale."  Chaffee  v.  Wid- 
man,  48  Colo.  34,  108  Pac.  095,  139  Am.  St. 
Rep.  220. 

In  order  to  entitle  the  plaintiff  to  recover. 
It  is  not  necessary  that  the  broker  should 
know  the  purchaser  or  that  the  latter  should 
be  Introduced  by  the  broker  to  the  owner. 
The  fact  of  employment  being  conceded  and 
with  no  dispute  as  to  the  price  of  the  lands 


or  the  amount  of  the  commission,  it  Is  suffi- 
cient if  the  broker  shows  that  be  was  the 
moving  cause  of  sale.  Leonard  v.  Roberts, 
20  Colo.  88,  36  Pac.  880;  Leech  v.  demons, 
14  Colo.  App.  45,  59  Pac.  230;  Williams  v. 
Bishop,  11  Colo.  App.  378,  53  Pac.  239. 

The  Judgment  is  reversed,  and  the  case  re- 
manded. 

Reversed  and  remanded. 

MUSSER,  C.  J.,  and  GARRIGUES,  X, 
concur. 


NATIONAL   REALTY   CO.   T.   NEILSON 
et  aL 

(Supreme  Court  of  Washington.    April  16L 
1913.) 

1.  COBPOBATIONS  (§  83*)  —  STOCK  SUBSCBIP- 

TiON  CoxTEACTS— Cancellation. 

A  subscription  contract  for  the  total  stock 
of  a  corporation  may  be  canceled  by  unanimous 
consent  of  tbe  subscribers,  provided  rights  of 
creditors  are  not  involved;  and,  where  a  con- 
tract is  legally  canceled,  a  subsequent  subscrip- 
tion by  a  third  person  is  not  a  contract  for  an 
•overissue  of  stock. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  U  328-336 ;  Dec.  Dig.  §  83.»] 

2.  CoBPOBATiONS  (§  83*)  —  Stock  Sdbscbif- 
tions—Oanoellation— Evidence. 

A  cancellation  or  abandonment  of  a  sub- 
scription contract  for  the  total  stock  of  a  cor- 
poration may  be  effectual  without  an  express 
or  formal  agreement  to  that  effect 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  328-336 ;  Dec.  Dig.  §  83.*] 

3.  COBPOHATIONS    (§   92*)  —   STOCK    SUBSCIOP- 

TioNB— Liability  or  Subscbibeb. 

A  subscriber  of  corporate  stock  who  gives 
a  note  for  a  part  of  the  price  is  not  entitled 
wlien  sued  on  tbe  note  by  a  bona  fide  trans- 
feree thereof  to  a  judgment  against  tbe  corpo- 
ration, which  is  insolvent,  for  a  sum  equal  in 
amount  to  the  judgment  in  favor  of  the  trans- 
feree. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §  366 :  Dec.  Dig.  §  92.*] 

4.  Cobpobations  (§  92*)  —  Stock  Sxtbsobip- 
Tioxs— Liability  of  Subscbibeb. 

Where  a  subscriber  of  corporate  stock  of 
the  par  value  of  $100  a  share  agreed  to  pay 
$150  per  share,  and  gave  a  note  as  full  pay- 
ment, and  the  fiscal  agent  of  tbe  corporation 
exchanged  tbe  note  for  bonds  of  the  transferee 
who  brought  action  on  the  note,  the  subscriber 
was  not  entitled  to  judgment  against  the  cor- 
poration, which  was  insolvent,  for  the  differ- 
ence between  the  par  value  of  the  stock  and 
the  subscription  price. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §  366;  Dec.  Dig.  |  92.*] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County ;   M.  L.  Clifford,  Judge. 

Action  by  the  National  Realty  Company 
against  James  Nellson  and  others.  From  a 
judgment  for  plaintiff,  defendant  named  ap- 
peals.    Affirmed. 

W.  W.  Zent,  of  Spokane,  J.  W.  McBurney, 
of  Seattle,  Wm.  O'Connor  (J.  E.  McAndrew, 
of  Spokane,  of  counsel),  for  appellant  Burk- 
ey,  O'Brien  &  Burkey,  of  Tacoma,  for  re- 
spondents. 


•For  oUier  cases  aee  same  topic  and  section  NUMBER  tn  Dec  Dig.  ft  Am.  Dig-  Key-No.  Series  *  Rep'r  Indexes 
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MAIN,  J.  The  plaiutiff  the  Xatlonal  Real- 
ty Company,  a  corporation,  institated  this 
action  for  the  purpose  of  recovering  upon  a 
promissory  note.  The  defendant  Joseph 
Johns,  as  receiver  for  the  Pioneer  Fire  In- 
surance Company,  a  corporation,  answered 
by  general  denial.  The  defendant  James 
Nellson  filed  an  answer  and  cross-complaint. 
To  avoid  confusion,  the  parties  will  be  re- 
ferred to  by  their  respective  individual  des- 
ignations. The  Pioneer  Fire  Insurance  Com- 
pany was  organized  during  the  month  of 
May,  1909,  with  a  capital  stock  of  $1,000,000, 
divided  into  10,000  shares  of  the  par  value 
of  $100  per  share.  On  May  24,  1909,  the 
total  amount  of  the  capital  stock  was  sub- 
scribed for  as  follows:  J.  H.  Bridgeford  and 
John  D.  Atkinson  each  150  shares;  Will 
Atkinson  4,700  shares;  and  Frank  Leison 
5,000  shares.  On  this  date  there  was  charg- 
ed upon  the  stock  ledger  of  the  company  to 
each  of  the  subscribers  the  amount  of  their 
respective  subscriptions.  A  few  days  later, 
and  on  June  1,  1909,  by  unanimous  consent 
of  all  the  subscribers,  and  before  any  busi- 
ness had  been  transacted  or  obligations  in- 
curred, the  stock  was  surrendered  to  the 
company  except  that  retained  as  follows:  J. 
H.  Brldgeford  and  John  D.  Atkinson  each 
20  shares,  and  Will  Atkinson  for  himself, 
Frank  Leison,  and  associates,  933  shares; 
and  on  this  date  each  subscriber  was  given 
credit  upon  the  stock  ledger  for  the  number 
of  shares  attempted  to  be  surrendered  by  him 
to  the  company.  There  was  an  agreement 
that  the  amount  retained  should  be  paid  for 
at  $150  per  share,  $100  for  the  par  value  of 
the  stock,  and  $.'50  for  the  surplus  fund,  i  The 
original  subscribers  at  all  times  regarded 
their  subscription  agreement  of  May  24th  as 
a  mere  formality.  As  shown  by  the  evi- 
dence, it  was  not  expected  by  them  that  any 
of  the  stock  then  subscribed  would  be  paid 
for.  The  fact  is  no  stock  was  Issued  under 
the  original  subscription  agreement,  and  the 
subscription  was  considered  as  not  binding, 
and  the  stock  was  to  be  sold  just  the  same 
as  though  no  subscription  bad  been  made. 
Subsequent  to  June  1,  1009,  solicitors  were 
sent  out  to  obtain  subscriptions  to  the  cap- 
ital stock  of  the  company,  and  on  January 
19,  1910,  the  defendant  Neilson  subscribed 
for  95  shares  by  agreement  in  terms  as  fol- 
lows: 

"Pioneer  Fire  Insurance  Company.  Stock 
SubscriptioD.  No.  71.  Far  Value  $100. 
Shares,  95.  Subscription  Price,  $150  per 
share.  I,  the  undersigned,  hereby  subscribe 
for  95  shares  of  the  capital  stock  of  the 
Pioneer  Fire  Insurance  Company,'  of  Tacema, 
Washington,  and  I  promise  to  pay  for  the 
same  at  the  rate  of  one  hundred  and  fifty 
($150.00)  doUars  per  share,  which  shall  ap- 
ply as  follows:  $100.00  per  share  on  stock, 
and  $50.00  per  share  for  the  surplus  fund  of 
said  company.  [Signed]  James  Nellson.  P. 
O.  Address,  I4nd,  Wash.  Dated  this  19th 
day  oX  Jan.,  1910. 


"Received  (Ms  10th  day  of  Jan.,  1910,  on 
the  above  subscription  seventy-five  dollars 
per  share  to  apply  as  follows:  $50.00  per 
share  on  stock,  and  $25.00  per  share  on  sur- 
plus fund.  Pioneer  Fire  Insurance  Company, 
by  Geo.  N.  Marsh." 

Prior  to  this  time  he  had  subscribed  for 
five  shares,  which  had  been  Issued  and  deliv- 
ered to  him  and  upon  which  he  had  paid 
$75,  $25  of  which  was  to  go  to  the  surplus 
fund.  It  will  be  noticed  that  the  subscrip- 
tion agreement  contains  an  express  promise 
to  pay  $150  per  share,  $100  on  the  stock  and 
$50  for  the  surplus  fund.  It  was  believed 
by  the  directors  of  the  Pioneer  Fire  Insur- 
ance Company  that  $75  per  share  would  be 
sufficient  to  maintain  the  company  and  make 
it  a  going  concern.  Indeed,  when  Nellson 
subscribed,  it  was  represented  to  him  by  one 
Marsh,  then  the  vice  president  of  the  com- 
pany, that  the  sum  of  $75  per  share  would 
be  all  that  would  be  required  to  be  paid  in 
upon  the  agreement.  Payment  of  $75  per 
share  upon  the  95-share  subscription  was 
made  by  Nellson  by  delivering  to  the  com- 
pany certain  securities.  Subsequently  these 
securities  were  returned  to  him  and  he  gave 
his  promissory  notes  for  the  amount,  the 
final  payment  on  which  was  made  to  the 
company  on  October  27,  1010.  Prior  to  this 
date,  however,  the  board  of  directors  of  the 
Insurance  company,  finding  the  financial  con- 
dition of  the  company  was  involved  and  that 
it  would  be  necessary  to  collect  not  only  the 
$75  per  share,  but  the  full  $150  per  share 
upon  the  stock  subscriptions,  on  August  18, 
1910,  made  a  call  upon  all  the  stodcholders 
for  such  balance,  and  on  September  27, 
1910,  Nellson  was  notified  In  writing  of  such 
call,  and  demand  for  payment  made.  Then 
followed  a  somewhat  lengthy  correspond- 
ence between  Nellson  and  Brldgeford,  the  sec- 
retary of  the  company,  Nellson  desired  that 
GO  shares  of  stock  be  issued  and  delivered  to 
him  as  fully  paid  for  the  $7,500,  which  the 
company  had  received  from  him,  and  that 
his  subscription  for  the  remaining  50  shares 
be  canceled.  Brldgeford  from  time  to  time 
assured  him  that  the  directors  doubtless 
would  be  willing  to  do  this,  but  finally  wrote 
that  the  company  had  concluded  that  it  could 
not  legally  cancel  a  subscription  on  account 
of  the  then  existing  rights  of  the  creditors  of 
the  company.  Thereafter,  and  on  December 
16,  1910,  Nellson  delivered  his  promissory 
note  for  the  sum  of  $7,500,  payable  to  the 
order  of  the  Pioneer  Fire  Insurance  Com- 
pany, due  one  year  after  date,  in  payment 
of  tiie  balance  due  upon  the  entire  subscrip- 
tion. A  letter  urging  the  giving  of  this  note 
contained  the  assurance  that,  if  Nellson  was 
unable  to  pay  the  whole  amount  when  it  be- 
came due,  there  would  be  no  doubt  but  that 
a  portion  of  It  could  be  extended  to  a  more 
convenient  date.  Subsequently  the  company, 
finding  itself  in  great  financial  embarrass- 
ment and  being  threatened  with  a  revocation 
of  its  license  by  the  state  Insurance  corn- 
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mlsslonir  aniess  It  could  show  an  nhlmpair- 
ed  capital  sufflcient  to  meet  the  requirements 
of  the  law,  constituted  one  J.  B.  ASkew  Ita 
ftscal  agent  for  the  purpose  of  making  some 
arrangements  with  the  different  subscribers 
whereby  assets  acceptable  to  the  Insurance 
commissioner  could  be  produced.  S.  S. 
Askew,  as  a  representatlTe  of  J.  B.  Askew, 
met  Neilson  in  Spokane  on  December  16, 
1912,  and  there  obtained  from  him  a  new 
note  payable  to  his  own  [>fellson'8]  order 
and  Indorsed  on  the  back  by  Neilson.  Nell- 
son  at  the  same  time  and  place  Indorsed  in 
blank  the  certificate  of  stock  for  95  shares 
In  the  Pioneer  Fire  Insurance  Company,  and 
thereupon  delivered  both  the  note  and  stock 
certificate  to  S.  S.  Askew;  the  old  note  be- 
ing destroyed.  This  note  and  stock  cer- 
tificate were  returned  to  J.  B.  Askew,  who 
exchanged  the  note  to  the  National  Realty 
Company  for  bonds  1b  that  company,  de- 
poaltlng  the  certificate  of  stock  with  the 
tealty  company  as  security  for  the  payment 
of  the  note,  and  delivered  the  bonds  to  the 
Pioneer  Fire  Insurance  Company.  On  March 
20,  1911,  the  insurance  company,  being  un- 
able to  pay  Its  debts  or  longer  continue  in 
business,  went  into  the  hands  of  a  receiv- 
er; It  being  Indebted  in  an  amount  exceed- 
ing its  assets,  including  all  unpaid  stock  sub- 
scriptions. No  certificates  of  stock  were  ever 
issued  to  the  original  subscribers,  except  for 
the  limited  number  taken  by  them  at  |150 
per  share.  All  of  the  stock  subscribed  sub- 
sequent to  what  has  been  mentioned  as  the 
original  formal  subscription  was  subscribed 
for  on  the  same  basis  as  appellant  subscrib- 
ed for  his  stock.  Neilson  in  his  answer  and 
cross-oomplatnt  denied  liability  upon  the 
note,  and  pleaded  affirmatively  that,  if  he 
should  be  held  liable  on  the  note,  then  he 
was  entitled  to  a  judgment  against  the  Pio- 
neer Insurance  Company  for  an  amount 
equivalent  to  any  Judgment  that  might  be 
obtained  against  him  on  the  note  by  the  Na- 
tional Realty  Company.  The  cause  was  tried 
to  the  court  and  a  Jury.  The  jury  returned 
a  verdict  in  favor  of  the  National  Realty 
Company  and  against  Neilson  on  the  note, 
and  a  verdict  for  a  like  sum  in  favor  of 
Neilson  and  against  the  Pioneer  Insurance 
Company.  In  due  time  a  motion  for  Judg- 
ment notwithstanding  the  verdict  was  made 
by  the  Pioneer  Insurance  Company.  This 
motion  being  granted,  Neilson  ap])eal8  there- 
from. 

(1,2]  From  the  facts  stated,  the  first  ques- 
tion to  be  determined  Is  whether  or  not 
Nellson's  subscription  for  05  shares  consti- 
tuted an  oversubscription  to  the  capital  stock 
of  the  Pioneer  Insurance  Company.  It  will 
be  remembered  that  the  total  amount  of  the 
capital  stock  was  subscribed  for  on  May  24, 
1909,  and  a  few  days  later,  and  before  any 
business  had  been  transacted  by  the  com- 
pany or  rights  of  creditors  arose,  by  mutual 
consent  of  all  the  then  subscribers,  the  con- 
tract of  BUbscriptlou  was  considered  aban- 


doned. If  this  attempted  cancellation  were 
invalid,  then  It  is  clear  that  Nellson's  con- 
tract called  for  an  overissue.  Tbe  right  to 
cancel  a  subscriptloa  contract  for  capital 
stock  by  unanimous  consent  of  all  the  sub- 
scribers, when  rights  of  creditors  are  not  in- 
volved, Is  Mell  settled.  Helliwell,  Stocks  & 
Stockholders,  f  86;  Pacific  Fruit  Co.  v. 
Coon,  107  Cal.  447,  40  lac.  542;  Shelby 
County  By.  Co.  v.  Crow,  137  Mo.  App.  461, 
119  S.  W.  435;  Scottish  Security  Co.  v. 
Starks,  117  Ky.  609,  78  S.  W.  455.  In.  the 
text  of  Helliwell,  supra,  the  author  states 
the  law  thus:  "In  considering  the  question 
of  the  validity  of  an  attempted  release  of  a 
subscriber  by  the  corporation,  distinction 
must  be  drawn  between  the  cases  which  in- 
volve the  rights  of  creditors  and  those  which 
involve  the  rights  of  the  corporation  and 
its  members  only.  Where  the  rights  of  cred- 
itors are  not  involved,  the  corporation  acting 
with  the  unanimous  consent  of  its  mem- 
bers enjoys  the  right  to  enter  into  a  con- 
tract with  respect  to  its  shares  on  what- 
ever terms  it  may  deem  to  be  to  its  ad- 
vantage. It  may  therefore  permit  a  mem- 
ber to  withdraw  absolutely,  canceling  all 
claims  against  him  for  unpaid  portions  of 
the  subscription  price  of  his  shares,  and 
this,  too,  although  no  other  person  is  sub- 
stituted In  his  stead.  As  Indicated,  how- 
ever, to  such  action  on  the  part  of  the  cor- 
poration the  consent  of  the  other  stockhold- 
ers must  be  unanimous."  In  order  to  effect 
a  cancellation  or  abandonment  of  a  subscrip- 
tion contract,  it  Is  not  necessary  that  the 
agreement  to  cancel  be  express  or  formaL  1 
Cook  on  Corporations  (6th  Ed.)  {  169.  Un- 
der these  authorities,  the  attempted  cancella- 
tion or  abandonment  was  valid,  and  it  fol- 
lows that  the  subscription  of  Neilson  was 
not  for  an  overissue  of  stock.  It  was  a  bind- 
ing and  valid  contract  of  subscription. 

[3]  It  is  next  contended  that,  if  the  orig- 
inal subscription  were  canceled,  then  the 
total  amount  of  the  capital  stock  had  never 
been  subscribed  for,  and  for  tiiat  reason  Nel- 
son was  entitled  to  a  Judgment  against  the 
Insurance  company  for  a  sum  equal  In 
amount  to  tiie  judgment  against  him  in  fa- 
vor of  the  National  Realty  Company.  Many 
of  the  cases  cited  in  support  of  this  posi- 
tion are  cases  where  the  action  was  brought 
by  the  corporation  itself  upon  the  contract  of 
subscription,  and  no  rlgbts  of  creditors  were 
involved.  The  case  of  Denny  Hotel  Co.  v. 
Schram,  6  Wash.  134,  32  Pac:  1002,  S6  Am. 
St  Rep.  130,  Is  in  accord  with  the  other 
cases  cited.  It  was  there  held  that  a  cor- 
poration could  not  enforce  subscriptions  to 
its  capital  stock  until  the  fall  amount  of  the 
capital  stock  had  been  subscribed  for.  But, 
where  the  rights  of  creditors  are  Involved, 
a  different  rule  prevails.  In  the  case  of 
Cox,  Receiver,  ▼.  Dickie,  48  Wash.  264,  9% 
Pac.  623,  it  was  held  that  the  defense  that 
the  stock  of  the  corporation  had  not  been 
fully  subscribed  was  ineffectual  as  against 
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the  rights  of  the  creditors  of  the  corporation. 
It  was  there  said:  "The  first  five  of  these 
defenses  [one  of  them  being  no  full  subscrip- 
tion to  the  capital  stock  of  the  company] 
may  be  con^dered  together.  It  must  be  re- 
membered that  this  is  not  an  action  by  the 
corporation  to  enforce  the  collection  of  sub- 
scriptions for  stock  or  Its  contracts  with  its 
subscribers,  but  Is  an  action  brought  by  a  re- 
ceiver under  order  of  the  court  to  enforce 
such  subscriptions  for  the  benefit  of  cred- 
itors. As  between  the  corporation  Itself  and 
the  stockholders,  all  these  defenses  would 
probably  be  good,  but  as  between  the  stock- 
holders and  the  creditors  of  the  corporation 
another  rule  prevails."  It  is  urged  that  the 
cases  of  Elderkln  v.  Peterson,  8  Wash.  674, 
36  Pac.  1089,  and  Blrge  v.  Browning,  11 
"Wash.  249,  39  Pac.  643,  sustain  the  doctrine 
of  nonliability  of  the  subscriber  even  as 
against  the  rights  of  creditors,  unless  the 
full  amount  of  the  capital  stock  had  been 
subscribed;  but  these  cases,  in  so  far  as 
they  may  not  be  in  harmony  with  the  later 
case  of  Cox,  Receiver,  v.  Dickie,  supra,  are  in 
effect  overruled  by  that  case. 

[4]  It  Is  finally  contended  that  Neilson  is 
entitled  to  a  Judgment  against  the  pioneer 
Fire  Insurance  Company  for  the  difference 
between  the  par  value  of  the  stock  and  the 
total  amount  pttld.  The  par  value  was  $100 
per  share,  while  the  subscription  contract 
called  for  the  payment  of  $150  per  share. 
The  evidence  shows  that  Neilson  gave  the 
note  here  sued  upon  by  the  National  Realty 
Company  as  final  and  full  payment  of  the 
obligation  Incurred  by  the  subscription.  The 
note  was  by  the  fiscal  agent  of  the  insurance 
company  exchanged  for  bonds  In  the  Nation- 
al Realty  Company.  These  bonds  then  be- 
came a  part  of  the  assets  of  the  Pioneer 
Fire  Insnrance  Company.  To  give  Neilson 
a  Judgment  for  the  difference  between  the 
par  value  of  the  stock  and  the  subscription 
price  would  be  to  permit  a  stockholder  as 
eath  to  share  equally  with  the  creditors  In 
the  application  of  the  assets.  There  can  be 
no  question  but  that  the  rights  of  creditors 
In  the  assets  of  an  insolvent  corporation  are 
superior  to  those  of  the  stockholders. 

The  Judgment  will  be  afilrmed. 

MOUNT,  MORRIS,  BLUS,  and  FULLER- 
TON,   JJ.,  concur. 


BR^VDFORD  et  aL  v.  ADAMS  et  ox. 

(Sopreme  Court  of  Washington.     April  14, 
1913.) 

1.  Appeal  and  Kbrob  (§  1002*)— Verdict— 

Conclusiveness. 

A  verdict  on  conflicting  evidence,  rendered 
under  proper  instractions,  will  not  be  disturbed 
on  appeal.  . 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  S§  3935-3037;  Dec  Dig.  § 
10O2.»] 


2.  Fraud  (§  18*)— Mishephesentations— Mis- 
take. 

A  vendor,  who  undertakes  to  point  out  to 
the  purchaser  boundaries  of  the  laud,  must  do 
so  correctly ;  and  where  he  makes  an  honest 
mistake,  without  Intention  to  deceive,  the  pur- 
chaser, relying  on  the  representation,  may  re- 
cover the  damages  suatained. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig-  §§  3-5;  Dec.  Dig.  §  13.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  H.  A.  P.  Myers,  Judge. 

Action  by  Evallne  Bradford  and  another 
against  Charles  E.  Adams  and  wife.  From  a 
judgment  for  plaintiffs,  defendants  appeal. 
AflSrmed. 

Hughes,  McAlicken,  Dovell  &  Ramsey,  Otto 
B.  Rupp,  and  J.  B.  Joujon-Roche,  all  of 
Seattle,  for  appellants.  Hastings  &  Sted- 
mau,  of  Seattle,  for  respondents. 

MAIN,  J.  The  object  of  this  action  is  to 
recover  damages  for  fraud  and  deceit  al- 
leged to  have  been  practiced  In  the  sale  of 
land.  During  the  fall  of  the  year  1907  the 
defendants  were  the  owners  of  a  tract  of 
land  described  as  follows:  The  west  half  of 
the  northwest  quarter  of  section  10,  town- 
ship 22  north,  range  4  east,  W.  M.  This 
laud  lies  some  distance  south  of  the  city  of 
Seattle  and  about  1%  miles  west  of  O'Brien 
Station.  Se|>aratiug  the  White  river  valley. 
In  which  O'Brien  Station  Is,  and  the  table- 
land to  the  west,  there  is  a  bluff  approximate- 
ly 300  feet  in  height.  The  side  of  the  bluff, 
extending  from  the  valley  below  to  the  brow 
of  the  hill,  is  steep  and  precipitous,  broken 
by  ridges,  ravines,  and  guUeys.  The  table- 
laud  from  the  brow  of  the  hill  to  the  west 
Is  substantially  level.  The  northeast  corner 
of  the  land  above  described  is  approximately 
200  feet  over  the  brow  of  the  bill  to  the 
east,  and  the  southeast  corner  approximately 
500  feet.  Extending  north  and  south,  and 
about  75  feet  west  of  the  top  of  the  hill,  there 
Is  an  old  military  road.  Standing  in  this 
military  road,  where  It  crosses  the  north 
line  of  the  track  In  question,  there  Is  a  hub 
or  stake,  with  a  tack  In  the  top  thereof. 
The  level  land  to  the  west  of  the  brow  of 
the  hUl  Is  of  good  quality  and  valuable.  The 
land  extending  east  of  the  brow  of  the  hill 
Is  of  little  valHie.  Some  time  during  the 
month  of  Octol>er,  1907,  negotiations  looking 
to  the  purchase  of  the  land  by  the  plaintiffs 
were  begun,  and  on  October  18th  Lieslie 
Adams,  the  son  of  Charles  K  Adams,  one 
of  the  defendants,  took  the  plaintiffs  out  to 
show  them  the  laud  and  its  location.  The 
plaintiffs  claim,  and  their  evidence  is  to  the 
effect,  that  Leslie  Adams  on  this  date  rep- 
resented to  them  (1)  that  the  hub  or  stake 
above  referred  to  marked  the  northeast  cor- 
ner of  the  80-acre  tract;  (2)  that  the  east 
line  was  above  the  brow  of  the  hill,  except 
for  a  short  distance  at  the  southeast  corner; 
(3)  that  no  part  of  the  land  lay  east  of  the 
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top  of  the  hill,  except  not  to  exceed  3%  acres 
at  the  southeast  comer.  A  few  daya  later, 
and  on  November  4tb,  Charles  E.  Adams,  one 
of  the  defendants,  again  took  the  plaintiffs 
out  to  show  them  the  land.  Prior  to  start- 
ing out,  Adams  bad  arranged  with  a  Mr. 
Espy  to  meet  them  upon  the  land  and  assist 
in  pointing  out.  the  corners  and  boundaries. 
The  plaintiffs,  Adams,  and  Kspy  met  upon 
the  land.  The  plalntlfTs'  witnesses  testify 
that  substantially  the  same  statements  were 
made  to  them  on  this  occasion  as  to  the 
northeast  and  southeast  corners,  the  location 
of  the  east  line,  and  the  amount  of  land 
over  the  bluff  at  the  southeast  corner,  as 
that  made  to  them  by  Leslie  Adams  on  the 
previous  occasion.  The  witnesses  on  behalf 
of  the  defendants  deny  having  made  any  of 
the  representations  which  the  plaintiffs 
claimed.  The  plaintiffs  also  claim,  and  there 
Is  evidence  tending  to  show,  that  they  re- 
lied upon  the  representations,  that  they 
would  not  have  made  the  purchase,  but  for 
them,  and  that  they  had  no  knowledge  or 
other  means  of  knowing  the  location  of  the 
corners  and  boundaries.  The  plaintiCfs  pur- 
chased the  land  for  a  consideration  of  $10,- 
000,  and  on  November  14,  1907,  received  a 
conveyance  therefor.  Subsequent  thereto  the 
plaintiffs  caused  a  survey  of  the  land  to  be 
made,  and  for  the  first  time  ascertained  that 
the  stake  marking  the  northeast  corner  was 
approximately  200  feet  east  of  the  hill  and 
the  one  at  the  southeast  corner  approximate- 
ly 500  feet ;  that  there  was  east  of  the  brow 
of  the  hill  a  much  larger  portion  of  the 
80-acre  tract  than  3%  acres.  Suit  was 
brought  for  the  purpose  of  recovering  dam- 
ages on  account  of  the  misrepresentations  as 
to  the  stakes  and  boundaries.  The  cause 
was  tried  to  the  court  and  a  jury,  and  re- 
suited  in  a  verdict  for  the  plaintiffs  for  the 
sum  of  $525.  Motion  for  new  ti-ial  being 
made  and  overruled,  the  defendants  appeal. 

[1]  The  first  contention  of  the  appellants 
Is  that  there  is  no  evidence  to  sustain  the 
verdict  of  the  Jury.  But  an  examination  of 
the  record  discloses  that  upon  all  the  disput- 
ed questions  of  fact  the  evidence  was  direct- 
ly and  positively  conflicting.  It  was  there- 
fore a  question  for  the  Jury,  under  proper 
instructions,  to  determine  whether  or  not  the 
plaintiffs  had  been  defrauded.  It  is  also 
argued  that  the  court  instructed  the  Jury 
upon  matters  which  were  foreign  to  the  Is- 
tiues  and  the  evidence,  and  that  the  defend- 
ants were  prejudiced  thereby.  From  a  care- 
ful reading  of  the  Instructions  given  by  the 
trial  court,  there  does  not  appear  to  us  to 
be  any  substantial  basis  for  this  contention. 

[2]  The  appellants  specifically  complain  of 
the  Instructions  wherein  the  trial  court  told 
the  Jury  that,  if  they  found  the  misrepre- 
sentations as  to  comers  or  boundary  were 
made,  the  defendants  would  be  liable  in  dam- 
ages, even  though  made  honestly  and  with- 


out intention  to  deceive.  From  numerous 
decisions  of  this  court  It  has  become  the  set- 
tled doctrine  that  the  vendor,  when  he  un- 
dertakes to  point  out  lands  or  boundaries 
to  a  purchaser,  must  do  so  correctly.  He 
has  no  right  to  make  a  mistake,  except  un- 
der penalty  of  having  the  contract  rescinded 
or  responding  in  damages.  Hanson  v.  Tomp- 
kins, 2  Wash.  508,  27  Pac.  73 ;  Sears  v.  Stin- 
son,  3  Wash.  615,  29  Pac.  205;  Lawson  v. 
Vernon,  38  Wash.  422,  80  Pac.  559,  107  Am. 
St.  Rep.  880;  Freeman  ▼.  Gloyd,  43  Wash. 
607,  80  Pac  1051;  West  v.  Carter,  54  Wash. 
236,  103  Pac.  21,  In  Freeman  v.  Gloyd,  su- 
pra. It  is  said:  "Representations  Involving 
mere  matters  of  opinion  or  questions  of  judg- 
ment, as  much  within  the  knowledge  of  one 
party  as  the  other,  cannot  be  made  the  basis 
of  an  action  to  rescind  or  for  damages,  even 
when  not  in  accord  with  the  troth;  but  rep- 
resentations as  to  the  boundaries  of  land 
are  not  of  that  sort  Such  representations 
are  regarded  as  representations  of  fact,  and 
the  owner,  if  he  undertakes  to  point  out  the 
boundaries  at  all,  must  point  them  out  cor- 
rectly, under  penalty  of  responding  In  dam- 
ages or  to  an  action  of  rescission."  It  is 
argued  that  a  different  rule  was  announced 
In  Curtley  v.  Security  Savings  Society,  46 
Wash.  50,  89  Pac.  180;  but  that  case  is  based 
upon  a  wholly  different  state  of  facts,  and 
when  carefully  read  will  be  found  to  be  in 
harmony  with  the  view  above  expressed. 
The  Judgment  will  be  affirmed. 

MOUNT,  MORRIS,  and  FULLERTON,  JJ., 
concur. 


DAHLSTRUM  ▼.  BEARD  FRUIT  CO. 

(Supreme  Court  of  Washington.    April  14, 
1913.) 

1.  Tenanct  in  Common  (|  20*)— Acquisition 
OP  Tax  Title— Agency. 

Where  plaintiff's  cotenant  had  possession 
and  control  of  the  property  and  let  plain  LilT  be- 
lieve that  he  would  pay  the  taxes  as  previous- 
ly done,  upon  which  assurance  plaintiff  relied, 
such  cotenant  was  plaintiCTa  agent  for  the  pur- 
pose of  paying  taxes. 

[Ed.  Note. — ^For  other  cases,  gee  Tenancy  in 
Common,  Cent  Dig.   §§  60,   61;   Dec.   Dig.   { 

2.  Tenancy  in  Common  (§  20*)— Acquisition 
OF  Tax  Title. 

An  agent  cannot  take  advantage  of  his 
own  wrong  to  acquire  the  principal's  property, 
so  that  if  plaintiff's  cotenant,  who  was  her 
agent  for  paying  taxes  on  the  property  and  had 
previously  paid  the  taxes,  wrongfully,  without 
plaintiff's  knowledge,  permitted  the  taxes  to  be- 
come delinquent  and  had  the  land  purchased 
for  himself  at  the  tax  sale,  plaintiff  could  re- 
cover a  halt  interest  in  the  tract  so  purchased. 
[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent   Dig.   §§  00,   61;   Dec   Dig.  { 

Department  1.  Appeal  from  Superior 
Court,  Clarke  County;  H.  E.  McKenney, 
Judge. 
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Action  by  Clora  Markle  Dablstrnm  against 
the  Beard  Fruit  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Griffith  &  Letter,  of  Portland,  Or.,  for  ap- 
pellant Back,  Hall  &  Drowley,  of  Vancou- 
rer,  for  respondent 

MOUNT,  J.  Thla  action  waa  brought  to 
recover  an  undivided  one-half  Interest  In  a 
certain  tract  comprising  about  15  acres  of 
land  in  Clarke  county.  It  resulted  In  a 
Judgment  as  prayed  for  in  the  complaint 
The  defendant  has  appealed. 

The  land  in  question  was  purchased  in 
1890  by  George  B.  Markle,  P.  C.  Kauffman, 
and  S.  M.  Beard.  Title  was  taken  In  the 
name  of  S.  M.  Beard,  who  as  trustee  held 
the  title  for  the  parties  as  follows:  George 
B.  Markle,  an  undivided  one-half  interest; 
P.  G.  Kauffman  and  S.  M.  Beard,  each  in 
undivided  one-fourth  Interest  Beard  held 
possession  and  had  the  management  of  the 
land.  In  1894,  at  the  request  of  George  B. 
Markle,  his  Interest  was  conveyed  by  Mr. 
Beard  to  Clora  A.  Markle,  the  plaUitUC  In 
this  action,  and  the  trust  agreement  was 
canceled.  Clora  A.  Markle  was  a  nonres- 
ident of  this  state  at  that  time  and  still  Is 
such  nonresident.  She  relied  upon  Mr. 
Beard  to  care  for  the  property,  which  he  did 
by  retaining  the  management  thereof,  paying 
taxes,  etc.  In  1896  Beard  conveyed  his  in- 
terest in  the  land  to  the  Commercial  Bank  of 
Vancouver,  of  which  bank  he  was  the  man- 
ager and  principal  owner.  Mr.  Kauffman 
about  the  same  time  conveyed  his  Interest 
to  the  bank.  In  1895  and  1896  the  undivid- 
ed half  Interest  of  the  plaintiff  was  assessed 
In  her  name,  and  the  taxes  for  those  years 
were  not  paid.  The  plaintiff  relied  upon  Mr. 
Beard  to  pay  these  taxes.  The  taxes  became 
delinquent,  and  a  certificate  of  delinquency 
was  Issued  to  one  H.  W.  Arnold.  Mr.  Beard 
soon  afterwards  purchased  this  certificate  of 
delinquency,  and  had  the  same  assigned  to 
his  niece  Mary  E.  Beard  without  notice  to 
the  plaintiff.  This  niece  subsequently  as- 
signed the  certificate  of  delinquency  to  one 
W.  Ia  Gray,  who  brought  a  suit  to  foreclose 
the  certificate.  A  default  judgment  was  en- 
tered, and  the  property  sold  to  said  Gray 
on  April  10,  1901.  In  November,  1901,  the 
Commercial  Bank  of  Vancouver  conveyed  its 
interest  to  Gray.  In  December,  1901,  Gray 
conveyed  to  defendant,  Beard  Fruit  Compa- 
ny. S.  M.  Beard  was  the  uncle  of  Mary  E. 
Beard,  who  was  married  to  W.  L.  Gray.  Mr. 
Beard  was  the  manager  of  the  Commercial 
Bank  of  Vancouver  and  also  of  the  Beard 
Fruit  Company.  In  October,  1909,  soon  after 
learning  of  the  tax  foreclosure  and  of  the 
transfers  as  above  stated,  the  plaintiff  brought 
this  action.  The  complaint  Is  based  upon 
the  theory  that,  at  the  time  the  taxes  became 
delinquent,  plaintiff  and  S.  M.  Beard  were 
tenants  in  common ;  that  Beard  had  the 
care  and  management  of  the  premises  and 


was  charged  with  the  duty  of  paying  the  tax- 
es; that  he  permitted  the  taxes  to  become 
delinquent  without  notice  to  the  plaintiff; 
and  that  he  directed  and  controlled  the  pro- 
ceedings resulting  in  the  foreclosure  of  the 
tax  certificate  and  the  conveyance  to  defend- 
ant tor  the  purpose  of  defrauding  the  plain- 
tiff. The  answer  denies  aU  these  allegations, 
pleads  the  title  in  the  defendant  and  laches 
in  bringing  the  action.  A  trial  resulted  in 
findings  which  are  abundantly  supported  by 
the  evidence,  to  the  effect  that  the  plaintiff 
has  at  all  times  named  herein  been  a  resi- 
dent of  Pennsylvania;  that  when  she  ac- 
quired her  interest,  S.  M.  Beard  owned  an 
undivided  interest  and  was  In  charge  of  the 
property,  caring  for  the  same  for  his  coten- 
auts ;  that  he  led  plaintiff  to  believe  that  he 
would  thereafter  pay  the  taxes  thereon; 
that  he  permitted  the  taxes  to  l)ecome  delin* 
quent  without  notice  to  the  plaintiff  In  order 
to  acquire  title  to  her  Interest;  that  all  the 
proceedings  leading  up  to  the  tax  sale  and 
subsequent  conveyance  to  defendant  were  in- 
stigated and  controlled  by  S.  Mi  Beard,  and 
the  transfer  to  third  parties  was  with  notice 
and  knowledge  of  such  third  parties  of  the 
purposes  of  said  Beard  to  defraud  plaintiff 
of  her  interest  In  the  property;  that  the 
rents  and  Income  of  the  proper^  have  been 
collected  by  S.  M.  Beard  and  the  Beard 
Fruit  Company  from  the  time  of  the  original 
purchase;  and  that  the  rental  value  of  the 
property  has  been  in  excess  of  the  taxes. 

The  point  made  by  the  appellants  upon 
this  appeal  is  that  the  plaintiff  had  an  agent 
at  Por  nnd.  Or.,  who  was  authorized  to  look 
after  this  property,  and  because  the  prop- 
erty was  assessed  directly  to  the  plaintiff, 
it  became  her  duty  to  pay  the  taxes.  Con- 
ceding the  general  rule  that  one  cotenant 
cannot  acquire  title  of  another  by  purchase 
at  tax  sale,  it  is  argued  the  rule  does  not 
apply  in  this  case,  and  many  authorities  are 
cited  to  the  effect  that  the  rule  does  not  ap- 
ply where  the  relation  of  cotenancy  has  ter- 
minated, or  where  the  interests  were  ac- 
quired under  different  Instruments  and  at 
different  times,  or  where  the  land  has  been 
assessed  in  the  names  of  the  respective  own- 
ers. These  rules  do  not  in  our  opinion  ap- 
ply to  this  case.  It  is  true  that  plaintiff  had 
an  agent  by  the  name  of  Glohessy,  residing 
at  Portland,  Or.,  who  was  authorized  to  look 
after  her  property  in  this  state  and  pay  the 
taxes  thereon.  But  this  agent  did  not  have 
possession  of  this  piece  of  property  or  con- 
trol over  it 

[1  ]  Mr.  Beard,  the  plaintiff's  cotenant  had 
possession  and  control  of  the  property.  Not 
only  that  but  he  had  led  the  plaintiff  to  be- 
lieve that  he  would  pay  the  taxes  as  he  had 
theretofore  done,  and  she  relied  upon  that 
belief.  Mr.  Beard  was  therefore  her  agent 
for  that  purpose,  and  plaintiff  bad  no  notice 
that  the  taxes  were  delinquent  or  that  any 
proceedings  were  being  taken  against  the 
land  to  enforce  payment 
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[2]  It  is  plain  that  an  agent  cannot  take 
advantage  of  bis  own  default  or  wrong  and 
thereby  acquire  the  property  of  his  principal, 
or,  as  was  said  in  Finch  t.  Noble,  49  Wash. 
578,  96  Pac.  3,  126  Am.  St.  Kep.  880,  quoting 
from  Moss  t.  Shear,  25  Cal.  38,  85  Am.  Dec. 
94:  "If  the  defendant  was  under  any  legal 
or  moral  obligation  to  pay  the  taxes,  be 
could  not,  by  neglecting  to  pay  the  same  and 
allowing  the  land  to  be  sold  In  consequence 
of  such  negligence,  add  to  or  strengthen  his 
title  by  purchasing  at  the  sale  himself,  or 
by  Bnbsequently  buying  from  a  stranger  who 
purchased  at  the  sale.  Otherwise,  he  would 
be  allowed  to  gain  an  advantage  from  his 
own  fraud  or  negligence  In  failing  to  pay  the 
taxes.  This  the  law  does  not  permit,  either 
directly  or  indirectly."  This  rule  Is  funda- 
mental and  applies  In  all  Its  vigor  to  the 
facts  found  in  this  case.  It  Is  unnecessary 
to  Cite  other  authorities,  which  may  be  found 
in  abundance. 

There  is  no  merit  in  the  contention  that 
the  plaintiff  is  guilty  of  laches.  The  stat- 
ute of  limitations  had  not  run,  and  there  has 
been  no  clutuged  condition.  The  rental  of 
the  property  has  been  more  than  sufficient 
to  pay  the  taxes. 

The  judgment  is  therefore  right  and  must 
be  affirmed. 

CROW,  C.  J.,  and  GOSE;  PARKEK,  and 
CHADWICK,  JJ.,  concur. 


STATE  T.  PACIFIC  AMERICAN  FISH- 
ERIES. 

(Supreme  Court  of  Washington.     April  16, 
1913.) 

1.  Masteb  and  Servant  (f  13*)  —  Regula- 
tion OF  HouBS  OF  EiiPLoriiENT— Statutes 
—Construction. 

I^aws  1911,  c.  37,  entitled  "An  act  to  regu- 
late end  limit  the  hours  of  employment  of  fe- 
males in  any  mechanical  or  mercantile  estab- 
lishment *  *  *  except  establishments  engag- 
ed in  *  •  •  canning  *  •  •  perishable  ar- 
ticles," and  providing  that  no  female  shall  be 
employed  in  any  mechanical  or  mercantile  es- 
tablishment more  than  eight  hours  a  day,  ex- 
cept in  harvesting,  packing,  or  canning  fruit 
or  vegetables  or  in  canning  fish,  does  not  ex- 
empt an  establishment  engaged  in  canning  fish, 
and  an  employ^  in  the  establishment,  not  can- 
ninK  fish,  is  within  the  protection  of  the  act. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f  14;  Dec.  Dig.  $  13.*] 

2.  Statutes  (J  211*)— Constbuction— Legib- 
LATivE  Intent. 

Tlie  court,  in  construing  a  statute,  must 
ascertain  the  legislative  intent,  and  to  do  so  the 
title  uf  the  statute  may  be  considered. 

(Ed.    Note. — For   other    cases,    see    Statutes, 
Cent.  Dig.  §  288;  Dec.  IMg.  §  211.*] 

.S.  Cbiminai,  Law  (S  1159*)— Evidence— Suf- 
ficiency, 

A  verdict  sustained  by  any  evidence  will 

not  be  disturbed  on  appeal,  though  the  evidence 

!8  not  of  the  most  convincins;  Icind. 
(Ed.    Note. — For   other   cases,    see    Criminal 

I.AW.   Cent.    Dig,   i$   3074-3083;   Dec   Dig.   $ 

1159.*] 


4.  Masteb  and  Servant  ({  IS*)-— Tbial— Iir- 
btbuctions  —  Pbkjddiciai.  Ebbob  —  "Can- 
ning Fish." 

An  instruction  on  the  issue  whether  the 
lacquering  of  cans  containing  canned  salmon  is 
a  part  of  the  canning  of  salmon  within  l^ws 
1911,  c.  87,  prohibiting  the  employment  of  fe- 
males in  mechanical  establishments  for  more 
than  eight  hours  per  day,  except  females  em- 
ployed in  canning  fish,  that  if  the  lacquering 
was  not  a  part  of  the  canning,  but  the  i)rM-t-ss 
of  canning  was  completed  without  it,  and  if  the 
lacquering  was  done  after  the  canning  to  pre- 
vent the  cans  from  decaying  and  to  preserve 
the  cans  during  the  consumption  of  the  salmon, 
and  if  it  was  not  necessary  to  preserve  tlie 
cans  by  lacquering,  and  if  the  lacquering  could 
have  been  done  after  the  canning  in  the  usual 
course  of  business  by  the  employment  of  fe- 
males for  not  more  than  eight  hours  per  day, 
the  jury  must  find  the  employer  guilty  is  sum- 
ciently  favorable  to  accused  and  he  may  not 
complain  thereof. 

[Ed.  Note. — For  other  cases,  see  Master  and 
SeJvant  Dec.  Dig.  i  18.*] 

5.  CsunNAL  Law  (|  730*)— Misconduct  or 
Pbosbcutino  Attobney— Instbuctions. 

Where  the  court,  on  objection  to  improper 
argument  of  the  prosecuting  attorney,  specifi- 
cally charged  the  jury  to  disregard  the  argu- 
ment, which  was  not  borne  out  by  the  endence. 
and  the  prejudicial  effect  of  the  argument  could 
be  removed  by  the  action  of  the  trial  court,  the 
improper  argument  was  not  ground  for  reversal. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1693 ;  Dec.  Dig.  §  730. *] 

Mount  and  Morris,  JJ.,  dissenting. 

Department  2.  Appeal  from  Sui)erlor 
Court,  Whatcom  County;  Ed.  B.  Ilardlu, 
Judge. 

The  Pacific  American  Fisheries  Coiupan.v 
was  convicted  of  crime,  and  it  appeaU.  Af- 
firmed. 

Kerr  tc  McCord,  of  Seattle,  for  aptiellant. 
Franic  W.  Bixby  and  Howard  C.  Thompson, 
both  of  Belllngham,  for  the  State. 

MAIN,  J.  The  defendant  was  charged 
by  information  with  employing  a  female  per- 
son for  more  than  eight  hours  in  one  day. 
The  information,  so  far  as  material  to  the 
present  Inquiry,  is  as  follows:  "Then  and 
there,  being  on  or  about  October  20.  1911, 
the  said  defendant.  Pacific  American  Fisher- 
ies, a  corporation,  did  then  and  there  will- 
fully and  unlawfully  employ  a  female,  to  wit. 
Mrs.  B.  B.  Scrlmscher,  for  more  than  8  hours 
out  of  the  24  hours  of  said  20th  day  of  Oc- 
tober, 1911,  to  wit,  for  a  period  of  10  consec- 
utive hours,  save  and  except  one  hour  in- 
termission between  12  and  1^  o'clock  of  said 
day.  The  said  female,  Mrs.  H  B.  Scrim.scher, 
lielng  employed  in  the  lacquering  department 
of  the  cannery  of  said  corporation;  the  saUl 
eniployineut  not  being  In  harvesting,  pack- 
ing, curing,  canning  or  drying  any  variety  of 
perishable  fruit  or  vegetable,  nor  In  cnnnluR 
Hsh  or  sliellfl.sh.  The  said  lacquering  con- 
sisting of  immersing  In  a  tank  of  fluid,  cnlleil 
'lacquer,'  of  the  sealed  can  of  salmon."  To 
tliLs  inforniatlou  the  defendant  Interixtsed  a 
demurrer,  which  was  overruled.    In  due  time 
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the  cause  came  on  for  trial  TSefiire  the  court 
and  a  Jury.  It  appears  that  for  the  season  of 
1911  the  defendant  began  its  canning  ojftera- 
tlons  on  the  11th  day  of  June.  The  proceaa 
employed  In  the  cannery  wa»  briefly- as  fol- 
lows: The  fish  irere  first  prepared  and  placed 
In  cans.'  The  cans  th^  passed  through  the 
topping  machine.  From  this  machine  tiiey 
went  to  the  soldering  machine,  after  which 
they  were  Immersed  In  water.  If  the  cans 
did  not  develop  any  leaks,  they  were  passed 
along  and  Into  a  steam  vat  or  letort  and 
cooked.  Following  this,  the  canti  were  punc- 
tured for  the  purpose  of  allowing  gas  giener- 
ated  in  the  cooking  process  to  escape.  After 
the  steam  had  escaped,  the  cans  were  a^la 
soldered,  after  which  they  were  immersed  In 
a  strong  solution  of  lye,  for  the  purpose  of 
cleansing  from  an  oU  or  aeid.  The  cans  were 
then  scattered  about  on  the  floor  of  the  can- 
nery to  cool.  After  drying,  they  wer«  again 
tested  for  leaks.  They  were  then  placed  in 
the  warehouse,  where  they  were  lacquered. 
By  lacqnering  Is  meant  the  dipping  of  fbe 
cans  In  a  certain  solution  fOr  the  purpose  of 
preserring  them  from  leaks  and  preventing 
rust  The  lacqnering  takes  place  after  the 
can  la  filled,  cooked,  and  sealed.  As  above 
stated,  the  canning  operations  of  the  defend- 
ant for  the  season  of  1911  began  on  the  11th 
day  of  June.  Following  this,  the  cans,  as 
they  were  filled,  cooked,  and  sealed,  were 
placed  In  the  warehouse  where  they  remain- 
ed until  the  8th  day  of  September,  1911, 
when  the  lacquering  was  begun.  The  lac> 
f uerlng  of  the  cans  continued  from  the  8th 
day  of  September,  1911,  until  approximately 
the  8th  day  of  the  following  December.  As 
shown  by  the  charging  part  of  the  Informa- 
tion, one  Mrs.  E.  B.  Scrlmscher  was  on  the 
20tJ»  day  of  October,  1911,  employed  in  la«>- 
quering  the  cans  for  a  period  of  more  than 
dgbt  hours  In  one  day.  Dnrlng  the  progress 
of  the  trial,  counsel  for  the  defendant  re- 
peatedly objected  to  statements  made  by  the 
prosecntlng  attorney  to  and  In  the  presence 
of  the  Jury,  for  the  reason  that  the  state- 
ments complained  of  were  dehors  the  record. 
As  occasion  required,  the  trial  court  promptly 
and  8i)eciflcally  Instructed  the  Jury  to  disre- 
gard the  statements  not  supported  by  tiie 
evidence.  The  trial  resulted  In  a  verdict  of 
guilty.  Motion  for  a  new  trial  being  season- 
ably made  and  o-rerray^,  the  defendant  ap- 
peals. 

The  questions  here  to  be  determined  are: 
(1)  Does  the  Information  charge  a  crime?  (!2) 
If  It  does,  did  the  court  err  in  dubnitttlng  to 
the  Jury  the  question  as  to  whether  or  not  the 
lacquering  was  a  part  of  the  process  of 
canning  fish,  as  used  by  the  defendant  at  the 
time  charged  in  the  information?  (S)  Did 
the  trial  court  commit  prejudicial  error  In  Its 
Instmctions  to  the  Jury?  And  (4)  was  ap- 
pellant prejudiced  b/  the  statements  of  the 
prosecuting  attorney? 


El,  2]  L  The  questloB  u  to  whether  or  qat 
the  information  charges  a  crime  involves  the 
the  construction  of  chapter  87  of  the  lisws 
of  1911,  known  as  the  "Women's  Eight  Hour 
Law  "  The  title  of  the  act  and  section  1  are 
Aa  follows: 

"An  act  to  regulate  and  limit  the'  hours  of 
employment  of  females  In  any  mechanical 
or  mercantile  establishment,  laundry, 
hotel  or  restaurant;  except  establish- 
ments engaged  in  harvesting,  packing,  cur- 
ing, canning  or  drying  certain  perishable 
articles  and  providing  a  saving  clause  as 
to  such  exception ;  to  provide  for  its'  en- 
forcement and  a  penalty  for  its  viola- 
tion. 

"Section  L  No  female  shall  be  employed  In 
jtny  mechanical  or  mercantile  establishment, 
lanndry,  hotel  or  restaurant  in  this  state, 
more  than  eight  hours  during  any  day.  The 
hours  of  work  may  be  so  arrapged  as  to  per- 
mit the  employment  of  females  at  any  time 
so  that  they  shall  not  work  more  than  eight 
hours  during  the  twenty-four:  Provided,  how- 
ever, that  the  provisions  of  this  section  in  re- 
lation to  the  bc|urs  of  employment  shall  not 
apply  to,  nor  affect,  females  employed  in 
harvesting,  packing,  curing,  canning  or  dry- 
ing any  variety  of  perishable  fruit  or  vege- 
table, nor  to  females  employed  in  canning 
fish  or  Bhellflah.  If  It  shall  be  adjudicated 
that  the  foregoing  proviso  and  exception  shall 
be  onconatitutional  and  Invalid  for  any  rea- 
son, and  adjudication  of  invalidity  of  said 
proviso  or  of  any  part  of  this  act  shall  not 
affect  the  validity  of  the  act  as  a  whole  or 
any  other  part  thereof." 

From  an  examination  of  the  title,  it  ap- 
pears that  a  saving  clause  will  be  found  in 
the  act  limiting  its  general  scope  or  opera- 
tion. Looking  to  the  body  of  the  act,  as  con- 
tained in  section  1,  we  find  It  provides  that 
"no  female  shall  be  employed  In  any  meckan- 
ical  or  mercantile  establishment  *  •  • 
more  than  eight  hours  during  any  day." 
Then  follows  the  proviso  which  la:  "That 
the  provisions  of  this  section  •  *  •  shall 
not  apply  to  nor  affect  females  employed  in 
canning  fish  or  shellfish."  The  argument  Is 
made  that  the  proviso  excepts  establishments 
from  the  operation  of  the  statute  which  are 
engaged  in  the  canning  of  fish,  whether  or 
not  this'  contention  Is  correct  must  be  deter- 
mined from  the  language  used.  The  end  of  all 
statutory  interpretation  Is  to  ascertain  the 
legislative  Intent,  and,  when  the  legislative 
intent  is  to  be  determined,  the  title  of  the  act 
is  a  proper  subject  for  consideration.  In 
State  ex  rel.  Swan  y.  Taylor,  21  Wash.  672, 
69  Pac.  489,  It  is  said:  "The  end  of  all  in- 
terpretation is  to  ascertain  the  legislative  in- 
tent, and,  in  the  ascertainment  of  it,  the  title 
which  has  been  given  to  an  enactment  is  al- 
ways a  proper  subject  for  consideration." 
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The  tlOe  of  tbe  act  In  question  does  not 
show  a  legislative  intent  absolute  to  exempt 
establishments  engaged  In  the  canning  of  fish. 
The  title  itself  refers  to  a  saving  clause  as  to 
the  exception.  It  follows  that  the  saving 
clause  In  the  body  of  the  act  must  determine 
the  scope  of  the  exemption.  This  proviso  by 
its  language  does  not  exempt,  from  the  eight- 
hour  restriction,  establishments  engaged  In 
canning  fish,  but  It  does  exempt  females  em- 
ployed in  tbe  canning  of  fish.  The  statute 
unquestionably  was  passed  In  the  Interest  of 
females  employed  in  tbe  establishments  men- 
tioned. The  limitation  as  to  Its  operation 
contained  in  the  proviso  was  for  tbe  pur- 
pose of  permitting  females  to  labor  more 
than  eight  hours  in  one  da^  when  engaged 
in  preserving  the  perishable  products  therein 
mentioned.  If  female  labor  is  employed  In 
canning  fish,  It  comes  within  the  exemption 
in  the  statute;  but  If  employed  In  establish- 
ments engaged  in  canning  fish,  but  not  In 
the  canning  of  fish,  then  such  labor  does  not 
come  within  the  exemption.  Applying  this 
rule  to  the  information  charging  the  defend- 
ant with  employing  a  fer^iale  more  than  eight 
hours  In  one  day,  It  charges  a  crime  within 
the  meaning  of  the  statute. 

[3]  2.  The  trial  court  submitted  to  the 
jury  the  question  of  fact  as  to  whether  Mrs. 
E..B.  Scrimscher  on  the  20th  day  of  October, 
while  engaged  in  lacquering  tbe  cans,  was 
employed  in  canning  fish,  as  the  process  was 
then  used  by  the  defendant.  In  other  words, 
submitted  to  the  Jury  the  question  whether 
or  not  lacquering  was  a  part  of  the  canning. 
It  is  vigorously  tontended  that  there  Is  no 
evidence  in  the  record  showing,  or  tending  to 
show,  that  the  lacquering  was  not  a  part  of 
the  canning,  but .  that  the  undisputed  evi- 
dence shows  that  a  person  employed  in  lac- 
quering the  cans  was  engaged  in  canning 
flsh.  Without  setting  out  in  detail  t^e  evi- 
dence upon  this  question,  It  may  be  said  that, 
while  the  evidence  tending  to  show  that  lac- 
quering was  not  a  part  of  the  canning  may 
not  be  of  the  most  convincing  character,  yet 
there  is  sufticient  evidence  to  raise  a  question 
of  fact  for  the  Jury  to  pass  upon.  As  was 
said  in  State  v.  Ripley,  32  Wash.  184,  72  Pac. 
1036:  "This  court  has  heretofore  announced 
that  It  will  not  disturb  verdicts  of  this  char- 
acter, on  the  ground  of  alleged  Insufficiency 
of  evidence,  where  there  is  evidence  to  sup- 
port the  verdict,  although  it  may  not  be  of 
the  most  convincing  kind." 

[4]  3.  After  submitting  to  the  Jury  the 
question  whether  tbe  lacquering  was  a  part 
of  the  canning,  as  the  process  was  then  em- 
ployed by  the  appellant,  and  directing  tbe 
jury  to  find  the  appellant  not  guilty  unless 
they  found  from  the  evidence  that  the  lac- 
quering was  not  a  part  of  the  canning,  tbe 
trial  court  gave  an  instruction  as  follows: 
"If  you  find  from  the  evidence,  beyond  a  rea- 
wmable   doubt,   that   the   lacquering   of   the 


cans  containing  the  canned  salmon,  done  at 
defendant's  cannery  at  tbe  time  charged  in 
the  Information,  was  not  a  part  of  tbe  can- 
ning of  the  salmon  then  canned  there,  that 
the  process  of  canning  the  salmon  tliea  em- 
ployed by  defendant  was  complete  without 
the  lacquering,  but  that  the  lacquering  of  tbe 
cans  containing  the  canned  salmon  was  done 
after  the  canning  to  prevent  the  cans  from 
tarniabing  or  rusting  or  decaying  and  to  pre- 
serve the  cans  during  the  time  reasonably  re- 
quired for  the  disposition  and  consumption  of 
the  salmon  contained  in  same,  when  dispos- 
ed of  In  the  ordinary  and  usual  manner  in 
which  canned  salmon  is  sold  on  the  market, 
and  by  which  It  reaches  tbe  consumer,  and 
you  further  find  from  tbe  evidence,  beyond  a 
reasonable  doubt,  that  it  was  not  necessary 
to  so  preserve  the  cans  containing  the  canned 
salmon  canned  by  the  process  employed  by 
the  defendant  that  the  same  should  be  lac- 
quered immediately  after  the  flsb  were  seal- 
ed therein-,  but  that  under  all  of  the  condl- 
tioua  then  existing,  as  you  may  find  the  same 
to'  have  then  existed,  from  all  the  evidence, 
tbe  lacquering  could  have  been  done  there- 
after in  the  usual  course  of  business  by  the 
employmept  of  females  in  doing  the  same  for 
not  more  than  ^gbt  hours  per  day,  or  by 
other  labor  as  might  suit  the  pleasure  of  tbe 
defendant,  in  such  time  as  would  have  safely 
preserved  the  cansi  from  damage  by  reason 
of  tarnishing  or  rusting,  then  and  in  such 
case  you  would  find  the  defendant  guilty  as 
charged."  This  taistruction  is  based  upon 
the  hypothesis  that  the  jury  should  find  that  . 
tbe  lacquering  was  not  a  part  of  the  canning, 
and  after  telling  the  Jury  that  if  they  should 
find  that  the  lacquering  was  not  a  part  of 
the  canning,  and  if  they,  should  find  certain  . 
other  things  specified  in  the  instruction,  then  ' 
they  should  find  the  defendant  guilty.  While 
this  instruction  goes  further  than  is  neces- 
sary In  embodying  elements  necessary  for  tbe. 
jury  to  find  before  they  could  find  the  de- . 
fendant  guilty,  it  is  more  favorable  to  tbe 
defendant  than  it  would  be  had  the  irrele- 
vant matter  been  eliminated.  The  giving  of 
It  was  not  prejudicial  as  against  tbe  appel- 
lant 

[t]  4.  Finally,  It  is  urged  that  the  prose- 
cuting attorney,  during  the  trial,  and  In  the 
presence  of  tbe  jury,  was  guilty  of  miscon- 
duct in  making  statements  not  sustained  by. 
the  evidence.  While  the  traveling  outside  of 
the  record  on  the  part  of  counsel  is  always  to 
be  condemned,  it  does  not  necessarily  follo\y 
that  to  do  so  is  .always  prejudicial  error. 
Tbe  record  shows  ttiat,  when  complaiut  was 
made  of  the  conduct  of  the  prosecuting  ofilcer 
by  counsel  for  the  defendant,  the  trial  court 
promptly  and  speclflcally  instructed  tbe  Jury . 
to  disregard  the  statements  which  were  not 
borne  out  by  the  evidence.  The  statements 
complained  of  were  not  of  that  flagrant  char- 
acter which  would  bring  to  the  fninds  of  the 
JHiry  matters,  the  prejudicial  effect  of  which 
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could  not  be  reiiiOTed  by  the  promptltnde  of 

the  trial  court 

,    Tbe  Judgment  will  therefore  be  afflrmed. 

EIiLIS  and  FTJLLERTON,  JJ^  concur. 

MOUNT  and  MORRIS,  JJ.  It  to  our  opin- 
ion that  tbe  lacquering  of  cans  la  as  much  a 
part  of  canning  flsh  as  soldering  or  putting 
fish  Into  the  cans.  Ibe  act  expressly  excepts 
such  employment.    We  therefore  dissent 


C73  Wash.  75) 
SUTHEULAND  &  BREWER  ▼.  LEWIS 
RIVER  BOOM  &  LOGGING  CO. 

(Sopreme  Court  of  Washington.    April  16, 
1913.) 

1.  Logs  ahd  Looqino  (8  lO*)— ^ooms— Nbq- 
uoENCB— Evidence. 

Where  the  issue  was  whether  one  contract- 
ing to  drive  logs  and  deliver  tbem  in  his  boom 
was  negligent  in  failing  to  properly  construct, 
m.-iintain,  and  operate  the  bourn,  evideuce  tliat 
tbe  boom  was  not  properly  constructed  and  was 
of  insufficient  strength  to  securely  retain  the 
logs,  and  that  tbe  boom  broke  and  the  logs  es- 
caped, was  admissible. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  H  00-52 ;  Dec.  Dig.  i  19.*] 

2.  Affbai.   and   Bsbob   ({  1002*)— ViBDICT— 
Rkview. 

It  is  within  the  province  of  the  jory  to 
Pftsa  Upon  the  credibility  of  the  witnesses  and 
to  weigh  conflicting  evidence  and  determine  the 
damages  sustained  by  plaintiff;  and  a  verdict 
within  the  issues  and  evidence,  rendered  under 
proper  instructions,  will  not  be  diataxbed  on  ap- 
peaL 

[Ed.  Note, — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |§  3935-3037;  Dec.  Cig.  i 
1002.*] 

Department  1,  Appeal  from  Superior 
Court,  Cowlitz  County;  H.  E.  McKenney, 
Judga 

Action  by  Sutherland  &  Brewer,  copart- 
ners consisting  of  T.  D.  Sutherland  and  an- 
other, against  tbe  Lewis  River  Boom  &  Log- 
ging Company.  E^om  a  judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

Miller,  Crass  &  Wllldnson,  of  Vancouver, 
for  appellant  W.  G.  Drowley,  of  Vancou- 
ver, and  R.  Sleight,  of  Portland,  Or.,  for 
respondents. 

PER  CORTAM.  Action  by  Sutherland  & 
Brewer  lA)gglng  Company,  a  copartnership 
consisting  of  T.  D.  Sutherland  and  W.  D. 
Brewer,  against  tbe  Lbwls  River  Boom  ft 
Logging  Company,  i  corporation,  to  recover 
damages  for  loss  of  logs.  From  a  verdict 
and  judgment  for  $4,737.60  in  plalntifBB'  fa- 
Tor,  the  defendant  has  appealed. 

Respondents  are  engaged  In  cutting  timber 
Into  logs  and  procuring  them  to  be  driven  to 
market  Appellant  Is  a  public  service  cor- 
poration, organized '  under  tbe  laws  of  this 
state,  for  the  purpose  of  clearing  the  North 
fork  of  Lewis  river,  in  Cowlitz  county,  and 
driving,  saclclng,  sorting,  rafting,  and  boom- 


ing logs  and  other  timber  products.  On 
September  14,  1908,  appellant  and  respond- 
Mits  entered  Into  a  written  contract,  wbere- 
by  appellant,  for  a  stipulated  consideration, 
agreed  to  sack  and  drive  all  logs  then  in 
Lewis  river  owned  by  the  respondents,  or 
which  respondents  might  place  in  tbe  river 
prior  to  November  15,  1908,  and  by  August 
1,  1909,  deliver  tbe  same  In  appellant's  boom 
at  the  mouth  of  the  river.  By  the  contract 
It  was  further  stipulated  and  agreed  that  if 
respondents  should  place  additional  logs  in 
the  river  after  November  15,  190S,  they 
were  to  be  marked  with  a  different  brand 
from  those  placed  in  the  river  prior  to  that 
date.  Respondents  alleged  that  in  pursuance 
to  this  contract  they  placed  a  large  quantity 
of  logs  In  the  river  prior  to  November  15, 
1908,  marked  with  a  foot  as  a  brand,  and 
that  such  togs  were  known  as  the  "foot 
logs";  that  they  placed  in  the  river  after 
November  15,  1908,  additional  logs,  marked 
"7  UP"  as  a  brand,  and  that  such  logs  were 
known  as  the  "seven  up  logs" ;  that  by  rea- 
son of  appellant's  failure  to  properly  con- 
struct and  maintain  its  boom,  and  also  by 
reason  of  its  negligence  in  falling  to  have  a 
sufficient  number  of  employes  to  drive  tbe 
logs  at  proper  seasons  of  the  year,  the  boom 
broke,  and  respondents'  logs .  were  thereby 
permitted  to  escape  and  be  lost;  that  only 
a  small  portion  of  them  were  recovered ;  and 
that  respondents  were  thereby  damaged. 

Appellant  denied  negligence  upon  Its  part, 
alleged  that  the  logs  were  proi>erly  driven  to 
its  boom,  where  they  were  held  ready  for 
rafting;  that  respondents  were  to  furnish 
appellant  with  boom  sticks  and  swifters  to 
be  used  In  rafting  the  logs,  which  respond- 
ents, aft«r  repeated  demands,  neglected  to 
do;  that  as  a  result  a  delay  occurred  in 
rafting  the  logs,  until  an  unusual  flood  of 
high  water  brought  a  large  quantity  of  logs 
and  other  timber  products  down  the  river; 
that  by  reason  of  respondents'  failure  to 
furnish  boom  stlcl^s  and  swlfters  to  properly 
raft  their  logs,  and  by  reason  of  the  extreme 
high  water  and  the  unusual  quantities  of 
timber  products  coming  down  the  stream,  the 
boom  broke;  that  had  It  not  been  for  re- 
spondents' logs  stored  in  the  boom,  and 
which  had  remained  for  a  long  time  after 
they  should  have  been  rafted,  the  boom 
would  not  have  broken,  as  It  was  safely  con- 
structed and  of  ample  strength  to  hold  tim- 
ber products  ordinarily  carried  by  the  floods; 
that  many  of  respondents'  logs  which  thus 
escaped  were  recovered  by  respondents  and 
not  accounted  for  by  them  to  tbe  appellant 
while  others  were  recovered  by  employes  of 
tbe  appellant  and  accounted  for  to  respond- 
ents. Appellant  by  counterclaim,  demanded 
judgment  for  unpaid  driving  and  booming 
charges  alleged  to  bp  due  from  respondents. 

[1]  The  Issues  presented  are  whether  the 
boom  broke  by  reason  of  appellant's  negli- 


*Fsr  otb«r  cases  see  (am*  tbplc  ana  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Sartw  ft  Sep'r  IndoxM 


Digitized  by 


v^oogle 


456 


m  PACISMO  BBPOanSB 


<Wa^ 


gfflice,  and.  If  so,  trbat  was  the  quantity  and 
value  of  logs  wblch  may  have  boeu  lost  Ke- 
8t>ondcuts  Introduced  evidence  tending  to 
show  that  the  boom  was  not  properly  cc»i- 
structed ;  that  It  was  ol  Insufficient  strength 
to  securely  retain  the  logs,  which  caused  it 
to  break  and  the  logs  to  escape.  AppeUant 
assigns  error  on  the  ruling  of  the  trial  court 
in  admitting  this  evidence.  One  of  the  is- 
sues was  whether  appellant  was  guilty  of 
negligence  in  falling  to  properly  construct, 
mulntain,  and  operate  its  boom.  The  evi- 
dence was  therefore  admissible  and  compe- 
tent 

[2]  Appellant  further  Insists  that  excessive 
damages  have  been  awarded.  The  evidence 
is  suflicient  to  sustain  the  verdict  It  was 
within  the  exclusive  province  of  the  Jury  to 
pass  upon  the  credibility  of  witnesses,  to 
weigh  the  conflicting  evldencev  and  to  de- 
termine the  damages.  This  they  did  under 
proper  instrnctions,  and  their  verdict,  which 
is  well  within  the  issues  and  evidence^  can- 
not be  disturbed  on  this  appeal. 

The  Judgment  is  affirmed. 


at  Wash.  U) 

CITY  OP  SEATTLE  t.  GOLDSMITH. 

(Supreme  Goort  of  Washington.     April  15, 
19X3.) 

1.  WmoHTs  AWD  Mbasubes  (I  !•)  —  Powra 
TO  Regulatk. 

Laws  providing  for  the  detection  and  pre- 
vention of  imposition  and  fraud  on  the  public 
in  the  sale  and  purchase  of  food  and  other  com- 
moditieB  of  general  and  necessary  use  by  se- 
curing honest  weights  and  measures  are  as 
much  within  the  general  police  power  as  the 
regulation  of  public  health,  safety,  and  welfare. 
(Ed.  Note. — Ii'or  other  cases,  see  Weights  and 
Measures,  Cent  Dig.  i  1;  Dec.  Dig.  $  1.*] 

2.  Weighvb  and  Meabubeb  (i  1*)  —  rowsB 

TO   KeOULATE. 

Under  Const  art  11,  {  10,  authorizing 
cities  of  the  first  class  to  frame  their  own  char^ 
ters,  consistent  with  and  subject  to  the  Consti- 
tution and  laws  of  the  state,  section  11,  au- 
thorizing counties,  cities,  towns,  or  townships 
to  make  and  enforce  such  local  police,  sanitary 
and  other  regulations  as  are  not  in  conflict  with 
general  laws.  Rem.  &  Bal.  Code,  S  7S07,  subd. 
36,  authorizing  cities  of  the  first  class  to  make 
all  regulations  necessary  for  the  preservation  of 
public  morality,  health,  business,  and  good  or^ 
der,   and   subdivision  16,   conferring  power  to 

firovide  for  the  weighing  and  measuring  and 
nspection  of  all  articles  of  food  and  drink  of- 
fered for  sale  and  to  enforce  the  keeping  of 
proper  legal  weights  and  measures  by  all  ven- 
dors and  to  provide 'for  the  inspection  thereof, 
the  state's  power  to  regulate  weights  and  meas- 
ures is  delegated  to  such  cities. 

[Ed.  Note. — For  other  cases,  see  Weights  and 
Measures,  Cent  Dig.  i  1;  Dec.  Dig.  {  1.*] 

3.  Weights  and  Measukbs  (|    1*)—  Powkb 
TO  Regulate. 

Under  Rem.  A  Bal.  Code,  {  7607,  sabd.  16, 
authorizing  cides  of  the  first  class  to  provide 
for  the  wpighing,  measuring,  and  inspection  of 
all  articles  of  food  and  drink,  the  power  to  re- 
quire the  true  weight  or  measure  to  be  stated 
on  the  pnrkage  br  other  container  in  which 
such  articlra  are  sold  is  implied  as  incident  to 


the  power  expressly  (canted  and  essential  to-ita 

accomplishment 

[Ed.  Note.— For  fithei  cases,  see  Weights  and 
Measures,  Cent  Dig.  ji  1;    Dec.  Dig.  J  l.*J 

4.  MuNICIPAI.  COBPORATIONS   (5   112*)-- Obdi- 
NAnCES^8TrB.TECTa  AND   TITLES.   ' 

A  provision  of  a  cHy  ordinance  making  it 
unlawful  to  flell  or  have  for  sale  in  packages, 

boxes,  etc.,  any  commodity  ordinarily  or  usual- 
ly sold  in  bulk  by  weight  or  measure,  uulpss 
the  true  net  wei,';ht  or  measure  is  plainly  and 
legibly  stamped  or  printed  on  the  package  or 
other  contiUner,  was  germane  to  the  title  re- 
citing that  it  related  to  the  weighing,  measur- 
ing, and  inspecting  of  commodities  sold  or  of- 
fered for  sale  by  weight  or  measure  and  the 
keeping  of  proper  legal  weights  and  measures 
by  all  vendors. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §{  258-262;  Dec.  Dig. 

I  112.  •] 

5.  Weights  and  Measuses  (I  1*)— Muiaoi- 
PAt  Obdinances— Validitt. 

A  city  ordinance  making  it  unlawful  to  sell 
or  have  for  sale  commodities  in  packages,  box- 
es, etc,  unless  the  true  net  weight  or  measure 
is  stamped  or  printed  thereon,  is  not  unreason- 
able  and  Invalid  because  it  makes  no  allowance 
for  the  loss  of  weight  by  evaporation,  since  It 
is  not  unreasonable  to  require  the  packer  or 
manufacturer  to  ascertain  this  loss  and  over- 
come it  by  increasing  the  size  of  the  package 
or  the  weight  of  the  commodity,  to  withhold  bis 
goods  from  the  market  until  it  is  passible  to 
ascertain  the  true  net  weight  or  to  adopt  soon 
other  plan  to  enable  the  container  to  correctly 
indicate  the  weight 

[Ed.  Note.— For  other  cases,  see  Weights  and 
Measures;  Cent  Dig.  {  1 ;   Dec.  Dig.  |  l.»] 

Department  2.  Appeal  from  Superior  Court, 
King  County;    John  F.  Main,  Judge. 

J.  S.  Goldsmith  was  convicted  of  TiolatlnK 
an  ordinance  of  the  City  of  Seattle.  On  ap- 
peal to  the  Superior  Court  the  action  was 
dismissed,  and  the  City  appeals.     Reversed. 

Jas.  B.  Bradford  and  Ralph  S.  Pierce,  both 
of  Seattle^  for  appellant  Preston  te  Tlrar- 
grlmaon,  of  Seattle,  for  respondent. 

MORRIS,  J.  This  appeal  submits  the  vm- 
lidity  of  an  ordinance  of  the  amiellant,  re- 
quiring the  true  net  weight  or  measure  of 
commodities  sold  tn  containers  to  be  stamp- 
.ed  or  printed  on  the  container.  The  ordi- 
nance  is  attacked:  (1)  As  not  within  the 
power  of  the  city;  (2)  that  the  submitted 
provision  is  not  within  the  title;  and  (3)  that 
the  provision  Is  unreasonable.  The  title  is: 
"An  ordinance  relating  to  weighing,  measur- 
ing  and  Inspecting  of  commodities  sold  or 
offered  for  sale  by  weight  or  measure  within 
the  city  of  Seattle;  to  enforce  the  keeping 
of  proper  legal  weights  and  measures  by  all 
vendors  in  the  city;  to  provide  for  the  in- 
spection thereof,  inspection  fees  therefor, 
and  the  Issuance  of  licenses  therefor;  and 
providing  penalties  for  violation  thereof." 
The  attacked  provision  is  found  In  section 

II  of  the  ordinance,  and  reads  as  follows: 
"That  from  and  After  March  31,  19U,  tt 
shall  be  unlawful  for  any  vendor  in  the  dty 
of  Seattle,  or  his  agent,  clerk,  or  other  em- 
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ploy(?,  to  sell,  offer  tc/r  snle  or  have  In  his 
possession  wiih  the  Itteiit  to  sell  In  original 
packages,  boxes,  crates,  bottles,  cartons,  cas- 
es, bags,  sacks,  or  other  receptacles,  any 
commodity  ordHiarily  or  usually  sold  or  offer- 
ed for  sale  In  bulk  or  otherwise,  by  weight 
or  measure,  unless  the  true  net  weight  or 
measure  of  the  commodity  so  contained  shall 
be  plainly  and  legibly  stamped  or  printed  jn 
the  face  of  each  such  package,  box,  crate, 
bottle,  carton,  case,  bag,  sack  or  other  re- 
.ceptacle,  and  unless  the  commodity  so  sold  or 
offered  for  sale  is  actually  sold  or  offered  for 
sale  as  of  such  true  net  weight  or  measure," 

It  is  contended  by  the  city  that  its  author- 
ity to  pass  an  ordinance  of  this  character 
is  given :  First,  in  the  general  delegation  of 
police  powers  to  cities  of  the  first  class  as 
found  In  subdivision  30  of  section  7507,  Bern. 
&  Bal.  Code,  "to  make  all  regulations  neces- 
sary for  the  preservation  of  public  morality, 
health,  peace,  and  good  order  within  its 
limits";  and,  second,  in  subdivision  16  of 
the  same  section,  conferring  power  "to  estab- 
lish and  regulate  markets,  and  to  provide 
for  the  weighing,  measuring,  and  inspection 
of  all  articles  of  food  and  drink  offered  for 
sale  thereat,  or  at  any  other  place  within 
its  limits,  by  proper  penalties  and  to  enforce 
the  keeping  of  proper  legal  weights  and 
measures  b;  all  vendors  in  such  city,  and  to 
provide  for  the  Inspection  thereof."  These 
provisions  have  both  been  incorporated  into 
the  dty  charter  in  language  Identical  with 
that  contained  in  the  general  statute,  except 
that  the  provision  of  subdivision  16  is  en- 
larged to  Include  the  erection  and  mainte- 
nance of  city  scales,  the  weighing  thereon 
of  sudti  commodities  as  the  city  may  desig- 
nate, and  requiring  the  delivery  of  an  oflO- 
dal  certificate  of  such  weight 

[1]  It  Is  apparent  from  the  title  of  the 
ordinance  that  its  purpose  is  to  prevent 
fraud  in  the  securing  of  honest  weights  and 
measures.  That  laws  providing  for  the  de- 
tection and  prevention  of  imposition  and 
frand  upon  the  people  in  the  sale  and  pur- 
fdiase  of  food. and  other  commodities  of  gen^ 
eral  and  necessary  use  are  as  mncb  wtthtn 
the  general  police  power  as  the  regrulation 
of  public  health,  safety,  and  welfare,  seems 
tons  too  well  established  to  l>e  doubted.  Peo- 
ple v.  Wagner,  86  Mich.  5W,  49  N.  W.  60», 
13  L.  R.  A.  286,  24  Am.  8t  Rep.  141;  Chica- 
go T.  Schmidlnger.  24.3  111.  167,  90  N.  E.  369, 
17  Ann.  Caa  614 ;  State  v.  McCool,  83  Kan. 
428,  111  Pac.  477;  Chicago  v.  Bartels.  146 
III.  Appw  187;  O'Maley  v.  I<>eeport,  M  Sa. 
24,  42  Am.  Rep.  527. 

The  power  to  legislate  upon  all  subjects 
affecting  the  interests  of  a  whole  community 
must  be  conceded  to  exist  by  wtiatever  name 
tliat  power  may  be  called.  Munn  v.  People, 
69  III.  80.  In  Freadrich  v.  State,  89  Keb. 
343,  131  N.  W.  618,  ,34  L.  R.  A.  (N.  S.)  650, 
a  conviction  was  sustained  for  selling  a  pail 
«t  lard  not  having  the  net  weight  of  the  con- 


ttots,  exclusive  of  the  container,  stated  on 
the  outside  of  the  pail,  under  tie"  require- 
ment of  the  Nebraska  pure  food  law,  and 
the  law  was  upheld  as  within  the  police 
power.  A  similar  ruling  was  made  in  State 
V.  Oo-Operative  Store  Co.,  123  Tenn.  899^  131 
S.  W.  867,  Ann.  Cas.  1912C,  248,  sustaining 
an  indictment  for  selling  corn  meal  in  pack- 
ages containing  less  than  the  weight  required 
by  statute;  the  court  saying  that  the  pre- 
vention of  fraud  in  the  enactment  of  such 
statutes  has  always  been  recognized  as  Well 
within  the  police  power.  Many  cases  are 
here  cited  to  the  efffect  that  legislation  for 
the  prevention  of  deception  and  fraud  in 
weights  and  measures,  esi)eclally  in  the  sale 
of  food  and  other  essentials  of  life,  Is  well 
within  the  police  power.  Fre\ind  on  Police 
Power,  I  272,  in  referring  to  the  protection 
against  deception  and  fraud  afforded  by  the 
police  power,  says:  "The  police  power  at- 
tempts to  give  an  ampler  protection,  both  by 
adopting  precautionary  measures  and  by 
forbidding  certain  practices  irrespective  of 
an  actual  intent  to  defraud.  It  does  not  In 
the  first  instance  punish  fraud,  but  pre- 
.scribes  regulations  and  punishes  their  viola- 
tion. The  intervention  of  the  law  proceeds 
upon  the  theory  that  every  one  who  invites 
the  confidence  of  the  public  may  be  compel- 
led to  submit  to  such  regulations  as  .will 
guard  the  public  as  far  as  possible  against 
misapprehension."  Tiedeman's  LIqiitations 
of  Police  Power,  In  section  89,  states  the 
same  rule. 

[2]  Respondent  does  not  question  but  that 
the  ordinance  is  within  the  police  power  <)f 
the  state;  but  his  main  argument  is  that 
any  portion  of  this  power  delegated  to  the 
city  is  by  implication  only  and  not  an  ex- 
press delegation.  If  it  be  conceded  that  the 
state  has  the  power  to  pass  a  law  of  t^is 
character,  we  cannot  see  bow  the  conclusion 
can  be  escaped  that  cities  of  the  first  class 
have  tiiat  power.  Under  our  Constitution, 
art  11,  i  10,  such  cities  are  permitted  to 
frame  thdr  own  charters  consistent  with  and 
subject  to  the  Constitution  and  law^  of  the 
state.  Section  11  of  the  same  article  ef  the 
Constitution  provides:  "Any  county,  city, 
town  or .  township  may  make  and  enforce 
within  its  limits  all  such  local  police,  sani- 
tary and  other  regolations  as  are  not  in  con- 
flict with  general  laws."  These  sections 
delegate  the  police  power  of  the  state  to 
cities  of  the  first  class,,  restricting  the  exer- 
cise of  the  power  to  conformity  with  the 
Constitution  and  general  laws  of  the  state. 
If  it.  be  admitted  then  that  the  passage  of 
this  <n'dlnance  is  within  the  police  power  of 
the  state,  it  must  also  be  admitted  that  it  Is 
within  the  police  power  of  the  dty,  nnless 
it  can  be  said  to  be  in  conflict  with  some 
general  law,  and  no  conflict  is  suggested. 
We  liave  then  the  conferring  of  the  power 
by  the  state  in  its  Constitution  and  statutes. 
and  the  aco^itance  and  assertion  of  the 
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power  by  the  dty  In  Ite  charter.  The  objec- 
tion that  the  ordinance  is  not  Justified  and 
cannot  be  sustained  as  a  valid  exercise  of 
the  police  power  mast  then  falL  Shepard 
V.  Seattle,  59  Wash.  363,  109  Pac.  1067,  40 
L.  B.  A.  (N.  S.)  647;  Tacoma  v.  BouteUe,  61 
Wash.  434,  112  Pac.  66L 

[3]  Another  objection  by  respondent  Is 
that.  If  the  power  be  held  to  exist  under  the 
general  grant  of  police'  power,  subdivision 
16  of  section  7507,  as  incorporated  In  the 
dty  charter.  Is  a  special  power  "to  establish 
and  regulate  markets  and  to  provide  for  the 
weighing,  measuring  and  inspection  of  all 
articles  of  food  and  drink,"  and  the  extent 
of  the  power  is  to  be  found  in  the  specific 
enumeration  of  the  power  rather  than  in  the 
general  power.  In  other  words,  that  the 
general  grant  Is  restricted  and  limited  by 
the  special  eniuueration,  and  since  the  power 
to  compel  the  net  weight  to  be  stamped  up- 
on containers  is  not  included  within  the 
specific  enumeration.  It  does  not  exist  by 
expression,  nor  is  it  Included  by  implication. 
It  will,  of  course,  be  admitted  that,  if  the 
power  can  be  fairly  implied  as  incident  to 
power  expressly  granted,  or  as  an  essential 
to  its  accomplishment,  it  must  be  held  to  be 
Included.  The  purpose  of  these  provisions 
:belng  to  prevent  fraud  and  deception,  the  state, 
in  delegating  to  the  dty  the  power  to  regu- 
late the  weighing,  measuring,  and  inspection 
of  food  products,  must  have  had  in  mind 
that  the  dty  would  exercise  that  power  In 
.such  a  way  as  to  reach  the  object  sought, 
and  that  in  addition  to  weighing  and  meas- 
uring, it  might  provide  regulations  essential 
to  the  accomplishment  of  the  purpose  that 
could  be  necessarily  or  fairly  implied  in 
regulating  weights  and  measures.  If  the  dty 
tias  power  to  regulate  weights  and  measures, 
it  has  the  power  to  provide  what  that  regula- 
tion shall  be,'  how  the  true  weight  and  meas- 
ure shall  be  ascertained ;  and-  it  is  going  but 
a  step  further  to  say  how  it  shall  be  made 
known  or  disclosed  to  the  consumer.  The 
])ower  to  require  the  true  weight  or  measure 
to  be  stated  on  the  container  is,  it  seems  to 
us,  so  fairly  implied  in  and  incident  to  the 
power  to  regulate  that  it  must  be  held  to 
exist.  In  Sylvester  Ooal  Co.  v.  St.  Lonls, 
130  Mo.  323,  32  S.  W.  649,  51  Am.  St.  Bep. 
566,  it  was  held  that  an  ordinance  requiring 
coal  dealers  to  furnish  to  consumers  certifi- 
cates showing  official  wdghts  of  the  coal 
sold,  which  certificates  the  dealers  were  re- 
quired to  purchase  from  the  city,  was  valid 
imder  the  power  to  provide  for  the  inspection 
and  weighing  of  coal  and  the  regulation  of 
standard  weights,  the  court  reasoning  that 
the  purpose  of  the  ordinance  was  plainly  the 
protection  of  the  citizen  from  Imiwsitlon  and 
fraud  by  false  weights ;  and  the  requirement 
of  the  ordinance  was  a  necessary  inddent 
to  that  purpose.  In  St.  Charles  v.  Klsner, 
155  Mo.  671,  56  S.  W.  291,  power  to  provide 
for  the  public  weighing  of  coal  was  held  to 
include  the  power  to  maintain  public  scales 


and  fixing  the  scale  of  prices  for  such  weigh- 
ing. In  State  t.  Namias,  49  La.  Ann.  618, 
21  South.  852,  62  Am.  St  Bep.  657,  the  pow- 
er to  locate  public  markets  is  said  to  imply 
the  power  to  prohibit  sales  of  food  for  daily 
consumption  at  other  places.  In  Scudder  v. 
HInshaw.  134  Ind.  56,  33  N.  E.  791,  the  power 
to  license  hacks  was  sustained  as  a  necessary 
incident  to  the  power  to  regulate  the  use 
of  the  public  streets.  The  power  to  remove 
or  confine  persons  suffering  from  infectious 
and  pestilential  diseases  is  held  by  implica- 
tion to  authorize  the  renting  and  leasing  of 
a  house  in  which  to  confine  smallpox  pa- 
tients. City  of  Anderson  v.  O'Conner,  98 
Ind.  168.  Authorizing  cities  to  contract  for 
lighting  and  a  supply  of  water,  by  implicatioD 
confers  authority  to  employ  the  usual  and 
necessary  means  to  put  in  motion  the  power 
granted.  State  ex  reL  Miller  v.  Missouri, 
K.  &  T.  By.  Co.,  164  Mo.  208,  64  S.  W.  187. 
The  power  to  levy  and  collect  taxes  conferred 
on  dtles  is  held  by  necessary  implication  to 
authorize  a  pro^'ision  that,  if  the  taxes  were 
not  paid,  the  property  should  be  sold  and  con- 
veyed by  the  dty,  and  that  deeds  so  executed 
shall  be  prima  fade  evidence  of  the  regularity 
of  all  proceedings.  Howe  v.  Barto,  12  Wasftt*. 
627,  41  Pac.  908.  In  Davison  v.  Walla  Walla, 
52  Wash.  453,  100  Pac.  981,  21  L.  B.  A.  (N.  Sw) 
454,  132  Am.  St  Bep.  983,  under  s  charter 
provision  authorizing  the  city  to  probihft 
within  fire  limits  the  erection  of  any  wooden 
buildings,  the  i)«wer  of  the  city  to  prohibit 
the  repair  of  any  wooden  buUdlngs  (damaged 
by  Are  to  the  extent  of  30  per  cent  of  their 
value  was  sustained.  These-  are  not  excep- 
tional cases.  Many  other  like  rulings  might 
be  dted  to  the  efTect  that  what  the  >aw  will 
imply  as  a  necessary  incident  is  as  muc& 
withiD  a  legislative  enactment  whether  state 
or  mimldpal,  as  though  specifically  set  forth 
in  terms.  And  it  is  not  a  departure  from 
such  a  rule  to  say  that  a  requirement  to 
stamp  the  net  weight  on  a  container  is  im- 
plied from  the  power  to  regulate  w^eighta.  It 
is  a  regulation  and  one  of  the  most  effective 
in  so  regulating  weights  and  mesutures  as 
to  reduce  the  opportunities  for  fraud  and 
deception  to  the  consumer  to  a  mlnimom. 

[4]  This  also  disposes  of  the  contention 
that  the  provisions  of  section  11  are  outside 
the  title  of  the  ordinance.  It  only  need  be 
added  on  this  point  that,  being  inddent  to 
the  spedal  power  conferred  and  implied  from 
the  language  conferring  the  spedal  power, 
as  used  in  the  title  of  the  ordinance^  it  is 
germane  thereto,  and  hence,  under  many  of 
our  dedslons  holding  this  to  be  the  test  It 
is  sufficiently  embraced  within  the  title. 

[5]  The  next  contention  ol  respondent  goes 
to  the  reasonableness  of  the  ordinance  in 
falling  to  make  allowances  for  the  loss  of 
welRht  by  evaporation,  stating  In  support 
of  his  theory  that  CBlifomla  salt  packed  In 
sacks,  and  raisins  packed  in  cartons,  the  two 
commodities  embraced  in  the  complaint,  will 
lose  weight  by  evaporation,  and  that  the 
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true  weight,  If  stated  on  the  cbntalner  lit 
the  Ume  of  packing,  would  not  be  the  true 
wdght  at  the  time  of  dellrery  to  the  consum- 
er, and  hence  the  dealer  would  be  liable  for 
a  violation  of  the  federal  act  requiring  that, 
tf  the  weight  be  stamped  on  the  package,  it 
must  be  the  true  weight  This  would  mean, 
assuming  respondent's  contention  as  to  loss 
of  weight  by  evaporation  to  be  true,  that  the 
loss  must  fall  on  the  consumer.  It  does  not 
appear  to  us  that  a  law  is  unreasonable  be- 
cause compliance  with  Its  requirements  shifts 
this  loss  of  the  original  packer  or  manufac- 
turer. It  Is  not  unreasonable  to  require  that 
the  packer  and  manufacturer  shall  ascertain 
this  loss  by  evaporation  as  he  is  best  tn 
position  to  do,  and  overcome  the  loss  by  In- 
creasing the  size  of  the  package  or  the 
weight  of  the  commodity  packed  therein,  or 
withhold  his  goods  from  the  market  until 
It  is  possible  to  ascertain  the  true  net  weight 
Whatever  may  be  the  necessary  course  to 
adopt  to  enable  the  container  to  correctly 
indicate  the  weight  of  the  commodity  it  con- 
tains. It  is  not  unreasonable  to  place  that 
harden  upon  the  one  who  puts  the  article  be- 
fore the  public  as  a  sale  commodity,  and  com- 
pri  him,  if  he  wishes  to  retain  his  trade, 
to  so  peck  his  conunodities  that  the  consumer 
may  know  the  true  quantity  of  the  thing  be 
buys,  and  thus  pttotect  himself  in  paying  the 
value  of  the  thing  he  buys.  At  all  evoits, 
we  apprehend  that  there  will  be  little  like- 
lihood of  the  honest  merchant  subjecting 
himself  to  a  penalty  under  this  ordinance 
if  he  is  able  to  show  that,  In  ian  honest  en- 
deavor to  comply  therewith,  the  nature  of 
the  article  Is  such  that  an  absolute  compli- 
ance with  Its  terms  Is  Impossible.  The  power 
of  the  city  to  pass  the  ordinance  being  sus- 
tained, it  will  be  a  simple  matter  to  so  amend 
it,  if  found  to  be  necessary,  as  to  conform 
to  all  natural  and  uncontrollable  conditions. 
The  Judgment  Is  reversed. 

OKOW,  a  J,  and  FULLEBTON,  MOUNT, 
and  BLLIS,  JJ.,  concur. 


(73  Wash.  4S) 

CHOLOK6VITCH  v.  PORCUPINE  GOI/D 
MINING  CO. 

(Sapreme  Court  of  Washington.    Apnl  16, 
1813.) 

1.  Customs  asv  Usages  ((  IS*)— Contbaotb 
OF  HiBINO — Definitensss. 

Where  defendant  hired  plaintiff  to  work  in 
its  Alaska  mine  during  the  season  of  1911, 
plaintiff  may,  in  case  of  breach,  recover  damag- 
es for  his  loss  during  the  entire  mining  sea- 
son; for,  while  a  contract  of  employment  must 
be  reasonably  certain  as  to  the  length  of  em- 
ployment yet,  as  it  appeared  that  in  Alaska 
tkere  was  a  well-defined  mining  season,  this 
was  sufficient — the  indefiniteness  of  the  season 
depending  solely  apon  the  weather. 

[Kd.  Note.— For  other  cases,  see  Costoms  and 
Usages,  Cent  Dig.  {{  30-33;   Dec.  Dig.  |  16.*] 


2.  Master  and   Servant  (|  S9*)— PtEADiwa 

^Paooi— Vabiance. 

Under  Rem.  &  Bal.  Code,  i  299,  providing 
that  no  variance  sbali  be  deemed  material,  un- 
less it  shall  have  actually  misled  the  adverse 
party,  and  -whenever  he  has  been  so  misled  that 
fact  shall  be  proven,  the  variance  between  an 
allegation  in  a  complaint  seeking  a  recovery 
for  breach  of  contract  of  employment  that  the 
contract  was  oral,  and  was  entered  into  on 
April  24,  1911,  and  proof  that  the  actual  con- 
tract was  made  prior  to  that  time,  and  that 
on  that  date  plaintiff  was  informed  by  letter 
that  defendant  was  ready  for  him  to  begin 
work,  must  be  disregarded;  no  actnal  prejn- 
Ace  being  shown. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  12,  45,  46;  Dec  Dig.  i 
39.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  Tallman, 
Judge. 

Action  by  Pete  Cholokovitch  against  the 
Porcupine  Gold  Mining  Company.  From  a 
Judgment  for  plalntitt,  defendant  appeals. 
Affirmed. 

H.  R.  CUse  and  G.  K.  Poe,  both  of  Seattle, 
for  appellant  Jackson  SUbaugh,  of  Seattle, 
for  respondent 

PARKER,  J.  This  is  an  action  to  recover 
damages  which  the  plalntltF  claims  resulted 
to  him  from  a  breach  of  contract  of  employ- 
ment, by  which  he  was  to  work  for  the  de- 
fendant at  its  mine  in  Alaska  during  the 
season  of  1911.  A  trial  before  the  courts 
withont  a  Jury,  resulted  In  findings  and  Judg- 
ment in  favor  of  the  plaintUf,  from  whlcb 
the  defendant  has  appealed. 

Respondent  Is  a  resident  of  Seattle.  Ap- 
pellant is  a  corporation  engaged  in  working 
a  mine  at  Porcupine  in  Alaska.  F.  O.  Hunt- 
er is  the  president  of  appellant,  and  George 
Charlton  is  a  clerk  In'  charge  of  the  office 
of  appellant  at  Forcnidne.  In. the  winter  or 
early  spring  of  1911  Hunter  was  in  Seattle, 
where  he  had  a  conversation  with  respond- 
ent, resulting  in  an  agreement  between  them 
that  respondent  should  go  to  Porcupine  and 
work  for  the  apptila^t  as  a  pick  and  shovel 
man  in  its  mine  during  the  season  of  1911, 
his  wages  to  be  f3  per  day  and  board,  and 
that  he  woald  be  notified  by  letter  from 
Porcupine  when  to,  go  there  to  commence 
work;  the  beginning  of  the  season  depend- 
ing upon  weather  conditions  in  the  spring. 
Soon  thereafter  Hunter  went  to  Porcupine, 
and  on  April  24,  1911,  caused  the  following 
letter  to  be  sent  to  respondent: 

"Porcupine,  Alaska,  April  24,  1911. 

"Mr.  Pete  Cholokovitch,  Seattle,  Wash.— 
Dear  Sir:  Mr.  Hunter  directs  us  to  write 
you  that  you  may  leave  Seattle  about  May 
15th,  and  that  will  get  you  here  In  time  to 
begin  work  at  the  mines. 
"Tours  truly, 

"Porcupine  Gold  Mining  Oompanyt 
"By  George  A.  Charlton." 

Respondent,  in  response  to  this  letter,  went 
from  Seattle  to  Porcupine,  paying  his  own 
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way,  and  thereafter  offered  his  services  In 
compliance  with  the  agreement  had  with 
Munter  while  in  Seattle.  Respondent  was 
then  refused  employment  by  appellant  He 
thereupon  returned  to  Seattle,  and  during 
the  period  corered  by  the  mining  season  of 
1911  at  Porcupine  made  reasonable  efforts 
to  obtain  employment,  but  was  unable  to 
earn  during  that  i>eriod  near  as  much  as  he 
would  have  earned  had  appellant  employed 
him  at  Porcupine  in  compliance  with  the 
agreement.  He  was  awarded  Judgment 
against  the  appellant  for  the  amount  he 
would  have  earned  had  he  worked  for  it  at 
I'orcuplne  during  the  season  of  1911,  less  the 
amount  of  his  earnings  at  Seattle  during 
that  iwriod.  There  is  a  well-recognized  min- 
ing season  at  Porcupine  during  the  spring, 
summer,  and  fall  months;  its  length  being 
controlled  by  the  coming  of  spring  and  win- 
ter. This  is  the  only  uncertainty  as  to  its 
length.  Vfheh  the  conversation  occurred  !»- 
tween  Hunter  and  respondent  in  Seattle,  it 
is  evident  that  appellant  then  intended  to 
and  thereafter  did  carry  on  its  mining  op- 
erations at  Porcupine  for  the  entire  season 
of  1911,  so  tliat  the  amount  respondent  would 
have  earned  could  be  determined  with  rea- 
,sonable  certainty.  While  the  evidence  is  in 
conflict,  especially  upon  tl^e  question  of  em- 
ployment for  the  whole  of  the  season,  we 
think  the  foregoing  is  a  fair  summary  of  the 
facts  which  the  trial  court  was  warranted 
in  believing  from  the  evidence,  and  which  it 
evidently  did  believe  In  arriving  at  its  de- 
cision. 

[1]  The  i>rlncipal  contention  of  counsel  for 
Bpi)ellant  is,  in  substance,  that  the  contract 
of  employment  was  too  indefinite  and  uncer- 
tain as  to  time  ta  bind  appellant  for  the  en- 
tire mining  season  of  1911,  or  to  bind  ap- 
I>ellant  In  any  event,  except  from  day  to 
day:  the  agreed  wages  of  respondetit  b^ng 
by  the  day.  Counsel  Invoke  the  general  rule 
of  law  that,  in  order  to  bind  an  employer 
for  a  particular  term  of  employment,  the 
contract  of  employBoeDt  must  be  reasonably 
'  certain  as  to  the  length  of  such  term.  WTille 
this  Is  the  general  rule,  we  do  not  think  it 
follows  that  the  length  of  the  term  of  em- 
ployment may  not  be  made  sufficiently  cer- 
tain by  contract  by  reference  to  events, 
which  are  sure  to  occur.  In  the  future,  con- 
tingent only  as  to  the  time  of  their  occur- 
'  rence.  It  seems  to  us  that  the  duration  of 
the  prospective  employment,  under  this 
ajrreement,  was  even  more  certain  than  that 
Involved  in  the  case  of  Prescott  v.  Puget 
Sound  Bridge  &  Dredging  Co.,  31  Wash.  177, 
71  Pac.  772,  and  40  Wash.  354,  82  Pac.  606, 
looking  alone  to  the  terms  of  the  respective 
contracts.  In  that  case  the  contract  was, 
in  substance,  that  the  plaintiff  should  be  em- 
ployed "for  the  time  the  work  undertaken 
l>y  the  defendant  at  Manila  should  last;" 
luid  It  was  there  held  that  the  contract  was 


not,  in  law,  so  uncertain  as  to  exclude  tes- 
timony as  to  the  duration  of  the  work,  not- 
withstanding, as  was  said  in  the  dissenting 
opinion  in  that  case  in  40  \\%ab.  357,  "It 
might  continue  for  months  or  for  years." 
In  this  case  we  have  less  uncertainty  than 
that,  since  the  term  of  employment  in  no 
event  could  last  beyond  the  mining  season 
of  1911,  and  this,  we  think,  would  go  a  long 
way  towards  removing  the  objections  urged 
in  the  dissenting  opinion  In  tliat  case.  The 
principle  upon  which  that  case  was  decided 
in  favor  of  the  plaintiff  is  stated  in  the  opin- 
ion in  31  Wash.  180,  71  Pac.  773,  as  follows: 
"The  contract  was  one  which,  if  it  did  not 
give  the  appellant  the  right  to  entor  at  once 
into  the  service  of  the  respondent,  gave  Urn 
the  right  to  enter  therein  within  a  reason- 
able time  after  its  execution,  and  was  brok- 
en, within  either  view,  when  the  respondeat 
wrongfully,  and  without  cause,  refused  to 
permit  the  appelant  to  enter  into  the  serv- 
ice at  all.  It  was  not,  therefore,  so  indef- 
inite and  uncertain  aa  to  the  time  of  the 
commenceineut  of  the  service  as  to  render 
it  void.  Nor  was  It  so  indefinite  and  nn- 
certain  as  to  its  duration  as  to  render  it 
void.  '  While  its  duration  was  uncertain  In 
the  sense  that  It  was  not  shown  bow  long 
the  work  undertaken  by  the'  respondent  at 
Manila  would  last,  yet  It  was  not  a  con- 
tract of  employment  for  an  Indefinite  period 
in  the  sense  that  either  party  could  termin- 
ate it  at  will.  It  was  a  contract  to  serve 
on  the  one  part  and  to  employ  on  the  other, 
obligatory  upon  each  until  the  happening  of 
a  particular  event,  and  until  that  event  hap- 
pened neither  party  could  terminate  the  con- 
tract without  committing  a  breach  thereof." 
We  conclude  that  appellant  cannot  escape 
liability  because  the  duration  of  the  em- 
ployment was  dependent  upon  the  length  of 
the  mining  season  of  1911,  eveti  though  the 
length  of  that  period  was  in  a  measure  de- 
pendent upon  contingent  events. 

[2]  Some  contention  is  made  by  counsel  for 
api>ellant  resting  upon  the  theory  of  Tariance 
between  the  proof  and  allegations  of  the 
amended  complaint  The  amended  complaint 
alleges  that  the  contract  was  oral,  and  en- 
tered into  on  or  about  the  24th  day  of  April, 
1911.  This,  it  wiU  be  noticed,  la  the  date  of 
the  letter  sent  from  Alaska  to  respondent 
in  Seattle,  and  at  that  time  Hunter  was  in 
Alaska.  The  conversation  which  constituted 
the-  making  of  the  contract  necessarily  oc- 
curred some  time  prior.  It  seems  clear  to 
us  that  this  is  not  such  a  variance  as  work- 
ed to  the  prejudice  of  appellant  upon  the 
trial  of  the  case;  neither  do  we  find  in  the 
record  of  the  trial  any  claim  of  prejudice  by 
reason  of  the  proof  of  the  conversation, 
which  was  claimed  to  constitute  the  cmi- 
tract,  occurring  some  time  before  the  date 
alleged  In  the  complaint  It  seems  to  us 
that  it  would  be  a  clear  violation  of  the 
spirit  of  secUon  209,  Kern.  &  BaL  Code,  ro- 
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latlug  to  yarlance,  to  recognize  appellant's 
contention  upon  this  ground  as  well  taken. 
The  judgment  is  affirmed. 

CROW,  C.  J.,   and  MOUNT,  GOSB,  and 
OHADWICK,  JJ.,  concur. 


GANTENBBIN  et  al.  v.  CITY  OF  PASCO 
et  aL 

(Supreme  Court  of  Washington.    April  15, 
1913.) 

MnNICIFAL     COBPOBATIONS      (§     341*)— CON- 

TBACT  FOB  Improvement  —  Invalid  Obdi- 

RANCE. 

Laws  1911,  cc.  98,  HI,  grant  to  citiea  the 
power  to  conatruct  a  system  for  the  distribu- 
tion of  water  by  the  creation  of  assessment 
districta,  provided  the  mayor  and  council  shall 
adopt  plans  therefor  by  ordinance  or  resolu- 
tion. Btld  that,  where  a  contract  between  a 
city  and  a  reclamation  company  providing  for 
the  construction  of  a  distribution  system  was 
held  invalid  because  the  councilmen  passing  the 
ordinance  were  improperly  interested,  such  de- 
termination did  not  necessarily  invalidate  a 
contract  let  by  the  city  to  I*  under  the  same 
ordinance  for  the  construction  of  the  system, 
in  which  contract  it  was  not  shown  that  the 
council  had  any  interest. 

[Ed.  I^ote.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  874;  Dec.  Dig.  i 
341.*] 

On  rehearing.    Modified. 

For  former  opinion,  see  128  Pac.  374. 

PER  CTHUAM.  One  of  the  questions  rais- 
ed In  this  case  was  that  the  contract  let  by 
the  city  of  Pasco  to  the  defendant  Lund  was 
invalid,  for  the  reason  that  it  was  not  let  to 
the  lowest  bidder.  It  was  our  conclusion 
that  the  evidence  brought  the  case  within 
the  rule  announced  In  Stern  v.  City  of  Spo- 
kane, ao  Wash.  325,  111  Pac.  231.  We  are 
asked  to  restate  or  modify  our  opinion.  In- 
asmuch as  the  parties  are  not  certain  wheth- 
er our  hoTding  would  deprive  Lund  of  the 
benefit  of  his  contract  The  ordinance  we 
held  to  be  invalid  provided  for  the  letting 
of  a  contract  for  the  piping  or  distribution 
system,  as  well  as  for  the  purchase  of  wa- 
ter from  the  Pasco  Reclamation  Company. 
Under  chapter  98,  Laws  1911,  p.  441,  and 
chapter  111,  Laws  1911,  p.  510,  the  power  Is 
granted  to  the  city  to  construct  "a  piping 
system  for  the  distribution  of  water  •  •  • 
by  the  establishment  and  creation  of  assess- 
ment districts,"  provided  that  the  mayor  and 
council  shall  by  ordinance  or  resolution  adopt 
plans  therefor.  The  record  does  not  disclose 
any  objection  to  Lund's  contract,  othor  than 
that  it  was  let  under  the  same  ordinance 
that  we  held  to  be  Invalid  in  so  far  as  the 
Pasco  reclamation  contract  was  concerned. 
It  Is  not  shown  that  the  council,  or  any  of 
them,  had  any  interest  in  the  contract  of 
Lund.  We  did  not  Intend  to  hold  that  the 
contract  with  I>und  was  invalid,  for  the  rea- 
sons urged  against  the  Pasco  reclamation 
contract.     It  seeiuf<  to  us  that  our  opinion 


Inferentlally  holds  Just  the  contrary.  This 
court  has  habitually  set  Itself  against  any 
interference  with  the  discretion  of  the  legis- 
lative bodies  of  the  state,  and  has  gone  so 
far  as  to  hold  that,  if  the  illegal  can  be 
separated  from  the  legal,  we  will  sustain 
that  which  is  good  and  reject  that  which  is 
bad.  We  feel  warranted  in  applying  that 
rule  in  this  case.  We  think  the  case  falls 
within  the  spirit  if  not  the  letter  of  Shaw 
&  Hodglns  V.  Waldron,  55  Wash.  271,  104 
Pac.  272,  28  L.  R.  A,  (N.  S.)  736.  To  hold 
otherwise  would  be  to  hold  that  the  cIIt' 
Is  bound  to  let  a  contract  for  its  distributing 
system  at  the  same  time  It  acquires  water 
and  as  a  part  of  the  same  general  scheme; 
whereas  the  rule,  as  we  understand  It  to  be. 
Is  that  the  city  can  pass  one  or  separate  or- 
dinances and  let  separate  contracts  for  all 
or  any  part  of  the  work,  or  may.  If  not  other- 
wise restrained,  do  the  work  or  any  part  of 
it  itself.  Our  holding,  therefore,  is  that  the 
contract  of  the  city  of  Paaco  with  the  de- 
fendant Lund  does  not  come  within  the  rule 
announced  in  the  case  against  the  Pasco 
Reclamation  Company. 

With  the  petition  for  rehearing  and  re- 
statement of  our  opinion  an  affidavit  Is  of- 
fered tending  to  show  that  one  of  the  council 
had  an  interest  in  Lund's  contract.  The  affi- 
davit Is  made  by  a  third  party,  and  Is  not 
certified  as  a  part  of  the  record,  and  will  not 
be  considered. 


PHILLIPS  et  al.  v.  TOMPSON  et  al. 

(Supreme  Court  of  Washington.    April  16, 
1013.) 

1.  MOBTGAOES     (J    587*)— FOBECLOSUBE— PEB- 
80NS    InCLtlDED. 

A  mortgage  foreclosure  and  sale  in  a  suit 
brought  by  the  mortgagee  and  defended  by  the 
administrator  of  the  mortgagor  did  not  devest 
the  title  of  the  mortgagor's  nonresident  heir. 
[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  (f  1685,  1685%,  1687,  1688;  Dec. 
Dig.  {  587.»] 

2.  JUDOMENT   (i   479*)— COLI^ATEKAI.  ATTACK. 

A  decree  quieting  title,  regular  upon  its 
face,  cannot  be   collaterally  attacked. 

[BJd.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §§  913-916;   Dec.  Dig.  {  479.*] 

3.  Quieting  Title   (J  31*)— Process— Seev- 

ICB  BT   POBLICATIOR— JCBISDICnON. 

The  provision   of  Rem.   &  Bal.   Code,  11 

229-232,  that  unknown  heirs,  proper  parties 
to  an  action  relating  to  real  propertj',  may  be 
proceeded  against  by  service  by  publication, 
is  valid,  and  where  complied  with  in  an  action 
to  quiet  title,  a  proceeding  in  rem,  the  court 
having  jurisdiction  of  the  realty  may  adjudi- 
cate  and   quiet  title. 

[Rd.   Note.— For    other   cases,    see   Quieting 
Titie,  Cent.  Dig.  i  67;   Dec.  Dig.  f  81.*] 

4.  QiTiETiNO  Title  (§  31*)- ProoessbtPitb- 
lication— "Unknown  Heihs." 

The  term  "unknown  heirs,"  as  used  in 
statutes  providing  for  service  by  publication 
in  notions  relating  to  real  property,  has  been 
liberally  construed  to  effect  the  purpose  of 
the  statute  to  bind  all  unknown  heirs  and  un- 
known  i)er.sons   or   parties   who  hud   an  inter- 
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est  in  the  property  at  the  time  of  the  com- 
mencement of  the  action,  so  that  in  contem- 
plation of  such  a  statute  grandchildren  may 
he  considered  the  heirs  at  law  of  their  de- 
ceased grandmother,  as  well  as  the  heirs  at 
law  of  their  deceased  father,  her  son  and  heir 
at  law. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Tide,  Cent  Dig.  {  67;    Dec.  Dig.  {  31.*] 

6.  Lib  Pendens    (|  3*)— Review— Pbesump- 

TI0N8— Matters  Not  Ali-eged. 

In  an  action  attacking  the  decree  in  an 
action  to  quiet  title  against  unknown  heirs, 
it  will  be  presumed,  in  the  absence  of  any  al- 
legation that  a  lis  pendens  was  not  filed  there- 
in, that  the  proceedinKs  were  regular  and  that 
a  Us  pendens  was  filed  as  required  by  Rem.  & 
Bal.  Code,  §  232. 

[Ed.  Note.— For  other  cases,  see  Lis  Pen- 
dens, Cent.  Dig.  §§  3-8;   Dec.  Dig.  |  3.*] 

Department  1.  Api)eal  from  Superior 
Court,  King  County;  King  Dykeman,  Judge. 

Action  by  Annie  B.  Phillips  and  others 
against  Louise  A.  Tompson  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal.   Affirmed. 

Bell  &  McNeil  and  Boney  &  Loveless,  all 
of  Seattle,  for  appellants.  Hastings  &  Sted- 
man  and  Thomas  H.  Bain,  all  of  Seattle,  for 
respondents. 


CROW,  C.  J.  This  action  was  commenced 
by  Annie  B.  PhllUps,  Charles  G.  Phillips,  Jr., 
and  Josephine  R.  Ker,  heirs  at  law  of 
Charles  6.  Phillips,  deceased,  against  Louise 
A.  Tompson  and  other  defendants,  to  quiet 
title  to  80  acres  of  land  in  King  county  and 
redeem  the  same  from  a  mortgage  lien.  A 
demurrer  to  their  third  amended  complaint 
was  sustained.  They  declined  to  plead  fur- 
ther, and  have  appealed  from  an  order  of 
dismissal. 

The  single  question  presented  Is  whether 
the  third  amended  complaint  states  a  cause 
of  action.  It  is  voluminous,  details  at  length 
judicial  proceedings  hereinafter  mentioned, 
and  In  substance  states  the  following  facts: 
On  April  21,  1891,  one  Annie  M.  Phillips,  a 
widow,  now  deceased,  became  the  owner  In 
fee  simple  of  the  80  acres  of  land  In  the  third 
amended  complaint  described,  which  she 
mortgaged  to  respondent  Louise  A.  Tompson. 
On  October  15,  1900,  Annie  M.  Phillips  died 
intestate  leaving  Charles  O.  Phillips,  a  son 
who  resided  In  the  state  of  Ohio,  as  her  only 
heir  at  law.  On  October  1,  1904,  Louise  A. 
Tompson  commenced  cause  No.  44,558  In  the 
superior  court  of  King  county  against  Annie 
M.  Phillips  to  foreclose  the  mortgage  deed. 
The  pleadings  Indicate  that  at  the  date  of 
the  commencement  of  the  foreclosure  action 
Louise  A.  Tompson  was  ignorant  of  the 
previous  death  of  Annie  M.  Phillips.  On  or 
about  May  11,  1905,  C.  H.  Rollins  was  ap- 
pointed and  qualified  by  the  superior  court 
of  King  county  as  administrator  of  the  estate 
of  Annie  M.  Phillips,  deceased,  and  on  May 
13,  1905,  was  substituted  as  defendant  In  the 


foreclosure  action,  which  thereafter  was  en- 
titled "Louise  A.  Tompson,  Plaintiff,  v.  C.  H. 
Rollins,  Administrator  of  the  Estate  of  Annie 
M.  Phillips,  deceased,  substituted  for  Annie 
H.  Phillips,  defendant"  The  administrator 
appeared,  filed  an  answer,  a  decree  of  fore- 
closure was  entered,  sale  was  made  by  the 
sheriff  of  King  county,  and  on  July  9,  1906, 
a  sheriff's  deed  for  the  land  was  executed 
and  delivered  to  Louise  A.  Tompson.  On 
August  1,  1908,  Louise  A.  Tompson,  claiming 
title  to  the  land,  instituted  in  the  superior 
court  of  King  county  a  second  action,  cause 
No.  62,411,  to  quiet  her  title.  In  this  action 
she  was  plaintiff,  while  Charles  G.  Phillips, 
the  unkn«wn  heirs  of  Annie  M.  Phillips,  de- 
ceased, and  all  other  persons  unknown  claim- 
lag  any  right,  title,  claim,  or  interest  in  or 
to  the  real  estate  were  named  as  defendants. 
She  alleged  that  at  all  times  in  her  complaint 
mentioned,  and  prior  to  June  26,  1907,  she 
was  the  owner  of  the  land;  that  on  June  26, 
1907,  she  had  sold  and  by  warranty  deed 
had  conveyed  a  portion  of  the  land;  tliat 
Charles  G.  Phillips  and  the  unknown»defend- 
ants  claimed  some  right,  title,  or  interest  tn  or 
to  the  premises,  but  that  their  claim,  if  any, 
was  subordinate  to  her  title.  She  asked  a 
decree  quieting  her  title  as  of  the  date  of 
June  26,  1907,  and  further  asked  that  the 
defendants  known  and  unknown,  and  each 
and  all  of  them,  be  forever  barred  and  fore- 
closed from  any  right,  title,  or  Interest  in  or 
to  the  land.  Service  by  publication  was  had; 
the  first  publication  being  made  on  August 
7,  1908.  On  that  date  Charles  G.  Phillips, 
the  known  and  named  defendant,  died  in- 
testate leaving  the  appellants  and  plaintiffs 
herein,  Annie  B.  Phillips  his  widow,  Charles 
G.  Phillips,  Jr.,  and  Josephine  R.  Ker,  Ids 
children,  as  his  sole  heirs  at  law.  There  is 
no  suggestion  that  Louise  A.  Tompson  was 
aware  of  the  death  of  Charles  G.  Phillips, 
or  that  she  knew  of  the  existence  of  appel- 
lants as  his  heirs  at  law  at  any  time  prior 
to  the  final  decree  in  the  action  to  quiet 
title,  or  at  any  time  prior  to  April,  1910. 
On  November  4,  1908,  after  entry  of  default, 
findings  of  fact  and  conclusions  of  law  were 
made  and  entered  in  cause  No.  62,411,  upon 
which  final  decree  was  entered  quieting  the 
title  of  Louise  A.  Tompson  in  and  to  all  of 
the  real  estate  as  prayed  in  her  complaint, 
and  further  decreeing  that  the  defendants, 
Charles  O.  Phillips,  the  unknown  heirs  of 
Annie  M.  Phillips,  deceased,  and  all  other 
persons  unknown,  had  no  right,  title,  interest, 
claim,  lien,  or  estate  In  or  to  the  laud,  or 
any  part  thereof.  The  appellants  herein 
had  no  knowledge  of  the  pendency  of  the 
action  to  quiet  the  title,  commenced  by  Lou- 
ise A.  Tompson,  until  after  entry  of  the  de- 
cree in  her  favor. 

The  complaint  in  the  instant  case  further 
shows  that  the  respondents  herein,  Roscoe 
C.  Nisonger,  Minnie  Olive  Barton,  James  C. 
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Barton  (her  husband),  Maggie  HUtman, 
Gharlea  J.  HUtman  (ber  husband),  and  Hew- 
itt-Lea Lumber  Company,  a  corporation, 
have  acquired  title  and  Interests  in  and  to 
portions  of  the  land,  having  deraigned  the 
same  from  Louise  A.  Tompson  subsequent  to 
the  foreclosure  and  sale.  The  land  Is  vacant, 
unimproved,  and  unoccupied.  Appellants, 
who  are  nonresidents  of  this  state,  first 
learned  of  the  foreclosure  decree  and  sale, 
and  the  aktion  to  quiet  title,  in  March,  1910. 
They  then  secured  the  services  of  an  attor- 
ney to  represent  them,  and  on  or  about  April 
25,  1910,  through  their  attorney,  instituted 
an  action  In  ejectment  in  the  superior  court 
of  King  county  In  the  name  of  Annie  M. 
Phillips,  the  original  owner  and  mortgagor 
then  deceased,  as  plaintUt,  to  recover  the  land. 
Appellants  claim  that  they  were  Ignorant  of 
the  law,  that  they  knew  nothing  of  court 
procedure,  and  that  they  relied  upon  the 
advice  of  their  attorney.  Afterwards,  in 
October,  1910,  appellants  discharged  their  at- 
torney who  had  commenced  the  action  in 
ejectment,  and  employed  their  present  at- 
torneys, who  on  April  5,  1911,  Instituted  the 
present  action.  Appellants  claim  title  as 
widow,  children,  and  sole  heirs  at  law  of 
Charles  Q.  Phillips,  deceased,  the  son  and 
sole  heir  at  law  of  the  original  owner  and 
mortgagor,  Annie  M.  Phillips,  deceased. 
They  contend  that  as  to  them  the  foreclosure 
was  void;  that  Charles  G.  Phillips,  who  at 
the  time  of  the  foreclosure  was  the  sole 
heir  at  law  of  Annie  M.  Phillips,  deceased, 
was  a  necessary  i)arty  to  the  foreclosure  ac- 
tion; that  be  was  not  made  a  i>arty,  was  not 
served  with  process;  that  bis  title  was  never 
divested;  that  appellants  hold  title  as  his 
heirs  at  law;  that  the  decree  in  cause  Ko. 
(>2,411,  purporting  to  quiet  title  in  Louise  A. 
Tompson,  Is  void  as  to  appellants,  for  the 
reason  that  they  were  not  made  parties  de- 
fendant, and  were  not  served  with  process; 
that  they  still  hold  title  to  the  real  estate 
subject  to  the  mortgage  lien;  that  they  are 
entitled  to  redeem;  and  that  they  have  tend- 
ered to  respondent  Louise  A.  Tompson  the 
amount  due  ou  her  mortgage. 

[1]  It  may  be  conceded  without  any  cita- 
tion of  authority  that  the  foreclosure  and 
sale  did  not  divest  the  title  of  Charles  G. 
Phillips,  of  whom  appellants  are  the  heirs  at 
law;  yet  the  respondent  held  an  Interest  in 
and  to  the  land,  did  obtain  color  of  title  by 
the  sheriff's  deed,  and  claimed  the  fee-simple 
title  as  alleged  in  her  complaint 

[2]  The  controlling  question  on  this  appeal 
is  whether  the  fee-simple  title  was  legally 
adjudged  to,  quieted  and  vested  in,  her  and 
her  grantees  by  virtue  of  the  final  decree 
entered  in  cause  No.  62,411.  Uer  complaint 
therein,  which  stated  a  cause  of  action  and 
alleged  title  in  her,  made  no  mention  of  the 
foreclosure  and  sale;  and  the  decree,  which 
is  regular  upon  its  face,  is  valid  if  the  court 
had  Jurisdiction  to  enter  the  same,  and  is 


not  subject  to  impeadiment  In  this  collateral 
acUon.    23  Oyc.  1055,  1058. 

[3]  The  action  to  quiet  title  waa  a  pro- 
ceeding in  rem,  to  which  Charles  G.  Phillips, 
the  unknown  heirs  of  Annie  M.  Phillips,  de- 
ceased, and  all  other  persons  unknown  claim- 
ing any  interest  in  the  real  estate,  were 
made  defendants,  under  sections  229-232, 
Rem.  &  Bal.  Code.  £^om  necessity,  statutes 
of  the  character  of  the  sections  cited  have 
been  enacted  in  many  states,  In  order  that 
titles  may  be  quieted,  when  clouded  by  ad- 
verse claims  of  unknown  heirs,  and  unknown 
parties,  who  may  be  without  the  Jurisdiction 
of  the  state  in  which  the  real  estate  is  locat- 
ed. The  essential  purpose  of  such  statutes 
is  to  provide  that  unknown  heirs  and  claim- 
ants may  be  served  by  publication  without 
alleging  their  names,  in  order  that  they  may 
receive  the  most  effecttve  notice  possible, 
that  they  may  appear  and  plead  their  claims, 
and  that  the  court  having  Jurisdiction  of  the 
real  estate  may  determine  and  quiet  the  title. 
The  state  has  power  to  thus  provide  for  an 
adjudication  of  adverse  rights  or  claims  of 
persons  in  or  to  real  estate  situate  within 
its  borders,  even  though  such  claimants  may 
be  unknown  and  are  without  the  Jurisdiction 
of  the  court  Titles  to  real  estate  should  not 
be  subjected  to  continuous  clouds.  A  state 
Is  under  no  compulsion  to  suffer  titles  to 
real  estate  situated  within  its  borders  to 
remain  clouded  for  an  indefinite  period  for 
the  want  of  a  proper  method  of  serving 
process  upon  unknown  claimants,  or  a  proper 
procedure  to  quiet  the  same.  Statutes  simi- 
lar to  ours  have  been  sustained  with  marked 
uniformity.  The  substance  of  appellants' 
objection  to  the  decree  quieting  title  is  the 
want  of  service  upon,  or  Jurisdiction  over, 
them.  Jurisdictional  objections  to  actions 
to  quiet  title  against  nnknown  heirs  and  un- 
known parties,  where  service  is  made  by  pub- 
lication, have  frequently  been  made  upon  the 
ground  that  actions  quia  timet  in  respect  to 
land  are  equitable  In  their  nature,  that 
equity  acts  In  personam,  and  that  personal 
Jurisdiction  of  defendants  cannot  be  obtained 
by  publication. 

In  Shepherd  t.  Ware,  46  Minn.  174,  48  N. 
W.  773,  24  Am.  St  Rep.  212,  the  court,  in 
passing  upon  a  statute  providing  for  con- 
structive service  upon  unknown  claimants  to 
land,  said :  "It  Is  conceded  that  constructive 
or  substituted  service  may  be  authorized  by 
the  state,  and  resorted  to  in  all  actions  or 
proceedings  touching  real  property  which  are 
properly  denominated  actions  or  proceedings 
in  rem.  Such  are  actions  to  partition  real 
estate,  proceedings  to  enforce  the  collection 
of  taxes  against  lands,  and  for  the  condemna- 
tion of  land.  Pennoyer  v.  Neff,  95  tJ.  S. 
714,  727  [24  L.  Ed.  565].  Actions  quia  timet 
in  respect  to  land,  to  remove  a  cloud,  or  to 
determine  adverse  claims,  are  equitable  in 
their  nature,  and,  strictly  speaking,  equity 
acts  upon  the  person,  and  not  upon  the  prop- 
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erty;  and  In  these  actions  the  judgment  af- 
fects the  claim  or  title  to  the  land,  and  they 
are  not  strictly  actions  In  rem.  But  they 
concern  real  estate  lying  within  the  Juris- 
diction of  the  court,  and  the  state  may  clothe 
the  court  with  full  power  to  Inquire  and 
adjudicate  as  to  Its  status,  title,  and  own- 
ership ;  and  it  Is  now  well  settled,  that,  as 
respects  the  procedure  provided,  and  f.ie 
constructive  service  of  notice,  by  publica- 
tion, upon  nonresident  defendants  at  least, 
actions  of  this  kind  are  to  be  classed  with 
actions  in  rem.  Arndt  v.  Griggs,  134  U.  S. 
316,  322-^6  [10  Sup.  Ct  357,  33  L.  Ed. 
918];  Lane  ▼.  Innes,  43  Minn.  137  [45  S. 
W.  4].  The  question  is,  not  what  a  court 
of  equity,  under  its  general  powers  as  such, 
may  do,  but  what  the  state  may  authorize 
In  actions  to  adjudicate  the  title  to  real  es- 
tate. Thus  It  is  said  in  Boswell  v.  Otis, 
9  How.  336,  348,  350  [13  li.  Ed.  164]:  'It  Is 
immaterial  whether  the  proceeding  against 
the  property  be  by  attachment  or  by  bill  in 
chancery.  It  must  be  substantially  a  pro- 
ceeding in  rem.  A  bill  for  the  specific  execu- 
tion of  a  contract  to  convey  real  estate  is  not 
strictly  a  proceeding  in  rem,  in  ordinary 
cases ;  but  when  such  a  proceeding  is  author- 
ized by  statute,  on  publication,  witliout  per- 
sonal service  of  process,  it  is  substantially 
ot  that  character.'  And  the  inquiry  should 
be:  Have  the  requisites,  of  the  statute  been 
complied  with,  so  as  to  subject  the  property 
in  controversy  to  the  Judgment  of  the  court? 
and  is  such  Judgment  limited  to  the  property 
named  in  the  bill?  The  Judgment  can  affect 
the  property  only,  and  the  defendant  is  not 
personally  bound  beyond  it  And  such,  in 
substance,  is  the  character  of  this  action. 
Its  object  is  an  adjudication  of  the  state  of 
the  title,  and  the  Judgment  goes  no  further. 
And  by  the  procedure  under  consideration, 
the  proceedings  are  Instituted  by  filing  the 
complaint,  and  recording  the  Us  pendens 
against  the  property,  and  followed  by  the 
publication  provided  for."  See,  also,  Arndt 
V.  Griggs,  134  U.  S.  316,  10  Sup.  Ct.  557, 
33  L.  Ed.  918;  State  v.  Westfall,  85  Minn. 
437,  444,  89  N.  W.  175,  57  L.  R,  A.  297,  89 
Am.  St.  Rep.  571;  Title,  etc.,  Co.  v.  Ker- 
rigan, 150  Cal.  289,  88  Pac.  356,  8  L.  R.  A. 
(X.  S.)  682,  119  Am.  St.  Rep.  190. 

In  Arndt  v.  Griggs,  supra,  the  Supreme 
Cooft  of  the  United  States,  in  discussing  the 
question  whether  a  state  has  the  power  to 
provide  by  statute  that  the  title  to  real  es- 
tate within  its  limits  shall  be  settled  and 
determined  by  a  suit  in  which  the  defendant, 
being  a  n9nresldent,  is  brought  into  court 
only  by  publication,  said:  "•  *  •  A 
cloud  cast  upon  such  title  by  a  claim  of  a 
nonresident  will  remain  for  all  time  a  cloud, 
unless  such  nonresident  shall  voluntarily 
come  into  its  courts  for  the  purpose  of  hav- 
ing It  adjudicated.  But  no  such  imperfec- 
tions attend  the  sovereignty  of  the  state.  It 
ttas  control  over  property  within  its  limits; 


and  the  condition  of  ownei^hip  of  real  es- 
tate therein,  whether  the  owner  be,  stranger 
or  citizen,  is  subjection  to  its  rules  concern- 
ing the  holding,  the  transfer,  liability  to  ob- 
ligations, private  or  ptibllc,  and  the  modes 
of  establishing  titles  thereto.  It  cannot  bring 
the  person  of  a  nonresident  within  Its  limits 
— Its  process  goes  not  out  beyond  Its  borders 
— but  it  may  determine  the  extent  of  his  title 
to  real  estate  within  Its  limits;  afd  for  the 
purpose  of  such  determination  may  provide 
any  reasonable  methods  of  Imparting  notice. 
The  well-being  of  every  community  requires 
that  the  title  of  real  estate  therein  shall  be 
secure,  and  that  there  be  convenient  and  cer- 
tain methods  of  determining  any  unsettled 
questions  respecting  it  The  duty  of  accom- 
plishing this  is  local  in  its  nature;  It  is  not 
a  matter  of  national  concern  or  vested  In  the 
general  government;  it  remains  with  the 
state;  and  as  this  duty  Is  one  of  the  state, 
the  manner  of  discharging  it  must  be  de- 
termined by  the  state,  and  no  proceeding 
which  it  provides  can  be  declared  invalid, 
unless  in  conflict  with  some  special  inhibi- 
tions of  the  Constitution,  or  against  natural 
justice.  So  it  has  been  held  repeatedly  that 
the  procedure  established  by  the  state,  in 
this  respect.  Is  binding  upon  the  federal 
courts." 

A  valuable  discussion  of  the  purpose  and 
validity  of  such  statutes  may  be  found  in 
McCIymond  v.  Noble,  reported  in  84  lillnn. 
329,  87  N.  W.  838,  87  Am.  St  Rep.  351,  and 
In  Mr.  Freeman's  note  at  page  358  et  seq. 
The  superior  court  in  the  action  to  quiet 
title  had  jurisdiction  of  the  real  estate  which 
Is  In  King  county.  Service  was  made  upon 
the  unknown  defendants  in  compliance  with 
the  statute ;  the  complaint  stated  a  cause  of 
action;  the  decree  was  regular  upon  Its 
face;  and  the  court  having  Jurisdiction  of 
the  land  adjudicated  and  determined  the 
ownership  of  the  title. 

[4,5]  Appellants  further  contend  that  when 
Louise  A.  Tonipson  Instituted  the  action 
to  quiet  title,  she  had  knowledge  of  Cliarles 
G.  Phillips,  who  was  made  a  known  defend- 
ant; that  she  attempted  to  serve  him  by 
publication;  that  she  must  be  presumed  to 
have  also  known  of  his  heirs  at  law  after 
his  death;  that  she  made  no  attempt  to 
serve  them  either  as  such  heirs  at  law,  or  as 
unknown  parties  claiming  an  interest;  that 
they  were  neither  unknown  heirs,  nor  un- 
known parties  or  claimants  within  the  con- 
templation of  the  statute;  and  that  as  to 
them  the  decree  quieting  respondents'  title  Is 
void.  Appellants'  contention  seems  to  be 
that  the  only  unknown  heirs  named  as  de- 
fendants were  the  unknown  heirs  of  Annie 
M.  Phillips,  deceased,  and  that  appellants  be- 
ing the  heirs  of  Charles  G.  .Phillips,  who 
died  after  the  commencement  of  the  action, 
were  not  the  unknown  heirs  of  Annie  M. 
Phillips,  but  were  his  heirs.  Strictly  speak- 
ing this  may  be  true,  but  the  term  "unknown 
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heirs,"  as  used  In  statutes  of  this  character, 
has  been  so  liberally  constnied  by  the  courts 
that  appellants,  in  contemplation  of  the  stat- 
ute, can  be  considered  the  heirs  at  law  of 
Annie  M.  Phillips,  deceased,  as  well  as  the 
heirs  at  law  of  Charles  G.  Phillips,  deceased. 

In  Howell  t.  Garton,  82  Kan.  405,  lOS 
Pac.  &U,  the  syllabua,  which  states  the  sub- 
stance of  the  opinion,  reads  as  follows: 
"The  term  'unluiown  heirs,'  as  used  In  the 
sections  of  the  Code  providing  for  serrice 
by  publication  in  eases  relating  to  real  prop- 
erty and  where  the  relief  demanded  is  to 
exclude  defendants  from  any  interest,  title 
or  estate  in  real  property,  means  all-  kiud.s 
of  heirs.  Including  heirs  of  heirs  of  such  de- 
fendants as  well  as  the  legatees  of  heirs." 

The  statute  of  this  state  (section  232,  Bem. 
4  Bal.  Code)  proTldes :  "  •  •  •  Any  such 
unknown  heirs  or  unknown  persons  or  par- 
ties who  have  or  dalm  any  right,  estate, 
lien,  or  Interest  in  the  said  real  property  In 
controTersy,  at  the  time  of  the  commence- 
ment of  the  action,  duly  served  as  aforesaid, 
shall  be  bound  and  concluded  by  the  Judg- 
ment in  such  action.  If  the  same  is  in  favor 
of  the  plaintiff  therein  as  effectually  as  If 
the  action  was  brought  against  such  defend- 
ant by  his  or  her  name  and  constructive 
service  of  summons  obtained :  Provided,  how- 
ever, that  such  judgments  shall  not  bind  such 
unknown  heirs,  or  unknown  persons  or  par- 
ties, defendant,  unless  the  plaintiff  shall  file 
a  notice  of  Us  pendens  in  the  office  of  the 
auditor  of  each  couhty  in  'which  said  real  es- 
tate is  located,  in  the  manner  provided  by 
law,  before  commencing  the  publication  of 
said  summons." 

The  third  amended  complaint  In  the  In- 
stant case  does  not  allege  that  a  lis  pendens 
notice  of  the  action  to  quiet  title  was  not- 
filed  in  the  office  of  the  auditor  of  King 
county,  and  in  the  absence  of  such  an  allega- 
tion we  must  assume  the  proceedings  were 
regular  and  that  it  was  filed.  The  evident 
purpose  of  the  statute  Is  to  bind  all  unknown 
heirs,  and  unknown  persons  or  parties  who 
had  an  interest  in  the  real  estate  at  the  time 
of  the  commencement  of  the  action;  and, 
under  the  doctrine  of  lis  pendens,  to  also 
bind  all  persons  who  fliay  thereafter  acquire 
an  Interest  or  title  through  them,  whether 
auch  BObsequent  Interest  or  title  be  acquired 
by  voluntary  conveyance  or  by  inheritance. 
If  In  an  action,  under  such  a  statute  after  a 
complaint  stating  a  cause  of  action  has  been 
filed,  and  publication  of  summons  against  un- 
known heirs  and  unknown  parties  has  been 
made,  a  final  decree  may  be  avoided  for  the 
sole  reason  that  some  one  of  the  defendants, 
known  or  unknown,  dies  without  the  plaln- 
tlff's  knowledge  during  the  pendency  of  the 
action  leaving  unknown  parties  as  his  heirs 
at  law,  the  very  purpose  of  the  statute  would 
be  annulled. 

In  Inglee  v.  WeUes,  53  Minn.  197,  55  N. 
W.  117.  an  action  affecting  real  estate  wds 
131F.-30 


brought  to.detei:mine  adverse. claims  of  Hen- 
ry T.  Welles,  Delia  6odding,  and  other  per- 
sons and  parties  unknown.  Service  by  pub- 
lication was  made,  but  subsequent  to  the 
decree  it  appeared  that  Delia  Godding  wa.s 
dead  at  the  time  the  action  was  commenced. 
Her  heirs  attacked  the  validity  of  the  pro- 
ceedings, but  the  Supreme  Court  of  Minne- 
sota in  sustaining  the  decree  said:  "We  are 
of  the  oplnlou  that  the  proof  of  publicatiou 
of  the  notice  of  lis  pendens  with  the  sum- 
mons Is  snfllcieut;  also,  that  the  nature  of 
the  action,  and  the  uonresldence  of  the 
named  defendant,  Delia  W..  Godding,  suffi- 
ciently appeared  from  the  affidavit  for  pub- 
lication. We  are  also  of  opinion  that  the 
mere  fact  that  the  named  defendant  was 
dead  before  the  action  was  brought  did  not 
prevent  the  court  from  acquiring  jurisdic- 
tion to  determine  the  right  of  'persons  or 
parties  imknown'  claiming  an  interest  In  the 
land  described  In  the  complaint.  These  be- 
tag  all  the  objections  to  the  judgment  that 
are  urged  by  the  appellants,  the  order  ap- 
pealed from  must  be  affirmed." 

In  Howell  V.  Garton,  supra,  a  case  to  which 
we  hare  already  alluded,  as  Involving  the 
meaning  of  the  term  "unknown  heirs,"  an 
action  was  brought  on  July  1,  1005,  to  quiet 
title  against  one  Abble  A>  Little  if  living, 
or  if  dead  against  her  unknown  heirs.  Un- 
known to  the  plaintiff,  Abbie  A.  Little  had 
died  latestate  ia,  1893,  leaving  one  Hattie  A. 
Davis  as  her  sole  heir  at  law.  It  also. ap- 
peared that,  unknown  to  plpinttff,  Hattie  A. 
Davis  had  died'  testate  in  1003,  previous  to 
the  commencement  of  the  action  to  quiet 
tlUe^  The  Supreme:  Court  held  that  a  de- 
cree entered  upon  the  service  of  summons 
by  imblloation  as  against  Abbie  A.  {-little  if 
living,  or  If  dead  as  against  her  luiknown 
helna^  was  binding. upon  the  legatees  of  her 
then  deceased  daughter,  Hattie  A.  Davis. 
These  cases  show  that  the  courts  sustain  de- 
crees in  such  actions  upon  the  theory  that 
the  actions  are  proceedings  in  rem,  and  that 
a  court  having  jurisdiction  of  the  real  estate 
may  adjudicate,  titles  thereto  after  service 
by  pubUcatlan  upon  all  persons  known  and 
unknown  claiming  any  title  or  Interest 
.  Other  quesdons  affecting  the  procedure  In 
the  foreclosure  action  and  also  in  the  action 
to  qaiet  title  have  been  raised  by  appellants, 
but  we  regard  such  questions  as  Immaterial, 
for,  as  heretofore  stated,  the  vital  question 
on  this  appeal  is  whether  the  decree  quieting 
title  was  valid  or  void.  Upon  the  allegations 
of  the  third  amended  complaint  we  conclude 
that  the  decree  quieting  title  was  valid: 
that  tbe  court  had  Jurtsdletion  to  render  the 
same ;  that  the  fee-simple  title  was  adjudged 
to  be  in  the  respondent  Louise  A.  Tompson; 
and  that  the  third  amended  complaint  did 
not  state  a  cause  of  action. 
'  The  Judgment  is  affirmed. 

GOSE,   CHADWICK,  and   PARKER,   JJ., 
concur. 
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EBEY  SHINGLE  CO.  v.  SNOHOMISH  RIV- 
ER BOOM  CO. 

(Supreme  Court  of  Washington.    April  15, 

1913.) 

Dauaoes  (§  208*)— Obstbuctions— Damages 

— Liability. 

A  defendant  obstructed  navigable  waters, 
and  rendered  it  impossible  for  plaintiff,  operat- 
ing a  shingle  mill,  to  bring  shingle  bolts  to 
its  mill.  Plaintiff  acquired  shingle  bolts  from 
the  neighborhood  within  hauling  distance  by 
wagons,  but  could  not  procure  a  sufficient  sup- 
ply. The  bringing  of  shingle  bolts  through  oth- 
er navigable  water  was  attained  with  consid- 
erable risk  and  possible  loss  of  the  bolts  by 
reason  of  currents  and  snags.  Held,  that  the 
question  of  the  reasonableness  of  the  efforts  of 
plaintiff  to  supply  its  mill  with  bolts  from  oth- 
er sources  was  for  the  jury,  who  could  award 
substantial  damages  resiilting  from  loss  of  prof- 
its which  he  could  have  earned  in  the  operar 
tion  of  the  mill. 

[Ed.  Note.— For  other  cases,. see  Damages, 
Cent  Dig.  II  54,  64,  68,  132,  144,  145,  205, 
220,  533,  534;   Dec.  Dig.  {  208.*] 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  County;  W.  P.  Bell,  Judge. 

Action  by  the  Ebey  Shingle  Company,  a 
copartnership,  against  the  Snohomish  Blrer 
Boom  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Hathaway  &  Alston,  of  Everett,  for  ap- 
pellant Stiger  &  Dally,  of  Everett,  for  re- 
spondent 

PARKER,  J.  The  plaintiffs  commenced 
this  action  In  the  superior  court  of  Snoho- 
mish county  to  recover  damages,  which  they 
claim  resulted  to  them  from  the  obstruction 
by  the  defendant  of  navigation  In  Ebey  slongh 
In  Snohomish  county,  preventing  the  plaln- 
tllfs  from  bringing  shingle  bolts  to  their  shin- 
gle mill  situated  thereon.  A  trial  before  the 
court  and  a  Jury  resulted  in  Judgment  in 
favor  of  the  plaintiffs,  from  which  the  de- 
fendant has  appealed. 

Ebey  slough  forms  one  of  the  navigable 
mouths  of  the  Snohomish  river,  flowing  Into 
the  sound  in  Snohomish  county.  Some  five 
miles  i>elow  where  the  slough  leaves  the  main 
channel  of  the  river  appellant  maintains  a 
trap  across  the  slough  for  the  purpose  of 
catching  and  holding  logs.  This  trap  is  ca- 
]>able  of  being  opened  so  as  to  permit  the  pas- 
sage of  logs  and  t>oats.  About  halfway  be- 
tween where  the  slough  leaves  the  main  chan- 
nel of  the  river  and  this  trap  respondents 
maintain  a  shingle  mill,  which  they  supply 
with  bolts  for  the  most  part  by  towing  from 
the  sound  directly  up  the  slough  to  their 
m*il.  During  the  period  from  December  1, 
1909,  to  January  31,  1911,  appellant  on  dif- 
ferent occasions  litipt  Its  trap  closed  for  pe- 
riods of  ten  days  or  more,  causing  logs  and 
debris  to  accumulate  in  the  slough  above  the 
trap  so  as  to  oompietely  obstruct  navigation 
therein,  rendering  it  impossible  for  respond- 
ents to  bring  shingle  bolts  from  the  sound  up 
the  slongh  to  their  mill.     TMs,  they  claim, 


resulted  in  their  damage,  measured  by  the 
loss  of  profits  which  they  would  have  earned 
in  the  operation  of  fheir  mill  during  the  pe- 
riod they  were  thus  deprived  of  a  sufficient 
supply  of  shingle  bolts. 

The  questions  involved  in  the  contentions 
of  counsel  for  appellant  are,  as  we  view  them, 
wholly  questions  of  fact  It  is  first  contend- 
ed that  respondents  did  not  make  proper  ef- 
forts to  procure  a  sufficient  supply  of  shingle 
l)olt8  to  continuously  operate  their  mill  dur- 
ing these  periods.  There  wag  evidence  tend- 
ing to  show,  and  warranting  the  Jury  In  be- 
lieving, that  the  mill  was  operated  during 
portions  of  these  periods  by  consumption  of 
shingle  bolts  acquired  by  respondents  from 
the  neighborhood  wittiln  hauling  distance  by 
wagon;  but  that  the  roads  during  these  pe- 
riods were  very  bad,  and  it  was  impossible 
to  get  a  sufficient  supply  in  this  manner.  It 
is  also  contended  by  counsel  for  appellant 
that,  even  assuming  that  respondents  did 
make  proper  effort  to  get  bolts  in  this  man- 
ner, they  did  not  make  proper  effort  to  bring 
bolts  from  the  sound  up  the  main  channe] 
of  the  river  and  down  the  slough,  the  river 
and  slough  in  these  portions  being  navigable; 
and  also  that  their  damage.  In  no  event, 
would  be  more  than  the  excess  cost  of  getting 
twits  to  their  mill  in  this  manner  over  that 
of  getting  them  there  directly  up  the  slough 
from  the  sound,  It  appearing  in  the  evidence 
ttiat  the  verdict  awarded  was  more  than 
tills  excess  cost  would  have  amounted  to. 
We  think,  however,  the  Jury  were  warranted 
In  believing  from  the  evidence  that  this  man- 
ner of  bringing  bolts  from  the  sound  to  re- 
spondents' mill  was  attended  with  some  con- 
siderable risk  In  the  possible  loss  of  bolts  by 
reason  of  currents  and  snags  in  the  river.  We 
conclude  that,  in  view  of  the  evidence  tend- 
ing to  show  these  facts,  the  question  of  the 
reasonableness  of  the  efforts  made  by  re- 
spondents to  supply  their  mill  with  bolts  from 
sources  other  than  their  usual  source  of  sup- 
ply on  the  sound,  and  also  the  question  of 
the  extent  of  the  efforts  and  risks  respond- 
ents should  Iiave  incurred  in  bringing  bolts 
from  the  sound  to  their  mill  during  these  pe- 
riods by  way  of  the  main  channel  of  the  riv- 
er and  down  the  slough,  were  questions  for 
the  Jury. 

The  Judgment  is  affirmed. 

CROW,  0.  J.,  and  GOSH,   MOUNT,  ami 
CHADWICK,  JJ.,  concur. 


STATE  ex  rel.  CHICAGO,  M.  &  P.  S.  RT.  ▼. 

SUPERIOR    COURT    ItX)U 

KING  COUNTY. 

(Supreme  Court  of  Washington.     April  16. 

1913.) 

Justices  of  tiik  Peace  (|  194*)— REirEDX  bt 
Appeal — "Amount  in  Contboveksy." 

The  ?25  which  Rem.  &  Bal.  Code,  $  6502, 
provides  shall,  in  case  of  judgment  for  plaintiff 
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in  an  action  on  a  paper  issued  for  wagps,  be 
awarded  him  as  damages  for  bein?  compelled  to 
ane,  provided  it  is  not  sliown  defendant  had  a 
aufficient  excuse  for  refusal  to  pay  the  claim, 
being  demanded  by  the  complaint  and  awarded 
by  the  justice,  becomes  a  part  of  the  "amount 
In  controvei-sy,"  within  section  1910,  authoriz- 
ing an  appeal  from  a  judgment  of  a  justice 
where  the  amount  in  controversy,  exclusive  of 
costs,  exceeds  .f^O,  so  that  certiorari,  which  un- 
der section  1002  will  not  be  granted  where  there 
is  a  remedy  by  appeal,  will  not  He  to  the  jus- 
tice. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  I'eace,  Cent  Dig.  gi  774,  773;  Dec.  Dig.  i 
104.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  376,  377;  vol.  8,  p.  7574.] 

Department  2.  Original  application  by 
the  State  on  the  relation  of  the  Chicago, 
Milwaukee  &  Puget  Sound  Railway  for  man- 
damus to  the  Superior  Court  for  King  Coun- 
ty.    Writ  refused. 

Geo.  W.  Korte  and  F.  M.  Dudley,  both  of 
Seattle,  for  appellant.  C.  Dell  Floyd,  of 
Seattle,  for  respondent. 

MAIN,  J.  This  is  an  original  application 
in  this  court  for  a  writ  of  mandamus.  On 
December  15,  1911,  an  action  was  begun  by 
one  John  Uill  In  the  justice  court  of  King 
county.  Relator  in  this  proceeding,  Chicago, 
Milwaukee  &  Puget  Sound  Railway  Com- 
l)any,  was  defendant  therein.  The  complaint 
in  that  action  in  part  alleged  as  follows: 
"(2)  That  heretofore,  to  wit,  during  the  month 
of  November,  1911,  this  plaintiff  was  employ- 
ed by  defendant  to  work  for  defendant  as  a 
common  laborer  on  the  coast  division  of  said 
road  at  the  rate  of  two  dollars  ($2.00)  per  day. 
(3)  That,  In  pursuance  of  said  contract,  plain- 
tiff worked  for  defendant  for  seven  (7)  days, 
making  a  total  of  fourteen  ($14.00)  dollars 
due  him  for  labor;  that  a  credit  of  $4.50 
was  deducted  for  board,  leaving  a  balance 
due  plaintiff  of  nine  dollars  and  fifty  cents 
($9.50).  (4)  That  plaintiff  ceased  to  work  for 
defendant,  and  defendant  Issued  to  plaintiff, 
as  evidence  for  said  labor,  an  identification 
card  in  words  and  figures  as  follows,  to  wit: 
'Form  45.  Chicago,  Milwaukee  &  Puget 
Sound  Ry.  Co.,  Coast  Division.  Identifica- 
tion Cari  Number  13.  Month,  November. 
M.  Stensou,  Foreman.' " 

There  was  a  further  allegation  that  the 
Identification  card,  a  copy  of  which  Is  set 
out  In  the  excerpt  from  the  complaint  above 
quoted,  bad  been  presented  to  the  defendant 
at  its  office  in  Seattle,  and  that  payment  had 
been  refused.  Then  followed  a  prayer  for: 
(1)  $9.50,  the  amount  alleged  to  be  due  as 
wages;  (2)  damages  in  the  sum  of  $25;  and 
(3)  an  attorney's  fee  of  $20.  The  defendant 
in  that  action  answered,  admitting  liability 
for  the  sum  of  $9.50,  the  amount  due  for 
wages,  and  denying  further  liability.  It  also 
pleaded  that  the  statute  (Rem.  &  Bal.  Code, 
\  C5C2),  under  which  the  damages  and  attor- 
ney's fees  were  claimed,  was  unconstitution- 


al and  void.  The  trial  resulted  in  a  Judg- 
ment in  favor  of  the  plaintiff  for:  (1)  $9.50 
the  wages  due;  (2)  $25  damages;  and  (3) 
$10  attorney's  fee.  On  December  26,  1911, 
the  defendant  In  an  action  In  the  Justice 
court,  the  relator  here,  made  an  application 
to  the  superior  court  of  King  county  for  a 
writ  of  certiorari.  This  application  was 
granted  and  the  writ  Issued  commanding  the 
Justice  of  the  peace,  before  whom  the  cause 
had  been  tried,  to  certify  to  the  superior 
court  a  true  and  correct  transcript  of  the 
records  and  proceedings  in  the  cause.  On 
December  28,  1911,  the  respondent  in  the 
certiorari  proceeding  served  upon  the  ad- 
verse party  and  filed  In  the  cause  a  motion 
to  quash  the  writ  of  certiorari  upon  the 
ground  that  the  superior  court  was  without 
Jurlsdictfjm  of  the  subject-matter  of  the  ac- 
tion. Thereafter,  and  on  February  3,  1912, 
and  before  the  time  expired  •within  which  a 
return  was  required  to  be  made  as  command- 
ed by  the  writ,  the  motion  to  quash  the  writ 
came  on  for  hearing  before  the  superior 
court,  and  on  February  6,  1912,  the  court  en- 
tered an  order  sustaining  the  motion  to 
quash,  apparently  upon  the  ground  that  it 
was  without  Jurisdiction  over  the  subject- 
matter  of  the  action.  On  February  14,  1912, 
the  relator  filed  in  this  court  its  application 
praying  that  the  superior  court  be  directed 
by  writ  of  mandamus  "to  take  and  exercise 
Jurisdiction  upon  the  said  application  for  a 
writ  of  certiorari  in  which  a  writ  of  review 
was  Issued,  and  to  hear  and  determine  the 
said  application  for  a  writ  of  review  upon 
issue  Joined  therein." 

The  pivotal  question  presented  by  the  facts 
above  stated  is  the  right  or  power  of  this 
court  to  direct  the  superior  court  to  take  Ju- 
risdiction in  the  certiorari  proceeding  and 
hear  and  determine  the  cause.  But,  before 
considering  this  question,  it  becomes  neces- 
sary to  determine  the  preliminary  question 
as  to  whether  or  not  the  controversy  could 
be  brought  before  the  superior  court  by  writ 
of  certiorari.  A  writ  of  certiorari  will  not 
be  granted  where  there  is  a  remedy  by  ap- 
peal. Section  1002,  Rem.'A  Bal.  Code,  pro- 
vides: "A  writ  of  review  shall  be  granted 
by  any  court,  except  a  police  or  Justice  court, 
•  ♦  •  to  correct  any  erroneous  or  void 
proceeding,  or  a  proceeding  not  according  to 
the  course  of  the  common  law,  and  there  la 
no  appeal,  nor  in  the  judgment  of  the  court, 
any  plain,  speedy  and  adequate  remedy  at 
law."  An  appeal  may  be  taken  from  the 
Judgment  of  a  Justice  of  the  peace  where 
the  amount  In  controversy,  exclusive  of 
costs,  exceeds  the  sum  of  $20.  Rem.  &  Bal. 
Code,  !  1910,  provides:  "Any  person  may  ap- 
peal from  a  Judgment  or  decision  of  a  jus- 
tice of  the  peace  to  the  superior  court  where 
the  amount  in  controversy,  exclusive  of  costs, 
exceeds  the  sum  of  $20."  Where  suit  is 
brought  for  the  purpose  of  recovering  the 
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face  value  of  a  check,  memorandum,  token, 
or  evidence  of  Indebtedness  Issued  In  pay- 
ment of  wages,  and  the  plaintiff  shall  re- 
cover. It  Is  provided  by  statute  that  the  court 
shall  tax  the  sum  of  $25  to  the  judgment  as 
damages.  Section  6562,  Item.  &  Bal.  Code, 
provides:  "Whenever  any  person  or  persons, 
company  or  corporation,  Is  compelled  to  sue 
for  the  recovery  of  the  face  value  of  check, 
memorandum,  token  or  evidence  of  Indebted- 
ness, issued  or  circulated  for  the  payment 
of  wages  for  labor,  by  reason  of  the  failure 
of  any  person,  firm,  company  or  person  [cor- 
poration] issuing  the  same,  failing  or  refus- 
ing to  pay  the  same  on  demand,  as  provided 
l>y  section  6560  of  this  chapter,  then  in  such 
case,  if  judgment  should  be  granted  the  plain- 
tiff, the  court  shall  tax  an  attorney's  fee  of 
not  less  than  ten  nor  more  than  twenty-flve 
dollars  to  said  judgment,  and  the  further 
sum  of  twenty-flve  dollars  as  damages  to 
the  plaintiff,  suffered  by  the  plaintiff  by  rea- 
son of  being  compelled  to  sue  the  said  claim: 
Provided,  that  no  plaintiff  shall  recover  more 
than  the  face  value  of  his  said  claim  where 
the  payment  is  refused  by  reason  of  a  dis- 
pute as  to  the  ownership  of  the  said  claim, 
or  where  it  appears  satisfactorily  to  the 
court  or  jury  that  the  defendant  had  a  suffi- 
cient excuse  for  the  refusal  of  the  payment 
of  the  said  claim,  the  burden  to  prove  the 
said  sufficient  excuse  being  on  the  defendant; 
and  should  the  court  or  jury  find  such  suffi- 
cient excuse,  the  same  is  to  be  specified  in 
the  judgment  or  verdict  of  said  court  ob 
jury." 

From  the  statutes  quoted  it  will  be  seen 
that,  under  section  1002,  a  certiorari  will  not 
issue  when  there  Is  a  remedy  by  appeaL 
Section  1910  permits  an  appeal  when  the 
amount  in  controversy  exceeds  the  sum  of 
$20.  Section  6562  allows  damages  in  the  sum 
of  $25  and  an  attorney's  fee  when  the  action 
Is  brought  upon  a  check,  etc.,  issued  for 
wages.  The  question  whether  the  identifica- 
tion card  upon  which  suit  was  brought  In  the 
justice  court  comes  within  the  specifications 
of  this  section  of  the  statute  Is  not  before  us 
In  this  proceeding,  and  no  opinion  will  be 
expressed  thereon. 

The  concrete  question  now  to  be  determin- 
ed Is,  Does  the  $25  damages  provided  for 
become  a  part  of  the  amount  in  controversy  ? 
If  it  does,  then  there  Is  a  remedy  by  appeal 
from  the  judgment  of  the  justice  of  the  peace 
to  the  superior  court.  The  amount  of  wages 
sued  for  was  $9.50.  The  complaint  specifical- 
ly demanded  the  $25  allowed  by  the  statute 
us  damages.  If  the  plaintiff  prevailed,  he 
would  not  only  recover  the  wages  due,  but 
the  statutory  damages  as  well,  unless  the 
defendant  was  able  to  show  sufficient  excuse 
for  not  paying  the  chilm.  The  plaintiff's 
right  to  recover  damages  depends  upon 
whether  or  not  the  defendant  had  a  sufficient 
excuse  for  refusing  payment  of  the  original 


claim.  This  puts  in  Issue  a  question  of  fact. 
The  right  to  recover  the  $25  as  damages  be- 
ing an  Issue,  it  becomes  a  part  of  the  amount 
In  controversy.  It  follows,  therefore,  that 
there  was  a  remedy  by  appeal  from  the  judg- 
ment of  the  justice  of  tlie  peace  to  the  su- 
perior court.  This  remedy  by  appeal  being 
open  to  the  defendant,  In  no  event  was  It 
entitled  to  the  writ  of  certiorari. 

The  conclusion  we  have  reached  upon  this 
preliminary  question  disposes  of  the  present 
application  for  a  writ  of  mandamus.  We 
express  no  opinion  upon  any  other  question. 

The  writ  of  mandamus  will  be  refused. 

MOtIXT,  MORRIS,  and  ELMS,  J  J.,  con- 
cur.   FULLERTON,  J.,  concurs  in  the  result. 


STATE  ex  rel.  CHICAOO,  M.  Sc  P.  S.  RT.  t. 

SUPERIOR  COURT  FOR 

KING  COUNTY. 

(Supreme  Court  of  Washington.     April  15, 
19l;{.) 

Department  2.  Original  application  by  the 
State  on  the  relation  of  the  Chicago,  Milwaukee 
&  Puxet  Sound  Railway  for  mandamus  to  the 
Superior  Court  for  King  County.    Writ  denied. 

Geo.  W.  Korte  and  F.  M.  Dudley,  both  of 
Seattle,  for  appellant.  C.  Dell  Floyd,  of  Seat- 
tle, for  respondent. 

FEtt  CURIAM.  This  is  an  application  for 
a  writ  of  mandamus,  praying  that  the  superior 
court  of  KinK  county  be  directed  to  take  and 
exercise  jurisdiction  upon  an  application  for  a 
writ  of  certiorari.  The  qacstions  involved  are 
identical  with  those  presented  in  cause  10,186, 
131  Paa  466,  decided  on  this  date. 

On  the  authority  of  the  opinion  in  tliat  ac- 
tion, the  writ  is  denied. 


JOHN  LEE  CT;ARKE,  Inc.,  t.  FIDELITY 
&  DEPOSIT  CO.  OF  MARYLAND. 

(Supreme  Court  of  Washington.    April  15, 
1913.) 

Insurance   (f  430*)  —  Indemnity  Policy  — 

"Larceny." 

"Ijarceny"  is  the  taldns  of  money  or  prop- 
erty of  another  with  criminal  intent  to  deprive 
the  owner  of  its  use  and  benefit,  and  a  fidelity 
bond  protecting  against  pecuniary  loss  by  any 
act  of  "larceny  or  embezzlement'  of  phiintiS's 
employ^  would  not  include  loss  from  poor  busi- 
ness judgment  exercised  by  the  employ^  result- 
ing in  her  becoming  indebted  to  plaintiff  beyond 
an  agreed  amount. 

fBd.  Note.— For  other  cases,  see  lasurance, 
Dec  Dig.  f  430.* 

For  other  d(<finition8,  see  Words  and  Phrases, 
vol.  5,  pp.  3001-4003.] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  Everett  Smith,  Judge. 

Action  by  John  Lee  <?larke,  Incoriiornted, 
against  the  Fidelity  ft  Deposit  Company  of 
Maryland.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  remanded 
with  Instructions  to  dismiss. 
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William  W.  Wilshire,  of  Seattle,  tat  appel- 
lant John  p.  Ilartman,  of,  Seattle,  for  re- 
spondent. 

MORRIS,  J.  Appeal  from  a  judgment 
upon  a  flilellty  bond,  protecting  reapondent 
against  pecuniary  loss  "by  any  act  of  larceny 
or  embezzlement"  of  Bessie  Luella  Churchill, 
as  an  employ^  of  respondent.  Many  Issnes 
are  raised  by  the  briefs  as  to  liability  or 
nonliability  because  of  certain  issues  incor- 
porated into  the  trial  below  and  submitted 
here,  bnt  -we  And  no  reason  for  determining 
these  questions;  since  there  is  one  conclu- 
sion that  we  reach  from  the  record,  that  no 
liability  was  ever  establiished  upon  the  bond, 
in  that  the  record  falls-  to  establish  any  lar- 
ceny or  embezzlement  on  the  part  of  the  one 
whose  honesty  the  l>ond  Insured. 

Respondent  Is  a  New  Mexico  corporation 
dealing  in  Indian  curios,  blahketB,  rugs,  and 
other  like  merchandise.  Prior  to  May  1, 
1910,  it  had  a  stock  of  merchandise  in  a 
store  on  TWrd  avenue,  Seattle,  valued  at  |2,- 
500.  About  that  time  It  entered  into  an  ar- 
rangement with  Miss  Ohurchill,  consigning 
these  goods  to  her  at  25  per  cent,  above  the 
invoice,  and  agreeing  to  furnish  other  mer- 
chandise of  the  same  character  as  desired 
upon  the  same  terms;  Miss  Churchill  to  pay 
all  expenses  of  eale,  remit  for  all  goods 
consigned  and  sold,  "often  enough'  so  that 
the  amount  dne"  respondent  upon  such  con- 
signed account  should  never  exceed  $100,  and 
the  balance  arising  from  the  sale  of  such 
merchandise  to  be  retained  by  Miss  Churchill 
as  commissions.  There  is  much  controversy 
as  to  the  appellant's  knowledge  of  this  con- 
tract, which  seems  to  have  been  entered  into 
after  the  bond  was  written;  and  the  first  one 
not  being  satisfactory  to  respondent,  it  pre- 
pared a  second  one  and  forwarded  it  to  Miss 
(.'hurchlll  for  her  tdgnature  and  dellverj'  to 
appellant,  some  four  months  after  the  bond 
was  written.  Whatever  may  have  been  the 
contract  between  respondent  and  Miss 
Churchill,  the  liability  of  appellant  is  to  be 
determined  by  its  contract ;  assuming  that  It 
knew  all  about  these  changed  contracts  and 
consented  thereto,  its  liability  was  still  in 
the  language  of  its  bond  against  pecuniary 
loss  to  respondent  by  the  larceny  or  embez- 
zlement of  Miss  Churchill.  Some  time  In 
July,  Miss  Churchill  became  dissatisfied  with 
business  conditions'  on  Third  avenue  and 
Bought  a  location  on  Second  avenue.  She 
.succeeded  in  leasing  one-half  of  a  store  at 
$250  a  month.  At  this  time  she  was  indebt- 
ed to  respondent  in  about  $250.  She  wrote, 
informing  respondent  of  her  contemplated 
move,  and  saying,  unless  she  received  notice 
to  the  contrary,  she  would  spend  that  money 
in  making  contemplated  changes  In  the  new 
store.  On  July  14th  she  wrote  that,  if  re- 
spondent could  let  her  have  $350,  she  could 
"move  aiid  get  settled  with  what  she  hud" 
and  pay  for  contemplated  changes'  and  re- 


pairs. Ou  July  8th,.  respondent  wrote  that 
It  thought  her  Judgment  was  good  as  to  the 
new  location,  but  it  did  not  wish  #t  that 
time  to  assume  any  additional  financial  bur- 
dens by  itself  taking  up  the  proposition.  On 
July  20th,  respondent  writes,  congratulating 
her  on  her  "nerve"  in  moving  to  the  new  lo- 
cation with  its  added  burden  of  expense. 
These  letters  are  referred  to  as  showing  that 
respondent  had  full  knowledge  of  the  move 
to  Second  avenue,  and  consented  thereto,  so 
long  as  it  was  not  asked  to  assume  any  bur- 
dens of  the  new  lease.  This  move  was  not 
a  success,  and  the  business  began  to  lose 
money.  The  added  rent,  the  amount  paid 
out  in  changing  the  new  location  to  meet  the 
demands  of  the  business,  put  it  on  the  rock, 
and  it  virtually  failed.  On  August  18th,  re- 
spondent writes.  Miss  Churchill:  "I  feel  that 
you  have  been  very,  careful  in  your  exi»end- 
itures  as  shown  by  the  reports  we  have  on 
file,  and  I  trust  you  have  been  Just  as  care- 
ful and  have  used  the  very  best  Judgment 
in  those  new  arrangements  you  are  making." 
In  this  letter  Mr.  Clarke  says  he  did  not  re- 
ceive her  letter  in  regard  to  the  $250,  and 
hence  had  not  answered.  Ou  September  Ist, 
seeing  she  could  not  make  it  in  the  new  loca- 
tion, a  second  move  was  made  to  a  room  in 
the  Butler  HoteL  Business  seemed  to  im- 
prove in  this  new  location  and  during  Sep- 
tember a  remittance  of  $90  was  made  to  re- 
spondent. Respondent,  however,  became  dis- 
satlsfled,  and  sent  a  representative  to  close 
up  the  business.  This  representative,  with 
representatives  of  the  appellant,  took  an  in- 
ventory of  the  merctiandlse  Miss  CburcbUl 
had  received  from  respondent,  gave  her  cred- 
it for  payments  and  other  items  they  thought 
her  entitled  to,  and  found  a  balance  due  re- 
spondent of  $1,454.47,  which  amount  was  re- 
duced $12  by  the  lower  court  and  interest 
added,  making  the  Judgment  $1,500.17. 

It  is  not  disputed  that  the  rock  that  wreck- 
ed this  business  was  the  move  to  Second  av- 
enue, with  its  enlarged  rental  and  amount 
expended  In  making  store  clianges.  Miss 
Churchill  may  have  used  poor  business  Judg- 
ment in  making  this  move,  but  it  la  another 
thing  to  say  that,  because  she  lost  money  in 
attempting  to  put  the  business  on  a  better 
paying  basis,  she  was  guilty  of  larceny  or  em- 
bezzlement. She  appropriated  the-  money  to 
what  she  deemed  to  be  the  demands  of  the 
business  for  the  mutual  benefit  of  herself 
and  respondent  She  did  not  misappropriate 
it  to  her  own  use,  or  m«ike  such  a  conver- 
sion of  it  as  to  subject  her  to  a  charge  of 
larceny.  "Larceny"  Is  to  take  the  money 
or  property  of  another,  with  criminal  intent 
to  deprive  the  true  owner  of  its  use  and  ben- 
efit There  is  nothing  of  that  kind  disclosed 
in  this  record,  and  this  bond  covers  nothing 
el.se.  It  does  not  cover  the  indebtedness  of 
Sllss  Churchill  to  respondent,  or  the  balance 
due  it  on  its  consigned  account.  It  protects 
respondent  against  the  dishonesty  of  Miss 
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Churchill,  but  not  against  her  lack  of  busi- 
ness acumen.  Nor  does  It  guarantee  the  suc- 
cess of  her  adventure.  The  lower  court 
seemed  Impressed  with  the  view  that  the  ap- 
pellant was  an  Insurer  that  Miss  Churchill 
would  pay  respondent  for  all  goods  at  Its  In- 
voice price  to  her.  This  Is  not  the  obligation 
of  the  bond  and,  while  these  compensated 
sureties  have  been  held  strictly  to  their  con- 
tracts and  not  permitted  to  escape  liability, 
because  of  some  technical  breach  of  the  bond 
that  did  not  operate  to  their  prejudice,  still, 
like  every  other  litigant,  they  have  a  right 
to  stand  upon  the  condition  of  their  liability 
as  fixed  In  the  bond.  That  Is  the  contract 
and  the  only  one  that  can  be  enforced;  and 
when,  as  here,  we  find  Its  condition  has  not 
been  broken',  we  cannot  break  It  In  order  to 
compensate  respondent  for  one  kind  at  loss 
It  has  sustained,  because  it  has  paid  a  pre- 
mium to  appellant  to  compensate  it  for  an- 
other kind  of  loss  It  might  sustain,  any  more 
than  we  could  permit  a  recovery  under  a 
policy  covering  a  dwelling,  when  the  Insur- 
ed had  lost  his  bam  by  fire.  Larceny  and 
embezzlement  are  terms  well  defined  In  law, 
and  any  obligation  insuring  against  the  com- 
mission of  these  offenses  cannot  be  extended 
to  cover  pecuniary  losses  occurring  from  oth- 
er causes.  The  bond  as  written  was  a  fidel- 
ity risk.  Insuring  the  honesty  of  Miss  Church- 
ill, and  not  a  financial  risk  guaranteeing 
her  ability  to  pay  her  indebtedness  as  as- 
Aumed  or  contemplated  as  a  liability  under 
her  contract  with  respondent. 

The  Judgment  is  reversed  and  remanded 
■with  instructions  to  dismiss. 

CROW,  C.  J.,  and  FULLERTON,  ELLIS, 
and  MAIN,  JJ.,  concur. 


AUiniiLER  et  al.  v.  CITY  OF  NORTH 
YAKIMA. 

(Supreme    Court    of    Washington.      April   18, 
1913.) 

Municipal  Corporations  (§  474*)— Public 
Improvements  —  Assessment  District  — 
Benefits — Omitted  I'ropkrty. 

Under  Rem.  &  Bal.  Code,  §  7707,  provid- 
ing that  the  cost  of  a  municipal  improvement 
shall  be  assessed  on  all  the  property  in  a  lo- 
cal improvement  district  in  proijortion  to  the 
benefits  derived  by  the  improvement,  an  as- 
sessment for  the  construction  of  a  subsewer 
was  not  erroneous  because  certain  lots  with- 
in the  district  were  not  assessed,  in  the  ab- 
sence of  a  showing  that  they  were  benefited, 
or  that  the  assessing  ofiicers  acted  arbitrarily 
or   fraudulently. 

[Ed,  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  \\  1122-1124;  Dec. 
Dig.  %  474.»] 

Department  1.  Appeal  from  Superior 
Court,  Yakima  County ;  E.  B.  Preble,  Judge. 

Action  by  W.  J.  Aumiller  and  others 
against  the  City  of  North  Yakima.  Judg- 
ment for  defendant,  and  plalntUFs  appeal. 
Afllrnied. 


Lee  C.  Delle,  of  North  Taklma,  for  ap- 
pellants. Guy  O.  Shumate,  of  North  Yalcl- 
ma,  for  respondent 

MOUNT,  J.  This  action  was  brought  to 
set  aside  an  assessment  upon  plaintiffs'  lots 
for  the  construction  of  a  sewer  la  front 
thereof  by  the  defendant  city.  The  cause 
was  tried  without  a  jury  upon  stipulated 
facta  The  action  was  dismissed,  and  plain- 
tifls  appeal. 

It  is  only  necessary  to  notice  one  point  in 
this  case.  It  appears  that  the  defendant 
city  declared  its  intention  to  construct  a 
subsewer  along  certain  streets  In  front  of 
plaintiffs'  property  in  said  city.  A  resolu- 
tion was  thereupon  passed  estimating  the 
cost  of  the  improvement  at  the  sum  of  $4,- 
000,  and  providing  that  the  costs  should  be 
assessed  and  levied  upon  certain  described 
lots.  Thereafter  the  city  council  passed  an 
ordinance  providing  for  the  construction  of 
the  sewer;  also,  that  the  expense  thereof 
should  be  assessed  to  and  levied  upon  the 
property  included  in  the  improvement  dis- 
trict created  and  provided  for  in  the  ordi- 
nance. Afterwards  the  sewer  was  construct- 
ed. After  the  construction  thereof  the  "com- 
mittee on  streets  and  ditches"  filed  its  re- 
port with  the  dty  clerk.  By  this  report  it 
was  found  that  the  expense  to  be  borne  by 
the  property  benefited  was  the  sum  of  $3,- 
209.30.  Thereupon  the  city  by  resolution 
directed  the  "committee  on  streets  and  ditch- 
es" to  prepare  an  assessment  roll  including 
all  property  located  in  said  improvement  dis- 
trict, and  to  file  the  same  as  required  by 
law.  Such  roll  was  subsequently  made. 
Twenty-six  lots  which  were  named  as  being 
within  the  assessment  district  were  not  as- 
sessed for  any  part  of  the  cost  of  the  sub- 
sewer. 

The  contention  of  the  appellants  is  that  it 
was  Incumbent  upon  the  city,  having  created 
the  assessment  district,  to  assess  each  lot 
within  the  district,  and  that,  because  these 
omitted  lots  were  not  as.sessed,  all  the.  re- 
maining lots  were  compelled  to  bear  a  great- 
er proportion  of  ithe  cost  of  the  sewer  than 
if  the  lots  so  omitted  had  been  assessed. 
This  latter  statement,  of  course,  is  manifest 
The  statute  provides  (section  7707,  Rem.  & 
Bal.  Code):  "♦  ♦  ♦  That  such  improve- 
ment shall  be  made,  and  that  the  cost  and 
expense  thereof  shall  t>e  taxed  and  assessed 
upon  all  the  property  in  such  local  Improve- 
ment district,  which  cost  shall  be  assessed 
In  proportion  to  the  benefits  derived  by  said 
Improvement  •  •  ♦ "  It  is  plain  from 
this  provision,  and  the  general  rule  is,  that 
in  an  assessment  district  property  which  is 
not  benefited  by  the  improvement  la  not 
liable  to  assessment  Dillon  on  Municipal 
Corporations  (5th  Ed.)  {  1458. 

There  is  no  shovring,  either  in  the  plead- 
ings or  in  the  agreed  statement  of  facta,  to 
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the  effect  that  these  26  lots  which  were  omit- 
ted from  the  assessment  roll  were  benefited 
by  the  construction  of  the  sewer.  If  they 
are  not  benefited,  they  are  aot  liable  to  as- 
sessment. It  is  not  alleged  in  the  complaint, 
and  there  Is  no  showing  to  the  effect,  that 
the  property  which  was  assessed  within  the 
district  was  not  benefited  to  the  extent  of 
the  assessment  The  presumption,  of  course, 
Is  that  the  officers  who  made  the  assessment 
did  their  duty  and  assessed  all  of  the  prop- 
erty according  to  the  benefits  recelTCd.  "EJv- 
ery  reasonable  presumption  is  made  In  favor 
of  the  regularity  and  propriety  of  the  action 
of  public  officers.  Accordingly,  a  property 
owner  who  complains  of  the  omission  of 
land  from  a  local  assessment  must  show  af- 
firmatively that  siich  land  was  benefited  by 
such  Improvement  and  that  the  omission 
thereof  was  improper. .  The  mere  fact  that 
certain  land  was  omitted  from  the  assess- 
ment is  not  sufficient  to  invalidate  the  as- 
sessment, unless  the  complainant  further 
shows  that  such  property  should  have  been 
included.  The  fact  that,  after  an  assess- 
ment has  been  levied,  the  city  confesses  In 
court  that  certain  property  is  not  benefited 
thereby,  and  the  court  accordingly  sets  aside 
such  assessment  as  to  such  property  does 
not,  In  the  absence  of  fraud  or  of  a  showing 
that  the  omitted  property  was  In  fact  bene- 
fited, Invalidate  the  assessment  as  to  the  re- 
maining property.  The  mere  fact  that  con- 
tiguous property  is  not  assessed  does  not  in- 
validate the  assessment  in  the  absence  of  a 
showing  that  such  property  Is  benefited, 
where  the  assessment  is  to  be  levied  on  prop- 
erty benefited  and  there  has  been  no  deter- 
mination that  contiguous  property  has  been 
benefited."  Section  643, 1  Page  &  Jones,  Tax- 
ation and   Assessment. 

Under  this  rule,  it  is  quite  clear  that  the 
mere  fact  of  omission  of  certain  property 
within  the  district  does  not  invalidate  the 
assessment  upon  the  other  property,  espe- 
cially where  there  is  no  showing  that  the  as- 
sessing officers  acted  arbitrarily  or  fraud- 
ulently. The  court  therefore  properly  refus- 
ed to  set  aside  the  assessment. 

The  judgment  is  affirmed. 

CKOW,  C.  J.,  and  CHADWICK.  GOSE, 
and  PAEEEB,  JJ.,  concur. 


INDEPENDENT  ASPHALT  PAVING  CO.  v. 
HEIN  et  al. 

(Supreme  Court  of  Washington.     April  19, 
1913.) 

1.  Appkai,  awd  Error  (§  GOft*)— Review— Vek- 

DICT. 

The  verdict  of  a  jury  upon  an  issue  cor- 
rectly siibmittpd  is  controlling  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  DiR.  §§  3912-3921,  3923,  3924; 
l>ee.  Dig.  S  »9»>.*J 


2.  Appeal  and  Erbob  (J  702*)— Trial  (i 
295*)— Revtew— Instructionb. 

Where  all  of  the  instructions  given  were 
not  brought  up  to  the  appellate  court,  objections 
to  disconnected  portions  cannot  be  sustained ; 
for  instnietiona  must  be  read  as  a  whole,  and 
it  will  not  do  to  pick  out  mere  excerpts  and  say 
they  did  not  correctly  state  the  law. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  88  2930-2938;  Dec.  Dig.  i 
702;*  Trial,  Cent.  Dig.  §S  70S-717;  Dec.  fWg. 
i  295.»] 

3.  BODRDARIEB  (I  41*)  —  ACTIONS  —  INSTRUC- 
TIONS. 

In  an  action  involving  the  tMundary  of 
land,  an  instruction  that  if  original  government 
monuments,  known  as  the  initial  point,  can  be 
definitely  ascertained  then  the  jnry  must  ascer- 
tain from  the  evidence  aa  to  whether  or  not  the 
measurements  as  testified  to  by  the  witnesses 
for  the  plaintiff  are  correct,  and  if  bo  found  the 
verdict  should  be  for  plaintiff,  is  not  improper. 
I  Ed.  Note.— For  other  cases,  see  Bonndaries, 
Cent.  Dig.  H  205-207;   Dea  Dig.  i  41.*] 

4.  Appeal  and  Ebrob  (J  702*)— Rbview— In- 

SrRUOTIONS. 

An  instruction  that  if,  from  the  preponder- 
ance of  the  evidence,  the  jury  found  the  fences 
of  the  defendant  were  on  the  property  of  plain- 
tiff verdict  should  be  for  the  plaintiff,  cannot  t»e 
held  redundant,  where  the  instructions  as  a 
whole  are  not  presented  on  appeal ;  for  it  must 
be  presumed  that  the  jury  were  properly  in- 
structed as  to  the  rules  for  determining  to  whom 
the  land  belonged. 

[Ed.  Note. — For  other  cases,  sea  Appeal  and 
Error,  Cent  Dig.  §§  293B-2938;  Dtec.  Dig.  § 
702.*] 

5.  Appeal  and  Error  (8  206*)— Presentation 
or  Grounds  of  Review  in  Cooet  Below — 
Necessity. 

Where  an  answer  was  objected  to  as  not 
responsive  to  a  question,  the  error  in  allowing  it 
cannot  be  reviewed,  where  there  was  no  mo- 
tion to  strike  and  no  request  for  an  instruction 
tor  the  jury  to  disregard  it. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S$  1273,  1283-1289 ;  Dec.  Dig. 
jl  206.*] 

Department  2.  Appeal  from  Superior  Court, 
Kitsap  County;   W.  P.  Bell,  Judge. 

Action  by  the  Independent  Asphalt  Paring 
Company  against  Joseph  N.  Hein  and  others. 
From  a  judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

Frank  A  Paul  and  Addison  W.  llnstie, 
both  of  Seattle,  for  appellants.  Jas.  W.  CaiT, 
of  Bremerton,  for  respondent 

MORRIS,  J.  This  action  involves  the  own- 
ership and  right  of  possession  of  a  strip  oif 
land  120  feet  in  width  by  about  2,500  feet  in 
length.  Respondent,  alleging  the  ownership 
and  right  of  posses.sion  In  itself,  brought  the 
action,  alleging  the  claim  of  appellants  to 
the  ownership,  and  that  under  this  claim 
they  were  intending  to  take  posscs.siou  and 
deprive  respondent  of  its  use  and  occupancy, 
and  praying  for  a  decree  putting  It  In  posses- 
sion of  the  strip  and  enjoining  the  appellants 
from  asserting  any  claim  thereto.  The  ap- 
pellanls,  by  answer,  asserted  their  title  and 
ownership  of  the  strip,  and  prayed  a  dismiss- 
al of  the  action.    A  temporary  restraining  or- 
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(let  was  isiued  by  the  court,  enjoining  appel- 
lants from  taking  any  steps  to  aseert  their 
claim,  and  the  cause  proceeded  to  trial.  Ap- 
pellants asked  the  court  to  submit  the  Issues 
tu  a  Jury,  which  was  done,  and  a  verdict  re- 
turned In  ftivor  of  respondent  as  to  all  is- 
sues. Appellants  then  moved  for  Judgment 
notwithstanding  verdict,  which  was  denied. 
The  court  there  entered  Judgment  on  the  ver- 
dict, and  this  appeal  follows. 

[1]  The  first  error  as.slgned  Is  the  denial 
of  these  motions.  We  can  find  no  error  In 
these  denials.  The  evidence  was  of  such  a 
character  that  the  Jury  could  determine  that 
the  respondent  was  right  in  its  contention, 
and  it  is  not  for  us  to  say  that,  under  these 
circumstances,  the  verdict  should  have  been 
otherwise.  It  has  so  often  been  held  that 
the  verdict  of  a  Jury  upon  an  issue  correctly 
submitted  to  It  is  controlling  on  appeal  that 
we  will  seek  no  other  reason  for  overruling 
this  assignment. 

[2]  It  is  next  contended  that  two  Instruc- 
tions were  erroneous.  The  instructions  giv- 
en by  the  court  are  not  sent  up.  The  two 
complained  of  are  printed  in  the  brief.  This 
is  not  sufficient  to  raise  any  question  of  er- 
ror. We  have,  in  connection  with  other 
courts,  often  said  that  instructions  must  be 
read  as  a  whole.  It  will  not  do  to  pick  out 
excerpts  from  the  whole  body  of  instructions 
and  say  "this  does  not  correctly  state  the 
law."  Standing  alone  perhaps  it  does  not, 
yet  when  read  in  connection  with  other  in- 
structions and  fitted  into  its  proper  place  no 
error  could  be  found. 

[3]  One  of  these  coinplalned-of  instructions 
was  as  follows:  "If  you  find  from  the  evi- 
dence that  such  original  government  monu- 
ments, commonly  known  as  the  Initial  point, 
caA  be  definitely  ascertained,  then  in  ttiis 
case  you  will  ascertain  from  the  evidence  as 
to  whether  or  not  the  measurements  as  testi- 
fied to  by  the  witnesses  for  the  plaiutlft  are 
correct,  and  If  you  so  find  then  your  verdict 
will  be  for  the  plaintiff."  Appellants  attack 
the  instruction  as  not  being  consistent  with 
the  two  preceding  Instructions,  and  thus  con- 
fusing the  Jury;  but  we  do  not  know  what 
these  two  preceding  Instructions  were,  and 
hence  we  cannot  say  there  is  any  inconsisten- 
cy or  confusion.  As  it  stands  alone,  we  can 
see  no  error  in  it  If,  knowing  the  true  ini- 
tial point,  the  measurements  submitted  by 
plaintiff  were  correct  and  established  its  con- 
tention, manifestly  it  was  entitled  to  a  ver- 
dict, and  that  is  all  the  instruction  says. 

[4]  The  next  instruction  complained  of  is: 
•'Ton  are  further  Instructed  that  if  you  find 
from  a  preponderance  of  the  evidence  that 
the  fences  of  the  defendants  Ileln  or  Weid- 
llch,  or  either  of  them,  are  upon  the  property 
of  the  plaintiff  or  any  part  thereof,  your  ver- 
dict will  be  for  the  plaintiff."  This  instruc- 
tion was  evidently  intended  to  cover  a  dis- 
puted point  in  the  e>-ldence  as  to  whether 


these  fences  were  on  plaintiff's  or  defend- 
ants' lands.  We  nmst  assume  the  Jury  were 
properly  instructed  as  to  the  proper  rules  for 
determining  to  Vhom  the  land  belonged,  and 
this  being  done  it  would  follow  that,  so  far 
as  the  claim  of  ownership  or  possession  was 
represented  by  the  fences,  plaintiff  would  be 
entitled  to  a  verdict  if  defendants'  fences 
were  on  plaintiff's  lands.  The  objection  is 
that  the  Instruction  Is  redundant  and  sur- 
plusage, but  for  the  reasons  heretofore  given 
we  cannot  say  whether  it  is  or  not;  and 
hence  we  find  no  error  in  it 

[5]  The  next  error  assigned  is  to  the  ruling 
of  the  court  upon  an  objection  made  during 
the  examination  of  a  dvil  engineer,  who  was 
detailing  a  survey  made  by  him.  A  question 
was  asked  to  which  no  objection  was  made, 
and  the  witness  answered.  Counsel  for  ap- 
pellants then  said:  "We  object  to  the  use  of 
legal  propositions.  The  Court:  Objection 
overruled.  Mr.  Hastie:  It  is  incompetent 
immaterial,  and  not  resix>nsive  to  the  ques- 
tion. I  think  that  is  not  a  question  for  the 
surveyor  to  settle.  Mr.  Oarr:  I  want  to 
know  what  he  runs  his  line  by.  The  Court: 
Objection  overruled."  The  first  objection 
called  for  no  ruling  by  the  court,  since  it  was 
not  asked  to  strike  the  answer.  Under  our 
practice,  if  an  answer  contains  improper 
matter,  the  court  should  be  asked  to  strike 
it  In  his  second  objection  counsel  makes  it 
plain  that  the  objection  was  based  upon  the 
answer  as  not  being  responsive  to  the  ques- 
tion. If  he  so  considered,  he  should  again 
have  asked  the  court  to  strike  it  and  re- 
quested an  Instruction  to  the  Jury  to  disre- 
gard it.  Not  having  done  so,  we  cannot  say 
it  was  error,  since,  if  the  answer  was  im- 
proper, counsel  neglected  to  make  use  of  am- 
ple opportunity  afforded  him  at  the  time  to 
correct  the  error. 

The  Judgment  is  affirmed. 

CROW,  C.  J.,  and  MAIX,  EIXIS,  and 
FULLERTOM,  JJ.,  concur. 


CITY  CAB,  CARRIAGE  &  TRANSFER  Ca 

v.  HAYDEN,  Commisaioner  of  Public 

Safety,  et  al. 

(Supreme  Court  of  Washington.     April  14, 
1913.) 

1.  Appeal  and  Error  (§  154*)— Proceedings 
Pending  Appeal  —  Acceptance  of  Judg- 
ment. 

Where  officers  of  a  city,  prosecuting  with 
(liligenoe  an  appeal  from  a  decree  restraining 
tile  enforcement  of  rules  regulating  backmen 
while  at  a  paasenger  depot  in  the  dty,  sought 
unsuccessfully  to  supersede  the  effect  of  the 
decree  pendiog  the  appeal,  the  mere  fact  that, 
pending  the  appeal,  they  made  other  regula- 
tions toi  hackmen  at  the  depot  did  not  show 
an  acceptaace  of  the  decree  and  did  not  au- 
thorize a  dismissal  of  the  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  957-9*50;  Dec  Dig.  | 
154.*] 
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2.  iNjrNCTioN  (I  85*)— Enfobcembnt  of  Po- 
lice REGUPATIONS  —  lNAt)E<JUACT  OF  REM- 
EDY AT  Law. 

InjuBctioB  lies  to  test  tbe  validity  of  police 
re?iilatioc8  and  onUoaQces  ^ov«rniBg  hackmen 
wliUo  at  a  passenger  depot  in  a  city,  since  the 
local  remedies  of  submittinf;  to  an  arrest  or 
bnnirfnjr  an  acHon  in  damages  are  inadequate. 
[EM.  Note. — For  other  cases,  see  Injunction, 
Cent.  Jiig.  it  155, 156;  Dec.  Dig.  |  85.*J 

3.  MUNTClPAt  COBPOBATIONS  (|  614*)— PO- 
laC£  KKOITLATIONS— KKOUI.ATIIIO  UACKUEIf 
— VAMDIir. 

A  city  has  power,  in  the  interest  of  good 
order,  public  pence,  and  safety,  to  regulat*  the 
condnct  of  hackmen  and  others  soliciting  the 
prirUege  of  carrying  travelers  from  railroad 
depots  in  the  city  to  their  destination. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent.  Dig.  {$  1350-1352;  Dec. 
Dig.  I  614.*] 

4.  Municipal  CoBPOBA•^o^•s  (5  625«)— Reg- 
ulation OF  Hackmen— Reasootablenesb. 

A  regulation  of  a  citjr  governing  the  con- 
duct of  hackmen  and  others  soliciting  the  priv- 
ilege of  carrying  travelers  from  depots  in  the 
city  to  their  destination,  -which  require  hack- 
men  to  keep  themselves  and  their  vehicles  with- 
in an  assigned  place  while  soliciting  for.  patron- 
age, is  not  unreasonable,  and  the  mere  fact 
that  the  places  assigned  are  not  of  equal  val- 
ue for  aolicitation  does  not  render  the  regula- 
tion inmJid. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §{  1378,  1370:  Dec. 
Dig.  S  eS25.*] 

Department  2.  Appeal  '  from  Superior 
Conrt,  Spokane  Coun^; .  B.  K. '  Pendergast, 
Jndga 

Action  by  the  City  Cab,  Carriage  &  Trans- 
fer Company  against  Z.  EI  Hayden,  as  Com- 
missioner of  PubUc  Safety  of  the  City  of 
Spokane,  and  others.  From  a  judgment  fbr 
plaintiff,  defendants  appeal.  Reversed  and 
remanded,  with   Instructions. 

H.  M.  Stephens  and  Ernest  B.  Sargeant, 
both  of  Spokane  (Ale.x.  M.  Winston,  of  Spo- 
kane, of  counsel),  for  appellants.  John  M. 
Gleason  and  A.  G.  Gray,  both  of  SiKtkane, 
for  respondent. 


FULLERTOX,  J.  The  respondent,  who 
was  plaintiff  below,  brought  this  action, 
against  the  appellants  to  enjoin  them  from 
enforcing  certain  rules  and-  regulations  pro- 
mulgated by  the  respondent  Hayden,  as  com- 
missioner of  public  safety  of  the  city  of  Spo- 
kane, intended  for  the  regulation  and  con- 
trol of  backs,  omnibuses,  and  other  vehicles, 
and  persons  In  charge  of  the  same,  while  at- 
tending upon  the  arrival  of  trains  at  the 
depot  of  the  Northern  Pacific  Railway  Com- 
pany in  that  city.  The  respondent  had  a  de- 
cree in  the  court  below,  and  this  appeal  is 
prosecuted  therefrom. 

The  tracks  of  the  Northern  Pacific  Railway 
Company  extend  through  the  city  of  Spo- 
kane in  an  easterly  and  westerly  direction. 
Its  depot  grounds  are  practically  In  the  heart 
of  the  city,  perhaps  a  little  to  the  easterly 
thereof.      The    exit    gates    for    passengers 


j  therefrom  open  Into  a  street  called  First  ave- 
I  nue,  which  also  extends  easterly  and'  wester- 
ly, practically  paralleling  the  raUway  tracks : 
the  exit  gate.s  opening  into  First  avenue  at  a 
point  opposite  the  Junction  of  Bernard  street 
therewith.  Pa-ssengers  leaving  the  dei)ot 
grounds  through  these  gates  for  the  hotels 
of  the  city  usually  turn  west  along  First  ave- 
nue, using  the  sidewalk  on  the  south  side  of 
the  street.  On  April  23,  1912,  the  city  of 
Spokane  by  ordinance  empowered  Its  com- 
missioner of  public  safety  to  make  and  estab- 
lish rules  and  regulations  for  the  control  of 
backs,  omnibuses,  cabs,  express  wagons,  and 
other  vehicles,  and  persons  In  charge  of  the 
same,  while  attending  at  and  near  the  sever- 
al raUway  stations  In  that  city  to  meet  pas- 
sengers on  the  incoming  trains,  especially 
empowering  him  to  designate  "the  place  or 
places  at  which  hacks,  omnibuses,  cabs,  ex- 
press wagons,  and  other  vehicles,  and  each 
and  everj-  vehicle  aforesaid  shall  be  allowed 
to  stand  at  or  near  such  railway  stations, 
and  also  make  such  other  rules  and  regula- 
tions as  may  be  nece.ssary  for  the  regulation 
and  control  by  the  police  department  of  all 
hacks,  omnibuses,  cubs,  express  wagons,  and 
other  vehicles,  and  persons  In  charge  of  the 
same,  at  and  near  railway  stations  In  the 
city  of  Spokane." 

Acting  pursuant  to  the  authority  vested  in 
him  by  the  ordinance,  the  commissioner  of 
public  safety  prepared  and  put  into  effect  for 
the  control  of  vehicles  at  the  depot  of  the 
Nurthern  Pacific  Railway  Company  the  fol- 
lowing regulations:  "Northern  Pacific  Depot 
Traffic  Regulations.  To  be  enforced  from 
and  after  midnight,  April  26th,  1912.  All 
busses  and  other  vehicles  exclusively  for  ho- 
tel passenger  service  shall  stand  back  to  the 
curb  on  the  south  side  of  First  avenue,  and 
west  of  the  west  side  of  the  exit  gate,  such 
space  reserved  to  extend  one  hundred  (100) 
feet  west  on  said  curb  line.  All  such  con- 
veyances to  conspicuously  display  a  card  giv- 
ing names  of  hotels  which  they  are  repre- 
senting, and  stating,  'For  hotel  passenger 
service  only.'  Each  vehicle  shall  have  eight 
feet  space  on  curb  line,  spaces  to  be  number- 
ed from  one  up,  commencing  at  east  end. 
No  hotel  shall  be  represented  in  this  space 
by  .more  than  one  carrier.  The  assignment 
to  positions  shall  be  as  follows:  (1)  Spokane 
Hotel.  (2)  Pacific  Hotel.  (3)  Pedlcord  Ho- 
tel. (4)  Ridpath  Hotel.  (5)  Victoria  Hotel. 
(6)  Halllday  Hotel.  (7)  Empire  Hotel.  (8) 
Cceur  d'Alene  Hotel.  (9)  E'alrmont  Hotel. 
(10)  Majestlc-St.  Nicholas.  (11)  Calumet  Ho- 
tel. Each  of  the  above  represented  by  indi- 
vidual bus  or  taxicab.  Any  other  hotel  wish- 
ing space  In  this  reserve  shall  be  assigned  to 
the  west  end  in  the  order  of  their  applica- 
tion. Nothing  in  these  rules  shall  be  con- 
strued as  a  concession  to  a  common  carrier 
aud  bona  fide  contract  with  hotel  or  hotels 
must  be  had  to  entitle  representatives  to  po- 
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sitlon  in  this  reserve.  Persons  in  charge  to 
stand  immediately  at  the  rear  of  their  vehi- 
cle and  soliciting  In  an  ordinary  tone  of  voice 
to  be  allowed  in  this  space.  All  vehicles 
carrying  passengers  for  rooming  bouses  and 
hotels  not  regularly  employed  and  also  cater- 
ing to  regular  passenger  traffic  shall  stand 
back  to  the  curb  line  and  occupy  a  position 
on  the  east  side  of  Bernard  street  north  of 
the  north  line  of  Slrst  avenue  and  Imme- 
diately to  the  rear  of  vehicles  not  over  three 
feet  from  curb  line.  No  loud  or  boisterous 
calling  to  be  permitted.  •  •  •  No  ex- 
press vragons,  drays,  hacks,  automobiles,  pri- 
vate carriages,  taxicabs,  transfer  wagons  or 
any  kind  of  vehicle  will  be  permitted  on 
south  side  of  First  avenue  east  of  the  west 
line  of  the  west  exit  gate  except  the  transfer 
bus  and  to  load  or  unload  baggage  or  pas- 
sengers, and  no  soliciting  of  business  shall 
be  done  while  loading  or  unloading  baggage 
or  passengers.  Expressmen  when  calling  for 
baggage  at  the  baggageroom  door,  first  in, 
first  out,  system,  will  first  secure  the  baggage 
at  the  baggageroom  door  and  then  drive  up 
with  their  vehicle  and  load  such  baggage  as 
soon  as  possible  and  drive  away.  It  shall 
not  be  permitted  for  any  driver  of  such  ex- 
press wagon,  his  assistant  or  any  one  accom- 
panying him,  to  solicit  any  new  business 
while  at  or  on  the  depot  platform.  Z.  B. 
Ilaydeu,  Commissioner  of  Public  Safety." 

The  trial  court  found  that,  when  regula- 
tions were  first  promulgated  for  the  control 
of  vehicles  attending  at  the  depot,  the  Hotel 
Spokane  was  the  only  hotel  in  the  city  then 
operating  an  omnibus,  and  that  It  was  then 
assigned  to  the  position  it  now  occupies,  and 
that  thereafter,  as  the  hotels  named  installed 
such  omnibuses,  they  were  accorded  spaces 
to  the  westward  of  the  space  assigned  the 
Hotel  Spokane  in  the  order  of  their  applica- 
tions. After  the  promul~ation  of  the  order 
by  the  commissioner  of  public  safety,  the  re- 
spondent obtained  a  contract  from  a  number 
of  hotels  in  the  city  of  Spokane,  not  listed 
in  the  order  of  the  commissioner,  granting  it 
the  exclusive  right  to  carry  passengers  to 
and  from  such  hotels  to  the  depot  named, 
and,  on  its  making  this  fact  known  to  the 
commissioner,  was  assigned  a  space  Imme- 
diately to  the  west  of  the  space  last  assign- 
ed in  the  commissioner's  order  before  quoted. 
The  evidence  demonstrated,  and  it  was  found 
by  the  court,  that  the  pecuniary  value  of 
these  spaces  as  locations  decrease  rapidly  as 
they  proceed  westward.  It  was  found  that 
travelers  from  the  arriving  trains,  desiring 
a  hotel,  usually  found  a  satisfactory  one  be- 
fore they  reached  the  end  of  the  line  of  car- 
riages, and  that,  while  the  first  place  occu- 
pied by  the  omnibus  of  the  Hotel  Spokane 
was  an  extremely  desirable  space,  the  one 
to  the  extreme  westward  was  of  little  or  no 
value  for  picking  up  stray  guests  wjio  had 
no  definite  hotel  selected  before  tlieir  ar- 
.rlval  at  the  depot. 


The  respondent  refused  to  recognize  the 
commissioner's  authority  in  the  premises  and 
sought  to  place  Its  omnibus  in  any  vacant 
space  It  found  on  arriving  at  the  depot 
grounds,  regardless  of  the  fact  that  such 
space  had  been  assigned  to  the  use  of  the  ve- 
hicle from  another  hotel.  On  its  driver  be- 
ing forced  to  withdraw  from  such  space  and 
being  threatened  with  arrest  if  be  persisted 
In  placing  bis  vehicle  In  any  assigned  space 
other  than  his  own,  this  action  was  brought 
for  an  Injunction  as  before  stated.  The  trial 
court  found  the  regulation  unreasonable  and 
void  and  entered  a  decree  setting  It  aside: 

[1]  On  perfecting  their  appeal,  the  appel- 
lants sought  to  supersede  the  elFect  of  the 
decree  pending  the  hearing  in  this  court, 
making  application  both  to  the  lower  court 
and  this  court.  They  were  denied  the  right 
and  thereupon  promulgated  a  new  order  In 
which  the  omnibuses  representing  the  several 
hotels  named  were  assigned  spaces  as  before, 
but  for  limited  times  only;  the  one  at  the 
head  of  tbe  line  being  required  to  drop  to 
the  foot  thereof  at  the  end  of  every  month 
and  the  others  moving  one  space  easterly. 
Tbe  respondent,  showing  the  forgoing  facts 
by  affidavit,  moves  to  dismiss  this  appeal  on 
tbe  ground  that  there  has  been  a  cessation  of 
the  controversy.  But  manifestly  the  motion 
is  not  well  taken.  Tbe  appellants  have  pros- 
ecuted tb^r  appeal  with  diligence,  and  all 
that  has  been  done,  looking  to  the  regulation 
of  tbe  vehicles  attending  the  arrival  of  trains 
at  tbe  depot  In  question,  bas  been  done 
through  necessity,  because  of  the  Inability 
of  the  appellants  to  supersede  tbe  decree  and 
thus  keep  in  force  tbe  reguiatlMis  thereto- 
fore in  force.  This  does  not  amount  to  an 
acceptance  of  the  decree,  and,  unless  there 
has  been  such  an  acceptance,  there  is  no  ces- 
sation of  the  controversy.  The  motion  to 
dismiss  is  denied. 

[2]  Tbe  appellants  first  contend  that  this 
action  will  not  lie,  since  injunction  is  not  tbe 
proper  remedy  to  test  the  validity  of  police 
regulations  and  police  ordinances.  It  may  be 
that  the  weight  of  authority  in  other  Juris- 
dictions sustains  this  view,  but  we  have 
heretofore  felt  constrained  to  adopt  the  op- 
posing rule.  Tbe  legal  remedies  of  submit- 
ting to  an  arrest  or  bringing  an  pctlon  in 
damages  are  generally  inadequate,  since  Judg- 
ments obtained  thereon  are  Incapable  of  be- 
ing made  operative  against  future  repetitions 
of  the  acts  giving  rise  to  the  action,  while 
the  remedy  by  injunction  is  operative  through- 
out all  future  time.  Carl  v.  West  Aberdeen 
Land,  etc.,  Co.,  18  Wash.  616,  43  Pac.  890: 
Walker  v.  Stone,  17  Wash.  678,  50  Pac.  488: 
Smith  V.  Mitchell,  21  Wash.  536,  58  Pac.  667, 
75  Am.  St.  Rep.  S58;  Hlllman  v.  Seattle,  33 
Wash.  14,  73  Pac.  791;  Ingersoll  v.  Rous- 
seau, 35  Wash.  92,  76  Pac.  513,  1  Ann.  Cas. 
35;  Wilcox  T.  Henry,  35  Wash.  597,  77  Pac. 
1055;  Dempsle  v.  Darling,  39  Wash.  129,  81 
Pac.  152,    Tbe  more  important  questloB  Is 
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-whether  the  regulations  promulgated  by  the 
commissioner  of  public  safety  are  valid. 

[3]  The  general  power  of  municipalities  to 
regulate  and  control  the  conduct  of  hackmen 
and  others  soliciting  the  privilege  of  carry 
Ing  travelers  from  railroad  depots  to  their 
place  of  destination  cannot,  we  think,  be 
successfully  questioned.  This  the  d^  must 
do  In  the  Interest  of  good  order,  public  peace, 
and  safety.  It  is  a  matter  of  common  knowl- 
edge that  not  only  are  passengers  themselves 
subjected  to  unnecessary  and  disagreeable 
annoyances  at  such  places  if  hackmen  are 
le^  to  pursue  their  calling  unrestrained,  but 
that  disorderly  bravyllng  and  breaches  of 
the  peace  often  occur  among  the  hackmen 
themselves,  and  sometimes  between  a  hack- 
man  and  a  traveler  who  declines  to  submit 
quietly  to  some  particularly  vicious  Insult. 
The  power,  therefore,  arises  from  the  neces- 
sities of  the  case,  and  the  only  debatable 
question  is  whether  the  particular  regula- 
tion Is  reasonable. 

[4]  Whether  or  not  It  Is  a  reasonable  reg- 
ulation to  require  hackmen  to  keep  them- 
selves and  their  vehicles  within  an  assigned 
space  while  soliciting  for  hotel  patronage 
and  passenger  traffic  at  a  depot  on  the  in- 
coming of  a  passeniger  train  seems  not  to 
have  been  submitted  to  many  courts,  but 
those  passing  upon  the  question  are  unani- 
mous in  the  conclusion  that  such  regulations 
are,  generally  speaking,  reasonable.  Thus, 
in  Minnesota,  the  common  council  of  a  mn- 
nldpality  passed  an  ordinance  providing  that 
"no  owner  or  driver  of  any  •  •  •  hack 
*  •  •  shall  make  any  stand  or  stopping 
place,  with  or  without  his  vehicle,  while  wait- 
ing for  employment  at  any  place  on  any 
street  or  public  ground  adjacent  to  any  rail- 
road or  railway  depot,  *  *  •  except  in 
the  place  or  places  designated  by  the  police 
officer  on  duty,  from  time  to  time,  at  such 
railway  depot  or  station."  The  court  held 
the  ordinances  reasonable,  saying  that  the 
"assigning  of  a  particular  place  to  each  hack- 
man  would  appear  to  be  peculiarly  and  hap- 
pily adapted  to  the  preservation  of  order. 
By  this  practice  every  one  is  informed  ex- 
actly where  his  proiwr  place  Is,  so  that  the 
strife  and  contention  for  particular  places 
which  would  otherwise  ensue  is  measurably, 
at  any  rate,  prevented."  City  of  St.  Paul 
V.  Smith,  27  Minn.  364,  1  N.  W.  734,  38 
Am.  Rep.  296. 

So  in  Indiana  the  city  of  Bvansvllle  pass- 
ed an  ordinance  authorizing  the  depot  mar- 
shal to  designate  the  places  where  hacks 
and  other  vehicles  should  stand  while  wait- 
ing for  passengers  at  the  railroad  depots. 
The  validity  of  the  ordinance  was  called  In 
question  by  a  hack  driver  who  had  been  ar- 
rested for  violating  the  marshal's  orders, 
and  the  case  brought  to  the  Supreme  Court 
of  that  state.  Passing  upon  the  question, 
the  court  said:  "There  can  be  no  question 
but  that  the  ordinances  anthorlzing  the  depot 


marshal  to  prescribe  the  places  where  omni- 
buses, hacks,  and  other  vehicles  should  stand 
at  the  railroad  depot,  and  requiring  drivers 
to  obey  the  directions  of  police  of&cers  in 
regard  to  the  places  which  their  respective 
vehicles  should  occupy,  was  a  proper  regula- 
tion, and  one  which  the  municipal  authori- 
ties had  the  power  to  pass."  Veneman  v. 
Jones,  118  Ind.  41,  20  N.  R  644,  10  Am.  St. 
Rep.  100. 

In  Massachusetts  the  city  of  Boston  passed 
an  ordinance  providing  that:  "No  owner, 
driver,  or  other  person  having  charge  of  any 
hackney  carriage  shaU  stand  with  such  car- 
riage to  solicit  passengers  in  any  street, 
square,  lane,  alley,  or  public  place  viithln  the 
city,  other  than  the  place  assigned  to  such 
carriage  by  the  board  of  aldermen,  under  a 
penalty  not  exceeding  twenty  dollars  for  each 
oftense."  One  Matthews  was  accused  and. 
convicted  of  having  violated  the  ordinance 
by  soliciting  in  the  depot  away  from  the 
place  assigned  to  him,  and  oa  appeal  tb^ 
court  held  the  ordinance  valid.  Common- 
wealth V.  Matthews,  122  Mass.  60. 

In  Kansas,  under  an  ordinance  of  the  dty 
of  Ottawa,  the  city  marshal  designated  the 
positions  to  be  occupied  by  each  vehicle  while 
the  drivers  were  waiting  tax  passengers. 
One  Bpdley,  a  licensed  hackman,  ignored  the 
order,  and  was  convicted  of  a  violation  of 
the  ordinance.  On  appeal  the  court  aflirmed 
the  conviction,  using  this 'language:  "A  reg-. 
ulation  of  hackmen  and  ■  others  who  solicit 
passengers  at  railway  stations  is  In  the  in- 
terest of  peace  and  good  o^rder,  a^d  obvious- 
ly essential  to  the  convenience  and  comfort 
of. travelers.  The  pJcLcing  ot  them  nnd&r  tb«i 
direction  and  oontr^  of  the  ctfy  marslial 
is  a  reasonable  and  practical  method  of  i^egr 
ulation.  The  power  to  designate  the  position 
for  .hackmen  and  solicitors  of  passengers 
must  be  placed  in  some  one,  and  no  reason 
is  seen  why  it  may  not  be  properly  given 
to  the  marshal,  a  peace  officer,  whose  duty 
it  Is  to  preserve  order  throughout  the  city. 
We  think  there  was  power  to  regulate  hack- 
men,  and  that  it  has  been  exercised  In  a 
reasonable  and  valid  way."  City  of  Ottawa 
V.  Bodley,  67  Kan.  178,  72  Pac.  545. 

These  cases  make  it  clear  that  the  mere 
fact  that  the  regulations  provide  for  the  as- 
signment of  each  vehicle  to  a  particular  place 
does  not  render  them. unreasonable;  hence, 
that  result  can  follow  In  the  present  case- 
only  because  the  places  assigned  are  not  of 
equal  value  as  positions  for  the  soUcitation 
among  the  Incoming  passengers  for  patron- 
age of  the  hotel  they  represent  But  It  has 
seemed  to  us  tiiat  this  is  not  sufficient  to 
condemn  the  regulation.  The  -solicitation  of 
incoming  passengers  for  this  purpose  has 
nothing  to  do  with  the  public  weal,  nor  with 
the  duty  of  hackmen  as  common  carriers. 
The  solicitation  is  a  purely  private  business 
pertaining  solely  to  the  private  etuolument. 
of  the  solicitor  or  bis  employer,  in  wliich 
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neither  the  traveler,  the  innnlcipallty,  nor 
the  general  public  has  any  Interest.  It  would 
8eem  to  follow  that  a  regulation  for  the  pub- 
lic Interests,  concededly  reasonable  in  so 
far  as  public  rights  are  concerned,  should 
not  be  rendered  unreasonable  simply  because 
It  confers  upon  one  person  the  advantage 
over  another  In  the  prosecution  of  a  private 
business.  We  do  not  think  it  does  so,  and 
are  constrained,  to  hold  that  the  regulations 
complained  of  are  within  the  power  of  the 
city  authorities. 

The  respondent,  in  supiwrt  of  the  decree 
of  the  trial  court,  cites  and  relies  upon  the 
cases  holding  that  railroad  companies  may 
not  grant  to  one  person,  or  comitany  of  per- 
son.v\  the  exclusive  privilege  of  going  onto 
its  depot  grounds  to  solicit  from  passeni,era 
the  right  to  convey  them  from  the  depot  to 
their  point  of  destination.  But  it  has  seem- 
ed to  us  that  these  cases  are  not  in  point 
on  the  question  before  us,  except,  perhaps, 
only  remotely  by  way  of  analogy.  If,  how- 
ever, the  fact  were  otherwise,  we  could  not 
follow  the  principle  announced  by  them,  as 
in  our  judgment  they  do  not  represent  ei- 
ther the  weight '  of  authority  or  the  better 
reasoning  on  the  question  discussed ;  tlie  cas- 
es pro  and  con  on  the  subject  will  be  found 
collected  in  the  opinion  of  Frlek,  J.,  in  the 
case  of  Oregon  Short  Line  R.  Co.  v.  David- 
son et  al.,  33  Utah,  370,  94  Pac.  10,  16  L. 
R.  A.  (N.  8.)  777,  14  Ann.  Cas.  489. 

lliese  considerations  require  thiat  the  Judg- 
ment of  the  trial  court  he  reversed,  and  the 
cause  remanded,  with  InstmctionB  to  enter 
a  judgment  in  fttvor  of  the  appellants,  Ae- 
fendants  below,  to  the  ^ect  that  the  plain- 
tiff  take  nothing  by  its  action,  and  for  costs. 
It  is  80  ordered. 

MOUNT,  MAIN,  and  MORRIS,  JJ.,  con- 
cur. 


STERN  et  ui.  v.  CITY  OF  SPOKANE. 

(Supreme  Court  of  Washington.     April  18, 
1913.) 

1.  Municipal    Cohpoeations     (|     3S5*)     — 
Strebts— Location — Gbade. 

An  alratting  owner,  being  bound  by  the  in- 
tent and  purpose  of  the  origuial  dedicator,  can- 
not claim  damages  resulting  from  the  ori^nal 
grade  of  the  street  in  front  of  his  property,  the 
dedication  implying  an  agreement  of  the  dedi- 
cator and  bis  successors  in  interest  that  the 
city  may  establish  grades  and  improve  streets 
in  aid  of  such  use. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  925-928 ;  Dec  Dig. 
§  385.*] 

2.  MumCIPAI,  COBPOKATIONS  (|  387»)  —  lu- 
PBOVKMBNT    OP    STKEETS^BHIDOBS. 

The  power  to  eBtablisb  grades  and  improve 
streets  in  a  city  imposes  a  duty  on  its  adminis- 
trative officers  to  keep  them  in  proper  repair 
to  bnild  and  repair  bridges,  and  to  remove  them 
and  bDild  others  in  their  places  when  necessa- 
ry, and  hence  the  city  is  not  liable  for  resulting 


injuries  to  abuttiiig  property  not  caused  by  an 

entry  theteon  or  negligence  in  deiag  the  work. 

{ICd.   Note. — For.  otiier  cases,  see  Municipal 

Corporations,   Cent   Dig.   |  IKiO;  Dec.   Dig.   f 

as7.»] 

3.  Appeal  and  Ebbob  (J  502*)— Affidavit — 

Statement  of  Facts. 

Where  an  alHtlavit  is  filed  in  support  of  a 
motion  for  a  new  trial  for  alleged  misconduct 
of  a  juror,  it  should  be  made  a  part  of  the 
statement  of  facts,  if  it  is  to  l>e  considered  on 
ni)peal. 

(Ed.  Note, — For  other  cases,  see  .\ppeal  and 
Error;  Cent  Dig.  $$  2486-2409;  Dec.  Dig.  | 
562.*] 

Department  1.  Api)eal  from  Superior 
(!ourt,  Spokane  County;  E.  K.  Pendergast, 
Judge. 

Action  by  Samuel  R.  Stem  and  wife 
against  the  City  of  Spokane.  Judgment  for 
defendant,  and  plaintiffs  appeal.     Athrmed. 

Robertson  &  Miller  and  J.  W.  Haucox.  all 
of  Spol(ane,  for  appellants.  II.  M.  Stephens 
and  William  K.  Richardson,  both  of  Spokane, 
for  respondent 

CIIADWICK,  J.  Plaintiffs  are  the  owners 
of  a  three-story  brick  building  and  an  ad- 
joining fraxne  structure  in  the  city  of  Siio- 
kane.  The  lower  floor  of  these  buildings  is 
devoted  to  business  uses,  and  the  upper  floors 
are  used  as  a  hotel  and  lodging  bouse.  The 
city  of  Spokane  is  built  on  either  side  of 
the  Spokane  river,  and  the  city  lias  for  a 
long  time  maintained  a  steel  bridge  on  Mon- 
roe street;  it  being  the  principal  connecting 
street  between  the  north  and  south  sides. 
The  old  bridge  being  adjudged  to  be  Insecure, 
the  city  closed  it  for  traffic  on  January  1, 
1909,  and  immediately  began  the  work  of 
constructing  a  new  concrete  bridge,  the  main 
span  of  the  new  structure  being,  as  we  are 
informed,  the  longest  arch  of  like  construc- 
tion in  the  world.  In  order  to  facilitate  the 
work  of  dismantling  the  old  and  erecting 
the  new  bridge,  the  dty  erected  two  high 
towers  in  the  street  in  front  of  plaintiff's 
property.  Over  these  towers  cables  were 
run  to  and  over  like  towers  to  the  opposite 
side  of  the  river.  These  cables  were  used 
as  an  atSrial  tramway,  over  which  the  old  ma- 
terial was  removed,  and  the  false  work  and 
new  material  was  carried.  The  city  also 
erected  a  honse  in  the  street  and  installed 
an  engine.  This  engine  furnished  power  to 
run  the  tramway.  The  free  use  of  plain- 
tiffs' property  was  interrupted,  and  this  ac- 
tion was  brought  to  recover  damages  alleg- 
ed to  have  been  suffered  in  the  way  of  lost 
rents,  etc. 

Without  indulging  in  unnecessary  detail, 
it  may  be  said  that  the  plahitiffs  base  their 
right  of  recovery  upon  the  allegations:  That 
the  act  of  the  city  is  a  damaging  within  the 
meaning  of  section.  16,  art  1,  of  the  Con- 
stitution, and  that  they  are  entitled  to  have 
tlielr  damages  assessed  in  money ;  that,  if 
the  right  of  the  city  be  sustained,  the  work 
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was  negligently  and  carelessly  done;  that 
the  plans  were  defective;  and,  finally,  if  It 
be  held  to  be  otherwise,  an  unreasonable 
time  was  consumed  In  finishing  the  work. 
The  case  was  tried  to  a  jury  and  a  general 
verdict  was  retnraed  In  favor  of  the  dty. 

The  following  iriterrogatoHes  were  Sub- 
mitted to  and  answered  by  the  jury: 

"No. '  1.  Was  tfaer6  uareasonable  delay  in 
the  construction  of  the  bridge,  and,  If  so, 
what  was  the  excess  of  time  over  and  above 
a  reasonable  ttme?    A.  Na 

"No.  2.  Did  the  platntiffa  suflPer  any  loss  of 
rentals  by  reason  of  the  wrongful  construc- 
tloB  OP  placing  of  any  of  the  strnctnres,  ma- 
chinery or  appliances  used  in  building  the 
bridge,  and.  If  no,  what  was  the  amount  of 
Buch  loss?     A.  No. 

"No.  &  Did  the  plaintiffs  suffer  any  loss  of 
rental  on  account  Of  any  negligence  In  the 
use  or  operation  of  any  of  the  machinery 
or  appliances  used  in  building  the  bridge, 
and,  If  80,  how  mn<^^   A.  No." 

The  trial  was  a  long  otte,  and  the  testi- 
mony took  a  wide'  range.  It  was  conflicting 
upon  all  the  material  Issues,  and  in  conse- 
quence we  feel  bound  by  the  verdicts,  general 
and  special,  and  hold  without  farther  dis- 
cussion that  the  work  was  not  negligently 
done,  and  that  the  city  did  the  work  within 
a  reasonable  time.  It  follows  then  that  there 
can  be  no  damage  unless  It  be  under  the 
bill  of  rlphts.  Appellants  state  their  position 
In  broad  ierms.  It  Is  that  an  owner  of  land 
abutting  a  street  is  given  a  cause  of  action 
for  any  Invasion  of  his  property  or  right  of 
occupation,  or  for  any  act  that  may  injure 
Uie  rental  value  of  his  property;  and,  if 
die  oocnpation  of  a  street  interferes  with 
the  owner's  use  and  enjoyment  of  property 
to  greater  degree  than  is  suffered  by  the 
public  generally,  that  he  Is  entitled  to  com- 
pensation for  such  use  or  taking  Irrespective 
of  any  negligence  or  omission  arising  In  or 
growing  out  of  the  prosecution  of  the  work. 
Appellants  rely  on  the  following  cases: 
Smith  V.  St.  Paul,  etc.,  R.  Co.,  39  Wash.  355, 
81  Pac.  840,  70  L.  R.  A.  1(K18,  109  Am.  Ht 
R^.  889;  Lund  v.  Idaho- Wash.  Nor.  Ry., 
50  Wash.  574,  97  Pac.  665,  126  Am.  St  Rep. 
816 ;  Brown  v.  Seattle,  5  Wash.  35,  31  Pac 
313,  32  Piac.  214,  18  I*  R.  A.  161 ;  Fftmandls 
T.  Gt.  Nor.  Ky.  CJo.,  41  Wash.  486,  84  Pac. 
18,  5  U  R.  A.  (N.  S.)  1086,  111  Am.  St  Rep. 
1027;  State  ex  rel.  Smltli  v.  Siiperlor  Court, 
28  Wash.  278,  66  Pac.  385 ;  Rlgney  v.  Tay- 
lor, 102  111.  67;  Chicago  v.  Taylor,  126  U. 
S.  161,  8  Sup.  Ct  820,  81  Ll  Ed.  638. 

[1]  a%l8  court  has  held  In  common  with 
the  majority  of  the  courts  in  this  country 
that  the  Indlrldnal  Is  bound  by  the  intent  and 
purpose  of  the  original  dedicator,  and  that 
an  abutting  owner  cannot  claim  damages 
resulting  from  an  original  grade.  Fletch- 
er V.  Seattle,  43  Wash.  627.  86  Pac.  1046. 
88  Pac.  843 ;  Ettor  v.  Tucoma,  57  Wash.  50, 
106  Pac  478,  107  Pac.  1061.    And  that  "the 


dedication  of  streets'  and  alleys  to  the  i>nh- 
11c  use  Imiilles  an  agreement  of  the  dedi- 
cator and  his  successors  in  interest  thUt  the 
city  may  establish  grades  and  improve 
streets  thereto  in  aid  of  such  use."  Wood 
V.  Tacoma,  66  Wash.  266,  119  Pac.  859. 

[I]  The  power  to  e.stablish  grades  and  im- 
prove streets  Imposes  a  duty  on  the  admin- 
istrative officers  of  a  city  to  keep  them  in 
proper  r^wlr,  to  pave  and  reiiave,  to  take 
out  worn  material  and-  to  replace  It  witli 
new,  to  build  and  repair  bridges,  to  remove 
th^m,  and  to  build  otliers  in  their  place.  It 
Is  a  duty  Imposed  by  statute,  and.  If  omitted, 
subjects  the  city  to  resultant  damages.  It 
has  never  been  held  that  a  munldpality  was 
liable  for  damages  consequent  upon  a  l>er- 
formance  of  a  duty.  The  intent  of  the  ded- 
icator to  submit  his  prcjperty  to  the  city 
for  the  establishment  of  grades  and  the 
building  of  streets  and  bridges  being  estab- 
lished, it  follows  by  the  same  intent  that 
the  dty  may  as  occat?lon  retiulres  occupy 
the  streets  for  the  purpose  of  making  or 
maintaining  an  open  and  passable  highway 
ta  front  of  the  abutting  property.  The  cas- 
es dted  by  appellants  are  not  In  point  In 
all  of  them  the  act  complained  of  was  sudi 
that  It  permanently  changed  a  physical  con- 
dition, either  destroyed  the  use  of  the  street 
or  added  an  additional  servitude,  as,  for  in- 
stance, in  the  case  of  Sweeney  v.  Seattle, 
57  Wash.  678,  107  Pac. 843,  which  Is  relied 
on  by  appellants.  Although  not  Indicated  in 
the  opinion,  the  damage  there  sought  to  be 
recovered  arose  out  of  a  regrade  of  Pine 
street  in  the  dty  of  Seattle.  In  such  ca.ses 
damages  are  recoverable.  In  doing  Its  work, 
the  city  left  a  permanent  obstruction  at  the 
end  of  an  alley,  which  was  essential  to  the 
use  of  the  plaintiff's  property.  If  the  testi- 
mony had  shown  a  temporary  obstruction 
inddent  to  the  repair  of  the  street,  no  re- 
covery would  have  been  allowed.  The  logic 
of'  that  case  Is  that  all  property  suffering  a 
direct  damage  on  account  of  a  regrade  Is 
entitled  to  compensation. 

[3]  Appellants  charge  counsel  with  miscon- 
duct, and  a  Juror  with  interestj  The  mo- 
tion fox  a  new  trial  was  Med  May  18th,  and 
a  supporting  affidavit  was  filed  May  31st 
The  affidavit  Is  not  made  a  part  of  the  state- 
ment of  facts.  Although  not  properly  be- 
fore us  (Spoar  v.  Spokane  Turnvereln  Co, 
64  Wash.  208,  116  Pac.  627;  Sakai  v.  Kelley, 
66  Wash.  172,  119  Pac.  190),  we  have  ex- 
amined the  affidavit  and  find  that  it  does 
not  warrant  a  new  trial. 

Counsel  asks  why  verdicts  In  personal  In- 
Jury  cases  growing  out  of  the  work  complain- 
ed of  have  been  returned  and  .sustained  up- 
on the  theory  that  the  dty  negligently  con- 
structed an  arch  which  fell,  causing  an  un- 
foreseen and  unpxpected  delay.  We  cunnot 
answer.  The  fact  that  one  jury  will  decide 
a  question  of  fact  one  way.  and  another  will 
decide  It  in  a  contrary  way,  does  not  raise 
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a  question  of  law,  nor  is  the  verdict  In  one 
case  reviewable  or  to  be  considered  as  evi- 
dence In  another. 
Affirmed. 

CROW,  C.  J.,  and   G0SE3,  MOUNT,   and 
PARKER,  JJ.,  concur. 


HIEBER  v.  CITZ  OF  SPOKANE. 

(Supreme  Court  of  Washington.     April  18, 
1913.) 

1.  Municipal  Cobpobations  (§  387*)— Pub- 
lic     IMPBOVEMENTS     —     CONSTBUCTIOW     OF 

Bridge— Injuries  to  Adjoining  Pbopkbtt 

— Natubb  of  Liability. 

Where  a  city  in  constructing  a  bridge  to 
carry  a  street  over  a  river  operated  a  hoisting 
engine  from  which  smoke,  soot,  grease,  cinders, 
and  other  sulwtances  were  thrown  on  plaintiff's 
adjoining  premises,  destroying  the  paint,  paper, 
plastering,  etc.,  and  causing  the  tenants  to 
move  away,  but  there  was  no  physical  invasion 
of  the  property  by  the  city  beyond  the  street 
line  or  a  physical  projection  of  the  instrumen- 
talities used  to  carry  on  the  work  over  such  ad- 
joining property,  plaintiff  could  only  recover 
damages  on  proof  that  the  work  was  negligently 
accomplished. 

[Ed.  Note.— For  other  cases,  gee  Municipal 
Corporations,  Cent.  Dig.  §  OoiO;  Dec  Dig.  § 
:587.»] 

2.  Municipal  Cobpobations  (§  404*)— Pub- 
lic   lMrB0VEME\TS— INJUBT    TO    ADJOINING 

Propebtt- Limitations. 

Where  an  adjoining  property  owner  sus- 
tains damage  by  a  physical  invasion  of  his 
property  beyond  the  street  linCj  or  by  a  physi- 
cal projection  over  his  adjoining  property  of 
the  instrumentalities  used  by  the  city  to  carry 
on  the  work  of  constructing  a  bridge,  he  may 
restrain  the  prosecution  of  the  work  or  permit 
it  to  continue  and  recover  damages  at  law. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  §§  089-991.  993-999; 
Dec.  Dig.  §  404.*] 

3.  Municipal  Cobpobations  (8  306*)— Tak- 
ing OB  Damaging  rnoPEBTr  —  Offset  of 
Benefits. 

Where  property  of  an  adjoining  owner  is 
damaged  by  physical  invasion  by  a  city  in  the 
work  of  constructing  a  bridge,  the  amount  of 
damage  sustained  is  subject  to  a  set-off  for  ben- 
efits as  provided  by  Const  art.  1,  §  16. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §$  949-951,  1058, 
1059;  Dec.  Dig.  §  396.*] 

4.  Municipal  CoRPOBAxroNS  (S  404*)- Claims 
— Injubies  to  Property- Notice  of  Claim. 

Rem.  &  Bal.  Code,  §  7!)95,  and  Spokane 
City  Charter,  art.  12,  §  115,  requiring  notice 
to  the  city  of  claims  for  damages,  did  not  pre- 
vent plaintiff  from  filing  a  claim  for  damages 
to  his  property  by  the  construction  of  a  bridge 
before  the  work  was  finislied,  since,  though 
plaintiff  could  not  recover  more  than  the 
amount  stated  in  his  claim,  snch  rule  did  not 
preclude  him  from  anticipating  his  damages 
where  the  trespass  was  certain  to  continue  un- 
til the  work  was  completed. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  {§  9S9-991,  993-999; 
Dec.  Dig.  g  404.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County ;  |  William  A.  Huneke, 
Judge. 


Action  by  John  G.  F.  Hieber  against  the 
City  of  Spokane.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

H.  M.  Stephens,  Wm.  K  Richardson,  and 
Bruce  Blake,  all  of  Spokane,  for  appellant. 
K.  O.  Connor,  of  Spokane,  for  respondent 

CHADWICK,  J.  This  case  grows  out  of 
the  tame  state  of  facta  as  the  case  of 
Stem  T.  Spokane,  131  Pac  476.  In  this 
case,  however,  damages  are  not  claimed  be- 
cause of  the  occupation '  of  the  street,  but 
"only  for  physical  Injuries  to  the  building, 
the  reasonable  cost  of  repairing  the  same, 
and  loss  of  rental  value,  only  in  the  de- 
crease in  the  fair  rental  values  caused  by 
by  the  casting  of  smoke,  cinders  or  grease 
or  other  substances  on  plaintiff's  property." 
Appellant  further  says:  "This  is  a  case  for 
damages  to  the  respondent's  building  caused 
by  the  appellant  In  carrying  on  the  work  of 
constructing  the  bridge  so  negligently,  care- 
lessly, and  recklessly,  and  without  due  oare 
operating  the  engine,  machinery,  cables, 
buckets,  etc.,  whereby  soot,  smoke,  grease, 
cinders,  and  other  substances  were  thrown 
in  and  npon  the  building.  The  paint,  paper, 
plastering,  etc.,  of  the  building  were  destroy- 
ed and  tenants  driven  from  the  building.  It 
was  an  invasion  of  property  rights  for  which 
the  city  must  respond  in  actual  damages." 
It  is  the  contention  of  the  city,  as  it  was 
in  the  Stern  Case,  that  it  Is  not  liable  for 
such  damages  as  are  necessarily  incident  to 
the  work,  and  can  only  be  held  to  answer 
for  such  damages  4s  may  result  from  its 
negligence,  and  that  the  case  was  not  sub- 
mitted to  the  jury  npon  this  theory  of  the 
law.  The  city  undertook  by  an  appropriate 
motion  to  have  the  issue  detined  more  dear- 
ly. Its  motion  was  overruled;  and,  while 
the  ruling  was  probably  technically  correct, 
it  might  well  have  been  allowed  in  the  in- 
terest of  clarity. 

[1]  The  court  in  its  Instructions  properly 
excluded  damages  for  occupying  the  street, 
but  evidently  proceeded  upon  ttie  theory 
that  the  city  was  liable  in  any  event  for 
any  physical  injury  to  the  abutting  proper- 
ty.   The  Jury  were  told: 

"(4)  This  right  in  the  city  to  occupy  Mon- 
roe street  to  place  machinery  and  to  ^do 
work  upon  is  limited  to  the  street,  and  does 
not  extend  to  adjacent  private  property,  so 
that  if  in  the  progress  of.  the  work  the  city 
caused  any  substance  to  be  thrown  or  cast 
upon  the  property  of  plaintiff,  injuring  it, 
the  city  would  be  liable  to  the  plaintiff  for 
any  damage  done  thereby.  Hence  if  yoa 
find  by  the  preponderance  of  the  evidence 
that  In  the  progress  of  the  work  the  city 
caused  smoke  or  cinders  or  grease,  or  wa-. 
ter,  or  other  substances  to  be  thrown  or 
cast  upon  plaintiff's  property,  and  you  fur- 
ther find  that  plaintiff's  property  was  there- 
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by  damaged,  tben  the  city  would  be  liable 
for  the  damage  so  done. 

"(5)  Plalutiff  also  claims  damage  by  rea- 
son of  alleged  ylbratlon  of  his  building, 
causing  damage  and  lessening  Ita  rental  val- 
ue. Before  the  plaintiff  will  be  entitled  to 
compensation  on  this  account,  he  must  show 
by  the  preponderance  of  the  evidence  that 
the  work  done  by  the  city  In  the  construc- 
tion of  the  bridge  caused  plaintiff's  build- 
ing to  vibrate,  and  injured  it  physically,  or 
decreased  its  rental  valne,  and,  if  you  find, 
then  the  defendant  would  be  liable  for  such 
damage  so  done,  as  shown  by  the  preponder- 
ance of  the  evidence." 

The  court  refused  to  give  all  instructions 
predicated  upon  the  theory  of  negligence, 
and,  as  will  be  seen,  directed  the  minds  of 
the  Jury  away  from  It  with  great  care.  The 
effect  of  the  instructions  was  that,  although 
the  city  might  occupy  the  street,  it  could 
not  use  it  or  the  appliances  necessary  to 
carry  on  its  work  without  being  liable  in 
any  event  The  court  held  the  city  to  such 
damages  as  might  be  Incident  to  a  lawful 
performance  of  duty,  whereas  the  law  is 
that  It  is  liable  only  for  its  negligence.  We 
may  assume  that  the  erection  of  a  structure 
of  the  magnitude  of  the  Monroe  street  bridge 
would  call  for  cables,  tramways,  falsework, 
and  engines  (they  are  all  referred  to  in  the 
testimony).  While  such  work  ia  in  progress, 
there  is  a  certain  annoyance  and  depriva* 
tlon  of  property  right  But,  if  the  work  is 
done  with  due  care,  there  can  be  no  recov- 
ery, for  cables  and  trams  cannot  be  operated 
without  vibration,  and  oigines  cannot  be 
operated  without  throwing  cinders,  soot,  and 
steam.  Whether  these  things  could  have 
been  avoided  by  the  exercise  of  due  care 
dq>ends  upon  .the  facts  and  drcumstances 
of  the  particular  case.  It  is  the  duty  of  a 
dty  to  maintain  streets  and  bridges,  and 
goch  inconveniences  as  necessarily  foUow 
the  performance  of  that  duty  are  a  burden 
tlie  property  owner  must  bear.  As  in  the 
Stem  Case,  respondent  relies  upon  Smith  v. 
St  P.,  M.  &  M.  Ry.  Co,  39  Wash.  361,  81 
Pac.  840,  70  L.  R.  A.  1018,  109  Am.  St  Kep. 
889,  and  kindred  cases.  Those  cases,  as  ex- 
plained in  Clnte  v.  North  Yakima  &  Valley 
By.  Ca,  62  Wash.  531,  114  Pac.  513,  and 
De  Kay  v.  North  Takima  &  Valley  It  Co., 
120  Pac.  574,  do  not  deny,  but  rather  affirm, 
the  right  of  the  city.  It  is  only  when  there 
l^as  been  an  actual  taking  or  a  damaging 
that  is  not  conseauent  upon  the  exercise  of 
reasonable  care  in  the  performance  of  the 
work  that  the  dty  will  be  held  liable. 

[2J  Of  course,  the  city  would  be  liable  for 
any  damage  resulting  from  a  physical  inva- 
sion of  the  property  beyond  the  street  line, 
or  a  physical  projection  of  the  instrumentali- 
ties used  to  carry  on  the  work  over  the  ad- 
joining property.  If  It  should  appear  that 
an  owner  will  suffer  such  damages,  he  may 
restrain  the  prosecution  of  the  work,  or  he 


may  permit  It  to  go  on,  claiming  his  dam- 
ages in  an  action  at  law.  Lund  v.  Idaho  & 
Wash.  N.  R.  Co.,  50  Wash.  574,  97  Pac  665, 
128  Am.  St  Rep.  016 ;  Kell  v.  Grays  Harbor 
&  P.  S.  Ry.  Co,  127  Pac.  1113. 

[S]  The  rule  of  damages  in  either  event 
is  the  same,  and  a  taking  or  damaging  by  a 
municipality  is  subject  to  an  offset  for  bene- 
fits, onder  section  16,  art  1,  of  the  Constitu- 
tion. Lincoln  County  t.  Brock,  37  Wasli.  14, 
79  Pac.  477. 

[4]  Plaintiff  filed  a  claim  for  damages  on 
June  17,  1911.  The  bridge  was  not  finished 
and  the  work  progressed  for  some  months 
thereafter.  The  dty  contends  that  no  claim 
was  filed  for  the  damages,  if  any,  which 
must  have  accrued  after  June  17th.  The 
claim,  although  introduced  and  marked  as 
an  exhibit  is  not  to  be  found  in  the  record. 
Assuming  that  it  redtes  a  claim  for  con- 
tinuing damages,  as  asserted  in  respondent's 
brief,  we  think  it  sufficiently  complies  with 
the  requirements  of  the  oi;dlnance.  It  Is 
probably  true  that  respondent  could  not 
have  maintained  a  suit  for  more  than  the 
amount  stated  in  the  daim.  Dunkin  v. 
Hoqulam,  56  Wash.  47,  105  Pac.  149.  But 
this  rule  should  not  preclude  him  from  an- 
ticipating his  damages,  where  the  trespass 
was  certain  to  continue  u^til  the  work  was 
completed.  The  notice  must  have  met  the 
requirement  of  the  statute.  Rem.  &  Bal. 
Code,  S  7905;  Spokane  Charter,  art  12,  | 
115.  "This  court,  in  common,  with  all  other 
courts,  has  uniformly  held  that  the  object 
of  these  ordinances,  and  the  theory  upon 
which  they  were  sustained,  was  notice  so 
that  the  dty  might  be  able  to  prepare  for 
the  trial  of  the  cause  if  it  was  deemed  ex- 
pedient not  to  settle  the  claim."  Hase  ▼. 
Seattle,  51  Wash.  174,  93  Pac.  370,  20  L.  R, 
A.  (N.  S.)  93&  While  not  within  the  facts, 
this  case  falls  within,  the  logic  of  Falldin 
V.  Seattle,  57  Wash.  307.  106  Pac.  914. 

Reversed  and  remanded  for  a  new  trial. 

CROW,  C.  J.,  and  GOSB,  MOUNT,  and 
PARKER,  JJ.,  concur. 


C13  Wash.  69) 

SIEGLET  V.  SraiPSON  et  aJ. 

(Supreme  Court  of  Washington.    April  15. 
1913.) 

Wills  (S  489*)— Desionation  of  Leoatee— 

Parol  Evidrnce. 

In  coilBtruing  a  bequest  to  "my  Mend 
Richard  H.  Simpson,"  parol  evidence  ia  admis- 
sible to  show  that  testator  intended  to  make 
the  bequest  to  "Hamilton  Ross  Simpson," 
though  testator  had  an  acquaintance  named 
"Richard  H.  Simpson." 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {{  1037-1040;  Dec  Dig.  {  489.»] 


Departmenbl.    Appeal  from  Superior  Court, 
King  County;    King  Dykeraan,  Judge. 
Petition  by  E.  B.   Slegley,  executor  and 
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tnistee  of  the  estate  of  M.  J,  Heney,  deceas- 
ed, against  Hamilton  Ross  Simpson  and  an- 
otUer.  From  the  Judgment,  defendant  Rich- 
ard H.  Simpson  appeals.     Affirmed. 

Solon  T.  Williams,  of  Seattle,  for  aiK)el- 
lant.  Dorr  &  Hadley,  of  Seattle,  for  respond- 
ent. 

MOUNT,  J.  The  question  in  this  case  is 
whether  parol  evidence  is  admissible  In  the 
construction  of  a  will  which  devises  "unto 
my  friend  Richard  H.  Simpson  the  sum  of 
six  thousand'  dollars,"  where  the  legacy  is 
claimed  by  each  of  two  persons,  one  named 
"Richard  U.  Simpson"  and  the  other  "Ham- 
ilton Ross  Simpson."  The  facts  are  briefly 
as  follows:  M.  J.  Heney,  a  bachelor,  died  on 
October  11,  1910,  in  San  Francisco,  Cal., 
leaving  an  estate  valued  at  between  $750,- 
000  and  11,000,000.  Prior  to  his  death  be 
made  a  will  'by  which  he  left  tils  estate  to 
certain  relatives  and  friends.  The  sixteenth 
clause  thereof  provided  as  follows:  "I  give, 
devise  and  l>equeath  unto  my  friend  Richard 
H.  Simpson  the  sum  of  six  thousand  dollars, 
and  I  direct  that  my  executors  and  trustees 
hereinafter  named  pay  the  same  to  him  as 
soon  after  my  death  as  the  condition  of  my 
estate  in  the  discretion  and  Judgment  of  my 
executors  will  permit"  Thereafter  the  will 
was  duly  probated  in  King  county,  in  this 
state.  Executors  and  trustees  were  appoint- 
ed, and  one  Richard  H.  Simpson  and  one 
Hamilton  Ross  Simpson  each  claimed  the 
legacy  mentioned  In  the  section  of  the  will 
above  quoted.  The  executor  then  filed  a  peti- 
tion, asking  the  court  to  bring  the  said  claim- 
ants in  and  determine  the  disputed  claims. 
This  was  acaordiugly  done  under  the  statute. 
Kach  of  the  claimants  appeared  and  set  up 
bis  claim.  The  lower  court  thereupon  heard 
evidence,  and  determined  that  Hamilton  Ross 
Simpson  was  intended  as  the  benefldary  un- 
der the  will,  and  directed  the  executor  to  pay 
the  legacy  to  him.  Richard  H.  Simpson  has 
appealed  from  that  order. 

He  argues  that  parol  evidence  is  not  ad- 
missible to  prove  that  the  testator  when  he 
used  the  name  Richard  H.  Simpson  meant 
Hamilton  Ross  Simpson,  when  there  is  a 
Richard  H.  Simpson  in  existence  who  claims 
under  the  will.  "It  Is  well  settled  that  parol 
evidence  is  not  admissible  to  add  to,  vary,  or 
contradict  the  words  of  a  written  will,  not 
only  because  the  will  itself  is  the  best  evi- 
dence of  the  testator's  intentiont  but  also 
because  wills  are  required  by  the  statute  of 
frauds  to  be  in  writing."  30  Am.  &  Eng. 
Kncy.  Law  (2d  Ed.)  p.  673.  "It  may  be  stated 
generally  that,  where  the  beneficiary  under 
a  will  is  not  designated  with  precision,  parol 
evidence  Is  admissible  to  show  who  was  in- 
tended. Thus,  where  a  latent  ambiguity  re- 
sults from  the  fact  that  the  description  of 
the  legatee  or  devisee  is  perfectly  answered 
by  two  or  more  persons,  or  Is  applicable  in 
pert  to  two  or  more  persona,  parol  evidence 


to  Identity  the  person  intended  Is  admissible. 
But  where  there  is  no  ambiguity,  and  the 
object  of  the  testator's  bounty  Is  sufficiently 
designated  by  plain  language,  so  that  it  is 
clear  who  was  intended,  the  construction  is 
for  the  court,  and  parol  evidence  is  inadmis- 
sible, although  it  might  be  tliereby  shown 
that  the  testator's  intention  was  entirely  dif- 
ferent from  that  expressed  in  the  will."  30 
Am.  &  Eng.  Ency.  Law  (Sd  Ed.)  pp.  682, 
683.  "Where  the  language  of  a  will  Is  doubt- 
ful or  ambiguous,  parol  or  extrinsic  evidence 
is  admissible  for  the  purpose  of  assisting  the 
court  in  ascertaining  its  meaning.  *  *  * 
Thus,  where  there  are  two  things  or  per- 
sons both  answering  exactly-  to  the  thing  or 
person  described  In  the  will,  or  where  the 
person  or  thing  does  not  answer  preci:iely  the 
description  given,  parol  evidence  may  be  re- 
ceived Ii^  order  to  ascertain  which  person  or 
thing  was  intended.  •  ♦  • "  40  Cyc.  pp. 
1429,  1430.  "In  cases  of  equivocation,  as 
where  the  will  or  a  provision  thereof  applies 
equally  at  well  to  two  or  more  objects  or 
persons,  evidence  of  statements  or  declara- 
tions made  by  the  testator  at  the  time  of  the 
execution  or  about  the  time  of  the  execu- 
tion of  his  will  is  admissible  for  the  purpose 
of  identifying  the  person.  •  »  •"  40  Cyc. 
p.  1435.  Necessarily  extrinsic  evidence  is  ad- 
missible to  prove  the  Identity  ot  the  bene- 
ficiary named  in  a  will,  especially  when  two 
or  more  persons  are  daimlng  to  be  beneficial- 
ly named — not  for  the  purpose  of  varying  the 
terms  of  the  will,  bnt  to  determine  the  person 
meant  by  the  testator.  Connolly  v.  Pardon,  1 
Paige's  Oi.  (N.  Y.)  291,  19  Am.  Dec.  433; 
Wilson  V.  Stevens,  60  Kan.  771,  6?  Pac.  90Si; 
ColUns  V.  C&ppB,  235  lU.  560.  8S  N.  B.  934, 
126  Am.  St  Rep.  232. 

In  Acton  v.  Lloyd,  37  N.  3.  Eq.  6,  the 
court,  after  hearing  extrinsic  evidence  as  to 
the  Identity  of  the  devisee,  held  that  a  l)e- 
qnest  to  Dickey  Lloyd  was  Intended  for  Da- 
vid S.  Lloyd.  In  Camoys  v.  Blundell,  1  H. 
L.  C.  77,  9  Eng.  Rep.  969,  the  court,  after 
examining  extrinsic  evidence,  concluded  that 
Thomas  Weld  Blnndell  was  entitled  to  a 
legacy  by  a  will  which  named  Edward  Weld, 
Us  brother,  as  legatee.  The  court  there 
said:  "For  If  it  be  clear,  upon  the  due  con- 
struction of  the  will  with  reference  to  the 
evidence  of  the  state  of  the  family  as  known 
to  the  testator,  tliat  the  meaning  of  the  tes- 
tator as  expressed  by  the  will  was  that  the 
person  described,  and  not  the  person  named, 
was  to  take,  the  description  will  prevail  over 
the  name.  *  *  •"  In  Woman's  Foreign 
Missionary  Society  t.  Mitchell,  93  Md.  199, 
48  AtL  737,  53  L.  R.  A.  711,  the  court  said: 
"It  Is  the  Identity  of  the  individual,  natural 
or  artificial,  that  is  material,  and  not  the 
name,  for  that  is  simply  one  of  the  numerous 
means  by  which  the  Identity  is  ascertained. 


^  Reported  in  full  In  the  Pacific  Reporter ;  TV- 
ported  as  a  m«morandam  decision  wltbout  optaloa 
In  Kansaa  Reports. 
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The  identity  being  established,  the  name  la 
of  no  importance."  In  Hockensmith  v.  Slusb- 
er,  26  Mo.  237,  tbe  court  said:  "The  general 
rule  is  that  parol  evidence  cannot  be  admit- 
ted to  supply  or  contradict,  enlarge,  or  vary 
the  words  of  a  will,  nor  to  explain  the  in- 
tention of  the  testator,  except  in  two  speci- 
fied cases:  (1)  Where  there  is  a  latent  am- 
biguity, arising  dehors  the  will,  as  to  the 
person  or  subject  meant  to  be  described ;  and 
(2)  to  rebut  a  resulting  trust"  See,  also, 
Reformed  Presbyterian  Church  v.  McMillan, 
31  Wash.  643,  72  Paa  502. 

In  this  case  it  there  had  been  two  different 
persons  by  the  name  of  Richard  H.  Simpson, 
and  who  in  other  respects  answered  the  de- 
scription in  the  will,  and  these  two  persons 
were  claiming  as  legatees,  clearly  extrinsic 
evidence  would  be  admissible  to  determine 
the  Identity  of  the  person  named  in  the  wllL 
For  the  same  reason  and  upon  the  same 
principle,  where  there  are  two  persons  each 
claiming  to  be  the  beneficiary  because  they 
are  each  described  in  the  will,  the  court  mast 
decide,  from  extrinsic  evidence  if  need  be 
which  Is  the  person  intended.  And  that  Is 
what  was  done  in  this  case.  Tbe  evidence  is 
plain  that  by  the  words,  "I  give  •  •  • 
unto  my  friend  Richard  H.  Simpson  the  sum 
of  six  thousand  dollars,"  the  testator  refer- 
red to  his  friend  Hamilton  Ross  Simpson,  the 
respondent  here,  for  the  latter  was  his  em- 
ploye, and  had  been  so  for  several  years  In 
Alaska,  and  assisted  the  testator  in  railway 
work  where  the  testator  accumulated  his  es- 
tate. Hamilton  Ross  Simpson  was  the  testa- 
tor's personal  associate  much  of  the  time  in 
Alaska,  and  the  testator  had  told  different 
persons  that  he  had  made  provision  for  him 
In  his  will.  Tbe  testator,  while  he  was 
Intimate  with  H.  R.  Simpson,  the  respondent, 
did  not  In  fact  know  his  given  name  or  the 
order  of  his  initials,  and  always  addressed 
him  as  "Mr.  Simpson"  or  "Bill"  or  "Rotary 
Bill,"  as  he  was  commonly  known  on  account 
of  his  ability  to  handle  a  railroad  rotary 
snowplow.  Richard  H.  Simpson,  the  appel- 
lant, was  not  a  friend  of  the  testator,  had 
met  him  only  once  In  20  years,  and  then 
merely  spoke  to  him  as  they  passed  by. 
These  and  other  facts  not  necessary  to  re- 
count led  tbe  trial  conrt  to  conclude  that  the 
testator  used  the  name  Richard  H.  Simpson 
when  he  referred  to  and  really  intended  the 
person  and  name  of  Hamilton  Ross  Simpson 
as  his  beneficiary.  Under  the  rule  as  above 
stated,  where  the  beneficiary  is  not  precisely 
described,  extrinsic  evidence  was  proper,  and 
we  are  satisfied  that  the  trial  court  correct- 
ly Interpreted  the  intent  of  the  testator  and 
tbe  meaning  of  the  will 

Tbe  Judgment  is  therefore  affirmed. 
181  P.-31 


CROW,  G.  J.,  and  PARKER  and  GOSE, 
JJ.,  concur. 

CHAOWICE:,  J.  A  most  familiar  rule  of 
interpretation  of  wills  is  that  effect  should 
be  given  to  every  word  contained  therein. 
The  testator,  Heney,  undertook  to  designate 
an  object  of  his  bounty.  He  did  not  do  it  by 
name  alone.  He  said,  "I  give  to  my  friend." 
The  word  "friend"  Is  a  word  of  weight  and 
meaning.  In  the  light  of  all  the  evidence  It 
fits  Hamilton  Koss  Simpson,  and  it  does  not 
fit  Richard  H.  Simpson.  The  record  shows, 
as  Is  said  in  the  majority  opinion,  that  Rich- 
ard H.  Simpson  was  never  the  friend  of  the 
testator.  It  Is  not  shown  that  he  was  more 
then  a  casual  acquaintance,  and  there  is  no 
Independent  evidence  of  that  fact  Hamilton 
Ross  Simpson  was  Heney's  friend.  They  had 
occupied  the  same  tent;  they  had  met  the 
hardships  Incident  to  pioneering  a  railway 
line  into  the  wilds  of  Alaska  together;  they 
had  enjoyed  the  familiar  fellowship  of  the 
camp.  Hamilton  Ross  Simpson  had  been  one 
of  a  few  familiars  whom  Mr.  Heney  was 
accustomed  to  refer  to  as  bis  "staff."  Heney 
did  not,  as  other  intimates  did  not,  know  that 
Simpson's  name  was  Hamilton  Ross;  they 
knew  him  by  the  nickname  of  "Bill"  or 
"Itotary  Bill."  Mr.  Heney  addressed  his 
letters  to  Hamilton  Ross  Simpson  either  as 
"R,  H.  Simpson"  or  "H.  R.  Simpson."  It  Is  evi- 
dent from  the  whole  record  that  in  seeking  to 
use  formality  in  the  preparation  of  a  will,  as 
men  will  do,  Mr.  Heney,  instead  of  using  as 
he  had  theretofore  the  initials  "H.  R."  or 
"K.  H.,"  supplied  a  name  that  may  have 
been  in  bis  mind  because  of  his  former  ac- 
quaintanceship with  Richard  H.  Simpson. 
If  the  record  went  no  further  than  the  name, 
we  could  say  that  the  rights  of  the  parties 
claimant  are  equally  balanced.  It  goes  fur- 
ther. There  is  in  Hamilton  Ross  Simpson's 
favor  the  fact  that  he  was  the  friend  of  Mr. 
Heney.  This  creates  an  uncertainty  or  am- 
biguity, and  parol  testimony  is  admissible  to 
clear  the  doubt  It  was  admitted  and  shown 
beyond  peradventure  that  Mr.  Heney  had 
said  to  various  friends  that  he  intended  tu 
reward  all  those  who  had  stood  by  him  and 
helped  him  to  do  the  work  ont  of  which  he 
had  realized  his  fortune,  and  it  is  significant 
and  to  my  mind  a  controlling  circumstance 
that  he  did  remember  all  of  them  by  name 
and  by  bequest.  -  If  there  had  been  no  quali- 
fying word,  there  might  be  no  room  for  con- 
struction; but  when  it  Is  shown  that  Mr. 
Heney  had  but  one  friend  Simpson,  and  that 
friend  was  known  to  him  as  "H.  R."  or  "R. 
H."  and  by  no  familiar  name  other  than 
"Bill,"  I  have  no  hesitancy  in  holding  that 
this  case  falls  without  the  general  rule  quot- 
ed in  the  majority  opinion. 
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STATE  ex  rel.  LANGLBY  et  al.  v.  STTPE- 
RIOR  COURT  IN  AND  FOR  SPO- 
KANE COUNTY  et  al. 

(Supreme  Court  of  Washington.    April  18, 

1913.) 

Cebtiobasi  (5  16*) — Natoee  of  Proceeding 

—Interlocutory  Obdebs. 

In  a  suit  to  recover  certain  corporate 
stock,  it  developed  that  certain  persons  other 
than  the  parties  to  the  action  apparently  had 
interests  adverse  to  both  the  plnintiffs  and  de- 
fendants. The  court  directed  findings  for  plain- 
tiffs for  only  such  shares  as  the  evidence  show- 
ed the  third  persons  had  no  interest  in,  but  on 
motion  for  a  new  trial  and  to  reopen  the  cause 
the  court  directed  that  the  persons  adversely 
interested  be  brought  in,  that  their  interests 
might  be  adjudicated.  Before  the  order  was 
entered,  plaintiffs  filed  written  disclaimers  of 
interest  by  certain  of  such  interested  persons, 
sought  to  show  that  others  were  estopped,  and 
claimed  that  only  one  who  had  instituted  an  In- 
dependent action  was  a  necessary  additional 
party,  and  as)<ed  for  a  consolidation.  This  was 
denied,  and  the  court  allowed  further  time  to 
bring  in  such  additional  parties.  Held,  that 
such  orders  were  interlocutory,  made  during 
the  progress  of  the  cause,  and  were  not  re- 
viewable on  a  writ  of  review  prior  to  final 
judgment. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  S§  31,  32;  Dec.  Dig.  $  lO.*] 

Cbadwick  and  Gose,  JJ.,  dissenting. 

En  Banc.  Original  application  for  writ  of 
review  by  tlie  State,  on  the  relation  of  W. 
L.  Laugley  and  another,  against  the  Supe- 
rior Court  In  and  for  the  County  of  Spokane 
and  William  A.  Huneke,  Judge.    Writ  denied. 

Cannon,  Ferrla  &  Swan,  of  Spokane,  for 
relators.  Post  Avery  &  Hlggins,  of  Spokane, 
for  respondents. 

FULLBRTON,  J.  This  Is  an  original  ap- 
plication for  a  writ  of  rertew.  In  January, 
1912,  the  applicants  for  the  writ  as  plain- 
tiffs began  an  action  in  the  superior  court 
of  Spokane  county  against  one  A.  J.  Devlin 
and  one  Alfi-ed  Page  as  defendants  to  recover 
certain  shares  of  corporate  stock  of  the  Cor- 
bln  Coal  &  Coke  Comiiany,  which  the.v  al- 
leged they  had  been  wrongfully  deprived  of 
by  the  fraudulent  acts  of  the  defendants.  Is- 
sue was  taken  upon  the  allegations  of  the 
complaint,  and  a  trial  had  before  the  court 
sitting  without  a  Jury. 

The  evidence  taken  at  the  trial  developed 
the  fact  that  certain  persons  other  than  the 
parties  to  the  action  had,  or  apparently  had, 
interests  In  the  shares  of  stock  In  question 
adverse  to  both  the  plaintiffs  and  the  de- 
fendants, and  the  court,  after  taking  the 
case  under  advisement.  Hied  an  opinion  In 
which  lie  directed  tindings  to  be  made  for  the 
plaintiffs,  but  for  the  shares  of  stock  only 
which  the  evidence  developed  the  third  per- 
sons named  had  no  Interest 

The  defendants  thereupon  filed  a  motion 
for  a  new  trial,  and  later  on  filed  another 
motion,  supported  by  affidavits,  asking  the 
court  to  reopen  the  cause  for  the  Introduc- 


tion of  further  testimony.  These  motions 
were  duly  brought  on  for  hearing,  after 
which  the  court  by  an  opinion  In  writing 
modified  Its  first  opinion  to  the  effect  that 
the  plaintiffs  were  entitled  to  Judgment,  and 
directed  that  the  persons  having  interests  In 
the  shares  of  stock  adverse  to  the  plaintiffs 
be  brought  Into  the  action  by  the  plaintiffs 
that  their  Interests  might  be  adjudicated 
and  the  rights  of  all  persons  interested  be 
finally  and  conclusively  determined.  Before 
the  formal  order  was  entered,  the  plaintiffs 
filed  In  the  proceedings  written  disclaimers 
of  Interest  In  the  subject-matter  of  the  ac- 
tion, executed  by  certain  of  the  persons  whom 
the  court  thought  to  be  necessary  parties, 
and  sought  to  show  that  certain  of  the  oth- 
ers were  estopped  by  their  acts  from  making 
claim  to  the  stock,  and  that  only  one,  a  cer- 
tain Galbraith,  who  had  brought  an  inde- 
I)endent  action  against  the  defendants  for 
a  .share  of  the  stock,  was  the  only  necessary 
additional  party,  and  asked  that  the  court 
enter  an  order  directing  a  consolidation  of 
his  action  with  the  action  In  suit.  The  court, 
however,  adhered  to  Its  original  opinion,  and 
entered  a  formal  order  directing  that  the 
plaintiff  make  parties  to  the  action  all  per- 
sons having  or  who  appeared  to  have  an  in- 
terest In  the  shares  of  stock,  notwithstanding 
their  disclaimers,  or  the  facts  thought  to 
work  an  estoppel  against  them.  A  further 
attempt  was  made  to  hare  this  order  modi- 
fied, but  the  court  declined  to  accede  to  the 
request  further  than  to  allow  the  same  to 
show  more  fully  the  exceptions  taken  by 
the  plaintiffs  to  the  order;  the  order  finally 
entered  being  in  the  following  words:  ""The 
above  matter  coming  on  to  be  heard  before 
mo  this  4th  day  of  December,  1912,  npon  mo- 
tion of  the  plaintiffs  herein  that  this  court 
amend  and  change  Its  order  entered  in  the 
above-entitled  action  on  the  13th  day  of  No- 
vember, 1912,  directing  that  certain  addition- 
al parties  be  brought  in,  and  that  the  ac- 
tion of  R.  L.  T.  Galbraith,  against  the  de- 
fendants above  named,  be  consolidated  with 
this  action,  and  now,  after  bearing  argu- 
ments upon  the  motion,  it  is  hereby  order- 
ed that  the  same  be  denied,  except  that  plain- 
tiffs herein  are  given  an  exception  to  said 
order  wherein  A.  W.  Vowell,  Anna  L.  Gor- 
don, and  George  N.  Judd  are  required  to  be 
brought  into  tills  case  as  additional  parties, 
and  an  exception  to  the  said  order  wherein 
said  R.  U  T.  Galbraith  is  directed  to  be 
brought  in  as  an  additional  party,  and  an 
exception  to  the  said  order  wherein  L.  W. 
Patmore  and  W.  R.  Hibbard  are  required  to 
be  brought  in,  either  as  plaintiffs  or  de- 
fendants, as  additional  parties,  and  an  ex- 
ception to  said  order  wherein  It  is  directed 
that  uiK>n  failure  of  said  plaintiffs  to  comply 
therewith  within  ninety  (90)  days  from  the 
date  thereof,  unless  the  time  therefor  is  ex- 
tended by  order  of  court,  and  Judgment 
shall  be  entered  dismissing  this  action,  and 
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an  exception  lalso  to  said  order  wbereln  it 
is  directed  that  the  case  entitled  R.  L.  T. 
Galbralth,  Plaintiff,  v.  A.  J.  Devlin  and  Al- 
fred Page,  Defendants,  be  consolidated  with 
this  action.  E^aintiffs  are  given  thirty  (30) 
days  additional  time  to  bring  in  said  addi- 
tional parties,  or  to  take  snch  other  action 
as  they  may  be  advised — that  is,  they  are 
given  one  hundred  and  twenty  (120)  days. 
Instead  of  ninety  (90)  days  from  the  said 
13th  day  of  November,  1912 — and  plaintiffs 
are  further  allowed  an  exception  to  each 
and  every  part  of  this  order." 

This  writ  is  sought  to  review  these  several 
orders.  The  applicants  for  the  writ  contend 
that  they  are  erroneous  and  deprive  them 
of  substantial  rights  which  cannot  be  re- 
viewed by  an  appeal  from  the  final  Judgment 
in  the  cause,  and  consequently  they  are  en- 
titled to  review  the  same  in  advance  of  such 
final  judgment  But  we  cannot  accept  this 
view  of  the  case.  The  orders  differ  in  no 
respect  from  interlocutory  orders  generally; 
they  are  merely  orders  made  during  the 
progress  of  the  cause  deemed  necessary  by 
the  court  to  a  proper  determination  of  the 
case.  As  such  they  are  not  reviewable  in 
this  court  in  advance  of  the  tlnal  Judgment 
entered  In  the  cause,  but  must  be  reviewed 
here,  if  reviewed  at  ail,  on  an  appeal  or  writ 
of  review  taken  from  the  final  Judgment 
Tills  we  have  held  In  a  long  line  of  cases: 
State  ex  rel.  Coplen  v.  Superior  Court  66 
Wash.  225,  119  Pac.  383;  State  ex  reL  Seat- 
tle, etc.,  C,  Co.  V.  Superior  Court,  56  Wash. 
649,  106  P&c.  150,  28  I*  R.  A.  (N.  S.)  516; 
Jones  V.  Paul,  56  Wash.  355,  105  Pac.  625; 
State  ex  rel.  Mohr  v.  Superior  Court  64 
Wash.  225,  103  Pac.  17;  State  ex  rel.  Wilke- 
son  Coal,  etc.,  Co.  v.  Superior  Court,  48 
Wash.  203,  94  Pac.  920;  State  ex  rel.  Kors- 
strom  v.  Superior  Court,  48  Wash.  671,  94 
Pac.  472;  State  ex  rel.  Smith  v.  Superior 
Court,  47  Wash.  508,  92  Pac.  349;  State  ex 
rel.  Young  v.  Denney,  34  Wash.  56,  74  Pac. 
1021;  State  ex  rel.  Harris  v.  Superior  Court, 
34  Wash.  248,  75  Pac.  809;  State  ex  rel. 
Nelson  v.  Superior  Court,  31  Wash.  33,  71 
Pac.  601;  State  ex  rel.  Carrau  v.  Superior 
Court,  30  Wash.  700,  71  Pac.  648;  State  ex 
rel.  Oudin  v.  Superior  Court,  28  Wash.  584, 
68  Pac.  1052. 

The  application  for  the  writ  is  denied. 

CROW,  C.  J.,  and  MORRIS,  MAIN,  EL- 
LIS, PARKER,  and  MOUNT,  JJ.,  concur. 

CHADWICK,  J.  (dissenting).  It  was  the 
boast  of  the  common  law  that  it  gave  a 
remedy  for  every  wrong.  So  thoroughly  was 
this  principle  impressed  upon  the  English 
people  that,  where  the  remedy  offered  by  the 
common  law  was  inadequate,  they  found 
a  way  to  grant  full  and  adequate  relief 
through  courts  of  equity.  That  the  relators 
liave  been  grossly  wronged  is,  I  believe,  ad- 
mitted by  most  every  member  of  this  court 
They  have  earned  a  Judgment  after  a  fair 


and  full  tr^l.  The  court  announced  a  deci- 
sion in  their  behalf,  yet  for  no  reason  ap- 
parent In  the  record,  and  for  no  reason  made 
to  appear  sufficient  on  the  oral  argument,  it 
has  upon  the  demand  of  the  defendants  or- 
dered new  parties  to  be  brought  in.  The 
parties  ordered  in  were  all  before  the  court, 
or  their  Interests  determined  as  between  the 
parties.  Three  of  the  parties  were  the  gran- 
tors of  the  defendants  who  claim  through 
them  their  title  to  the  property  Involved. 
The  defendants  assert  absolute  ownership; 
therefore  they  cannot  set  up  a  title  in  the 
new  parties  without  defeating  their  own. 
Defendants  do  not  contend  that  these  three 
have  any  interest;  and,  furthermore,  they 
were  witnesses  upon  the  trial,  and  have 
filed  a  complete  disclaimer  of  any  interest 
whatsoever  in  the  subject-matter  of  this 
controversy. 

As  to  the  remaining  parties,  their  interest, 
if  any.  Is  against  the  plaintiffs  and  the  de- 
fendants can  have  no  interest  therein;  and, 
as  In  the  case  of  the  other  new  parties,  these 
were  witnesses  at  the  trial,  and  If  they  had 
or  claimed  any  interest  they  might  have  In- 
tervened, or  defendants  might  have '  then 
asked  that  they  be  made  parties.  The  so- 
called  new  parties,  having  been  before  the 
court  and  with  full  knowledge  of  the  subject- 
matter  of  the  controversy,  would  be  estopped 
to  maintain  an  independent  action,  and  there- 
fore could  not  set  up  a  right  In  this  proceed- 
ing. Mume  V.  Schwabacher  Bros.  &  Co., 
2  Wash.  T.  191,  3  Pac.  270;  Shoemake  v. 
FInlayson,  22  Wash.  12,  60  Pac.  50;  Amer- 
ican Bonding  Co.  v.  Loeb,  47  Wash.  447,  92 
Pac.  282.  The  court  also  ordered  one  Gal- 
braith  brought  in.  Galbralth  is  maintaining 
an  Independent  action  against  the  same  de- 
fendants, in  which  these  relators  can  have 
no  possible  Interest;  and  besides  Galbralth 
appeared  at  the  trial  and  In  open  court 
offered  to  be  a  party  and  to  be  bound  by  the 
decree,  but  upon  the  objection  of  the  defend- 
ants the  court  refused  to  allow  him  to  come 
In,  and  Just  why  defendants  should  be  per- 
mitted to  use  the  name  of  Galbralth  to  get 
a  new  trial  is  beyond  me.  If  this  recital  is 
not  sufficient,  it  appears  further  that  the 
court  found  that  Galbralth  was  entitled  to 
one-fifth  of  the  fund  in  litigation;  therefore, 
he  can  be  in  no  way  prejudiced  by  the  Judg- 
ment in  this  case. 

This  disposes  of  the  new  parties;  five 
have  disclaimed  or  are  estopped;  the  sixth 
has  an  independent  suit  against  defendants 
In  which  relators  can  have  no  possible  Inter- 
est The  court  has  found  defendants  guilty 
of  fraud  and  deceit  To  avoid  the  entry  of 
a  formal  Judgment,  defendants  made  an  ap- 
plication to  have  new  parties  brought  in,  and 
as  before  stated  the  court,  for  no  apparent  and 
certainly  no  reason  In  law,  granted  the  mo- 
tion and  ordered  an  amendment  complaint 
filed.  I  shall  not  discuss  the  wrong.  That 
is  apparent    Let  us  come  to  the  remedy. 
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Relators  are  denied  a  writ  of'  certiorari 
because  the  error  may  be  reviewed  on  apjpeal. 
Of  course,  It  never  will  be  so  reviewed;  such 
errors  never  are,  for  they  do  not  go  to  the 
merits  of  the  case,  and  we  have  a  convenient 
way  of  passing  them  over.  Aside  from  this, 
and  granting  that  the  argument  of  the  ma- 
jority is  well  founded,  it  has  ignored  the 
prayer  of  the  relators  entirely.  They  say  In 
their  brief:  "In  considering  the  application 
of  the  relators  herein  for  writ  of  review,  It 
may  be,  in  view  of  all  the  circumstances 
shown  by  said  application,  that  this  court 
should  reach  the  conclusion  that  a  writ  of 
mandamus  would  be  the  proper  remedy.  If 
this  conclusion  is  reached,  •  •  *  this 
court  has  ample  iwwer  to  grant  the  writ  of 
mandamus,  even  though  the  relators'  applica- 
tion Is  for  a  writ  of  review."  There  can  be 
no  question  that  relators  are  entitled  to  a 
Judgment,  either  In  their  favor  as  the  court 
announced  In  his  memorandum  decision,  or 
against  them,  so  that  they  can  appeal  In  an 
orderly  way.  And  upon  the  present  showing, 
if  the  application  had  been  for  a  mandamus, 
I  dou^t  not  that  the  writ  would  have  Issued. 
Tbej  have  asked  for  alternative  relief,  and 
the  real  question  for  us  to  decide,  although 
It  Is  Ignored  by  the  majority,  is  whether  a 
writ  of  certiorari  being  denied,  the  writ  of 
mandamus  shall  Issue.  The  special  proceed- 
ings, as  provided  In  the  act  of  1895,  are 
dvU  actions  under  the  Code,  and  are  gov- 
erned by  the  same  rules  of  pleading  and 
practice.  State  ex  rel.  Brown  v.  McQuade, 
36  Wash.  579,  79  Pac.  207;  State  ex  rel. 
Billings  T.  Lamprey,  57  Wash.  84,  106  Paa 
501,  and  the  many  cases  cited  therein.  This 
court  has  often  held  that  an  aggrieved  party 
shall  not  be  turned  out  of  court  because  he 
has  misconceived  his  cause  of  action;  that 
his  complaint  is  not  demurrable  If  It  states 
a  cause  of  action  upon  any  theory.  Smith 
V.  Wlngard,  3  Wash.  T.  291,  13  Pac.  717; 
Casey  v.  Oakes,  17  Wash.  409,  50  Pac.  53; 
Dnnlap  v.  Raucb,  24  Wash.  620,  64  Pac.  807; 
Damon  v.  Leque,  14  Wash.  263,  44  Pac.  261 ; 
Watson  v.  Glover,  21  Wash.  677,  59  Pac.  516 ; 
Dormitzer  v.  German  S.  &.  Ii.  Soc,  23  Wash. 
132,  62  Pac.  862;  Yarwood  ▼.  Johnson,  29 
Wash.  643,  70  Pac.  123;  Brown  v.  Calloway, 
34  Wash.  175,  75  Pac.  630;  McKay  v.  Calder- 
wood,  37  Wash.  194,  79  Pac.  629;  Lawrence 
v.  Halverson,  41  Wash.  534,  83  Pac.  889; 
State  ex  rel.  Maltble  v.  Will,  54  Wash.  453, 
103  Pac.  479,  104  Pac.  797;  Pomeroy'a  Code 
Remedies,  §  71.  In  Wldrin  v.  Superior  Court, 
17  Cal.  App.  93,  118  Pac.  650,  the  peti- 
tioner asked  for  a  writ  of  review  to  correct 
an  error  of  the  superior  court  based  on  Its 
refusal  to  entertain  jurisdiction  of  an  appeal. 
It  was  held  that,  although  the  writ  of  review 
would  not  Issue,  nevertheless  the  court's  ac^ 


tlon  was  "tantamount  to  a  refusal  to  hear  and 
determine  the  cause  and  that  the  aggrieved 
party's  remedy  Is  by  a  writ  of  mandate  to 
compel  the  court  to  do  so."  A  writ  of  man- 
date was  Issued,  although  not  prayed  for. 
See,  also.  Golden  Gate  Tile  Co.  v.  Superior 
Court,  159  Cal.  474,  114  Pac.  978. 

It  may  be  argued  that  relators  could  not 
pray  for  alternative  relief,  but  are  bound 
by  their  first  prayer.  To  so  hold  would  vio- 
late the  principle  of  the  many  cases  cited 
above,  the  spirit  of  which  has  I>een  carried 
Into  more  than  one  application  for  a  writ.  The 
eases  cited  apply  the  rule  of  equity  to  all 
cases.  This  rule  Is  set  out  and  discussed  in 
Lawrence  ▼.  Halverson,  supra,  where  the 
court  said:  "The  complaint  ia  a  plain  and 
concise  statement  of  facts  constituting  a 
cause  of  action,  with  a  demand  for  the  relief 
which  the  plaintiff  claims.  But  It  does  not 
necessarily  follow  that,  If  the  plaintiff  de- 
mands relief  It  la  not  entitled  to  under  the 
statement  of  facts  set  out  In  the  complaint.  It 
will  not  be  awarded  any  relief  at  all.  What- 
ever relief  it  is  entitled  to  under  the  facts 
stated,  the  court  will  award."  In  State  ex 
rel.  Dyer  v.  Middle  KltOtas  Irrigation  Dist., 
56  Wash.  488,  106  Pac.  203,  the  court  held 
that,  although  the  remedy  by  mandamus  was 
not  pursued  In  the  first  instance,  It  was  not 
waived  by  the  filing  of  a  former  complaint 
In  an  action  that  had  gone  to  Judgment. 

Upon  the  merits,  the  case  of  State  ex  rel. 
Gabe  V.  Main,  66  Wash.  381,  119  Paa  844,  Is 
In  point  There  an  application  was  made  for 
a  writ  to  compel  the  entry  of  Judgment  upon 
a  verdict  In  this  case  the  court  announced 
in  a  formal  opinion  that  he  would  decide  in 
favor  of  the  relators.  We  said  In  the  Gab« 
Case:  "Can  It  be  said  that  the  remedy  by 
appeal  is  adequate  where  the  absolute  right 
to  Instant  relief  is  shown  by  the  admitted 
facts,  and  where,  under  those  facts,  there 
was  no  room  for  discretion  on  the  part  of 
the  court?  •  •  •  The  relatrix  was  ac- 
quitted by  the  Jury,  and  the  real  matter  of 
controversy,  and  every  part  of  It  was  ended  in 
her  favor.  •  •  •  Such  a  remedy  would 
be  neither  adequate  nor  In  keeping  with  the 
spirit  of  the  law.  The  relatrix,  having  stood 
her  trial,  and  having  been  found  not  guilty, 
was  entitled  without  any  delay  to  the  full 
fruits  of  the  verdict" 

It  Is  my  Judgment  that  the  petition  of  the 
relators  states  a  cause  of  action,  and  that 
If  not  entitled  to  a  writ  of  certiorari,  tbey 
are  entitled  to  a  writ  of  mandamus  to  compel 
the  court  to  enter  a  formal  Judgment  upon 
the  pleadings,  evidence,  and  conclusions  of 
the  court,  as  prayed  for  In  their  brief  and 
oral  argument 

QOSE,  J.,  concurs  with  CHADWICK,  J. 
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et  uz. 

(Supreme   Court   of   Washington.     April   21, 
1913.) 

1.  Reckxvbbs  (S  1*)  — '  OBOrND  OF  Afpoint- 

MSNT. 

The  power  to  appoint  a  receiver  should  al- 
ways be  exercised  with  caution. 

'[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent.  Dig.  (  1 ;   Dec.  Dig.  <  l.»] 

2.  Rbceivebs  (I  6»)  —  Ground  of"  Appoint- 

JIBMT— INADBQUACT  OF  BemEDT. 

A  receiver  should  not  be  appointed  if  there 
is  any  other  adequate  remedy. 

[E^.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  |  12 ;    Dec.  Dig.  f  6.*1 

3.  CoBFOBATiONS  (|  393*)  —  Manaoembnt— 
PowEK  OF  Stockholders  and  Trustees. 

A  majority  of  the  stockholders,  or  in  the 
interim  between  the  stockholders'  meetings  ttie 
trustees,  are  entitled  to  manage  and  control  the 
affairs  of  a  corporation;  and  the  courts  will 
not  interfere  merely  to  settle  disputes  between 
stockhdders,  or  to  aubatitute  its  judgment  for 
that  of  the  majority  of  the  trustees,  unless  some 
controlling  equity  warrants  interposition. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  ||  1574,  1576;  Dec.  Dig.  f 
893.  •] 

4.  gokpobations    ({   563*)— coixection    of 
IJnfaio   Stock  Subscriptions— Rkceiveb- 

BHIP. 

While  the  first  object  of  a  receivership  is 
to  preserve  the  assets,  the  appointment  of  a  re- 
ceiver to  collect  unpaid  stock  subscriptions 
of  a  solvent  corporation  is  onanthorized. 

(Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  2201-2216;  Dec.  Dig.  | 
553.*] 

6.  CoBPOKATioNS  (S  227*)— Debts— LiABii.- 

TTT  OF  Stockholders. 

Where  capital  stock  is  issned  in  propor- 
tion to  the  cash  payments  by  the  several  sub- 
scribers, each  stockholder  is  bound  for  the 
corporate  debts  in  proportion  to  his  holding, 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  876,  881,  882,  886,  892; 
Dec.  Dig.  {  227:*] 

6.  Corporations    (|    614*)— Winding    Vr— 
Bights  of  Majobitt  of  Stockholders. 

A  majority  of  stockholders  can  wind  up 
a  corporation. 

[Bd.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  ii  2435,  2437-2444;  Dec  Dig.  { 
614.*] 

7.  Cobpobations    <|    240*)  —  Subscbibebs  — 
Suit  bt  Stockholder  for  Unpaid  Sub- 

SCBIPnONS. 

Under  Rem.  &  BaL  Code,  {  3684,  providing 
that  stockholders  of  a  corporation  may,  by  by- 
laws, prescribe  the  times  and  amounts  in  which 
snbscnptions  to  stock  shall  be  made,  end  that 
in  case  such  payments  are  not  made  the  trus- 
tees may  demand  the  amounts  subscribed,  it  is 
the  duty  of  trustees  of  a  corporation  in  need 
of  funds  to  carry  on  its  business  to  make  a  call 
for  unpaid  subscriptions  within  a  reasonable 
time,  and  to  exercise  good  faith  to  all  the  stock- 
holders ;  and  where  they  refuse  to  do  this  for 
an  unreasonably  long  time  equity  will  permit  a 
iiolder  of  paid-up  stock  to  enforce  the  call  for 
nnpaid  snbscriptions  in  the  name  of  and  for  the 
benefit  of  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  gf  934-942,  1099-1100% ;   Dec.  Dig. 


8.  Corporations  (8  181*)— Rights  of  Stock- 
holders— Iwspectton  of  Books. 

A  minority  stockholder  has  the  right  to  in- 
spect and  examine  the  books  and  records  of  the 
corporation  at  all  reasonable  times. 

[Ed.  Note. — For  other  cases,  see  Cori>orations, 
Cent.  Dig.  ||  674-682,  085 ;   Dec.  Dig.  §  181.*] 

9.  Corporations  <|  206*)— Suing  on  Behalf 
OF  Corporation — Refusal  of  Trustee. 

A  paid-up  stockholder,  knowing  of  a  debt 
due  to  the  corporation  other  than  upon  stock 
or  subscriptions,  and  showing  a  refusal  of  the 
oflScers  of  the  corporation  to  bring  suit  upon 
demand,  may  maintain  an  action  therefor  with- 
out resort  to  a  receivership. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  791-796;   Dec.  Dig.  §  206.*] 

10.  Corporations  (|  320*)— Liability  of 
Trustees— Injunction  Against  Seixino 
Pbopebtt  of  Corporation. 

A  court  of  equity  will  enjoin  the  trustees 
of  the  corporation  from  selling  its  property, 
where  it  appears  that  a  fraud  is  contemplated, 
or  about  to  be  perpetrated,  on  the  stockholders. 
[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  S|  1426-1431,  1433-1489;  Dec  Dig. 
{  320.*] 

11.  Corporations  (|  567*)— Sale  or  Fxopbb- 
TT— Receivership. 

In  an  action  by  a  corporation  to  restrain 
a  stockholder  from  interfering  with  its  business, 
in  which  defendant  asked  for  a  receiver,  the 
fact  ttmt  another  corporation  controlled  b^  oth- 
er stockholders  of  luaintiff  corporation  is  its 
competitor  does  not  establish  that  a  sale  of  the 
property  of  plaintiff  corporation  would  be  in 
fraud  of  the  defendant  stockholder,  so  as  to 
warrant  the  appointment  of  a  receiver. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  2227,  2228,  2236-2236;  Dec  Dig. 
I  667.*1 

12.  Corporations    (|    653*)  —  Rkmkdies    or 

Stockholders— Rkceitxbs. 

One  who  was  president  of  a  corporation  is 
charged  with  a  knowledge  of  its  business  af- 
fairs, and  after  six  years  the  court  on  his  al- 
legations of  a  conspiracy  on  the  part  of  other 
stockholders  to  sell  the  property  for  less  tlian 
its  value  and  to  render  his  stock  worthless,  is 
not  warranted  in  taking  the  property  out  ot 
the  hands  of  the  trustees  and  administering  it 
through  a  receivership;  there  being  no  sub- 
stantial change  in  the  business  condition  of  the 
company  since  the  beginning  of  his  own  ad- 
ministration. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  2201-2216;   Dec.  Dig.  §553.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  S3.  H.  SulUyan, 
Judge. 

Action  by  the  Bergman  Clay  Mannfactor- 
tng  Company  against  M.  L.  Bergman  and 
wife,  with  answer  by  defendants  asking  the 
appointment  of  a  receiver.  From  an  order 
appointing  a  receiver,  plaintiff  appeals.  Re- 
versed, with  instructions  to  dlsctiarge  the 
receiver. 

TwitcheU  ft  Wentworth,  of  Spokane,  for 
appellant  h.  3.  Birdseye,  of  Spokane,  for 
respondents. 


CHADWICK,  J.  The  Bergman  Clay  Man- 
ufacturing Company,  a  corporation,  was  or- 
ganised In  the  year  1906.  The  capital  stock 
was  fixed  at  $25,000.    The  subscribers,  the 
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amount  subscribed,  and  the  amount  unpaid 
on  subscriptions  are  as  follows: 

M.  L.  Bergman..$6,500  |  OS  (tendered  on  tbe  trial) 
C.  A.  Johnson...  2,335 

J.  H.  BTans 6,500  4,250 

J.N.Hurd 6,000  3,750 

J.  T.  Davie 2,000  1,000 

Peter  Ertckson..  1,665  666 

Stock  was  Issued  to  each  stockholder  to 
the  extent  of  the  payment  M.  L.  Bergman 
was  elected  president,  and  so  continued  until 
1911.  Tbe  company  borrowed  money  upon 
its  organization,  and  has  since  been  Indebted 
to  tbe  bank.  Another  corporation,  tbe  Idaho 
Lime  Company,  in  which  J*.  H.  E^rans  and  J. 
II.  Hurd  are  actlTe  factors,  has  l>een  mar- 
keting the  products  of  the  Bergman  Com- 
pany, and  claims  a  debt  against  the  Bergman 
Company  of  about  $6,000.  The  evidence  is 
not  entirely  clear,  but  we  take  it  that  the 
indebtedness,  Including  tbe  claim  of  the  Ida- 
ho Lime  Company,  was  at  the  time  of  the 
trial  about  $10,000.  The  value  of  the  prop- 
erty of  the  Bergman  Company  Is  admitted 
to  be  considerably  In  excess  of  this  sum. 
Defendants  say,  in  their  brief,  that  the 
assets  of  the  corporation  amount  to  $30,000. 
and  that  the  debts  do  not  exceed  $4,000. 
They  do  not  admit  the  $6,000  alleged  to  be 
due  the  Idaho  Lime  Company.  After  M.  L. 
Bergman  was  ousted  as  president,  this  ac- 
tion was  begun  by  the  corporation  to  restrain 
him  from  interfering  with  and  interrupting 
plaintiff's  business.  Defendants  Bergman 
answered,  setting  up  the  facts  we  liave  here 
epitomized,  and  alleged  further  tliat  the  Ida- 
ho Lime  Company  was  Indebted  to  the  plain- 
tiff In  a  sum  in  excess  of  $19,000;  that  Ilurd 
and  Evans,  together  with  the  other  stock- 
holders, were  conspiring  to  sell  the  property 
of  plaintiff  at  less  than  its  value  to  pay  the 
sum  owing  the  bank  and  the  amount  they 
alleged  to  be  due  the  Lime  Company,  and  to 
render  defendants'  stock  worthless.  They 
asked  that  tbe  delinquent  subscribers  be 
compelled  to  pay  the  amounts  unpaid  on 
their  subscriptions;  that  a  receiver  be  ap- 
pointed to  bring  such  suits  as  might  be  nec- 
essary to  collect  these  subscriptions  and  the 
amount  alleged  to  be  due  from  the  Idaho 
Lime  Company;  and  for  general  relief.  Aft- 
er a  trial  the  court  appointed  a  receiver. 
Plaintiff  has  appealed. 

A  receivership  in  this  case  must  be  sus- 
tained, if  at  all,  by  reference  to  some  one 
or  more  of  the  following  propositions:  That 
a  receiver  Is  necessary:  (1)  To  recover  the 
unpaid  stock  subscriptions ;  (2)  to  take 
charge  of  the  property  pending  the  litigation; 
(3)  to  expert  the  books  and  to  compel  an  ac- 
counting with  the  Idaho  Lime  Company  and 
to  bring  action  for  the  amount  found  to  be 
due ;  (4)  to  prevent  the  trustees  from  selling 
the  property  at  less  than  its  value  and  from 
winding  up  the  affairs  of  the  company;  (5) 
to  prevent  the  elimination  of  the  i)laintiff  as 
a  competitor  of  the  Idaho  Lime  Company. 


[1,2]  The  power  to  appoint  a  receiver  is 
a  delicate  one,  and  stiould  always  be  exer- 
cised with  caution.  Roberts  v.  National 
Bank,  9  Wash.  12,  37  Pac.  26;  Wales  v.  Den- 
nis, 9  Wash.  308,  37  Pac.  450;  Brundage  v. 
Home  Sav.  ft  Loan  Ass'n,  11  Wash.  277,  39 
Pac.  666;  Sengfelder  t.  HUI,  16  Wash.  355. 
47  Pac.  757,  58  Am.  St  Rep.  36;  Spokane  v. 
Amsterdamsch  Trustees  Kantoor,  18  Wash. 
81,  50  Pac.  1088;  Rldpath  t.  San  Poll 
Transp.  Co.,  26  Wash.  427,  67  Pac.  229; 
High  on  Receivers  (4th  Ed.)  280,  294.  This 
is  tbe  first  rule  confronting  a  chancellor  up- 
on an  application,  and  the  second  is  tliat  a 
receiver  should  not  be  apiwinted  If  there  is 
any  other  adequate  remedy.  Secord  t. 
Wheeler  Gold  Mtoing  Co.,  53  Wash.  620, 
102  Pac.  654,  17  Ann.  Cas.  914;  34  Cyc.  21, 
23.  It  has  never  been  tlie  purpose  of  the  law 
to  subject  matters  of  purely  private  right  to 
the  uncontrolled  and  arbitrary  action  of 
the  courts.  Hutchinson  v.  American  Palace- 
Car  Co.   (C.  C.)  104  Fed.  182. 

[3]  A  court  will  not  interfere  merely  to 
settle  disputes  between  stockholders,  or  to 
substitute  its  Judgment  for  that  of  tbe  ma- 
Jority  of  the  trustees.  Men  differ  in  their 
Judgment  and  the  law  Is  that  a  majority  of 
the  stockholders,  or  in  the  interim  between 
stockholders'  meetings  the  trustees,  shall 
manage  and  control  the  affairs  of  the  cor- 
poration. Some  controlling  equity  must  in- 
tervene to  warrant  the  Interposition  of  the' 
court.  In  the  case  of  Thels  v.  Spokane  Falls 
Gaslight  Co.,  49  Wash.  477,  95  Pac.  1074,  this 
court  recognized  and  adopted  the  rule  Just 
stated.  The  court  there  quoted  the  text  2 
Cook  on  Corporations  (5th  Ed.)  p.  0t>4,  a  part 
of  which  is  as  follows:  "The  discretion  of 
the  directors  or  a  majority  of  the  stockhold- 
ers as  to  acts  intra  vires  cannot  be  question- 
ed by  single  stockholders  unless  fraud  is  in- 
volved. *  •  •  A  partner  in  a  copartner- 
ship may  prevent  action  which  he  dlsap- 
Ijroves,  but  corporations  are  formed  very 
largely  to  avoid  that  very  danger  and  dis- 
advantage. The  corporate  directors,  so  long 
as  they  act  within  their  powers,  may  use 
their  own  discretion  as  to  what  ought  to  be 
done.  •  *  *  A  court  of  equity  cannot, 
however,  restrain  the  corporation  from  pro- 
ceeding with  business  and  using  Its  funds 
for  that  purpose,  even  though  a  minority  of 
the  stockholders  show  that  sound  business 
discretion  and  Judgment  would  dictate  a  dif- 
ferent policy."  See,  also,  DlUott  ▼.  Puget 
Sound  Wood  Products  Co.,  52  Wash.  637,  101 
Pac.  228. 

Proceeding,  therefore,  with  that  caution 
which  the  law  imposes,  the  inquiry  must  be, 
Have  the  respondents  an  adequate  remedy  at 
law  or  in  equity  for  the  wrongs  enumerated 
in  their  cross-complaint?  We  will  take  up 
und  discuss  the  several  propositions  above 
slated  In  their  order. 

[4-6]  1.  Is  a  receiver  necessary  to  recover 
the  uiii>aid  stock  subscriptions?    We  Icnow  of 
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no  rule,  nor  has  any  been  brought  to  onr  no- 
tice, that  would  Justify  the  appointment  of 
a  receiver  to  collect  unpaid  stock  subscrip- 
tions where  a  corporation  is  solvent.  The 
first  object  of  all  receiverships  is  to  preserve 
the  assets.  High  on  Receivers  (4th  Ed.)  344. 
Primarily  the  debts  of  a  corporation  are  not 
to  be  paid  out  of  the  capital  stock.  If  the 
assets  of  the  corporation  are  sufficient,  no 
one  can  complain  if  the  debts  are  paid  out 
of  them.  This  Is  especially  so  In  this  case. 
The  stock  was  Issued  In  proportion  to  the 
amount  paid  in  money  by  the  several  sub- 
scribers, and  theoretically  each  stockholder 
is  bound  for  the  corporate  debts  in  proportion 
to  his  holding.  A  majority  of  the  stockhold- 
ers can  wind  up  the  corporation  If  they  so 
will.  If  in  so  doing  one  or  more  of  the  stock- 
holders have  suffered  a  wrong,  an  action  for 
an  accounting  and  for  contribution  will  af- 
ford the  aggrieved  stockholder  ample  remedy. 
Lee  V.  Stelnhart  Lbr.  Co.,  66  Wash.  572,  119 
Pac.  1117. 

[7]  A  subscriber  to  the  capital  stock  of  a 
corporation  Is  In  virtue  of  his  promise  a 
debtor,  and  the  same  principle  that  sustains 
the  right  of  a  stockholder  to  bring  an  action 
for  the  benefit  of  the  corporation  will  sustain 
the  suit  of  a  stockholder  to  compel  the  pay- 
ment of  unpaid  subscriptions.  In  fact,  the 
right  of  a  receiver  to  sue  for  unpaid  sub- 
scriptions has  been  put  on  the  ground  that 
In  so  doing  he  Is  doing  only  that  which  the 
stockholder  might  have  done.  In  Lathrop, 
Receiver,  v.  Knapp,  37  Wis.  307,  the  right  of 
a  receiver  to  maintain  an  action  for  unpaid 
subscriptions  was  challenged.  In  meeting 
the  objection  of  the  defendant,  Chief  Justice 
Dixon  said:  "The  other  subscribers  might 
have  maintained  an  action  against  him  upon 
It  [the  subscription] ;  and  as  they  might,  so, 
I  think,  the  receiver  may."  The  statute 
(Rem.  &  Bal.  Code,  §  3694)  provides  that  the 
stockholders  of  a  corporation  may.  In  the 
by-laws  of  the  company,  prescribe  the  times, 
manner,  and  amounts  In  which  payments  of 
the  suras  subscribed  by  them,  respectively, 
shall  be  made.  "♦  •  ♦  But  in  case  the 
same  shall  not  be  so  prescribed,  the  trustees 
shall  have  the  power  to  demand  and  call  In 
from  the  stockholders  the  sums  by  them  sub- 
scribed, at  such  time  and  in  such  manner, 
payments  or  installments,  as  they  may  deem 
proper."  The  statute  does  not  confer  au- 
tocratic powers.  The  power  here  conferred 
Is  one  that  must  be  reasonably  exercised  for 
the  benefit  of  the  corporation  and  its  stock- 
holders. The  directors  could  not  continue 
from  1905  to  1912  to  borrow  money  and  pay 
interest,  making  the  same  a  charge  against 
the  corporation,  to  the  prejudice  of  the  re- 
spondents who  had  paid  their  subscriptions. 
When  Jt  became  evident  to  the  directors  that 
the  corporation  was  In  need  of  funds  to  carry 
on  Its  business,  and  after  a  reasonable  time 
had  elapsed.  It  became  their  duty  to  make 
the  call  upon  the  stockholders  for  their  un- 


paid subscription,  and,  if  the  call  was  not 
complied  with,  to  enforce  payment  In  the 
manner  provided  by  law.  In  short.  It  was 
their  duty  to  exercise  good  faith  to  all  the 
stockholders.  Having  failed  to  do  this  for  so 
long  a  period  of  time,  the  principles  of  equi- 
ty win  permit  the  respondents  to  make  and 
enforce  the  call  in  the  name  of  and  for  the 
benefit  of  the  corporation. 

2.  The  second  proposition,  that  a  receiver 
should  be  appointed  to  take  charge  of  the 
property  pending  the  suit  to  recover  the 
stock  subscriptions,  is  covered  by  our  dis- 
cussion of  the  first  proposition. 

[I]  8.  That  a  receiver  Is  necessary  to  ex- 
pert the  books  and  compel  an  accounting 
with  the  Idaho  Lime  Company.  We  think 
that  the  remedy  of  the  respondents  Is  ample. 
It  was  held  In  State  ex  rel.  Weinberg  v 
Pacific  Brewing  &  Malting  Co.,  21  Wash. 
451,  68  Pac.  584,  47  L.  R.  A.  208,  aftCT 
a  thorough  review  of  the  authorities,  that 
a  minority  stockholder  has  a  right  to  In- 
spect and  examine  the  books  and  records 
of  the  corporation  at  all  reasonable  times. 
The  court  said:  "Corporations,  owing  to  the 
ease  with  which  they  can  be  formed  under 
the  liberal  provisions  of  the  statute,  and  af- 
fording as  they  do  a  limited  liability  for 
investors,  have  become  a  favorite  means  for 
the  combination  of  capital,  and  are  now  en- 
gaged In  almost  every  variety  and  character 
of  business.  In  fact,  they  have  largely  su- 
perseded partnerships.  Not  having  behind 
them  the  personal  responsibility  and  fortunes 
of  the  promoters,  or  that  of  those  who  may 
have  Invested  In  their  capital  stock,  the  In- 
terests of  the  public  at  large  require,  and 
especially  that  part  of  the  public  dealing 
with  them,  that  the  courts  adopt  the  rule 
which  will  most  largely  conduce  to  honesty 
In  their  management.  We  believe  that  these 
Interests  will  be  better  protected  by  holding 
that  a  stockholder  of  a  cori>oratlon  has  the 
right,  at  reasonable  times,  to  Inspect  and  ex- 
amine the  books  and  records  of  such  cor- 
lioration,  so  long  as  his  purpose  is  to  Inform 
himself  as  to  the  manner  and  fidelity  with 
which  the  corporate  affairs  are  being  con- 
ducted, and  his  examination  Is  made  In  the 
Interests  of  the  corporation.  Nor  will  It  be 
presumed,  when  such  request  Is  made,  that 
the  purpose  of  the  inspection  Is  other  than 
In  the  Interest  of  the  corporation ;  and,  when 
It  Is  charged  to  be  otherwise,  the  burden 
should  be  on  the  officers  refusing  such  re- 
quest, or  the  corporation,  to  establish  It. 
The  argument  that,  under  this  rule,  the  man- 
agers of  a  rival  concern  may  acquire  stock 
in  the  corporation  and  use  the  privilege  for 
the  purpose  of  benefiting  the  rival  concern, 
to  the  detriment  of  the  corporation.  Is  not 
more  forceful  than  the  other  that,  under  the 
restricted  rule,  a  combination  can  be  made 
by  persons  holding  the  majority  of  the  stock, 
by  which  the  corporation  Is  managed  for 
their   own  Interests,   to  the  exclusion  aiid 
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detriment  of  the  minority  holders  and  Injury 
to  the  public  dealing  with  It." 

See,  also.  Frost  v.  Puget  Sound  Realty 
Associates,  57  Wash.  629,  107  Pac.   1029. 

[9]  If  the  respondents  know  of  a  debt  due 
and  owing  from  the  Idaho  lime  Company 
to  the  Bergman  Clay  Company,  or  it  can  be 
shown  by  competent  evldenoe,  and  the  officers 
of  the  corporation  refuse  to  bring  suit  upon 
demand,  it  is  within  the  power  of  the  re- 
spondents to  maintain  an  action  without  re- 
sort to  a  receivership.  Such  suits  are  com- 
mon. Baker  t.  Seattle-Tacoma  Power  Co., 
61  Wash.  578, 112  Pac.  647,  Ann.  Cas.  1912C, 
859;  Wright  v.  Tacoma  Gas  &  Elec.  Co.,  53 
Wash.  262,  101  Pac.  865;  WUUams  v.  Erie 
Mt.  Consol.  Min.  Co.,  47  Wash.  360,  91  Paa 
1091;  Elliott  V.  Puget  Sound  W.  P.  Co.,  52 
Wash.  637,  101  Pac.  228. 

[10]  4.  A  court  of  equity  will  enjoin  the 
trustees  from  selling  the  property  of  a  cor- 
poration If  it  be  made  to  api>ear  that  a  fraud 
is  contemplated,  or  about  to  be  perpetrated, 
on  the  stockholders. 

"It  is  to  be  observed,  at  the  outset,  that  the 
general  Jurisdiction  of  equity  over  corporate 
bodies  does  not  extend  to  the  power  of  dis- 
solving the  corporation,  or  of  winding  up  Its 
affairs  and  sequestrating  the  corporate  prop- 
erty and  effects,  la  the  absence  of  express 
statutory  authority.  And  courts  of  equity 
wiU  not;  ordinarily,  by  virtue  of  their  gen- 
eral equitable  Jurisdiction,  or  of  their  vis- 
itoiial  powers  over  corporate  bodies,  seques- 
trate the  effects  of  the  corporation,  or  take 
the  management  of  Its  afllairs  from  the  hands 
of  its  own  officers  and  Intrust  It  to  the  con- 
trol of  a  receiver  of  the  court,  upon  the  ap- 
plication either  of  creditors  or  shareholders. 
And  while  equity  may  properly  compel  of- 
ficers of  corporations  to  account  for  any 
breach  of  trust  In  their  offldal  capacity,  yet, 
in  the  absence  of  statutes  extending  Its  Juris- 
diction, it  will  usually  decline  to  assume  con- 
trol over  the  management  of  the  affairs  of 
a  corporation,  upon  a  bill  filed  by  a  stock- 
bolder  alleging  fraud,  mismanagement,  and 
collusion  on  the  part  of  the  corporate  au- 
thorities, since  such  interference  would  nec- 
essarily result  in  the  dissolution  of  the  cor- 
poration, and  the  court  would  thus  accom- 
plish indirectly  what  it  has  no  power  to  do 
directly.  The  remedial  power  exercised  by 
courts  of  equity,  in  such  cases,  ordinarily  ex- 
tends no  further  than  the  granting  of  an  In- 
junction against  any  special  misconduct  on 
the  part  of  the  corporate  officer;  and,  al- 
though the  facts  shown  may  be  sufficient 
foundation  for  such  an  injunction,  the  court 
will  not  enlarge  its  Jurisdiction  by  taking  the 
affairs  of  the  corporation  out  of  the  man- 
agement of  its  own  officers,  and  placing  them 
In  the  hands  of  a  receiver."  High  on  Re- 
ceivers (4th  Ed.)  28& 

"A  court  of  equity  will  enjoin,  on  behalf 
of  the  stockholders,  any  improper  alienation 
or  disposition  of  the  projpertiy  for  other  than 


corporate  purposes,  and  will  restrain  the 
commission  of  acts  which  are  contrary  to 
law  and  tend  to  the  destruction  of  the 
franchises,  as  well  as  the  improper  manage- 
ment of  the  business  of  the  corporation,  or 
a  wrongful  diversion  of  Its  funds.  And  la 
such  cases  equity  may  grant  relief  at  the 
suit  of  a  single  stockholder."  Waterman  on 
Corporations,  {  319;  Dodge  t.  Woolsey,  18 
How.  331,  16  I*  Ed.  401;   10  Cyc  OSW-OSj. 

[11]  5.  It  is  not  entirely  clear  that  the  Ida- 
ho Lime  Company  Is  in  fact  a  competitor  of 
the  plaintiff  company;  but  assuming  that  it 
Is  so,  it  does  not  follow  that,  because  Evaus 
and  Hurd  are  stockholders  in  the  Bergman 
Clay  Company  aud  control  the  Idaho  Lime 
Company,  the  sale  of  the  property  would  be 
In  fraud  of  the  rights  of  the  resiwndents. 
And  here,  again,  equity  will  enjoin  if  a  case 
be  made  out 

[12]  For  six  years  M.  L.  Bergman  was 
president  of  the  corporation.  He  insists 
that  he  knew  nothing  of  ltd  business  affairs. 
Of  the  meetings  at  which  he  Is  shown  to 
hare  been  present  his  recollection  Is  nut  dis- 
tinct; his  answer  being,  as  a  rule,  "I  do 
not  remember."  Nevertheless  the  law  charg- 
es him  with  the  knowledge  he  now  disclaims. 
The  business  condition  of  the  company  has 
not  materially  changed  since  the  begiunliig, 
and  without  being  understood  as  holding  that 
the  respondents  are  to  be  denied  any  remedy 
which  Is  In  law  or  equity  open  to  them,  we 
must  hold,  upon  the  showing  made,  that  re- 
si>ondeats  have  waited  too  long  to  warrant 
the  court  in  taking  the  property  out  of  the 
hands  of  the  trustees  and  administering  it 
through  a  receivership.  We  are  not  satis- 
fied that  the  rights  of  all  parties  will  be  best 
served  by  such  procedure.  High,  Receivers 
(4th  Ed.)  (  295a.  "The  tendency  to  appoint 
receivers  at  the  instance  of  those  who  bave^ 
for  the  hope  of  greater  gain,  put  their  mon- 
ey to  speculative  uses  should  be  checked  ratli- 
er  than  encouraged."  Frost  t.  Puget  Sound 
Realty  Associates,  supra. 

Both  sides  rely  upon  the  case  of  Secord 
V.  Wheeler  Gold  Mlnbig  Co.,  53  Wash.  620, 
102  Pac.  654,  17  Ann.  Cas.  914.  We  think 
that  decision  clearly  sustains  our  view  that 
this  Is  not  a  proper  case  for  a  receiver.  W© 
have  said  no  more  In  this  case  than  Is  con- 
tained in  the  one  sentence  in  that  opinion: 
"Courts  will  not  interfere,  except  in  case  of 
fraud  or  the  infringement  of  legal  acts  which 
cannot  be  otherwise  redressed."  It  is  not) 
enough  that  there  is  a  wrong.  It  must  be 
made  to  appear  also  that  there  is  no  ade- 
quate remedy.  The  cases  of  Thels  t.  Sikh 
kane  Falls  Gas  Light  Co.,  34  Wash.  23,  74 
Pac.  1004,  and  Boothe  t.  Summit  Coal  Min- 
ing Co.,  56  Wash.  167,  104  Pac.  207,  19  Ann. 
Cas.  1255,  are  also  relied  on.  The  question 
of  a  receivership  was  not  Involved  in  the 
Thels  (Tase,  while  the  Boothe  Case  Is  as  is  said 
therein,  "sul  generis."  The  case  was  resolved 
by    reference   to   the   law   of   p^rtoM^lp^ 
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Whipple  V.  Lee,  46  Wash.  206,  80  Pac.  T^Z 
Because  tho  parties  were  equal  in  right,  and 
because  there  was  "no  control  of  the  cor- 
poration by  a  board  of  trustees,  sustained 
by  a  ninjority  of  the  stock,"  and  because  the 
equities  of  the  case  did  "violence  to  the  ele- 
mentary Idea  that  a  corporation  Is  to  be 
controlled  by  a  governing  board  representing 
a  majority  of  the  stock,"  we  find  nothing 
In  these  cases  or  In  others  cited  by  respond- 
ents to  warrant  as  in  excepting  this  case 
from  the  general  mlea. 

The  case  will  be  reversed,  with  Instrac- 
tlous  to  discharge  the  receiver. 

CROW,  G.  J.,  and  OOSB,  MOimT,  and 
PARKEK,  JX,  concur. 


07  N.  M.  479) 

STATE  T.  BAKER. 

(Supreme  Court  of  New  Mexico.     March  4, 
1913.) 

(BtfUabtm  tv  tke  Court.) 
i.  CsDfiNAi.  Law  (if  1158, 1169*)— Affkai/- 

SUFFICIEN-CT   OF  KVIDKNCK. 

Ordinarily  neither  the  verdict  of  a  jury 
nor  the  finding  of  fact  of  a  trial  court  will  be 
disturbed  in  this  court  when  they  are  support- 
ed by  any  substantial  evidence. 

[Gd.  Note.— For  other  cases,  see  Criminal 
Ijiw,  Cent.  Dig.  {{  3061-3066,  3070, 8071,3074- 
8083;    Dec.  Dig.  {{  1158,  li59.*] 

2.  CaiviNAi.  Law  ({  1064*>— App«At^-Bxci,P- 
sioN  or  Evidence— MoTioiT  fob  New  Trial. 
Where  a  party  complains  of  an  alleged  «r- 
roneons  decision  of  the  court  trying  the  cause, 
either  in  the  exclusion  or  admission  of  evi- 
dence, be  must  point  out  in  his  motion  for  a 
new  trial  with  reasonable  eertainty  the  particu- 
lar evidenoe  admitted  «r  excluded;  otherwise 
tbe  court  below  need  not,  and  the  Supreme 
Court  will  not,  consider  such  alleged  errone- 
ous decision. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,   Cent.  Dig.   ff  2076^2684;    Dec.   Dig.  i 

9.  CKimNAi,  Law  (|  1056*)- lHaTBt;ciioNS— 

Review  on  Appeal. 

The  correctoess  of  instructions  given  by 
the  trial  court  will  not  be  reviewed  by  the  Su- 
preme Court,  unless  objection  Is  iuterposed  to 
the  giving  of  such  instruction  and  an  exception 
saved. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  2668,  2670;    Dec  Dig.  { 

looe.*] 

Appeal  from  District  Court,  Lincoln  Coun- 
ty; G.  L.  Medler,  Judge. 

George  Gaker  was  convicted  of  assault  with 
Intent  to  rob,  and  appeals.    Affirmed. 

Prichard  ft  Howard,  of  Santa  Fe,  for  ap- 
pellant H.  S.  Clan<^,  Asst  Atty.  Gen.,  for 
tbe  State. 

ROBERTS,  a  J.  Appellant  was  Jointly 
Indicted  with  one  Daniel  Bullion,  by  the 
grand  Jury  of  Lincoln  county,  charged  with 
making  assault  upon  one  WllUam  D.  Wilson 
with  intent  to  rob  and  take  from  him,  said 
Wilson,  his  money,  goods,  etc.    The  cause  was 


tried  On  the  20th  day  of  May,  and  the  Jnry 
returned  a  verdict  finding  both  defendants 
guilty  as  charged.  A  motion  for  a  new  trial 
was  filed  by  the  appellant,  which  was  over- 
ruled by  the  court,  and  apiwUant  was  aen- 
tenced  to  the  state  i)enltentlary  for  a  term 
of  not  less  than  two,  nor  more  than  three, 
years.  From  such  Judgment  this  appeal  Is 
prosecuted. 

[1]  The  principal  contention  urged  by  the 
appellant.  In  support  of  a  reversal.  Is  that 
the  verdict  of  the  Jury  was  contrary  to  the 
evidence.  It  has  been  repeatedly  held  by 
the  territorial  Supreme  Court  that  "ordi- 
narily neither  the  verdict  of  a  Jury  nor  the 
finding  of  fact  of  a  trial  court  will  be  dis- 
turbed in  this  court  when  they  are  support- 
ed by  any  substantial  evidence."  Territory 
v.  Sals,  15  N.  M.  171, 103  Pac.  980;  Territory 
T.  Trapp,  16  N.  M.  700,  120  Pac.  702.  We 
bare  carefully  read  the  record  and  find  facts 
and  circumstances  in  evidence  from  which 
the  Jury  might  properly  have  drawn  the  con- 
clusion that  tbe  defendant  was  guilty,  that 
he  was  acting  In  concert  with  his  codefend- 
ant;  and  therefore  we  cannot  disturb  the 
verdict  The  insufficiency  of  tbe  evidence 
was  called  to  the  attention  of  the  trial  court 
In  the  motion  for  a  new  trial.  The  lower 
court  and  the  Jury  heard  the  witnesses  on 
the  stand,  were  able  to  observe  their  appear- 
ance and  demeanor  while  testifying,  and 
were  thus  enabled  more  nearly  to  arrive  at 
the  truth  than  could  the  appellate  court  by 
reading  the  record.  If  the  trial  Judge  enter- 
tained a  reasonable  doubt  as  to  the  guilt 
of  the  defendant,  he  should,  and  doubtless 
would,  have  granted  him  a  new  trial.  The 
verdict  la  supported  by  substantial  evidence, 
and  we  cannot  therefore  set  It  aside. 

[2]  It  Is  next  urged  that  tho  court  erred 
"in  permitting  the  district  attorney  to  In- 
quire Into  the  financial  condition  of  the  ap- 
pellant prior  to  the  alleged  offense  over  the 
objection  of  the  appellant"  The  record  dis- 
closes that  the  district  attorney,  over  appel- 
lant's objection,  asked  the  prosecuting  wit- 
ness the  following  question:  "During  the 
afternoon,  at  any  time,  did  you  have  any 
conversation  with  these  defendants,  or  either 
of  them,  relative  to  their  financial  condition, 
or  whether  they  needed  money?"  The  wit- 
ness answered  that  he  had  conversed  with 
them  about  tbe  matter  but  did  not  detail  the 
conversation,  stating  that  he  had  forgotten 
it  He  testified  to  no  fact  that  would  lead 
to  the  conclusion  that  the  men  were  either 
rich  or  poor.  Even  if  there  had  been  error 
In  overruling  the  objection  to  the  question, 
the  appellant,  having  failed  to  point  out  such 
alleged  error  In  his  motion  for  a  new  trial, 
cannot  avail  himself  of  It  here.  The  motion 
for  a  new  trial  alleged  that  "the  court  erred 
in  overruling  defendant's  objecttons  to  the 
various  matters  and  things  testified  about 
by  the  witnesses  for  the  state  to  which  ob- 
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jectlons  were  Interposed,  and  in  rejecting  de- 
fendant's offers  of  evidence  and  not  allow- 
ing the  same  to  go  to  the  Jury  on  tbe  trial." 
The  territorial  Supreme  Court  has,  in  sev- 
eral decisions,  quoted  with  approval  tbe  rule 
laid  down  by  the  Supreme  Court  of  Indiana, 
in  the  case  of  Grant  v.  Westfall,  57  Ind.  126, 
as  follows:  "It  has  been  repeatedly  held  by 
this  court  that  when  a  party  complains  of  an 
alleged  erroneous  decision  of  the  court  try- 
ing the  cause,  either  In  the  exclusion  or  ad- 
mission of  evidence,  he  must  point  out  in 
his  motion  for  a  new  trial  with  reasonable 
certainty  the  particular  evidence  admitted 
or  excluded;  otherwise  the  court  below  need 
not,  and  this  court  will  not,  consider  such 
alleged  erroneous  decision."  See  Territory 
V.  Anderson,  4  N.  M.  (Gild.)  213,  13  Pac.  21 ; 
Mogollon  Gold  Copper  Co.  v.  Stout,  14  N.  M. 
245,  91  Pac.  724. 

[3]  It  is  Anally  urged  that  the  court  erred 
in  one  of  tbe  instructions  given  tbe  Jury. 
We  need  not,  however,  consider  whether  or 
not  this  Instruction  is  correct,  for  the  record 
before  us  fails  to  show  tliat  it  was  excepted 
to,  and  indeed  it  does  not  appear  that  ex- 
ceptions were  interposed  to  any  of  the  in- 
structions given  by  the  court.  It  is  well 
settled  in  this  state,  by  a  long  line  of  au- 
thorities, that  tbe  correctness  of  instructions 
-given  by  the  trial  court  will  not  be  reviewed 
by  this  court,  unless  exceptions  to  the  giving 
of  such  instructions  are  saved  and  an  oppor- 
tunity given  to  the  trial  court  to  correct  the 
mistake.  See  U.  S.  v.  Cook,  15  N.  M.  124, 
103  Pac.  305,  where  the  authorities  are  col- 
lected. If  this  instruction  was  objectionable 
to  the  defendant,  the  court's  attention  should 
have  been  called  to  it  at  the  time  it  was 
given,  so  that  the  court  could,  in  case  it  was 
pointed  out  wherein  it  was  erroneous,  have 
corrected  the  same.  Courts  are  not  infalli- 
ble, and  it  is  the  duty  of  attorneys  to  call 
attention  to  errors  at  the  time  of  their  com- 
mission,  so  that  they  may  be  corrected. 

Finding  no  available  error  in  the  record, 
the  Judgment  of  the  lower  court  is  affirmed, 
and  it  is  so  ordered. 

HANNA  and  PARKER,  JJ.,  concur. 


(17  N.   M.  530) 

MEDLER  et  al.  v.  CHILDERS. 

(Supreme  Court  of  New  Mexico.    March  20, 
1013.) 

(SvValut  hy  the  Court.) 

1.  Pledges  (S  58*)— Collatebai,  SEctJRiTr— 

Right  of  Action. 

The  holder  of  collateral  paper  may  sue  and 
recover  upon  it  of  the  maker,  without  regard 
to  any  defense  which  the  pledgor  has  upon  the 
debt  for  which  the  paper  was  pledged  as  se- 
curity, unless  the  maker  is  deprived  of  some 
equitable  defense  which  he  might  have  against 
the  payep. 

[Ed.   Note.— For    other    cases,    see    Pledges, 
Cent  Dig.  §S  186-194;   Dec.  Dig.  |  68.*] 


2.  AasiQNMKNTB  (i  78*)— Cowumronoii— Sb- 

OUBITIES. 

The  asaignment  of  any  particular  claim  is 
considered  as  an  equitable  assignment  of  all 
securities  held  by  the  assignor  to  assure  it. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  {  145;   Dec  Dig.  {  7a*] 

3.  Appeai.  and  Bbbob  ({  193*)  —  OBjKcnoif 
Bklow— Necessitt- JoirfDBB  OF  Inconsist- 
ent Causes. 

The  question  of  the  joinder  of  inconsistent 
causes  of  action  must  be  raised  in  the  lower 
court  and  if  not  so  raised  this  court  will  not 
consider  the  question  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  1226-1238,  1240;  Dec 
Dig.  1183.*] 

Appeal  from  District  Oourt,  Bernalillo 
County;  G.  W.  Raynolds,  Judge. 

Action  by  E.  L.  Medler  against  Carrie  M. 
Childers,  executrix,  and  T.  N.  Wilkersoa 
intervened.  From  the  Judgment,  defendant 
appeals.    Aflarraed. 

On  October  26,  1901,  William  B.  Childers 
was  Indebted  to  appellee  Wilkerson  in  the 
sum  of  $1,878.22,  represented  by  a  promissory 
note,  secured  by  a  chattel  mortgage  on  a 
law  library,  in  Childers'  office,  in  Albuquer- 
que, N.  M.  The  note  had  been  past  due  for 
some  time,  and  the  interest  had  accumulated, 
and  Wilkerson  desired  a  new  note  and  mort- 
gage. Childers  demurred  to  the  giving  of  a 
new  chattel  mortgage  on  his  library,  claiminj^ 
that  he  was  unable  to  carry  insurance  upon 
it  while  covered  by  a  mortgage.  He  suggest- 
ed that  he  would  have  E.  L.  Medler,  who  oc- 
cupied offices  with  Childers,  execute  hla  in- 
dividual note  for  the  indebtedness  to  Wilker- 
son ;  that  he  would  give  to  Medler  his  note 
for  the  amount,  securing  the  payment  of 
the  same  by  a  bill  of  sale  of  his  library; 
and  that  Medler  could  indorse  his  note  to 
Wilkerson,  as  collateral  security  for  the  pay- 
ment of  Medler's  note.  Wilkerson  agreed  to 
the  arrangement,  conditioned  upon  Childers' 
delivering  possession  of  the  library  to  Med- 
ler, under  the  bill  of  sale,  and  Medler's  in- 
dorsing over  to  Wilkerson  the  bill  of  sale. 
The  arrangement  was  carried  out  as  agreed, 
except  the  bill  of  sale  was  not  assigned  to 
Wilkerson,  but  was  delivered  to  him,  but, 
at  the  request  of  Childers,  Wilkerson  re- 
turned the  bill  of  sale  to  Medler,  so  that  ho 
would  have  It  in  his  possession  in  case  a 
levy  should  be  made  upon  the  library,  under 
an  execution,  to  show  to  the  officers.  Chil- 
ders made  some  payments  upon  his  note  to 
Wilkerson,  which  were  credited  upon  the 
note;  he  also  executed  two  promissory  notes 
to  Wilkerson,  in  payment  of  Installments 
of  intei'est  upon  his  note,  the  principal  of 
which  was  credited,  at  his  request,  upon  tbe 
note,  signed  by  him  and  held  by  Wilkerson 
as  collateral  security.  The  note  was  due  one 
year  from  October  26,  1901.  Mr.  Childers 
died  on  the  3d  of  March,  1908,  testate,  and 
his  wife,  the  appellant,  was  appointed  execu- 
trix of  his  will  and  duly  qualified.  It  ap- 
pears that  Wilkerson,  within  the  time  re- 
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quired  by  law,  filed  tbe  note  as  a  claim 
against  bis  estate,  and  It  was  duly  allowed 
by  the  probate  court  No  inyments  bad  been 
made  upon  the  Medler  note,  except  some 
Interest  appears  to  have  been  credited  upon 
this  note  In  October,  1902.  Medler  instituted 
this  action  for  an  accounting  upon  the 
amount  owing  by  Chllders,  upon  the  Indebt- 
edness for  which  he  executed  bis  note,  and 
to  have  the  bill  of  sale  decreed  to  be  a  mort- 
gage, and  foreclosed,  and  the  property  sold 
and  the  proceeds  applied  upon  the  Indebted- 
ness. Later  Wilkerson  intervened,  adopted 
as  his  own  tbe  allegations  of  the  complaint 
filed  by  Medler,  and  asked  for  tbe  same 
relief.  To  the  complaint  and  Interrening 
complaint,  a  general  denial  was  filed  by  the 
executrix.  By  demurrer  the  executrix  at- 
tempted to  raise  the  question  of  the  statute 
of  limitations,  claiming  that  the  note  execut- 
ed by  Medler  was  barred  by  the  statute  and 
tliat  because  of  such  fact  Wilkerson  could 
not  enforce  the  payment  of  the  collateral 
note  signed  by  Chllders.  Tbe  demurrer  was 
OTerruled,  evidence  heard,  which  fully  sup- 
ported the  above  facts,  and  a  decree  was  en- 
tered by  tbe  court  decreeing  tbe  bill  of  sale 
to  be  an  equitable  mortgage,  foreclosing  it, 
and  directing  that  the  property  be  sold  for  the 
satisfaction  of  the  note  signed  by  Chllders. 
From  the  Judgment  this  appeal  is  prosecuted. 

E.  W.  Dobson,  of  Albuquerque,  for  appel- 
lant Edward  A.  Mann  and  T.  N.  Wilkerson, 
botb  of  Albuquerque,  for  appellees. 

ROBERTS,  a  J.  (after  staUng  tbe  facts 
as  above).  In  her  brief,  appellant  discussed 
four  propositions  upon  which  she  relies  for 
a  reversal  of  the  Judgment  Other  questions 
are  raised  by  the  assignment  of  errors,  but, 
as  they  are  not  discussed  in  tbe  brief,  they 
will  be  deemed  to  have  been  waived. 

[1]  The  first  contention  relied  upon  is  that 
the  statute  of  limitations  barred  the  action 
on  the  note  executed  by  Medler,  and  there- 
fore, the  Chllders  note  being  collateral  se- 
curity for  the  payment  of  that  note,  payment 
thereof  could  not  be  enforced.  Admitting 
that  appellant's  construction  of  tbe  relation 
of  the  parties  is  sound,  which  under  the  facts 
need  not  be  determined,  still  there  is  no 
merit  in  the  position  taken.  The  holder  of 
collateral  paper  may  sue  and  recover  upon 
It  of  the  maker,  without  regard  to  any  de- 
fenses which  the  pledgor  has  upon  the  debt 
for  which  the  paper  was  pledged  as  security, 
unless  the  maker  is  deprived  of  some  equi- 
table defense  which  he  might  have  against 
the  payee.  Jones  on  Collateral  Security  (3d 
Ed.)  I  671.  This  being  a  true  statement  of 
the  rule,  it  necessarily  follows  that  Chllders, 
or  bis  representative,  having  set  forth  no  de- 
fense against  the  note  executed  by  him,  and 
claiming  none,  is  not  in  a  position  to  inter- 
pose tfie  statute  of  limitation  as  to'  the  prin- 
cipal debt,  which  his  note  Is  held  to  secure. 


So  long  as  he  owes  the  debt  represented  by 
the  note,  it  Is  immaterial  to  him  to  whom  he 
makes  payment,  and  he  is  not  called  upon 
to  litigate  and  question  as  to  the  validity 
of  tbe  debt  for  which  the  note  executed  by 
him  was  pledged  as  collateral  security. 

[2]  Appellant's  second  proposition,  as  we 
understand  it  is  that  the  court  erred  in  hold- 
ing that  the  transfer  of  the  note  carried  with 
it  the  mortgage  securing  its  payment  There 
was  evidence  from  which  tbe  court  might 
have  found  that  the  bill  of  sale  was  trans- 
ferred to  Wilkerson  at  the  same  time  that 
the  note  was  indorsed  over.  However,  the 
rule  Is,  as  stated  in  Coolebrooke  on  Collateral 
Securities,  p.  260:  "The  transfer  of  a  nego- 
tiable promissory  note,  by  indorsement  and 
delivery  merely,  where  Indorsed  in  blank  or 
payable  to  bearer,  the  payment  of  which  is 
secured  by  a  mortgage  or  deed  of  trust  car- 
ries with  It,  In  equity,  the  mortgage  or  deed 
of  trust  securities.  Tbe  indorsee  of  tbe 
promissory  note  is  entitled  to  tbe  benefits- 
of  such  mortgage,  whether  an  assignment  of 
tbe  same  is  made  or  not"  Daniels,  in  his 
work  on  Negotiable  Instruments  (volume  1, 
p.  558),  says:  "The  assignment  of  any  par- 
ticular claim  is  considered  an  equitable  as- 
signment of  all  securities  held  by  the  as- 
signor to  assure  It"  See,  also,  Jones  on 
(Chattel  Mortgages,  p.  449.  So  that  even 
though  it  be  held  that  Medler  did  not  trans- 
fer the  bin  of  sale  to  Wilkerson,  under  tbe 
rule  above  stated,  Wilkerson  was  entitled 
to  the  benefit  of  all  the  securities  held  by 
Medler  to  assure  the  payment  of  the  note. 

[3]  Tbe  third  point  discussed  is  that  there 
were  Joined  in  tbe  complaint  inconiiistent 
causes  of  action.  However,  no  advantage 
was  sought  to  be  taken,  in  the  lower  court 
of  such  fact  If  it  existed,  and  it  is  too  late 
to  raise  it  for  tbe  first  time  on  appeaL 

It  is  lastly  urged  that  the  decree  rendered 
in  tbe  lower  court  is  Inconsistent;  but  ap- 
pellant has  failed  to  point  out  in  his  brief 
any  injury  suffered  by  reason  of  such  incon- 
sistence, if  it  exists. 

Finding  no  error  in  the  record  warranting 
a  reversal,  the  Judgment  of  the  lower  court 
la  affirmed,  and  It  is  so  ordered. 

HANNA  and  PARKER,  33.,  Concur. 


0.T  N.  M.  4M> 
STATE  T.  LUCERO. 

(Supreme  Court  of  New  Mexico.     March  4> 

1913.    Rehearing  Denied  April  16, 

1913.) 

fByaalut  ly  the  Court.) 
1.  Labcknt  (§  32*)— Indictmknt— Owna- 

SHIP. 

The  ownership  of  an  animal,  alleged  to 
have  been  stolen,  may  be  laid  either  in  the  tnie 
owner  or  the  person  in  lawful  poBsession  of 
the  animal,  as  bailee  or  special  owner. 

[Ed.    Note.— For   other   cases,    see   Larceny, 
Cent  Dig.  {{  81-92,  09;  Dec.  iJig.  §  32.*] 
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2.  Larceny  (8  31*)  —  Indictment  —  Aixega- 

TioN  OF  Value. 

Where,  under  a  larceny  statute,  Taloe  of 
the  thing  or  article  stolen  is  not  made  material, 
it  need  not  be  alleged,  and,  if  averred,  it  need 
not  be  proved. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  §§  7&-80;    Dec.  Dig.  |  31.*] 

8.  Cbimiwal  Law  (|  956»)  —  New  Tbial  — 
Misconduct  of  Jubob— Affidavit. 

An  affidavit,  in  support  of  a  motion  for  a 
new  trial  on  the  ground  of  misconduct  of  a 
juror,  should  clearly  identify  the  juror  guilty 
of  the  alleged  misconduct,  and  should  clearly 
specify  the  facts  alleged  to  constitute  such  mis- 
conduct 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fS  2373-2391;  Dec.  Dig.  § 
956.*] 

4.  Cbiminal  Law   (J  1159*)— Appeal  — Re- 
view—Evidence. 

Where  there  is  substantial  evidence  sup- 
porting the  verdict,  the  Supreme  Court  will  not 
undertake  to  weigh  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  3074-3083;  Dec.  Dig.  f 
H59.*] 

5.  Cbiminal  Law  (|  1056*) —Appeal  — Re- 
view OF  INSTBUCTION. 

The  correctness  of  an  instruction  given  by 
the  trial  court  will  not  be  reviewed  by  the  Su- 
preme Court  unless  exceptions  are  saved  and 
an  opportunity  given  the  trial  court  to  correct 
the  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2668-2670;  Dec.  Dig.  { 
1056.*] 

Appeal  from  District  Court,  Guadalnpe 
County;    D.  J.  Leahy,  Judge. 

Liborio  Lucero  was  convicted  of  larceny, 
and  appeals.    Affirmed. 

M.  R.  Baker,  of  Santa  F6,  for  appellant 
F.  W.  Clancy,  Atty.  Gen.,  for  the  State. 

ROBERTS,  C.  J.  Appellant  was  indicted 
by  the  grand  Jury  of  Guadalupe  county  for 
larceny  of  one  head  of  neat  cattle  of  the 
value  of  $25,  was  tried  before  a  Jury  in  the 
district  court  of  that  county,  adjudged  to  be 
guilty,  and  sentenced  by  the  court  to  impris- 
onment in  the  state  penitentiary  for  not  less 
than  two  years  nor  more  than  four  years. 
EVom  such  judgment,  this  appeal  is  prose- 
cuted. 

[1]  The  first  ground  relied  upon  for  rever- 
sal is  that  there  is  a  fatal  variance  between 
the  allegation  in  the  indictment  and  the 
proof  as  to  the  ownership  of  the  animal.  The 
Indictment  charged  that  the  appellant  unlaw- 
fully and  feloniously  did  take,  steal,  and 
knowingly  drive  away  one  head  of  neat  cat- 
tle of  the  value  of  $26  of  the  property  of 
Victoriano  Tafoya,  and  It  develoi)ed  upon 
the  trial  of  the  case  that  the  animal  in  ques- 
tion bad  been  given  to  the  wife  of  Tafoya 
by  her  mother.  It  further  appeared,  how- 
ever, that  Victoriano  Tafoya,  at  the  time 
the  animal  was  stolen,  had  the  lawful  posses- 
sion of  the  same,  as  bailee  or  special  owner. 
This  being  true,  the  ownership  of  the  ani- 


mal, at  the  option  of  the  pleader,  could  have 
been  laid  either  in  Victoriano  Tafoya  or  In 
his  wife.  See  2  Bishop's  Criminal  Procedure 
(4th  Ed.)  S   721. 

[2]  The  second  proposition  urged  as  error 
is  that  there  was  no  proof  of  the  value  of  the 
animal.  Under  the  statute  upon  which  tb« 
indictment  was  predicated,  value  is  not  ma- 
terial. It  is  not  mentioned  in  the  statute. 
In  Bishop's  Criminal  Proc.  {  713,  the  rule 
is  stated  as  follows:  "In  statutory  horse 
stealing  and  other  like  larcraiies  of  specific 
things,  where  the  punishment  in  no  degree 
depends  on  the  value,  it  need  not  be  averred ; 
or,  if  averred,  it  need  not  be  proved."  See, 
also,  Davis  v.  State,  40  Tex.  134. 

[3]  The  third  contention  is  that  there  was 
misconduct  on  the  part  of  one  of  the  jurors, 
prejudicial  to  the  rights  of  the  defendant 
In  the  affidavit  filed,  in  support  of  the  motion 
for  a  new  trial,  and  in  such  motion,  the  name 
of  the  juror,  whose  conduct  is  said  to  have 
been  prejudicial,  is  not  given;  nor  is  the 
name  of  the  party  cognizant  of  the  same 
disclosed.  This  was  clearly  insufilclent. 
People  v.  Williams,  24  Cal.  31;  Achay  r. 
State,  64  Ind.  56. 

It  is  next  urged  that  the  evidence  fails 
to  sustain  the  verdict  We  have  carefully 
gone  over  the  record  and  find  sufficient  evi- 
dence which,  if  tme,  would  sustain  the  ver- 
dict The  Jury  evidently  believed  It  to  be  true 
and  were  satisfied  therefrom,  to  the  required 
degree,  that  the  defendant  stole  the  cow  in 
question.  The  defendant  testified  in  the  case, 
but  the  Jury,  as  it  had  a  right  to  do,  evident- 
ly concluded  that  his  version  of  the  affair 
was  not  true. 

[4]  This  court  cannot  be  called  upon  to 
exercise  the  functions  of  Jury.  Territory  v. 
O'Donnell,  4  N.  M.  (Gild.)  196,  12  Pac.  743 ; 
Territory  v.  Maxwell,  2  N.  M.  250;  Cun- 
ningham T.  Springer,  13  N.  M.  259,  82  Paa 
232. 

[6]  The  fifth  question  raised  is  as  to  the 
correctness  of  the  instruction  No.  14,  given 
to  the  jury  by  the  court  of  its  own  motion, 
to  the  effect  that  It  was  proper  for  the  jury 
to  consider  the  character  of  the  accused. 
The  record  before  us  nowhere  discloses  that 
this  was  excepted  to,  and  it  Is  well  settled 
in  this  state  that  the  correctness  of  instruc- 
tions given  by  the  trial  court  will  not  be  re- 
viewed by  this  court,  unless  exceptions  are 
saved  and  an  opportunity  j^ven  the  trial 
court  to  correct  the  error.  The  New  Mexico 
cases  sustaining  this  proposition  are  set  out 
in  the  case  of  United  States  v.  Cook,  15  N. 
M.  124,  103  Paa  305,  and  need  not  be  cited 
here. 

Finding  no  error  In  the  record  the  Judg- 
ment of  the  lower  court  is  affirmed,  and  it  is 
so  ordered. 

EANNA  and  PARKER,  JJ.,  concur. 
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OT  N.  M.  tan 

CANAVAN  T.  CANAVAN  et  aL 

(Supreme  Court  of  New  Mexico.    March  8, 
1913.) 

(Syllahut  by  th«  Court.) 

X  Appbai  akd  Ebbob  (|  888*)  —  Plbadiho 

(J  237*)— Amendmbni. 

Where  a  material,  even  jurisdictional,  fact, 
omitted  from  the  complaint,  is  as  fully  litigat- 
ed, vitbont  objection,  as  if  said  fact  had  been 
pat  in  issue  by  the  pleadings,  it  is  the  duty  of 
the  trial  court  and  of  this  court  on  appeal  to 
amend  the  complaint  in  aid  of  the  judgment  so 
as  to  allege  the  omitted  fact. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Elrror,  Cent  Dig.  ({  8617-3619;  Dea  Dig.  { 
888;*  Heading,  Cent  Dig.  §i  603-619;  Dec 
Dig.  {  237.*] 

2.  CoKTEiiPT  (S  66*)— Appeal  and  Ebbob— 

Judgment  afteb  Decree. 

A  judgment  in  a  contempt  proceeding,  orig- 
inating subsequent  to  the  nnai  decree,  is  not 
reviewable  upon  appeal  from  such  final  decree. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  {{  213-215,  223-237;  Dec  Dig.  i 
66.*} 

(Additional  Syllabu*  ly  EUtorial  Staff.)  • 

8.   DiVOBCr  (i  179»)— APPKAJC— FUNDAMENTAI, 

Ebbob— Pbesentation    fob    Review— Com- 
plaint. 

An  objection  that  the  complaint  in  a  di- 
vorce suit  fails  to  state  that  the  plaintiff  haa 
resided  in  the  state  the  required  length  of  time 
presents  fundamental  error  and  must  be  re- 
viewed, though  presented  for  the  first  time  in 
appellant's  brief. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  i  665;   Dec.  Dig,  §  179.*] 

Appeal  from  District  Court,  McKlnley 
County;   H.  W.  Raynolds,  Judge. 

Action  by  Kate  Canavan  against  Stepben 
Canaran  and  otiiers.  From  decree  for  plain- 
tiff, defendants  appeal    Alilrmed. 

■.  W.  Dobson,  of  Albuquerque,  Charles 
Bpiess,  of  East  Las  Vegas,  and  Mann  &  Ven- 
able,  of  Albuquerque,  for  appellants.  A.  T. 
Hannett,  of  Gallup,  and  Vl^l  &  Jamison,  of 
Albuquerque,  for  appellee. 

PARKER,  J.  This  Is  an  appeal  from  a 
flnal  decree  for  divorce  and  awarding  Judg- 
ment to  the  appellee  for  a  sum  of  money  as 
her  just  eAiare  of  the  community  estate  of 
the  parties,  and  ordering  execution.  Appel- 
lant does  not  complain  of  the  Justness  of  the 
decree  except  to  say  that  it  was  not  justified 
by  the  evidence.  A  reading  of  the  record 
shows  no  merit  in  the  suggestion. 

[1]  1.  Appellant,  however,  questions  the 
decree  on  the  ground  of  want  of  JurlsdlctloB 
of  the  subject-matter.  The  proposition  is 
founded  on  the  fact  that  the  complaint  fails 
to  allege  residence  of  the  appellee,  plaintiff 
below,  for  one  year  next  prior  to  the  filing 
ct  the  complaint,  which  residence  is  required 
by  the  Act  of  Congress  of  May  25,  1896,  c. 
241,  29  Stat  136,  2  Fed.  Stat.  Ann.  838,  and 
section  1432,  C.  L.  N.  M.  1897.  It  appears 
from  the  evidence  in  the  case  that  the  par- 
ties, ever  since  their  marriage,  with  on^  ex- 
ception for  a  short  time,  have  lived  in  Gal- 


lup, In  the  county  of  McKlnley,  In  this  state, 
and  that  appellee  had  Uvea  continuously  in 
the  same  house  In  Gallup  where  she  lived, 
when  she  testified  in  the  case,  for  nine  years 
prior  to  the  time  she  testified.  Appellant 
expressly  admits  in  his  testimony  the  requir- 
ed residence  of  the  wife.  No  objection  to  the 
complaint  was  Interposed  in  the  court  below 
on  this  ground,  and  no  motion  in  arrest  of 
the  judgment  was  interposed. 

We  have,  then,  a  case  where  the  complaint 
in  a  divorce  case  is  defective  In  failing  to 
allege  a  material  fact,  which  In  truth  exists 
and  is  undisputed,  but  where  the  defendant 
falls  to  object  to  the  same  In  the  court  be- 
low and  presents  the  proposition  here  for 
the  first  time.  Under  such  circumstances,  is 
the  objection  available?  It  may  be  stated 
preliminarily  that  such  an  objection  does 
not  meet  with  favor  In  any  appellate  court 
To  consider  the  same  antagonizes  the  rule 
requiring  all  questions  to  be  submitted  to  the 
trial  court  and  to  be  decided  by  It  before 
they  will  be  considered  on  appeal  And, 
speaking  broadly,  it  presents  a  case  where  a 
litigant  has  litigated  with  his  antagonist 
every  fact  material  or  relevant  to  the  cause 
of  action,  and,  having  failed,  he  now  seeks  by 
the  mere  forms  of  law  to  defeat  his  antag- 
onist and  deprive  her  of  the  result  of  the 
lltigaUon. 

[S]  But  the  objection  Is  of  such  nature  that 
this  court  must  notice  It,  notwithstanding 
there  is  no  aselgnment  of  error  presenting 
It,  and  it  Is  mentioned  for  the  first  time  in 
the  briefs  of  counsel.  This  Is  so  for  the 
reason  that  the  fact  omitted  from  the  plead- 
ings, vlE.,  reeddence  of  plaintiff  in  the  state 
the  required  length  of  time  prior  to  bringing 
her  action  is  a  fundamental  fact  which  lies 
at  the  foundation  of  the  right  to  institute 
and  maintain  the  action,  and  is.  In  a  sense  at 
least,  jurisdictional.  The  fact  of  residence 
is  not  strictly  a  part  of  the  cause  of  action 
between  the  parties  for  divorce.  It  bears  no 
relation  to  the  fact  of  marriage  or  to  the 
facts  authorizing  its  dissolution.  It  is  an 
arbitrary  provision  of  law,  founded  upon  wise 
considerations  of  public  policy,  which  requires 
residence  of  the  plaintiff  for  a  given  time 
before  right  of  action  arises.  But  whether 
classed  as  a  part  of  the  cause  of  action,  or 
a  fact  giving  rise  to  the  right  of  action,  it 
Is  equally  important,  and  the  question  must 
be  considered. 

It  1b  to  be  admitted,  without  argument,  that 
the  objection  that  a  complaint  falls  to  state 
facts  sutUdent  to  constitute  a  cause  of  action 
may  be  successfully  interposed  at  any  stage 
ot  the  proceedings,  and  may  be  so  Interposed 
for  the  first  time  in  an  appellate  court  2 
Cyc  680;  Nichols  v.  Board  of  Co.  Com.,  13 
Wyo.  1,  76  Pac.  681,  3  Ann.  Cas.  543,  and 
note.  This  is  necessarily  so  because  parties, 
while  they  may  submit  their  persons  to  the 
Jurisdiction  of  the  court,  can  by  no  act 
of  theirs  confer  upon  the  court  jurisdiction 
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of  the  subject-matter.  Ordinarily  the  sub- 
ject-matter of  a  cause  of  action  Is  determined 
exclusively  by  the  complaint,  which  enumer- 
ates and  states  all  of  Us  different  elements. 
If  a  material  element  Is  omitted,  no  legal 
cause  of  action  is  stated,  and  no  Jurisdiction 
to  render  a  Judgment  arises.  A  direct  at- 
tack upon  the  Judgment,  therefore,  must  or- 
dinarily be  successful.  But  the  omitted  ele- 
ment of  the  cause  of  action  may  be  brought 
Into  the  record  otherwise  than  by  the  com- 
plaint. In  the  case  at  bar,  the  omitted  ele- 
ment, viz.,  the  required  residence  of  the 
plaintiff,  was  brought  Into  the  record  by  the 
proofs  in  the  case,  which  are  undisputed,  and 
the  fact  is  admitted  by  the  defendant  him- 
self. The  proofs  are  before  us  as  a  part  of 
the  record,  from  which  we  have  a  right  to 
find,  and  we  do  find,  that  the  required  resi- 
dence prior  to  the  institution  of  the  action 
existed.  The  vicious  consequences  of  the 
general  doctrine  Just  stated  have  led  to  the 
formulation  of  various  rules,  both  statutory 
and  of  decision,  calculated  to  curtail  its  ef- 
fect. Thus  the  doctrine  of  "express  alder" 
(1.  e.,  where  the  omitted  fact  Is  supplied  by 
the  pleading  of  the  opposite  party)  was  known 
to  the  common  law.  1  Chittys  Pldgs.  671. 
So  the  doctrine  of  aider  by  verdict  to  the  ef- 
fect that  a  fact,  though  of  substance,  if  it 
be  such  that,  without  proving  it,  plaintiff 
could  not  have  a  verdict,  will  be  supplied  by 
the  verdict,  although  not  alleged.  Tldd,  Pr. 
910.  "So  when  the  omitted  fact  is  admitted 
in  the  evidence  on  an  argument  by  the  oppos- 
ing party,  he  cannot  complain  of  the  defect 
in  the  appellate  court"  Bang  v.  McAvoy,  52 
App.  Div.  501,  65  N.  Y.  Supp.  467;  Town  of 
Schaghtlcoke  v.  Fitchburg  R.  Co.,  53  App. 
Div.  16,  65  N.  Y.  Supp.  498. 

In  all  of  the  Codes  of  Civil  Procedure,  am- 
ple provisions  for  amendment  of  pleadings 
are  made  for  the  purpose  of  avoiding  the 
consequences  of  the  doctrine  above  mentioned, 
and  ours  is  quite  similar  in  language  and 
scope  with  one  exception  to  be  noted.  The 
pertinent  provisions  of  our  Code  are  as  fol- 
lows: 

Section  2685,  C.  L.  1897,  subsec.  39:  "When 
any  of  the  matters  enumerated  in  subsection 
thirty-five  of  this  act,  do  not  appear  upon  the 
f^ce  of  the  complaint,  the  objection  may  be 
taken  by  answer.  If  no  such  objection  be  tak- 
en, either  by  demurrer  or  answer,  the  defend- 
ant shall  be  deemed  to  have  waived  the  same, 
excepting  only  the  objection  to  the  jurisdiction 
of  the  court  over  the  subject-matter  of  the 
action,  and  excepting  the  objection  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.'' 

Sub.'iection  82:  "The  court  may,  at  any 
time  before  final  Judgment  in  furtherance  of 
justice,  and  on  sruch  terms  as  may  be  proper, 
amend  any  record,  pleading,  process,  entry, 
return,  or  other  proceeding,  by  adding  or 
striking  out  the  name  of  any  party,  or  by 
correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respect,  or  by  in- 


serting other  allegations,  material  to  the 
case,  or,  when  the  amendment  does  not 
change  substantially  the  claim  or  defense, 
by  conforming  the  pleading  or  proceeding 
to  the  facts  proved." 

Subsection  85 :  "The  court  shall,  in  every 
state  of  the  action,  disregard  any  error  or 
defect  in  the  pleadings  or  proceedings  which 
shall  not  affect  the  substantial  rights  of  the 
adverse  party,  and  no  Judgment  shall  be  re- 
versed or  affected  by  reason  of  such  error 
or  defect." 

Subsection  86:  "After  the  final  Judgment 
rendered  In  any  cause,  the  court  may,  in  fur- 
therance of  justice,  and  on  such  terms  as 
may  be  Just,  amend  in  affirmance  of  such 
judgments,  any  record,  pleading,  process,  en- 
try, return  or  other  proceedings  in  such 
cause,  by  adding  or  striking  out  the  name  of 
a  party  or  a  mistake  in  any  other  respect 
or  by  rectifying  defects  or  imperfections  in 
matters  of  form;  and  such  Judgment  shall 
no(  be  reversed  or  annulled  therefor." 

Subsection  94:  "All  omissions,  imperfec- 
tions, defects  and  variances,  not  being 
against  the  right  and  justice  of  the  matter 
of  the  action,  and  not  altering  the  issue  be- 
tween the  parties  on  the  trial,  shall  be  sup- 
plied and  amended  by  the  court  where  the 
judgment  shall  be  given,  or  by  the  court  into 
which  such  Judgment  shall  be  removed  by 
writ  of  error  or  appeal." 

Subsection  39,  above  quoted,  expressly  ex- 
cepts the  defect  complained  of  here,  and  has 
no  application  to  this  discussion  except  that 
It  shows  that  the  objection  is  available  at 
any  stage  of  the  proceedings.  Subsection 
82  refers  to  amendment  prior  to  Judgment 
Subsection  85  lays  down  the  general  princi- 
ple that  defects  which  do  not  affect  the  sub* 
stantlal  rights  of  the  parties  shall  be  disre- 
garded. Subsection  86  refers  to  amendment 
as  to  matters  of  form,  which  may  be  made 
after  judgment  Subsection  94,  however,  in- 
troduces a  new  feature  into  the  law,  and,  so 
far  as  we  are  advised,  this  section  Is  unique. 
The  Imperative  form  of  expression  is-  used, 
and  it  seems  that  the  duty  is  imposed  upon 
the  court  both  of  original  and  appellate  ju- 
risdiction, and  with  or  without  application 
by  the  parties,  to  supply  and  amend  ail  omis- 
sions, imperfections,  defects,  and  variances 
proper  under  the  restrictions  contained  in 
the  remaining  clauses  of  the  section.  The 
omissions  or  defects  are  not  limited  to  for- 
mal, as  distinguished  from  substantial,  ones, 
but  all  omissions  and  defects  are  included. 
The  only  limitation  on  the  duty  of  the  court 
is  that  the  amendment  shall  not  be  against 
the  right  and  justice  of  the  matter  of  the 
action,  and  shall  not  alter  the  issues  between 
the  parties  on  the  trial.  It  is  readily  seen 
that  in  the  case  at  bar  an  amendment  of  the 
complaint  showing  the  required  residence 
of  the  plaintiff,  would  in  no  manner  antago- 
nize the  restriction  imposed  by  the  section.  It 
would  certainly  not  be  against  the  right  and 
justice  of  the  matter;  nor  would  it  alter  the 
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Issues  which  were  between  the  parties  oa 
the  trlaL  They  Toluntarlly  litigated  the  Is- 
sue of  residence  of  the  plaintiff,  and  they 
both,  and  other  witnesses,  testified  that  the 
fact  existed,  and  there  was  no  evidence  to 
the  contrary. 

It  may  be  admitted  that  In  a  strict  and 
technical  sense  the  fact  of  the  residence  of 
the  plaintiff  was  not  In  Issue;  those  t&cta 
being  determined,  as  a  rule,  by  the  affirm- 
ance of  them  on  one  side,  and  a  denial  of  the 
same  on  the  other  in  the  pleadings.  But,  in 
the  connection  used  in  the  statute,  the  word 
"Issue"  Is  deemed  to  Include  any  fact  liti- 
gated In  the  same  manner,  and  to  the  same 
extent  as  If  It  had  been  affirmed  and  de- 
nied In  the  pleadings.  It  therefore  becomes 
our  duty  to  amend  the  complaint  so  as  to 
allege  the  required  residence  of  the  plaintiff. 
The  actual  amendment,  we  assume,  need  not 
be  made,  but  the  comiMaiut  will  be  treated 
as  amended.  In  this  connection  It  is  to  be 
observed  that  bad  the  parties  failed  to  liti- 
gate the  omitted  fact,  or  if  the  fact  were 
left  in  doubt  by  the  evidence,  or  If  objec- 
tion to  the  proof  of  the  fact  had  been  Inter- 
iwsed,  or  if.  In  any  way,  the  sufficiency  of  the 
complaint  had  been  questioned,  and  the 
plaintiff  had  stlU  elected  to  stand  upon  it, 
a  different  question  would  be  presented. 

We  are  aware  that  in  Missouri,  whence  our 
Code  provisions  came,  it  Is  uniformly  held  in 
divorce  cases  that  a  failure  to  allege  resi- 
dence of  the  plaintiff  for  the  required  statu- 
tory time  is  Jurisdictional  and  requires  a  re- 
versal of  the  case,  Stansbury  v.  Stansbury, 
118  Mo.  App.  427,  »4  S.  W.  566.  In  that 
state,  while  they  have  a  section  like  subsec- 
tion 94,  its  scope  of  application  is  expressly 
limited  to  certain  enumerated  omissions  and 
defects.  The  adoption  of  the  section  of  our 
I^egislature,  without  the  limitation,  would 
seem  to  indicate  an  intention  to  enlarge  the 
scope  of  the  application  of  the  section  be- 
yond that  applied  in  Missouri. 

[2]  2.  The  most  serious  question  in  the 
case  arises  out  of  a  Judgment  committing 
the  api)ellant  to  Jail  for  a  period  of  two 
years  for  having  violated  a  preliminary  in- 
junction Issued  In  the  cause.  The  facts  con- 
cerning the  contempt  proceedings  were  before 
this  court  in  a  liabeas  corpus  proceeding, 
and  the  writ  was  discharged  and  the  peti- 
tioner remanded  for  custody.  See  In  re  Ca- 
navan,  ISO  Pac.  248,  decided  March  28,  1912, 

It  appears  that  the  bill  of  complaint  in 
this  case  was  filed  on  the  3d  day  of  August, 
1910,  and  on  the  same  day  a  preliminary  in- 
junction was  issued  restraining  the  appel- 
lant from  "incumbering,  charging,  selling,  or 
otherwise  disposing  of,  or  from  attempting 
to  Incumber,  charge,  sell  or  otherwise  dispose 
of,  any  of  the  real  or  personal  estate  of  the 
said  Stephen  Canavan,  until  the  further  or- 
der of  the  court."  The  Issues  were  made  up 
l>etween  the  parties,  the  testimony  taken  l>e- 
fore  an  examiner,  and  the  cause  brought  on 
for  final  decree  on  March  9,  1911.    It  ap- 


pears from  an  order  made  on  that  date  that 
the  court  found  that  there  was  reason  to 
believe  that  the  appellant  had  violated  the 
injunction,  and  a  rule  to  show  cause  why  he 
should  not  be  punished  as  for  contempt  was 
issued,  and  the  further  hearing  of  the  cause 
was  continued  until  March  18,  1911.  This 
order  to  show  cause  was  not  personally  serv- 
ed upon  the  defendant;  he  then  being  ab- 
sent from  the  Jurisdiction,  but  was  served 
by  leaving  a  copy  of  the  same  with  a  per- 
son over  the  age  of  15  years,  residing  at  the 
usual  place  of  abode  of  the  appellant.  On 
the  14th  of  June,  1911,  the  appellant  having 
made  no  return  to  the  rule  to  show  cause, 
appellee  filed  a  petition  praying  that  the 
court  take  up  and  dispose  of  the  case  upon 
the  proofs  already  presented;  the  continu- 
ance having  theretofore  been  taken  for  the 
purpose  of  allowing  the  appellant  to  be 
brought  in  with  his  books  and  vouchers  to 
show  what  had  t>ecome  of  the  money  he  was 
known  to  have  received  from  a  sale  of  the 
community  property.  On  June  21,  1911,  the 
final  decree  was  entered  in  favor  of  appellee 
for  absolute  divorce,  the  custody  of  a  minor 
child,  certain  allowances  for  attorney's  fees, 
and  ^20,000  as  her  fair  share  of  the  acquest 
property  of  the  marriage  community,  and 
awarding  execution.  Notliing  further  was 
done  in  the  case  until  February  27,  1912, 
when  an  affidavit  by  one  of  the  counsel  for 
appellee  was  filed,  stating  that  appellant  had 
never  turned  over  to  the  appellee  the  amount 
of  said  Judgment,  and  that  the  appellant  had 
betaken  Mmself  out  of  New  Mexico  for  the 
purpose  of  avoiding  service  of  process  upon 
him,  but  that  he  was  then  temporarily  with- 
in the  Jurisdiction  and  could  I>e  apprehend- 
ed. On  the  same  date  an  order  for  an  at- 
tachment was  issued,  returnable  forthwith, 
which  was  served.  On  the  6th  of  March,  a 
further  affidavit  and  petition  was  filed  by 
the  appellee,  stating  that  the  appellant  had 
never  paid  any  part  of  the  decree,  and  that, 
prior  to  the  entering  of  the  decree,  he  bad 
departed  from  the  Jurisdiction  and  took  with 
lilm  all  of  his  property,  to  the  extent  of 
about  $50,000.  She  prayed  that  the  court 
take  cognizance  of  the  contempt  committed 
by  the  appellant,  and  that  he  might  be  com- 
mitted to  Jail  until  he  paid  over  the  amount 
awarded  to  her  in  the  fiinal  decree. 

On  the  21st  of  May,  1012,  appellant  an- 
swered the  petition,  giving  an  account  of 
himself  from  about  February  8,  1011,  at  va- 
rious parts  of  New  Mexico,  and  at  El  Paso, 
Tex.,  and  Mexico,  and  alleging  that  be  did 
not  have  the  money  with  which  to  pay  the 
decree.  He  further  alleged  that  he  had  com- 
mitted no  act  in  violation  of  the  injunction, 
but,  carefully  or  otherwise,  he  refrained  from 
specifically  denying  that  he  had  taken  the 
proceeds  of  the  estate  out  of  the  Jurisdiction. 
Appellee  moved  for  Judgment  upon  the  pe- 
tition, and  answer  in  the  contempt  proceed- 
ings, and  thereupon  the  court  found  that  the 
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appellant  had  been  guilty  of  contempt  in  dis- 
ixising  of  practically  all  of  his  property  In 
direct  violation  of  tlie  restraining  order  and 
injunction  heretofore  mentioned;  that  lie  bad 
taken  and  carried  away  out  of  New  Mexico 
practically  all  of  his  property  with  the  Intent 
of  violating  the  said  restraining  order,  and 
with  the  intent  of  defrauding  the  Jurisdiction 
of  the  court ;  that  he  had  not  complied  with 
the  final  decree  which  ordered  him  to  turn 
over  to  plaintiff  the  sums  of  money  mentioned, 
although  he  had  adequate  legal  knowledge 
of  said  decree  and  of  the  mandate  of  the 
court.  The  court  thereupon  committed  the 
appellant  to  Jail  in  the  county  of  Bernalillo 
"for  the  period  of  two  years,  or  until  said 
defendant,  Stephen  Canavan,  shall  purge 
himself  of  said  contempt  by  turning  over  to 
the  plaintiff  the  $19,000  which  the  court  de- 
creed to  be  her  fair  share  of  the  acquest 
property,  and  the  $1,500  decreed  to  her  as 
attorney's  fees,  together  with  the  costs  in- 
curred In  this  cause,  or  nntil  the  further 
order  of  the  court" 

The  order  to  show  cause,  issued  prior  to 
the  final  decree,  was  never  acted  upon  in  any 
way  by  the  court,  and  no  return  was  ever 
made  thereto  by  the  appellant  The  coU' 
tempt  proceeding  of  which  the  appellant 
complains  was  begun  on  February  27,  1912, 
by  the  filing  of  an  affidavit  by  the  counsel 
for  appellee,  and  which  was  nearly  eight 
months  subsequent  to  the  final  decree,  and 
resulted  in  a  Judgment  a  month  later. 

It  thus  appears  that  a  contempt  proceed 
Ing  originating  subsequent  to  a  final  decree 
is  sought  to  be  reviewed  in  this  case  upon 
an  appeal  from  the  final  decree.  Appellee 
argues  that  such  a  judgment  is  not  review- 
able in  this  court  at  all,  or  under  any  cir- 
cumstances, and  also  suggests  in  the  brief 
that,  the  Judgment  being  subsequent  to  the 
final  decree  from  which  alone  the  appeal  Is 
taken.  It  certainly  cannot  be  reviewed  upon 
such  appeal.  The  question  is  not  whether 
such  a  judgment  Is  reviewable  at  all,  but 
whether  the  judgment  is  before  ns  for  review 
upon  this  appeal. 

It  may  be  stated  generally,  that,  upon  an 
appeal  from  a  final  decree,  all  interlocutory 
orders  and  decrees  connected  with  it  are 
reviewable.  This  must  be  so  because,  while 
not  in  form,  they  are  in  effect  carried  for- 
ward and  become  a  part  of  the  final  deter- 
mination. But  orders  made  subsequent  to 
the  final  decree  bear  no  relation  to  the  de> 
termination  of  the  court  therein,  and  are  in 
no  sense  Involved  in  the  consideration  of  the 
correctness  of  the  judgment  The  question, 
on  appeal  from  a  decree,  is  whether  the  de- 
cree is  correct  or  erroneous  ander  the  cir- 
cumstances shown  by  the  record.  We  know 
of  no  principle  nor  authority  to  the  contrary, 
and  counsel  have  dted  none.  In  the  case 
at  bar  the  appellant  was  committed  for  the 
contempt  many  months  after  the  court  had 
deteriulned  and  fixed  all  of  the  rights  of  th« 


parties  by  the  decree;  and  even  were  it  true 
that  the  contempt  proceeding  was  pending 
prior  to  the  final  decree,  as  seems  to  be  ar- 
gued by  appellee,  it  culminated  long  after- 
ward, was  collateral  to  it  and  bore  no  rela- 
tion to  the  findings  and  conclusions  of  the 
court  in  the  decree.  It  was  more  in  the  na- 
ture of  an  execution  to  enforce  the  decree 
than  otherwise.  It  thus  appears  that  the 
contempt  Judgment  is  not  reviewable  on  this 
appeal.  8  Cy&  229 ;  Kellogg  v.  Hamilton,  43 
Mich.  269,  6  N.  W.  316;  Latimer  v.  Morrain, 
43  Wis.  lOT;  Morris  v.  Nllee,  67  Wis.  341. 
30  N.  W.  353 ;  Chouquette  v.  McCarthy  (Tex. 
av.  App.)  56  S.  W.  957;  Aultman  &  Co.  t. 
Becker,  10  S.  D.  68,  71  N.  W.  753 ;  Dledrlchs 
V.  Stronach,  9  Wis.  548;  Clay  v.  Waters, 
178  Fed.  385,  101  C  O.  A.  645,  21  Ann.  Caa. 
897;  Bank  t.  Larson,  80  Wis.  469,  60  N. 
W.  499. 

In  the  case  of  Worden  v.  Searls,  121  U.  8. 
14,  7  Sup.  Ct  814,  30  L.  Ed.  853,  the  dis- 
tinction above  pointed  out  Is  made  to  ap- 
pear. The  court  said:  "We  have  jurisdic- 
tion to  review  the  final  decree  In  the  suit, 
and  all  the  Interlocutory  decrees  and  ordera 
These  fines  were  directed  to  be  paid  to  th« 
plaintiff.  We  say  nothing  as  to  the  lawful- 
ness or  propriety  of  this  direction.  But  the 
fines  were,  in  fact,  measured  by  the  damages 
plaintiff  has  sustained  and  the  expenses  he 
had  incurred.  They  were  Incidents  of  his 
claims  in  the  suit"  The  fines  in  that  case 
were  all  imposed  prior  to  the  final  decree 
and  were  awarded  to  the  plaintiff  as  a  part 
of  his  recovery  against  the  defendant  for 
having  infringed  a  patent  They  were  con- 
sequently necessarily  involved  in  determining 
the  rights  of  the  parties  as  fixed  in  the  decree. 

In  the  case  of  Gompers  r.  Buck  Stove  ,& 
Range  Co.,  221  D.  S.  418,  31  Sup.  Ct  492, 
55  U  Ed.  797,  34  U  B.  A.  (N.  S.)  874,  the 
Supreme  Court  of  the  United  States  enter- 
tained an  appeal  taken  directly  from  the 
judgment  in  contempt,  committing  the  par- 
ties to  a  term  of  Imprisonment  The  judg- 
ment was  reversed  upon  tlie  ground  that  It 
was  really  a  criminal  contempt  which  it 
sought  to  punish  in  a  civil  proceeding;  and, 
the  rights  of  the  defendants  having  in  vari- 
ous ways  tteen  invaded  on  the  trial,  the  Judg- 
ment could  not  be  allowed  to  stand. 

In  Clay  ▼.  Waters,  supra,  the  court  says: 
"A  judgment  against  the  party  to  a  suit  in 
equity  for  a  civil  contempt,  committed  there- 
in before  final  decree,  is  reviewable  by  ap- 
peal from  the  decree  only.  •  •  •  A  judg- 
ment against  a  party  in  a  suit  In  equity  for 
a  dvll  contempt  committed  after  the  decree, 
la   reviewable  by  appeal." 

These  expressions  would  seem  to  Indicate 
that  the  court  held  tliat  the  time  when  tbe 
contempt  Is  committed  Is  determinative  of 
the  question  as  to  whether  the  Judgment 
can  be  reviewed  on  appeal  from  the  fiual  de- 
cree, or  whether  it  must  be  reviewed  on  tbe 
direct  appeal  from  the  judgment  IteeU. 
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examination  of  the  atrt&orltlcs  ctted  In-  sup- 
port of  these  two  propositions,  however, 
would  Indicate  that  the  time  when  the  pro- 
ceeding and  Judgment  In  contempt  occur  is 
determinative  of  the  form  of  proceeding  for 
review  of  the  Judgment  We  so  Interpret  the 
decision.  It  la  not  Inappropriate  to  say,  in 
tWs  connection,  that  we  know  of  no  reason 
why  judgments  In  contempt  should  not  be 
reviewable  the  same  as  any  other  Judgment. 
They  often,  and  in  fact  usually,  Involve  some 
of  the  highest  rigiits  of  the  citizen.  Our 
conclusion  in  tlils  case  is  therefore  not  con- 
trolled in  any  degree  by  desire  to  curtail 
the  right  of  review  in  such  cases. 

The  Judgment  In  contempt  not  being  be- 
fore us,  and  finding  no  prror  In  the  decree 
in  the  case,  the  jiidgnient  of  the  lower  court 
will  be  affirmed,  and,  it  is  so  ordered. 

ROBERTS,  C.  J.,  and  HANNA,  X,  concur. 


(17  N.M.  MS) 

STATE  ▼.  GRANADO. 

(Supreme  Court  of  New  Mexico.    Match  20, 
1013.) 

(SvHaliut  iti  *^e  Court.) 

1.  HouiciDB  (§  253*)— MuBOEB— Evidence. 

Evidence  reviewed,  and  held  to  warrant  a 
verdict  of  murder  in  the  first  degree^ 

[Ed.  Note. — For  other  cases;  see  Homicide, 
Cent  Dig.  {§  523-532;   Dec.  Dig.  {  253.*] 

2.  Homicide  (|  808*)— iNSTBucnons. 

Where,  in  the  trial  of  a  person  (barged 
with  murder  in  the  first  degree,  there  are  no 
facts  or  circumstances  in  evidence  tending  to 
reduce  the  ofTense  to  murder  in  the  second  de- 
gree, but  such  facts  and  cireamstances  all  show 
that  the  crime  was  in  the  first  degree,  the 
court  is  not  required  or  authorized  to  instruct 
as  to  murder  in  the  aecoud  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {$  642-647;   Dec.  Dig.  I  308.*] 

Appeal  from  District  Cou^  Socorro  Coun- 
ty;   Merritt  C.   Mechem,   Judge.  , 

Francisco  Granado  was  convicted  of  mur- 
der,  and  appeals.     Affirmed. 

J.  A.  Lowe,  of  Socorro,  for  appellant 
Frank  W.  Clancy,  Atty.  Gen.,  for  the  State. 

ROBERTS,  0.  J.  •  The  defendant  was  tried 
hy  a  Jury,  In  the  district  court  of  Socorro 
county,  for  the  crime  of  murder,  adjudged  to 
be  guilty  of  murder  in  the  first  degree,  and 
by  the  court  duly  sentenced  to  death.  From 
the  Judgment  an  appeal  was  prosecuted  to 
this  court,  a  transcript  of  record  filed  as  re- 
quired by  law,  but  no  brief  was  filed  on  be- 
half of  api>ellant.  Had  the  case  not  been  of 
such  a  grave  character,  we  would  have  af- 
firmed the  same  because  of  such  default,  but, 
In  view  of  the  gravity  of  the  punishment 
we  decided  to  carefully  review  the  record 
and  evidence  {a.nd  ascertain  whether  or  not 
error  had  Intervened  by  which  defendant 
had  been  deprived  of  any  of  his  legal  rights. 

The  undisputed  facts  disclosed  by  the  rec- 


ord a're;  In  substance,  as  follows:  About  7 :30 
o'clock  on  the  evening  of  the  19th  day  of 
February,  1912,  the  defendant,  in  company 
with  one  Juan  Taranga,  entered  the  store  of 
the  Mogollon  Mercantile  Company,  at  Mo- 
gollon,  Socorro  county,  N.  M.,  armed  with 
Winchester  rifles,  and  demanded  that  'Wil- 
liam S.  Clark  (for  the  killing  of  whom  the 
defendant  was  prosecuted),  Eugene  P.  Burns, 
and  Freeman,  the  manager  of  the  store, 
should  throw  up  their  hands  and  deliver  to 
them  the  money  in  the  store.  Freeman  and 
Clark  started  toward  the  defendant  and  Ta- 
ranga, ordering  them  out  of  the  store,  nei- 
ther Freeman  nor  Ciark  being  armed;  there- 
upon Taranga  shot  and  killed  Freeman,  and 
the  defendant  shot  Clark,  who  died  almost 
instantly.  The  rifles  were  then  leveled  at 
Bums,  and  he  was  compelled  to  open  the 
safe  In  the  office,  from  which  the  defendant 
and  Taranga  took  $3,710  and  made  their  es- 
cape. It  further  appears  from  the  evidence 
that  it  had  been  the  custom  of  the  Mogollon 
Mercantile  Company  to  pay  Its  employes,  of 
whom  it  had  quite  a  number,  on  the  20th 
day  of  the  month,  the  money  for  which  was 
sent  in  by  the  banks  usually  on  the  ISth  or 
19th,  and  that  the  defendant  was  familiar 
with  Such  custom  and  knew  the  company 
had,  at  the  time  of  the  robbery,  the  money 
for  the  pay  roll  in  the  office  safe. 

After  securing  the  money  from  the  safe, 
the  defendant  and  Taranga  kept  the  witness 
Burns  covered  with  their  rifles  and  backed 
out  of  the  store  and  fled.  They  were  follow- 
ed by  the  sherift  and  a  deputy,  and  within 
two  or  three  days  were  located  in  a  house 
some  50  or  100  miles  from  the  scene  of  the 
crime.  After  locating  them,  the  sheriff  sent 
his  deputy  some  200  or  300  yards  to  get  addi- 
tional help,  and  was  watching  the  house  In 
company  with  a  farmer,  who  had  accom- 
panied the  sheriff  and  his  deputy,  from  the 
adjoiniug  house.  Suddenly  the  two  bandits 
sprang  from  the  door  of  the  house  and  open- 
ed flre  on  the  sheriff  and  bis  companion.  In 
the  battle  which  ensued  Taranga  was  killed 
and  the  defendant  retreated  inside  the  house, 
and  was  later  persuaded  to  surrender.  Up- 
on searching  Taranga  something  over  $2,000 
was  found  on  his  person,  and  the  remainder 
of  the  booty  was  found  on  the  person  of  the 
defendant  and  secreted  in  the  house  where 
they  bad  taken  refuge.  All  the  above  factH 
were  fully  established  by  the  evidence,  ami 
upon  no  proposition  material  to  the  estab- 
lishment of  the  guilt  of  the  defendant  was 
there  left  the  slightest  doubt  The  defend- 
ant did  not  testify,  and  the  only  evidence 
offered  on  his  behalf  was  the  testimony  of 
two  witnesses  to  the  effect  that  he  had,  be- 
fore the  commission  of.  the  crime,  been  a 
hard-working,  industrious  man.  This  fact, 
however,  would  not  excuse  or  exculpate  the 
crime  or  save  the  defendant  from  the  pun- 
ishment prescribed  by  the  law. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dao.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Bep'r  Indexes 
131P.-32 
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[t]  From  the  carefnl  examlnatloll,  wblch 
we  felt  compelled  to  make  of  the  evidence  In 
the  record,  in  view  of  the  gravity  of  the 
penalty,  and  defendant's  lack  of  legal  assist- 
ance In  this  court,  we  are  satisfied  that  the 
evidence  fully  Justified  the  verdict;  indeed, 
no  other  verdict  could  have  been  returned 
by  the  Jurors  without  violating  their  oaths. 

We  find  no  error  in  the  record  prejudicial 
to  the  rights  of  the  defendant  Seldom  has 
a  transcript  of  record  been  filed  in  this  court 
which  was  so  free  from  grounds  upon  which 
error  might  be  predicated.  It  appears  that 
the  lower  court  gave  to  the  defendant  the 
benefit  of  every  doubtful  proposition  that 
arose  in  the  case,  and  was  far  more  favor- 
able to  him  in  the  matter  of  excluding  testi- 
mony to  which  objection  was  interposed  than 
required  by  the  law.  In  the  lower  court  a 
motion  for  a  new  trial  was  filed  which  was 
overruled  by  the  court  In  this  motion  two 
specific  grounds  were  assigned,  which  w°e  will 
discuss,  as  these  are  the  propositions  which 
would  doubtless  have  been  argued  in  this 
court 

[2]  The  first  ground  is  that  the  court  erred 
in  failing  to  charge  the  Jury  as  to  murder  in 
the  second  degree.  Under  the  facts,  there 
was  no  error  in  this.  Indeed,  the  court  would 
have  committed  error  had  it  so  instructed. 
There  were  no  facts  or  circumstances  shown 
tending  in  any  degree  to  reduce  the  grade  of 
the  offense.  As  was  said  by  Justice  Laugb- 
lin  in  the  case  of  Sandoval  v.  Territory,  8 
N.  M.  573,  45  Pac.  1125:  "It  is  plain,  there- 
fore, that  this  court  has  held  in  effect,  if  not 
In  direct  words,  that  it  is  the  duty  of  the 
trial  court  to  confine  the  attention  of  the 
Jury  to  the  issues  involved  by  the  evidence, 
and  the  court,  at  its  peril,  must  Instruct  on 
all  the  law  applicable  to  all  the  evidence,  and 
then  confine  the  Jury  to  those  issues  alone." 
It  is  settled  law  in  this  state  that  the  court 
under  an  indictment  charging  murder  in  the 
first  degree,  is  not  required  to  instruct  In  any 
of  the  lower  degrees,  when  there  is  no  evi- 
dence warranting  snch  an  instruction.  All 
murder  which  is  committed  in  the  perpetra- 
tion of,  or  attempt  to  perpetrate,  any  fel- 
ony, is  murder  in  the  first  degree.  Section 
1,  c.  36,  S.  L.  1907.  Certainly  there  could 
be  no  doubt  under  the  facts,  but  that  all  the 
elements  of  the  crime  of  murder  in  the  first 
degree  were  clearly  established. 

The  second  ground  assigned  in  the  motion 
for  new  trial  was  as  follows:  "Because  the 
court  erred  in  admitting  the  testimony  of 
Amos  E.  Green,  Justice  of  the  peace  of  pre- 
cinct No.  1,  Socorro  county,  N.  M.,  as  to  a 
voluntary  statement  made  to  him  by  defend- 
ant at  bis  preliminary  hearing  before  said 
Justice  of  the  peace,  for  the  reason  that 
by  the  testimony  of  the  Justice,  it  plainly 
appears  that  defendant  was  not  properly 
warned  that  bis  said  voluntary  statement 
might  or  would  be  used  against  him  in  his 


trial,  bnt  was  led  to  beIleT«  that  It  might  be 
used  in  his  favor,  and  thereby  said  voluntary 
statement  was  obtained  by  fraud  and  deceit 
as  no  self-serving  declaqp.tion  of  defendant 
could  possibly  have  been  admitted  in  his  fa- 
vor." The  evidence  of  the  Justice  of  the 
peace  discloses  the  want  of  merit  in  this  con- 
tention, and  shows  that  the  defendant  was 
fully  advised  as  to  his  rights  in  the  premises. 

We  quote  the  testimony  of  the  Justice  of 
the  peace:  "Q.  Was  there  any  promises  made 
of  mercy  or  any  inducement  put  up  to  him? 
A.  Not  at  all  that  I  know  of.  Q.  Any  threats 
made?  A.  No,  sir.  Q.  Any  statement  made 
as  to  whatever  he  might  say;  didn't  have  to 
answer  if  he  wanted  to:  that  he  had  a  consti- 
tutional right  not  to  incriminate  himself? 
A.  He  was  advised  to  that  effect  Q.  What 
did  he  say?  A.  When  I  read  the  complaint 
I  told  him  he  didn't  have  to  answer  any 
questions;  any  evidence  would  be  against 
him  or  for  Iiim;  that  it  would  be  brought 
up  before  in  other  hearing;  that  he  could 
make  any  statement  he  felt;  do  it  voluntari- 
ly. Q.  Did  you  tell  him  what  he  said  might 
be  used  against  or  for  him?  A.  It  might  I 
said.  Q.  Go  ahead  and  state  what  he  said. 
A.  When  I  read  the  complaint  to  him  after- 
wards he  pleaded  guilty  to  the  charge  for 
the  kilUng  of  Clark.  He  said,  'Tea,  I  killed 
him.-  Q.  WlUiam  S.  Clark?  A.  He  claimed 
one  of  the  clerks  there;  didn't  know  what 
his  name  was,  only  Clark.  Q.  And  at  the 
time  charged  in  the  complaint  that  was  be- 
fore you  at  the  time?  A.  Tea,  sir."  From 
the  above  it  is  very  apparent  that  the  court 
committed  no  error  in  permitting  this  evi- 
dence to  go  to  the  Jury. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  lower  court  is  a£Brmed,  and  the 
Judgment  and  sentence  of  the  court  shall  be 
executed  on  Friday,  April  25,  1913. 

HANNA  and  PABKEB,  JJ.,  concur. 


(17  N.  M.  ffil) 

TIBTZBIi  v.  TIBTZEU 

(Supreme  Court  of  New  Mexico.    March  4, 
1913.) 

Divorce  (§  186*)— Fiiimhqs— Bkvibw— Ihta- 

LIDITT  OF  DECBEK. 

Where  appellee  asserts  that  the  findings 
were  inadvertently  made  by  the  trial  court 
without  notice  to  his  counsel,  and  that  they  do 
not  correctly  represent  the  actual  facts,  the 
decree,  the  validity  of  which  is  in  doubt  in 
view  of  the  6ndiDgs,  will  be  reversed  and  the 
canse   remanded  for  further  proceedings. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  f  574;  Dec,  Dig.  |  186.*] 

Appeal  from  District  Court  Bernalillo 
County ;  Raynolds,  Judge. 

Action  by  Ella  Haines  Tletzel  against 
George  R.  Tletzel.  From  a  decree  of  dismiss- 
al, plaintiff  appeals.  Beversed  and  remand- 
ed. 


•For  other  cum  see  same  teiilc  and  section  NUUBBR  In  Dec  nig.  *  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexw 
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Thomas  N.  WUkerson,  of  AJbnquerque,  for 
appellant  WUsou  &  Lewis,  of  Albuquerque, 
for  appellee. 

PARKHR,  J.  Tills  is-  an  appeal  from  the 
district  court  of  Bernalillo  county  dismissing 
a  bill  of  complaint  for  divorce.  Tbe  court 
made  findings  of  fact  which  would  seem  to 
present  a  serious  question  as  to  tbe  correct- 
ness of  tbe  decree.  Appellee  claims,  how- 
ever, that  the  findings  were  InadTeHtently 
made  by  the  court  without  notice  to  bis 
counsel,  and  that  they  do  not  correctly  rep- 
resent the  actual  state  of  facts  proved. 

Under  tbe  circumstafices,  tbe  validity  of 
the  decree  being  in  doubt,  we  deem  It  advisa- 
ble to  reverse  the  decree  and  remand  the 
cause,  with  Instructions  to  proceed  further; 
and  It  Is  so  ordered. 

ROBEJRa?S,  a  J.,  and  HANNA,  J,  con- 
cur. 

(17  N.  M.  648) 

GOLDENBERO  v,  LAW.t 

(Supreme  Court  of  New  Mexico.    March  24, 
1913.) 

(Sytta^t  iv  tht  Court.) 

1.  Appxal  and  Buob  (I  1001*)— Vebdioiv- 

EVIDEDCE. 

The  verdict  of  the  jury  will  not  be  dis- 
turbed in  thia  court  where  it  Is  supported  by 
any  substantial  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3922,  3928-3934;  Dec. 
Dig.  |1001.»] 

2.  Appkai.  and  Ebbob  ({{  1026,  1032*)— Pres- 
entation or  Ebbob  —  Prejcdics  —  Evi- 
dence. 

Where  •  party  claims  that  the  lower  court 
permitted  a  witness,  over  objection,  to  answer 
an  improper  question,  be  must  point  out  where- 
in his  rights  have  been  prejudiced  thereby. 
The  Supreme  Court  will  disregard  errors  com- 
mitted by  the  lower  court,  not  prejudicial  to 
the  substantial  rights  of  a  party. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Die.  $g  4029,  4030,  4047-4051; 
Dec.  Dig.  {{  1026,  1032.*] 

S.  Appxai,  and  Ebbob  (|  758*)  —  Pbeseitta- 
TioN  OF  Ebbob  —  gPEcnrio  Objection  — 
Brief— Instruction. 

Where  a  party  claims  to  be  aggrieved  by 
a  claimed  erroneoas  iuBtruction,  it  is  his  duty 
to  c'.early  point  out  his  objection  to  such  in- 
struction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3093;  Dec  Dig.  §  758.*] 

4.  Attobnet  and  Cuent  (I  143*)— Compen- 
sation—Right— Admission  TO  Practice. 

A  party  may  contract  to  render  legal  serv- 
ices for  a  party,  after  he  has  been  admitted  to 
practice,  and,  m  an  action  to  recover  for  the 
value  of  such  services,  the  test  as  to  his  right 
to  recover  is,  was  he  admitted  to  practice  at 
the  time  of  the  rendition  of  such  services,  and 
not  whether  he  was  so  licensed  at  the  time  of 
the  making  of  the  contract  for  future  services. 
[Ed.  Note. — For  other  cases,  see  Attorney 
and  CUent,  Cent  Dig.  {{  328-331;  Dec.  Dig.  $ 
143.*] 

5.  Appeal  and  Ebbob   ({  216*)— Objection 

Below— Nbcessitt— Instructions. 

Where  the  trial  court  tails  i  mnrk  on  the 
margin  of  an  instruction  the  words  "given"  or 


"refused,"  as  required  by  statute,  it  is  the  duty 
of  a  party,  desiring  to  have  the  question  re- 
viewed as  to  such  failure,  to  interpose  objec- 
tion and  save  exceptions  to  such  failure,  and, 
failing  so  to  do,  such  alleged  error  will  not  be 
considered  by  tbe  appellate  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
E^ror,  Dec  Dig.  i  216.*] 

6.  appeal  and  eirrob  ({  216*)  —  objection 

Below— Necebsitt. 

Where  the  trial  court  Inadvertently  band- 
ed to  the  jury,  at  the  conclusion  of  tbe  giving 
of  the  instructions,  two  instructions  requested 
by  plaintiff,  but  which  tbe  court  refused  to 
give,  and  so  indicated  on  the  margin  thereof, 
and  the  jurors  took  such  refused  instructions 
with  them  to  their  jury  room,  but  it  appears  that 
appellant's  attorney  was  present  in  the  court- 
room at  the  time,  and  knew  that  the  judge  had 
handed  such  refused  instruction  to  tbe  jury, 
and  failed  to  call  the  matter  to  the  attention  of 
the  court,  or  to  object  or  except  thereto,  the 
alleged  error  will  not  be  considered  by  this 
court 

[Ed.  Note. — For  other  cases,  tee  Appeal  and 
Error,  Dec.  Dig.  {  216.*] 

7.  New  Tbial   ({  143*)  —  Pboceedinos  to 
Pbocube— Affidavit  of  Jurors. 

It  has  been  settled  upon  sound  considera- 
tion of  public  policy  that  tbe  testimony  of  ju- 
rors is  inadmissible  in  support  of  a  motion  to 
set  aside  a  verdict  on  the  ground  of  misconduct 
of  the  jury. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S{  290-296;   Dec.  Dig.  {  143.*] 

Appeal  from  District  Court,  Union  Coun- 
ty; T.  D.  Lieb,  Judge. 

Action  by  Charles  A.  Law  against  Alexan- 
der D.  Goldenberg.  From  Judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

O.  P.  Easterwood,  of  Clayton,  and  Henry 
Swan,  of  Tucumcari,  for  appellant  W.  J. 
Lucas,  of  East  Las  Vegas,  and  John  A. 
Pace,  of  Clayton,  for  appellee. 

ROBERTS,  C.  J.  Appellee  instituted  this 
action  In  assumpsit,  in  tbe  court  t>elow,  to 
recover  the  alleged  value  of  services  render- 
ed as  an  attorney  at  law,  in  the  sum  of 
$1,500.  Tbe  cause  being  at  issue  was  sub- 
mitted to  a  jury,  which  returned  a  verdict  in 
appellee's  favor,  and  fixed  his  damages  at 
$750.  A  motion  for  a  new  trial  was  filed  and 
overruled,  and  the  judgment  was  entered  upon 
the  verdict  From  the  judgment  and  the 
action  of  the  court,  in  overruling  the  motion 
for  a  new  trial,  this  appeal  is  prosecuted. 
Thirty-two  alleged  errors  were  assigned  to 
the  proceedings  which  «led  up  to  the  Judg- 
ment, eleven  of  which  are  not  discussed  by 
appellant  and  will  therefore  not  be  consid- 
ered. Tbe  remaining  assignments  will  be 
considered  in  the  order  presented. 

[1]  Assignments  two,  three,  and  four  al- 
lege error  In  that  the  verdict  was  against  the 
law,  was  excessive,  and  was  not  supported 
or  Justified  by  tbe  evidence.  Appellant  ar- 
gues that  there  Is  not  sufilcient  evidence  in 
the  record  to  sustain  tbe  verdict  'x'be  tes- 
timony of  the  appellee,  however,  shows  that 
be  was  employed  by  appellant  to  represent 
him    in    procuring    title    from    the    United 
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States  gOTernment  for  80  acres  of  land  with- 
in the  limits  of  the  town  of  Tucumcari,  or 
at  least  immediately  adjoining  said  town.  A 
portion  of  the  land  had  been  platted  into 
town  lots  and  sold  to  various  parties  by  ap- 
pellant It  appears  that  appellant  bad  lo- 
cated scrip  upon  the  land,  which  location 
had  afterwards  been  vacated  by  order  of 
the  commissioner  of  the  General  Land  Office 
and  a  homestead  entry  had  been  made  upon 
the  land.  Appellee  was  employed  to  procure 
the  cancellation  of  the  homestead  entry  and 
the  reinstatement  of  the  scrip  location,  and 
was  successful,  and  appellant  finally  secured 
patent  to  the  land.  Appellee  testified  that 
no  definite  arrangement  bad  been  made  as 
to  his  compensation;  that  appellant  paid 
him  a  retainer  of  fifty  dollars  and  told  him 
that  If  he  succeeded  in  procuring  a  patent  to 
the  land  he  would  be  rewarded  "handsomely 
for  his  services."  There  was  ample  evidence 
submitted  as  to  the  rendition  of  the  services 
and  the  value  thereof,  which,  if  believed  by 
the  Jury,  fully  Justified  the  verdict  This 
court  cannot  nndertake  to  weigh  the  evi- 
dence on  appeal.  Our  only  concern  Is  as  to 
whether  the  verdict  Is  supported  by  sub- 
stantial evidence.  The  rule  was  stated  snc- 
dnctly  by  Mr.  Justice  Parker,  for  the  terri- 
torial Supreme  Court,  in  the  case  of  Cande- 
larla  v.  Miera,  13  N.  M.  362,  84  Pac  1021,  as 
follows:  "Ordinarily,  neither  the  verdict  of 
a  Jury  nor  the  findings  of  fact  of  a  trial  court 
will  be  disturbed  In  this  court  when  they  are 
snpported  by  substantial  evidence."  There 
being  substantial  evidence,  supporting  the 
verdict  of  the  jury.  It  wlU  not  be  disturbed 
by  this  court 

[2]  It  Is  next  urged  that  the  court  erred  in 
permitting  appellee,  over  objections,  to  an- 
swer the  following  question:  "Was  the  land 
covered  by  the  homestead  entry  of  Dr.  Tom- 
Ilnson  and  the  scrip  selection  of  Mr.  Oolden- 
berg  of  the  same  character  as  to  value  and 
location  as  the  original  homestead  entry  in 
the  land  ofi3ce7"  The  claim  Is  made  that 
there  Is  no  evidence  to  show  that  the  witness 
was  acquainted'  with  the  values  of  proper- 
ty, or  that  he  had  any  Information  concern- 
ing this  land  or  lands  of  like  character  In 
this  vicinity.  Admitting  that  the  question 
was  Improper,  appellant  has  failed  to  point 
out  wherein  be  was  prejudiced  thereby.  It 
is  elementary  that  ttiis  court  will  disregard 
any  error  not  prejudicial  to  the  substantial 
rights  of  a  party,  and  the  burden  of  show- 
ing such  prejudices  rests  upon  the  party  as- 
serting It  The  court  permitted,  over  objec- 
tion, the  following  question  to  be  propounded 
to  E.  W.  Fox,  registrar  of  the  Clayton  Land 
Office,  viz.,  "In  general,  what  did  Mr.  Law 
do  as  attorney  for  Mr.  Goldenberg?"  To 
which  the  witness  answered:  "He  represent- 
ed Mr.  Goldenberg  and  Mr.  Lowe  in  the  re- 
instatement of  this  case."  Appellant  claims 
that  the  court  violated  the  rule  which  re- 


quires that  the  truth  shall  be  established  by 
the  best  evidence  In  permitting  the  above  and 
similar  questions  to  go  to  the  jury.  Be  in- 
sists that  the  facts  should  have  been  estal>- 
Ushed  by  the  records  of  the  land  offices. 
There  is  no  merit  In  this  contention  and  it 
need  not  be  further  considered. 

Appellants  claim  that  the  court  erred  la 
permitting  the  witness  Fox  to  testify  as  to 
the  skill,  knowledge,  and  experience  requir- 
ed of  an  attorney  to  handle  litigation  in  the 
United  States  Land  Office,  l)ecause  such  wit- 
ness was  not  qualified  to  give  such  an  opin- 
ion. It  is  sufficient  answer  to  this  conten- 
tion to  say  that  no  such  ground  of  objection 
was  interposed  In  the  court  below.  "Where 
evidence  is  objected  to  at  the  trial,  if  the 
party  would  save  an  exception  to  the  ruling 
of  the  court  if  It  is  adverse  to  him,  such  as 
will  be  available  on  appeal  or  error,  he  must 
frame  Ills  objection  so  as  to  bring  to  the  at- 
tention of  the  trial  court  the  spedflc  ground 
upon  which  he  predicates  it"  Thompson  on 
Trials  (2d  Ed.)  §  693.  And  It  has  been  held 
that  an  objection  that  evidence  is  "irrele- 
vant. Immaterial,  and  improper"  will  not  be 
sufficient  to  raise  the  question  of  the  com- 
petency of  the  witness,  even  where  he  is 
clearly  incompetent,  by  express  statnte.  Cor> 
nell  V.  Barnes,  26  Wis.  473;  Hammond  ▼. 
Decker,  46  Tex.  Civ.  App.  232,  102  S.  W.  453. 

Appellant  next  complains  that  the  court 
erred  In  permitting  appellee  to  propound  cer- 
tain hypothetical  questions  to  certain  wit- 
nesses, which  questions  be  claims  materially 
exaggerated  the  services  rendered  by  appel- 
lee. We  have  carefully  read  the  evidence 
and  are  of  the  opinion  that  the  hypotbetlcal 
question  submitted  did  not  materially  exag- 
gerate such  services,  and  therefore  need  not 
further  consider  this  objection. 

[3]  Appellant  also  assigns  as  error  the  giv- 
ing by  the  court  of  its  own  motion  of  instruc- 
tion No.  6,  but  he  falls  to  point  out  la  his 
brief  any  specific  objection  to  this  instruc- 
tion, and  It  will  not  be  considered  by  the 
court  Where  a  party  claims  to  be  aggrieved 
by  a  claimed  erroneous  instruction.  It  is  bis 
duty  to  clearly  iwlnt  out  his  objection  to 
such  instruction. 

[4]  The  twenty-seventh  assignment  of  error 
relates  to  the  refusal  of  the  court  to  Instruct 
the  jury,  as  requested  by  appellant,  that  U, 
at  the  time  of  the  making  and  entering  into 
of  the  contract  between  appellant  and  appel- 
lee, appellee  was  not  a  licensed  attorney  that 
such  fact  should  be  considered  by  the  jury 
in  arriving  at  their  verdict  Counsel  for  ap- 
pellant failed  to  state  in  their  brief  why 
such  fact  should  be  so  considered  by  the 
jury.  Appellant  at  the  time  of  making  the 
contract  had  not  been  admitted  to  practice 
in  the  courts  of  New  Mexico,  or  before  the 
land  office.  He  was,  however,  admitted  witb- 
in  a  few  weeks  after  making  the  contract 
and  was  a  regularljr  licensed  attoruejr  at  the 
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time  of  the  rendition  of  all  seirices  sued  for. 
The  rule  is,  as  laid  ^wn  Id  8  A.  4c  Eng.  Ency. 
of  Law,  415,  that  "No  one  is  entitled  to  re- 
cover compensation  for  services  as  an  attor- 
ney at  law,  unless  he  has  been  duly  admit- 
ted to  practice  before  the  court,  or  within  the 
Jurisdiction  where  the  services  were  render- 
ed, and  is  an  attorney  in  good  standing  at 
the  time."  Under  the  rule  there  is  no  limita- 
tion upon  the  right  of  a  party  to  contract  to 
render  services  after  he  has  been  admitted 
to  practice.  The  test  is,  was  he  admitted  to 
practice  at  the  time  of  the  rendition  of  the 
services,  and  not  whether  b«  was  so  licensed 
at  the  time  of  the  making  of  the  contract 
for  future  service.  The  court  properly  refus- 
ed the  instruction. 

[5]  The  twenty-ninth  and  thirtieth  assign- 
ments relate  to  alleged  error  committed  by  the 
district  court  in  falling  to  mark,  on  the  mar- 
gin thereof,  as  "given"  or  "refused,"  two  In- 
stmctlons  requested  by  the  plaintiff.  No  ob- 
jection, however,  was  Interposed  to  the  ac- 
tion of  the  court,  and  the  failure  of  the  Judge 
to  so  indicate,  on  the  margin  of  the  instruc- 
tions, was  in  no  manner  called  to  his  atten- 
tion, nor  were  any  exceptions  saved  to  the 
failure  to  so  Indicate.  Had  the  matter  been 
called,  In  any  manner,  to  the  attention  of  the 
court,  the  error  would  have  been  doubtless 
corrected.  But  appellant  having  failed  to  ex- 
cept to  the  failure  of  the  court  to  Indicate 
upon  the  margin  of  the  Instruction  whether 
"given"  or  "refused,"  as  required  by  the 
Ktatute,  such  alleged  error  cannot  be  consid- 
ered. See  Territory  v.  C!ordova,  11  N.  M. 
367,  68  Pac.  919,  and  Territory  v.  Baker,  4 
N.  M.  (Gild.)  236,  13  Pac.  30. 

[I]  From  the  record  It  appears  that  appel- 
lee requested  the  court  to  give  to  the  Jury 
two  instructions,  numbered  respectively  10 
and  11,  which  were  refused  by  the  court,  and 
the  court  indicated  such  refusal  by  writing 
on  tlie  margin  thereof  the  word  "refused," 
together  with  the  initials  of  tbe  Judge. 
These  Instructions  were  not  read  to  the  Jury, 
but  the  attorney  for  appellant  filed  In  the 
lower  court,  in  support  of  appellant's  motion 
for  a  new  trial,  an  affidavit,  which  stated 
that  the  Judge  permitted  the  Jury  to  take  to 
tbe  Jury  room,  along  with  tbe  otiier  Instruc- 
tions given  by  tbe  court,  the  two  instructions 
which  had  been  refused.  The  affidavit  recites 
that  the  attorney  for  appellant  was  present 
in  the  courtroom  at  the  time  the  instructions 
were  handed  to  the  Jury,  and  it  appears  that 
said  attorney  was  fully  cognizant  of  the  ac- 
tion of  the  court  In  permitting  said  instruc- 
tions to  be  taken  by  the  Jury  to  the  Jury 
room — a  fact  which  doubtless  escaped  the  at- 
tention of  the  court  But  the  record  falls  to 
diflclose  that  the  appellant  called  the  matter 
to  the  attention  of  the  court  in  any  manner, 
or  objected  or  saved  exceptions  thereto.  He 
consciously  and  knowingly  permitted  the 
court  to  do  an  act,  which  he  claims  now  to 


have  been  prejudicial,  without  in  any  manner 
calling  the  attention  of  the  court  thereto  or 
saving  any  exceptions.  This  being  true,  be 
is  not  in  a  position  to  complain  of  the  ac- 
tion of  the  court,  or  to  take  advantage  here 
of  the  alleged  error.  Again,  the  alleged  error 
is  shown  only  by  affidavit,  and,  for  aught 
that  appears,  the  Judge  might  have  known, 
of  his  own  knowledge,  that  the  facts  set  forth 
therein  were  not  true.  Proper  practice  re- 
quires that  such  questions  should  be  present- 
ed by  bills  of  exception.  Ghoen  v.  State,  85 
Ind.  209;  Thompson  on  Trials  (2d  Ed.)  i 
2776. 

[7]  In  his  motion  for  a  new  trial  appellant 
sets  up  the  fact  that  the  Jury,  in  arriving  at 
a  verdict  in  the  cause,  tossed  up  a  coin,  it 
having  been  agreed  that  if  one  side  of  the 
coin  should  fall  face  upward  the  verdict 
should  be  for  $850,  and,  if  tlie  reverse,  it 
should  be  for  $750.  We  are  of  the  opinion 
that  tbe  district  court  did  not  err  in  refusing 
to  grant  a  new  trial  upon  tbe  ground  of 
misconduct  of  the  Jury.  The  only  evidence  of 
the  facts  set  forth  In  the  motion  for  a  new 
trial,  ill  this  regard,  was  tbe  affidavit  of 
three  of  the  Jurors.  It  may  be  conceded  that 
tbe  alleged  misconduct  in  the  manner  of  ar- 
riving at  the  verdict  would  have  been  good 
ground  for  setting  aside  tbe  verdict,  If  such 
fact  had  been  established  by  admissible  and 
sufficient  testimony;  but  the  question  Is 
whether  tbe  testimony  of  the  jurors  was  ad- 
missible to  prove  such  facts. 

The  early  English  cases  were  conflicting 
and  unsettled  upon  the  proposition,  and  some 
of  them,  notably  Pbilliiis  v.  Fowler,  Barnes, 
441,  and  MilUsh  v.  Arnold,  Bund.  R.  51,  held 
that  the  testimony  of  Jurors  was  admissible 
to  impeach  their  verdict,  while  the  case  of 
Prior  V.  Powers,  1  Keb.  R.  811,  held  the  con- 
trary. But  In  Vaise  v.  Delaval,  1  T.  R.  11, 
which  Is  considered  a  leading  case  upon  tbe 
subject,  Lord  Mansfield  said:  "The  court 
cannot  receive  such  an  affidavit  from  any  of 
the  Jurymen  themselves.  In  all  of  whom  such 
misconduct  is  a  very  high  misdemeanor ;  but 
in  every  such  case  tbe  court  must  derive 
their  knowledge  from  some  other  source." 
This  case  was  followed  by  the  case  of  Owen 
V.  Warburton,  4  Bos.  &  Pul.  326,  in  which 
Sir  James  Mansfield,  Gb.  J.,  said:  "We  have 
conversed  with  the  other  Judges  upon  this 
subject,  and  we  are  all  of  opinion  that  the 
affidavit  of  a  Juryman  cannot  be  received.  It 
is  singular.  Indeed,  that  almost  the  only 
evidence  of  which  tbe  case  admits  should  be 
shut  out;  but  In  considering  the  arts  which 
might  he  used.  If  a  contrary  rule  were  to 
prevail,  we  think  it  necessary  to  exclude  such 
evidence.  If  it  were  understood  to  be  the 
law  that  a  Juryman  might  set  aside  a  verdict 
by  such  evidence,  it  might  sometimes  happen 
that  a  Juryman,  being  a  friend  to  one  of  the 
parties,  and  not  being  able  to  bring  over  his 
companions  to  his  opinion,  might  propose  a 
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dedfllon  by  lot,  with  a  view  afterwards  to 
set  aside  the  verdict  by  his  own  affidavit,  If 
the  decision  should  be  against  him."  These 
two  cases  appear  to  have  firmly  settled  the 
question  in  England,  and  the  practice  has 
never  since  been  changed. 

In  the  United  States  there  appears  to  be 
a  contrariety  of  opinion  entertained  by  the 
courts.  The  majority  of  the  states,  however, 
adhere  to  the  rule  announced  and  followed 
by  the  English  courts,  and  will  not  receive 
the  affidavits  of  Jurors  to  impeach  their  ver- 
dicts. An  Investigation  of  the  cases  follow- 
ing the  rule  that  such  evidence  will  be  receiv- 
ed discloses  that  In  many  instances  such 
holding  is  predicated  upon  statute,  changing 
the  general  rule  and  requiring  the  courts  to 
receive  such  affidavits  and  evidence.  Such 
statutes  usually  limit  the  questions  upon 
which  such  evidence  will  be  received.  It 
would  be  a  useless  and  burdensome  under^ 
taking  to  attempt  to  review  the  cases,  and 
we  shall  content  ourselves  by  referring  to  29 
A.  &  EL  E>ncy.  of  Law,  p.  1008,  where  the 
caees  will  be  found  collected.  A  very  instruc- 
tive note  win  also  be  found  appended  to  the 
case  of  Crawford  v.  State  (Tenn.)  24  Am. 
Dec.  467,  where  the  authorities  are  collected. 
The  author  says  that  the  great  weight  of 
modem  authority  Is  opposed  to  the  admis- 
sion of  affidavits  of  Jurors  in  any  case  to 
show  such  misconduct  on  their  part  as  will 
vitiate  their  verdict,  and  numerous  cases 
are  cited  in  support  of  the  rule.  The  rule  we 
believe  to  be  correct,  and  to  be  founded  upon 
considerations  of  public  policy,  and  it  should 
not  be  departed  from  to  aCTord  relief  in  sup- 
posed hard  cases.  The  reason  for  the  rule 
Is  stated  as  follows,  In  Graham  &  Waterman 
on  New  Trials,  vol.  3,  p.  1428,  and  quoted  in 
the  note  to  the  above  case:  "(1)  Because  they 
would  defeat  their  own  solemn  acts  under 
oath.  (2)  Because  their  admission  would 
open  the  door  to  tamper  with  jurymen  after 
they  bad  given  their  verdict  (3)  Because 
they  would  be  the  means,  in  the  hands  of  a 
dissatisfied  Juror,  to  destroy  a  verdict  at  any 
time  after  he  had  assented  to  it"  Appellant 
claims  that  the  Supreme  Court  of  the  terri- 
tory considered  the  conduct  of  Jurors,  as  set 
out  in  the  affidavit  of  such  Jurors  in  two 
cases,  viz.,  United  States  v.  Biena,  8  N.  M. 
102,  42  Pac.  70,  and  United  States  v.  Spencer, 
8  N.  M.  671,  47  Pac.  715;  but  in  neither  of 
the  cases  does  the  question  appear  to  have 
been  squarely  presented,  and  la  not  directly 
decided.  We  believe  it  much  preferable  to 
follow  the  rule  generally  prevalent,  and 
which  the  experience  of  ages  has  demonstrat- 
ed best  preserves  and  protects  the  rights  of 
litigants. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  lower  court  is  affirmed,  and  it  is 
so  ordered. 

HANNA  and  PARKER,  33.,  concur. 


m  N.  H.  Bffi) 
STATB  T.  FRAZIER. 

(Supreme  Court  of  New  Mexico.    Ifarch  20, 
1913.) 

(SvlMut  ly  the  Court.) 

1.  Cbiminai,  Law   (|  115&*)— AppeaIt-Ver- 
nicT— Evidence. 

It  is  for  the  jury  to  pass  upon  cooflicting 
testimony  and  determine  where  the  weight  and 
credit  lay. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  2671;  Dec  Dig.  {  1159.*] 

2.  Cbiminal  Law  (|  1159*)— Nbw  Tbiai,-. 
Gbounds. 

A  new  trial  may  be  granted  the  accused 
where  be  is  convicted  on  insufficient  evidence; 
but  the  verdict  of  the  jury  will  always  be  en- 
titled to  great  weight  with  the  court,  and  will 
not  be  set  aside  because  the  court  is  not  sat- 
isfied beyond  all  reasonable  doubt  of  the  guilt 
of  the  defendant 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3074-3083;  Dec.  Dig.  { 
1159.*] 

3.  Criminai-  Law  (8|  1168,  1169*)— Appkai/— 
Verdict — Evidence. 

Ordinarily,  neither  the  verdict  of  a  jury, 
nor  the  findings  of  fact  of  a  trial  court  will  be 
disturbed  in  this  court  when  they  are  support- 
ed by  any  substantial  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  .3061-3066.  3070,  3071,  307*-« 
3083;   Dec  Dig.  |§  1158,  1159.*] 

4.  Criminal  Law  (S|  954,  1064*)— Nkw  Tbiai. 
—Motion — Appeal. 

A  matter  outside  the  record,  to  be  avail- 
able as  ground  for  motion  for  new  trial,  should 
be  clearly  pointed  out  in  the  motion  tor  new 
trial;  otherwise  this  court  will  not  give  con- 
sideration to  the  objections. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §$  2341,  2363-2367,2676-2684; 
Dec  Dig.  {i  954,  1064.*) 

Appeal  from  District  Court,  Socorro  Goon- 
ty ;   Merrltt  C.  Mecb^n,  Judge. 

Irvln  Frazler,  alias  John  Gates,  was  con- 
victed of  murder  in  the  first  degree,  and  he 
appeala    Affirmed. 

This  was  an  indictment  for  murder,  re- 
sulting in  a  conviction  of  murder  in  the  first 
degree  with  the  death  penalty  affixed.  De- 
fendant appeals. 

In  August,  1911,  the  appellant  was  arrest- 
ed and  confined  in  the  county  Jail  of  Luna 
county,  at  Demlng,  N.  M.,  to  await  the  action 
of  the  grand  Jury  under  a  charge  of  bur- 
glary. While  thus  detained,  on  November 
7tb,  be  was  delivered  from  Jail  by  John  and 
Reynold  Oreer,  two  former  companions,  who 
held  up  the  sheriff,  compelling  the  officers  to 
unlock  appellant's  cell,  after  which  the  two 
Greers  and  appellant  procured  horses  and  at- 
tempted to  malce  their  escape,  apparently 
starting  for  the  Black  Range  country. 

The  sheriff  of  Luna  county  enrolled  a 
posse,  which  included  Thomas  Hall,  Al 
Smithers,  and  a  number  of  others,  who  were 
changed  from  time  to  time.  This  posse  trail- 
ed the  fugitives  for  about  100  miles,  finally 
overtaking  them  at  the  Adobe  ranch  In  the 
southern  part  of  Socorro  county.  When  the 
posse  arrived  at  the  ranch,  it  divided  its 
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force  and  surrounded  the  place.  The  sheriff 
stationed  Hall  and  Smithers  at  a  point  over- 
looking the  main  gate  of  the  ranch  and  at 
a  distance  therefrom  about  200  to  300  yards, 
after  which  he  circled  about  the  rancbbouae, 
bringing  up  nearly  opposite  the  point  where 
he  had  stationed  Hall  and  Smithers. 

When  the  sheriff  arrived  at  the  last-men- 
tioned point,  lie  discovered  that  the  three 
fugitives  were  leading  their  horses  toward  a 
gate  in  the  fence,  and  that  they  seemed  to 
be  in  a  hurry.  The  sheriff  then  hastened 
back  to  Join  Hall  and  Smithers,  and  when 
he  came  out  on  top  of  a  little  meea  he  saw 
Hall  and  Smithers  standing  by  their  horses 
where  he  left  them,  and  the  three  fugitives 
riding  from  the  gate  toward  where  Hall  and 
Smithers  were  standing ;  all  of  the  fugitives 
being  mounted,  and  one  leading  a  pack  horse. 
The  sheriff  testified  that  he  recognized  the 
man,  identifying  the  defendant,  the  appel- 
lant. Gates,  as  one  of  the  three;  that  when 
the  men  approached  Hall  and  Smithers  they 
rode  abreast;  that  when  the  three  fugitives 
arrived  at  a  point  between  40  and  50  yards 
from  Uall  and  Smithers  all  three  jumped 
from  their  horses  and  commenced  firing  with 
Winchester  rifles.  Hall  and  Smithers  firing 
at  the  same  time,  at  which  time  the  sheriff 
also  Jumped  from  his  horse  and  commenced 
firing  from  his  position,  the  result  of  this 
battle  being  that  Hall  and  Smithers,  two 
members  of  the  posse,  and  John  Greer,  one 
of  the  fugitives,  were  lilUed,  the  appellant 
and  Reynold  Greer  nialcing  their  escape  from 
the  place.  The  appellant  made  his  way  to 
El  Paso,  Tex.,  where  he  was  recaptured  a 
few   weelcs   later. 

The  appellant's  testimony  briefly  Is  as  fol- 
lows: After  the  attempt  to  deliver  him  from 
Jail  by  his  companions,  the  Greers,  and  their 
flight,  covering  the  period  of  11  or  12  days, 
arriving  at  the  Adobe  ranchhouse,  and  be- 
lieving that  they  had  escaped  from  the  oflS- 
cers,  having  eaten  their  dinner  at  the  ranch- 
house,  they  decided  to  leave  the  place  and 
saddled  their  horses,  at  which  time  they  saw 
a  rider  down  by  the  corner  of  the  fence  a 
quarter  of  a  mile  away ;  that  when  they 
started  from  the  gate  they  saw  Hall  and 
Smithers  standing  by  their  horses  and  looli- 
ing  toward  them ;  that  appellant  thought 
they  might  be  cowboys;  that  they  rode  out 
from  the  gate  in  the  direction  of  the  two 
men  they  had  seen,  John  Greer  talking  the 
lead,  the  other  Greer  with  the  pack  horse 
next,  and  the  appellant  bringing  up  the  rear ; 
that  when  they  rode  up  to  within  possibly 
75  or  100  yards  the  three  rode  abreast; 
that  the  two  men  were  standing  behind  their 
horses,  but  that  one  of  them  stepped  out 
from  behind  his  horse,  raised  his  gun,  and 
shot  at  appellant,  who  tried  to  get  off  his 
horse,  but  his  foot  caught  In  the  bridle  rein 
or  roi>e  at  the  side  of  his  horse,  resulting 
in  his  falling  from  his  horse  and  being 
"drug"  eight  or  ten  steps ;  that  the  shooting 


continued  all  this  time  and  possibly  50  sec- 
onds ;  that  when  appellant  got  loose  from 
his  horse  he  commenced  crawling  toward  a 
ditch  about  30  steps  behind  his  position; 
that  he  later  raised  up  and  ran  rapidly  to 
the  arroyo ;  that  he  did  not  go  to  the  corral, 
or  near  it,  and  that  after  he  had  gotten 
about  200  yards  from  the  scene  of  the  bat- 
tle he  sat  down  and  pulled  off  his  spurs, 
throwing  them  away,  rolled  a  cigarette  and 
smolced  it,  and  then  came  baclc  to  the  scene 
of  the  battle,  where  he  saw  a  dead  man, 
John  Greer  by  name,  but  did  not  see  anybody 
else;  that  he  saw  the  two  horses  Hall  and 
Smithers  had  ridden  standing  on  a  point; 
that  he  at  first  thought  he  would  attempt  to 
get  one  of  them,  but  changed  hla  mind,  as 
it  was  too  high  up,  and  he  did  not  wish  to 
expose  himself ;  that  he  made  a  little  circle 
about  the  place,  walked  back  up  the  canyon 
around  the  mountain  to  a  point  a  mile  away, 
where  he  sat  down  behind  a  rock,  looking  at 
bis  watch,  finding  that  it  was  20  minutes 
after  4  o'clock;  that  he  smoked  another 
cigarette,  and  stayed  the  rest  of  the  night  on 
the  other  side  of  the  mountains  at  a  little 
spring,  remaining  in  that  vicinity,  within  five 
miles  of  the  house,  during  the  following  day, 
after  which  he  proceeded  out  of  the  coun- 
try, by  stages  described  by  him,  going  to  EI 
Paso,  Tex.,  where  he  pawned  a  pistol  which 
he  had  taken  from  the  sheriff  at  the  time 
of  his  escape  from  Jail. 

Sheriff  Stephens  further  testified  that  he 
saw  the  appellant  after  the  battle  running 
toward  the  corral  on  the  ranch  and  shot  at 
him;  that  at  about  this  time  he  heard  four 
shots  from  the  direction  of  the  bouse.  The 
witness  Simpson,  who  was  a  member  of  the 
posse,  testified  that  he  bad  seen  the  appel- 
lant frequently  before  the  time  of  the  shoot- 
ing and  knew  him;  that  immediately  after 
the  firing  commenced,  during  which  Hall, 
Smithers,  and  Greer  were  killed,  be,  with 
another  member  of  the  posse,  Mr.  James, 
rode  to  the  house,  and  upon  arriving  at  the 
corral  saw  the  appellant  in  the  corral  and 
shot  at  him,  but  missed  him;  that  he  be- 
lieved he  had  bit  him,  as  the  appellant  drop- 
ped at  the  time,  but  shortly  afterwards  he 
saw  and  recognized  him  "running  off  across 
the  fiats"  and  shot  at  him  again  four  times; 
that  while  the  appellant  was  in  the  corral, 
from  the  movements  he  was  making,  the 
witness  was  satisfied  that  he  was  reloading 
his  rifie. 

Capt.  Fred  Fornoff,  of  the  mounted  police, 
te.stifled.  In  rebuttal,  that  he  took  the  appel- 
lant from  the  penitentiary  to  Albuquerque, 
where  he  delivered  him  to  the  officers  of 
Socorro  county,  and  that  while  in  the  com- 
pany of  api^ellant  appellant  stated  to  him, 
in  substance,  that  he  said  to  Greer  at  the 
time  of  the  battle,  "We  are  surrounded,  and 
we  had  better  stay  in  the  house,"  and  Greer 
said,  "We  will  go  out  and  have  it  over  with," 
and  that  they  did,  as  a  matter  of  fact,  go 
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out  to  where  the  parties  were  Immediately 
afterwards.  This  witness  also  testified  that 
the  appellant  Informed  him  that  he  told 
Greer  that  the  parties  were  officers. 

Milton  J.  Helmlck,  of  Socorro,  and  Prlchard 
&  Howard,  of  Santa  Vi,  for  appellant 
Frank  W.  Clancy,  Atty.  Gen.,  and  H.  S. 
Clancy,  Asst  Atty.  Gen.,  for  the  State. 

HANNA,  3.  (after  stating  the  facts  as 
above).  Counsel  for  appellant  contend  that 
the  verdict  below  was  contrary  to  the  evi- 
dence. 

[1]  This  appeal.  Involving  the  life  of  a 
human  being,  places  a  heavy  responsibility 
upon  us,  and  in  our  effort  to  fulfill  our  duty 
In  the  matter  we  have  carefully  read  the 
entire  record.  After  our  deliberate  examina- 
tion of  this  record  we  cannot  agree  with 
the  first  contention  of  appellant  We  think 
it  fully  and  sufficiently  sustains  the  verdict 
It  is  for  the  Jury  to  pass  upon  conflicting 
testimony  and  determine  where  the  weight 
and  credit  lay.  Territory  v.  De  Gutman,  8 
N.  M.  92,  42  Pac.  68. 

[2,  3]  We  fully  agree  with  the  authorities 
that  hold  that  a  new  trial  may  be  granted 
the  accused,  where  he  is  convicted  on  in- 
sufficient evidence;  but  the  verdict  of  the 
jury  win  always  be  entitled  to  great  weight 
with  the  court,  and  will  not  be  set  aside  be- 
cause the  court  Is  not  satisfied  beyond  all 
reasonable  doubt  of  the  guilt  of  the  defend- 
ant It  has  been  held  by  our  territorial  Su- 
preme Court  In  the  case  of  Territory  v.  West, 
14  N.  M.  546,  at  page  559,  99  Pac.  34.3,  at  page 
348,  quoting  from  the  case  of  Candelaria  v. 
Miera,  13  N.  M.  360.  84  Pac.  1020,  that  "ordi- 
narily neither  the  verdict  of  a  Jury,  nor  the 
findings  of  fact  of  a  trial  court,  will  be  dis- 
turbed In  this  court  when  they  are  support- 
ed by  any  substantial  evidence."  See,  also, 
Territory  v.  Trapp,  16  N.  M.  700,  120  Pac. 
702. 

The  evidence  In  this  case  was  substantial, 
and  we  cannot  disturb  the  verdict  upon  the 
ground  assigned.  To  disturb  the  verdict  of 
the  jury  in  a  criminal  case  upon  the  ground 
of  insufficiency  of  the  evidence,  the  injustice 
should  be  manifest  U.  S.  v.  Daubner  (D.  C.) 
17  Fed.  793. 

The  next  ground  relied  upon  for  reversal 
is  that  the  record  displays  throughout  the 
entire  trial  an  obvious  attempt  on  the  part 
of  the  state  to  lay  improper  matters  before 
the  jury  whenever  possible  by  insinuating 
other  offenses  and  crimes  committed  by  the 
appellant,  not  connected  with  the  issue  of 
the  case.  It  is  admitted  by  the  appellant 
that  all  such  matters  were  objected  to,  and 
all  save  two  or  three  such  objections  were 
sustained  by  the  court — ^it  being  contended 
by  appellant  that  the  constant  repetition  of 
the  Irrelevant  matters  must  have  influenced 
the  jury  to  return  a  verdict  In  the  first  de- 
gree; that  this  in  Itself  is  reason  for  a  new 
trial,  dtlng  Peojde  t.  Bergen,  17  N.  Y.  Supp. 


296, 1  where  the  rule  Is  laid  down  that  "a 
new  trial  will  be  granted  for  want  of  sufli- 
dent  evidence,  where  a  conviction  was  liad 
on  defendant's  confession  of  a  crime  previ- 
ously committed,  and  evidence  properli/  ex- 
cluded, tut  plainly  presented  to  the  mindt 
of  the  jury  in  various  ways  by  the  prosecu- 
tion." 

We  do  not  quarrel  with  the  rule  quoted, 
but  cannot  hold  it  applicable  to  the  case  at 
bar.  Were  it  apparent  to  us  that  the  jury 
was  influenced  by  the  matters  complained 
of,  and  were  there  not  other  sufficient  evi- 
dence of  a  substantial  character  upon  which 
the  verdict  could  well  be  based,  we  would 
unhesitatingly  grant  a  new  trial.  There  was 
some  useless  rex>etition  Indulged  in  by  the 
state,  which  Is  to  be  discouraged  by  an  ap- 
pellate court,  and  a  disposition  to  wander 
from  the  issue,  but  we  cannot  say  it  was 
such  as  to  raise  doubt  as  to  the  justice  of 
the  verdict  In  this  case. 

We  find  no  merit  in  the  several  assign- 
ments of  error  discussed  under  the  second 
ground  for  reversal. 

The  third  assignment  of  error  relied  upon 
is  based  upon  the  testimony  of  Sheriff  Ste- 
phens, when  called  as  a  witness  for  the  de- 
fense, who  gave  damaging  testimony  as  to 
the  conduct  of  appellant  at  the  time  of  a 
previous  arrest,  and  who  enlarged  upon  his 
testimony  while  under  cross-examination  by 
the  state,  over  the  objection  of  the  defense. 
The  appellant  contends  that  the  testimony 
of  this  witness,  while  under  cross-examina- 
tion, was  an  elaboration  of  Incompetent  mat- 
ter tending  to  confuse  and  mislead  the  jury. 
Api)ellant  cites  no  authority  in  support  of 
his  i>osition,  and  we  cannot  permit  him  to 
take  advantage  of  a  condition  set  in  motion 
by  himself.  It  is  admitted  that  the  matter 
brought  out  was  responsive,  but  it  is  urged 
that  the  state  was  permitted  to  unduly  prof- 
it by  defendant's  mistake.  We  find  no  merit 
In  appellant's  position  in  this  resi)ect 

[4]  It  is  also  urged  by  appellant  that  the 
district  attorney  was  permitted  to  state  to 
the  jury  that  the  court  would  prolMibly  In- 
struct the  jury  that  if  the  appellant  was  rid- 
ing a  horse  taken  from  the  Adobe  ranch  at 
the  time  the  battle  took  place  the  jury  would 
then  find  the  appellant  guilty  of  murder  In 
the  first  degree.  It  is  admitted  that  no  such 
instruction  was  given,  and  It  does  not  ap- 
pear from  the  record  that  the  defense  made 
any  attempt  to  correct  any  erroneous  Im- 
pression of  the  Jury  arising  by  reason  of 
the  statement  complained  of.  The  objection 
to  the  alleged  conduct  of  the  district  attor- 
ney appears  solely  from  an  affidavit  by  coun- 
sel for  defendant,  filed  some  weeks  after  the 
trial  of  the  case.  The  record  is  silent  as  to 
any  objections  by  defendant  at  the  time  of 
trial.  The  attentibn  of  the  district  court 
was  called  to  the  matter  In  a  very  general 


>  Reported  in  full  in  the  New  York  Supplement : 
reported  as  a  memorandum  decision  without  oplnloa 
In  «3  Hun,  026. 
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way  in  the  motion  for  a  new  trial,  filed 
April  8,  1912.  The  particular  statement  of 
the  district  attorney  which  was  criticised 
was  first  pointed  out  in  the  affidavit,  filed 
July  20,  1012. 

Our  territorial  Supreme  Court  held,  in  the 
case  of  Territory  v.  Anderson,  4  N.  M.  213, 
that  a  party  complaining  of  errors  in  admit- 
ting and  excluding  evidence  must,  in  bis  mo- 
tion for  new  trial,  point  out  iQ)eclflcally  and 
with  reasonable  certainty  the  particular  evi- 
dence complained  of;  otherwise  the  trial 
court  need  not,  and  the  appellate  court  will 
not,  consider  such  objections.  The  reason 
for  this  rule  is  quite  apparent,  and  applies 
with  much  greater  emphasis  to  this  case. 
A  matter  outside  the  record,  to  be  available 
of  as  ground  for  motion  for  new  trial,  should 
be  clearly  pointed  out  in  the  motion  for  new 
trial;  otherwise  this  court  will  not  give  con- 
sideration to  the  objection. 

For  reasons  heretofore  given,  we  are  satis- 
fled  that  the  errors  complained  of  did  not 
injuriously  affect  the  rights  of  the  defend- 
ant, and  did  not  cause  an  unfair  trial. 

The  judgment  of  the  district  court  is 
therefore  in  all  things  affirmed,  and  the 
judgment  and  sentence  of  the  court  shall  be 
executed  on  rriday,  April  26,  1913. 

KOBERTS,  O.  3.,  and  PARKBB,  J.,  con- 
cor. 


MARTEN  V.  Bl  X  WALSH  &  00. 

(Supreme  Court  of  Oregon.    April  8,  1913.) 

1.  Masteb  AMD  Sebvant  (I  2?0*)— Irjitbieb 

TO    SBBVANT— BVIDBNCE— REPAIBS. 

While  evidence  of  subsequent  repairs  to  a 
machine  which  caused  injury  to  a  servant  is 
inadmissible  to  dtow  negligence,  nevertheless, 
where  the  jury  viewed  the  machine,  evidence  of 
changes  since  the  accident  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |i  81!i-927,  932;  Dec.  Dig. 
S  270.*] 

2.  Damages  ({  IBS*)— I ir just  to  Sebvant— 
Evidence. 

In  an  action  by  a  servant  for  personal  in- 
juries, where  the  complaint  which  alleged  that 
he  was  permanently  disabled  from  worlcing  at 
his  trade  and  that  bis  earning  capacity  was 
greatly  lessened  was  denied  by  the  answer,  evi- 
dence that  plaintiff  could  only  do  farm  chores 
after  the  injury,  and  could  do  very  little  work, 
is  admissible. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {§  441-^44;  Dec.  Dig.  |  158.*] 

3.  Tbiai.  (i  63*)— Reception  of  EvioBHca!— 

BSBDTTAU 

In  an  action  by  a  servant  who  was  injured 
while  nsing  a  polisher,  testimony  by  a  witness, 
who  was  not  present  when  the  servant  closed 
his  case,  that  be  worked  with  the  same  machine 
and  that  it  was  wabbly,  the  boxing  being  worn 
and  loose,  is  properly  admitted  where  no  spe- 
cific objection  was  made  and  the  court  treated 
a  blanket  objection  as  one  that  the  evidence 
was  not  rebuttal ;  it  appearing  that  no  question 
was  raised  as  to  when  the  witness  worked  with 
the  machine  in  question. 

[H!d  Note. — ^For  other  cases,  see  Trial,  Cent 
Dig.  a  151-15.S;  Dec  Dig.  |  63.*] 


4.  Masteb  and   Sebvant  (J  286*)- Injubieb 
TO  Servant-Questions  fob  Jubt. 

In  an  action  by  an  injured  servant,  evi- 
dence of  tbe  masters  negligence  held  sufficient 
to  go  to  tbe  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dip.  58  1001,  1000.  lOOS,  1010- 
1015,  1017-103.'?,  1030-1042,  1044,  1046-1050; 
Dec.  Dig.  §  2.S6.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;   Henry  E  McGinn,  Judge. 

Action  by  John  Marlen  against  M.  J. 
Walsh  &  Co.,  a  corporation.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

This  is  an  action  brought  under  tbe  fac- 
tory act  of  1907  (secUons  5040-5057,  L.  O.  L.) 
to  recover  for  personal  injuries  received  by 
plaintiff  while  operating  a  polishing  machine 
used  in  the  business  of  the  defendant,  who  is 
a  manufacturer  of  electric  fixtures  and  sup- 
plies ;  plaintiff  being  in  the  act  of  polishing 
the  fender  of  an  electric  fan  by  holding  it 
against  the  bufiSng  wheel,  when  the  fan  was 
caught  by  the  wheel  and  plaintiff's  thumb 
was  drawn  into  the  wheel  and  badly  injured. 
The  machine  is  alleged  to  have  been  defective 
in  that  the  shaft  thereof  was  held  in  place 
by  a  bracket,  tbe  boxing  of  which  was  worn 
and  loose,  permitting  the  wheel  to  jump  and 
vibrate  violently,  rendering  it  hazardous  to 
operate,  and  thereby  causing  tbe  injury  com- 
plained of.  The  cause  of  action  was  not 
properly  alleged  in  the  first  complaint,  but 
at  the  trial  tbe  complaint  was  amended  to 
bring  the  case  within  the  act  above  named. 
The  defense  alleged  is  that  the  machine  was 
not  defective  nor  out  of  repair,  and  that  the 
defendant  had  no  notice  of  any  defect  there- 
in; that  the  injury  was  caused  by  the  negli- 
gence of  the  plaintiff  and  was  the  result  of  a 
defect  in  the  electric  fan,  and  not  in  the 
machina  The  cause  was  tried  before  a  jury, 
which  rendered  a  verdict  for  the  plaintiff. 
From  a  judgment  thereon,  defendant  appeals. 

Sam  White,  of  Portland  (Manning  &  White 
and  Robert  E.  iHitch,  all  of  Portland,  on  the 
brief),  for  appellant.  Fred  Li.  Everson,  of 
Portland  (Everson  &  Pierce,  of  Portland,  on 
the  brief),  for  respondent. 

EAKIN,  J.  (after  stating  the  facts  as 
above).  There  are  many  assignments  of 
error,  but  they  are  treated  in  appellant's 
brief  as  involving  only  four  principal  ques- 
tions. 

[1]  At  the  commencement  of  the  trial,  a 
jury  was  sent  to  view  the  machine.  On  re- 
suming the  trial,  plaintiff,  as  a  witness  on  his 
own  behalf,  was  asked  to  explain  to  the  Jury 
the  changes  in  the  machine  when  the  jury 
saw  it  from  its  condition  when  the  accident 
occurred,  and  he  testified  to  certain  chang- 
es made  since  the  injury  complained  of  in 
bracing  the  machine  and  in  changing  its  posi- 
tion and  the  position  of  the  shaft  and  pulley. 
After  he  gave  this  testimony,  the  defendant 
stated:   "All  of  this  is  objected  to  as  incom- 
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petent,  Irrelevant,  and  Immaterial  and  not 
having  been  alleged  that  the  machine  was 
not  properly  braced.  They  allege  that  the 
defect  was  in  the  play,  in  the  boxing,  and 
anything  In  regard  to  the  bracing  of  the  ma- 
chine Is  Incompetent.  •  •  •  1  want  to 
urge  that  objection."  There  was  no  sugges- 
tion at  the  trial  that  evidence  of  repairs  of 
the  machinery  after  the  Injury  was  incom- 
petent to  show  previous  negligence.  In  fact, 
the  apparent  purpose  of  the  evidence  was  to 
explain  to  the  jury  the  condition  of  the  ma- 
chine at  the  time  of  the  Injury,  and  no  other 
purpose  was  considered  by  the  attorneys  or 
by  the  court.  This  was  made  plain  by  what 
took  place  at  the  close  of  plaintiff's  case, 
when  plaintiCT's  attorney  stated  to  the  court 
that  he  wished  to  call  other  witnesses  "In 
regard  to  the  condition  of  the  machine  over 
there  now,  as  It  is  now  and  as  it  was  at  the 
time  of  the  accident";  and  the  court  said, 
the  jury  being  present:  "That  Is  not  admis- 
sible; clearly  Inadmissible.  Tou  have  no 
right  to  show  a  machine  has  been  made  bet- 
ter, as  showing  negligence  in  any  way.  A 
man  may  improve  a  machine,  because  his  ex- 
perience has  taught  him  to  do  so,  and  be- 
cause the  machine  has  been  changed  would 
not  be  any  evidence  to  show  that  It  was  not 
In  good  condition  before" — thus  showing  that 
that  was  the  first  time  the  matter  was 
directly  raised,  and  that  it  was  promptly 
decided  by  the  court  in  favor  of  the  defend- 
ant. The  law  Is  well  settled  that  evidence 
of  additional  precautions  or  of  subsequent  re- 
pa  li-s  is  not  competent  for  the  purpose  of 
proving  antecedent  negligence.  This  is  well 
stated  by  Mr,  Justice  Lord  in  the  case  of 
Skottowe  V.  O.  S.  K,  etc.,  Ry.  Co.,  22  Or. 
438,  30  Pac.  224,  16  L.  E,  A.  696 ;  but  it  Is 
also  held  in  that  case  that  evidence  of  such 
repairs  is  competent  for  the  purpose  of  show- 
ing that  the  place  where  the  Injury  was  re- 
ceived was  under  the  control  of  the  defend- 
ant. Other  exceptions  suggest  themselves, 
such  as  in  the  present  case,  to  explain  to  the 
Jury,  who  have  viewed  the  premises,  the  con- 
dition of  the  machine  at  the  time  of  the 
injury.  This  question  is  also  discussed  by 
Mr.  Chief  Justice  McBride  In  Love  v.  Cham- 
bers Lumber  Co.,  129  Pac.  402,  recognizing 
the  exceptions  to  the  rule,  and  suggesting 
that  the  effect  of  the  evidence  should  be 
limited  by  the  Instructions  to  the  jury. 

[2]  Defendant  also  assigns  as  error  the 
fact  that  the  witness  Learned  was  permitted 
to  testify  to  the  effect  that  after  the  injury 
plaintiff  had  no  means,  but  was  dependent 
upon  his  own  labor  for  his  Uvlng ;  that  plain- 
tiff could  do  very  little  farm  work;  and  that 
he  could  only  do  chores.  It  was  alleged  in 
the  complaint  that  he  was  permanently  dis- 
abled for  working  at  his  trade  as  a  politer, 


and  that  hla  earning  capacity  In  any  em- 
ployment was  greatly  lessened.  This  allega- 
tion was  denied  by  the  answer;  and,  the 
evidence  being  in  support  of  that  issue,  it 
was  not  error  to  admit  it.  See  Ferrari  v. 
Beaver  Hill  Coal  Co.,  54  Or.  223,  94  Pac  181, 
95  Pac.  498,  102  Pac.  175,  1020. 

[S]  Error  Is  also  assigned  In  the  admission 
of  the  evidence  of  witness  Marts  to  the  effect 
that  he  -worked  with  the  same  machine,  and 
that  It  was  "wabbly"  and  the  boxing  worn 
and  loose,  and  that  the  wheel  jumped  around 
and  kicked.  The  objection  was  that  the  ev- 
idence was  Incompetent,  Irrelevant,  and  Im- 
material, and  not  rebuttal.  The  witness  was 
also  a  polisher,  working  for  defendant  at  the 
time  plaintiff  received  his  injury.  He  had 
worked  on  the  same  machine.  No  specific 
objection  was  made,  and  the  court  treated  It 
as  an  objection  that  the  evidence  was  not 
rebuttal,  and  overruled  It  because  the  ^wlt- 
ness  was  not  present  when  plaintiff  closed 
his  case.  No  question  was  raised  as  to  Just 
when  he  worked  with  the  machine,  and  we 
may  assume  It  was  approximately  near  the 
time  referred  to  when  plaintiff  received  the 
Injury;  and  it  waa  not  error  to  admit  the 
evidence. 

[4]  At  the  close  of  plaintlflTs  testimony, 
defendant  moved  for  a  nonsuit  for  the  reason 
that  the  testimony  was  not  sufficient  to  be 
submitted  to  the  jury.  First,  he  insists  that 
as  section  8  of  the  Factory  Act  of  1907  pro- 
vides that  the  owner  of  the  machinery  shall 
be  liable  for  injuries  sustained,  provided  the 
proximate  cause  of  such  injury  Is  the  defec- 
tive condition  of  the  machine,  It  Is  not  shown 
that  the  proximate  cause  of  the  Injury  was 
the  defect  in  the  machine,  but  rather  the 
defective  electric  fan  guard  being  polished, 
in  that  a  spoke  or  wire  of  the  fender  was 
loose,  and  an  upper  spoke  was  caught  by  the 
buffing  wheel.  The  plaintiff  as  a  witness,  in 
describing  the  accident,  says:  "When  the  wire 
(on  the  guard)  gave,  by  the  kicking  of  the 
wheel  taking  hold  of  the  upper  wire,  that 
was  the  cause  of  It  drawing  it  into  the  ma- 
chine. •  •  *  The  giving  of  the  wire 
would  give  the  wheel  more  of  a  show  to 
catch  this  upper  wire.  •  •  •  When  It 
gave,  the  kicking  of  the  wheel  would  become 
longer;  •  •  •  it  would  take  another 
hold;  It  would  take  a  larger  hold  by  kick- 
ing. •  •  ♦  When  the  wire  gave.  It  gave 
the  wheel  a  show  to  go  back  and  kick  for- 
ward." Much  testimony  was  given  to  the 
effect  that  the  shaft  of  the  wheel  was  loose 
and  gave  it  play,  which  caused  It  to  Jump 
and  vibrate,  and  this  was  sufficient  to  go  to 
the  jury  as  to  whether  It  was  the  proximate 
cause  of  the  injury. 

We  find  no  error  in  the  trial.  The  Judg- 
ment of  the  trial  court  Is  affirmed. 
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MONTGOMERX  t.   SOUTHERN  PAa   CO. 
(Supreme  Court  of  Oregon.     April  15,  1913.) 

1.  COUBTS    ({  07*)— CONTROLUNG  DBCI8I0NS— 

Decisions  or  Federal  Ooubts  on  Federai. 

Questions. 

The  decisions  of  federal  courts  construing 
and  applying  the  federal  Employer's  Liability 
Act  (Act  April  22,  1908,  c.  149,  35  Stat  65 
?U.  S.  Comp.  St.  Supp.  1911,  p.  1322])  wiU  be 
followed  by  the  state  courts. 

(Ed.  Xote.— For  other  cases,  see  Courts,  Cent 
Dig.  1$  329-333 ;  Dec.  Dig.  t  97.*) 

2.  COMMEBCE    (J    27*)— IWTEBSTATE    COMMEBCB 

— ^Reodlation— Statutes— CONSTKTJonoN. 
A  member  of  a  switching  crew,  engaged  in 
moving  oil  from  an  oil  car  to  provide  fuel  for 
engines  used  in  interstate  commerce,  is  within 
the  protection  of  the  federal  Employer's  Lia- 
bility Act  <Act  April  22,  190S,  c.  149,  35  Stat 
65  (C.  S.  Comp.  St  Supp.  1911,  p.  1322]). 

TEd.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  {  25;    Dec.  Dig.  §  27.*] 

3.  Commerce  (8  27*)- Interstate  Coumebce 
—Statutes— CoNSTRtrcTiON. 

The  members  of  a  switching  crew  engaged 
in  switching  and  spotting  cars  to  be  loaded  and 
loaded  with  interstate  commodities,  and  in 
hauling  cars  up  the  mountains  to  a  station 
from  which  they  may  conveniently  be  taken  by 
a  regular  interstate  train  passing  over  an  inter- 
state railroad,  are  within  the  protection  of  the 
fedfral  Employer's  Liability  Act  (Act  April  22. 
1908,  c.  140,  35  Stat  65  [U.  S.  Comp.  St 
Supp.  1911,  p.  1322]). 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  S  25;    Dec  Dig.  f  27.*] 

4.  Commerce  (f  27*)— "Ekoaoed  in  Inter- 
state Commerce"  —  Statutes  —  Construc- 
tion. 

All  employes  who  participate  in  the  main- 
tenance or  operation  of  the  instrumentalities 
for  the  general  use  of  an  interstate  railroad, 
thereby  enhancing  the  utility  of  interstate  com- 
merce, are  engaged  in  interstate  commerce  with- 
in the  federal  Employer's  Liability  Act  (Act 
April  22,  190$,  c.  149,  35  Stat  65  [U.  S. 
Comp.  St  Supp.  1911,  p.  1.122]). 

(Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  {  25 ;    Dec.  Dig.  §  27.*] 

5.  Commerce  (8  27*)— Interstate  Commerce 
— Statutes— Construction. 

In  an  action  under  the  federal  Employer's 
Liability  Act  (Act  April  22.  1908,  c  149.  .15 
Stat  C5  (IT.  S.  Comp.  St.  Supp.  1911,  p.  1322]) 
for  injuries  to  a  member  of  a  switching  crew 
engaged  in  moving  oil  from  an  oil  car  to  pro- 
vide fuel  for  engines  used  in  ioterstiite  com- 
merce, evidence  of  the  general  duties  of  the  em- 
ploy6  and  the  other  members  of  the  crew  dur- 
ing the  time  the  employ^  had  been  employed  by 
the  railroad  company  was  material  to  show  the 
employe's  general  duties  and  tlie  kind  of  busi- 
ness in  which  the  car  of  oil  was  to  be  used. 

(Bd.  Note.— For  other  cases,  see  Commerte, 
Cent  Dig.  {  26 ;  Dec.  Dig.  §  27.*] 

Appeal  from  CHrcnlt  Court,  Multnomah 
Connty;    Robert  G.  Morrow,  Judge. 

Action  by  Samuel  M.  Montgomery  against 
the  Southern  Pacific  Company.  From  a 
Judgment  of  nonsuit,  plaintiff  appeals.  Re- 
rersed  and  remanded. 

This  Is  an  action  for  damages.  From  a 
judgment  of  nonsuit  in  favor  of  defendant, 
plaintiff  appeals. 

The  action  la  brought  under  the  act  of 
ConKres.s  of  April  22,  1908,  c.  149,  35  Stat. 


65  (U.  S.  Comp.  St  Supp.  1911,  p.  1322),  gen- 
erally known  as  the  Employer's  Liability 
Act  The  principal  question  involved  in  this 
case  is  whether  or  not  plalntilf  was  engaged 
in  interstate  commerce,  at  the  time  he  was 
injured,  so  as  to  bring  him  within  the  terms 
of  that  act  At  the  time  of  the  accident  com- 
plained of,  plaintiff  was  employed  by  the 
defendant  as  a  brakeman  in  one  of  its  switch- 
ing crews,  engaged  in  making  up  trains  be- 
tween Weed,  Cal.,  and  Pioneer,  in  the  same 
state.  The  defendant  company  was  engaged 
In  interstate  commerce,  operating  a  main 
line  of  railroad  between  Portland,  Or.,  and 
San  Francisco,  CaL,  and  also  a  branch  line 
extending  from  the  main  line  at  the  station 
of  Weed,  and  running  up  into  Oregon  to 
Klamath  Falls.  Its  principal  business  was 
in  carrying  freight  and  passengers  from  state 
to  state.  The  duties  of  the  switching  crew 
were  to  assist  In  making  up  trains,  setting 
cars  in  and  out,  and  keeping  the  road  clear 
and  ready  for  traffic.  Their  section  of  road 
extended  from  Weed  south  to  Pioneer,  a  dis- 
tance of  about  14  miles.  This  part  of  the 
road  was  situated  in  a  lumber  region.  There 
were  many  large  mills  and  factories  at  the 
different  places,  from  which  large  shipments 
of  lumber,  box  material,  etc.,  were  made  to 
all  parts  of  the  United  States,  and  also  to 
local  California  points.  Empty  cars  would 
be  left  at  the.se  switches  by  regular  trains, 
and  it  was  the  duty  of  the  switching  crew  to 
set  til  em  in  for  loading,  and,  when  loaded, 
to  pick  them  up  and  set  them  out  upon  a 
Bide  track  next  to  the  main  line  in  such  a 
position  that  they  could  be|  conveniently  taken 
up  by  the  regular  trains.  It  was  also  the 
duty  of  the  switching  crew  to  collect  these 
cars  at  different  stations  and  carry  them 
over  the  mountains  to  Sisaon,  from  which 
place  they  could  be  more  easily  transported 
by  the  regular  trains ;  the  grade  going  south 
being  too  steep  for  heavily  loaded  trains  to 
attach  the  cars  at  Weed  and  other  points 
north.  The  evidence  tended  to  show  that  the 
shipments  from  Weed  were  largely  interstate 
shipments,  and  that  all  this  interstate  traffic 
was  necessarily  moved  every  day  by  the 
switching  crew;  that  the  interstate  freight, 
and  also  the  intrastate  freight,  was  carried 
at  times  in  foreign  cars  which  came  from 
roads  in  the  E^st  and  Middle  West,  and 
sometimes  in  cars  belonging  to  the  defend- 
ant company. 

On  the  morning  of  the  16th  of  May,  1009, 
plaintiff  started  out  with  the  switching  crew' 
for  the  purpose  of  moving  any  intorsttite 
commerce,  and  also  of  handling  any  local 
business,  that  there  might  be  aloug  the  road. 
During  the  day  they  switched  and  moved 
cars,  destined  to  points  outside  of  the  state, 
around  the  yard  that  they  might  be  taken 
up  by  the  regular  trains  in  the  usual  course 
of  business.  On  this  day  they  went  down 
as  far  as  Slsson.    Defendant  claims  that  all 
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cars  handled  by  tbls  train  on  this  day  were 
from  and  destined  to  poiutn  within  the  state 
of  California.  Plaintiff  tesHfled  on  this 
point  as  follows:  "Q.  What  are  the  facts 
as  to  whether  during  that  time  you  were 
or  were  not  handling  cars  for  points  out  of 
the  state  of  California,  both  loaded  and  un- 
loaded, and  to  what  extent?  A.  We  were 
handling  cars  going  out  of  the  state  of  Cali- 
fornia, quite  a  number  of  them,  day  after 
day — every  day."  On  the  way  back  from 
Sisson,  before  putting  up  their  engine  for 
the  night,  they  undertook  to  move  an  oil  car 
at  the  station  of  Weed.  This  car  had  come 
fi-oin  the  oil  fields  of  California,  and  wiis 
being  moved,  primarily,  for  the  purpose  of 
providing  fuel  for  the  engine  which  was  to 
run  up  into  Oregon  on  the  interstate  road 
on  Its  regular  trip,  and  also  for  the  purpose 
of  providing  their  own  switch  engine  with 
oil  In  order  that  they  might  continue  on  the 
morrow  in  the  handling  of  articles  of  Inter- 
state, as  well  as  state,  commerce.  From  this 
car  they  pamx>ed  oil  into  the  tank  of  the 
engine.  While  engaged  In  moving  the  oil 
car  In  the  regular  course  of  business,  by 
some  miscalculation  It  was  left  standing  on 
the  point  of  the  frog  at  the  Intersection  of 
the  wye  of  the  main  Une  running  Into  Ore- 
gon. In  order  to  clear  the  track  for  the  In- 
coming passenger  from  Oregon  on  this  branch 
line,  and  to  get  the  car  to  the  point  where  it 
was  to  be  left  for  the  purpose  of  supplying 
oil,  It  was  necessary  to  move  the  car  from 
the  frog.  It  was  thought  necessary  to  move 
the  car  by  chaining  It  to  the  engine  and  by 
moving  the  latter  forward  on  one  branch  of 
the  wye,  thereby  throwing  the  car  farther 
along  the  other  track,  which  was  nearly  par- 
allel at  this  point,  nntll  It  passed  the  frog 
00  that  the  engine  could  get  by.  While  at 
this  wye,  plaintiff  was  standing  near  the 
car  attending  the  chain,  when  the  engineer 
suddenly  and  violently  started  up  his  engine 
tn  such  a  way  that  It  threw  the  chain  sud- 
denly around  and  caught  plalnttfTs  hand. 
l%en  the  engineer  continued  to  start  and 
stop  violently  several  times,  causing  the 
plaintiff's  hand  to  be  entirely  torn  off. 

Upon  the  trial  of  the  cause  It  appeared 
that  plaintiff  had  been  at  work  In  the  employ 
of  the  defendant  from  May  9  to  May  16, 
1909.  Counsel  for  plaintiff  Inquired  of  the 
witnesses  In  regard  to  the  setting  of  cars 
loaded  by  one  of  the  lumber  companies  at 
that  place,  during  the  above-mentioned  time, 
that  were  to  be  shipped  beyond  the  Califor- 
nia line.  Objection  was  made  by  counsel 
for  defendant  for  the  reason  that  the  evi- 
dence was  confined  to  the  day  and  time  of 
lite  accident  Ttie  court  sustained  the  objec- 
tion, whereupon  plaintiff  offered  to  prove 
the  following  facts:  "That  the  business  In 
which  the  plaintiff  was  engaged  was  gen- 
erally that  of  handling  both  interstate  and 
state  trafllc;  that  they  would  start  out  in 
the  morning  to  find  what  work  was  to  be 


done,  with  the  intention  and  Instructions  to 
switch  whatever  cars  were  ready  to  beswltch- 
e<l,  whether  interstate  or  state,  and  to  as- 
certain whether  there  were  any  Interstate 
cars  to  be  switched,  and  to  switch  them  If 
there  were;  that  the  oil  car  which  they 
were  engaged  In  moving  at  the  particular 
time  contained  oil  which  was  being  removed 
to  another  point  In  the  yard  of  the  comi>any 
for  the  purpose  of  getting  It  off  the  track 
and  out  of  tlie  way  of  trafiic  on  the  mala 
line  up  to  Klamath  Falls,  and  also  for  the 
purpose  of  placing  It  where  the  oil  In  the 
car  could  be  distributed  and  used ;  that  the 
oil  In  the  ear  was  some  of  It  to  be  distribut- 
ed to  engines  of  the  defendant  running  out  of 
the  state  of  California  and  into  the  state 
of  Oregon,  and  other  portions  of  it  were  to 
be  used  by  the  plaintiff  and  the  train  crew, 
of  which  he  was  a  member,  and  was  placed 
up  there  that  night,  partly  that  they  mlglit 
get  oil  for  their  engine  on  the  morrow  for 
the  purpose  of  going  out  on  their  regular 
trip  to  switch  and  distribute  Interstate  and 
state  commerce  alike,  and  to  be  used  by 
thMn  on  other  succeeding  days  In  the  same 
way;  and  there  was  no  other  crew  doing 
that  kind  of  switching  or  any  switching  at 
Weed  and  other  stations  within  that  dis- 
trict dnring  the  time  that  plaintiff  was  so 
employed;  and  that  thMr  crew  did  all  the 
switching,  both  state  and  Interstate."  The 
trial  court  sustained  the  defendant's  objec- 
tion to  this  offer  of  proof,  and  ruled  that  be- 
fore tb'e  plaintiff  would  be  engaged  In  In- 
terstate commerce,  within  the  meaning  of 
the  act  of  Congress,  he  must  have  been  en- 
gaged at  the  time  in  handling  a  car  which 
^ther  came  from  out  of  the  state  or  was 
bound  outside  of  the  state,  or  was  passing 
through  the  state.  There  was  testimony 
tending  to  show  the  negligence  of  the  en- 
gineer and  the  resulting  Injury. 

A.  8.  Bennett,  of  The  Dalles  (Bennett  & 
Slnnott,  of  The  Dalles,  and  C.  B.  Watson,  of 
Ashland,  on  the  brief),  for  appellant.  Ralph 
E.  Moody,  of  Portland  (Ben  O.  Dey,  W.  D. 
Fenton,  and  Kenneth  L.  Fenton,  all  Of  Port- 
land, on  the  brief),  for  respondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
It  Is  cont^ded  by  counsel  for  plaintiff  that 
the  work  plalntlir  Montgomery  was  doing 
at  the  time  of  the  Injury  complained  of  was 
Incidental  to  the  movement  of  Interstate  com- 
merce, and  that  he  was  acting  partly  as  an 
agent  of  interstate  commerce  at  the  time, 
and  was  therefore  "engaged  In  Interstate 
commerce"  within  the  meaning  of  the  act 
Counsel  for  defendant  contend:  (1)  That  nei- 
ther the  engine,  caboose,  nor  tank  car  was 
an  Instrument  of  Interstate  commerce;  (2) 
that,  while  moving  this  tank  car,  defendant 
was  not  engaged  In  Interstate  commerce,  nor 
was  plaintiff  employed  therein.  The  "Em- 
ployer's Liability  Act"  provides:  "That 
every  common  carrier  by  railroad  while  en> 
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gagiug  In  commerce  between  any  of  the  sev- 
eral states  or  territories,  or  between  any  of 
tlie  states  and  territories,  •  »  *  shall  be 
liable  in  damages  to  any  person  suffering 
Injury  while  he  Is  employed  by  such  carrier 
In  such  commerce,  •  •  •  for  such  injury 
or  death  resulting  in  whole  or  in  part  from 
the  negligence  of  any  of  the  officers,  agents, 
or  employ^  of  such  carrier,  or  by  reason  of 
any  defect  or  insufficiency,  due  to  its  negli- 
gence, in  Its  cars,  engines,  appliances,  ma- 
chinery, track,  roadbed,  works,  boats, 
wharves,  or  other  equipment." 

The  first  and  main  question  Is,  Did  the 
work  in  which  the  plaintiff  and  his  associ- 
ates were  engaged  at  the  time  of  the  injury 
have  a  real  or  substantial  connection  with 
Interstate,  commerce,  so  as  to  bring  plaintiff 
within  the  protection  of  the  act?  The  ques- 
tion is  not  an  entirely  new  one. 

[1]  The  federal  courts  have  blazed  the 
way  to  be  followed  In  determining  most,  if 
not  all,  of  the  questions  involved  In  this  ac- 
tion. 

[2]  As  will  be  noticed,  the  evidence  tended 
to  show  that  the  plaintiff  was  engaged  in 
moving  the  oil  for  the  purpose  of  providing 
fuel  for  the  engines  used  In  transmitting 
freight  and  passengers  from  California  into 
Or^on.  The  oil  was  to  be  used  principally 
for  the  engine  and  crew  with  which  plaintiff 
was  engaged  in  his  general  work  of  switch- 
ing interstate  cars  and  spotting,  setting  out, 
and  moving  them  from  station  to  station. 
It  appears  that  about  two-thirds  of  the  work 
of  plaintiff,  of  switch  crew,  and  engine  was 
the  moving  of  cars  used  in  the  transporta- 
tion of  interstate  commodities,  although  all 
of  plaintiff's  work  was  done  in  the  state  of 
California. 

Mr.  Thornton,  in  Ills  work  on  the  Feder- 
al Employer's  liability  and  Safety  Appli- 
ance Acts  (2d  Ed.)  S  38,  says:  "It  is  beyond 
debate  that  the  statute  embraces  all  engi- 
neers, firemen,  brakemen  and  conductors  em- 
ployed at  the  time  of  their  injuries  upon  an 
interstate  train.  In  one  case  it  is  said  that 
the  statute  covers  a  telegraph  operator  dis- 
patching trains,  and  in  that  same  case  it  is 
said  that  Congress  meant  to  inclnde  every- 
body  whom  it  could  include.  *  *  *  It 
includes  a  car  repairer  in  a  switching  yard 
repairing  interstate  cars.  •  •  •  No  doubt. 
It  Is  believed,  but  what  a  freight  handler 
of  Interstate  freight  in  loading  and  unload- 
ing cars  in  wbldi  it  la  to  be  or  has  be&a. 
carried  is  covered  by  the  terms  of  the  stat- 
ute. So  are  mechanics  or  repairmen,  while 
engaged  upon  interstate  cars,  engines  or  oth- 
er interstate  instrumentalities,  and  even 
while  passing  over  the  railroad  for  the  pur- 
pose of  repairing  such  cars,  engines  or  in- 
strumentalities. Likewise  the  members  of 
an  emergency  crew  while  at  work  upon  any 
interstate  train  or  any  railroad  track  that  is 
a  highway  of  Interstate  commerce.  Lineinen 
tall  within  its  terms.    Not  only  are  track  re- 


pairers within  its  terms  but  also  those  who 
construct  or  repair  the  signal  -wires  used  by 
an  interstate  railroad,  even  though  they  be 
used  without  discrimination  between  the  lo- 
cal   or    interstate    character    of    its    traffic. 

*  *  •  In  the  case  of  yardmen  engaged  In 
making  up  an  Interstate  train,  under  the 
liberal  construction  given  these  federal  stat- 
utes by  the  courts,  there  Is  no  doubt  but 
what  they  will  be  held  within  the  terms  of 
this  Employer's  Liability  Act." 

In  the  case  of  Mondou  v.  N.  T.,  N.  H.  & 
Hartford  K.  R.  Co.,  and  the  other  cnse.s  de- 
cided therewith,  223  U.  S.  1,  at  page  48  of 
the  opinion,  32  Sup.  Ct.  169,  at  page  174 
(56  li.  Ed.  327,  38  I*  R.  A.  (N.  S.]  44),  Mr. 
Justice  Van  Devanter  said:  "Congress,  of 
course,  can  do  anything  which  in  the  exer- 
cise by  Itself  of  a  fair  discretion,  may  be 
deemed  appropriate  to  save  the  act  of  In- 
terstate commerce  from  prevention  or  Inter- 
ruption, or  to  make  that  act  more  secure, 
more  reliable,  or  more  efficient.  The  act  of 
interstate  commerce  is  done  by  the  labor  of 
men  and  with  the  help  of  things;  and  these 
m&i  and  things  are  the  agents  and  instru- 
ments of  the  commerce.  If  the  agents  or 
instruments  are  destroyed  wlille  they  are 
doing  the  act,  commerce  is  stopped;  if  the 
agents  or  Instruments  are  interrupted,  com- 
merce is  interrupted.  •  •  •»»  xhe  part 
of  the  opinion  on  page  62  of  223  U.  S.,  on 
page  176  of  32  Sup.  Ct  (56  L.  Ed.  327,  38 
L.  R.  A.  [N.  S.]  44),  is  peculiarly  applicable 
to  the  case  at  bar.  It  is  there  said:  "It  is 
true  that  the  liability  which  the  act  creates 

•  •  •  Is  imposed  for  the  benefit  of  all 
employes  of  sndi  carriers  by  railroad  who 
are  employed  in  Interstate  commerce,  al- 
though some  are  not  subjected  to  the  pecu- 
liar hazards  incident  to  the  operation  of 
trains.  •  •  • »  Digressing  from  the  main 
question,  this  language,  to  our  minds,  Indi- 
cates that  the  ruling  of  the  circuit  court 
sought  and  obtained  by  the  learned  counsel 
tor  defendant,  to  the  effect  that,  before 
plaintiff  would  be  engaged  in  interstate  com- 
merce within  the  meaning  of  the  act  of  Con- 
gress, be  must  be  engaged  at  the  time  in 
handling  a  car  which  either  came  from  out 
of  the  state,  or  was  bound  outside  of  the 
state,  or  was  passing  through  the  state,  re- 
stricts the  matter  within  too  narrow  limits. 

In  Doherty  on  Liability  of  Railroads  to  In- 
terstate Employes,  §  17,  pp.  88,  89,  it  is  said: 
"But  what  rule  may  be  laid  down  for  the 
determination  of  the  question,  'When  is  an 
employe  engaged  in  Interstate  commerce?' 
The  crew  of  an  Interstate  train  Is  of  course 
included.  A  switchman  engaged  in  duty,  as 
such,  for  an  interstate  train,  a  freight  han- 
dler while  employed  in  handling  interstate  or 
foreign  freight,  and  mechanics  or  car  repair- 
men while  engaged  in  work  upon  interstate 
cars  or  other  interstate  Instrumentalities, 
and  while  passing  over  the  road  for  the  pur- 
pose of  making  repairs  upon  cars  or  engines 
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of  an  Interstate  train,  are  also  included, 
and  emergency  or  wrecking  crews,  while  at 
work  upon  any  train  on  an  interstate  high- 
way, may  reasonably  be  included.  In  other 
words,  all  who  are  at  the  time  of  injury 
engaged  in  duty  which  has  direct  relation  to 
the  interstate  business  of  the  carrier  are  en- 
titled to  the  protection  of  the  act."  And  on 
page  229,  Id.,  It  Is  said:  "All  who  partici- 
pate in  the  maintenance  of  the  Instrumental- 
ities for  the  general  use  of  the  road,  even  in 
the  maintenance  of  such  Instrumentalities  as 
are  used  on  purely  local  branches,  necessari- 
ly participate  in  the  work  of  Interstate  com- 
merce, because  interstate  commerce  is  car- 
ried on  over  every  part,  branch,  section,  and 
division  of  the  entire  system  of  such  inter- 
state road." 

In  Southern  Ry.  Co.  v.  L'nited  States.  222 
U.  S.  20,  at  page  27,  32  Sup.  Ct.  2,  at  page 
4  (56  L.  Ed.  72),  we  find  the  following:  "Cars 
are  seldom  set  apart  for  exclusive  use  In 
moving  either  class  of  traffic,  but  generally 
are  used  interchangeably  in  moving  both; 
and  the  situation  is  much  the  same  >\-lth 
trainmen,  switchmen,  and  like  employes,  for 
they  usually,  if  not  necessarily,  have  to  do 
with  both  classes  of  traffic.  Besides,  the 
several  trains  on  the  same  railroad  are  not 
Independent  in  point  of  movement  and  safe- 
ty, but  are  interdependent,  for  whatever 
brings  delay  or  disaster  to  one,  or  results  In 
disabling  one  of  its  operatives,  Is  calculated 
to  Impede  the  progress  and  Imperil  the  safe- 
ty of  other  trains." 

In  Louisville  &  XashvlUe  R.  R.  Co.  v.  Mel- 
ton, 218  U.  S.  36,  at  page  48  of  the  opinion, 
30  Sup.  Ct  676,  54  L.  Ed.  921,  the  court  said: 
"A  railroad  cannot  be  run  without  bridges; 
bridges  cannot  be  built  without  carpenters. 
The  work  of  a  bridge  carpenter  on  a  rail- 
road is  perhaps  no  less  i)erllou8  than  the 
work  of  an  oiieratlve  on  one  of  its  trains. 
Coal  tipples  are  no  less  essential  to  the  op- 
eration of  a  railroad  than  bridges,  because 
the  engines  cannot  be  operated  without  coal. 
The  construction  of  a  coal  tipple  is  therefore 
essential  to  the  operating  of  a  railroad." 

In  the  case  of  Zlkos  v.  O.  R.  &  N.  Co.  (C. 
C.)  179  Fed.  893,  the  plaintiff  was  engaged  In 
repairing  a  track  used  incidentally  in  both 
cla.sses  of  traffic.  It  was  held  that  his  em- 
ployment came  within  the  law;  the  court 
saying  at  page  898:  "But  where  the  employ- 
ment necessarily  and  directly  contributes  to 
the  more  extended  use  and  without  which 
Interstate  traffic  could  not  be  carried  on  at 
all,  no  reason  appears  for  denying  the  power 
over  the  one,  although  It  may  indirectly  con- 
tribute to  the  other."  See,  also,  Colasurdo 
v.  Central  R.  R.  Co.  (C.  C.)  180  Fed.  832, 
which  Is  a  strong  case  and  very  much  tn 
point. 

As  stated  In  the  brief  of  the  late  Solicitor 
General,  and  quoted  in  the  Mondou  Case,  223 
U.  S.  at  page  48,  32  Sup.  Ct.  at  page  174  (56 
Ed.  327,  38  L.  R.  A.  [N.  S.]  44),  "Interstate 


commerce  (If  not  always,  at  any  rate  when 
the  commerce  Is  transiwrtatlon)  is  an  act." 
Let  U8  then  determine  whether  or  not  the 
act  in  which  plaintiff  was  engaged  at  the 
time  of  the  Injury  was  one  relating  In  a  sub- 
stantial way  to  Interstate  commerce. 

[3]  A  large  part  of  the  general  duties  of 
plaintiff,  with  his  associates,  was  in  switch- 
ing and  spotting  cars  to  be  loaded,  and  oars 
loaded,  with  interstate  commerce  commodi- 
ties. In  order  to  aid  and  accelerate  sucb 
interstate  business,  the  plaintiff,  with  the 
other  members  of  the  crew,  by  means  of  the 
engine,  hauled  cars  up  the  mountains  to  a 
station  from  which  they  could  conveniently 
be  taken  by  a  regular,  through,  or  Interstate 
train  passing  over  an  Interstate  railroad. 
Loading  freight  and  making  preparation  for 
the  same  to  be  .shipped  by  switching  the  cars 
and  attaching  them  to  the  regular  train,  and 
especially  in  transporting  the  cars  a  portion 
of  the  distance,  would  seem  to  be  as  much 
a  part  of  the  interstate  traffic  of  a  railroad 
as  the  actual  transjMrtation  across  the  state 
Hue;  so,  also,  would  be  the  furnishing  and 
pumping  of  oil  for  the  engines  to  be  used  in 
such  Interstate  business.  Was  not  the  act 
which  plaintiff  was  performing  at  the  time 
of  the  accident  Just  as  essential  to  interstate 
commerte  as  the  repairing  or  the  pulling  of 
the  throttle  of  an  engine  used  in  such  traffic? 
It  was  a  necessary  act  in  the  transmission  of 
interstate  freight,  and  all  who  co-operated  In 
the  work  were  engaged '  in  interstate  com- 
merce within  the  meaning  of  the  act  of  Con- 
gress. It  was  closely  connected  with  his 
general  duties.  Oil  is  the  food  that  gives 
life  and  strength  to  the  engine,  furnishing 
the  motive  power  for  the  transportation  of 
interstate  freight  and  by  the  aid  of  which  a 
stream  of  commerce  flows  from  state  to  state 
and  from  state  to  foreign  nations.  To  lUus- 
.trate,  draw  a  line  to  represent  the  boundary 
between  two  states;  draw  another  line,  cross- 
ing the  first,  to  represent  the  stream  of  in- 
terstate commerce.  Whatever  act  in  a  sub- 
stantial manner  aids,  accelerates,  or  increas- 
es the  amount  of,  or  furnishes  a  part  of  the 
supply  for,  such  stream,  and  Is  connected 
therewith,  to  the  same  extent  may  be  said 
to  aid,  support,  and  maintain  the  act  of  in- 
terstate commerce.  Such  labor  makes  inter- 
state commerce  more  secure,  more  reliable 
and  more  effective.  Suppose  that  all  the  agents 
engaged  in  providing  oil  to  be  used  as  fuel  in 
interstate  commerce  upon  a  railroad,  as  this 
oil  was  destined  to  be  used,  should  cease 
to  act,  for  instance,  on  account  of  a  boycott 
or  by  reason  of  an  injunction  order  Issued 
by  a  state  court  for  some  purpose  conceived  to 
be  good  (a  violent  assumption),  and  there  were 
a  failure  of  the  supply  of  fuel  and  both  the 
switch  and  interstate  engines  were  compel- 
led to  stop,  the  stream  of  interstate  commerce 
would  also  stop  or  be  lessened  to  the  same 
extent.  Wbat  court  or  lawyer  would  say 
that  under  these  circumstances  there  was 
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not  a  substantial  Interference  with  Inter- 
state commerce? 

[4]  In  the  business  of  an  Interstate  rail- 
road, the  Interstate  and  intrastate  traffic  Is 
intermingled  and  usually  handled  indiscrim- 
inately. It  would  be  practically  Impossible 
to  name  any  servant  of  an  interstate  road 
who  is  employed  exclusively  in  the  further- 
ance of  purely  interstate  traffic.  All  employ^ 
who  participate  in  the  maintenance  or  opera- 
tion of  the  instrumentalities  for  the  general 
use  of  the  road,  thereby  enhancing  the  utili- 
ty of  such  commerce,  are  necessarily  engaged 
In  the  work  of  Interstate  commerce,  within 
the  meaning  of  the  act.  The  fact  that  a  por- 
tion of  plaintiff's  work  pertained  to  local 
traffic  would  not  change  the  character  of  his 
labor  in  the  performance  of  acts  reasonably 
proximate  and  essential  to  the  moving  of  in- 
terstate freight,  and  in  assistance  thereof. 
Doherty,  §  58;  Thornton,  {  37. 

The  evidence  introduced  and  offered  upon 
the  trial  In  the  case  at  bar  tended  to  show 
that  the  defendant  railroad  company,  and  the 
plaintitr.  Its  employe,  were,  at  the  time  of 
the  Injury  complained  of,  engaged  in  Inter- 
state commerce  by  railroad,  within  the  mean- 
ing of  the  act  of  Congress.  It  follows,  if  this 
be  true,  that  plaintiff  was  entitled  to  the  pro- 
tection of  the  act,  and  the  case  should  have 
been  submitted  to  the  jury.  This  conclusion 
is,  we  think,  in  harmony  with  the  act  of 
Congress,  the  above  authorities,  and  Darr  v. 

B.  &  O.  K.  Co.  (D.  C.)  197  Fed.  665 ;  Lam- 
phere  v.  O.  R.  &  N.  C3o.,  196  Fed.  336,  116 

C.  O.  A.  156;  Ilorton  v.  O.  W.  K.  &  N.  C«. 
(Mar.  21,  1913)  130  Pac.  897;  Jones  v.  Chesa- 
peake &  O.  Ry.  Co..  149  Ky.  566,  149  S.  W. 
951;  Breske  v.  U.  &  St  L.  Ry.  Co.,  115  Minn. 
386,  132  N.  W.  337. 

(SI  The  evidence  tendered  by  plaintiff,  re- 
lating to  the  general  duties  of  the  plaintiff 
and  of  the  other  members  of  the  switching 
crew  during  the  time  plaintiff  had  been  em- 
ployed by  the  railroad  company,  was.  In  our 
opinion,  material  for  the  purpose  of  showing 
plaintiff's  general  duties  and  the  kind  of 
business  in  which  the  car  of  oil  was  to  be 
used.  The  trial  court  erred  In  rejecting  the 
evidence.  The  position  of  counsel  for  de- 
fendant is  that  it  is  immaterial  what  plain- 
tiff's general  duties  were,  or  what  he  may 
have  been  engaged  in  at  any  other  time  than 
that  of  the  accident,  and  they  cite  therefor, 
among  other  authorities,  Doherty,  J  17,  pp. 
87,  88,  and  Thornton  (2d  Ed.)  |  37.  But  we 
do  not  so  read  these  authorities.  They  are 
to  the  effect  that  it  is  not  enough  to  show 
that  an  employe  was  engaged  generally  by 
an  interstate  railroad  company  in  order  to 
come  within  the  provisions  of  the  act,  but 
tliat  he  must  go  hirther  and  show  that  he  re- 
ceived his  injury  while  engaged  in  interstate 
commerce  for  the  company.  This  does  not 
necessarily  Indicate  that  testimony  as  to  his 
general  duties  would  be  immaterial. 


The  jndgment  of  the  lower  court  will  there- 
fore be  reversed,  and  the  cause  remanded  for 
such  further  proceedings  as  may  be  proper, 
not  inconsistent  with  this  opinion. 


MARTIN  et  al.  v.  NATIONAL  LIVE  STOCK 
INS.  ASS'N. 

(Supreme  Court  of  Oregon.     April  22,  1913.) 

1.  Insueance  (§  633»)— Actions— Pleading— 
Insurable  Interest. 

In  an  action  on  an  insurance  policy  upon 
a  horse,  an  averment  in  the  complaint  that 
plaintiffs  were  at  all  times  owners  and  in  pos- 
session of  the  horse  from  a  period  over  nine 
months  before  the  date  of  the  issuance  of  the 
policy  until  the  death  is  a  aufficlent  allegation 
of  an  Insurable  interest  at  the  date  of  the  con- 
tract and  at  the  time  of  the  loss. 

[I'M.  Note.— For  other  cases,  see  Insurance, 
Cent.  Big.  i  1594;    Dec.  Dig.  f  «33.»1 

2.  Inschanck    (8    639*)— Actions — Pleading 
— Anticipatino  Defenses. 

In  an  action  npon  an  insurance  policy 
indemnifying  plaintiffs  from  loss  of  a  hoi-se  by 
death  from  disease  and  every  other  oasuultyj  a 
complaint  merely  averring  that  the  horse  died 
from  disease  is  sufficient,  even  though  the  policy 
contained .  a  stipulation  exempting  the  insurer 
from  liability  where  the  animal  is  killed  by  civil 
authority,  and  the  state  statutes  authorized  the 
killing  of  certain  diseased  nninmls,  for  this  is 
only  a  defense  which  a  plaintiff  is  not  t>ound  to 
anticipate. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  ii  1554,  1593,  1598;  Dec.  Dig.  § 
639.*] 

Appeal  from  Circuit  Court,  Polk  County; 
Henry  L.   Benson,  Judge. 

Action  by  John  E.  Martin  and  Mark  Blod- 
gett,  copartners  doing  busines.s  under  the 
firm  name  of  Martin  &  Blodgett,  against  the 
National  Live  Stock  Insurance  Company. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.     Affirmed. 

This  la  an"  action  by  John  E.  Martin  and 
Mark  Blodgett,  partners  as  Martin  &  Blod- 
gett, against  the  National  l-lve  Stock  insur- 
ance Association,  an  Oregon  corporation,  to 
recover  the  amount  of  an  insurance  policy 
issued  November  11,  1910,  'in  consideration 
of  the  payment  of  $90,  and  indemnifying 
plaintiffs  in  the  sum  of  $1,000  against  loss 
by  death  within  a  year  of  a  black  stallion, 
nine  years  old,  named  Priam,  "from  disease, 
fire,  lightning,  tornadoes,  cyclones  and  every 
other  casualty  which  necessitates  the  death 
of  any  animal  upon  which  insurance  Is  here- 
in provided,  when  In  the  event  all  due  care 
shall  have  been  taken  to  save  the  life  of 
such  animal  and  nothing  shall  have  been 
done  to  endanger  the  same  by  the  insured, 
'his  agents  or  employ&s."  Nearly  all  the 
averments  of  the  complaint  are  admitted  by 
the  answer  which  latter  pleading  sets  forth 
facts  as  a  sei>arate  defense.  The  allegations 
of  new  matter  In  the  answer  were  denied  by 
the  reply,  whereupon  the  cause  was  tried 
resulting  In   a    verdict   and   judgment   for 
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plaintiffs  aa  demanded  In  the  complaint,  and 
the  defendant  appeals. 

£.  O.  Stadter,  of  Portland,  for  appellant 
Oscar  Hayter,  of  Dallas,  and  John  A.  Car- 
son, of  Salem,  for  respondents. 

MOORE,  J.  (after  stating  the  tacts  as 
above).  The  only  error  assigned  is  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  hence  no 
Judgment  could  be  based  thereon.  It  is  ar- 
gued that  the  plaintiffs  failed  to  allege  a 
right  of  action  in  themselves. 

[1]  The  complaint  in  this  particular  reads 
as  follows:  "That  at  all  times  between  the 
9th  day  of  February,  1910,  and  the  death 
of  the  stallion  hereinafter  mentioned,  and  at 
said  time,  the  plaintiffs  were  the  owners  of 
a  certain  stallion  named  'Priam,'  and  that 
during  all  of  said  time  said  stallion  was  in 
the  possession  of  said  plaintiffs  in  Polk  coun- 
ty, state  of  Oregon."  When  it  is  remember- 
ed that  the  policy  was  issued  November  11, 
1910,  or  nine  months  and  two  days  after  the 
complaint  impliedly  stated  that  the  plaintiffs 
became  the  owners  of  the  animal,  the  prima- 
ry pleading  conclusively  Indicates  a  right  of 
action  in  the  parties  who  maintain  It  The 
complaint  sufficiently  shows  that  the  plain' 
tiffs  had  an  insurable  Interest  in  the  proper- 
ty when  the  contract  of  Indemnity  was  made, 
and  also  at  the  time  of  the  death  of  the 
horse,  and  such  averment  was  sufficient. 
Chrisman  v.  State  Ins.  Co.,  16  Or.  28.3,  18 
Pac.  466 ;  Hardwick  T.  State  Ins.  Co.,  20  Or. 
547,  26  Pac.  840. 

[2]  It  is  insisted  that  the  complaint  fails 
to  aver  that  the  death  of  the  animal  resulted 
from  one  of  the  particular  perils  against 
which  the  assured  were  indemnified.  The 
Initiatory  pleading  in  this  particular  reads 
as  follows:  "That  on  the  14th  day  of  No- 
vember, 1910,  in  Polk  county,  state  of  Ore- 
gon, the  said  stallion  died  from  disease."  It 
will  be  kept  in  mind  that  the  indemnity 
guaranteed  by  the  policy  was  against  loss 
by  death  inter  alia  "from  disease."  This  was 
one  of  the  hazards  enumerated.  The  aver- 
ment last  qnoted  brought  the  case  within 
the  specifications,  and  the  complaint  in  that 
particular  was  sufficient  A  stipulation  on 
the  back  of  the  policy,  as  far  as  material 
herein,  reads:  "This  association  will  not 
Indemnify  or  Incur  any  UabiUty  for  loss  of 
any  animal  caused  directly  or  indirectly  by 
Invasion,  insurrection,  riot  war  or  any  up- 
rising necessitating  martial  law,  or  any  oth- 
er usurpation  or  order  of  any  civil  authori- 
ty, or  when  such  animal  is  killed  or  destroy- 
ed by  an  officer  or  by  order  of  any  civil  of- 
ficer or  civil  authority." 

The  statute  provides  generally  that  In  all 
cases  of  contagious.  Infectious  or  communi- 
cable diseases  of  a  dangerous  or  incurable 
t^pe  that  may  exist  in  this  state  among 
domestic  animals,  excepting  sheep,  it  is  the 


duty  of  the  state  or  county  veterinarian  to 
cause  the  destruction  of  such  animals.  L. 
O.  L.  f  5649.  Any  animal  that  is  thus  affect- 
ed shall  possess  no  property  value,  and  may 
be  condemned  and  destroyed  by  the  state  or 
county  veterinarian  without  compensation  to 
its  owner.  Id.  f  5652.  Relying  upon  these 
provisions,  the  defendant's  counsel  contend 
that  it  was  incumbent  upon  the  plaintiff  to 
aver  in  the  complaint  that  the  death  of  the 
stallion  did  not  result  from  any  of  the  caus- 
es specified  in  the  policy  or  the  statute; 
but,  having  failed  to  do  so,  the  initiatory 
pleading  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  plaintiffs 
were  under  no  obligation  to  anticipate  a  pos- 
sible defense  by  alleging  in  the  complaint 
that  the  death  of  the  animal  did  not  result 
from  any  of  the  causes  specified.  Little 
Nestucca  Road  Co.  v.  Tillamook  County,  31 
Or.  1,  48  Pac.  465,  65  Am.  St  Rep.  802.  It 
is  not  averred  even  In  the  answer  that  the 
loss  of  the  property  was  occasioned  by  any 
of  the  causes  to  which  reference  has  been 
made. 

The  complaint  was  adequate  in  all  i>ar- 
ticulars;  and,  this  being  so,  the  Judgment 
is  affirmed. 


MARTIN  V.  CITY  OF  BROWNSVILLE  et  aL 

(Supreme  Court  of  Oregon.     April  22,  1913^) 

Afpkai.  and  Euob  (I  655*)— EbBOBB  in  Mak- 
ing Tbanscbipt  of  Retubn. 

Where  the  transcript  of  the  testimony  filed 
by  the  appellant  in  a  suit  in  equity  which  was 
to  be  tried  anew  on  the  testimony  in  the  Su- 
preme Court  contained  26  pages  substituted  in 
lieu  of  padres  contained  in  the  transcript  as 
furnished  appellant's  attorney  by  the  stenogra- 
pher who  took  the  testimony  on  the  trial,  the  pur- 
ported transcript  will  be  stricken,  and,  tiie  bur- 
drn  l>einK  on  appellant  to  furnish  a  correct  tran- 
script, she  win  not  be  permitted  to  have  the 
case  tried  on  the  correct  copy  of  the  stenogra- 

?her's  transcript  furnished  by  appellee's  attorney 
or  purpose  of  comparison. 
[Ud.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  2823-2825;    Dec  Dig.  f 
655.»] 

Appeal  from  (Circuit  Court,  Linn  County; 
William  Galloway,  Judge. 

Action  by  Elva  M.  Martin  against  the  dty 
of  Brownsville  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  On  motion 
to  strike  from  the  files  of  the  court  a  pur- 
ported transcrlt»t  of  the  testimony.  Motion 
granted. 

Weatherford  te  Weatherford,  of  Albany, 
and  B.  8.  Martin,  of  Brownsville,  for  ai^>el- 
lant  Hewitt  &  Sox,  of  Albany,  and  A.  A. 
Tussing,  of  Brownsville,  for  respondents. 

MOORE,  J.  TUs  is  a  motion  to  strike 
from  the  flies  of  this  court  a  purported  tran- 
script of  testimony.  Elra  M.  Martin  com- 
menced a  suit  against  the  city  of  Brownsville 
and  its  street  commissioner  A.  W.  Staudlsh 
to  enjoin  the  opening  through  her  premises 
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of  alleged  streets.  Thereafter  she  commenced 
another  suit  against  tbe  same  parties  to  re- 
strain interference  wltb  tlie  fences  Inclos- 
ing ber  land.  Issues  were  Joined,  and,  as 
we  understand,  both  causes  were  Jointly 
tried,  resulting  lu  decrees  denying  the  relief 
wMch  the  plaintiff  sought,  and  she  severally 
appealed.  Tbe  testimony  given  at  the  trial 
was  taken  in  shorthand  by  B.  T.  Yates,  and 
from  athdavits  submitted  herewith  it  appears 
that  much  difficulty  was  encountered  In  se- 
curing from.  Mm  a  transcript  of  his  extended 
stenographic  notes.  However,  on  September 
23,  1912,  he  completed  on  an  Uudem-ood 
typewriting  machine  one  ribbon  and  at  the 
same  time  two  duplicate  carbon  copies  of 
the  testimony,  to  which  were  attached  his 
certificates  to  the  effect  tliat  the  transcript 
was  an  accurate  extension  of  all  the  short- 
hand notes  so  taken  by  him,  including  objec- 
tions of  counsel,  the  rulings  of  the  court 
thereon,  and  the  exceptions  taken  thereto. 
Yates  personally  delivered  to  B.  S.  Martin, 
the  plaintiff's  husband,  and  one  of  her  at- 
torneys, the  original  and  one  duplicate  copy 
of  the  testimony.  The  remaining  copy  was 
sent  to  the  defendants'  counsel.  What  pur- 
ported to  be  the  ribbon  copy  Of  the  testimony 
was  filed  In  this  Court  December  23,  1912. 
Upon  a  subsequent  comparison  of  the  tran- 
script 80  filed  with  the  duplicate  copy  fur- 
nished to  defendants'  attorneys,  It  was  dis- 
covered that  24  pages  of  the  original  type- 
writing had  been  withdrawn  and  26  pages 
of  carbon  copy  substituted  in  lieu  thereof, 
showing  material  changes  in  the  testimony; 
pages  201  and  320  of  the  original  transcript 
were  not  withdrawn,  although  two  other 
pages  were  put  in  evidently  intended  to  sup- 
ply their  respective  places  in  the  record.  In 
the  original  transcript  and  in  the  cartion 
duplicate  thereof  furnislied  to  the  defendants' 
attorneys,  which  latter  copy  has  been  l^t 
with  our  clerk  as  a  supplement  to  this  mo- 
tioD,  tbe  paper  used  by  the  court  reporter 
has  impressed  therein  the  watermark  "Berk- 
shire Bond  U.  S.  A."  and  "Bond  TextUe  W.," 
while  in  the  substituted  pages  the  watermark 
"Edlnample"  appears  In  23  instances  and 
"Oapltol  Extra  Fine"  once,  and  two  pages 
in  which  no  water  lines  are  discerned. 

As  illustrating  the  <Aanges  made  In 
parts  of  the  transcript  filed  in  tills  court,  a 
page  of  testimony  as  appears  from  the  dupli- 
cate copy  prepared  by  the  official  reporter 
and  as  shown  by  the  corresponding  page  of 
the  substituted  trausmpt  will  be  respective- 
ly set  forth,  to  wit: 

A.  Wbra  we  bought  that  tract  of  land  from  Mr. 
Kay,  I  think  the  distances,— It  starts  from  the 
northwest  comer  and  runs  a  certain  distance  east, 
I  thinic  sixty-eight  rods,  and  tben  three  hundred 
fMt  sotitb,  then  slzty-eight  rods  west  and  three 
Irandred— 

Q.  I  will  ask  rou  this  question:'  That  plat  you 
executed  didn't  give  the  distances  of  the  lots  and 
along  Center  Street  that  carried  the  plat  clear  over 
to  Center  Street? 

A.  I  think  not. 

Q.  Do  you  know  what  those  distances  w«r«T 
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A.  How  tar  we  were  oS  ot  Center  Street? 

Q.  Do  70u  remember  What  the  distances — do  you 
remember  the  distances  given  on  the  plat  of  the 
length  ot  the  east  line  of  block  Hve  that  the  plain- 
tiff owns  In  this  case? 

A.  The  plat  called  tor  one  hundred  test 

Q.  The  plat  you  filed? 

A.  Yes,  Bir. 

Q.  The  plat  yon  filed  Instead  of  calling  tor  one 
hundred  feet  called  for  one  hundred  and  thirty-three 
feet,  which  would  carry  it  over  to  Center  Street? 

A.  Tes,  sir. 

Q.  Now  then,  on  the  other  end  of  that  strip  from 
the  plat  you  filed  called  for  one  hundred  and  five 
feet.  It  was  one  hundred  feet  which  carried  it  over 
to  Center  Street? 

A.  Yes,  sir,  some  where  about  five  or  eight, 
couldn't  say  exactly. 

Q.  That  would  be  block  eight  wouldn't  It? ' 

A.  Yes,  block  eight 

Q.  When  you  filed  that  plat  you  Intended  to  adopt 
that  street  didn't  you? 

A.  Yea,  sir. 

Q.  And  the  lots  that  you  sold  off  ot  that  was  sold 
according  to  that  plat  were  they  not? 

A.  Yes.  sir. 

Fred  H.  'Webber    C    X  Page  13. 

A.  When  we  bought  that  tract  of  land  from  Mr. 
Kay,  I  think  the  distances— It  starts  from  the  north- 
west corner  and  runs  a  certain  distance  east,  I 
think  slity-elgbt  rods,  and  three  hundred  and  forty 
feet  south,  then  sixty-eight  rods  west  and  then  three 
hundred  and  forty  feet  north. 

Q.  I  will  ask  you  this  question:  That  plat  you 
executed  didn't  give  the  distances  of  the  lots  and 
along  Center  Street  that  carried  the  plat  clear  over 
to  Center  Street? 

A.  It  did  not. 

Q.  Do  you  know  what  those  distances  were? 

A.  How  far  we  were  off  ot  Center  Street? 

Q.  Do  you  know  what  the  distances— do  you  re- 
member the  distances  given  on  the  plat  ot  the 
length  of  the  east  line  of  block  five  that  the  plaln- 
tlft  owns  In  tbis  case? 

A.  The  plat  called  for  one  hundred  feet. 

Q.  The  plat  you  filed? 

A.  Yes,  sir. 

Q.  The  plat  you  filed  Instead  of  calling  for  one 
hundred  feet  called  for  one  hundred  and  thirty- 
three  feet  which  wouM  carry  it  over  to  Center 
Street? 

A.  No,  sir.  One  hundred  feet  and  it  did  not  ex- 
tend to  Center  Street. 

Q.  Now  then  on  the  other  snd  ot  this  strip  It  was 
five  feet  wide?  which  was  the  distance  the  land 
covered  by  your  plat  was  from  Center  Street  at  that 
point- west  end  of  the  strip? 

A.  Yes,  sir.  Somewhere  about  five  or  eight  feet, 
couldn't  say  exactly. 

Q.  That  wonld  be  block  eight  wouldn't  it? 

A.  Yes,  block  eight. 

Q.  'When  you  filed  that  plat  you  Intended  to  adopt 
that  street  didn't  you? 

A.  We  didn't  adopt  any  street. 

Q.  And  the  lots  you  sold  off  ot  that  was  sold  ac- 
cording to  that  plat  were  they  not? 

A.  It  was  our  Intention  always  to  sell  according 
to  our  original  plat.  We  did  not  know  how  It  ap- 
peared on  the  record,  but  supposed  it  was  all  right. 
Fred  H.  Webber    C    X  Page  13. 

The  aifidavlt  of  B.  S.  Martin  Is  to  the  ef- 
fect that  he  did  not  know  who  substituted 
the  pages  in  the  transcript  of  the  testimony 
filed  in  this  court.  The  affidavits  of  J.  K. 
Weatberford  and  of  Mark  Weatherford  show 
that,  though  their  names  appeared  on  the 
briefs  with  that  of  Mr.  Martin  as  attorneys 
for  tbe  plaintiff,  they  never  had  possession  of 
the  original  transcript  B.  S.  Martin  files 
a  counter  motion  to  substitute  for  the  origi- 
nal transcript,  as  filed,  the  duplicate  carbon 
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copy  submitted  with  the  defendant's  motion 
herein.  It  was  Incumbent  upon  the  plaintiff 
as  appellant  In  suits  In  equity  to  be  tried 
anew  on  the  testimony  to  file  In  this  court 
a  correct  transcript  of  such  testimony.  L. 
O.  Ia  S  554.  This  she  did  not  do,  but  there 
was  left  with  our  clerk  a  transcript  muti- 
lated by  the  withdrawal  of  the  number  of 
pages  mentioned  and  the  substitution  of 
other  pages  In  th<^  stead.  Who  is  respon- 
sible for  the  changed  condition  of  the  record 
we  do  not  attempt  to  state.  As  these  are 
ciyil  suits  and  the  burden  was  Imposed  by 
law  upon  the  plaintiff  as  appellant  to  file 
with  our  clerk  a  correct  transcript  of  the 
entire  testimony,  she  must  suffer  the  conse- 
quence of  a  neglect  to  discharge  the  obliga- 
tion thus  placed  upon  her.  A  Judicial  record 
is  supposed  to  Impute  absolute  verity,  and 
it  is  strange,  when  by  means  of  duplicating 
on  a  typewriter  so  many  checks  against  the 
alteration  of  a  public  record  exist,  that  an  at- 
tempt should  be  made  to  foist  upon  this 
court  a  spurious  transcript. 

The  motion  of  plaintiff's  counsel  to  try 
these  cases  on  the  duplicate  carbon  cojiy 
Is  denied,  and  the  motion  to  strike  from  our 
lUes  the  purported  original  copy  is  allowed. 

BURNETT,  J.,  took  no  part  In  the  con- 
sideration of  tliis  motion. 


(«  Or.  301) 

HUTCHINGS  ▼.  ROYAL  BAKERY  &  CON- 

PBCTIONHIY    CO. 
(Supreme  Court  of  Oregon.     April  22,  1913.) 

Limitation   of  Actions   (J   130*)— Period- 
Stay. 

Where  plaintiff  was  permitted  to  take  a 
nonsuit  and  the  defendant  appealed,  the  time 
up  to  and  including  the  affirmance  of  the  non- 
suit on  appeal  must,  under  L.  O.  L.  {  20,  pro- 
viding that  when  the  commencement  of  an  ac- 
tion is  stayed  by  a  statutory  prohibition  the 
time  of  its  continuance  shall  not  be  a  part  of 
the  time  limited  for  commencement,  be  deduct- 
ed from  the  time  allowed  for  the  commence- 
ment of  such  action,  since  L.  O.  L.  {§  68,  71, 
provide  that  the  pendency  of  another  action  be- 
tween the  parties  for  the  same  cause  shall  be 
ground  for  demurrer  or  plea  In  abatement ; 
and  until  the  appeal  from  the  nonsuit  was  dis- 
posed of  such  an  action  was  pending. 

(Ed.  Note. — For  other  oasi-s,  see  Limitation  of 
Actions.  Cent.  Dig.  §§  539,  645,  65;^-506;  Dec. 
Dig.  i  130.*] 

Burnett,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Multnomah 
County;    Henry  E.  McGinn,  Judge. 

Action  by  George  Hatchings  against  the 
Royal  Bakery  &  Confectionery  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

This  is  an  action  to  recover  damages  for 
personal  injuries  received  by  the  plaintiff  on 
the  3d  day  of  May,  1909.  The  action  was 
first  commenced  on  September  27,  1909.  The 
case  was  put  at  issue  and  trial  commenced, 
when  plaintiff  moved  for  a  judgment  of  non- 


suit, which  was,  on  January  10,  1910,  al- 
lowed by  the  court  Thereafter,  on  January 
18,  1910,  plaintiff  commenced  a  Isecond  action 
for  the  same  cause,  to  which  the  defendant 
filed  a  plea  in  abatement,  alleging  that  there 
was  another  action  pending  between  the  same 
parties  and  for  the  same  cause.  On  April  5, 
1910,  the  defendant  appealed  from  the  judg- 
ment of  nonsuit  In  the  first  action,  and  on 
May  6,  1910,  the  court  sustained  the  plea  in 
abatement  and  dismissed  the  second  action. 
On  October  10,  1911,  the  judgment  of  nonsuit 
in  the  first  case  was  affirmed  in  the  Supreme 
Court  Hutchings  v.  Royal  Bakery,  60  Or.  48, 
118  Pac.  185.  On  December  4,  1911,  plaintiff 
commenced  the  present  action,  alleging  in 
the  complaint  the  above  history  of  the  former 
actions,  to  which  complaint  the  defendant 
demurred,  on  the  ground  that  the  action  was 
not  commenced  within  two  years  after  the 
Injury  complained  of  by  plaintiff;  that  being 
the  time  limited  by  law  within  which  an  ac- 
tion for  personal  injuries  must  be  commenc- 
ed. The  demurrer  was  overruled.  The  de- 
fendant declined  to  plead  further,  and  a  Jury 
was  called  to  assess  the  damages  sustained  by 
plaintiff,  which  returned  a  verdict  in  plain- 
tiff's favor  for  the  sum  of  $0,600,  and  judg- 
ment being  rendered  for  plaintiff  in  that 
amount  the  defendant  appeals. 

S.  C.  Spencer,  of  Portland  (Wilbur,  Spen- 
cer &  Dibble,  of  Portland,  on  the  brief),  for 
appellant  Chas.  Stout,  of  Portland  (T.  J. 
Hewitt  and  Johnson  ■&  Stout,  all  of  Port- 
land, on  the  brief),  for  respondent 

EAKIN,  J.  (after  stating  the  facta  as 
above).  Plaintiff  relies  upon  section  20,  ti. 
O.  L.,  which  provides,  "When  the  commence- 
ment of  an  action  is  stayed  by  injunction  or 
a  statutory  prohibition,  the  time  of  the  con- 
tinuance of  the  injunction  or  prohibition  sliaU 
not  be  a  part  of  the  time  limited  for  the 
commencement  of  the  action,"  contending 
that  the  second  action  could  not  be  main* 
talned  i)ending  the  appeal  from  the  Judg- 
ment of  nonsuit,  and  that  the  time  said  ap- 
peal was  pending  "shall  not  be  a  part  of  the 
time  limited  for  the  commencement  of  the 
action."  We  think  this  Is  the  only  question 
involved.  By  sections  68,  71,  L.  O.  L.,  an- 
other action  cannot  be  maintained  while  a 
former  one  is  pending  between  the  same  par- 
ties for  the  same  canse.  Hopwood  v.  Pat- 
terson, 2  Or.  51;  Crane  v.  Larsen,  15  Or.  348, 
15  Pac.  328.  Those  sections  constitute  a 
statutory  prohibition  against  the  commence- 
ment of  a  second  action  until  the  first  is  dis- 
posed of,  and  arrest  the  running  of  the  stat- 
ute, under  section  20,  supra.  Even  after  the 
judgment  of  nonsuit  was  affirmed,  plaintiff 
could  not  have  proceeded  with  the  second 
action,  since  it  was  prematurely  commenced, 
as  held  by  the  circuit  court  He  had  no  al- 
ternative but  to  wait  until  the  action  pend- 
ing on  appeal  was  disposed  of,  and  the  time 
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that  he  was  so  delayed  cannot  be  a  part  of 
the  time  limited  for  the  commencement  of 
the  action.  The  action  in  which  the  appeal 
was  pending  was  commenced  September  27, 
1909,  and  was  disposed  of  October  10,  1911, 
which  period  by  section  20,  supra,  "shall 
not  be  a  part  of  the  time  limited  for  the 
commencement  of  the  action."  Therefore  the 
present  action  was  not  barred  by  the  statute. 
The  Judgment  is  affirmed. 

BURNETT,  J.  (dissenting).  In  this  case  the 
cause  of  action  accrued  May  3,  1909.  An  ac- 
tion was  commenced  thereon  September  27th 
of  the  same  year.  A  demurrer  to  the  complaint 
having  been  overruled,  the  case  was  put  at 
issue,  and  after  the  Jury  had  been  Impaneled 
and  the  taking  of  testimony  begun  the  plain- 
tiff moved  for  a  voluntary  nonsuit,  which 
was  granted  over  the  objection  of  the  de- 
fendant On  January  18,  1910,  the  plaintiff 
commenced  a  second  action  for  the  same 
cause.  This  proceeding  having  been  institut- 
ed within  the  six  months  allowed  for  appeal 
from  the  Judgment  of  nonsuit,  the  defend- 
ant contended  that  under  section  626,  L,  O. 
L.,  the  former  action  was  deemed  to  be  pend- 
ing from  the  commencement  thereof  until  the 
final  determination  upon  appeal,  or  until  the 
expiration  of  the  period  allowed  in  which  to 
take  an  appeal,  and  so  filed  a  plea  in  abate- 
ment on  the  ground  of  the  pendency  of  the 
first  action.  The  circuit  court  sustained  the 
plea  and  dismissed  the  second  action.  The 
defendant  appealed  from  the  Judgment  of 
nonsuit  In  the  first  action,  contending  that 
the  plaintiff  had  no  right  to  take  a  voluntary 
nonsuit  after  a  trial  of  the  Issue  of  law  on 
the  demurrer,  or  after  the  commencement  of 
the  trial  on  the  merits.  In  an  opinion  by  Mr. 
Justice  Bean,  Mr.  Justice  McBride  dissent- 
ing, the  court  held  (€0  Or.  48,  118  Pac.  185) 
that,  although  under  such  circumstances  a 
plaintiff  could  not  of  right  take  ^  Judgment 
of  voluntary  nonsuit,  yet  it  was  within  the 
discretion  of  the  court  to  allow  him  that 
privilege,  and  so  affirmed  the  Judgment 
After  the  determination  of  the  cause  upon 
appeal  and  more  than  two  years  after  the 
cause  of  action  accrued,  the  plaintiff,  for 
the  third  time,  commenced  an  action  by  filing 
the  complaint  her^n,  alleging  the  history  of 
the  former  actions,  to  which  complaint  the 
defendant  demurred,  upon  the  ground  that 
the  latest  action  was  not  commenced  within 
two  years  after  the  injury  complained  of 
by  the  plaintiff.  The  demurrer  was  over- 
ruled. The  defendant  declined  to  plead  fur- 
ther, a  Jury  was  called  to  assess  the  dam- 
ages sustained  by  the  plaintiff,  and  upon  a 
verdict  In  his  favor  Judgment  was  rendered 
for  plaintiff,  and  the  defendant  appealed. 

This  being  an  action  for  personal  injury, 
the  statute  (section  8,  L.  O.  L.)  requires  that 
an  action  for  the  same  shall  be  brought  with- 
in two  years  after  the  cause  of  action  shall 
have  accrued.    The  defendant  conteuds  that  it 


appears  upon  the  face  of  the  complaint  "that 
the  action  has  not  been  commenced  within  the 
time  Umited  by  this  Code."  Section  68,  L.  O. 
L.  Section  20,  L.  O.  L.,  reads  thus :  "When 
the  commencement  of  an  action  Is  stayed  by 
injunction  or  a  statutory  prohibition  the  time 
of  the  continuance  of  the  injunction  or  pro- 
hibition shall  not  be  a  part  of  the  time  nmlf> 
ed  for  the  commencement  of  the  action."  The 
circumstances  mentioned  In  this  section  con- 
stitute a  statutory  disability  preventing  a 
plaintiff  from  commencing  an  action.  But 
section  22,  L.  O.  L.,  &ys:  "No  person  shall 
avail  himself  of  a  disability  unless  it  actual- 
ly existed  when  his  right  of  action  accrued." 
True  enough.  If  It  appears  upon  the  face  of 
the  complaint,  the  pendency  of  a  former  ac- 
tion for  the  same  cause  Is  ground  for  demur- 
rer, under  section  68,  L.  O.  L.,  and  by  vlr^ 
tne  of  section  71  Is  a  basis  for  a  plea  In 
abatement.  If  the  objection  doee  not  appear 
on  the  face  of  the  complaint  These  sec- 
tions, however,  do  not  themselves  constitute 
a  statutory  prohibition.  They  only  declare 
certain  advantages  which  a  defendant  may 
take  of  the  situation  created  by  the  plaintiff. 
We  have  no  statute  extending  the  limitation 
In  cases  where  the  action  has  failed  other- 
wise than  upon  the  merits.  Even  in  states 
having  such  a  statute,  the  weight  of  au- 
thority is  that  the  benefit  thereof  is  not 
extended  to  cases  where  the  litigant  volun- 
tarily discontinues  or  abandons  his  action  on 
motion  for  voluntary  nonsuit  The  following 
precedents  are  instructive  on  this  point; 
Lawrence  t.  Wlnlfrlede  Coal  Co.,  48  W.  Va. 
139,  35  S,  E.  925;  Pardey  v.  Mechanlcsvllle, 
112  Iowa,  68,  83  N.  W.  828;  Shields  v. 
Boone,  22  Tex.  193;  Barino  v.  McGee,  3 
McCord  (S.  C.)  452 ;  Manuel  v.  Norfolk,  etc., 
Ry.,  99  Va.  188,  37  S.  B.  957;  Koch  v.  Shep- 
pard,  223  111.  172,  79  N.  E.  62;  Archer  ▼. 
Chicago,  etc..  By.,  65  Iowa,  611,  22  N.  W. 
894.  It  is  a  state  of  affairs  produced  by 
plaintiff's  own  voluntary  action,  and  not  a 
statutory  prohibition  which  prevents  his  third 
action  being  instituted  after  the  expiration 
of  the  two  years'  limitation.  Having  of  his 
own  accord  dismissed  his  actions,  he  must 
bear  the  resulting  burdens  attending  upon 
that  course.  If  the  plaintiff  can  begin  and 
dismiss  three  actions  in  succession  and  so 
piece  out  the  statute  of  Umltatlons,  he  can 
extend  that  process  indefinitely  until  the  de- 
fendant's witnesses  have  disappeared,  or  its 
eondltion  has  otherwise  changed  to  its  dis- 
advantage. The  statute  would  be  thus  sub- 
ordinated to  the  pleasure  of  the  plaintiff,  or 
possibly  to  the  discretion  of  the  court  a 
state  of  affairs  the  legislative  power  has  not 
seen  fit  to  countenance. 

But  even  If  we  should  construe  a  pending 
action  to  be  a  statutory  prohibition,  the 
plaintiff  could  not  avail  himself  of  that  dis- 
ability to  extend  the  statute  of  limitations, 
because  it  did  not  exist  when  his  right  of 
action  accrued.    Section  22,  I<,  O.  Ii. 


Digitized  by 


Google 


516 


131  PACIFIC  REPOKTBH 


(Or 


The  Judgment  should  be  rerersed  and  the 
cause  remanded,  with  directions  to  the  cir- 
cuit court  to  sustain  the  demurrer  to  the 
complaint 


CITY  OF  WOODBURN  t.  APLIN  et  «L 
(Supreme  Court  of  Oregon.     April  15,  1913.) 

1.  Intoxicating  LiquoBS  (8  4o*)— Bonds— 
sufficienct  in  numbeb  of  subbties  — 
Sdbeiy  Companies— Statutes. 

Since,  in  amending  by  initiative  the  char- 
ter of  the  city  of  Woodburn  on  April'27,  1909, 
chapter  10,  {  2,  of  the  charter,  as  amended  by 
the  Legislature  February  7,  1899  (Sp.  Laws 
1899,  p.  526),  requiring  two  or  more  sufficient 
sureties"  on  liquor  bonds,  was  copied  without 
change,  it  is  not  to  be  regarded  as  a  new  state- 
ment of  the  law,  and  is  controlled  by  Laws 
1899,  p.  193,  enacted  February  20,  1899,  pro- 
viding that  where  a  surety  company  executes  a 
bond  there  is  a  fall  compliance  with  any  law, 
charter,  or  ordinance,  demanding  that  such 
bond  be  signed  by  one  or  more  sureties. 

[Ed.  Note.— For  other  cases,  see  Intozicatinj; 
Uquors,  Cent  Dig.  {  47;   Dec.  Dig.  {  45.*] 

2.  Intoxicating  Liquobs  (I  88*)  —  Admis- 
sions—Action  ON  Liquor  Bond— Pboceed- 
iNOs  IN  Cbiminal  Action. 

In  an  action  on  the  bond  of  a  liquor  deal- 
er, proceedings  in  the  recorder's  court  where- 
in the  defendant  pleaded  guilty  to  the  charge 
on  a  statement  of  the  same  facts  assigned  as 
a  breach  of  the  bond,  except  that  the  place  of 
such  breach,  which  was  a  sale  to  a  minor,  was 
only  charged  to  have  been  within  the  cit}^  lim- 
its, and  not  at  defendant's  place  of  business, 
are  competent  evidence  to  show  at  least  that 
a  sale  was  made  to  a  minor,  on  the  same  foot- 
ing as  any  other  oral  admission. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |§  91-95;  Dec.  Dig.  S  88.*] 

3.  Intoxicating  Liquors  (S  87*)— Liquob 
Dealers'  Bonds— Place  of  Bbeach. 

In  an  action  on  a  liquor  dealer's  bond,  giv- 
en in  connection  with  a  license  to  do  business 
at  a  place  named,  and  conditioned  for  the  keep- 
ing of  on  orderly  house  and  for  compliance  with 
law,  etc.,  violations  of  law  at  that  particular 
place  must  be  shown  to  render  the  surety  lia- 
ble. 

(Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  90;    Dec.  Dig.  i  87.*] 

4.  Appeal  and  Ebbob  (g  882*)— Invited  Eb- 
bob— Evidence. 

Where  a  recorder  was  testifying  as  to 
what  a  defendant  in  an  action  on  a  liquor  deal- 
er's bond  had  said  in  making  a  plea  in  a  crim- 
inal action  concerning  the  same  breach,  and 
defendant  objected  that  the  record  was  the 
best  evidence,  he  cannot  complain  if  plaintiff 
introduces  such  record.' 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3591-3610;  Dec  Dig.  g 
882.*] 

5.  Intoxicating  Liquors  (5  88*)— Bonds- 
Place  OF  Bbeach— Evidence. 

In  an  action  on  a  Hquor  dealer's  bond  given 
in  connection  with  a  license  to  do  business  in 
a  certain  place,  evidence  hM  to  warrant  a  find- 
ing that  the  breach  complained  of  was  commit- 
ted at  such  place. 

[Ed.  Note. — For  other  cnses,  see  Intoxicating 
Liquors.  Cent  Dig.  |S  91-95;   Dec.  Dig.  |  88.*] 

6.  Judgment  d  648*)- Res  Judicata— Na- 
ture OF  Judgment— Criminal  Prosecution. 

In  an  action  to  forfeit  a  liquor  dealer's 
bond  for  a  violation  of  law,  the  plaintiff  was 


bound  to  prove  the  breach  as  a  new  proposi- 
tion, without  referenxie  to  a  prior  conviction 
for  the  same  violation  in  the  recorder's  court. 
[Ed.  Note. — For  other  cases,  see  Judsjment, 
Cent  Dig.  U  1309,  1310;   Dec.  Dig.  f  648.*] 

7.  Witnesses  (S  380*)  — Impeachment— In- 
consistent Statements. 

In  im  action  on  a  liquor  bond,  plaintiff  can 
introduce  affidavits  of  two  of  its  witnesses 
made  in  a  criminal  action  in  regard  to  the  same 
violation  of  law  to  explain  the  apparent  incon- 
sistency of  using  such  witnesses  who  gave  evi- 
dence palpably  adverse  to  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  $g  1210-1219;  Dec  Dig.  g  380.*] 

8.  Witnesses  (g  248*)— Responsiveness  or 
Answers— Motion  to  Strike. 

Where  the  conrt  had  ruled  that  testimony 
should  be  confined  to  or  about  a  certain  time, 
and  a  witness  was  asked  what  a  person  was 
doing  about  the  date  given,  a  motion  to  strike 
the  answer  unless  the  witness  specified  the 
time  was  property  denied. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  gg  861-863;   Dec  Dig.  g  248.*] 

9.  Pleading  (g  193*)— Objections  to  Evi- 
dence as  Not  Within  Pleading. 

In  an  action  to  forfeit  a  liquor  dealer's 
bond  given  in  connection  with  a  license  to  do 
business  at  a  certain  place,  it  is  too  late  on 
appeal  to  urge  for  the  first  time  that  a  breach, 
regarding  which  there  was  testimony,  was  not 
alleged  to  have  occurred  In  the  place  named 
in  the  bond. 

[Ed.  Note. — ^For  other  eases,  see  Pleading, 
Cent  Dig.  gg  426,  428-435,  437-443;  Dec.  Dig. 
g  193.*] 

10.  iNToxioAfina  LiqiTOBS  (|  88*)— Dealer's 
Bonds— AixowiNO  minobs  to  Loixeb— Evi- 
dence. 

In  an  action  to  forfeit  a  liquor  dealer's 
bond,  evidence  Md  to  warrant  a  finding  that 
defendant  allowed  a  minor  to  loiter  in  his  place 
of  business. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  gg  91-95;  Dec.  Dig.  g  88.*] 

11.  Intoxicating  Liquors  (g  88*)  —  Harm- 
less Ebbob  —  Evidence  —  Issues  —  Plead- 
ing. 

In  a  suit  on  a  Honor  dealer's  bond,  the  ad- 
mission of  the  records  of  the  common  council 
declaring  a  forfeiture  of  the  bond  was  not  er- 
roneous, whe/e  such  forfeiture  had  been  alleg- 
ed in  the  complaint  and  admitted  by  the  an- 
swer. ■     .  . 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  gg  91-95;  Dec.  Dig.  g  88. *1 

Appeal  from  -  Circuit  Court,  Marion  Coun- 
ty;  Percy  B.  Kelly,  Judge. 

Action  by  the  City  of  Woodburn  against 
Gilbert  Aplln  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.     Afilrmed. 

This  is  an  action  by  the  city  of  Woodburn, 
a  municipal  corporation,  against  Gilbert  Ap- 
lln and  the  Vnited  States  Fidelity  &  Guar- 
anty Company,  a  private  corporation,  to  re- 
cover money.  The  admitted  facts  are  that 
Aplln  made  a  written  application  to  the 
mayor  and  the  common  council  of  Woodburn 
for  a  license  to  sell  spirituous,  vinous,  fer- 
mented, and  malt  Uquors  in  quantities  less 
than  a  gallon  within  that  city  for  the  term 
of  one  year  from  January  1,  1910 ;  the  busi- 
ness to  be  conducted  in  a  building  situated 
on  the  south  half  of  lot  3  of  block  2  of  that 
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city.  With  the  application,  Aplln  tendered 
the  snin  of  $600  in  payment  of  the  license 
and  also  offered  a  bond  In  the  aiun  of  $1,- 
000,  executed  by  himself  as  principal  and 
the  United  States  Fidelity  &  Guaranty  Com- 
pany as  surety.  The  condition  of  the  wa- 
dertaklng  recites  that,  pursuant  to  the  writ- 
ten application  therefor,  a  license  bad  been 
laaaed  to  Aplln  as  requested,  stating  the 
term  of  the  privilege  and  the  place  of  busi- 
ness, and  provides  as  follows:  "Kow,  there- 
fore. If  said  Gilbert  Aplln  shall  keep  an 
orderly  house,  will  comply  with  all  the  laws 
of  the  state  of  Oregon,  and  with  all  the  re- 
quirements of  the  city  charter  and  of  the 
ordinances  of  the  city  of  Woodburn,  then  this 
obligation  shall  be  void,  otherwise  to  re- 
main in  full  force  and  virtue."  The  com- 
plainant alleges  the  coriK>rate  character  of 
the  plaintiff  and  of  the  surety  ou  the  bond, 
states  the  facta  hereinbefore  set  forth,  and 
avere,  in  effect:  That  on  January  4,  1910, 
the  bond  so  tendered  was  accepted  and  ap- 
proved by  the  common  council  of  Wood- 
bum,  whereupon  the  license  applied  for  was 
issued  to  Aplln  pursuant  to  which  he  im- 
mediately engaged  In  business  at  the  place 
designated;  that  Aplln,  in  disregard  of  the 
provisions  of  ordinance  No.  161  of  the  city 
oX  Woodburn,  a  copy  of  which  is  made  a 
part  of  the  complaint,  in  disobedience  of  cer- 
tain statutes  of  Oregon,  and  in  violation  of 
the  terms  and  conditions  of  the  bond,  "did 
on  or  about  the  16th  day  of  November,  1910, 
in  the  said  place  of  business  wrongfully  and 
unlawfully  give,  sell,  furnish,  and  supply  one 
Kenneth  Sylvester  with  spirituous,  malt,  and 
vinous  liqnors,  to  wit,  whisky,  beer,  brandy, 
and  wines,  the  said  Kenneth  Sylvester  then 
and  there  being  a  minor  under  the  age  of 
21  years,  to  wit,  of  the  age  of  18  years." 
That  the  common  council  of  Woodburn  on 
December  6,  1910,  duly  declared  the  defend- 
ant's bond  forfeited  and  directed  the  city  at- 
torney to  collect  the  sum  named  therein. 
That  by  reason  of  the  premises,  and  in  viola- 
tion of  such  ordinance  and  of  the  statutes 
of  Oregon  referred  to,  the  condition  of  the 
bond  and  such  undertaking  became  forfeit- 
ed to  the  plaintiff,  and  the  defendants  be- 
came liable  to  it  In  the  sum  of  $1,000.  For 
a,  second  cause  of  action  the  complaint  al- 
leges the  facts  relating  to  the  application 
for  the  license,  the  giving  of  the  bond,  the 
payment  of  the  fee,  and  the  issuing  of  the 
license,  etc.,  as  hereinbefore  stated,  and 
avers  that  Aplln  In  violation  of  such  ordl- 
nanceand  of  certain  statutes  of  Oregon,  and 
in  disregard  of  the  terms  and  conditions  of 
the  bond,  "did  on  or  about  the  16th  day  of 
November,  1910,  in  the  said  place  of  business, 
wrongfully  and  unlawfully  permit  and  suffer 
Kenneth  Sylvester,  a  minor,  under  the  age  of 
21  years,  and  of  the  age  of  18  years,  to  loiter 
and  remain  in  said  room  and  said  place  of 
business  where  the  said  defendant,  Gilbert 
Aplln,  was  then  and  there  engaged  in  the 


sale  of  vinous,  malt,  and  spirituous  and  in- 
toxicating liquors."  The  remaining  aver- 
ments of  the  second  cause  of  action  are  the 
same  as  set  forth  in  the  first  cause.  For  a 
third  cause  of  action  the  complaint  alleges 
the  same  facts  as  are  set  forth  in  the  first 
cause,  and  contains  an  averment  as  follows: 
"That  the  said  Gilbert  ApUn,  in  disregard 
of  and  in  violation  of  the  provisions  of  sec- 
tion 10  of  said  ordinance  161,  and  in  disre- 
gard and  in  violation  of  the  terms  and  con- 
ditions of  said  bond,  did  on  or  about  the  5th 
day  of  December,  loio,  sell,  give  to,  and  fur- 
nish spirituous,  vinous,  fermented,  and  malt 
liquors  to  one  A.  Kmmet  Austin ;  the  said  A. 
Emmetj  Austin  at  the  said  time  and  then  and 
there  being  in  an  intoxicated  condition." 
Judgment  was  demanded  for  the  sum  of 
$1,000.  These  so-called  separate  causes  of 
action  are  nothing  else  than  allegations  of 
different  breaches  of  the  same  obligation, 
and,  as  there  can  be  but  one  recovery  on  the 
same  bond  in  a  case  of  this  kind,  all  the 
violations  of  its  terms  could  and  should 
have  been  united  in  one  statement  of  a  single 
cause  of  action.  On  that  basis  the  matters 
involved  will  be  discussed  in  this  opinion. 
A  general  demurrer  to  the  complaint  was 
overruled-  The  answer  admitt;ed  the  whole 
complaint,  except  the  alleged  unlawful  sales 
to  the  minor  and  to  the  intoxicated  person 
and  the  minor's  permitted  loitering  In  the 
saloon,  which  latter  averments  were  denied. 
At  the  trial,  after  the  evidence  was  taken, 
the  defendants  moved  for  a  verdict  for  the 
reason  urged  in  the  demurrer,  and  because 
there  was  no  evidence  to  show  that  the  al- 
leged breaches  of  the  bond  occurred  in  the 
building  named  therein.  This  motion  was 
denied  and  the  Jury  returned  a  verdict  In 
favor  of  the  plaintiff  for  $1,000.  The  de- 
fendants appeal  from  the  resulting  Judgment 

John  Bayne,  of  Salem,  for  appellanta. 
George  G.  Bingham,  of  Salem,  and  H.  Over- 
ton, of  Woodburn,  for  respondent 

PER  CURIAM.  [1]  It  Is  maintained  by 
defendant's  counsel  that  May  8,  1905,  the 
dty  of  Woodburn  duly  enacted  ordinance  No. 
161,  section  2  of  Which  provides  generally 
that  an  applicant  for  a  liquor  license  shall 
with  his  petition  tend»  a  good  and  suffi- 
cient bond  therefor  in  the  sum  of  $1,000,  exe- 
cuted to  the  dty  of  Woodburn  with  two  or 
more  sufficient  sureties,  the  bond  to  be  con- 
ditioned that  the  applicant  will  keep  an  or- 
derly house,  and  that  he  will  comply  with 
all  the  requirements  of  the  charter  and  ordi- 
nances of  that  dty  and  with  the  laws  of 
the  state  of  Oregon,  and  since  it  appeared 
from  an  Inspection  of  the  copy  of  the  obli- 
gation attached  to  the  complaint  as  an  ex- 
hibit that  the  name  of  only  one  surety  was 
subscribed  to  the  undertaking,  the  complaint 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and,  such  b^ng  the  case; 
errors  were  committed  in  overruling  the  de- 
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murrer  and  in  refusing  to  direct  a  verdict  for 

the  defendant. 

A  statute  was  approved  February  20,  1899 
(Laws  Or.  1899,  p.  193)  anthorizlng  surety 
companies  to  transact  business  In  Oregon. 
Section  6  of  that  enactment  provided  gener- 
ally that,  whenever  any  bond  was  required 
by  the  charter  or  ordinance  of  any  munici- 
pality with  surety  or  sureties,  such  bond 
might  be  executed  by  a  surety  company  qual- 
ified to  transact  business  within  this  state, 
and  that  an  execution  by  a  surety  company 
of  a  bond  should  be  in  all  respects  a  full 
and  complete  compliance  with  every  require- 
ment of  the  law,  charter,  or  ordinance  de- 
manding that  such  bond  should  be  executed 
by  one  surety  or  by  one  or  more  sureties,  or 
that  such  sureties  should  be  residents,  or 
householdors,  or  freeholders,  or  possess  any 
other  qualifications,  and  all  municipalities 
shoifld  accept  and  treat  such  a  bond,  when 
so  executed  by  a  surety  company,  as  con- 
forming to  and  fully  and  completely  comply- 
ing with  any  requirement  of  the  charter, 
ordinance,  rule,  or  regulation,  and  that  no 
Justification  on  the  part  of  the  surety  com- 
pany should  be  required.  Tlie  latter  clau.se 
was  amended  February  24,  1903  (Laws  Or. 
1903,  p.  222),  so  as  to  compel  a  surety  com- 
pany to  Justify  when  so  required.  I*  O.  L. 
§  4677. 

It  is  argued  by  defendant's  counsel  that, 
while  the  section  of  the  statute  referred  to 
authorizes  the  execution  of  a  bond  by  a  s\ire- 
ty  company  in  cases  where  a  city  charter  or 
a  municipal  ordinance  requires  "one  surety 
or  one  or  more  sureties"  as  specified  In  the 
act,  the  statute  does  not  empower  a  surety 
company  to  execute  a  valid  bond  where  "two 
or  more  sufficient  sureties"  are  required  as 
in  ordinance  No.  161  of  the  city  of  Wood- 
bum;  that  such  an  ordinance  was  enacted 
May  8,  1905,  and  subsequent  to  the  amend- 
ment of  section  6  of  the  act  adverted  to ;  and 
that  the  ordinance,  being  the  latest  legisla- 
tion upon  that  subject,  is  therefore  controll- 
ing. 

In  support  of  the  legal  principle  thus  in- 
sisted upon,  attention  has  been  called  to  the 
case  of  Hlllman  v.  Mayher,  38  Tex.  Civ.  App. 
377,  85  S.  W.  818,  where,  In  construing  the 
statute  which  demanded  that  the  bond  of  a 
retail  liquor  dealer  should  be  executed  with 
"at  least  two  good,  lawful  and  sufficient  sure- 
ties," it  was  held  that  such  bond  with  only 
one  surety  was  not  a  valid  undertalting,  and 
that  a  recovery  of  the  penalties  for  a  breach 
of  Its  Conditions  could  not  l>e  had  against  the 
principal  or  the  surety. 

In  a  later  decision,  however,  by  the  same 
court  there  was  Interpreted  a  statute  of  Tex- 
as enacted  in  1897  (Acts  25th  Leg.  c.  158), 
providing  that  a  bond  required  by  law,  other 
than  state  and  coiinty  ofiidal  bonds,  miglft 
be  made  by  surety  companies,  permitted  to 
do  business  within  that  state,  and  such  exe- 
v'ution  of  a  bond  should  constitute  a  compli- 


ance with  the  law  requiring  two  sureties  on 
a  bond.  In  1901  (Acte  27th  Leg.  c.  136)  an 
earlier  statute  of  that  state  was  re-enacted, 
requiring  liquor  dealer's  bonds  to  have  "at 
least  two  good,  lawful  and  sufficient  sure- 
ties" ;  the  euactment  being  the  same  in  the 
original  statute,  except  as  to  a  clause  relating 
to  habitual  drunlsards,  but  not  changing  the 
number  of  bondsmen.  In  construing  these 
statutes  together,  it  was  held  that  the  re-en- 
actment did  not  operate  to  repeal  the  act  of 
1897,  In  so  far  as  it  affected  sureties  on  liquor 
dealers'  bonds,  requiring  two  sureties,  etc., 
and  that  a  liquor  dealer's  l)ond  executed  by  a 
bonding  company  as  sole  surety  was  suffi- 
cient. Taggart  v.  Hlllman,  42  Tex.  Civ.  App. 
71,  93  S.  W.  245.  In  that  case  a  writ  of  error 
was  denied  by  the  Supreme  Court  of  that 
state. 

The  city  of  Woodbum  was  originally  incor- 
porated February  20,  1889.  Sp.  Laws  Or. 
1889,  p.  303.  The  charter  of  that  dty  wa^ 
amended  February  19,  1891  (Sp.  Laws  Or. 
1891,  p.  861);  February  6,  1895  (Sp.  Laws 
1895,  p.  153);  and  February  7, 1899  (Sp.  Laws 
1899,  p.  526).  Section  2  of  chapter  10  of  the 
enactment  last  mentioned  provided  that  a  i>e- 
tltloner  for  a  liquor  license  should  with  his 
application  present  to  the  common  council  a 
good  and  sulilcient  l>ond  tn  the  sum  of  $1,000, 
"with  two  or  more  sufficient  sureties,  to  tie 
api)roved  by  the  council,  conditioned,"  etc.' 
This  alteration  of  the  charter  having  Iteen 
made  February  7,  1899,  and  the  statute  au- 
thoilzlug  surety  companies  to  execute  bonds 
enacted  February  20,  1899,  the  latter  statute 
became  applicable,  making  a  surety  company 
on  a  bond  equal  to  "two  or  more  sufficient 
sureties,"  which  phrase,  prior  to  February 
20,  1899.  evidently  meant  two  or  more  per- 
sons. The  Litter  enactment,  tliereforc,  super- 
seded the  amendment  of  the  cliarter  of  Fel>- 
ruary  7,  1899,  permitting  a  surety  company 
to  execute  a  valid  bond,  as  effectually  as  two 
or  more  sufficient  individual  suretiea  Tag- 
gart v.  Hlllman,  supra.  The  charter  of 
Woodbum  was  again  altered  by  the  legal  vot- 
ers of  that  city  April  27,  1009,  under  an  ex- 
ercise of  the  initiative  power,  but  no  change 
was  made  in  section  2  of  Chapter  10  as 
amende  February  7, 1809,  and  "two  or  more 
sufficient  sureties"  are  now  required  on  a 
bond  executed  in  that  city. 

The  amendment  of  the  charter  by  the  legal 
voters  not  having  made  any  alteration  In 
that  part  of  the  enactment  of  February  7, 
1899,  relating  to  the  number  of  sureties  on  a 
bond  executed  in  the  city  of  Woodbum,  the 
parts  of  the  earlier  charter  that  were  copied 
without  change  into  the  amendment  which 
was  adopted  April  27,  1909,  are  not  to  be  re- 
garded as  a  new  statement  of  the  law,  but 
are  to  be  read  as  a  portion  of  the  earlier 
charter,  and  hence  subject  to,  and  controlled 
by,  the  provirfons  of  section  6  of  the  act  of 
February  20,  1899,  authorizing  a  surety  com- 
pany to  execute  to  a  municipal  corporation  a 
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valid  bond.  Endllch,  Int  Stat  i  194 ;  Stlngle 
T.  Nevel,  9  Or.  62 ;  EMdy  v.  Kincald,  28  Or. 
537.  41  Paa  156,  655;  SmaU  v.  Lutz,  41  Or. 
670,  67  Pac.  421,  60  Paa  825;  HaU  v.  Dunn, 
62  Or.  475,  97  Pac.  811,  25  L.  R.  A.  (N.  S.) 
193;  State  ex  rel.  t.  Malbear  Oonnty  Court, 
64  Or.  255,  101  Pac.  907,  103  Pac.  446 ;  Alli- 
son T.  Hatton,  46  Or.  370,  80  Pac.  101 ;  Ren- 
shaw  T.  Lane  County  Court,  49  Or.  526,  89 
Pac.  147;  State  v.  Cochran,  55  Or.  157,  104 
Pac.  419,  105  Pac.  884;  State  ▼.  McGlnnls, 
66  Or.  163,  108  Pac.  132;  State  t,  Schluer, 
69  Or.  18, 115  Pac.  1057. 

The  bond  In  the  case  being  sufficient,  when 
executed  by  the  defendant  the  United  States 
Fidelity  &  Guaranty  Company,  as  surety,  no 
error  was  committed  In  OTerruIing  the  de- 
murrer to  the  complaint,  or  in  refusing  to 
instruct  the  jury  to  return  a  verdict  for  the 
defendant  on  that  ground.  Capital  Lumber- 
ing Co.  V.  Learned,  36  Or.  544,  50  Paa  454, 
78  Am.  St  Rep.  702;  AldricU  v.  Columbia 
Co.,  39  Or.  263,  64  Paa  455. 

[21  It  Is  maintained  that  errors  were  com- 
mitted in  admitting  in  evidence,  over  objec- 
tion and  exception,  a  copy  of  a  criminal  com- 
plaint wherein  the  city  of  Woodbum  was 
plalntm  and  GUbert  Aplin  defendant  charg- 
ing that  the  latter  on  November  16,  1010,  un- 
lawfully sold,  within  the  corporate  limits  of 
that  city,  spirituous,  vinous,  malt  and  fer- 
mented liquors  to  K.  Sylvester,  a  minor;  In 
permitting  J.  J.  Stangle,  the  city  recorder  of 
Woodbum,  to  detail  statements  which  were 
made  to  him  by  Aplin  as  to  changing  his  plea 
of  not  grullty  to  such  charge  to  a  plea  of  guil- 
ty thereof ;  and  In  allowing  the  Introduction 
as  testimony  of  a  copy  of  the  J6urnal  of  such 
recorder's  court  Imposing  upon  ApUn  a  fine 
In  pursuance  of  his  amended  plea.  It  is 
argued  by  the  defendant's  counsel  that  the 
surety  company  would  not  be  liable  on  the 
bond  unless  Aplin  unlawfully  sold  liquors  at 
bis  place  of  business,  and  that  as  the  cod> 
plaint  before  the  recorder  did  not  charge  the 
sale  to  have  been  made  there,  an  error  was 
committed. 

[3]  In  view  of  the  strictness  with'  which 
the  law  construes  the  obligations  of  a  surety. 
It  may  be  conceded  that,  on  account  of  this 
bond  having  been  given  in  connection  with  a 
business  which  was  required  to  be  conduct- 
ed in  a  certain  place,  it  would  be  only  viola- 
tions of  law  at  that  particular  place  that 
would  render  the  surety  liable  on  the  bond. 
Clement  v.  Smith,  128  App.  Dlv.  800,  113  N. 
Y.  Supp.  65;  County  of  Moniteau  v.  Lewis, 
123  Mo.  App.  673,  100  8.  W.  1107.  The  sub- 
stance of  the  first  breach  assigned  In  the 
complaint  is  that  on  November  16,  1910,  at 
the  place  of  business  of  the  defendant  In 
question,  be  sold  to  a  minor,  Kenneth  Syl- 
vester, certain  intoxicating  liquors.  The  pro- 
ceedings In  the  recorder's  court  wherein  the 
defendant  pleaded  guilty  to  the  charge  on  a 
statement  of  the  same  tacts  as  are  herein  as- 
signed as  a  breach  were  competent  to  pruve 


one  element  on  that  breach,  namely,  the  sale 
of  liquor  to  a  minor.  It  is  admitted  on  the 
same  basis  as  any  other  admission  of  that 
fact  at  any  other 'time  or  place  would  be 
considered  In  evidence.  It  was  not  admitted 
In  the  character  of  a  judgment  binding  con- 
clusively upon  the  defendant  because  It  was 
a  judicial  decision  rendered  between  other 
parties.  It  stands  on  the  same  footing  as  an 
admission  orally  made  to  some  other  person 
who  could  have  come  utwn  the  stand  as  a  wit- 
ness and  testifled  to  the  same. 

[4]  Moreover,  when  the  recorder  before 
whom  the  plea  of  guilty  was  entered  was  tes- 
tifying, as  well  he  might  to  what  the  de- 
fendant said  about  pleading  guilty  on  that 
occasion,  the  latter's  counsel  objected  on  the 
ground  that  the  record  of  the  plea  was  the 
best  evidence.  Thereupon  In  deference  to  the 
objection  the  record  in  question  was  Introduc- 
ed, and  If  it  was  error  it  was  Invited  error  of 
which  the  defendants  have  no  right  to  com- 
plain. 

[S]  It  remains  to  be  seen  whether  there  is 
any  testimony  tending  to  prove  the  other  ele- 
ments of  the  first  breach  assigned,  namely, 
that  the  sale  to  the  minor  occurred  In  the 
place  for  which  the  security  was  given.  The 
bill  of  exceptions  discloses  that  K.  Sylvester, 
the  minor  In  question,  testifled  that  he  was 
In  Aplln's  saloon,  the  place  Involved,  on  the 
day  mentioned  In  the  charge  before  the  re- 
corder. He  Is  corroborated  In  this  by  Lester 
Kendall,  another  minor  with  him  at  the  time. 
It  Is  also  disclosed  that  soon  afterwards  they 
were  both  drunk.  These  circumstances, 
which  the  jury  was  entitled  to  consider  In 
evidence  as  tending  to  prove  the  place  In 
which  occurred  the  furnishing  of  the  liquor 
to  the  minor,  were  admitted  by  the  defendant 
Aplin  In  his  plea  of  guilty.  Restrained  by 
section  3  of  article  7  of  the  Constitution  of 
the  state,  as  it  now  stands,  we  cannot  affirma- 
tively say  that  there  Is  no  evidence  to  sup- 
port the  verdict  on  this  point  and  hence  can- 
not reverse  the  case  on  that  assignment  of  er- 
ror. The  fact  sought  to  be  established  under 
the  first  breach  assigned  was  that  the  de- 
fendant Aplin  had  violated  the  law  In  hl.s 
place  of  business  for  which  the  bond  was 
given  by  furnishing  liquor  to  a  minor. 

[8]  The  plaintiff  was  bound  to  prove  tliis 
as  a  new  proposition  without  relereuce  to 
the  conviction  in  the  recorder's  court ;  but. 
with  all  these  circumstances  disclosed  in 
plaintiff's  case,  the  court  could  not  have  prni>- 
erly  directed  a  nonsuit  on  the  breach  Involv- 
ed. On  that  point  the  plaintiff  made  a  case 
sufficient  to  be  submitted  to  the  jury. 

It  Is  true  the  bill  of  exceptions  discloses 
that  the  defendant  Aplin  and  his  bartenders 
all  unite  in  saj-ing  that  no  liquor  was  sold 
to  the  minor  Sylvester  on  the  occasion  men- 
ti«ned,  and  Aplin  himself  explains  his  plea 
of  guilty  on  the  ground  that  It  was  cheaper 
for  him  to  pay  a  fine  than  to  go  to  the  ex- 
pense of  defending  the  case  in  the  recorder's 
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conrt  and  run  the  risk  of  a  greater  fine  be- 
sides the  expense  of  Ws  resistance.  With 
these  matters  we  have  nothing  to  do.  They 
were  all  before  the  jury,"  which  is  the  only 
tribunal  to  pass  upon  the  weight  of  the  testi- 
mony. 

f7J  Kendall  and  Sylvester  themselves  both 
denied  on  the  witness  stand  that  llQuor  bad 
been  furnished  to  them  in  the  defendsmt's 
saloon.  The  plaintUf,  by  whom  they  were 
called,  then  exhibited  the  affidavits  which 
they  had  subscribed  before  the  recorder  on 
November  16,  1910,  to  the  effect  that  they 
had  on  that  day  purchased  whisliy  and  beer 
in  the  defendant  Aplln's  saloon  in  Wood- 
bura.  Kendall  and  Sylvester  both  admit- 
ted making  these  affidavits,  but  they  said 
they  were  untrue,  whereupon,  over  the  ob- 
jection of  the  defendant's  counsel,  plaintiff 
introduced  them  In  evidence.  As  stated  by 
counsel  for  plaintiff  and  explained  by  the 
court  at  the  time,  these  declarations  were 
not  admitted  as  substantive  evidence,  but 
only  to  show  that  these  witnesses  bad  made 
at  other  times  statements  inconsistent  with 
tbdr  present  testimony.  The  plaintiff  was 
entitled  to  use  these  declarations  to  explain 
th«  apparent  inconsistency  of  using  witnesses 
who  gave  evidence  so  palpably  adverse  to  the 
party  caUlng  them.  L.  O.  L.  {§  861,  864. 
Under  such  circumstances  no  error  was  com- 
mitted In  receiving  in  evidence  the  affidavits 
mentioned, 

[8,  S]  It  win  be  remembered  that  the  charge 
of  selling  liquor  to  Austin,  an  intoxicated  per- 
son. Is  not  alleged  to  have  occurred  in  the 
place  of  business  for  which  the  bond  was 
given.  One  witness  testified  that  about  No- 
vember '25,  1910,  he  saw  Austin,  who  was 
then  so  drunk  he  could  hardly  get  up  the 
street,  in  the  saloon  of  the  defendant  Aplin 
buying  whisky.  Another  witness  testified 
that  about  December  5,  1910,  he  saw  Austin 
getting  liquor  in  the  defendant's  place  of 
business  and  that  he  was  drunk  at  the  time. 
These  witnesses  testlfled  somewhat  at  length, 
but  the  only  objection  made  by  the  defend- 
ant's counsel  to  their  testimony  which  was 
not  sustained  by  the  court  occurred  in  this 
wise:  The  court  had  ruled  that  the  testimony 
should  be  confined  to  the  time  on  or  about 
the  5th  day  of  December,  1910,  the  date 
named  in  the  complaint  assigning  this  breach 
and  on  motion  of  defendants'  counsel  the 
court  struck  out  all  that  was  said  about 
Austin  at  any  other  time  that  the  witness 
was  in  there  drinking  if  he  was  drinldng. 
The  witness  then  on  the  stand,  one  of  the 
two  mentioned,  was  then  asked:  "State  to 
the  court  and  the  Jury,  when  he  was  in 
there  in  this  condition  about  the  date  given, 
what  was  he  doing  In  reference  to  purchasing 
a  drink?  A.  Ue  was  In  there  buying  a 
drink.  Q.  What  was  he  buying?  A.  Buying 
whisky  as  a  general  thing."     The  defend- 


ants' counsel  then  objected  to  the  answer  un^ 
less  the  witness  said  when  and  moved  to 
Btrlke  it  out  unless  confined  to  the  time.  In 
view  of  the  ruling  of  the  court  confining  the 
time  to  the  date  mentioned  in  the  complaint 
and  the  form  of  the  question  thus  restricted, 
and  to  which  the  answer  was  responsive,  we 
think  there  was  no  material  error  to  be 
predicated  upon  this  objection.  If  the  de- 
fendant intended  to  rely  upon  the  objection 
that  this  breach  Is  not  alleged  to  have  o<;- 
(■uri-ed  In  the  place  named  In  the  bond,  it 
should  have  been  bronght  to  the  attention 
of  the  conrt  below.  It  cannot  be  urged  here 
for  the  first  time  under  the  form  of  objection 
appearing  In  the  record. 

[10]  The  second  breach  was  to  the  effect 
that  on  November  16,  1910,  In  said  place  of 
business,  the  defendant  ApUn  allowed  Ken- 
neth Sylvester,  a  minor  under  the  age  of 
21  years,  tp  loiter  In  said  room  and  place  of 
business.  On  this  point  O.  B.  ApUn,  who  at 
the  time  kept  a  lanch  counter  In  the  back 
part  of  the  saloon,  testified  for  defendant  as 
follows:  "They  (referring  to  Kendall  and 
Sylvester)  came  in  as  near  as  I  can  tell  about 
0  o'clock.  Kendall  came  in,  somewhat  of  a 
little  fellow.  He  was  drunk.  He  offered 
me  a  drink  out  of  a  bottle  over  the  counter. 
He  says:  'My  partner  has  fallen  down  In 
the  alley;  I  guess  he  is  asleep.'  He  walked 
Into  the  back  room,  and  in  a  few  minutes 
came  the  other  feUow.  They  went  Into  the 
barroom.  The  fellow  behind  the  bar  told 
tuy  other  brother.  He  said:  'They  have  Just 
come  in;  you  had  better  put  them  out.'  He 
told  him  to  put  them  out  He  went  In  and 
put  them  out  the  back  way  the  same  way 
they  came  in.  1  didn't  see  them  any  more. 
That  is  the  last  time  I  saw  them."  This 
of  itself,  in  addition  to  the  testimony  which 
has  already  been  made,  is  sufficient  to  go  to 
the  Jury  In  support  of  the  breach  Just  men- 
tioned as  tending  to  show  that  the  minor 
loitered  In  the  saloon  an  appreciable  length 
of  time,  by  the  tadt  permission  of  Aplln  the 
defendant  here. 

[11]  It  is  Insisted  that  an  error  was  com- 
mitted In  receiving  in  evidence  over  objec- 
tion a  copy  of  the  records  of  the  common 
council  of  Woodburn  declaring  a  forfeiture 
of  Aplln's  bond;  but,  as  this  forf^ture  was 
alleged  in  the  complaint  and  admitted  by 
the  answer,  proving  the  same  does  not  con- 
stitute material  error.  In  short,  there  was 
competent  testimony  for  the  Jury  to  consider 
in  support  of  the  two  breaches  assigned  as 
having  occurred  in  the  place  of  business  of  the 
defendant  No  material  error  is  assigned 
respecting  the  testimony  concerning  the 
breach  alleged  to  have  taken  place  in  the 
saloon. 

Proof  of  either  one  of  the  breaches  which 
are  assigned  would  be  sufficient  to  sustain 
the  Judgment,  which  is  therefore  affirmed.   • 
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PATTON  T.  WOMEK  OF  WOODCRAFT, 
((tnprenie  Court  of  Oregon.     April  22,  1913.) 

1.  Appeal  and  ESbbok  (J  866*)— Rswew— De- 

HIAL    OF   NONSUI*.  .        .  ,        , 

Where,  aft^er  the  denial  of  ft  nonsuit,  de- 
fendant introduced  evidenee  and  the  court  di- 
rected a  verdict  for  plaintiff,  the  Supreme 
Court,  in  determininj?  vflifther  the  nonsuit  was 
properly  denied,  could  examine  the  whole  of  the 
evidence  contained  in  the  bill  of  exceptjons, 
even  if  insufficient  to  be  submitted  to  tlie  jury. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  8467-3475;  Dec.  Dig.  i 
806.*] 

2.  Appbai,  and    Errob   (»  1058*)— Habmlms 
Ebrob— Exclusion  or  Evidence. 

In  an  action  on  a  benefit  insurance  certifi- 
cate, defended  on  the  ground  that  the  member 
-was  suspended  for  nonpayment  of  aasessments 
and  not  reinstated,  the  grand  clerk'  of  the  or- 
der testified  th^t  in  the  local  clerk's  report  for 
March  the  member  was  returned  as  delinquent ; 
that  subsequent  assessments  were  returned  by 
him  because  of  such  delinquency  until  the  lo- 
cal clerk  furnished  an  affidavit  that  the  March 
assessment  was  paid,  but  that  she  failed  to  re- 
mit it  with  the  report,  whereupon  the  assess- 
ments were  accepted  and  retained.  Defendant 
offered  a  letter  written  by  the  local  clerk,  stat- 
in); that  she  received  the  assessment  for  Jan- 
uary and  February  through  the  clerk  of  an  af- 
filiated organization ;  that  before  making  her 
report  for  March  she  telephoned  the  clerk  of 
such  organization,  asking  him  if  he  intended 
remitting  for  the  member,  and  was  told  that  he 
would  be  reported  delinquent ;  that  the  member 
was  entitled,  under  the  by-laws,  to  have  his  as- 
sessment for  March  paid  by  the  local  circle,  but 
that  this  was  not  done  because  members  be- 
came delinquent  as  soon  as  suspended  by  the 
other  organization ;  and  that  when  she  learned 
that  sach  member  was  not  suspended  the  affi- 
davit was  made  to  straighten  up  the  matter. 
Held,  that  the  exclusion  of  such  letter  was  not 
prejudicial  to  defendant,  since  it  merely  ex- 
plained the  matter  more  thoroughly  and  did  not 
tend  to  show  that  the  affidavit  was  false,  and 
defendant  might  have  called  the  local  clerk  as 
a  witness,  or  have  taken  her  deposition. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  4105,  4200-4204,  4206; 
Dec.  big.  i  1058.*] 

3.  Insurance  (S  817*)— Action  on  Policies— 
BcRDEN  of  Pboop. 

In  an  action  on  a  benefit  certificate,  where 
defendant  pleaded  that  the  member  was  sus- 
pended for  the  nonpayment  of  certain  assess- 
ments and  not  reinstated,  defendant  assumed 
the  burden  of  showing  that  such  assessments 
were  not  paid  prior  to  the  member's  death. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§  11)09-2002 ;   Dec.  Dig.  §  817.*] 

4.  INSDRANCB   (§   825*)— ACTIONS  ON   POLICIES 

—  Sufficiency   or    Evidence  —  Questions 

for  Jubt. 

In  an  action  on  a  benefit  insurance  certifi- 
cate, where  the  undisputed  facts  showed  that 
the  assessments,  Uie  nonpayment  of  which  was 
claimed  to  have  resulted  in  suspension,  :were, 
after  being  sent  back  and  forth  several  times 
between  the  Grand  Clerk  and  the  local  clerk, 
accepted  prior  to  the  member's  death,  there  was 
no  question  for  the  jury,  and  a  verdict  for 
plaintiff  was  properly  directed. 

[EM.  Note. — For  other  rases,  see  Insurance, 
Cent  Dig.  {  200»;   Dec.  Dig.  S  825.*] 

6.   iNStTRANCE    rt    755*)— NONPATMENT    OF   A»- 

SB88MENTS— Waiver.  . 

An  apparent  default  in  the  payment  of  as- 
sessments by  a  member  was  waived  by  a  bene- 


fit insurance  society  .by  the  subsequent  receipt 
and  acceptance  of  such  assessments  and  the  col- 
lection and  retention  of  subsequent  assessments. 
[Ed.  Note.— For  other  cases,  see  insurance; 
Cent  Dig.  g§  1907-1910;   Dee.  Dig.  §  756.*] 

6.  InbdbaNce  (§  085*)— MuTOAL  Benefit  Iw- 
suRANCE  —  Payment  of  Assessments  — 
Agency  of  Local  Clerk. 

The  clerk  of  the  local  circle  of  a  benefit  in- 
surance society,  in  receiving  and  forwarding 
assessments  from  members,  acted  as  the  agent 
of  the  society ;  the  character  of  the  duties  per- 
formed, rather  than  any  declaration  in  the  by- 
laws, determining  the  question  whether  she  is 
the  agent  of  the  society  or  of  the  member. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  1836 ;   Dec.  Dig.  §  695.*] 

Appeal  from  Qrcoit  Court,  Multnotnali 
County  ;  Henry  E.  McGinn,  Judge. 

Action  by  Harry  I*  Patton  against  the  Wo- 
men of  Woodcraft.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

.  This  Is  an  appeal  from  a  judgment  In 
favor  of  plalntifit,  Harry  L.  Patton,  against 
the  Women  of  Woodcraft  The  action  la 
based  on  a  benefit  certificate  of  Insurance 
Issued  on  March  21,  1906,  by  the  defendant 
to  James  J.  Patton,  a  member  of  Mystic  Cir- 
cle No.  24,  at  Baker,  Or.  The  organization 
consists  of  a  Grand  Circle,  and  local  circles. 
The  supreme  authority  of  the  organization 
is  exercised  by  the  Grand  Circle,  sessions  of 
which  are  held  at  certain  periods.  Its  pow- 
ers are  vested  In  the  Executive  Council, 
which  is  authorized  to  transact  all  business 
which  cannot  reasonably  be  delayed  until  the 
Grand  Circle  session,  provided,  however,  that 
the  Council  shall  not  alter  or  change  the  con- 
stitution. The  membership  of  the  organiza- 
tion consists  of  benefit  and  social  members. 
Only  the  benefit  members  have  any  part  In 
the  Insurance  ftmd.  The  Grand  Circle  has  no 
independent  membership,  but  all  who  are  In 
good  standing  In  local  circles  are  members 
of  the  organization.  The  benefit  certificate 
provided  that  James  J.  Patton  was  entitled 
to  have  big  beneficiaries  participate  In  Us 
lieneflt  fund  after  his  death,  when  in  good 
standing,  and  not  otherwise.  In  the  amount 
of  $1,000,  and  no  more,  should  his  death  oc- 
cur within  one  year'  after  the  date  of  the 
certificate,  and  in  the  sum  of  $2,000,  should 
death  occur  after  one  year  from  the  date  of 
the  certificate,  or  to  the  proceeds  of  one 
benefit  assessment  The  certificate  was  made 
expressly  subject  to  aU  the  '  ccmdltloos  in- 
dorsed thereon,  which  were  made  a  part 
thereof,  and  to  all  the  conditions  of  the  con- 
stitution of  the  association  and  the  by-laws 
of  the  circle.  It  contained  the  clause  that 
"It  shall  not  be  In  force  at  any  time  when 
said  James  J.  Patton  stands  suspended  and  is 
not  In  good  standing.  •  •  •"  Plaintiff. 
Harry  L.  Patton,  a  son,  was  named  as  a  ben- 
eficiary to  the  amouqt  of  ^,000. 

The  coml)lalnt  sets  forth  the  certificate  gtr- 
en,  with  all  the  conditions  indorsed  thereon, 
and  states  that  James  J.  Patton  fully  per- 
formed all  the  terms,  covenants,  and  condi- 


•Vor  other  cases  see  same  topic  and  secttoa  NUMBSR  In  Dec.  Dlfe.  ft  Am.  Dig.  Key -No.  Series  ft  Sep'r  Indexes 
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tlons  of  the  contract  of  insuracce  on  bis 
part;  tbat  be  died  on  the  21st  day  of  Au- 
gust, 1908;  and  tbat  due  proof  of  sucb  death 
was  made  to  the  defendant,  as  prescribed 
by  the  certlflcate,  rules,  and  by-laws  of  the 
defendant  The  defendant  answered,  admit- 
ting the  corporate  character  of  the  defendant, 
the  Issuance  of  the  benefit  certlflcate,  the 
death  of  James  J.  Patton,  and  that  due  proof 
of  such  death  was  made,  and  denying  that 
James  J.  Patton  had  fully  compiled  with  all 
the  terms  and  conditions  of  the  contract. 
The  defendant  further  alleged  "tbat  on  the 
1st  days  of  March,  April,  and  May  of  the 
year  1908  there  was  due  from  said  Patton 
said  assessment  of  one  dollar  sixty  cents 
($1.60),  which  said  Patton  wholly  failed  to 
pay  prior  to  bis  death,  whereby  said  Patton 
became  suspended  ou  the  28tb  day  of  April, 
and  was  never  reinstated."  The  reply  Put 
In  issue  the  new  matter  of  the  answer,  and 
averred  that  all  defaults.  If  any.  In  the  pay- 
ment of  assessments  on  the  28th  day  of 
March,  April,  and  May,  1908.  and  the  failure 
of  James  J.  Patton  to  sign  and  deliver  a  re- 
instatement blank,  as  required  by  the  rules, 
-were  waived  by  defendant  by  receiving  and 
accepting  from  James  J.  Patton,  prior  to  his 
-death,  the  full  amount  of  the  assessments  for 
those  months,  and  by  demanding,  receiving, 
and  accepting  his  assessments  for  June,  July, 
and  August  of  tbat  year,  with  full  knowl- 
edge as  to  any  prior  default. 

Frank  S.  Grant,  of  Portland  (Lyman  E. 
Latourette,  of  Portland,  on  the  brief),  for 
appeUant.  C.  M.  White,  of  Portland  (Far- 
rlngton  &  Farrlngton,  of  Portland,  on  the 
brief),  for  resiJondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
II]  On  the  trial  plaiutift  introduced  in  evi- 
dence the  benefit  certificate  issued  by  defend- 
anti  and  rested.  Thereupon  defendant  moved 
for  a  nonsuit,  which  was  denied  by  the  court. 
This  ruling  defendant  assigns  as  error.  Evi- 
dence was  thereafter  introduced  by  the  de- 
fendant, and  the  court  directed  the  Jury  to 
find  a  verdict  in  favor  of  plaintiff;  there- 
fore, in  considering  the  error  assigned,  we 
are  at  liberty  to  examine  the  whole  of  the 
evidence  which  is  contained  in  the  bill  of  ex- 
ceptions, even  If  the  same  were  Insufflcient  to 
be  submitted  to  a  jury.  Jennings  v.  Trum- 
mer,  52  Or.  140,  96  Pac.  874,  23  L.  R.  A.  (X. 
S.)  164,  132  Am.  St.  Rep.  680;  Grindstaff  v. 
MerchanU'  Inv.  &  Trust  Co.,  61  Or.  313.  122 
Pac.  46;  Trlckey  v.  Clark,  50  Or.  516,  93  Pac. 
457 ;  Ciosby  v.  Portland  Ry.  Co.,  53  Or.  496, 
100  Pac.  300,  101  Pac.  204;  Hofer  v.  Smith, 
129  Pac.  761.  The  instructions  of  the  court 
to  the  Jury  to  return  a  verdict  In  favor  of 
plaiutifC  is  assigned  as  error  by  the  defend- 
ant TMs  necessarily  includes  the  question 
regarding  the  nonsuit 

[2]  The  defendant  called  J.  I*  Wright 
Grand  Clerk  of  the  Women  of  Woodcraft 
during  the  time  that  James  J.  Patton  held 
the  certificate,  as  witness.    A  copy  of  the  con- 


stitution of  the  Women  of  Woodcraft  was 
identified  by  him  and  Introduced  in  evidence. 
He  testified  tbat  he  was  the  custodian  of  tbe 
records,  and  that  Lillian  C.  White  was  cleric 
of  Circle  No.  24,  at  Baker,  Or.;  that  she 
reported  to  him  the  assessments  collected; 
that  the  March  report  was  received  April  10, 

1908,  and  that  after  tbe  name  of  James  J. 
Patton  the  word  "delinquent"  was  written; 
that  with  the  report  for  April  there  were  two 
assessments  for  James  J.  Patton,  one  for 
March  and  one  for  April,  amounting  to  $3.20; 
that  these  amounts  were  returned  to  the 
clerk  of  the  local  circle;  that  a  similar  re- 
port was  made  for  May;  that  in  tbe  report 
for  June  the  local  clerk  remitted  three  as- 
sessments, amounting  to  $6.05,  for  tbe  months 
of  April,  May,  and  June;  that  the  Grand 
Clerk  notified  tbe  local  clerk  by  letter  of 
July  25,  1908,  In  regard  to  the  reinstatement, 
as  follows:  "I  have  received  your  affidavit  on 
behalf  of  this  neighbor,  but  tbe  Grand  Circle 
cannot  accept  this  remittance,  for  the  reason 
same  is  a  partial  pajTiient  and  I  have  In- 
structed the  Grand  Banker  to  return  same 
to  you."  The  witness  further  testified  that 
the  July  report  showed  a  remittance  for 
James  J.  Patton  of  $1.75,  which  was  accom- 
panied by  an  aflldavlt.  dated  July  9,  1908, 
made  by  L4111an  C.  White,  circle  clerk,  to  th* 
effect  that  on  March  28,  1908,  James  J.  Pat- 
ton paid  his  March  as.sessmeuts  and  dues,  but 
that  she  failed  to  remit  the  same  with  the 
report  fOr  March,  made  by  her  on  April  7tb. 
He  further  stated  that  on  August  11,  1908, 
the  local  clerk  forwarded  to  the  Grand  Clerk 
a  separate  remittance  report  for  James  J. 
Patton  for  $11.20;  tbat  this  was  credited  to 
the  account  of  James  J.  Patton,  because  t&e 
local  clerk  had  sent  an  affidavit  stating  that 
James  J.  Patton  had  never  been  delinquent 
and  that  slie  had  made  an  error;  that  this 
$11.20  was  accepted  and  has  since  been  re- 
tained by  the  defendant  The  receipt  from 
tbe  local  clerk  of  James  J.  Patton's  dues  for 
August  was  Introduced. 

Practically  the  whole  controversy  hinges 
on  the  acceptance  of  this  $11.20  for  the  as- 
sessments of  the  decedent  Defendant  offer- 
ed In  evidence  a   letter,   dated   August   19, 

1909,  about  a  year  after  the  death  of  James 
J.  Patton,  and  written  by  Lillian  C.  White 
to  Mrs.  II.  L.  Patton,  wife  of  plaintiff.  This 
letter  was  rejected  by  the  court.  It  is  an 
explanation  of  the  matter  of  the  decedent's 
assessments,  and  of  the  action  of  Miss  White, 
as  local  clerk.  It  states  in  part  that  sh* 
received  Mr.  James  J.  Patton's  dues  for  Jan- 
uary and  Februarj-  through  Mr.  Fie  Damon, 
clerk  of  the  Woodmen  of  the  World ;  that 
on  April  7th  she  telephoned  to  Mr.  Damon 
and  asked  him  if  lie  intended  remitting  for 
Mr.  Patton  for  March  in  tbe  Woodmen  of 
the  World  lodge,  and  he  replied  that  he  was 
fjoing  to  reiwrt  him  delinquent;  that  James 
J.  Patton  was  entitled,  under  the  by-laws,  to 
be  curried,  or  to  Imve  his  as.sessment  for  the 
month  of  March  paid,  by  the  local  circle; 
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that  this  was  not  done,  for  the  reason  that 
any  member  becomes  delinquent  as  soon  as 
he  is  suspended  in  the  Woodmen  of  the 
World  camp ;  that  when  she  learned  that  he 
had  not  been  suspended  she  made  the  affida- 
vit to  straighten  up  the  matter.  In  making 
the  affidavit  It  appears  that  Miss  White  con- 
sulted a  former  organizer  and  obtained  her 
advice  in  regard  to  it.  The  affidavit  was 
rather  general.  Had  it  contained  the  same 
matters  that  are  set  forth  in  the  letter,  it 
would  hare  been  to  the  same  legal  effect, 
and  would  have  explained  the  matter  more 
thoroughly.  In  no  way  does  the  letter  tend 
to  show  that  the  affidavit  was  false,  and  the 
rejection,  therefore,  was  not  prejudicial  to 
the  defendant,  which  should  have  called  Lil- 
lian C.  White  as  a  witness,  or  have  taken 
her  deposition,  had  it  desired  her  evidence. 

[3]  By  its  answer  defendant  assumed  the 
burden  of  showing  that  the  payment  of  the 
assessments  of  James  J.  Patton  for  the 
months  of  March,  April,  and  May,  1908, 
were  not  made  prior  to  hla  death.  Bathe  v. 
Insurance  Company,  152  Mo.  App.  87,  94,  132 
S.  W.  743;  Hart  v.  Knights  of  the  Macca- 
bees of  the  World,  83  Neb.  423,  427,  119  N. 
W.  679. 

[♦]  There  are  no  allegations  of  fraud,  or 
facts  showing  a  reason  why  the  payments 
wliich  were  actually  made  to  and  accepted 
by  the  defendant  should  be  annulled  or 
avoided.  The  evidence  of  the  defendant 
showed  that  the  assessments  were  in  fact 
paid.  After  being  sent  t>ack  and  forth,  the 
payments  were  accepted  by  the  Grand  Circle 
prior  to  the  death  of  the  assured.  If  the 
nndispated  facts  Showed  that  the  assbciation 
was  liable  upon  the  benefit  certificate,  then 
there  was  nothing  to  submit  to  the  Jury,  and 
the  directed  verdict  in  favor  of  plaintiff  was 
proper. 

[51  The  apparent  default  in  the  payment 
of  the  assessments  of  James  J.  Patton  was 
waived  by  the  Grand  Circle  by  the  subse- 
quent receipt  and  acceptance  of  such  assess- 
ments, and  by  the  collection  and  retention 
of  subsequent  assessments  up  to  the  time  of 
the  death  of  the  holder  of  the  certificate. 
Knights  of  Pythias  v.  Kalinski,  103  U.  S.  289, 
16  Sup.  Ct.  1047,  41  L.  Ed.  163;  Bailey  v. 
Mutual  Benefit  Association,  71  Iowa,  689,  27 
N.  W.  770;  United  Workmen  v.  Smith,  76 
Kan.  509,  92  Pac.  710;  Trotter  v.  Grand 
liOdge  of  Iowa  Legion  of  Honor,  132  Iowa, 
513,  109  N.  W.  1099,  7  L.  R.  A.  (N.  S.)  969,  li 
Ann.  Cas.  583.  See,  also,  Lathrop  v.  Modern 
"Woodmen  of  America,  126  Pac.  1002.  It 
was  held  in  Bailey  v.  Mutual  Benefit  Associa- 
tion, supra,  that  when  the  amount  of  such 
an  assessment  was  received  prior  to  the 
death  of  the  assured  by  mistake,  the  real  in- 
tention being  to  regard  the  certificate  as 
forfeited,  such  mistake,  if  made,  could  not 
l>e  regarded  as  material. 

ri]  In  the  case  at  bar  the  good  faith  of 


the  member  in  making  the  payments  of  his 
assessments  after  March,  1908,  when  it  is 
claimed  that  there  was  a  technical  error,  is 
not  questioned.  It  is  not  strange  that,  in 
the  important  transactions  of  the  local  cir- 
cle by  the  clerk,  there  were  slight  variations 
from  the  proceedings  mapped  out  by  the 
Grand  Circle.  In  receiving  and  forwarding 
assessments  from  members  of  the  local  circle, 
however,  the  clerk  acts  as  the  agent  of  the 
Grand  Circle.  As  to  whose  acts  such  clerk 
performs,  or  of  whom  she  is  agent,  in  the 
transaction,  depends  more  upon  the  char- 
acter of  the  duties  performed,  than  upon 
any  declaration  in  the  by-laws.  Trotter  v. 
Grand  Lodge  of  Iowa  Legion  of  Honor,  su- 
pra; Whigham  v.  Independent  Foresters,  44 
Or.  643,  553,  75  Pac.  1067,  and  cases  there 
dLted.  The  benefit  certificate  is  admitted  to 
have  been  regularly  issued.  The  uncon- 
tradicted evidence  shows  that  the  rights 
thereunder  had  not  been  forfeited,  and  that 
James  J.  Patton,  at  the  time  of  Iiis  death, 
was  in  good  standing  in  the  order.  None  of 
the  evidence  offered  by  defendant  tended  to 
show  otherwise ;  therefore  there  was  no  error 
in  the  judgment  of  the  lower  court,  which 
is  affirmed. 

BURNETT,  J.,  concurs  in  tibe  result 


MABQUAM  V.   RAT. 
(Supreme  Court  of  Oregon.     April  22,  1913.) 

1.  Pbincipai,  and  Aqbrt  (S  31*)— Poweb  op 
Attorney— ExKBCiSE   of  Power— Effect. 

Wliere  under  a  power  of  attorney  to  sell 
certain  real  property,  or,  "if  unable  to  sell,  to 
mortgage  the  property  for  the  purpose  of  rais- 
ing money  thereon,"  the  property  was  mortgag- 
ed for  the  benefit  of  the  grantor  of  the  power, 
there  was  no  subsequent  power  to  convey  the 
property. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  §  53;   Dec  Dig.  |  31.*] 

2.  Pbincipai.  awd  Agent  (g  :28*}—PofwvK  of 
Attorney— ExEBCisE— Time. 

Where  a  power  conferred  on  the  attorney 
authority  to  sell,  or,  if  unable  ■  to  sell,  to  mort- 
gaRe  the  property  to  raise  money  for  the  gran- 
tor without  any  limit  aa  to  time,  lie  was  re- 
quired to  exercise  the  power  within  a  reason- 
able time,  and  a  sale  made  more  than  10  years 
after  the  expiration  of  the  power  was  too  late. 
fEd.  Note.— For  other  cases,  see  Prinripal 
and  Agent,  Cent  Dig.  i  60;    Dec.  Dig.  J  28.*] 

3.  Appkai,    and    E2BB0B    ({    877*)— RlOHT    TO 
Allege  Bbbos. 

That  verdict  in  ejectment  was  for  defend- 
ant for  possession  only,  and  did  not  determine 
the  question  of  title  in  compliance  with  L.  O. 
Im  §  329,  was  not  prejudicial  to  plaintiff,  nor 
an  error  of  wbici^L  he  could  complain  on  appeal. 
lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  35CO-3572;  Dec.  Dig.  S 
877.*]  '  ^    " 

Appeal  from  Circuit  Court,  Multnomah 
County;    Henry  E.  McGinn,  Judge; 

Action  by  P.  A.  Marqnam,  Jr.,  against  W. 
H.  Ray.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 


•For  other  casea  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  £  Am.  Dig.  Key-No.  Series  &  Rep'r  IndezM 
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(This  Is  an  action  lo  ejectment  to  recover 
lots  14.  15.  and  16.  block  13,  Willamette  ad- 
dition to  East  Portland.  Plaintiff  Is  claiming 
title  from  Anna,  Tommle,  and  Georgia  Rlley, 
and  defendant  claims  title  as  a  purchaser  at 
a  sheriff's  sale  of  the  property  for  the  col- 
lection of  delinquent  taxes.  Plaintiff  In  es- 
tablishing hia  title,  after  proving  record  ti- 
tle In  the  Rlleys,  offered  In  evidence  copies 
of  powers  of  attorney,  executed  by  each  of 
the  Elleys  to  J.  F.  Sturgeoti;  the  power  of 
attomiey  by  Georgia  Riley  being  in  the  fol- 
lowing language :  "Know  all  men  bjr  these 
Iffesents  that  I,  Georgia  Rlley  unmarried  of 
the  county  of  Los  Angeles  and  state  of  Cal- 
ifornia, have  made,  constituted  and  appoint- 
ed and  by  these  presents  do  make,  constitute 
and  appoint  J.  F.  Sturgeon  of  the  county  of 
Woodford  and  the  state  of  Illinois,  my  true 
and  lawful  attorney  for  me  and  in  my  name 
place  and  stead  and  for  my  use  and  benefit 
to  sell  and  convey  and  to  make,  sign  and  ex- 
ecute a  proper  deed  of  conveyance,  or  If  un- 
able to  sell  and  convey  he  shall  have  power 
to  mortgage  said  property  hereinafter  de- 
scribed for  the  purpose  of  raising  money 
thereon  any  or  all  interest  or  claim  I  may 
have  in  and  to  all  of  lot  numbered  fourteen 
(14),  in  block  thirteen  (13),  In  Willamette  Ad- 
dition to  the  city  of  Bast  Portland,  In  Mult- 
nomah county,  state  of  Oregon,  as  per  map 
or  plat  on  file  in  the  Auditor's  office  of  said 
county  and  state.  Giving  and.  granting  un-. 
to  my  said  attorney  full  power  and  author- 
ity to  do  and  perform  all  and  every  act  arid 
thing  whatsoever  requisite  and  necessary  to 
be'  done  in  and  about  the  premises,  as  fully 
to  all  Intents  and  purposes  as  I  might  or 
could  do  if  personally  present,  hereby  rati- 
fying and  confirming.  •  *  •  ••  (Dated  Oc- 
tober 17,  18S9.  Signed  and  sealed.)  There- 
after, on  February  24,  1900,  the  said  Stur- 
geon, as  such  attorney  in  fact,  and  by  vir- 
tue of  said  powers  of  attorney,  executed  a 
mortgage  upon  the  lots  in  fa:vor  of  Isaac  B. 
Hammers  for  the  sum  of  $75.  On  May  21, 
1909,  plaintiff  purchased  the  lots  from  the 
attorney  in  fact  for  |75,  and  with  the  deed 
received  a  cancellation  of  the  said  mortgage, 
bearing  that  date.  When  the  deed  from 
the  attorney  in  fact  to  the  plaintiff  was  of- 
fered in  evidence,  the  defendant  objected 
thereto  for  the  reasons  that  "It  was  exe- 
cuted by  an  agent  more  than  10  years  after 
the  agency  was  created,  and,  further,  there 
was  nothing  tn  the  record  to  show  that  the 
power  of  attorney  was  not  exhausted  before 
the  execution  of  the  deed.  •  *  •••  At  the 
close  of  plaintifTs  evidence,  defendant  moved 
for  a  directed  verdict  in  his  favor,  which 
was  allowed;  and  froni  a  Judgment  thereon 
plaintiff  appeals. 

H.  H.  Riddell,  of  Portland,  for  appellant 
W,  I/.  Cooper,  of  Portland,  .for  respondent 

EAKIX,    J.    (after    Stating    the    facts    as 
above).    There  is  but  one  question  presented 


an  the  appeal,  namely;  Are  the  powers  of 
attorney  snflDdent  to  authorize  the  deed  by 
Sturgeon  as  attorney  in  fact  for  the  Rileys 
to  the  plaintiff?  If  not,  the  Judgment  must 
be  affirmed. 

There  are  two  serious  objections  to  the  ex- 
ercise by  Sturgeon  at  this  time  of  the  power 
conferred :  (1)  The  power  granted  seems  to 
have  been  fully  exercised  by  him  in  1900; 
and  (2),  where  the  time  within  which  the 
power  is  to  be  exercised  is  not  fixed  in  the 
instrument.  It  must  be  exercised  within  a 
reasonable  time.  Mr.  Chief  Justice  Strahan 
In  the  case  of  Coulter  v.  Portland  Trust  Com- 
pany, 20  Or.  470,  26  Paa  565,  27  Pac.  266, 
quoting  from  Gouldy  v.  Metcalf,  75  Tex.  455, 
12  S.  W.  830,  16  Am.  St  Rep.  912,  gays: 
"  The  language  used  in  the  grant  of  general 
power  is  certainly  very  comprehensive,  but 
the  established  rule  of  construction  limits 
the  authority  derived  by  the  general  grant  of 
powei  to  the  acts  authorized  by  the  terma 
employed  In  granting  the  special  powers. 
When  an  authority  is  conferred  upon  an 
agent  by  a  formal  instrument,  as  by  a  pow- 
er of  attorney,  there  are  two  rules  of  con- 
struction to  be  carefully  attended  to:  (1) 
The  meaning  of  the  general  words  in  tbe  in- 
strument wUl  be  restricted  by  th$  context, 
and  construed  accordingly.  (2)  The  author- 
ity will  be  construed  strictly,  so  as  to  ex- 
clude the  exercise  of  any  power  which  Is  not 
warranted  either  by  the  actual  terms  used, 
or  as  a  necessary  means  of  executing  the  au- 
thority with  effect'  Elwell's  Evans,  Ag. 
204 ;  Reese  v.  Medlock,  27  Tex.  120  [84  Am. 
Dec.  611]." 

[1]  The  terms  of  this  power  must  be  con- 
strued in  the  light  of  the  context  as  well  as 
of  the  words  ereating  the  power.  Omitting 
the  qualifying  wordsi,  the  clause  reads  that 
the  attorney  Is  appointed  "for  me  and  in  my 
name  •  *  ♦  and  for  my  use  and  benefit 
to  sell  and  convey  •  *  ♦  or  (if  unable 
to  sell)  •  •  •  to  mortgage  said  property 
*  •  *  for  the  purpose  of  raising  money 
thereon."  This  clearly  dieans  he  is  to  sell 
pr  mortgage  the  lot  la  order  to  raise  money 
for  Georgia  Rlley.  When  he  has  raised  the 
money,  he  has  exhausted  the  power  and  hia 
authority  to  sell  is  terminated.  So  far  as 
appears  here,  the  whole  purpose  of  the  pow- 
er has  been  accomplished  in  the;  raising  of  the 
money  on  the  mortgage.  It  is  said  in  Clark 
&  Skyles  on  Agency,  p.  514:  "AH  powers  con- 
ferred  upon  an  ag»t  by  a  formal  Instrument 
are  to  receive  a  strict  Interpretation,  and  the 
authority  la  never  extended  by  Intendment  or 
construction  beyond  that  which  is  given  In 
terms. or  Is  necessary  for  cairytog  the  an* 
tbority  into  effect,  aind  the  authority  must 
be  strictly  construed.  This  rule  .has  been 
well  stated,  as  follows:  'A  fomial  instru- 
ment delegating  power  la  ordinarily  subject- 
ed to  strict  interpretation,  and.  the  autUor- 
ity  is  not  extended  beyond  that  which  is 
given   in  terms,   or  which   is  necessary   to 
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canjr  Into  effect  that  which  la  expreaslT 
glTen.'  •  *  •  The  guiding  principle  In 
the  construction  of  powers  Is  to  be  derived 
from  a  conBlderatlon  of  the  result,  which  the 
agent  or  depositary  of  power  Is  appointed  to 
accomplish.  When  a  conrt  is  called  ui>on  to 
construe  a  written  authority,  its  first  duty 
Is  to  ascertain  what  intention  or  purpose  the 
principal  had  in  view  when  he  gave  the  au- 
thority to  the  agent;  and,  when  that  has 
been  ascertained,  the  power  is  to  be  oonr 
stmed  BO  as  to  eSect  that  purpose,  if  pos- 
sible. Instead  of  defeating  it"  General 
words  do  not  confer  general  power,  but  are 
limited  to  the  purpose  for  which  the  author- 
ity is  given,  and  are  restricted  to  what  is 
necessary  for  the  proper  performance  of  the 
particular  act  authorized.  Also,  this  is  a 
question  for  the.  court  It  is  said  by  the 
same  authority  (page  516) :  "When  authority 
has  been  conferred  upon  an  agent  by  a  for- 
mal written  Instrument,  it  becomes  a  ques- 
tion of  law  for  the  court  to  decide  what  pow- 
ers  have  thus   been    given    to   the  agent; 

♦  •  •  and  since  the  construction  of  writ- 
ings belongs  to  the  conr^  and  not  to  the  Ju- 
ry, the  fact  and  scope  of  the  agency  are  in 
such  cases  questions  of  law,  and  are  properly 
decided  by  the  judge."  See,  also,  Bowstead 
on  Agency,  p.  68. 

[2]  The  power  of  attorney  does  not  limit 
the  time  within  whl<;h  the  act  may  be  done. 
Therefore  It  must  be  done  within  a  reasona- 
ble time,  where  the  act  Is  but  a  single  act  or 
an  alternative  one.  It  is  said  in  Clark  & 
Skyles  on  Agency,  p.  542:  "If  nothing  Is 
said  in  the  power  as  to  the  time  of  sale,  then 
the  agent  may,  in  good  faith,  exercise  his 
discretion  in  selling  at  such  time  as  he  hon- 
estly believes  will  best  stibserve  the  interests 
of  his  prlnclpaL  Be  cannot  exercise  such 
discretion,  however,  to  sell  at  a  very  remote 
date    from    the    time    of   his    employment 

•  •  •"  In  this  case  10  years  after  the 
date  of  the  creation  of  the  agency  Is  cer- 
tainly too  remote  for  its  exercise  when  the 
power  indicates  that  its  purpose  Is  to  raise 
money  speedily,  and  the  attorney  In  fact 
had  no  authority  to  execute  the  deed  offered 
in  evidence  In  the  name  of  his  principals; 
and,  as  In  ejectment  cases  the  plaintiff  must 
recover  on  the  strength  Of  his  own  title,  ver- 
dict was  properly  directed  for  the  defendant 

[3]  Plaintiff,  as  an  afterthought,  suggests 
in  this  court  for  the  first  time  that  the  form 
of  verdict  being  for  defendant  only,  does 
not  conform  to  section  829,  L>.  O.  It.,  and  that 
It  was  reversible  error;  but  this  Is  not  as- 
signed as  error,  nor  is  It  reversible  on  ap- 
peal by  the  plaintiff.  Subdivision  2  of  sec- 
tion 329.  Lk  O.  Ik,  taken  in  connection  with 
sectlan  337,  U  O.  U,  relates  to  the  effect  of 
the  verdict  and  Judgment  thereon.  Plaintiff 
is  not  prejudiced  thereby.  The  judgment  in 
this  case  cannot  have  the  conclusive  effect 
provided  by  these  sections,  but  it  is  not  an 
error  from  which  plaintiff  can  appeal.     See 


Hoover  v.  King,  43  Or.  281,  T2  Pac.  880,  65 
L.  R.  A.  790,  99  Am.  St  Rep.  754;    Sommer 
V.  Comptou,  52  Or.  173,  9fl  Paa  124,  lOW. 
The  Judgment  is  affirmed. 


(S7  Okl.  170) 
RAHL  ▼.  MARLOW  STATE  BANK  et  aL 
(Supreme  Court  of  OklaJioma.    April  4,  1913.) 

(SyUaiut  Iv  tfce  Court.) 
Appeal  xvd  Ebbob  (i  113*)  —  AffkalablA 
Obdbb— Sbttino  Aside  DEFArxT. 

An  order  setting  aside  a  judgment  by  de- 
fault and  permitting  the  defendant  to  answer 
and  make  defense,  is  not  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  758-785;  Dec.  Dig.  | 
113.»] 

Commissioner's  Opinion,  Division  No.  2. 
Error  from  Stephens  County  Court;  W.  H 
Admire,  Judge. 

Action  by  John  Rahl  against  the  Marlow 
State  Bank  and  O.  R.  McKinney,  cashier. 
From  an  order  vacating  a  default  Judgment 
against  the  defendants,  plaintiff  brings  er- 
ror.    Dismissed. 

E.  E.  Morris  and  Wilkinson  &  Morris,  all  of 
Duncan,  for  plaintiff  in  error.  Burns  & 
BItton,  of  Duncan,  for  defendants  in  error. 

ROSSER,  C.  John  Rahl  brought  an  acUon 
against  the  Marlow  State  Banl^  and  others, 
and  obtained  Judgment  by  default  against 
the  Marlow  State  Bank  on  the  4th  of  April, 
1910.  On  the  13th  of  May,  1910,  this  pro- 
ceeding was  begun  for  the  purpose  of  having 
the  judgment  set  aside.  On  the  12th  of 
July  the  Judgment  was  set  aside,  and  this 
appeal  is  from  the  Judgment  or  order  set- 
ting aside  the  former  Judgment  in  the  case 
of  Rahl  against  the  Marlow  State  Bank. 

This  is  not  an  appealable  order.  The  ques- 
tion has  been  before  this  court  a  number  of 
times,  and  the  question  is  well  settled.  Low 
&.  By&rs  V.  Spronls,  24  OkL  299,  103  Pac 
1038;  Moody  v.  Freeman  ft  Williams,  24 
OkL  701,  104  Pac.  30;  Maddle  v.  Beavers, 
24  OkL  703,  104  Pac.  008 ;  iEtna  Building  ft 
Loan  Ass'n  v.  W^illlams,  26  OkL  191, 108  Pac. 
1100;  Moody  v.  Freeman-Slpes  Co.,  29  Okl. 
690,  118  Pac.  134.  The  order  setting  aside 
the  former  judgment  merely  reopened  the 
case  for  the. purpose  of  permitting  the  de- 
fendant to  make  its  defense. 

The  appeal  should  therefore  be  dismissed. 

PER  CURIAM.    Adopted  In  whole. 


.  07  Okl.  188) 
MISSOURI.  K.  ft  T.  RI.  CO.  v.  PETERS. 
(Supreme  Conrt  of  Oklahoma.    April  4,  1013.) 
(SvUalui  ty  (Ae  Court.) 

1.  Cabbieks  (I  22S*)— Live  Stock  Shipmxkt 
— Negligence— PREstJMPTiONs. 

In  an  action  against  a  terminal  carrier  for 
damage  to  a  shipment  over  connecting  lines,  the 
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role  "that  proof  that  the  shipment  was  In  good 
condition  when  delivered  to  the  initial  carrier 
and  in  damaged  condition  when  received  from 
the  terminal  carrier,  raises  a  presumption  of 
negligence  against  such  terminal  carrier  which 
places  the  burden  on  it  to  prove  that  such  dam- 
age did  not  occur  on  its  linos,"  does  not  apply 
in  shipments  of  live  stock  where  the  shipper  or 
bis  agent  accompanies  the  shipment  under  a 
contract  to  look  after  and  care  for  the  stock. 
In  such  cases  the  shipper  is  in  as  good  posi- 
tion as  the  carrier  to  know  where  the  damage 
occurred,  and  the  law  places  the  burden  upon 
him  to  show  where  it  occurred. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  957-960;   Dec.  Dig.  §  228.*] 

'2.  Carriers  (§  177*)— Negliqexce  of  Initiai, 
Carrier— Liability  of  Terminai.  Carrier. 
In  the  absence  of  any  joint  traffic  arrange- 
ment, whereby  connecting  carriers  act  in  part- 
nership or  as  the  agent  of  one  another  in 
the  handling  of  freight,  the  terminal  carrier  is 
not  liable  for  damages  sustained  on  the  lines 
of  the  initial  carrier. 

[Ed.  Note. — For  other  cases,  see  Carriers. 
Cent.  Dig.  §§  775-789,  791-803;  Dec.  Dig.  $ 
177.»] 

Commissioners'  Opinion,  Dirislon  No.  2. 
Error  from  Tulsa  County  Court;  N.  J.  Gub- 
ser.  Judge. 

Action  by  Carrie  M.  Peters  against  the 
Missouri,  Kansas  &  Texas  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Clifford  li.  Jackson,  W.  R.  Allen,  and  M. 
D.  Green,  all  of  Muskogee,  for  plaintiff  in 
error.  J.  8.  Severson,  of  Broken  Arrow,  for 
defendant  in  error. 

HARRISON,  O.  This  was  an  action  by 
Carrie  M.  Peters  against  the  Missouri,  Kan- 
sas &  Texas  Railway  Company  for  damages 
done  to  a  shipment  of  live  stock  and  some 
vegetables  and  canned  fruit  shipped  In  the 
same  car.  The  plaintiff  sued  for  $187  and 
obtained  Judgment  for  $1.30.  The  items  of 
damage  were :  Loss  of  one  horse,  $125 ;  25 
bushels  of  potatoes,  valued  at  $25 ;  25  cans  of 
fruit,  $5;  one  overcoat,  $25;  one  gun,  $4. 
As  to  what  items  were  covered  by  the  other 
$3  to  make  out  $187  does  not  appear  from 
the  bill  of  particulars.  Plaintiff  sued  on  a 
contract  by  which  the  defendant  agreed  to 
transport  the  goods  in  question  from  Kansas 
City,  Mo.,  to  Broken  Arrow,  Okl.,  at  the  rate 
of  41  cents  per  hundred,  and  alleged  that  de- 
fendant undertook  said  shipment  as  the  con- 
uectlug  carrier  of  the  Initial  carrier,  Chicago 
&  Northwestern  Railway  Company  and  Chi- 
cago, St.  Paul,  Minneapolis  &  Omaha  Rail- 
way Company ;  that  the  goods  were  in  good 
condition  when  delivered  to  the  initial  car- 
rier, but  that  one  of  the  horses  was  dead, 
the  canned  fruit  and  vegetables  frozen,  and 
overcoat  and  gun  missing,  when  delivered  to 
(.-onsignee  at  destination.  The  railway  com- 
|)any  appealed  form  the  judgment  uim)u  11 
sjieclflcatlons  of  error  which  are  discussed  in 
the  brief  under  four  separate  heads.  It  de- 
vcloi>ed  at  the  trial  that  the  shipment  iu 
<|uesMon  started  at  Mcllenry,  111.,  billed  to 


Broken  Arrow,  Okl.,  and  was  handled  by 
three  different  carriers,  namely,  Chicago  & 
Northwestern  Railway  Company,  the  initial 
carrier,  from  McHenry,  111.,  to  Council  Bluffs, 
Iowa,  and  from  Council  Bluffs  over  the  Bur- 
lington route  to  Kansas  City.  From  Kansas 
City  to  Broken  Arrow,  Okl.,  by  the  Missouri, 
Kansas  &  Texas  Railway  Company.  The  in- 
itial contract  was  made  at  McHenry,  111., 
with  the  Chicago  &  Northwestern,  in  which 
it  was  agreed  that  the  goods  would  be  deliv- 
ered to  the  shipper  at  Broken  Arrow,  OkL 
The  shipment  was  received  on  the  Bnrlington 
route  at  Council  Bluffs  and  from  there  carried 
to  Kansas  City  under  the  Initial  contract,  but 
at  Kansas  City  the  Missouri,  Kansas  &  Tex- 
as Railway  Company  made  a  new  contract 
for  the  shipment  over  its  lines  from  Kansas 
City  to  Broken  Arrow,  and  the  suit  was 
brought  on  this  last  contract 

The  evidence  fails  to  show  any  violation 
of  this  contract  on  the  part  of  the  defendant 
carrier,  and  falls  to  show  any  negligence 
further  than  a  possible  concurring  negligence 
as  to  some  of  the  goods,  on  the  part  of  de- 
fendant, from  which  the  alleged  damages  re- 
sulted. The  cause  was  tried  and  the  verdict 
evidently  rendered  upon  the  theory  that  the 
goods  being  delivered  in  good  order  to  the 
Initial  carrier,  and  being  in  a  damaged  condi- 
tion when  delivered  to  the  consignee  by  the 
terminal  carrier,  raised  a  presumption  that 
the  damage  was  sustained  on  the  lines  of  the 
terminal  carrier,  and  placed  the  burden  upon 
such  carrier  to  overcome  such  presumption. 
The  plaintiff  contended  that  such  was  the 
rule  of  law,  and  the  court,  at  plaintiff's  re- 
quest, instructed  the  Jury  to  the  effect  that 
"the  burdeu  of  proof  is  on  such  connecting 
carrier  to  rebut  such  prima  facie  presump- 
tion of  delivery  In  good  order  or  to  show 
that  the  damages  or  loss  occurred  before  It 
reached  its  line."  As  a  general  proposition 
of  law,  this  instruction  In  correct  in  ship- 
ments over  connecting  lines  where  it  Is  shown 
that  there  exists  a  partnership  or  Joint  un- 
dertaking on  the  part  of  such  connecting 
lines  to  deliver  freight  received  by  either 
line ;  but  in  the  case  at  bar  there  is  nothing 
iu  the  record  wliich  tends  to  show  any  agree- 
ment or  partnerstitv  or  contract  to  act  con- 
Jointly  upon  the  part  ol  defendant  comiwny 
with  the  initial  carrier.  In  fact,  the  record 
shows  conclusively  that  no  such  relation  ex- 
isted, and  that,  before  the  defendant  com- 
pany took  charge  of  the  shipment,  it  requir- 
ed the  plaintiff  to  sign  a  new  contract  of 
shipment  limiting  its  liability  to  its  own 
lines. 

[1]  And,  aside  from  this,  there  is  a  clear 
and  well-deflned  exception  to  the  general  rule, 
as  to  which  the  authorities  are  practically 
in  harmony,  viz.,  that  in  a  shipment  of  live 
stock  accompanied  by  the  shipper  or  by  an 
agent,  as  was  true  in  the  case  at  bar,  the 
presumption   under  the  general   rule  is  re- 
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nioved,  and  the  burden  is  upon  tbe  shipper 
to  show  which  line  was  guilty  of  negligence. 
This  rule  is  based  upon  the  very  sound  the- 
ory that  the  shipper  being  with  the  stock, 
and  having  under  definite  contract  assumed 
4<omplete  control  over  the  management,  water- 
ing and  feeding  of  the  stock  and  caring  for 
them,  Is  supposed  to  know  where  the  negli- 
gence occurred,  and  the  law  places  the  bur- 
den upon  him  to  show  Where  it  occurred. 
The  rule  is  announced  in  3  Hutchinson  on 
Carriers,  i  1357,  as  follows:  "But  where,  as 
Is  frequently  the  case,  the  shipper  accom- 
I>anles  his  live  stock  for  the  purpose  of  car- 
ing for  it  during  the  transportation,  the  same 
rule  as  to  the  burden  of  proof  is  held  not  to 
apply.  The  stock  is  not  in  the  carrier's  ex- 
clusive control  or  custody,  nor  are  his  means 
of  information  superior  to  those  of  the  ship- 
per, who  is  in  a  position  to  know  as-  well  as 
the  carrier  of  the  causes  which  produced  the 
injury.  In  order,  therefore,  that  the  shipper 
who  accompanies  his  live  stock  may  recover 
for  injuries  received  by  It  during  the  trans- 
portation, he  must  sot  only  show  that  be 
himself  was  free  from  negligence,  but  that 
the  injuries  were  caused  by  a  breach  of  du- 
ty on  the  part  of  the  carrier."  This  rule  is 
recognized  and  followed  in  Bartelt  t.  Ore. 
R.  &  N.  Co.  (1910)  57  Wash.  16,  106  Pac.  487, 
135  Am.  St.  Rep.  959;  S.  L.  &  S.  F.  Ry.  Co. 
V.  Wells  (1907)  81  Ark.  469,  99  S.  W.  534; 
Atl.  Coast  Line  R.  Co.  v.  Dexter  (1905)  50 
Fla.  180,  39  South.  634,  111  Am.  St.  Rep.  116; 
Wilke  V.  Illinois  Central  R.  Co.  (1911)  153 
Iowa,  695. 133  N.  W.  746 ;  by  the  same  court 
in  Mosteller  v.  Iowa  Central  Ry.  Co.  (1911) 
153  Iowa.  390,  1.33  N.  W.  749 ;  Illinois  Cen- 
tral R.  Co.  V.  Word  (1912)  149  Ky.  229,  147 
S.  W.  949;  Texas  &  Pac.  Ry.  Co.  v.  Scoggln 
&  Brown  (1905)  40  Tex.  Civ.  App.  526,  90 
S.  W.  521.  See,  also,  authorities  cited  in 
notes  to  Atl.  C.  U  R.  Co.  v.  Riverside  Mills, 
31  L,.  R.  A.  (N.  S.)  Ill,  112. 

Aside  from  the  rule  in  the  foregoing  au- 
thorities, the  record  in  the  ca.se  at  bar  shows 
conclusively  that  the  horse  in  question  was 
not  in  good  condition,  but  had  been  severely 
injured  before  the  shipment  was  received  by 
defendant.  When  plaintiff  made  out  a  claim 
for  the  damages  sustained,  to  the  shipment 
in  question,  her  husband  and  appointed  agent 
made  affidavit,  as  to  where  and  how  the 
shipment  was  damaged,  which  in  part  is  as 
follows:  "At  a  point  about  25  miles  before 
reaching  Council  Bluffs,  one  horse  got  down, 
and  affiant  was  unable  to  get  him  up.  Af- 
fiant further  states  that  the  conductor  of 
Slid  train  was  duly  notified  and  requested  to 
stop  said  train,  and  allow  him  to  get  said 
horse  up,  all  of  which  he  refused  to  do.  As 
a  result  of  being  down  and  trampled  upon 
said  horse  died  In  tran-slt,  and  was  removed 
from  said  car  at  Muskogee.  Affiant  further 
states  that  while  at  Council  Bluffs  said  car 
containing  said  goods  was  in  a  collision  with 
another  car  and  as  a  result  the  door  of  car 
No.  10602  wat)  knocked  off,  and  said  door 


was  not  replaced  for  a  period  off  about  two 
hours,  thus  exposing  the  contents  of  the  car 
to  the  weather  and  allowing  the  same  to 
freeze,  resulting  in  a  total  loss  of  25  bushels 
of  potatoes  of  the  value  of  $25  and  26  cans 
of  fruit  of  the  value  of  $5."  This  witness 
testified  at  the  trial  as  follows:  "Q.  What 
did  you  do,  didn't  you  swing  him  to  the  top 
of  the  car?  A.  Not  until  I  reached  Council 
Bluffs.  Q.  He  couldn't  stand  up  by  himself, 
could  he?  A.  No.  Q.  And  he  was  in  that  con- 
dition when  delivered  to  the  M.,  K.  &  T.  R. 
R.?  A.  Yes,  sir.  Q.  And  he  died  before  he 
got  to  Muskogee?  A.  Died  at  Muskogee  in 
the  yards.  Q.  From  injuries  received  on  the 
Chicago  Northwestern  R  R.7  A.  Yes,  sir." 
The  testimony  further  shows  that  the  weath- 
er was  very  cold  during  the  route;  that  the 
car  door  was  bursted  open  at  Coimcil  Bluffs, 
and  the  contents  of  the  car  exposed  to  the 
weather  for  about  two  hours  before  the 
door  was  nailed  up.  As  to  what  was  done 
in  reference  to  closing  the  car  door,  the  same 
witness  testified  r  "Q.  Now,  the  trainman 
asked  you  If  it  would  be  satisfactory  to  nail 
the  door  on  with  the  cleats  the  way  he  did? 
A.  Yes,  sir.  Q.  And  you  said  it  would  be 
in  order  not  to  be  delayed?  A.  Yes,  for  I 
didn't  want  to  be  delayed  in  the  cold.  Q. 
And  you  accepted  the  car  the  way  they  fixed 
it  in  order  to  go  on?    A.  Yes,  sir." 

Under  this  undisputed  testimony  and  un- 
der the  provisions  of  the  shipping  contract 
between  plaintiff  and  defendant  which  con- 
stituted the  plaintiff's  husband  as  her  agent 
to  accompany  the  shipment,  giving  him  com- 
plete control  and  management  of  same,  and 
under  his  own  testimony  that  he  had  no  com- 
plaint to  make  as  to  the  treatment  he  re- 
ceived from  the  employes  of  the  defendant 
company,  it  was  error  both  under  the  law 
and  the  facts  in  this  case  for  the  court  to 
Instruct  the  jury  that  proof  of  the  goods  be- 
ing delivered  to  the  Initial  carrier  in  good 
condition  raised  the  presumption  which  plac- 
ed the  burden  upon  the  defendant  to  show  that 
the  damage  did  not  occur  on  its  lines.  This 
is  especially  true  of  the  damage  done  to  the 
horse.  As  to  just  where  the  fruit  and  i)ota- 
toes  were  frozen  the  evidence  is  not  conclu- 
sive, nor  is  it  conclusive  as  to  whether  they 
were  damaged  by  concurring  acts  of  negli- 
gence on  the  part  of  defendant.  There  might 
be  possible  grounds  for  conflicting  inferenc- 
es in  this  regard  such  as  to  justify  the  sub- 
mission of  such  facts  to  the  jury  under  proper 
instruction.  But,  as  to  the  loss  of  the  horsey 
the  error  is  so  clearly  prejudicial  that  the 
judgment  must  be  reversed.  As  to  the  value 
of  the  overcoat,  the  evidence  being  that  it 
was  not  the  property  of  plaintiff,  the  court 
very  properly  eliminated  that  from  consid- 
eration. 

[2]  We  are  not  justified  in  holding  a  ter- 
minal carrier  liable  for  damages  received  on 
the  Hues  of  the  initial  carrier  under  the  con- 
ditions involved  In  the  case  at  bar;  for  the 
rule  is  well  settled  that  in  the  absence  of  any 
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joint  traffic  arntngement,  whereby  connecting 
carriers  act  In  partnersliip  or  as  the  agent  of 
each  other  In  the  handUng  ot  freight,  the 
terminal  carrier  is  not  liable  for  damages 
sustained  on  the  lines  of  the  initial  carrier. 
And  this  rule  is  especially  applicable  where 
there  is  no  pro  rata  stiartng  of  freight  charg- 
es made  under  the  initial  contract,  and  where 
the  terminal  carrier  refuses  to  receive  a  ship- 
ment under  the  initial  contract,  tmt  receives 
same  under  a  new  contract,  whereby  it 
makes  its  own  rates  and  collects  its  own 
charges,  and  limits  Its  liabilities  to  its  own 
lines.  See  authorities  cited  In  notes  to  At- 
lantic C.  L.  R.  Co,  V.  Riverside  Mills,  31  L. 
B.  A.  (N.  S.)  94-98.  See,  also,  Carson  v.  Har- 
ris, 4  Gr.  Greene  (Iowa)  616;  Anchor  Line  v. 
Vtiter,  68  lU.  369;  also,  Roy  v.  Chesapeake 
&  Ohio  By.  Co.,  61  W.  Va.  616,  67  S.  E.  39, 
31  L.  R.  A.  (N.  S.)  1;  Atl.  O.  L.  R.  Co.  ▼. 
Riverside  Mills,  219  U.  S.  186,  31  Sup.  Ct 
164,  55  L.  Ed.  167.  31  L.  R.  A.  (N.  S.)  7; 
Adams  Express  Co.  v.  Cronlnger,  decided  by 
United  States  Supreme  Court  Jan.  6,  1913, 
and  reported  In  226  U.  S.  491,  33  Sup.  Ct 

148,  57  L.  Ed. . 

Under  the  facts  in  this  case,  the  foregoing 
authorities,  and  the  reasons  herein  given,  the 
judgment  is  reversed  and  the  cause  re- 
manded. 

PER  CURIAM.    Adopted  in  whola. 


BUBCHAM  V.  EDWABDS  et  al. 
(Snpreme  Court  of  Oklahoma.    April  4,  1913.) 

(Spllalus  Id  the  Court.) 

New  Trial  ({  116*)— Motion— Time  of  Fil- 
ing. 

The  filing  of  a  written  motion  for  a  new 
trial,  containing  the  grounds  therefor,  with  the 
clerK  of  the  court  in  which  a  case  has  been 
tried,  within  three  days  after  the  verdict  or 
decision  was  rendered,  is  a  sufficient  compli- 
ance with  the  statute  as  to  the  time  within 
which  an  application  for  a  new  trial  must  be 
made  without  an  actual  presentation  of  such 
motion  to  the  court  within  the  three  days. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cpnt.  Dig.  §1  238,  238%,  240,  241;  Dec.  Dig.  § 
lie.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Wagoner  County ; 
R.  C.  Alien,  Judge. 

Action  by  Ulysses  M.  Burcham  against  W. 
F.  Edwards  and  Nathaniel  Peters.  Judg- 
ment for  plaintlfC,  and,  from  an  order  grant- 
ing a  new  trial,  plaintiff  brings  error.  Af- 
firmed. 

L,ex  V.  Deckard,  of  Okmulgee,  and  W.  D. 
Bynum,  of  Indianapolis,  Ind.,  for  plaintiff 
in  error.  Z.  I.  J.  Holt,  of  Broken  Arrow, 
and  Stuart,  Cruce  &  Gilbert,  of  Oklahoma 
City,  for  defendants  In  error. 

HARRISON,  C.  This  action  was  brouglit 
by  the  plaintiff  in  error,  as  plaintiff  below, 


who  obtained  a  judgment  against  defeudauts 
in  error,  as  defendants  below,  October  24, 
1910.  At  noon  of  October  27th,  court  ab- 
jonmed  for  a  few  days,  but  not  for  the 
term.  On  the  afternoon  of  October  27th, 
defendants  filed  motion  for  a  new  trial 
among  the  papers  in  the  case  with  the  clerk 
of  the  district  court.  The  motion  remained 
among  tlie  papers,  but  was  never  called  up 
by  the  moving  party,  nor  was  the  attention 
of  opposing  counsel  nor  the  court  called  to 
it  during  the  remainder  of  the  term,  but  at 
a  subsequent  term,  which  was  held  by  a  dif- 
ferent Judge  to  the  one  who  tried  the  case  in 
February,  1911,  the  motion  was  called  up 
and  presented  by  defendant  Plaintiff  filed 
motion  to  dismiss  defendant's  motion  on  the 
ground  that  the  application  for  a  new  trial 
had  not  been  made  at  the  term  and  within 
three  days  after  the  judgment  had  been  ren- 
dered. The  court  overruled  plaintiff's  mo- 
tion to  dismiss  and  sustained  defendant's 
motion  for  a  new  trial.  Both  these  assign- 
ments are  Involved  in  the  question  wliether 
the  tnere  filing  of  the  motion  for  a  new  trial 
in  the  clerk's  office,  without  calling  the 
court's  attention  to  such  motion  on  that  day 
or  at  any  subsequent  day  during  the  term, 
was  a  sufiSdent  compliance  with  section  6827, 
Comp.  I<aw8  1909,  which  requires  the  appli- 
cation to  be  made  at  the  term  and  within 
three  days  after  judgment.  Said-  section 
6827  reads:  "The  application  for  a  new 
trial  must  be  made  at  the  term  the  verdict, 
report  or  decision  Is  rendered,  and,  except 
for  the  cause  of  newly  discovered  evidence, 
material  for  the  party  applying,  which  he 
could  not,  with  reasonable  diligence,  have 
discovered  and  produced  at  the  trial,  shall 
be  within  three  days  after  the  verdict  or  de- 
cision was  rendered,  unless  nnavoidably  pre- 
vented." Section  4198,  Stat  1893.  Section 
5828  reads:  "The  application  must  be  by 
motion,  upon  written  grounds,  filed  at  the 
time  of  making  the  motion.  The  causes 
enumerated  in  subdivision  two,  three  and 
seven  of  section  5S25,  must  be  sustained  by 
aflldavits,  showing  their  truth,  and  may  be 
controverted  by  aflidavlts."  Section  4199, 
Stat  1893. 

Plaintiff  in  error  contends  that  this  stat- 
ute requires  more  to  be  done  at  the  term 
and  witliin  three  days  after  judgment  than 
the  mere  filing  of  a  motion  in  the  clerk's 
office.  The  gist  of  the  contention  is  that 
the  statute  requires  two  things  to  be  done: 
That  it  requires  the  filing  of  written  grounds 
for  the  motion,  either  In  open  court  or  In 
the  clerk's  office,  and  then  the  presentation 
of  such  motion  within  the  time  and  at  the 
term,  and  that  the  mere  filing  of  the  written 
grounds  in  the  clerk's  office  would  not  pre- 
serve the  rights  of  the  movant,  unless  the 
motion  was  formally  made  to  the  court  or 
unless  the  court's  attention  was  called  to  it 
in  some  way  during  the  term  and  within  the 
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time.     This  may  bare  been,  and  we  most 
conrede  In  all  probability  was,  tbe  original 
Intention  of  tbe  lawmakers.     A  number  of 
states  bare  followed  tbe  view  embodied  in 
tbls  contention,  as,  Montana,  Indiana,  New 
Tork,  Kentncky.    But  this  identical  question 
was  before  tbe  Conrt  of  Appeals  of  Kansas 
In  tbe  case  of  Freelore  t.  Gould,  3  Kan.  App. 
750,  45  Pac.  454,  in  wblcb  tbe  court  said: 
"The   proposition,    which   is   presented   and 
argued  with  much  skill  and  ability,  Is  that 
It  is  not  suflldent  that  tbe  motion  for  a  new 
trial  be  filed  w^itbln  three  days  after  tbe  ver- 
dict or  decision  complained  of  Is  rendered, 
but  that  the  motion  must  have  been  actually 
presented  to  the  court  within  that  time.    It 
is  claimed  that  a  written  motion  for  a  new 
trial  Is  not  required  by  tbe  statute;   that  it 
may   be  a   mere   verbal  application  to   the 
court,  based  upon  written  grounds  on  Ble  at 
tbe  time.    So  far  as  concerns  this  question, 
sections  308  and  309  (identical  ^vlth  sections 
5827  and  5828,  supra)  of  tbe  Code  provide 
that  the  application  for  a  new  trial  must  be 
made  at  the  term  the  verdict  or  decision  was 
rendered  and  within  three  days  thereafter, 
upon  written  grounds  filed  at  tbe  time  of 
making  tbe  motion.    The  contention  la  that 
tbe  application  must  be  made  to  tbe  court; 
that  the  mere  filing  of  a  written  applica- 
tion with  tbe  clerk,  without  its  being  actual- 
ly called  to  the  attention  of  tbe  court,  and 
thus  presented  to  It  within  the  three  days, 
is  sot  a  compliance  wltb  tbe  statute.     Tbe 
argument  of  counsel  Is   plausible  and  not 
without  force,  and  presents  a  question  which, 
at  an  earlier  period  In  the  practice  under  the 
Code  In  tbls  state,  would  challenge  serious 
attention.    It  finds  support  In  the  following 
cases:    People  v.  Ah  Sam,  41  Cal.  650;  Buck- 
ner  v.   Conly,    1  T.   B.    Mon.    [Ky.]   3;    Ex 
parte  Highland  Ave.  &  Rid.  Ca   [105  Ala. 
221]   17   South.   182;    Wallace   v.    Lewis,   » 
Mont  399  [24  Pac.  22] ;    ISmlson  v.  Sbepard, 
121  Ind.  184  [22  N.  B.  883].     So  far  as  we 
are  informed,  tbls  question  has  never  been 
raised  or  passed  upon  In  this  state.    Occasion 
for  it  has  been  frequent,  almost  every  vol- 
ume of  tbe  reports  containing  cases  wherein 
the  Supreme  Court  has  considered  tbe  man- 
ner and  time  of  making  a  motion  for  a  new 
trial.    These  sections  of  the  Code  have  been 
considered  and  applied  under  almost  every 
conceivable  state  of  facts.    It  has  been  the 
uniform  practice  In  this  state,  from  the  be- 
ginning, to  recognize  tbe  filing  of  a  written 
motion  for  a  new  trial,   within  three  days, 
after  a  verdict  or  decision,  as  an  application 
'made'  within  tbe   meaning  of  section   308. 
and  as  equivalent  to  the  formal  making  and 
presentation    of    tbe    motion    to    tbe   court, 
which  counsel  for  defendant  in  error  claim 
to  be  essentiaL    Mitchell  v.  Mllboan,  11  Kan. 
617;    Nesblt  V.  Ilines,  17  Kan.  316;    Fowler 
V.  Toung,  19  Kan.  150;    Clayton  v.   School 
District,  20  Kan.  256;    Gruble  v.  Ryus,  23 


Kan.  195;  Pratt  r.  Kelley,  24  Kan.  Ill; 
Hover  V.  Tenney,  27  Kan.  133;  Dyal  v. 
City  of  Topeka,  35  Kan.  62  [10  Pac.  161]; 
Mercer  v.  Ringer,  40  Kan.  189  [19  Pac.  670] ; 
Dcford  V.  Orvls,  52  Kan.  432  [34  Pac.  1044] ; 
Brewing  Association  v.  "U'olft,  53  Kan.  323 
[36  Pac.  711].  This  construction  of  tbe  stat- 
ute has  also  been  universally  acquiesced  In 
and  acted  upon  by  the  courts  and  by  the 
bar  of  the  state,  and  has  became  a  rule  of 
practice  as  thoroughly  estnbll.shed  as  if  di- 
rected by  tbe  very  letter  of  the  law.  The 
change  of  construction  contended  for  would 
not  only  revolutionize  the  practice,  but  would 
Inevitably  result  in  the  doing  of  grievous 
wrong  to  litigants  who  have  acted  In  reli- 
ance upon  the  established  rule." 

It  is  true  that  the  foregoing  opinion  was 
rendered  after  the  adoption  of  our  statute, 
and  that  we  are  not  necessarily  bound  by 
tbe  construction  therein  given  to  the  stat- 
utes; yet,  because  the  reasoning  therein  and 
the  grounds  upon  which  It  is  based  are  so 
Identically  In  point  wltb  the  facts  In  the 
case  at  bar  and  wltb  the  rule  of  practice 
existing  In  our  state,  we  are  persuaded  to 
follow  tbe  rule  therein  stated.  Tbls  Iden- 
tical question  has  never  been  before  tbls 
court,  at  least  so  far  as  we  have  been  able 
to  find,  but  It  has  been  the  universal  rule  of 
practice  in  this  Jurisdiction,  since  the  adop- 
tion of  tbe  Kansas  Code,  to  treat  the  mere 
filing  of  the  written  grounds  for  a  new  trial 
at  the  term  and  within  tbe  time,  as  auffl- 
cient  to  preserve  theh  movant's  rights.  For 
these  reasons,  and  for  the  reasons  stated  In 
tbe  opinion  quoted  from,  the  rule  therein  Is 
followed. 

The  Judgment  Is  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


FRIEDMAN  &  CO.  v.  STATE. 
(Supreme  Court  of  Oklahoma.    April  4,  1913.) 

(Syllabiu  hy  the  Court.) 

1.  Action  ($  4*)— Right  or  Action— Illioai. 

TaANSACTlONS. 

The  ddoi-s  of  the  court  are  closed  to  a  liti- 
gant who  founds  his  action  on  bis  own  viola- 
tion Of  tbe  law. 

[Ed.  Note.— For  other  cases,  see  Action,  Gent 
Dig.  |§  17t24;    Dec.  Dig.  i  4.»] 

2.  Appkal  and  Ebbob  (S    1010*)— Rbvixw — 
sujticienct  of  e^'idencb. 

The  findings  of  the  trial  court  on  an  issue 
of  fact  properly  submitted  to  it  will  not  be  set 
aside  by  the  Supreme  Court,  where  the  finding 
is  supported  by  any  substantial  evidence. 
..(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {{  3979-3982,  4024;  Dec 
Dig.  i  1010.*] 

O>mmi88loners'  Opinion,  Division  No.  2. 
Error  from  Pottawatomie  County  Court; 
Ross  F.  I^ockridge,  Judge. 

Seizure  by  the  state  of  Oklahoma  of  cer- 
tain whisky,  and  Friedman  &  Co.  petition  to 


•For  other  casen  see  same  topic  and  aecUon  NUMBER  in  Dee.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 

131P.-34 


Digitized  by 


v^oogle 


530 


131  PACIFIC  REPOHTBE 


(Okl. 


Interplead.  Petition  denied,  and  from  a 
Judgment  of  confiscation  Friedman  &  Co. 
bring  error.    Affirmed. 

Lydiek  &  Eggerman,  of  Shawnee,  for  plaln- 
tlft  In  error.  C.  P.  Holt,  of  Sbawnee,  Hun- 
ter Johnson,  of  HoldenviUe,  and  Chas.  W. 
Friend,  of  Shawnee,  for  the  State. 

BREWER,  C.  Forty-eight  cases  of  whis- 
ky were  seized  by  the  sheriff  of  Pottawato- 
mie county  under  a  search  and  seizure  war- 
rant in  the  railroad  freighthouse  in  the  city 
of  Shawnee.  Friedman  &  Co.  came  Into  the 
case  by  interplea  and  claimed  the  whisky, 
and  demanded  a  return  thereof,  on  the 
ground  that  It  was  an  undelivered  interstate 
shipment,  and  that  as  such  It  was,  at  the 
time  of  seizure,  not  subject  to  the  police 
power  of  the  state.  Upon  a  trial  before  the 
county  judge  the  prayer  of  the  interpleader 
was  denied;  the  court  finding  from  the 
agreed  facts  and  other  evidence  that  the 
shipments  were  made  to  a  fictitious  person; 
that  under  the  arrangements  and  method  of 
handling  the  shipments  that  a  delivery  into 
the  warehouse  of  the  carrier  was  a  construc- 
tive delivery  to  the  persons  who  were  to  ac- 
tually handle  and  dispose  of  the  whisky. 
Upon  these  findings  of  facts  the  court  confis- 
cated the  whisky;  from  this  judgment  of 
confiscation  Friedman  &  Co.  appeal. 

The  record  discloses  that  the  48  cases  of 
whisky  were  shipped  by  appellants  from  Ft. 
Smith,  Ark.,  in  the  names  of  J.  Hall  and 
Jno.  Hall,  10  cases  February  20,  20  cases 
February  22,  and  20  cases  February  24, 1911 ; 
that  a  case  contains  3  gallons;  that  sepa- 
rate bills  of  lading  were  issued  for  each  2 
cases.  Thus  when  a  shipment  of  10  cases 
were  made  they  would  go  under  five  bills  of 
lading,  etc.  These  five  bills  of  lading  were 
sent  to  a  bank  in  Shawnee  with  a  draft  at- 
tached to  cover  the  value  of  the  entire  10 
cases.  B^ich  of  the  bills  of  lading  in  a  par- 
ticular shipment  would  bear  the  same  gener- 
al shipment  number,  and  accompanying 
would  be  inclosed  an  envelope  addressed  to 
shipper  at  Ft  Smith,  with  this  general  ship- 
ment number  on  the  back  of  It,  to  be  used 
in  remitting  the  proceeds  of  the  drafts. 

It  is  admitted  that  450  cases  of  whisky 
had  been  received  in  the  name  of  John  Hall 
at  this  depot  within  the  period  of  30  days 
next  prior  to  the  shipments  in  suit,  and  that 
no  such  person  as  John  Hall  had  ever  receiv- 
ed personally  a  single  case  of  the  good.s,  but 
that  a  local  transfer  company  uniformly  pre- 
sented the  bill  of  lading  and  actually  receiv- 
ed the  goods  and  hauled  them  away  from 
the  depot.  As  each  bill  of  lading  was  pre- 
sented, a  statement  purporting  to  be  signed 
by  John  Hall  was  filed,  stating  that  the  liq- 
uor was  solely  for  his  and  his  family's  use. 
These  statements  to  the  agent  covered  an 
average  of  10  to  15  cases  of  whisky  a  day. 
The  agent  admitted  that  for  a  month  or  two 
he  kept  on  hand  in  the  freight  warehouse  an 


average  of  90  cases  of  whisky  at  all  times 
to  be  hauled  away  as  the  bills  of  lading  were 
presented  by  transfer  company.  A  portion, 
but  not  all  of  these  cases,  of  whisky  were 
shipments  from  appellants.  The  shipments 
In  suit  had  been  in  the  depot  from  13  to  17 
days,  but  while  there  other  shipments  were 
b^ing  taken  out  and  disposed  of  daily.  The 
450  cases  of  whisky  handled  by  the  transfer 
company  within  the  30  days  prior  to  the 
seizure  Involved  here  "were  all  delivered  in 
and  about  Shawnee  to  Individuals."  These 
deliveries  of  cases  of  whisky  "were  made 
•  •  ♦  some  of  them  in  the  early  morning 
before  daylight  and  some  after  daylight,  and 
that  some  were  made  in  the  late  evening  be- 
fore dark  and  some  after  dark." 

The  question  here  Is:  Were  these  liquors 
undelivered  Interstate  shipments  and  protect- 
ed by  the  federal  laws  as  such ;  or  were  ap- 
pellants, viewed  from  the  circumstances  of 
the  case,  the  evidence,  and  Inferences  nat- 
urally flowing  therefrom,  themselves,  through 
artifice  and  device,  engaged  In  the  unlawful 
sale  of  liquors  in  Shawnee? 

[2]  1.  The  court  found  that  John  Hall  was 
not  a  person,  and  that  the  consignments  to 
him  were  to  a  fictitious  consignee.  The  evi- 
dence warranted  tills  finding.  The  sherifF  and 
a  deputy  sheriff  who  had  tried  to  learn  of  such 
a  man  and  could  find  no  trace  of  him  testi- 
fied that  they  knew  of  no  such  man.  Like- 
wise a  newspaper  man  and  others.  The  coun- 
ty judge  of  the  county,  who  made  the  find- 
ing, lives  there,  and  has  lived  there  for 
years,  ran,  and  been  elected  to  office.  It 
is  inconceivable  that  a  man  could  do  so  flour- 
ishing a  liquor  business  as  appellant  claims 
John  Hall  was  doing,  and  yet  be  unknown 
in  a  community.  He  was  handling,  if  appel- 
lants' contentions  are  true,  450  cases  of  whis- 
ky a  month ;  this  Is  1,350  gallons.  It  is  more 
than  a  barrel  a  day.  No  such  api)ellation  as 
bootlegger  could  fit  such  a  trader ;  he  was  a 
wholesaler.  If  he  existed,  be  must  have  had 
numerous  customers,  some  one  could  surely 
have  l)een  produced  who  had  the  doubtful 
honor  of  his  acquaintance.  The  banker,  who, 
if  appellants'  contention  Is  true,  received  the 
cash  on  bis  drafts  and  delivered  him  numer- 
ous bills  of  lading  every  day,  could  have  easi- 
ly set  the  matter  of  his  Identity  at  rest  The 
transfer  man  who  really  received  all  the 
shipments  and  who  the  depot  agent  says  in- 
troduced to  him  before  the  whisky  enterprise 
was  begun,  a  man  he  said  was  John  Hall, 
could  surely  have  cleared  the  matter  up,  but 
did  not  Neither  did  anybody  claiming  to  be 
identified  with  appellants  say  there  was  such 
a  man.  Had  the  learned  and  well-known  at- 
torney representing  api)ellant8  stated  to  the 
court  that  he  had  positive  knowledge  of  such 
a  man  as  John  Hall,  his  word  without  the 
formality  of  an  oath  would  most  likely  have 
sufficed.  Considering  what  was  proved,  and 
the  significance  of  what  could  have  been  so 
easily  proved.  If  true,  and  was  not,  the  court 
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properly  found  there  was  no  snch  man,  and 
that  appellants  were  shipping  In  a  wholesale 
way  these  liquors  to  a  fictitious  name. 

The  appellants  must  have  known  how  their 
business  was  being  conducted;  the  remit- 
tances through  the  bank  as  their  goods  were 
taken  out  under  waybills  the  bank  surren- 
dered afforded  notice.  Our  common  knowl- 
edge teaches  us  that  these  dealers  wonld  not 
ship  such  quantities  of  merchandise  for  so 
considerable  a  period  of  time  to  a  fictitious 
name,  and  not  know .  how  they  were  being 
disposed  of.  The  redemption  of  the  way- 
hills  also  gave  notice  that  the  warehouse  of 
the  railroad  had  been  converted  into  and 
was  being  used  as  a  place  of  storage  for  the 
liquors  to  suit  the  convenience  of  the  trade. 
The  only  reasonable  inference  from  all  this 
is  that  appellants  were  either  shipping 
these  goods  to  the  transfer  company  and 
marking  them  with  a  fictitious  name  for  Its 
protection,  or  they  were  shipping  them  there 
for  their  own  delivery  to  Shawnee  as  a  place 
of  destination,  until  orders  solicited  by  their 
agents  could  be  filled  with  dispatch  by  the 
delivery  of  a  bill  of  lading  which  could  en- 
title the  customer  to  a  delivery  of  the  goods. 
I  say  one  of  these  explanations  Is  to  be  legit- 
imately Inferred  from  the  facts  shown  and 
the  circumstances  and  situation  presented. 
In  either  event  the  appellants  were  violat- 
ing the  law.  If  they  were  knowingly  ship- 
ping in  a  fictitious  name  to  shield  the  real 
consignee,  they  violated  the  laws  of  the 
United  States.  Section  240,  Federal  Criminal 
Code  1910.  Act  March  4.  1909,  c.  321,  35 
Stat  1137  (U.  S.  Comp.  St  Supp.  1911,  p. 
1662). 

[1]  If  they  were  shipping  for  their  own  de- 
livery, they  were  violating  the  state  law 
against  the  sale  of  liquors,  and  in  either 
event  their  cause  of  action  (interplea)  is 
founded  upon  and  grows  out  of  their  own  un- 
lawful acts,  and  under  well-settled  rules  the 
doors  of  the  court  are,  as  they  ought  to  be, 
closed  against  them.  Haley  &  Co.  v.  State, 
125  Pac.  736;  Blunk  t.  Waugh,  32  Okl.  616, 
122  Pac.  717,  39  L.  R.  A.  (N.  S.)  1093,  and 
cases  cited.  We  are  well  aware  of  the  hold- 
ings of  this  court  relative  to  interstate  ship- 
ments and  the  necessity  for  a  delivery  of  the 
goods  to  customer  (State  v.  18  Casks  of  Beer, 
24  Okl.  786,  104  Pac.  1093,  25  L.  R.  A.  [N. 
S.]  492;  St  L.  &  S.  F.  Ry.  Co.  v.  State,  26 
Okl.  300,  109  Pac.  230;  G.,  C.  &  S.  F.  Ry. 
Co.  v.  State  ex  rel.  Caldwell,  28  Okl.  754, 
116  Pac.  176,  36  L.  R.  A.  [N.  S.]  456,  follow- 
ing the  Supreme  Court  of  the  United  States 
in  Rhodes  v.  Iowa,  170  U.  S.  412,  18  Sup.  Ct 
664,  42  L.  Ed.  1088,  1096;  Heymann  v.  So. 
Ry.  Co.,  203  U.  S.  270,  27  Sup.  Ct  104,  51  L. 
Ed.  178,  7  Ann.  Cas.  1130;  Adams  Express 
Co.  v.  Kentucky,  206  U.  S.  129,  27  Sup.  Ct. 
006,  51  L.  Ed.  987,  and  other  cases);  but 
the  case  at  bar  is  rested  on  the  proiMsition 
that  the  evidence  and  natural  inferences  to 


be  drawn  from  it  and  the  surrounding  cir- 
cumstances, justify  the  conclusion  that  the 
appellants  were  through  devices  and  artifice 
violating  the  laws  of  the  state  by  selling  liq- 
uors in  the  city  of  Shawnee,  and  of  the  Unit- 
ed States  by  shipping  liquors  from  out  the 
state  into  it  to  a  fictitious  consignee. 
The  cause  should  be  a£9rmed. 

PER  CURIAM.     Adopted  In  whole; 


FOSTER  et  al.  v.  HOFF  et  al. 
(Supreme  Court  of  Oklahoma.    April  4,  1913.) 

(B]/1l<ti«»  by  the  Court.) 

1.  Frauds,  Statute  of  (§  131*)  —  Contkact 
FOB  Sale  of  Land— Modification. 

Where  the  purchaaer  owes  the  seller  mon- 
ey as  the  purchase  price  of  land  under  a  writ- 
ten contract  of  sale  theretofore  made,  a  verbal 
direction  from  the  seller  to  the  purchaser  to 
pay  a  part  of  the  purchase  price  later  to  be- 
come due  to  third  persons  In  discharge  of  obli- 
gations of  the  seller  Is  an  original  undertaking, 
and  does  not  add  to  or  contradict  the  contract 
formerly  entered  into  for  the  sale  of  lands,  re- 
quired by  the  statute  to  be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  U  283,  284;    Dec.  Dig.   | 

2.  Judgment    (i   204*}  —  Deceee  —  Equity — 
Scope  of  Relief. 

A  court  of  equity,  looking  beyond  the  mere 
form  of  things  to  their  substance,  has  power  to 
decree  such  relief  to  the  parties  as  appears 
just  and  ri^ht,  and  as  best  calculated  to  pro- 
tect their  rights  under  the  situation  presented 
by  the  record. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §  376;   Dec.  Dig.  §  204.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Okmulgee  Coun- 
ty; W.  L.  Barnum,  Judge. 

Action  by  John  E.  Harrison,  Administra- 
tor, against  J.  G.  Hoff  and  others,  in  which 
John  W.  Foster  and  others  intervene.  From 
the  judgment,  Foster  and  others  bring  error. 
Modified  and  aCBrmed. 

Merwine  k  Newhouse,  of  Okmulgee,  for 
plaintiffs  In  error.  Owen  &  Stone,  of  Musko- 
gee, for  defendants  in  error. 

BREWER,  0.  John  Brown,  a  Creek  Freed- 
man,  was  allotted  as  surplus  the  N.  i^ 
of  the  N.  W.  %  and  the  S.  W.  %  of  the 
N.  W.  %  of  section  13,  township  13  north, 
range  13  east  The  S.  E.  %  of  the  N. 
W.  %  of  said  section  was  allotted  to  him 
as  homestead.  Beginning  in  the  year  1904, 
the  allottee  made  various  deeds  of  con- 
veyance to  all  or  parts  of  his  allotment  to 
various  persons;  viz.,  Bradley  Realty  Bank 
&  Trust  Company,  Scott  Yeatman,  Continen- 
tal I^nd  Company,  H.  L.  Braves,  who  later 
conveyed  to  Elmer  E.  Ixjwe,  H.  A.  Leekley, 
and  P.  E.  Heckman.  These  conveyances  all 
appear  to  have  been  made  prior  to  May  1, 
1907,  on  which  date  the  allottee  executed 
and  had  recorded  In   the  proper  recording 


•For  other  cases  see  same  topic  and  section  NUMBBK  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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district  a  disafflrmance  of  all  deeds  and 
conveyances  executed  prior  thereto,  on  the 
claim  of  minority  at  the  time  of  execution. 
This  paper  asserted  that  the  allottee  became 
of  full  age  on  the  date  of  Its  filing,  May  1, 
1907.  On  May  2,  1907,  John  Brown  convey- 
ed, for  an  expressed  consideration  of  $1,500, 
the  surplus  land  to  Whitlow,  Whitfield,  Fos- 
ter, and  Taylor;  Whitlow  later,  in  May,  hav- 
ing conveyed  to  Whitfield.  On  July  27,  1907, 
Whitfield,  Foster,  and  Taylor  conveyed  by 
warranty  deed  to  J.  0.  Hoff  the  said  surplus 
allotment.  Contemporaneous  with  this  deed, 
these  parties  and  Iloff  entered  Into  a  written 
contract,  the  terms  of  which  will  be  referred 
to  later.  The  matters  involved  in  this  ap- 
peal revolve  around  this  last-mentioned  deed 
and  the  contemporaneous  contract  executed 
between  these  parties.  In  January,  1908, 
Urown  conveyed  the  homestead  to  Hoff,  who 
later  (luitclaimed  it  back.  In  January,  1908, 
Brown  conveyed  the  surplus  allotment  to 
Ilofl".  In  August,  1908,  Brown  conveyed  his 
homestead  to  J.  I*  Peacock.  Brown,  the 
allottee,  died  about  October  15,  190a  After 
the  dt'iitli  of  the  allottee,  his  father,  Samp- 
son Brown,  and  his  mother,  Jane  Brown, 
quitclaimed  all  the  allotment  to  Hoff.  On 
April  12,  1909,  Sampson  Brown  deeded  all 
the  land  to  Morris  Mannuel,  who  on  August 
6,  1909,  mortgaged  it  to  John  B.  Meserve. 

This  suit  was  brought  by  Jolm  E.  Harri- 
son, administrator  of  John  Brown's  estate,  to 
have  all  the  parties  holding  deeds  to  bring 
same  into  court  for  examination  to  deter- 
mine who  of  the  deed  holders,  if  any,  has 
title  to  the  lands,  and  wliat  sum  of  money 
may  be  due  the  estate  of  John  Brown,  and 
by  whom  due,  and  for  cancellation  of  all 
invalid  deeds,  as  clouds  on  the  title,  etc. 
Foster  and  Taylor,  who  had  acquired  th«  in- 
terest of  Whitfield,  intervened  in  the  suit  of 
the  administrator  and  set  up  their  claims  of 
title  through  the  deed  of  May  2,  1907,  and 
their  sale  to  Hoff,  and  asked  that  title  be 
quieted  and  for  a  Hen  and  foreclosure 
against  Hoff  for  a  balance  of  purchase  price 
alleged  to  be  due  them. 

Defendant  Hoff  filed  answer  to  the  plea  of 
intervention  and  cross-petition  of  Foster  and 
Taylor,  admitting  their  deeds  to  him,  but  de- 
nying that  they  conveyed  title,  and  then  set 
up  the  contract  executed  contemporaneously 
with  the  deeds,  and  that  under  said  contract 
interveners  bad  bound  themselves  to  convey 
a  perfect  title  In  fee  simple,  subject  to  the 
opinion  of  defendant's  attorney.  That  his 
attorney  had  refused  to  pass  the  title  ten- 
dered defendant,  and  had  notified  interven- 
ers that  the  various  deeds  and  conveyances 
executed  by  the  allottee  were  clouds  on  the 
title  and  would  have  to  be  removed  by  pur- 
chase or  litigation.  That  interveners  liad 
acted  on  the  opinion  of  such  attorney  and 
had  authorized  and  directed  defendant  to 
buy  the  claims  of  the  various  deed  holders, 
where  it   could  be  done  for  a  reasonable 


price,  and  to  charge  such  sums  expended  in 
clearing  the  title  against  the  balance  of  the 
purchase  price  due  from  defendant  to  inter- 
veners. Defendant  claimed  that  he  had  so 
paid  out  sufficient  to  liquidate  the  entire  bal- 
ance of  purchase  price. 

J.  li.  Peaco<4c,  being  concerned  only  with 
the  homestead  allotment,  admitted  an  in- 
debtedness of  9405  and  interest  on  the  pur- 
chase price  of  the  land,  and  paid  it  into  court 
for  the  benefit  of  the  party  found  entitled  to 
It.  The  administrator  claimed  it,  and  like- 
wise defendant  Hoff  claimed  it  on  the  ground 
that,  through  the  various  deeds,  he  should 
receive  the  sum  uoder  the  doctrine  of  subro- 
gation. On  July  8,  1910,  the  court  rendered 
judgment  quieting  the  title  of  Peacock  in 
and  to  the  homestead  and  canceling  all  deeds 
appearing  as  clouds  against  his  title.  No  ex- 
ceptions were  noted.  The  disposition  of  the 
funds  he  had  paid  Into  court  was  postponed 
until  final  trial.  On  July  7,  1910,  the  cause 
was  by  agreement  and  consent  ordered  re- 
ferred to  a  referee  to  try  the  issues  of  law 
and  fact,  and  to  preserve  and  return  the 
evidence  taken  and  report  his  conclusions  of 
both  law  and  fact. 

The  referee  filed  bis  finding  of  fact,  from 
which  we  summarize:  (1)  That  John  Brown 
became  of  full  age  May  1,  1907,  and  died 
about  October  16,  1908.  That  he  received  the 
lands  as  stated  in  the  pleadings  as  an  al- 
lotment (2)  That  John  Brown  had  execut- 
ed the  various  deeds  mentioned  In  the  plead- 
ings and  had  on  May  1,  1907,  executed  and 
filed  a  disafflrmance  of  all  of  bis  prior  deeds. 
That  on  May  2, 1907,  he  conveyed  his  surplus 
allotment  to  Interveners  for  a  consideration 
of  $1,500,  of  which  Interveners  actually  paid 
$800.  That  Interveners  conveyed  the  surplus 
allotment  to  defendant  Hoff  for  consideration 
of  $3,600  July  2,  1907.  (3)  That,  at  the  time 
of  the  execution  of  the  deeds  to  Hoff  by  in- 
terveners, the  parties  executed  a  written  con- 
tract relating  to  the  sale,  as  set  out  In  the 
record,  and  that  the  fact  that  John  Brown 
had  made  these  various  prior  deeds  to  other 
parties  was  well  known,  and  that  the  ques- 
tion as  to  the  precise  time  at  which  Brown 
attained  his  majority  was  in  doubt  That, 
in  consideration  of  such  facts  and  knowledge, 
it  was  agreed  between  Interveners  and  de- 
fendant that  these  conveyances  should  be  re- 
moved as  clouds  on  the  title  before  the  trans- 
action was  fully  consummated,  and  defend- 
ant Hoff  was  given  authority  to  buy  out  the 
holders  of  these  outstanding  deeds  and  to 
procure  quitclaims  or  releases  from  them 
for  such  reasonable  sums  as  might  be  neces- 
sary to  procure  same,  but  that  such  authority 
did  not  extend  to  any  sums  paid  the  allot- 
tee or  to  his  heirs  after  his  death.  That, 
pursuant  to  such  authority,  defendant  paid 
out  various  sums  amounting  to  $1,405.  (4> 
That  Hoff  furnished  the  consiideration  to 
Brown  for  a  deed  dated  January  6,  1908, 
which  Is  included  in  the  $1,405.    (5)  That  de- 


Digitized  by 


Google 


om 


FOSTER  ▼.  HOFP 


633 


fondant  Hoff  had  paid  to  Brown  at  varlouB 
times  $2,056,  which  he  considered  as  pay- 
ments on  both  the  surplus  and  homestead, 
but  that  Interveners  bad  not  authorized  those 
payments  on  their  accoont  (The  referee 
allon-ed  HofT  a  credit,  ho-wever,  In  the  sum 
of  $700  on  account  of  these  payments;  the 
same  being  the  balance  due  Brown  by  In- 
terreners.)  (6)  "Xour  referee  further  finds 
that  at  no  time  since  the  execution  of  the 
deeds  and  contract  mentioned  as  having  been 
executed  by  and  between  Whitfield,  Foster, 
and  Taylor,  upon  the  one  hand,  and  the  de- 
fendant Hoir  on  thb  other,  on  the  27tb  day 
of  July,  190T,  have  either  of  the  parties  to 
that  transaction,  In  any  manner,  expressed  a 
desire  to  rescind  the  same,  but  all  parties 
liave  by  their  acts  and  conduct  indicated  a 
desire  to  complete  and  carry  out  the  trans- 
action as  a  sale  of  the  land."  (7)  That,  aft- 
er the  sale  by  Interreners  to  Hoff,  possession 
of  part  of  the  land  was  not  given  for  some 
time,  and  on  this  account  Hoff  was  allowed 
a  credit  of  $120.  These  credits,  $1,403,  $700, 
and  $120,  as  the  referee  found  left  owing  by 
Hoff  $1,375  of  the  original  purchase  price  of 
$3,600. 

The  referee  concluded  as  a  matter  of  law: 
(1)  That  the  deeds  from  tlie  allottee  djited 
May  2,  1907,  CMiveyed  to  interveners  full 
title  to  the  surplus  allotment.  (2)  That  the 
deeds  firom  interveners  to  defendant  Holt 
conveyed  to  Hoff  fee-slmpje  tttle.  (8)  That, 
as  interveners  and  defendant  had  by  their 
acts  and  conduct  indicated  a  desire  and  the 
intention  to  treat  the  transaction  as  an  ab- 
solute sale  of  the  pvepeity,  idefendant  Is  en- 
titled to  credit  in  the  aocounting  for  the  $700 
paid  the  allottee,  and  which  was  due  him  by 
interveners,  and  for  the  other  sums  paid  in- 
terveners and  paid  others  by  their  author- 
ity. (4)  That  the  allottee,  Jcdinnie  Brown, 
having  dujriog  lifetime  been  fuUy  paid  the 
consldeiation  agreed  to  be  paid  by  Foster 
and  Taylor  and  their  associates  for  said  sur- 
plus allotment,  the  ;^intllf  (administrator) 
Is  not  entitled  to  recover  herein  anything  on 
that  account.  (5)  That  it  would  be  inequi- 
table to  charge  defendant  Hoff  interest  prior 
to  final  decree.  <6)  That  Hoft  was  not  enti- 
tled to  the  money  paid  into  court  by  Peacock 
on  account  of  the  homestead  allotment,  and 
that  the  same  should  be  paid  over  to  plain- 
tiff as  administrator  of  the  deceased  allot- 
tee. 

On  the  facts  found  and  conclusions  of  law 
reported,  the  referee  recommended:  (1)  De- 
cree for  plaintiff  administrator  for  the  $462.- 
50  proceeds  pf  the  homestead,  and  that  the 
clerk  of  court  be  directed  to  pay  same  over 
to  him.  (2)  That  Judgment  be  rendered  In 
fiivqr  of  interveners  against  defendant  Hoff 
In  the  SDm  of  $1,375,  and  that  same  be  de- 
clared a  lien  on  the  surplus  allotment,  and 
providing  for  sale,  etc. 

The  intwyeners,  plaintiff  In  error  here, 
moved  to  confirm  the  report  of  the  referee 


and  for'  Jndgment  according  to  the  recom- 
mendations made  In  his  report.  The  defend- 
ant Hoff  objected  to  the  rendering  of  a  de- 
cree against  him  for  the  balance  due  on  the 
purchase  price  of  the  lands  mainly  for  the 
reason,  as  urged  there  and  here,  that  In- 
terveners were  not  entitled  to  a  present  Judg- 
ment, because  defendant  H.  L.  Graves  and 
his  grantee,  Elmer  E.  Lowe,  claimants  under 
allottee's  deed  of  April  9,  1007,  had  been 
brought  into  tbe  case,  and  their  deeds  ad- 
judged invalid  on  summons  by  publication; 
no  personal  service  of  summons  being  made 
on  them.  And  that  therefore  they  had  the 
right  under  the  law  to  appear,  and  by  prop- 
er showing  made  (section  5617,  Oomp.  L. 
1909)  have  the  case  opened,  and  their  rights 
under  their  deeds  determined,  within  three 
years  after  the  final  decree.  That  therefore 
their  deeds  were  still  a  menace  and  cast 
serious  doubts  on  defendant's  title,  and  that 
under  the  agreements  made  between  the  par- 
ties, as  found  by  the  master,  interveners 
were  not  entitled  to  this  balance  of  purchase 
price,  at  least  until  the  running  of  the  stat- 
ute. The  court  took  this  view  of  this  mat- 
ter and  dismissed  the  petition  of  Interveners, 
from  which  order  they  appeal. 

Wg  have  examined  the  evidence,  which  is 
voluminous  and  conflicting,  and  believe  the 
finding  of  facts,  made  by  the  referee,  to  be 
supported  by  anople  evidence,  and  that  same 
should  stand  with,  the  force  and  effect  that 
special  findings  of  fact  by  a  jury  should 
have.  The  recommendation  of  the  referee 
for  a  present  judgment  in  favor  of  inter- 
veners against  the  defendant  Hoff,  and  for 
a  lien  aad  foreclosure  thereof,  we  do  not 
believe  to  have  been  sound  under  the  facts 
found.  It  will  be  observed  that  tbese  par- 
ties by  their  agreements  and  conduct,  as 
found'  by  tbe  referee,  have  clothed  this  trans- 
action with  a  different  aspect  than  is  usually 
presented  where-  a  vendor  sues  a  vendee  In 
possession  for  purchase  money,  and  outstand- 
ing clouds  or  defects  in  the  title  are  sought 
to  be  set  up.  The  referee  found  ;••••• 
That  at  no  time  •  •  *  have  either  of  the 
parties  to  that  transaction,  In  any  manner, 
expressed  a  desire  to  rescind  the  same,  but 
all  parties  have  by  their  acts  and  conduct  in- 
dicated a  desire  to  complete  and  carry  out 
tbe  transaction  as  a  sale  of  the  land."  And 
referring  to  the  various  outstanding  deeds, 
including,  of  course,  the  conveyance  to  H.  L. 
Graves  and  the  one  by  him  to  Elmer  B. 
Lowe,  the  referee  further  found:  "It  was 
agreed  between  the  parties  that  said  con- 
veyances should  be  removed  as  clouds  npon 
tile  title  before  the  transaction  was  fully 
consummated."  Under  this  finding  of  fact, 
the  transaction  was,  under  the  agreement, 
not  fully  consummated,  so  as  to  entitle  the 
Interveners  to  the  balance  of  the  purchase 
price  by  execution  in  foreclosure  on  the  land, 
if  these  deeds  under  the  decree  in  the  case 
were  still  clouds  upon  the  title,  rendering  It 
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unmarketable,  subject  to  doubt  and  to  the 
danger  of  being  defeated.  WiUlamB  v.  Doo- 
little  (Iowa)  88  N.  W.  350. 

The  deed  from  Brown  to  Graves  was  only 
23  days  prior  to  the  deed  held  valid  In  this 
case ;  the  determining  fact  was  the  date  the 
allottee  became  of  age.  Should  the  grantee 
of  Graves  open  up  the  decree  in  this  case  ad- 
judging this  deed  invalid  and  convince  the 
court  that  the  allottee  was  in  fact  of  full 
age  on  April  9,  1907,  the  effect  would  be  to 
validate  the  Graves  title  and  to  destroy  de- 
fendant's title  delivered  through  interveners. 

[1]  Appellants,  although  they  appeared  at 
the  time  to  be  satisfied  with  the  amount 
found  due  them  in  the  accounting  by  the  ref- 
eree, now  complain  that  error  was  committed 
in  allowing  proof  of  the  verbal  agreement 
and  direction  of  interveners  that  Hoff  buy 
releases  from  these  deed  holders  and  charge 
same  against  the  purchase  price  on  the 
ground  that  it  varied  the  terms  of  the  con- 
tract required  to  be  In  writing  under  the 
statute  of  frauds.  We  do  not  think  this  con- 
tention sound  under  the  facts  presented  here. 
Under  the  contracts,  interveners  were  under 
obligation  to  remove  these  clouds ;  they  could 
employ  any  one  to  do  this;  Hoff  desired 
that  it  be  done ;  interveners  must  see  that  it 
be  done  before  they  would  be  entitled  to  pay- 
ment of  the  purchase  price.  It  was  an  orig- 
inal undertaking,  merely  a  direction  by  the 
creditor  to  the  debtor  to  pay  third  persons 
money  in  discharge  of  the  creditor's  obliga- 
tions. This  did  not  vary,  add  to,  or  contra- 
dict the  written  contract.  20  Cye.  232,  and 
cases  cited;  Cent  Dig.  vol.  23,  Stat,  of 
Frauds,  29;  Wood  on  Stat  of  Frauds,  p. 
407,  §  222,  and  cases  cited;  Smith  on  the 
Law  of  Frauds,  318.  The  facts  of  Boni- 
camp  V.  Stailmck,  25  Okl.  483,  106  Pac.  839, 
are  not  similar  and  that  case  is  not  in  point 
The  evidence  was  competent. 

This  brings  us  to  a  peculiar  situation.  The 
referee  made  a  correct,  equitable  finding  of 
the  facts,  on  competent  evidence,  and  erred 
only  in  recommending  a  present  judgment 
and  lien,  because,  under  the  peculiar  situa- 
tion created  by  the  agreement  and  conduct  of 
the  parties,  it  would  neither  be  lawful  nor 
equitable  to  make  the  defendant  pay  the  bal- 
ance of  purchase  price  until  the  menace  of 
the  Graves  deed  had  been  removed.  The  ac- 
tion of  the  court  was  correct  in  refusing  to 
follow  this  recommendation  for  the  same  rea- 
son. Under  this  somewhat  awkward  situa- 
tion, it  is  urged  with  force  that  we  ought  to 
simply  affirm  this  case,  because  the  interven- 
ers were  not,  at  the  time  of  trial,  entitled  to 
a  present  judgment  of  lien  and  foreclosure; 
this  in  our  judgment  should  not  be  done  in 
the  present  situation.  Should  this  course  be 
followed,  and  then,  witU  the  lapse'  of  a  short 
period  of  time,  the  title  become  perfect  by 
the  failure  of  the  parties  constructively  sum- 
moned to  come  into  the  case  and  overturn 


it,  these  Interveners  would  then  have  to 
start  over  again  and  try  out  again  the  in- 
volved questions  of  fact  as  to  the  account- 
ing, and  be  embarrassed  with  the  question  of 
just  how  far  the  decision  of  this  court  had 
concluded  them:  Such  a  result  would  not 
b6  to  the  interest  of  any  of  the  parties.  The 
title  to  the  land  ought  to  be  set  at  rest  and 
the  parties  allowed  to  have  whatever  they 
are  entitled  to  as  speedily  as  possible. 

[2]  And  equity,  looking  beyond  the  mere 
form  of  things  to  their  substance,  has  power 
to  decree  such  relief  to  the  parties  as  ap- 
pears Just  and  right  and  as  best  calculated 
to  protect  their  rights  under  the  situation 
presented.  Varner  v.  Rice,  44  Ark.  251; 
Texas  v.  Hardenberg,  10  WalL  (U.  S.)  89,  19 
U  Ed.   839. 

The  judgment  In  this  case  was  rendered 
December  31,  1910 ;  unless  the  same  is  open- 
ed up  by  the  holders  of  the  Graves  claim  of 
title  in  a  few  months,  it  will  cease  to  be 
longer  any  menace  to  or  doud  on  the  title 
of  Hoff;  and,  in  such  event,  he  should,  at 
the  expiration  of  such  time,  pay  interveners 
the  amount  he  owes  them  as  found  by  the 
referee.  And  in  such  event,  having  had  the 
possession  of  the  land  with  its  revenues,  law- 
ful interest  should  be  added  to  the  amount 
found  due  from  the  date  of  the  decree  in 
the  trial  court.  Should  the  case  be  opened 
up  and  the  Graves  title  prevail,  Hoff  could 
not  be  made  to  pay  Interveners  anything. 
Or,  in  case  It  was  opened  up  and  the  Graves 
title  again  defeated,  it  might  be  that  Hoff 
would  be  entitled  to  credit  on  the  amount 
due  to  interveners  for  such  expenditures  in 
defending  the  title  as  the  law  would  permit 
to  be  charged  against  them. 

Therefore,  this  being  purely  an  equitable 
proceeding,  we  feel  that,  in  the  interest  of 
all  the  parties,  the  case  should  be  affirmed, 
save  as  to  the  action  of  the  court  in  dismiss- 
ing interveners'  petition;  that,  as  to  this, 
his  action  be  set  aside;  that  the  cause  be 
remanded  to  stand  open  as  to  interveners 
and  Hoff ;  and  that,  as  to  them,  at  the  prop- 
er time  final  decree  be  entered  in  accordance 
with  the  views  above  stated. 

This  results  in  affirming  the  judgment  as 
modified,  with  directions. 

PER  CURIAM.     Adopted  in  whole. 


ROESKR  r.   PEASE. 

(Supreme  Court  of  Oklahoma.    April  B,  1913.) 

(Syliahut  ly  the  Court.) 

1.  New  Trial  (§  108*)— Newlt  Djscovebed 

Evidence. 

A  motion  for  new  trial  on  the  ground  of 
newly  discovered  evidence  eliould  be  soetained, 
wlien  it  appears  that  the  evidence,  if  produced, 
would  probably  produce  a  different  result 

[Ed.  Note. — For  other  cases,  see  New  Trial. 
Cent  Dig.  §§  2-.>6,  227 ;  Dec  Dig.  {  108. •] 
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2.  Nbw  Tbiajl  ({  99*)— Nbwlt  Discovbmd 
bvidence. 

Where  the  newly  discovered  evidence  is 
material  and  would  probably  produce  a  differ- 
ent result,  and  the  losing  party  has  not  failed 
t«  produce  it  at  the  trial  because  of  lack  of 
diligence  on  his  part,  a  motion  for  new  trial  on 
that  ground  should  be  sustained. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §{  201-207;   Dec  Dig.  i  99.*J 

3.  WlTNESSBS    (I    210*)— COMPKTEHCT— PHYBI- 
CIARS. 

The  testimony  of  a  physician  or  surgeon, 
concerning  any  communication  made  to  him  by 
his  patient  with  reference  to  any  physical  di»- 
ease,  or  any  knowledge  obtained  by  him  from 
a  physical  examination  of  such  patient,  may  be 
required,  if  the  patient  offers  himself  as  a  wit- 
ness and  testities  upon  the  same  subject. 
Comp.  I>aw8  1909,  $  5842. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §$  769,  781,  782;  Dec.  Dig.  |  219.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Tulsa  County; 
L.  M.  Poe,  Judge. 

Action  by  Minnie  A.  Pease,  plalntifl  below, 
defendant  in  error,  against  W.  II.  Roeser, 
defendant  below,  plaintiff  in  error,  to  recover 
damage-s  for  pei-sonal  injuries.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 

Martin,  Rice  &  Lyons,  of  Tulsa,  for  plain- 
tiff in  error.  Randolph  &  Haver,  of  Tulsa, 
for  defendant  in  error. 

AMES,  G.  The  plaintiff  In  tbis  case  was 
injured  by  being  thrown  from  a  carriage. 
The  carriage  was  turned  over  by  frightened 
horses  running  away.  The  horses  took  fright 
from  defendant's  automobile  on  one  of  the 
streets  of  Tulsa.  The  plaintiff  and  her  child 
were  sitting  on  the  rear  seat  of  the  carriage, 
which  was  being  driven  south  on  Boulder 
avenue  close  to  the  intersection  of  Second 
street.  When  the  carriage  was  about  150 
feet  from  the  comer,  the  automobile  turned 
north  on  Boulder  at  a  speed  estimated  by 
varioas  witnesses  of  from  8  to  20  miles  per 
hour.  There  was  some  evidence  tending  to 
show  that  the  automobile  went  north  about 
the  center  of  the  street,  although  the  great 
majority  of  the  witnesses  testified  that  it  was 
close  to  the  east  curb  line.  When  the  horses 
saw  the  automobile,  they  were  frightened, 
but  the  driver  did  not  lose  control  over  them 
until  the  automobile  had  passed,  when  they 
ran  away,  throwing  out  the  plaintiff  and  in- 
juring her.  The  jury  returned  a  verdict  for 
the  plaintiff  for  $3,100. 

Several  errors  are  assigned  and  discussed, 
but  It  will  only  be  necessary  to  examine  the 
one  growing  out  of  the  ruling  of  the  court  on 
a  motion  for  new  trial  on  the  ground  of  new- 
ly discovered  evidence. 

The  plaintiff  alleged  that  she  sustained 
numerous  injuries  by  reason  of  the  accident, 
and,  among  others,  that  she  was  Injured  in- 
ternally, and  that  these  Internal  injuries 
caused  severe  and  acute  pains  in  her  back 


and  severe  headaches  and  fevers,  and  that 
these  injuries  were  permanent  Her  testi- 
mony was  to  the  effect  that  prior  to  the  ac- 
cident she  was  in  good  health,  but  that  since 
the  accident  she  had  had  poor  health,  had 
suffered  a  great  deal  with  her  back,  and  had 
had  headaches,  and  was  unable  to  work 
without  the  recurrence  of  these  pains;  that 
prior  to  this  accident  she  had  not  had  these 
backaches  and  headaches  "to  amount  to  any- 
thing at  all."  One  of  the  witnesses  offered 
by  the  plaintiff  prior  to  the  time  she  testified 
was  Dr.  Grosshart,  who  was  one  of  the  phy- 
sicians called  by  the  plaintiff  immediately 
after  the  accident  His  testimony  in  chief 
was  confined  to  the  condition  in  which  he 
found  the  plaintiff  at  the  tline,  and  his  cross- 
examination  was  likewise  so  confined.  After 
the  trial,  the  defendant's  attorneys,  while 
lunching  with  this  doctor,  were  Informed  by 
him  that  some  six  or  seven  or  eight  months 
prior  to  the  accident  he  had  examined  the 
plaintiff  and  found  that  at  that  time  her 
uterus  was  enlarged  and  that  its  supports 
were  flabby ;  that  she  complained  of  pains  In 
her  back  and  head ;  and  that  the  condition  In 
which  he  found  her  was  one  that  would  nat- 
urally produce  headaches  and  pains  in  her 
back.  The  defendant  thereupon  filed  a  mo- 
tion for  new  trial  upon  the  ground  of  tills 
newly  discovered  evidence,  and  upon  this 
motion  a  hearing  was  had,  at  which  it  devel- 
oped that  Dr.  Grosshart  was  bitterly  hos- 
tile to  the  defendant;  that  he  would  not  have 
disclosed  these  facts  to  the  defendant's  atr 
tomeys  but  for  the  reason  that  he  thought 
the  case  was  finally  disposed  of;  that  he 
yielded  the  Information  at  the  hearing  reluc- 
tantly ;  that  the  facts  which  he  had  disclosed 
to  the  defendant's  attorneys  were  substan- 
tially as  testified  to  by  him.  The  motion  for 
new  trial  was  overruled. 

It  seems  apparent  to  us  that  this  testimony 
was  material.  The  only  evidence  on  the 
subject  introduced  at  the  trial  was  the  testi- 
mony of  the  plaintiff  and  her  mother  to  the 
effect  that  prior  to  the  accident  she  had  not 
suffered  with  these  backaches  and  headaches, 
while  this  testimony  disclosed  that  she  was 
afflicted  with  a  physical  disturbance  which 
had  caused  similar  pains,  and  which  was  of 
such  a  nature  as  to  continue  to  cause  them. 
If  this  testimony  was  true,  if  the  plaintiff 
had,  prior  to  the  accident,  had  these  same 
afflictions,  if  the  accident  was  not  the  cause 
of  all  of  them,  and  if  the  jury  assessed  dam- 
ages as  for  a  permanent  Injury  caused  by 
the  accident,  when  in  fact  these  injuries  were 
not  so  caused,  it  is  manifest  that  an  injus- 
tice was  committed.  The  nature  of  the  tes- 
timony, the  nature  of  the  injuries  alleged  to 
be  permanent  as  well  as  the  amount  of  the 
award,  all  demonstrate  that  the  jury  believ- 
ed, as  they  bad  a  right  to  believe,  that  there 
were  permanent  Injuries  caused  by  the  acci- 
dent.   This  new  evidence,  if  believed  by  the 
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jury,  would  necessarily  produce  .a  different 
verdict.  It  migbt  not  necessarily  produce  a 
verdict  for  the  defendant,  but  it  would,  if 
true,  necessarily  produce  a  smaller  verdict 
We  are  not  unmindful  of  tlie  rule  establisbed 
In  this  jurisdiction  tUat,  before  a  new  trial 
should  be  granted  on  the  ground  of  newly 
discovered  evidence,  it  should  appear  that 
the  evidence,  if  produced,  would  probably 
produce  a  difCerent  result,  and  that  in  pass- 
ing upon  such  a  motion  a  cerlalu  amount 
of  discretion  is  vested  in  the  trial  court. 
Eiaminger  v.  Beman,  32  Okl.  818,  124  Pac. 
289 ;  Lookabaugh  v.  Bowmaker,  30  Okl.  242, 
122  Pac.  200;  Hobbs  v.  Smith,  27  Okl.  830, 
115  Ptac.  347,  34  U  R.  A.  (N.  S.)  697;  Huster 
v.  Winn,  8  OkL  569,  58  Pac.  736. 

But  for  the  reasons  which  we  have  already 
stated,  it  seems  clear  to  us  that  this  evidence, 
if  true,  would  probably  produce  a  materially 
different  result  It  is  contended,  however, 
tliat  the  defendant  cannot  avail  himself  of 
this  evidence,  because  he  did  not  exercise 
reasonable  diligence  to  discover  it  prior  to 
the  trial.  There  is  no  specific  statement  in 
the  motion  that  the  defendant  and  his  attor- 
neys did  not  know  of  this  evidence  at  the 
trial ;  but  If  this  objection  had  been  lodged 
against  the  motion,  there  would  have  been 
no  necessity  for  introducing  evidence  to  sup- 
port tt  The  fact  that  there  was  a  bearing, 
that  .the  evidence  was  offered,  that  a  trial 
was  had,  indicates  very  clearly  that  the  mo- 
tion was  treated  as  stating  sufficient  facts 
and  being  sufficient  in  form.  It  can  be  safely 
said  that  It  appears  from  the  record,  taken 
as  a  whole,  that  neither  defendant  nor  his  at- 
torneys had  ever  learned  of  this  evidence 
until  after  the  verdict ;  that  the  only  reason 
that  they  then  learned  of  it  was  from  a 
chance  remark  by  Ifr.  Grosshart  which 
would  not  have  been  made  but  for  the  fact 
that  he  thought  the  case  was  finally  disposed 
of;  that,  after  learning  that  the  evidence 
would  be  material,  he  was  very  reluctant  to 
give  it ;  that  he  refused  to  make  an  affidavit 
setting  up  the  facts  which  he  had  stated  to 
the  defendant's  attorneys ;  and  that  he  only 
testified  upon  the  motion  for  new  trial  upon 
the  requirement  of  the  court  The  plaintiff 
herself  at  the  trial  had  testified  that  she  had 
not  suffered  from  these  aches  and  pains  "to 
amount  to  anything  at  all,"  and  Dr.  Gross- 
hart  testified  only  to  the  facts  which  he  had 
ascertained  upon  the  visit  immediately  after 
the  accident  While,  of  course,  we  recognize 
the  rule  that  before  a  new  trial  will  be 
granted  on  the  ground  of  newly  discovered 
evidence,  it  must  affirmatively  appear  that 
the  failure  to  discover  the  evidence  was  not 
due  to  negligence  or  lack  of  diligence  on  the 
part  of  the  party  making  the  application,  yet 
we  think  the  defendant  brings  himself  well 
within  this  rule..  He  would  have  no  way  of 
knowing  that  the  plaintiff  had  an  enlarged 
uterus,  which  produced  headaches  and  back- 
adbes.    Naturally  he  could  sot  make  Inquiry 


of  hpr  to  ascertain  this  taet  He  did  not 
know  that  Dr.  Gros.shart  had  treated  her  be- 
fore, and  there  was  no  reasonable  way  by 
which  he  could  ascertain  that  fact  and  Dr. 
Grosshart  naturally  would  not  disclose,  vol- 
untarily, her  physical  condition  to  straust-rs, 
and  particularly  to  this  defendant  whom  he 
disliked.  The  plaintiff  herself,  upon  the  trial, 
testified  that  she  had  not  suffered  from  these 
aches  and  pains,  and  at  that  time  the  defend- 
ant had  no  reason  to  believe  otherwise. 

[1,J]  A  somewhat  similar  situation  was 
presented  Jn  St  L.  &  S.  F.  Ry.  Co.  v.  Hur- 
ley, 30  Okl.  333,  120  Pac.  508,  where  it  was 
held  that  it  was  not  lack  of  diligence  for 
the  defendant  to  make  Inquiry  of  the  plain- 
tiff's physical  condition  from  doctors  who 
had  treated  the  plaintiff,  and  who  were  sub- 
poenaed as  witnesses  for  the  plaintiff,  and 
that  it  had  a  right  to  rely  upon  the  plaintiff's 
testimony  as  being  true,  and  that  subsequent 
facts  ascertained  from  the  doctors,  which 
would  probably  have  produced  a  different 
result  on  the  trial,  might  be  made  the  basis 
of  a  motion  for  new  trial.  Other  similar 
cases  cited  by  this  court  in  that  opinion  are 
Atlanta  Consolidated  Street  Ry.  Co.  v.  Beau- 
champ,  93  Ga.  6, 19  S.  E.  24;  First  Nat  Bank 
of  Shenandoah  v.  W.  St  L.  &  P,  Ry.  Co.,  61 
Iowa,  700,  IT  N.  W.  48;  Stacltpole  v.  Per- 
kins, 85  Me.  298,  27  AO.  16a  See,  also,  St 
L.  &  S.  F.  Ry.  Co.  v.  Gaston,  67  Kan.  217, 
72  Pac.  777 ;  Continental  Ins.  Co,  t.  IlUImer, 
42  Kan.  275,  287,  21  Pac.  1044. 

[3]  Finally,  the  plaintiff  argues  that  the 
new  testimony  sought  to  be  elicited  from 
Dr.  Grosshart  is  Incompetent  because  the  in- 
formation was  secured  by  the  doctor  while 
on  a  professional  visit  to  the  plaintiff,  aud 
that  therefore  it  Is  privileged. 

Sea  5842  of  Comp.  Laws  1909  provides  as 
follows :  "The  following  persons  shall  be  in- 
competent to  testify:  •  *  •  A  physician 
or  Burgeon  concerning  any  communication 
made  to  him  by  his  patient  with  reference 
to  any  physical  or  supposed  physical  disease, 
or  any  knowledge  obtained  by  a  personal  ex- 
amination of  any  such  patient:  Provided, 
that  if  a  person  offer  himself  as  a  wltne&s, 
that  is  to  be  deemed  a  consent  to  the  exam- 
ination; also,  if  an  attorney,  clergyman  or 
priest,  physician  or  surgeon  on  the  same  sul>- 
ject  wtihin  the  meaning  of  the  last  three 
subdivisions  of  this  section." 

Counsel  for  the  plaintiff  and  defendant  do 
not  disagree  as  to  the  law.  Both  sides  con- 
cede that  the  doctor's  testimony  is  protected 
by  the  plaintiff's  privilege,  unless  she  has 
waived  it  by  offering  herself  as  a  witness  on 
the  same  subject;  and  whether  or  not  she 
had  testified  on  the  same  subject  is  the  point 
at  issue  between  counsel.  The  subject,  of 
course,  is  the  condition  of  her  health  some 
six  or  seven  or  eight  months  prior  to  the 
accident,  at  which  time  Dr.  Grosshart  testi- 
fies as  to  her  condition.  Did  she  testify  oa 
this  subject  at  the  trial?    The  substance  oC 
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her  testimony  ts  to  the  effect  that  she  was  In 
pood  health  Just  before  the  accident;  that 
for  a  year  previous  to  that  time  she»  as  a 
rule,  was  a  healthy  woman ;  that  she  never 
had  a  headache  to  amonnt  to  anything  at 
all.  From  this  testimony  it  appears  that  she 
did  testify  generally  as  to  the  condition  of 
her  health  prior  to  the  accident,  and  spe- 
clflcally  that  she  was  not  accustomed  to  bar- 
ing headaches  before  that  time.  Some  an- 
thorltlps  are  cited  by  the  plaintiff  tending  to 
show  that  one  does  not  waive  the  privilege 
by  giving  testimony  as  to  his  general  health 
or  physical  condition.  But  in  the  case  at 
bar  the  plaintiff  not  only  testified  as  to  her 
general  health,  bnt  she  testified  specifically 
with  reference  to  headaches.  Here  the  ex- 
act point  at  issue  was  whether  or  not  these 
hetidaches  and  backaches,  from  which  she 
testified  that  she  was  suffering  at  the  time  Of 
the  trial,  were  permanent  injuries  caused  by 
the  accident.  The  effect  of  her  testimony 
was  t%  lead  the  Jury  to  believe  that  she  had 
not  suffered  from  these  same  afflictions  prior 
to  the  accident.  If  she  can  go  upon  the  wit- 
ness stand  and  testify  that  she  had  not  suf- 
fered from  these  afflictions  prior  to  the  ac- 
cident, and  then  prevent  the  only  available 
Impeaching  testimony  from  being  disclosed, 
by  a  claim  of  privilege,  it  woald  seem  that 
a  mockery  is  being  made  of  Justice,  and  we 
do  not  think  onr  statute  contemplates  such 
a  condition.  The  theory  npon  which  the 
privilege  Is  based  te  tliat  a  person  Is  entitled 
to  have  his  physical  disabilities  protected 
from  pnblic  cnrlosity.  If,  however,  be  goes 
Into  a  court  of  justice  and  bases  an  action 
npon  the  existence  of  a  physical  disability, 
and  testifies  himself  as  to  Its  existence  or 
nonexistence,  he,  of  course.  Is  not  entitled 
longer  to  claim  a  privilege  for  his  condition, 
and  the  statate  does  not  contemplate  pro- 
tecting him  In  such  ease.  An  Interesting  dis- 
cussion of  the  subject  is  contained  In  the 
fourth  volume  of  Wigmore  on  EMdence,  | 
2880  et  seq. 

We  think  the  case  should  be  reversed  and 
remanded. 

PBK  CURIAJf.    Adopted  in  whole. 


BOOKER  TOBACCO   CO.  v.   WAtKIS.t 

(Supreme  Court  of  Oklahoma.     March  11, 
1013.) 

(8yUabu»  Sy  the  Oourt.) 

1.  Apfrai.  and  Error  (8  1041*)— Revmw— 
Amkndkbmts— OiscasnoN  of  Ooubt. 

To  permit  amendments  when  not  changing 
the  cause  of  action  rests  within  the  sound  dis- 
cretion of  the  trial  court  and  will  not  be  dis- 
turbed oa  appeal  nnlesa  it  afiirmatively  appears 
that  its  exercise  has  opei^ted  to  the  prejudice 
of  the  rights  of  the.  complaining  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  gj!  4100-4109;  Dec.  Dig.  § 
1041.*] 


2.  Appeal  and  Ebbob  (§  lOOl*)— Dibectino 

Verdict. 

It  is  only  when  the  evidence,  with  all  the 
inferences  the  jury  could  justifiably  draw  from 
it,  will  be  Insufilcient  to  support  a  verdict  for 
plaintiff  that  the  court  is  authorized  to  direct 
a  verdict  for  defendant ;  and,  unless  the  conclu- 
sion follows,  as  matter  of  law,  that  no  recov- 
ery can  be  had  upon  any  view  that  can  be  prop- 
erly taken  of  the  facts  which  the  evidence  tends 
to  establish,  the  case  should  be  left  to  the  jury 
under  proper  instructions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fg  3922,  3928-3934;  Doc- 
Dig,  i  1001.*] 

Error  from  Canadian  County  Court;  H. 
L.  Fogg,  Judge. 

Action  by  N.  L.  Walker  against  the  Book- 
er Tobacco  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

W.  M.  Wallace,  of  El  Reno,  for  plaintUT 
in  error.  W.  A.  Maurer  and  H.  L.  Fogg, 
both  of  El  Reno,  for  defendant  In  error. 

BLANE,  J.  This  was  an  action  commenced 
by  the  defendant  in  error,  plaintiff  below, 
against  the  plaintiff  in  error,  defendant  be- 
low, upon  a  contract  of  employment.  The 
plaintiff  alleged  that,  by  the  terms  of  the 
contract,  he  was  employed  by  the  defendant 
as  a  traveling  salesman  for  the  period  of  one 
year  at  a  specified  salary  and  expenses,  and 
that  without  cause  he  was  discharged  before 
the  expiration  of  that  time.  The  defendant 
contended,  ttiat  by  the  terms  of  the  contract, 
the  employment  was  to  be  from  month  to 
month,  and  that  it  had  the  right  to  discharge 
the  plaintiff  at  will  or  whenever  his  servicee 
proved  unsatisfactory.  Upon  trial  to  a  Jury, 
there  was  a  verdict  for  the  plaintiff  upon 
which  Judgment  was  duly  entered,  to  reverse 
which  this  proceeding  in  error  was  com- 
menced. 

The  first  assignment  of  error  Is  predicat- 
ed upon  the  action  of  the  court  In  permitting 
the  plaintiff  to  amend  bis  petition.  The  con- 
tention is  that,  after  the  parties  had  rested, 
the  plaintiff  was  permitted  to  amend  his  pe- 
tition by  interlineation  to  the  effect  that  the 
oral  contract  of  employment  set  up  by  the 
plaintiff  had  be«i  afterwards  confirmed  In 
writing.  This  was  to  obviate  some  objection 
raised  by  counsel  as  to  whether  the  contract 
was  governed  by  section  1089,  Comp.  Laws 
1000,  which  provides  that:  "An  agreement, 
that,  by  its  terms.  Is  not  to  be  performed 
within  a  year  from  the  making  thereof,  is 
void."  We  do  not  think  that  this  was  re- 
versible error.  In  Harris  v.  Palmer,  25  Okl. 
rro,  108  Pac.  385,  it  was  held :  "The  order 
of  proof  Is  largely  a  matter  of  discretlou 
with  the  trial  court,  and  hence  evidence 
which  Is  properly  a  part  of  plaintiff's  case 
in  chief  may  be  pwmitted  to  be  Introduced 
ont  of  its  regular  order,  or  the  court,  in  the 
exercise  of  a  sound  discretion,  may  reopen 
the  case  for  the  Introduction  of  relevant  and 
material  evidence,   after  both   parties   have 
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rested;  and,  In  the  absence  ot  a  showing 
of  surprise  or  prejudice  or  an  abuse  of  dis- 
cretion, such  action  will  not  be  subject  to  re- 
versal." 

[t]  In  Alcorn  v.  Denuiss,  25  Okl.  135,  105 
Pac.  1012,  It  was  held:  "To  permit  amend- 
ments when  not  changing  the  cause  of  the 
actions  rests  within  the  sound  discretion  of 
the  trial  court,  and  will  not  be  disturbed  on 
appeal  unless  it  affirmatirely  apiicars  that 
Its  exercise  has  operated  to  the  prejudice  of 
the  rights  of  the  complaining  party." 

Moreover,  in  our  Judgment  the  contract 
between  the  parties  was  to  be  performed 
within  one  year,  and  therefore  not  affected 
by  the  statute  of  frauds.  The  plaintiff's 
testimony  was  to  the  effect  that  he  was  em- 
ployed upon  the  10th  day  of  March,  1909, 
for  a  period  of  one  year  from  that  date,  and 
that  he  was  discharged  on  the  16th  day  of 
October  of  the  same  year  without  cause,  and 
that,  although  he  made  diligent  effort  to  se- 
cure other  employment,  he  was  unable  to  do 
so.  That  he  had  been  paid  In  full  up  to  the 
date  of  his  discbarge,  except  the  sum  of  $20, 
which  was  due  him  for  his  last  month's  ex- 
penses. 

[2]  The  evidence  being  sufficient  to  sup- 
port the  verdict  of  the  Jury,  it  follows  that 
the  defendant  was  not  entitled  to  a  directed 
verdict.  "It  Is  only  when  the  evidence,  with 
all  the  inferences  the  Jury  could  Justifiably 
draw  from  it,  will  be  insufficient  to  support 
a  verdict  for  plaintiff,  if  a  verdict  In  his 
favor  is  returned,  that  the  court  Is  author- 
ized to  direct  a  verdict  for  defendant;  and, 
unless  the  conclusion  follows,  as  matter  of 
law,  that  no  recovery  can  be  had  upon  any 
view  that  can  be  properly  taken  of  the  facts 
which  the  evidence  tends  to  establish,  the 
case  should  be  left  to  the  Jury  under  proper 
instructions."  Fidelity  Mut  Life  Ins.  Co.  v. 
Stegall  et  al.,  27  Okl.  151.  Ill  Pac.  389. 

Counsel  for  defendant  in  error  admits  that 
all  of  the  Judgment  above  the  sum  of  $000  is 
excessive  and  offers  to  file  a  remittitur  for 
all  In  excess  of  that  sum.  As  the  evidence  is 
sufficient  to  support  a  verdict  for  $600,  upon 
doing  so,  the  Judgment  will  be  affirmed. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  court  below,  as  thus  modified, 
is  affirmed.  All  the  Justices  concur,  except 
WILLIAMS  and  DUNN,  JJ.,  absent 


SMITH  V.  GARDNER. 
(Supreme  Court  of  Oklahoma.     April  4,  1913.) 

(Syllahus  by  the  Court.) 

Pleadino   (§  4S*)— Petition'— Sufficiency. 

Where  a  petition  contains  an  nllei^ntion  of 
farts  which  show  that  the  plaintiff  lias  been 
wronged,  shows  of  what  such  wronRs  consist, 
and  the  damage  plaintiff  has  sustained  thereby, 
and  shows  that  defendant  perpetrated  such 
wrongs  and  la  liable  therefor,  and  nskg  judg- 
ment for  the  amount  of  damage  sustained  by 


reason  thereof,  such  petition  states  a  cause  of 
action. 

[Kd.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  S§  105,  106;  Dec.  Dig.  {  48.*] 

Commissioner's  Opinion,  Division  No.  2. 
Error  from  District  Court,  Oklahoma  Coun- 
ty;   George  W.  Clark,  Judge. 

Action  by  L.  P.  Smith  against  George  E. 
Gardner.  From  a  Judgment  sustaining  de- 
murrer to  plaintiff's  petition,  be  brings  er- 
ror.   Reversed  and  remanded. 

Wiley  Jones,  of  Oklahoma  City,  for  plain- 
tiff In  error. 

HARRISON,  C.  In  the  early  part  of  1910 
L.  P.  Smith  brought  this  action  against 
George  E.  Gardner,  ailetring,  in  substance: 
That  on  the  1st  of  October,  1909,  the  de- 
fendant, George  E.  Gardner,  then  doing  a 
general  mercantile  business  in  what  Is  known 
as  the  Lion  Store  in  Oklahoma  City,  traded 
to  K.  P.  Jjea.  a  certain  line  of  goods,  wares, 
merchandise,  and  fixtures,  to  be  selected  from 
his  general  stock,  invoicing  at  $2,293.24,  bat 
that  because  Gardner  refused  to  allow  Lea 
to  be  present  when  such  goods  were  selected 
from  the  general  stock,  and  because  Gardner 
selected  same  himself  in  Lea's  absence,  and 
refused  to  allow  Lea  to  open  the  boxes  and 
examine  and  Inspect  the  goods.  Lea  declined 
to  accept  th«m,  and  left  them  In  Gardner's 
poBse.>don.  ■  The  controversy  between  Lea 
and  Gardner  continued  until  November  17, 
1909.  when  upon  condition  that  the  plaintiff 
herein  would  take  such  goods,  Lea  and  Gard- 
ner agreed  to  settle  their  controversy.  That 
on  said  date  plaintiff,  through  his  agent, 
agreed  to  take  such  goods,  provided  they  were 
as  represented,  and  provided  Gardner  would 
take  out  a  certain  line  of  goods  invoicing 
$240,  and  substitute  other  goods  to  a  like 
amount.  That  Gardner  agreed  to  do  tliia, 
and  did  pretend  to  do  so,  but  that  Instead  of 
substituting  goods  to  the  amount  of  $240,  ac- 
cording to  invoice,  he  substituted  only  $174.- 
68  worth,  leaving  a  shortage  of  ;(«65.32,  for 
which  plaintiff  asked  judgment.  Further, 
that  defendant  agreed  with  plaintiff  to  sub- 
stitute goods  in  first-class  marketable  condi- 
tion, whereas,  in  fact,  the  substituted  goods 
were  shoddy,  old,  out  of  date,  out  of  style, 
shopworn,  dirty,  stained,  faded,  rusty,  tar- 
nished, broken,  rat  eaten,  remnants,  unsal- 
able, and  not  worth  more  than  25  per  cent 
of  their  invoice  value,  or  $43.67,  instead  of 
$174.68.  That  plaintiff  was  thereby  damag- 
ed in  the  sum  of  $121.01,  for  which  he  asked 
Judgment  Also,  that  in  said  trade  plaintiff 
bought  and  paid  for  certain  fixtures  invoic- 
ed at  $451,  which  defendant  failed  and  re- 
fused to  ship  to  plaintiff,  but  held  same  out 
at  the  time  the  other  goods  were  shipped. 
That  plaintiff  had  never  received  such  fix- 
tures, wherefore  he  was  damaged  In  the  sum 
of  $451,  and  asked  Judgment  for  same. 
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Plaintiff  farther  alleged:  Tbat  defendant 
also  refused  to  allow  Um  to  open  tbe  boxes 
and  examine  and  Inspect  the  goods  on  the 
ground  that  It  would  take  too  much  time  to 
open  them  up  and  examine  them,  but  that  he 
would  guarantee  them  to  be  in  first-class  shape 
and  all  right,  and  that  he  had  so  guaranteed 
them.  Whereupon  plaintiff  accepted  such 
goods  and  paid  for  same  relying  upon  de- 
fendant's representations  and  guaranty  that 
the  goods  were  In  first-class  condition,  and 
upon  his  complying  with  the  agreement 
That  said  stock  of  goods  less  the  fixtures  In- 
voiced at  $451,  and  less  the  substituted 
goods,  invoiced  as  aforesaid,  amounted  ac- 
cording to  invoice  to  51,604.24.  That  such 
goods  Instead  of  being  flrst-class  salable 
goods  as  represented  and  guaranteed  by  de- 
fendant were  shoddy,  old,  out  of  style,  out 
of  date,  shopworn,  dirty,  faded,  colored, 
stained,  tarnished,  rusty,  broken,  torn,  wrin- 
kled, mashed,  bent,  rat  eaten,  moth  eaten, 
scraps,  remnants,  not  in  pairs,  not  matched, 
odd  and  large  numbers,  unmarketable  and 
wholly  unsalable,  and  not  worth  over  25  per 
cent,  of  their  invoice  value,  or  $401.06,  in- 
stead of  $1,604.24,  according  to  invoice. 
Wherefore  plaintiff  claimed  to  have  been 
damaged  In  tbe  sum  of  $1,203.18,  for  which 
he  asked  Judgment.  Wherefore,  plaintiff  al- 
leged his  damage  to  be,  and  asked  judgment 
for,  a  sum  aggregating  $1,850.57. 

Defendant  demurred  to  this  petition  on 
the  ground  tbat  it  fulled  to  state  a  cause  of 
action,  and  the  court  sustained  the  demur- 
rer. Whereuiwn  plaintiff,  refusing  to  plead 
further,  brings  the  case  here,  alleging  error 
on  the  part  of  the  court  in  sustainlug  the  de- 
murrer. We  think  this  contention  should  be 
sustained.  Section  5627,  Comp.  Laws  1009, 
reads:  "The  petition  must  contain:  1st  The 
name  of  the  court,  and  the  county  in  which 
tbe  action  is  brought,  and  tbe  names  of  the 
parties,  plaintiff  and  defendant,  followed  by 
the  word  'petition.'  2nd.  A  statement  of  the 
facts  constituting  tbe  cause  of  action,  in  or- 
dinary and  concise  language,  and  without 
rQ>etltlon.  3rd.  A  demand  of  the  relief  to 
wliich  the  party  supposes  himself  entitled. 
If  the  recovery  of  money  be  demanded,  the 
amonnt  thereof  shall  be  stated;  and.  If  In- 
terest thereon  be  claimed,  the  .time  from 
which  interest  Is  to  be  computed  shall  also 
be  stated.  (S.  1883,  i  3965.)"  We  think  the 
petition  states  a  cause  of  action  under  the 
statute  and  under  the  rules  of  code  pleading. 
Where  a  petition  states  facts  which  show 
that  the  plaintiff  has  been  wronged,  shows  of 
what  such  wrongs  consist,  and  the  amount  of 
damage  plaintiff  has  sustained  thereby,  and 
farther  shows  that  defendant  per|)etrated 
such  wrongs  and  is  liable  to  plaintiff  there- 
for, and  prays  Judgment  for  the  amount  of 
damage  sustained  by  reason  of  such  wrongs, 
it  states  a  cause  of  action.  The  plaintiff 
herein  has  brought   himself  dearly  within 


this  rale  of  pleading.  He  has  shown  an 
agreement  between  himself  and  defendant, 
whereby  he  would  pay  a  certain  price  for 
certain  goods  of  a  certain  class.  That  de- 
fendant refused  to  allow  him  to  inspect  sacb 
goods  for  himself  bat  for  some  reason  per- 
sistently kept  them  concealed  from  Inspec- 
tion, both  from  plaintiff  and  from  Iiea,  but 
that  he  warranted  such  goods  to  be  of  the 
class  agreed  upon ;  that  such  goods  were  not 
of  the  class  they  were  represented  to  be,  but 
were  comparatively  worthless.  The  petition 
shows  what  they  were  invoiced  at,  and  what 
they  were  worth,  and  shows  the  difference 
between  their  real  worth  and  the  invoice 
price,  and  alleges  that  plaintiff  was  damaged 
in  the  sum  of  the  difference,  and  also  shows 
that  the  fixtures  invoiced  at  $451  were  held 
out  by  defendant  and  never  delivered  to 
plaintiff,  and  that  he  was  damaged  In  that 
amount;  and  while  the  petition  may  be  de- 
fective, in  that  it  might  be  made  more  defin- 
ite and  certain  as  to  Just  what  extent  plain- 
tiff believed  and  relied  upon  the  representa- 
tions of  defendant  as  to  the  class  of  goods 
and  of  his  guaranty  that  they  were  first- 
class,  yet,  taken  as  a  whole,  It  is  sufficiently 
definite  and  certain  as  to  enable  tbe  court 
to  readily  see  what  the  damages  were,  who 
caused  them-  and  who  sustained  them,  and 
that  such  damages  resulted  from  defendant's 
failure  to  do  what  he  promised  to  do,  and 
from  his  misrepresentations  as  to  the  class 
of  the  goods.  The  petition.  If  true,  is  sufll- 
clent  upon  which  to  base  a  Judgment  against 
defendant  for  the  amount  therein  claimed. 

Hence,  the  Judgment  sustainlug  the  de- 
murrer must  be  reversed,  and  the  cause  re- 
manded. 

PER  CURIAM.    Adopted  in  whole. 


ROBRHTS  V.  CONVERSE  et  al. 

(Supreme  Court  of  Oklahoma.    April  4,  1013.) 

(Syllabut  by  the  Court.) 

Justices  of  the  Peace  (|  159*)  —  Appeal 

BoxD — Right  to  Amend. 

Where  a  bond  given  on  appeal  from  justice 
court  is  correct  in  every  resiicct,  except  tlint 
the  statutory  words  "to  pruseoute  without  de- 
lay" are  omitted  from  the  condilicin,  it  is  error 
to  refuse  leave  to  correct  the  error  by  filing  a 
new  bond  conditioned  as  required  by  law. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  §§  544,  550-578;  Dec. 
Dig.  i  159,  •] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Roger  Mills  County  Court;  B.  E. 
Tracey,  Judge. 

Action  by  C.  C.  Roberts,  Jr.,  against  R.  V. 
Converse  and  another.  From  a  jud,!jment  of 
the  county  court  refusing  plaintiff  leave  to 
file  an  api)^al  bond  on  appeal  from  Justice 
court,  and  from  dismissal  of  the  appeal,  plain- 
tiff brings  error.    Reversed  and  remanded. 
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T.  Ifc  Turner,  of  Cheyenne,  for  plaintiff  in 
error. 

ROSSER,  C.  This  appeal  is  from  an  order 
of  the  county  court  disiuiiising  an  appeal  for 
the  reason  tliat  the  appeal  bond  was  defec- 
tive. 

'  The  facta  of  tliis  case  are  almost  identical 
with  the  facts  in  the  case  of  Spaulding  Mfg. 
Go.  V.  Roff,  125  Pac.  727.  It  was  held  that 
it  was  the  duty  of  the  court  to  permit  aa 
appeal  bond  to  be  corrected  or  amended,  as 
provided  in  section  6394,  Comp.  L.  1909.  The 
decision  in  that  case  is  controlling  in  the 
present  case,  and  has  been  followed  in  a 
number  of  other  cases  in  this  court  See 
C,  R.  I.  &  P.  R.  Co.  V.  Moore,  124  Pac.  9Js9; 
Spaulding  Mfg.  Co.  v.  Witter,  125  Pac.  729. 

Upon  the  authority  of  those  cases,  this 
case  must  be  reversed  and  remanded,  with 
instructions  to  the  county  court  of  Roger 
Mills  county  to  permit  the  plaintiff  in  error 
to  file  an  amended  appeal  bond  and  to  pro- 
ceed with  the  trial  of  the  case  in  regular 
course. 

PER  CURIAM.    Adopted  in  whole. 


BRAKEBILL  T.  CHICAGO,  K.   I.  &  P, 

BY.  CO. 

(Supreme  Court  of  Oklahoma.     April  4,  1913.) 

(Byllabut  by  the  Court.) 

1.  Mastkb  and  Servant  ($  252*)— Euplot- 

HENT  CONTBACT— lilMITAIION    OX   LlABILITT 

— Vauditt. 

An  agreement  of  a  common  day  laborer, 
working  in  a  railway's  shops  in  this  state,  that 
if  injured  while  in  the  employment  ot  a  rail- 
way company,  and  a  claim  for  damages  there- 
for is  made,  that  notice  in  writing  of  such 
claim  shall  be  given  the  company  within  30 
days  after  the  injury  is  received,  and  tliat  the 
failure  to  give  such  notice  "shall  be  a  bar  to 
the  institution  of  any  suit  on  account  of  such 
injuries,"  is  void,  because  in  conflict  with  sec- 
tion 9  of  article  23  of  the  state  Constitution. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  806;  Dec.  Dig.  §  252.*] 

2.  Mabteb  and  Servant  ({  252*)— Euplot- 
MXNT  Contract^Limitation  or  Liability 
— Abrogation  by  Constitutional  Provi- 
sion. 

And  such  agreement  was  stricken  down 
with  the  adoption  of  the  Constitution,  although 
made  prior  thereto,  where  the  agreement  was 
for  no  definite  period  of  service  and  could  be 
terminated  at  the  option  of  either  party,  and 
the  injury  sued  for  did  not  occur  until  after 
the  adoption  of  the  Constitution. 

[EM.  Mote.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $  806;  Dec.  Dig.  $  252.*] 

Coimmissioners'  Opinion,  Division  No.  2. 
Error  from  Superior  Court,  Pottawatomie 
County;  G.  C.  Abernathy,  Judge. 

Action  by  J.  R.  BrakebiU  against  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Com- 
pany. From  the  overruling  of  -a  demurrer 
to  defendant's  answer,  plaintiff  brings  error. 
Reversed  and  remanded. 


J.  T.  Williams,  of  Shawnee,  for  plaintiff 
in  error.  C.  O.  Blake,  H.  B.  Low,  R.  J. 
ltol>erts,  W.  H.  Moore,  and  J.  H.  Woods,  all 
of  El  Reno,  for  defendant  In  error. 

BREWER,  a  On  September  IC,  1907,  the 
plaintiff  in  error,  J.  B.  BrakebiU,  entered 
the  employment  of  the  defendant  in  error, 
Chicago,  Rock  Island  &  Pacific  Railway 
Company,  as  a  common  day  laborer  in  its 
shops  located  in  the  city  of  Shawnee.  lie 
received  an  Injury  while  so  employed  in  the 
month  of  February,  1908.  He  later  filed  hla 
suit  to  recover  damages  for  this  injury,  al- 
leging that  it  was  caused  through  the  negli- 
gence of  the  railway  company.  One  of  the 
grounds  of  defense  in  the  answer  filed  by 
the  railway  company  alleges  that  the  plaintiff, 
BrakebiU,  on  or  about  the  16th  day  of  8er>- 
tember,  1907,  made  a  written  appUcatiou  to 
the  railway  company  for  employment,  and 
that,  among  other  things,' the  said  applica- 
tion contained  the  following  agreement:  "In 
further  conrfderation  of  such  employment,  I 
agree  for  myself,  my  heirs,  executors,  admin- 
i.<;trators,  legal  representatives,  and  any  oth- 
er person  or  persons  claiming  through  or 
under  me,  that .  if,  while  in  the  service  of 
said  company,  I  sustain  any  personal  injury 
or  injuries  for  which  I  shall  or  may  make 
claim  against  the  company  for  damages',  I 
will,  within  thirty  days  after  receiving  such 
injury,  give  notice  In  writing  of  such  claim 
to  the  superintendent  of  the  division  u|ton 
which  I  shall  be  at  the  time  of  su(4i  injury 
or  injuries;  and  if  such  Injury  or  injuries 
shall  result  in  my  death,  for  which  claim 
sliall  or  may  be  made  for  damages,  that  my 
heirs,  executors,  administrators,  legal  repre- 
sentatives or  other  person  or  persons  that 
may  make  such  claim  wUl  give  such  notice 
in  writing  within  thirty  days  after  my  death, 
any  and  aU  of  which  notices  shall  state  the 
time,  place,  manner,  causes,  extent  and  na- 
ture of  my  Injury  or  injuries,  or  of  my  death 
as  the  case  may  be,  and  the  dalm  made 
therefor;  and  the  failure  to  give  notice  of 
any  such  claim  In  the  manner  and  in  the  time 
aforesaid  shall  be  a  bar  to  the  institution  of 
any  suit  on  account  of  said  Injury  or  Injuries 
or  death." 

The  answer  then  avers  a  failure  upon  the 
part  of  plaintifl  to  give  notice  in  writing  oC 
his  said  injury,  as  required  by  said  agree- 
ment, and  wltliin  30  days  after  reoelYlng 
same. 

The  plaintiff,  BrakebUl,  filed  a  demurrer 
to  this  iwragraph  of  the  answer,  urging  three 
reasons  why  the  same  did  not  constitute  a 
defense,  viz.:  (1)  That  such  contract  is 
against  public  poUcy.  (2)  That  such  contract 
is  rendered  void  by  the  Constitution  of  this 
state.  (3)  That  It  Is  void,  because  without 
consideration. 

The  demurrer  was  overruled  by  the  court, 
and  the  plaintiff  below  brings  this  appeal. 

[I]  Whether  or  not  the  agreement  above 
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recited  constitates  a  defense  in  this  case  is 
the  only  question  presented.  We  do  not 
thlnli  it  constitutes  a  defense,  and  therefore 
it  was  error  to  overrule  the  demurrer.  Sec- 
tion 9  of  article  23  of  the  Constitution  pro- 
vides: "Any  provision  of  any  contract  or 
agreement,  express  or  implied,  stipulating 
for  notice  or  demand  other  than  such  as  may 
be  provided  by  law,  as  a  condition  precedent 
to  establish  any  claim,  deuuind,  or  liability, 
shall  be,  null  and  void." 

[2]  Were  it  not  for  the  fact  that  the  ap- 
plication tor  employment  containing  the 
agreemeat  relied  upon  was  made  prior  to  the 
adoption  of  the  Constitution,  it  would  hard- 
ly be  contended  but  that  the  section  auoted 
above  would  render  such  agreement  null 
and  void.  Gray  v.  Reliable  Insurance  Co.,  26 
Okl.  59:i,  110  Pac.  728;  W.  U.  Telegraph  Co. 
V.  Crawford,  29  Okl.  143,  116  Pac.  925,  35 
L.  R.  A.  (N.  S.)  930.  But  it  is  urged  that  be- 
cause this  contract  was  made  prior  to  state- 
hood that  the  rights  of  the  parties  and  the 
validity  of  the  provision  must  be  determined 
by  the  law  in  force  at  the  time  it  was  entered 
into.  We  do  not  think  this  contention  sound. 
This  contract  for  employment  was  for  no 
definite  time.  Its  termination  at  any  time 
was  at  the  option  of  either  party.  At  the 
time  of  the  adoption  of  the  Constitution,  No- 
vember 16,  1907,  contracts  of  this  class  were 
stricken  down.  At  that  date  the  man  had 
not  been  injured;  no  rights  of  any  kind, 
because  of  injury,  had  arisen,  bringing  into 
operation  the  clause  in  question.  At  that 
time  the  railway  company,  had  it  not  cared 
to  retain  this'  employ^  under  the  changed 
condition  of  the  law,  could  have  relieved  him 
from  duty.  Not  having  done  so,  but  retaining 
him  in  its  employment,  the  Constitution  pro- 
tected him  in  his  cause  of  action  in  Febru- 
ary, when  he  was  injured.  Under  the  clause 
of  Uie  Constitution,  this  agreement  was  void, 
becanse  it  abridged  the  time  within  which  he 
could,  under  the  law,  assert  bis  rights,  and 
required  a  notice,  other  than  is  provided 
by  law,  as  a  condition  precedent  to, the  main- 
taining of  an  action  for  the  breach  of  a  duty 
Imposed  by  law. 

The  cause  should  be  reversed  and  remand- 
ed, with  direction  that  the  court  sustain  the 
demurrer  to  this  defense. 

PBIl  CURIAM.    Adopted  in  whole. 


BARNBTT  et  aL  v.  BLACKSTOND  COAL  & 
MILLING  CO. 

(Sapieme  Court  of  Oklahoma.     April  1,  1913.) 

fSytlahut  hy  the  Court.) 

Cocirrs  (|  202*)— DrsTwcr  Court— Jubisdio- 
TioN — Pbobate  Appeals. 

Under  the  provision  of  section  16,  art.  7, 
and  section  2  of  the  Schedule  of  the  Constitu- 
tion, an  appeal  lies  to  the  district  court  from 
the  county  court  in  probate  matters  in   those 


caaes  in  which  an  appeal  was  allowed  under  the 
statutes  of  Oklahoma  territory. 

[Eld.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  §S  4S0-486;  Dec  DiR.  §  202.'] 

Error  from  District  Court,  Muskogee  Coun- 
ty; R.  C.  Allen,  Judge. 

Action  between  T.  A-  Barnett,  Guardian, 
and  others,  and  the  Blackstone  Conl  &  Mill- 
ing Company.  From  the  Judgment,  the  first- 
uientioned  parties  bring  error,  and  a  motion 
Is  made  to  dismiss.    Motion  overruled. 

S.  B.  Dawes  and  Charles  A.  Cook,  both  of 
Muskogee,  for  plaintiffs  in  error.  Horace 
Speed,  of  Guthrie,  for  defendant  in  error. 

WILLIAMS,  J.  Section  16,  art.  7  (section 
201,  Williams'  Anno.  Const.),  of  the  Consti- 
tution of  this  state,  is  as  follows:  "Until 
otherwise  provided  by  law,  in  all  cases  aris- 
ing under  the  probate  Jurisdiction  of  the 
county  court,  appeals  may  be  taken  from 
the  Judgments  of  the  county  court  to  the 
district  court  of  the  county  in  the  same  man- 
ner as  is  now  provided  by  the  laws  of  the  ter- 
ritory of  Oklahoma  for  appeals  from  the  pro- 
bate court  to  the  district  court,  and  in  all 
cases  appealed  from  the  county  court  to  the 
district  court,  the  cause  E&all  be  tried  de 
novo  in  the  district  court  upon  questions 
of  both  law  and  fact" 

In  Apache  State  Bank  t.  Daniels,  32  Okl. 
121,  121  Pac.  237,  40  L.  B.  A.  (N.  S.)  901, 
paragraph  1  of  the  syllabus  is  as  follows: 
"Under  the  provisions  of  section  16,  art.  7, 
and  section  2  of  the  Schedule  of  the  Cousti- 
tutiou,  an  appeal  lies  to  the  district  court 
from  the  county  court,  in  probate  matters, 
in  those  cases  In  which  an  appeal  was  al- 
lowed by  the  statutes  of  Oklahoma  territory. 
WUson's  Rev.  &  Ann.  St.  1903,  1 1793;  Conip. 
Laws  1909,  $  5451." 

Section  5451  of  the  Compiled  Laws  of 
Oklahoma  1909  is  as  follows:  "An  appeal 
may  be  taken  to  the  district  court  from  a 
Judgment,  decree  or  order  of  the  county 
court:  (1)  Granting,  or  refusing,  or  revok- 
ing letters  testamentary  or  of  administra- 
tion, or  of  guardianship.  (2)  Admitting,  or 
refusing  to  admit,  a  will  to  probate.  (3) 
Against  or  in  favor  of  the  validity  of  a  will 
or  revoking  the  probate  thereof.  (4)  Against 
or  in  favor  of  setting  apart  property,  or  mak- 
ing an  allowance  for  a  widow  or  child.  (5) 
Against  or  in  favor  of  directing  the  partition, 
sale  or  conveyance  of  real  property.  (6) 
Settling  an  account  of  an  executor,  or  ad- 
ministrator or  guardian.  (7)  Refusing,  al- 
lowing or  directing  the  distrlbutlou  or  parti- 
tion of  an  estate,  or  any  part  thereof  or  the 
payment  of  a  debt,  daim,  legacy  or  distrlbu- 
tlve  share;  or,  (^  From  any  other  Judgment, 
decree  or  order  of  the  county  court,  or  of 
the  Judge  thereof  affecting  a  substantial 
right" 

Under  the  eight  subdivisions,  the  district 
court  acquired  the  Jurisdiction  of  the  ap- 
peal from  the  county  court  unless  the  appeal 
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must  be  prosecuted  to  the  Supreme  Court 
by  ylrtne  of  section  15,  art.  7,  of  the  Constl- 
tudou,  as  contended  for  by  the  defendant  In 
error.  Sections  15  and  16  should  be  constru- 
ed together  so  as  to  give  eCFect  to  both. 

Under  the  holding  in  the  Apache  State 
Bank  t.  Daniels  Case  as  to  the  appellate  ju- 
risdiction of  the  district  court  as  to  probate 
matters,  the  motion  to  dismiss  must  be  over- 
ruled.   Ail  the  Justices  concur. 


In  re  ASSESSMENT  OF  OKLAHOMA  NAT- 
URAL OAS  CO. 
(Supreme  Court  of  Oklahoma.    April  S,  1013.) 

(Syllabus  J>y  the  Court.) 

Assessment  fob  Taxes. 

Report  of  referee  confirmed,  and  jiidg- 
ment  ordered  accordin)(l.v,  upon  the  authnrit.v 
of  In  re  Assessment  of  Osage  &  Oklahoma 
Gas  Companj-,  128  Pac.  002. 

Appeal  from  State  Board  of  Equalization. 

In  the  matter  of  the  as.sessmcnt  of  the 
Oklahoma  Natural  Gas  Company.  From  the 
action  of  the  State  Board  of  Equalization, 
the  Gas  Company  appeals.    Aflirmed. 

Flynn,  Chambers,  Lowe  &  Richardson,  of 
Oklahoma  City,  for  appellant.  Chas.  West 
and  W.  C.  Reeves,  both  of  Oklahoma  City, 
for  the  State. 

KANE,  J.  This  is  an  appeal  from  the  ac- 
tion of  the  State  Board  of  Equalization  in 
assessing  the  property  of  the  Oklahoma  Na- 
tural Gas  Company  for  taxation  for  the  year 
1911.  Upon  a  trial  de  novo  in  this  court, 
by  agreement,  a  referee  was  appointed  to 
hear  the  evidence  and  report  his  findings 
thereon.  The  cause  now  comes  on  to  be 
heard  upon  exceptions  to  the  report  of  the 
referee. 

The  same  questions  are  involved  and  the 
same  referee  was  apiwlnted  by  the  court  in 
this  proceeding  as  in  Re  Assessment  of  Osage 
&  Oklahoma  Gas  Company,  128  Pac.  C92, 
and  the  report  herein  is  based  upon  the  same 
class  of  evidence,  and  the  findings  and  con- 
clusions of  the  referee  are  to  the  same  effect. 
As  the  report  of  the  referee  was  confirmed 
in  that  case,  it  must  also  be  sustained  in 
this. 

It  Is  therefore  ordered  that  the  report 
of  the  referee  be  confirmed,  and  Judgment 
entered  accordingly.  AH  the  Justices  con- 
cur, except  WILLIAMS,  J.,  not  participating. 


In    re    ASSESSMENT    OP    CANET    RIVER 

GAS  CO. 
(Supreme  Court  of  Oklahoma.    April  8,  1913.) 

(Syllabus  by  the  Court.) 

Assessment  of  Taxes. 

Report  of  referee  confirmed,  and  judg- 
ment ordered  accordingly,  upon  the  authority 
of  In  re  Assessment  of  Osage  &   Oklahoma 


Gas  Company,  128  Pac.  692,  and  In  the  Mat- 
ter of  Assessment  of  Oklahoma  Natural  Gas 
Company,  supra,  just  handed  down. 

Appeal  from  State  Board  of  Equalization. 

In  the  matter  of  the  assessment  of  the 
Caney  River  Gas  Comiwiny.  From  the  a.ssess- 
meut  by  the  Board  of  Equalization,  the  Gas 
Company  appeals.    AflJruied. 

Flynn,  Chambers  &  Lowe,  of  Oklahoma 
City,  for  appellant.  Chas.  West  and  W.  C. 
Reeves,  both  of  Oklahoma  City,  for  the  State. 

KANE,  J.  This  is  an  appeal  by  the  Caney 
River  Gas  Company  from  the  action  of  the 
State  Board  of  Equalization  In  assessing  Its 
property  for  taxation  for  the  year  1911. 

This  cause  In  all  resi)ects  is  Identical  with 
In  re  Assessment  of  Osage  &  Oklahoma  Gas 
Comp.any,  128  Pac.  692,  and  In  re  Matter 
of  Assessment  of  Oklahoma  Natural  Gas 
Company,  supra,  just  handed  down. 

Upon  the  authority  of  those  oases,  the  re- 
port of  the  referee  herein  Is  confirmed,  and 
judgment  entered  accordingly.  All  the  Jus- 
tices concur,  except  WIIjLIAMS,  J.,  not  par- 
ticipating. 


STAR  T.  STATE. 

(Criminal  Court  of  .-Vppeals  of  Oklahoma.    April 

22,  1913.) 

(Syllabus  by  the  Court.) 

1.  Indictment  and  Information  (H  (X),  87*) 
—Time  ok  Offense— I^anocaoe. 

(a)  The  prerise  time  at  whioh^an  offense  was 
committed  need  not  be  stated  in  an  indictment, 
but  it  may  be  aliejted  to  have  been  committed 
at  any  time  prior  to  the  tiling  of  such  iudic-t- 
ment,  except  in  cases  where  time  is  a  material 
insrediont  of  the  offense. 

(b)  An  indictmeot  is  sufficient  if  the  offense 
clinrged  therein  Is  clearly  set  forth  in  ordinary 
and  concise  language,  without  repetition,  and 
in  such  a  manner  as  to  enable  a  person  ot  com- 
mon understanding  to  know  what  is  intended 
thereby. 

[Ed.  Note. — B^or  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  ii  182,  20(i,  2U7, 
214-255  ;   Dec.  Dig.  U  W,  87.»I 

2.  Cbiminal  Law  ($  957*)— New  Tbial— Af- 
fidavit AND  Testimony  of  Jurob. 

The  affidavits  or  the  testimony  of  Jurors 
cannot  be  used  for  the  purpose  ot  impeaching 
their  verdict,  but  may  be  considered  for  tlie  pur- 
pose of  sustaining  it. 

lEd.  Note. — For  other  casei^  see  Criminal 
I,aw.  Cent.  Dig.  H  2392-2395;  Dec  Dig.  $ 
J»57.»] 

3.  Criminal  Law  m  628.  915,  1152*)— Accu- 
sation— Indorsemknt  of  Names  of  Wit- 
nesses—Discbetion — Coktinua.nck. 

(a)  In  felony  casps  the  court  in  its  discretion 
may  permit  the  names  of  additional  witnesses 
to  be  indorsed  upon  an  indictment  or  informa- 
tion after  the  trial  has  begun,  and  such  action 
will  not  be  subject  to  review  upon  appeal  un- 
less it  be  made  to  appear  that  there  was  an 
abuse  of  this  discretion  to  the  injury  of  the 
defendant. 

(b>  If,  after  announcing  ready  for  trial,  the 
court  permits  the  names  of  additional  witnesses 
to  be  indorsed  upon  an  indictment  or  informa- 
tion, and  if  the  defendant  is  surprised  thereat. 


•For  other  cases  see  same  topic  and  lectlon  NUMBER  In  Dee.  Dig.  ft  Am.  Dig.  Key-Mo.  Series  A  Rep'r  Indexes 


Digitized  by 


v^oogle 


OU) 


VTAIt  T.  STATB 


643 


and  if  the  indonement  of  tke  bums  of  the 
additional  witnessea  requirea  tba  production  of 
further  testimony  upon  the  part  m  the  defend- 
ant, the  defendant  should  withdraw  his  an- 
nouncement of  ready  for  trial  and  file  a  motion 
for  a  continuance,  in  which  he  riiould  set  up 
the  facta  constituting  such  surprise  and  what 
evidence,  *if  any,  be  could  produce  i£  the  case 
were  continued  to  rebut  the  testimoiiT  of  mch 
additional  witnesses  for  the  state. 

(e)  The  statute  with  reference  to  indoising 
the  names  of  additional  witneasea  upon  an  in- 
dictment or  information  in  misdemeanor  cases 
liaa  no  application  to  felony  cases. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dijt.  U  140»-1411.  1413-1419.  2152- 
2156,  3003-30O7 ;  Dec.  Dig.  H  tiZS,  815,  1152.'] 

4.  Criminal  Law  (I  784»)— Ihstbuction  on 

ClBCUMSTANTIAL   BVIDBNCB  —  NBCESSITT  — 

Sdtficienct. 

<a)  An  instruction  upon  the  subject  vf  cir- 
cumstantial evidence  should  never  be  given  un- 
lasii  the  testimony  for  the  prosecution  ia  wholly 
circnmstantial. 

(b)  Wl:<^^e  an  instruction  on  circumstantial 
evidence  is  necessary,  it  is  a  mistake  for  the 
court  to  give  lengthy  explanations  of  circum- 
stantial evidence;  but  it  is  sufficient  for  the 
court  to  instruct  the  jury  that  the  circum- 
stances proven  must  not  only  be  consistent  with 
the  guilt  of  the  defendant,  but  they  must  also  be 
inconsistent  with  bis  innocence  and  incapable 
of  any  other  reasonable  explanation,  except  that 
of  his  guilt. 

[Ed.  Note.— FV)r  other  oases,  see  fViminal 
Law,  Cent.  Dig.  H  188»-1888,  1922,  1900;  I>ec. 
Dig.  {  784.*] 

5.  Criminai,  Law  (J  1059*)- APPKAt  and  E»- 
BOR  —  Objection  Bblow  —  Sufficibnct  — 

iHSTBTJCTION. 

tieneral  exceptions  to  instructions  of  the 
court  to  the  jury  will  not  be  considered  on  ap- 
peal. The  attention  of  the  court  uliould  be  di- 
rectly called  to  the  instruction  objected  to  in 
order  that  the  court  may  have  an  opportunity 
to  correct  any  error  which  it  may  contain. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2«71;   Dec.  Kg.  {  1059.'] 

Bw  Ubiminal  Law  (SS  728,  1114*)— Abodment 
OF  CouNSEi/— Appeai,  and  Ebrob— Recobd. 

(a)  Counsel  for  appellant  cannot  be  heard  to 
complain  if  the  county  attorney  in  bis  closing 
argument  to  the  jury  is  permitted  to  go  out  of 
the  record  in  his  reply  to  arguments  made  by 
connsel  for  the  defendant,  which  were  also  out 
of  the  record. 

(b)  Where  an  appellant  desires  to  present  a 
question  to  this  court,  it  is  his  duty  to  bring  up 
enough  of  the  proceedings  of  the  lower  court  .to 
enable  this  court  to  pass  intelligently  and  safely 
upon  the  question  presented. 

[I3d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Die.  H  1«81.  2918,  2921;  Dec 
Dig.  St  728,  1114.*] 

Appeal  from  District  Conrt,  Mclntosb 
County ;  Preslle  B.  Cole,  Judge. 

S.  S.  Star  was  convicted  of  the  larceny 
of  cattle,  and  appeals.    Affirmed. 

S.  M.  Rutherford,  of  Mnsltogee,  for  appel- 
lant Smith  C.  Matson,  Asst  Atty.  Gen.,  for 
the  SUte. 

FUKMAN,  3.  First  In  his  brief  counsel 
for  appellant  says:  "The  defects  la  the  In- 
dictment are  that  the  time  and  place  of  the 
Issuable  facts  contained  in  said  presentment 
are  not  specific.  Tbe  Indictment  alleges  that 
on   the  23th  day   of   January   this   defend- 


ant. In  eonneetloB  with  Jim  Star,  stole  cer- 
tain cattle  belonging  to  one  J.  O.  Orabtree. 
No  other  allegation  of  time  la  stated  in  the 
indictment,  save  and  except  the  one  spedfled 
In  the  beginning.  This  la  not  sufficient,  as 
we  contend." 

The  charging  part  of  the  indictment  is  as 
follows:  "That  In  said  Mcintosh  county,  and 
state  of  Oklahoma,  on  the  25th  day  of  Janu- 
ary, In  the  year  of  our  Lord  one  thousand 
nine  hundred  and  ten,  and  prior  to  the  find- 
ing of  this  indictment,  S.  S.  Star,  and  James 
Star,  did  In  the  county  and  state  aforesaid, 
and  at  the  time  aforesaid,  unlawfully,  felo- 
niously and  by  fraud  and  stealth  and  with 
tbe  Intent  to  deprive  the  owner,  J.  C.  Crab- 
tree,  thereof,  talte,  steal  and  carry  away 
thirty  steers,  described  as  follows,  to  wit, 
thlr^  steers  being  red  in  color  and  three 
years  old  each,  which  said  thirty  steers  was 
then  and  there  the  personal  property  of  the 
said  J.  G.  Crabtree,  and  was  then  and  there 
of  the  value  of  twenty-flve  dollars  each,  and 
said  S.  S.  Star  and  James  Star  did  so  un- 
lawfully, feloniously,  and  by  fraud  and 
stealth  and  with  the  Intent  to  deprive  the 
said  owner,  J.  C  Crabtree,  thereof,  take, 
steal  and  carry  away  the  said  thirty  steers, 
with  the  felonious  Intent  to  convert  the  eald 
thirty  steers  to  their  own  use,  contrary  to 
the  form  of  the  statutes  in  such  cases  made 
and  provided  and  against  the  peace  and  dig- 
nity of  the  state." 

[1]  The  contention  of  connsel  for  appellant 
is  that  time  and  place  should  not  merely  be 
mentioned  at  the  beginning  of  the  indictment, 
but  should  be  repeated  at  each  issuable  and 
triable  fact  They  cite  a  number  of  author- 
ities sustaining  this  contention.  There  can 
be  no  question  but  that  this  was  the  ancient 
rnle,  but  the  conditions  which  brought  this 
rale  Into  existence  have  long  since  passed 
away  and  ceased  to  exist  Originally  de- 
fendants were  not  allowed  to  be  represented 
by  counsel  or  to  testify  In  their  own  behalf. 
Neither  were  they  allowed  to  summon  wit- 
nesses and  place  them  upon  tbe  stand  for 
the  purpose  of  explaining  or  contradicting 
testimony  for  the  prosecution.  It  was  deem- 
ed derogatory  to  the  crown  to  permit  the 
witnesses  in  its  behalf  to  be  contradicted. 
The  injustice  of  these  laws  was  bo  manifest 
that  the  trial  Judges,  in  order  to  mitigate 
the  hardships  of  the  law,  invented  and  built 
up  an  artiflcial  technical  system  for  the  pro- 
tection of  men  charged  with  crime,  who  oth- 
erwise would  be  at  the  mercy  of  the  prosecu- 
tion. But  this  condition,  as  before  stated,  no 
longer  exists,  and  the  technical  system  which 
was  built  up  solely  for  tbe  purpose  of  miti- 
gating the  rigors  of  the  law  should  also 
cease  to  exist  Even  if  this  did  not  result 
from  common  sense  and  justice,  our  statute 
in  express  terms  repeals  the  artiflcial  rules 
of  pleading  established  by  the  common  law. 

Section   6700,   Comp.    Laws   1009,   on   the 
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question  of  time,  Is  as  foUowss  "The  pre- 
cise time  at  which  the  oGCense  was  oomBtitted 
need  not  be  stated  in  the  indictment;  but  It 
may  be  alleged  to  have  been  committed  at 
any  time  before  the  finding  thereof,  except 
where  the  time  is  a  material  ingredient  In 
the  offense." 

Section  8704,  Comp.  Laws  1909,  in  express 
terms  declares  tliat  the  indictment  Is  suffi- 
cient if  It  can  be  understood  therefrom  that 
the  act  or  omission  charged  as  the  offense  Is 
clearly  and  distinctly  set  forth  in  ordinary 
and  concise  language,  without  repetition,  and 
in  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  Icnow  wliat  is  in- 
tended. 

Section  6705,  Comp.  Laws  1909,  is  as  fol- 
lows: "No  indictment  is  insufficient,  nor  can 
the  trial,  judgment,  or  other  proceedings 
thereon  be  affected,  by  reason  of  a  defect 
or  imperfection  in  the  matter  of  form  which 
does  not  tend  to  the  prejudice  of  the  sul>- 
stantial  rights  of  the  defendant  upon  the 
merits." 

We  are  therefore  of  the  opinion  tliat  the 
demurrer  to  the  indictment  in  this  case  was 
properly  overruled  by  the  trial  court. 

[2]  Second.  It  Is  insisted  in  the  brief  of 
counsel  for  appellant  that  the  court  erred 
In  not  sastaining  the  motion  for  a  new  trial 
on  account  of  the  affidavit  and  testimony  of 
the  jaror  Le  Blanche.  The  affidavit  and 
testimony  of  the  Juror  Le  Blanche  is  to  the 
effect  that,  something  more  than  a  year 
previous  to  the  trial,  said  Juror  had  met  J. 
C.  Crabtree,  the  owner  of  the  stolen  cattle, 
at  a  picnic;  tliat,  in  a  conversation  with  said 
Crabtree,  said  Crabtree  had  told  him  about 
the  stealing  of  Ids  cattle,  and  that  said  Juror 
Le  Blanche  bad  forgotten  this  conversation 
with  Crabtree  and  did  not  rememl>er  it  until 
after  lieing  accepted  on  the  Jury.  On  cross- 
examination  the  Juror  Le  Blanche  testified 
tliat  the  statements  made  to  him  by  said 
Crabtree  did  not  In  any  manner  affect  his 
verdict  and  tliat  he  did  not  communicate 
said  statements  to  any  of  the  other  Jurors. 
It  was  also  proven  that,  when  the  Jury  re- 
tired to  consider  of  their  verdict,  the  vote 
on  the  first  ballot  stood  11  for  conviction 
and  one  for  acquittal,  and  that  the  Juror 
Le  Blanche  then  voted  for  an  acquittal.  The 
court  did  not  err  In  refusing  to  grant  a  new 
trial  on  account  of  the  affidavit  and  testi- 
mony of  the  Juror  Le  Blanche.  It  is  the 
settled  law  in  this  state  that  the  affidavit  or 
testimony  of  a  Juror  cannot  I>e  used  for  the 
purpose  of  impeaching  the  verdict  of  such 
Juror.  If  this  were  permitted,  it  would  sub- 
ject Jurors  to  all  sorts  of  intimidations  and 
temptations  and  would  tend  to  unsettle  and 
malie  insecure  the  verdicts  of  Juries  and  the 
Judgments  of  courts  and  would  place  a  pre- 
mium upon  corruption.  See  Colcord  ▼.  Con- 
g«r,  10  Okl.  4fi0,  62  Pac.  276;  Vanderbnrg 
v.  State,  6  Okl.  Cr.  486,  120  Pac.  801 ;  Keith 
V.  State,  7  Okl.  Cr.  156,  123  Pac.  172;  and 
Orerton  t.  State,  7  Okl.  Cr.  204,  114  Pac. 


1132,  123  Pac.  175.  But,  even  if  this  were 
not  the  law,  the  trial  court  did  not  err  in 
Its  ruling  upon  the  question,  because  the 
testimony  shows  that,  notwithstanding  the 
statements  said  to  liave  been  made  to  the 
Juror  Le  Blanche  by  the  owner  of  the  cattle, 
said  Juror  voted  for  acquittal  and  only 
agreed  to  a  conviction  upon  a  consideration 
of  the  entire  testimony  and  the  argument  of 
the  other  11  Jurors. 

[3]  Third.  Counsel  for  appellant  complains 
at  the  action  of  the  trial  court  In  permitting 
the  state  to  indorse  the  names  of  Cliff  Sel- 
lers, Bob  Sellers,  Minnie  Harris,  MoUie  Sel- 
lers, Claude  Carlile,  Jim  Jackson,  and  Dan 
Foster  upon  the  indictment  over  the  objec- 
tion and  protest  of  counsel  for  appellant 
The  record  discloses  the  fact  that,  when  the 
case  was  called  for  trial,  the  state  announc- 
ed ready  for  trial  and  the  defendant  made 
a  motion  for  a  continuance  which  was  over- 
ruled, and  then  declined  to  make  an  an- 
nouncement. Thereupon  the  court  directed 
that  a  Jury  should  be  called.  Mr.  Robertson, 
representing  the  state,  requested  permission 
to  indorse  the  names  of  some  additional  wit- 
nesses upon  the  indictment  and  stated  that 
he  did  not  know  tliat  they  were  important 
witnesses  in  the  case  until  a  short  time  be- 
fore this  and  did  not  understand  that  he  had 
the  right  to  indorse  their  names  on  the  in- 
dictment except  in  open  court  and  by  per- 
mission, and  tills  was  the  first  day  of  the 
term  on  which  the  attorney  for  appellant 
had  been  in  court;  that  be  had  not  cared  to 
ask  permission  because  of  ills  absence.  Per- 
mission of  the  court  was  granted  to  the  coun- 
ty attorney  to  indorse  the  names  of  the  wit- 
nesses upon  the  indictment  to  wUch  coun- 
sel for  appellant  excepted.  But  the  record 
fails  to  show  that  counsel  for  appellant  was 
surprised  at  the  action  of  the  court  in  i>er- 
mitting  the  names  of  said  witnesses  to  be 
indorsed  upon  the  indictment  or  that  the  use 
of  such  witnesses  by  the  state  required  the 
production  of  any  additional  testimony  upon 
the  part  of  appellant  Neither  did  counsel 
for  appellant  ask  for  time  with  which  to 
prepare  a  motion  for  a  continuance  on  ac- 
count of  the  names  of  the  additional  wlt> 
nesses  Indorsed  upon  the  Indictment  But 
the  objection  is  made  that  the  court  should 
not  have  permitted  the  names  of  the  addi- 
tional witnesses  to  lie  indorsed  upon  the  In- 
dictment after  the  trial  had  begun.  In  sup- 
port of  tills  position,  counsel  for  appellant 
cite  the  cases  of  Nelson  v.  State,  5  Old.  Cr. 
368,  U4  Pac.  1124,  and  Hawkins  v.  State, 
6  Okl.  Cr.  308,  118  Pac.  607,  NelthCT  of 
these  authorities  support  the  contention  of 
counsel  for  appellant  In  fact  the  case  of 
Nelson  v.  State  Is  decisive  of  ttiis  queetioa 
as  against  the  contention  of  counsel  for  ap- 
pellant 

lu  Nelson's  Case  the  court  permitted  tha 
indorsement  of.  the  names  of  additional  vrit- 
nesses  upon  the  indictment  after  the  case 
was  called  for  triaL    Counsel  for  appellant 
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filed  a  motlob  for  -a  VontlBiianee,  wblcb  was 
overruled.  This  court  said:  "No  facts  suf- 
fideut  to  show  that  the  defendant  could  meet 
the  testimony  of  these  witnesses  having  been 
set  up,  we  think  the  court  properly  overruled 
the  motion  for  a  continuance."  It  Is  true 
that  Nelson's  conviction  was  reversed,  but 
It  was  upon  another  questloH  entirely.  The 
case  of  Hawkins  v.  State  is  not  in  point. 
This  was  for  a  conviction  of  a  misdemeanor, 
and  the  decision  was  based  upon  an  arbi- 
trary statute  which  is  applicable  to  mis- 
demeanors only,  which  statute  has  no  appli- 
cation to  felony  cases.  But,  even  if  the 
statute  upon  which  the  decision  in  Hawkins' 
Case  was  rendered  was  also  applicable  to 
felonies,  we  think  a  sudlcient  showing  was 
made  by  the  state  to  authorize  the  court  to 
permit  the  indorsement  of  the  names  of  the 
witnesses  upon  the  Indictment,  even  after 
the  trial  began,  especially  in  view  of  the 
t&ct  that  appellant  did  not  make  any  effort 
to  continue  the  case  in  order  that  he  might 
obtain  additional  witnesses  to  rebut  the  tes- 
timony of  the  witnesses,  whose  names  were 
indorsed  upon  the  indictment.  In  the  later 
case  of  Ostendorf  v.  State,  8  OkL  Cr.  300, 
128  Pac.  143,  we  discussed  this  question  ful- 
ly, and,  as  applicable  to  both  misdemeanors 
and  felonies,  this  court  said :  "Where  a  wit- 
ness has  been  improperly  allowed  to  testify 
in  a  case,  and  the  defendant  is  surprised 
thereat,  he  should  promptly  withdraw  his 
announcement  of  ready  for  trial  and  file  a 
motion  for  a  continuance,  in  which  he  should 
set  up  the  facts  which  constitute  such  sur- 
prise, and  also  show  how  he  would  be  In- 
jured by  the  reception  of  such  testimony  and 
why  he  should  have  additional  time  for  prep- 
aration for  trial  on  account  of  such  testi- 
mony, and  what  evidence,  If  any,  he  could 
produce  If  given  such  time  to  rebut  the  tes- 
timony of  such  witness.  A  failure  to  do  this 
constitutes  a  waiver  of  objection  to  the  tes- 
timony of  such  witness." 

As  many  lawyers  do  not  recognize  the  dif- 
ferences made  in  our  statute  bet^'een  felonies 
and  misdemeanors  In  the  matter  of  Indorsing 
the  names  of  virltnesses  on  indictments  or 
Informations,  we  will  quote  these  statutes. 

Section  6644,  Comp.  Laws  1900,  is  as  fol- 
lows: "The  county  attorney  shall  subscribe 
his  name  to  informations  filed  in  the  county 
or  district  court  and  Indorse  thereon  the 
names  of  the  witnesses  known  to  him  at  the 
time  of  filing  the  same.  He  shall  also  In- 
dorse thereon  the  names  of  such  other  wit- 
nesses as  may  afterwards  become  known  to 
him,  at  such  time  before  the  trial  as  the 
court  may  by  rule  prescribe.  All  informa- 
tions shall  be  veritled  by  the  oath  of  the 
prosecuting  attorney,  complainant  or  some 
other  person:  Provided,  that  when  an  in- 
formation In  any  case  is  vjerifled  by  the  coun- 
ty attorney,  it  shall  be  sufficient  if  the  veri- 
fication be  upon  information  and  belief."  It 
is  seeii  that  this  statute  relates  only  to  uils- 
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demeanors,  for  in  1885.  when  this  statute 
was  enacted,  a  drfendant  could  not  be  prose- 
cuted for  a  felony  by  Information,  and  this 
statute  requires  that  the  names  of  additional 
witnesses  must  be  indorsed  on  the  informa- 
tion before  the  trial  begins.  Placing  a  lib- 
eral construction  upon  this  statute  to  pre- 
vent a  miscarriage  of  Justice,  we  have  al- 
ways held  that,  even  after  the  trial  has  be- 
gun, the  names  of  additional  witnesses  might 
be  Indorsed  upon  the  information  if  the 
county  attorney  had  not  had  previous  knowl- 
edge of  the  fact  that  they  were  material  wit- 
nesses, and  when  this  could  be  done  with- 
out placing  the  defendant  at  a  disadvantage. 

Section  6091,  Comp.  Laws  1909,  relating  to 
prosecutions  for  felonies.  Is  as  follows: 
"When  an  indictment  is  found,  the  names  of 
the  witnesses  examined  before  the  grand  Jury 
must  be  indorsed  thereon  before  the  same  is 
presented  to  the  court,  but  a  failure  to  so  in- 
dorse the  said  names  shall  not  be  sufficient 
reason  for  setting  aside  the  indictment  if  the 
county  attorney  or  prosecuting  officer  will 
within  a  reasonable  time,  to  be  fixed  by  the 
court,  indorse  the  names  of  the  witues.ses  for 
the  prosecution  on  the  indictment.  The  court 
or  Judge  may,  at  any  time,  direct  the  names 
of  additional  witnesses  for  the  prosecution 
to  be  indorsed  on  the  Indictment,  and  shall 
order  tbut  such  names  be  furnished  to  the 
defeuduut  or  his  counsel."  This  statute  per- 
mits the  indorsement  of  the  unuies  of  addi- 
tional witnesses  upon  an  indictment  or  infor- 
mation at  any  time  within  the  discretion  of 
the  court  We  have  therefore  always  held 
that  in  felony  cases  11  is  within  the  discre- 
tion of  the  court  to  i>ermit  the  names  of  ad- 
ditional witnesses  for  the  prosecution  to  be 
Indorsed  on  an  indictment  after  the  trial  has 
begun.  See  Vance  v.  Territory,  3  Okl.  Cr. 
^08,  105  Pac.  307,  and  Stockton  v.  State,  5 
Okl.  Cr.  310,  114  Pac.  620.  To  prevent  any 
advantage  being  taken  of  a  defendant,  we 
have  also  held  that  in  felony  cases,  when 
the  names  of  additional  wltue!«ies  are  In- 
dorsed upon  an  indictment  after  the  trial 
has  begun,  the  defendant  might  file  a  motion 
for  a  continuance  under  the  c-onditions  stated 
in  Kelson  v.  State,  5  Okl.  Cr.  368,  114  Pac. 
1124,  and  Ostendorf  v.  State,  8  Okl.  Cr.  360, 
128  Pac.  143. 

[4]  Fourth.  Counsel  for  appellant  com- 
plains at  the  action  of  the  court  in  refusing 
to  give  a  special  requested  instruction  upon 
the  subject  of  circumstantial  evidence.  An 
instruction  upon  the  subject  of  oircumstan- 
tlal  evidence  should  never  be  given  unless 
the  testimony  in  the  case  on  the  part  of  the 
prosecution  is  wholly  circumstantial.  See 
Hendrix  v.  United  States,  2  Okl.  Or.  240,  101 
Pac.  125.  While  it  Is  true  that  much  of  the 
testimony  in  this  case  against  appellant  Is 
circtmistantlal,  yet  the  state's  witness  ClifT 
Sellers  testified  directly  and  positively  as  to 
the  guilt  of  appellant.  It  is  true  that  Sellers 
was  an  accompllcej  but  this  does  not  alter 
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the  mle  dlspenstng  with  the  Instmctlon  npon 
drcumstantlal  evldeiice,  where  there  is  direct 
and  positlre  evidence  of  the  guilt  of  the  ac- 
cused. The  Instruction  requested  by  appel- 
lant upon  the  subject  of  circumstantial  eri- 
dence  was  argumentative  and  confusing  In  its 
character  and  should  not  have  been  given  In 
the  form  requested,  even  if  all  of  the  testi- 
mony in  the  case  was  purely  drcumstantlal. 
In  a  ease  depending  upon  circumstantial  evi- 
dence alone,  the  court  should  instruct  the 
Jury  that  the  circumstances  proven  must  not 
only  be  consistent  with  the  guilt  of  the  de- 
fendant, but  they  must  also  be  inconsistent 
with  his  innocence  and  capable  of  no  other 
reasonable  explanation  than  that  of  his  guilt. 
It  is  a  mistake  for  the  trial  court  to  give  a 
lengthy  Instruction  attempting  to  explain  cir- 
cumstantial evidence. 

[i]  Fifth.  Counsel  for  appellant  complains 
in  his  brief  of  a  number  of  alleged  errors  In 
the  instructions  of  the  court  to  the  Jury. 
We  cannot  consider  these  objections,  because 
proper  exceptions  were  not  reserved  to  the 
instructions  at  the  trial.  The  record  shows 
that,  after  the  instructions  were  read  to  the 
Jury,  counsel  for  appellant  stated  that  he 
excepted  to  each  and  every  instruction  given 
by  the  court,  and  to  each  and  every  para- 
graph thereof.  This  only  amounts  to  a  gen- 
eral exception  which  we  cannot  consider  for 
any  purpose  whatever.  When  counsel  de- 
sire to  except  to  any  Instruction,  the  atten- 
tion of  the  court  should  be  directly  called 
to  the  instruction  objected  to  in  order  that 
the  court  may  be  given  an  opportunity  to 
correct  any  error  which  it  may  contain.  If 
this  is  not  done,  errors  in  the  instructions 
will  be  waived,  unless  they  are  fundamental. 
See  Summers  v.  State,  7  Okl.  Or.  11,  120  Pac. 
1031.  We  find  no  fundamental  error  in  the 
instructions  of  the  court 

[S]  Sixth.  Counsel  for  appellant  complains 
at  length  of  remarks  made  by'  the  county  at- 
torney in  his  closing  speech  to  the  Jury.  The 
record  contains  a  full  stenographic  report  of 
the  closing  argument  of  the  county  attorney, 
which  Is  interspersed  with  numerous  objec- 
tions made  by  counsel  for  appellant  to  por- 
tions of  said  argument  The  county  attorney 
claims  that  he  was  only  replying  to  argu- 
ments made  by  counsel  for  appellant  The 
trial  court  sustained  the  conteullons  of  the 
county  attorney.  If  it  be  true  that  coun.sel 
for  appellant  had  gone  outside  of  the  record 
in  his  argument  he  cannot  be  heard  to  com- 
plain that  the  county  attorney  was  permitted 
to  reply  to  such  arguments.  The  trial  Judge, 
who  had  heard  both  arguments,  decided  that 
the  county  attorney  was  within  the  record. 
We  cannot  presume  error  in  any  case,  but 
on  the  contrary,  we  must  presume  that  all 
of  the  rulings  of  the  trial  court  are  regular 
unless  the  contrary  is  clearly  made  to  ap- 
pear from  the  record.  In  the  case  of  Cowan 
v.  State,  5  OkL  Cr.  313,  114  Pac.  C27,  this 
court  held  that  where  an  appellant  desires  to 


present  a  question  to  tlila  court  for  decision 
and  seeks  to  get  it  to  review  the  decision  of 
the  trial  court  and  pass  upon  any  matter 
occurring  during  the  trial.  It  is  the  duty  of 
appellant  to  at  least  bring  up  enough  of  the 
proceedings  of  the  lower  court  to  enable  this 
court  to  pass  intelligently  upon  the  question 
presented.  Where  this  is  not  done,  we  will 
presume  that  the  ruling  of  the  trial  court 
was  correct  We  cannot  say  from  the  record 
before  us  that  the  trial  court  erred  in  the 
matter  complained  of. 

We  think  that  the  evidence  In  this  cas« 
amply  sustains  the  conviction;  and,  as  no 
prejudicial  error  appears  In  the  record,  the 
Judgment  of  the  lower  court  is  in  all  things 
aflSrmed. 

DOYLE,  J.,  concur!  AEMSTRONO,  P.  J., 
not  participating. 

(9  Okl.  Cr.  201) 
GOBIN  et  al.  t.  STATE,  t. 
(Criminal  Court  of  Appeals  of  Oklahoma.    April 
1»,  1913.) 

(Svllaiut  hy  th«  Court.) 

1.    PnrSIOIANS  AND  SUROEO.NB  (|  «•)— PBACTTO- 

iNo  Without  ADTnoMxr  —  Ueii'snse  —  Ao- 

CESSORr. 

(a)  On  the  prosecntion  of  a  person  chnrffed 
with  violating  the  medical  practices  act  on  the 
ground  that  n«  does  not  possess  an  unrevoked, 
volid  certificate  from  the  state  board  of  medical 
examiniTs,  the  production  at  the  trial  and  the 
introduction  in  evidence  of  such  certificate  ia 
a  complete  defense  to  such  charge._ 

(b)  The  foregoing  rule,  however,  is  not  intend- 
ed to,  and  does  not,  protect  such  person  from 
prosecution  if  he  aids  and  abets  another  to  vio- 
late the  medical  practices  act  in  so  far  as  bis 
connection  with  aucb  other  unauthorized  person 
is  concerned. 

(Ed.    Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  Si  Orll;    Dec.  Dig. 
8  0.'] 
Z.  Phtsicianb  and  Subgbons  (S  6*)— Prao- 

TiciNO  Without  Authobitt. 

A  person  who  does  not  possess  a  valid, 
unrevoked  certificate  ifrom  the  state  board  of 
medical  examiners  is  not  entitled  to  pi-actioe 
medicine  under  the  laws  of  this  state,  except 
in  emergencies  and  such  other  cases  as  are 
specifically  exempted  by  the  statnte.  And  this 
is  true  even  though  he  worked  with  or  under 
the  directions  of  a  duly  authorized  practitioner; 
and  it  is  immaterial  whether  he  works  for  a  fee, 
percentage,  or  on  a  salary. 

[Bd.   Kote.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  SS  0-11;   Dec.  Dig.  | 
«.♦] 
3.  Phtsicianb  and  Surgeons  ({  6*) — Prao- 

TiciNO  Without  Autuoritt  —  Defenses — 

ACCESSOBT. 

(a)  A  physician  who  is  authorized  under  the 
laws  of  this  state  to  practice  medicine  has  no 
more  right  to  aid  one  who  is  not  properly  au- 
thorized to  evade  the  law  than  such  unauthor- 
ized person  has  to  act  on  bis  own  responsibil- 
ity. 

(b)  The  medical  practices  act  sa  well  as  all 
other  laws  of  this  state,  was  enacted  to  be  ob- 
served and  enforced  and  not  to  be  evaded  and 
violated. 

[Ed.  Note.— For  .other  eases,  see  Phyricians 
and  Surgeons,  Cent  Dig.  {{  6-11;    Dec  Dig. 
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Appeal  from  Marsball  Oonnty  Court;  J. 
W.  Falkner,  Judga 

O.  O.  Gobln  and  B.  W.  Freeman  were  con- 
ylcted  of  violating  the  medical  practices  aot, 
and  they  appeal.    Affirmed. 

Grace  &  Potter,  of  Ardmore,  for  plaintiffs 
In  error.  Cbas.  West,  Atty.  Gen.,  for  the 
State. 

AKMSTRONG,  P.  J.  Informations  were 
filed  against  the  plainUffs  In  error,  O.  O. 
Gobln  and  R.  W.  Freeman,  In  the  county 
court  of  Marshall  county,  In  two  cases,  charg- 
ing them  with  practicing  medicine  without 
license.  They  were  convicted  in  both  cases 
and  a  fine  of  $250  and  60  days'  imprisonment 
Imposed  on  each  as  the  punisluueut  In  each 


[2]  Much  testimony  was  introduced  on  be- 
half of  the  state,  but  for  the  purpose  of  this 
opinion  it  is  only  necessary  to  consider  the 
testimony  Introduced  by  the  plaintiffs  in  er- 
ror. .  The  plaintiff  In  error  Gobln  admitted 
that  he  had  no  license  to  practice  medicine 
In  Ol^lahoma ;  that  he  was  in  the  employ  of 
R.  W.  Freeman  on  a  salary;  that  he  was 
practicing  medicine  as  the  assistant  of  said 
Freeman;  was  collecting  fees  for  his  serv- 
ices and  paying  them  over  to  i'lreeman.  The 
plaintiff  In  error  P^eeman  In  his  defense  in- 
troduced a  certificate  from  the  state  board 
of  medical  exaiplucrs  authorizing  him  to 
practice  medicine  and  surgery  in  this  state. 
He  testified  also  that  Gobln  was  In  Ills  em- 
ploy ou  a  salary ;  that  Gobin  was  practicing 
medicine  under  his  directions  and  receiving 
fees  therefor  which  were  turned  over  to  him. 

There  Is  no  question  but  that  Gobin's  con- 
victloa  was  entirely  proper,  and  the  judg- 
ment as  to  him  should  t>e  affirmed.  In  State 
v.  Paul,  66  Neb.  369,  76  N.  W.  861,  the  Su- 
preme court  of  Nebraska,  having  under  con- 
sideration the  proposition  here  Involved,  says: 
"A  person  not  being  a  registered  physician, 
nor  acting  gratuitously  tinder  an  emergency, 
nor  being  a  commissioned  surgeon  in  the 
army  or  navy  of  the  United  States,  nor  being 
In  the  occupation  of  a  nurse,  nor  adminis- 
tering usual  or  ordinary  household  remedies, 
who  for  a  remuneration  treats  any  physical 
or  mental  aliment  of  another,  is  within  the 
condemnation  of  the  statute,  even  though  be 
acted  under  the  directions  of  a  registered 
physician."  The  statute  being  construed  by 
the  Nebraska  court  is  similar  to  ours;  the 
purpose  being  the  same. 

[1]  The  plaintiff  in  error  Freeman,  how- 
ever, had  the  required  certificate,  and  so  far 
as  his  own  acts  are  concerned  independent 
of  Oobin  he  cannot  be  convicted.  Among 
other  instructions  the  trial  court  gave  the 
ft>Uowlng:  "The  court  further  instructs  you, 
gentlemen  of  the  Jury,  that  if  you  find  be- 
yond a  reasonable  doubt  that  the  defendants 
H.  W.  Freeman  and  O.  O.  Gobin  entered  into 
an  agreement  by  the  terms  of  which  the  said 
B.  W.  Freeman  Signed  up  prescriptions  In 


blank  to  be  used  by  the  said  O.  O.  Oobln  in 
the  absence  of  the  said  R.  W.  Freeman,  by 
filling  In  said  prescriptions  over  the  name 
of  the  said  R.  W.  freeman,  and  prescribing 
medicines  for  patients  for  a  compensation, 
and  that  pursuant  to  said  agreement  be- 
tween the  said  R.  W.  Freeman  and  O.  O. 
Gobin  the  said  R.  W.  Freeman  did  leave  pre- 
scriptions signed  in  blank  by  him  for  the 
said  O.  O.  Gobln,  and  did  authorize  the  said 
O.  O.  Gobln  to  receive  patients  In  his  ab- 
sence and  to  treat  and  prescribe  for  such 
patients  for  a  compensation,  from  said  pa- 
tients to  O.  O.  Gobin,  or  to  R.  W.  Freeman, 
or  to  both  O.  O.  Gobln  and  R.  W.  Freeman, 
and  that  the  said  O.  O.  Gobln  did  receive  pa- 
tients for  treatment  in  the  absence  of  the 
said  R>  W.  Freeman  and  did  prescribe  for 
them,  for  a  compensation,  going  to  him  or  to 
the  said  R.  W.  Freeman,  or  to  both  him  and 
the  said  Freeman,  and  you  further  find,  be- 
yond a  reasonable  donbt,  that  the  said  O. 
O.  Gobln  did  not  have  thecertlflcate  requir- 
ed by  law  to  practice  medicine  and  surgery, 
then  it  will  be  your  duty  to  find  botb  the 
said  defendants,  R  W.  Freeman  and  O.  O. 
Gobln,  guilty,  although  you  do  find  from  tlie 
evidence  that  the  said  R.  W.  Freeman  did 
have  a  valid  certificate  from  the  proper  state 
authorities  to  practice  medldne  and  surgery." 
This  instruction  warranted  the  Jury  in  finding 
the  plaintiff  in  error  Freeman  guilty  in  case 
Gobln  did  not  have  a  certificate  to  practice 
medicine  In  this  state  as  provided  by  law 
even  though  Freeman  had  one  if  they  should 
find  further  that  Freeman  was  aiding  and 
abetting  Gobin. 

Section  2045,  CMnpiled  I^aws  1909,  provides 
as  follows:  "All  persons  concemeii  in  the 
commission  of  a  crime,  whether  It  be  a  fel- 
ony or  a  misdemeanor,  or  whether  they  di- 
rectly committed  the  act  that  constituted  the 
offense  or  aided  and  abetted  In  its  commis- 
sion though  not  present,  are  principals."  Un- 
der this  statute  the  plaintiff  In  error  Free- 
man, If  he  aided  and  abetted  Gobln  in  a  vio- 
lation of  the  medical  practices  act,  would  be 
guilty  and  subject  to  punishment  not  because 
he  (Freeman)  did  not  have  a  license  to  prac- 
tice, but  because  Gobin  did  not  have,  and 
because  he  (Freeman)  aided  and  abetted  Go- 
bin  in  the  commission  of  the  offense.  It  is 
not  contended  that  Freeman  did  not  know 
Gobln  was  without  authority  to  practice 
medicine  in  this  state. 

The  only  doubtful  question  that  presents 
Itself  to  the  writer  of  this  opinion  In  con- 
nection with  tills  case  is:  £>ld  the  jury  find 
Freeman  guilty  of  practicing  medicine  with- 
out a  license,  or  did  they  find  him  guilty  of 
aiding  and  abetting  Gobln  in  practicing  with- 
out a  license?  The  law  and  instructions  of 
the  court  properly  applied  to  the  facts  are 
such  that  the  jury  would  not  have  been  war- 
ranted in  finding  Freeman  guilty  of  practic- 
ing without  a  license.  As  said  by  this  court 
in  Wilson  T.  State,  8  OkL  Cr.  493,  129  Pac. 
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82,  an  unrevoked  certificate  Issued  by  the 
slate  board  of  medical  examiners  Is  a  com- 
plete defense  to  a  charge  of  practicing  medi- 
cine without  license  in  this  state.  That  be- 
ing true,  it  was  the  duty  of  the  jury  to  ac- 
quit B^eeman  In  so  far  as  his  own  acts  in- 
dependent and  apart  from  participating  with 
Gobln  were  concerned,  and  a  conviction  upon 
that  ground  would  have  to  be  reversed  by 
this  court  Under  the  instruction  of  the 
court  quoted  supra  and  the  facts,  however, 
the  Jury  were  authorized  and  fully  warrant- 
ed in  convicting  Freeman  of  aiding  and  abet- 
ting Gobln  in  case  they  found  from  the  facta 
that  Oobln  did  not  have  a  certificate  or  li- 
cense to  practice  medicine  in  this  state.  As 
said  above,  Oobin's  conviction  was  proper, 
and  under  the  testimony  of  both  Freeman 
and  Gobln,  Freeman  is  clearly  guilty  of  aid- 
ing and  abetting  Gobln,  and  the  conviction 
by  the  Jury  under  this  state  of  facts  as  to 
this  feature  of  the  case  will  not  be  disturbed. 

[3]  The  medical  practices  act  does  not  any 
more  contemplate  or  authorize  a  registered 
physician  going  out  and  employing  all  the 
unauthorized  quacks  in  the  country  to  aid 
and  assist  him  for  a  compensation  or  other- 
wise, except  in  emergencies.  In  the  practice 
of  medicine,  than  it  does  the.  employment  for 
the  same  purpose  of  the  section  hands  on  a 
railroad.  The  law  is  not  only  Intended  to 
protect  legitimate  practitioners,  but  also  to 
protect  the  public  against  being  imposed  up- 
on by  an  incompetent  person  holding  himself 
out  as  a  physician.  The  laws  of  this  state 
were  enacted  to  be  observed  and  ^iforoed 
and  not  to  be  evaded  and  violated.  It  is 
evident  from  this  record  that  the  plaintiff  in 
error  Freeman  was  seeking  to  aid  Gobln  in 
evading  the  law,  and  in  doing  so  both  of 
them  violated  it  and  incurred  its  penalties. 

We  have  considered  carefully  and  thor- 
oughly the  entire  record  in  this  case  and 
are  of  opinion  that  the  Judgment  of  the  trial 
court  should  be  affirmed  as  to  each  plaintiff 
in  error  in  both  cases,  and  It  is  so  ordered. 

DOTLE  and  FURMAN,  JJ.,  concur. 


PEEL  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

April  22,  1913.) 

(Byllabut  hy  the  Court.j 

Cbiminal  Law  (|  1131*)— Escape— Disiuss- 

AL  OF  Appeal. 

Where  a  defendant  has  been  convicted 
and  Hentenced  and  perfects  an  appeal,  this 
court  will  not  consider  bis  appeal,  unless  de- 
fendant is  where  he  can  be  made  to  respond 
to  any  jadgment  or  order  which  may  be  ren- 
dered in  the  case;  and  where  a  defendant 
makes  his  escape  from  the  custody  of  the  law 
and  becomes  a  fugitive  from  justice  the  ap- 
peal will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  $fi  2071-2979,  2985:  Dec.  Dig. 
S  1131.*J 


Appeal  from  District  Court,  Oklahoma 
County;   W.  R.  Taylor,  Judge. 

Roy  Peel  was  cou't-lcted  of  crime>,  and  ap- 
peals.   Dismissed. 

Harris  &  Nowlln,  William  H.  Znick,  and 
Glddlnga  &  Oiddlngs,  all  of  Oklahoma  City, 
for  plaintiff  in  error.  Cbas.  West,  Atty.  Gen., 
and  C.  J.  Davenport,  of  Oklahoma  City,  for 
the  State. 

DOYLE,  J.  The  plaintiff  in  error,  Roy 
Peel,  was  convicted  of  the  crime  of  aiding 
suicide,  under  an  information  filed  in  the 
dl!?trlct  court  of  Oklahoma  county  March  11, 
1912,  and  in  accordance  with  the  verdict  of 
the  Jury  was  sentenced  to  serve  a  term  of 
seven  years  in  the  state  penitentiary  at  Mc- 
Alester.  The  Judgment  and  sentence  was  en- 
tered May  23,  1912. 

From  the  Judgment  an  appeal  was  perfect- 
ed by  filing  In  this  court,  November  28.  1912, 
a  petition  in  error  with  case-made.  The  M.-- 
torney  General  has  filed  a  motion  to  dismiss 
said  appeal,  which,  omitting  the  formal  parts, 
reads  as  follows:  "Comes  now  the  state  of 
Oklahoma  by  Chas.  West,  Attorney  General, 
and  moves  the  court  to  dlsmlsa  the  appeal 
herein,  and  tor  grounds  therefor  says:  That 
the  appellant,  Roy  Peel,  is  now  and  has  been 
for  some  time  a  fugitive  from  Justice  from 
the  state  of  Oklahoma;  that  the  sheriff  of 
Oklahoma  county  has  made  diligent  search 
for  the  said  Roy  Peel  In  an  endeavor  to  ar- 
rest him  pursuant  to  certain  writs  Issued 
out  of  the  courts  of  CHclaboma  county;  that 
the  bondsmen  of  the  said  Roy  Peel  have  of- 
fered a  reward  for  his  arrest  and  apprehen- 
sion, but  that  the  said  Roy  Peel  is  now  a  fu- 
gitive from  Justice  and  beyond  the  Jurisdic- 
tion of  this  court,  as  the  Attorney  General 
is  informed  and  verily  believes — the  facts 
herein  stated  being  shown  by  the  affidavit  of 
M.  C.  Binion,  sheriff  of  Oklahoma  county,  at- 
tached hereto  and  made  a  part  hereof." 

The  said  affidavit  reads  as  follows :  "That 
he  is  now  the  duly  qualified  and  acting  sheriff 
within  and  for'  said  Oklahoma  county,  in  the 
state  of  Oklahoma,  and  has  been  since  the 
6th  day  of  January,  1913;  that  on  the  ad 
day  of  March,  1013,  he  was  commanded  by 
the  clerk  of  the  county  court  within  ajid  for 
said  county  and  state  to  apprehend  and  place 
in  Jail  one  Roy  Peel,  who  had  been  hereto- 
fore convicted  in  said  county  court  of  the 
crime  of  violating  the  prohibitory  law,  and 
who  bad  thereafterwards  been  paroled  by  the 
Governor  on  condition  that  he  pay  twenty 
dollars  per  month  on  his  fine  and  costs,  and 
said  parole  having  been  revoked  by  the  said 
Governor  said  order  was  made  by  the  county 
court,  as  aforesaid.  Deponent  further  says 
that  he  and  bis  deputies  have  made  diligent 
search  for  the  said  Roy  Peel,  and  are  unable 
to  arrest  him  or  find  out  where  he  is  now 
staying,  and  that  bis  bondsmen  have  offered 
a  reward  for  his  arrest  and  apprehension." 

The  question  presented  by  the  motion  to 
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disiuiss  Is  the  eaiue  as  tibe  one  decided  In 

Belcher  y.  State,  8  OkL  C!r. ,  130  Pac.  515, 

wherein  It  is  held  tliat,  where  a  defendant 
has  been  convicted  and  sentenced  and  per- 
fects an  appeal,  this  court  will  not  consider 
his  appeal,  unless  the  defendant  is  where  he 
can  be  made  to  respond  to  any  judgment  or 
order  which  may  be  rendered  in  the  canse; 
and  where  the  defendant  makes  his  escape 
from  the  custody  of  the  law,  and  is  at  large 
as  a  fugitive  from  justice,  this  court  will, 
on  motion,  dismiss  his  appeal. 

It  is  our  opinion  that  plaintiff  in  error  has 
waived  the  right  to  liave  his  appeal  in  this 
case  considered  and  determined,  the  motion 
to  dismiss  is  aniatalned,  the  appeal  is  dismiss- 
ed, and  the  cause  remanded  to  the  district 
court  ot  Oklahoma  county,  with  direction  to 
carry  into  execution  its  Judgment  and  sen- 
tence. 

ARMSTRONQ,  P.  J.,  and  FTJRMAN,  J., 
ooBCor. 


MA6GARD  v.  STATR 

(Uriminal  Court  of  Appeals  of  Oklahoma.    April 

26,  1913.) 

(Bvltalm*  hy  tke  Court.) 
1.  Cbihinal  Law  ({  115l>*)— Appkal  and  Ea- 

ROR— Verdict— KviDENCE. 

It  i£  the  duty  of  the  jury  to  settle  all  con- 
flicts in  the  testimony,  and  this  coort  will  not 
disturb  a  verdict  where  it  is  enstained  by  any 
testimony  which  reasonably  tends  to  establish 
tbe  gmilt  of  the  defendant,  unless  it  appears 
from  the  record  that  the  jury  were  influenced  by 
improper  motives  in  accepting  the  testimony 
of  the  state  and  rejecting  the  testimony  of  tbe 
defendant. 

USd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Wg.  H  3074-3083;  Dec.  Dig.  { 
115».») 

Z  CRIMINAL  Law  m  507,  814»)— Bvidbnc*- 

AccovpLiCB— Instruction. 

It  is  not  error  for  the  trial  court  to  re- 
fuse to  give  an  instruction  as  to  the  law  appli- 
cable to  the  testimony  of  an  accomplice,  where 
the  defendant  has  been  convicted  of  man- 
slaughter in  the  second  degree  for  having  negli- 
gently discharged  a  pistol  in  the  dark,  which 
resulted  in  the  death  of  the  deceased,  and  where 
the  evidence  fails  to  show  that  the  alleged  ac- 
complice aided,  abetted,  or  encouraged  the  de- 
fendant to  fire  said  shot. 

llSd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1082-109»,  1821,  18:^3,  1839, 
18(50,  1865,  1883,  1890,  1924,  1979-1985,  1987 ; 
Dec.  Dig.  H  507,  814.'] 

Appeal  from  District  Court,  Caddo  Coun- 
ty;  Frank  M.  Bailey,  Judge. 

William  Haggard  was  convicted  of  man- 
slaughter In  the  second  degree,  and  he  ap- 
peals.    Affirmed. 

Tbe  evidence,  as  far  as  it  is  material,  may 
be  stated  In  narrative  form  as  follows : 

The  record  discloses  that  on  the  Sunday 
afternoon  of  December  4,  1910,  appellant 
armed  himself  with  his  44  and  a  supply  of 
cartridges,  and  went  to  a  neighbor's  for  din- 


ner, and  early  In  the  afternoon  wpnt-  to  the 
home  of  Ira  B.  Cooper,  and  spent  the  after- 
noon entertaining  and  l>eing  entert»ined  by 
Cooper's  daughter  B»tba.  Late  in  the  aft- 
ernoon, he  left  Cooper's  place  and  went  to 
one  Antone  Gesseck's  place  (which  the  evi- 
dence discloses  was  a  gambling  and  drinlcjiug 
place);  be  there  found  Bertha's  f&ther  en- 
tertaining Antone  and  tbe  other  guests,  and 
being  entertained  by  Antone's  wares.  Appel- 
lant Joined  Cooper  at  Gesseck's  and  they 
had  several  drinics  with  him,  and  during  the 
two  or  three  hours  that  they  were  at  his 
place  did  several  pistol  stunts  by  twirling 
the  pistols  around  their  fingers.  Some  time 
between  8  and  9  o'clock  Cooper  suggested 
that  he  had  to  go  home  and  he  and  appellant 
went  out  ot  tbe  Gesseck  bouse  together. 
Marion  Miller,  an  old  man  66  years  old,  a 
few  minutes  after  Cooper  and  appellant  left, 
suggested  that  he  had  to  go  home  (he  living 
only  a  few  yards  from  the  Gesqeck  house). 
Shortly  aftec  this  Oe8se<^  and  Jacobs  heard 
tbe  shots  fired,  one  of  which  was  evidently 
the  one  that  kiUed  Miller. 

From  the  time  appellant  and  Cooper  left 
Gesseck's  there  is  a  material  conflict  in  their 
testimony.  Appellant  testified  that  in  leav- 
ing the  Gesseck  house  Cooper  "stumbled  and 
ran  five  or  six  steps  south  of  tbe  house  and 
then  fell  down,  and  I  went  and  helped  him 
up,  and  Mr.  Miller  came  out  of  the  door,  and 
be  asked  faim  to  help  him  up,  and  I  said, 
'Let's  go  home,'  and  he  said,  'No,  let  the  old 
man  come  on,  and  we  will  scare  bim,'  and  I 
did  not  agree  to  it."  It  Is  agreed  that  ap- 
pellant and  Miller  got  one  on  each  side  of 
Cooper  and  went  on  towards  home  with  bim. 
and  that,  after  going  sometlilng  like  a  100 
yards.  Miller  decided  they  conld  go  on  home 
without  him.  The  evidence  conflicts  here 
again.  Appellant  claims  that  when  Miller 
decided  to  turn  back,  and  turned  Cooper 
loose,  Cooper  pulled  his  gun  and  began  shoul- 
Ing,  and  appellant  lay  down,  that  Cooper 
shot  three  times,  and  the  second  shot  Miller 
fell.  His  evidence  further  shows  that  Cooi>- 
er's  pistol  only  held  six  shells,  four  of  which 
were  shot  before  leaving  Gesseck's  house, 
during  which  time  appellant  gave  him  one 
shell;  three  shots  being  flred  at  the  time 
Miller  was  killed  and  one  up  near  tbe  houje 
after  that,  making  according  to  his  testlmonj' 
dght  shots  flred  by  Cooper,  with  only  seven 
shells,  as  appellant  denied  firing  any  shot 

Cooper's  testimony  in  substance  is  tUat, 
when  he  started  away  from  Gesseck's,  be 
stumbled  a  few  steps  and  fell  down,  when 
Miller  suggested  be  wonld  help  him  home,  at 
which  time  appellant  stated  to  Cooper,  "We 
will  scare  bell  out  of  him."  After  going 
down  the  road  about  100  yards.  Miller  decid- 
ed to  turn  track;  Maggard  "then  produced 
his  gnn,  showed  me  his  gun  like  this,  and 
Miller  stopped  and  stepped  behind  me  like 
this,  and  Maggard  stopped  and  Jumped  l>e- 
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hind  me  like  this,  and  some  one  shot  behind 
me." 

Cooper's  evidence  Is  also,  In  substance, 
that  after  the  one  shot  there  were  two  other 
shots  fired  behind  him ;  he  was  facing  south ; 
that  both  appellant  and  Miller  were  behind 
him,  north  of  him. 

The  evidence  of  both  Cooper  and  daughter 
Is  that  when  they  got  to  the  house  Maggard 
remarked  they  had  been  having  some  fun : 
when  Maggard  returned  and  stated  that 
the  old  man  (Miller)  was  still  laying  down 
in  the  road,  Cooper  said,  "Tou  didn't  hit 
him,  did  yon  BUI,  when  you  were  shooting?'* 
to  which  appellant  answered  "No,"  and  he 
asked  Cooper  what  he  must  do  about  it 

The  record  discloses  that  appellant  was 
on  the  night  of  the  homicide  very  much 
worried  about  something  after  this  shoottng. 
The  record  may  not  disclose  all  that  took 
place  between  these  parties  during  the  time 
after  they  left  the  Gesseck  place  and  the 
time  of  the  homicide,  bvt  this  much  is 
clear:  That  the  deceased,  an  old  man  65 
years  old,  in  trying  to  assist  one  drunk  man 
and  one  drinking  man  home,  was  shot  and 
killed  by  the  negligent  act  of  one  of  the  par- 
ties. The  only  persons  there  except  the  de- 
ceased were  appellant  and  Cooper.  Appel- 
lant says  Cooper  fired  the  shot  that  killed 
Miller;  Cooper's  evidence  discloses  that  it 
was  Maggard  who  fired  the  fatal  shot  lie 
Is  corroborated  by  Bertha  and  Rhoda  Coop- 
er, who  testify  relative  to  the  conversation 
between  these  two  men  when  Maggard  re- 
turned to  the  house  after  having  found  Mil- 
ler's body  still  in  the  road.  That  his  story 
is  true  is  strengthened  by  the  actions  of  this 
appellant  after  the  shooting. 

George  T.  Webster,  of  Clinton,  for  appel- 
lant Smith  C.  Matson,  Asst  Atty.  Gen., 
for  the  State. 

FURMAN,  J.  (after  stating  the  facts  as 
above).  [1]  First  It  is  contended  by  counsel 
for  appellant  that  the  verdict  is  not  support- 
ed by  the  testimony.  The  record  discloses 
the  fact  that  the  deceased,  an  old  man  <Xi 
years  of  age,  was  attempting  to  assist  one 
drunk  man  and  one  drinking  man  home,  and 
that  he  was  shot  and  killed  by  the  negligent 
act  of  one  of  these  parties.  Appellant  testi- 
fied that  the  shot  which  killed  Miller  was 


fired  by  the  state's  witness  Cooper.  Coop- 
er's testimony  is  to  the  effect  that  the  fatal 
shot  was  fired  by  appellant  He  Is  corrob- 
orated by  the  evidence  of  Bertha  and  Rho- 
da Cooper,  who  tesd^  to  conversations  be- 
tween Cooper  and  appellant  after  the  shoot- 
ing was  over,  and  bis  statement  was  further 
strengthened  by  the  actions  of  appellant  aft- 
er the  shooting.  The  credibility  of  the  wit- 
nesses was  a  question  for  the  Jury,  and  there 
Is  nothing  in  the  record  to  warrant  us  in 
holding  that  the  Jury  were  Infiuenced  by  im- 
proper motives  in  accepting  as  true  the  testi- 
mony of  the  state's  witness  Cooper,  and  re- 
jecting the  testimony  of  appellant  We 
therefore  cannot  sustain  the  contention  that 
the  verdict  is  contrary  to  the  testimony. 

[2]  Second.  It  is  contended  that  the  court 
erred  in  falling  and  refusing  to  Instruct  the 
Jury  on  the  law  applicable  to  the  testimony 
of  an  accomplice;  it  being  contended  that 
Cooper  was  the  accomplice  of  appellant  The 
act  of  appellant  which  the  Jury  found  re- 
sulted in  the  death  of  the  deceased  was  neg- 
ligently discharging  a-  pistol  in  the  dark. 
There  was  no  proof  of  concerted  action  be- 
tween appellant  and  Cooper  in  this  matter. 
According  to  appellant's  testimony  Cooper 
killed  Miller,  and  he,  appellant  had  nothing 
to  do  with  It  According  to  Cooper's  testi- 
mony, appellant  killed  MlUer,  and  Cooper 
took  no  part  In  it  This  court  should  cer- 
tainly not  take  a  more  favorable  view  of 
the  evidence  In  behalf  of  appellant  than  la 
disclosed  by  his  own  testimony.  The  mere 
fact  that  Cooiier  was  present  when  the  shot 
was  fired  would  not  make  him  the  accomplice 
of  appellant,  unless  he  did  some  act  encour- 
aging, aiding,  or  abetting  the  appellant  in 
doing  the  act  which  resulted  in  the  death  of 
the  deceased. 

We  therefore  hold  that  the  ciurt  did  not 
err  in  falling  to  give  the  instruction  re- 
quested. 

No  other  questions  are  presented  to  the 
court  by  the  petition  In  error  or  were  dis- 
cussed In  the  brief  of  counsel  for  appellant 
Therefore  none  other  will  be  considered. 

The  Judgment  of  the  lower  court  is  in  all 
things  afllrmed. 

ARMSTRONG,  P.  X,  and  DOTLE,  J.,  con- 
cur. 
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STERNER  T.  ISSITT. 
(Supreme  Court  of  Kansas.     April  12,  1913.) 

(Synalut  6v  the  Court.) 
HiOHWATs  (I  181*)— Automobiles— Duty  or 

Dbivbb— "Look  Out." 

The  expression,  "Look  out,"  uttered  by  the 
driver  of  a  horse  and  buggy  to  the  operator  of 
an  automobile  on  approaching  the  automobile  in 
a  public  highway,  without  any  accompanying 
signals  or  attending  circumstances  which  might 
affect  the  meaning  of  the  words,  cannot  be  re- 
garded as  a  request  to  the  operator  of  the  auto- 
mobile to  stop  and  remain  stationary,  within 
the  meaning  or  section  452,  General  Statutes  of 
1909,  and  in  such  a  case  the  meaning  of  the 
expression  is  a  question  for  the  determination 
of  the  court. 

[M.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  {  469;   Dec.  Dig.  $  181.*] 

Appeal  from  District  Court,  Dickinson 
County. 

Action  by  W.  E.  Sterner  against  B.  H. 
Issitt.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Aiiirmed. 

S.  S.  Smith,  of  Abilene,  for  appellant  0. 
S.  Crawford,  of  Abilene,  for  appellee. 

JOHNSTON,  O.  J.  This  action  was  brought 
by  tbe  appellant,  W.  E.  Sterner,  to  recover 
damages  from  tbe  appellee,  B.  H.  Issitt,  for 
the  loss  ot  a  iiorse,-  which,  it  is  alleged,  was 
occasioned  by  the  negligence  of  the  latter. 
Ibe  brothers  of  appellant  were  driving  a 
borse  attached  to  a  buggy  on  a  public  high- 
way going  south,  and  were  approached  by 
appellee  traveling  north  in  an  automobile. 
Botli  were  on  the  beaten  part  of  the  road 
dose  to  the  wire  fence  on  the  west  side. 
Wben  tbey  came  within  15  or  20  steps  of 
each  other,  the  horse  showed  fright,  and  the 
driver  shouted,  using  the  expression,  "Look 
out!"  The  appellee  then  turned  to  the  right 
and  passed  on  the  east  side  of  the  road. 
Wh»i.  the  automobile  was  opposite  the  horse, 
it  plunged  into  the  wire  fence,  and  was  so 
badly  injured  as  to  be  valueless,  and  shortly 
afterwards  was  killed.  The  only  charge  of 
negligence  alleged  in  the  petition  of  appel- 
lant was  that  appellee  failed  to  stop  bis  car 
when  appellant's  brother  called  to  him  to 
"look  out."  There  was  proof  that  the  driver 
spoke  twice  to  appellee,  using  the  same  ex- 
pression both  times,  and  titat  he  intended  it 
as  a  direction  to  appellee  to  stop.  Appellee, 
however,  testified  that  be  heard  the  call, 
"Look  out!"  but  once;  that  he  interpreted 
it  to  mean  to  turn  out  of. the  beaten  road; 
and  that  he  immediately  did  so,  passing  on 
the  other  side  of  the  road. 

It  is  conceded  that  the  action  was  brought 
under  the  statute  regulating  the  use  of  auto- 
mobiles on  public  highways,  which  provides. 
In  effect,  that  if  a  persoA  in  charge  of  an 
automobile  approaches  a  vehicle  drawn  by 
a  horse^  and  the  horse  shows  fright,  the 
driver  of  the  automobile  shall  reduce  the 
speed  of  the  machine  and,   if  practicable. 


torn  to  the  right  and  glye  the  road,  and, 
"if  requested  by  signal  or  otherwise  by  the 
driver  of  such  hocse  or  honses  or  domestic 
animals,  shall  proceed  no  farther  towards 
such  animal  or  animals,  but  remain  statioa- 
ary  so  long  as  may  be  necessary  to  allow 
such  horse  or  domestic  animals  to  pass." 
Gen.  Stat  1909,  f  462. 

When  the  appellant  had  offered  his.  eri- 
deuce,  appellee  demurred  thereto,  claiming 
that  the  evidence  did  not  tend  to  establish 
a  liability  against  appellee.  The  demurrer 
was  overruled ;  the  court  holding  that  there 
was  a  disputed  question  of  tact  to  be  snb- 
mltted  to  the  jury.  The  testimony  of  appel- 
lee was  then  introduced,  which  was  substan- 
tially like  that  offered  by  appellant  and  on 
the  whole  evidence  the  jury  returned  a  gen- 
eral verdict  in  favor  of  appellant  for  the 
value  of  the  horse.  With  ttiB  general  verdict 
two  answers  to  special  interrogatories  wets 
returned,  as  follows : 

"Quee.  Did  the  driver  of  the  borse  request 
or  siKual  the  defendant  to  stop?    Ans.  Yes. 

"Ques.  If  you  answer  the  above  question, 
'Xes,'  then  state  by  what  language  or  in 
what  manner  was  the  request  made  Ans. 
By  the  words,  'Look  out' " 

Appellee  then  moved  for  Judgment  on  the 
special  findings,  and  the  court  granted  the 
motion,  holding  that  the  Interpretation  of  the 
expression,  "Look  out"  devolved  on  the 
court,  and  that  it  did  not  amount  to  a  re- 
quest or  signal  to  the  appellee  to  stop. 

The  only  substantial  dispute  between  the 
parties  was  whether  the  appellee  failed  to 
stop  his  automobile  upon  a  request  of  the 
driver  of  the  horse.  That  was  the  sole  neg- 
ligence alleged,  and  it  is  agreed  that  there 
was  no  request  or  signal  to  stop  other  than 
the  admonition,  "Look  out."  It  does  not  ap- 
pear that  these  words  have  any  local  mean- 
ing; nor  is  there  any  claim  that  there  was 
any  accompanying  motion  or  signal  which 
might  indicate  a  meaning  other  than  that 
ordinarily  applied  to  them.  The  meaning 
of  the  expression,  without  accompanying  sig- 
nals or  some  attending  circumstances  wbich 
would  affect  its  meaning,  was  a  question  for 
the  determination  of  the  court  According 
to  dictionary  definitions,  the  meaning  of  the 
words  is  to  exercise  care,  rather  than  to  pro- 
ceed no  farther.  The  equivalents  of  the 
phrase  are  "take  care,"  "be  watchful,"  "take 
heed,"  and  "act  with  prudence."  In  their 
popular  signification,  and  alone,  they  do  not 
import  a  request  to  stop  or  stand  still.  To 
convey  that  meaning  such  expressions  as 
"halt,"  "keep  back,"  "hold  on,"  "stay  there," 
"stand  still,"  "pause,"  and  "stop"  might  be 
used  in  a  request  to  the  operator  of  an  auto- 
mobile to  proceed  no  farther.  The  option  of 
whether  the  operator  should,  stop  and  re- 
main stationary  or  pass  around  is  given  by 
the  statute  to  the  driver  of  the  horsea  Th* 
provision  is  arbitrary,  and  the  automobile 
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mUBt  be  stopped  If  such  a  request  Is  made 
by  tbe  driver  of  tbe  horses.  It  Is  an  easy 
request  to  maKe,  and  should  be  made  in 
words  or  sigus  which  an  ordinary  man  could 
understand.  The  words,  "Look  out,"  might 
mean  turn  out,  slow  down  speed,  muffle  the 
noise,  or  pass  as  far  to  the  other  side  of  the 
road  as  possible.  In  some  cases  the  driver 
of  a  nervous  horse  might  prefer  that  the 
opwator  «f  tbe  automobile  would  Increase 
his  speed  and  hurry  on.  He  might  conclude 
that  there  was  less  danger  to  pass  on  than 
to  stop,  and  If  be  concludes  to  exercise  the 
option  and  control  which  tbe  statute  gives 
him  to  arrest  the  approach  of  the  automobile 
he  should  make  his  meaning  plain  enough 
for  comprehension  by  the  ordinary  chauffeur. 
The  expression  used  in  this  instance,  what- 
ever tbe  driver  of  the  horse  may  have  meant 
by  it,  would  not  be  ordinarily  understood  as 
a  request  to  stop,  and  the  interpretation  plac- 
ed upon  It  by  appellee  that  It  was  a  direc- 
tion to  turn  out  was  not  an  unreasonable 
one.  It  is  the  duty  of  the  operator  of  the 
automobile,  in  approaching  vehicles  drawn 
by  horses,  to  handle  his  machine  carefully, 
using  every  reasonable  precaution  to  avoid 
the  frightening  of  the  horses  which  he  may 
meet,  and  a  liability  will  arise  for  injury 
or  loss  resulting  from  a  neglect  of  this  duty. 
Here,  however,  there  was  no  claim  of  neg- 
ligence, excepting  the  naked  charge  that  ap- 
liellee  did  not  stop  when  the  driver  called, 
"Look  out !"  The  nonobservance  of  the  stat- 
utory duty  to  stop  on  request  is  the  only 
basis  upon  which  a  recovery  is  sought  That 
expression,  as  used,  cannot  be  regarded  as  a 
reque-st  to  stop;  and  hence  the  decision  of 
the  trial  court,  setting  aside  the  general  ver- 
dict and  giving  judgment  for  appellee,  must 
be  affirmed.    All  the  Justices  concurring. 


is>  Kan.  283) 

MADDEN  V.  UNION  PAC.  R.  CO.t 

(S?upreme  Court  of  Kansas.     April  12,  1913.) 
(SyUahm  by  tKe  Court.) 

(lABNlSHMENT   (J   8*)— RiOHT   TO   REMEDY— Rk- 

TUBN  or  Execution  Unsatisfied. 

Under  the  circumsta.ices  stated  in  the  opin- 
ion, it  la  held  that  a  judgment  creditor  should 
have  seized  property  of  his  deI)tor,  which  had 
been  delivered  to  a  railway  company  for  trana- 
lx)rtation  but  which  still  remained  at  the  car- 
rier's warehouse,  by  execution,  although  one 
execution  had  been  issued  and  returned  unsat- 
isfied ;  and  that  it  was  an  abuse  of  the  remedy 
Kiven  by  section  6524  of  the  General  Statutes  of 
1909  (gamiehment  after  the  return  of  execu- 
tion unsatisfied),  for  the  creditor  to  attempt  to 
Impound  the  property  in  the  possession  of  the 
carrier  by  garnishment  proceedings. 

[Bd.  Note. — For  other  cases,  see  Garnishment, 
Cent.  Dig.  i  11 ;    Dec.  Dig.  t  »*J 

Appeal    from    District    Court,    Shawnee 
<^unty. 
Action'  by   John   O.    Madden'  against  tbe 


Union  Padflc  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded  with  directions. 

R.  W.  Blair,  C.  A.  Magaw,  and  B.  W. 
Scandrett,  all  of  Topeka,  for  appellant  3. 
M.  Stark,  of  Topeka,  for  appellee. 

BURCH,  J.  Madden  obtained  a  money 
judgment  In  the  court  of  Topeka  against 
Fred  C.  McMaim  upon  which  an  execution 
was  issued  and  returned  unsatisfied.  Subse- 
quently the  railroad  company  was  garnished 
as  having  personal  property  of  McMann's  in 
its  possession.  Tbe  proceeding  resulted  in 
an  order  upon  the  garnishee  to  deliver  to 
the  marshal  of  the  court  a  piano  and  certain 
other  articles  of  household  furniture.  The 
order  not  having  been  complied  with.  Mad- 
den instituted  suit  against  the  railroad  com- 
pany in  the  dty  court  for  the  amount  of 
his  judgment  and  for  damages  and  costs. 
Judgment  was  rendered  by  the  city  court  In 
favor  of  the  defendant  The  plalntitr  ap- 
pealed to  the  district  court,  which  rendered 
judgment  in  his  favor.  The  defendant  now 
appeals  to  this  court 

The  property  in  controversy  was  delivered 
to  the  defendant  by  the  Topeica  Transfer  & 
Storage  Company  for  shipment  to  Portland, 
Or.  It  was  consigned  to  J.  B.  Lilly,  and  a 
bill  of  lading  was  Issued  accordingly  and  de- 
livered to  the  consignor.  While  the  goods 
were  on  the  defendant's  warehouse  platform 
and  were  being  loaded  into  a  car,  the  gar- 
nishment summons  was  served.  A  tew  hours 
later  tbe  goods  were  dispatched  to  their  des- 
tination. Tbe  garnishment  summons,  or  or- 
der, as  the  statute  terms  it  read  as  follows: 
"The  State  of  Kansas  to  the  Union  Pacific 
Railroad  Co.:  Whereas,  on  the  5th  day  of 
August,  1910,  John  C.  Madden  recovered 
judgment  against  Fred  C.  McMann  in  tbe 
court  of  Topeka,  city  of  Topeka,  in  eald 
county,  for  the  sum  of  one  hundred  twenty- 
seven  and  35/100  dollars;  and  whereas,  exe- 
cution has  been  duly  issued  upon  said  judg- 
ment and  has  been  duly  returned  wholly  un- 
satisfied for  want  of  property  whereon  to 
levy  the  same;  and  whereas;  said  plaintiff 
has  duly  filed  his  affidavit  stating  that  he 
has  good  reason  to  believe  and  does  believe 
that  you,  the  Union  Pacific  Railroad,  within 
the  said  county  of  Shawnee,  have  property 
of  the  said  defendant  Fred  C.  McMann  and 
are  Indebted  to  the  said  defendant  Fred  C. 
McMann:  You  are  hereby  commanded  to  ap- 
pear before  the  court  of  Topeka,  In  said  city, 
on  the  21st  day  of  October,  1910,  at  8  o'clock 
a.  m.,  to  answer  such  questions  as  may  be 
propounded  to  you  by '  the  said  judgment 
creditor,  touching  the  property  of 'said  judg- 
ment debtor  in  your  possession  or  under 
your  control,  and  the  amount  owing  by  you 
to  said  judgment  debtor,  whether  due  or 
not."  On  the  back  of  the  summons  the  fol- 
lowing 'words  appeared,   written  in  pencil: 
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'•Household  goods  Wiled  to  J.  B.  LlUy,  Porf- 
lanO,  Or."  The  memoraudam  was  called  to 
the  attention  of  the  defendant's  agent  by  the 
marshal  of  the  court  when  the  summons  was 
served. 

At  the  trial  It  was  shown  that  McMann 
had  listed  the  property  for  taxation,  had 
niortgni^etl  it,  and  that  it  had  been  stored  in 
his  name  by  the  storage  and  transfer  com- 
pany. While  MoJfaun  claimed  that  the  pi- 
ano belonged  to  his  daughter  and  the  other 
articles  to  his  wife,  the  evidence  was  suffi- 
cient to  warrant  the  jury  in  finding  title  in 
him.  The  memorandum  indorsed  on  the 
summons  was  written  by  the  clerk  of  the 
court  who  Issued  it.  No  evidence  was  offer- 
ed that  the  defendant  had  any  knowledge 
whatever  of  who  in  fact  owned  the  goods 
or  any  notice  that  McMann  owned  them. 
The  goods  were  moved  by  the  transfer  com- 
pany and  delivered  to  the  defendant,  the 
aQdavlt  in  garnishment  was  filed,  and  the 
summons  was  issned  and  served,  all  on  Oc- 
tober 11,  1910,  and  all  by  2  o'clock  of  the 
afternoon  of  that  day.  The  defendant  moved 
for  a  peremptory  Instruction  to  the  Jury  to 
find  In  Its  favor. 

The  proceedings  having  originated  in  the 
court  of  Topeka,  they  are  governed  by  the 
Code  of  Civil  Procedure  before  Justices  of 
tlie  peace.  The  order  of  delivery  made  by 
the  city  court  was  not  a  final  determlaation 
of  the  liability  of  the  garnishee.  When  sued 
for  the  value  of  the  property,  the  garnishee 
had  the  right  to  show  any  state  of  facts 
which  would  defeat  the  plaintiff.  Board  of 
Education  v.  ScovlUe,  13  Kan.  17:  Mull  v. 
Jones,  33  Kan.  112,  6  Pac.  388;  Under  v. 
Murdy,  37  Kan.  152,  14  Pac.  447. 

The  case  of  Cunningham  v.  Ballway  Co., 
60  Kan.  268,  56  Pac.  502,  cited  by  the  plain- 
tiff, Is  not  pertinent.  In  that  case  the  de- 
fendant In  the  principal  action  contested  the 
garnishment  order  on  the  ground  that  the 
money  sought  to  be  reached  was  exempt. 
He  was  defeated  and  did  not  appeal.  After- 
wards, when  the  garnishee  was  sued  for  non- 
compliance with  the  order,  it  attempted 
again  to  invoke  the  defendant's  right  of  ex- 
emption. Under  these  circumstances  the 
court  properly  held  the  matter  to  be  res 
Judicata. 

There  is  no  doubt  that  the  defendant  was 
not  relieved  from  garnishment  merely  be- 
cause It  is  a  common  carrier  and  held  the 
property  for  purposes  of  transportation  only. 

"According  to  the  better  doctrine,  property 
In  the  hands  of  a  common  carrier  in  actual 
transit  cannot  be  reached  by  garnishment 
proceedings  by  summoning  the  common  car- 
rier as  garnishee.  Where,  however,  property 
has  been  delivered  to  a  common  carrier  for 
shipment,  but  it  is  not  in  actual  transit  at 
the  time  of  the  service  of  the  garnishment 
process  upon  the  carrier,  according  to  the 
weight  of  authority,  such  prpperty  Is  liable, 


and  the  carrier  may  be  held  as  garnishee 
or  trostee."    20  Cyc.  p.  1021. 

A  list  of  cases  dealing,  with  the  subject 
may  be  found  in  Ann.  Gas.  1913A,  at  page 
1321. 

In  this  case,  however,  the  remedy  was 
abused.  The  plaintiff  should  have  sent  tfae 
marshal  of  the  court  to  tlie  defendant's  ware- 
Lonsc  with  an  execution  instead  of  a  garnlsh- 
mtnt  summons. 

While  garnishment  proceedings  are  purel.v 
legal  in  the  sense  that  they  are  out  of  the 
course  of  the  common  law  and  must  be  au- 
thorized bv  statute,  in  this  state  the  remedy 
both  in  the  district  and  other  courts  is  In 
many  respects  essentially  equitable. 

"The  general  theory  and  doctrine  of  gar- 
nishment is  that  the  garnishee  Is  to  be  pro- 
tected against  all  unnecessary  vexation,  and 
that  the  garnishee  proceedings  amount  to  no 
more  than  a  substitution  of  the  plaintiff  for 
the  defendant  debtor  In  the  enforcement  of 
any  liability  against  the  garnishee."  Phelps 
V.  A.,  T.  tc  S.  P.  R.  Co.,  28  Kan.  165,  169. 

"Moreover,  proceedings  in  garnishment  are 
not  in  the  ordinary  course  of  the  common 
law.  They  involve  consequences  that  would 
not  otherwise  occur  In  law  or  equity,  and 
often  compel  the  garnishee  to  submit  to  the 
expense  of  a  suit  In  which  he  has  no  Inter- 
est, and  which  hft  might  be  saved  but  for 
the  garnlsliment.  The  proceeding  should  he 
governed  by  equitable  principles,  to  the  end 
that  no  unwarranted  vexation  or  expense  *)e 
Inflicted  upon  the  garnishee."  Brooks  v. 
Fields  et  al.,  25  Okl.  427,  432,  106  Pac.  828. 

"Statutes  of  garnishment  at  best  give  a 
liarsh  and  peculiar  remedy,'  and  ought  not 
to  be  resorted  to  when  the  redress  sought 
may  be  obtained  through  common-law  pro- 
ceedings." Iron  Cliffs  Co.  v.  Lahais,  52 
Mich.  394,  396,  18  N.  W.  121,  122. 

The  statute  under  which  the  plaintiff  pro- 
ceeded Is  framed  according  to  these  prin- 
ciples. 

"When  an  execution  issued  by  a  Justice  of 
the  peace  shall  have  been  returned  unsatis- 
fied, the  Judgment  creditor,  his  agent  or  at- 
torney, may  file  an  affidavit  with  the  Jus- 
tice, setting  forth  that  he  has  good  reason 
to  and  does  believe  that  any  person  or  cor- 
poration (to  be  named),  and  within  the  coun- 
ty, has  property  of  the  defendant,  or  is  In- 
debted to  him,  and  thereupon  the  Justice 
shall  Issue  an  order  to  such  garnishee  to  ap- 
pear before  him  on  a  day  to  be  named  and 
answer  such  questions  as  may  be  propound- 
ed to  him  by  the  judgment  creditor  touch- 
ing the  property  of  the  judgment  debtor  in 
his  possession  or  under  his  control,  and  the 
amount  owing  by  him  to  the  Judgment  debtor, 
whether  due  or  not"  Gen.  Stat  1900,  i 
6524. 

When  the  plaintiff  has  obtained  a  Judg- 
ment upon  which  an  ordinary  execution  may 
issue,  that  remedy  must  be  exhausted  before 
garnishment  may  be  resorted  to.   This  mean& 
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exhausted  In  fact  and  In  good  faith  and  not 
merely  as  a  matter  of  form. 

"An  affidavit  In  garnishment  is  insuffi- 
cient to  support  a  garnishment  proceeding 
where  predicated  upon  a  return  of  execu- 
tion made  by  order  of  the  plaintlCTs  attor- 
ney 'no  property  found  and  no  part  satisfied.' 
An  execution  in  order  to  support  the  pro- 
ceedings should  show  that  the  legal  remedy 
provided  thereby  has  been  exhausted."  Hor- 
rall  V.  Brassle,  158  111.  App.  526,  Syll. 

The  same  general  principle  is  applied  In 
cases  of  garnishment  before  Judgment. 

"Before  the  process  of  garnishment  can 
issue,  an  affidavit  must  be  made  on  behalf  of 
the  plaintiff  which  shall  state,  among  other 
things,  that  the  deponent  'verily  believes 
•  •  •  that  such  defendant  has  not  proper- 
ty liable  to  execution  sufficient  to  satisfy  the 
plaintiff's  demand,'  Rev.  St.  f  2753.  It  be- 
ing a  harsh  remedy,  the  statute  which  gives 
it  will  not  be  extended  by  construction  to 
cases  not  fairly  witlUn  its  words.  It  is  safe 
to  assume  that  it  is  not  the  Intention  of  this 
statute  to  permit  garnishment  where  the 
debtor  has  property  liable  to  execution  suffi- 
cient to  satisfy  the  plaintiff's  demand,  for  It 
has  limited  the  right  to  cases  where  the  de- 
fendant has  not  sufficient  property.  It  is 
not  intended  that  such  a  debtor  shall  be  tied 
up  by  garnishment  so  long  as  he  neither 
does  nor  contemplates  doing  some  act  which 
win  justify  an  attachment  against  his  prop- 
erty, because  the  creditor  cannot  always 
know  the  true  state  of  the  debtor's  property ; 
and  to  make  the  remedy  effective  he  Is  per- 
mitted to  Inaugurate  this  remedy  by  his 
affidavit  that  he  verily  believes  that  his 
debtor  has  not  property  liable  to  execution 
sufficient  to  satisfy  bis  demand.  But  if,  in 
truth,  it  shall  appear  that  the  debtor  has 
property  sufficient  to  satisfy  his  demand,  a 
case  ds  shown  where  this  remedy  is  not  with- 
in the  intention  of  the  law.  This  process  has 
i>een  used  in  a  case  not  intended  by  the 
lawmakers.  Doubtless  some  liberality  must 
be  allowed  In  order  to  give  the  remedy  effi- 
ciency. But  where  the  property  of  the 
debtor  is  abundant  for  the  satisfaction  of  the 
plaintiff's  claim,  there  can  be  no  case  for 
garnishment;  and  where  it  Is  known  to  the 
affiant  that  the  debtor  has  property  subject 
to  execution,  sufficient,  many  times,  to  sat- 
isfy the  plaintiff's  demand,  he  cannot  hon- 
estly make  the  affidavit  To  procure  the 
process  in  such  a  case  Is  an  abuse  of  the 
remedy  given  by  the  statute."  German 
American  Bank  v.  Butler-Mueller  Co.  et.  al., 
87  Wis.  467,  470,  58  N..  W.  746. 

When  the  ordinary  remedy  by  execution 
has  proved  to  be  Ineffectual,  a  garnishee  may 
l)e  summoned  to  appear  and  submit  to  ex- 
amination for  the  purpose  of  obtaining  a  dis- 
closure of  property  which  could  not  be  reach- 
ed directly.  While,  as  the  Wisconsin  court 
said,  some  latitude  must  be  allowed  in  order 
lo  make  the  remedy  efficient,  it  cannot  be  re- 
sorted to  when  there  is  plainly  no  occasion 


for  it  80  far  as  the  creditor  is  concerned,  and 
when  It  results  in  unnecessary  hardship  and 
embarrassment  to  the  garnishee. 

The  defendant  received  the  property  from 
a  stranger  to  the  proceeding  and  innocently 
contracted  to  transiwrt  It  to  Portland,  Or., 
and  there  deliver  it  to  another  stranger. 
This  contract,  besides  giving  the  defendant 
valuable  rights.  Imposed  upon  it  an  obliga- 
tion which  might  prove  very  embarrassing  if 
not  promptly  fulfilled.  The  defendant  was 
justified  in  assuming  that  the  consignee  was 
the  owner  of  the  goods.  The  garnishment 
summons  asserted  nothing  to  the  contrary, 
and  the  memorandum  on  the  summons  as- 
serted nothing  to  the  contrary.  The  utmost 
effect  to  be  given  to  the  memorandum  is  that 
it  identified  the  property  concerning  which 
the  defendant  was  to  answer.  So  far  as  the 
question  of  title  was  concerned,  the  defend- 
ant could  say  nothing  except  that  it  had  no 
property  belonging  to  McMann  since  the 
goods  were  billed  to  Lilly.  If  Issue  were 
taken  on  this  answer,  the  defendant  would 
be  Involved  In  a  vexations  and  expensive  con- 
troversy over  a  matter  in  which  It  had  no 
interest  whatever.  If  the  plaintiff  had  no 
case,  the  defendant  would  have  goods  on  its 
hands  at  the  end  of  the  litigation  which  the 
consignee  might  claim  were  converted  by 
failure  to  deliver.  The  plaintiff  had  no 
right  to  place  the  defendant  in  this  compro- 
mised situation  when  a  simple  execution 
would  have  served  his  purpose  at  once.  If 
the  question  of  McMann's  ownership  were  so 
doubtful  that  the  marshal  would  not  levy 
without  indemnity,  the  plaintiff  should  have 
assumed  responsibility  Instead  of  attempting 
to  cast  it  upon  the  defendant 

"The  statute  does  not  attempt.  If  It  could 
do  so,  to  cut  off  the  rights  of  strangers  to 
the  litigation,  or  to  compel  a  garnishee  at 
his  peril  to  decide  questions  of  fact  on  wldcb 
he  has  no  means  of  knowledge."  Walker  v. 
Detroit,  G.  H.  &  M.  B.  Co.,  49  Mich.  446,  18 
N.  W.  812. 

While  no  witness  tesHfled  that  the  plaintiff 
furnished  the  information  that  went  into  the 
memorandum  Indorsed  on  the  summons,  it  l8 
perfectly  clear  that  the  garnishment  proceed- 
ing was  Instituted  for  the  express  purpose  <rf 
impounding  the  identical  property  in  con- 
troversy which  had  In  fact  been  within 
reach  of  execution  ever  since  the  judgment 
against  McMann  was  rendered. 

"This  whole  proceeding  is  in  the  nature  of 
process  to  obtain  satisfaction  of  a  judgment 
And  the  court  may,  and  it  is  its  duty,  at 
any  stage,  upon  its  appearing  that  the  gar- 
nishee process  was  huprovldeutly  issued,  to 
dismiss  the  proceedhig.  Courts  will  not  per- 
mit their  process  to  be  employed  for  im- 
proper and  unauthorized  puriwses."  Chanute 
et  al.  v.  Martin,  25  111.  63,  63. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rection to  enter  judgment  for  the  defendant. 
All  the  Justices  concurring. 
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GRAY  T.  MISSOURI  PAC  RT.  CO. 

(Supreme  Court  of  Kansas.     April  12,  1913.) 

(SyUaliu  Iv  the  Court.) 
RAII.R0AD8     (S     483*)  — Fires  — ATTOBwrr's 

FEBS— ALtOWANCB>— JURT    TBIAU 

In  an  action  in  which  it  ia  sought  to  re- 
cover attorney's  fees  for  the  prosecution  there- 
of, the  necessary  facta  should  be  pleaded,  and, 
whon  a  jury  trial  is  had,  evidence  should  be 
produced  of  the  fact  and  of  the  value  of  the 
aervicea,  and  the  issues  should  be  determined 
by  the  jury  as  other  issues  in  the  case  are  de- 
termined. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1737-1739 ;  Dec.  Dig.  t  483.*] 

Appeal  from  District  Court,  Rice  Connty. 

Action  by  Frank  M.  Gray  against  the  Mls- 
aonrl  Taclftc  Beliway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Mod- 
ified. 

W.  P.  Waggener  and  J.  M.  Challiss,  both 
of  Atchison,  for  appellant  Foley  &  Hopkins, 
Samuel  Jones,  and  Ben  Jones,  all  of  Lyons, 
for  appellee. 

SMITH,  J.  This  action  was  brought 
against  the  appellant  to  recover  damages  for 
the  burning  of  a  barn  belonging  to  appellee 
and  certain  personal  property  alleged  to 
have  been  contained  therein,  by  the  alleged 
negligence  of  the  aiipellant  in  operating  its 
train.  The  answer  was  a  general  denial  and 
a  defense  upon  the  modernity  and  sufficiency 
of  its  approved  spark-arresting  appliances, 
the  competency  and  skill  of  its  employes  in 
charge  of  Us  engine,  and  the  care  exercised 
by  them  in  handling  the  engine  at  the  time 
In  question. 

The  barn  was  In  Oeneseo,  north  of  the 
switch  tracks  of  appellant  The  evidence 
shows  that  appellant's  train  came  into  the 
station;  that  a  part  of  the  cars  were  de- 
tached from  the  engine,  and  that  three  or 
four  switches  of  cars  were  made  running 
from  the  depot  past  the  barn  and  back;  that 
these  three  or  four  switches  were  made  In 
about  five  minutes'  time  and  the  estimate  of 
the  distance  run  at  each  switch  Justified  the 
finding  that  the  switch  engine  was  moving 
rapidly.  There  was  a  strong  southern  wind 
blowing  at  the  time.  The  bam  was  observed 
to  be  burning  almost  Immediately  after  the 
switches  were  made,  and  no  other  explana- 
tlon  or  accounting  for.  the  fire  Is  suggested, 
except  that  It  was  caused  by  sparks  or  cin- 
ders from  the  engine.  There  was  evidence 
from  several  of  the  railroad  men  that  the 
spark-arresting  apparatus  was  of  the  most 
modem  device,  properly  adjusted,  and  in 
perfect  condition;  also  that  the  engine  under 
these  conditions  would  not  throw  oft  sparks 
or  cinders  If  properly  operated. 

The  appellant  offered  as  a  witness  Its  fire- 
man. Miller,  who  testified,  in  substance,  that 
be  was  familiar  with  the  operation  of  loco- 
motive engines  and  could  ran  one;   that  he 


knew  what  was  necessary  to  be  Aone  in  the 
operation  thereof,  and  was  thoroughly  fa- 
miliar with  that  line  of  business.  This  evi- 
dence was  offered  for  the  purpose  of  qualify- 
ing the  witness  as  an  expert  to  testify  that 
the  engineer  was  competent,  careful,  and 
BkiUfuL  The  objection  was  made  that  the 
evidence  of  the  fireman  did  not  show  that  he 
was  competent  as  an  expert  witness.  The 
objection  was  sustained.  If  erroneous,  the 
ruling  was  not  prejudicial. 

The  following  question  was  submitted  'to 
the  Jury:  "Were  the  persons  in  charge  of  the 
operation  of  said  engine  skillful  and  prudent 
persons  to  discharge  the  duties  they  were  en- 
gaged in?    A  Skillful,  but  not  prudent" 

There  was  evidence  not  only  that  the  bam 
was  burned  by  a  fire  started  about  the  time 
of  the  switching  operations  but  that  the 
grass  was  ignited  In  one  or  more  places  near 
the  track  and  barn.  There  was  abundant 
evidence,  also,  of  other  witnesses  that  the  en- 
gine, did  throw  sparks  and  cinders.  And  as 
the  evidence  of  the  operatives  of  the  rail- 
road was  that  the  engine  could  not  throw 
sparks  or  cinders  if  properly  operated,  the 
Jury,  evidently  believing  that  the  engine 
caused  the  fire,  concluded  and  answered  In 
response  to  a  question  that  the  fire  was 
caused  by  the  imprudent  handling  of  the  en- 
gine; that  it  was  operated  too  fast  in  mak- 
ing the  switches.  We  think  the  evidence  ful- 
ly Justified  the  conclusion  and  also  Justifies 
their  general  verdict  against  the  appellant 
No  objection  is  raised  to  the  amount  of  the 
verdict 

The  petition  alleged  that  It  was  necessary 
for  the  plaintiff  to  employ  counsel  to  conduct 
his  case,  and  that  the  reasonable  value  of 
such  services  was  $500,  for  which  amount 
he  prayed  Judgment  The  general  verdict 
was  for  54,613,  but  no  verdict  was  returned 
in  regard  to  the  attorney's  fees  and  no  evi- 
dence was  produced  to  the  Jury  nor  to  the 
court  at  the  time  it  rendered  Judgment  as 
to  the  value  of  the  attorney's  fees.  Appel- 
lant filed  a  motion  for  Judgment  in  its  favor, 
notwithstanding  the  verdict,  which  motion 
was  overruled.  The  motion  for  a  new  trial 
was  also  overmled,  and  Judgment  was  ren- 
dered for  the  appellee  in  accordance  with 
the  general  verdict 

The  Journal  entry  of  the  proceedings  re- 
cites the  further  action  of  the  court  as  fol- 
lows: «  •  •  •  And  the  court  further  finds 
that  a  reasonable  attorney's  fee  In  this  cause 
Is  the  sum  of  $400.  It  is  therefore  by  the 
court  ordered,  adjudged,  and  decreed  that 
the  plaintiff  have  and  recover  of  and  from 
the  defendant  the  sum  of  |400  as  bis  attor- 
ney's fees  in  this  matter,  to  which  Judgment 
for  attorney's  fees  the  defendant  duly  object- 
ed and  excepted."  In  this  there  was  error. 
The  amount  of  attorney's  fees,  If  any,  to 
which  a  plaintiff  is  entitled  In  such  a  case  is 
a  question  for  the  determination  of  the  Jury 
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to  be  tried  by  the  Jury  as  otber  questions  of 
fact  iu  the  case  are  tried. 

la  Mo.  Pac.  Bly.  Go.  T.  Merrill,  40  Kan. 
404,  409,  19  Pac.  T93,  T93,  It  was  said:  "The 
.ruestlon,  what  was  a  reasonable  attom«y's 
fee,  was  properly  submitted  to  the  Jury. 
It  is  true  the  statute  provides  that  the  court 
shall  allow  a  reasonable  attorney's  fee, 
which  shall  become  a  part  of  the  Judgment. 
The  word  'court,'  however,  was  doubtless 
used  by  the  Legislature  in  the  broader  sense 
as  including  both  Judge  and  Jury  or  Judge 
alone,  according  as  the  court  may  be  consti- 
tuted when  the  trial  occurs.  What  is  a  rea- 
sonable attorney's  fee  is  a  question  of  fact 
which  should  be'  submitted  and  determined 
the  same  as  any  other  fact  arising  in  the 
case."  See,  also,  Ft.  S.  W.  &  W.  Rid.  Co. 
v.  Karracker,  46  Kan.  611,  26  Pac.  1027;  Ft. 
S.,  W.  &  W.  Rly.  Co.  V.  Tubbs,  47  Kan.  630, 
28  Pac.  612. 

"We  have  tensldered  all  of  the  trial  ques- 
tions presented  and  think  there  was  no  sub- 
stantial error  in  the  trial  of  the  case,  and 
the  general  verdict  and  Judgment  based 
thereon  Is  aflBrmed.  The  appellant  duly  ob- 
jected to  the  rendition  of  Judgment  for  at- 
torney's fees,  and  the  court,  in  mistake  of 
the  law,  rendered  Judgment  therefor. 

The  Judgment  Is  modified,  and  the  amount 
therein  adjudged  for  attorney's  fees  is  elim- 
inated. The  case  is  remanded  for  a  new 
trial  upon  the  sole  question  of  attorney's  fees 
to  be  bad  to  the  court  and  a  jury,  unless 
counsel  for  the  parties  shall  agree  upon  a 
different  adjustment  thereof.  All  the  Jus- 
tices concurring. 

(8S  Kaa.  tU) 

FINNUP  V.  BDRNRTDB. 
(Supreme  Court  of  Kansas.     April  12,  1913.) 

(BvUalu*  by  the  Court.) 

PtJBT.io  Lands  (S  135*)— Pasturaqis. 

The  plaintiff  owned  land,  which  was  in- 
closed with  other  land  constitutini;  a  part  of  a 
nattonal  forest  reserve.  The  proper  authori- 
ties  issued  a  permit  to  him  to  graze  a  depilat- 
ed number  of  cattle  upon  the  government  land 
so  inclosed  with  his  own,  which  permit  was  rot 
assif^able.  ^e  defendant  leased  the  plaintiff's 
land  within  the  pasture  for  grazing  purposes 
for  the  season  with  the  understanding  that  he 
was  to  have  the  benefit  ot  the  government  per- 
mit so  granted  to  the  plaintiff.  He  then  ob- 
tained a  permit  to  graze  an  additional  number 
of  cattle  upon  the  same  government  land  and 
made  preparations  to  occapy  and  use  the  pas- 
ture, but  made  no  use  of  it  because  of  the  fail- 
ure ot  his  plan  to  procure  cattle.  The  govern- 
ment regalations  provide  for  forfeiting  permits 
in  case  they  are  sold  or  transferred,  and  also 
for  the  issuance  of  new  permits  where  tlie  orig- 
inal is  abandoned  by  the  permittee  in  favor  of 
another.  The  defendant  was  not  deprived  of 
the  use  of  the  pasture  by  the  government  au- 
thorities but  by  nis  failure  to  obtain  cattle,  and 
is  liable  for  the  stipulated  rent.  A  verdict  for 
that  amount  is  sustained  by  the  evidence. 

(Bd.  'Xote. — For  other  cases,  see  Public 
Lands,  Cent  Dig.  H  o51-3U2;  Dec  Dig.  § 
135.*] 


Appeal  from  District  Court,  Finn^  County. 

Action  by  George  W.  Fiunup  against  John 
H.  Bumside.  Judgment  for  plaiotiff,  ajid  de- 
fendant appeals.     Affirmed. 

Hoskinson  &,  Hosklnson  and  Edgar  Foster, 
all  of  Garden  City,  for  appellant.  Wm.  Eas- 
ton  Hutchison  and  C  E.  Vance,  both  ot 
Garden  City,  for  appellee. 

BENSON,  J.  This  action  was  brought  to 
recover  a  sum  agreed  upon  between  the  par- 
ties for  the  use  of  pasture  land.  The  defense 
is  baaed  upon  the  alleged  invalidity  of  the 
agreement  because  government  lands  situated 
Within  a  national  forest  reserve  are  included 
in  the  limits  of  the  pasture. 

The  plaintiff  is  the  owner  of  8,920  acres  Dt 
land  which  is  fenced  in  with  3,520  acres  in- 
cluded in  the  Kansas  Natural  Forest  Re- 
serve, designated  as  grazing  district  1,  divi- 
sion  6.  In  May,  1909,  a  verbal  agreement 
was  made  between  the  parties  that  the  de- 
fendant should  have  the  use  of  the  pasture 
for  the  ensuing  pasturage  season  for  $S00; 
one  half  to  be  paid  September  1st  and  the 
other  half  November  1st  of  that  year.  The 
plaintiff  had  in  the  preceding  April  obtained 
a  permit  from  the  superintendent  of  the  re- 
serve tor  grazing  270  head  of  cattle  upon 
the  government  lands  in  that  pasture  for  the 
season,  and  it  seems  to  have  been  the  under- 
standing that  the  defendant  should  have  the 
benefit  of  this  permit.  He  afterwards  ap- 
plied for  and  obtained  a  permit  from  the  su- 
perintendent to  graze  10  head  of  cattle  on 
each  section  of  government  land  in  the  pas- 
ture and  was  Informed  by  the  superintendent 
that  this  was  allow^  in  addition  to  the  50 
head  per  section  allowed  to  the  plaintiff, 
bnt  that  the  grazing  privilege  of  the  plaintiff 
was  only  available  for  his  cattle.  The  de- 
fendant proceeded  with  the  preparations  to 
use  the  pasture,  but  because  of  a  failure  to 
receive  cattle  as  intended  he  did  not  do  so. 
When  the  September  payment  was  due,  he 
asked  for  an  extension  of  time,  still  exiiect- 
ing  to  receive  the  cattle  and  nse  the  pasture^ 
He  made  no  nse  of  it  because  of  his  failure 
to  obtain  cattle,  but  never  surrendered  or  In- 
dicated a  purpose  to  surrender  it,  nor  did 
the  government  authorities  interfere  with 
such  use,  otherwise  than  by  giving  the  In- 
formation above  stated. 

The  government  regulations  relating  to 
forest  reserves  provide  that  permits  for  graz- 
ing will  be  granted  only  for  the  benefit  of  the 
owners  of  stock  and  will  be  forfeited  If  sold 
or  transferred.  Permits  are  not  assignable, 
and  abandonment  In  favor  of  another  neces- 
sitates a  new  application.  In  case  of  aban- 
donment and  issuance  of  a  new  permit  the 
original  holder  may  sell  his  Improvements  to 
the  new  permittee.  The  defendant  testified: 
"I  understood  from  Mr.  Flnuup  that  he  had 
a  permit  for  50  to  the  section  that  he  would 
allow  me  to  use  for  this  stock.    Mr.  Fiunup 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am,  Dig.  Key-Mo.  Series  A  Rep'r  Index* 
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told  me  he  bad  a  permit,  for  which  he  paid 
$81,  allowing  him  to  run  50  head  per  section 
on  the  goTemment  land  which  be  would 
transfer  to  me.  Q.  That  was  an  arrange- 
ment rather  than  the  leasing  of  the  land  he 
didn't  own?  A.  Yon  can  call  it  whichever 
yon  please.  Q.  If  you  bad  leased  the  land 
itself  from  Mr.  Finnnp,  then  you  wouldn't 
have  needed  to  see  anybody  else  about  put- 
ting additional  cattle  on  it?  A.  Understand, 
I  only  seen  about  tbe  additional  number  of 
cattle  of  10  per  section.  Tbe  60  to  the  sec- 
tion that  he  had  already  a  permit  on  I  made 
no  application  for  that  he  had  told  me  he 
had  this  i>ermit  of  SO  to  the  section  for  which 
be  had  paid  $81,  that  he  would  allow  me  to 
uae.  Q.  In  both  events  there  was  no  leas- 
ing of  tbe  forestry  land;  it  cannot  be  leased? 
A.  No,  sir.  Q.  There  was  no  attempt  on 
your  part  to  lease  it  or  Mr.  Flnnup  to  lease 
It  to  yon?  A.  Only  a  transfer  of  this  per- 
mit *  *  *  Q.  And  your  failure  to  use  It 
was  not  on  account  of  any  paiticnlar  ruling 
of  tbe  department  or  Mr.  D'Allemand's  state- 
ment to  you?  A.  We  never  got  to  that  point 
Q.  You  still  held  the  pasture?  A.  Yes,  sir. 
Q.  And  you  never  told  Mr.  Finnup  that  you 
didn't  want  It  on  account  of  not  using  ft? 
A.  I  told  Mr.  Finnup  I  wasn't  able  to  use  the 
pasture  during  this  season  and  asked  him 
for  an  extension  of  time  to  use  it  Q.  When 
was  that?  A.  That  was  some  time  in  Sep- 
tember. Q.  After  the  first  payment  was 
due?  A.  Yes,  sir.  Q.  Not  until  that  time? 
A.  No,  sir,  Q.  And  at  that  time  you  hadn't 
sot  your  cattle,  any  cattle,  there  for  it?  A. 
Not  at  aU." 

Tbe  jury  returned  a  specific  finding  that 
tbe  land  leased  was  "all  land  Inside  the  Fin- 
nap  pasture  belonglBg  to  G.  W.  Finnup." 
This  finding.  In  connection  witb  the  undisput- 
ed evidence,  establishes  tbe  fact  that  the 
parties  intended  that  the  privately  owned 
land  In  the  pasture  only  should  be  leased, 
but  with  the  privilege  which  had  been  grant- 
ed to  the  plaintiff  of  grazing  60  bead  of  cat- 
tle per  section  upon  tbe  government  land. 
While  this  privilege  was  not  assignable,  its 
existence  was  recognized  by  the  superintend- 
ent when  the  permit  for  grazing  10  head  to 
the  section  In  addition  was  granted  to  the 
defendant  The  regulations  provided,  as  we 
have  seen,  bow  tbe  defendant  might  have  tbe 
benefit  of  the  first  permit  through  its  aban- 
donment in  favor  of  tbe  defendant  and  the 
Issuance  of  a  new  one  to  him.  Tbe  agree- 
ment of  tbe  parties  must  be  construed  in  the 
light  of  these  regulations  and  the  attendant 
circumstances,  and  it  appears  reasonably  cer- 
tain that  tbe  defendant  might  have  enjoyed 
all  the  benefits  of  bis  contract,  and  would 
have  done  so,  had  be  not  been  disappointed 
In  tbe  arrangements  be  bad  previously  made 
for  a  supply  of  cattle.  If  found  necessary 
be  could  bare  taken  out  a  new  permit  in 
place  of  tbe  one  abandoned  In  his  favor. 


After  tbe  snperlntendent  Informed  him  of 
tbe  rights  of  the  first  permittee,  he  did  not 
complain  that  he  was  deprived  of  the  use  of 
the  pasture  or  any  x>art  of  It,  but,  on  tbe 
contrary,  treated  tbe  agreement  as  in  force 
and  asked  for  an  extension  of  time.  There 
was  no  Interference  by  any  one  to  prevent 
the  defendant  from  enjoying  the  full  bene- 
fit of  his  agreement,  and  he  does  not  seem 
to  have  anticipated  any  Interference.  When 
another  person  endeavored  to  secure  like 
privileges  from  the  plaintiff,  he  was  referred 
to  the  defendant  as  the  holder  of  tbe  lease. 
Both  parties  treated  the  agreement  as  being 
in  force  through  the  season,  and  no  valid 
reason  Is  shown  for  holding  otherwise. 

The  only  alleged  error  argued  in  the  ap- 
pellant's brief  Is  that  tbe  verdict  is  not 
sustained  by  the  evidence.  This  contention 
cannot  be  sustained. 

Tbe  judgment  is  afllrmed.  All  tbe  Jus- 
tices concurring. 

(S9  Kan.  225) 
SMITH  V.  SCHOOL  DIST.  NO.  64  OF 
MARION  COUNTY. 

(Supreme  Court  of  Kansas.     April  12,  1913.) 

(Byllabu*  hy  the  Court.) 

1.  Tendeb    <i    14*)  —  SurnoiENOT  —  Condi- 
tions. 

To  constitute  a  sofficient  tender,  it  must  be 
unconditional.  Where  a  larger  sum  than  tliat 
tendered  is  in  good  faith  claimed  to  be  due,  tbe 
tender  is  ineffectnal  as  such  if  its  acceptance 
involves  the  admission  that  no  more  is  due. 

[Ed.  Note.— For  other  cases,  see  Tender, 
Cent  Dig.  {§  33-38;   Dec.  Dig.  {  14.»] 

2.  Schools  and  School  Districts  ({  144*)— 
Teachebs— Right  to  Cohfknsation. 

A  district  board  ordered  school  closed  a 
month  earlier  than  the  contract  with  tbe  teach- 
er provided  for,  on  the  ground  that  it  was  get- 
ting late,  and  the  older  boys  were  needed  for 
farm  work.  Held,  that  the  teacher  was  enti- 
tled to  recover  his  salary  for  the  full  term. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  fi  308-314;  Dec 
Dig.  {  144.*] 

8.  Schools  and  School  Districts  (|  144*) — 
Teachers— Right  to  Compensation. 

A  teacher  whose  contract  with  the  board 
makes  no  provision  for  deduction  in  compen- 
sation during  times  when  school  is  closed,  and 
who  stands  ready  to  teach,  and  is  prevented 
from  teaching  only  becaase  the  board  orders 
the  school  closed  on  account  of  the  prevalence 
of  a  contagious  disease  in  tbe  community,  is 
entitled  to  recover  tbe  compensation  agreed 
upon. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  §§  308-314;  Dec. 
Dig.  i  144.*] 

Appeal  from  District  Court  Marlon 
County. 

Action  by  Sam  J.  Smith  against  School 
District  No.  64  of  Marlon  County.  From  a 
judgment  for  defendant  plaintiff  appeals. 
Reversed  and  remanded,  with  directions. 

D.  W.  Wheeler,  of  Marlon,  for  appellant 
W.  H.  Carpenter,  of  Marion,  for  api>cllee. 


•Vor  other  cases  see  lams  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  InOazw 


Digitized  by 


Google 


558 


131  PAOIFIO  REPORTEB 


(Kan. 


PORTER,  3.  Tbe  plaintiff,  who  Is  appel- 
lant, was  employed  to  teach  school  at  a 
salary  of  $55  per  month.  The  action  Is  to 
recover  for  two  months'  salary.  A  copy  of 
the  written  contract  between  the  board  and 
the  plaintiff  was  attached  to  the  petition, 
and  It  was  alleged  that  plaintiff  had  been 
able,  ready,  and  willing  at  all  times  to  per- 
form his  part  of  the  contract,  and  had  per- 
formed the  same,  and  that  the  board  had 
failed  to  pay  two  months  of  the  salary 
agreed  upon.  The  answer  set  up  a  general 
denial  and  a  further  defense,  admitting  the 
execution  of  the  written  contract  for  a  seven- 
months  school,  but  alleging  that  the  plain- 
tiff had  failed  to  teach  two  months  of  the 
term.  On  the  trial,  which  was  to  the  court, 
it  was  shown  by  the  plaintiff's  testimony  that 
the  school  opened  September  26,  1910,  and 
continued  until  February  9th,  when  it  was 
closed  by  order  of  the  board  on  account  of 
sickness  among  the  scholars.  It  reopened 
March  14th,  and  continued  until  April  11th, 
at  which  time  over  appellant's  objections  the 
board  ordered  the  term  finally  closed  on  the 
ground  that  it  was  getting  late,  and  that  a 
good  many  of  the  boys  were  needed  for  farm 
work.  It  appeared  that  plaintiff  was  ready 
and  willing  to  complete  the  full  term,  and 
had  been  paid  for  fiv.e  months  only.  In  bis 
testimony  he  admitted,  in  substance,  tliat  the 
board  was  willing  to  pay  him  for  the  sixth 
mouth,  and  the  court  intimated  an  intention 
to  hold  that  he  was  only  entitled  to  pay  for 
one  month,  and  that,  as  he  had  been  tender- 
ed an  order  for  that  month  and  refused  to 
accept  it,  the  costs  should  be  taxed  against 
him.  He  was  then  recalled  for  further  ex- 
amination as  follows:  Direct  examination: 
"Q.  Mr.  Smith,  did  the  school  board  ever 
write  out  and  tender  you  an  order  for  your 
wages,  hand  you,  or  offer  to  hand  you,  an 
order  for  it?  •  •  •  A.  They  never  hand- 
ed me  any;  but,  when  I  handed  the  books  in, 
Mr.  Kennard  had  his  pencil  in  tiis  hand,  and 
acted  as  though  he  would  give  an  order  for 
$55  for  the  sixth  montth  Q.  He  never  actu- 
ally wrote  an  order?  A.  He  did  not 
*  •  *"  Cross-examination:  "Q.  He  took 
his  pencil  and  started  to  write  out  the  order, 
and  you  told  him  not  to  do  it,  and  you  said 
you  wouldn't  accept  It?  A-  No,  sir;  he 
didn't  start  to  write  it  out,  any  more  tlian 
be  had  the  pencil  in  his  hand  and  raised 
from  the  chair.  Q.  Xou  told  him  you 
wouldn't  accept  an  order  for  $55?  A.  I  told 
him  that  wouldn't  pay  it.  Q.  And  tliat  you 
wouldn't  accept  It,  didn't  you?  A.  Yes,  sir; 
I  wouldn't  accept  that  as  complete  pay,  be- 
cause it  wasn't.  By  the  Court:  Judgment 
will  be  for  the  defendant  upon  the  district 
board  depositing  in  the  hands  of  the  clerk 
an  order  for  one  month's  wages  and  the  costs 
adjudged  against  the  plaintiff."  From  the 
Judgment  plaintiff  appeals. 

There  is  a  motion  to  dismiss  the  appeal 
on  tbe  ground  tiiat  the  amount  In  controver- 


sy Is  less  than  flOO.  The  contention  is  tbat 
there  was  a  tender  of  salary  for  tbe  sixth 
month,  a  refusal  to  accept  It,  an  order  for 
the  defendant  to  pay  the  amount  into  court, 
and  that,  therefore,  the  only  controversy  is 
over  the  salary  claimed  to  be  due  for  tbe 
seventh  month.  The  plaintiff,  however,  sned 
for  fllO.  No  judgment  was  rendered  In  bis 
favor.  On  tbe  contrary,  tbe  judgment  was 
for  tbe  defendant  The  amount  involved  In 
tbe  appeal  Is  the  full  sum  sued  for  and 
claimed  to  be  due. 

[1]  If  It  is  conceded  that  the  evidence 
shows  an  offer  to  give  appellant  an  order 
for  one  month's  salary.  It  was  not  a  tender 
which  could  have  the  legal  effect  which  tbe 
court  gave  to  it,  for  the  reason  that  it  was 
conditional  upon  the  appellant  accepting  It 
in  full  payment  of  tbe  amount  due.  All  the 
offer  that  was  made  was  to  give  an  order 
for  one  month's  salary  as  full  payment  A 
conditional  tender  is  not  valid.  Where  it  ap- 
pears that  a  larger  sum  than  tliat  tendered 
Is  claimed  to  be  due,  the  offer  Is  not  effectu- 
al as  a  tender  U  It  be  coapled  with  such 
conditions  that  the  acceptance  of  It  as  ten- 
dered involves  an  admission  on  the  part  of 
tbe  person  accepting  it  that  no  more  Is  due. 
Moore  v.  Norman,  52  Minn.  83,  63  N.  W.  809, 
18  Li  R.  A.  359,  38  Am.  St  Rep.  626,  and 
note  page  529;  38  Oyc.  152,  and  cases  cited 
In  note  152,  153.  The  petition  might  have 
recited  the  facts  more  fully  by  stating  that 
the  board  closed  the  school  and  prevented 
him  from  completing  the  term ;  but  the  aver- 
ment that  he  was  ready,  able,  and  willing  at 
all  times  to  perform  bis  part  and  bad  per- 
formed the  same  conid  in  no  manner  have 
misled  the  board.  Giving  the  petition  tbe 
liberal  construction  to  which  it  Is  entitled. 
In  ihe  absence  of  any  other  attack  except  an 
objection  to  the  admission  of  testimony  re- 
lating to  tbe  action  of  the  board  in  closing 
the  school,  we  think  that  the  variance  be- 
tween the  statements  of  the  petition  and  the 
proof  should  be  deemed  immaterial.  Code 
Civ.  Proc.  f  134  (Gen.  St  1909,  f  5727),  re- 
gnlres  this  except  where  It  appears  that  the 
adverse  party  has  actually  been  misled  to  his 
prejudice. 

[2,  8]  It  must  be  obvious  that  tbe  board 
could  not  avoid  liability  for  payment  of  the 
salary  for  the  full  term  by  arbitrarily  clos- 
ing the  school  a  month  earlier  than  the  con- 
tract provided:  and  tbat,  since  there  was  no 
express  stipulation  for  a  deduction  from  the 
compensation  agreed  upon  by  reason  of  the 
closing  of  the  school  during  the  prevalence 
of  a  contagious  disease  in  the  community, 
the  plaintiff  was  entitled  to  his  salary  for 
that  month.  McKay  v.  Barnett,  21  Utah, 
239,  60  Pac.  1100,  50  I*  R.  A.  371;  School 
Town  of  Carthage  v.  Gray,  10  Ind.  App.  428, 
37  N.  E.  1059;  Libby  v.  Douglas,  175  Mass. 
128,  55  N.  B.  808;  35  Cj'c.  1009:  25  A.  & 
E.  Eiicycl.  of  L.  16.  In  the  opinion  in  the 
case  last  cited  the  court  used  this  language: 
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"The  committee  dosed  the  sehool  becanse  of 
the  prevalence  of  diphtheria  In  the  town. 
The  defendants  contend  that  this  excuses  the 
town  from  paying  the  teacher's  salary  for 
the  time  when  the  school  was  thus  suspend- 
ed. Although  the  prevalence  In  the  town  of 
a  contagious  disease  made  It  prudent  to  sus- 
pend the  school,  that  fact  Is  not  a  reason 
why  the  plaintiff  should  not  have  the  com- 
pensation which  had  been  promised  him.  He 
stood  ready  to  teach,  and  failed  only  be- 
cause the  committee  thought  it  for  the  wel- 
fare of  the  town  that  the  scholars  should  not 
attend."  175  Maes.  128,  55  N.  B.  808.  The 
precise  question  was  before  the  Supreme 
Court  of  Michigan  in  Dewey  y.  Union  School 
District,  etc.,  43  Mich.  480,  6  N.  W.  646,  38 
Am.  Bei).  206,  where  it  was  held  that  the 
situation  brought  about  by  the  prevalence 
of  the  contagious  disease  was  the  misfortune 
of  the  district  and  not  of  the  teacher,  and 
that  the  district  ought  to  bear  it 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  render 
Judgment  for  the  plaintiff  for  the  amount 
prayed  for.    All  the  Justices  concurring. 

(SS  Kan.  182) 

GARDEN   CITY   NAT.   BANK  T. 

SCHULMAN. 

(Supreme  Court  of  Kansas.     April  12,  1913.) 

(SvUaliu  6v  the  Court.) 

1.  PABTNERSHIP  (8  217*)— GUABANTT  ON  NOTB 

— Presumptions. 

In  an  action  upon  a  written  ^aranty  in 
the  name  of  a  trading  partnership  indorsed  on 
the  back  of  the  promissory  note  of  a  third  per- 
son, it  will  be  presumed,  until  proof  to  the  con- 
trary is  produced,  that  the  gimranty  tras  made 
in  the  course  of  the  firm's  business. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  f§  419-425;   Dec.  Dig.  f  217.*] 

2.  Partnership  (|  157*)— Unatjthobized  Act 
OF  Pabtweb— Ratihcation. 

The  subsequent  ratification  by  one  partner 
of  the  unauthorized  act  of  his  copartner  in  guar- 
anteeing in  the  firm  name  payment  of  a  note 
of  a  third  person  is  equivalent  to  antecedent 
authority. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  §§  282-201;    Dec  Dig.  {  157.*] 

Appeal  from  District  Court,  Finney 
County. 

Action  by  the  Qarden  City  National  Banic 
against  S.  Schulman.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

W.  R.  Hopkins  and  R.  J.  Hopkins,  iMth  of 
Garden  City,  and  Abra«a  Schulman,  of  Law- 
rence, for  appellant  Edgar  Foster,  of  La- 
kln,  and  Hosklnson  ft  Hosklnson,  of  Garden 
City,  for  appellee. 

BURGH,  3,  The  action  In  the  district 
court  was  one  for  the  recovery  of  money 
brought  by  the  Garden  City  National  Bank 
against  S.  Schulman.  Judgment  was  render- 
ed for  the  plaintiff,  and  the  defendant  ap- 
peals. 


The  petition  was  flied  on  May  10,  1910, 
and  disclosed  the  following  facts:  The 
plaintiff  is  a  banking  corporation  organized 
under  the  laws  of  the  United  States.  Pre- 
vious to  March  23,  1908,  S.  L.  Leonard  and 
the  defendant  were  partners  engaged  In 
trade,  conducting  a  hardware  and  imple- 
ment business  under  the  firm  name  of  Leon- 
ard &  Schulman.  On  the  date  last  mention- 
ed the  partnership  was  dissolved  by  the  re- 
tirement of  Leonard.  Schulman  continued 
the  business,  assuming  all  the  firm  liabilities. 
On  March  20,  1906,  George  B.  Warner  and 
G.  G.  Baker  executed  to  the  plaintiff  their 
promissory  note  for  $500  due  In  four  months. 
On  the  same  day  the  firm  of  Leonard  & 
Schulman  Indorsed  on  the  note  the  follow- 
ing guaranty:  "For  value  received  we  guar- 
antee payment,  waiving  notice  and  protest 
Leonard  &  Schulman."  In  that  form  the 
note  was  negotiated  and  delivered  to  the 
plaintiff,  who  loaned  Warner  and  Baker  the 
sum  of  $500  thereon.  The  plaintiff  was  the 
owner  and  holder  of  the  note,  and  no  part  of 
it  had  been  paid.  The  defendant  moved  to 
require  the  plaintiff  to  make  the  petition 
more  definite  and  certain  by  stating  whether 
or  not  the  articles  of  partnership  between 
Leonard  &  Schulman  authorized  the  Indorse- 
ment on  the  note;  whether  or  not  the  in- 
dorsement was  authorized  by  the  members 
of  the  firm;  who  signed  the  firm  name  to 
the  guaranty;  and  what  the  consideration 
for  the  guaranty  was.  The  defendant  com- 
plains because  this  motion  was  overruled. 

The  nature  of  the  plaintiff's  cause  of  ac- 
tion was  perfectly  apparent  The  defendant 
was  sued  as  a  member  of  the  firm  of  Leon- 
ard &  Schulman  on  the  written  contract  of 
the  firm  guaranteeing  the  payment  of  the 
Warner  and  Baker  note.  The  defendant 
knew  better  than  the  plaintiff  who  signed 
the  firm  name  to  the  guaranty,  and  whether 
or  not  the  action  of  the  partner  signing  the 
firm  name  was  authorized  by  the  articles  Of 
partnership  or  by  the  defendant 

[1]  It  is  the  law  of  this  state  that,  where 
a  guaranty  In  the  name  of  a  trading  partner- 
ship is  Indorsed  on  the  back  of  the  promis- 
sory note  of  a  third  person.  It  is  presumed, 
in  the  absence  of  proof  to  the  contrary,  that 
the  liidorsement  was  made  in  the  course  of 
the  firm's  business.  Fuller  y.  Scott  8  Kan. 
25.  The  guaranty,  being  in  writing.  Import- 
ed a  consideration.  Prima  fade,  therefore, 
the  petition  disclosed  liability  on  a  binding 
obligation  of  the  firm  of  Leonard  &  Schul- 
man and  of  the  defendant  as  a  member  of 
that  firm,  and  it  devolved  upon  him  to  plead 
and  prove  unauthorized  use  of  the  firm  name, 
and  want  of  sufficient  or  proper  considera- 
tion, if  those  were  his  defenses.  The  peti- 
tion also  contained  an  allegation  that  the  de- 
fendant repeatedly  promised  to  pay  the  War- 
ner and  Baker  note,  and  the  defendant  mov- 
ed to  require  the  plaintiff  to  make  the  charge 
more  definite  and  certain  by  stating  wheth- 
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er  or  not  thef3e  promises  were  oral  or  In 
writing.  The  motion  was  well  founded.  The 
defendant  would  not  be  liable  on  his  own 
independent  promise  to  discharge  Warner 
and  Baker's  indebtedness  unless  the  promise 
were  in  writing,  based  upon  sulilcient  con- 
sideration, and  the  nature  of  his  supposed 
liability  was  not  apparent  from  the  state- 
ment of  the  petition.  This  matter,  however, 
became  of  no  consequence,  because  it  clear- 
ly appears  that  the  defendant  suffered  no 
embarrassment  in  making  bis  defense  and  be- 
cause the  Judgment  against  him  was  finally 
rested  upon  other  grounds. 

A  demurrer  to  the  petition  raised  substan- 
tially the  same  questions  presented  by  the 
motion  to  make  more  definite  and  certain, 
and  consequently  was  properly  overruled. 
The  defense  was  that  the  guaranty  was  giv- 
en by  Leonard,  without  the  consent  or  au- 
thority of  the  defendant,  as  an  accommoda- 
tion to  Warner  and  Baker.  The  jury  found 
specially  that  the  defendant  ratified  the 
guaranty.  It  la  argued  that  the  evidence  was 
insufficient  to  warrant  a  finding  of  ratifica- 
tion. 

Warner  and  Baker  were  partners.  Baker 
died,  and  the  partnership  estate  was  admin- 
istered in  the  probate  court.  The  plaintiff 
presented  a  claim  in  writing  against  the  es- 
tate for  the  amount  of  the  note,  to  which  a 
copy  of  the  Instrument  was  attached,  but  re- 
tained the  note  In  its  possession.  When  call- 
ed upon  to  pay  the  note,  the  defendant  said 
it  was  given  wherein  there  was  an  estate, 
and  that  he  would  like  to  have  the  bank 
wait  until  he  could  get  the  estate  settled 
before  paying.  The  cashier  said  he  thought 
the  note  had  run  long  enough  and  should 
be  settled,  but  the  defendant  finally  showed 
that  he  had  a  trade  on  hand  the  bank  knew 
of,  and  that  he  could  get  the  money  out  of 
the  estate,  and  that  he  would  pay  it  A 
question  arose  concerning  interest  in  another 
matter,  but  the  defendant  said  that  in  this 
matter  he  would  not  ask  for  a  reduction  of 
interest,  but  would  pay  in  full.  He  only 
wanted  time  until  he  could  realize  out  ot 
the  property.  The  defendant  had  several 
conversations  with  the  cashier  of  the  bank 
vrlth  reference  to  the  note,  and  In  one  of 
them  he  said  he  desired  to  take  the  note, 
together  with  another  note  given  by  Warner 
and  Baker  to  Leonard  &  Schulman  and 
held  as  collateral  security  to  the  first  one, 
and  file  them  with  the  probate  court  On 
June  10,  1908,  he  gave  a  receipt  to  the  bank 
for  the  notes,  took  them  away  with  him, 
and  took  them  to  the  probate  court  He  did 
not  return  the  notes  to  the  bank,  and  the 
plaintiff's  cashier  found  the  one  In  suit  on 
file  In  the  probate  court  shortly  before  the 
trial.  The  defendant  filed  a  claim  against 
the  Warner  and  Baker  estate  for  the  note 
held  by  the  l>ank  as  collateral  security,  and 
the  defendant  himself  testified  that  the  firm 


was  finandaTly  Interested  in  the  transaction 
out  of  wtiieh  the  note  in  suit  arose.  While 
the  defendant's  testimony  was  quite  at  vari> 
ance  vrith  that  of  the  cashier  of  the  bank 
in  many  particulars,  the  jury  has  resolved 
the  conflict  in  the  plaintiff's  favor. 

[}]  The  finding  of  ratification  is  abundant- 
ly sustained,  and  It  is  elementary  that  the 
subsequent  ratification  by  one  partner  of  an 
unauthorized  act  of  his  copartner  is  eqnlva* 
lent  to  previous  antborization.  The  Jury 
were  properly  Instructed  on  the  subject  of 
ratification. 

In  view  of  the  foregoing,  a  consideration 
of  other  errors  assigned  would  be  super- 
fluous. 

The  Judgment  of  the  district  court  Is  af> 
firmed.    All  the  Justices  concurring. 

(89  Kan.  S65) 

OASILLA8    T.    AimX)NA    POKTLAXD 

CEMENT   OO. 

(Supreme  Court  of  Kansas.     April  12^  1913.) 

fSyllalut  Iv  M^  Court.) 

Appeal  and  Ebbor  ({  1067*)— Habmless  Eb- 
BOB— Injubt  to  Servant— iNSTBucTioN. 
Although  the  petition  and  evidence  in  a 
personal  injury  case  might  justify  a  recovery 
under  the  common  law,  the  defendant  cannot 
be  prejudiced  by  a  retusal  to  Instruct  upon 
assumed  risk  and  contributory  negligence,  where 
the  jnry  are  told  that  the  plaintiff  can  recover 
only  under  the  factory  act 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4229;  Dec.  Dig.  {  10U7.*] 

Appeal  from  District  Court,  Wilson  County. 

Action  by  Fred  Caslllas  against  the  AI- 
toona  Portland  Cement  Company.  From 
Judgment  for  plaintifr,  defendant  appeals. 
Affirmed. 

Keene  &  Gates,  of  Ft  Scott, -and  E.  D. 
Mikesell,  of  Fredonia,  for  api)ellant  James 
M.  Kennedy  and  J.  T.  Cooper,  both  of  Fre> 
donia,  for  appellee. 

MASON,  J.  The  Altoona  Portland  Cement 
Company  nppeaU  from  /a  Judgment  ren- 
dered against  it  in  favor  of  Fred  Caslllas 
on  account  of  Injuries  received  by  him  wliile 
in  its  employ. 

The  plaintiff  founded  bis  claim  upon  alle- 
gations that  the  defendant  had  violated  the 
"factory  act"  by  falling  to  safeguard  Its 
machinery.  The  defendant  interpreted  the 
petition  as  also  charging  such  negligence  as 
to  render  It  liable  «nder  tlie  common  law, 
and  asked  the  court  to  instruct  that  as  to  this 
feature  of  the  case  the  defenses  of  assumed 
risk  and  contributory  negligence  were  open. 
This  Instruction  was  refused,  and  the  ruling 
la  complained  of.  The  court  had  previously 
overruled  a  motion  to  require  the  plaintiff  to 
elect  whether  lie  would  proceed  under  the 
factory  act  or  the  ^general  law,  stating  the 
ground  of  Ita  decision  to  be  that  the  petltloa 
authorized  a  recovery  only  under  the  former. 
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Inasmuch  as  tbe  case  was  tried  throngbout 
on  the  theory  that  no  recQTery  cotild  be  had 
except  uMer  th^  factory  act,  no  prejudice 
could  hare  resulted  to  the  defendant  from 
the  refusal  to  Instruct  on  any  other  theory, 
even  although  the  petition  and  evidence  might 
have  justified  submlttbig  to  the  jury  the 
question  whether  a  liability  existed  independ- 
ent of  the  statute. 

Complaint  is  made  of  the  admission  as 
evidence  of  the  value  of  medical  services,  of 
bills  rendered  to  the  plaintiff  by  the  physi- 
cians, but  they  were  made  competent  by 
testimony  that  the  charges  were  fair  and  rea- 
sonable. 

It  is  urged  that  the  evidence  of  the  value 
of  the  time  lost  by  the  plaintiff  was  insuffi- 
cient, because  he  testified  that  he  had  been  re- 
ceh-iiig  $2.50,  without  indicating  whether  this 
was  his  dally  or  weekly  wage.  The  circum- 
stances justified  the  jury  in  understanding 
the  former  to  be  meant. 

The  judgment  is  affirmed.  JUl  the  Justices 
concurring. 

WKaa.  ten 

GARTER  T.  CARTBR.  t 
<iSopreme  Conrt  of  Kanna.     April  12,  191S.) 

(Byllabtu  In  the  Court) 

L  DivoECE  (f  326*)— Foreign  Divobceb— Re- 
peal OF  Statute. 

Chapter  184,  Iiaw«  of  1907,  entitled  "An 
set  in  relation  to  foreign  judgments  of  divorce 
and  defining  the  faith  and  credit  to  be  given 
them,"  was  never  a  part  of  the  Code  of  Proce- 
dure and  was  not  repealed  by  the  revision  of 
the  Code  in  1908.  < 

[Ed.  Note. — For  other  caaea,  see  Divorce,  Cent 
Dig.  a  4CJ7-830,  840;   DecTDig.  S  320.*] 

2.  FoaEiaN  DivoBCE. 

McCormick  v.  McCormick,  82  Kan.  31,  107 
Pac.  540,  and  Miller,  as  Guardian,  v.  Miller 
et  al.,  13U  Pac.  081,  fc^owed,  and  held,  that  the 
demnrier  to  the  reply  was  rightly  sustained. 

Appeal  from  District  Court,  Sliawnee 
County. 

Action  by  Arte  Carter  against  Benjamin 
Carter.  From  a  judgment  sustaining  a  de- 
murrer to  the  reply,  plaintiff  appeals.  Af- 
flrmed. 

W.  I.  Jamison  and  W.  H.  Cowles,  both  of 
Topeka,  and  C.  H.  Kirshner,  of  Kansas  City, 
Mo.,  for  appellant  Osmond  &  Cole,  of  Qreat 
Bend,  for  appellee^ 

PORTER,  J.  On  January  1,  1911,  plain- 
tiff, who  is  the  appellant,  brought  this  action 
for  divorce  and  alimony.  The  defendant 
(appellee)  answered  setting  up  a  decree  of 
divorce  rendered  in  his  favor  June  16,  1900, 
by  the  drcnlt  court  of  Jackson  county,  Mo., 
alleging  that  court  to  be  one  of  general  ju- 
.risdlctlon  and  that  it  had  jurisdiction  of  the 
subject-matter  and  of  the  parties.  The  an- 
swer further  alleged  that  after  the  rendition 
of  the  judgment  the  appellant  made  appli- 
cation to  that  court  to  vacate  the  same  and 


that  after  a  full  hearing  her  ajrplication  was 
denied.  The  reply  admitted  the  rendition  of 
the  Missouri  judgment  and  that  the  court 
there  was  a  court  «f  general  jurisdiction,  but 
sought  to  avoid  the  effect  of  the  judgment  on 
the  ground  that  it  was  obtained  by  fraud  in 
that  the  appellee  In  his  petition  had  alleged 
that  he  was  and  lud  been  .a  resident  of  the 
state  of  Missouri  for  more  than  one  year 
next  preceding  the  filing  of  his  petition, 
when  in  fact  he  was  all  of  that  time  a  resi- 
dent of  Kansas.  It  further  alleged  that  the 
judgment  was  obtained  upon  the  false  and 
perjured  testimony  of  appellee,  that  her  ap- 
plication to  set  it  aside  had  not  been  decided 
on  tlie  merits  but  upon  technical  grounds, 
and  that  the  question  of  fraud  in  obtaining 
the  judgment  had  not  been  inquired  into. 
The  reply  further  alleged  that  in  any  event 
the  Missouri  decree,  whether  valid  or  not, 
could  only  affect  the  marital  status  of  the 
parties  and  could  not  conclude  appellant  as 
to  her  rights  in  property  acqyired  by  her 
former  husband.  To  this  reply  the  court 
sustained  a  demurrer  which  Is  the  ruling 
complained  of  as  error. 

[1]  The  first  contention  is  that  chapter 
184,  Session  Laws  of  1907,  was  repealed  by 
the  revision  of  the  Code  of  Civil  Procedure 
in  1909.  The  title  of  the  act  Is  "An  act  in 
relation  to'  foreign  judgments  of  divorce  and 
defining  the  faith  and  credit  to  be  given 
them."  The  act  provides  that  a  decree  of 
divorce  rendered  in  another  state  upon  ser- 
vice by  publication  in  conformity  with  the 
law  there  shall  be  given  full  faith  and  credit 
here,  and  shall  have  the  same  force  with  re- 
gard to  residents  of  this  state  and  shall 
affect  the  status  of  all  pei-sons  and  be  treat- 
ed and  considered  the  same  as  a  judgment 
rendered  in  this  state.  The  act  was  not  a 
part  of  the  former  Code  of  Civil  Procedure, 
and  therefore  was  not  repealed  by  the  revi- 
sion. 

[2]  The  claim  of  appellant  that  the  Mis- 
souri decree  is  void  and  subject  to  collateral 
attack  is  fully  met  and  answered  in  the  opin- 
ion in  the  case  of  McCormick  v.  McCor- 
mick, 82  Kan.  31,  107  Pac.  540,  and  by  the 
case  of  Miller,  an  Guardian,  v.  Miller  et 
aL,  130  Paa  681.  The  McCormick  Case  Uke- 
wise  answers  the  contention  of  appellant 
that  her  property  rights  were  not  affected 
by  the  Missouri  decree.  The  decree  there 
dissolved  the  marriage  relation  and  changed 
the  status  of  the  appellant,  so  that,  being 
no  longer  the  wife  of  the  appellee,  she  has 
no  rights  In  his  property.  Every  point  sug- 
gested In  the  argument  and  in  the  briefs  has 
been  covered  so  fully  by  the  opinions  in  the 
cases  cited  that  further  comment  is  un- 
necessary. 

Upon  the  authority  of  those  cases  the 
judgm^it  sustaining  the  demnrror  to  the 
reply  must  be  affirmed.  All  the  Justices 
concurring. 


•For  otBer  cn^e-    -?« 
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(88  Kan.  SM) 

MASON    V.    BANDERS    (WORKMAN,    Gar- 
nishee, and  BROOKS,  Intervener),  t 

(Supreme  Court  of  Kansas.     April  12,  1913.) 
(Synabus  J>p  the  Court.) 

GABNISniTENT     (J     61*)— PBOPEBTY     SUBJECT— 

iSALES. 

Upon  a  sale  of  personal  property  the  pnr- 
chaser  agreed  with  the  vendor  to  pay  the  con- 
sideration to  a  third  party  who  claimed  a  lien 
upon  it  under  a  chattel  mortgage.  After  the 
property  was  delivered  the  purchaser  was  gir- 
nished  by  another  creditor  of  the  vendor.  The 
mortgage  was  not  in  fact  a  lien  upon  the  prop- 
erty ;  but,  the  mortgagee  and  mortgagor  having 
treated  it  as  a  lien  and  by  mutual  agreement 
provided  that  the  proceeds  should  be  applied 
upon  the  mortgage  debt,  they  will  be  so  applied. 
[EM.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  S§  74,  97-101 ;   Dec.  Kg.  §  51.»] 

E}rror  from  District  Court,  Lyon  County. 

Action  by  M.  M.  Mason  against  Riley 
Sanders,  J.  G.  Workman,  garnishee,  and  W. 
H.  Brooks,  intervener.  From  the  Judgment 
plaintiff  brings  error.    Afflrnied. 

Kellogg  &  Frith,  of  Emporia,  and  W.  S. 
Kretsliiger,  of  DROondldo,  Oil.,  for  plaintiff 
in  error.  Hugglns,  Ganse  &  Riddle  and 
Hamer  &  Harris,  all  of  Emporia,  for  defend- 
ant in  error. 

BENSON,  J.  The  controversy  Jn  this  ac- 
tion is  over  a  fund  i)aid  into  court  by  the 
garnishee.  The  action  was  for  the  recovery 
of  money  from  the  defendant  Sanders, 
against  whom  Judgment  was  rendered  by 
consent.  The  garnishee  was  Indebted  for 
hogs  sold  to  him  by  the  defendant.  The  In- 
tervener, Brooks,  claimed  the  money  due 
upon  this  sale.  Tie  held  a  mortgage  cover- 
ing $5  hogs  and  their  increase.  Learning 
that  the  defendant  had  sold  hogs  to  Work- 
man, Brooks  !notifled  Workman  that  he 
claimed  the  proceeds  under  his  mortgage. 
At  that  time  but  one  load  of  hogs  had  been 
delivered.  Sanders  then  agreed  with  Brooks 
that  the  remainder  of  the  hogs  should  be  de- 
livered to  Workman,  and  that  the  proceeds 
should  be  paid  over  to  Brooks.  Workman 
consented  to  this  arrangement  and  promised 
to  make  the  payment  to  Brooks  upon  an 
order  from  Sanders.  Thereupon  further  de- 
liveries were  made  until  the  lot  of  36  so 
sold  were  received.  Tickets  showing  weights 
were  given  to  Sanders,  who  delivered  them 
to  Brooks.  Two  days  after  the  last  load 
had  been  delivered  Workman  received  a 
written  order  from  Sanders  to  pay  the  pro- 
ceeds to  Brooks,  but  he  had  on  the  preceding 
day  been  served  with  the  garnishment  no- 
tice in  this  actiMi.  Thereupon  he  filed  an 
answer  stating  that  he  had  purchasetl  hogs 
of  Sanders,  the  amount  due,  the  claim  of 
Brooks  to  the  fund,  and  his  agreement  to 
pay  it 

It  Is  admitted  that  the  mortage  was  not 
a  valid  lien  on  the  hogs  sold  to  the  garnishee 
for  the  reason  that  its  date  was  too  remote 


to  make  their  existence  possible  at  that  time. 
Nevertheless  the  mortgagee  claimed  the  prop- 
erty under  that  instrument,  the  mortgagor 
yielded  to  that  dalm,  and  agreed  that  the 
proceeds  should  be  applied  upon  the  mort- 
gage debt  The  hogs  were  delivered  upon 
the  agreement  that  such  application  should 
be  made  to  which  the  purchaser  consented. 
The  transaction  was  completed  before  this 
action  was  t)egun,  except  the  written  order 
for  the  money  which  was  delivered  two  days 
afterwards. 

WhUe  a  mortgage  lien  did  not  attach  to 
the  property  in  question,  the  parties  consent- 
ed that  It  should  attach  to  the  proceeds  of 
the  sale ;  that  is,  they  agreed  that  the  hogs 
should  be  delivered  to  Workman,  who  should 
pay  the  consideration  upon  the  debt  owing 
by  Sanders  to  Brooks  which  the  mortgage 
purported  to  secure.  Upon  receipt  of  tlie 
hogs  the  purchaser  became  indebted  for  the 
amount,  not  to  Sanders,  but  to  Brooks  to 
whom  he  had  promised  to  make  the  payment. 
The  written  order  was  useful  as  a  voucher, 
but  if  Sanders  bad  refused  to  give  it,  the 
right  of  the  creditor  to  receive  the  money 
would  not  have  been  affected.  In  a  similar 
transaction  this  court  held:  "When  the  pur- 
chasers of  land  agree  as  a  condition  prece- 
dent to  such  purchase,  and  as  a  part  of  the 
consideration  thereof,  that  they  will  pay  a 
debt  of  their  grantor,  such  agreement  makes 
them  the  debtors  of  the  party  holding  such 
claim,  and  not  the  agent  merely  of  their 
grantor  for  its  payment"  Rtckman  ▼.  Mil- 
ler, 39  Kan.  362,  18  Pac.  304. 

It  Is  true  that  in  the  first  instance  the 
agreement  to  sell  the  hogs  did  not  include 
an  agreement  to  pay  the  consideration  to 
Brooks,  but  after  the  first  load  had  been  de- 
livered, upon  the  assertion  of  the  claim  of 
the  mortgagee,  Sanders  agreed  that  the  pro- 
ceeds should  be  applied  upon  the  mortgage 
debt  to  which  the  purchaser  assented.  As 
no  right  of  the  plaintiff  had  then  attached, 
no  reason  is  perceived  why  this  agreement 
should  not  be  enforced.  It  was  an  applica- 
tion of  the  property  to  pay  the  debt.  Neither 
the  circumstance  that  the  mortgage  was  not 
a  valid  lien  nor  the  fact  that  tbe  written 
order  was  not  delivered  until  after  the 
garnishment  can  defeat  this  arrangement 

It  was  held  in  Center  v.  McQuesten,  18 
Kan.  476,  that  an  agent  after  garnishment  is 
not  liable  to  the  person  to  whom  he  is  di- 
rected by  bis  principal  to  pay  money.  After 
another  trial  that  ease  was  again  reviewed 
(Center  v.  McQuesten,  24  Kan.  480),  and  up- 
on consideration  of  the  additional  facts  that 
the  party  to  whom  the  promise  of  payment 
had  been  made  was  a  creditor  of  the  yendor 
holding  a  chattel  mortgage  claimed  as  a  lien 
uiwn  the  property.  It  was  held  that  the  pur- 
chaser became  the  principal  debtor  and  that 
the  fund  was  not  subject  to  garnishment  al- 
though the  mortgage  when  considered  alone 
was  void.    This  last  decision  in  tbe  Center 
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Oaae,  rather  than  the  first  one,  Is  deemed 
applicable  to  this  controversy. 

The  Judgment  Is  affirmed.  All  tbe  Jus- 
tices concurring. 

(89  Kan.  338) 

SMBTHEBS  t.  LINDSAY  et  at  t 
(Supreme  Court  of  Kansas.     April  12,  1913.) 

(8vlloiu$  by  the  Court.) 

Appeal  and  F^rror  (8  lOlO*)— Tkwdeb  (|  4*>— 

Frauds,  Statuts  of  (|  120*). 

The  niles  that  a  finding  or  determination 
by  the  trial  court  supported  by  competent  evi- 
dence must  stand,  that  a  tender  is  unnecessary 
when  its  futility  is  shown,  and  that  part  per- 
formance and  possession  take  an  oral  contract 
for  the  sale  of  real  estate  out  of  tbe  operation  of 
the  statute  of  frauds  followed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  jig  3079-3082,  4024;  Dec. 
Dig.  i  1010  ;•  Tender,  Cent,  Dig.  §  5;  Dec 
Dig.  I  4  ;•  I-'rands,  Statute  of,  Cent.  Die.  $S  287- 
2trl,  303,  30t!-308,  311,  314,  318-320,  322,  325, 
32e ;   Dec  Dig.  i  12»,*] 

Appeal  from  District  Court,  Greenwood 
County. 

Action  by  Alonzo  Smetbers  against  It,  M. 
Lindsay  and  another.  From  Judgment  for 
plalntiir,   defendants  appeal.     Affirmed. 

O.  C.  Zwlcker,  of  Eureka,  for  appellants. 
Howard  J.  Hodgsoo,  of  Bureka,  for  appellee. 

WEST,  J.  Defendant  W.  S.  Lindsay  own- 
ed 120  acres  of  land  adjoining  a  large  pasture 
owned  by  the  plaintiff,  and  made  an  oral 
agreement  with  him  to  sell  the  tract  at  $20. 
an  acre,  reoelrlng  a  payment  of  $50  on  the 
purchase  price,  the  remainder  to  be  paid  and 
a  deed  given  on  or  before  the  10th  of  March. 
Tbe  plaintiff  took  possession  of  tbe  land, 
and  moved  a  division  fence  and  repaired  the 
fence  along  the  boundary.  On  March  Ist  the 
time  of  payment  was  extended  to  May  Ist  at 
the  request  of  the  plaintiff.  Up  to  this  point 
the  parties  substantially  agree.  Defendant 
contends:  That  about  March  1st  Smetbers 
said  he  could  not  raise  the  money;  but,  if 
Lindsay  and  wife  would  sign  a  contract,  he 
woald  pay  the  1st  of  May,  and  that  Lindsay 
replied:  "Well,  I  told  him  we  were  ready  to 
make  the  deed  whenever  he  furnished  tbe 
money."  .  That  later  Smetbers  agreed  to  pay 
6  per  cent  from  tbe  Ist  of  March,  and  was 
to  pay  tbe  taxes.  That  he  met  falm  in  No- 
vember, when  Smetbers  offered  to  pay  $70, 
and  said  this  would  make  $120  for  the  pas- 
ture, and  they  would  call  tbe  deal  off.  That 
the  remainder  of  the  purchase  price  was  nev- 
er tendered.  Lindsay  also  testlQed  that  "we 
were  always  ready"  to  make  a  deed  If  Smetb- 
ers paid  the  $2,350  and  6  per  cent.  Interest 
Smetbers'  version  of  the  affair  was  that, 
when  he  called  for  a  written  contract,  Lind- 
say said  he  did  not  need  any  contract,  but 
when  ready  to  pay  the  money  the  deed  would 
be  made.  That  at  the  November  talk  he  com- 
plained that  Mrs.  Lindsay  would  not  sign  the 


deed,  but  that,  when  aho'got  In  a  humor  to 
do  so,  the  deed  woulti  oe  made.  The  trial 
court  believed  tbe  plalntilTs  story,  which  was 
corroborated  by  Mr.  Sumner,  wbo  testified 
that  Mrs.  Lindsay  stated  In  his  presence  that 
they  got  ready  to  sign  the  deed  and  started 
In  a  buggy  with  her  son  and  was  passed  by 
her  husband,  who  when  she  arrived,  instead 
of  having  a  deed  ready,  had  "hired  a  lawyer 
to  fight  the  case."  Mrs.  Sumner  testified  that 
Mrs.  Lindsay  told  her  frequently  that  she 
was  ready  to  sign  tbe  deed  any  time  that  her 
sbare  of  the  money  was  provided.  Tbe  court 
found  that  the  plaintiff  had  tendered  the 
money  into  court  and  was  entitled  to  a  deed. 

We  think  the  evidence  and  the  circum- 
stances and  conduct  shown  thereby  Justify 
the  conclusion  reached.  The  plaintiff  testi- 
fied that  In  November  he  told  the  defendant 
W.  S.  Lindsay  that  he  had  the  money  and 
wanted  to  pay  for  the  land,  "and  he  says, 
'No  use  of  tendering  me  any  money,'  and  be 
says,  'I  cannot  make  a  deed,  and  I  will  not 
make  the  deed.'  "  This  avoided,  the  necessity 
of  a  formal  tender,  and  the  offer  to  pay  tbe 
money  Into  court  was  all  that  he  was,  re- 
quired to  do.  It  Is  argued  that  the  petition 
was  demurrable  because  the  contract  was  not 
In  writing.  But  it  alleged  part  performance, 
possession,  and  tender.  After  the  demurrer 
was  overruled,  tbe  defendants  answered,  ad- 
mitting the  oral  contract  to  sell,  the  payment 
of  $50,  the  taking  of  possession  (without  the 
knowledge  or  consent  of  the  defendants),  and 
further  alleged  an  abandonment  in  November 
of  the  contract  and  of  the  land  by  tbe  plaln- 
tlff.  An  attempt  was  made  to  claim  lack  of 
knowledge  of  the  contract  on  the  part  of 
the  defendant's  wife,  but  this  was  not  sus- 
tained by  the  evidence.  Failure  of  tender  is 
argued,  but  a  tender  is  not  necessary  whon 
It  would  be  futile.  Sherwln  v.  Baxter,  86 
Kaa  730,  121  Pac.  1128,  and  cases  dted. 

Mr.  Lindsay  in  bis  answers  to  tbe  follow- 
ing questions  disclosed,  we  think,  tbe  cause 
of  bis  reluctance  to  make  the  deed:  "Q.  At 
the  time  that  you  were  selling  this  land  to 
Mr.  Smetbers  at  $20  per  acre,  that  was  a 
fair  value  of  the  land!  A.  It  might  have 
been  then,  but  it  Is  not  now.  Q.  You  do  not 
think  it  is  now?  A.  No,  sir.  Q.  What  do 
you  think  tbe  land  is  worth  now?  A.  I  think 
$25  an  acre." 

Finding  no  error  In  the  record,  the  Judg- 
ment is  affirmed.  All  the  Justices  concur- 
ring. 


<89  Kan.  MS) 
CHICAGO  LUMBER  CO.  ▼.  DOUGLAS  et  al. 
(Supreme  Court  of  Kansas.     April  12,  1U13.) 

(SyXtabiu  ly  tho  Court.) 

1.  Mechanics'  Liens  (§  47*)— Lienable  Ma- 
terial. 

Lumber  furnished  for  and  osed  in  the  mak- 
ing of  forms  for  a  concrete  structure  as  provided 
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in  the  contract  and  Specifications  for  its  erec- 
tion, and  which  is  largely  consumed^  and  ren- 
dered valueless  by  such  use,  is  material  within 
the  meaning  of  the  Mechanic's  Lien  Law  (Code 
(,'iv.  Fpoc.  H  (}49-0t)2  [Gen.  St  1909,  $f  (5244- 
<i2571)  and  of  the  provisioD  of  a  bond  given  by  a 
surety  comiiany  in  the  form  provided  for  in 
section  (MK)  ("ode  Civ.  Proc.  (Gten.  St.  1909,  S 
6255),  the  obligation  of  which  is  that  the  con- 
tractor will  "pay  all  indebtedness  incurred,  for 
labor  and  material  furnished  and  used  in  and 
about  snid  contract  work,  or  which  might  become 
the  basis  of  a  lien." 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  S  50 ;   Dbc.  Dig.  i  47.*] 

2.  Mechanics'  Liens  (S  227*)— Bond  to  Bk- 

LEASE — Defense. 

The  surety  company  cannot  escape  liability 
upon  the  bond  for  material  furnished  to  and 
used  by  the  contractor  in  the  building  on  the 
ground  that  money  received  from  the  owner  and 
Itaid  to  the  materialman  was  applied  by  the 
latter  in  discharge  of  an  earlier  indebtedness  of 
the  contractor  for  material  used  on  other  build- 
ings ;  no  direction  having  been  given  by  the 
contractor  as  to  the  application  of  the  payment 
Ht  the  time  it  was  made. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  f  410;   Dec.  Dig.  S  227.* J 

;{.  Principal  and  SuretV  (§  59*)  —  Subett 
Companies— Liability. 

'I'he  law  does  not  have  the  same  solicitude 
for  corporations  organized  for  the  purpose  of 
giving  indemnity  bonds,  aud  which  make  surety- 
ship a  business  for  profit,  that  it  has  for  vol- 
untary sureties.  Such  corporations  are  essen- 
tially insnrers,  and  in  determining  ttieir  rights 
and  liabilities  the  rales  peculiar  to  suretyship 
do  not  apply. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  Sf  103,  103% ;  Dec.  Dig.  { 
f»9.*] 

Appeal  from  District  Ooort,  Shawnee 
CJounty. 

Action  by  tbe  (Ilhlcago  Lumber  Company 
against  H.  S.  Douglas,  the  Federal  Union 
.Surety  Compojiy,  and  others.  From  a  Judg- 
ment for  plaintiff,  the  surety  company  ap- 
peals.    Affirmed. 

Ferry,  Doran  &  Dean,  of  Topeka,  for  ap- 
pellant   C.  J.  Evans,  of  Topeka,  for  appellee. 


JOHNSTON,  C.  J.  This  appeal  involves 
the  liability  of  the  appellant,  the  Federal 
Union  Surety  Company,  which  gnaranteed 
the  faithful  iierformance  of  a  contract  of 
I>ougla.t  &  Evans  with  the  state  of  Kansas 
to  furnish  the  material  and  erect  the  founda- 
tions of  the  Memorial  building,  and  also  that 
it  would  pay  all  indebtedness  for  labor  and 
material  furnished  and  used  in  and  about 
the  work.  Douglas  &  Evans  were  general 
contractors,  and  were,  at  the  time,  engaged 
in  building  structures  other  than  the  Me- 
morial building.  They  purchased  a  large 
quantity  of  lumber  from  appellee,  the  Chica- 
go Lumber  Company,  which  was  used  to 
make  forms  for  the  concrete  foundations  of 
the  Memorial  building,  and  they  had  previ- 
ously purchased  lumber  from  appellee  for 
other  buildings  for  which  payment  had  not 


been  made.  On  May  10,  1910^  a  payment  of 
$4,000  was  made  by  tbe  state  to  tbe  con- 
tractors, and  on  tbe  following  day  tbey  paid 
$2,000  of  tbe  amount  received  from  tbe 
state  to  appellee  which  appellee  applied  on 
the  oldest  bills  held  against  the  contractors, 
and  which  were  for  materials  used  on  otber 
buildings.  Of  the  lumber  furnished  for  the 
concrete  forms  tbe'  court  held  the  surety 
company  liable  for  $1,322.98,  being  tbe  cost 
of  the  same  less  $88,  the  value  of  the  lumber 
which  was  fit  for  use  again  after  it  was  re- 
moved from  the  building. 

[1]  It  Is  first  contended  that  the  surety 
company  is  not  liable  for  tbe  lumber  used 
in  the  concrete  forms,  for  the  reason  that  it 
did  not  become  a  permanent  part  of  the 
foundations  or  otber  portion  of  tbe  building. 
By  its  bond  the  company  guaranteed  that 
the  contractors  would  faithfully  perform  the 
contract  in  all  particulars,  and  "pay  all 
indebtedness  incurred  for  labor  and  material 
furnished  and  used  In  and  about  said  con- 
tract work,"  and  there  is  an  added  clause, 
"or  which  might  become  the  basis  of  a  lien." 
The  form  of  the  contract  was  evidently  the 
one  ordinarily  used,  where  the  owner  Is  a 
private  person  against  whose  property  a 
lien  might  be  obtained.  If  tbe  lumber  placed 
in  tbe  concrete  forms  can  be  said  to  have 
been  used  in  and  about  tbe  contract  work, 
the  surety  company  is  liable  for  it  Although 
no  mechanic's  lien  can  be  crated  where  the 
state  is  tile  owner,  connsel  for  both  parties 
argue  the  case  on  tbe  theory  that  tbe  rule 
of  liability  of  tbe  surety  company  under  its 
bond  is  the  same  as  it  would  have  been  if  the 
owner  of  tbe  building  was  not  the  state,  and 
the  property  Improved  was  subject  to  a  Hen. 
Assuming  that  to  be  the  rule,  we  have  tbe 
question  whether  a  person  who  furnishes  the 
material  for  tbe  forms  into  which  tbe  con- 
crete for  tbe  walls  of  the  balldtng  were 
poured  Is  entitled  to  a  lien.  On  one  side 
It  Is  contended  that  It  is  essential  to  the  ex- 
istence of  a  lien  that  the  material  shall 
have  entered  into  and  become  a  part  of  the 
permanent  structure.  On  tbe  other  side,  it 
is  Insisted  that  it  is  not  necessary  that  the 
material  shall  be  incorporated  into  tbe  build- 
ing If  it  is  material  provided  for  In  the  con- 
tract, and  is  used  and  consumed  in  whole  or 
in  part  in  tbe  erection  or  repair  of  the 
building. 

Tbe  statute  gives  a  lien  to  any  person  who 
shall  "furnish  material  for  tbe  erection,  al- 
teration or  repair  of  any  building.  Improve- 
ment or  structure,"  on  the  land  of  the  owner 
with  whom  a  contract  Is  made.  Code  Civ. 
Proc.  i  ($49  (Gen.  St  1909,  6244).  There  is 
a  division  of  Judicial  opinion  as  to  whether 
a  lieu  is  given  unless  tbe  material  actually 
enters  into  and  becomes  a  part  of  the  com- 
pleted structure,  and  this  arises,  to  some 
extent,  from  the  language  of  the  different 
statutes    providing    for    liens.      In    IliU    v. 
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Bowers,  46  Kan.  602,  26  Pac.  13,  it  is  Bald 
that  no  lien  can  be  allowed  for  material 
purchased  for  a  building  or  structure  on  ttte 
land  of  the  owner,  unless  it  in  fact  goes  into 
the  building.  This  was  said  in  a  case  where 
the  material  was  not  used  in  any  way  in  or 
about  the  structure.  It  was  purchased  for  the 
building  of  a  fence  on  the  owner's  land,  and 
was  taken  and  left  for  a  time  on  the  high- 
way in  front  of  the  land,  but  was  afterwards 
seized  and  sold  by  the  sheriff  on  execution. 
That  rule  was  followed  in  MtGarry  t.  Aver- 
iU,  50  Kan.  362,  31  Pac.  10S2,  34  Am.  St 
Rep.  120,  where  it  was  held  to  be  error  to 
refuse  an  offer  of  proof  that  the  material 
purchased  to  improve  a  lot  was  never  used 
in  the  construction  of  the  building  upon  the 
lot,  but  was  taken  away  and  used  elsewhere. 
The  question  involved  in  these  cases  was 
whether  a  Men  could  be  bad  for  material 
purchased  for  use  in  the  erection  of  a  build- 
ing or  other  structure,  but  which,  in  fact, 
was  never  used  for  that  purpose.  It  not  only 
did  not  enter  Into  or  become  a  part  of  the 
completed  structure,  but  was  not  even  used 
to  promote  the  erection,  alteration,  or  repair 
of  the  same,  and  involved  a  V6ry  different 
question  than  Is  presented  in  the  case  under 
consideration.  Here  the  material  was  used 
in  the  erection  of  the  building,  and  tt  became 
temporarily  a  part  of  the  foundations  of  the 
building.  Its  nee  was  provided  for  In  the 
plans  for  the  building,  and  was  included  in 
the  contract  of  the  parties.  By  its  use  most 
of  the  material  was  destroyed  or  rendered 
unfit  for  any  other  practical  use.  One  wit- 
ness said  that  lumber  so  used  became  water- 
soaked,  twisted,  and  practically  valueless, 
and  that  architects  now  generally  provided 
in  their  specifications  that  new  lumber 
should  be  used  for  such  forms.  Some  of  the 
thicker  or  dimension  lumber  was  not  de- 
stroyed, and  that  much  of  it  was  used  for 
other  purposes.  For  this  a  credit  of  $88  was 
allowed.  However,  one  of  the  contractors 
said  that  they  would  have  been  as  well  off  If 
they  had  thrown  it  aside,  and  procured  new 
lumber.  The  material  having  been  provided 
for  In  the  contract,  and  having  been  used 
and  practically  consumed  in  the  erection  of 
the  building,  can  it  be  held  to  be  llenable 
under  the  law  Or  can  the  surety  company  be 
held  liable  for  such  material? 

In  Kennedy  v.  Commonwealth,  182  Mass. 
480.  65  N.  E.  828,  a  like  question  was  involv- 
ed where  the  statute  gave  a  lien  for  material 
ptirchased  for  or  used  in  the  construction  or 
repair  of  buildings.  Lumber  for  forms  was 
used  in  a  building  to  hold  the  concrete  In 
place  while  hardening  after  which  it  was 
taken  down  and  used  again,  and  after  being 
so  used  several  times  was  finally  sold  for 
firewood.  The  court  held  that  the  lien  stat- 
ute did  not  eomtemplate  the  giving  of  a  lien 
for  all  labor  and  all  kinds  of  material  that 
might  inrtdentally  promote  the  construction 
of  the  building,  but  only  for  such  materials 


as  entered  into  the  construction  and  became 
a  part  of  the  structure.  The  court  placed 
material  so  used  in  the  .same  class  with  the 
tools  of  the  mechanic  or  the  tiorses  sold  to 
the  contractor  to  haul  the  material  to  the 
building.  '  The  same  court  in  a  later  case 
sustained  a  claim  for  a  lien  for  gunpowder 
used  In  the  building  of  an  aqueduct  To  ac- 
compILsh  the  work,  it  became  necessary  to 
excavate  through  rock,  and  powder  was 
used  in  blasting  a  trench  for  a  conduit,  and 
this  was  done  in  accordance  with  a  provision 
of  the  contract.  When  the  Kennedy  Case 
was  cited  as  an  authority  against  the  allow- 
ance of  a  lien,  it  was  said:  "This  court 
has  never  had  occasion  to  consider  a  case 
like  the  present,  where  the  material  was 
used  directly  upon  the  work  or  the  structure 
in  process  of  construction^  for  the  purpose 
of  bringing  it  Into  proper  form  or  condition, 
and  was  entirely  cousomed  in  the  use.  In 
such  a  case  it  may  be  said  that  in  a  general 
sense  the  material  enters  into  the  completed 
structure.  In  this  broad  sense  it  forms  a 
part  of  It,  as  it  loses  its  Indentity  and  ceases 
to  exist  as  a  separate  substance.  In  produc- 
ing .  a  direct  effect  upon  the  constmction, 
which  effect  remains  as  a  part  of  the  result 
shown  in  the  completed  structure."  Sampson 
Co.  V.  commonwealth,  202  Mass.  326,  333, 
88  N.  R  911. 

In  California,  where  lumber  was  used  as 
a  temporary  structure  In  connection  with  the 
building  of  a  steel  bridge,  it  was  held  that  a 
lien  could  not  be  had  for  material  used  in 
the  temporary  structure  which  was  moved 
away  when  the  permanent  bridge  was  com- 
plete; the  court  saying  that  the  statute 
meant  "that  the  materials  must  be  used,  not 
merely  in  the  process  of  constniction,  but  'in 
the  structure' ;  that  is  to  say,  they  must  be 
used  as  the  materials  of  which  It  ia  con- 
structed." Stimson  Co.  v.  Los  Angeles  Trat- 
tion  Co.,  141  Cal.  30,  32,  74  Pac.  357,  and 
cases  cited.  The  same  court,  in  1912,  de- 
cided that  a  mechanic's  lien  might  be  had 
for  lard  oil  furnished  and  applied  on  the 
threads  of  Joints  of  pipe  used  in  a  structure 
and  also  for  soapstone  used  as  a  lubricant 
in  order  to  facilitate  the  pulling  of  the  elee- 
trie  wires  through  the  pipes  in  the  building. 
It  can  hardly  be  said  that  the  oil' or  soap- 
stone  remained  as  a  part  of  the  permanent 
structure,  btit  they  appear  to  have  been  al- 
lowed upon  the  theory  that  they  were  used  In 
construction,  and  therefore  were  llenable. 
Pacific  Sash  &  Door  Co.  v.  Bumiller,  162  Cal. 
664,  124  Pac.  230.  In  Oppenheimer  y.  Mor- 
rell,  118  Pa.  180,  12  Atl.  307,  it  was  held  that 
one  who  furnishes  lumber  to  erect  a  scaffold 
for  laying  brick  in  the  walls  of  a  building 
did  not  acquire  a  lien  thereon  under  the 
statute. 

It  has  been  decided,  too,  that  the  cose  of 
coal  used  in  generating  power  to  operate  a 
steam  shovel  In  excavating  for  a  reservoir 
could'  not  be  recovered  from  a  surety  corn- 
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pany  which  had  agreed  to  be  liable  for 
materials  furnished  In  and  about  the  work. 
Philadelphia,  Appellant,  v.  Malone,  214  Pa. 
90,  63  Atl.  639.  Other  cases  to  the  same 
effect  are  United  States  v.  Morgan  (C.  C.)  Ill 
Fed.  474;  Pennsylvania  Co.  v.  Mehaflfey,  75 
Ohio  St.  432,  80  N.  B.  177.  116  Am.  St.  Rep. 
746,  9  Ann.  Gas.  305;  Cincinnati,  etc.,  Rail- 
road V.  Shera,  36  Ind.  App.  315,  73  N.  B. 
293. 

On  the  contrary,  it  has  been  held  that  ma- 
terial used  directly  upon  the  structure  which 
promotes  Its  construction  and  is  consumed 
in  the  use  really  enters  into  and  is  a  part  of 
the  completed  structure.  In  line  with  this 
view,  it  was  held  that  dynamite  furnished 
for  use  in  excavating  for  a  railroad  was 
material  within  the  meaning  of  the  lien 
law.  In  reply  to  the  argument  that  explo- 
sives should  be  regarded  as  a  part  of  the 
contractor's  plant  like  picks,  shovels,  and 
mechanical  appliances,  the  Court  of  Appeals 
of  New  York  said:  "A  steam  shovel,  an 
engine  and  boiler,  picks,  shovels,  crowbars, 
and  the  like  are  tools  and  appliances,  which, 
while  used  in  the  doing  of  the  work,  survive 
its  performance  and  remain  the  property  of 
their  owner.  Not  so,  however,  with  materi- 
als that  are  used  up  in  the  performance  of 
the  work,  and  are  thereafter  invisible  except 
as  they  survive  in  tangible  results.  We 
think  that  explosives  when  used  as  substi- 
tute for  other  recognized  'materials'  are 
covered  by  the  same  principle.  They  enter 
into  and  form  a  part  of  the  permanent  struc- 
ture quite  as  much  as  the  earth,  rails,  ties, 
culverts,  and  bridges  that  we  can  see  and 
feeL"  Schaghtlcoke  Powder  Co.  v.  G.  &  J. 
By.  Co.,  183  N.  Y.  306,  312,  76  N.  E.  153,  155 
(2  li.  R.  A.  [N.  S.]  288,  111  Am.  St  Bep.  751, 
5  Ann.  Cas.  443). 

In  Powder  Co.  v.  Railroad,  113  Tenn.  382, 
362,  83  S.  W.  354,  356  (67  L.  B.  A.  487,  106 
Am.  St.  Bep.  836),  the  same  question  was  con- 
sidered, and  it  was  said :  "The  fact  that  the 
materials  were  consumed  in  the  use,  and 
were  thus  destroyed  in  the  construction,  we 
think  does  not  deprive  the  furnisher  of  his 
lien.  The  consumption  of  the  explosives  is 
the  only  use  that  can  be  made  of  them,  and 
their  consumptlou  is  absolutely  necessary  to 
the  excavation  of  tunnels  through  rock.  In 
other  words,  they  are  material  which  enter 
into  the  building  and  grading  of  the  road 
as  much  so  as  trestles,  bridges,  and  culverts 
contain  materials  which  are  necessary  to  the 
grading  of  the  road  at  such  places  as  require 
trestles  and  bridges  and  culverts."  Authori- 
ties of  like  effect  are  Keystone  Mining  Co. 
et  al.  V.  Gallagher  et  al.,  6  Colo.  23;  Giant 
Powder  Co.  v.  EUnme  Co.,  78  Cal.  193,  20  Pac. 
419;  Giant-Powder  Co.  t.  Oregon  Paa  By. 
Co.  (C.  C.)  42  Fed.  470,  8  L.  R.  A.  700. 

An  authority  more  directly  in  point  is 
Avery  &  Sons  v.  Woodruff  &  Cahlll,  144  Ky. 
227,  137  S.  W,  108S,  36  L.  B.  A.  (N.  S.)  866. 
Under  a  statute  similar  to  our  own  It  was 


held  that  lumber  used  to  make  forms  for  con- 
crete was  material  for  which  a  lien  may  be 
had.  It  was  said  that  the  parties  contemplat- 
ed that  the  material  would  be  used  up  in 
making  the  building,  and  could  not  be  treat- 
ed as  mere  tools  and  alliances  of  the  work- 
men. It  was  also  said  that  the  "appellees 
furnished  material  to  be  used  in  the  erection 
of  a  building,  which  was  as  necessary  as  the 
sand,  cement,  water,  or  other  material.  In 
fact,  the  building  could  not  have  been  erected 
without  lumber  to  be  used  for  the  purpose 
for  which  appellees'  was  furnished."  144  Ky. 
229,  137  S.  W.  1089,  36  L.  B.  A.  [N.  S.]  86& 

In  a  similar  case  in  Missouri  where  lumber 
was  furnished  for  forms  for  concrete  walls 
the  following  rule  as  to  liens  was  laid  down: 
"Where  certain  material  Is  provided  for  by 
the  contract  in  erection  of  a  structure,  and 
is  furnished  and  used  accordingly,  and  is 
either  in  whole  or  in  part  consumed  In  its 
use,  the  materialman  is  entitled  to  a  lien 
for  the  material  thus  consumed  in  the  erec- 
tion of  the  structure  to  the  extent  of  the 
consumption  of  its  reasonable  value,  regard- 
less of  the  fact  whether  or  not  audi  material 
formed  a  permanent  part  of  the  structure 
when  completed.  Consumption  of  valae 
means  the  depreciation  in  the  market  value 
of  the  material  by  the  use  provided  for  by 
the  contract"  Lumber  Co.  v.  Construction 
Co.,  161  Mo.  App.  723,  729,  141  S.  W.  931,  933. 

Another  case  closely  in  point  is  Barker  & 
Stewart  L.  Co.  v.  Marathon  P.  M.  Co.,  146 
Wis.  12,  130  N.  W.  866,  36  Ia  B.  A-  (N.  S.) 
875,  where  lumber  and  hardware  were  fur- 
nished to  build  a  temporary  cofferdam  which 
was  necessary  to  the  construction  of  a  per- 
manent dam.  Under  a  statute  giving  a  lien 
for  material  used  "for  or  in  or  about  the 
erection,  construction,  repair,"  etc.,  of  a 
structure,  it  was  determined  that,  the  life 
and  substance  of  the  material  having  gone 
into  the  fabric  of  the  structure  as  effectively 
as  has  the  stone,  cement,  or  lumber  which 
retains  its  existence  as  a  part  of  the  struc- 
ture, a  lien  attached. 

In  our  opinion  the  authorities  last  cited 
state  the  true  rule  of  liability.  The  mechan- 
ic's lien,  although  unknown  to  the  common 
law,  is  not  to  be  given  a  narrow  and  strict 
construction.  It  Is  intended  as  an  enlarge- 
ment of  the  rights  of  those  who  furnish 
labor  and  material,  and  who  cannot  conven- 
iently protect  themselves  In  any  other  way. 
It  is  a  general  and  remedial  statute,  and 
the  rule  that  statutes  in  derogation  of  the 
common  law  shall  be  strictly  construed  does 
not  apply  to  It  Gen.  Stat  1909,  {  9850.  On 
the  contrary,  such  statutes  are  to  be  liberally 
construed  with  a  view  of  advancing  the  be- 
neficent purposes  which  the  Leglslatare  waa 
seeking  to  accomplish  by  the  enactment 
Lumber  Co.  v.  Water  Co.,  48  Kan.  182,  29 
Paa  476,  15  L.  B.  A.  662,  30  Am.  St  Rep. 
301.  A  reasonable  Interpretation  of  our 
statutes,  we  think,  t&iily  includes  the  mate- 
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rial  used  and  consumed  in  tlie  erection  of  tlie 
concrete  walls.  As  counsel  for  appellee  says : 
"This  is  coming  to  be  an  age  of  concrete. 
Great  concrete  buildings  are  constantly  being 
erected  in  all  our  cities.  Several  thousands 
of  dollars  worth  of  lumber  will  frequently 
be  used  up  for  forms  in  the  erection  of  a 
single  building.  And  architects  and  contrac- 
tors must  include  sucb  lumber  in  specifica- 
tions and  contracts  as  an  ineyitable  part  of 
the  cost"  The  material  in  the  forms  fur- 
nished by  appellee  was  understood  by  all  to 
be  a  necessary  part  of  the  construction  of 
the  building.  For  a  time  these  forms  were 
an  essential  part  of  the  walls,  columns,  and 
partitions.  They  were  provided  for  in  the 
contract,  and  their  character  was  Included 
In  the  specifications.  While  the  walls  were 
hardening  they  were  as  essential  to  the 
structure  as  the  cement  and  sand  which  re- 
mained in  the  walls  in  a  different  form  aft- 
er the  work  was  completed.  These  forms 
operated  to  enhance  the  value  of  the  land 
on  which  they  were  used  as  did  the  labor  In 
setting  them  up.  They  were  finally  taken 
down  and  removed,  but  the  life  and  sub- 
stance of  the  material  had  been  used  up  io 
the  erection  of  the  building.  The  material 
cannot  be  regarded  as  a  part  of  the  contrac- 
tors' plant  because  it  was  impregnated  with 
cement,  and  rendered  practically  unfit  for 
other  uses.  It"  was  used  directly  In  the  con- 
struction of  the  building,  and,  being  consum- 
ed in  that  use,  it  can  be  fairly  said  that 
within  the  meaning  of  our  statute  it  entered 
into  and  was  used  in  the  erection  of  the 
building.  It  is  clear  that  It  came  within  the 
terms  of  the  bond  as  it  was  "material  fur- 
nished and  used  in  and  about  said  contract 
work." 

[2]  It  is  next  contended  that  the  surety 
company  should  have  been  allowed  a  credit 
of  $2,000,  the  amount  paid  by  the  contractors 
to  the  Chicago  Lumber  Company  on  May  11. 
1910.  The  money  from  which  this  payment 
was  made  was  obtained  from  the  state  in 
consideration  of  the  work  done  on  the  Me- 
morial building,  but  It  was  applied  to  an  old 
debt  due  from  the  contractors  for  material 
furnished  under  other  contracts.  It  appear- 
ed that  the  contractors  were  carrying  on  a 
great  many  building  contracts  while  they 
were  constructing  the  Memorial  building. 
They  had  an  account  with  a  bank  Into  which 
the  moneys  derived  from  all  the  contracts 
were  deposited,  and  the  bills  for  material 
and  labor  were  all  of  them  paid  out  of  this 
account  on  the  personal  check  of  the  con- 
tractor. The  lumber  company  furnished  ma- 
terials on  a  number  of  these  contracts,  and 
checks  to  pay  theiu  were  given  to  the  lumber 
company  from  time  to  time  by  the  contrac- 
tors. When  the  check  for  $2,000  was  given 
to  the  lumber  company,  there  was  no  direc- 
tion as  to  how  the  payment  was  to  be  ap- 
lillcd,  nor  docs  it  appear  that  the  lumber 
omipany  had  any  notice  that  the  money  was 


obtained  from  the  state.  There  is  some  tes- 
timony that  the  manager  of  the  lumber  com- 
pany was  Informed  as  to  the  source  from 
which  the  money  came  shortly  after  the 
payment  was  made,  but  be  testified  that  he 
had  no  recollection  that  any  such  informa- 
tion was  given  to  him.  However,  the  labor- 
ers and  materialmen  were  not  under  obliga- 
tions to  watch  the  dealings  between  the  state 
and  the  contractors.  A  bond  had  been  given 
to  secure  the  payment  of  their  claims.  l%at 
bond  having  been  given,  and  tbere  being 
no  provision  in  it  requiring  those  furnishing 
labor  and  material  to  watch  the  source  from 
which  money  paid  was  derived,  or  to  make 
any  particular  application  of  payments  when 
made,  they  owed  no  duty  to  the  surety  com- 
pany to  do  so.  No  liens  could  be  obtained 
upon  the  building,  and  no  equities  oould 
arise  as  between  the  lumber  company  and 
the  surety  company.  The  bond  given  con- 
formed substantially  with  the  provisions  of 
section  660  of  the  Code.  In  cases  where 
property  may  be  subject  to  liens  for  labor 
and  material,  the  statutory  bond  operates  as 
a  substitute  for  the  rights  and  equities  which 
may  be  acquired  under  the  lien  law.  The 
legal  relations  which  arise  between  the  own- 
er and  those  who  furnish  labor  or  materials 
under  the  mechanic's  lien  law  Is  cut  off  by 
the  bond.  In  this  case  the  lumber  company 
bad  no  Interest  in  the  money  due  from  the 
state,  nor  any  right  in  the  state's  property 
wliich  it  could  enforce  under  the  law.  After 
the  bond  was  given  the  only  relation  there 
was  between  the  contractors  and  the  lumber 
company  was  the  ordinary  one  of  debtor  and 
creditor,  and,  as  far  as  the  surety  company 
Is  concerned,  the  money  paid  to  the  contrac- 
tors by  the  state  was  their  own,  and  they 
could  do  with  it  as  they  pleased.  The  sure- 
ty company  could  claim  nothing  by  way  of 
subrogation  to  the  rights  of  the  state  as  the 
state  had  paid  in  full  for  the  work,  and 
there  was  no  fund  or  security  in  its  hands 
which  any  claimant  could  reach.  The  state 
had  no  Interest  in  the  application  of  the  mon- 
ey, and  Is  claiming  nothing  under  the  bond. 
There  were  only  two  conditions  In  the  bond; 
one,  the  faithful  performance  of  the  contract 
by  the  contractors,  and,  as  this  couditiou 
had  been  fully  performed,  the  state  had  no 
direct  interest  in  the  bond,  and  neither  had 
the  lumber  company  any  interest  In  this 
condition  of  the  obligation.  The  other  was 
the  unqualified  condition  that  the  surety 
company  would  pay  all  indebtedness  incur- 
red for  labor  and  material  furnished  and 
used  in  the  building,  and  that  was  one  for 
the  benefit  alone  of  the  laborers  and  mate- 
rialmen. For  a  valuable  consideration  the 
surety  company  gave  this  bond  guaranteeing 
that  the  labor  and  material  furnished  should 
be  paid  for.  Tlie  giving  of  such  a  bond  re- 
lieves the  laborer  and  materialman  from 
looking  after  liens  or  other  security.  The 
owner  Is  then  at  liberty  to  pay  bis  contrac- 
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tor  when  lie  pleases  wUhout  liability  to  any 
snbcontractor,  and  tlie  contractor  is  free  to 
draw  his  money  from  tlie  owner  and  pay  it 
ont  as  be  may  cboose.  The  duty  of  the-  lum- 
ber company  and  the  liability  of  the  surety 
cominny  are  measured  by  the  terms  of  the 
bond.  There  Is  nothing  In  It,  as  we  have 
seen,  which  requires  that  money  received  by 
the  contractor  for  the  structure  shall  be  ap- 
plied on  the  claims  of  those  furnishing  labor 
and  material,  but  there  is  an  absolute  and 
unqnalifled  guarantee  that  all  Indebtedness 
for  labor  and  material  shall  be  paid.  In  a 
case  in  Michigan  where  a  bond  was  given  by 
a  contractor  to  Insure  the  payment  of  labor 
and  material  furnished  on  the  contract,  It 
was  held  that  tlie  sureties  were  not  relieved 
by  reason  of  the  payment  of  an  antecedent 
debt  from  the  contract  price  of  the  improve- 
ment It  was  said :  "This  bond  did  not.  In 
terms,  provide  tliat  the  contractor  should 
apply  his  earnings  to  pay  the  laborers  or 
materialmen,  and  the  statute  does  not  pro- 
vide for  such  a  bond.  It  undertook  tbat  the 
contractor  should  perform  bis  personal  obli- 
gations In  bis  own  way.  It  contemplated 
that  he  would  receive  and  disburse  his  mon- 
ey as  should  suit  his  convenience.  This  con- 
tention depends  upon  an  alleged  equity  that 
the  money  earned  shall  be  applied  only  upon 
the  account  for  materials  furnished  for  the 
particular  Job.  It  is  not  supported  by  the 
letter  of  the  bond  or  statute,  and  we  think 
It  is  not  supported  by  authority."  People  v. 
Powers,  lOS  Jllch.  339,  343,  66  N.  W.  215,  216. 

[S]  Appellant  contends  and  dtes  some  cas- 
es to  support  the  theory  that  sureties,  who 
are  favorites  of  the  law,  are  entitled  to  have 
money  paid  to  their  creditor  applied  to  the 
payment  of  the  debt  for  which  they  are  sure- 
ties, rather  than  to  earlier  or  unsecured 
debts.  The  cases  are  not  applicable,  even  If 
it  could  be  held  that  an  equity  might  have 
arisen  In  favor  of  a  gratuitous  surety.  The 
law  does  not  have  the  same  solicitude  for 
corporations  engaged  In  giving  indemnity 
bonds  for  profit  as  it  does  for  the  Individual 
surety  who  voluntarily  undertakes  to  answer 
for  the  obligations  of  another.  Although 
calling  themselves  sureties,  such  corporations 
are  in  fact  Insurers,  and  In  determining 
their  rights  and  liabilities  the  rules  peculiar 
to  suretyship  do  not  apply.  Hull  v.  Bonding 
Co.,  86  Kan.  .342,  120  Pac.  544;  Medical  Co. 
v.  Hamm,  89  Kan.  — ,  130  Pac.  650;  Guar- 
anty Co.  V.  Pressed  Brick  Co.,  191  U.  8.  416, 
24  Sup.  Ct  142,  48  L.  Ed.  242;  case  note 
in  Pblla.  V.  Pldallty  &  Deposit  Co.,  Appel- 
lant, Ann  Cas.  1912B,  1085;  case  note  in 
George  A.  Hormel  A  Co.  v.  American  Bond- 
ing Co.,  33  L.  K.  A.  (N.  S.)  613. 

We  think  the  court  correctly  ruled  in  de- 
nying the  credit,  and.  finding  no  error,  the 
judgment  of  the  district  court  will  be  af- 
firmed.   All  the  Justices  concurring.  I 


(89  Kan.   t44) 

SEWARD  et  al.  r.  KAW  VAM-BT  ICE  ft 

COLO  STORAGE  CO. 
(Supreme  Court  of  Kansas.     April  12,  1913.) 

(Svttahu*  hv  the  Court.) 

1.  Mabteb  and  Servant  (J  286*)— Iitjubibs 
TO  Sebvant — Warning  to  EMPLoxfi. 

Where  a  lever,  designed  for  use  in  starting 
a  drivewheel  when  it  has  stopped  on  a  de.<id 
center,  is  so  attached  that  if  used  while  the 
wheel  is  in  motion  it  may  become  dangerous  to 
the  person  using  it,  and  the  custom  has  been 
for  the  engineer  to  turn  on  steam  to  ^id  in  the 
operation,  the  question  whether,  in  the  exercise 
of  reasonable  care,  the  employer  ought  to  warn 
an  inexperienced  employ^  of  such  danger  befoi« 
directing  him  to  operate  the  lever  is  ordinarily 
one  of  fact,  to  be  determined  under  all  the  cir- 
cumstances of  the  case. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ii  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  {  286.*] 

2.  Masteb  and  Servant  (§  201*) — Injukt  to 
Sebvant— Neqligbncb  of  Fellow  Sebv- 
ant. 

Where  an  Injury  has  occurred  through  the 
omission  of  such  a  warning,  when  it  ought  to 
have  been  given,  a  recovery  on  account  thereof 
cannot  l>e  defeated  by  a  showing  that  it  was 
negligence  for  the  engineer,  being  a  fellow  serv- 
ant, to  turn  on  steam  while  the  lever  was  Iieing 
operated  by  the  inexperienced  employ*. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  K  515-534;  Dec.  Dig.  i 
201.»] 

Appeal  from  District  Court  Shawnee 
County. 

Action  by  Thomas  J.  Seward  and  Isabelle 
Seward  against  the  Kaw  Valley  Ice  ft  Cold 
Storage  Company.  Verdict  for  defendant 
From  an  order  granting  a  new  trial,  defend- 
ant appeals.    Affirmed. 

Blair,  Scandrett  ft  Magaw,  of  Topeka,  tor 
appellant  Charles  Blood  Smith  and  Samuel 
Barnnm,  both  of  Topeka,  for  appellees. 

MASON,  X  Dennis  F.  Seward,  while  In 
the  employ  of  the  Kaw  Valley  Ice  ft  Cold 
Storage  Company,  received  an  Injury  from 
which  he  died.  His  parents  brought  actloa 
against  the  company,  alleging  the  fatality  to 
have  been  caused  by  Its  negligence.  Upon  a 
jury  trial  the  court  sustained  a  motion  for 
a  peremptory  Instruction  to  find  In  favor  of 
the  defendant  and  a  verdict  was  rendered 
accordingly.  Later  a  motion  for  a  new  trial 
was  granted,  and  from  this  order  the  defend- 
ant appeals. 

The  question  presented  is  whether  the  evi- 
dence was  sufilcient  to  justify  a  finding  for 
the  plaintiffs.  The  defendant  maintains  that 
if  the  negligence  of  any  employ^  was  the 
proximate  cause  of  the  Injury  It  was  that  of 
a  fellow  servant,  for  which  It  was  not  liable. 
The  plaintiff  contends  that  the  injury  was 
due  to  an  omis-sion  of  a  nondelegable  duty  to 
instruct  and  warn  the  dt  cedent. 

There  was  evidence  tending  to  show  these 
facts:  Dennis  Seward  was  16  years  old,  of 
good  intelligence  for  his  age,  but  without  ex- 
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perlence  with  machinery.  He  was  employed 
as  uu  oiler,  and  bis  duties  included  helping 
the  engineer.  A  12-foot  flywheel,  the  center 
of  which  was  about  a  foot  above  the  level  of 
the  floor,  was  provided  with  a  row  of  cogs 
on  the  inside  of  the  rim.  A  device  was  pro- 
vided for  starting  this  wheel  by  a  lever  when 
it  stopped  on  a  dead  center.  The  lever  turn- 
ed upon  a  pivot  near  its  end,  and  when  not 
In  use  stood  nearly  perpendicular ;  the  other 
end  resting  against  a  bar.  When  worked 
back  and  forth,  its  point  engaged  the  cogs 
and  caused  the  drlvewheels  to  revolve  slowly. 
When  the  engineer  was  alone,  he  would  work 
the  jwheel  off  center  with  the  lever  and  then 
go  and  turn  on  the  steam.  But  when  he  had 
a  helper  to  work  the  lever  he  would  always 
turn  on  a  little  steam  to  assist  in  stairting, 
cutting  It  otr  as  soon  as  the  wheel  turned 
over.  On  the  day  of  the  accident,  the  drive- 
wheel  having  stopped  on  a  dead  center,  the 
engineer  directed  Dennis  to  start  it  with  the 
lever.  As  this  was  done,  he  tnmed  on  a  little 
nteam  and,  as  the  wheel  began  to  revolve, 
directed  Dennis  to  throw  the  lever  back  In 
place.  Dennis  made  two  or  three  attempts 
to  do  so,  and  at  the  last  throw  the  point  of 
the  lever  caught  in  the  moving  cogs,  and  the 
end  came  down  and  struck  htm,  inflicting 
the  fatal  injury.  He  had  never  before  used 
the  lever  or  seen  It  used,  and  bad  received 
no  specific  instructions  regarding  It,  or  warn- 
ing as  to  any  danger  in  connection  with  its 
use.  The  engineer  testified:  "I  told  the  boy 
how  to  operate  the  lever,  but  did  not  give 
any  Instructions  about  the  matter,  because 
there  was  not  anything  to  tell  him." 

[1]  It  cannot  be  said,  as  a  matter  of  law, 
that  a  bright,  16  year  old  boy,  entirely  In- 
exi)erlenced  in  the  use  of  machinery,  would 
understand  the  working  of  the  starting  lev- 
er, or  expect  it  to  catch  in  the  moving  cogs, 
or  know  what  was  likely  to  follow  if  It  did. 
We  think  the  evidence,  while,  of  course,  open 
to  other  Interpretations,  would  support  these 
conclusions:  The  defendant,  in  the  exercise 
of  reasonable  prudence,  could  have  anticipat- 
ed, and  therefore  ought  to  have  anticipated, 
that  the  boy,  not  realizing  the  effect  of  get- 
ting the  point  of  the  lever  caught  In  the  cogs 
while  the  drlvewheel  was  in  motion,  might 
attempt  to  restore  it  to  place  after  steam 
had  been  tnmed  on,  without  taking  thought 
for  bis  own  protection,  and  that,  unless  he 
were  Instructed  and  warned,  the  very  thing 
might  happen  that  unfortunately  did  happen 
in  this  case.  If  sach  instruction  and  warn- 
ing had  been  given,  the  injury  would  not  have 
happened.  If  these  facts  are  regarded  as 
established.  It  follows  that  the  defendant 
owed  the  boy  a  duty  to  so  Instruct  and  warn 
him,  and  that  the  proximate  cause  of  his 
death  was  the  failure  to  perform  this  duty. 
Sndi  a  duty  Is  nondelegable,  and  the  em- 
ployer is  llaUe  for  the  results  of  neglecting 
It,  irrespectlYe  of  any  question  of  fellow  serv- 
ice.   26  Cyc.  1167. 


[2]  The  defendant  maintains  that  the  prox- 
imate cause  of  the  injury  was  the  conduct  of 
the  engineer  In  turning  on  steam  before  the 
lever  was  replaced,  and  that  if  this  was  neg- 
ligence the  company  Is  exempt  from  liability 
on  that  account,  because  the  engineer  and 
the  boy  were  fellow  servants;  that  the  boy's 
ignorance  of  his  danger  was  merely  the  con- 
dition that  made  possible  the  unfortunate 
consequence  of  the  engineer's  act.  It  does 
not  conclusively  appear  that  it  was  negli- 
gence for  the  engineer  to  turn  on  steam  when 
he  did.  True  it  Is  so  alleged  in  the  petition, 
but  only  in  connection  with  the  allegation 
of  negligence  in  falling  to  g^ve  the  instruc- 
tion and  warning.  If  It  was  negligence  for 
the  defendant  to  fall  to  Instruct  and  warn, 
and  If  the  injury  was  the  direct  result  of 
this  omission  (and  we  hold  that  the  evidence 
warrants  these  conclusions),  its  liability  is 
not  affected  by  the  fact  that  a  contributing 
cause  of  the  Injury  may  have  been  the  neg- 
ligent act  of  the  engineer,  a  fellow  employ^, 
in  turning  on  the  steam.  "If  an  Injury  re- 
sult to  a  servant  from  the  concurring  neg- 
ligence of  his  master  and  a  fellow  servant, 
the  master  will  be  liable."  Schwarzschlld  v. 
Drysdale,  69  Kan.  119,  76  Pac.  441  (SyL  | 
2) ;    Note,  54  L.  R.  A.  167 ;    26  Qyc.  1226. 

The  order  granting  a  new  trial  is  afQrmedi 
All  the  Justices  concurring. 


(89  Ku.  140) 
ALD'S  ESTATE  v.  APPLINO. 
(Supreme  Court  of  Kansas.     April  12,  1013.) 

(SyUalut  iv  th«  Court.) 

1.  Insane  Pbbsons  (i  27»)— AppoiHTMBirr  at 

OUABOIAN— KlOBT  OF  AFPEAI^ 

An  appeal  may  be  taken  from  a  decision  of 
the  probate  court  adjudging  that  a  person  is  of 
feeble  mind  and  Incapable  of  manngin?  his  af- 
fain  and  appointing  a  guardian  for  his  person 
or  estate. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  {{  37,  38;   Dec.  Dig.  {  27.»] 

2.  COURTS  (I  202*>— PBOBATB  CtoUBTS— APFBAL 

—"Terms  and  Conditions." 

The  clause  in  section  4852,  Oen.  St.  1909. 
providing  that  appeals  taken  In  any  matter 
arising  under  that  act  shall  be  "upon  the  same 
terms  and  conditlonB  as  are  appeals  under  the 
provisions  of  the  act  respecting  executors  and 
administrators,"  refers  to  the  time  and  manner 
of  taking  appeals,  and  not  to  the  grounds  of 
appeal  or  to  cases  in  which  an  aweal  may  be 
taken. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  a  480-486;  Dec.  Dig.  {  202.» 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8,  p.  6923.] 

3.  (Doubts  (S  202*)— Pbobaxe  (Toubis— Affsai. 
—Filing  Bond. 

Where  an  appeal  bond  la  proper  form  and 
of  approved  security  is  tendered  to  and  received 
by  the  probate  judge  within  the  time  prescribed 
for  takmg  appeals,  and  is  placed  by  bim  among 
the  files  in  the  case  without  indorsing  it  as 
filed,  it  is  filed  in  contaaplation  of  law. 

[Ed.  Note.— For  other  cases,  see  Courts,  Oeafc 
Dig.  ii  480-486;   Dec  Dig.  |  202.*] 
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Appeal  from  District  Court,  Sedgwick 
County. 

In  proceedings  in  the  probate  court,  J.  H. 
Aid  was  found  incompetent,  and  W.  L.  Ap- 
pling was  appointed  guardian.  The  Incom- 
petent appealed  from  the  Judgment,  and, 
from  an  order  refusing  to  dismiss  the  appeal 
for  want  of  a  bond,  the  guardian  appeals. 
A£9rmed. 

John  D.  Davis,  of  Wichita,  for  appellant. 
Jean  Madalene  and  Dale,  Amidon  &  Hegler, 
all  of  Wichita,  for  appellee. 

JOHNSTON,  C.  J.  J.  H.  Aid,  the  appel- 
lee, was  on  August  9,  1911,  found  to  be  of 
feeble  mind  and  incapable  of  managing  his 
afFalrs  by  a  Jury  in  the  probate  court  of 
Sedgwick  county,  and  the  court  thereupon 
appointed  W.  L.  Appling,  the  appellant,  who 
was  one  of  the  Jurors,  as  guardian.  On 
August  15,  1911,  appellee  appealed  from  the 
Judgment  of  the  probate  court  to  the  dis- 
trict court,  tendering  an  appeal  bond  In  the 
sum  of  $200,  which  was  approved  but  not 
formally  Indorsed  as  filed.  On  October  7, 
1911,  a  transcript  of  the  proceedings  in  the 
probate  court  was  filed  in  the  district  court, 
but  the  appeal  bond  was  not  transmitted 
with  the  transcript  On  October  16,  1911,  a 
motion  was  ffled  in  the  district  court  to  dis- 
miss the  appeal;  one  of  the  grounds  being 
the  failure  of  Aid  to  file  an  appeal  bond.  On 
January  9,  1912,  the  probate  court  in  a  nunc 
pro  tunc  order  formally  approved  and  filed 
the  bond  as  of  the  date  it  was  presented,  and 
then  transmitted  a  corrected  transcript  to 
the  district  court  Subsequently  the  district 
court  overruled  appellant's  motion  to  dismiss 
the  appeal,  and  from  that  ruling  Appling  ap- 
peals to  this  court,  alleging  that  there  was 
error  In  permitting  the  filing  of  an  appeal 
bond  more  than  ten  days  after  the  decision 
from  which  the  appeal  was  taken  and  in  hold- 
ing that  appellee  was  entitled  to  an  appeal. 

[1]  Appellant  insists  that  there  is  no  statu- 
tory authority  for  an  appeal  from  such  a  de- 
cision. In  the  act  providing  for  an  inquiry 
as  to  the  mental  capacity  of  a  person  and 
for  the  appointment  of  a  guardian  for  his 
person  or  estate,  it  is  enacted  that:  "An  ap- 
peal may  be  taken  to  the  district  court  from 
any  order  or  decision  of  the  probate  court 
in  any  matter  arising  under  the  provisions 
of  this  act  upon  the  same  terms  and  condi- 
tions as  are  appeals  under  the  provisions  of 
the  act  respecting  executors  and  administra- 
tors and  the  settlement  of  the  estate  of  de- 
ceased persons."  Gen.  Stat.  1909,  S  4S52. 
But  it  is  contended  that  such  an  appeal  can 
only  be  taken  on  the  "terms  and  conditions" 
prescribed  in  the  executors  and  administra- 
tors' act,  and,  that  although  12  kinds  of  de- 
cisions are  named  in  that  act  as  appealable, 
a  decision  adjudging  a  person  to  be  of  feeble 
mind  and  appointing  a  guardian  la  not  among 
them. 


[2]  The  expression,  "terms  and  conditions," 
does  not  refer  to  the  class  of  decisions  from 
which  an  appeal  may  be  taken,  but  rather 
to  the  time  and  manner  for  taking  and  per- 
fecting them.  As  the  acts  treat  of  distinct 
and  different  subjects,  the  decisions  in  cases 
arising  und^r  each  of  them  are,  of  course, 
entirely  unlike.  The  section  we  are  consid- 
ering defines  the  cases  that  are  appealable 
under  the  act,  and,  as  has  been  seen.  It 
places  no  limit  on  them,  as  it  provides  that 
appeals  may  be  had  from  any  order  or  de- 
cision that  can  be  made  under  the  act  We 
only  need  to  refer  to  the  executors  and  ad- 
ministrators' act  to  determine  the  time. and 
manner  of  taking  appeals,  and  the  provisions 
of  that  act  in  that  respect  have  been  sub- 
stantially followed  in  this  instance.  It  may 
also  be  observed  that  appeals  from  Judg- 
ments rendered  and  final  orders  made  by  the 
probate  court  are  recognized  in  the  new  Code, 
and  some  of  the  provisions  in  regard  to  the 
method  of  taking  them  are  prescribed.  Oode 
Civ.  Proc.  SI  564,  567,  571  (Gen.  St  1909,  H 
6159,  6162,  6166) ;  In  re  Petitt,  84  Kan.  637, 
114  Pac.  1071. 

[3]  There  is  nothing  substantial  in  the  ob- 
jection to  the  appeal  bond.  A  suflSdent  bond 
was  tendered  to  and  received  In  the  probate 
conrt.  For  some  reason,  possibly  on  ttaeltbe- 
ory  that  no  bond  was  required,  the  Judge 
failed  to  transmit  the  bond  with  the  tran- 
script to  the  district  court.  It  Is  argued 
that,  because  the  bond  was  not  indorsed  as 
filed,  it  was  not  filed  in  good  time.  The  ffcct 
tliat  it  was  not  indorsed  and  transmitted  to 
the  district  court  was  not  the  fault  of  Aid. 
He  presented  a  bond  in  proper  form  and  of 
unquestioned  security  in  seven  days  after 
the  decision  was  made.  It  was  received  by 
the  probate  Judge  and  retained  among  the 
papers  in  the  case.  He  approved  the  Iiond 
but  faUed  to  place  a  filing  mark  upon  it 
When  a  sufficient  and  approved  bond  was 
placed  in  the  custody  of  the  Judge  and  re- 
ceived as  one  of  the  files  in  the  case,  it  was 
filed  in  contemplation  of  law.  The  rights  of 
Aid  could  not  be  prejudiced  by  the  failure 
of  the  Judge  to  indorse  the  evidence  of  filing 
upon  the  paper.  Wilkinson  v.  Elliott,  43 
Kan.  590,  23  Pac,  614,  19  Am.  St  Rep.  158: 
Bathbunn  v.  Hamilton,  63  Kan.  470.  37  Pac. 
20 ;   State  v.  Hetb,  60  Kan.  560,  67  Pac.  10& 

There  was  a  suggestion  that  no  appeal 
bond  was  necessary  because  of  the  excep- 
tion in  section  4822,  General  Statutes  of 
1909 ;  but  if  we  assume  that  that  exception 
applies  only  to  decisions  adjudging  the  cost 
of  the  inquiry  against  the  person  who  flies 
the  information,  and  that  a  bond  was  neces- 
sary, we  must  stiU  hold  tliat  a  tx>nd  was  giv- 
en and  that  an  appeal  was  perfected  in  good 
time. 

The  Judgment  of  the  district  court  9111  lie 
affirmed.    All  the  Justices  concurring. 
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SWISHER  ▼.  DUNN  et  »L 
(Supreme  Oourt  of  EJinaaB.     April  12,  1913.) 

(SyUalut  by  the  Court.) 

1.  Saus   ({  48*)— PuRCHASB  or  BXISINBa»- 
Validitt  of  Contract. 

A  contract  for  the  sale  of  a  drag  store,  ta- 
dnding  the  Etock  and  business,  is  not  rendered 
unenforceable  by  the  fact  that  the  business  bad 
at  all  times  been  conducted  in  violation  of  the 
law  requiring  the  owner  or  some  employs  to  be 
a  pharmacist  or  assistant  pharmacist. 

[Ed.  Note.— For  other  cases,  see  Sale*,  Cent 
Dig.  H  101-107;  De&  Dig.  |  48.*] 

2.  ReCEIVEBS       ({       16*)    —    AFTOIHTlfflHT    — 

Gbounds. 

In  an  action  by  a  vendor  for  the  purchase 
price  of  a  stock  of  merchantlise  which  the  pur- 
chaser has  refused  to  accept  and  pay  for  ac- 
cording to  bis  agreement,  no  error  is  committed 
in  the  appointment  of  a  receiver  to  take  charge 
of  and  sell  the  goods,  thnt  the  proceeds  may  be 
applied  upon  the  plaintiff's  claim. 

[Ed.  Note.— For  other  cases,  see  Receirerfl, 
Cent.  Dig,  |§  24.  28;   Dec.  Dig.  {  16.»] 

3.  Sales    (8  77*)— Contract— Appkaisbmewt 
— "Invoice  Pcbchasb  Price." 

A  contract  for  the  appraisement  of  a  stock 
of  merchandise  "at  the  invoice  purchase  price" 
means  that  the  goods  are  to  be  appraised  at 
what  had  been  paid  for  them  when  they  were 
bought,  not  at  what  it  would  cost  to  buy  them 
from  wholesalers  at  the  time  of  the  appraise- 
ment. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  208-212;  Dec.  Dig.  S  77.*] 

4.  ARBITnATION    AND    AWARD      (§    63*)— CON- 
CLUSIVENESS OF  AwABD — Mistake  of  Abbi- 

TBATOSS. 

The  award  of  arbitrators  is  not  binding, 
where  It  is  the  result  of  a  misapprehension  on 
their  part  of  the  meaning  of  the  language 
used  in  defining  the  matter  submitted  to  tfaeir 
decision. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  {$  313-320;  Dec.  Dig.  $ 
63.*] 

Appeal  from  District  Court,  Greeley 
County. 

Action  by  A.  Z.  Swisher  against  P.  L. 
Dunn  and  the  First  State  Bank  of  Tribune. 
Judgment  for  plaintiff,  and  defendant  Dunn 
appeals.    Reversed, 

W.  M.  Glenn,  of  Tribune,  and  Monroe  & 
Roark,  of  Topeka,  for  appellant 

MASON,  3.  A.  Z.  Swisher  and  P.  U  Dunn 
entered  into  a  written  contract  for  the  sale 
to  Dunn  of  a  drug"  store  owned  by  Swisher, 
"including  the  business  of  a  druggist,"  for  a 
^Ice  to  be  determined  by  an  invoice.  Dunn 
refused  to  accept  and  pay  for  the  property, 
and  Swisher  brought  an  action  for  the  pur- 
chase price,  asking  that  the  stock  be  sold 
and  the  proceeds  applied  thereto.  A  receiver 
was  appointed,  who  took  charge  of  the  stock, 
and  upon  order  of  the  court  sold  It  at  pub- 
lic auction  in  bulk;  Swisher  being  the  pur- 
chaser. Swisher  obtained  Judgment  for  the 
balance  of  the  purchase  price,  and  Dunn 
appeals. 

[1]  onie  defendant  In  bis  answer,  among 
other  matters,  asserted  that  the  contract  was 


unenforceable,  ft>r  the  reason  that  the  good 
will  of  the  business  formed  a  substantial 
part  of  the  consideration,  and  this  had  been 
built  up  by  acta  in  violation  of  law,  inas- 
much as  Swisher,  although  a  physician,  was 
not  a  pharmacist  or  assistant  pharmacist, 
and  at  no  time  had  either  in  his  employ. 
The  court  held  that  these  allegattons  stated 
no  defense,  and  this  ruling  Is  complained  of. 
The  statute  makes  It  a  misdemeanor  for  any 
one  not  a  i>harmacl8t  to  conduct  a  drug  store 
without  employing  a  pharmacist  or  assistant 
pharmacist  Gen.  Stat  1909,  f  8095.  A  phy- 
sician is  exempted  only  with  respect  to  arti- 
cles administered  or  supplied  to  his  patients. 
Gen.  Stat  1909,  i  8104.  Under  the  allegK* 
tions  of  the  answer  the  contract  price  was  lar- 
ger than  it  otherwise  would  have  been  because 
the  value  of  the  merchandise  was  increased 
by  its  being  the  stock  of  a  going  business, 
with  an  established  trade,  and  this  increase 
was  due  in  i>art  at  least  to  acts  done  in  vio- 
lation of  the  criminal  law.  The  defendant  in 
support  of  his  contention  invokes  a  rule  thus- 
stated  in  Oreenhood  on  Public  Policy:  "Any 
contract  to  pay  money  in  consideration  of 
somettiing  whose  existence  is  due  to  a  viola- 
tion of  law,  is  void."  Page  538.  We  do  not 
think  this  rule  always  applies  where  the  exist- 
ence of  the  thing  in  question  is  due  to  a  viola- 
tion of  law,  only  in  the  sense  that  incidental- 
ly some  law  was  violated  in  its  production, 
when  it  might  have  been  created  without 
such  vi(dation.  For  instance,  we  think  the 
owner  of  an  article  might  make  a  valid  con- 
tract for  its  sale,  although  it  was  produced 
in  whole  or  in  part  by  labor  which  was  il- 
legal because  performed  on  Sunday.  The 
objection  here  made  Is  much  the  same  as 
though  the  purchaser  had  refused  to  comply 
with  his  agreement  because  the  custom  of 
the  business  had  been  increased  by  sates 
made  in  violation  of  the  law  forbidding 
goods  to  be  sold  on  Sunday.  We  regard  the 
present  case  as  distinguishable  from  any  of 
those  cited  in  support  of  the  defendant's  po- 
sition. Perhaps  that  most  nearly  In  point 
is  Milton  V.  Haden,  82  Ala.  30,  70  Am.  Dec. 
623,  holding  that  one  who  Imd  established 
a  public  ferry,  without  obtaining  a  license 
which  the  law  required,  could  not  recover 
on  a  note  given  for  the  rent  of  it  for  a  year. 
Tlkere,  however,  the  maintenance  of  the  ferry 
by  the  lessee  would  seem  to  have  been  un- 
lawful; so  that  he  acquired  no  legal  right 
imder  the  lease.  Here  the  past  delinquency 
of  Swisher  imtrased  no  restraint  Upon  Dunn' 
In  the  conduct  of  the  business.  While  not 
closely  in  point,  the  questions  decided  in  the 
following  cases  have  some  slight  analogy  to 
that  here  Involved:  Rahter  v.  First  Nat 
Bank  of  Lancaster,  92  Pa.  893;  Wyman  v.' 
Wentworth  (Me.)  10  Atl.  454,  not  officially 
reported.  The  answer  also  Included  the  al- 
legation that  the  plaintllTs  former  violation 
of  the  law  rendered  the  good  will'of  the  bxaif 
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ness  less  valnable  than  the  defendant  right- 
fnlly  supposed  It  to  be.  We  think  tWB  Is 
not  a  sufficient  ground  for  avoiding  the  con- 
tract The  suggestion  is  made  that  Swisher 
could  not  lavrfuUy  sell  the  stock  of  goods  to 
Dunn,  because  it  included  medicines  and  poi- 
sons. The  provisions  of  the  statute  regulat- 
ing the  sale  of  medicines  and  poisons  are  ex- 
pressly limited  to  sales  at  retail.  Gen.  Stat 
1909,  SS  8085,  6105.  Tbe  ruling  of  the  trial 
court  on  this  phase  of  tbe  case  is  approved. 
Another  ground  assigned  by  the  defendant 
for  his  refusal  to  carry  out  the  contract  was 
that  the  plaintiff  had  misrepresented  tbe  age 
and  consequent  quality  of  the  goods.  It  is 
urged  that  this  defense  should  be  taken  as 
established  because  supported  by  the  undis- 
puted evidence.  The  credibility  of  the  wit- 
nesses was  a  matter  for  the  consideration 
of  the  jury,  and  the  verdict  must  be  regarded 
as  conclusive;  the  Issue  having  been  submit- 
ted under  proper  instructions.  A  deposi- 
tion was  rejected  bearing  upon  the  condition 
Of  a  part  of  tbe  stock  some  years  before; 
but  &s  this  was  not  shown  to  refer  to  any  of 
tbe  goods  still  on  hand,  the  rejection  was  not 
error.  EMdence  of  tbe  extent  of  deprecia- 
tion of  goods  caused  by  lapse  of  time  was 
stricken  out  but  tbe  ruling  does  not  seem 
seriously  prejudicial. 

[2]  It  appeared  from  the  testimony  of 
Swisher  that  there  was  k  small  chattel  mort- 
gage against  the  stock.  There  could  have 
been  no  difficulty  In  adjusting  that  If  the 
contract  had  been  carried  out  In  view  of 
tlie  course  taken,  the  defendant  was  not 
prejudiced.  Complaint  Is  made  of  the  ap- 
pointment of  the  receiver.  If  the  defendant 
without  sufficient  reason  refused  to  accept 
and  pay  for  the  goods,  the  plaintiff  had  a 
right  to  sell  them  and  apply  the  proceeds  on 
the  agreed  price.  85  Cyc.  620.  The  action 
was  essentially  one  by  a  creditor  to  subject 
bis  debtor's  property  to  the  payment  of  his 
daim.  Tbe  appointment  of  a  receiver  was 
a  step  reasonably  calculated  to  protect  tbe 
Interest  of  the  defendant  as  well  as  tliat  of 
the  plaintiff  by  insuring  a  fair  sale,  and 
tbere  is  nothing  to  suggest  that  Its  effect 
was  otherwise  than  beneficial. 

{3]  The  contract  of  sale  i>rovlded  that  tbe 
stock  should  be  appraised  by  two  persons 
(Swisher  being  one  of  them)  "at  tbe  Invoice 
purchase  price  of  all  goods  with  the  cost  of 
transportation  added."  Swisher  testified  that 
a  part  of  tbe  goods  were  appraised  at  the 
current  wholesale  market  price,  which  in 
some  Instances  had  greatly  increased  since 
be  had  purchased  them.  This  necessarily 
worked  an  injustice  to  Dunn.  The  "invoice 
purchase  price"  referred  to  in  the  contract 
meant  the  price  at  which  the  goods  were 
bouetat  by  Swisher,  not  the  price  at  which 
new  goods  lOf  a  similar  kind  could  be  pur- 
(diased  at  the  time  of  the  sale  to  Dunn.  The 
award  of  tbe  appraisers,  made  In  good  faith, 


was  binding  upon  the  parties  with  respect 
to  matters  submitted  to  their  Judgment  But 
they  were  selected  to  appraise  tbe  value  of 
the  goods,  not  to  interpret  the  written  con- 
tract. 

[4]  An  award  of  arbitrators  which  is  tbe 
result  of  a  mistaken  view  of  the  meaning  of 
the  language  in  which  the  terms  of  the  sub- 
mission are  expressed  is  not  binding.  Cases 
supporting  that  principle  are  cited  in  Atchi- 
son V.  Rackliffe,  78  Kan.  320,  325,  96  Pac. 
477.  Tbe  appraisers,  of  course,  intended  and 
were  required  to  make  tbelr  decision  accord- 
ing to  tbe  proper  meaning  of  the  written  con- 
tract of  submission.  Its  true  meaning  was  a 
matter  of  law.  They  were  mistaken  as  to 
what  its  meaning  was.  This  was  in  a  sense 
a  mistake  of  law,  but  amoiuted  in  this  sit- 
uation to  a  mistake  of  fact  such  as  to  viti- 
ate tbe  award.  3  Cyc.  740,  741;  6  Enc.  U  & 
P.  232.  The  record  does  not  sbow  the 
amount  by  which  the  appraisemait  was  in- 
creased by  this  mistake,  and  therefore  a 
new  trial  is  necessary.  The  abstract  seems 
to  show  that  the  receiver  applied  $190.65  of 
tbe  amount  received  from  tbe  sale  of  tbe 
goods  to  tbe  payment  of  a  personal  debt  of 
Swisher.  No  explanation  of  this  error  has 
been  offered;  tbe  plaintiff  making  no  appear- 
ance in  this  court  and  none  is  apparent  It 
should,  of  course,  be  corrected  upon  a  new 
trial. 

The  Judgment  is  reversed  and  a  new  trial 
ordered.    All  the  Justices  concurring. 


tU  Kan.  »«> 
SmOEB  MFO.  CO.  V.  OODDINO  et  aL 
(Supreme  Court  of  Kansas.    April  12,  1913.) 

(Syllabut  by  the  Cpurt.) 

BePLEVIIT     (f     8*)— BlOHT     TO     POSSK8SrO»— 

BVIDENCIE. 

Where,  in  an  action  in  replevin,  the  plain- 
tiff fails  to  sbow  a  completed  sale  to  himself, 
or  to  show  any  other  right  to  the  possession 
of  property,  he  cannot  recover  in  the  action. 
[Ed.  Note.— For  other  cases,  see  Beplevia, 
Cent  Dig.  H  45-68;    Dec.  Dig.  |  8.*] 

Appeal  from  District  Court  Butler  County. 

Action  by  the  Singer  Manufacturing  Com- 
pany against  F.  C.  Ooddlng  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeala. 
Affirmed. 

S.  B.  Amldon,  of  Wldtlta,  H.  W.  Schumach- 
er, of  El  Dorado,  and  Jean  Madalene,  of 
Wichita,  for  appellant  Oeo.  J.  Benson  and 
T.  A.  Kramer,  both  of  EI  Dorado,  and  O.  H. 
Buckman  and  S.  C.  Bloss,  both  of  WInfleld, 
for  appellees. 

SMITH,  J.  Tbls  action  vras  brongjit  by 
the  appellant  to  recover  possession  of  a  cer- 
tain lot  of  walnut  logs,  which  appellant 
claimed  it  had  bought  of  tbe  appellee  God- 
ding. The  logs  were  taken  under  the  writ 
of  replevin,  and  were  delivered  to  the  appel- 
lant   The  «ase  was  tried  to  a  Jury,  which 
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returned  a  rerdlct  In  favor  of  the  flefendant, 
and  tbe  value  of  the  logs  was  assessed 
therein  at  $1,754.21.  Judgment  was  rendered 
In  accordance  with  the  verdict,  and  It  was 
further  ordered  that  if  the  return  of  the 
property  could  not  he  had  that  the  defendant 
recover  said  sum  of  money  from  plaintiff, 
with  Interest  at  6  per  cent  thereon  from  the 
date  of  the  Judgment  It  was  also  adjudged 
that  the  appeUee  the  State  Bank  of  Wlnfield 
has  a  mortgage  Hen  on  the  logs  In  the  sum 
of  I3S9.B0,  and  In  case  the  Judgment  In  favor 
of  €h>ddlng  was  collected  the  clerk  should 
pay  to  the  bank  from  the  proceeds  thereof 
the  amount  of  Ita  Uen. 

The  contract,  as  shown  by  the  evidence, 
was  made  atwut  three  years  before  the  con- 
ttoversy  over  the  logs  arose.  It  was  simply 
a  contract  of  the  appellant  to  buy  walnut 
logs  of  Godding  at  certain  prices,  varying 
for  different  sizes,  and  seems  to  have  been 
indefinite  as  to  the  amount  of  logs  to  be 
bought  and  as  to  the  time  it  was  to  run. 
Ooddlng  thereafter  got  out  logs  at  different 
places  and  piled  them  up  at  places  agreed 
upon.  He  and  a  representative  would  there- 
after scale  a  desired  lot  or  lots  of  logs,  and 
the  company's  representative  would  identify 
tbem  by  a  stamp  driven  against  the  end  of 
each  log,  which  indented  the  letters  "S.  M. 
O."  thereon. 

The  lot  of  logs  In  qnesflon  had  been  piled 
up  at  Chelsea,  Butler  county,  about  two 
years  prior  to  the  scaling  thereof  by  Godding 
and  the  eompany's  representative.  Two  or 
three  representatives  of  the  company  to- 
gether had  scaled  this  lot  of  logs  In  the  ab- 
sance  of  Godding.  Godding  thereafter  in- 
fonued  a  representative  of  the  company  that 
he  bad  scaled  the  logs  when  they  were  piled 
up,  and  that  his  scale  made  much  more  of 
the  lumber  than  did  the  scale  as  reported  by 
the  eompany's  represeatatives.  Thereafter 
another  representative  of  the  company  and 
Godding  scaled  the  logs  without  any  contro- 
versy as  to  the  amount,  excectt  that  God- 
ding claimed  he  had  been  selling  logs  soon 
after  they  were  cut :  that  these  logs  had  laid 
out  about  two  years  and  had  shrunken  in 
diameter,  but  not  in  loigth ;  that  the  shrlnk- 
'age  not  only  reduced  the  amount  of  feet  in 
measurement,  but  also  reduced  the  price  per 
tbeosand  feet  He  claimed  an  addition  of  10 
per  cent  to  the  scale  by  reason  thereof.  The 
r^treaentattre  declined  to  make  the  allow- 
ance, but  said  he  would  refer  the  matter  to 
Ur.  Norman,  another  representative  of  the 
company,  wliom  Godding  said  bad  agreed  to 
make  the  allowance.  These  logs  were  not 
stamped,  and  tlie  controversy  in  reference  to 
the  allowance  for  shrinkage,  it  appears  from 
the  evidence,  was  not  settled  nor  the  allow- 
ance mada 

Ttia  stamiping  of  the  logs  appears  to  have 
been  the  method  by  which  the  identification 
•f  the  logs  sold  was  determined.  By  placing 
the  stamp  upon  the  logs  it  seems  to  liave 


been  intended  that  the  title  thereto  possed 
from  Godding  to  the  company  and  identified 
such  logs  from  other  logs  owned  by  Godding. 

It  was  conceded  that  the  railway  company 
had  no  interest  in  the  controversy,  and  the 
Jury  returned  a  verdict  in  favor  of  Godding 
and  the  bank,  which  verdict  was  approved 
by  the  court 

We  have  examined  all  the  questions  upon 
wliich  the  appellant  claims  error  and  find  no 
merit  in  them.  The  main  question  is  purely 
one  of  fact — whether  the  title  or  right  of 
possessioii  of  the  logs  had  passed.  The  ap- 
pellant claimed  no  right  to  the  possession  of 
the  property,  except  by  purchase  from  Ihe 
appellee  Godding.  It  failed  to  show  a  com- 
pleted purchase.  The  sum  to  be  paid  for  the 
logs  had  not  been  agreed  upon  between  the 
parties,  but  depended  upon  the  allowance  or 
refusal  to  allow  the  daUn  of  the  appeUee  for 
shrinkage.  The  evidence  was  ample  to  sus- 
tain the  verdict  and  Judgment 

The  Judgment  is  affirmed.  Ail  the  Justic- 
es concurring. 

(89  Kan.  361) 
CAIN  V.  PBRPBCT.t 
(Supreme  Court  of  Eansai.     April  12,  1013.) 

VSyOsbM  tw  l*«  Ovurt.l 

1.  ATrACHMBNT     (t    74*)— ACTIOir    AaAITXm 
NONBBSIDBNT— WHEN   MAINTAINABLE. 

A  civil  action  for  the  recovery  of  damages 
resulting  from  a  libel  published  in  another 
state  may  be  brought  against  a  nonresideDt 
of  this  state  in  any  coun^  In  which  the  de- 
fendant has  property  subject  to  attachmeiit. 
Code  Civ.  Proc.  f  63  (Gen.  St  1909,  f  5646). 
(EM.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  {  201%;    Dec.  Dig.  i  74.*] 

2.  Attachitent    (I    71*)  — AonoN   Against 

NONBBSIDBNT— TOBTS. 

Under  section  190  of  the  Code  of  Civil 
Procedure  (Gen.  St  1900,  I  6783,  as  amend- 
ed by  chapter  231,  Lews  1911),  the  plaintiff 
in  a  civil  action  for  the  recovery  of  money 
may  have  an  attachment  against  the  properQr 
of  the  defendant  on  the  ground  that  the  de- 
fendant is  a  nonresident  of  this  state,  al- 
though the  cause  of  action  arose  ex  delicto 
and  in  another  state. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  |  198;   Dec.  Dig.  i  71.*] 

3.  ArrAOHMENT    (SI   8,   105*)— When   Main- 
tainable—Affidavit  AS  TO  Dauaoes. 

It  la  not  essential,  in  order  that  the  plain- 
tiC  may  have  an  attachment  that  the  damages 
claimed  should  be  capable  of  definite  estima- 
tion so  that  the  affidavit  may  state  them  with 
approximate  certainty.  It  is  sufficient  if  the 
action  be  one  for  the  recovery  of  money  and 
the  affidavit  state  the  natnre  *f  the  claim,  as, 
for  exampl^  damages  for  libel,  that  the  claim 
is  Just  and  the  amount  the  affiant  believes 
the  plaintiff  ought  to  recover.  Code  Civ.  Pro*. 
If  190,  191  (Gen.  St  1900,  H  6783,  6784). 

(Ed.  Note.— For  other  oases,  see  Attaeh- 
ment  Cent  Dig.  ||  80,  276-279;  Dec.  Dig.  U 
8,  106.*] 

Appeal  from  District  Court,  Labette  County. 

Action  by  Ralph  R.  Cain  against  K^  M. 
PerCect  Judgment  for  defendant,  andpiaio- 
tiff  appeals.    Reversed  and  remanded. 
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A.  D.  Neale,  of  Chetopa,  for  appellant.  M. 
E.  Williams,  of  Oswego,  and  A.  R.  Bell,  of 
Chetopa,  for  appellee. 

BUBCH,  J.  The  plaintiff  sued  the  de- 
fendant for  damages  In  the  sum  of  $5,000 
resulting  from  a  libel  of  the  plaintiff  publish- 
ed by  the  defendant  in  the  states  of  Iowa 
and  Oregon.  Real  estate  belonging  to  the 
defendant  situated  within  the  jurisdiction  of 
the  court  was  attached.  The  ground  for  the 
attachment  stated  In  the  affidavit  was  that 
the  defendant  Is  a  nonresident.  Summons 
having  been  returned  not  found,  service  was 
made  by  publication.  The  defendant  appear- 
ed specially  and  moved  for  a  dismissal  on 
the  ground  that  the  court  was  without  juris- 
diction. The  motion  was  sustained  and  the 
plaintiff  appeals. 

[1]  If  the  attachment  was  valid,  the  Judg- 
ment dismissing  the  action  was  wrong. 

The  action  being  of  a  transitory  nature,  it 
was  commenced  In  the  proper  county  under 
section  53  of  the  Civil  Code,  which  reads  as 
follows:  "An  action,  other  than  one  of  those 
mentioned  in  the  first  three  sections  of  this 
article,  against  a  nonresident  of  this  state  or 
a  foreign  corporation,  may  be  brought  in  any 
county  in  which  there  may  be  property  of, 
or  debts  owing  to,  said  defendant,  or  where 
said  defendant  may  be  found;  but  if  said 
defendant  t>e  a  foreign  insurance  company, 
the  action  may  be  brought  in  any  connty 
where  the  cause,  or  some  part  thereof,  arose." 
Gen.  Stat.  1909,.  |  5646.  The  first  three  sec- 
tions of  the  article  containing  this  section 
relate  to  local  actioits.  The  affidavit  com- 
plied in  all  respects  with  section  191  of  the 
Civil  Code,  which  reads  as  follows:  "An 
order  of  attachment  shall  be  issued  by  the 
clerk  of  the  'court  in  which  the  action  is 
brought  in  any  case  mentioned  in  the  preced- 
ing section  when  there  is  filed  In  bis  office 
an  affidavit  of  the  plaintiff,  his  agent  or  at- 
torney, showing:  First,  the  nature  of  the 
plaintiff's  claim.  Second,  that  it  Is  just. 
Third,  the  amount  which  the  affiant  believes 
the  plaintiff  opght  to  recover.  Fourth,  the 
existence  of  some  one  of  the  grounds  for  an 
attachment  enumerated  in  the  preceding  sec- 
tion." Gen.  Stat  1909,  §  5784.  Previous  to 
1911  the  preceding  section  (section  190,  c 
95,  Gen.  Stat.  1909)  read,  so  far  as  is  now 
material,  as  follows:  "The  plaintiff  In  a  civil 
action  for  the  recovery  of  money  or  in  a 
suit  for  alimony  may,  at  or  after  the  com- 
mencement thereof,  have  an  attachment 
against  the  property  of  the  defendant,  and 
upon  one  or  more  of  the  grounds  herein 
stated:  First,  when  the  defendant  oi*  one  of 
several  defendants  is  a  foreign  corporation, 
or  a  nonresident  of  this  state;  but  no  or- 
der of  attachment  shall  be  Issued  on  the 
ground  or  gromids  in  this  clause  stated  foi* 
any  claim  other  than  a  debt  or  demand  aris- 
ing vvon  contract,  judgment  or  decree,  im- 
less  the  cause  of  action  arose  wholly  within 


the  limits  of  this  state,  which  fact  must  be 
established  on  the  trial.  ♦  •  •  Tenth, 
where  the  damages  for  which  the  action  Is 
brought  are  for  injuries  arising  from  the 
commission  of  some  felony  or  misdemeanor, 
or  the  seduction  of  any  female.  •  ♦  •" 
At  the  session  of  1911  the  Legislature  amend- 
ed this  section  by  an  act  which  reads  as  fol- 
lows: 

"An  act  to  amend  section  190,  chapter  95  of 
the  General  Statutes  of  1909  and  repeal- 
ing said  section  190. 

"Be  it  enacted  by  the  Legislature  of  the 
state  of  Kansas: 

"Section  1.  That  section  190  of  chapter  95 
of  the  General  Statutes  of  1901  (1909)  be 
amended  to  read  as  follows:  Grounds  for 
Attacliment  Section  190.  The  plaintiff  In  a 
civil  action  for  the  recovery  of  money  or  In 
a  suit  for  alimony  may,  at  or  after  the  com- 
mencement thereof,  have  an  attachment 
aguhist  the  property  of  the  defendant,  and 
upon  one  or  more  of  the  grounds  herein  stat- 
ed: (1)  When  the  defendant  or  one  of  sever- 
al deCeiiduuts  Is  a  foreign  corporation,  or  a 
nonresident  of  this  state;  ♦  ♦  »  (lO) 
where  the  damages  for  which  the  action  is 
brought  are  for  Injuries  arising  from  the 
commission  of  some  felony  or  misdemeanor, 
or   the   seduction    of   any    female.  • '  ♦    •  .  • 

"Sec.  2.  That  section  100  of  chapter  95  of 
the  General  Statutes  of  1909,  Is  hereby  re- 
pealed."   Laws  1911,  c.  231. 

It  is  claimed  by  the  defendant  that  the  act 
of  1911  is  nugatory  because  section  1  pur- 
ports to  amend  section  190  of  ctiapter  95  of 
the  General  Statutes  of  1001,  when  there  Is 
no  such  section.  The  title  of  the  act,  the 
body  of  section  1  and  section  2  show,  how- 
ever, that  a  clerical  error  was  made  in  en- 
rolling the  bill  and  that  the  General  Statutes 
of  1909  were  intended.  Tlie  defendant  ar- 
gues that,  conceding  the  act  of  1911  to  be 
effective,  no  attachment  can  be  had  in  ac- 
tions ex  delicto  unless  clearly  authorized  by 
statute,  and  that  the  inclusion  of  the  torts 
specified  in  subdivision  10  indicates  a  pur- 
pose to  exclude  all  others.  Section  190,  both 
before  and  after  the  amendment.  Is  divisible 
into  two  parts:  First,  a  specification  of  the. 
classes  of  action '  In  which  an  attachment 
may  he  had;  and,  second,  a  spedflcation  of 
the  grounds  for  an  attachment.  An  attach- 
ment may  be  had  in  a  civil  action  for  the 
recovery  of  money,  or  in  a  suit  for  atlinony. 
which  may  or  may  not  be  for  a  money  judg- 
ment. In  such  actions  an-  attachment  may 
be  had  on  any  one  or  more  of  the  11  grounds 
prescribed.  The  fact  that  the  damages  sued 
for  arose  from  the  commission  of  a  felony  or 
misdemeanor,  or  the  seduction  of  a  female, 
furnishes  a  ground  for  attachment  the  same 
as  nonresidence,  or  alwconding  to  defraud 
creditoi'S,  or  the  removal,  conversion,  or 
fraudulent  disposition  of  property. 

[2]  Previous  to  the  amendment  of  1911,  the 
.only  limitation  upon  the  right  to  an  attacb- 
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ment  In  actions  for  the  recovery  of  money, 
so  far  as  the  nature  of  the  cause  of  action 
'was  concerned,  was  that  contained  In  the 
first  subdivision  of  the  section.  If  the  ground 
for  attachment  was  that  the  defendant  was 
a  nonresident  or  a  foreign  corporation,  it 
was  necessary  that  the  cause  of  action  shonld 
rest  upon  contract,  judgment,  or  decree,  un- 
less it  arose  wholly  within  the  limits  of  this 
state.  The  sole  purpose  of  the  amendment 
of  1911  was  to  strike  out  this  limitation,  and 
the  result  is  that  the  plaintiff  In  a  civil  ac- 
tion for  the  recovery  of  money,  whether  the 
cause  of  action  be  founded  upon  contract  or 
tort  and  whether  it  arose  In  this  state  or 
not,  may  have  an  attachment  on  the  ground 
that  the  defendant  is  a  nonresident 

[31  It  Is  argued  further  by  the  defendant 
that  an  attachment  cannot  be  had  unless  the 
damages  are  capable  of  definite  estimation 
80  that  the  affidavit  may  state  them  with 
approximate  certainty.  The  Legislature  not 
having  annexed  this  qualification  to  the  stat- 
ute, the  court  cannot  do  so.  It  is  sufficient 
If  the  action  be  one  for  the  recovery  of  mon- 
ey, or  for  alhnony,  and  the  affidavit  state 
the  nature  of  the  plaintiff's  claim,  that  it  is 
just,  and  the  amount  the  affiant  believes  the 
plaintiff  ought  to  recover.  Sections  100  and 
191. 

The  district  court  did  not  state  upon  the 
record  the  ground  of  its  ruling.  The  mat- 
ters whldi  have  been  considered  are  all  that 
are  urged  in  its  support.  They  are  insuffi- 
cient for  the  purpose,  and,  no  other  being 
apparent,  the  Judgment  is  reversed,  and  the 
cause  is  remanded,,  with  direction  to  proceed 
according  to  law.  All  the  Justices  concur- 
ring. 


BTJBB  v.  MISSOURI,  K.  &  T.  RY.  CO. 
(Supreme  Court  of  Kansas.     April  12,  1913.) 

(SyllaiUB  by  the  Court.) 

1.  Masteb   and    Servant    (§    121*)— Raii,. 

B0AD8 — MANTJFACTOBISG    ESTABLISHMENT  — 

Safbgvabds. 

A  railway  company,  which  maintains  a 
manufacturing  establishment,  is  not  relieved 
from  compliance  with  the  factory  act  (Gen. 
St  1909,  i§  4676-4089)  because  the  estab- 
lishment is  maintained  as  a  mere  incident  to 
the  company's  business  as  a  common  car- 
rier, or  because  the  raaunfactored  product  is 
used  by  the  company  itself  and  not  sold,  or 
because  manutacturing  is  not  within  the  com- 
pany's charter  powers. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  SI  228-231;  Dec.  Dig.  § 
121.»1 

2.  Hastteb  and  Sim v ant  (§  121*)— "Manu- 

yACTDBING    EsTABiasHMENT." 

A  separate  building  maintained  by  a  rail- 
way company  as  a  carpenter  shop,  which  con- 
tains turning  lathes,  planing  machines,  bor- 
ing machines,  mitcrlng  and  morticing  machines, 
circular  saws,  and  other  machinery,  operated 
by  electricity,  whereip  lumber  is  sawed  and 
otherwise  converted  into  proper  forms  for 
mold  patterns,  frames  for  concrete  work,  re- 


pairs on  buildings,  and  divers  other  uses,  is 
a  manufacturing  establishment  within  the 
meaning  of  the  factory  act  (Gen.  St  1909,  | 
4682). 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |$  228-231;    Dec.  Dig.  | 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  4347-4358;   vol.  8,  p.  7716.] 

3.  Masteb  and  Servant  (8  258*).— Injxjeies 
TO  Servant— Action— Pleading. 

In  an  action  for  damages  prosecuted  un- 
der the  factory  act  (Gen.  St  190'J,  §§  4676- 
4689)  for  failure  to  provide  a  safeguard  for 
a  circular  saw,  it  is  not  necessary  thnt  the 
plaintiff  advance  an  issue  in  the  petition  re- 
specting the  practicability  of  such  a  safeguard. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  816-836;  Dec  Dig.  | 
258.*] 

4.  Master  and  Servant   (J  278*)- Injitbies 

TO     SeBVANT— SAFEOTJABDINQ     MACniNEBT— 

Practicability. 

The  testimony  of  withesees  describing  a 
circular  saw  used  in  a  carpenter  shop,  its  ac- 
cessories, the  method  of  using  it,  and  the  dan- 
ger to  be  apprehended  from  it,  is  sufficient 
without  more  to  sustain  a  finding  by  the  jury 
that  it  was  practicable  to  safeguard  the  saw, 
although  several  witnesses  testified  to  the  con,- 
trary. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  §«  954,  9.56-058,  960-969, 
971,  972,  977;   Dec.  Dig.  i  278.*] 

Appeal  from  District  Court  Labette  County. 

Action  by  Maggie  M.  Bubb  against  the 
Missouri,  Kansas  &  Texas  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

John  Madden  and  W.  W.  Brown,  both  of 
Parsons,  for  appellant  C.  E.  Pile,  of  Par- 
sons, for  appellee. 

BURCn,  J.  Oscar  M.  Bubb  was  employed 
by  the  defendant  as  a  car  carpenter.  He  was 
lillled  by  a  piece  of  timber  projected  against 
him  by  an  unguarded  circolar  saw  in  the  de- 
fendant's carpenter  «hop,  where  he  was 
working.  His  widow,  as  administratrix  of 
Ma  estate,  recovered  a  Judgment  for  dam- 
ages resulting  from  his  death  in  an  action 
prosecuted  under  the  factory  act  (Gen.  St. 
1909,  §S  4676-4689).    The  defendant  appeals. 

[1,2]  The  defendant  contends  that  the  de- 
ceased was  not  employed  in  a  manufactur- 
ing establishment  such  as  the  factory  act 
contemplates.  The  act  contains  the  follow- 
ing provision:  "Manufacturing  establish- 
ments, as  those  words  are  nsed  in  this  act 
shall  mean  and  Inclnde  all  smelters,  oil  re- 
fineries, cement  woiics,  mills  of  every  kind, 
machine  and  repair  shops,  and.  In  addition 
to  the  foregoing,  any  other  kind  or  character 
of  manufacturing  establishment  of  any  na- 
ture or  description  whatsoever,  wherein  any 
natural  products  or  other  articles  or  mater- 
ials of'  any  kind,  in  a  raw  or  unfinished  or 
Incomplete  state  or  condition,  are  converted 
Into  a  new  or  improved  or  different  form." 
Gen.  Stat  1909,  8  4682. 

The  defendant  is  a  railway  corp<»iitlon 


•For  otlier  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dls.  Key -No.  Series  ft  Rep'r  Indexes 
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engaged  in  the  transportation  of  persons  and 
property  for  hire  In  this  and  In  other  states. 
It  maintains  at  the  city  of  Parsons,  where 
the  casualty  occurred,  roundhouses,  machine 
shops,  repair  shops,  and  the  carpenter  shop 
in  question,  tor  the  promotion  of  its  corpo- 
rate purposes.  The  carpenter  shop  'is  a  sep- 
arate building  and  contains  turning  lathes, 
planing  machines,  boring  machines,  mlter- 
ing  and  morticing  machines,  circular  saws, 
and  other  machinery,  all  operated  by  elec- 
tricity. In  this  shop  luml>er  is  sawed  and 
otherwise  converted  into  proper  forms  for 
moid  patterns,  frames  for  concrete  worlc, 
repairs  on  buildings,  and  divers  other  uses. 
Under  these  circumstances,  the  shop  is  clear- 
ly embraced  within  the  statutory  definition 
of  a  manufacturing  establishment  Caspar 
T.  Lewin,  82  Kan.  604,  109  Pac.  657. 

It  is  urged  that  a  manufacturing  estab- 
lishment is  one  in  which  things  are  made  for 
sale  and  not  for  the  use  of  the  manufactur- 
er himself.  It  has  become  the  custom  in 
many  industries  to  maintain  manufacturing 
departments  for  the  production  of  articles 
essential  to  the  conduct  of  the  main  business, 
wtdch  may  t>e  quite  remote  from  manufac- 
turing. Thus,  growers  of  fruit  in  very  large 
quantities  frequently  manufacture  their  own 
packing  boxes.  An  establishment  main- 
tained for  this  purpose  is  as  much  a  manu- 
facturing establishment  as  If  It  were  a  dis- 
tinct and  separate  enterprise.  The  statute 
concerns  itself  with  labor  conditions  and  not 
with  the  destination  of  products,  and  who- 
ever sets  up  an  establishment  of  the  charac- 
ter defined  by  the  statute,  whether  the  man- 
ufactured article  be  designed  for  his  own 
consumption  or  use  or  not,  must  safeguard 
bis  workmen  in  the  manner  prescril>ed  or 
suffer  the  penalty.  For  the  same  reason  it  is 
not  material  whether  manufacturing  l>e  the 
principal  occupation  of  the  owner  or  operator 
of  a  manufacturing  establishment  or  l>e  mere- 
ly incidental  to  some  other  business.  For 
some  purposes  the  matter  might  l>e  important 
Thus,  If  the  question  were  one  of  taxation, 
the  defendant  should  be  classified  as  a  rail- 
road company  and  not  as  a  manufacturer. 
But  if  a  company  engaged  in  transportatioD 
maintain  a  manufacturing  establishment  for 
the  l)etter  or  more  economical  conduct  of  its 
affairs,  it  falls  within  the  purview  of  the 
factory  act  the  same  as  if  that  were  its 
chief  business.  On  the  same  principle  it  is 
of  no  consequence  what  the  charter  powers 
of  a  corporation  may  t>e  if  it  In  fact  owns 
or  operates  a  manufacturing  establishment 

The  petition  did  not  allege  that  it  was 
practicable  to  guard  the  saw,  and  it  is  said 
that  a  demurrer  to  it  should  liave  been  sus- 
tained for  that  reason.  The  statute  provides 
as  follows:  "In  all  actions  brought  under 
and  by  virtue  of  the  provisions  of  this  act, 
it  shall  be  suflident  for  the  plaintiff  to  prove 
in  the  first  instance,  in  order  to  establish  the 
liability  of  the  defendant,  that  the  death  or 


injury  complained  of  resulted  in  consequence 
of  the  failure  of  the  person  owning  or  ope- 
rating the  manufacturing  establishment 
where  such  death  or  injury  occurred  to  pro- 
vide said  establishment  with  safeguards  as 
required  by  this  act,  or  that  the  failure  to 
provide  such  safeguard  directly  contributed 
to  such  death  or  Injury."  Gen.  Stat  1909,  f 
4681. 

[3]  Since  it  is  not  necessary  for  a  plaintiff 
to  extend  hla  proof  in  the  first  Instance  to 
the  subject  of  the  practicability  of  safe- 
guards (Caspar  ▼.  Lewin,  82  Kan.  604,  109 
Pac.  657),  it  is  not  necessary  that  he  ad- 
vance an  issue  on  the  subject  in  the  petition. 
When  it  is  alleged  and  proved  that  the  in- 
jury complained  of  resulted  wholly  or  par- 
tially from  the  failure  to  provide  a  safe- 
guard required  by  the  statute,  the  practic- 
ability of  such  safeguard  is  assumed  unless 
proof  to  the  contrary  be  produced. 

[4]  On  cross-examination  of  some  of  the 
plaintiff's  witnesses,  testimony  was  elicited 
showing  doubt  in  the  minds  of  those  witness- 
es regarding  the  practicability  of  safeguard- 
ing the  saw.  For  present  purposes  it  may 
be  said  that  there  was  positive  propf  tliat  it 
was  not  practicable  to  do  so.  It  is  argued 
that  the  plaintiff  should  then  have  introduc- 
ed the  testimony  of  witnesses  to  the  con- 
trary. This  was  not  necessary.  The  saw 
was  12  inches  in  diameter  and  was  fastened 
to  a  stationary  frame  30  inches  In  height, 
covered  with  a  table  3  feet  wide  and  6  feet 
long,  made  of  2-lnch  oak  timlier.  Tile  saw 
protruded  through  a  slot  in  th^  table  and  to 
a  height  of  four  inches  above  it  The  saw 
was  used  for  ripping  lumber,  and  on  one  side 
of  it  was  an  adjustable  guide  for  the  pur- 
pose of  regulating  the  width  of  pieces  to  I>e 
produced.  On  the  day  of  the  injury  three 
men  were  working  at  the  saw  ripping  16- 
foot  boards  into  strips  2  inches  wide.  Bubb 
would  press  a  board  against  the  saw,  which 
revolved  toward  him.  Another  man  would 
hold  the  board  against  the  guide,  and  thfe 
third  man  would  take  the  two  pieces  which 
came  from  the  saw  and  walk  backwards 
with  them  until  the  board  was  ripped  its  en- 
tire length.  The  2-inch  piece  would  then  be 
thrown  to  one  side  and  the  remainder  of  the 
board  would  be  passed  back  for  another  oper- 
ation of  the  same  kiud.  Just  as  a  tK)ard  left 
the  saw  the  olfbearer  stumbled.  The  2-inch 
piece  came  in  contact  with  the  unguarded 
saw  which  seized  it  and  hurled  a  broken  por- 
tion of  it  like  a  javelin  against  Bubb's  breast 

The  foregoing  description  of  the  saw  and 
its  accessories,  of  the  method  of  using  it, 
and  of  the  danger  to  be  apprehended  from 
it,  given  by  several  witnesses,  constituted 
evidence  bearing  directly  upon  the  question 
whether  or  not  a  guard  could  be  iastalled 
wlilch  would  protect  worlonen  without  sub- 
stantially impairing  the  usefulness  of  the 
tool.  No  expert  testimony  on  the  subject  was 
required.     It  takes  such  slight  invention  to 
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proTide  a  gaard  for  a  saw  of  fbis  kind,  and 
saw  shields,  guards,  and  screens  are  now  so 
common  that  a  Jury  might  well  regard  testi- 
mony that  they  are  not  practicable  as  more 
derogatory  to  the  witness  giving  It  than  to 
those  appliances. 

The  petition  was  based  apon  the  factory 
act  alone.  I^'o  attempt  was  made  to  state  a 
canse  of  action  for  failure  to  furnish  a  safe 
place  to  worli,  or  safe  appliances  with  which 
to  work.  Tlierefore,  the  defenses  of  as- 
sumption of  risk  and  contributory  negligence 
on  t;he  part  of  the  deceased,  which  the  de- 
fendant tried  to  interpose,  were  not  avail- 
able, and  the  constitutionality  of  the  factory 
act,  which  the  defendant  attacked,  is  no 
longer  an  open  question  in  this  court  Cas- 
par T.  Lewln,  82  Kan.  604,  109  Pac.  657. 

The  principal  questions  discussed  above 
were  raised  In  many  ways  and  are  argued 
by  the  defendant  from  many  points  of  view, 
but  enough  has  been  said  to  dispose  of 
them. 

The  Judgment  of  the  district  court  la  af- 
firmed.   AU  the  Justices  concurring. 


(89  Kan.  272) 

POLLET  v.   KANSAS  CriT  OIL  CO. 
(Supreme  Court  of  Kansas.    April  12,  1913.) 

(Byllabu*  ty  the  Court.) 
WlTNE8S|»  ({  268*)  —  Cboss-Ezamiration  — 

ACCIDSNT. 

Upon  the  cross-examination  of  a  witness 
in  a  trial,  the  examiner  baa  the  right  to  ask 
qnestions  to  test  the  knowlecige  of  the  witness 
concerning  the  matters  with  reference  to  which 
he  has  testified  or  to  elicit  evidence  favorable 
to  the  examiner's  side  of  the  case,  provided 
such  qoestions  are  not  otherwise  objectionable. 
[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  931-848,  959;   Dec  Dig.  |  268.*} 

Appeal  from  Court  of  Common  Pleas,  Wy- 
andotte County. 

Action  by  James  A.  Policy  against  the 
Kansas  Cl^  Oil  Company.  Judgment  for 
platntifT,  and  defendant  appeals.     Reversed. 

C.  A.  Bissett,  of  Kansas  City,  Ho.,  and 
Angevine,  Cubblsou  &  Holt,  of  Kansas  City, 
Kan.,  for  appellant  James  F.'  Getty,  of 
Kansas  City,  Kan.,  for  api)ellee. 

SMITH,  J.  This  action  was  brought  by 
the  appellee  to  recover  from  the  appellant 
corporation  damages  for  personal  injuries 
received  in  the  fall  of  a  platform  upon  which 
he  was  standing  while  engaged  in  {minting  a 
building  for  the  appellant 

The  petition.  In  part,  was  as  follows: 
"That  the  platform  or  scaffold  was  erected 
against  the  side  of  said  building  at  the  height 
of  about  twelve  feet  In  the  following  man- 
ner :  That  certain  brackets  or  supports  were 
constructed  by  fastening  two  pieces  of  plank 
or  timber  together  in  the  form  of  a  right  an- 
gle, one  arm  of  said  angle  bplnr  about  three 
feet  long,  and  the  other  being  about  four  feet 
long,  and  then  fastening  a  board  on  each 


side  of  said  first  two  planks  or  tlmbcn^  ex- 
tending to  a  point  near  the  outside  end  of 
the  short  arm  of  said  right  angle,  diagonally 
down  to  a  itolnt  on  the  long  arm  of  said 
right  angle,  and  about  five  or  six  feet  below 
the  point  where  said  arms  of  said  right  an- 
gle were  connected.  That  the  long  arms  of 
said  brackets  were  placed  In  a  vertical  posi- 
tion against  the  side  of  said  building,  the 
short  arms  of  said  brackets  projecting  out  at 
right  angles  from  the  said  building,  the  said 
brackets  being  secured  and  supported  by  an- 
other piece  of  timber  or  plank  b'elng  first  in- 
serted between  the  two  braces  and  against 
the  point  where  the  short  and  long  arms  of 
said  right  angle  were  fastened  together ;  the 
other  end  of  said  plank  resting  on  the  ground 
In  such  a  manner  as  to  brace  and  hold  said 
brackets  against  said  building.  That  said 
brackets  or  braces  were  not  fastened  to  the 
sides  of  said  building,  and  were  held  in 
place  solely  by  the  last-mentioned  plank  rest- 
ing on  the  ground.  That  the  said  defendant 
in  disregard  of  Its  duty  to  furnish  the  plaln- 
tlft  a  reasonably  safe  place  to  work  negli- 
gently and  carelessly  omitted  to  properly 
place  said  braces  or  supports  upholding  said 
brackets  or  to  secure  the  ends  of  said  brace 
timbers  upon  the  ground.  That  by  reason 
thereof  the  said  scaffold  was  weak,  defective, 
and  wholly  unfit  for  the  purpose  for  which 
It  was  used  by  the  defendant  by  reason 
whereof  at  the  time  aforesaid  when  the 
plaintiff,  in  pursuance  of  the  orders  and  di- 
rections of  the  said  superintendent,  went  up- 
on said  scaffold,  the  said  braces  slipped  or 
sank  into  the  ground  or  loosened  in  such  a 
manner  that  the  said  brackets  were  permit- 
ted to  and  did  fall,  permitting  said  scaffold- 
ing to  fall  to  the  ground,  whereby  plaintiff 
was  caused  to  fall  and  drop  with  said  scaf- 
fold and  was  injured.  That  plaintiff  was 
damaged  by  the  fall  In  the  amount  of  $2,000, 
for  which  sum  he  prays  Judgment" 

The  answer  of  appellant,  after  a  general 
denial,  was.  In  part,  as  follows:  "That  said 
injury  complained  of  by  the  plaintiff  in  his  pe- 
tition, If  any  injury  there  was,  was  caused  by 
the  fault  and  negligence  of  the  plaintiff  him- 
self, and  not  by  any  act  or  omission  on  the 
part  of  this  defendant  For  a  third  and  fur- 
ther answer  and  defense,  this  defendant  says 
that  the  injuries  of  the  plaintiff,  if  any  such 
there  were,  were  the  result  of  the  usual  and 
ordinary  risks  of  the  business  in  which  the 
plaintiff  was  engaged,  and  that  all  of  the 
risks  and  dangers  of  said  employment  to- 
gether with  the  risks  and  dangers  of  being 
injured  in  the  manner  in  which  the  plaintiff 
was  Injured,  were  open  and  obvious,  and 
were  well  known  to  the  plaintiff,  or  by  the 
exercise  of  ordinary  care  and  prudence 
should  have  been  known  to  the  plaintiff,  and 
said  plaintiff  assumed  sucb  risks  and  dan- 
gers as  a  part  of  his  employment  For  a 
fourth  and  further  defense  to  the  petition 
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filed  bereln  tbe  defendant  says  that,  if  the 
plaintiff  was  injured  at  the  time  and  place 
mentioned  in  Ills  petition,  bis  injuries  were 
caused  by  and  through  the  negligence  of  a 
fellow  Beryant"  Tbe  reply  was  a  general 
denial. 

In  accordance  with  the  petition,  the  ap- 
pellee tried  the  case  on  the  theory  that  it 
was  tbe  duty  of  the  appellant  to  furnish  blm 
a  safe  place  to  work,  and  by  reason  of  the 
failure  to  do  so  he  fell  and  was  injured,  and 
was  entitled  to  damages.  The  form  and  de- 
scription of  the  several  parts  of  the  platform 
or  scaflTold  as  set  forth  In  the  petition  is  in 
accord  with  the  evidence,  in  which  there  was 
no  conflict  In  this  respect 

On  the  part  of  the  appellant,  the  case  was 
tried  on  the  theory  that  the  appellant  fur- 
nished the  appellee  and  bis  fellow  laborers 
all  necessary  material  to  make  the  scaffold, 
which  appellant  claims  was  a  very  simple 
matter,  and  that  they  undertook  to  and  did 
make  their  own  place  to  work  without  any 
superintendence;  that  the  appellee  and  his 
fellow  laborers  bad  several  days  of  experi- 
ence in  putting  up  this  and  like  scaffolds  for 
painting;  that  the  appellee  and  bis  fellow 
laborers  were  guilty  of  negligence  in  putting 
up  the  scaffold  from  which  be  fell;  and  that 
the  appellant  was  not  responsible  for  any 
damages  which  may  have  resulted  therefrom. 
The  scaffold  from  which  tbe  appellee  fell  was 
one  of  several  of  like  pattern  before  describ- 
ed used  in  painting  the  buildings.  Three  or 
more  of  the  brackets  supported  planks  which 
were  placed  on  top  of  the  upper  arm  of  the 
right  angle  to  form  a  floor  upon  which  tbe 
painters  stood. 

Tbe  principal  allegation  of  error  on  tbe 
trial  is  based  upon  tbe  rulings  of  tbe  court 
In  sustaining  objections  to  questions  pro- 
pounded to  tbe  appellee  as  a  witness  on 
cross-examination.  A  number  of  similar 
platforms  were  used  upon  this  and  other 
buildings  which  were  being  painted,  and  tbe 
appellee  testified  that  he  bad  been  at  this 
work  for  some  days,  had  seen  the  platforms 
erected,  and  had  assisted  in  lowering  tbe 
one,  upon  which  he  worked,  as  occasion  re- 
quired. He  had  also  testified  that  he  and 
two  fellow  workmen  were  left  to  erect  a 
platform  upon  which  they  were  to  work  on 
tbe  morning  of  the  accident,  and  that  about 
tbe  time  they  began  to  erect  the  platform  he 
left  tbe  place,  and  went  some  distance  for 
water  to  drink. 

On  cross-examination  he  was  asked  tbe 
following,  and  other,  questions:  "Q.  Now, 
you  stated,  I  believe,  that  you  had  worked 
on  that  scaffold,  arranged  with  these  brack- 
ets and  supports  for  painting  eight  or  ten 
tanks?  A.  Yes.  Q.  It  was  this  same  scaf- 
fold or  tbe  same  character  of  scaffold  you 
used  In  painting  tanks  that  you  were  using 
at  the  time  you  were  hurt?  A.  Yes;  I  think 
they  was  the  same  ones.  Q.  During  the 
time  yon  would  be  painting  on  the  tanks, 


would  the  scaffold  be  lowered  from  time  to 
time?  A.  We  would  take  it  down  and  lower 
it"  The  appellee  was  then  asked  tbe  fol- 
lowing question,  to  which  objection  was  made 
as  immaterial,  and  the  objection  was  sua- 
talned:  "Q.  Just  tell  bow  that  would  be 
donev  to  lower  it?"  Then  followed  the  fol- 
loMdng  questions  and  answers:  "Q.  Were 
you  ever  present  when  they  were  putting 
up  or  taking  dowq  any  of  the  scaffolds  at 
any  of  the  tanks  or  buildings  during  the 
eight  or  ten  days  you  were  there  helping  to 
paint  tanks  and  buildings?  A.  Yes,  si^;  I 
was  there.  Q.  Did  yon  see  the  men  put  up 
the  scaffolds  and  take  them  down?  A.  Yes, 
sometimes  I  had.  Q.  Did  you  help  at  any 
times  in  doing  anything  toward  putting  up 
tbe  scaffolds?  A.  Well,  I  helped  lay  the 
boards  on  them.  Q.  Did  you  ever  help  put 
up  any  of  the  supporting  two  by  fours?  A. 
No.  Q.  Did  you  ever  see  them  put  up?  A. 
Yes;  I  seen  them  put  up.  Q.  Who  was  that 
at  these  various  times  that  erected  tbe  scaf- 
folds? A.  When  we  was  there  on  the  hill, 
you  mean,  painting  tanks?  Q.  Yes.  A.  My 
father.  Q.  And  who  else?  A.  Well,  there 
was,  sometimes  Bill  Hiller  would  be  up 
there  with  us  and  be  another  fellow  or  two 
up  there;  sometimes  there  would  be  only 
three  of  us,  sometimes  two  of  us.  Q.  Did 
you  ever  help  your  father  In  putting  the 
scaffolds  up?  A.  I  helped  lay  boards  on  it 
Q.  Now,  at  those  times,  when  yon  helped 
lay  the  boards  across  the  brackets,  how  were 
the  supporting  two  by  fours  set?  A.  Set  just 
like  I  told  yon  awhile  ago,  as  near  as  I  can 
tell  you.  Q.  How  is  that?  A.  They  were 
up  against,  in  that  there  like  that  (indicat- 
ing on  model),  and  then  leaning  against  tbe 
ground.  Q.  What  was  against  the  ground? 
A.  The  two  by  four.  Q.  Just  resting  on  the 
ground  you  mean?  A.  Yes;  there  was  the 
end  of  it  sticking  down  on  the  ground.  Q. 
Did  you  see  your  father  or  one  of  the  men 
help  erect  this  scaffold,  where  you  were 
hurt?  A.  Oh,  no;  be  never  helped  them  at 
all.  Q.  Who  put  that  up?  A.  A  fellow  by 
tbe  name  of  Fletcher  and  Bill  Hiller."  The 
follo\\ing  question  was  asked  and  objected 
to,  and  the  objection  sustained:  "Q.  Was 
that  set  up  the  same  as  the  rest  of  them, 
with  tbe  two  by  fours  resting  on  the 
ground?"  Other  questions  were  asked  as 
follows:  "Q.  Did  you  say  you  helped  take 
down  the  scaffolds  at  times?  A.  Yes;  I  help- 
ed take  them  down.  Q.  How  many  times 
did  you  help  take  this  same  kind  of  scaffold- 
ing down?  A.  I  couldn't  say.  Q.  As  many 
as  half  a  dozen  times?  A.  No;  I  don't  be- 
lieve I  have.  Q.  Three  or  four  times?  A. 
Well,  something  like  that"  After  tbe  ap- 
pellee had  testified  that  he  had  gone  for 
water,  he  was  asked:  "Q.  Where  was  the 
scaffolding  at  that  time,  when  you  started 
for  water?"  The  question  was  objected  to 
as  immaterial  and  not  proper  cross-examina- 
tion, and  the  objection  was  sustained.  Also: 
"Q.  How  far  had  yon  got  along  patting  ap 
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tbe  scaffold  when  yen  went  for  the  bncket 
of  water?  (Objected  to  and  the  objection 
sustained.)  Q.  Do  yon  know  how  tbe  scaf- 
fold was  put  np  on  the  south  side?  A.  I 
dont  know.  Q.  Xon  were  there  while  they 
were  puttlns  It  up,  weren't  you?  (Object^ 
ed  to  as  argnmentatlTe^  and  objection  sus- 
tained.)" 

It  appears  from  the  undisputed  evidence 
that  all  the  material  for  the  scaffold  was  at 
hand;  that  for  some  time  preylous  the  work- 
men had  aU  been  setting  up  and  taking 
down  scaffolds,  and  that  It  was  a  very  sim- 
ple operation,  tIz.,  to  put  the  brackets 
against  the  side  of  the  building,  to  put  in  a 
scantling  for  a  brace  to  hold  it  up  and  a 
brace  to  keep  it  from  swerving  sideways, 
and  a  stake  at  tbe  foot  of  the  brace  to  keep 
it  from  slipping;  that  this  was  as  much  a 
part  of  their  work  as  was  the  painting;  that 
appellee  had  repeatedly  assisted  or  at  least 
had  been  present  at  the  putting  up  and  tak- 
ing down  of  similar  scaffolds,  and  that  no 
exi)ert  skill  or  knowledge  of  superintendence 
was  required;  and  that  they  were  simply 
fixing  a  place  to  work  by  an  ordinary  and 
well-known  contrivance. 

Tbe  appellee  testified  that  he  went  away 
for  water  about  the  time  the  other  two  work- 
men commenced  to  remove  and  put  up  the 
scaffold.  The  appellant  on  cross-examina- 
tion asked  questions  to  show  the  appellee's 
knowledge  in  regard  to  putting  up  the  scaf- 
fold, whether  the  work  had  commenced  be- 
fore he  went  for  the  water,  and  whether  it 
was  completed  when  he  returned — ^In  short, 
to  show  whether  he  knew  how  the  scaffold 
should  be  put  up,  and  how,  in  fact,  It  had 
been  or  was  being  put  up.  Objections  were 
made  to  each  of  these  Inquiries,  and  the 
court  sustained  the  objections.  We  think 
they  were  proper  and  material  questions  in 
determining  whether  or  not  he  participated 
in  the  negligence  of  the  other  two,  it  ap- 
pearing that  one  of  tbe  braces  that  rested 
upon  the  ground  was  not  staked  and  was 
set  upon  soft  ground  at  tbe  edge  of  a  ditch, 
and  tlie  brackets  had  not  been  side  braced. 
On  the  cross-examination  of  a  witness  the 
examiner  has  the  right  to  ask  proper  ques- 
tions tending  to  show  the  knowledge  of  the 
witness  concerning  the  matters  of  which  he 
has  testified,  or  to  elicit  evidence  concern- 
ing the  same  matters  favorable  to  his  side 
of  the  case  if  the  questions  are  not  other- 
wise objectionable.  We  think  the  court  er- 
roneously limited  the  cross-examination  of 
the  appellee  as  a  witness  in  these  respects. 
U  the  plaintiff  had  nothing  to  do  with  the 
preparation  of  the  scaffold,  and  had  not  suf- 
ficient knowledge  or  experience  to  enable 
him  to  Judge  of  Its  safety,  the  fellow  servant 
role  Is  not  a  defense.  Henry  v.  Kaw  Boil- 
er Works,  87  Kan.  571,  125  Pac.  67. 

The  Judgment  is  reversed,  and  the  case  Is 
remanded  for  new  trial.  All  the  Justices 
concurring. 


(tt  Kan.  23t) 
BARTELS  ▼.  SCHOOL  DIST.  NO.  118  et  aL 
(Supreme  Court  of  Kansas.    April  12,  1913.) 

fSyllalut  ly  the  Oovrt.) 

Appeal  aru  Ebbob    (|  1010*)— Review  of 

Evidence. 

In  a  controversy  as  to  whether  parts  of 
a  building  were  provided  for  in  tbe  building 
contract,  or  were  extras,  it  appeared  that  the 
provisions  of  the  contract  respecting  them 
were  obscure  and  conflicting,  and  there  was 
oral  and  confiicting  testimony  as  to  the  inter- 
pretation of  tlie  contract  by  the  parties,  and 
also  as  to  what  was  done  under  it;  and  hence 
the  findings  of  the  trial  court  on  this  isBue, 
which  are  supported  by  some  substantial  testi- 
mony, cannot  be  disturbed  on  appeal,  althouprh 
the  Supreme  Court  might  have  reached  a  dif- 
ferent conclusion  in  an  original  investigation 
based  on  the  same  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3979-^3982,  4024;  Dec. 
Dig.  i  1010.»] 

Appeal  from  District  Court,  McPherson 
County. 

Action  by  H.  Bartels  against  School  Dis- 
trict No.  118  and  others.  Judgment  for 
plaintiff,  and  0.  W.  De  Lano  and  others.  ai>- 
peaL     Affirmed. 

J.  S.  Simmons,  of  Hutchinson,  and  Frank 
O.  Johnson,  of  McPherson,  for  appellants. 
Hettinger  8t  Hettinger,  of  Hutchinson,  for 
appellee. 

JOHNSTON,  O.  J.  This  action  was  brought 
by  H.  Bartels  to  recover  a  Judgment  for 
material  furnished  to  C.  W.  De  Lano,  as  con- 
tractor, to  be  used  in  tbe  erection  of  a  six- 
room  schoolhouse  for  school  district  No.  118 
In  McPherson  county,  and  to  enforce  a  me- 
chanic's lien  therefor.  The  United  States 
Fidelity  &  Guaranty  Company  of  BaltimorCk 
which  gave  a  bond  for  the  faithful  per^ 
formance  of  the  contract  by  De  Lano,  was 
made  a  party.  Other  parties  came  in  and 
claimed  liens  for  labor  and  material,  but  the 
rulings  and  decisions  on  these  claims  are 
not  In  controversy  now.  De  Lano  failed  to 
finish  the  building  In  accordance  with  his 
contract,  and  the  school  district,  which  did 
complete  tbe  building,  asked  damages  for 
tbe  failure  of  De  Lano  to  furnish  labor  and 
material  in  accordance  with  his  contract,  and 
also  for  the  penalty  specified  In  the  contract 
for  failure  to  complete  it,  to  wit,  $5  a  day 
after  September  10,  1909,  until  October  1, 
1909,  and  $10  a  day  after  October  1,  1909, 
until  tbe  building  was  completed,  and  this 
was  never  done  by  him. 

The  principal  controversy  between  the  par- 
ties grew  out  of  the  claims  of  De  Lano  for 
extra  compensation  for  work  and  labor  done 
upon  the  building,  and  which,  it  Is  claimed, 
were  not  included  in  the  contract  The  court 
found  that  he  was  entitled  to  $235.70  for 
extras  provided  by  blm,  but  found  against 
a  number  of  things  furnished  and  done  by 
him  which,  it  is  claimed,  were  outside  of  the 
contract.    Of  the  claims  not  allowed,  there 
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are  but  two  about  whlcb  appellants  now 
complain.  One  is  a  claim  for  $1,390  for 
vent  flues  and  stacks,  and  tbe  otber  is  $265 
for  gables  on  tbe  building.  In  tbelr  appeal 
De  I^no  and  tbe  guaranty  company  insist 
tbat  tbe  evidence  does  not  support  the  find- 
ings and  Judgment  of  tbe  court  In  the  prin- 
cipal or  general  contract,  which  was  execut- 
ed on  May  1,  1009,  De  Lano  waa  to  provide 
all  tbe  material  and  furnish  all  tbe  labor  to 
erect  the  schoolhouse,  excluding  tbe  plant 
for  tbe  heating  and  ventilation  of  tbe  build- 
ing, for  which  be  was  to  receive  $9,800.50. 
In  tbe  second  contract,  executed  on  July  3. 
1909,  Lewis  &  Kitchen,  as  well  as  De  Lano, 
agreed  to  provide  for  a  heating  and  ventilat- 
ing plant  in  accordance  with  plans  and  spec- 
ifioatlons  which  were  provided.  They  were 
to  furnish  all  the  materials  and  do  all  the 
work  in  installing  a  gravity  furnace  system 
of  beating  and  ventilation  for  $1,400,  $1,200 
of  which  was  for  heating,  and  $200  of  tbe 
amount,  it  was  stipulated,  was  for  the  brick- 
work of  tbe  vent  stack  and  vault  for  a  dry 
closet  system. 

There  1«  confusion  and  conflict  in  the  stip- 
ulations of  the  contract  as  to  the  vent  flues 
and  stacks,  which  are  referred  to  In  the  gen- 
eral as  well  as  in  tbe  heating  contract.  In 
the  general  contract  there  is  a  provision  that 
tbe  building  is  to  be  completed  according 
to  tbe  plans  and  specifications,  except  as  to 
heating  and  ventilating  and  some  otber  items 
that  are  enumerated,  and  appellants  insist 
tbat  everything  furnished  and  done  toward 
the  flues  and  stacks  by  tbe  contractor  con- 
stituted a  part  of  the  heating  and  ventilating 
system,  and  were  extras  which  should  bare 
been  allowed  by  tbe  trial  court  The  fluM, 
chimneys,  and  other  brickwork  were  provid- 
ed for  in  the  plans  and  specifications  of  tbe 
general  contract;  and  in  the  second,  or  heat- 
ing, contract,  which  was  signed  by  De  Lano, 
it  was  expressly  stated  that  tbe  building  of 
the  flues  and  stacks  devolved  \i\xm  De  Lano. 
Although  he  testified  that  be  did  not  under- 
stand that  they  were  included  in  bis  con- 
tract, be  appears  to  have  interpreted  it  as 
including  them,  because,  before  tbe  beating 
contract  was  made,  be  bad  begun  tbe  con- 
struction of  the  building,  and  was  carrying 
up  the  flues  and  stacks  with  the  walls  of 
tbe  building.  That  he  regarded  them  as  a 
part  of  his  general  contract  is  also  indicated 
by  tbe  fact  tbat  be  did  not  then  claim  them 
to  be  extra,  nor  have  their  value  approved 
in  advance  by  tbe  architect  and  tbe  owner, 
as  the  contract  provided.  There  was  con- 
siderable oral  testimony  that  the  parties  act- 
ed and  treated  tbe  flues  and  stacks  as  part 
of  tbe  contract,  and  tbat  when  tbe  second, 
or  beating,  contract  was  made  the  architect 
and  De  I>ano,  upon  lnqulr>',  stated  to  mem- 
!iers  of  the  school  board  that  everything  was 
included  in  tbe  contract.  Another  reason 
why  the  flues  and  stacks  were  not  regarded 
to  be  a  part  of  tbe  beating  pbtnt  is  tbat  tbe 


cost  of  them  abont  equaled  the  price  paid 
for  tbe  entire  furnace  and  beating  plant  pro- 
vided for  in  tbe  second  contract 

As  to  tbe  gable  which  was  claimed  to  be 
an  extra,  there  was  testimony  that  a  gable 
placed  in  the  roof  was  not  shown  upon  one 
of  the  plans  of  tbe  building.  Tbe  gable  was 
shown,  however,  on  three  of  the  plans,  bat 
appears  to  have  been  omitted  from  what  is 
called  tbe  roof  plan.  There  is  testimony  to 
the  effect  that  at  one  time  it  was  the  sal>- 
Ject  of  discussion  with  the  members  of  tbe 
board,  who  insisted  that  It  was  Included  in 
the  contract  and  tbe  result  was  that  tbe 
contractor  made  a  pencil  correction  on  tbe 
roof  plan  and  put  It  in  the  building  without 
having  it  approved  and  provided  for  as  an 
extra.  According  to  one  of  the  witnesses 
the  plan  was  corrected  by  De  Lano  and  tbe 
lumber  cut  for  the  gable  before  any  question 
was  raised  about  the  omission,  and  before 
any  claim  was  made  that  it  was  not  included 
In  tbe  contract;  but  this  is  denied  by  De 
Lano. 

It  thus  appears  that  there  is  a  conflict  in 
the  oral  testimony  as  to  tbe  interpretation 
which  the  parties  placed  upon  tbe  contract 
on  both  items  for  extras  as  well  as  a  con- 
flict of  testimony  as  to  what  was  done  under 
tbe  contract  In  this  state  of  the  case  tbe 
finding  of  the  court  that  the  so-called  extras 
were  not  intended  to  be  included  in  the  con- 
tract or  treated  by  the  parties  as  extras  is 
binding  on  this  appeal. 

Appellants  ask  this  court  to  examine  tbe 
evidence  independent  of  tbe  prior  adjudica- 
tion of  the  trial  court  upon  tbe  theory  that 
it  is  principally  a  construction  of  the  contract 
and  tbe  specifications  Included  in  it,  ex- 
plained by  undisputed  oral  tesUmouy.  This 
may  be  done  where  all  of  tbe  evidence  as  to 
tbe  controverted  points  Is  in  writing,  and 
so,  too,  may  findings  be  reviewed  and  set 
aside  on  appeal,  where  there  is  no  substan- 
tial testimony  to  support  them.  Here,  bow- 
ever,  there  is,  as  we  have  seen,  oral  testi- 
mony of  a  conflicting  character  on  the  vital 
points  in  the  case,  and  the  findings  of  the 
trial  court,  based  on  such  a  conflict  cannot 
be  disturbed  on  appeal,  even  if  this  court 
might  have  reached  a  dUTerent  conclusion  in 
an  original  investigation  of  the  same  testi- 
mony. Counsel  cite  Belknap  y.  Sleeth,  77 
Kau.  164,  93  Pac.  580,  as  an  authority  for  an 
original  consideration  of  the  testimony  In 
this  case,  but  there  all  of  tbe  material  tes- 
timony was  in  writing.  One  witness  testlfled 
orally,  but  his  evidence  was  upon  a  point 
that  was  not  material  to  the  controversy, 
and  tbe  case  was  presented  in  this  court  sub- 
stantially as  it  was  in  the  district  court 
In  this  case  there  was  competent  oral  evi- 
dence tending  to  supi>ort  tbe  findings  of  tbe 
trial  court.  It  was  its  province  to  weigh  the 
evidence,  settle  tbe  conflicts  In  it,  and  draw 
nil  reasonable  Inferences  therefrom,  and  to 
set  aside  its  fiudings  because  this  court  was 
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of  opinion  tbat  the  preponderance  of  the 
evidence  was  against  them  would  be  a  usur- 
pation. 

There  appears  to  be  substantial  and  suffi- 
cient ertdence  to  sustain  the  findings  of  the 
court,  and  Its  Judgment  will  therefore  be  af- 
firmed.   All  the  Justices  concurring. 


(89  Kan.  2») 

ATCHISON,  T,  &  S.  F.  EX.  CO.  v.  BOAED 

OF  COM'RS  OF  NEOSHO  COUNTY 

et  aX. 

(Supreme  Court  of  Kansas.    April  12,  1918.) 

(SyUaTfui  by  the  Court.) 
Statutes  (|  76*)— CoNsnTDTiowAtiTY— Spe- 

CIAI.  AOT. 

Chapter  88  of  the  Laws  of  1907,  purport- 
ing to  amend  section  1  of  chapter  88  of  the 
Laws  of  190S,  relating  to  the  building  of  cer- 
tain bridges  in  Neosho  county,  is  a  special 
act,  the  purpose  of  which  could  be  eSepted  by 
a  general  law,  and  mnst  therefore  be  held  to 
b«  repugnant  to  section  17  of  article  2  of  the 
Constitution,  although  the  act  which  it  par- 
ports  to  amend  is  a  valid  special  law. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  11  77%-78%;   Dea  Oig.  {  7e.»] 

Appeal  from  District  Court,  Neosho 
County. 

AcUon  by  the  Atchison,  Topeka  &  iSanta 
Fe  Railway  Company  against  the  Board  of 
County  Commissioners  of  Neosho  County  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Reversed. 

Wm.  R.  Smith,  O.  J.  Wood,  and  A.  A 
Scott,  all  of  Topeka,  for  appellant  B.  W. 
Grant,  of  Erie,  for  appellees. 

JOHNSTON,  C  J.  The  commissioners  of 
Neosho  county  levied  a  tax  upon  the  prop- 
erty in  the  county  to  pay  for  certain  bridges, 
which  were  bniU  In  pursuance  of  the  au> 
tborlty  given  by  chapter  88  of  the  Laws  cd 
1907.  The  appellant,  the  Atchison,  Topeka 
&  Santa  F£  Railway  Company,  challenged 
the  legality  of  the  tax  levied  against  its 
property  for  that  purpose,  and,  liavlng  paid 
the  same  under  protest,  brought  this  action 
to  recover  1690.62,  the  amount  of  the  bridge 
tax.  Upon  a  demurrer  to  its  petition  the 
trial  court  held  that  the  tax  was  valid,  and 
Itoni  its  decision  an  appeal  was  taken. 

The  right  of  Teoovery  depends  upon  tlie 
validity  of  the  act  under  which  the  tax  was 
levied.  The  ground  of  attack  is  that  the  act 
is  slieclal  legislation  and  repugnant  to  sec- 
tion 17  of  article  2  of  the  Constitution.  It 
applies  only  to  Neosho  county,  and  only  pur- 
ports to  affect  three  of  the  bridges  of  that 
county.  It  is  obviously  special  in  its  na- 
ture, and  it  Is  undoubtedly  a  case  in  which  a 
general  law  could  be  made  applicaMe.  Coun- 
sel for  appellee  concedes  the  contention  that 
the  act  la  local  and  q>eclal  In  form  and  pur- 
pose, and  frankly,  says  that  if  It  had  orig- 
inated since  section  17  of  article  2  of  the 
Constitution  bad  been  amended  it  would  be 


clearly  invalid.  It  is  Inristed,  however,  that 
the  act  cannot  be  regarded  as  new  legisla- 
tion, but  merely  as  an  amendment  of  sec- 
tion 1  of  chapter  88,  I^ws  of  1905,  and  that 
chapter  was  enacted  before  the  adoption  of 
the  amendment  of  1906,  which  gave  the 
conrts  the  final  determination  of  the  ques- 
tion .whether  a  general  law  was  applicable 
and  could  have  aecomplished  the  purpose 
for  which  a  special  law  was  enacted.  It  has 
been  decided  that  l^iis  constitutional  amend- 
ment is  prospective  in  its  operation  and  does 
not  apply  to  laws  enacted  prior  to  its  adop-, 
tlon.  State  v.  Cox,  79  Kan.  530,  99  Pac 
112a  The  special  act  of  1905  must  there- 
fore be  treated  as  a  valid  law,  and  it  is  con- 
tended that  an.  enactment,  confessedly  spe- 
cial In  its  nature,  may  at  this  time  be  added 
to  or  substituted  for  some  or  all  of  the  sec . 
tlons  of  a  valid  special  law  by  way  of 
amendment . 

The  <»riginal  act  of  1906  provided  that 
three ,  bridges  should  be  erected  at  certain 
points  in  Neosho  county  at  a  cost  of  $6,000 
each.  To  obtain  funds  for  the  building  of 
the. bridges,  authority  was  given  to  the  coun- 
ty commissioners  to  levy  taxes  and  issue, 
warrants.  In  1907  the  first  section  of  the 
law  of  1905  was  taken  out  of  the  act,  and 
there  was  substituted  for  it  another  act 
.which  authorized  the  building  of  one  of  the 
bridges  at  a  cost  of  $12,000  and  each  of  the 
other  two  at  a  cost  of  $6,000.  It  thus  ap- 
pears that  a  change  was  made  in  one  of  the 
substantial  provisions  of  the  act,  and  the 
section  for  which  the  new  act  is  a  substitute 
was  expressly  repealed.  However,  it  is  im- 
material to  what  extent  the  act  of  1907 
amends  that  of  1905,  or  whether  the  amend- 
ed act  is  to  be  Inserted  In  and  treated  as  a 
part  of  the  former.  The  later  act  embodies 
new  legislation.  It  is  admitted  to  be  special 
legislation.  No  special  legislation  is  excepted 
from  the  limitation  of  the  Constitution.  Ibe 
effect  of  the  limitation  cannot  be  avoided  by 
dressing  special  legislation  in  the  garb  of 
an  amendment  to  an  earlier  act  We  have 
a  maltitnde  of  special  acts,  relating  to  a 
great  variety  of  subjects,  wtdch  were  passed 
prior  to  the  recent  amendment  to  the  Con- 
stitution, and  if  it  were  held  that  these 
could  be  amended  by  8t)ecial  legislation  the 
amendment  would  have  little  effect  The 
Legislature  may  amend  statutes  by  sub- 
stituting one  provision  for  another,  whether 
cognate  or  not  providing  the  new  provision 
comes  fairly  within  the  subject  expressed  in 
the  title  of  the  earlier  act  If  the  theory 
of  appellees  was  adopted.  It' would  be  com- 
paratively easy,  therefore,  for  the  Legisla- 
ture to  achieve  Its  ends  In  great  part  by 
special  legislation,  and  in  that  way  defeat- 
the  purpose  of  the  constltntional  restriction 
which  was  intended  to  i^oiiiblt  the  doing  of 
anything  by  a  fecial  ad;  which  can  be  ef- 
fected by  a  general  law.  If  the  other  view 
were  taken,  it  would,  in  effect  mean  that  the' 
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Legislature  might  accomplish  any  of  its  pur- 
poses by  a  special  act,  Including  those  which 
could  be  effected  by  a  general  law,  providing 
they  were  disguised  as  amendments  of  ex- 
isting statutes. 

That  the  purpose  sought  to  be  accomplish- 
ed by  the  special  act  in  question  can  be 
reached  by  a  general  law  is  demonstrated  in 
Anderson  ▼.  Caiond  County,  77  Kan.  721,  735, 
95  Pac.  683,  688.  It  was  there  said:  "To 
enact  a  general  law  on  the  subject,  giving 
to  boards  of  county  commissioners  In  every 
county  in  the  state  authority  to  build  or  re- 
move bridges,  appropriate  funds,  and  issue 
bonds  to  meet  the  expense  ttiereof,  under 
such  restrictions  and  limitations  upon  their 
authority  in  the  premises  as  the  Legislature 
may  deem  wise  and  salutary,  wonld  not  re- 
quire more  than  ordinary  skill  in  the  science 
of  legislation." 

The  act,  l>eing  special  legislation,  violates 
the  constitutional  limitation;  and  hence  it 
furnished  no  authority  for  the  levy  of  the 
bridge  tax  which  appellant  was  compelled 
to  pay. 

The  Judgment  will  therefore  be  reversed 
and  the  cause  remanded,  with  the  direction 
to  overrule  the  demurrer  to  the  petition  of 
appellant    All  the  Justices  concurring. 


(S9  Kan.  186) 

AABON   et  aL  v.  MISSOURI  ft  K.  TELE- 
PHONE CO.t 

(Supreme  Court  of  Kansas.    April  12,  1913.) 

(Bytlabut  ly  the  Court.) 

1.  Telegraphs  and  Telephones  (5  15»)— 
TJsB  OF  Poles— Personal  Injubiks— Cabe 
Required. 

One  telephone  company  which  sells  to  an- 
other the  right  to  maintam  a  wire  upon  its 
poles  is  liable  for  an  injury  to  an  employ^  of 
the  other  company,  who  is  himself  trite  from 
fault,  which  is  occasioned  by  the  failure  of 
the  owning  company  to  use  reasonable  dili- 
gence to  keep  tile  ^oles  in  such  condition  that 
they  can  be  used  with  safety  In  the  customary 
manner. 

[Ed.  Note. — ^For  other  cases,  see  Telegraphs 
and  Telephones,  Cenb  Dig.  (  9;  Dec.  Dig.  | 
15.*] 

2.  Tblbobafhs  and  Telephones  (i  16*)— 
Use  of  Poles— Neolioence— Liability. 

In  that  situation,  where  the  owning  com- 
pany for  the  purpose  of  installing  a  new  set 
of  poles  has  stripped  its  wires  from  the  old 
ones,  and  an  employ^  of  the  other  company 
is  killed  while  removine  the  remaining  wire 
by  the  breaking  of  a  pole  caused  by  a  weak- 
ness not  discoverable  by  mere  observation,  it 
is  not  necessarily  relieved  from  Uability  by 
the  fact  that  it  was  engaged  in  replacing  the 
old  poles. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  9;  Dec.  Dig.  $ 
15.»] 

8.  Telbobafhs  and  Telephones  (i  15*)— 
Use  of  Poles— Neolioehob—Wabnino  of 
Danoeb. 

In  that  situation  a  general  warning  to  the 
workman  to  be  careful  while  removing  the 
wires  is  not  necessarily   sufficient  to   relieve 


the   owning  company  from  farther  responsi- 
bility. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  9;  Dec.  Dig.  i 
15.*] 

4.  Telegbaphs   and   Telephones    (8   15*)— 
Use  of  Poles— Contbibutoby  Neoligenob. 

In  that  situation  the  owning  company  is 
not  as  a  matter  of  law  exempt  from  liability 
on  the  ground  that  the  workman  was  Iraund  at 
his  peril  to  ascertain  the  condition  of  the  pole 
before  climbing  it 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  9;  Dec  Dig.  f 
15.*] 

5.  Death  (t  99*)— Damaoes, 

Under  the  evidence,  an  allowance  of  $10,- 
000  to  the  parents  for  the  death  of  their  son 
is  held  to  have  been  excessive. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §1  125-130;   Dec.  Dig.  t  99.*] 

Appeal  from  District  Court  Leavenworth 
County. 

Action  by  Michael  Aaron  and  Jeanette 
Aaron  against  the  Missouri  &  Kansas  Tele- 
phone Company.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Modified  and  af- 
firmed.   ' 

deed,  Hunt  &  Palmer,  of  Topeka,  for  ap- 
pellant John  T.  O'Keefe  and  Lee  Bond, 
both  of  Leavenworth,  and  M.  N.  McNaugh- 
ton,  of  Tonganoxle,  for  appellees. 

MASON,  J.  A  partnership  which  was  con- 
ducting a  local  telephone  business  attached 
a  wire  to  a  line  of  poles  of  the  Missouri  & 
Kansas  Telephone  Company  under  a  contract 
allowing  this  to  be  done  for  an  agreed  con- 
sideration. The  owner  of  the  poles,  which 
will  be  spoken  of  as  the  telephone  company, 
was  engaged  in  replacing  them  by  a  new  set 
For  tills  puij^ose  it  had  a  crew  of  men  at 
work  removing  from  the  old  poles  all  of  its 
own  wires  excepting  one,  which  was  descrlt>- 
ed  as  a  "dead"  wire.  Walter  Aaron,  in  the 
employ  of  the  partnership  referred  to,  was 
following  this  crew,  and  removing  the  two 
remaining  wires.  For  this  purpose  he  climb- 
ed a  pole  from  which  all  but  them  two  wires 
had  been  removed.  He  took  one  off,  and  as 
he  loosened  the  otlier  the  pole  fell  with  him, 
inflicting  injuries  from  which  be  died.  His 
parents  sued  the  telephone  company,  alleg- 
ing its  negligence  to  have  been  the  cause  of 
his  death.  They  recovered  a  ladgment  and 
the  defendant  appeals. 

The  defendant  maintains  that  there  was  no 
evidence  of  any  negligent  act  or  omission  on 
its  part  that  could  have  been  the  proximate 
cause  of  the  injury.  The  injured  workman 
was  not  its  employe,  and  its  liability  cannot 
be  based  upon  principles  peculiar  to  the  re- 
lation of  master  and  servant  The  plaintiffs 
contend  that  the  injury  resulted  from  the 
neglect  of  two  .duties  which  the  telephone 
company  owed  to  the  local  telephone  company 
and  its  employes,  to  keep  the  poles  in  such 
condition  that  it  was  safe  to  climb  them  for 
any  purpose  connected  with  the  maintenanc* 
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of  the  telephone  wire  of  the  partnership,  and. 
If  any  of  them  were  In  such  condition  as  to 
make  this  unsafe,  to  give  a  sufficient  warn- 
ing of  that  fact. 

[1]  The  telephone  company  In  selling  the 
privilege  of  attaching  a  wire  to  Its  poles  by 
fair  Implication  assvuned  an  obligation  to  use 
reasonable  diligence  to  keep  them  in  such 
condition  that  they  could  be  used  with  safety 
in  the  customary  manner;  and  this  obliga- 
tion inured  to  the  benefit  of  the  employ^  of 
the  local  company.  The  company  owning  the 
poles  necessarily  knew  that  the  employes  of 
the  other  company  would  make  use  of  the 
poles,  and  in  legal  contemplation  Invited 
them  to  do  so;  It  Is  not  absolved  from  lia- 
bility by  the  want  of  contractual  relation 
with  them.  The  case  is  within  the  principle 
thus  stated:  "One  who  supplies  a  thing  for 
such  use  by  others  that  It  is  obvious  that 
any  defect  will  be  likely  to  result  in  Injury 
to  those  so  using  it  is  liable  to  any  person 
who,  using  it  properly  for  the  purpose  for 
which  It  Is  supplied,  is  Injured  by  its  defec- 
tive condition.  The  doctrine  of , invitation  has 
been  Invoked  as  a  ground  of  liability  in  such 
cases,  proceeding  upon  the  theory  that  he 
who  furnishes  a  thing  for  a  certain  use  by 
others  invites  others  to  use  it,  and  is  there- 
fore bound  to  make  it  safe  for  such  purpose." 
29  Cyc  484. 

In  a  celebrated  case  involving  the  basis  of 
noncontractual  liability  for  negligence,  Sir 
WUllam  BaUot  Brett,  Master  of  the  Rolls, 
deduced  from  the  prior  decisions  a  compre- 
hensive principle  which  he  expressed  in  this 
language:  "Whenever  one  person  is  by  clr- 
cuDistances  placed  in  such  a  position  with 
regard  to  another  that  every  one  of  ordinary 
sense  who  did  think  would  at  once  recognize 
that,  if  be  did  not  use  ordinary  care  and  skill 
in  his  own  conduct  with  regard  to  those  cir- 
comstances,  he  would  cause  danger  of  injury 
to  the  person  or  property  of  the  other,  a  duty 
arises  to  use  ordinary  care  and  skill  to  avoid 
such  danger."  Heaven  v.  Pender,  L.  R.  11 
Q.  B.  Div.  503,  509.  This  generalization  has 
met  with  Judicial  approval  in  this  country 
as  well  as  in  England.  Huber  v.  La  Crosse 
City  B.  Co.,  92  Wis.  636,  66  N.  W.  708,  31 
!>.  R.  A.  583,  53  Am.  St.  Rep.  940.  See,  also, 
note,  46  L.  R.  A.  41, 109 ;  1  Thompson  on  the 
Law  of  Negligence,  i  979 ;  2  Cooley  on  Torts 
(3d  Ed.)  p.  1491.  The  facts  of  the  case  are 
unusual,  and  we  find  no  precise  parallel  In 
the  decisions,  but  the  circumstance  that  the 
telephone  company  remained  in  full  control 
of  the  poles  is  a  sufilcient  basis  for  establish- 
ing a  noncontractual  liability.  Of  this  phase 
of  the  matter  it  has  been  said:  "No  question 
bag  ever  been  raised  as  to  the  propriety  of 
the  rule  that,  provided  the  plaintiff  has  a 
right  to  be  where  he  was  at  the  time  he  was 
Injured,  the  fact  that  the  defendant  or  his 
servants  had  control  of  the  injurious  agency 
Is  a  sufficient  ground  for  requiring  him  to 
Indemnify  the  plaintiff  Independently  of  the 
qnestions  whether  there  was  or  was  not  any 


privity  of  contract  between  tiiem,  and  wheth- 
er the  injurious  agency  was  real  or  personal 
property."  Note,  46  L.  R.  A.  38.  Such  a 
liability  Is  measured  by  the  same  standard 
as  that  of  an  employer  to  his  employe.  The 
cases  cited  bear  out  this  statement  of  the 
same  note:  "Whether  the  person  who  owns 
or  supplies  the  agency  which  caused  the  in- 
jury occupies  the  position  of  master  or  is  a 
mere  stranger  as  respects  the  servant  In- 
jured, the  duty  Incumbent  on  him  must  nec- 
essarily be  measured  by  the  standard  of 
'ordinary  care,'  and  neither  on  principle  or 
authority  is  there  any  reasonable  ground  for 
arguing  that  this  expression  can  have  a  dif- 
ferent meaning  In  cases  involving  an  ex- 
posure of  the  servant  to  exactly  the  same 
perils  simply  because  the  party  who  subjects 
him  to  those  perils  la  not  his  master."  Note, 
46  L.  R.  A  52. 

[2]  If  no  change  of  poles  had  been  in  prog- 
ress, and  a  pole  had  broken  while  Walter 
Aaron  was  climbing  it  to  attach  or  repair 
the  wire,  causing  him  to  fall,  he  being  with- 
out fault  in  the  matter,  liability  of  the  com- 
pany could  be  based  upon  its  negligence  in 
permlttlug  the  pole  to  become  defective.  But 
the  defendant  argues  that  there  could  be  no 
liability  here  for  allowing  the  pole  to  t)e- 
come  weakened,  because  the  telephone  com- 
pany was  in  the  act  of  putting  in  a  line  of 
new  poles,  a  course  adapted  to  remedy  any 
existing  defect  The  reason  for  the  sub- 
stitution of  new  poles  was  not  shown.  It 
does  not  affirmatively  appear  that  it  was  be- 
cause the  old  poles  were  worn  out,  or  were 
regarded  as  unsafe.  In  any  event,  the  pro- 
cess of  substitution  Involved  the  climbing  of 
the  old  poles  for  the  purpose  of  detaching 
the  wires.  If  the  telephone  company,  after 
having  stripped  the  old  poles  of  its  own 
wires  (excepting  the  one  described  as  "dead"), 
ought  reasonably  to  have  expected  that  some 
employe  of  the  local  company  in  the  course 
of  the  removal  of  the  other  wire  might  be  in- 
jured by  climbing  a  pole  which  was  unsafe 
for  that  purpose  because  of  a  weakness  not 
apparent,  but  discoverable  by  methods  in 
ordinary  use,  it  was  bound  to  use  reason- 
able diligence  to  prevent  this,  and,  if  it  neg- 
lected to  do  so,  it  was  liable  for  any  Injury 
resulting  from  such  omission.  We  think  each 
of  these  hypotheses  had  support  In  the  evi- 
dence, and  therefore  that  the  question  of 
liability  was  rightfully  submitted  to  the 
jury.  It  was  Shown  that  the  pole  that  fell 
broke  off  at  the  surface  of  the  ground ;  that 
it  was  hollow,  but  Its  outside  appearance 
gave  no  Indication  of  this  fact;  a  witness 
who  had  been  in  the  service  of  the  telephone 
company  for  18  years  testified  that  the  cus- 
tomary method  of  ascertaining  whether  a 
pole  had  become  unsafe  was  by  thrusting  a 
sharp  crowbar  into  the  portion  below  the 
ground,  or  by  pressing  against  it  with  a  long 
pole  having  a  sharpened  iron  at  the  end; 
that  the  practice  was  for  the  safety  of  the 
poles  to  be  tested  and  the  unsafe  one;^  owrk- 
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ed  before  the  wotktnen  undertook  to  strip 
the  wires  from  a  line  of  poles.  The  wires 
themselves  might  help  to  support  a  weak 
pole,  and  whatever  danger  there  was  In 
climbing  It  would  naturally  be  Increased  by 
their  removal. 

[3]  The  employes  of  the  telephone  com- 
pany may  have  been  perfectly  safe  In  the 
work  they  were  dolns,  and  yet  the  Situation 
may  have  required  some  such  precaution  as 
that  suggested,  for  the  benefit  of  whatever 
person  should  remove  the  last  wire.  The 
jury  found  that  an  employ*  of  the  defend- 
ant had  warned  the  president  of  the  local 
company  In  a  general  way  to  be  careful  while 
removing  the  wires,  and  he  had  repeated  the 
warning  to  Walter  Aaron ;  nothing  being 
said  In  either  case  about  this  particular  pole. 
This  cannot  be  held  as  a  matter  of  law  to 
have  been  sufficient  to  absolve  the  telephone 
company  from  further  responsibility. 

t4]  The  defendant  further  maintains  that 
the  evidence  conclusively  established  that 
the  injured  workman  was  guilty  of  contribu- 
tory negligence,  because  reasonable  care  for 
his  own  safety  required  him  to  examine  into 
the  condition  of  the  pole  before  climbing  It, 
and  such  examination  would  hare  shown  It 
to  be  dangerous.  The  right  of  a  "linemau" 
to  recover  for  injuries  resulting  from  a  de- 
fect In  the  pole  on  which  he  is  working  has 
been  affirmed  and  denied.  Note,  15  Ann. 
Cas.  598;  note,  Ann.  Cas.  1912B,  467;  note, 
21  I/.  R.  A.  (N.  S.)  T74;  note,  30  L.  R.  A.  (N. 
S.)  477;  notes,  26  L.  R.  A.  (N.  S.)  509,  1195. 
In  each  of  the  cases  to  which  the  two  notes 
last  cited  are  appended  the  Injured  work- 
man was  employed  by  a  company  other  than 
that  owning  the  poles;  but  as  he  sued  his 
own  employer  no  point  was  developed  hav- 
ing on  that  account  any  special  application 
here.  There  can  be  no  hard  and  fast  rule 
that  any  workman  whose  duties  require  him 
to  climb  a  telephone  pole  must  Judge  of  Its 
condition  at  his  peril.  Here  there  was  posi- 
tive evidence  of  a  custom  to  have  an  inspec- 
tion made  by  some  one  else.  At  the  time  of 
his  death  Walter  Aaron  was  19  years  old, 
and  had  been  working  for  the  local  telephone 
company  2  or  3  weeks.  He  was  not  shown 
to  have  had  any  other  experience.  The  ques- 
tion whether  his  conduct  precluded  a  recov- 
ery was  for  the  Jury. 

A  number  of  trial  mlings  are  complained 
of.  A  witness  was  allowed  to  be  asked  whose 
duty  it  was  to  Inspect  the  poles,  and  other 
similar  questions.  The  form  was  objection* 
able,  but  no  prejudice  resulted,  for  his  an- 
swers as  a  whole  showed  plainly  that  what 
he  was  undertaking  to  do  was  to  describe 
the  usual  practice  as  he  had  observed  It 
An  objection  is  made  to  an  Instruction  be- 
cause it  seemed  to  allow  the  Jury  to  deter- 
mine what  the  defendant's  duty  was.  In  ef- 
fect, however,  the  court  instructed  that  it 
was  the  duty  of  the  defendant  to  use  reason* 
able  preeautlons,  and  left  the  Jury  to  deter- 


mine whether  certain  conduct  was  necessary 
to  that  end,  and  therefore  became  its  duty. 
The  Jury  were  told  that  it  was  the  duty  of 
the  defendant  to  keep  the  poles  in  a  reason- 
ably safe  condition.    A  more  accurate  state- 
ment would  have  been  that  Its  duty  was  to 
use  reasonable  diligence  to  make  them  safe, 
but  the  failure  to  observe  the  distinction  does 
not  warrant  a  reversal,  for  upon  the  whole 
charge  It  does  not  appear  that  any  miscon- 
ception on  the  part  of  the  Jury  was  probable. 
Karaera  v.  Boiler  Works,  82  Kan.  432,  108 
Pac.  806.     An  instruction  was  given  to  the 
effect  that  the  company  was  liable  If  the  in- 
Jury  resulted   without  fault  of  the  person 
Injured  by  reason  of  a  hidden  defect  of  which 
the  defendant  knew  or  would  havie  known 
if  it  had  exercised  reasonable  diligence.     If 
the  defendant  actually  knew  of  the  defect, 
its  liability  would  depend  upon  whether  It 
used  due  care  to  warn  the  workman,  but 
that  aspect  of  the  matter  Is  made  sufficiently 
clear  elsewhere  In  the  charge.     An  instruc- 
tion that  ordinary  care  on  the  part  of  the 
injured  person  may  be  inferred  from  the  In- 
stinct of  self-preservation  is  criticised  on  the 
ground  that  it  should  have  been  limited  by 
the  phrase,  "In  the  absence  of  evidence  to 
the  contrary."    The  language  used  does  not 
suggest  that  the  Inference  referred  to  would 
necessarily  overcome  positive  evidence,   but 
properly  leaves  the  matter  to  the  Jury.    The 
contention  is  made  that  several  of  the  spe- 
cial  findings  were  without  support   In    the 
evidence.    The  Jury  found  In  answer  to  ques- 
tions that  Walter  Aaron  was  completing  the 
work  of  the  gang  ahead  of  him ;  that  he  was 
working  Indirectly  for  the  defendant  under 
the  defendant's  foreman.    There  was  a  sense 
In  which  these  answers  were  Justified.    The 
evidence  showed  that  Aaron  was  removing 
the  dead  wire  owned  by  the  telephone  com- 
pany, but  left  on  the  poles  by  Its  foreman. 
The  defendant  Introduced  no  evidence  what- 
ever, and  the  presence  of  this  wire  is  not  ex- 
plained.   There  was  room  for  the  Inference 
that  the  defendant  was  interested  in  having 
it  removed  before  the  poles  were  taken  down, 
and  therefore  that  to  that  extent  Aaron  was 
doing  work  for  its  benefit.    In  any  event  no 
prejudice  resulted,  for  the  Judgment  was  not 
based  on  the  theory  that  he  was  in  its  em- 
ploy.   The  Jury  also  said  there  was  no  di- 
rect evidence  whether  Aaron  inspected    the 
pole  before  climbing  it     Several  witnesses 
testified  that  they  did  not  see  him  do  so,  al- 
though he  was  within  their  sight    The  evi- 
dence was  far  from   conclusive,  and  niisht 
well    be   characterized   as  not  direct      TUe 
finding  as  to  the  grounds  of  negligence  is  not 
clearly   expressed,   but  we  interpret    It    as 
meaning  that  the  defendant  was  negligent  In 
using  an  unsafe  pole  and  in  failing  to  give 
warning  of  its  condition. 

in  The  defendant  maintains  that  the 
amount  of  recovery  allowed — $10,000 — was 
too  large.     Under  our  statute  the  dauiages 
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must  be  estlinattedsolelr  upon  tlM  basis  ot 
coDopensation  for  pecuniary  loss.     A  T.  ft 
S.  F.  R.  Cto,  T.  Brown,  Adia'r,  26  Kan.  448; 
Ballway  Ckx  ▼.  Ryan,  62  Kan.  682,  64  Paa 
608.     The  parents  were  entitled  to  recover 
what  their  son  would  probably  have  earned 
dnrlng  his  minority,  less  the  probable  ex- 
pense of  Ms  maintenance,  and  In  addition 
thereto  an<A  mm  as  he  would  hare  been 
Ukely  to  contribute  to  their  support,  or  to 
the  support  of  either,  after  he  became  of 
age.    Railroad  Co.  y.  Cross,  68  Kan.  424,  49 
Pac.  589.    The  deceased  was  the  oldest  of 
six   children.     Nothing  is  shown  as  to  his 
parents'  financial  circumstance's  beyond  the 
fact  that  they  owned  their  home.     The  fa- 
ther was  township  assessor.    He  was  at  the 
time  of  the  trial  64  years  of  age;   his  wife 
being  44.     Walter  at  the  time  of  his  death 
was  receiving  "possibly"  $1.50  or  $1.75  a  day. 
Be  had  at  one  time  been  deputy  township 
assessor,  receiving  $3  a  day.     His  mother 
testified  that  during  this  time  the  money  was 
kept  for  him,  he  buying  what  he  wanted  as 
he  needed  it — high  school  books  and  cloth- 
ing— ^and   that   she  received  a  part   of  it 
Tliere  was  no  further  testimony  regarding 
the  lilsposal  of  bis  wages  or  his  contribution 
to  the  stipport  of  the  family.    This  was  sub- 
stautially  all  the  evidence  that  bore  upon  the 
extent  of  the  plalntHTs  pecuniary  loss.     We 
think  it  failed  to  Justify  so  large  an  award. 
Wliat  rate  of  interest  the  amount  allowed 
sbonld  be  regarded  as  capable  of  earning  is 
debatable.    An  annuity  payable  Jointly  to  a 
husband  of  64  and  a  wife  of  44  until  the 
death  of  one  of  them,  and  thereafter  for  life 
to  the  survivor,  can  be  purchased  at  the  rate 
of  $1,973.30  for  each  $100.     Ten  thousand 
dollars    would,    therefore,    be    more    than 
enongh  to  secure  to  the  plaintiffs  the  pay- 
ment of  1500  a  year  for  so  long  as  either 
BfaOBld  live.    At  the  time  of  the  death  ef 
their  son  they  were  aged,  respectively,  60 
and   40,  and  such  an  annuity  would  have 
cost   tbem  $2,099.70  for   each  $100.     While 
the   amount  that  their  son  would  probably 
have  contributed  to  their  support  if  he  had 
llred  is  not  capable  of  exact  computation,  it 
seems  clear  that  there  was  no  basis  in  the 
evidence  for  expecting  that  his  annual  con- 
tribatlon  would  reach  anything  like  so  high 
an   average  as  $500.     In  determining  what 
allowance  sbonld  be  deemed  excessive  little 
aid  is  to  be  had  firom  the  adjudications,  for 
each  case  turns  upon  its  peculiar  facts.     In 
this  state  recoveries  by  parents  for  the  death 
of  a  child  have  been  sustained  where  they 
amonnted  to  $4,000  (Railway  Co.  v.  Fajardo, 
74  Kan.  314,  86  Pac  301)  and  $4,500  (St.  It. 
tc  S.   r.  Rly.  Co.  v.  French,  56  Kan.  584,  44 
Pac    12),  and  set  aside  as  excessive  where 
they  amonnted  to  $3,000  (A  T.  &  S.  F.  Rid. 
Co.  V.  Brown,  Adm'r,  26  Kan.  443)  and  $1,- 
600  (Coal  C!o.  v.  Limb,  47  Kan.  469,  22 -Pac. 
181).     A  mere  comparison  of  the  amount  of 


the- Judgment  with  that  sustained  or  set  aside- 
in  other  cases  is  obviously  of  little  value,  es- 
pecially with  respect  to  decisions  In  other 
Jurisdictions,  where  the  measure  of  recovery 
is  different  Cases  are  collected  in  notes  in 
12  Am.  St  Rep.  381,  70  Am.  St  Bep.  669,  and 
18  Ann.  Cas.  1209.  See,  also,  4  Sedgwick  on 
Damages  (9th  Bd.)  |  1367,  and  1  White  on 
Personal  Injuries,  |  206. 

We  are  of  the  opinion  that  the  Judgment 
Is  excessive,  but  not  so  much  so  as  to  suggest 
the  influence  of  iMsslon  or  prejudice.  Ar- 
gentine V.  Bender,  71  Kan.  422,  80  Paa  935. 
Upon  a  careful  consideration  we  have  con- 
cluded that  $6,000  is  as  large  a  Judgment  as 
should  be  pfirmitted  to  stand  under  the  evi- 
dence. 

The  Judgment  will  be  reduced  to  $6,000. 
and,  as  so  modified,  afllrmed,  subject  to  the 
right  of  the  plaintiffs  to  require  a  new  trial 
upon  the  question  of  the  amount  of  damages 
snstalned  by  filing  with  the  clerk  of  the  dis- 
trict court  a  request  therefor  within  20  days 
after  the  mandate  of  this  conrt  shall  bavft 
been  issued.    All  the  Justices  concurring. 


m  Bkn.  4«) 
GARNER  T.  HORNEai.  t. 
<Alipreme  Court  of  Kansas.     April  12,  1918.) 

AFPBAI,  AND  E^BOB  (|  1010*>— FlRBINOS— ISVI- 
DKNCB. 

Findings  of  fact  snstained  by  competent 
evideace  will  not  be  set  aside  on  appeal,  in  the 
absence  of  error  of  law. 

[Ed.  Note. — For  other  cases.  Fee  Appeal  and 
Error,  Cent  Dig.  {{  3979-3982,  4024;  Dec.  Dig. 
f  10l6.*J 

Appeal  from  District  Ooort,  Ford  County. 

Action  by  T.  F.  Gamer  against  A.  M.  Hor- 
ner. From  Judgment  for  defendant,  plain- 
tiff appeals.    Afllrmed. 

Robt  Garvin,  of  St  John,  and  Francis  C. 
Price,  of  Ashland,  for  appellant  T.  A. 
Scates  and  A  F.  Watkins,  both  of  Dodge 
City,  and  Chas.  0.  Calkin,  of  Kingman,  for 
appellee; 

PER  CURIAM.  The  Jndgment  appealed 
from  Is  for  a  balance  found  to  be  due  upon 
an  accounting  between  partners.  No  error 
is  alleged  except  in  the  findings  of  fact 
These  findings  appear  to  be  sustained  by 
competent  evidence,  and  therefore  will  not 
be  set  aside. 

The  Jndgment  is  affirmed. 

(89  Kan.  32U 
BANE  OF  TOPEKA  ▼.  SADLER. 
(Supreme  Conrt  of  Kansas.     April  12,  IdlS.) 

(Synaltu  T>v  the  Court.) 

1.   JWDflMENT    (§    570*)— VOLUKTABT    DlSiaSS- 

AI/— F>TECT. 

Following  Deming  v.  Douglass,  60  Kan. 
738,  67  Pac.  054,  it  is  held  that  a  plaintiff  in 
ejectment,  who  has  voluntarily  dismissed  his  ac- 
tion, after  a  Judgment  upon  a  first  trial  had 
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been  set  aside  under  the  statute  (now  repealed) 
allowing  a  second  trial  as  a  matter  of  right,  is 
regarded  as  having  thereby  permanently  aban- 
doned his  claim,  and  can  maintain  no  further 
action  thereon. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  a  1028-1034,  1036-1040,  1042- 
1045,  1165;    Dec  Dig.  J  570.*] 

2.  Judgment  <|  617*)— Voluntabt  Dismiss- 
Ai/— Effect. 

One  who  has  in  that  manner  lost  the  ri^ht 
to  maintain  such  an  action  cannot,  by  taking 
possession  of  the  land  while  temporarily  with- 
out an  actual  occupant,  acquire  the  right  to 
assert  his  claim  of  title  by  way  of  defense. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  §§  1062,  1130,  1134;  Dec.  Dig.  § 
617.*] 

3.  Judgment  (§  525*)— Recitals  in  Record- 
Vacation  OF  JVDOMKNT— GeOUNDS. 

A  recital  in  the  record  of  an  ejectment  ac- 
tion that  a  judgment  upon  a  first  trial  was  va- 
cated for  good  cause  shown,  upon  application 
of  the  unsuccessful  party,  notice  thereof  being 
entered  on  the  journal,  is  to  be  interpreted,  in 
the  absence  of  anything  farther  to  indicate  the 
contrary,  as  showing  that  the  judgment  was 
vacated  upon  a  demand  made  as  a  matter  of 
right 

[Bd.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §§  568,  9tW,  982%;  Dec.  Dig.  § 
525.*] 

Appeal  from  District  Court,  Chautauqua 
County. 

Action  by  the  Bank  of  Topeka  against  M. 
■C.  Sadler.  Judgment  for  plalntlU,  and  de- 
fendant appeals.    Affirmed. 

H.  E.  Sadler,  of  Sedan,  for  appellant  D. 
R.  Hlte  and  Mulvane  &  Gault,  all  of  Topeka, 
for  appellee. 

MASON,  J.  In  June,  1903,  M.  C.  Sadler, 
the  grantee  In  several  tax  deeds,  dated  Sep- 
tember 21,  1901,  brought  ejectment  based 
thereon  against  Alfred  P.  Reid,  the  holder  of 
the  patent  title;  other  defendants  being 
joined.  A  first  trial  resulted  in  a  judgment 
for  the  defendants.  Upon  application  of  the 
plaintiff  tlie  judgment  was  vacated  and  the 
cause  was  continued  until  the  next  term  of 
court,  when  it  was  dismissed  upon  the  vol- 
untary application  of  the  plaintiff.  In  Janu- 
arj-,  1904,  the  Bank  of  Topeka  acquired 
Ueid's  title  and  rented  the  land.  The  tenant, 
without  the  knowledge  or  consent  of  the 
bank,  abandoned  it.  On  September  4,  1904, 
M.  C.  Sadler,  finding  It  thus  without  an  ac- 
tual occupant,  took  physical  possession.  On 
February  11,  1911,  the  bank  brought  eject- 
ment against  her  (M.  O.  Sadler).  The  court 
found  the  facts  substantially  as  above  stated 
and  rendered  judgment  for  the  bank,  from 
which  this  appeal  is  taken. 

[1]  In  Demlng  v.  Douglass,  60  Ran.  738, 
57  Pac.  954,  it  was  held  that  a  plaintiff  In 
ejectment,  who  liad  voluntarily  dismissed  his 
action,  after  the  judgment  upon  a  first  trial 
had  been  set  aside  under  the  statute  allowing 
a  second  trial  as  a  matter  of  right,  was  to 
be  regarded  as  having  thereby  permanently 
abandoned  his  claim.  This  precedent,  if 
followed,   compels  an  affirmance  of  the  de- 


cision of  the  trial  court  in  the  present  case. 
We  are  asked  to  re-ezamlne  the  soundness 
of  the  doctrine  there  announced,  but  do  not 
regard  that  course  as  necessary  or  called  for. 
The  matter  relates  to  policy  rather  than  prln- 
cipl&  There  is  no  inherent  hardship  or  in- 
justice in  compelling  a  plaintiff,  after  the 
results  of  a  first  trial  have  been  set  aside  as 
a  matter  of  right,  to  allow  the  cause  to  pro- 
ceed to  a  final  trial,  under  penalty  of  losing 
his  right  of  action.  The  question  is  one  of 
procedure  and  statutory  construction.  A  defi- 
nite rule  on  the  subject  was  adopted  by  this 
court  in  1899,  the  reasons  therefor  being  set 
out  In  the  opinion  in  the  case  cited.  Before 
the  situation  arose  to  which  the  rule  was  ap- 
plied In  this  case,  two  sessions  of  the  liCgis- 
lature  had  been  held,  without  an  amendment 
to  the  statute  as  It  had  been  construed,  and 
the  decision  had  been  followed  by  this  court 
after  its  membership  had  been  enlarged. 
Douglass  V.  McGlnnls,  64  Pac.  1113,i  not 
ofllcially  reported.  Whether  or  not  the  rule 
was  the  best  that  might  have  been  adopted. 
It  is  not  so  manifestly  unsound  In  principle 
or  pernicious  In  result  as  to  justify  the  trial 
court  in  refusing  to  follow  it,  or  this  court 
in  now  changing  it 

[2]  Within  the  authority  of  the  decisions 
cited,  the  plaintiff  in  the  first  ejectment  ac- 
tion, having  voluntarily  dismissed  it  after 
one  judgment  had  been  set  aside  on  her  own 
application,  made  as  a  matter  of  right,  could 
not  maintain  a  new  action,  reasserting  the 
same  claim.  Nor  could  she  better  ber  situa- 
tion, and  acquire  a  right  to  assert  ber  claim 
by  way  of  defense,  by  taking  possession  «rf 
the  land  when  it  was  left  without  an  actual 
occupant,  through  the  departure  of  the  ten- 
ant without  the  knowledge  of  the  landlord. 
Nicholson  v.  Hale,  73  Kan.  599,  85  Pac.  B92; 
Buehler  v.  Teetor,  84  Kan.  281,  114  Pac.  387; 
Buckner  v.'  Wlngord,  84  Kan.  682,  115  Paa 
636. 

[3]  The  appellant  contends  that  the  record 
does  not  affirmatively  show  the  vacation  of 
the  first  judgment  to  have  been  procured  by 
invoking  the  statutory  right  to  a  second  trial 
in  ejectment — that  so  far  as  shown  in  this 
proceeding  a  new  trial  may  have  been  grant- 
ed because  of  errors  committed  in  the  former 
one.  The  journal  entry  in  the  first  action, 
after  reciting  the  rendition  of  a  Judgment 
for  the  defendants,  proceeds:  "And  there- 
upon ui)on  application  of  said  plaintiff,  notice 
of  such  application  being  entered  on  the  Jour- 
nal of  the  court,  and  for  good  cause  shown, 
the  said  Judgment  against  the  plaintiff  was 
set  aside  and  vacated  by  the  court  and  a 
new  trial  granted,  and  said  cause  was  dtily 
continued  to  the  ensuing  term  of  this  court" 
The  statute  relating  to  a  second  trial  in 
ejectment  (Gen.  St.  1901,  £  5086,  repealed  by 
chapter  333,  Laws  1005)  read:   "In  an  action 


'  Reported  In  full  In  the  Paclflo  Reporter ;  re- 
ported ns  a  memorandum  decision  without  opinion 
In  62  Kan.  869. 
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for  the  recovery  of  real  property,  the  party 
against  whom  judgment  Is  rendered  may  at 
any  time  during  the  term  at  which  the  judg- 
ment Is  rendered  demand  another  trial,  by 
notice  on  the  Journal,  and  thereupon  the 
judgment  shall  be  vacated  and  the  action 
shall  stand  for  trial  at  the  next  term."  The 
recital  of  the  journal  entry  Is  that  the  Judg- 
ment was  vacated  on  the  application  of  the 
plaintUf;  notice  thereof  having  been  entered 
on  the  journal.  This  points  plainly  to  an 
Invocation  of  the  statute  quoted,  for  the 
entering  on  the  journal  of  a  notice  of  an 
aiH>lication  to  vacate  a  judgment  is  not 
adapted  to  any  other  proceeding.  This  con- 
sideration is  not  offset  by  the  presence  of 
the  phrase,  "for  good  cause  shown,"  which 
1b  formal  and  Indefinite  and  applicable  to 
any  situation.  If  a  motion  for  a  new  trial 
en  account  of  errors  had  actually  been  made, 
the  fact  would  undoubtedly  have  been  shown 
to  the  satisfaction  of  the  court  In  the  trial 
of  the  second  action. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 

(89  Kan.  381) 

FOLTZ  V.  BUCK. 
(Supreme  Court  of  Kansas.    April  12,  1918.) 

(SyUabua  hy  the  Court.) 

1.  Mauciotjs  Prosecution  (S  27*)— Malic*— 
Elements. 

In  an  action  for  malicious  prosecution  mal- 
ice la  an  essential  element,  but  it  is  not  restrict- 
ed to  the  personal  hatred,  spite,  or  revenge  of 
the  one  who  institutes  the  prosecution. 

[Qd.  Kote. — For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  {  60;  Dec.  Dig.  §  27.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4309,  4310.] 

2.  Mauciotjs  Pbosecution  (J  72*)— Instktjo- 
•noN. 

In  a  case  where  there  was  testimony  tend- 
ing to  show  that  the  defendant  caused  the  plain- 
tiff to  be  prosecuted  for  an  offense,  when  he 
did  not  believe  the  plaintiff  to  be  snilty,  and 
that  a  prosecution  was  instituted  for  an  im- 
proper and  wrongful  {purpose,  it  was  not  error 
for  the  trial  court  to  include  in  his  charge  the 
statement  that  "the  prosecution  of  a  person 
with  any  other  motive  than  to  bring  the  Builty 
person  to  justice  is,  in  the  law,  a  malicious 
prosecution." 

[Ed.  Note.— For  other  cases,  see  Malicions 
Prosecution,  Cent.  Dig.  iJ  1G8-173;  Dec.  Dig. 
i  72.»] 

S.  Tkial  (S  350*)— Speciai,  Intbbboqatobieb 

—Malicious  PBosEcirnoN. 

The  refusal  of  the  court  to  submit  a  spe- 
cial question,  aslcing  the  jury  to  state  in  detail 
the  material  facts  which  the  defendant  withheld 
when  he  consulted  the  county  attorney  as  to 
the  bringing  of  the  prosecution,  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8§  828-833;  Dec.  Dig.  {  350.»] 

4.  TBIAL   (I    343*)— FlNDINQS  AND    Vkbdict— 
CONBTHTJCTION. 

Special  findings  will  he  construed,  if  pos- 
sible, so  as  to  uphold  the  general  verdict;  and 
where  there  is  obscurity  as  to  the  Itind  of  dam- 
ages included  in  the  general  verdict  the  prayer 
of  tiie  petition  is  not  al>solutely  controlling,  but 


consideration  may  be  fiven  to  the  allegations 
in  the  body  of  the  petition  and  to  the  testimony 
introduced  in  support  of  them,  as  well  as  to 
the  instructions  given  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  li  809-812;  Dec  Dig.  (  343.»] 

Appeal  from  District  Court,  Butler  County. 

Action  by  Dan  Foltz  against  Carl  Buck. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

N.  A.  Yeager,  of  Augusta,  and  Geo.  J.  Ben- 
son and  T.  A.  Kramer,  both  of  El  Dorado,  for 
appellant  O.  L.  Altcman,  of  El  Dorado,  for 
appellee. 

JOHNSTON,  C.  J.  This  action  was  brought 
by  Dan  Foltz,  the  appellee,  against  Carl 
Buck,  the  appellant,  to  recover  damages  for 
malicious  prosecution.  The  parties  both  re- 
sided in  Augusta,  and  on  October  28,  1910, 
Buck  swore  to  a  complaint  charging  Foltz 
with  feloniously  and  burglariously  entering 
a  store  building  In  that  city  with  the  inten- 
tion of  stealing  merchandise  kept  there.  On 
this  complaint  the  warrant  was  Issued,  and 
Foltz  was  arrested  and  taken  before  a  Jus- 
tice of  the  peace  in  El  Dorado.  On  November 
17,  1910,  a  trial  was  had,  and  upon  the  evi- 
dence the  magistrate  found  that  Foltz  had 
not  committed  the  offense  charged,  and  also 
that  there  was  no  probable  cause  for  charg- 
ing him  with  the  offense.  Shortly  afterwards 
the  present  action  was  brought,  and  on  the 
trial  a  verdict,  awarding  damages  to  Foltz 
In  the  sum  of  fSOO,  was  returned. 

The  appellant  and  his  partner  were  engag- 
ed in  the  produce  business,  and  had  stored 
butter,  eggs,  poultry,  and  other  articles  in 
the  basement  of  a  building  In  Augusta,  and 
appellee  and  his  family  resided  In  rooms  in 
the  same  building  Immediately  al>ove  the 
basement  It  appears  that  api)eUant  and  his 
partner  kept  dogs  in  the  basement,  and  that 
female  dogs  were  sometimes  brought  there 
for  the  purpose  of  breeding  them  to  one  of 
appellant's  dogs.  The  howling  and  noise 
made  by  the  dogs  irritated  appellee,  and  he 
had  quarreled  with  appellant  about  this,  and 
also  about  an  Improper  proposal  that  appel- 
lant had  made  to  the  wife  of  appellee.  Ac- 
cording to  appellee's  testimony  there  was  a 
great  deal  of  howling  by  the  dogs  on  Octo- 
ber 24,  1910,  which  angered  him,  and  he  un- 
dertook to  find  appellant  and  to  put  an  end 
to  the  disturbance.  He  stated  that  he  heard 
some  one  In  the  basement,  but  when  he 
knocked  at  the  door  no  one  answered,  and 
when  he  tried  to  enter  the  basement  he 
found  It  was  locked.  He  then  called  to  a 
young  woman  who  was  In  his  home  to  hand 
him  the  key  to  the  kitchen  door,  and  when 
this  was  given  him  he  unlocked  the  door  and 
entered  the  basement  There  he  found  two 
men,  who  told  him  they  were  there  to  breed 
the  dogs,  but  upon  inquiry  he  found  that 


•For  otbai  cuaa  see  suaa  topio  u>d  tecUon  NUMBKR  in  Deo.  Dl«.  &  Am.  Dig.  Key-No.  Serl«s  &  Rep'r  Ind«z4a 
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appellant  was  not  In  the  basement  After 
upbraiding  them  for  keeping  dogs  there,  he 
learned,  upon  Inquiry  of  the  wife  of  appel- 
lant, where  he  had  gone  and  followed  him 
to  that  place.  There  a  somewhat  angry  con- 
troversy ensued.  On  the  other  band,  appel- 
lant claims  that  his  Arm  had  been  losing  ar- 
ticles from  the  basement  for  some  time,  and 
that  in  order  to  detect  the  criminals  he  had 
left  these  men  in  the  basement,  and  that  ap- 
pellee had  entered  that  day  without  knock- 
ing, and  he  appeared  to  be  surprised  when 
be  found  tliat  persons  were  in  there.  As 
against  this  claim,  the  appellee  says  the 
building  was  upon  a  public  street  opposite 
a  hotel;  the  basement  was  high  and  with 
windows  through  which  persons  inside  could 
be  readily  seen;  that  appellee  called  aloud 
for  the  key  with  which  the  door  was  un- 
locked; and  that  he  entered  there  In  the 
middle  of  the  day,  without  secrecy  or  stealth, 
but  for  the  sufficient  reason  of  putting  an 
end  to  a  nuisance  under  his  dwelling. 

The  first  contention  is  that  appellee  failed 
in  his  proof,  and  that  therefore  appellant's 
demurrer  to  the  evidence  should  have  been 
sustained.  There  appears  to  be  no  shortage 
in  the  proof.  It  was  shown  that,  upon  an 
examination  of  the  merits  of  the  charge 
made  by  appellant  that  appellee  was  not 
guilty,  and  aside  from  the  discharge  and  the 
findings  of  the  magistrate  that  there  was 
no  probable  cause,  there  was  abundant  tes- 
timony to  show  that  appellant  had  no  rea- 
sonable grounds  for  believing  appellee  to  be 
guilty  at  the  time  he  made  the  charge,  and 
that,  in  fact,  he  did  not  then  believe  appel- 
lee to  be  guilty,  but  maliciously  instituted 
the  prosecution  against  him.  It  is  unneces- 
sary to  recount  the  facts  brought  out  in  the 
testimony,  but,  based  upon  it,  the  jury  made 
special  findings  to  the  effect  that  appellant 
did  not  believe  that  appellee  was  guilty  when 
he  instigated  the  prosecution ;  that  when  he 
consulted  with  the  county  attorney  in  re- 
gard to  the  prosecution  be  did  not  fairly  or 
fully  state  the  facts  to  him;  and,  further, 
tlrnt  appellant  caused  the  arrest  and  prose- 
cution of  appellee  from  malicious  motives. 

There  is  complaint  that  there  was  error  in 
permitting  counsel  for  appellee,  in  his  open- 
ing statement  to  the  jury,  to  characterize 
the  breeding  of  dogs  In  the  basement  under 
the  residence  of  appellee  as  a  "nefarious" 
business.  It  is  true  that  an  emphatic  adjec- 
tive was  used  in  describing  such  conduct,  but 
it  certainly  afi'ords  no  ground  for  reversal. 

[1,  2]  Error  is  assigned  on  a  statement  by 
the  court  In  one  of  its  instructions  that  "the 
prosecution  of  a  person  with  any  other  mo- 
tive than  to  bring  the  guilty  person  to  jus- 
tice is,  in  the  law,  a  malicious  prosecution." 
Although  this  is  a  very  condensed  statement 
of  the  law,  it  cannot  be  regarded  as  errone- 
ous. In  this  action  malice  is  an  essential 
element  to  be  proven,  but  malice  is  not  re- 
stricted to  personal  hatred,  spite,  or  revenge. 


It  is  enough  if  the  prosecution  was  institnt- 
ed  from  any  wrongful  or  Improper  motive. 
The  law  contemplates  that  criminal  prosecu- 
tions shall  only  be  brought  to  punish  crime 
and  to  bring  criminals  to  Justice.  When  a 
proceeding  Is  intentionally  instituted  to  fur- 
ther a  private  or  wrongful  purpose,  it  is,  in 
law,  a  malicious  prosecution.  As  stated  In 
Kelley  v.  Sage,  12  Kan.  109,  page  112:  "The 
criminal  law  was  not  designed  to  assist  in 
the  collection  of  debts,  and  he  who  attempts 
to  so  use  it  must  expect  to  smart  for  it" 

It  has  also  been  said  that:  "In  a  leeal 
sense,  any  act  done  willfully  and  purpo.sely 
to  the  prejudice  and  injury  of  another,  which 
is  unlawful,  is,  as  against  that  person,  mali- 
cious." Commonwealth  v.  Snelling,  32  Mass. 
(15  Pick.)  321. 

In  Vlnal  v.  Core  and  Compton,  18  W.  Va. 
1,  page  27,  the  court  expressed  the  idea  o£ 
the  challenged  instruction  in  equally  brief 
terms,  where  it  said  that  malice,  in  its  legal 
meaning,  was  "some  motive  other  than  a  de- 
sire to  have  punished  a  person  believed  by 
the  prosecutor  to  be  guilty  of  the  crime 
charged." 

In  speaking  of  malice  In  the  enlarged 
sense  of  the  law,  the  Supreme  Court  of  Ore- 
gon held  that  it  included  every  unlawful  and 
unjustified  motive,  adding:  "In  an  action 
for  malicious  prosecution  any  motive,  other 
than  that  of  simply  instituting  a  prosecution 
for  the  purpose  of  bringing  a  party  to  jus- 
tice, is  a  malicious  motive."  Gee  v.  Culver, 
13  Or.  508,  11  Pac.  302  (syl.  par.  1). 

I^anguage  substantially  similar  to  that 
used  by  the  court  in  this  case  is  found  in  19 
A.  &  E.  Enc}-cl.  of  L.  675,  where  it  is  said 
that  "malice  may  consist,  it  has  been  held, 
of  any  motive  other  than  a  desire  to  bring 
a  guilty  party  to  justice,"  and  numerous  cas- 
es are  cited  in  support  of  the  text 

The  twenty-third  Instruction  given  is  also 
the  subject  of  complaint,  on  the  alleged 
ground  that  there  was  no  dispute  in  the  ma- 
terial facts,  and  that  the  court  should  have 
told  the  jury  expressly  that  there  was  proba- 
ble cause  for  instituting  the  prosecution.  As 
already  shown,  there  was  a  dispute  in  the 
testimony,  and  certainly  there  was  plenty  to 
show  that  the  prosecution  w^as  instituted 
without  probable  cause. 

[3]  No  error  was  committed  in  refusing  to 
submit  a  special  question  asking  the  Jury  to 
detail  the  facts  withheld  by  appellant  from 
the  county  attorney  when  he  submitted  the 
matter  to  that  officer.  Aa  well  might  he 
have  asked  the  Jury  to  state  the  testimony 
on  which  the  verdict  was  based.  Only  sin- 
gle, ultimate  facts  are  to  be  submitted  in  any 
special  interrogotary. 

The  objections  to  questions  are  not  deemed 
to  be  material;  nor  is  there  any  substantial 
basis  in  the  claim  that  the  special  findings 
conflict  with  each  other  or  with  the  general 
verdict 

£4]  Appellant  finally  insists  tliat  there  was 
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error  In  Kiterlng  judgment  agalnat  him  for 
1500.  His  claim  Is  that  under  the  petition 
and  special  findings  the  judgment  against 
him  should  not  have  exceeded  $35.  In  appel- 
lee's petition  he  Includes  allegations  to  the 
effect  that  the  malicious  prosecution  had 
caused  injury  to  his  feelings,  reputation,  and 
business,  and  that  he  had  been  put  to  the  ex- 
pense of  $26  to  procure  an  attorney  to  de- 
fend him  In  the  prosecution  and  the  sum  of 
$10  to  procure  the  attendance  of  witnesses 
at  the  trial  of  the  criminal  charge^  In  the 
prayer  of  the  petition  be  asks  judgment  for 
"the  sum  of  $S5  actual  damage,  and  for 
five  thousand  ($5,000.00)  dollars  punitive 
damage,  and  for  costs  of  this  action."  On 
the  trial  proof  was  offered  showing  actual 
damages  far  beyond  the  damages  mentioned, 
and  also  testimony  was  received  which  war- 
ranted a  substantial  award  as  exemplary 
damages.  One  of  the  special  Interrogatories 
and  answers  was:  "If  you  should  find  for 
tbe  plaintiff,  stata  separately  the  amounts 
allowed  for  actual  damages  and  exemplary 
damages.  If  you  allow  any  exemplary  dam- 
ages? Ans.  Actual  damages,  $500.  Exempla- 
ry damages." 

It  is  plain  that  the  pleader  blundered  in 
formulating  the  prayer  of  the  petition  and 
confused  actual  expenses  with  actual  dam- 
ages. The  pleading  of  Injuries  to  his  busi- 
ness, reputation,  and  feelings  in  the  body  of 
his  petition  and  the  offering  of  proof  in  sup- 
port of  these  averments  shows  that  the  case 
was  tried  on  the  theory  that  the  actual  dam- 
ages were  not  limited  to  the  actual  expenses 
incurred  at  the  trial  of  tbe  criminal  charge. 
The  court  directed  the  trial  and  instructed 
the  jury  as  If  actual  damages  beyond  the 
amount  claimed  for  expenses  of  the  prosecu- 
tion were  Involved.  Appellant  InsUts  that 
he  did  not  try  the  case  on  that  theory ;  but, 
while  he  made  numerous  objections  to  the  in- 
troduction of  evidence.  It  la  manifest  that 
when  the  evidence  was  admitted  and  tbe  In- 
structions given,  relating  to  actual  damages, 
no  specific  objection  was  made  that  under 
the  pleadings  the  actual  damages  should  be 
limited  to  the  money  paid  as  expenses  of 
the  criminal  trial.  The  case  having  been 
tried  as  a  case  of  substantial  damages  for 
Injury  to  the  business,  good  name,  and  feel- 
li^  of  appellee,  the  jury  must  have  made 
their  award  upon  that  theory.  Instead  of 
finding  the  actual  damages  as  $36,  the  spe- 
cial finding  disclosed  an  award  of  $500  as 
actual  damages,  which  necessarily  Included 
the  $35  paid  out  as  actual  expenses.  The 
findings  are  to  be  construed  so  as  to  support 
the  general  verdict,  where  that  is  possible, 
and  wittiln  tbe  rule  of  Burnell  v.  Bradbury, 
68  Kan.  444,  77  Pac.  85,  we  think  the  ver- 
dict can  be  upheld. 

Finding  no  material  error  in  the  proceed- 
ings, the  judgment  of  the  district  court  wlU 
be  affirmed.    All  the  Justices  concurring. 


.(89  Kan.  iOS) 
MAFFET  T.   SOHAAB.' 
(Supreme  Coart  of  Kansas.     April  12,  1913.) 

(Byllabut  ly  the  Court.) 

1.  Vkkdob  and  Fubchabeb  ii  3.34*)— Rbirdt 

or   PUBCHABEB  —  DAMAQXS  —  MlSSEFBKSEN- 
TATION. 

Honestly  believing  that  a  tract  of  land  con- 
tained 272  acres,  a  vendor  so  represented  to 
hia  vendee,  who  purchased  relying  upon  the  rei>- 
resentation.  As  a  part  of  tbe  same  oral  negoti- 
ations a  price  of  $45  per  acre  was  agreed  upon, 
and  the  total  oonaideration  was  arrived  at  by 
multiplying  the  price  by  the  number  of  acres. 
A  written  contract  of  sale  was  signed,  which 
described  the  land,  and  stated  the  total  consid- 
eration without  referring  to  the  number  of 
acres  or  the  price  per  acre  The  contract  was 
consummated  by  payment  of  the  price,  and  the 
execution  and  delivery  of  a  deed  in  the  ordina- 
ry form,  which  contained  no  reference  to  the 
price  per  acre,  but  stated  the  consideration  as 
$12,240,  and  gave  a  description  of  the  land  fol- 
lowed by  the  words:  "Ck>ntaining  in  all  272 
acres  more  or  less."  The  tract  contained  only 
257.71  acres.  The  vendee  sued  to  recover  the 
excess  consideration^  stating  all  the  facta  relat- 
ing to  the  sale  in  hia  petition.  Held:  (1)  The 
plaintiff  was  entitled  to  recover  because  of  mi»- 
representation  as  to  the  quantity  of  land,  al- 
thoagh  the  representation  was  made  without 
intent  to  deceive. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  (^ent  Dig.  {{  969-980;  Dec.  Dig.  | 

2.  VENDOB  AlfD  PlTBCHABKB  (|  3S4*)— REVKDT 
or  PXTBCHASKB  —  DaMAQBS  —  MtrTDAI.  MIS- 
TAKE.    . 

The  plaintiff  was  also  entitled  to  recover. 
Irrespective  of  frand,  because  of  the  mutual  mis- 
talse  of  the  parties  regarding  tiie  quantity  of 
land. 

[Bid.  Note. — For  other  cases,  see  Vendor  and 
Purchaser.  Cent  pig.  fi  969-980;  Dea  Dig.  | 
334.*] 

3.  Evidence  (!|  433,  434*)— Paboi.  EvroxROB 
—Action. 

The  oral  negotiations  were  admissible  in  ev- 
idence to  sustain  both  grounds  of  recovery. 

[Ed.  Note.— For  other  rases,  see  Evidence, 
Cent.  Diff.  $|  1990-2004,  2005,  2520;  Dec.  Dig. 

4.  Vendor  and  Pubchaser  (J  834*)— Action  ' 
BT  Pdbohaseb  —  DxnciENCT  —  WiixrcL 
Fbaud. 

Tbe  plaintiff  was  not  entitled  to  recover 
on  the  ground  of  willful  fraud. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Ont  Dig.  SI  959-980;  Dec  Dig.  | 
334.*] 


Appeal  from  District  Court,  Kingman 
County. 

Action  by  John  N.  Maffet  against  Carl 
Schaar.  From  a  judgment  for  plaintiff,  dfr' 
fendant  appeals.     Affirmed. 

H.  a  Walter,  of  Kingman,  for  appellant 
Geo.  L.  Hay  and  U  F.  Walter,  both  of  King- 
man, for  appellee. 

BUROH,  3,  After  oral  negotiations  upon 
the  subject,  tbe  defendant  entered  into  a 
written  contract  to  sell  to  the  plaintiff  a 
tract  of  land.    The  material  portions  of  the 
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contract  follow:  "The  said  party  of  the 
first  part  will  convey  and  assure  to  the  par- 
ty of  the  second  part  in  fee  simple,  clear 
of  all  incumbrances  the  following  described 
real  estate  situated  in  the  county  of  King- 
man, and  state  of  Kansas,  to  wit:  AH  of 
the  northwest  quarter  of  section  thlrty-slx, 
except  R.  R.  right  of  way  and  aU  the  south- 
west quarter  of  section  thlrty-slx  lying  west 
of  the  B.  B.  right  of  way,  all  in  township 
No.  twenty-seven  and  range  No.  eight  west 
of  the  sixth  principal  meridian.  The  said 
party  of  the  second  part  agrees  to  pay  ?12,- 
240.00  for  the  above  described  land."  In 
due  time  the  contract  was  consummated  by 
the  execution  and  delivery  of  a  deed,  which 
recited  a  consideration  of  $12,240,  and  which 
described  the  land  as  follows:  "All  of  the 
northwest  quarter  of  section  number  thirty- 
six,  except  the  railroad  right  of  way  and 
all  that  part  of  the  southwest  quarter  of  sec- 
tion number  thirty-six,  lying  and  situated 
west  of  the  railroad  right  of  way,  all  in 
township  number  twenty-seven,  south,  and 
of  range  No.  eight,  west  of  the  sixth  princi- 
pal meridian,  containing  in  all  272  acres 
more  or  less."  Afterwards  the  plalntltC  caus- 
ed the  land  to  be  surveyed,  and  found  that 
it  contained  only  257.71  acres.  Thereupon 
he  sued  the  defendant  for  the  proportion  of 
the  consideration  paid  for  the  land  repre- 
sented by  the  deficiency  In  quantity.  The 
defendant  contended  that  the  written  con- 
tract and  deed  show  the  sale  of  a' tract  in 
gross  for  a  gross  stim,  and  that  the  rule  of 
caveat  emptor  should  be  applied.  The  plain- 
tiff contended  that  the  oral  negotiations  were 
for  the  sale  of  a  tract  of  272  acres  at  the 
price  of  $45  per  acre,  and  that  the  defendant 
represented  the  tract  to  contain  that  quan- 
tity, which  representation  the  plaintiff  be- 
lieved and  relied  upon.  Over  the  objection 
of  the  defendant  the  oral  negotiations  were 
admitted  in  evidence. 

The  Jury  returned  the  following  findings 
of  fact: 

Asked  by  the  plaintiff: 

"Q.  1.  Was  the  consideration  for  the  sale 
of  the  land  in  controversy  arrived  at  by 
multiplying  the  number  of  acres  by  the  price 
per  acre?    A.  Tes. 

"Q.  2.  Was  it  understood  between  the 
plaintiff  and  the  defendant  at  the  time  of 
the  sale  of  the  land  in  controversy  that  the 
quantity  of  land  was  272  acres?    A.  Yes. 

"Q.  8.  Was  it  understood  between  the  par- 
ties that  the  price  of  the  land  per  acre  was 
•1^15?     A.  Yes. 

"Q.  4.  Did  the  defendant,  Schaar,  represent 
to  the  plaintiff  that  the  quantity  of  land  de- 
scribed in  the  deed  made  by  Schaar  to  the 
plaintiff  contained  272  acres?    A.  Xes. 

"Q.  5.  Was  the  measurement  made  by  the 
county  surveyor  of  the  land  conveyed  by  the 
defendant  to  the  plaintiff  correctly  made 
and  stated  at  257.71  acres?    A.  Yes. 

"Q.  6.  Did  the  defendant,  Schaar,  at  the 


time  tbe  deed  was  made  know  that  the  land 
mentioned  In  the  deed  offered  in  evidence 
contained  less  than  272  acres?    A.  No." 

Asked  by  the  defendant: 

"Q.  6.  Did  the  defendant,  Schaar,  or  Ida 
Schaar,  his  wife,  represent  that  said  tract 
of  land  sold  to  this  plaintiff,  Maffet,  contain 
272  acres?    A.  Yes. 

"Q.  7.  How  many  acres  did  defendant, 
Schaar,  believe  was  contained  in  the  tract 
that  he  sold  to  plaintiflf,  Maffet,  at  the  time 
the  sale  was  made?    A.  272. 

"Q.  8.  If  you  answer  question  6  in  the  af- 
firmative, state  whether  or  not  the  said  de- 
fendant, Schaar,  had  reason  to  believe  the 
representation  false?     A.  No. 

"Q.  9.  In  case  you  answer  question  6  In 
the  affirmative,  state  whether  or  not  the 
same  was  relied  upon  by  plaintitf,  Maffet, 
or  did  he  rely  upon  his  own  investigation? 
A.  Relied  on  Schaar's  representation. 

"Q.  10.  Did  the  defendant,  Carl  Schaar, 
ever  agree  to  convey  272  acres  of  land  to  the 
plaintiff  at  $45  per  acre?    A.  Yes." 

Judgment  was  entered  for  the  plaintiff, 
and  the  defendant  appeals. 

The  principal  error  assigned  is  the  admis- 
sion of  the  oral  evidence.  The  argument  is 
that  the  preliminary  negotiations  were  merg- 
ed, first,  in  the  written  contract  of  sale,  and 
then  In  the  deed,  and  that  the  parol  evi- 
dence rule  forbade  the  court  to  go  behind 
those  instruments.  Controversies  over  defi- 
ciencies in  quantity  are  common  enough  io 
which  now  the  vendor,  and  now  the  vendee, 
seeks  relief,  sometimes  at  law,  and  some- 
times in  equity.  Very  often  the  vendee's  ac- 
tion is  based  on  false  representations  as  to 
quantity.  In  such  cases  some  courts  have 
held  that,  in  order  to  warrant  recovery,  the 
vendor  must  have  entertained  an  actual  pur- 
pose to  defraud.  Other  courts  have  held  the 
vendor  liable  if  the  representation  was  made 
without  knowledge  of  its  truth  or  falsity  and 
was  relied  on  by  the  vendfle  to  his  injury, 
although  no  intention  to  deceive  existed. 

[1,2]  In  this  state  statements  regarding 
quantity  are  statements  of  fact,  and  not  of 
opinion  (Speed  v.  Holllngsworth,  54  Kan.  436, 
38  Pac.  496),  and  a  positive  statement  of  fact 
not  known  to  be  true,  made  as  an  inducement 
to  contract,  binds  the  vendor,  although  in- 
nocently made,  if  the  statement  be  untrue 
and  be  relied  on  by  the  vendee  to  his  prej- 
udice. Morrow  v.  Bonebrake,  84  Kan.  724, 
115  Pac.  585,  34  I*  R.  A.  (N.  S.)  1147;  Wick- 
ham  V.  Grant,  28  Kan.  517. 

[3]  When  the  basis  of  the  action  is  false 
representation,  parol  evidence  regarding  the 
inducement  held  out  to  the  vendee  is  always 
admissible.  The  purpose  in  giving  the  con- 
versation between  the  parties  is  not  to  con- 
tradict the  written  contract  or  to  enlarge  or 
vary  its  terms,  but  to  show  that  the  contract, 
such  as  it  is,  was  procured  by  imposition 
amounting  In  law  to  fraud.  Wickham  v. 
Grant,  28  Kan.  517,  523.  In  the  case  of 
Lelcher  v.  Keeney,  98  Mo.  App.  394,  405,  72 
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S.  W.  145,  148,  ft  wu  aald:  "Ab  was  said  In 
Ortm  T.  CrUn,  162  Mb.  644  [63  8.  W.  488, 
54  Ij.  R.  A.  602,  85  Am.  St  Bep.  521]:  The 
written  contract  Is  conclusively  presumed  to 
merge  all  prior  negotlattons  and  expresses 
tbe  final  agreement  of  the  parties.'  But  the 
doctrine  of  merger  of  all  prerloas  negotia- 
tions and  representations  in  a  written  con- 
tract and  the  merger  of  the  written  contract 
In  the  deed  can  have  no  application  In  a  case 
like  this  where  the  action  Is  based  on  the 
fraud  of  the  defendant  and  not  upon  any 
warranty  on  contract  on  his  part  in  regard 
to  the  quantity  of  land.  Fraud  cannot  be 
merged.  *  *  •  The  difference  between 
the  quantity  represented  and  that  which  was 
in  fact  contained  in  the  tract  as  described 
was  so  large  as  to  be  material  and  substan- 
tial. The  representation  as  to  quantity  was 
prior  to  and  outside  of  the  contract,  and  not 
at  variance  with  the  deed."  Here  the  Jury 
found  that  the  defendant  represented  the 
tract  to  contain  272  acres  when  It  contained 
only  267.71  acres;  that  the  plaintiff  relied  on 
this  representation;  that  the  sale  was  made 
at  the  price  of  $46  per  acre;  and  that  tbe 
consideration  was  arrived  at  by  multiplying 
the  price  by  the  number  of  acres.  As  a  re- 
sult the  defendant  obtained  from  the  plaintiff 
$46  per  acre  for  14.28  acres  of  land  which 
the  defendant  did  not  possess  and  which  the 
plaintiff  did  not  receiva  Very  clearly  the 
plaintiff  was  entitled  to  the  relief  which 
he  sought.  The  statement  in  the  deed  of 
the  number  of  acres  conveyed,  with  the  ad- 
dition of  the  words,  "more  or  less,"  was  a 
matter  of  description  only.  Armstrong  v. 
Brovmfleld,  32  Kan.  116,  4  Pac.  185.  In  the 
opinion  in  that  case  it  was  said:  "The  au- 
thorities agree  that,  if  the  statement  of  quan- 
tity in  a  conveyance  be  matter  of  description 
only,  the  vendor,  in  the  absence  of  fraud,  is 
not  bound  to  make  good  the  defldency,  and 
the  vendee  Is  not  required  to  surrender  any 
excess."  32  Kan.  121,  4  Pac.  188.  The  dis- 
trict court  took  a  different  view  of  the  law, 
both  in  the  admission  of  the  oral  evidence 
and  in  the  instmctioDs  to  the  Jury,  and  for 
this  reason  the  defendant  claims  the  Judg- 
ment ought  to  be  reversed.  If  error  had  been 
committed,  it  would  not  be  material  because 
this  court  would  order  Judgment  on  the  spe- 
cial findings  showing  false  representation. 
But  the  district  court  was  right  The  dic- 
tum in  the  Armstrong  Case  overlooks  cer- 
tain principles  approved  by  competent  au- 
thority which,  when  appUed  to  the  facts,  sus- 
tain the  action  of  the  trial  court  Irrespective 
of  the  matter  of  fraud.  Thus  the  vendor  and 
v«idee  were  mutually  mistaken  regarding  a 
fact  upon  which  the  consideration  was  com- 
puted and  paid.  The  true  consideration  of 
a  deed  may  always  be  shown  by  parol,  and 
ccmseqnently  an  action  for  money  had  and 
received,  accruing  to  the  plaintiff  for  the 
excess  payment  may  be  supported  by  such 
proof.  Again,  the  written  memorandum  of 
sale  and  the  deed  did  not  express  fully  the 


agreement  of  the  parties.  Thoaa  instruments 
did  not  embody  the  agreement  respecting 
the  price  per  acre.  Therefore  the  prelimi- 
nary contract  was  not  completely  merged, 
land  iBlements  not  contradictory  of  either 
writing  could  be  shown  by  paroL 

A  discussion  of  these  principles,  with  ref- 
erences to  decided  cases,  may  be  found  In 
the  case  of  Butt  ▼.  Smith.  121  Wis.  666,  88 
N.  W.  828,  105  Am.  St  Bep.  1038.  In  that 
case  the  deed  recited  that  "in  oonslderatlcm 
of  the  sum  of  four  thousand  dollars"  land 
was  conveyed  which  was  described  as  "the 
east  lialf  of  the  northeast  quarter  of  section 
36,  township  13,  range  6."  Bvldence  was  re- 
ceived that  the  sale  was  made  at  the  price 
of  $60  per  acre  on  tbe  mistaken  belief  that 
the  tiaxA  contained  80  acres,  when  It  con- 
tained but  77.88  acres.  In  the  course  of  the 
opinion  the  court  said:  "Appellant  contends 
that  iMurol  evidence  of  tlie  preliminary  agree- 
ment cannot  be  received  upon  the  ground  that 
this  preliminary  agreement  for  the  sale  and 
purchase  of  the  farm  merged  In  the  deed,  and 
such  parol  evidence  would  alter,  vary,  or 
contradict  It  Tliat  this  rule  does  not  ap- 
ply to  the  consideration  expressed  in  the  deed 
is  conflrmed  by  many  decisions.  Parol  evi- 
dence is  admissible  to  show  the  real  consid- 
eration of  the  conveyance,  though  it  be  dif- 
ferent from  that  expressed  in  the  deed,  if  it 
be  consistent  therewith.  •  •  •  i<;or  is  the 
deed  conclusive  upon  the  parties  when  it 
appears  that  the  amount  of  the  consideration 
was  computed  upon  a  mutual  mistake  of  the 
parties  as  to  the  quantity  of  land  actually 
conveyed.  Whenever  the  fact  appears  that 
the  deed  does  not  express  the  previous  agree- 
ment of  the  parties  by  reason  of  mutual  mis- 
takes, courts  of  equity  have  not  hesitated  to 
grant  relief  to  meet  the  exigencies  of  the 
situation  in  conforming  the  nominal  agree- 
ment to  the  real  one,  or  by  abatement 
from  the  purchase  money  when  tbe  mis- 
take was  susceptible  of  correction  in  this 


way. 


Recovery   has   been   award- 


ed in  cases  wherein  it  appeared  that  land 
was  purchased  under  a  preliminary  agree- 
ment which  was  not  intended  to  be  fully 
embodied  in  the  deed,  but  which  fixed  the 
terms  of  the  sale  by  the  acre,  and  wherein  it 
appeared  that  there  was  an  overpayment  of 
the  purchase  price  through  the  mutual  mis- 
take of  the  parties  as  to  the  actual  number 
of  acres  included  In  the  tract  conveyed.  The 
ground  of  recovery  in  such  cases  is  based 
upon  the  preliminary  contract,  which  has 
been  in  part  performed  by  the  conveyance 
and  payment  of  tbe  consideration,  but  which 
has  not  been  wholly  merged  in  the  deed.  The 
additional  elements  of  such  contracts,  re- 
lied on  for  a  recovery,  must  be  such  as  are 
not  embodied  in  and  in  no  way  contradict, 
vary,  or  modify  the  effective  part  of  the  con^ 
veyance  as  agreed  to  and  accepted  by  the 
parties.  This  relief  Is  given  upon  the  equita- 
ble consideration  that  the  overpaymoit  re- 
salted  from  a  mutual  mistake  of  the  parties 
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whidi  slionM  preclude  either  from  reaping 
an  advantage  to  the  injury  of  the  other  on 
account  of  audi  error.  Since  such  drcum- 
Btances  do  not  require  a  reformation  of  the 
deed,  there  is  nothing  which  calls  for  the  ex- 
traordinary powers  of  the  court  of  equity. 
The  controlling  question  is,  Was  there  an 
overpayment  under  terms  of  the  contract  of 
sale,  which  terms  have  not  been  merged  In 
the  deed?  If  so,  the  vendor  ought  to  be  held 
Uable  therefor  to  the  vendee  In  an  action  for 
money  had  and  received.  The  cases  upon 
this  subject,  though  seemingly  somewhat  In 
conflict,  can  be  harmonized  by. distinguishing 
those  which  pertain  to  transactions  which 
are  merged  and  embodied  in  the  deed,  and 
those  wherein  recovery  is  sought  to  be  en- 
forced upon  the  terms  of  the  preliminary 
contract  not  embodied  in  and  merged  in  the 
conveyance.  •  •  •  We  must  hold  that 
the  terms  of  the  agreement,  fixing  the  price 
of  the  land  of  $50  per  acre,  were  not  In- 
icorporated  and  merged  In  the  deed,  and 
that  the  objection  to  the  reception  of  any 
evidence  under  the  complaint  was  properly 
overruled."  121  Wis.  569,  571,  9©  N.  W.  328, 
830  (105  Am.  St  Kep.  1039). 

The  two  principles  here  considered  really 
come  to  the  same  thing.  There  must  be  an 
agreement  to  sell  at  a  specific  'price  per  acre 
or  an  agreement  to  sell  a  specific  number  of 
acres,  and  not  an  agreement  to  sell  a  tract 
in  gross  for  a  lump  sum.  This  agreement, 
not  expressed  in  the  deed,  must  be  entirely 
consistent  with  its  terms,  and  there  must  be 
a  mutual  mistake  as  to  the  quantity  of  land. 
While,  as  the  Wisconsin  court  indicates,  there 
is  a  conflict  in  the  authorities,  the  better 
rule  is  that  under  the  circumstances  stated 
the  terms  of  the  deed  are  not  final,  and  the 
vendee  may  recover  the  excess  consideration 
which  he  has  paid  upon  oral  proof  of  the  por- 
tion of  the  contract  not  reduced  to  writing. 
The  defendant  claims  there  was  no  founda- 
tion in  the  petition  for  recovery  on  the 
theory  Just  discussed  because  it  contained 
no  allegation  in  set  phrase  that  the  parties 
were  mutually  mistaken  regarding  the  num- 
ber of  acres.  One  count  of  the  petition  set 
out  all  the  facts  of  the  entire  transaction. 
There  was  no  charge  that  the  defendant  in- 
tended to  deceive.  His  representations  dis- 
closed the  state  of  his  mind,  and  it  was  al- 
leged that  the  plaintiff  purchased  upon  the 
supposition,  belief,  and  understanding  in  good 
faith  that  272  acres  was  the  correct  quanti- 
ty. Under  these  circumstances,  mutual  mis- 
take was  sufficiently  pleaded.  Besides  this, 
the  findings  of  the  Jury  clearly  show  that  the 
parties  were  mutually  mistaken,  and,  if  it 
were  necessary,  the  petition  could  be  amend- 
ed to  conform  to  the  fact 

[41  Another  count  of  the  petition,  charging 
willful  fraud  on  the  part  of  the  defendant, 
was  properly  withdrawn  from  the  Jury. 

The  Judgment  of  the  district  court  Is  af- 
firmed.   All  the  Justices  concurring. 


(»  Kan.  874) 
TEMPFEB  T.  JOPLIN  ft  P.  BT.  CO. 

(Supreme  Court  of  Eansaa.     April  12i  1913.) 

(SyUabut  by  tho  Court.) 

1.  Cabriehs  (8  826*)— Intkndino  PASSBiraBB 
ON  Track—Oontbibutobt  Negligence. 

One  who  carelessly  sits  down  upon  the  ties 
of  an  interurban  electric  railway  track  to  await 
the  arrival  of  a  car  is  not  continuously  and  con- 
currently negligent  by  reason  of  becoming  un- 
conscious from  sleep  or  coma,  and  thereby  un- 
able to  avoid  injury  from  a  car  wantonly  run 
upon  him. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  1349;  Dec.  Dig.  i  326.*] 

2.  Cabriebs  ffi  341*)— Injury  to  Passenoeb 
•  ON  Track— WANTON  Neouoence. 

A  motorman  who  sees  and  realises  the 
helpless  condition  and  peril  of  such  person  in 
time  to  stop  his  car  and  avoid  injuring  him, 
but  recklessly  runs  it  upon  and  over  him  with- 
out attempting  to  stop  until  almost  npon  him, 
is  guilty  of  wanton  negligence,  rendering  his 
employer  liable  for  such  injury,  although  he 
does  not  run  over  him  willfully  and  intention- 
ally. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  1846;  Dec.  Dig.  f  341.*] 

3.  Carriess  <S  848«)— Injury  to  Passenobb 
ON  Track  —  Ikbtbuctionb  —  IiAst  Cuiab 

Chance. 

The  company  pleaded  contributory  negli- 
gence in  sitting  down  and  remaining  upon  the 
tracks  knowing  that  a  car  would  soon  pass, 
and  the  court  having  instructed  correctly  as  to 
concurrent  negligence  and  last  clear  chance, 
charged  that,  if  the  deceased  was  guilty  of  care- 
lessness continuing  down  to  the  time  of  the 
negligence  of  the  defendant  if  any,  which  con- 
tributed to  the  Injury,  there  could  be  no  recov- 
ery unless  the  defendant  came  within  the  excep- 
tion to  the  rule  precluding  the  defense  of  con- 
tributory negligence.  Held,  properly  applicable 
to  the  defense  pleaded. 

[Ed.  Note.— For  other  cases,  see  CarrierSk 
Cent.  Dig.  S§  1403-1405;  Dec.  Dig.  I  348.*] 

Appeal  from  District  Court,  Cherokee 
County. 

Action  by  Joseph  Tempfer  against  the 
Joplin  &  Pittsburg  Railway  Company.  Judg- 
ment for  plaiDtlS,  and  defendant  appeals. 
Aflirmed. 

John  P.  Curran,  of  Pittsburg,  B.  O.  Wright, 
of  Kansas  City,  Mo.,  and  Skldmore  &  Walk- 
er, of  Columbus,  for  appellant  McNeill  & 
McNelU,  Al  F.  WllUams,  and  Chas.  Stephens^ 
all  of  Columbus,  for  appellee. 

WEST,  J.  Plaintiff  sued  to  recover  damag- 
es for  the  loss  of  his  son,  whom  he  alleged 
was  killed  by  one  of  the  defendant's  car& 
The  petition  averred,  in  substance,  that  on 
August  21,  1910,  and  for  a  long  time  prior 
thereto,  the  defendant  at  a  point  on  Its  line 
known  as  Fleming  station  kept  a  rest  room 
or  depot  for  the  accommodation  of  passen- 
gers; that  shortly  before  that  datd  the  depot 
was  removed,  but  that  the  place  continued  to 
be  used  as  a  stopping  place  for  passengers 
where  they  were  received  and  discharged, 
and  that  a  large  number  of  passengers  con- 
stantly congregated  there  and  used  such  stop- 
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ping  place;  that  <m  the 'day  mentioned  the 
son  went  to  the  station  at  this  place  tor  the 
purpose  of  becoming  a  passenger;  that  be 
had  been  accustomed  to  going  there  and 
knew  that  the  defendant  still  stopped  its 
cars  at  that  point;  that  he  arrived  there  at 
about  9  o'clock  p.  m.,  and,  tinding  no  place 
provided  to  sit  down  and  .rest,  sat  down  on 
the  end  of  one  of  the  ties  of  the  defendants 
road,  that  being  the  only  place  to  be  found 
at  or  near  the  stopping  place  to  rest  and 
wait  for  one  of  defendant's  cars,  and  while 
so  waiting  he  fell  asleep  and  became  uncon- 
scious of  his  surroundings  or  the  approach 
of  any  car,  and  about  9:15  o'clock  the  defend- 
ant wantonly,  willfully,  recklessly,  and  with 
gross  carelessness  and  negligence,  after  its 
motorman,  who  was  rnnniug  the  car,  saw  the 
deceased  several  hundred  feet  away  and 
asleep  and  unconscious  and  in  plenty  of  time 
to  liave  stopped  the  car,  ran  the  same  over 
and  killed  him.  Tiie  answer  alleged,  among 
other  things,  that,  if  the  plaintlflTs  son  was 
killed,  it  was  on  account  of  his  own  careless- 
ness, fault,  and  negligence  in  going  upon  the 
trncks  and  sitting  down  and  remaining  there. 

Testimony  was  introduced  to  the  effect 
that  the  car  was  loaded  and  running  in  the 
neighborhood  of  15  miles  an  hour  and  could 
have  been  stopped  in  from  150  to  200  feet, 
and  tliat  the  motorman  saw  the  deceased  300 
feet  or  more  before  running  over  him.  One 
witness  testified  that  he  was  a  passenger  on 
the  car  and  saw  fiomething  on  the  track  that 
looked  like  a  man  and  told  the  motorman; 
that  he  again  arose  and  told  the  motorman 
that  it  was  a  man,  but  that  the  motorman 
made  no  reply  and  simply  turned  his  head; 
that  the  car  was  300  or  350  yards  from  the 
object  when  this  witness  ^rst  saw  it;  that 
the  motorman  dd  not  slacken  the  speed  until 
within  10  or  15  feet  of  the  deceased,  who  was 
sitting  on  the  tie  close  up  to  the  east  rail  fac- 
ing east,  in  a  stooping  position  with  his  head 
In  his  hands.  Another  witness  testified  that : 
"A  big  tall  fellow  said  there  was  a  man  on  the 
track,  but  it  never  took  no  effect  at  all; 
It  kind  o'  stirred  them  up.  I  got  up  and 
saw  something  sitting  on  the  tie  there  stoop- 
ed over  Uke.  I  tliink  the  tail  man  said, 
'There  is  a  man  there.'  The  car  did  not 
slacken  up  after  that  that  I  noticed."  Anoth- 
er witness  testified  that  he  was  on  the  car, 
"When  I  tirst  heard  this  tali  man  say  there 
is  a  man  on  the  track,  the  car,  in  my  Judg- 
jnent,  was  about  300  or  350  feet  from  him. 
The  car  did  not  seem  to  slow  a  bit"  Numer- 
ous witnesses  denied  tliat  there  was  any  tall 
umn  on  the  car  who  thus  notitled  the  motor- 
man,  and  various  others  gave  evidence  to 
the  effect  that  the  motorman  did  all  he  could 
to  stop  the  car  after  diixoyering  that  the 
object  on  the  track  was  a  man. 

The  Jury,  among  other  things,  found  that 
the  motorman  saw  the  deceus'ed  several 
bundred  feet  away  on  the  track  in  a  danger- 
ous place,  apparently  asleep,  in  time  to  have 
stopped  the  car  without  injuring  him.  That 
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bad  be-  taken  such'  measures  as  were  In  bis 
power  at  the  time  he  first  discovered  the 
object  on  the  track,  and  after  he  knew  and 
recognized  it  to  be  a  man  who  would  not 
leave  the  track,  he  could  liave  stopped  the 
«ir  before  striking  him.  That  the  motor- 
man  was  in  no  doubt  as  to  the  nature  of  the 
object  on  the  track  when  be  first  discovered 
it  In  answer  to  a  question  whether  the  mo- 
torman, as  soon  as  he  discovered  that  it  was 
a  man  and  that  he  was  in  peril  and  would  not 
move,  applied  the  air  to  the  brakes  and  re- 
versed the  motion  of  the  car,  they  answered, 
"No."  Question  24  was:  "Did  the  motorman, 
Dan  Daetweiler,  while  operating  car  No.  t>4. 
on  the  night  of  August  21,  1910,  while  aiJ- 
proaching  Louis  Tempfer,  wantonly,  willful- 
ly, and  intentionally  after  be  knew  that  such 
object  was  a  human  being,  and  ttiat  it  would 
not  leave  the  track,  run  bis  car  upon  and 
over  blm'^"  To  this  the  Jury  first  answered, 
"Don't  know,"  and,  on  being  sent  back,  re- 
turned Instead  the  answer  "Carelessly."  The 
Jury  were  instructed  that  their  chief  inquiries 
were  whether  the  deceased  met  his  death 
through  the  wanton,  willful,  reckless  negli- 
gence of  the  defendant  and,  if  so,  of  what 
such  carelessness  and  negligence  consisted; 
whether  the  defendant  used  ordinary  care 
and  caution  in  the  operation  of  its  car  after 
the  motorman  saw  and  recognized  that  the 
deceased  was  a  human  being  on  the  track  in 
a  perilous  or  dangerous  position  asleep  or 
apparently  helpless,  and  whether  the  de- 
ceased was  killed  by  reason  of  bis  own  neg- 
ligence or  by  reason  of  the  defendant's  gross, 
wanton,  or  reckless  carelessness  and  negli- 
gence. That  the  contributory  negligence  of 
the  plaintiff  would  not  avail  the  defendant 
"If  It  be  shown  that  the  defendant,  by  the 
exercising  of  reasonable  care  and  prudence 
after  having  discovered  the  deceased  in  a  dan- 
gerous posiiion,  and  in  a  place  of  peril,  ap- 
parently asleep,  or  unconscious  of  said  dan- 
gerous and  perilous  position  he  was  in,  and 
in  time  tq  stop  the  car  and  thereby  not  in- 
jure him,  and  failed  to  do  so,  and  ran  over 
and  killed  lilm,"  that  under  such  circum- 
stances "the  doctrine  of  contributory  neg- 
ligence has  no  place,  the  defendant  would  be 
liable  for  any  injury  Inflicted,  Irrespective 
of  the  faults  which  places  the  Injured  party 
la  the  way  of  such  Injury." 

Recklessness  and  wantonness  were  correct- 
ly defined.  It  was  left  to  the  Jury  to  deter- 
mine whether  the  act  of  the  deceased  in 
going  upon  the  premises  of  the  railroad  com- 
pany to  become  a  passenger  and,  finding  no 
place  provided,  sat  down  on  a  tie  to  rest  was 
contributory  negligence,  but  they  were  told 
that  in  any  event  he  should  use  due  care  and 
diligence  in  looking  out  for  the  cars  and 
doing  everything  a  reasonably  prudent  per- 
son would  do  to  avoid  injury;  "but  if  he 
falls  asleep  while  there  and  becomes  uncon- 
scious of  his  surroundings  and  is  in  danger, 
and  the  defendant's  agents  observe  such  con- 
ditions and  facts  in  time  to  stop  its  cars  and 
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avoid  an  Injury  and  falls  to  do  so  and  kills 
him,  the  company  would  be  liable." 

In  the  fifteenth  Instruction  the  Jnry  were 
spedflcally  told  that,  If  the  deceased  was 
guilty  of  carelessness  and  negligence  contin- 
uing down  to  the  time  of  the  negligence  or 
carelessness,  If  any,  of  the  defendant  which 
contributed  to  the  Injury  or  death,  "there 
could  be  no  recovery,  unless,  as  I  have  said, 
the  defendant  comes  within  the  exception  to 
the  rule  which  I  have  stated,  precluding  the 
defense  of  contributory  negligence." 

[J]  The  defendant  requested  certain  instruc- 
tions which  were  refused,  but  some  of  which 
were  substantially  covered  by  those  given. 
One,  however,  was  refused  and  not  otherwise 
covered  that,  before  they  could  find  the  de- 
fendant guilty  of  willful  and  wanton  negli- 
gence, they  "must  find  that  the  defendant's 
motorman,  after  he  discovered  said  Lonls 
Tempfer  on  the  track  and  realized  that  he 
could  not  and  would  not  leave  It,  purpose- 
ly and  willfully  ran  his  car  on  and  over  said 
Louis  Tempfer."  It  Is  contended  by  the  de- 
fendant that  the  court  erred  in  overruling 
a  demurrer  to  the  evidence  in  giving  and  re- 
fusing instructions  and  in  refusing  a  judgment 
for  the  defendant.  We  have  examined  the 
instructions  given  as  well  as  those  refused, 
and  are  of  the  opinion  that  the  law  was  fair- 
ly and  correctly  stated  by  the  trial  court. 

That  the  demurrer  to  the  evidence  was 
properly  overruled  is  indicated  by  quota- 
tions from  the  evidence  already  made.  It  Is 
contended  that  the  finding  that  the  motor- 
man  ran  upon  the  deceased  carelessly  is 
equivalent  to  a  finding  that  it  did  not  do  so 
willfully  or  intentionally.  But  the  court 
made  it  plain  to  the  jury  that  the  plaintiff 
could  not  recover  unless  the  motorman  did 
recklessly  or  wantonly  run  the  car  upon  the 
deceased  after  realizing  that  he  was  uncon- 
scious or  helpless  and  In  a  place  of  peril; 
and  the  answer  to  the  question  just  referred 
to,  taken  in  connectlan  with  the  general  ver- 
dict and  the  other  finding,  is  not  so  inconsist- 
ent therewith  as  to  destroy  its  force  or  ef- 
fect, and  is  by  no  means  a  suflldent  basis  for 
a  judgment  in  favor  of  the  defendant  It 
was  not  necessary,  In  order  for  the  plain- 
tiff to  recover,  that  the  jnry  should  find  that 
the  motorman  ran  over  the  deceased  willfully 
or  intentionally,  and  we  attribute  to  htm  no 
such  malevolent  purpose.  It  was  essential, 
however,  to  find  that  he  did  so  recklessly  or 
so  heedlessly  as  to  amount  to  wanton  in- 
difference to  the  rights  of  Louis  Tempfer, 
and  the  testimony  already  referred  to  sup- 
ported such  conclusion.  Telegraph  Co.  v. 
Lawson,  66  Kan.  660,  page  663,  72  Pac.  283; 
Railway  Co.  v.  Lacy,  78  Kan.  622,  97  Pac. 
1025;  29  Cyc.  509;  Railway  Co.  v.  Baker, 
79  Kan.  183,  98  Pac.  804,  21  L.  R.  A.  (N.  S.) 
427. 

It  is  vigorously  contended  that  the  testimo- 
ny of  the  witness,  referred  to  as  the  tall 
man,  was  false;  but  it  was  corroborated  by 
two  other  witnesses,  and  the  jury  and  the 


trial  court  appear  to  have  given  It  credence, 
and  it  is  not  for  us  to  reject  it.  Wible  ▼. 
Street  Railway  Co.,  88  Kan.  65,  127  Pac 
625.  It  Is  also  sought  to  be  pressed  upon 
us  that  neither  the  evidence  nor  the  Instruc- 
tions were  In  accord  with  the  doctrine  of  the 
last  clear  chance,  but  the  instructions  appear 
to  have  stated  the  rule  clearly  and  correct- 
ly. It  would  seem,  however,  that  the  defend- 
ant. In  reiterating  the  correct  rule  that  the 
doctrine  has  no  place  In  cases  wherein  the 
negligence  Is  concurrent,  assumes  that.  If 
the  deceased  negligently  sat  npon  the  tie, 
then  he  was  continuously  negligent  in  falling 
asleep  or  becoming  unconscious.  But  this  is 
not  correct. 

[1]  However  negligently  he  cam«  to  the 
place  of  danger.  If  when  the  car  approach- 
ed he  had  done  all  In  his  power  to  get  out  of 
its  way.  It  could  not  be  said  that  this  was 
a  continuation  of  his  negligence.  On  the  con- 
trary, his  negligence  would  have  turned  to  the 
highest  degree  of  diligence.  If,  however,  he 
was  unconscious  from  sleep  or  coma,  he  had 
no  ability,  while  In  that  condition  to  extri- 
cate himself,  and,  having  no  power  to  exer- 
cise diligence,  be  was  not  negligent  for  failing 
to  exercise  it.  Had  he  gone  upon  the  track 
for  the  express  purpose  of  trespassing  and 
fallen  and  broken  both  legs  and  lain  there 
helpless,  the  defendant  would  have  had  no 
right  to  run  over  him  after  actually  discov- 
ering his  condition  and  peril.  As  the  evi- 
dence does  not  disclose  the  cause  of  his  un- 
consciousness, it  cannot  be  attributed  to  a 
criminal  design  to  derail  the  car  or  to  com- 
mit suicide.  According  to  the  findings,  we 
have  the  simple  fact  that  he  was  there  to- 
tally oblivious  of  his  danger  because  of  a 
cessation  of  his  mental  faculties  from  some 
unknown  cause.  This  cannot  be  said  to  con- 
stitute continuing  negligence,  which  could  ex- 
ist only  in  case  he  was  In  condition  to  realize 
his  danger  and  help  himself. 

[.J]  That  portion  of  instruction  No.  15,  al- 
ready quoted,  that  if  the  deceased  was  guilty 
of  carelessness  and  negligence  continuing 
down  to  the  time  of  the  negligence  or  care- 
lessess.  If  any,  of  the  defendant,  which  con- 
tributed to  the  Injury,  there  could  be  no  re- 
covery unless  the  defendant  came  within  the 
exception  to  the  rule  precluding  the  defense 
of  contributory  negligence.  Is  said  to  be  en- 
tirely inapplicable  to  a  case  of  last  dear 
chance,  because  it  charged  that  the  plaintiff 
could  recover  even  if  he  "was  guilty  of  neg- 
ligence that  continued  down  to  the  time  of 
the  accident."  But  negligence  down  to  the 
time  of  the  negligence  of  the  defendant  la  not 
negligence  down  to  the  time  of  the  accident. 
It  must  be  remembered,  too,  that  the  prlnd- 
pal  defense  pleaded  was  the  contributory  neg- 
ligence of  the  deceased  in  "sitting  down  on 
the  tracks  and  remaining  there,  knowing  that 
a  car  would  soon  pass  along  said  tracks,  and 
knowing  the  danger  of  sitting  on  said 
tracks";  and  the  defendant  was  entitled  to 
an  instruction  framed  on  this  theory,  and  we 
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think  tbls  was  what  the  court  was  glTlng, 
and  t-hat  It  was  proper  and  not  In  conflict 
with  others  expressly  statins  the  doctrine  of 
the  last  clear  chance. 

Error  Is  assigned  In  receiving  what  is  as- 
serted to  have  been  a  quotient  verdict  Fol- 
lowing what  the  vi-rlter  regards  a  vicious  cus- 
tom, affidavits  pro  and  con  were  received  in 
evidence  to  show  the  mental  processes  used 
by  the  Jury  In  arriving  at  their  verdict  The 
trial  court  weighed  the  evidence  thus  produc- 
ed and  decided  the  question  o{  fact  thereby 
added  to  the  litigation  in  favor  of  the  plain- 
tiff, and  this,  like  any  other  supported  find- 
ing of  fact,  must  remain  undisturbed. 

Finding  no  prejudlcal  error  in  the  record 
Judgment  it  is  affirmed.  All  the  Justices 
concurring. 

(89  Kan.   218) 

AtJTO-FEDANHAY  PRESS  CO.v.WARD.t 

(Supreme  Court  of  ECansas.    April  12,  1913.) 

(BvllabtM  hy  the  Court.} 

1.  Sales  (|  285*)— Contsaot  of  Wasbamtt— 
constrcctxor. 

Where  a  farm  Implement  Is  purchased  un- 
der a  warranty  Including  a  proviBion  that  if 
it  does  not  work  satisfactorily,  the  purchaser 
■hall  notify  the  seller,  who  may  send  an  ex- 
pert to  adjust  it  and,  if  the  seller's  expert  or 
agents  fail  to  make  it  work  satisfactorily,  the 
seller  shall  take  it  back  and  refund  the  pur- 
chase price,  if  paid,  held,  that  the  purchaser 
must  teat  the  machine  fairly,  and,  if  it  does  not 
comply  with  the  contract,  must  give  the  re- 
quired notice,  and,  if  the  seller  fails  to  make  it 
work  satisfactorily,  the  purchaser  must  return 
the  machine  within  a  reasonable  time. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  |{  806-808,  810;   Dec.  Dig.  {  285.*] 

2.  Salbs    (I   287*)— Action   fob   Pric»— De- 
fense—Question  OF  Fact. 

What  constitutes  each  reasonable  time  is 
a  question  of  fact  to  be  determined  from  all  the 
circumstances  of  the  cage. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  IS  811-816;    Dec.  Dig.  |  287.*] 

8.  Sales  ({  .284*)— Cohtbaot  of  Wabrawtt— 

CONSTEUCnON. 

If,  at  the  time  of  this  transaction,  hay 
presses  of  different  sizes  and  designed  to  make 
different  sized  bales  of  bay  were  in  use,  and 
if  the  hay  press  in  question  was  of  a  smaller 
size  and  designed  to  make  smaller  bales  than 
some  of  the  others,  but  worked  satisfactorily 
in  maldng  the  bales  it  was  designed  to  make, 
there  was  no  breach  of  warranty  if  the  press 
required  more  power  when  used  to  make  larger 
bales. 

[Ed.  Note.— For  other  cases,  see  Sales,  Oent 
big.  M  803-805;  Dec.  Dig.  |  284.*] 

Appeal  from  District  Court,  Marlon  County. 

Action  by  the  Auto-Fedan  Hay  Press  Com- 
pany against  Gale  Ward.  From  judgment 
for  defendant  plaintiff  appeals.  Reversed 
and  remanded,  with  directions. 

D.  W.  Wheeler,  of  Marion,  for  appellant 
W.  H.  Carpenter,  of  Marlon,  for  appellee. 

SMITH,  J.  This  action  was  brought  by 
appellant  to  recover  on  a  promissory  note 


for  $125,  with  interest  and  npon  an  unpaid 
l)alAnce  of  an  account  of  |75  and  interest; 
the  note  and  account  btiag  for  the  purchase 
I»rice  of  a  bay  press. 

The  answer  of  the  defendant  set  up  four 
grounds  of  defense;  the  first  was  a  general 
denial;  the  second  admitted  the  purchase 
of  the  hay  press,  but  alleges  that  it  was  sold 
to  liim  by  the  plaintiff  upon  the  following 
written  and  printed  warranty:  "The  Auto- 
Fedan  Hay  Press  is  sold  under  the  following 
guaranty  and  agreement:  That  every  press 
is  well  made  and  of  good  material.  The 
Auto-Fedan  Hay  Press  Company  agrees  to 
furnish  free  f.  o.  b.  Kansas  City  any  parts 
shown  to  be  defective  within  6  months  from 
the  date  of  sale;  ttiat  if  operated  according 
to  printed  directions,  with  proper  manage- 
ment, it  will  do  ntore  work,  with  the  same  ex- 
ertion, than  any  two  horse  power  press  on 
the  market;  that  it  is  durable  and  easy  to 
operate  with  a  self-feed  that  actually  feeds ; 
that  in  case  purchaser  fails  to  operate  the 
machine  satisfactorily,  he  shall  notify  our  au- 
thorized agent  selling  him  the  press  and  the 
home  ofllce ;  that  if  said  agent  falls  to  make 
the  press  work  successfully,  the  home  office 
shall  have  opportunity  to  smd  an  expert  to 
make  the  machine  work  properly,  unless  the 
difficulty  is  of  such  nature  that  they  advise 
by  letter,  but  If  the  Auto-Fedan  Hay  Press 
Company  falls  to  make  it  work  satisfactorily, 
the  press  shall  be  taken  back  and  the  pur- 
chase price,  if  paid,  refunded."  Two  other 
defenses  were  pleaded  and  a  demurrer  there- 
to was  properly  sustained.  The  defendant 
prayed  Judgment  against  the  plaintiff  for  $50, 
not  Including  claims  made  in  the  two  defens- 
es demurred  to. 

[1,2]  .Thereupon  the  plaintiff  ffled  a  mo- 
tion to  require  the  defendant  to  make  his 
answer  more  definite  and  certain  by  setting 
up  the  names  of  the  agents  or  employes  of 
the  plaintiff  to  whom  the  alleged  verbal  no- 
tice was  given,  also  to  state  the  time  and 
place  at  which  such  notice  to  the  employes 
was  given.  The  motion  was  sustained  as  to 
the  name  of  the  person  to  whom  notice  was 
given,  but  overruled  as  to  the  remainder  of 
the  motion.  Thereupon  the  defendant  amend- 
ed his  answer  by  interlineation  as  follows, 
"to  wit  one  Mr.  Ross,  whose  first  name  is  to 
the  defendant  unknown,  who  was  acting  as 
the  authorized  agent  of  plaintiff."  The  rul- 
ing on  this  motion  was  erroneous.  It  was 
necessary  to  the  defense  that  the  appellee 
show  reasonable  diligence  In  notifying  the 
appellant  of  any  claimed  failure  in  the  war- 
ranty to  give  appellant  a  reasonable  oppor- 
tunity to  remedy  the  defect,  if  any  existed. 
There  appears  to  be  no  evidence  of  any  later- 
view  between  the  appellee  and  the  agent 
Ross,  until  about  13  months  after  the  pur- 
chase of  the  hay  press,  and  about  the  time 
the  appellee  claims  to  have  notified  Ross 
that  the  machine  was  his  or  the  company's. 


•For  otber  casM  see  same  topic  and  section  NUMBBR  lo  Dec.  Dig.  *  Am.  Dig.  Kay-No.  Series  *  Rep'r  IndazM 

t  RehearlDg  denied  May  16,  1S13. 
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[8]  There  was  evidence  that  there  were 
bay  presses  on  the  market  of  different  sizes; 
that  the  press  in  question  was  of  the  smaller 
size  and  was  designed  to  make  a  bale  of 
reasonable  size,  but  smaller  than  the  large 
presses  were  designed  to  make;  also  that, 
when  the  larger  sized  bales  were  made  upon 
this  press,  the  draught  on  the  team  was  very 
heavy.  The  appellee  himself  testified  that 
the  machine  ran  easy  enough  In  making  a 
60  or  (!5  pound  bale,  but  very  heavy  in  mak- 
ing an  80  or  85  pound  bale. 

The  contract  of  warranty  is  silent  as  to 
the  size  of  the  bales  In  the  making  of  which 
the  machine  was  warranted  to  "do  more 
work  with  the  same  exertion  than  any  two 
horse  power  press  on  the  market."  In  this 
situation  it  is  to  be  presumed  that  the  ma- 
chine was  to  be  used  to  make  bales  of  the 
size  which  it  was  designed  to  make,  provided 
the  machine  was  designed  to  make  a  bale  of 
ordinary  or  fair  size.  There  is  no  evidence 
that  a  60  or  66  pound  bale  ts  not  an  ordinary 
or  fair  size. 

The  appellant  requested  the  court  to  in- 
struct the  jury,  In  substance,  that,  to  entitle 
the  defendant  to  rescind  the  contract,  he 
must  return,  or  offer  to  return,  the  property 
within  a  reasonable  time,  and  that  if  the  ap- 
pellee kept  and  operated  the  hay  press,  know- 
ing it  did  not  comply  with  the  warranty,  from 
July  or  August,  1909,  to  the  latter  part  of 
the  summer  of  1910,  without  offering  to  re- 
turn it,  the  verdict  should  be  for  the  plain- 
tiff for  the  unpaid  portion  of  the  purchase 
price.  This  request  was  refused.  There  be- 
ing no  allegation  that  the  appellee  was  Induc- 
ed to  keep  the  machine  by  the  promise  of 
the  appellant  or  its  agent  that  It  would  or 
could  make  the  machine  work  satisfactorily, 
we  think  this  instruction  should  hare  been 
given. 

The  court,  however,  did  give  Instruction 
No.  4,  which  is  as  follows:  "You  are  instruct- 
ed that  if  the  hay  press  in  question  In  this 
case  did  not  comply  with  the  warranty,  and 
that  the  defendant  honestly  believed  that  It 
did  not  so  comply,  the  defendant  would  have 
the  right  to  return,  or  offer  to  return,  the 
same  to  plaintiff  or  Its  duly  authorized  agent, 
If  said  machine  did  not  comply  with  said 
warranty,  and  to  liave  the  contract  of  pur- 
chase rescinded  or  caiiceled,  but,  under  such 
circumstances.  It  would  be  defendant's  duty 
to  return,  or  so  offer  to  return,  the  machine 
with  a  reasonable  promptness  after  having 
used  the  machine  for  such  reasonable  time  as 
would  be  required  to  give  the  machine  a 
fair  test:  and  if  the  defendant  failed  to  re- 
turn the  same  within  such  reasonable  time 
after  having  discovered  its  defects  and  that 
it  failed  to  comply  with  the  warranty,  and 
if  he  failed  to  do  so,  defendant  would  there- 
by waive  the  defects  in  said  machine  and 
waive  the  conditions  and  terms  of  the  war- 
ranty, unless  the  delay  of  defendant  In  re- 
turning the  machine  or  offering  to  return  the 


machine,  and  thereby  rescinding  the  con- 
tract,  was  occasioned  by  the  promise  of  plain- 
tiff or  Its  agents  to  fix  the  machine  so  that 
the  same  would  work.  In  transactions  of 
this  kind,  both  parties  are  required  to  act 
in  good  faith,  and  neither  can  be  permitted 
to  take  advantage  of  his  wrong." 

In  his  testimony  as  a  witness,  the  appellee 
does  not  testify  that  any  agent  requested 
him  to  keep  the  machine  to  give  the  oppor- 
tunity to  make  it  work  right.  The  appellee 
does  testify  that  at  one  time  he  wrote  the 
company  about  the  draught,  and  they  told 
him  to  keep  the  machine ;  that  they  would 
send  another  man.  In  reply  to  a  question  as 
to  what  time  that  occurred,  be  said  he  could 
not  tell. 

The  jury,  in  answer  to  special  questions 
requested  by  appellant,  found,  among  others, 
the  following  facts: 

"Q.  3.  How  long  after  the  defendant  dis- 
covered the  defects  In  said  hay  press  did  he 
keep  and  use  said  hay  press?  A.  About  13 
months." 

"Q.  5.  Did  the  defendant  ever  tender  back 
the  hay  press  before  September,  or  the  time 
Mr.  W.  F.  Ross  was  at  his  premises?  A. 
No. 

"Q.  6.  Did  the  defendant  discover  the  de- 
fects he  claims  in  the  hay  press  before  he 
paid  the  |50  in  November,  1909?    A.  Yes." 

"Q.  9.  Did  the  defendant  ever  make  any 
tender  of  the  hay  press  back  to  any  person 
authorized  to  receive  it,  and  demand  his  note 
and  payment  back  before  the  maturity  of  the 
note  mentioned  in  question  8;  if  so,  when 
and  to  whom?    A.  No." 

One  witness  testified  that  In  January  or 
February,  1909,  the  appellee  used  the  machine 
in  pressing  75  tons  of  hay  for  the  witness 
and  his  father. 

The  jury  also  returned  the  following  an- 
swers to  special  questions  requested  by  the 
appellee: 

"(1)  After  defendant  discovered  that  the 
hay  press  In  question  would  not  work  s&tia- 
factorlly,  did  the  plaintiff,  from  titne  to  time, 
send  out  Its  agents  to  fix  said  hay  press  so 
it  would  work?    Ans.  Tes. 

"(2.)  Were  said  agents  sent  out  by  the 
plaintiff,  from  time  to  time,  while  defendant 
had  said  hay  press  In  his  possession  to  fix 
said  machine  for  the  purpose  of  inducing  de- 
fendant to  keep  said  machine?    Ans.  Yes. 

"(3)  Before  said  agents  came  out  to  fix  said 
hay  press,  did  defendant  complain  to  plain- 
tiff and  Itis  authorized  agents  concerning  the 
working  of  said  hay  press?    Ans.  Yes. 

"(4)  Did  plaintiff's  expert  fall  to  make 
said  hay  press  work  according  to  Its  guaran- 
ty?   Ans.  Yes. 

"(5)  If  you  answer  the  last  question,  'Yes,* 
state  whether  defendant  inrmedlately  after 
such  expert  failed  to  make  such  hay  press 
work  according  to  the  guaranty,  he  offered 
to  return  said  hay  press  to  the  plaintiff  or 
Its  authorized  agent?    Aus.  Yes." 
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As  shown  by  answers  to  questions  8  and  5, 
requested  by  appellant,  this  was  13  moafha 
after  the  purchase. 

In  Weybrlck  &  Co.  y.  Harris,  81  Kan.  02, 1 
Paa  271,  It  Is  said:  "Where  personal  proper- 
ty, sncb  as  a  mowing  or  reaping  machine,  is 
sold  with  a  warranty,  and  there  Is  a  breach 
of  that  warranty,  the  property  sold  not  be- 
ing as  represented  and  warranty  by  the  ven- 
dor, the  purchaser  has  two  remedies:  (1)  He 
may  return  the  property  and  rescind  the  con- 
tract; or  (2)  he  may  affino  the  contract  and 
sue  for  damages  for  the  breach  of  the  war- 
ranty. In  the  latter  case,  he  afBrma  the 
contract,  and  the  amount  which  Is  then  pri- 
ma fade  doe  the  vendor  Is  not  the  reason- 
able value  of  the  machine,  but  the  contract 
price,  and  the  only  reduction  Is  that  which 
results  from  the  breach  of  the  warranty." 

The  doctrine  has  been  repeatedly  reaffirm- 
ed in  this  court  and  is  the  settled  law  of  the 
state  on  the  subject  Ordinarily  It  is  said  to 
be  a  question  of  fact  whether  the  purchaser 
returned,  or  offered  to  return,  the  property 
within  a  reasonable  time,  but  In  the  Wey- 
brlck Case,  supra,  Mr.  Justice  Brewer,  in 
writing  the  opinion,  used  this  language:  "In 
the  case  at  bar,  as  the  purchasers  retained 
the  header  and  used  it,  not  only  during  the 
seasons  of  1880,  but  also  during  those  of 
1881  and  1882,  they  clearly  abandoned  the 
remedy  by  rescission  of  contract  A  parcbas^ 
er  cannot  retain  and  use  property,  and  at 
the  same  time  say  he  repudiates  and  re- 
scinds the  contract  to  purchase.  The  only 
remedy,  therefore,  the  purchasers  had  In  this 
case  was  to  recover  damages  of  vendors,  by 
reason  of  the  breach  of  warranty."  81  Kan. 
94,  1  Pac.  272. 

The  decisions  In  CooMngham  v.  Dnsa,  41 
Kan.  229,  21  Pac.  95,  and  Manufacturing  Co. 
v.  Moore,  46  Kan.  324,  26  Pac.  703,  susUin 
the  same  doctrine.  In  the  latter  case  it  is 
said:  "This  defect,  if  it  existed,  was  a  pat- 
ent one,  which  the  defendant,  who  used  the 
Implement,  must  have  seen  and  known  from 
the  beginning.  Within  the  authorities  cited. 
It  must  be  held  that  the  continued  use  of  the 
Implement,  after  leariUng  of  the  alleged  de- 
fects, should  be  regarded  as  a  waiver  of  de- 
fendant's right  to  rescind,  and  that  the  of- 
fer to  return  was  not  made  within  a  reason- 
able time."  These  remarks  are  applicable  to 
this  case.  See,  also,  Implement  Co.  v.  Haley, 
77  Kan.  72,  93  Pac.  579.  In  thla  case  the  de- 
fect. If  one  existed,  was  patent  One  wit- 
ness testified  that  It  took  only  a  few  minutes 
to  determine  that  the  press  was  of  heavy 
draught  He  referred  to  the  time  when 
they  were  trying  to  make  large  bales.  There 
is  also  evidence,  undisputed,  by  a  witness 
who  was  called  for  the  appellee,  in  fact  the 
son  of  the  appellee,'  that  the  hay  press  was 
uaed  after  the  -time  that  appellee  claims  to 
have  turned  It  over  to  appellant's  agent  al- 
though this  was  only  for  a  short  time.     If 


appellee  wished  to  rely  on  the  statement  be 
testified  to  have  made  to  the  agent  "This  Is 
your  machine,"  he  had  no  right  to  ase  it  at 
all  thereafter. 

By  the  continued  use  of  the  hay  press 
long  after  the  discovery  that  it  did  not  com- 
ply with  the  warranty,  and  also  by  using 
the  press  att&c  he  claims  to  have  delivered 
it  to  the  appellant's  agent,  the  appellee  is 
held  to  have  waived  the  defect.  If  any  there 
was,  therein  and  to  have  affirmed  the  con- 
tract of  purchase.  Bis  remedy  was  In  dam- 
ages for  the  breach  of  the  warranty,  which 
remedy  was  not  sought  In  this  action. 

The  Judgment  is  reversed,  and  the  case  Is 
remanded,  with  Instructions  to  render  Judg- 
ment for  the  appellant  as  prayed  for.  All 
the  Justices  concurring. 


(S9  Kan.  ITS) 
WINKLBB  T.  CITIZENS'  STATE  BANK 
Oy  QUBDA  SPBINGS.t 
{Supreme  Court  of  Kansas.    April  12,  1913.) 

(Syllalut  iy  th«  Court.) 
Banks  and  Banking  (t  143*)— Action  roB 

DkPOSIT— EXEMPLAKT    DAUAOES. 

In  an  action  by  a  depositor  to  recover  mon- 
ey placed  by  him  in  a  bank  aa  a  general  deposit 
the  bank  having  wrongfully  refused  payment 
and  having  protested  a  check  drawn  by  tbe  de- 
positor for  the  amount  thereof,  the  bank  is  not 
liable  for  exemplary  damages,  unless  it  waa 
guilty  .of  fraud,  malice,  gross  negligence,  or. op- 
pression in  so  doing. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig,  U  414,  617;  Dec.  Dig.  | 

Appeal  from  District  Court,  Cowley 
County. 

Action  by  W.  H.  Winkler  against  the  Cit- 
izens' State  Bank  of  Gueda  Springs,  a  cor- 
poration. From  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

G.  T.  Atkinson,  of  Arkansas  City,  for  ap- 
pelhint  Paul  B.  Nagle,  of  St  John,  for  ap- 
pellee. 

SMITH,  J.  It  appears  by  the  evidence  In 
this  case,  without  substantial  controversy, 
that  the  appellee  had  on  general  deposit  in 
the  appellant  bank  the  sum  of  $2,000,  sub- 
ject to  the  check  of  the  appellee;  that  the 
appellee  gave  to  another  bank  his  check  for 
the  full  amount  of  the  deposit;  that  the 
check  was  forwarded  to  appellant,  and  appel- 
lant refused  payment  thereof  and  caused  th« 
check  to  be  protested  and  notice  thereof  to 
be  given.  This  suit  was  brought  to  recover 
the  money  and  for  damages. 

The  reason  given  by  appellant's  cashier 
for  the  refusal  of  payment  was  that  the  sum 
of  money  was  deposited  in  pursuance  of  an 
agreement  between  the  appellee  and  a  third 
party,  but  not  to  the  credit  of  such  third 
party,  by  the  terms  of  which  the  cashier 
thought  the  transaction  with  such  third  par- 
ty ought  to  be  closed  and  the  money  paid  to 


<ror  otlisr  cases  see  same  topic  anfl  section  KDMBKR  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  IndezM 
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tbe  third  partj.  It  Is  not  pretended  that  tbe 
bank  received  tbe  money  or  waa  to  hold  It 
as  security  for  the  third  party,  or  that  the 
aM>ellant  had  any  legal  obligation  In  this 
matter  to  protect  the  third  party. 

At  the  close  of  the  evidenoe  the  court  gave 
tbe  following  instructions  relative  to  tbe 
damages  recoverable: 

"If  you  should  find  for  the  plalntlfl,  In  ad- 
dition to  the  amount  that  you  find  he  is  en- 
titled  to  recover  because  of  the  money  de- 
posited in  tbe  bank,  you  should  also  find 
the  amount,  if  any,  of  the  actual  damages 
be  has  sustained.  If  any,  by  reason  of  the 
failure  and  refusal  of  the  bank  to  pay  over 
the  money  on  said  check.  And  in  determining 
what  his  actual  or  general  damages  are  you 
may  take  into  conBlderatlon  the  evidence  of 
what  expense  he  has  been  put  to,  caused  by 
said  refusal,  what  damage,  if  any,  it  has 
been  tq  his  standing  and  credit  as  a  business 
man,  what  he  has  been  compelled  to  pay  for 
attorney's  fees  and  otherwise  in  connection 
with  looking  after  the  matter  prior  to  the 
commencement  of  thi^  suit,  what  he  has  been 
compelled  to  pay  out,  if  anything,  for  pro- 
test fees,  and  allow  to  the  plaintiff  such  ac- 
tual or  general  damages  as,  in  your  Judg- 
ment, from  all  the  evidence  in  the  case,  will 
compensate  bim  for  his  actual  injury  sus- 
tained, if  any,  by  reason  of  the  refusal  of 
the  said  bank  to  pay  his  check. 

"And  if  y«u  shaU  find  that  be  is  entitled 
to  recover  actual  damages  in  this  case,  out- 
side of  the  money  on  deposit,  then,  if  you 
shall  further  find  that  the  refusal  of  the 
bank  to  pay  said  check  was  without  good 
reason,  was  oppressive,  was  malicious,  then 
yon  would  be  Justified  in  allowing  the  plain- 
titr  exemplary  damages — ^that  is,  what  Is 
called  smart  money  or  punitive  damages — 
as  punishment  for  the  conduct  of  the  de- 
fendant in  such  malicious  act,  and  the 
amount  of  this  Is  left  to  tbe  good  Judgment 
and  discretion  of  the  Jury." 

The  first  paragraph  of  this  instruction  Is 
approved,  except  the  clause,  "what  he  has 
been  compelled  to  pay  for  attorney's  fees 
and  otherwise  in  connection  with  looking 
after  the  matter  prior  to  the  commencement 
of  this  suit,"  which  is  disapproved.  Evans 
r.  Central  Life  Ins.  Co.,  87  Kan.  641,  125 
Pac  86. 

There  is,  however,  no  evidence  that  in  the 
refusal  of  payment  the  bank  was  guilty  of 
fraud,  malice,  oppression,  or  of  any  wrong- 
ful purpose  that  would,  in  any  way.  Justify 
the  last  imragraph  of  the  instruction.  It  is 
erroneous.  See  Winstead  t.  Hulme,  32  Kan. 
668,  4  Pac.  994 ;  Cady  T.  Case,  4S  Kan.  733, 
26  Paa  44& 

The  Jury  found  for  tbe  appellee  $2,000, 
the  amount  of  the  deposit,  $135  Interest 
thereon,  $365  actual  damages,  and  $135  ex- 
emplary damages.  Judgment  was  accord- 
ingly rendered. 


The  Jodgmoit  ts  ordered  to  be  modlfled  by 
reducing  the  same  $135,  and  when  so  modi* 
fled  is  sfBrwed     All  the  Justices  ooncnrtin^ 

(»  Kaa.  iM9 
In  re  FOWUES. 
(Snprema  Court  of  Kansas.     April  12,  191&) 

(SyXlalut  by  tft«  Court.) 

1.  Crtuxvax.  Law  (|  18*)  —  JuusoionoR  — 
NonaxsiDzm. 

One  state  will  not  seek  to  censor  or  coiitrol 
tbe  conduct  of  citizens  and  leaidenta  of  other 
^states   anless  sneh   eaadact   results  in  an  io- 
fiactioD  of  Us  own  laws. 

[Bd.  Note.— For  other  cases,  see  GrimiiMt 
Lsw,  Cent  Dig.  |  7 ;  De&  Die  i  1&*] 

X  CBIWRAL  Law  ({  97*)  —  JuBisoionov  -> 
MoiiBBSiDXRT— PI.ACS  OF  OmnsB. 

A  citizen  and  resident  of  another  states 
who  witboat  lawful  ezcaae  knowingly  permits 
his  child  onder  16  years  of  age  to  be  and  r^ 
main  here  in  destitute  or  neceasitoas  ciienm- 
stances  without  providina  for  the  support  and 
maintenance  of  sach  child,  thereby  violates  iba 
Desertion  Act  (chapter  16it,  Laws  of  19U),  and 
may  be  pnniahed  therefor. 

[Ei.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  177-18B,  191;   Dee.  Dig.  | 

S.  OanciNAL  IjAW  d  97*)  —  JuxiBDicxioir  — 

Placs  or  OrraNSK. 

When  opon  ancfa  charge  the  father  Is  ar- 
rested in  another  state  and,  waiving  leqnisitioa. 
comes  In  the  custody  of  an  officer,  the  courts  of 
this  state  have  Jurisdiction  to  try  him  npon  such 
charge  althongh  he  hat  never  before  t>Mn  with- 
in this  state.  Bot  when  after  having  thus  eosw 
he  is  discharged  1^  writ  of  habeas  corpus  by 
the  probate  court  of  the  county  where  the  charge 
was  laid,  and  before  having  an  opportunity  to 
return  is  rearrested  on  the  same  charge,  tb« 
state  has  no  right  to  retain  and  try  him  for 
failure  to  support  such  child  after  he  (th* 
father)  was  thus  brought  here,  without  showinc 
that  after  so  coming  he,  without  lawful  excuse, 
knowingly  failed  or  refused  to  furnish  such  sop- 
port  and  maintenance. 

[£31  Note.— For  other  cascei,  see  Criminal 
Law,  Cent  Dig.  |i  177-189,  191;  Dec.  Dig.  i 
97.*] 

4.  Pabewt  awd  Child  (J  17*)— PaoBEcnnoiT 

FOR  NoNBtrrFOBT  —  Pboov  —  NonSXSIDKRT 

Pabxnt 

To  render  a  father  liable  to  punishment  for 
such  failnre  before  being  thus  brought  here,  it 
must  be  shown  that  he  knew  or  ought  to  have 
known  tbe  location  and  condition  of  bis  child, 
or  that  he  had  by  act  of  omission  or  commis- 
sion permitted  him  to  be  and  remain  here  in 
destitute  or  neceasitoos  eirciimstances  without 
providing  fqr  his  support  and  maintenance. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  {$  176-181  fDec  Dig.  {  17.»] 

5.  BxTBAomoif  (I  41*>— Riaim  Afteb  Dm- 

CHASOE — PeOSKCOTIOW  FOB   AROTHKS  CBUCK. 

A  sovereign  state  will  not  be  leas  fair  in  its 
treatment  of  parties  Ohm  it  requires  Its  citi- 
zens to  be,  and,  having  brought  here  a  citiaen 
and  resident  of  another  state  upon  criminal 
process  to  answer  for  an  offense  alleged  to  have 
been  eonunitted  while  in  the  state  of  hk  resi- 
deaee,  it  will  not  npcn  his  discharge,  and  before 
he  has  an  opportunity  to  retara,  forcibly  retaia 
blm  to  answer  for  an  set  «t  emlasioa  siaoe  ha 
was  tbns  brooght  bare,  unites  saeb  omission 
was  consetoos  and  wOlfnl  on  Us  part 

[BA.  Note.— For  other  tmtta,  am 
Cent  Dig.  ii  61-51;   D«i  Dig.  ML*) 

Porter,  J.,  dlsstntlng. 
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Original  application  b.v  A.  T.  Fowles  for 
writ  of  habeuH  oori^us.    Writ  denied. 

R.  E.  Melrln,  of  Lawrence,  for  the  appli- 
cation. S.  N.  Hawkes,  Asst.  Attj'.  Gen.,  and 
J.  S.  Amick,  of  Lawrence,  opposed. 

WE:ST,  J.  Tills  Is  an  application  for  a 
writ  of  habeas  corpus  submitted  upon  an 
agreed  statement  of  facts. 

The  petitioner  for  more  than  18  years,  ex- 
cepting a  brief  sojourn  In  Missouri,  baa  been 
a  citizen  and  resident  of  Dallas,  Tex.  With 
him  at  that  place  his  wife  and  their  two 
children  lived  intermittently  from  about  1895 
to  about  1905  or  1906,  when  she  left  Texas 
with  their  two  children  and  brought  them  to 
Lawrence,  Kan.  It  is  stipulated  that  no 
blame  is  attached  to  the  husband  or  wife 
for  the  separation.  One  of  the  children  is 
a  boy  now  about  14  years  old,  healthy,  and 
able-bodied,  and  It  Is  Inferable  that  he  has 
remained  at  Lawrence  since  coming  there  in 
1005  or  1906,  but  with  whom  it  is  not  shown. 
On  a  date  not  given  a  complaint  was  filed 
before  a  justice  of  the  vee.ce  of  Douglas  coun- 
ty charging  the  petitioner  with  neglecting 
or  refusing  to  provide  for  the  support  and 
maintenance  of  this  son.  A  warrant  was  is- 
sued and  the  petitioner  was  arrested  at  Dal- 
las, Tex.,  and  brought  to  Lawrence;  the 
issuance  of  requisition  papers  having  been 
waived,  and  on  February  24,  1913,  be  was 
discharged  from  custody  by  writ  of  habeas 
corpus  issued  by  the  probate  court  Almost 
immediately,  and  before  he  had  an  oppor- 
tunity to  leave,  he  was  again  arrested  on 
the  same  charge  upon  information  filed  by 
the  covnty  attorney.  February  28th  his 
plea  In  abatement  was  sustained,  whereupon 
he  demanded  to  be  released,  but  instead  was 
ag;aln  arrested  on  a  justice's  warrant  on  the 
same  charge  originally  made,  and  placed  in 
jail.  The  petitioner  asserts  his  right  to  be 
discharged  from  custody  upon  the  theory 
that  he  has  committed  no  crime  against  the 
state  of  Kansas  in  which  he  never  set  foot 
until  brought  here  In  custody  as  already 
stated.  The  state  In.Hists  that  failure  to 
support  a  destitute  child  in  Kansas  is  a 
crime  against  our  laws  and  that  the  peti- 
tioner, having  come  into  the  custody  of  an 
ofiScer  without  a  requisition,  is  here  volun- 
tarily and  subject  to  the  jurisdiction  of  our 
fourts. 

The  statement  of  facts,  the  substance  of 
which  has  already  been  stated.  Is  more  re- 
markable for  what  it  omits  than  for  what  it 
contains.  From  statements  made  upon  the 
argument  and  in  the  briefs,  however,  we 
shall  assume  that  about  six  or  seven  years 
ago  the  wife  brought  the  boy  to  Lawrence, 
Kan. ;  that  when  the  complaint  was  filed  he 
was  In  necessitous  or  destitute  circumstanc- 
es; and  that  the  father  was  not  at  that 
time  .proTlding  for  his  support  and  main- 
tenance. We  cannot  assume,  as  it  Is  not 
charged,  that  the  father  abandoned  the  boy 


at  any  time;  that  he  sent  him  to  Kansas; 
or  that  he  had  knowledge  of  his  deatitnte 
circumstances.  Whether  during  the  years 
since  leaving  Texas  he  has  lived  with  the 
mother  or  with  their  relatives,  or  during 
what  portion  of  that  time  he  has  been  pro- 
vided for  and  by  whom,  we  are  not  advised. 

The  statute  (section  1,  c.  163,  Laws  of 
1911)  provides:  "That  any  husband  who 
shall,  without  just  cause,  desert  or  neglect 
or  refuse  to  provide  for  the  support  and 
maintenance  of  his. wife  In  destitute  or  ne- 
cessitous circumstances ;  or  any  parent  who 
shall,  without  lawful  excuse,  desert  or  neg- 
lect or  refuse  to  provide  for  the  support  and 
maintenance  of  his  or  her  child  or  children 
under  the  age  of  sixteen  years  in  destitute 
or  necessitous  circumstances,  shall  be  guilty 
of  a  crime  and,  on  conviction  thereof,  shall 
be  punished  by  imprisonment  in  the  Reform- 
atory or  Penitentiary,  at  hard  labor,  not 
exceeding  two  years." 

[1-S]  The  general  rule  Is  that  the  laws  of 
a  state  have  no  extraterritorial  force  and 
that  its  crimes  act  is  for  the  punishment  of 
those  within  its  own  borders.  Section  10  of 
the  Bill  of  Rights  provides  that  in  all  trans- 
actions the  accused  shall  have  "a  speedy 
public  trial  by  an  impartial  jury  of  the 
county  or  district  in  which  the  offense  is 
alleged  to  have  been  committed."  No  argu- 
ment Is  needed  to  show  that  if  the  authori- 
ties In  one  state  should  undertake  to  censor 
and  punish  the  conduct  in  their'  state  of 
citizens  of  another  state,  the  domestic  tran- 
quillity and  general  welfare  mentioned  in  the 
preamble  to  the  federal  Constitution  would 
be  seriously  disturbed.  However,  mere  phys- 
ical presence,  citizensblp,  or  residence  with- 
in the  state  is  not  always  essential  in  order 
to  render  one  amenable  to  its  laws  and  sub- 
ject to  its  prosecution.  The  Legislature  has 
provided  (G«n.  Stat  1909,  {  6595)  that  "ev- 
ery person  being  without  the  state,  commit- 
ting or  consummating  an  offense  by  an  agent 
or  means  within  the  state,  is  liable  to  be 
punished  by  the  laws  thereof  in  the  same 
manner  as  if  he  were  present  and  had  com- 
menced and  consummated  the  offense  within 
the  state." 

In  the  case  of  Carr,  28  Kan.  1,  page  5, 
it  was  said:  "We  fully  recognize  that  the 
power  of  the  state  to  punish  criminals  ex- 
tends to  all  persons  who,  being  without  the 
state,  commit  or  consummate  violations  of 
the  penal  statutes  within  our  state,  'by  an 
agent  or  means  within  the  state.'  Such 
persons,  although  out  of  the  state,  are,  in 
contemplation  of  law,  within  the  state." 

"The  Legislature  of  one  state  cannot  make 
laws  by  which  people  outside  the  state  must 
govern  their  actions,  except  as  they  may 
have  occasion  to  resort  to  the  remedies  which 
the  state  provides,  or  to  deal  with  property 
situated  within  the  state.  •  •  •  But  if 
the  consequences  of  an  unlawful  act  commit- 
ted outside  the  state  have  reached  their  ulti- 
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mate  and  injurious  result  within  it,  it  seems 
that  the  perpetrator  may  be  punished  as  an 
offender  against  such  state."  Cooley's  Con. 
Urn.  (6th  Ed.)  149. 

In  Rex  V.  Garret,  17  Jur.  1060,  page  1062, 
Lord  Oampbell,  C.  J.,  said:  "I  do  not  pro- 
ceed upon  the  ground  that  the  offense  was 
committed  beyond  the  Jurisdiction  of  the 
courln  for  If  a  man  employ  a  conscious  or 
unconscious  agent  to  commit  an  offense  in 
this  country,  he  is  amenable  to  the  laws  of 
Eogland,  although  at  the  time  the  offense 
was  committed  lie  was  living  beyond  the 
Jurisdiction." 

In  Town  of  Barkliaoisted  t.  Parsons,  3 
Conn.  1,  page  8,  a  prosecution  was  had  under 
a  statute  providing  a  forfeiture  for  the 
bringing  of  imupers  into  the  state  and  leav- 
ing them  there.  It  was  argued  that  evidence 
had  been  Improperly  received  to  show  the 
conduct  of  the  defendant  In  another  state, 
the  only  ground  of  bis  amenability  to  the 
criminal  laws  being  that  he  owed  allegiance, 
and  he  could  owe  no  allegiance  unless  with- 
in their  protection,  and  he  could  not  be  with- 
in their  protection  unless  either  a  citizen  or 
personally  within  their  Jurisdiction.  The 
court  said  it  was  conceded  that  the  defend- 
ant did  not  personally  bring  the  paupers  but 
that  he  sent  them  under  the  care  of  his  son. 
"The  principle  of  common  law,  'Qui  facit  per 
alium,  facit  per  se,'  is  of  universal  applica- 
tion, both  in  criminal  and  civil  cases;  and 
he  who  does  an  act  in  this  state,  by  his 
agent,  is  considered  as  if  I\e  had  done  it  in 
his  own  proper  person." 

In  State  v.  Peabody.  25  R.  I.  544,  60  Atl. 
1028,  a  complaint  alleging  nonsupport  of 
minor  children  In  Washington  county  by  a 
defendant  in  Kent  county  was  held  good  for 
the  reason  that  one  is  answerable  for  his 
neglect  in  the  place  where  others  suffer  In 
consequence.  It  has  been  held  that  one  can 
be  prosecuted  for  procuring  a  drug  in  an- 
other state  and  sending  It  by  mall  to  a  wo- 
man within  the  state  for  the  purpose  of  pro- 
curing an  abortion.  State  v.  Morrow,  40  S. 
C.  221,  237,  18  S.  E.  853,  859.  "Assuming, 
however,  for  the  purposes  of  this  discussion 
only,  that  there  was  no  evidence  of  any  act 
done  in  pursuance  of  an  intention  to  effect 
an  abortion,  except  such  acts  as  were  done 
by  the  defendant  in  the  city  of  Washington, 
then  if  the  acts  there  done  were  intended  to 
take  effect  In  this  state,  and  did  there  actual- 
ly take  effect,  we  still  think  the  court  in  this 
state  had  Jurisdiction  of  the  offense  charged." 
This  quotation  is  supported  by  numerous  au- 
thorities cited  in  the  opinion  which  rests  on 
the  assumption  that  the  defendant  volunta- 
rily came  into  and  submitted  himself  to  the 
Jurisdiction  of  the  trial  court.  The  doctrine 
was  announced  that  it  is  the  duty  of  a  state 
to  protect  the  lives  and  persons  of  its  citi- 
zens and  others  temporarily  resident  therein 
against  unlawful  violation  or  injury  whether 
committed  by  citizens  or  others,  Jurisdiction 
of  the  subject-matter  and  of  the  person  be- 


ing different  questions.  Forgery  in  another 
state  of  titles  to  lands  in  the  state  of  Texas 
was  held  to  be  an  offense  against  the  laws 
of  the  latter  state,  under  a  statute  provid- 
ing that  persons  out  of  the  state  may  coinuiit 
and  be  liable  to  Indictment  and  conviction 
for  offenses  which  do  not  in  their  commi.ssiun 
necessarily  require  personal  presence  in  the 
state.  Hanks  v.  State,  13  Tex.  Aiip.  289. 
A  resident  of  Missouri  who  turned  cattle 
out  of  his  Inclosure  knowing  that  they  would 
go  across  the  line  Into  Arkansas  was  held 
not  guilty  of  violating  an  act  of  the  latter 
state  prohibiting  stock  running  at  larg& 
Beattle  v.  State,  73  Ark.  428,  84  S.  W.  477. 
A  nonresident  of  a  city  was  held  liable  to 
prosecution  by  its  police  court  for  permitting 
his  cow  to  be  at  large  within  the  city  con- 
trary to  a  municipal  ordinance,  although  the 
owner  was  not  within  the  city  at  the  time. 
Tutt  V.  Greenville,  142  Ky.  536.  134  8.  W. 
890,  33  li.  Rs  A.  (N.  S.)  331.  A  note  to  this 
decision  collates  a  large  number  of  author- 
ities touching  the  subject  under  considera- 
tion. In  the  opinion  (142  Ky.  page  538,  134 
S.  W.  page  891,  33  L.  B.  A.  [N.  S.]  page  335) 
it  was  said:  "It  is  the  act  or  thing  that  is 
done  within  the  city  limits  in  violation  of  the 
ordinance  that  .subjects  the  doer  to  the  penal- 
ty. Where  the  doer  In  fact  is  at  the  time 
is  a  matter  of  no  consequence.  Possibly  in 
some  cases  it  might  be  difficult  to  get  Juris- 
diction of  the  person  of  the  offender,  so  ttiat 
he  might  be  punished ;  but  this  fact  Would 
not  affect  his  guilt  or  his  liability  to  punish- 
ment if  he  could  be  brought  to  trial.  •  •  • 
When  api)ellant  permitted  his  cow  to  wander 
at  large  within  the  city  limits,  he  as  certain- 
ly committed  an  act  in  violation  of  its  laws 
as  if  he  had  himself  driven  his  cow  within 
the  limits  and  turned  her  at  large.  There 
could  be  no  difference  between  the  legal  ef- 
fect and  consequence  of  appellant's  act  in 
standing  Just  outside  the  city  limits,  and 
driving  his  cow  into  the  city,  to  run  at  large, 
and  in  leading  her  into  the  city,  and  then 
turning  her  loose." 

In  Burton  v.  United  States,  202  U.  S.  344, 
26  Sup.  CJt.  688,  60  I*  Ed.  1057,  6  Ann.  Cas. 
302,  it  was  decided  that  the  federal  court  at 
the  place  where  the  agreement  was  made  for 
compensation  to  perform  services  forbidden 
by  statute  had  Jurisdiction  to  try  the  offense 
even  If  the  agreement  was  negotiated  or  ac- 
cepted at  another  place;  its  final  acceptance 
and  ratification  being  within  the  district. 
Homer  v.  United  States,  143  U.  S.  207,  12 
Sup.  (3t.  407,  86  L.  Ed.  126,  was  cited,  whidi 
ruled  that  the  Illinois  district  court  had  Ju- 
risdiction to  try  one  for  violating  the  lottery 
statute  who  had  sent  to  persons  within  that 
district  lottery  circulars  by  mail  deposited 
at  New  York. 

In  State  t.  Gillmore,  88  Kau.  835,  129  Pac 
1123,  it  was  said  that  the  statute  in  question 
may  be  violated  either  by  deserting  and  leav- 
ing In  destitute  or  necessitous  circumstances 
or  by  neglect  or  refusal  to  provide  after 
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Bucb  desertion  when  such  destitute  or  neces- 
Bltons  drcumstances  arise. 

In  Bennefield  v.  State  of  Georgia,  80  Ga. 
107.  pace  110,  4  S.  B.  869,  870,  it  was  held 
that  the  irtst  of  the  offense  of  «bandoning  a 
child  Is  the  rolnntary  and  willful  abandon- 
ment of  it,  leaving  It  dependent  and  destitute. 
There  the  husband  voluntarily  and  willfully 
separated  from  his  wife  in  one  county  and 
sent  her  and  their  child  by  an  agent  to  an- 
other county,  where  they  became  dependent 
and  destitute,  and  the  father  was  held  In- 
dictable In  the  latter  county  for  'abandon- 
ment, because  it  was  by  his  act  that  they 
were  removed  from  one  county  to  the  othfer. 
The  court  said:  "It  was  the  same  as  If  he 
had  stood  upon  the  county  line  between 
Heard  and  Ottrroll,  and  had  pushed  his  child 
across  the  line  Into  Carroll,  and  then  left  It 
dependent  and  destitute." 

Ill  State  V.  Dvoracek,  140  Iowa,  266,  page 
270,  118  N.  W.  399,  page  401,  It  was  ruled 
that  the  venue  in  a  prosecution  for  failure 
to  provide  for  a  wife  or  children  Is  in  the 
county  where  the  duty  of  providing  for  them 
should  be  discharged.  "The  penalty  is  de- 
nounced, not  on  the  commission  of  any  af- 
firmative act,  but  on  the  omission  of  the 
plainest  duty.  Necessarily,  then,  the  venue 
depends  on  where  the  omission  to  perform 
the  duty  occurred.  •  *  •  He  on-ed  no 
such  duty  elsewhere,  and,  because  of  the 
Bltuatiou  of  bis  wife  and  children,  must  have 
omitted  the  duty  in  Story  connty,  or  not  at 
all.  Somewhat  akin  In  principle  Is  the  line 
of  cases  deciding  that  the  venue  in  embezzle- 
ment cases  may  be  laid  in  the  county  in 
which  It  was  the  duty  of  the  accused  to  ac- 
count •  •  •  The  presence  of  the  offend- 
er within  the  county  wh^re  a  crime  is  com- 
mitted is  not  always  essential,  but  some  por- 
tion of  the  act  or  omission  to  act  must  have 
taken  effect  therein." 

In  State  v.  Sanner,  81  Ohio  St  393,  90 
N.  E.  1007.  26  L.  K.  A.  (N.  S.)  1093,  under 
an  act  providing  that  the  offense  shall  be 
held  to  have  been  conjmitted  in  any  county 
of  the  state  in  which  the  destitute  child  or 
children  may  be  at  the  time  the  complaint 
Is  made,  it  was  determined  that  a  parent 
may  be  guilty  of  the  crime  of  failing  to  pro- 
vide for  his  minor  children  although  a  resi- 
dent of  another  state  during  the  time  laid 
in  the  indictment;  that  the  venue  Is  In  the 
county  wh^re  the  child  Is  when  the  complaint 
is  made.  Before  the  provision  as  to  venue  al- 
ready quoted  was  added  by  amendment,  it  had 
been  decided  that  one  could  not  be  thus  prose- 
cuted who  resided  in  another  state  during  the 
time  laid  in  the  indictment  State  v.  Ewers,  76 
Ohio  St  563,  81  N.  £.  1190.  The  latest  deci- 
sion we  have  found  is  In  re  Poage,  by  the 
Supreme  Oourt  of  Ohio,  100  N.  E.  125,  page 
128,  delivered  November  12,  1912.  A  citizen 
and  elector  of  Kentucky  was  indicted  In 
lAwreuce  coimty,  Ohio,  for  failure  to  pro- 
vide for  bis  minor  children  therein.  On 
appHcatton-  for  habeas  corpus  he  averred 


that  be  was  married  in  Kentucky,  established 
a  home  for  hliuself  and  family  there,  where 
he  had  ever  since  resided  and  where  the 
child  was  born ;  that  without  any  Just  cause 
and  wlthont  his  knowledge  or  consent  and 
against  bis  wishes  his  wife  abandoned  their 
home  and  took  the  child  with  her  and  came 
into  Ohio,  where  she  had  remained  ever  since 
and  refused  to  return  or  permit  the  children 
to  return,  although  the  father  bad  at  all 
times  maintained  the  home  In  Kentucky  for 
her  and  the  child  and  had  been  ready  and 
willing  at  all  times  to  provide  for  them  their 
food,  shelter,  and  clothing.  It  was  held  that 
it  appearing  that  the  child  received  support 
from  the  mother  or  some  one  else  at  her  re- 
quest, the  mere  failure  and  neglect  of  the 
father,  after  considering  his  legal  right  to 
the  custody  and  control  of  the  child,  did  not 
bring  him  within  the  operation  of  the  statute. 
It  was  said  that  a  parent  may  be  guilty  of 
failing  to  provide,  although  a  resident  of  an- 
other state,  and  that  the  venue  may  he  prop- 
erly laid  where  the  child  is  domidled  when 
the  complaint  is  made,  but  that  it  by  no 
means  follows  that  the  Lieglslature  may  con- 
trol domestic  relations  of  citizens  of  another 
state  who  have  never  resided  In  the  complain- 
ing state,  or  compel  the  performance  of  par- 
ental duties  and  obligations  arising  under 
the  laws  of  the  state  of  their  residence,  where 
the  defendant  is  not  responsible  either  by 
acts  of  omission  or  commission  for  the  child 
being  temporarily  In  the  complaining  state. 
"It  Is  sutBcient  to  say  that  It  must  at  least 
appear  that  he  has  brought  or  compelled 
them  to  come  into  this  state  and  then  aban- 
doned them,  or  that  having  been  brought  Into 
this  state  by  others,  even  against  his  will, 
they  were  then  abandoned  and  permitted  to 
become  homeless  and  unprovided  for.  Clear- 
ly, in  such  case  it  would  be  the  duty  of  the 
lather  to  assert  bis  legal  right  to  their  care 
and  custody,  and  provide  them  with  a  home, 
food,  shelter,  and  clothing,  and  his  failure 
to  do  so  would  be  an  offense  against  our 
laws.  ^Is  legislation  is  for  the  benefit  of 
the  child.  It  is  passed  for  the  purpose  of 
enforcing  the  natural  duties  of  parents  to 
their  children.  This  duty  is  owing  to  the 
child  wherever  the  parent  entitled  to  its 
control  and  custody  places  it,  or  wherever, 
in  disregard  of  his  parental  duty  and  obliga- 
tion, he  permits  it  to  remain  unprovided  for. 
So  tliat  citizens  of  another  state  cannot  per- 
mit their  children  to  become  objects  of  char- 
ity in  this  state  and  defend  against  a  prose- 
cution under  our  laws  to  compel  parents 
to  provide  toj  their  minor  clilldren  by  the 
plea  that  they  are  not  citizens  of  this  state ; 
but  where  such  child  is  brought  into  this 
state  against  the  will  and  consent  of  the  par- 
ent and  is  provided  with  a  suitable  home, 
food,  shelter,  and  clothing  by  those  respon- 
sible for  bringing  it  into  the  states  or  by 
others  procured  by  them  to  furnish  the  saise, 
it  is  then  no  concern  of  our  state  and  bo 
offense  against  onr  laws."  ' 


Digitized  by 


Google 


602 


131  PAOIFIO  BBPOBTXiB 


(Kaa. 


The  officer  who  arrested  the  petitioner 
was  clothed  only  with  the  authority  of  a 
warrant  Issued  by  a  justice  of  the  peace  of 
this  state;  but,  as  the  person  sought  came 
across  the  line  without  demanding  a  requisi- 
tion, he  must  be  held  In  law  to  have  come 
into  the  state  voluntarily  to  the  extent  and 
la  the  sense  that  the  court  bad  Jurisdiction 
to  try  him  for  a  crime  already  committed 
Itere  by  Mm.  State  t.  Garrett,  S7  Kan.  132, 
4S  Pac.  93 ;  State  v.  McNaspy,  68  Kan.  691, 
60  Paa  89S,  88  li.  B.  A.  7B&  However,  he 
came  to  Lawrence  to  custody  and  not  of  his 
own  motion  or  volition.  In  the  OUlmore 
Case,  88  Kan.  842, 129  Pac.  1125,  It  was  said: 
TThat  he  had  come  voluntarily  into  Stafford 
county  to  appear  as  a  vrltness  in  a  case  be- 
tween other  parties  was  no  bar  to  his  arrest 
for  a  violation  of  the  criminal  laws  of  Kan- 
sas. His  plea  that  he  believed  that  his  domi- 
cile had  been  in  Texas  since  1908,  or  even 
■■cfa  tact,  if  it  were  a  fact,  of  itself,  fnr- 
ikished  no  reason  why  his  wife  should  be 
left  or  permitted  to  remain  In  Kansas  in 
destitute  drcumstancee.  Had  it  been  shown 
that  she  had  wrongfully  refused  to  follow 
him  to  his  domicile  In  Texas,  and  thus  in  law 
abandoned  or  deserted  him,  this  might  be  a 
defense."  Tbe  decision  in  the  case  Just  quot- 
ed from  is  based  upon  the  proposition  that, 
having  come  voluntarily  into  the  country 
where  he  had  previously  abandoned  his  wife, 
and  having  voluntarily  remained  there  some 
days  and  failed  to  provide  for  her  support 
or  maintenance,  she  bdng  in  destitute  and 
necessitous  circumstances,  he  was  liable  to 
prosecution.  Here  the  petitioner  did  not 
come  into  the  state  voluntarily  in  the  sense 
in  which  Olllmore  came,  and  only  in  a  strict 
legal  sense;  he  did  not  voluntarily  remain 
here  at  all,  and  was  prevented  from  a  speedy 
return  upon  bis  discharge  by  the  probate 
court  by  another  arrest  on  the  same  diarge 
and  is  now  Involuntarily  in  jalL 

[I]  ▲  sovereign  state  cannot  afTord  to  be 
less  fair  and  decent  In  its  treatment  of  par- 
ties than  it  would  require  Its  citizens  to  be, 
and  it  would  be  taking  an  unfair  advantage 
of  the  applicant  to  assume  or  imagine  that 
the  state  Is  really  attempting  to  prosecute 
him  for  knowingly  and  voluntarily  permit- 
ting his  son  to  be  in  Douglas  county  In  desti- 
tute circumstances  and  failing  to  provide  for 
blm  since  being  brought  here  by  the  officer. 
The  only  fair  and  straightforward  way  to 
treat  the  situation  is  to  regard  it  as  a  prose- 
cution for  a  failure  to  support  before  the  pe- 
titioner came  into  the  state.  The  county 
attorney  advises  us  that  the  complaint  un- 
der which  the  restraint  la  now  attempted  to 
be  Justified  charges  that  the  defendant  on  or 
about  the  Ist  day  of  December,  1912,  will- 
fully and  feloniously  and  without  lawful  ex- 
cuse refused  to  provide  for  the  support  and 
maintenance  of  the  boy,  and  has  ever  since 
refused  so  to  provide,  "and  that  said  Wil- 
liam D.  Fowlea  la  in  destitute  and  necessi- 


tous drcnmstancea."  In  all  ftitmeM  two  ob- 
servatlona  should  be  made.  We  cannot  as- 
sume under  the  statement  of  facta  <m  which 
this  case  la  presented  that  the  petitions 
while  in  Texas  knew  that  the  son  waa  des- 
titute in  Douglas  county,  Kan.,  and  there- 
fore cannot  assume  that  he  willfolly  failed 
to  provide  for  his  support  Again,  a  charge 
that  in  February,  1913,  the  son  "is  in  desti- 
tute drcnmstancea,"  is  hardly  tantamonnt  ta 
an  .allegation  that  he  was  thus  desUtnte  or 
necessitous  before  the  father  was  brought 
here  In  custody  of  the  constable. 

[4]  We  think  the  qnesUon  of  Jurlsdietloa 
to  prosecute  the  defendant  for  failure  to  sni>- 
port  his  son  before  the  arrest  depends  upon 
what  he  really  had  to  do  with  the  boy's 
presence  in  Douglas  county,  what  means  were 
in  fact  provided  for  his  support,  and  what 
knowledge  the  father  had  or  should  bav« 
had  of  bis  condition,  and  whether  or  not  he 
was,  in  the  language  of  the  statute^  "witlioat 
lawful  excuse."  If  as  a  matter  of  fact  tb* 
father,  unmindful  of  bia  duty  and  obliga- 
tions, permitted  the  mother  to  remove  the 
child  to  this  state  under  such  circumstances 
that  he  was  obligated  for  his  support  and 
with  knowledge  or  reasonable  means  of 
knowledge  that  his  child  was  destitute  and 
likely  to  become  a  public  burden  upon  Doug- 
las county,  then  we  think  without  qnestloa 
his  conduct  waa  as  reprehensible  and  as  pun- 
ishable as  it  would  have  been  had  he  brooghl 
the  child  here  and  abandoned  him  on  pur- 
pose.  On  the  contrary,  the  mere  facts  that 
without  fault  of  the  parents  as  to  their  sep- 
aration the  child  was  brought  here  som^ 
thing  like  seven  years  ago  by  Us  mother, 
and  presumably  has  remained  here  since,  and 
as  the  stipulation  shows  has  become  a  healthy 
able-bodied  boy  at  least  14  years  of  age^ 
and  was  at  some  time  after  the  father  bad 
been  brought  here  in  custody  of  an  officer, 
actually  in  destitute  drcumstantea,  would 
not  of  themselves  constitute  a  crime  or  vest 
the  court  with  Jurisdiction  to  try  him. 

What  the  real  facta  of  the  case  are  we  do 
not  know,  and,  as  the  petitioner  has  not 
shown  affirmatively  that  he  is  entitled  to  • 
discharge,  the  writ  is  denied. 

JOHNSTON,  O.  J.,  and  BURCH,  MASON, 
SMITH,  and  BENSON,  JJ.,  concurring. 

POHTEB,  J.  (dissenting).  On  the  agreed 
statement  of  facts  I  think  the  petitioner 
should  be  discharged. 

(n  Kan.  tilt 

FIBST  NAT.  BANK  OF  SMITH  CENTEB  v. 

HARDMAN  et  aLt 
(Supreme  Court  of  Kansas.     April  12,  1013.) 

(SyUabut  ly  the  Court.) 
1.  Pbincifal  and   Suarrr   (f   IIS*)  —  Dis- 
CHARQE  or  SuRKTT— Grounds. 

Where  a  surety  on  a  note,  who  was  ladne- 
ed  to   become   such  by  the  assurance  of  the 
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pajee  that  its  payment  was  to  be  fully  secured 
by  a  chattel  mortgage  upon  a  stock  of  mer- 
chandise, intended  when  he  signed  the  note 
that  the  mortgagor  should  be  permitted  to  re- 
main in  possession  of  the  goods,  and  to  make 
sales  in  the  nsual  course  of  business,  'nrithout 
applying  the  proceeds  to  the  debt,  and  this 
course  was  followed,  the  mortgage  was  thereby 
rendered  invalid  by  conduct  in  which  the  surety 
participated,  and  he  cannot  escape  liability  on 
the  note  by  showing  that  without  his  knowledge 
the  mortgage  had  been  withheld  from  record, 
and  that  it  had  been  held  to  be  void  as  to  cred- 
itors by  a  court  of  competent  jurisdiction,  as  a 
result  of  which  the  note  remained  unpaid. 

[Ed.  Note. — For  other  cases,  aee  PWndpal 
and  Surety,  Cent  Dig.  §§  244r-268;  Dec.  Pig.  § 

2.  Tbial  (J  365*)— Finding— Co N8TBCCTI0N. 
Where  the  jury  are  asked  whether  it  was 
the  intention  that  a  mortgagor  of  a  stock  of 
merchandise  should  remain  in  possession,  sell- 
ing the  goods  and  nsing  the  proceeds  as  he  saw 
fit,  and  answer,  "Yes;  to  carry  on  in  regular 
way,"  this  reply  is  to  be  construed  as  meaning 
that  the  intention  was  that  the  mortgagor  was 
to  carry  on  the  business  in  the  usual  way,  sell- 
ing the  goods  and  disposing  of  the  proceeds  as 
he  saw  fit;  and  this  notwithstanding  such  con- 
struction results  in  a  conflict  between  the  find- 
ing and  the  general  rerdict 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  $1  871-874;    Dec.  Dig.  $  .365.»] 

Appeal  from  District  Court,  PWllIps 
County. 

Action  by  the  First  National  Bank  of 
Smith  Center  against  M.  W.  Hardman  and 
another.  From  Judgment  for  defendants, 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions. 

K.  Frank  Stinson,  of  Philiipsburg,  and  E. 
S.  Rice,  of  Smith  Center,  for  appellant.  Mc- 
Cormlck  &  Countryman,  of  Philiipsburg,  and 
Hamilton  &  Hamilton,  of  Topeka,  for  appel- 
lees. 

MASON,  J.  On  Aupnist  21,  1907,  a  note 
for  $3,000,  payable  to  W.  D.  Womer  and  I. 
H.  Rogers,  was  executed  by  C.  E.  Nelson 
as  principal  and  M.  W.  Hardman  and  H.  A. 
Selbe  as  sureties.  On  July  9,  1909,  the  First 
National  Bank  of  Smith  Center  brought  ac- 
tion against  the  sureties  upon  the  note, 
claiming  to  be  an  indorsee  for  value  before 
maturity.  A  Jury  trial  resulted  in  a  verdict 
and  Judgment  for  the  defendants,  and  the 
plaintiff  appeals. 

The  defendants'  answer  raised  an  issue 
as  to  the  plaintiffs  being  an  innocent  pur- 
chaser, but  our  decision  does  not  turn  on 
this  matter,  and  further  reference  to  it  may 
be  omitted.  The  defendants  also  pleaded 
that  the  payees,  Womer  and  Rogers,  were 
acting  in  the  transaction  for  the  B'irst  Na- 
tional Bank  of  Philiipsburg,  which  was  the 
real  owner  of  the  note.  This  allegation  Is 
Important  only  as  explanatory  of  the  rela- 
tions of  the  parties.  The  defense  pleaded 
was  that  the  defendants  had  been  released 
from  liability  by  virtue  of  the  following 
facts:  They  were  Induced  to  sign  the  note 
by    representations,   participated  in  by  the 


real  and  nominal  payees,  that  they  Incurred 
no  risk  in  doing  so,  because  it  was  to  be 
fnlly  secured  by  a  chattel  mortgage  on  a 
stock  of  merchandise  owned  by  Nelson,  the 
principal.  Such  a  mortgage  was  executed 
at  the  time,  but  the  owners  of  the  note  with- 
held It  from  record,  by  agreement  with  the 
mortgagee,  in  order  to  give  him  a  false  ap- 
pearance of  good  credit,  and  for  that  reason 
It  was  adjudged  void  In  bankruptcy  proceed- 
ings which  were  instituted  against  Nelson 
December  9,  1907,  and  to  which  Womer  and 
Rogers  and  the  Philiipsburg  bank  were  par- 
ties. 

[1]  Many  questions  are  discussed  in  the 
briefs,  but  the  view  taken  of  one  of  them 
renders  a  consideration  of  the  others  un- 
necessary. The  plaintiff  contends,  and  we 
regard  the  contention  as  well  founded,  that 
certain  facts  established  by  the  special  find- 
ings require  a  Judgment  in  its  favor.  By 
an  Instruction  numbered  17  the  court  told 
the  Jury,  in  substance,  that  (assuming  a  loss 
of  the  mortgage  security  to  have  resulted, 
and  leaving  out  of  account  the  plaintiffs 
claim  of  being  an  Innocent  purchaser)  a  com- 
plete defense  was  established  If  these  facts 
had  been  proved:  The  owners  of  the  note 
agreed  with  the  mortgagee  that  the  mort- 
gage should  be  withheld  from  record,  and 
that  he  should  be  allowed  to  hold  himself 
out  as  the  absolute  owner  of  the  goods;  this 
agreement  was  carried  out,  and  he  was  per- 
mitted to  sell  a  part  of  the  goods  and  use 
the  proceeds  as  he  saw  fit.  To  this  was  add- 
ed: "In  connection  with  instruction  num- 
ber 17  and  as  a  part  thereof  I  will  say  to 
you  that  if  the  said  defendants  intended  and 
understood  at  the  time  of  the  execution  of 
said  note  that  said  mortgage  given  to  secure 
the  same  was  to  be  withheld  from  record, 
or  if  they  intended  or  understood  that  the 
said  C.  E.  Nelson  was  to  remain  in  posses- 
sion of  the  property  mortgaged,  and  be  per- 
mitted to  sell  the  same,  or  any  part  thereof, 
and  to  use  the  proceeds  of  such  sale  as  he 
saw  fit,  then  in  such  case  the  defendants 
would  not  be  entitled  to  be  released  from  the 
payment  of  the  said  note  because  thereof." 
The  Jury  found  that  after  the  execution  of 
the  mortgage  Nelson  remained  in  possession 
of  the  goods,  making  sales  in  the  ordinary 
course  of  business,  without  applying  the  pro- 
ceeds to  the  payment  of  the  note.  They  were 
asked:  "At  the  time  of  signing  the  said  note, 
did  the  said  M.  W.  Hardman  Intend  that  the 
said  C.  E  Nelson,  mortgagor,  should  remain 
in  possession  of  said  mortgaged  goods,  and 
sell  and  dispose  of  same  or  parts  of  same 
as  he  saw  fit,  and  use  proceeds  as  be  saw 
fit?"  They  answer:  "Yes.  To  carry  on  In 
regular  way."  They  returned  the  same  an- 
swer to  the  same  question  with  respect  to 
H.  A.  Selbe,  the  other  surety.  Treating  this 
answer  as  an  unqualified  affirmative,  it  Is 
fatal  to  the  defense  under  the  instructiou 
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QQOted,  and  under  the  law  aa  we  view  It. 
Where  a  chattel  mortgage  is  executed  upon 
a  stock  of  mercbandlse,  and  the  mortgagor 
by  consent  of  the  mortgagee,  whether  ex- 
pressed in  writing  or  not,  makes  sales  In  the 
ordinary  course  of  business,  without  apply- 
ing any  of  the  proceeds  to  the  payment  of 
the  mortgage  debt,  the  transaction  amounts 
to  a  legal  fraud  upon  creditors,  and  the  in- 
strument is  Told  as  to  them.  While  a  differ- 
•nt  view  is  taken  in  some  jurisdictions,  this 
Is  the  settled  doctrine  in  Kansas.  Imple- 
ment Co.  T.  Schultz,  45  Kan.  62,  25  Pac.  625; 
Smith  T.  Epiey,  55  Kan.  71,  39  Pac.  1016. 
See,  also,  other  cases  cited  in  6  Cyc.  IIOS, 
and  Brooks  r.  Bank,  82  Kan.  597,  109  Pac. 
409.  Whether  the  mortage  is  recorded  or 
not  can  make  no  difference  with  the  appli- 
cation of  this  rule.  If  liere  the  mortgagor 
made  sales  of  the  mortgaged  property  with- 
out reducing  the  mortgage  debt,  and  this  was 
in  accordance  with  the  intention  of  the  mort- 
gagees, the  arrangement  made  the  mortgage 
▼old  as  to  other  creditors.  If  the  sureties 
participated  in  this  intention,  they  cannot 
claim  a  discharge  by  reason  of  the  mortgage 
being  thereby  rendered  invalid.  And,  if  it 
was  rendered  invalid  tor  that  reason,  they 
were  not  injured  by  tlie  fallore  to  record 
the  mortage,  and  are  not  entitled  to  a  re- 
lease on  that  account  Conceding  that  they 
acted  in  the  best  of  faith,  without  the  slight- 
est thought  that  creditors  were  to  be  de- 
layed, or  defrauded,  if  they  understood  that 
the  mortgagor  was  to  make  sales  of  the 
goods  without  reducing  the  debt  they  knew 
a  course  was  to  be  followed  the  natural  con- 
sequence of  which  was  to  impair  the  safety 
of  creditors,  and  which  the  law,  therefore, 
regards  as  fatal  to  the  enforcement  of  the 
mortgage. 

[2]  It  is  argued  in  behalf  of  the  sureties, 
however,  that  the  affirmative  reply  of  the 
jury  Is  qualified  by  the  addition  of  the 
words,  'To  carry  on  in  regular  way";  that 
the  entire  answer  should  be  construed  so  as 
to  uphold  the  general  verdict,  if  such  con- 
struction is  possible;  that  in  view  of  this 
rule  of  interpretation  the  jury  should  be 
deemed  to  have  used  the  word  "regular"  in 
the  sense  of  "proper"  or  "legal,"  their  mean- 
ing being  that  the  intention  of  the  surety 
was  that  the  mortgagee  should  sell  goods  and 
dispose  of  the  proceeds  in  such  way  as  the 
law  would  permit,  under  such  an  arrange- 
ment as  would  be  consistent  with  the  validi- 
ty of  the  mortgage.  We  are  unable  to  ac- 
cept this  view.  The  natural  meaning  of  the 
jury's  answer  seems  to  be  that  the  business 
was  to  be  carried  on  in  the  regular  way — 
that  is,  the  usual  way — ^that  sales  were  to  be 
made  at  retail  in  the  ordinary  course  of 
business.  The  question  was  made  very  spe- 
dflc.  It  required  the  jury  to  say  whether 
the  intention  was  for  the  mortgagor  to  use 
the  proceeds  of  the  sales  of  foods  as  he  saw 


fit  The  affirmative  answer  Is  inconsigt«at 
with  the  theory  that  the  proceeds  were  re- 
quired to  be  applied  to  the  reduction  of  the 
mortgage  debt  Moreover,  this  reading  of 
the  answer  accords  with  what  the  sureties 
said  upon  the  stand.  The  following  is  a 
literal  transcript  of  the  testimony  of  one  of 
them  upon  the  subject,  that  of  the  other 
being  substantially  the  same:  "Q.  You  say 
you  were  going  to  help  Dr.  Nelson  get  this 
money ;  what  for?  A.  He  told  me  he  wanted 
to  buy  George  James  out  Q.  What  was  he 
;oing  to  do  after  be  bought  George  out?  A. 
Run  the  drug  store,  I  BUiH>ose.  Q.  Tou  want- 
ed to  help  him  raise  the  money?  A.  Tes,  sir. 
Q.  That  was  your  intention  when  you  loaned 
him  the  money  and  signed  the  note?  A.  Yes, 
sir.  Q.  What  did  you  expect  him  to  do  with 
the  drug  store?  A.  I  expected  him  to  run  it 
Q.  Buy  and  sell  goods?  A.  Yes,  sir.  Q. 
Didn't  you  expect  this  note  to  be  paid — ^yoa 
did  not  expect  this  note  to  be  paid  until  it  was 
due?  A.  No,  sir.  Q.  You  did  not  expect  him 
to  apply  any  of  the  proceeds  from  the  sale 
of  that  stock  to  the  payment  of  the  note? 
A.  No,  sir.  Q.  You  expected  him  to  do  as  he 
pleased,  buy  and  sell  goods  and  use  the 
money  where  it  was  best  to  be  used?  A. 
Yes,  sir." 

The  precise  grounds  upon  which  the  mort- 
gage was  set  aside  in  the  bankruptcy  pro- 
ceedings are  not  shown.  From  a  statement 
of  an  admission  made  by  the  plaintiff,  which 
was  seemingly  acquiesced  in  by  the  defend- 
ants, it  appears  that  the  fact  that  the  mort- 
gagor was  allowed  to  sell  goods  without  ac- 
counting for  the  proceeds  was  at  least  one 
of  the  reasons.  Inasmuch  as  under  the  facta 
here  found  the  mortgage  was  invalid  apart 
from  any  qneetion  of  notice  or  recording, 
the  presumption  must  be  that  it  was  held 
void  for  reasons  that  would  have  been  suffi- 
cient, even  if  it  had  been  recorded.  As,  ac- 
cording to  the  findings,  the  sureties  were  not 
injured  by  the  omission  to  record  the  mort- 
gage, and  are  not  in  a  position  to  complain 
of  Its  invalidity  by  reason  of  the  manner 
in  which  the  mortgagor  was  allowed  to  con- 
duct the  business,  they  have  failed  to  estab- 
lish a  defense. 

The  judgment  is  reversed  and  the  cause  re- 
manded, with  directions  to  render  Judinuent 
on  the  findings  for  the  plaintiff.  All  the 
Justices  concurring  except  WEST,  J.,  who 
did  not  sit 


(88  Kan.  tU) 
BBERHART  etal.  r.  RATH  et  aL 
(Supreme  Court  of  Kansas.     April  12,  1913.) 

(ByUalua  hy  the  Court.) 

1.  Husband  and  Wife  <§  30*)— AaBKRioERT 
AS  TO  Propebty — Validity. 

A  widow  residing  and  owning  lands  In  this 
state  married  a  man  residing  and  owning  prop- 
erty in  Nebraska.  As  part  o{  the  marriage 
contract  it  was  orally  agreed  that  he  should  re- 
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ceive  Dothisg  of  her  estate  In  case  she  died 
first,  and  that  she  should  receive  the  sum  of 
$1,000  only  of  his  estate  in  case  he  died  first. 
After  the  marriage  in  Kansas,  the  parties  es- 
tablished their  home  in  Nebraska,  where  they 
resided  for  17  years,  when  she  died,  leaving 
children  by  a  former  marriage  and  a  son  by  her 
last  marriage.  Soon  after  the  marriage  the 
husband  and  wife  entered  into  a  written  con- 
tract, in  view  of  the  oral  agreement,  and  of  the 
same  purport  la  this  action  for  partition 
brought  by  the  children  of  the  former  marriage, 
the  surviving  husband  claims  one-half  of  the 
land  in  this  state  owned  by  his  wife  at  the 
time  of  the  marriage  and  at  her  death.  It  is 
held  that  the  written  contract  is  valid  and  ef- 
fectual, although  it  does  not  recite  or  refer  to 
the  previous  oral  agreement. 

riSd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  I§  16»-177,  882 ;  Dec.  Di«.  i 
30.  •] 

2.  Descent  and  Diotkibution  ({  62*)— Hus- 
band   AND    WlFK— AOBEEMKNT  A8   TO    PBOP- 

ERTY— Validity— -What  Law  Governs. 
The  validity^  of  the  relinquishment  by  the 
hasband  of  his  rights  in  the  wife's  land  in  this 
state  under  the  contract  above  referred  to  must 
be  determined  by  the  laws  of  Kansas,  although 
the  instrument  was  made  in  Nebraska. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution.  Cent  Dig.  S§  150,  168,  186-189; 
Dec.  Dig.  I  62.  •] 

3.  Evidence   (S    571*)— Opinion    Evidence— 

PbOBATIVE      EiFFECT  —  LiAWS      OF     AKOTBEB 

State. 

The  opinions  of  witnesses,  practicing  law- 
yers of  Nebraska,  that  the  agreement  and  con- 
tract referred  to  in  the  first  above  paragraph 
are  invalid,  are  not  conclusive  in  the  absence 
of  a  controlling  decision  in  that  state.  Upon 
an  examination  of  statutes  in  evidence,  and  de- 
cisions of  the  Supreme  Court  of  Nebraska,  it 
is  concluded  that  such  contracts  are  regarded 
in  that  state  in  the  same  light  as  they  are 
viewed  here. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |§  2395-23»8 ;    Dec.  Dig,  |  671.»] 

4.  Witnesses  (J  159*)— Competency— Tbans- 

ACTION    WITH  DECEASED  PERSON. 

The  surviving  busband  was  incompetent  to 
testify  to  a  conversation  with  his  wife,  since 
deceased,  by  which  he  claimed  that  the  post- 
nuptial contract  between  them  had  been  abro- 
gated. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  U  629,  664,  666-669,  671-082  ;  Dec. 
Dig.  I  169.*] 

Appeal  from  District  Oomt,  Cheyenne 
Connty. 

Action  by  John  Blierhart  and  others  against 
John  Rath  and  another.  From  the  Judg- 
ment the  defendant  named  appeals,     Atllrmed. 

Pred  RoBertson,  of  Atwood,  and  E,  E. 
Kite,  of  St  Francis,  for  appellant  Ambrose 
C.  Epperson,  of  Clay  Center,  Neb.,  for  appel- 
lees. 

BEJNSON,  J.  The  defendant  John  Rath 
appeals'  from  a  jndgment  excluding  him 
from  any  interest  in  land  owned  by  his  wife 
at  the  time  of  her  death.  John  Rath,  a  resi- 
dent of  Nebraska,  and  Katherlne  Eberhart, 
a  resident  of  Kansas,  entered  into  an  oral 
agreement  In  this  state  in  contemplation  of 
marriage  that  he,  in  case  she  died  first, 
sliould  take  nothing  of  her  estate;   and  that 


she,  in  case  he  died  first,  should  receive 
11,000  only  of  bis  estate.  They  were  married 
in  Kansas  and  made  their  home  in  Nebraska 
soon  afterwards,  where  they  resided  for  17 
years,  when  Mrs.  Rath  died.  Shortly  after 
establishing  their  home  In  Nebraska,  they 
entered  into  a  written  contract  which  pro- 
vided, as  stated  in  the  findings:  "That  in 
the  event  he  should  survive  her  that  lie 
should  not  receive  any  of  her  property,  by 
reascHi  of  marital  relations,  but  that  if  she 
survived  him  she  should  receive  $1,000  in 
lieu  of  all  her  rights  and  interests  given  her 
by  law, and  reason  of  marital  rehitions.  Said 
instrument  was  written  up  with  the  under- 
standing that  it  was  part  of  the  original 
antenuptial  agreement  and  in  view  of  tttat 
agreement  a  part  of  the  marriage  contract." 
The  plaintiffs  are  children  of  the  deceased, 
Mrs.  Rath,  by  a  former  marriage.  In  this 
action  for  partition  they  allege  that  they  and 
the  defendant  Henry  Rath,  who  was  born  of 
her  last  marriage,  are  the  owners  of  the 
land,  as  the  sole  heirs  of  their  mother  whose 
surviving  husband  is  barred  by  tlie  agree- 
ments referred  to.  The  defendant  John 
Rath  denied  the  validity  of  the  oral  agree- 
mmt,  alleged  that  a  written  agreement  was 
made  in  Nebraska  after  the  marriage  sub- 
stantially as  stated  in  the  petition,  but  that 
it  was  without  consideration  and  void,  and 
that  it  had  been  renounced  and  destroyed  by 
his  wife  with  his  consent.  The  answer  also 
set  out  several  sections  of  the  Nebraska  stat- 
utes relating  to  wills,  dower,  and  jointure. 
An  examination  of  the  pleadings  shows  that 
there  is  no  dispute  concerning  the  oral  agree- 
ment before  marriage  nor  the  execution  of 
ttie  written  instrument  afterwards,  but  their 
yalidity  is  challenged. 

[1]  The  plaintiffs  contend  that  the  oral 
agreement  has  been  fully  executed  and 
should  be  enforced  notwithstanding  the  stat- 
ute which  provides  that  no  action  shall  be 
brought  "to  charge  any  person  upon  any 
agreement  made  upon  consideration  of  mar- 
riage." Weld  V.  Weld,  71  Kan.  622,  81  Pac. 
183,  114  Am.  St  Rep.  517,  and  Knights  of 
PyOiias  V.  Ferrell,  83  Kan.  491,  112  Pac 
155,  33  L.  R.  A.  (N.  S.)  777,  are  cited  in  sup- 
port of  this  claim.  They  also  rely  upon  the 
written  instrument  executed  afterwards  con- 
firming the  verbal  agreement  The  exact 
terms  of  the  instrument  are  not  contained 
in  the  abstract  The  court  found  that  it  was 
made  with  the  nnderstanding  tliat  it  was  a 
part  of  the  marriage  contract,  but  it  does 
not  affirmatively  appear  that  it  contained 
any  recital  of  or  reference  to  the  oral  agree- 
ment In  such  a  situation  it  lias  been  said 
that  the  authorities  are  in  hopeless  conflict. 
Frazer  v.  Andrews,  134  Iowa,  621,  112  N.  W. 
92,  11  L.  R.  A.  (N.  S.)  593,  13  Ann.  Cas.  556.' 
In  that  case  it  was  held  that  an  oral  ante- 
nuptial agreement  by  which  each  party  re- 
linquishes rights  of  property   to    the   other 
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may  be  given  effect  by  a  written  postnuptial 
contract  If  the  written  Instrument  contains 
a  recital  that  It  Is  made  In  consideration  or 
as  evidence  of  the  previous  agreement.  The 
opinion  cites  Moore,  Adm'r,  v.  Harrison, 
Adm'r,  26  Ind.  App.  408,  59  N.  E.  107T,  Buf- 
flngton  V.  Buffington,  Ex'r,  151  Ind.  200,  61 
N.  K  328,  and  other  cases  holding  that  the 
postnuptial  contract  may  be  enforced  al- 
though It  does  not  refer  to  the  previous 
agreement,  and  McAnnulty  v.  McAnnuIty,  120 
111.  26,  11  N.  E.  39T,  60  Am.  Rep.  652,  Powell's 
Adm'r  v.  Meyers,  64  S.  W.  429,  23  Ky.  Law 
Rep.  795,  and  other  cases  holding  that  with- 
out such  reference  It  Is  Invalid.  Other  cases  i 
cllscusslng  this  question  will  be  found  In  a 
note  in  13  Ann.  Cas.  556.  See,  also,  Browne 
on  Statute  of  Frauds  (5th  EM.)  S  224,  and 
notes.  In  the  Frazer  Case  it  was  said  that 
a  statute  of  Iowa  forbade  a  contract  of  this 
nature  between  the  parties  after  marriage, 
and  therefore  a  postnuptial  contract  could 
be  made  available  only  as  a  ratification  of 
the  former  oral  agreement.  As  the  In- 
strument In  that  case  contained  no  reference 
to  any  former  agreement,  it  was  held  that 
It  was  invalid.  Referring  to  Indiana  cases 
holding  to  the  contrary,  the  court  observed: 
"In  passing,  it  may  be  remariied  as  worthy 
of  consideration  that  in  Indiana  they  have 
no  statute  similar  to  our  section  3154,  which 
may  perhaps  account  for  the  rule  In  that 
state." 

There  Is  no  statute  In  this  state  that 
makes  a  postnuptial  contract  of  this  nature 
void.  Apart  from  the  previous  agreement, 
it  Is  true  that  the  written  Instrument  was 
not  made  upon  consideration  of  marriage, 
for  that  had  already  occurred;  but  a  recip- 
rocal relinquishment  by  each  in  the  property 
of  the  other  Is  sufficient.  Reciprocal  agree- 
ments varying  marital  property  rights  are 
referred  to  as  among  the  considerations  for 
antenuptial  agreements  In  Hafer  v.  llafer, 
33  Kan.  449,  460,  6  iPac.  637.  Mr.  Bishop 
says:  "For  the  principle  Is  well  settled  that, 
though  parties  marrying  must  talce  the  sta- 
tus of  marriage  as  the  law  has  established 
It,  and  cannot  vary  It  by  antenuptial  con- 
tract, yet,  within  certain  legal  limits,  and 
proceeding  by  legal  rule,  tliey  may  by  such 
contract  vary  any  or  all  of  those  property 
rights  which  the  status  superinduces."  1 
Bishop  on  the  Law  of  Married  Women,  S 
427. 

While  these  citations  refer  to  antenuptial 
agreements,  the  principle  applies  to  those 
made  after  marriage  unless  the  marriage 
disqualifies  the  parties  from  contracting 
with  each  other.  Under  the  statute  rdating 
to  married  wonpen,  the  property  of  a  woman 
at  the  time  of  her  marriage  remains  her  own 
and  she  may  after  marriage  sell  and  convey 
It,  In  the  same  manner  and  with  like  effect 
as  a  married  man.  Gen.  Stat  1909,  c.  74. 
A  wife  may  purchase  property  from  her  hus- 
t>and.    Going  v.  Orns,  8  Kan.  83;  Dickson  v. 


Randal,  19  Kan.  212.  A  conveyance  by  a 
husband  to  wife  and  contracts  between  them 
will  be  upheld  as  valid  so  far  as  they  are 
Just  and  equitable.  Sproul  v.  Atchison  Nat 
Bank,  22  Kan.  336;  Miller  v.  Krueger,  36 
Kan.  344,  13  Pac.  641;  Border  v.  Horder, 
23  Kan.  391,  33  Am.  Repw  167;  Munger  v. 
Baldridge,  41  Kan.  236,  21  Pac.  159,  13  Am. 
St  Rep.  273.  The  fiction  of  the  unity  of  hus- 
band and  wife  which  under  the  common  law 
made  contracts  between  them  Impossible  Is 
no  longer  a  ground  of  disability,  and  vener- 
able rules  and  precedents  based  upon  that 
fiction  must  yield  to  modern  legislation  liber- 
ally Interpreted  in  the  light  of  present  condi- 
tions. Harrington  r.  Lowe,  73  Kan.  1,  18, 
84  Pac.  570,  4  L.  R.  A.  (N.  S.)  547;  Nagle  v. 
Tleperman,  74  Kan.  32,  85  Pac.  944.  9  L.  B. 
A.  (N.  S.)  674,  10  Ann.  Cas.  977.  The  legal 
Identity  of  the  wife  with  respect  to  her  sep- 
arate property  Is  as  complete  as  that  of  the 
husband.  It  Is  not  necessary,  however,  to 
resort  to  our  statutes  to  uphold  the  con- 
veyance of  property  by  one  spouse  directly 
to  the  other.  While  void  at  the  common  law, 
they  have  long  been  upheld  in  equity  when 
just,  fair,  and  reasonable.  2  Kent,  Com. 
(10th  Ed.)  161,  178;  2  Story,  Eq.  Jur.  {  1395. 
The  author  last  named  at  the  section  cited 
says:  "The  doctrine  Is  now  firmly  settled 
in  equity  that  a  wife  may  bestow  her  sepa- 
rate property,  by  appointment  or  otherwise, 
upon  her  husband  as  well  as  a  stranger." 
Direct  conveyances  between  husband  and 
wife,  when  not  iirejudldal  to  creditors,  have 
been  upheld  in  many  Jurisdictions.  Jones  v. 
Clifton,  101  U.  S.  225,  25  I*  Ed.  908;  Shep- 
ard  V.  Sliepard,  7  Johns.  Ch.  57,  11  Am.  Dec. 
396:  Hunt  v.  Johnson,  44  N.  T.  27,  4  Am. 
Rep.  631;  Sims  v.  Rickets,  35  Ind.  181,  9  Am. 
Rep.  679;  Wilder  et  al.  v.  Brooks  et  al.,  10 
Minn.  50  (Gil.  32),  88  Am.  Dee.  49;  and  note 
Currier  v.  Teske,  84  Neb.  60,  120  N.  W.  1015. 
133  Am.  St  Rep.  602.  The  Intervention  of 
a  trustee,  although  once  common.  Is  not  now 
essential.     2  Story,  Eq.  Jur.  i  1380. 

Postnuptial  as  well  as  antenuptial  agree- 
ments are  upheld  when  consistent  with  the 
principles  of  equity.  In  King  v.  Mollohan, 
61  Kan.  683,  60  Pac.  731,  It  was  held  that 
postnuptial  settlements  controlling  the  divi- 
sion and  affecting  the  descent  of  property 
freely  and  Intelligently  made  and  which  are 
Just  and  equitable  in  their  provisions  are 
not  Invalid.  The  court,  applying  the  princi- 
ples governing  antenuptial  agreements,  said: 
"Marriage  settlements  controlling  the  divi- 
sion and  affecting  the  descent  of  property, 
freely  and  Intelligently  made,  and  which  are 
Just  and  equitable  In  their  provisions,  are 
not  Invalid."  In  that  case  the  contract  had 
been  made  In  view  of  a  separation,  but  that 
fact  only  afforded  a  reason  for  making  the 
contract  Mutual  relinquishments  of  proper- 
ty rights  and  the  payment  of  money  In  addi- 
tion by  one  to  the  other  afforded  sufficient 
consideration.    In  Dennis  t.  Perkins,  88  Kan. 
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428,  129  Pac.  165,  a  postnuptial  contract  em- 
bracing a  conveyance  of  land  by  tbe  hus- 
band to  the  wife  was  upheld,  and,  although 
the  settlement  had  been  made  In  contempla- 
tion of  separation,  It  was  held  that  tbe  re- 
sumption of  marital  relations  did  not  re- 
scind the  agreement  which  it  was  said  will 
remain  in  force  unless  the  parties  intend 
that  it  shall  be  abrogated.  The  validity  of 
such  agreements  depends  upon  equities  aris- 
ing out  of  the  circumstances  which  may  be 
just  as  strong  when  the  parties  are  living 
happily  together  as  exist  after  domestic 
tranquility  has  been  destroyed. 

Recognizing  tbe  equality  of  men  and  wo- 
men in  respect  to  their  property  and  con- 
tractual rights,  emphasized  In  Kansas  and 
other  states  by  the  privilege  of  tbe  ballot 
and  their  participation  in  government  as 
well  as  In  business,  no  good  reason  is  per- 
ceived for  any  practical  distinction  between 
antenuptial  and  postnuptial  agreements  with 
respect  to  their  validity.  The  marriage  cere- 
mony and  living  together  work  no  magical 
change  In  the  understanding  or  capacity  of 
either  to  make  contract*  The  equitable  prin- 
ciples upon  which  one  class  of  agreements 
Is  upheld  apply  with  equal  force  to  the  other. 
They  both  tend  to  settle  questions  of  proper- 
ty succession,  and  promote  peace  and  good 
win,  especially  where  there  are,  as  in  this 
case,  children  by  a  former  marriage. 

We  are  constrained  to  hold  that  the  writ- 
ten contract  in  this  case,  although  it  did 
not  refer  to  the  prior  agreement.  Is  valid  and 
effectual.  The  Instrument  would  also  have 
been  valid  had  no  prior  agreement  been 
made. 

[2]  It  is  contended  by  the  appellant  that, 
as  the  written  Instrument  was  made  at  the 
matrimonial  domicile  in  Nebraska,  the  law 
of  that  state  governs,  and  that  by  that  law 
tbe  agreement  is  void.  In  considering  this 
contention  it  Is  not  deemed  necessary  to  dis- 
cuss the  subject  of  the  law  of  place  general- 
ly. Only  a  few  general  principles  need  oe 
stated.  The  transmission  of  title  to  real 
estate  is  governed  by  the  laws  of  the  state 
where  It  Is  situated.  In  the  absence  of  an 
express  contract,  the  effect  of  marriage  upon 
real  property  Is  determined  by  the  law  of 
the  place  where  the  property  Is  situated. 
This  rule  Is  stated  as  a  summary  from  au- 
thorities reviewed  In  Rush  v.  Landers,  107 
T^.  549,  32  South.  95,  57  L.  R.  A.  353,  372. 
The  controversy  here  Is  over  land  In  this 
state.  The  agreement  provides  for  a  relin- 
quishment of  the  prospective  rights  of  In- 
berltance  of  the  husband  in  that  land.  The 
effect  of  the  Instrument  purporting  to  relin- 
quish such  rights  as  well  as  the  nature  of 
tbe  rights  relinquished  must  be  determined 
by  the  laws  of  this  state.  Watson  v.  Holden, 
58  Kan.  657,  50  Pac.  883;  Richardson  v.  De 
Glvervllle,  107  Mo.  422,  17  S.  W.  974,  28  Am. 
St  Rep.  426;  Estate  of  3.  B.  Baublchon,  49 
OaL  18. 

[3]  Tbe   opinions    of    witnesses,    lawyers 


practicing  in  Nebraska,  that  the  agreement 
la  void  by  the  laws  of  that  state,  read  la 
evidence,  while  entitled  to  proper  respect,  do 
not  convince  this  court  that  such  is  the  fact 
in  the  absence  of  any  controlling  decision  of 
the  Supreme  Court  of  that  state.  Hutchlngs 
V.  Railway  Co.,  84  Kan.  479,  114  Pac.  1079. 
Neither  do  the  statutes  pleaded  and  read  In 
evidence  prove  that  fact  In  many  other 
states  there  are  statutes  concerning  Jointure 
and  prescribing  the  method  by  which  dower 
may  be  barred,  but  they  are  not  generally 
held  to  prevent  the  bar  In  equity  by  agree- 
ment 1  Bishop  on  the  Law  of  Married  Wo- 
mffli,  SI  363,  418-425;  Hafer  v.  Hafer,  .33 
Kan.  449,  6  Pac.  537.  The  Judicial  rule  in 
Nebraska  appears  to  be  the  same.  Thus  it 
was  held  In  Rieger  v.  Schalble,  81  Neb.  33, 
115  N.  W.  660,  17  L.  R.  A.  (N.  S.)  866,  16 
Ann.  Gas.  700,  that  the  provisions  of  the 
statutes  of  that  state  that  a  Jointure  is  a 
bar  to  dower  do  not  ordinarily  prevent  an 
equitable  bar,  and  further  that:  "The  pro- 
visions of  the  statute  that  a  Jointure  is  a 
bar  of  dower  do  not  ordinarily  deprive  the 
Intended  wife  of  the  power  to  bar  her  dower 
by  any  other  form  of  antenuptial  contract" 
Another  decision  In  that  state,  upon  facts 
quite  similar  to  the  f&cts  of  this  case,  should 
be  referred  to.  An  oral  antenuptial  con- 
tract was  entered  into  between  parties  In- 
tending to  marry.  After  the  marriage  the 
agreement  was  reduced  to  writing  and  sign- 
ed. By  the  agreement  the  husband  was  to 
have  ?1,000  from  the  wife's  estate  upon  her 
death,  and  he  was  to  release  all  further 
claims.  He  received  part  of  the  money  be- 
fore she  died,  and  she  made  a  will  by  which 
he  was  to  have  the  remainder.  The  surviv- 
ing fausbaud  contended  that  the  agreement 
was  Invalid  and  claimed  an  Interest  in  her 
real  estate.  The  court  said :  "Even  if  the 
contract  were  wholly  Invalid,  which  we  do 
not  decide,  under  these  circumstances  the 
plaintiff  is  estopped  to  allege  its  invalidity." 
Erb  v.  McMaster,  88  Neb.  817,  l.W  N.  W.  576. 
The  same  principle  of  estoppel  was  also  ap- 
plied by  this  court  in  the  King  Case  on  re- 
hearing, although  the  grounds  stated  in  the 
opinion  were  adhered  to.  From  these  deci- 
sions it  Is  concluded  that  nuptial  contracts 
are  regarded  In  Nebraska  in  about  the  same 
favorable  light  in  which  they  are  viewed 
here.  Even  If  the  law  of  that  state  governs 
this  controversy,  the  result  would  be  the 
same. 

[4]  The  surviving  husband  was  Incompe- 
tent to  testify  to  a  conversation  with  his 
wife,  since  deceased,  by  which  he  claimed 
that  the  postnuptial  contract  between  them 
had  been  abrogated.  His  offer  to  give  such 
testimony  was  properly  excluded.  ClvU 
Code,  {  320  (Gen.  St  1909,  {  5914) ;  Dennis  v. 
Perkins,  88  Kan.  428,  437,  129  Pac.  165. 

The  finding  and  conclusion  of  the  district 
court  are  approved,  and  the  Judgment  Is  af- 
firmed.   All  tbe  Justices  concurring. 
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(89  Kan.  3S2) 

WEISNEai  T.  WBISNBK  et  aL 
(Supreme  Court  of  Kansas.     April  12,  1913.) 

fSyllahiu  iv  the  Court.)  ' 

1.  Wills  (§  793*)  —  Election  of  Widow  — 
"Consent." 

In  case  of  an  election  by  a  widow  to  talce 
under  the  will  of  her  deceased  husband,  it  is  es- 
sential that  the  probate  court  explain  to  her  its 
proviBions  and  her  rights  under  it,  and  also  her 
rights  under  the  law  in  the  event  of  her  refusal 
to  talte  under  the  will.  But,  in  case  of  a  writ- 
ten consent  by  her  that  the  husband  dispose  of 
more  than  one-half  of  his  property  to  others 
than  his  wife,  it  is  only  essential  that  she  act 
freely  and  understandingly. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent. 
Die.  §§  2053-2055;  Dec  Dig.  {  793.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  2,  pp.  1437-1441.] 

2.  Wills  (8  797*)— Blectior  or  Widow— K«- 

VIEW. 

When  a  widow  promptly  takes  steps  to 
have  her  written  consent  to  the  will  of  her  de- 
ceased husband  set  aside,  and  the  court,  upon 
sufficient  testimony,  finds  that  she  did  not  un- 
derstand its  effect  upon  her  property  rights, 
and  acted  under  the  strong  persuasion  and  im- 
plied threat  of  her  husband  in  his  last  sickness, 
so  that  such  consent  was  not  given  freely  and 
understandingly,  Iteld,  that  such  finding  and  de- 
termination will  not  be  disturbed. 

[£jd.  Note.— For  other  cases,  see  Willa,  (Tent 
Dig.  }  2069 ;  Dec  Dig.  {  797.*] 

Ai^)eal  from  District  Oourt,  Riley  Ounty. 

Action  by  Elizabeth  Weisner  against  Wil- 
liam. Weisner,  Executor,  and  others.  From 
Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

R.  P.  EiTans,  of  Manhattan,  and  R.  3. 
Brock,  of  Portland,  Dr.,  ft>r  appellants. 
John  E.  Uessln  and  John  C.  Uessin,  both  of 
Manhattan,  for  appellee. 

WEST,  J.  Elizabeth  Weisner  brought  this 
action  Augnst  23, 1911,  to  set  aside  a  written 
consent  to  the  will  of  her  husband  executed 
Jone  8,  1911.  The  parties  had  been  married 
25  years  and  had  raised  a  family  of  c^l- 
dren.  The  husband  had  been  sick  for  some 
months,  and,  about  six  weeks  prior  to  bis 
death,  was  taken  to  the  hospital,  and  while 
there  he  called  upon  an  attorney  to  consult 
with  him  with  reference  to  making  a  will. 
A  will  was  prepared  and  brought  to  the  hos- 
pital and  read  to  the  husband  and  wife  by 
the  attorney;  the  wife  making  no  objections 
to  its  provisions,  except  the  one  naming  an 
executor  to  which  she  at  first  objected,  but, 
after  conversing  with  her  hsuband,  she  ac- 
quiesced, and  the  will  was  signed  In  her 
presence  by  her  husband  and  witnessed  by 
the  attorney  and  the  nurse.  She  also  signed 
a  written  consent  indorsed  on  the  will  in 
which  it  was  stated  that  having  been  duly 
Informed  of  her  legal  rights  to  an  Interest 
In  the  property  of  her  husband,  and  having 
read  the  will  and  being  acquainted  with  the 
contents  thereof,  she  consented  to  the  same^ 
thereby  waiving  her  property  rights  under 
the  statute  as  the  wife  of  George  Weisner. 


After  hearing  all  the  evidence,  which  was 
conflicting,  the  trlaL  court  decided  in  favor 
of  the  plaintiff.  In  the  decision  of  the  ques- 
tion, the  court,  among  other  things,  said:  "If 
she  Intelligently  consented  to  it,  then  she 
has  no  right  to  complain;  but.  If  she  didn't 
consent  to  it  (that  Is,  legally  consent  to  it), 
then  she  has  stlU  her  right  to  consider,  to 
know,  and  to  decide.  The  evidence  discloses 
in  connection  with  this,  too,  a  very  pertinent 
tact  There  isn't  anything  to  suggest  in  the 
evidence  but  that  there  was  the  utmost  har- 
mony between  the  husband  and  wlf&  Un- 
der the  circumstances  in  which  she  was  placed, 
it  ought  not  to  be  said,  it  seems  to  me,  that 
a  wife  was  in  that  position  to  have  given  th« 
intelligent  and  considerate  judgm^it  to  her 
rights  as  to  properly  protect  her  rights." 
Xhis  view  was  based  on  the  proposition  that 
It  was  stated  to  her  that  she  would  remain 
in  the  same  relationship  to  the  property  as 
though  another  than  the  one  chosen  was 
executor  or  the  same  as  if  she  were  execu< 
tor;  that  when  she  first  declined  to  sign 
the  will  the  husband  wept  and  exhibited 
strong  feeling,  which  wrought  upon  the  emo- 
tions of  the  wife,  and  that  an  Intimation 
was  made  that  if  she  did  not  consent  an- 
other wUl,  less  advantageous  to  her,  might 
be  made;  that  she  consented;  and  It  was 
said:  "It  is  under  such  conditions  that  this 
alleged  consent  was  executed,  and  my  judg- 
ment and  finding  in  this  action  is  that  th« 
applicant  or  petitioner  in  this  case  has  not 
executed,  in  writing,  the  consent  of  the  char- 
acter contemplated  by  law,  and  the  judgment 
Is  that  it  be  set  aside,  and  that  the  probate 
court  of  this  county  be  directed  and  required 
to  afford  her  an  opportunity  to  ezerdse  her 
election  as  provided  by  the  statute  on  full 
and  fair  Information  that  the  law  directs  th« 
probate  court  to  give  her,  whether  or  not 
she  desires  to  accept  the  provisions  of  this 
wiU,  or  stand  upon  her  rights  under  the  law." 

[1]  The  plaintiff  contends  that  the  same 
rules  apply  as  in  case  of  an  election.  The 
defendant  Insists  that  the  statutes  do  not 
require  that  the  person  consenting  to  the 
provisions  of  a  will  shall  have  its  provisions 
explained  or  his  rights  under  it  or  under  the 
law,  and  that  If  the  consent  be  intelligibly 
given,  with  fair  knowledge  of  the  contents 
of  the  tustrument,  the  person  consenting  Is 
bound  thereby.  Two  questions  are  Involved: 
In  order  to  make  the  consent  binding,  is  it 
necessary  that  the  person  consenting  be  ad- 
vised and  informed  as  in  case  of  an  election? 
Was  the  plaintiff  in  this  case  so  advised  and 
Informed,  and  were  all  the  drcumstances 
such  as  to  make  her  consent  binding? 

The  statute  as  to  election  (Gen.  Stat  1909, 
g  9819)  requires  the  probate  court  "to  ex- 
plain to  her  the  provisions  of  the  will,  her 
rights  under  it;  and  also  her  rights  under 
the  law,  in  the  event  of  her  refusal  to  take 
under  the  will."  The  manifest  object  of 
this  requirement  Is  to  apprise  the  widow 
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fully  aud  underBtandlngly  as  to  her  rights 
touching  her  late  husband's  property  under 
the  vtlll  and  under  the  law.  Her  election  Is 
different  from  an  ordinary  contract  wherein 
parties  are  supposed  to  look  after  their  own 
Interests,  and  must  be  bound  by  their  agree- 
ments entered  Into,  with  fair  opportunity 
to  know  what  they  are  doing.  But,  even 
after  au  election,  it  has  been  held  that  the 
widow  may  not  have  it  set  aside  unless  It 
Is  satisfactorily  shown  that  she  did  not  act 
voluntarily  and  knowingly.  Buchanan  v. 
Glbbs,  26  Kan  277.  But  It  has  also  been 
held  that  acts  sought  to  be  held  as  equivalent 
to  an  election  must  be  such  as  show  a  full 
knowledge  of  all  the  circumstances  and  of 
her  rights,  and  that  by  plain  and  unequivocal 
conduct  she  showed  her  Intention  to  take  un- 
der the  will.  Sill  v.  SlU,  31  Kan.  248,  1  Pac. 
S56;  James  t.  Dnnstan,  88  Kan.  289,  16 
Pac.  459,  6  Am.  St  Rep.  741 ;  Revllle  v.  Dn- 
bach,  60  Kan.  672,  57  Pac.  522;  Cook  t. 
Iiawson,  63  Kan.  864,  66  Pac.  1028. 

The  statute  concerning  consent  (Gen.  Stat 
1909,  i  9811)  provides  that  either  husband 
or  wife  "may  consent  in  writing,  executed 
in  the  presence  of  two  witnesses,  that  the 
other  may  bequeath  more  than  one-half  of 
bis  or  her  property  from  the  one  so  consent- 
ing."   This  has  not  been  regarded  with  the 
aame  strictness  as  the  matter  of  election. 
The  form  of  the  writing  Is  not  important 
if  it  suffldenfly  shows  that  the  one  consenting 
agrees  to  accept  the  provision  made  in  the 
will  in  place  of  the  share  given  by  statute^ 
Jade  T.  Hooker,  71  Kan.  652,  81  Paa  203. 
Nether  Is  It  essential  that  the  will  in  fact 
make  any  provision  for  the  one  so  consent- 
ing.    Hanson  v.  Hanson,  81  Kan.  305,  page 
308,  105  Pac.  444.     Snch  consent  cannot  be 
repudiated  because  of  a  subsequent  discovery 
tiiat  the  estate  was  larger  than  the  consent- 
ing siwnse  anticipated;    her   tights  having 
been  fully  explained  and  understood  when 
the  consoit  was  given.    Pirtle  v.  Plrtle,  84 
Kan.  782,  115  Pac.  643.    The  written  consent 
need  not  specify  the  property  to  be  devised 
or   bequeathed,  and  need  not  designate  the 
will   to  which  it  applies.     Keeler  v.  Lauer, 
73  Kan.  388,  86  Pac.  641.    The  consent  may 
be  given  any  time  during  the  life  of  the  tes- 
tator.    Gallon  V.  Haas,  67  Kan.  226,  72  Pac. 
770.    Nevertheless,  It  cannot  be  that  the  Leg- 
islature Intended  that  a  wife,  who  under  the 
stress  of  expected  widowhood,  actuated  by  a 
desire   to   please   her   husband   who  on  his 
deathbed   expresses   with   tears   his  intense 
desire  for  her  to  consent  to  the  terms  of  a 
will  presented  to  her  without  previous  warn- 
ing or  consideration,  should  be  held  bound 
by  such  consent  when  it  fairly  appears  that 
sbe  did  not  understand  its  effect  upon  her 
property  rights,  and  acted  under  the  strong 
persuasions  and  implied  threat  of  her  hus- 
iMund  in  his  last  sickness,  and  especially  so 
'wben    she   moves    promptly   for  revocation 
before  others'  interests  become  involved. 


{2]  A  reading  of  the  cold  nnlmpassioned 
record  discloses  fair  ground  for  holding  ei- 
ther way.  But  the  trial  court,  who  saw  and 
heard  the  witnesses,  felt  convinced  that  con- 
sent was  not  given  freely  and  understandlng- 
ly.  Ciounsel  for  the  appellants  concede  that: 
"It  is  true,  probably,  that  to  Intelligently  con- 
sent to  the  will  it  Is  necessary  that  one  so 
consenting  should  have  a  fair  knowledge  of 
the  contents  thereof." 

In  view  of  the  entire  evidence,  we  cannot 
say  that  the  findings  and  conclusions  are  un- 
supported, and  the  Judgment  is  therefore 
affirmed.    AU  the  Justices  concurring. 

(»Kan.  $6t) 
WARD  T.  BENNEE  et  aL 
(Supreme  Gonrt  of  Kansas.     April  12,  1913.) 
(Byllabui  hy  the  Court.) 

1.  Attachment  (§  60*)— Pbopbbtt  Subjkcjv— 
intebest  of  devisee. 

The  interest  of  a  devisee  in  real  estate  is 
subject  to  attachment  although  the  will  directs 
the  executor  to  sell  the  property  and  distribute 
the  proceeds  among  the  devisees. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  §§  157-161 ;  Dec  Dig.  {  60.*] 

2.  Attachment   (|   217*)— Jcdoment— Intkb- 
XST  OF  Devisee — Sale. 

A  clause  of  a  final  judgment,  in  an  action 
wherein  the  interest  of  a  devisee  in  real  estate 
had  been  attached,  allowing  the  executor  to  sell 
the  attached  property  as  directed  by  the  will 
and  providing  for  the  application  of  the  defend- 
ant's share  of  the  proceeds  upon  the  judgment 
against  him,  is  approved. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  §§  733-752;  Dec  Dig.  {  217.*] 

8.  Attachmekt  (i  219*)  —  Judgment  —  En- 

FOBCEMENT  AOAIMST  PBOPEKtT  NOT  AT- 
TACHED. 

Where  the  interest  of  a  defendant  as  dev- 
isee in  real  estate  is  attadhed  and  service  is 
made  upon  him  by  publication  only,  the  court 
does  not  thereby  obtain  jurisdiction  to  apply, 
upon  the  judgment  rendered  against  him,  his 
share  in  the  proceeds  of  personal  property  in 
the  bands  of  the  executor  npon  which  the  at- 
tachment was  not  levied. 

[Ed.  Note. — For  other  cases,  see  Attachment 
Cent  Dig.  {  753 ;  Dec  Dig.  i  219.*] 

4.  Attachment  (|  219*)  —  Judombnt  —  Bn- 

FOBCEMENT  AOAINBT  PBOPEBTY  NOT  AT- 
TACHED—EFFECT OF  Injdnctiok  Against 
Tbansfeb. 

The  issuance  of  a  temporary  injnnctlon  to 
restrain  the  dispositiom  of  a  defendant's  inter- 
est in  personal  property  does  not  give  the  court 
authority  to  apply  such  property  or  its  pro- 
ceeds to  the  payment  of  the  plaintiff's  claim. 
[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  |  753 ;  Dec  Dig.  §  219.*] 

Appeal  from  District  Court,  Doniphan 
County. 

Action  by  Ella  M.  Ward  against  Elmer  B. 
Benner  and  Estella  M.  Breon,  as  executrix 
of  Mary  A.  Benner,  deceased.  From  judg- 
ment for  plaintiff,  the  executrix  appeals. 
Remanded  with  directions. 

Arthur  C.  Bell,  of  Troy,  for  appellant    C. 

5.  Hull,  of  Atchison,  and  C.  W.  Reeder,  of 
Troy,  for  appellee. 
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BENSOX,  J.  This  is  an  action  upon  a 
judgment  of  an  Indiana  court.  The  defend- 
ant Elmer  E.  Benner  and  the  plaintiff  were 
huslwnd  and  wife  residing  in  Vigo  county, 
Ind.,  when  a  Judgment  was  regularly  render- 
ed in  the  superior  court  of  that  county  in 
favor  of  the  wife  for  divorce  and  for  month- 
ly payments  to  her  for  the  support  of  their 
minor  children.  At  the  time  this  action  was 
commenced  the  payments  due  upon  the  Judg- 
ment referred  to  amounted  to  $1,286.  An 
order  of  attachment  was  issued,  and  Ben- 
ner's  Interest  in  real  estate  in  Doniphan 
county  was  attached,  and  a  temporary  in- 
junction was  issued  restraining  the  defend- 
ant Estelia  M.  Breon,  as  executrix,  from  dis- 
tributing or  paying  over  to  the  defendant 
Benner  any  money  or  property  in  her  hands. 
Service  by  publicatlou  was  made  upon  Ben- 
ner, who  did  not  appear.  The  petition  set 
out  the  Indiana  Judgment  and  the  amount 
due  thereon  and  alleged  that  Mary  A.  Ben- 
ner, deceased,  the  mother  of  Elmer  B.  Ben- 
ner, died  leaving  a  will,  a  copy  of  which  was 
attached,  by  which  she  devised  one-fourth  of 
the  real  estate  above  referred  to  and  one- 
fourth  of  her  personal  property  to  her  son 
Elmer,  after  deducting  a  specified  sum  to  lie 
paid  to  his  minor  children,  directing  the 
sale  of  the  real  estate  and  division  of  the 
proceeds  among  the  devisees.  The  petition 
also  alleged  the  Insolvency  of  Benner  and 
the  probable  loss  of  the  claim  if  the  relief 
should  not  be  granted.  The  answer  of  the 
executrix  admitted  the  death,  the  will  and 
probate  thereof,  and  disposition  of  property 
thereby  as  alleged.  It  also  contained  a  gen- 
eral denial  and  an  allegation  that  partial 
distribution  had  already  been  made  to  Elmer 
E.  Benner  under  an  order  of  the  probate 
court  It  challenged  the  jurisdiction  of  the 
district  court  to  interfere  with  the  settlement 
and  distribution  of  the  estate.  Judgment 
was  rendered  on  the  pleadings:  "That  the 
plaintiff  recover  of  the  defendant  Elmer  E. 
Benner  judgment  in  rem  for  the  sum  of  $1,- 
28C  with  interest  thereon  of  6  per  cent  from 
the  20th  day  of  June,  1910,  extending  only 
to  the  property  real  and  personal  now  or 
hereafter  in  the  hands  of  said  executrix  or 
the  proceeds  of  said  property  to  the  extent 
of  said  judgment  and  Interest  and  costs  that 
would  otherwise  go  or  belong  to  said  defend- 
ant Elmer  E.  Benner."  It  was  further  ad- 
judged that  the  attachment  should  be  dis- 
solved so  far  that  the  executrix  should  be 
allowed  to  carry  out  the  terms  of  the  will 
and  make  conveyance  of  the  property  as 
though  the  attachment  had  not  been  levied; 
and  that  the  executrix  should  be  enjoined 
from  turning  over  to  Elmer  E.  Benner  any 
properly,  real  or  personal,  or  proceeds  of  the 
estate  until  the  judgment  Is  satisfied.  It  was 
further  ordered  that  upon  final  settlement 
of  the  estate  the  executrix  should  turn  over 
to  the  clerk  of  the  district  court  the  share 
of  Elmer  E.  Benner  ia  the  proceeds  of  the 


estate  as  found  by  the  probate  court  in 
amount  sufficient  to  satisfy  the  judgment 
From  this  judgment  the  executrix  alone  ap- 
peals. 

The  assignments  of  error  are  based  upon 
the  alleged  want  of  jurisdiction  in  the  dis- 
trict court  to  issue  the  order  of  attachment 
and  injunction,  and  to  enter  Judgment  on  the 
petition. 

[1]  The  principal  defendant  was  a  nonresi- 
dent of  this  state,  and  owned  an  interest  in 
lands  situated  in  the  county.  This  interest 
was  subject  to  attachment.  Civil  Code,  if 
53,  78,  190  (Gen.  St  1909,  $i  5616,  5671, 5783) ; 
Gen.  Stat  1909,  §  9037,  sub.  8;  Bullene  t. 
Hiatt,  12  Kan.  98.  It  is  argued  that  the  ti- 
tle to  the  real  estate  was  in  the  executrix 
in  trust  to  execute  the  power  of  sale.  This, 
however.  Is  not  the  fact  The  property  was 
not  devised  to  the  executrix  in  trust  but  was 
devised  to  Elmer  E.  Benner  and  others,  and 
only  a  power  of  sale  was  given  to  the  execu- 
trix. In  such  a  situation  It  was  held  that 
the  interest  of  a  devisee  was  subject  to  the 
lien  of  a  judgment  against  him.  Bank  v. 
Murray,  86  Kan.  766,  121  Pac.  1117,  39  L.  R. 
A.  (N.  S.)  817.  Applying  the  reasoning  of  the 
opinion  In  that  case,  it  must  be  held  that  the 
Interest  of  Benner  in  the  real  estate  is  bound 
by  the  attachment  subject  to  the  orders 
made  to  preserve  control  of  the  proceedings 
by  the  probate  court  until  distributioa  should 
be  ordered. 

[2]  The  provisions  In  the  judgment  allow- 
ing the  sale  of  the  attached  property  by  the 
executor  as  provided  in  the  will  and  tbe  de- 
termination of  the  defendant  Benner's  Inter- 
est therein  by  the  probate  court  preserved 
the  jurisdiction  of  that  court  while  the  ap- 
plication of  his  stiare  or  Interest  in  sndi 
real  estate  when  so  determined  to  the  plain- 
tin's  claim  was  a  proper  exercise  of  the  ju- 
risdiction of  the  district  court  in  the  situa- 
tion presented.  People  v.  Van  Buren,  136 
N.  Y.  252,  32  N.  B.  775,  20  L.  B.  A.  446,  and 
note. 

[3]  By  the  attachment  and  constructive 
service  the  court  obtained  jurisdiction  to 
appropriate  the  attached  property  to  the 
payment  of  the  debt  National  Bank  v. 
Peters,  51  Kan.  62,  32  Pac.  6.17;  Parmenter 
V.  Lomax,  68  Kan.  61,  74  Pac.  634.  Tbe 
Judgment,  however,  while  redtlng  that  it  !» 
in  rem,  purjwrts  to  adjudicate  and  appro- 
priate to  the  payment  of  the  plaintifTs  claim 
not  only  the  defendant's  interest  in  the  proi»- 
erty  attached,  but  also  his  share  in  the  per- 
sonal property  of  the  deceased  in  the  hands 
of  the  executrix.  No  authority  for  this  can 
spring  from  the  attachment  of  the  real  es- 
tate, and  the  only  suggestion  of  its  source 
is  the  injunction. 

[4]  It  is  true  that  an  injunction  may  be 
allowed  to  prevent  the  removal  or  disposi- 
tion of  property  with  intent  to  render  a  judg- 
ment ineffectual.  Civil  Code,  i  250  (Gen. 
St  1909,  i  6844).    The  Injunctioa  In  Uiis  ca«e 
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was  Issned  for  tbat  porpoee  and  was  effectu- 
al as  to  tbe  attached  property.  But  It  afford- 
ed no  authority  for  the  application  ot  the 
personal  property  not  attached  or  Its  pro- 
ceeds upon  the  plaintiff's  claim.  The  Issu- 
ance of  an  injunction  is  not  a  ground  for 
constructive  service.  Jurisdiction  to  apply 
Iffoperty  upon  a  creditor's  claim  is  not  ob- 
tained by  merely  issuing  an  Injunction  re- 
straining the  disposition  of  the  property. 

The  Judgment  awealed  from  is  erroneous 
In  so  far  as  It  directs  the  application  of  mon- 
ey or  property  not  attached  to  the  payment 
of  plaintiff's  claim. 

The  provisions  in  the  Judgment  for  the 
application  ot  the  proceeds  of  the  personal 
property  not  attached  must  be  set  aside. 

The  cause  is  remanded  with  directions  to 
modify  the  Judgment  In  accordance  with 
these  view*.    All  the  Justices  concurring. 


(89  Kan.  180) 

ROGERS  ▼.  LINDSAY,  t 

(Supreme  Court  of  Kansas.     April  12,  1913.) 

rSvOsbM  h»  the  Court.) 

QVABDIAN   AND    WABD    Q   140*)— AOCOimTIRO 
— IiACIIES. 

In  an  action  in  the  nature  of  an  account- 
ins,  brought  against  the  representatiTes  of  the 
deceased  guardian  by  the  ward  more  than  six 
years  after  the  final  settlement  of  the  guardian 
in  the  probate  court  and  the  attainment  of  ma- 
jority by  the  ward,  and  where  it  appears  from 
the  evidence  that  the  mistake  or  constructive 
fraud  could  have  been  discovered  at  the  time 
of  the  settlement,  it  is  held  that  the  finding  of 
the  court  that  the  ward  has  been  guilty  of  lach- 
es and  cannot  maintain  the  action  will  not  be 
disturbed. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward.  Cent  Dig.  |i  489-496;  Dec  Dig.  | 
14a*] 

Appeal  from  District  Court,  Neosho  County. 

Action  by  Elizabeth  Rogers  against  Minnie 
M.  Lindsay,  as  administratrix,  etc.  BYom 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

A.  S.  liSpbam  and  J.  W.  Lapham,  both  of 
Cbanute,  for  appellant  Smith  &  Brobst,  of 
Chanute,  for  appellee. 

SMITH,  J.  TUs  action  was  brought  by 
the  appellant  to  recover  from  the  adminis- 
tratrix of  the  estate  of  George  N.  Lindsay 
the  sum  of  $413.73,  with  interest,  which,  it  is 
claimed,  George  N.  Undsay  had  received  as 
guardian  of  appellant,  and  had  failed  to  ac- 
count for  in  the  final  settlement  of  the  es- 
tate. Lindsay  was  appointed  guardian  of  the 
appellant  and  her  younger  brother  In  1898, 
and  made  several  annual  reports.  On  the 
1st  day  of  July,  1903,  at  which  date  the  ap- 
pellant attained  her  majority,  he  made  final 
settlement  as  to  her  share  of  the  estate  in 
the  probate  court  of  the  county,  which  settle- 
ment was  approved  by  that  court    On  Au- 


gust 18,  1903,  the  appellant  signed  and  deliv- 
ered to  Lindsay  a  receipt  for  $2,604.36  In  full 
for  her  distributive  share  of  the  moneys  held 
by  Lindsay  as  her  guardian. 

Appellant  testified  that  her  mother  was 
with  her  in  the  probate  court  when  the  set- 
tlement was  made  and  thereafter  when  the 
receipt  was  given,  and  during  all  the  time 
Lindsay  was  her  guardian  she  depended 
largely  upon  her  mother  to  look  after  her 
Interests  in  the  business.  It  appears  that 
two  items  of  the  amount  claimed  appeared  In 
the  final  account  filed,  and  that  all  the  items 
appeared  upon  the  guardian's  books.  There 
is  no  evidence  that  there  was  any  attempt 
at  concealment,  either  of  the  book  account, 
or  the  final  settlement  account,  from  the  ai>- 
peliant  or  her  mother. 

All  of  the  evidence  construed  together  In- 
dicates that  there  was  a  mistake  on  the  part 
of  the  guardian  and  the  probate  court  rather 
than  any  Intentional  fraud.  Indeed,  the 
evidence  tends  to  show  that  there  were  er- 
rors in  the  account  to  the  prejudice  of  the 
guardian,  although  he  was  a  man  of  large 
business  experience. 

In  Donaldson  v.  Jacobltz,  67  Kan.  244,  72 
Pac.  846,  In  an  action  to  set  aside  a  fraudu- 
lent conveyance.  It  Is  said:  "The  fraud  Is 
deemed  to  have  been  discovered  whenever.  In 
the  exercise  of  reasonable  diligence.  It  might 
have  been  discovered,  and  in  such  a  case  • 
reasonable  diligence  required  an  examination 
of  the  record,  which  would  have  necessarily 
disclosed  the  fraud  alleged."  See,  also.  Black 
V.  Black,  64  Kan.  689,  68  Pac.  t562. 

In  the  exercise  of  reasonable  diligence  It  Is ' 
apparent  that  the  fraud  or  mistake  could 
have  been  discovered  at  the  time  of  the  final 
settlement,  July  1,  1903,  and  that  the  action 
was  commenced  about  6%  years  thereafter. 
The  court  found  that  the  appellant  was 
guilty  of  laches  in  bringing  the  action,  and 
she  could  not  recover  thereon. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


(89  Kan.  S98) 
HEALER  T.  INKMAN  et  aL 
(Supreme  Court  of  Kansas.     April  12,  1013.) 

(Syllahut  by  tht  Court.) 

1.  EviDBKCK  (§  694*)— Unoontbovebixd  Evi- 
dence— JUBT. 

While  a  jury  is  at  liberty  to  disbelieve  the 
uncontradicted  testimony  of  a  witness  which  is 
deemed  to  be  unreasonable  and  untrue,  it  is 
never  justified  in  arbitrarily  and  capriciously 
disregarding  unimpeached  evidence. 

[Ed.    Note. — For   other   cases,    see   Evidence, 
Cent  Dig.  |  2481;  Dec.  Dig.  J  594.*] 

2.  APPEAL  AND    EBBOB   (5   1169*)— BEVEESAI— 
GBOUNDS— FiNDI  NGS. 

Where  undisputed  testimony  appears  to 
have  been  arbitrarily  disregarded  by  the  jury 
and  the  special  questions  submitted  unfairly 
answered,  and  where  the  special  findings  re- 
turned upon  important  issues  are  unsupported 
by  the  evidence,  and  some  of  them  are  incon- 
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sistent  with  each  other  and  with  the  general 
verdict,  a  new  trial  shonld  be  granted. 

lEA,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  4531-4530;  Dec.  Dig.  I 
1169.*] 

Appeal  from  District  Court,  Leavenworth 
CoTiDty. 

Action  by  Kenneth  Healer,  etc.,  against 
Henry  Inkman  and  another.  From  Judgment 
for  plaintiff,  defendants  appeal.  Reversed 
and  remanded. 

A-  E.  Dempsey  and  F.  P.  Fltzwllliam,  both 
of  Leavenworth,  for  appellants.  W.  W. 
Hooper,  of  Leavenworth,  for  appellee. 

JOHNSTON,  C.  J.  On  the  trial  of  this  ac- 
tion the  jury  returned  a  verdict  In  ftivor  of 
Kenneth  Healer  and  against  Henry  Inkman 
and  Anton  R.  Hartwlg,  awarding  Healer 
damages  In  the  sum  of  $5,000  for  personal 
Injuries  alleged  to  have  been  caused  by  them 
in  negligently  razing  a  house,  so  that  one 
of  the  walls  fell  on  appellee.  He  resided 
with  his  grandmother,  Isabella  Healer,  who 
acted  as  his  next  friend  In  this  proceeding, 
and  was  about  3%  years  old  when  be  was 
Injured.  Bartwig  was  the  owner  of  a  house 
and  lot  adjoining  the  premises  of  Mrs.  Heal- 
er. It  was  a  one-story  structure,  and  he 
contracted  with  Henry  Inkman  to  remove  tt 
and  to  build  a  new  house  on  the  same  site. 
Inkman  employed  one  DIehm  to  tear  down 
the  old  house,  and  after  he  had  been  engaged 
on  the  work  for  8ever<;l  days,  and  had  re- 
moved the  roof  and  ends  of  the  building,  one 
of  the  walls  fell  toward  the  Healer  premises, 
and  Kenneth,  who  had  Just  passed  over  the 
Hartwig  premises  before  the  wall  fell,  was 
caught  under  It,  near  the  line  between  the 
two  properties,  and  was  very  severely  hurt. 
In  the  petition  of  Healer  It  was  alleged  that 
Hartwig  and  Inkman  were  both  negligent 
In  employing  Diehm,  an  "old,  deaf,  and  in- 
competent" man,  to  tear  down  the  house, 
that  both  knew  of  the  dangerous  condition  of 
the  wall  before  it  fell,  and  were  aware  that 
persons  were  near  the  building  and  llaMe  to  be 
Injured  by  the  fall  of  an  unsupported  wailL 
Each  answered  by  a  general  denial  and  an 
averment  of  contributory  negligence,  and 
Hartwig  alleged  that  he  dealt  with  Inkman 
as  an  independent  contractor,  whereby  Ink- 
man  was  to  raze  and  remove  the  old  build- 
ing, and  erect  a  new  one,  and  that  he,  Hart- 
wig, retained  no  direction  or  control  of  the 
work,  but  that  It  was  to  be  done  by  Inkman 
according  to  his  own  plans,  with  his  own 
workmen  and  under  his  own  direction.  The 
main  controversy  in  the  case  was  the  rela- 
tionship that  existed  between  Hartwig  and 
Inkman;  that  is,  whether  Inkman  was  act- 
ing under  the  orders  or  control  of  Hartwig, 
so  that  Hartwig  was  responsible  for  the  neg- 
ligence of  Inkman  or  whether  Inkman  was 
acting  independently,  free  from  any  control 
of  Hartwig,  and  was  alone  responsible  for 


negligence  In  razing  the  bouse.  The  trial 
resulted  in  a  verdict  against  both  of  tbem. 

[1]  On  this  appeal  It  Is  contended  by  ap- 
pellants that  the  jurors  Intentionally  Ignored 
testimony,  which  was  undisputed,  that  they 
purposely  refused  to  make  findings  in  har- 
mony with  the  evidence  fearing  the  effects  of 
the  findings  on  the  general  verdict  which 
they  intended  to  return,  that  their  answers 
to  special  questions  were  not  candid  nor  fair, 
and  that  some  of  the  findings  were  not  only 
In  conflict  with  the  testimony,  but  also  with 
each  other  and  with  the  general  verdict 
Each  appellant  submitted  a  long  list  of  spe- 
cial questions,  and  many  in  eachlist  were 
substantially  repetitions  of  those  found  in 
the  other.  Quite  a  number  of  them  asked 
for  statements  of  evidence  Instead  of  ulti- 
mate facts,  and  some  were  Involved  In  form, 
and  Included  inquiries  about  several  facts 
in  a  single  question.  There  are  good  reasons 
to  complain  of  the  actions  and  findings  of  the 
Jury,  and  also  of  the  conduct  of  the  trial. 

As  already  stated,  one  of  the  vital  ques- 
tions was  whether  Inkman  undertook  to  do 
the  work  according  to  his  own  methods  with- 
out being  subject  to  th»  orders  or  control  of 
Hartwig.  All  of  the  teBtlmony  on  the  sub- 
ject was  to  the  effect  that  after  several  con- 
versations between  owner  and  contractor 
they  entered  into  an  agreement  on  May  13, 
1910,  by  which  Inkman  was  to  take  the  old 
bouse  down  In  his  own  way  and  to  furnish 
the  material  and  build  a  new  house  on  the 
same  site  of  the  size  and  kind  as  one  he  had 
built  In  the  neighborhood  the  previous  year, 
he  to  remove  and  have  the  material  in  the 
old  house,  but  with  the  privilege  .of  using  any 
part  of  the  material  of  the  old  which  was 
fit  for  use  in  tbe  new,  and  besides  the  old 
material  he  was  to  receive  the  sum  of  $1,100. 
Both  appellants  testified  In  regard  to  the 
contract  and  its  terms,  and  yet  In  response  to 
a  question  whether  a  contract  was  made  be- 
tween the  parties  for  tearing  down  the  old 
house  and  putting  up  a  new  one  in  Its  place 
the  jury  first  answered,  in  effect,  that  no 
such  contract  was  made,  and  finally  under 
the  stress  of  court  pressure  they  anstrered, 
"No."  The  answer  was  contrary  to  the  evi- 
dence of  all  the  witnesses  who  testified  on 
the  subject  as  well  as  against  the  evidence 
shown  by  the  circumstances  of  the  transac- 
tion and  the  conduct  of  the  parties  them- 
selves. There  was  evidence  that  Inkman  was 
a  capable  carpenter  and  builder,  and  had 
been  engaged  In  the  business  for  about  25 
years ;  and,  although  no  evidence  to  the  con- 
trary was  produced,  the  jury  In  answer  to 
the  question  whether  he  was  a  competent  and 
experienced  carpenter  and  builder  said,  "No," 
and  in  answer  to  a  similar  question  on  the 
other  list  of  questions  submitted  to  the  jury 
they  answered,  "We  do  not  know."  One  an- 
swer assumes  that  there  was  testimony  uiJon 
which  to  make  a  finding,  and  the  other  that 
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there  Tras  no  testtmony  upon  wblch  a  finding 
on  the  subject  could  be  made.  Both  answers 
Indicated  the  purpose  to  arbitrarily  reject 
competent  and  unlmpeached  testimony. 
While  a  Jury  Is  at  liberty  to  dlsbellere  the 
testimony  of  a  witness  who  has  not  been 
contradicted  which  they  think  Is  unworthy 
of  belief,  it  Is  never  authorized  to  arbitrarily 
and  capriciously  disregard  uncontradicted 
and  unlmpeached  testimony.  To  one  ques- 
tion, "Was  Chris  Dean,  the  workman  who 
was  tearing  down  the  building  at  the  time 
plaintiff  was  Injured,  employed  and  paid  by 
Henry  Inkman  and  under  his  immediate 
orders  and  direction?"  the  Jury  answered, 
"We  do  not  know."  Upon  a  question  as  to 
whether  Hartwlg  gave  Diehm  or  Inkman  any 
orders  or  directions  with  reference  to  the 
maimer  of  removing  the  old  building,  they 
answered,  "We  do  not  know."  There  was 
testimony  on  these  Important  Questions,  and 
upon  which  a  direct  answer  should  have 
been  given.  To  another  question,  "Did  An- 
ton Hartwlg  employ  Chris  Dean  to  tear  down 
the  old  building?"  the  answer  was,  "Yes;  In- 
directly." A  question  relating  to  the  same 
subject  was,  "Did  Henry  Inkman  (the  con- 
tractor) proceed  in  his  own  way  and  accord- 
ing to  his  own  plans  and  without  any  di- 
rection from  the  defendant  Anton  B.  Bart- 
wig,  in  removing  the  old  building  from  the 
premises?"  and  the  answer  to  that  was,  "No." 
Another  qnestion  was,  "Did  Inkman  remove 
the  building  In  his  own  way  and  nse  his  own 
means  for  that  purpose,  being  «ocountable 
only  for  final  performance?"  and  this  was 
answered,  "We  do  not  beUeve  any  contract 
was  made  at  time  stated  by  defendants,  and 
Inkman  could  have  proceeded  in  his  own 
way  either  with  or  without  instructions  from 
Hartwlg." 

[11  It  appears  from  the  many  inconsisten- 
cies in  the  findings  and  the  lack  of  support 
of  the  same  in  the  testimony  that  a  fair  and 
Intelligent  consideration  of  the  case  by  a 
Jury  has  not  been  had.  This  is  indicated 
also  to  some  extent  by  a  very  unosoal  discus- 
sion as  to  the  evidence  and  findings,  and 
also  as  to  the  law  and  procedure  which  took 
place  near  the  end  of  the  trial,  and  in  which 
Jndge,  Jurors,  and  counsel  participated. 
When  the  court  proposed  to  send  the  Jnry 
ont  to  make  fuller  and  more  definite  an- 
swers to  special  questions,  a  number  of  the 
Jurors  argued  with  the  court  as  to  the  pro- 
priety of  such  a  course,  and  seemed  to  be 
onwilllng  to  follow  the  suggestions  and  in- 
structions given  to  them  by  the  court,  In 
their  colloquy  with  the  court  and  counsel  it 
appeared  that  facts  not  in  evidence  were 
given  consideration,  and  that  the  reluctance 
of  Jurors  to  make  special  findings  in  accord- 
ance with  the  testimony  was  the  apprehen- 
sion that  tbe  findings,  if  made,  would  be  in- 
consistent with  the  general  verdict  which 
they  desired  to  return. 


On  tbe  whole.  It  appears  that  a  fklr  trial 
of  some  of  the  important  issues  in  the  case 
baa  not  been  had.  The  Judgment  will,  there- 
fore, be  reversed,  and  the  cause  remanded 
for  a  new  trial.    All  the  Justices  eoncnrrlnc. 


(»  Kan.  S«7) 
In  re  DTIBANT'S  Wllil*  t 
CAMPBELL  V.  DURANT. 
(Supreme  Court  of  Kansas.     April  12,  1913.) 

(BytUhiu  hv  tk»  Oovrt.) 
Wills  (§  858*)  —  Pbobatb  —  Rbvibw  — JTu- 

RISDICTtON. 

An  appeal  will  lie  to  the  district  court 
from  a  decisiou  of  the  probate  court  refusing 
to  admit  a  will  to  probate,  notwithstanding  the 
amendment  of  1907  (Laws  1907,  c.  429)  to  aec- 
tions  19  and  20  of  the  act  telatuiK  to  wills 
(secUons  7956,  79S7,  Gen.  Sut  1901),  by  which 
such  order  may  be  contested  in  a  civil  action 
in  the  district  conrt  brought  vrithin  three  yean 
after  the  refusal  to  probate;  the  remedy  pro- 
vided by  such  amendment  being  held  merely 
camulative  to  that  authorizing  appeals  from 
final  decisions  in  the  probate  court  (section 
3624,  Gen.  St  1909.) 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  Wi;  Dec.  Dig.  |  358.*] 

Appeal  from  District  Court,  Cloud  County. 

The  will  of  Thomas  J.  Durant  was  offered 
for  probate  by  Alvln  Campbell  and  opposed 
by  Christina  Durant,  and  probate  was  de- 
nied, whereupon  proponents  appealed  to  the 
district  court.  From  a  Judgment  of  the  dis- 
trict court  admitting  the  will  to  probate,  op- 
ponent appeals.    Affirmed. 

Pulsifer  &  Hnnt,  of  Concordia,  for  appe- 
lant Sturges  &  Sturges,  of  Concordia,  and  T. 
F.  Garver  and  R.  D.  Garver,  both  of  Topeka, 
for  appellee. 

PORTER,  J.  The  widow  of  Thomas  J. 
Durant,  deceased,  opposed  tbe  probate  of  bis 
will  when  it  was  presented  to  tbe  probate 
court,  and  the  will  was  denied  probate.  Tbe 
proponents,  who  are  beneficiaries  under  the 
will,  appealed  to  the  district  court  The 
widow  moved  to  dismiss  the  appeal  upon  the 
ground  that  the  court  had  no  Jurisdiction. 
Her  motion  was  overruled.  A  bearing  was 
bad,  tbe  court  refusing  to  hear  the  testimony 
of  any  witness  other  than  those  subscribing 
to  the  will,  although  the  widow  offered  to 
prove  by  a  number  of  witnesses  that  at  tbe 
time  of  the  execution  of  the  will  the  deceas- 
ed was  not  of  sound  mind  and  free  from  re- 
straint The  district  court  admitted  tbe  will 
to  probate,  and  taxed  the  costs  of  tbe  pro- 
ceeding to  the  widow  who  appeals  from  tbe 
Judgment 

Tbe  first  contention  is  that  the  motion  to 
dismiss  the  appeal  should  have  been  sustain- 
ed; and  it  is  urged  that  as  the  law  now 
stands  and  as  it  stood  when  the  appeal  was 
taken  the  only  remedy  of  the  aggrieved  ver- 
son  in  case  of  a  refusal  to  admit  a  will  to 
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probate  Is  an  action  In  the  district  court  to 
contest  such  order.  The  law  with  respect  to 
the  contest  of  wills  prior  to  the  act  of  1907 
(Laws  1907,  c.  429)  was  sections  7956  and 
7957  of  the  Gen.  Stat,  of  1901,  which  pro. 
vlded: 

Section  19:  "If  no  person  Interested  shall 
within  two  years  after  probate  appear  and 
contest  the  validity  of  the  will,  the  probate 
shall  be  forever  binding,  saving,  however,  to 
persons  under  legal  disability  the  like  period 
after  the  disability  is  removed." 

Section  20:  "The  mode  of  contesting  a 
will  shall  be  by  civil  action  in  the  district 
court  of  the  county  In  which  the  will  was 
admitted  to  probate,  which  action  may  be 
brought  at  any  time  within  two  years  after 
the  probate  of  the  will,  and  not  afterwards, 
by  any  person  interested  in  the  will  or  estate 
of  the  deceased." 

By  chapter  429  of  the  Laws  of  1907,  these 
two  sections  were  amended  so  as  to  read: 

Section  19:  "If  no  person  Interested,  or 
claiming  to  be  interested,  shall  appear  with- 
in three  years  from  the  time  of  the  making 
of  any  order  by  a  probate  court  probating  or 
refusing  to  probate  the  will  and  contest  the 
same,  such  order  shall  be  forever  binding, 
saving,  however,  to  persons  under  legal  dis- 
ability the  like  period  after  the  disability  Is 
removed.  The  provisions  of  this  act  shall 
apply  to  any  order  of  the  court  probating  or 
refusing  to  probate  the  will,  made  at  any 
time  within  three  years  prior  to  the  taking 
effect  of  this  act.  Provided,  however,  that 
no  proceedings  to  contest  or  set  aside  such 
order  of  the  probate  court  shall  affect  the 
rights  of  Innocent  parties  who  have  acquired 
title  to  property  under  the  laws  as  they  ex- 
isted prior  to  the  passage  of  this  act" 

Section  20:  "The  mode  of  contesting  a 
will  after  probate  or  an  order  of  the  court 
refusing  to  probate  the  will  shall  be  by  civil 
action  in  the  district  court  of  the  county  in 
which  the  will  was  admitted  to  probate  or 
the  order  of  the  court  refusing  to  probate 
was  made,  which  action  may  be  brought  at 
any  time  within  three  years  after  the  probate 
or  the  order  of  the  court  refusing  to  probate 
the  win,  and  not  afterwards." 

Prior  to  the  amendment  of  1907  we  had 
held  in  a  number  of  cases  that  a  ruling  of 
the  probate  court  refusing  to  admit  a  wil} 
to  probate  was  a  final  order  and  appealable 
to  the  district  court,  under  the  general  provi- 
sions In  the  act  relating  to  executors  and  ad- 
ministrators in  reference  to  appeals.  Lawrie 
V.  Lawrie,  30  Kan.  480,  18  Pac.  499.  In  the 
opinion  in  that  case  a  distinction  was  drawn 
between  the  situation  of  a  person  who  was 
aggrieved  by  the  refusal  to  admit  a  will  to 
probate  and  that  of  one  who  was  defeated  in 
his  attempt  to  oppose  the  probate.  The  pro- 
ponent who  was  defeated  by  the  ruling  de- 
nying probate  of  the  will  had  no  remedy 
save  by  an  appeal,  while  the  one  who  was 
aggrieved  by  the  order  admitting  it  to  pro- 


bate had  no  occasion  to  appeal  having  ample 
remedy  by  a  contest  of  the  will  itself.'  In 
Hospital  Co.  v.  Hale,  69  Kan.  616,  77  Pac. 
537,  it  was  said:  "The  order  which  may  be 
entered  Is  either  for  the  admission  to  pro- 
bate of  the  will  or  the  denial  thereof.  If 
the  former,  such  order  may  be  attacked  at 
any  time  within  two  years  in  the  district 
court  in  an  action  for  that  purpose  by  any 
person  interested  in  the  will  or  estate  of 
the  deceased.  If  the  latter,  an  appeal  may 
be  had  to  the  district  court."  The  same  dis- 
tinction was  made  by  the  Ohio  Supreme 
Court  in  Hollrah  v.  Lesance  et  al.,  63  Ohio 
St.  58,  57  N.  B.  964.  Prior  to  1905  the  pro- 
cedure in  reference  to  the  probate  of  wills 
contemplated  that  only  witnesses  offered  by 
those  Interested  In  having  the  will  admitted 
to  probate  should  be  examined.  Section  12 
of  the  act  relating  to  wills  (section  7948,  Qea. 
Stat.  1901).  In  1906  section  12  was  amended 
so  as  to  provide  for  the  admission  of  snch 
other  testimony  as  the  court  may  order,  and 
provision  was  also  made  for  using  the  depo- 
sitions of  absent  witnesses.  In  Wright  v. 
Vonng,  75  Kan.  287,  89  Pac.  694,  this  amend- 
ment was  under  consideration,  and  it  was 
held  to  mean  merely  that  the  court  should 
hear  evidence  in  addition  to  that  of  the  sub- 
scribing witnesses,  but  only  as  to  the  due  ex- 
ecution of  the  will,  the  soundness  of  mind 
of  the  testator,  and  his  freedom  from  re- 
straint; and  it  was  held  that  the  "Issues  in- 
volved in  the  application  were  not  changed 
or  enlarged  tty  the  act,  so  as  to  authorize  a 
contest  of  the  will  in  the  probate  court" 
(syl.);  that  the  examination  is  stUl  prelimi- 
nary in  its  character,  notwithstanding  the 
change  giving  to  the  party  opposed  to  the 
probate  what  was  formerly  denied  him,  the 
right  to  have  his  witnesses  examined  upon 
the  issues  involved.  The  contention  of  ap- 
pellant is  that,  by  giving  the  defeated  pro- 
l^onent  of  a  will  the  same  right  to  contest 
that  the  unsuccessful  opponent  to  such  pro- 
bate has,  the  Legislature  by  the  amendment 
of  1907  nnlllfled  the  reasoning  of  the  cases  of 
Lawrie  v.  Lawrie  and  Hospital  Co.  v.  Hall, 
supra,  holding  that  a  decision  against  the 
probate  was  final  and  therefore  appealable, 
and  that  the  Legislature  Intended  by  the 
amendment  to  destroy  the  right  to  appeal 
from  a  decision  refusing  probate.  The  argu- 
ment does  not  convince  us  that  such  was  the 
intent  of  the  Legislature.  If  such  had  been 
the  Intent,  language  in  express  terms  deny; 
lug  the  right  to  appeal  would,  we  think,  have 
been  employed.  It  is  true  as  appellant  ar- 
gues that  the  district  court  on  appeal  has 
no  greater  jurisdiction  than  the  probate 
court,  and  can  only  try  the  issue  of  whether 
the  will  is  entitled  to  probate,  and  that  the 
succes.sful  opponent  in  the  probate  court 
must  follow  up  the  appeal  and  "again  com- 
bat his  adversary  within  the  narrow  Issues 
provided  for  such  hearings,  and,  it  on  appeal 
the  will  be  ordered  probated,  he  most  after 
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having  twice  litigated  the  matter  start  a 
new  action  in  tbe  district  court." 

In  the  present  case  it  appears  that  tbe 
probate  court  not  only  denied  tbe  probate 
of  tbe  will,  but  taxed  tbe  costs  against  tbe 
proponents.  We  think  that,  notwithstanding 
tbe  act  of  1907  permitting  tbe  contest  of  sucb 
an  order  by  an  action  in  the  district  court,  it 
is  still  a  final  order  from  which  an  appeal 
lies  to  tbe  district  court  under  the  provisions 
of  the  act  relating  to  executors  and  admin- 
istrators concerning  appeals.  Section  3624, 
General  Statutes  of  1909.  Tbe  provision  per- 
mitting proponent  of  a  will  in  tbe  probate 
court  who  is  defeated  to  contest  tbe  order 
In  an  action  in  tbe  district  court  at  any  time 
within  two  years  is  merely  cumulative.  A 
further  contention  Is  made  that  tbe  court 
erred  in  refusing  to  admit  certain  testimony 
offered.  It  is  sufficient  to  say  that  there 
was  no  offer  on  the  motion  for  a  new  trial 
to  show  by  affidavit  wlmt  the  testimony  was. 
The  claim  of  error  cannot  therefore  be  con- 
sidered. Besides,  it  was  within  the  discre- 
tion of  the  court  to  limit  the  scope  of  the 
examination  to  matters  directly  bearing  up- 
on the  due  execution  of  the  will,  the  testa- 
tor's soundness  of  mind,  and  his  freedom 
from  restraint.  No  possible  error  can  be 
predicated  upon  the  admission  in  evidence 
of  the  affidavits  of  tbe  subscribing  witness- 
es, since  the  witnesses  were  present  and  testi- 
fied orally.  McConnell  v.  Keir,  76  Kan.  535, 
92  Pac.  540. 

The  jndgment  is  affirmed.  All  the  Justices 
eoncarring. 

(89  Kan.  Dt) 

CHASE  et  al  v.  CHAPMAN. 
(Supreme  Court  of  Kansas.    April  12,  1913.) 

(ByUahu*  ly  the  Court.) 

1.  Bbokers  (i  10*)— Powers  (§  27*)— Pbin- 

CIPAL    AND    AGEKT     (S    34*)— POWKB     COU- 
PLED WITH  InTEBEST. 

To  constitute  a  power  coupled  with  an 
interest,  there  must  be  an  interest  in  tlie 
tbinR  itself,  and  not  merely  in  the  execution 
of  the  power.  An  agency  or  privilege  to  sell 
real  property  and  receive  all  the  proceeds 
above  a  certain  sum  as  commission  is  not  a 
power  coupled  with  an  interest;  nor  does  an 
agreement  on  the  part  of  a  managing  agent 
to  be  responsible  to  the  principal  for  all  gen- 
eral losses  in  the  conduct  of  a  business  re- 
sult in  making  him  an  agent  with  snch  an  in- 
terest. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  {  11;  Dec.  Dig.  f  10;*  Powers, 
Cent  Dig.  I  78;  Dec  Dig.  i  27;*  Principal 
and  Agent,  Cent.  Dig.  |  55;  Dec.  Dig.  $  34.» 

For  other  definitions,  see  Words  and  Phras- 
es, voL  6,  pp.  547&-5480;   vol.  8,  p.  7758.] 

2.  Prikcipai,  and  Agent  (|  78*)— Tebmina- 
TiON  OF  Relation — Accountinq. 

A  contract  between  plaintiffs,  who  were 
the  owners  of  a  flouring  mill,  and  the  defend- 
ant, provided  that  tbe  owners  were  to  furnish 
money  to  repair  the  mill  and  capital  to  oper- 
ate it  until  it  could  be  sold;  the  defendant 
to  have  full  management  and  control  of  the 
property  and  buBiness,  and,  if  he  found  a  pur- 


chaser, he  was  to  have  as  his  commissions  all 
the  proceeds  of  the  sale  above  a  specified  sum. 
He  was  to  be  paid  a  fixed  salary,  and  agreed 
to  become  responsible  for  all  general  losses 
incurred  in  the  operation  of  the  mill,  giving 
security  to  plaintiffs  for  that  purpose,  but 
was  to  have  no  interest  in  the  profits  of  the 
business.  Beld,  that  his  relation  to  the  prop- 
erty was  not  that  of  an  agency  "coupled  with 
an  interest,"  nor  was  it  beyond  the  power  of 
equity  to  control,  and  that  plaintiffs  might 
maintain  a  suit  before  the  expiration  of  the 
contract  to  compel  an  accounting,  and  to  re- 
scind and  annul  tbe  contract  so  far  as  the 
same  authorized  his  employment  on  the  ground 
of  his  misconduct  as  manager. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  §§  162-177;    Dec  Dig. 

Appeal  from  District  Court,  Brown  County. 

Action  by  Lewis  E.  Chase  and  others 
against  H.  B.  Chapman.  From  a  judgment 
for  plaintiffs,  defendant  appeals.     Affirmed. 

W.  S.  Glass,  of  Marysvllle,  T.  J.  Madden, 
of  Kansas  City,  Mo.,  F.  M.  Pearl  and  W.  F. 
Means,  both  of  Hiawatha,  for  appellant 
Sample  F.  Newlon,  of  Hiawatha,  and  C.  F. 
Reavis,  of  Falls  City,  Neb.,  for  appellees. 

PORTER,  J.  The  appellees  were  the  own- 
ers of  a  flouring  mill  which  they  bad  pur- 
chased in  1909  at  a  trustees'  sale  in  bank- 
ruptcy. The  appellant  is  an  experienced 
miller,  and  appellees  claim  that  be  represent- 
ed to  them  that.  If  the  mill  were  properly 
repaired,  he  could  operate  it  with  profit  to 
them,  and  after  it  had  become  a  going  con- 
cern he  could  sell  It  at  an  advanced  price. 
A  written  contract  was  entered  into  by 
which  tbe  appellees  agreed  to  furnish  $2,000 
to  repair  the  mill  and  to  provide  59,000  as 
capital  with  which  to  operate  it  The  appel- 
lant was  to  have  the  sole  management  and 
control  of  the  mill  and  the  business,  and  re- 
ceive a  salary  of  $l,ri00  per  year.  The  cou- 
tract  was  to  extend  for  two  years,  unless  be 
succeeded  before  that  time  in  finding  a  pur- 
chaser, and  he  was  to  have  as  commission 
for  effecting  a  sale  of  the  property  all  the 
proceeds  above  the  sum  of  $.30,000.  As  in- 
demnity against  general  losses  from  the  oper- 
ation of  the  mill  he  executed  a  note  for  $2.1,- 
000  payable  to  tbe  appellees  and  secured  by 
a  mortgage  on  property  of  his  own.  Tbe  re- 
pairs to  the  mill  proved  to  be  more  expen- 
sive than  was  expected,  and  the  appellees 
advajiced  for  that  purpose  about  $5,000.  Aft- 
er tbe  miU  had  been  operated  for  one  year, 
they  became  dissatisfied  with  the  way  in 
which  be  had  managed  the  business,  and 
brought  this  suit  to  compel  an  accounting, 
and  to  cancel  and  annul  the  contract  so  far 
as  it  concerned  his  employment  as  manager. 
Only  a  partial  rescission  was  asked,  for 
they  were  willing  to  allow  him  to  retain  the 
privilege  of  selling  the  property  according 
to  the  terms  of  tbe  contract 

As  grounds  for  the  intervention  of  equity 
the  petition  alleged  that  the  appellant  bad 
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so  mismanaged  the  business  tbat  the  losses 
already  amounted  to  more  than  $11,000; 
that  be  bad  denied  their  request  for  an  ac- 
oonnting;  and  that,  unless  he  was  removed 
from  the  position  as  manager,  the  losses 
would  exceed  the  mortgage  held  by  them  as 
indemnity.  It  was  alleged  tbat  the  appellant 
bad  unlawfully  and  wiUfally  appropriated  to 
bis  own  use  large  sums  of  money  from  the 
business  without  their  Imowledge  or  consent, 
and  had  attempted  to  misappropriate  other 
funds  belonging  to  the  appellees  in  payment 
of  his  personal  obUgatlona  The  answer  ad- 
mitted the  execution  of  the  contract,  and  de- 
nied generally  the  other  allegations  of  the 
petition;  and  as  a  further  defense  alleged 
a  failure  of  appellees  to  furnish  the  amount 
of  capital  for  carrying  on  the  business  hs 
agreed  upon,  and  set  up  a  counterclaim  for 
damages  caused  by  a  number  of  alleged 
breaches  of  the  contract 

On  the  trial  appellant  demanded  a  jury, 
which  was  refused,  and  the  case  was  tried 
to  the  court  resulting  in  findings  in  substance 
tbat  the  facts  alleged  in  the  petition  were 
true,  and  tbat  tbe  appellant  bad  conducted 
the  business  in  such  a  careless  and  unbusl- 
ness-like  manner  as  to  cause  heavy  losses  to 
the  appellees;  that,  if  his  management  and 
control  continued,  the  losses  would  in  all 
likelihood  exceed  ihe  indemnity  and  result 
in  a  destruction  of  tbe  business.  The  court 
further  found  that  while  acting  as  manager 
appellant  bad  in  many  instances  unlawfully 
and  willfully  misappropriated  the  funds  of  tbe 
business  to  his  personal  use,  and  had  at- 
tempted to  appropriate  other  large  sums  in 
the  payment  of  bis  personal  obligations; 
that  the  general  losses  in  the  business 
amounted  to  the  sum  of  $9,167.75;  tbat  be- 
fore bringing  tbe  suit  tbe  appellees  had  de- 
manded of  appellant  an  accounting,  and  that 
the  same  had  been  refused.  The  court  there- 
fore rendered  a  judgment  canceling  and  an- 
nulling the  contract  so  far  as  It  authorized 
the  employment  of  appellant  as  manager, 
and  holding  appellees  entitled  to  an  account- 
ing of  the  business  In  order  that  the  amount 
due  upon  the  mortgage  might  be  determined. 

There  was  a  conflict  In  the  evidence  upon 
all  the  issues  of  fact;  and,  since  tbe  court 
found  the  facts  against  the  appellant,  there 
reuiains  but  little  for  this  court  to  pass  upon. 
There  is  a  contention,  to  begin  with,  tbbt  the 
contract  was  so  unconscionable  and  one-sid- 
ed that  a  court  of  equity  ought  to  decline 
to  enforce  it  as  against  the  appellant  The 
evidence,  however,  shows  that  it  was  entered 
into  with  deliberation,  at  the  suggestion  of 
tbe  appellant  himself,  who  was  an  experi- 
enced miller.  Kone  of  the  appellees  seem  to 
have  had  any  previous  Imowledge  or  experi- 
ence in  the  business.  We  find  nothing  in  tbe 
contract  to  prevent  equity  from  enforcing 
its  provisions  as  against  the  appellant,  or 
tliat  would  justify  a  court  of  equity  In  de- 
claring it  unconscionable  or  void. 


Another  contention  Is  that  the  very  ground 
upon  which  it  was  asked  to  have  the  con- 
tract annulled— tbat  Is,  losses  in  tbe  busi- 
ness— was  anticipated  and  provided  for  in 
the  contract,  and  that,  while  equity  will  lend 
Its  aid  to  enforce,  It  wUl  never  assist  in  the 
violation  of  a  contract  This  contention  los- 
es sight  of  the  fraudulent  acts  charged 
against  him  as  manager  which  are  sustained 
by  the  findings  of  the  court  It  can  hardly 
be  said  tbat  the  indemnity  was  given  or  ac- 
cepted in  contemplation  of  losses  expected  to 
result  from  the  willful  and  unlawful  appro- 
priation of  funds  by  the  appellant  But  in 
any  view  the  violation  of  the  trust  and  con- 
fidence reposed  in  him  by  bis  employers  was 
enough  to  authorize  equity  to  Intervene  to 
prevent  further  losses  resulting  from  his 
malfeasance  and  misfeasance.  Tbe  contract 
itself  necessitated  an  accounting  and  the  re- 
fusal of  a  demand  for  one  was  an  additional 
ground  for  equitable  relief.  Tbe  demurrer 
to  tbe  petition  was  properly  overruled,  and 
for  tbe  same  reasons  the  appellant  was  not 
entitled  to  a  jury  trial  as  a  matter  of  right 

Passing  numerous  assignments  of  error 
based  wholly  upon  the  claim  that  the  evi- 
dence was  not  au£Bcient  to  support  tbe  find- 
ings and  judgment,  there  remains  tbe  con- 
tention that,  because  appellant  became  re- 
sponsible to  answer  for  the  general  losses  of 
the  business,  his  employment  with  his  agency 
to  sell  was  coupled  with  as  interest,  and 
that,  therefore,  it  is  beyond  the  province  of 
equity  to  cancel  or  set  aside  the  contract 

[1,2]  The  main  purpose  of  the  contract  as 
we  view  it,  and  as  the  trial  court  obviously 
construed  it,  was  the  sale  of  the  property. 
In  order  to  secure  a  sale  on  favorable  terms. 
It  was  deemed  advisable  to  put  the  mill  In 
operation  as  a  going  concern.  The  more 
successful  the  business  might  prove  to  be, 
the  more  was  the  property  likely  to  seU  for 
to  the  mutual  advantage  of  all  concerned. 
The  operation  of  the  mill  as  a  business  was 
merely  incidental.  It  was  b^eved  that  it 
might  require  as  much  as  two  years  oper»- 
tion  of  tbe  business  to  bring  alraut  the  desir- 
ed result;  it  might  require  less  time.  The 
appellant  was  not  employed  for  tbe  full  term 
of  two  years  except  conditionally.  Nor  did 
he  acquire  an  interest  In  the  property  itself. 
Uis  compensation  was  a  fixed  salary  for  a 
conditional  term,  and.  In  tbe  event  be  pro- 
cured a  purchaser,  be  was  to  have  all  the 
property  sold  for  above  a  specified  sum.  "To 
constitute  a  power  coupled  with  an  interest, 
tii&ce  must  be  an  interest  in  the  thing  itself, 
and  not  merely  in  the  execution  of  the 
power."  Hunt  v.  Rousmanier,  21  U.  8.  (8 
Wheat)  174,  203  (5  L.  Ed.  589).  It  has  beeu 
often  decided  that  a  commission  out  of  the 
proceeds  of  a  sale  of  real  estate  to  be  made 
is  not  such  an  interest  Kolb  t.  Land  Go., 
74  Miss.  567,  570,  21  South.  233;  A.  &  B. 
lilucycl.  of  In.  1219,  note  3.  "A  mere  power 
to  sell  real  property  and  receive  all  the  pro- 
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ceeds  above  a  certain  snm  as  commlsEdon  Is 
not  a  pcwer  coupled  ■with  an  Interest"  Simp- 
son et  al.  T.  Carson,  11  Or.  361,  8  Pac.  325. 

Besides,  tlie  privilege  or  power  to  sell  the 
property  and  to  earn  the  commissions  provid- 
ed for  by  the  contract  was  not  revoked  or 
annulled;  but,  on  the  contrary,  appellant's 
powers  and  prlvIleRes  In  that  respect  were 
expressly  preserved  In  the  decree.  By  bis 
contract  to  be  answerable  for  the  general 
losses  in  the  operation  of  the  mill  he  acquir- 
ed no  Interest  In  the  property  itself.  **It 
is  not  enough  to  constitute  a  'power  coupled 
with  an  interest'  that  plaintiff  was  to  have 
an  interest  in  the  proceeds  arising  from  the 
execution  of  the  agency.  There  must  be  an 
interest  in  the  thing  itself  which  is  the  sub- 
ject of  the  power,  and  not  merely  in  that 
which  is  produced  by  the  exercise  of  the 
iwwer.  A  'power  coupled  with  an  interest' 
is  one  Ingrafted  on  an  estate,  or  on  the  thing 
itself;  and  the  power  and  the  estate  must  be 
united  and  co-exist"  Alworth  v.  Seymour, 
42  Minn.  526,  528,  44  N.  W.  1030.  The  con- 
tract here,  in  express  terms,  provided  that 
all  the  profits  of  the  business  should  l>elong 
to  the  appellees,  and  that  the  appellant 
should  have  no  Interest  in  or  to  them.  The 
facts  do  not  warrant  the  claim  tliat  at  any 
period  of  the  existence  of  the  contract  the 
appellant's  relation  to  the  property  was  that 
of  an  agency  "coupled  with  an  interest"  that 
was  Irrevocable  or  beyond  the  power  of 
equity  to  control. 

As  we  observed  before,  he  sustained  to  hla 
employers  a  fiduciary  relation.  The  court 
lias  found  that  he  violated  his  trust,  that  a 
continuance  of  the  relations  created  by  the 
contract  would  In  all  likelihood  result  in 
further  loss,  and  that  the  appellees  were  en- 
titled to  an  accounting.  These  facts  are  in 
our  opinion  sufficient  to  sustain  the  Judg- 
ment, and  it  will  be  afilrnied.  All  the  Jus- 
tices concurring. 

(»  Kan.  »T) 

CHEEK  V.  MISSOURI,  K.  &  T.  RT.  CO. 
(Supreme  Court  of  Kansas.     April  12,  1913.) 

(BvHabu*  ly  th«  Court.) 

1.  Dbatr  (§  31*)— Actions— Pabties. 

Section  4992  of  the  General  Statutes  of 
1909,  giving  a  right  of  action  against  the  party 
in  fault  to  the  widow  and  lineal  heirs  of  a  mine 
employ^  who  loses  his  life  because  the  reqnire- 
ments  of  the  act  to  protect  the  health  and  safe- 
ty of  coal  mine  workers  are  not  observed,  takes 
ita  place  among  the  provisions  of  the  Civil 
Code  relating  to  death  by  wrongful  act,  and 
the  action  may  he  prosecuted  by  the  widow 
when  no  personal  representative  of  the  deceas- 
ed has  been  appointed. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  U  35,  3T-46,  48;   Dec  Dig.  §  81.*] 

2.  Masteb  and   Servant   ({   124*)— Inspec- 
noN  OF  Mines. 

Sections  4986  and  6006  of  the  General 
Statutes  of  1909,  requiring  that  coal  mines 
Kenerating  fire  damp  shall  be  carefully  exam- 


ined every  morning  with  a  safety  lamp  by  a 
competent  fire  boss  before  the  miners  and  other 
employes  enter  their  respective  working  places, 
appljr  to  all  mines  generating  such  gas  in  ap- 
preciable quantities ;  the  purpose  being  to  de- 
tect the  gas  as  soon  as  it  appears,  so  that  dan- 
ger from  it  may  lie  averted. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  {g  235-242;    Dec.  Dig.  i 

8.  Masikb  and  Servant  (g  124*)— Inspec- 
tion or  Mines— ACTJ0NABI.K  Neolioenck. 
_  While  the  sections  Just  referred  to  were 
desitmed  to  prevent  injury  from  gas  accumulat- 
ing in  the  working  places  of  a  mine  while  tlie 
workmen  are  away,  their  full  purpose  was  to 
protect  mine  workers  from  explosions  of  quan- 
tities of  gas  which  a  carefnl  examination  by  a 
competent  person  will  reveal;  and  liability  at- 
taches for  the  results  of  an  explosion  of  a  vol- 
nme  of  gas  released  from  an  abandoned  mine  in 
dangerous  proximity  to  such  working  places, 
when  its  presence  would  have  tieen  disclosed 
by  examinations  such  as  the  statute  requires. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Jg  235-242;    Dec.  Dig.  | 

4.  Masteb  and  Servant  Q  118*>— Fibe  Boss 
—Negligence  or  Inspector— DBraNSB. 
While  it  is  the  duty  of  the  state  mine  In- 
spector to  see  that  all  the  provisions  of  the  act 
to  protect  the  health  and  safety  of  mine  work- 
ers are  observed  and  strictly  carried  out  (Gen. 
St  1809,  I  4993),  neglect  on  his  part  to  require 
the  appointment  of  a  fire  boss  in  a  mine  gen- 
erating fire  damp  does  not  Justi^  or  excuse  the 
failure  of  the  mineowner  or  operator  to  do  so. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gg  177,  202,  209;  Dec  Dig. 

6.  Evidence  (g  7*)— Injijht  to  Mine  Em- 
plot*— Judiciai.  Notice. 

Section  4987  of  the  General  Statutes  of 
1909,  requiring  bore  holes  to  lie  kept  not  less 
than  12  feet  in  advance  of  the  faces  of  work- 
ing places  of  a  coal  mine  when  driven  toward 
and  in  dangerous  proximity  to  an  abandoned 
mine  suspected  of  containing  inflammable  gas- 
es, recognizes  that  abandoned  coal  mines  in 
Kansas  do  generate  and  may  accumulate  such 
gapes,  and  the  courts  are  authorized  to  take 
judicial  notice  of  the  fact 

[Ed.   Note.— For   other   cases,   see    E^vidence, 
Cent  Dig.  g  6;    Dec  Dig.  g  7.*] 

6.  Master  and  Servant  (g  125*)— Mikes- 
Precautions  Against  Gases— "Suspect- 
ed." 

The  word  "Suspected"  in  the  section  Just 
referred  to  has  its  usual  and  ordinary  signifi- 
cation. It  does  not  necessarily  involve  knowl- 
edge or  belief  or  likelihood ;  and  if  a  person 
responsible  for  compliance  with  the  statute  en- 
tertain even  a  slight  or  vague  idea  of  the  ex- 
istence of  inflammable  gases  in  an  abandoned 
mine,  no  matter  how  it  arose,  whether  on  weak 
evidence  or  no  evidence  at  all,  his  duty  to  take 
action  is  imperative  under  the  statute. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gg  243-261;    Dec  Dig.  g 

For  other  definitions,  see  Words  and  Phrases. 
voL  8,  p.  6833.] 

7.  Master  and  Servant  <g  118*)— fifnras— 
Regulations— LiABiLiTT. 

Section  4992  of  the  General  Statutes  of 
1909,  giving  a  right  of  action  for  "any  viola- 
tion'' of  the  mining:  act  or  any  "willfnl  failure" 
to  comply  with  its  provisions,  prescribes  a 
single  standard  of  liability,  embracing  volun- 
tary acts  done  in  violation  of  the  statute  and 
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voluntary   Inaction  when  the   statute  requires 
something  to  be  done. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  !§  177,  202,  209 ;  Dec.  Dig. 
I  lis.*] 

8.  Master  and  Servant  (§  118*)— Mines— 
Bequlations— "Willful  Failoke." 

In  the  case  of  omissions,  neither  bad  pur- 
pose nor  determined  obstinancy  is  essential  to 
create  liability ;  and,  if  one  charged  with  the 
dut^  to  observe  the  statute  intentionally  suffer 
mining  operations  to  proceed  without  talcing 
prescribed  precautionary  measures,  be  is  guilty 
of  a  willful  failure  within  the  meaning  of  the 
law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §S  177,  202,  209;  Dec.  Dig. 
S  11&«] 

9.  Master  and  Servant  (§  118*)— Mines- 
Precautions  Against  Gases— Compliance 

WITH  REOULATIONa 

The  obligation  imposed  by  section  4987, 
Gen.  St.  1909,  is  not  discharged  by  ordering 
bore  holes  to  be  drilled  not  less  than  12  feet  in 
advance  of  the  faces  of  working  places.  Bore 
holes  must  be  drilled  and  kept  drilled  to  the 
proper  depth  or  a  willful  failure  to  comply 
with  the  law  occurs. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  §§  177,  202,  209;  Dec. 
Dig.  §  118.  •] 

10.  Master  and  Servant  (§  118*)— Mines- 
Precautions  Against  Gases— Compliance 
WITH  Regulations. 

The  requirement  of  the  section  just  re- 
•ferred  to  is  satisfied  if  12-foot  bore  holes  are 
kept  drilled  in  advance  of  the  faces  of  working 
places,  and  it  is  not  necessary  that  bore  holes 
be  drilled  a  reasonable  distance  beyond  12  feet, 
although  by  so  doing  danger  might  b«  discover 
ed  and  averted. 

[E3d.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  §|  177,  202,  209 ;  Dec.  Dig. 
«  11&»] 

11.  Master  and  Servant  (§§  204.  228*)— In- 
jury TO  Mine  B3mploy]6— Assumption  of 
Risk— Contributory  Negligence. 

Assumed  risk  and  contributory  negligence 
are  not  defenses  to  an  action  prosecuted  nnder 
the  mining  act  for  loss  of  life  occurring  by  rea- 
son of  failure  to  examine  working  places  for  tire 
damp  and  failure  to  keep  bore  holes  drilled^  m 
advance  when  approaching  an  abandoned  mme. 
rEd  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  544-54(i,  670,  671;  Dec. 
Dig.  |§  204,  228.*] 

12.  Master  and  Servant  (§  118*)— Duty  of 
Master- Safe  Place  to  Work— Improve- 

VENTS 

The  act  providing  for  the  health  and  safe- 
ty of  persons  employed  in  and  about  the  coal 
mines  of  Kansas  does  not  abrogate  the  com- 
mon-law duty  of  coal  mineowners  and  oper- 
ators to  furnish  their  employes  safe  places  in 
which  to  work. 

rEd  Note.— For  other  cases,  see  Master  and 
Ser^int  Cent.  Dig.  «§  177,  202,  200;  Dec.  Dig. 
8  118.*] 

13.  Action     (%     45*)— Joinder— Injury     to 
Mine  Employ*.  ...  ,       , 

Causes  of  action  under  the  mining  act  and 
under  the  common  law  may  be  joined  and  tried 
together. 

[Ed.  Note.— For  other  cases,  see  Action, 
Cent  Dig.  §§  378-38;i,  385-448;  Dec.  Dig.  S 
45.*] 

14.  Appeal  and  Etrror  (§  302*)— Presenta- 
tion Below— Necessity. 

Certain  evidence  offered  by  the  defendant 
considered,   and   held,    that   material    prejudice 


did  not  result  from  its  exclusion,  and  that  the 
defendant  is  not  entitled  to  have  the  rulings 
thereon  reviewed  because  the  evidence  was  not 
presented  t9  the  trial  court  at  the  hearing  of 
the  motion  for  a  new  trial.  Code  Civ.  Proc.  { 
307  (Gen.  St  1909,  §  5901). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1744-1752;    Dec  Dig.  § 
302.*] 
ig.  Master  and  Servant  (§  276*)— Death  of 

Mine  Employ^- Sufficiency  of  Evidence. 
The   evidence   examined,   and  feund    t*  be 
sufficient   to   sustain   the   general  verdict  and 
special  findings  of  the  jury. 

[EH.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  §§  950-952,  954,  959,  970, 
976;    Dec  Dig.  %  276.*] 


Appeal  from  IMstrlct  Court,  Cherotwe 
County. 

Action  by  Miriam  Cheek  against  the  BHs- 
souri,  Kansas  &  Texas  Railway  Company. 
Judgment  for  pla&itlff,  and  defendant  ap^ 
peals.     Affirmed. 

John  Madden  and  W.  W.  Brown,  both:  of 
Parsons,  and  Al  W.  WlUlanis,  of  Columbus, 
for  appellant.  McNeill,  Stephens  &  McNeill 
and  Skldmore  &  Walker,  all  ot  Columbus,, 
for  appellee. 

BUBCH,  J.  Tbe  plaintUTia^  hosbaiid,  Thom.- 
as  Cheek,  was  killed  bs;  an  explosioa  oC 
marsh  gas  or  fire  damp  (CU4),  which  occurred: 
on  the  evening  of  March  18,  1911,  in  the  de- 
fendant's coal  mine  No..  16,  where  be  was 
employed  as  a  sliot  firer.  Xba  plaintiff  sued 
for  damages  for  herself  a»  widow  and  foe  her 
two  children,  the  lineal  heirs  of  Thomas  - 
Cheek,  and  recovered.  Tlte  defendant  «p- 
peals. 

The  workings  of  aiae  No.  16  lay  ia  the 
southeast  quarter  of  a  section  of  htnd.    The 
northeast  quarter  of  the  same  section  be- 
longed to  tlie  defendant,  and  the  bulk  of  the 
coal  underlying  it  had  been  taken  out  titrough 
a  mine  known  as  No.  7.    The  shaft  «t  No.  T 
was  near  the  northwest  corner  of  the  tract, 
but  the  mine  had  been  extended  into  thA 
southeast  portion,  and  an  entry  {mine  road- 
way) known  as  the  Eighth  East  hiad  been 
driven  a  short  distance  into  the  southeast 
quarter  of  the  section.    Na  7  had  been  aban- 
doned some  three  or  four  years  before  the 
occurrence  of  the  casualty  in  question.    The 
shaft  of  No.  16  was  near  the  center  of  the 
tract  in  which  it  was  located.     The  mine, 
like  No.  7,  was  worked  on  the  room  and  pil- 
lar plan,  and  had  been  extended  northward 
and  eastward  as  well  as  in  other  directions. 
Two  parallel  entries,  with  an  eight-foot  pil- 
lar of  coal  between  them,  known  as  the  Little 
North  straight  and  the   Little   North   back 
entries,  were  lieing  driven  in  the  direction 
of  No.  7  from  an  entry  of  No.  16  known  as 
the  Fourth  Kist.    Day  and  night  shifts  were 
employed.    The  work  progressed  at  the  rate 
of  about  100  feet  per  month,  and  the  entry 
had  been  extended  some  700  or  800  feet  from 
the  point  of  its  origin.     The  purpose  was  to 


*For  other  cases  see 
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break  tbrougb  into  No.  7  In  order  to  reacb 
some  coal  adjoining  it,  and  to  secure  certain 
advantages  in  the  operation  of  No.  16. 

John  Jopllng  was  the  defendant's  general 
superintendent,  having  charge  of  several  of 
its  mines.  He  had  been  superintendent  of 
No.  7.  Francis  Ryan  vpas  mine  foreman,  or 
pit  boss,  having  immediate  charge  of  the  in- 
side workings  of  No.  16.  He  had  been  pit 
boss  of  No.  7.  Mike  Iiundr  and  James  Cabill 
were  driving  the  back  entry,  which  was  12 
or  14  feet  wide.  Lundy  worked  in  the  day- 
time and  Cahill  at  night.  Barney  Buchella 
and  Charles  Troy  were  driving  the  straight 
entry.  CahlU  worked  on  the  nlgbt  of  March 
16th.  He  went  into  the  mine  at  10  o'clock 
p.  m.,  and  came  out  at  5:30  the  next  morn- 
ing. The  17th  was  a  holiday.  On  the  after- 
noon of  March  ISth,  before  discontinuing 
work,  Lundy  put  two  shots  in  the  face  of 
the  entry,  one  on  the  right  side  about  5^2 
feet  deep  and  the  other  on  the  left  side  about 
6  feet  deep,  with  a  4-foot  cutting  between 
tbem.  Similar  shots  were  placed  by  the  en- 
tryman  in  the  face  of  the  straight  entry, 
and  others  were  placed  by  workmen  in  va- 
rious rooms  turned  oCT  to  the  right  and  left 
from  the  two  entries.  At  about  4:30  in  the 
afternoon  the  miners  left  the  mine,  and  three 
shot  flrers  went  in.  One  of  these,  W.  D. 
Jeffreys,  worked  on  the  south  side  of  the 
mine,  while  Jake  Burgin  and  Thomas  Cheek 
fired  the  shots  in  the  Little  North;  Burgin 
working  on  the  back  entry  and  Cheek  on  the 
straight.  Jeffreys  completed  bis  work  and 
returned  to  the  bottom  of  the  shaft  Burgin 
and  Cheek  did  not  return.  In  due  time  an 
alarm  was  given,  and  Jopllng  and  Ryan 
were  called  by  telephone.  Jopllng  arrived 
first,  and  immediately  went  into  the  mine 
with  four  volunteers,  all  of  them  carrying 
open  lights.  One  member  of  Jopling's  party 
was  left  at  the  mule  stable  in  the  mine.  Jop- 
llng and  the  other  men  went  forward,  and 
soon  afterwards  met  death  by  a  second  explo- 
sion of  gas.  Ryan  with  a  second  rescue  par- 
ty arrived  at  the  mule  stable,  and  learned 
the  direction  which  the  Jopllng  party  had 
taken.  Ryan  directed  the  men  with  him  to 
take  one  course  forward  while  be  took  an- 
other. He  carried  an  oi)en  light  which  a 
little  later  ignited  gas,  and  caused  a  third 
explosion.  The  flame  went  away  from  him, 
and  he  was  not  injured.  Hearing  this  explo- 
sion, the  men  who  had  taken  the  course 
which  he  suggested  threw  themselves  upon 
the  bottom  of  the  entry  they  were  in,  and 
buried  their  faces  In  the  mud,  and  the  explo- 
sion passed  over  them.  The  flame  rolled 
over  them  with  a  sound  like  thunder.  The 
resulting  heat  was  intense.  All  the  members 
of  the  party  were  stunned,  their  lights  were 
put  out,  and  they  crawled  on  hands  and 
knees  in  darkness  back  to  a  place  of  safety. 
These  events  demonstrated  that  the  mine 
bad  been  filled,  and  was  still  filling,  with 
fire  damp.    Safety  lamps  were  then  used. 


and  by  their  aid  It  was  discovered  that  the 
wall  between  the  two  mines  had  been  per- 
forated, and  that  the  gas  was  pouring  into 
No.  16  from  No.  7  In  great  volumes.  Through 
persistent  efforts  the  opening  was  stopped  up 
with  hay  and  other  material,  and  by  utilizing 
the  ventilating  apparatus  to  its  full  capacity 
the  mine  was  ultimately  cleared  of  gas.  Bur- 
gin had  fired  all  the  shots  in  the  rooms  of 
the  back  entry  from  the  sixteenth,  which  was 
next  to  the  face,  to  the  first,  near  which  he 
was  found  dead.  His  clothing  had  been 
burned  from  his  body.  Cheek  bad  fired  all 
the  shots  in  the  straight  entry  from  the  six- 
teenth to  the  sixth.  His  body  was  not  found 
until  March  24th.  It  was  lying  in  room 
8,  a  room  In  which  there  bad  been  no  shot, 
under  tons  of  rock  which  bad  been  thrown 
down  from  the  roof  of  the  room  by  one  of 
the  explosions.  His  bead  and  bands,  which 
were  exposed,  were  burned.  His  cap  and 
lamp  were  found  in  room  6,  where  his  last 
shot  bad  been  fired,  indicating  that  he  bad 
run  from  there  to  the  room  in  which  there 
was  no  shot.  Subsequent  investigation  dis- 
closed that  the  right-hand  shot  placed  by 
Lundy  in  the  face  of  the  back  entry  bad 
broken  through  the  pillar  of  coal  between  the 
two  mines,  which  was  only  9  or  10  feet  in 
thickness.  The  opening  was  about  2  feet  in 
height,  and  about  14  inches  in  width  on  the 
side  of  No.  16.  It  narrowed  to  a  width  of 
about  8  inches  on  the  side  of  No.  7.  Fire 
damp  had  been  stored  up  in  No.  7  in  such 
quantities  and  under  such  pressure  that  with 
only  this  small  aperture  for  a  vent  it  filled 
and  refilled  No.  16,  and  produced  the  catas- 
trophe which  has  been  described. 

The  petition  charged  that  the  defendant 
failed  in  its  common-law  duty  to  furnish 
Thomas  Cheek  a  safe  place  In  which  to  work, 
and  failed  to  comply  in  a  number  of  partic- 
ulars with  statutory  requirements  designed 
to  promote  the  safety  of  persons  employed  in 
the  mine.  Among  the  requirements  which 
the  petition  alleged  were  violated  are  the 
following: 

"All  mines  generating  fire  damp  shall  be 
kept  free  of  standing  gas,  and  every  work- 
ing place  shall  be  carefully  examined  every 
morning  with  a  safety  lamp  by  a  comi)etent 
person,  before  any  workman  is  allowed  to 
enter  therein." 

"Mines  generating  fire  damp  shall  be  kept 
free  of  standing  gas,  and  every  working 
place  shall  be  carefully  examined  every  morn- 
ing with  a  safety  lamp  by  an  examiner  or 
fire  boss  before  miners  or  other  employes 
enter  their  respective  working  places.  Said 
examiner  or  fire  boss  shall  register  the  day 
of  the  month  at  the  place  of  the  workings, 
and  also  on  top,  in  a  book  which  shall  be 
kept  in  the  weighmaster's  office  for  such  spe- 
cial purpose ;  and  as  proof  of  Inspection,  be 
shall  dally  record  all  places  examined  In 
said  book,  and  in  case  of  danger  where  fire 
damp  may  have  accumulated  during  the  ab- 
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sence  of  any  person  or  persons  employed 
therein,  said  examiner  or  fire  boss  must  noti- 
fy the  miners  or  those  employed  therein,  or 
those  who  may  haye  occasion  to  enter  such 
places.  And  the  hydrogen  or  Are  damp  gen- 
erated therein  must  be  diluted  and  rendered 
harmless  before  any  person  or  persons  enter 
such  working  or  abandoned  part  of  the  mine 
with  a  naked  light" 

"Bore  boles  shall  be  kept  not  less  than 
twelve  feet  In  advance  of  the  face  of  every 
working  place,  and  when  necessary,  on  the 
sides,  If  the  same  Is  driven  toward  and  In 
daugerons  proximity  to  an  abandoned  mine 
suspected  of  containing  Inflammable  gases, 
or  which  is  Inundated  with  water."  Gen. 
Stat  1909,  §f  4986,  5006,  4987. 

The  answer  consisted  of  a  general  denial 
and  pleas  of  assumption  of  risk  and  contrib- 
utory negligence.  To  the  question,  "If  you 
find  for  the  plaintiff,  on  what  act  or  acts  of 
negllgenoe  do  you  base  your  verdict?"  the 
Jury  replied,  "They  did  not  comply  with  the 
law." 

[1]  At  the  threshold  of  the  inquiry  the 
plaintiff  was  met  by  the  objection  that  there 
was  a  defect  of  parties  plaintiff.  The  stat- 
ute reads  as  follows:  "For  any  injury  toper- 
son  or  property  occasioned  by  any  violation 
of  this  act,  or  any  willful  failure  to  comply 
with  its  provisions  by  any  owner,  lessee  or 
operator  of  any  coal  mine  or  opening,  a  right 
of  action  against  the  party  at  default  shall 
accrue  to  the  party  injured  for  the  direct 
damage  sustained  thereby;  and  in  any  case 
of  loss  of  life  by  reason  of  such  violation  or 
willful  failure,  a  right  of  action  against  the 
party  at  fault  sliall  accrue  to  the  widow  and 
lineal  heirs  of  the  person  whose  life  shall  be 
lost  for  like  recovery  of  damages  for  the  in- 
Jury  they  sliall  have  sustained."  Gen.  Stat 
1909,  I  4992.  While  the  suit  was  properly 
commenced  so  far  as  the  common-law  cause 
of  action  was  concerned,  the  verdict  was  bas- 
ed upon  a  breach  of  the  mining  law  alone, 
and  it  is  now  urged  that  the  rights  of  two 
persons  trasides  the  plaintiff,  the  Uneal  heirs 
of  Thomas  Cheek,  have  not  been  litigated  or 
determined.  The  statute  does  no  more  than 
create  a  right  of  action  for  loss  of  life  sus- 
tained tbrongit  violations  of  its  provisions 
and  designate  the  beneficiaries.  No  proce- 
dure is  prescribed  for  the  enforcement  of  the 
right,  and  whenever  the  Legislature  gives  an 
action,  but  does  not  designate  the  kind  of 
action  or  prescribe  the  mode  of  procedure 
therttin,  such  action  shall  be  held  to  be  the 
dvll  action  of  the  Code  of  Civil  Procedure, 
and  shall  be  proceeded  in  accordingly.  Gen. 
Stat  1909,  I  6348  (Code  Civ.  Proc.  I  752). 
The  result  is  that  the  mining  statute  takes 
Its  place  among  the  provisions  of  the  Code  of 
Civil  Procedure  relating  to  death  by  wrong- 
ful act  and  becomes  subject  to  those  provi- 
sions in  all  respects  not  differentiated  by  the 
mining  statute  itself.  The  action  must  be 
brought  wittiiu  two  years ;  the  damages  can- 


not exceed  |10,000;  and  they  are  to  be  dis- 
tributed In  the  same  manner  as  personal 
property  of  the  deceased.  The  action  may 
be  prosecuted  by  the  personal  representative 
of  the  deceased;  but.  If  no  personal  repre- 
sentative has  been  appointed,  it  may  l>e 
brought  by  the  widow.  Gen.  Stat  1909,  if 
6014,  6015  (Code  Civ.  Proc.  {}  419,  420). 
In  this  case  the  widow  and  lineal  belrs  are 
the  widow  and  children  of  the  deceased, 
and  consequentiy  the  entire  proceeding  takes 
the  same  form  and  course  as  If  conducted 
under  the  general  code  provisions  relating 
to  death  by  wrongful  act  The  defendant 
complains  of  the  rejection  of  evidence  which 
It  offered  at  the  triaL  Some  of  this  evidence 
may  be  considered  briefly. 

Exi>erlenced  miners  were  asked  to  state 
from  their  knowledge  of  the  history  of  the 
Southeast  Kansas  coal  field  their  experience 
in  breaking  into  other  abandoned  mines,  and 
their  information  as  to  what  occurred  when 
other  abandoned  mines  were  broken  into, 
whether  or  not  the  explosion  in  question  waa 
unprecedented ;  whether  It  was  an  ordinary 
or  usual  occurrence  or  otherwise;  and  what 
had  been  encountered  when  other  abandoned 
mines  had  been  broken  into.  The  court  no 
doubt  felt  that,  if  it  undertook  to  investigate 
the  history  of  the  Southeast  Kansas  coal 
field.  It  might  have  great  difficulty  in  con- 
cluding the  trial.  The  question  to  which  the 
evidence  related  was  whether  or  not  mine 
No.  7  was  suspected  of  containing  Inflam- 
mable gases,  and  that  subject  was  fairly 
capable  of  elucidation  without  the  introduc- 
tion of  an  indefinite  number  of  collateral 
issues.  The  likelihood  that  an  abandoned 
mine,  when  broken  into,  wUl  contain  inflam- 
mable gases,  depends  upon  the  presence 
or  absence  of  numerous  conditions  which 
must  t>e  understood  before  that  mine  can  be- 
come a  precedent,  and  it  was  scarcely  prac- 
ticable for  the  court  to  consider  the  cases  of 
all  abandoned  mines  in  Southeast  Kansas 
which  had  l>een  broken  into,  and  which  were 
in  the  minds  of  the  various  witnesses.  In 
the  course  of  the  trial,  it  developed  that 
mine  No.  7  was  characterized  by  conditions 
wUch  made  a  consideration  of  other  mines 
of  slight  importance.  The  defendant  believ- 
ed the  evidence  would  tend  to  show  that 
at>andoned  mines  in  that  field  do  not  gener- 
ate or  accumulate  explosive  gases.  That  In- 
ference could  be  drawn  only  in  the  case  of 
mines  sealed  up  so  that,  if  gas  did  generate. 
It  could  not  escape.  But  beyond  this  the 
statute  quoted  assumes  that  abandoned  mines 
do  generate  such  gases,  and  no  amount  of 
indirect  and  uncertain  evidence  Of  the  kind 
proposed  could  contradict  the  event  of  March 
18,  1911. 

The  evidence  of  several  experienced  miners 
was  offered,  based  upon  their  experience  in 
Uie  Southeast  Kansas  field  and  their  knowl- 
edge of  the  location  of  No.  7  and  the  condi- 
tions existing  in  It  when  It  was  worked,  that 
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they  would  not  bare  suspected  It  to  contain 
fire  damp,  and  would  not  have  kept  bore  holes 
In  advance  of  the  workings  of  Ns.  16  when 
approaching  it  This  evidence  would  hare 
merely  shifted  the  issue  from  the  state  of  the 
minds  of  Jopling  and  Ryan,  and  their  duty, 
to  the  state  of  the  minds,  and  the  probable 
conduct,  of  persons  not  charged  with  official 
reBponsibllity  in  the  observance  of  the  laws 
enacted  to  protect  the  lives  and  limbs  of 
mine  workers.  Besides  this,  the  question 
whether  mine  No.  7  was  suspected  of  contain- 
ing fire  damp  and  the  question  whether  bore 
boles  should  have  been  kept  in  the  face  of 
the  Little  North  entry  of  No.  16  were  the 
very  matters  in  controversy,  to  be  determin- 
ed by  the  Jury  from  the  facts,  and  the  opin- 
ions of  witnesses  as  to  what  they  would 
have  thought  and  done  were  irrelevant 

[4]  Testimony  was  rejected  that  the  state 
mine  Inspector  did  not  require  mine  opera- 
tors to  employ  fire  bosses  prior  to  March  IS, 
1911.  No  neglect  on  the  part  of  the  state 
mine  Inspector  to  exercise  his  authority  could 
excuse  a  violation  of  the  law.  The  plaintiff 
^oved  conversations  with  Jopling  In  which 
he  made  statements  showing  that  he  not 
merely  suspected,  but  expected  that  fire  damp 
as  well  as  black  damp  would  be  encountered 
when  mine  No.  7  was  entered.  The  defend- 
ant offered  to  prove  that  in  other  oonversa- 
tions  Jopling  referred  to  black  damp  only, 
and  did  not  refer  to  fire  damp,  when  he  like- 
ly would  have  done  so  had  It  been  in  his 
ndnd.  The  offers  were  rejected.  The  court 
is  of  the  opinion  that  the  evidence  should 
have  been  received,  but  it  does  not  follow 
that  the  Judgment  must  be  reversed.  A  pe- 
rusal of  the  transcript  made  necessary  be- 
cause each  party  contests  the  abstract  made 
by  the  other,  shows  that  the  defendant  did 
succeed  in  getting  before  the  Jury  much  evi- 
dence that  the  explosion  was  unprecedented ; 
that  upon  breaking  into  other  abandoned 
mines  black  damp  only,  and  not  fire  damp, 
had  been  encountered;  that  mine  No.  7  was 
not  regarded  as  one  in  which  flre  damp  was 
to  be  suspected;  that  blade  damp  only  was 
anticipated;  that  there  were  no  flre  bosses 
anywhere  In  the  mining  district;  and  that 
Jopling  in  conversations  regarding  breaking 
Into  No.  7  mentioned  black  damp  only  and 
not  flre  damp.  Special  findings  favorable  to 
the  defendant  were  returned  upon  some  of 
these  matters.  The  Jury  found  specially  that 
Ryan  suspected  flre  damp  In  No.  7,  and,  If  It 
were  necessary,  Jopllng's  attitude  might  be 
wholly  disregarded. 

[14]  But,  besides  all  that  has  been  said, 
the  defendant  did  not  regard  the  subject  of 
Bufflcieiit  Importance  to  present  any  of  the 
excluded  evidence  to  the  district  court  upon 
the  bearing  of  the  motion  for  a  new  trial 
In  the  manner  prescribed  by  the  Code  of  CMl 
Procedure.  Oen.  Stat  1909.  §  6901  (Code  Civ. 
Proc.  f  307).  Conceding,  therefore,  that  the 
conrt  should  have  been  more  liberal  in  the 
admission  of  testimony  relating  to  the  va- 


rious matters  which  have  been  referred  to,  the 
defendant  was  not  materially  prejudiced,  and 
is  not  entitled  to  have  the  rulings  of  which 
It  complauis  reviewed. 

[16]  The  jury  returned,  among  others,  the 
following  special  findings  of  fact: 

"(3)  Was  mine  No.  7  before  the  explosion 
on  March  18,  1911,  suspected  by  the  defend- 
ant its  officers,  or  agents  of  containing  in- 
flammable gases?    Ans.  Yes." 

"(5)  When  mine  No.  7  was  being  worked, 
was  it  a  gassy  mine?    Ans.  Yes." 

"(17)  Was  the  explosion  caused  by  gas  or 
gases  coming  through  the  hole  into  mine  No. 
16  from  mine  No.  7  and  there  mixing  with 
air  and  being  Ignited?   Ans.  Yes." 

"(26)  Did  any  gas  exude  from  mine  No.  7 
into  mine  No.  16  before  the  bole  was  blown 
through  between  the  two  mines?  Ans.  Yes; 
we  think  so. 

"(27)  How  was  the  deceased,  Thomas 
Cheek,  killed?    Ans.  By  an  explosion  of  ga&" 

"(36)  Before  March  18,  19U,  was  mine  No. 
16  a  gassy  mine;  that  is,  generating  fire 
damp,  so  that  a  fire  boss  was  necessary? 
Ans.  We  consider  it  was." 

"(36)  Before  March  18,  1911,  was  mhie  No. 
16  generating  fire  damp  to  such  extent  that 
It  required  examination  in  the  working  places 
every  morning  with  a  safety  lamp  by  the  ex- 
aminer or  fire  boss  before  miners  or  other 
employes  entered  the  working  places?  Ans. 
We  consider  it  was." 

"(47)  If  a  hole  had  been  bored  ahead  12 
feet  from  the  face,  would  the  ordinary  and 
usual  place  for  such  a  hole  to  be  bored  have 
been  at  a  point  at  about  the  center  of  the 
entry  and  straight  ahead?    Ans.  Yes." 

"(71)  Before  the  shot  was  fired  that  blew 
through  into  No.  7,  how  thick  was  the  body 
of  coal  between  the  two  mines  at  that  point? 
Ans.  About  9  or  10  feet 

"(72)  Did  John  Jopling,  the  superintendent 
of  mine  No.  16,  suspect  that  infiammable  gas 
would  be  encountered  on  breaking  into  mine 
No.  7  from  the  Little  North  entry  before  the 
explosion?    Ans.  We  think  so. 

"(73)  Did  Francis  Ryan,  the  pit  boss  of 
mine  No.  16,  suspect  that  inflammable  gas 
would  be  encountered  on  breaking  into  mine 
No.  7  from  the  Little  North  entry?  Ans. 
We  think  so." 

The  defendant  argnes  that  most  of  these 
findings  are  not  sustained  by  the  evidence. 
It  is  sufficient  of  course,  if  they  are  sustain- 
ed by  some  competent  evidence;  weight  and 
preponderance  being  matters  for  the  Jury, 
and  not  for  this  court  While  every  essen- 
tial fact  in  the  case  was  contested,  there  is 
abundant  evidence,  not  only  to  support  the 
findings  of  fact,  but  to  establish  liability  on 
the  ground  that  the  working  places  of  mine 
No.  16  were  not  examined  for  gas  each  morn- 
ing, and  that  bore  holes  were  not  kept  in  ad- 
vance of  the  face  of  the  Little  North  back 
entry.  The  court  has  little  time  to  spend  In 
the  dlscu.sslon  of  disputed  questions  of  fact, 
and  Is  not  disposed  to  summarize  from  a 
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transcript  of  more  than  900  pages  the  testi- 
mony upon-  which  the  Jury  evidently  relied ; 
but  some  of  the  defendant's  challenges  may 
be  noted,  as  briefly  as  possible,  because  of 
their  bearing  upon  questions  of  law. 

It  is  said  that  mine  No.  7  was  not  a  gassy 
mine  while  in  operation,  the  only  gas  en- 
countered being  small  quantities  found  after 
cutting  through  horsebacks,  which  are  cracks 
in  the  coal  veins  filled  with  rock  and  clay. 
It  is  true  that  inflammable  gas  is  generally 
found  after  penetrating  horsebacks,  but  this 
field  was  noted  for  the  number  of  horsebacks 
and  slips  and  faults  which  it  contained,  and 
they  were  continually  encountered  in  both 
No.  7  and  No.  16.  It  was  scarcely  practica- 
ble to  give  the  full  history  of  mine  No.  7,  but 
numerous  instances  of  men  being  burned  at 
various  times  and  in  all  parts  of  the  mine 
were  proven,  and  explosions  of  gas  were  so 
frequent  that  the  miners  became  inured  to 
them.  A  witness  who  worked  in  No.  7  tes- 
tified: "Q.  Ever  have  any  experience  there 
with  gas?  A.  Yes,  sir.  Q.  What?  A.  I  got 
burned.  Q.  Ton  never  encountered  inflam- 
mable gas  except  as  you  went  through  a 
horseback  or  fault?  A.  No,  sir.  Q.  What 
was  the  cause  of  your  getting  burned?  A. 
Well,  It  was  my  own  fault.  I  went  In  there 
and  lit  it.  Q.  And  you  knew  that  in  ad- 
vance? A.  Yes,  sir.  Q.  And  you  had  gone 
through  a  horseback,  and  your  knowledge  as 
a  miner  informed  you  you  were  likely  to  find 
gas  there?  A.  I  knew  it  was  there.  Q.  Then 
from  your  experience  in  the  Kansas  field 
what  would  you  say  as  to  mine  No.  7  being 
Just  about  the  average  run  of  mine?  A.  The 
average  run  out  in  that  district.  Q.  Was  it 
what  you  would  call  a  gassy  mine?  A.  Not 
any  more  than  any  of  the  rest  of  them.  Q. 
From  your  experience  in  the  Southeast  Kan- 
sas field  there  are  very  few  mines  that  don't 
encounter  horsebacks  and  faults?  A.  Yes, 
sir.  Q.  The  fact  is  this  field  is  full  of  them? 
A.  Yes,  sir.  Q.  And  from  practical  expe- 
rience you  miners  know  you  are  going  to  en- 
counter inflammable  gas?  A.  Yes,  sir.  Q. 
You  say  that  this  field  or  district  is  noted 
for  being  full  of  faults  and  sliiis  and  horse- 
backs?   A.  Yes,  sir." 

A  witness  who  worked  in  the  southeast 
part  of  mine  No.  7,  the  part  nearest  to  mine 
No.  16,  testified  as  follows:  "Q.  You  find 
more  gas  after  you  pass  through  a  horseback 
than  you  do  while  you  are  in  it?  A.  Not 
necessarily.  Q.  Find  plenty  while  in  it?  A. 
Yes,  sir.  Q.  None  of  the  gas  yon  encountered 
was  of  anfllclent  quantity  to  be  dangerous 
was  it?  A.  Yes,  sir.  Q.  Did  it  burn  you? 
A.  No;  but  it  would  if  I  liadn't  protected 
myself.  Q.  Well,  like  all  other  miners,  you 
protected  yourself?  A.  If  you  want  me  to 
tell  you,  I  can  tell  you.  I  turned  the  room, 
and  drove  it  30  or  40  feet  and  struck  a 
horseback,  and  I  cut  that  and  drove  it  20 
feet  further  and  struck  another  2-foot  horse- 
back, and  I  cut  through  that  and  put  in  my 
shot,  and  never  encountered  any  gas  at  all, 


and  next  morning  I  dressed  and  went  in 
there  Just  like  any  other  fool  miner  would 
do,  and,  when  I  got  in  there,  it  Just  rolled 
in  a  flame  to  the  face,  and  I  fell  on  my  face, 
and  it  went  clear  back  out  through  the  other 
horseback.  Q.  That  is  customary,  to  roll  to 
the  face  first?  A.  Yes,  sir.  The  next  morn- 
ing I  went  In  there,  and  I  was  Just  a  little 
bit  dubious,  and  I  put  my  light  on  a  crowbar, 
and  that  went  out  clear  to  the  entry  and 
popped  like  a  cannon,  and  the  next  morning 
there  wasn't  any  gas.  Q.  And  that  is  your 
experience  as  far  as  the  gas  is  concerned? 
A.  Yes,  sir;  that  part  of  gas.  And  that  is 
the  reason  I  said  it  was  not  always  neces- 
sary to  go  through  a  horseback  to  encounter 
gas." 

Manifestly  the  Jury  were  not  concluded  by 
the  testimony  of  miners,  so  accustomed  to 
peril  that  they  accepted  it  as  a  matter  of 
course,  that  mine  No.  7  was  not  considered  a 
gassy  mine.  The  facts  spoke  for  themselves, 
and  the  statute  quoted  was  enacted  to  break 
up  the  practice  of  subjecting  mine  workers  to 
such  hazards,  although  they  are  only  occa- 
sionally burned  or  killed.  Ordinarily  in  an 
operated  mine,  which  Is  necessarily  a  ven- 
tilated mine,  gas  found  upon  penetrating 
horsebacks  is  not  noticeable  after  from  one 
to  ten  days.  But  coal  is  porous  and  fire 
damp  travels,  not  only  through  coal,  but 
through  other  strata.  Small  feeders  are 
found.  Horsebacks  may  draw  from  long  dis- 
tances, and  the  evidence  was  ample  to  com- 
pel the  conclusion  that  the  generation  of  gas 
does  not  by  any  means  cease  concurrently 
with  the  discontinuance  of  work  in  a  mine. 

The  state  mine  inspector  testified  as  fol- 
lows :  "Q.  Now,  have  you  a  Judgment,  based 
upon  your  experience  as  a  coal  miner  and 
experience  and  observation  as  a  mine  in- 
spector, as  to  what  produced  the  gas  in  mine 
No.  7,  which  you  found  had  rushed  through 
there  at  the  time  you  were  down  there?  A. 
I  have.  Q.  What  is  that  opinion?  A.  In 
mine  No.  7  I  learned  that  there  were  about 
6  or  8  entries  and  about  100  rooms  standing 
in  that  section  of  the  mine.  My  opinion  is 
that  a  little  gas  would  be  oozlug  out  of  that 
coal  for  a  period  of  four  years  about,  and 
sealed  up,  excluded  from  the  air,  and  the 
decomposition  from  whatever  vegetable  mat- 
ter and  other  substances  that  might  be  there, 
such  as  props,  etc.,  and  In  the  presence  of 
water,  would  form  carbureted  hydrogen  gas. 
Q.  And  is  it  infiammable  gas?  A.  Yes,  sir. 
Q.  From  your  observation  and  experience  in 
and  about  coal  mines,  and  based  upon  your 
exi>erience  as  a  miner  and  mine  inspector, 
have  you  an  opinion  whether  or  not  the 
mines  in  this  mining  district  generate  more 
or  less  gas?  A.  I  have.  Q.  What  la  that 
opinion?  A.  I  think  they  generate  car- 
bureted hydrogen  gas.  Q.  And  is  tliat  also 
true  of  abandoned  mines  as  well  as  actiye 
mines?     A.  It  is." 

Indeed,  the  court  might  well  have  taken 


Digitized  by 


Google 


Ean^ 


CHEEK  ▼.  MISSOURI,  K.  A  T.  RT.  CO. 


623 


Judicial  notice  of  tbe  tact,  which  was  recog- 
nized by  the  Legislature  when  It  framed  the 
statute  relating  to  bore  boles.  The  defend- 
ant strove  to  show  that  after  mine  No.  7 
was  abandoned  gas  could  not  be  bottled  up 
in  the  southeast  portion  of  the  mine,  but 
physical  conditions  naturally  and  necessarily 
productive  of  such  a  result  were  disclosed  by 
the  plalntlflTs  evidence.  The  result  is  that 
independently  of  the  confirmatory  explosion 
of  March  18,  1911,  the  Jury  were  warranted 
in  believing  that  this  mine  generated  fire 
damp  in  dangerous  quantities,  and  that  the 
portion  nearest  to  No.  16  was  left  to  fill 
with  the  gas  without  any  outlet  for  its 
escape.  It  is  said  there  is  no  evidence  to 
pR)ve  that  gas  exuded  from  mine  No.  7  Into 
mine  No.  16,  and  that  a  fire  boss  and  exam- 
inations of  the  working  places  of  No.  16 
were  necessary. 

Fire  damp  Is  lighter  than  air,  and  rises  to 
the  roof  of  open  spaces  In  which  it  is  found. 
Oataill  encountered  gas  on  the  16th  of  March 
in  the  back  entry,  and  lighted  it  six  or  seven 
times.  He  would  light  it  about  three  feet 
from  the  face,  and  it  would  flash  back  eight 
or  nine  feet.  He  told  Lundy  that  there  was 
gas  in  there  and  for  him  to  be  careful.  He 
was  not  able  to  say  whether  or  not  the  gas 
came  from  the  face  of  the  entry.  While 
working  at  tbe  face  of  the  back  entry  Lundy 
lighted  gas  twice  on  the  ISth  and  twice  on 
the  16th,  and  on  the  16th  warned  another 
employ^,  who  approached  with  an  open 
light,  not  to  come  any  closer,  or  he  would 
get  into  gas,  and  to  be  careful  with  his  light. 
After  he  came  out  of  the  mine  on  March 
18th,  and  before  Burgin  and  Cheek  went 
down,  Lundy  told  them  to  be  careful,  that 
there  was  a  little  gas  in  there.  Although 
pressed  to  do  so,  he  several  times  refused  to 
say  as  a  practical  miner  that  the  gas  did 
not  come  from  the  old  mine.  On  the  16th  a 
mule  driver  set  Are  to  gas  100  feet  back  from 
the  face  of  the  entry  where  Cahill  was  work- 
ing. Allen  Harrison  worked  in  the  mine  on 
March  15th,  16th,  and  18th,  turning  a  room  at 
the  extremity  of  the  straight  entry.  He  drill- 
ed the  last  hole  for  a  shot  before  the  explo- 
sion occurred.  He  put  his  lamp  to  the  hole 
three  times  and  lighted  gas.  A  short  time 
before  the  explosion  the  coal  was  set  on  fire 
by  burning  gas  at  the  face  of  the  straight  en- 
try and  on  other  occasions  miners  were 
burned  by  setting  fire  to  gas  with  their  open 
lamps.  Considering  the  migratory  nature  of 
the  gas  these  facts  warrant  the  inference 
that  it  did  exude  from  No.  7  into  No.  16. 

[2]  The  statute  does  not  require  that  mines 
must  generate  gas  in  dangerous  quantities 
before  the  precautionary  measures  prescribed 
by  sections  4986  and  5006  must  be  observed. 
All  mines  generating  fire  damp  shall  be  care- 
fully examined  every  morning  with  a  safety 
lamp  by  a  fire  boss  before  the  miners  and 
other  employfei  enter  their  respective  work- 
ing places.    This  means  mines  generating  fire 


damp  In  appreciable  quanttties,  the  purpose 
being  to  cause  the  gas  to  be  detected  as  soon 
as  it  appears  so  that  danger  from  it  may  be 
averted.  In  this  case  Cahill  and  Lundy  were 
left  to  look  out  for  themselves  and  to  warn 
each  other  and  other  employ^,  including  the 
shot  firers,  of  danger. 

L11]  It  is  said  that  the  failure  to  examine 
for  gas  was  not  a  proximate  cause  of  the 
death  of  Cheek.  Under  tbe  mining  statute, 
as  under  the  factory  act,  the  terms,  proxi- 
mate cause,  remote  cause,  efficient  cause,  and 
the  like  are  not  properly  applicable  in  dis- 
cussing the  relation  of  an  omission  of  duty 
to  an  event  Alkire  v.  Cudahy,  83  Kan.  373, 
111  Paa  440.  Under  the  mining  statute,  if 
loss  of  life  occur  by  reason  of  a  violation  ot 
its  terms  or  a  willful  failure  to  comply  with 
its  provisions,  liability  attaches. 

[3]  The  requirement  of  the  statute  that 
working  places  be  examined  for  gas  every 
morning  was  designed  to  prevent  injury 
from  gas  accumulating  in  such  places  while 
the  workmen  are  away,  but  that  was  not  its 
full  purpose.  The  full  purpose  was  to  pro- 
tect mine  workers  from  explosions  of  quanti- 
ties of  gas  which  a  careful  examination  by  a 
competent  person  would  reveal.  In  this  case 
the  explosion  occurred  because  Jopling  and 
Ryan  neglected  to  avail  themselves  of  clear 
evidence  of  the  impending  danger.  They 
did  not  know  how  near  they  were  to  No.  7, 
although  they  bad  been  expecting  to  break 
through  at  any  time  for  a  number  of  days 
before  March  18th.  By  far  too  much  gas 
was  manifesting  itself  in  the  Little  North 
entries.  While  a  smaU  slip  had  been  found 
some  7  or  8  feet  back,  the  quantity  of  gas 
was  too  great  and  its  disclosure  too  persist- 
ent to  be  satisfactorily  accounted  for  by  the 
horseback  theory.  Yet,  the  information 
which  regular  inspections  would  have  fur- 
nished was  not  utilized.  The  Jury  were  war- 
ranted in  believing  that  careful  examinations 
by  a  competent  person  would  have  indicated 
that  this  gas  was  a  portion  of  a  large  vol- 
ume which  was  saturating  tbe  thin  wall  of 
coal  separating  the  two  mines.  This  being 
true,  the  explosion  was  caused  by  the  omis- 
sion to  make  such  examinations  in  the  same 
sense  that  it  was  caused  by  failure  to  drill 
revealing  bore  holes,  and  liability  under  the 
statute  ensued.  There  is  no  dispute  that  no 
bore  holes  were  driven  in  advance  of  the 
face  of  either  entry.  It  is  argued,  however, 
that,  if  that  had' been  done,  the  bore  holes 
would  not  have  disclosed  the  pent-up  gas  in 
the  al)andoued  mine.  The  argument  is  ba.sed 
in  part  upon  the  claim  that  the  distance  be- 
tween the  two  mines  was  much  greater  than 
the  jury  found  it  to  be.  When  the  state 
mine  inspector  was  able  to  do  so  after  the 
explosion,  he  made  bis  way  to  the  break 
through,  removed  the  temporary  stopping 
from  the  crevice,  examined  it,  and  looked 
through  Into  No.  7,  with  the  aid  of  an  elec- 
tric searchlight.    He  testified  that  the  pillar 
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of  coal  left  standing  between  the  two  mines 
after  tbe  shot  was  fired  was  about  2%  feet 
thick.  Then  there  was  a  slab  of  coal  which 
had  been  cracked  loose  by  the  shot  and  left 
standing  In  No.  7,  and  altogether  the  dis- 
tance between  the  two  mines  was  in  his  Judg- 
ment 3%  feet.  The  shot  which  caused  the 
break  through  was  placed  5%  feet  deep. 
The  manner  in  which  the  shot  spent  its 
force  was  described,  and  from  this  evidence 
the  Jury  found  that  the  distance  between  the 
two  mines  before  the  shot  was  fired  was  9 
or  10  feet  Ryan  himself  placed  It  at  only 
13  feet  On  cross-examination  tbe  state  mine 
Inspector  freely  conceded  that  his  estimate 
of  distance  was  not  perfectly  accurate,  but 
he  said  that  a  drill  hole  12  feet  deep  would 
at  least  Iiave  gone  to  very  soft  coal  If  it 
did  not  go  completely  through,  that  the  gas 
in  No.  7  was  very  apt  to  seep  through  the 
wall  of  coal  into  No.  16  without  any  bore 
holes,  and  that  with  12-foot  bore  holes  it 
could  have  been  readily  detected.  This  evi- 
dence was  corroborated  In  many  ways ;  but, 
coming  as  it  did  from  an  experienced  and 
Impartial  state  official,  it  would  support  the 
findings  and  verdict  without  corroboration. 

[8]  It  is  urged  that  there  is  no  evidence 
that  Ryan  8U8i>ected  mine  No.  7  of  contain- 
ing Inflammable  gases,  and  no  evidence  that 
he  willfully  failed  to  comply  with  the  provi- 
sions of  the  law  relating  either  to  bore  holes 
or  examinations  for  gas.  The  state  of  Jap- 
ling's  mind  on  the  subject  may  be  left  out  of 
account  The  word  "suspected,"  as  used  in 
section  4987  (page  4,  supra),  has  its  usual 
and  ordinary  signification.  It  need  not  In- 
volve knowledge  or  belief  or  likelihood.  If 
Ryan  entertahied  even  a  slight  or  vague  idea 
of  the  existence  of  inflammable  gas  in  No. 
7,  no  matter  how  it  arose,  whether  on  weak 
evidence  or  no  evidence  at  all  (Webster's 
New  International  Dictionary,  title,  suspect), 
his  duty  to  act  under  the  statute  was  im- 
perative. In  a  conversation  with  the  shot 
firers,  Burgin  and  Cheek,  two  or  three  days 
before  the  explosion,  Ryan  said:  "We  ex- 
pect to  cut  through  pretty  soon  into  No.  7, 
and,  if  you  should  happen  to  encounter  any- 
thing, go  out  through  the  Fourth  East  Don't 
go  out  the  main  traveled  way  as  you  have 
been  doing."  He  did  not  speak  of  black 
damp  as  if  that  were  the  only  kind  of  gas 
he  had  in  miad,  but  used  a  broader  term 
which  Included  fire  damp  as  well.  He  had 
been  pit  boss  of  No.  7,  and  had  full  Imowl- 
edge  of  all  the  conditions  which  prevailed 
there.  He  knew  the  topography  of  the  mine. 
He  knew  that  the  southeast  portion  lying 
next  to  No.  16  generated  fire  damp.  He  said 
he  lighted  gas  there  himself,  and  on  one  oc- 
casion he  wrapped  up  in  linseed  oil  the 
bead  of  a  miner  who  had  been  burned  there. 
On  Tuesday  or  Wednesday  before  the  ex- 
plosion he  recognized  his  duty  under  the  stat- 
ute by  ordering  bore  holes  to  be  placed  in 
the  faces  of  the  Uttle  North  entries.    He 


notified  the  men  working  In  each  entry,  and 
told  them  to  notify  their  partners  on  the  other 
shift.  No  doubt  he  was  astounded  at  the 
quantity  of  gas  which  was  released  from  No. 
7,  but  the  Jury  were  perfectly  fair  to  him 
when  they  accredited  him  with  a  notion  that 
some  fire  damp  might  possibly  be  encoun- 
tered there.  It  is  insisted  that  he  could  not 
have  suspected  explosive  gas  in  No.  7  be- 
cause he  went  to  the  rescue  of  Burgin  and 
Cheek  with  other  men  for  whose  safety  he 
was  responsible  with  open  lights.  No  doubt 
the  Jury  were  satisfied  that  he  believed  the 
mine  had  been  cleared  of  gas  by  the  explo- 
sion. 

[7]  Section  4992,  quoted  above  (page  5), 
gives  a  right  of  action  in  case  of  loss  of  life 
occasioned  by  "any  violation"  of  the  act,  or 
by  "willful  failure"  to  comply  with  its  provi- 
sions. The  Legislature  had  In  mind  active 
and  passive  conduct  and  intended  to  cover 
both.  No  voluntary  act  in  violation  of  the 
statute  is  excused,  and  no  inaction  where  the 
statute  requires  something  to  be  done  Is  ex- 
cused unless  it  be  involuntary. 

[I]  In  the  case  of  omissions  neither  bad 
purpose  nor  determined  obstinacy  is  required, 
and  one  charged  with  the  duty  to  observe 
tbe  statute  who  Intentionally  suffers  mining 
operations  to  proceed  without  taking  pre- 
scribed precautionary  measures  when  the  cir- 
cumstances demand  that  they  should  be  taken 
is  guilty  of  a  willful  failure  within  the  mean- 
ing of  the  law.  Ryan  was  foreman  of  the 
mine,  and  said  he  kept  In  close  touch  with 
the  work.  He  was  back  to  the  face  of  the 
Little  North  entry  on  Wednesday,  on  Thurs- 
day, and  on  Saturday,  the  day  of  the  explo- 
sion. No  fire  boss  had  ever  been  appointed 
to  examine  the  working  places  of  the  mine 
for  fire  damp,  and  he  said  that  there  were 
no  bore  holes  in  the  face  of  the  entry  the 
last  time  he  was  there.  Under  these  circum- 
stances, it  Is  dear  that  he  voluntarily  chose 
to  disregard  the  plain  provisions  of  the  law. 

Error  Is  assigned  because  the  court  re- 
fused to  give  certain  Instructions  to  the  Jury 
requested  by  the  defendant  Two  of  these 
instructions  depended  upon  a  finding  that 
mine  No.  7  was  not  suspected  of  containing 
inflammable  gases,  and  the  third  depended 
upon  a  finding  that  a  drill  hole  12  feet  deep 
would  not  have  reached  through  the  pillar 
of  coal  between  the  two  mines.  The  Jury 
having  returned  contrary  findings,  tbe  pro- 
priety of  these  Instructions  jieed  not  l>e  con- 
sidered. 

Instructions  given  to  the  Jury  are  crit- 
icised. 

The  court  advised  the  Jury  that  assumed 
risk  and  contributory  negligence  are  not 
available  as  defmses  to  the  charge  that  the 
defendant  violated  the  safety  provisions  of 
the  mining  law.  This  instruction  was  based 
upon  the  decisions  of  this  court  in  the  fol- 
lowing cases:  Assumed  risk:  Manufaeturlngi 
Go.  T.  Bloom,  76  KWl  127,  90  Fa«;  821,  U. 
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li.  R.  A.  (X.  S.)  225,  123  Am.  St  Rep.  123; 
Fowler  v.  Enzenperger,  77  Kan.  406,  413,  94 
Pac.  905,  15  L.  R.  A.  (N.  S.)  784;  Brick 
Co.  V.  Stark,  77  Kan.  648,  95  Pac.  1047;  Lew- 
Is  V.  Barton,  82  Kan.  163, 107  Pac.  783;  Bai- 
ley V.  Spelter  Co.,  83  Kan.  230,  109  Pac.  791; 
Sibley  V.  Cotton-Mills  Co.,  85  Kan.  256,  259, 
116  Pac.  889.  Contributory  negligence :  Cas- 
par V.  Lewin,  82  Kan.  601,  109  Pac.  657; 
Gamblll  v.  Bowen,  82  Kan.  840,  109  Pac. 
670 ;  Bailey  v.  Spelter  Co.,  83  Kan.  2.30,  100 
Pac.  791;  Sibley  v.  Cotton-MlUs  Co.,  85 
Kan.  256,  259,  116  Pac.  889;  Smith  t.  Street 
Railway  Co.,  86  Kan.  982,  122  Pac.  896.  The 
statute  makea  no  exception  of  the  widows 
and  lineal  heirs  of  negligent  persons  who 
lose  their  lives  through  nonobservance  of  its 
proTlsious,  and  consequently  the  court  can 
make  none.  It  is  said  that  legislation  to  pro- 
tect a  person  from  the  consequences  of  his 
own  negligent  conduct  is  not  justifiable  as 
a  constitutional  exercise  of  the  police  power. 
This  question  was  fully  considered  in  the 
Caspar-Lewln  Case.  It  is  not  the  purpose 
of  the  mining  statute  merely  to  protect  min- 
ers from  the  consequences  of  their  own  care- 
lessness. It  bears  the  same  relation  to  the 
business  of  mining  that  the  factory  act 
bears  to  the  business  of  manufacturing. 
Concerning  the  purpose  of  the  factory  act, 
the  court  said:  "It  is  to  stop  the  insuffer- 
able waste  of  human  life  and  limb  which 
has  been  the  universal  accompaniment  of 
the  conduct  of  manufacturing  industries. 
The  law  is  a  police  regulation,  adopted  to 
reform  the  inhumanity  of  factory  methods, 
and  to  prevent  the  casting  into  the  world  of 
dependent  cripples  and  widows  and  orphans 
left  without  means  of  support.  This  par- 
pose  includes  the  reduction  of  the  number  of 
casualties  to  the  careless  as  well  as  to  the 
prudent.  If  the  prescribed  precautions  be 
taken  and  the  required  safeguards  be  in- 
stalled, killing  and  maiming  will  cease,  or  at 
least  will  be  reduced  to  a  minimum."  Cas- 
par v.  Lewin,  82  Kan.  604,  629,  100  Pac.  657. 
[I]  The  court  Instructed  the  Jury  that  a 
corporation  must  act  through  agents;  that, 
if  a  duty  which  the  corporation  must  per- 
form be  delegated  to  one  of  its  agents,  he 
becomes  a  vice  principal,  taking  the  place  of 
the  corporation  itself;  and  that  the  cor- 
poration is  liable  if  he  falls  to  perform  the 
duty  delegated  to  him.  It  is  said  that  the 
Instmction  is  erroneous  as  applied  to  the 
facts  of  this  case,  in  that,  if  a  miner  has 
been  ordered  by  the  mine  foreman  to  place 
bore  holes  in  the  face  of  an  entry  and  the 
miner  has  failed  to  do  so,  the  corporation 
is  not  liable  for  a  willful  failure  to  comply 
with  the  law  unless  the  foreman  knew  that 
his  order  had  not  been  obeyed,  or  should 
have  known  the  fact  in  the  exercise  of  rea- 
sonable diligence.  The  statute  is  not  open 
to  such  an  interpretation.  Given  dangerous 
proximity  to  an  abandoned  mine  suspected 
181P.-40 


of  containing  inflammable  gases,  bore  boles 
must  be  kept  not  less  than  12  feet  in  ad- 
vance of  the  work.  The  defendant  was 
obliged  as  a  matter  of  law  to  know  the  bound- 
aries of  its  mines  and  the  thickness  of  the 
wall  of  coal  between  them.  Plaster  Co.  v. 
Reedy,  74  Kan.  57,  85  Pac.  824;  Little  v. 
Norton,  83  Kan.  232,  109  Pac.  768,  From 
the  time  the  proximity  of  one  to  the  other 
became  dangerous  the  duty  was  absolute 
not  only  to  di-lU  bore  holes,  but  to  keep  theui 
drilled  in  adrauce  of  the  work,  and  that 
obligation  could  not  be  discharged  by  giv- 
ing an  order  which  was  disobeyed.  When- 
ever the  law  requires  the  employer  hlm.self 
to  take  a  precautionary  measure  for  the 
safety  of  his  employes  it  is  not  enough  that 
be  make  provision  for  the  performance  of 
the  act.  The  precautionary  act  itself  must 
be  performed.  Brick  Co.  v.  Shanks,  69  Kan. 
306,  76  Pac.  856;  Brice-Xash  v.  Salt  Co.,  79 
Kan.  110,  98  Pac.  768,  19  L.  R.  A.  (N.  S.) 
749,  131  Am.  St.  Rep.  284 ;  Hanson  v.  Bail- 
way  Co.,  83  Kan.  553,  112  Pac.  152,  31  L.  R. 
A.  (N.  S.)  624.  Besides  this,  the  objection  to 
the  Instruction  is  not  well  founded  because 
Ryan  admitted  that  he  knew  on  Saturday 
that  the  bore  holes  which  he  had  ordered 
on  Tuesday  or  Wednesday  bad  not  been 
drilled. 

[13]  The  defendant  argues  that  the  case 
was  confused  by  the  multiplicity  of  issues 
presented  both  by'  the  pleadings  and  by  the 
instructions.  The  plaintiff,  however,  had  the 
right  to  plead  as  many  grounds  of  negligence 
as  she  believed  contributed  to  her  husband's 
death,  whether  based  on  the  common  law  or 
the  statute,  to  sustain  them,  if  possible,  by 
proof,  and  to  have  the  law  applicable  to  her 
entire  case  stated  to  the  Jury.  Sibley  v. 
Cotton-MUls  Co.,  85  Kan.  256,  116  Pac.  889; 
Raines  v.  Stone,  87  Kan.  116,  128  Pac.  871: 
Warfield  t.  Morgan,  86  Kan.  524,  121  Pac. 
489.  All  this  was  done  in  an  orderly  plan- 
ner, and  there  is  nothing  in  the  result  to 
Indicate  that  the  jury  were  led  astray  be- 
cause of  tbe  magnitude  or  intricacy  of  the 
proceeding,  or  the  Joinder  of  common-law 
and  statutory  causes  of  action. 

[12]  It  is  argued  that  tbe  mining  statute, 
which  covers  the  conduct  of  the  miniug  in- 
dustry quite  fully,  entirely  supersedes  the 
common  law  so  far  as  it  relates  to  the  duty 
of  a  mlneowner  or  operator  to  furnish  bis 
employes  a  safe  place  in  which  to  work. 
In  the  Caspar-Lewln  Case  it  was  said:  "The 
common  law  already  gave  a  right  of  action 
to  some  employes  under  some  circumstances. 
If  tbe  master  failed  to  exercise  reasonable 
care  to  provide  reasonable  safeguards,  and 
if  the  servant  did  not  assume  the  risk,  and 
if  be  was  not  guilty  of  contributory  negli- 
gence, then  a  liability  existed.  The  sole  pur- 
pose of  the  statute  was  to  wipe  out  this  nar- 
row and  conditional  liability  and  substitute 
another."     82  Kan,   604,  628,  109  Pac.  657, 
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666.  The  court  was  there  speaking  of  the 
nature  of  the  liability  Imposed  by  the  fac- 
tory act,  and  was  endeavoring  to  point  out 
the  distinctions  between  that  liability  and 
liability  at  common  law.  The  destruction 
of  one  kind  of  liability  and  the  creation 
of  another  in  its  stead  were  not  under  con- 
sideration. The  factory  act  and  mining 
act  give  additional  rights  and  impose  ad- 
ditional duties  beyond  those  recognized  by 
the  common  law  (Gibson  v.  Packing  Box  Co., 
85  Kan.  346,  353,  116  Pac.  502,  Ann.  Cas. 
1912D,  1103),  but  the  common  law  was  not 
abrogated.  If,  however,  the  common  law 
were  superseded  by  the  statute,  the  defend- 
ant's situation  would  not  be  improved,  be- 
cause  the  Jury  based  Its  verdict  on  noncom- 
pliance with  the  statute. 

[10]  The  court  Instructed  the  Jury  as  fol- 
lows: "You  will  note  that  the  language  em- 
ployed in  the  statute  as  to  the  boring  of 
holes  In  advance  of  the  working  place  is 
'not  less  than  12  feet  In  advance  of  the  face 
of  every  working  place.'  Now  I  Instruct 
you  that  if  you  find  from  the  evidence  In 
this  case  that  the  defendant  was  driving  an 
entry,  or  working  place,  toward  and  In  close 
proximity  to  an  abandoned  mine  suspected 
of  containing  Inflammable  gases,  then  it  was 
the  duty  of  said  defendant  to  make  bore 
holes  such  distance  as  was  reasonably  neces- 
sary to  ascertain  whether  or  not  such  aban- 
doned mine  did  In  fact  .contain  inflammable 
gases.  It  was  not  required  to  drill  ahead 
an  unreasonable  distance,  nor  can  it  be  said 
that  a  drilling  12  feet  ahead  only  would  be 
sulHcient.  If  the  conditions  and  circum- 
stances were  such  that  it  would  appear  that 
the  dangerous  and  unsafe  condition  would 
have  been  discovered,  and  the  place  made 
safe  by  drilling  a  reasonable  distance  beyond 
a  distance  of  12  feet"  The  writer  is  of 
the  opinion  that  the  instruction  correctly 
intei-preted  the  statute  which  prescribes  a 
minimum,  and  not  a  maximum,  measure  of 
protection  to  miners  working  in  dangerous 
proximity  to  an  abandoned  mine  suspected  of 
containing  inflammable  gas.  The  other  mem- 
bers of  the  court  are  of  a  contrary  opinion, 
and  the  decision  is  that  the  requirement  of 
the  statute  is  satiefled  if  12-foot  bore  holes 
are  kept  In  advance  of  the  working  places. 
The  error  committed  In  giving  the  instruc- 
tion is  wholly  immaterial,  however,  since 
bore  holes  0  or  10  feet  deep  would  have 
reached  the  face  of  No.  7  and  none  whatever 
were  drilled. 

The  court  refused  to  submit  to  the  Jury 
several  special  questions  asked  by  the  de- 
fendant designed  to  develop  the  fact  that  it 
was  not  the  usual  or  customary  practice  in 
the  Southeast  Kansas  coal  field  to  bore  ahead 
when  approaching  abandoned  mines.  The 
defendant's  conduct  could  not  be  Justified 
or  palliated  by  any  custom  of  mineowners 
to  disregard  the  law.     Some  other  questions 


were  not  submitted;  but,  If  answers  favora- 
ble to  the  defendant  had  been  returned  to 
them,  the  verdict  would  not  be  affected.  For 
the  same  reason  no  error  was  committed  la 
refusing  to  require  the  Jury  to  answer  cer- 
tain questions  more  speclflcally. 

Other  assignments  of  error  have  been  con- 
sidered, and  none  of  them  require  a  reversaL 

The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


(89  Kan.  23S) 
STATE  ex  rel.  DAWSON,  Atty.  Gen.,  v. 
ANTHONY  FAIR  ASS'N. 

(Supreme  Court  of  Kansas.    April  12,  1913.). 

(SyUalu*  hy  the  Court.) 

1.  Gaming     (8    1*)— Nuisance     (§    61») — 
"Gambling." 

Ordinarily  bookmaking  and  pool  selling, 
by  which  bets  on  horse  races  are  recorded 
and  tickets  sold,  showing  the  purchaser's  pro- 
portion of  the  money  won  on  such  races,  con- 
stitute gambling,  and  the  place  where  it  is 
carried  on  is  a  nuisance. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  I  1;  Dec.  Dig.  {  1;*  Nuisance, 
Cent   Dig.  f§  142-151;    Dec.  Dig.  {  61.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  pp.  3023-.3028;   voL  8,  p.  7668.] 

2.  AGMCTJLTnEB     (§    4*)— FaIB    ASSOCIATIONS 
— FOEFKITUBE    OF    FSANCHIBB— GaMBLINO. 

A  fair  association,  cliartered  by  the  state 
under  authority  of  the  statute  to  form  private 
corporations  for  the  encouragement  of  agri- 
culture and  horticulture,  has  no  right  or  au- 
thority to  sell  the  privilege  of  using  its  build- 
ings for  pool  selhng  and  bookmaking,  and 
such  association  will,  at  the  suit  of  the  state, 
be  ousted  from  the  exercise  of  such  power. 

[Ed.  Note. — For  other  cases,  see  Agriculture, 
Cent  Dig.  SS  1,  4-0;    Dec.  Dig.  |  4.*] 

8.    AOBICDLTTJKK    (I    4*)— FAIB    ABSOCIATIOIT— 
FOBFEITUBE   OF   FRANCHISB— GBOUNOB— QUO 

Wabbanto. 

The  state,  which  gave  such  an  association 
its  corporate  life,  may  require  it  to  refrain 
from  conduct  clearly  against  good  morals  and 
which  ordinarily  constitute  a  crime;  and  such 
association  cannot  demand  that  the  courts 
enter  upon  a  critical  examination  of  the  ef- 
fect and  validity  of  statutes  passed  for  the 
general  purpose  of  suppressing  gambling  in 
order  to  remove  the  seal  of  condemnation. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  |f  1,  4-8;   Dec.  Dig.  {  4.*] 

Original  proceedings  in  quo  warranto  by 
the  State  on  the  relation  of  John  S.  Dawson, 
Attorney  General,  against  the  Anthony  Fair 
Association.     Demurrer  overruled. 

Jno.  S.  Dawson,  Att7.  Gen.,  and  F.  P.  lind- 
say,  of  Topeka,  for  plaintiff.  T.  A.  Noftzger 
and  George  Gardner,  both  of  Wichita,  and 
Fred  Wasbbon,  of  Anthony,  for  defendant 

WEST,  3.  The  state  on  the  relation  of 
the  Attorney  General  brings  this  action  to 
oust  the  Anthony  Fair  Association  from  Its 
exercise  of  the  right  to  acquiesce  in  and  au- 
thorize pool  selling  and  i>oolunaklng.  The 
charge  Is:  That  the  defendant  was  chartered 


•For  other  casea  see  same  topic  and  section  NUMBER  In  Dec.  Dl«.  ft  Am.  Dl«.  Ker-No.  Sarlna  ft  B.nV  In.1«»»- 
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"to  glre  connty  fairs  annually,  also  race 
meetlDgs  at  Anthony,  Kan.,  buy  and  own  and 
hold  real  estate  and  personalty  necessary  for 
such  purposes,  and  to  do  such  and  every 
lawful  thing  necessary  for  the  proper  car- 
rying out  of  said  purposes."  That  the  de- 
fendant, in  the  month  of  August  of  each 
year  since  its  organization,  has  held  a  race 
meet  and  fair  in  an  inclosure  consisting  of 
about  20  acres,  at  which  meeting,  during  a 
period  of  four  days,  the  association  by  and 
through  its  officers,  servants,  and  agents, 
and  by  the  consent  of  its  directors  and  man- 
agers, has  erected  near  the  grand  stand,  with- 
in the  Inclosure  of  the  fair  ground,  but  imme- 
diately outside  of  the  race  track,  a  large  shed 
which  is  divided  into  booths,  and  has  at  each 
of  said  meetings  and  fairs  sold  to  certain  per- 
sons and  issued  the  right  to  register  and  re- 
cord bets  and  wagers  and  the  selling  of  pools 
upon  the  result  of  the  races  carried  on  within 
the  race  track,  and  that  there  has  been  at  such 
l^irs  and  race  meetings  from  one  to  three 
persons  engaged  in  the  selling  of  pools  and  in 
bookmaking  iu  such  booths,  issuing  to  the 
party  purchasing  them  a  ticket,  and  register- 
ing the  same,  and  after  the  race  paying  out 
the  amount  evidenced  by  such  ticket,  which 
depended  upon  the  result  of  such  race.  That, 
during  the  various  race  meetings,  large 
amounts  of  money  have  been  hazarded  and 
lost  as  the  result  of  races  through  such  sys- 
tem of  selling  pools.  To  this  complaint  a 
demurrer  was  filed,  and  it  is  argued  by  the 
defendant  fair  association  tliat  the  Legis- 
lature has  practically  licensed  pool  selling 
by  fair  associations,  and  hence  that  the 
amended  petition  does  not  state  a  cause  of 
action. 

Chapter  15  of  the  Laws  of  1S74,  an  act  re- 
lating to  agricultural  organizations,  provided 
that:  "Any  person  who  shall  sell  pools,  en- 
gage In  any  games  of  chance  or  gambling 
devices  of  any  kind,  *  *  *  upon  any  fair 
ground  in  this  state  during  the  holding  of 
any  fair  and  any  officer  of  any  fair  associa- 
tion who  shall  authorize  or  permit  such  pool 
selling,  •  •  *  shall  upon  conviction  be 
fined  not  less  than  |25  nor  more  than  $100 
for  each  and  every  offense."  It  is  contended 
that  this  provision  was  nullified  by  chapter 
155  of  Laws  of  1805,  an  act  to  prohibit  book- 
making  and  pool  selling.  This  act  makes  it 
a  misdemeanor  punishable  by  Imprisonment 
In  the  county  Jail  for  one  year  and  by  fine 
of  $1,000  to  keep  any  room,  shed,  booth,  or 
building,  or  to  occupy  one  upon  any  public 
or  private  grounds  within  the  state  with  any 
book,  instrument,  or  device  for  the  purpose 
of  recording  or  registering  bets  or  wagers 
or  selling  pools  upon  the  result  of  any  trial 
or  contest  of  skill,  speed,  or  power  of  en- 
durance of  man  or  beast  which  is  to  be  made 
or  take  place  within  or  beyond  the  limits  of 
this  state.  A  similar  penalty  is  prescribed 
for  any  owner,  lessee,  or  occupant  of  any 
tent,  booth,  or  building  who  owns  or  permits 


the  same  to  be  used  or  occupied  for  the  pur- 
poses already  mentioned.  The  act  contains 
the  following  exception:  "Except  within  the 
inclosure  of  a  race  track  and  upon  races  or 
trials  of  speed  being  conducted  within  the 
said  Inclosure:  Provided,  that  the  exception 
herein  shall  not  apply  to  any  race  track  or 
inclosure  for  more  than  two  weeks  in  any 
one  year." 

[1]  It  is  insisted  that  this  act  covers  the 
entire  ground  of  the  one  first  referred  to,  and 
therefore  by  implication  repeals  It  and 
aimounts  to  the  last  expression  of  the  legis- 
lative will  to  the  effect  that  pool  selling  upon 
races  within  the  inclosure  of  a  race  track  is 
legal  for  two  weeks  in  any  one  year. 

It  is  interesting  to  note  that  in  1895  the 
Missouri  Legislature  passed  an  act  (Laws 
1S95,  p.  150)  almost  identical  with  the  one 
here  involved,  and  in  State  v.  Walsh,  136  Mo. 
400,  37  S.  W.  1112,  35  L.  R.  A.  231,  it  was 
held  unconstitutional  as  being  in  violation 
of  the  provisions  of  the  Missouri  Constitu- 
tion against  special  laws  granting  exclusive 
rights,  privileges,  or  immunities.  In  the  opin- 
ion it  was  said:  "If  such  an  act  as  that 
being  discussed  can  stand  the  test  of  Judi- 
cial scrutiny,  then  the  above-cited  provisions 
of  section  53,  aforesaid,  relative  to  prohibi- 
tion against  granting  by  special  law  any 
special  or  exclusive  right,  privilege,  or  im- 
munity, will  have  been  ordained  in  vain. 
Nay,  more,  if  such  legislation  as  that  here 
presented  could  be  sanctioned,  then  it  would 
be  an  easy  legislative  task  to  provide  for  the 
punishment  of  robbery,  arson,  murder,  in- 
deed, tlie  whole  category  of  crimes,  with  a 
proviso  that  nothing  in  this  act  shall  be  so 
construed  as  to  prohibit  or  make  It  unlaw- 
ful for  any  person  'to  rob,  burn,  or  murder," 
on  the  premises  or  within  the  limits  or  in- 
closure of  a  regular  race  course,"  etc.  This 
ruling  was  affirmed  In  State  v.  Thomas,  138 
Mo.  95,  39  S.  W.  481.  However,  from  the 
opinion  in  State  v.  Tliompson,  160  Mo.  333, 
60  S.  W.  1077,  54  L.  R.  A.  950,  83  Am.  St 
Rep.  468,  it  appears  that  in  1897  the  Mis- 
souri legislature  departed  from  the  plan 
adopted  by  Missouri  and  Kansas  in  1895,  and 
passed  an  act  against  pool  selling  and  the 
like  without  first  having  obtained  a  license, 
and  providing  that  "any  person  of  good  rej)- 
utatlon,"  desiring  to  obtain  a  license  to  sell 
pools,  should  apply  in  writing  under  oath 
to  the  State  Auditor,  who,  "if  satisfied  of 
the  good  character"  of  such  an  applicant  and 
of  the  good  repute  of  the  race  course  or  fair 
ground,  might  issue  a  license.  This  was  held 
to  be  constitutional,  although  it  was  express- 
ly said  in  the  opinion  (160  Mo.  341,  60  S.  W. 
1077,  54  L.  R.  A.  950,  83  Am.  St  Rep.  468) 
that  it  was  apparently  clear  that  bookmaking 
and  i)ool  selling  within  the  scope  of  the  act 
were  gaming  or  gambling.  It  was  also  not- 
ed that  It  had  been  held  In  State  v.  Clarke, 
54  Mo.  17,  14  Am.  Rep.  471,  that  St.  Ix)u- 
Is  could  license  bawdybonses,  and  that  a 
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license  taken  out  In  conformity  with  tbe  ordi- 
naoce  would  shield  tbe  holder  from  criminal 
proceedings  by  the  state.  In  February,  1902, 
the  same  court  in  UUman  v.  St  Louis  Fair 
Ass'n,  167  Mo.  273,  283,  66  S.  W.  949,  951,  66 
L.  R.  A.  606,  609,  decided  that  one  who  paid 
the  owner  of  a  race  track  for  the  exclusive 
business  of  bookmaking  and  pool  selling 
could  not,  after  enjoying  his  privilege  for  a 
time,  abandon  it  and  recover  back  the  money 
paid  in  excess  of  the  pro  rata  amount  In 
the  opinion  It  was  said  that  it  was  not  to  be 
questioned  that  the  phrases  "bookmaking" 
and  "pool  selling"  are  bat  other  names  for 
betting  and  gambling,  and  It  was  held  that 
tbe  courts  should  not  enforce  the  contract, 
as  the  plaintiff  was  partlceps  crimlnls  and 
not  entitled  to  the  assistance  of  judicial  pro- 
cess. The  Court  of  Appeals  of  the  District  of 
Columbia  in  Miller  v.  United  States,  6  App. 
D.  C  6,  decided  that  bookmaking  on  a  horse 
race  is  a  game  of  chance  or  gambling  de- 
vice or  contrivance  within  the  meaning  of 
the  act  of  Congress  of  January  81,  1883,  and 
that  a  bookmaker's  booth  is  a  place  for  gam- 
ing within  the  meaning  of  that  act,  and  com- 
uiou-Iaw  authorities,  as  far  back  as  the  stat- 
ute of  Anne,  were  cited  to  show  that  a  horse 
race  is  a  game  of  chance  where  wagers  have 
been  made  upon  it  In  Moulton  v.  West- 
chester Racing  Ass'n  (Sup.)  84  N.  Y.  Supp. 
871,  a  New  York  statute  of  1895,  providing 
that  money  bet  on  a  race  course  or  on  the 
result  of  any  race  could  be  recovered  in  a 
dvll  action  by  the  person  with  whom  the  bet 
was  made,  was  considered.  It  was  suggest- 
ed in  the  opinion  that  the  Legislature  in  its 
wisdom  had  appointed  the  forfeiture  of  mon- 
ey wagered  the  sole  sanction  for  the  con- 
stitutioual  prohibition  against  -gambling,  so 
that  on  race  tracks  only  the  operation  of  the 
Penal  Code  regarding  gambling  was  sus- 
pended, and  betting  on  horse  racing  was  not, 
as  elsewhere  throughout  the  state,  a  public 
nuisance  and  a  crime.  The  court  said: 
"Such  a  segregation  of  practices,  called  in 
their  recognition  contrary  to  good  morals,  is 
novel,  though  not  wholly  new  in  this  coun- 
try. It  has  been  tried  and  abandoned  in 
one  state  of  the  Union,  and  is  said  to  be  in 
vogue  in  the  Orient  and  elsewhere  abroad 
as  to  a  less  namable  occupation."  84  N.  Y. 
Supp.  874.  It  was  stated  that  whether  such 
legislation,  making  "one  rule  for  rich  and 
poor,  for  the  favorite  at  court  and  tlie  cuun- 
tryman  at  the  plow,"  was  constitutional,  need 
not  be  determined. 

In  Levy  v.  Kansas  City,  168  Fed.  524,  93 
a  a  A.  523,  22  L.  R.  A.  (N.  S.)  862,  the  Court 
of  Appeals  of  the  EHghth  circuit  upheld  the 
trial  court  in  sustaining  a  demurrer  to  a 
complaint  brought  to  recover  back  a  license 
fee  alleged  to  have  been  accepted  from  plain- 
tiff and  wrongfully  retained  by  defendant 
after  repudiation  of  the  privileges  granted  by 
the  license^  on  the  ground  that  no  action  may 


be  maintained  v^leh  arises  out  of  the  plain- 
ttlTB  moral  turpitude  or  out  of  his  violation 
of  a  general  law  enacted  to  effectuate  the 
public  policy  of  a  state  or  nation.  Kansas 
City  granted  Levy  a  license  to  carry  on  pool 
selling  and  bookmaking  for  one  year  for 
15,000,  and  the  second  day  after  he  had  paid 
for  it  stopped  him  and  prevented  him  from 
carrying  on  his  business,  and  he  sued  tbe 
city  to  recover  back  the  ^,000.  The  court 
referred  to  the  act  of  1805  making  pool  sell- 
ing unlawful,  except  within  the  inclosure  of 
a  race  track  not  exceeding  two  weeks  in  any 
year,  and  said  that,  although  the  action  of 
the  city  in  taking  Levy's  money  and  then  de- 
priving him  of  it  two  days  later  was  abhor- 
rent to  the  sense  of  fairness  and  Justice  and 
despicable,  nevertheless  he  had  knowlQgly 
engaged  In  a  contract  whidi  Involved  his  own 
moral  turpitude  or  the  violation  of  a  general 
law  enacted  to  carry  into  effect  a  public  poli- 
cy, and  therefore  he  could  not  be  heard  to 
complain.  It  was  held  that  section  50  of  the 
act  of  1903  (chapter  122),  authorizing  cities 
to  restiain,  prohibit,  and  suppress  games  and 
gambling  houses,  was  not  intended  to  modi- 
fy or  repeal  the  act  of  1895,  and  did  not  re- 
peal it 

In  Levy  t.  Kansas  City,  74  Kan.  861,  86 
Pac.  149,  it  appeared  that  the  same  plaintiff 
sought  to  enjoin  the  city  from  interfering 
with  bis  conducting  a  gambling  business  pur- 
suant to  the  same  license  involved  in  tbe  case 
Just  referred  to.  The  court  said  that  this 
was  probably  the  first  instance  in  the  history 
of  the  state  that  a  professional  criminal  had 
had  the  effrontery  to  apply  to  a  court  of 
equity  for  protection  from  arrest  and  prose- 
cution while  pursuing  his  criminal  vocation. 
"It  would  Indeed  be  a  sad  commentary  on 
our  Jurisprudence  if  a  Justification  could  be 
found  for  holding  that  a  license  to  commit 
crime,  issued  by  a  city  administration,  could 
be  made  the  basis  of  equitable  Interference 
for  the  protection  of  the  holder  from  public 
prosecution  while  he  continues  to  violate  the 
law."    74  Kan.  862,  86  Pac.  150. 

(2,  3]  That  a  fair  association,  whose  cor- 
porate life  has  been  granted  by  the  state, 
should  claim  the  right  to  authorize  and  rent 
a  place  for  gambling  at  its  fair  grounds  is 
somewhat  noveL  Tbe  Legislature  of  1895 
also  enacted  chapter  153,  an  act  to  prohibit 
gambling  and  to  repeal  certain  sections  of 
tbe  General  Statutes  of  1868,  and  providing 
that  any  person  who  shall  either  directly  or 
indirecUy  bet  any  money  or  property  at  any 
common  gaming  house  or  at  any  place  at 
which  persons  are  accustomed  to  resort  for 
gambling  purposes,  or  any  place  kept  for 
the  purpose  of  being  used  for  tbe  purpose  of 
gambling,  whether  such  betting  be  upon  any 
game  of  skill  or  chance,  either  with  or  with- 
out cards  or  dice  or  by  the  use  of  any  kind 
of  device  for  determining  chance,  shall  be 
guilty  of  a  felony.   Also  chapter  154  provld- 
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ins  for  the  destruction  of  all  gaming  tables 
or  devices.  Also  chapter  151  making  It  a  fel- 
ony to  set  up  or  keep  any  table  or  gaming 
device  adapted,  devised,  or  designed  for  the 
purpose  of  playing  any  game  of  chance  for 
money  or  property,  and  making  it  a  felony 
for  any  person  knowingly  to  lease  or  rent  to 
another  any  honse,  building,  shed,  booth,  lot, 
or  other  place  for  any  of  the  nnlawfnl  uses 
referred  to,  and  declaring  such  places  nui- 
sances, and  providing  for  their  abatement. 
Chapter  263  of  Laws  of  1907  declares  such 
places  common  nuisances  and  provides  for 
their  abatement  and  the  destruction  of  the 
property  therein  found,  and  authorizes  the 
county  attorney  or  Attorney  Gteneral  to  pro- 
ceed as  in  case  of  violation  of  the  prohibitory 
act,  when  notified  that  such  places  are  being 
conducted.  This  legislation  will  be  found  in 
General  Statutes  of  1909,  M  2726  to  2730.  In 
addition  to  this,  section  2746  makes  it  a  mis- 
demeanor to  set  up  or  keep  a  common  gam- 
ing house,  and  section  2740  makes  it  a  misde- 
meanor to  knowingly  lease  or  rent  to  another 
any  bouse  or  building  for  the  purpose  of  set- 
ting up  or  keeping  therein  any  gaming  tables 
or  devices  for  use  as  a  gaming  table.  From 
these  various  provisions,  it  Is  readily  seen 
that  gambling  in  any  form  has  not  been  A 
favorite  with  the  Legislature  of  this  state. 
The  corporation  act  (Oen.  Stat.  1009,  f 
1609)  authorizes  the  formation  of  a  private 
corporation  for  "the  encouragement  of  agri- 
culture and  horticulture."  Just  how  agri- 
culture, much  less  horticulture,  could  be  en- 
couraged  by  betting  on  horse  races  so  that, 
as  the  amended  petition  alleges  and  the  de- 
murrer admits,  "there  has  been  a  large 
amount  of  money  in  large  sums  received, 
hazarded,  and  lost  on  the  result  of  races 
through  such  device  and  system  of  selling 
pools,"  is  not  self-evident,  and  no  solution  Is 
suggested  by  the  defendant  Certain  it  Is 
that  nothing  found  in  the  charter  granted 
this  association  can  be  construed  to  author- 
ize it  to  lease  its  buildings  for  and  profit  by 
conduct  which  the  common  Judgment  of  mod- 
em times  deems  immoral,  and  which  the  Leg- 
islature has  generally  denounced  as  a  crime, 
or  which  makes  such  buildings  common  nui- 


sances. True,  It  is  argued  that  pool  selling 
at  the  time  and  place  charged  is  legalized  by 
the  act  of  1895,  and  doubtless  the  theory  is 
that,  if  the  state  permits  natural  persons  to 
sell  pools,  it  cannot  or  should  not  prevent  an 
artificial  person  from  renting  a  place  for 
such  selling.  We  do  not  deem  It  imperative 
to  decide  at  this  time  whether  an  act  making 
gambling  a  crime  at  all  times  and  places, 
punishable  by  severe  penalties,  and  excepting 
out  two  weeks  in  each  year  at  certain  loca- 
tions, is  valid,  or  whether  such  a  statute  is  of 
"uniform  operation  throughout  the  state" 
(Const  art  2,  S  17;  Ram  bo  v.  Larrabee,  67 
Kan.  634,  73  Pac.  915),  or  whether,  if  valid. 
It  repeals  the  act  of  1874.  It  is  necessary 
only  to  hold  that,  aside  from  such  considera- 
tion, the  state  has  the  right  to  say  that  a  fair 
association,  to  which  it  has  given  corporate 
life  in  order  to  encourage  agriculture  and 
horticulture,  shall  refrain  from  conduct 
which  is  clearly  against  good  morals  and  is 
a  crime  under  ordinary  circumstances,  and 
which  cannot  escape  the  condemnation  of 
criminality,  save,  If  at  all,  by  a  critical  ex- 
amination into  the  validity  and  effect  of 
statutes  enacted  for  the  general  purpose  of 
suppressing  gambling. 

"Willful  assumptions  and  Intentional  usur- 
pations of  corporate  authority  or  any  abuse, 
misuse,  or  nonuse  of  its  franchises.  Justify 
a  proceeding  by  or  in  the  nature  of  quo  war- 
ranto, and  a  Judgment  of  forfeltnre  of  the 
franchise  possessed.  *  *  •  It  is  well  set- 
tled that  it  is  a  tacit  condition  of  a  grant  of 
Incorporation  that  the  grantees  shall  act  up 
to  the  end  or  design  for  which  they  were 
Incorporated,  and  hence,  through  neglect  or 
abuse  of  its  franchises,  a  corporation  may 
forfeit  its  charter  as  for  condition  broken. 
*  *  •  And  it  (quo  warranto)  may  be  re- 
sorted to  in  cases  of  public  nuisance  such  as 
affect  or  endanger  the  public  safety  or  con- 
venience and  require  immediate  Judicial  in- 
terposition." Beach  on  Private  Corporations, 
{434. 

As  to  the  second  cause  of  action,  no  ques- 
tion is  presented,  and  nothing  need  be  said. 

The  demurrer  to  the  first  cause  of  action  la 
overruled.    All  the  Justices  concurring. 
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SINGER  y.  MISSOULA  ST.  RT.  CO.  et  al 
(Supreme  Court  of  Montana.     April  7,  1913.) 

1.  Street  Railroads  (§  117*)— Injuries  to 

TRAVELEKS —  CONTBIBUTOBT     JsEOLIGENCB — 

Question  fob  Jubt. 

A  street  railwaj'  maintained  a  single  track 
in  the  middle  of  a  bridge  about  1,000  feet  long, 
with  a  roadway  nearly  29  feet  wide.  One  end 
of  the  bridge  was  higher  than  the  other.  A 
traveler  on  horseback  entered  on  the  bridge, 
and  when  he  had  reached  a  point  about  300 
feet  from  the  end  he  observed  a  car  approach- 
ing from  the  opposite  direction,  a  distance  of 
about  300  feet.  At  the  sight  of  the  car  the 
horse  became  restive.  The  traveler  struggled 
to  hold  it  under  control,  but  was  unable  to 
do  80,  and  the  horse  entered  on  the  rails  and 
was  struck  by  the  car.  Held,  that  the  traveler 
was  not  guilty  of  contributory  negligence,  as 
a  matter  of  law,  either  in  going  on  the  bridge, 
or  in  remaining  on  it. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  239-257;  Dec  Dig.  { 
117.*] 

2.  Street  Railroads  (S  117* )— Injuries  to 

TRAVBLEBS  —  CONTBIBUTOBV     NEOLIOENCK — 

Discovered  Pebil— Question  for  Jury. 
Whether  a  motorman,  operating  a  car 
colliding  with  one  riding  a  horse  whch  became 
unmanageable,  was  guilty  of  actionable  negli- 
gence in  failing  to  take  proper  precautions 
to  avoid  the  collision  after  discovering  the 
peril,  held,  under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §§  239-257;  Dec.  Dig.  | 
117.*J 

3.  Street  Railroads    (S  90*)— Opebation— 
Obligation  op  Motobman. 

A  motorman  need  not  stop  his  car  on  first 
observing  one  approaching  on  horseback,  or 
on  observing  that  the  horse  is  becoming  un- 
manageable; but  he  is  chargeable  with  the 
duty,  on  observing  that  the  horse  is  likely  to 
go  in  front  of  the  car,  to  take  immediate  pre- 
cautions to  avoid   a  collision. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  H  190-193;  Dec.  Dig.  §  90.*] 

Appeal  from  District  Court,  Missoula 
County;   F.  C.  Webster,  Judge. 

Action  by  George  Singer  against  the  Mis- 
soula Street  Railway  Company  and  another. 
From  a  judgment  for  plaintifit,  defendant» 
appeal.     Affirmed. 

W.  M.  Bickford,  V.  S.  Kutchin,  and  Wm. 
F.  Wayne,  all  of  Missoula,  for  appellants. 
Harry  H.  Parsons,  of  Missoula,  for  respond- 
ent 

BRANTLT,  C.  J.  This  is  an  action  for 
damages  for  personal  injuries  sustained  by 
the  plaintiff  in  a  collision  with  one  of  the 
electric  cars  of  the  defendant  railway  com- 
pany upon  Higgins  avenue  bridge,  in  the  city 
of  Missoula,  on  January  7,  1911.  The  de- 
fendant Miner  was  the  motorman  in  charge 
of  and  operating  the  car  at  the  time  of  the 
accident  The  bridge  extends  across  the 
Missoula  river  at  the  foot  of  Higgins  ave- 
nue, connecting  the  city  proper  with  South 
Missoula.  It  is  1,023.6  feet  in  length,  and 
consists  of  a  roadway,  28.90  feet  in  width, 
with  a  footway  on  either  side  separated  from 
it  by  railings.    A  single  car  track,  4  feet  in 


width,  lies  In  the  middle  of  the  roadway. 
Allowing  for  the  overhang  of  a  car  when 
passing  over  the  track,  there  Is  left  between 
it  and  the  footway  railing  on  either  side  a 
clearance  for  vehicles,  etc.,  of  10.6  feet  The 
south  end  of  the  bridge  is  7.54  feet  higher 
than  the  north  end.  From  the  south  the 
roadway  ascends  on  a  grade  of  about  1  per 
cent  for  a  distance  of  174  feet,  and  then  de- 
scends on  substantially  the  same  grade  to 
the  north.  After  a  car  passing  in  either  di- 
rection reaches  the  highest  point,  the  power 
is  shut  off,  and  it  is  allowed  to  drift  down 
the  incline;  the  motorman  controlling  the 
speed  by  means  of  air  brakes.  The  plain- 
tiff's home  is  In  South  Missoula.  On  the  day 
of  the  accident  he  started  from  Missoula  to  go 
to  liis  home.  Ho  was  riding  a  heavy  draught 
horse,  weighing  about  1,500  pounds,  which 
had  on  it  a  light  single  harness  with  a  blind 
bridle.  He  did  not  have  a  saddle,  but  was 
using  a  piece  of  blanket  instead.  The  dlf- 
f^ent  parts  of  the  harness  were  so  secured 
as  not  to  interfere  with  the  horse's  move- 
ments. When  the  plaintiff  had  reached  a 
point  on  the  bridge  about  300  feet  from  the 
north  end,  he  observed  a  car  approaching 
from  the  oi^ioslte  direction  at  a  distance  of 
about  300  feet.  At  the  sight  of  the  car,  and 
presumably  owing  to  the  noise  created  by  its 
movement,  the  horse  became  restive  and  at- 
tempted to  turn  and  run.  The  plaintiff  strug- 
gled to  hold  it  under  control,  but  was  not 
able  to  subdue  it  The  result  was  that  it  got 
between  the  rails  as  the  car  was  about  to 
pass,  and  was  killed  by  collision  therewith ; 
the  plaintiff  being  thrown  to  the  roadway 
and  seriously  injured. 

The  substantive  issue  made  by  the  plead- 
ings was  whether  defendant  motorman  was 
guilty  of  negligence  in  falling  to  stop  the 
car  in  time  to  avoid  the  collision,  and  this 
negligence  was  the  proximate  cause  of  tlie 
injury;  the  defendants  alleging  that  plain- 
tiff's own  negligence  was  a  contributing 
cause.  The  jury  found  for  the  plaintiff  and 
assessed  bis  damages  at  the  sum  of  $4,390. 
The  appeal  is  from  the  judgment. 

[1]  The  only  question  submitted  for  deci- 
sion is  whether  there  was  any  evidence  jus- 
tifying the  submission  of  the  case  to  the 
jury.  The  instructions  submitted  to  the 
Jury  are  not  in  the  record.  It  is  not,  there- 
fore, apparent  what  was  the  court's  view  of 
the  rule  of  law  applicable.  The  theory  of 
counsel  for  defendants,  as  presented  in  their 
brief,  proceeds  upon  the  assumption  that  the 
right  of  the  railway  company  to  the  use  of 
the  bridge  is  so  far  superior  to  that  of  an- 
other person  that  when  a  car  is  passing  over 
it  such  other  person  must  give  to  it  the  ex- 
clusive right  of  way,  or  be  subject  to  the  im- 
putation of  negligence,  which  will  preclude 
a  recovery  for  any  injury  which  he  may  sus- 
tain from  a  collision  or  other  accident,  un- 
less he  can  show  that  the  operator  of  the  car 
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bas  discovered  his  presence  and  bas  failed, 
when  a  condition  of  peril  has  Intervened,  to 
use  such  means  as  are  in  bis  power  to  avoid 
the  accident.  They  Insist  that  the  burden 
was  ui)on  the  plaintiff  to  show  (1)  tbat  bis 
I>08ltlon  of  peril  was  discovered  by  the  mo- 
torman,  and  (2)  that  the  latter  was  able  by 
the  use  of  ordinary  care  to  avoid  the  acci- 
dent. In  other  words,  the  plaintiff,  first  by 
going  upon  the  bridge  when  a  car  was  ap- 
proaching him,  and,  second,  by  falling  to 
retire  from  It  when  bis  horse  became  restive 
and  unmanageable,  put  himself  in  the  posi- 
tion of  a  trespasser  upon  the  rights  of  the 
company,  which,  for  this  reason,  owed  him 
no  duty  other  than  to  use  ordinary  care  to 
avoid  injuring  him,  after  his  position  of  per- 
il was  discovered.  They  thus  invoke  the 
rule  of  the  last  clear  chance,  and  argue  that 
there  is  no  evidence  tending  to  show,  either 
that  the  motorman  discovered  the  position  of 
plaintiff,  or  tbat,  if  be  did,  he  failed  to  use 
ordinary  care  to  avoid  the  collision.  Wheth- 
er the  rule  Is  technically  applicable  to  a  case 
of  this  kind,  we  shall  not  undertake  to  de- 
termine. We  do  not  think  plaintiff  was 
guilty  of  negligence,  as  a  matter  of  law,  ei- 
ther in  going  upon  the  bridge,  or  in  remain- 
ing on  it,  though  he  saw  a  car  approaching. 
But,  accepting  the  theory  of  counsel  as  cor- 
rect, we  nevertheless  think  the  evidence  made 
a  case  for  the  jury.  It  may  be  summarized. 
In  part,  as  follows: 

[2]  Ibe  plaintiff  had  advanced  from  the 
north  end  of  the  bridge  a  distance  of  300 
feet.  The  horse  was  a  gentle  work  horse,  ac- 
customed to  being  on  the  streets  when  cars 
were  passing.  It  began  to  exhibit  fright 
when  the  car  was  at  a  distance  of  300  feet 
away.  Passengers  upon  the  car  noticed  this 
fact.  At  that  time  it  did  not  appear  to  be 
under  plaintiff's  control.  It  was  then  "pranc- 
ing" back  and  forth  across  the  track.  From 
that  point  on  there  was  no  change  in  the 
speed  of  the  car;  the  motorman  making  no 
effort  to  check  or  stop  it.  It  proceeded  at 
the  same  rate  until  it  struck  the  horse.  One 
witness,  who  was  a  passenger,  stated:  "1 
noticed  at  the  time  we  were  going  fast  across 
the  bridge.  •  •  »  We  went  as  fast  as 
we  go  on  Third  street  going  out  to  the  fort, 
*  •  •  and  on  Third  street  they  go  as 
high  as  20  and  25  miles  an  hour."  This  last 
statement  was  made  by  a  witness  who  had 
theretofore  been  employed  as  a  motorman  by 
the  defendant  company.  Another  witness 
stated  that  the  plaintiff  tried  to  keep  the 
borae  off  the  track,  but  that  it  backed  upon 
it  two  or  three  times,  and  plaintiff  could  not 
hold  It  This  witness  tesUded:  "I  saw  the 
motorman  at  that  time.  He  did  not  do  any- 
thing at  all  until,  I  .should  say,  10  seconds; 
then  he  threw  the  current  off.  He  stood 
there  practically  paralyzed,  it  appeared  to 
me,  I  should  say  for  about  10  seconds.  I 
should  not  say  how  far  the  car  had  gone 
past  the  borae  befor*  he  threw  the  current 


As  to  my  best  judgment  npon  that,  he  may 
have  gone  30  feet.  Bight  after  he  bit  the 
horse  he  stood  stifl,  my  recollection  is.  Aft- 
er he  had  gone  about  30  feet  be  threw  the 
handle  round  like  that  At  that  time  he 
was  going  at  full  speed.  •  •  *  In  my 
opinion,  there  was  not  any  lessening  of 
speed  from  the  time  I  first  saw  the  car  at 
the  south  end  of  the  bridge  until  the  time 
that  It  hit  the  horse."  This  witness  observ- 
ed the  accident  from  the  upper  floor  of  a 
building  at  the  north  end  of  the  bridge,  400 
or  500  feet  distant  from  the  place  of  the  ac- 
cident, but  had  a  dear  view.  He  stated 
further  that  the  car  was  300  feet  away  when 
the  horse  began  to  be  restive.  "As  the  car 
drew  nearer,  the  horse  became  more  frighten- 
ed. ♦•  •  The  horse  backed  on  the  track 
two  or  three  times,  but  Singer  tried  to  keep 
him  off.  Singer  could  not  bold  him.  A 
rule  of  the  company  requires  cars  to  be  mov- 
ed over  the  bridge,  when  teams  are  upon  It, 
at  a  speed  not  to  exceed  6  miles  an  hour, 
and  at  such  times  the  cars  must  be  under 
complete  control.  At  the  time  of  the  ac- 
cident there  were  four  teams  upon  the 
bridge. 

Tl)e  motorman  in  charge  of  the  car  stated 
that  he  was  drifting  at  the  rate  of  5  or  6 
miles  an  hour,  without  power;  that  he  had 
the  car  under  control;  that  under  such  cir- 
cumstances a  car  could  be  stopped  in  about 
40  feet  or  the  length  of  the  car ;  that  be  did 
not  see  the  horse  on  the  track  at  all;  that 
he  first  saw  it  300  or  400  feet  away;  that 
at  a  distance  of  30  feet  the  horse  began  to 
dance  toward  the  track;  that  he  then  used 
all  the  emergency  appliances  to  bring  the 
car  to  a  stop;  that  the  horse  threw  up  its 
head  and  began  to  dance  toward  the  track, 
and  was  struck  by  the  corner  of  the  car  as 
it  was  about  to  pa.ss;  that  he  did  not  know  of 
anything  else  he  could  have  done  to  avoid 
the  collision;  that  In  observing  the  horse  he 
supposed  that  when  it  got  right  to  him  it 
would  do  like  lots  of  other  horses  and  "shoot 
past"  him.  A  car  allowed  to  drift  from  the 
highest  point  of  the  bridge  without  restraint 
would  go  at  the  rate  of  20  or  25  miles  an 
hour  when  within  250  feet  of  the  north  end 
of  the  bridge.  Sometimes  when  the  bridge 
was  clear,  the  motorman  would  make  up 
time  in  cro.s.slng.  The  car  was  of  an  im- 
proved pattern  and  fitted  with  the  must  ai>- 
proved  api)liauces.  The  motorman  in  charge 
had  bad  an  exi)erience  of  two  montlis,  hav- 
ing learned  to  operate  a  car  within  that 
time.  The  car  struck  the  horse  on  the  rump 
with  force  sufiicleut  to  turn  it  end  for  end, 
and  threw  it  off  the  track  into  the  roadway, 
killing  it  The  vestibule  of  the  car  was 
broken  In.  When  the  car  was  finally  stop- 
ped, it  was  from  80  to  120  feet  beyond  the 
point  of  collision. 

13]  The  evidence  is  voluminous.  There  is 
much  conflict  in  the  statements  of  the  dif- 
ferent witnesses  as  to  the  nartlculars  of  the 


Digitized  by 


Google 


632 


181  PACIFIC  REPORTEB 


(Mont 


incident;  but  the  foregoing  statement  of  it 
\a  sufficient  to  demonstrate  tbat,  npon  the 
assumption  that  plaintiff  negligently  put 
himself  In  a  position  of  peril  and  remained 
there,  whereas  by  retreating  from  the  bridge 
he  could  have  avoided  the  accident  and  thus 
saved  Mmself,  there  was  presented  a  case 
for  the  Jury  upon  the  question  whether  the 
motorman  took  such  precautions  as  he  ought 
to  avoid  the  collision,  after  he  discovered 
plaintiff's  perilous  position.  The  facts  bring 
the  case  clearly  within  the  rule  as  applied 
by  this  court  In  Neary  v.  Northern  Pac.  Ry. 
Co.,  3T  Mont.  461,  97  Pac  944, 19  L.  R.  A.  (N. 
S.)  446,  and  41  Mont.  480,  110  Pac.  228.  Of 
coarse,  it  was  not  incumbent  upon  the  motor- 
man  to  stop  the  car  when  he  first  observed 
the  plaintiff  approaching  from  the  north,  or 
even  when  he  observed  that  the  horse  was 
becoming  unmanageable.  It  was  nevertheless 
bis  duty,  when  he  observed  that  the  horse 
was  likely  to  carry  the  plaintiff  in  front  of 
the  car,  and  therefore  into  a  perilous  posi- 
tion, immediately  to  take  snch  precautions 
as  he  could  to  avoid  a  collision.  The  evi- 
dence Justified  a  finding  that  he  failed  to 
do  so. 

The  Judgment  is  therefore  affirmed. 

Affirmed. 

HOLLOWAY  and  SANNER,  3J.,  concur. 


STATE  ▼.   TUDOR. 
(Supreme  Court  of  Montana.     April  1,  1913.) 

1.  Gamino    «   79*)  — Crimiijal  Offenses  — 
Statbtes — Construction. 

Rev.  Codes,  §  8416,  punishing  any  person 
who  carries  on,  opens,  or  conducts  or  causes 
to  be  conducted,  or  operates  or  rnna,  as  prin- 
cipal or  agent,  any  Kame  of  chance  for  mon- 
ey, makes  it  a  crime  for  any  person  to  open, 
carry  on,  or  conduct  any  games  of  chance,  in- 
cluding those  who  act  as  agents  or  employes 
as  distinguished  from  mere  players. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  i§  206-217;    Dec.  Dig.  $  79.*] 

2.  iNDICTltKNT   AND    INFOBKATION    (|   120*)— 
INFOBMATION — SUFFICIENOT — SUBFLTJBAliE. 

An  information,  alleging  that  accused  car- 
ried on,  opened,  caused  to  be  opened,  conduct- 
ed, caused  to  be  conducted,  operated,  and  ran, 
"as  owner  and  proprietor  thereof,"  a  game  of 
chance  for  money,  charges  a  violation  of  Rev. 
Codes,  i  8416,  punishing  Mming;  the  quoted 
words  being  surplusage  and  not  rcstripting  or 
enlarging  the  meaning  of  the  information. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  f  315;  Dec.  Dig. 
f  120.*] 

3.  Indictment  and  Information   (|  196*)— 
Objections— Demtjbber— Waiver. 

The  purpose  of  Rev.  Codes,  {§  9157,  9200, 
9201,  9208,  providing  that  any  defect  in  mat- 
ter of  form  not  prejudicing  the  Bubstantial 
right  of  accused  does  not  render  an  informa- 
tion insufficient,  and  enumerating  the  objec- 
tions which  may  be  made  by  demurrer,  dis- 
tinctly specifying  the  grounds  of  objection,  is 
to  require  accused  to  raise  questions  touch- 
ing the  form  of  the  information,  not  going  to 


the  jurisdiction  of  the  court  or  the  sufficiency 
of  the  facts,  by  demurrer,  and  where  he  fails 
to  do  so  the  objections  are  waived. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §§  628-635;  Dec. 
Dig.  S  196.»] 

4.  Cbiminal  Law  (S  1163*)— Appeal— Qubs- 

TioNB  Reviewable. 

Where  counsel  for  accused,  alleging  error 
in  rulings  on  evidence  sought  to  be  elicited  on 
cross-examination,  does  not  point  out  wherein 
the  rulings  are  prejudicial,  the  court  on  appeal 
need  not  make  a  detailed  examination  of  the 
rulings  to  determine  whether  they  in  fact  are 
prejudiciaL 

[EkL  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3090-3099;  Dec.  Dig.  { 
1163.*] 

6.  Criminai.  Law    (|   1170%*)— Evidence— 

Prejudicial  Erbob. 

Errors  in  rulings  on  the  cross-examina- 
tion of  state's  witnesses,  employed  by  third 
persons  to  detect  crimes  and  furnish  evidence, 
are  not  prejudicial  where  substantially  all  the 
pertinent  facts  were  brought  before  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  3129-3136;  Dec.  Dig.  I 
1170%.*) 

6.  CmiiQNAL    Law    (|    386*)— Goupetenct— 
Detecti  vk8— Decoys. 

The  testimony  of  witnesses  employed  to 
detect  crimes  and  furnish  evidence  is  compe- 
tent though  they  acted  as  decoys,  talung  part 
in  the  criminal  transaction. 

[FJd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S|  768,  875;  Dec.  Dig.  | 
386.»] 

7.  Criminal  Law  (|  562* ) -Appeal  — Evi- 
dence—Question  FOB  JUBT. 

A  conviction  sustained  by  the  testimony 
of  two  detectives  and  contradicted  by  the  tes- 
timony of  accused  and  a  third  person  will  not 
be  disturbed;  it  being  for  the  jury  to  ascer- 
tain the  facts. 

[E3d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1253,  1263;  Dec.  Dig.  i 
562.*] 

8.  Criminal  Law   (§  804*)— Instbttctions— 
Written  Instructions — Waiveb. 

Under  Rev.  Codes,  {  9271,  requiring  the 
instructions  in  criminal  cases  to  be  in  writ- 
ing and  filed,  the  court  must  submit  all  in- 
structions in  writing,  in  the  absence  of  a  waiv- 
er of  written  instructions  by  the  parties. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  1948-1957;  Dea  Dig.  | 
804.*] 

9.  Criminal  Law  ({  1068*)— Appeal— Rec- 
ord. 

Where  the  record  on  appeal  is  silent  on 
the  question  whether  the  instructions  were  re- 
duced to  writing,  except  the  lieading  "Oral 
Instructions  of  the  Court  to  the  Jury,"  fol- 
lowed by  the  instructions,  and  contains  no  in- 
timation that  the  court  did  not  reduce  the  in- 
structions to  writing  as  required  by  statute, 
it  does  not  show  that  the  instructions  were 
oral,  and  the  assignment  of  accused's  counsel 
in  his  brief  to  the  effect  that  they  were  oral 
will  be  disregarded. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $S  2676,  2746-2751,  2757. 
2766,  2782-2802,  2899;   Dec.  Dig.  |  1088.*] 

Appeal  from  District  Court,  Oallatln  Coun- 
ty; W.  R.  C.  Stewart,  Judge. 

Overton  Tudor  was  convicted  of  gaming, 
and  he  appeals.    Affirmed. 


•For  othar 
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J.  li.  Staats,  of  Bozematt,  for  appellant 
D.  M.  Kelly,  Atty.  Gen.,  and  S.  P,  Wilson, 
Asst.  Atty.  Gen.,  for  the  State. 

BRANTLT,  C.  J.  The  defendant  was 
charged  by  information  by  the  county  attor- 
ney of  Gallatin  county  with  tile  crime  of 
gaming,  as  follows:  "That  the  said  Overton 
Tudor,  in  the  city  of  Bozeman,  in  the  county 
of  Gallatin,  state  of  Montana,  on  or  about 
the  1st  day  of  November,  A.  D.  1911,  •  *  • 
did  then  and  there  willfully  and  unlawfully 
carry  on,  open  and  cause  to  be  open,  con- 
duct and  cause  to  I>e  conducted,  operate  and 
run,  as  owner  and  proprietor  thereof,  a  cer- 
tain gambling  game,  or  game  of  chance,  com- 
monly called  studliorse  poker,  then  and  there 
played  with  cards  for  money,  chedcs  and 
representatives  of  value,"  etc  He  was  found 
guilty  and  sentenced  to  pay  a  fine  of  $500 
and  to  undergo  imprisonment  in  the  county 
Jail  for  a  term  of  seven  months  and  until 
the  fine  should  be  paid.  This  appeal  is  from 
the  judgment.  The  cause  was  submitted  up- 
on briefs,  without  oral  argument. 

[1,2]  1.  The  contention  is  made  tliat  the 
court  erred  in  overruling  defendant's  demur- 
rer to  the  information.  The  grounds  of  the 
demurrer  are  (1)  that  the  facts  alleged  do 
not  constitute  a  public  offense,  and  &)  that 
they  are  not  stated  in  ordinary  and  concise 
language  in  such  manner  as  to  enable  a  per- 
son of  ordinary  understanding  to  know  what 
Is  intended.  Section  8416,  'Bevised  Codes,  de- 
clares: "Any  person  who  carries  on,  opens  or 
causes  to  be  opened,  or  who  conducts  or 
causes  to  be  conducted,  or  operates  or  runs, 
as  principal,  agent  or  employe,  any  game  of 
•  •  •  studhorse  poker  •  •  •  or  any 
game  of  chance  played  with  cards  ♦  •  • 
for  money,  checks,  etc.,  is  punishable  by  a 
fine,"  etc.  Its  purpose  is  to  declare  it  a 
crime  for  any  person  to  open,  carry  on,  or 
conduct  any  of  the  games  enumerated,  in- 
cluding those  who  act  for  him  as  his  agents 
or  employes,  as  distinguished  from  mere  play- 
ers. The  charge  in  the  information  does  not 
pursue  accurately  the  language  employed  In 
the  statute;  nevertheless  the  allegation  that 
the  defendant  did  carry  on,  conduct,  and 
cause  to  be  conducted  the  game  mentioned,  is 
sufficient  to  charge  him  with  the  offense. 
State  V.  Wakely,  43  Mont  427,  117  Pac.  95. 
The  expression  "as  owner  and  proprietor 
thereof'  does  not  clearly  convey  the  meaning 
of  the  pleader.  By  the  use  of  it  he  evidently 
Intended  to  state  definitely  the  relation  of  the 
defendant  to  the  game  to  be  ttiat  of  principal 
or  chief  actor,  but  Its  presence  does  not  affect 
the  sufficiency  of  the  charge.  It  may  be  re- 
jected as  surplusage,  because  it  does  not  re- 
strict or  enlarge  the  scope  or  meaning  of  the 
Information. 

[3]  Section  9200,  Revised  Codes,  enumerates 
the  objections  which  may  be  made  by  demur- 
rer to  the  indictment  or  information.  Among 
them  is  the  one  sought  to  l>e  availed  of  oy 
the  second  ground  laid  In  the  demurrer  here. 


If  it  be  conceded  that  the  expression  in  ques- 
tion renders  the  pleading  uncertain  or  indef- 
inite, the  defendant  is  not  In  position  to 
take  advantage  of  it  because  he  does  not 
specify  the  particular  ground  of  his  objec- 
tion. Section  9201  provides  that  the  demur- 
rer "must  distinctly  specify  the  grounds  of 
objection  to  the  indictment  or  information, 
or  it  must  be  disregarded."  Section  9208 
provides:  "When  the  objections  mentioned  in 
section  9200  appear  on  the  face  of  the  indict- 
ment or  information,  they  can  only  be  taken 
by  demurrer,  except  that  the  objection  to 
the  jurisdiction  of  the  court  over  the  subject 
of  the  indictment  or  information,  or  that  the 
facts  stated  do  not  constitute  a  public  offense, 
may  l>e  taken  at  the  trial,  under  the  plea  of 
not  guilty,  or  after  the  trial,  in  arrest  of 
Judgment."  Section  9157  declares:  "No  in- 
dictment or  information  is  Insufficient  nor 
can  the  trial,  judgment  or  other  proceedings 
thereon  be  affected  by  reason  of  any  defect 
or  imperfection  in  matter  of  form  which 
does  not  tend  to  the  prejudice  of  a  substan- 
tial rigbt  of  the  defendant  upon  its  merits." 
The  purpose  of  these  provisions  is  to  require 
the  defendant  to  raise  all  questions  touching 
the  form  of  the  charge  made  against  lilm,  not 
going  to  the  Jurisdiction  of  the  court  or  the 
sufficiency  of  the  facts,  by  demurrer,  and  If 
he  falls  to  do  so,  he  must  be  conclusively  pre- 
sumed to  have  waived  them.  Peoide  t.  Mat- 
uszewski,  138  Cal.  535,  71  Paa  701. 

[4]  2.  Assignments  of  error  from  2  to  16, 
inclusive,  relate  to  rulings  of  the  court  upon 
the  competency  and  materiality  of  evidence 
sought  to  be  elicited  from  the  state's  wit- 
nesses Zimmerman  and  Kelly,  upon  a  cross- 
examination.  Since  counsel  for  defendant 
though  alleging  error  in  all  of  these  rulings, 
does  not  undertake  to  point  out  wherein  they 
were  prejudicial,  we  do  not  think  it  is  in- 
cumbent upon  us  to  make  a  critical  detailed 
examination  of  them,  to  determine  whether 
they  in-  fact  wrought  prejudice.  Such  exam- 
ination as  we  have  l)een  able  to  make,  how- 
ever, without  the  assistance  of  either  oral  or 
printed  argument,  leads  us  to  the  conclusion 
that  the  substantial  rights  of  the  defendant 
were  not  prejudiced. 

[6]  As  In  the  case  of  State  v.  Wakely,  su- 
pra, the  two  witnesses  upon  whose  testimony 
the  state  relied  for  conviction  were  detec- 
tives. They  were  employed  by  some  person 
or  pefsons  residing  in  Gallatin  county  to 
detect  violations  of  the  statute  prohibit- 
ing gaming  and  other  offenses,  and  to  fur- 
nish evidence  to  convict  the  guilty  parties. 
They  testified  that  they  were  invited  to 
take  part  in  a  game  of  stud  poker  which 
was  being  carried  on  by  the  defendant 
In  the  dty  of  Bozeman;  the  players  pur- 
chasing checks  from  lilm  and  settling  their 
balances  with  him  at  the  close  of  the  game. 
On  cross-examination  they  were  questioned 
as  to  who  employed  them;  what  compensa- 
tion they  received ;  who  paid  it ;  the  sources 
from  which  they  obtained  expense  money,  In- 
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eluding  the  amounts  they  used  In  the  game ; 
what  reports  they  made  to  any  local  officer 
or  citizen;  and  other  similar  matters.  Upon 
objection  by  the  county  attorney  most  of 
these  inquiries  were  excluded ;  but  in  so  far 
as  it  was  material  as  reflecting  upon  the 
character  of  the  witnesses  or  their  credibil- 
ity— ^It  was  not  material  for  any  other  pur- 
IMJse— sufficient  of  the  information  sought 
found  its  way  into  the  possession  of  the  jury 
dm-ing  the  course  of  the  cross-examination, 
to  enable  them  to  form  a  clear  Judgment  as 
to  whether  the  witnesses  were  entitled  to 
credit  We  tliink  the  court  committed  tech- 
nical error  in  some  of  the  rulings,  but  we 
think  substantially  all  the  pertinent  facts 
were  brought  out.  Therefore  it  does  not  ap- 
pear that  the  defendant  suffered  prejudice. 

[6,  7]  3.  Contention  is  made  that  the  court 
erred  in  refusing  to  direct  the  Jury  to  ac- 
quit the  defendant  because  the  testimony  of 
Zimmerman  and  Kelly  was  unworthy  of 
credit.  It  Is  argued  that  while  they  were 
acting  under  the  guise  of  detectives  they 
were  committing  unlawful  acts,  and  hence 
that  their  testimony  was  so  far  Impeached 
that  the  court  should  have  disregarded  it  as 
of  no  evidentiary  value.  This  point  is  dis- 
posed of  by  the  discussion  In  State  v.  Wake- 
ly,  supra.  The  evidence  was  competent  even 
though  the  witnesses  did  act  as  decoys,  tak- 
ing part  in  the  transaction  which  itself  was 
criminal;  and  the  cases  are  numerous  in 
which  convictions  on  this  character  of  evi- 
dence have  been  sustained.  In  re  Wellcome, 
23  Mont  450,  59  Pac.  445,  and  cases  cited. 
Though  the  defendant  and  one  witness  who 
was  present  when  the  game  is  said  to  have 
been  played  denied  that  there  was  any  game 
opened  or  played,  it  was  for  the  Jury  to  as- 
certain the  truth  from  the  evidence  such  as 
It  was. 

4.  The  motion  in  arrest  of  Judgment  was 
properly  denied.  The  contentions  of  counsel 
in  this  connection  are  the  same  as  those 
urged  against  the  action  of  the  co;irt  in  over- 
ruling the  demurrer.  They  liave  already 
been  disposed  of. 

[I]  5.  It  is  argued  that  the  court  com- 
mitted gross  error  in  delivering  its  instruc- 
tions to  the  Jury  orally  instead  of  in  writ- 
ing. In  considering  this  subject  in  State  ▼. 
Fisher,  23  Mont  540,  59  Pac.  919,  this  court 
held  that  section  2070,  Penal  Code  of  1895, 
made  it  obligatory  upon  the  trial  court  in 
a  criminal  case  to  deliver  its  instructions  in 


writing,  and  the  defendant  In  tliat  case  was 
awarded  a  new  trial  because  of  the  failure 
of  the  court  to  observe  the  requirement  of 
the  statute.  This  section,  as  amended  by 
the  act  approved  March  4,  1907  (Laws  10th 
Sess.  c.  S2),  appears  in  the  Revised  Codes 
as  section  9271.  The  provision  of  the  old 
section  toucliing  the  mode  of  Instructing  the 
Jury  was  not  changed,  however,  by.  the 
amendment.  The  old  section  also  prohibited 
comment  by  the  court  upon  the  instructions 
unless  by  the  consent  of  the  parties.  The 
amended  section  contains  no  provision  on 
this  subject.  It  was  further  held,  in  effect, 
in  State  v.  Fisher,  that  mere  silence  of  the 
parties  was  not  sufficient  to  Justify  the  court 
in  disregarding  the  injunction  of  the  stat- 
ute, and  that  nothing  short  of  a  formal  con- 
sent was  sufficient.  Whether  tills  require- 
ment Is  to  be  deemed  affected  by  the  omis- 
sion from  the  later  section  of  the  provision 
last  mentioned,  we  need  not  inquire.  It  is 
sufficient  to  say  that  the  necessity  to  observe 
the  mandate  of  the  statute  as  construed  in 
State  V.  Fisher,  to  submit  all  instructions 
In  writing  is,  we  think,  in  the  absence  of  a 
waiver  of  the  parties,  still  imperative. 

[9]  The  record  in  this  case,  however,  la  not 
sufflcleot  to  disclose  what  occurred  in  the 
district  court  Whether  the  court  delivered 
the  instructions  orally  or  in  writing  does  not 
appear.  True,  the  instructions  found  in  the 
record  appear  under  the  title,  "Oral  Instruc- 
tions of  the  Court  to  the  Jury."  Otherwise 
the  record  is  silent  There  is  no  exception 
or  other  intimation  that  the  court  violated 
the  statute.  The  only  definite  information 
conveyed  is  by  the  assignment  of  counsel 
in  his  brief.  Under  these  circumstances, 
there  being  no  complaint  that  there  is  error 
in  any  of  the  instructions  as  delivered,  we 
are  not  disposed  to  reverse  the  Judgment  If 
counsel  in  any  case  desire  this  court  to  re- 
view the  action  of  the  trial  court  with  refer- 
ence to  any  matter  occurring  during  a  trial, 
it  is  incumbent  upon  them  to  cause  to  ap- 
pear definitely  in  the  record  the  facts  and 
circumstances  characterizing  the  action.  Wte 
cannot  act  upon  bare  inferences  or  statements 
of  counsel  for  which  we  can  find  no  sul)- 
stantial  support  in  the  disclosures  made  by 
the  authenticated  record. 

The  Judgment  is  affirmed. 

Affirmed. 

HOLLOWAT  and  SANNER,  JJ.,  concur. 
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MOORH  T.  BUTTE  BLECTBIO  RT.  CO. 
et  al. 

(Supreme  Court  of  Montana.    April  6,  1913.) 

1.  New  Trial  (S  123*)— Notice  of  Motion— 
"Minutes  of  the  Court." 

A  notice  of  intention  to  more  for  a  new 
trial,  reciting  that  it  wonld  be  based  upon  a 
bill  of  exceptions  and  upon  the  "pleadings,  pa- 
pers, minutes,  files,  and  records  of  said  cause," 
was  sufficient  to  support  a  motion  on  the  min- 
utes of  the  court,  since,  while  it  did  not  follow 
the  statutory  language,  the  word  "minutes" 
was  obviously  used  in  connection  with  the 
phrase  "of  said  cause" ;  and  "minutes  of  the 
court,"  as  used  in  the  statute,  means  the  min- 
utes of  the  court  in  that  particular  cause,  and 
contemplates  that  the  trial  court  may  take  in- 
to consideration  all  the  pleadings,  records, 
minute  entries,  etc. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  §§  276-281 ;   Dec.  Dig.  |  12.3.* 

For  other  definitions,  see  Words  and  Phrases, 
YoL  5,  p.  4528.] 

2.  New  Thiai.  (J  131*)— Motion  on  Bnx  of 
E^xcEPTIONs  OB  Minutes. 

Under  Rev.  Codes,  {  6795,  providing  that 
when  an  application  for  a  new  trial  is  made 
for  any  other  cause  than  those  previously  speci- 
fied it  may  be  made  at  the  option  of  the  moving 
party,  either  upon  the  minutes  of  the  court  or 
upon  a  bill  of  exceptions,  a  party  is  not  re- 
quired to  make  his  motion  upon  all  of  such 
grounds  either  upon  the  minutes  or  bill  of  ex- 
ceptions, but  may  move  upon  one  ground  upon 
the  minutes  and  another  ground  on  the  bill  of 
exceptions. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §S  263-269;    Dec  Dig.  g  131.»] 

3.  Appeal    and    Ebboe    (|    933*)— Review- 
Presumptions. 

Where  the  notice  of  intention  to  move  for 
a  new  trial  recited  that  it  would  be  based  upon 
a  bill  of  exceptions  and  upon  the  pleadings,  pa- 
pers, minutes,  files,  and  records,  and  on  affida- 
vits, and  the  record  failed  to  show  whether  the 
motion  on  the  grounds  of  the  insufficiency  of 
the  evidence,  and  that  the  verdict  was  against 
the  law,  was  made  on  a  bill  of  exceptions  or  on 
the  minutes,  it  would  be  presumed  that  the  or- 
der granting  a  new  trial  was  on  the  minutes, 
since  the  action  of  the  court  is  presumed  to  be 
regular,  and  the  burden  of  showing  error  is  on 
the  appellant. 

[Bd.  Note.— For  other  rases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3425,  3426,  3772-3776 ; 
Dec.  big.  i  933.*] 

Appeal  from  District  Court,  Silver  Bow 
CMmty ;   Jeremiah  J.  Ljiich,  Judge. 

Action  by  Patrick  J.  Moore  against  the 
Bntte  Electric  Railway  Company  and  an- 
other. From  an  order  granting  a  new  trial 
after  verdict  and  Judgment  for  defendants, 
they  appeal.    Affirmed. 

George  F.  Shelton.  Peter  Breen,  Fred  J.  Fur- 
man,  and  A.  J.  Verheyen,  all  of  Butte,  for 
appellants.  McCafCery  &  Tyler  and  B.  K. 
Wheeler,  all  of  Butte,  for  respondent. 


BANNER,  J.  In  this  action  the  verdict 
of  the  Jury  and  Judgment  thereon  were  for 
the  defendants.  Thereafter  the  plaintiff 
filed  his  notice  of  intention  to  move  for  new 


trial,  and  later  his  motion  was  beard  and 
granted.  This  appeal  is  from  the  order  of 
the  district  court  granting  said  motion. 

The  notice  of  intention  to  move  for  a  aew 
trial  specifies  seven  grounds,  to  wit,  irregu- 
laritlea  in  the  proceedings  by  which  plaintiff 
was  prevented  from  having  a  fair  and  impar- 
tial trial,  misconduct  of  the  Jury,  accident 
and  surprise,  newly  discovered  evidence,  in- 
suCadency  of  the  evidence  to  Justify  the  ver- 
dict, that  the  verdict  is  against  the  law,  and 
errors  of  law.  The  notice  recites:  "This 
motion  for  a  new  trial  will  be  based  upon  a 
bill  of  exceptions  to  be  hereinafter  prepared 
and  served  upon  .you,  and  upon  the  pleadings, 
papers,  minutes,  flies,  and  records  of  said 
cause,  and  upon  afiSdavits  to  be  hereinafter 
served."  The  transcript  on  appeal,  as  filed 
in  this  court,  does  not' pretend  to  be  a  com- 
plete record  of  the  proceedings  below,  and 
it  does  not  contain  anything  to  put  the  trial 
court  in  error  in  granting  the  motion  for  new 
trial,  if  the  motion  was,  or  could  have  been, 
presented  "upon  the  minutes  of  the  court" 

[1]  As  we  understand  the  appellants'  con- 
tention, it  is  that  the  motion  for  new  trial 
could  not  have  been  presented  upon  the  min- 
utes of  the  court  for  two  reasons:  (1)  The 
notice  of  intention  does  not  state  that  the 
motion  will  be  made  upon  the  minutes  of 
the  court;  that  the  word  "niinutes"  In  the 
notice  does  not  mean  "minutes  of  said 
cause."  and  that  "minutes  of  said  cause"  is 
not  "minutes  of  the  court;"  and  (2)  that  as 
to  the  ground,  wrors  of  law,  the  plaintiff 
having  elected  to  cover  this  in  a  bill  of  ex- 
ceptions, "he  could  not  under  any  circum- 
stanoes  move  for  a  new  trial  upon  the  min- 
utes of  the  court"  This  is  entirely  too 
technical.  The  word  "minutes"  is  used  in 
the  notice  in  obvious  connection  with  the 
phrase  "of  said  cause,"  and  means  "minutes 
of  said  cause."  The  term  "minutes  of  the 
court,"  as  used  in  the  statute,  means,  of 
course,  the  minutes  of  the  court  in  the  par- 
ticular cause,  and  contemplates  that,  "upon 
a  motion  for  a  new  trial  made  upon  the  min- 
utes of  the  court,  the  trial  court  may  take 
into  consideration  all  the  pleadings,  records, 
minute  entries,  and  the  evidence  offered  at 
the  trial,  and,  from  the  entire  case  thus  pre- 
sented, determine  the  motion."  (State  ex  reL 
Cohn  V.  District  Court,  38  Mont  125,  99  Pac. 
141);  the  phrase,  "pleadings,  papers,  min- 
utes, files  and  records  of  said  cause,"  as  used 
in  the  notice,  can  mean  nothing  else  than 
the  minutes  of  the  court,  as  above  defined. 
So  that,  although  the  notice  of  intention  be- 
fore us  Illustrates  an  unhappy  tendency  to 
depart  from  the  statutory  language,  which, 
in  matters  of  this  kind,  is  much  to  be  pre- 
ferred, yet  it  gave  the  same  information 
that  the  statute  intends  should  be  given,  and 
it  was,  as  to  all  purposes  now  considered, 
substantially  equivalent. 


•For  other  cases  see  same  topic  and  section  NUMBER  la  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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[t]  "Hie  second  criticism  Is  founded  upon 
(be  following  language  of  the  statute:  "For 
any  other  cause  It  may  be  made,  at  the  op- 
tion of  the  moving  party,  either  upon  the 
minutes  of  the  court  or  upon  a  bill  of  ex- 
ceptions." Section  6795,  Rer.  Codes.  This  Is 
supposed  by  appellants  to  mean,  not  only 
that  If  a  party  move  for  a  new  trial  for  ei> 
rors  of  law  he  must  do  so  upon  either  the 
minutes  of  the  court  or  a  bill  of  exceptions, 
and  not  upon  both,  but  also  that  If  he  have 
two  grounds,  such  as  errors  of  law  and  In- 
sufficiency of  the  evidence,  he  may  not  choose 
one  method  for  the  first  and  the  other  for 
the  second.  That  construction  Is  erroneous, 
as  this  court  has  Indicated  on  several  oc- 
casions. Gamer  v.  Glenn,  8  Mont  371,  20 
Pac.  654 ;  Sanden  v.  Northern  Pac.  Ry.  Co., 
39  Mont.  209,  102  Pac.  145;  Curamlngs  v. 
Reins  Copper  Co.,  40  Mont  699,  107  Pac.  904. 

[3]  The  record  here  discloses  that  on  his 
motion  for  new  trial  the  plaintiff  presented 
affidavits  In  support  of  his  claims  of  mis- 
conduct of  the  jury  and  newly  discovered 
evidence,  and  that  as  to  Irregularities  and 
certain  errors  of  law  he  presented  a  bill  of 
exceptions;  but  as  to  the  ground  of  insuffi- 
ciency of  the  evidence,  and  that  the  verdict 
Is  against  the  law — grounds  of  motion  re> 
viewable  upon  the  minutes  of  the  court — 
we  are  not  advised  what  the  course  of  pro- 
ceeding wa&  The  situation  is  thus  precisely 
similar  to  that  In  Sanden  v.  Northern  Pacif- 
ic Ry.  Co.,  supra,  in  which  this  court  said: 
"The  district  court  has  general  Jurisdiction 
to  grant  new  trials,  and  the  action  of  that 
court  1b  presumed  to  be  regular.  *  •  • 
Under  the  law  relating  to  motioift  for  new 
trials  in  force  at  the  date  of  the  proceedings, 
mch  motion  could  be  made  and  granted  on 
the  minutes  of  the  court  *  *  *  As  the 
notice  of  intention  to  move  for  a  new  trial 
recited  that  the  motion  would  be  made  on  the 
minutes  of  the  court,  and  there  is  nothing  to 
indicate  that  the  order  was  not  based  upon 
the  minutes,  we  cannot  say  that  the  court 
acted  entirely  upon  the  bill  of  exceptions.  It 
may  be  that  the  bill  was  not  considered  by 
the  district  court,  but  that  the  order  was 
based  entirely  on  what  was  disclosed  by  the 
mlnutea  •  •  •  The  burden  is  on  the  ap- 
pellant to  show  that  the  district  court  was 
not  warranted  in  granting  the  motion  for  a 
new  trial,  either  on  the  bill  of  exceptions 
or  the  minutes  of  the  court    •    •    •  •• 

No  useful  purpose  would  be  served  by  de- 
termining whether  any  of  the  particular 
matters  set  forth  in  the  transcript  was  suffl- 
<A&it  to  justify  the  action  of  the  trial  court; 
for,  the  appellant  having  failed  to  show  that 
it  was  unwarranted,  the  order  granting  plain- 
tiff's motion  for  new  trial  must  be  affirmed. 

Affirmed. 

<HRANTLT,  a  J,  and  HOLLOWAT.  J., 
concur. 


SAI/r  IiAKB  CITT  T.  DORAN. 

(Supreme  Court  of  Utah.    March  31,  1913. 
Rehearing  Denied  April  21,  1913.) 

1.  Gamino    (JS   08*)  — Oaubuno  Devices  — 
Statutes— CoNsraucTioN . 

Comp.  Laws  1907,  i  4261,  as  amended  by 
Laws  1911,  c.  134.  provides  that  every  persoa 
who  deals,  or  carries  on,  opens,  or  causes  to  be 
opened,  or  who  conducts  any  game  of  faro, 
monte,  roulette,  lansquenet,  rouge  et  noir,  ron- 
do, "or  any  fame  played  with  cards,  dice,  or 
any  other  device,"  for  money,  checks,  credit,  or 
other  representative  of  value,  shall  be  deemed 

§uilty  of  a  felony.  Heli,  that  the  maxim  "ejus- 
em  generis"  was  not  applicable  to  such  sec- 
tion, and  that  the  phrase  "or  any  other  game 
played  with  cards,  dice,  or  any  other  device" 
was  not  limited  by  the  preceding  games  speci- 
fied, and  hence  the  statute  prohibited  the  op- 
eration  of  slot  machines  as  a  means  of  selling 
goods,  whereby  trade  was  stimulated  by  the 
hope  that  the  customer,  by  producing  certain 
card  combinations  on  the  machine,  would  in- 
crease the  quantity  of  merchandise  that  he 
could  purchase  for  money  depoaited.t 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  H  140-162,  164,  165;    Dec.  Dig.  I 

ca»j 

2.  Gamino  (|  68*)— Slot  Machines— "Qam- 

BUNQ." 

The  use  of  a  slot  machine  by  a  merchant 
to  stimulate  trade  pursuant  to  a  scheme  by 
which  the  purchaser  was  given  the  value  of  his 
money  deposited  in  the  machine  in  any  event, 
but  in  doing  so  had  a  chance  of  obtaining  from 
twice  to  a  handredfold  the  value  in  goods  of 
what  he  could  buy  for  the  money  deposited,  in 
case  the  machine  showed  certain  card  combi- 
nations,  constituted  "gambling." 

[Bd.  Note. — For  other  cases,  see  Gaming, 
Cent  Dig.  il  140-162,  164,  165;    Dee.  Dig.  f 

6a« 

For  other  definitions,  see  Words  and  Phraaes> 
VOL  4,  pp.  3023^3028:   voL  8,  p.  7668.] 

8.  GAJHNa  (I  68*)— Gaublino  Devices— Scr> 

PBESSION— ^ATUTEB. 

A  slot  machine  used  by  a  merchant  to 
stimulate  trade,  under  a  scheme  by  which  the 
customer,  by  depositing  money  in  the  machine, 
is  bound  in  any  event  to  get  the  value  in  mer- 
chandise of  the  money  deposited,  and  may  in 
addition,  by  producing  certain  card  combina- 
tions, obtain  very  much  more,  is  within  Comp. 
Laws  1907,  I  206,  subd.  40,  providing  that  the 
anthoritieB  of  cities  of  a  certain  class  shall 
have  power  to  suppress  and  prohibit  gambling, 
lotteries,  and  all  frainlnlent  devices  and  prac- 
tices, and  all  kinds  of  gaming  played  at  dice^ 
cards,  or  other  games  of  chance. 

[Ed.  Note.— For  other  cases,  see  Gamingi 
Cent  Dig.  Si  140-162,  164,  1&;  Dec.  Dig.  J 
6a*] 

4.  Municipal  Cokpobationb  ({  690*)— Sop- 
FBEssiON  or  Gauino— Power  op  Cities. 

The  power  of  city  authorities  conferred  by 
Comp.  Laws  1907,  {  206,  sobd.  40,  to  suppress 
all  kmds  of  gaming,  playing  at  dice,  cards,  and 
other  games  of  chance,  is  not  limited  to  the 
suppression  qt  the  precise  games  mentioned  in 
section  4261,  as  amended  by  Laws  1911,  e. 
134. 

TEd.  Note,— For  other  eases,  see  Municipal 
Corporations,  Cent  Dig.  f|  2354,  2361-2367; 
Dec,  Dig.  {  690.*] 

5.  Oahino  (I  63*)— FOEin  or  GAiCBLina  — 

LBOAI.IZAT10N— COWSTITDTION. 

Under  Const  art  6,  (  28,  providing  that 
the  Legislature  shall  not  authorise  any  game 


*For  other  case*  see  same  topic  and  ■ectlon  NUMBER  in  Dec.  Dis.  a  Am.  Dig.  Kej-No.  Series  a  Rep'r  Indexes 
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of  chance,  lottery,  or  gift  enterprise,  nnder  any 
pretense,  or  for  any  parpose,  the  JOeeialature 
cannot,  under  any  circumstances,  legalize  any 
fonn  of  gamblioe  within  the  state. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent.  Dig.  1 120;  Dec.  Dig.  i  63.*] 

6.  MtTNICrPAI.    COBPOBATIONS     (|    594*)— DE- 
VICES—SLOT  Machines. 

An  ordinance  of  Salt  Lake  City  making  it 
unlawful  for  any  person  to  use  within  the  ci^ 
any  clock,  slot,  or  card  machines  on  which 
money  is  staked,  or  any  commodity,  merchan- 
dise, or  other  Talnable  thing  is  hazarded,  or  as 
the  reralt  of  the  operation  of  wUch  any  mer- 
chandise or  thing  of  value  is  obtained,  includes 
a  slot  machine  used  by  a  merchant  to  stimulate 
sales,  notwithstanding  the  customer  was  given 
the  value  of  his  money  deitosited  in  the  ma- 
chine in  merchandise  in  any  event 

[£jd.  Note.— For  other  cases,  see  Mupicipal 
CorporaUons,  Cent.  Dig.  If  1316-1320,  1327, 
1328;    Dec.  IMg.  |  594.*] 

7.  Municipal  Cobporations   (|  504*)— Slot 
Machiwbs— CiTT  Ordinances. 

Sack  ordinance  did  not  prohibit  the  use  of 
•lot  machines  for  an  innocent  and  harmless 
purpose,  not  amounting  to  gambling,  and  was 
therefore  not  invalid  on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ||  1316-1320,  1327, 
1328;   Dec.  Dig.  §  5M.«] 

Appeal  from  District  Court,  Salt  Lake 
County;    F.  C.  Loofbourow,  Judge. 

B.  F.  Doran  was  convicted  of  violating  a 
gambling  ordinance  of  Salt  Lake  City,  and 
he  appeals.    Affirmed. 

Powers  &  Marloneauz,  of  Salt  Lake  City, 
for  appellant.  H.  J.  Dininny  and  Aaron  My- 
ers, both  of  Salt  Lake  City,  for  respondent 

FRICK,  J.  Appellant  was  convicted  In  the 
city  court  of  Salt  Lake  City,  and,  upon  ap- 
peal to  the  district  court  of  Salt  Lake  coun- 
ty, was  again  convicted  for  the  violation  of 
a  certain  ordinance  of  said  city.  The  ap- 
peal to  this  court  is  based  upon  the  claim 
that,  for  the  reasons  hereinafter  stated,  the 
ordinance  in  question  is  invalid.  The  por- 
tions of  the  ordinance  that  are  deemed  ma- 
terial are  as  follows: 

"Section  1.  All  gambling  and  gaming  of  ev- 
ery kind  and  description,  by  playing  at  cards, 
dice,  faro,  roulette,  keno,  poker,  slot  ma- 
chines, devices  known  as  trade  machines,  or 
any  like  machines  or  devices  by  whatever 
name  known,  or  any  other  contrivance  or  de- 
vice by  or  vtiich  money,  merchandise  or  oth- 
er thing  of  value  may  be  staked,  bet  or  has- 
arded,  won  or  lost,  upon  chance,  or  at  any 
other  game  or  scheme  of  chance  wtiatever, 
•  •  •  for  money  or  other  property  or 
thtaig  of  value  within  Salt  Lake  City,  is  here- 
by declared  to  be  nnlawfoL 

•  ••••• 

"Sec.  6.  It  shall  be  unlawful  for  any  per- 
B<m  to  keep  or  maintain  any  slot  machine,  or 
trade  maddne,  or  any  like  machine  or  de- 
vice, for  the  purpose  of  suffering  or  per- 
mitting otiber  persons  to  play  at  or  with  the 
same  for  money  or  anything  of  value. 

"Sec.  7.- It  sluUl  be  unlawful  for  any  per- 


son, either  as  owner,  lessee,  agent,  employC^ 
mortgagee,  or  otherwise,  to  operate,  ke^, 
maintain,  rent,  use,  or  conduct,  within  the 
City  of  Salt  Lake,  any  clock,  tape,  slot, 
trades  or  card  machines,  or  any  other  ma- 
chine, contrivance  or  device  upon  which  mon- 
ey Is  staked  or  hazarded  upon  chance,  or  in- 
to which  money  is  paid,  deposited  or  played, 
upon  chance,  or  upon  the  result  of  the  action 
of  which,  money  or  any  commodity  or  mer- 
chandise, or  any  other  article  or  thing  of 
value  is  staked,  hazarded,  won  or  lost  upon 
chance. 

"Sec.  8.  It  shall  be  unlawful  for  any  per- 
son, either  as  owner,  lessee,  agent  employ^, 
mortgagee  or  otherwise,  to  operate,  keep, 
maintain,  rent  use  or  conduct  within  the  city 
of  Salt  Lake,  any  machine,  contrivance,  ap- 
pliance or  mechanical  device  upon  the  result 
of  the  action  of  whlA  money  or  any  com- 
modity, merchandise  or  other  valuable  thins; 
is  staked  or  hazarded,  and  which  Is  operat- 
ed or  played  by  placing  or  depositing  there- 
in any  coins,  substitutes  for  coins,  checks, 
slugs,  balls  or  other  article  or  device,  or  In 
any  other  manner,  and  by  means  of  the  ac- 
tion whereof,  or  as  a  result  of  the  operation 
of  which,  any  merchandise,  money,  repre- 
sentative or  article  of  value,  check  or  token 
redeemable  In,  or  exchangeable  for  money, 
or  any  other  thing  of  value  is  won  or  lost 
or  taken  from  or  obtained  from  such  ma- 
chine, when  the  result  of  the  action  or  op- 
eration of  such  machine,  contrivance,  appli- 
ance or  mechanical  device  is  dependent  upon 
hazard  or  chance." 

The  ordinance  became  effective  March  1. 
1912,  and  for  each  violation  thereof  imposes 
a  fine  not  exceeding  $50  or  imprisonment  not 
exceeding  30  days  in  the  city  jail,  or  both 
such  fine  and  imprisonment 

The  complaint  filed  against  appellant  was 
based  on  sections  7  and  8  of  said  ordinance, 
which  sections  we  have  given  in  full.  The 
material  part  of  the  complaint  is  as  follows: 
That  on  the  16th  day  of  March,  1912,  appel- 
lant, In  a  certain  room  in  Salt  Lake  City, 
did  "unlawfully  keep,  maintain,  use,  and  con- 
duct five  certain  machines,  known  as  trade 
or  card  machines,  being  then  and  there  con- 
trivances and  devices  Into  which  money  was 
and  is  paid,  deposited,  and  played  upon 
chance,  and,  upon  the  result  of  the  action  of 
said  machines,  cigars  and  merchandise,  .then 
and  Uiere  of  value,  was  staked,  hazarded, 
and  won  or  lost  upon  chance,  which  said 
trades  machines  then  and  there  were  gam- 
bling and  ganting  devices,  contrary  to  the 
provisions  of  an  ordinance  of  said  city  to 
proliiblt  gambling  and  gaming  enacted  by  the 
honorable  board  of  commissioners  of  said  dty 
and  in  force  on  and  after  March  1,  A.  D. 
1912." 

The  case  was  submitted  to  the  district 
court  upon  an  agreed  statement  of  facts 
which  are  substantially  as  follows :  That,  at 
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the  time  the  complaint  was  filed,  appellant 
was  the  owner  ot  a  certain  bar  and  cigar 
stand  In  Salt  Lake  City ;  that  he  was  at  that 
time  engaged  in  the  retail  liquor  and  cigar 
business,  and  In  connection  therewith  "kept, 
maintained,  used,  and  operated  fire  ma- 
chines, known  as  trade  or  card  machines," 
in  the  interior  of  which  there  was  a  contriv- 
ance consisting  of  five  wheels  or  cylinders 
about  one  inch  wide,  all  of  which  revolved 
upon  Independent  axes ;  that  upon  each  one 
of  said  wheels  or  cylinders  are  fastened  11 
small  playing  cards,  making  55  in  all,  being 
three  cards  in  excess  of  a  common  deck  of 
playing  cards;  that  said  wheels  and  cards 
are  in  a  small  box  or  cabinet  of  which  only 
a  certain  space  is  open  through  which  a 
certain  number  of  the  cards  are  visible  when 
the  wheels  stop  revolving ;  that,  in  case  a 
nickel  is  dropped  into  a  certain  slot  of  said 
cabinet,  all  of  the  wheels  or  cylinders,  with 
the  cards  thereon,  are,  by  a  concealed  mech- 
anism or  device,  set  in  motion,  and  each 
wheel  revolves  upon  its  own  axis,  so  that, 
when  all  of  the  wheels  stop.  Just  five  of  the 
cards  appear  in  a  longitudinal  row  and  are 
visible  through  the  space  aforesaid,  and  the 
five  cards  so  visible  represent  or  constitute 
what  is  called  a  "hand";  that  any  person 
who  desires  may  drop  a  nickel  in  the  slot 
and  set  the  wheels  in  motion,  and  the  person 
dropping  the  nickel  in  the  slot  for  each  nick- 
el deposited  therein  is  entitled  to  receive 
one  five-cent  cigar  of  any  kind  kept  on  sale 
by  appellant  In  his  business;  that  if  in  re- 
volving said  wheels  the  cards  are  so  arrang- 
ed upon  them  that  by  chance  they  are  stop- 
pel  so  as  to  exhibit  in  a  single  row  the  fol- 
lowing cards,  ace,  king,  queen.  Jack,  and  ten 
spot  of  one  suit,  it  is  called  a  royal  flush, 
and  entitled  the  person  depositing  the  nickel 
to  100  cigars  In  addition  to  the  flve-cent  ci- 
gar, as  before  stated;  that  a  straight  flusn 
is  composed  of  five  cards,  all  of  one  suit, 
when  they  appear  in  the  following  order, 
namely,  two,  three,  four,  five,  and  six,  or  any 
other  five  numbers  in  their  natural  order  or 
sequence,  and  this  entitled  the  deiwsitor  of 
the  nickel  to  25  cigars;  that,  when  four  of 
a  kind  appear  (for  example,  four  aces,  four 
kings,  four  queens,  etc.),  the  depositor  is  en- 
titled to  15  additional  cigars;  that  If  three 
of  one  kind  and  two  of  another  kind  hap- 
pen to  be  in  a  row,  the  depositor  is  entitled 
to  10  additional  cigars;  that.  If  a  "flush" 
(that  is,  five  cards  all  of  one  suit)  appear, 
the  depositor  is  entitled  to  5  additional  ci- 
gars; that,  If  five  cards  of  any  kind  or  suit 
appear  In  regular  rotation  or  sequence,  the 
depositor  is  entitled  to  4  additional  cigars; 
that,  if  three  cards  of  one  kind  (that  is,  all 
tens  or  Jacks,  etc.)  appear,  the  player  Is  enti- 
tled to  3  additional  cigars;  that  if  two 
pairs  appear  the  player  is  entitled  to  2  ad- 
ditional cigars,  and  if  only  one  pair  appears 
then  he  is  entitled  to  one  additional  cigar. 
If  none  of  the  foregoing  combinations  ap- 
I>ear,  the  depositor,  as  we  have  said,  obtains 


at  all  events  ona  five-cent  cigar.  The  order 
in  which  the  cards  appear  is  a  mere  matter 
of  chance,  depending  upon  the  revolutions  of 
the  several  wheels  or  cylinders. 

We  have  a  statute  (Comp.  Laws  1907), 
known  as  subdivision  40  of  section  206, 
which,  so  far  as  material  here,  provides  that 
the  authorities  of  cities  of  the  class  of  Salt 
Lake  City  shall  have  the  power  to  "suppress 
and  prohibit  gambling  houses  and  gambling, 
lotteries,  and  all  fraudulent  devices  and  prac- 
tices, and  all  kinds  of  gaming,  playing  at 
dice,  cards,  and  other  games  of  chance."  The 
ordinance  in  question  is  based  upon  the  pow- 
er conferred  In  the  foregoing  section.  There 
is  a  further  statute  (Comp.  Laws  1907,  |  4261, 
as  amended  in  1911  [l.«ws  1911,  p.  265]). 
which,  among  other  things,  provides:  "Every 
person  who  deals,  or  carries  on,  opens  or 
causes  to  be  opened,  or  who  conducts,  either 
as  owner  or  employ^,  whether  for  hire  or 
not,  any  game  of  fiiro,  monte,  roulette,  lans- 
quenet, rouge  et  nolr,  rondo,  or  any  game 
played  with  cards,  dice,  or  any  other  device, 
for  money,  checks,  credit,  or  any  other  rep- 
resentative of  value  shall  be  deemed  guilty 
of  a  felony.  *  *  •  ••  (itaUcs  ours.)  The 
remaining  portion  of  the  section  Is  of  no  Im- 
portance here.  The  validity  thereof  was 
under  consideration  by  this  court  In  the  re- 
cent case  of  Bruce  v.  Sharp,  127  Pac.  343, 
where  we  held  the  portion  we  have  quoted 
above  valid,  regardless  of  whether  the  re- 
maining portion  was  subject  to  the  objection 
urged  against  it  in  said  case  or  not. 

Api>ellant,  however,  insists  that  the  ordi- 
nance in  question  is  void.  In  so  far,  at  least, 
as  It  undertakes  to  prevent  him  from  nslng, 
or  permitting  the  use  of,  the  slot  machines 
in  question  when  used  for  the  purposes  and 
In  the  manner  we  have  hereinbefore  set 
forth.  This  contention  is  based  niion  the 
theory  that,  under  the  general  terms  of  sec- 
tion 4261,  supra,  the  use  of  the  slot  machines 
in  the  manner  and  for  the  purposes  stated 
is  not  prohibited  by  said  section.  As  a  corol- 
lary of  the  foregoing  claim.  It  is  insisted  that 
the  city  authorities  had  no  power  to  pro- 
hibit or  punish  any  act  as  gambling  which 
does  not  come  within  the  terms  of  said  sec- 
tion, and  which  Is  not  prohibited  thereby. 
Is  this  contention  tenable? 

[1]  The  claim  that  the  slot  machines  in 
question  do  not  come  within  the  provisions 
of  section  4201  seems  to  us  cannot  be  sus- 
tained. The  only  basis  for  such  a  claim  is 
that  the  phrase  "or  any  other  game  played 
with  cards,  dice,  or  any  other  de\-lce,"  fol- 
lowing the  statement  of  the  statute,  wherein 
the  names  of  si)eclllc  games  are  mentioned, 
must  be  construed  in  accordance  with  the 
doctrine  of  ejusdem  generis,  and  that  in  ap- 
plying that  doctrine  or  maxim  the  slot  ma- 
chines in  question  do  not  come  within  any  of 
the  games  mentioned  in  said  section.  If 
it  be  conceded  that  slot  machiues  do  not  come 
within  any  of  the  games  specifically  men- 
tioned In  said  section,  yet,  in  our  judgment. 
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they  clearly  come  within  the  term  nsed  In 
the  phrase  which  we  have  Italicized.  In  onr 
opinion  the  doctrine  or  maxim  of  ejusdem  gen- 
eris does  not  have,  and  was  not  Intended  to 
have,  any  application  to  section  4261.  In 
oar  judgment  the  Leglslatnre,  In  adding  the 
phrase  In  Italics,  clearly  intended  to  cover 
and  Include  any  and  all  other  games  played 
with  cards,  in  whatever  form  the  cards 
should  be  used,  and  also  all  other  devices 
where  the  use  thereof  amounted  to  gambling 
as  that  term  is  popularly  understood.  We 
had  occasion  to  discuss  somewhat  at  length 
the  application  of  the  doctrine  or  maxim  of 
ejusdem  generis  in  the  case  of  Plaster  Mfg. 
Go.  V.  Juab  County,  33  Utah,  124,  128,  93 
I'ac.  57,  58.  We  there  pointed  out  that  the 
doctrine  is  but  a  rule  of  construction  to  aid 
courts  In  ascertaining  the  meaning  and  to 
prevent  their  transcending  the  intention  of 
the  L«glsJature  when  using  general  terms 
following  particular  ones  in  the  enactment  of 
laws.  It  Is  there  held,  in  effect,  that,  when 
the  meaning  or  intention  of  the  lawmaker 
Is  clear,  the  doctrine  cannot  be  applied  for 
the  purpose  of  narrowing  or  limltlDg  the 
meaning  of  a  word  or  phrase  so  as  to  defeat 
the  legislative  intent  We  cannot,  nor  is  it 
now  necessary,  to  add  anything  to  what  la 
said  upon  the  subject  in  the  case  referred  to. 
It  must  suffice  to  say  that  it  is  as  clear  in 
this  case  as  it  was  in  that  that  the  doctrine 
has  no  application.  Woodworth  v.  State, 
26  Ohio  St  196;  Foster  v.  Blount,  18  Ala. 
US7 ;  State  v.  Solomon,  33  Ind.  400 ;  Tlsdell 
T.  Comb,  7  A.  &  E.  (Eng.  Com.  Law)  238; 
Blade,  InterpretaUon  of  Laws  (2d  Ed.)  218, 
219.  Upon  the  point  now  under  considera- 
tion, the  case  of  City  of  Seattle  v.  MacDon- 
aid,  47  Wash.  298,  91  Pae  952,  17  L.  R.  A. 
(N.  S.)  49,  is  not  distinguishable  from  the 
case  at  bar.  See,  also,  Territory  v.  Jones, 
14  N.  M.  579,  09  Pac.  338,  20  L.  R.  A.  (N.  S.) 
239,  20  Ann.  Cas.  128. 

[2]  It  is  further  contended,  as  we  under- 
stand counsel  for  appellant,  that  the  use  of 
the  slot  machines,  when  used  in  the  manner 
detailed  herein,  does  not  constitute  "gam- 
bling," as  that  term  Is  defined  In  section 
4261,  supra,  and  further  tliat  the  city  au- 
thorities were  not  given  the  iMwer  by  the 
Legislature  to  suppress  or  prohibit  gambling, 
except  as  defined  in  said  section.  It  is  not 
necessary  to  pause  now  for  the  purpose  of 
again  defining  the  term  "gambling."  The 
books  are  full  of  such  definitions.  In  our 
judgment  the  use  of  the  slot  machines  in  the 
manner  hereinbefore  described  constitutes 
gambling,  pure  and  simple,  within  most  any 
of  the  definitions.  It  is  true  that  the  person 
who  deposits  the  nickel  in  the  slot  receives 
an  ordinary  five-cent  cigar  for  every  nickel 
so  deposited,  and  therefore  he  risks  nothing. 
If  nothing  were  considered,  therefore,  save 
one  transaction,  the  depositing  of  one  nickel 
and  receiving  therefor  one  five-cent  cigar,  the 
transaction  would  seem  quite  Innocent  But 
If  there  were  nothing  more  than  this,  appel- 


lant, in  all  probability,  would  not  continue 
the  use  of  the  slot  machines  for  the  simple 
reason  that  his  customers  would  not  resort 
to  their  use  for  the  purpose  of  obtaining  a 
cigar,  but  would  purchase  the  cigar  in  the 
usual  way  by  passing  the  nickel  bver  the 
counter.  The  customer  resorts  to  the  use 
of  the  machine  because,  in  depositing  the 
nickel  therein,  he  has  various  chances  of 
winning  from  twice  to  a  hundredfold  the 
number  of  cigars  for  the  nickel  deposited  by 
him.  He  therefore  wages  or  stakes,  if  you 
please,  the  nickel  in  the  hope  of  gaining 
much  more  than  the  value  thereof  In  case  the 
chances  are  in  his  favor.  In  view,  however, 
that  he  may  obtain  a  hundredfold  in  return 
for  the  nickel,  it  would  seem  that  the  chances 
for  winning  that  amount  must  be  limited  in- 
deed. The  chance  to  do  so,  however,  exists, 
and  the  player  deposits  nickel  after  nickel 
in  the  hope  of  winning.  Upon  the  other 
hand,  the  owner  of  the  machines  hopes  that 
chance  will  favor  him  by  not  permitting  the 
customer  to  receive  more  than  one  cigar.  In 
the  hope  that  he  may  gain  by  chance,  the 
customer  will  keep  on  depositing  nickels,  and 
in  doing  so  swell  the  sales  and  profits  of  the 
owner  of  the  machines  far  beyond  what  his 
sales  and  profits  would  l>e  U  cigars  were 
sold  in  the  ordinary  way,  and  the  chance  or 
gambling  element  were  eliminated.  In  il- 
lustrating this  feature,  it  is  well  said  by  the 
Supreme  Court  of  Maine  (Lang  v.  Merwin, 
99  Me.  at  page  489,  69  Atl.  at  page  1022,  105 
Am.  St  Rep.  293)  that:  "The  element  of 
chance  Is  the  soul  of  the  transaction.  The 
operator  hopes  by  chance  to  get  something 
for  nothing.  The  dealer  hopes  chance  will 
save  him  from  giving  something  for  nothing. 
Bach  is  pecuniarily  interested  adverse  to  the 
other  in  a  result  to  be  determined  solely  by 
chance.  To  use  the  language  of  the  street 
'it  la  a  gamble'  which  will  win,  and  we  Iiave 
no  doubt  the  transaction  is  'gambling'  in 
the  statutory  sense  of  the  word."  To  the 
same  effect  are  the  recent  cases  of  City  of 
Seattle  v.  MacDonald,  supra;  Loiseau  v. 
State,  114  Ala.  34,  22  South.  138,  62  Am.  St 
Rep.  84;  Territory  v.  Jones,  14  N.  M.  679, 
99  Pac.  338,  20  L.  R,  A.  (N.  S.)  230,  20  Ann. 
Cas.  128 ;  Lytle  v.  State  (Tex.  Cr.  App.)  100 
S.  W.  1160;  Meyer  v.  State,  112  Ga.  20,  87 
S.  E.  96,  51  L.  R.  A.  496,  81  Am.  St  Rep.  17 ; 
In  re  CulUnan,  114  App.  Dlv.  654,  99  N.  Y. 
Supp.  1097.  Upon  the  question  that  playing 
slot  machines  constitutes  gambling,  neither 
of  the  foregoing  cases  Is  distlngulahable  from 
the  case  at  bar. 

[S]  But  assuming,  for  the  sake  of  argu- 
ment that  slot  machines  are  not  included 
within  the  terms  of  section  4201,  yet  they,  in 
our  opinion,  come  clearly  within  the  terms 
of  subdivision  40,  |  206,  supra,  wherein  the 
power  to  suppress  and  prohibit  gambling  is 
conferred  upon  city  authorities.  In  making 
this  statement  we  are  not  unmindful  of  the 
general  rule  that  dty  authorities  may  ex- 
ercise such  powers  only  as  are  expressly  coo- 
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ferred  by  tbe  Leglslatare,  or  such  as  are 
necessarily  or  clearly  Implied,  and  tbose 
which  are  necessary  to  carry  Into  effect  any 
power  which  Is  expressly  conferred,  or  neces- 
sarily Implied.  We  think  the  power  to  sup- 
press slot  machines  is  clearly  and  Intention- 
ally conferred  by  what  is  said  In  subdivision 
40  of  section  200,  supra. 

[4]  Nor  do  we  tliink  that  the  power  to  sup- 
press gambling  by  city  authorities  is  lim- 
ited to  the  precise  games  mentioned  in  sec- 
tion 4261.  In  our  opinion  the  dty  authorities 
are  given  the  express  power  to  suppress  all 
ganvbling  and  gambling  devices  regardless  of 
whether  they  are  enumerated  in  or  in  ex- 
press terms  covered  by  said  section  or  not. 
There  is  absolutely  nothing  contained  in  the 
Constitution  of  this  state  which  prevents  the 
Legislature  from  conferring  power  upon  the 
cities  of  this  state  to  suppress  all  forms  of 
gambling.  The  power  to  do  so  is  clearly  giv- 
en in  the  statute  to  which  we  have  referred. 
Under  the  power  thus  given,  we  think  the 
cities  of  the  state  to  which  the  statute  ap- 
plies not  only  have  the  power  to  punish  all 
gambling  wUch  is  punishable  by  the  state 
law  (McQuillln,  Mun.  Ord.  |  600),  but  they 
may  also  suppress  gambling,  gambling  de- 
vices, and  games  that  are  not  enumerated  in 
the  state  law.  That  is,  under  such  a  power, 
as  It  Is  expressed  by  the  Supreme  Court  of 
California  In  Ex.  parte  Hong  Shen,  98  CaL 
681,  33  Pac.  709,  "there  may  be  different 
regulations  without  conflict,"  covering  the 
same  subject-matter,  one  for  the  cities  and 
another  for  the  state  at  large.  Or  as  is 
said  in  28  Cyc  701:  "Additional  regulation 
by  the  ordinance  does  not  render  It  void." 
To  the  same  effect  are  Rossberg  v.  State,  111 
Md.  394,  74  Atl.  681,  134  Am.  St  Rep.  626; 
City  of  Chicago  v.  Ice  Cream  Co.,  262  111. 
311,  06  N.  E.  872,  Ann.  Ca&  1912D,  675. 

[i]  This  doctrine  applies  with  full  force  In 
this  state  to  all  gambling  and  gambling  de- 
vices for  the  reason  that  the  liegislatnre  can- 
not, under  any  drcnmstances,  legalize  any 
form  of  gambling  whatever  under  the  provi- 
sions of  article  6,  {  28,  of  the  Constitution 
of  this  state.  In  view  of  this,  and  that  It 
is  a  well-known  fact  that  numerous  games 
and  gambling  devices  are  often  resorted  to 
for  gambling  purposes  within  the  corporate 
limits  of  municipalities,  and  especially  with- 
in the  limits  of  the  larger  and  more  populous 
ones,  for  the  reason  that  the  opportunities 
for  patronage  are  mudi  greater  therein  than 
In  sparsely  settled  districts  of  the  state,  it 


is  easy  to  perceive  why  cities  are  and  should 
be  given  a  free  hand  in  suppressing  the  vice 
of  gambling  in  whatever  form  it  may  present 
Itself.  In  the  enactment  of  subdivision  40, 
i  206,  the  purpose  of  giving  cities  plenary 
power  to  suppress  gambling  in  all  Its  forms 
Is  clearly  manifested.  We  are  of  the  opin- 
ion, therefore,  that,  although  it  were  conced- 
ed that  the  use  of  slot  machines  in  the  man- 
ner  in  which  those  in  question  are  used 
were  not  prohibited  by  section  4261,  yet 
that,  under  the  power  conferred  by  subdivi- 
sion 40  of  section  206,  the  city  authorities  of 
Salt  Lake  City  had  the  power  to  adopt  the 
ordinance  in  question. 

[6]  Nor  can  It  be  doubted  tliat  the  provi- 
sions of  said  ordinance  clearly  include  ap- 
pellant's slot  machines. 

[7]  Finally,  it  is  contended  that  the  ordi- 
nance in  question  Is  void  becanse  it  prohibits 
the  ase  of  slot  machines,  althoagh  the  use 
made  thereof  may  not  be  for  the  purpose  ot 
gambling,  and  therefore  a  use  that  is  inno- 
cent and  harmless  Is  prohibited.  It  is  con- 
tended, and  properly  so,  that  neither  the 
Legislature  nor  the  city  authorities  can  pass 
a  law  or  ordinance  punishing  the  mere  use 
of  a  machine  when  used  for  innocent  pur- 
poses. We  are  of  the  opinion  that  the  ordi- 
nance is  not  (^)en  to  such  a  construction. 
The  ordinance  prohibits  and  punishes  the  use 
of  slot  machines  only  when  they  are  used 
for  the  irarpose  for  which  they  are  evi- 
dently intended,  to  obtain  something  for 
nothing  by  chance  In  the  manner  herein  stat- 
ed. Such  a  use,  as  we  have  seen,  clearly  con- 
stitutes gambling,  and  no  other  use.  If  any 
can  be  made  of  the  machine,  is  prohibited  or 
denounced  by  the  ordinance.  No  disinterest- 
ed person  can  read  the  different  sections  ot 
the  ordinance  which  we  have  quoted  herein 
without  arriving  at  the  conclusion  that  the 
ordinance  prohibits  the  maintenance  or  use 
of  the  machines  only  when  used  and  Intended 
for  gambling  purposes;  tbat  Is,  when  used 
for  tbe  purpose  of  gaining  something  by 
chance. 

In  view  of  wliat  has  been  said,  we  need 
not  determine  the  question  argued  at  the 
hearing,  whether  the  use  of  the  machines,  as 
stated,  also  constitutes  a  lottery,  and  that 
they  are  therefore  prohibited  for  that  reason. 

The  Judgment  is  afflrme<l.  Respondent  to 
recover  costs  for  printing  its  brief. 

Mccarty,  C.  J^  and  STRAUP,  J.,  con- 
cor. 
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HAMMOND  et  tH  ▼.  HIIiIiMAN  et  aL 

(Supreme  Court  of  Washington.     April  30, 
1913.) 

1.  Al>PEAL  AND  EBBOB  (H  867*)— APPEAL  FHOM 

Ordxr  Gbantino  New  Tbial— Matties  Re- 
viewable. 

On  an  appeal  by  plaintiffs  from  an  order 
granting  a  new  trial  upon  their  refusal  to  con- 
sent to  a  reduction  of  the  verdict,  where  no 
cross-appeal  was  or  could  be  talien  by  defend- 
ants, no  final  judgment  having  been  entered, 
defendants'  various  claims  of  nonliubility  could 
not  be  considered ;  the  only  question  being 
whether  the  trial  judge  abused  liis  discretion 
In  granting  the  new  triaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  347S-3486;    Dec.  Dig.   i 

se7.»] 

2.  Appeal   and    Kbbob    (|   »79*)— Review- 
Matters  OP  DIBCHETION. 

In  an  attorney's  action  for  services,  wbere 
their  witnesses  testified  that  the  services  were 
worth  $.'iO,0(X),  while  defendants'  witnesses  tes- 
tified that  they  were  worth  1^,000  or  less,  the 
trial  court's  action  in  granting  a  new  trial, 
nnless  plaintiffs  would  consent  to  a  reduction 
of  the  verdict  from  $10,000  to  *8,000,  would  not 
be  disturbed,  since  there  was  as  much  evidence 
to  sustain  the  amount  fixed  by  the  trial  court  as 
that  fixed  by  the  jury,  and  hence  no  abuse  of 
discretion  waa  ^own. 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3871-3873,  3877;  Dec. 
Dig.  I  97».»] 

Department  1.  Ai^eal  from  Superior 
C!oart,  King  County ;  H.  A.  P.  Myers,  Judge; 

Action  by  J.  M.  Hammond  and  another, 
copartnera  as*  Hammond  &  Hammond, 
against  G.  D.  HiUman  and  another.  From 
an  order  granting  a  new  trial  after  a  ver- 
dict In  their  favor,  plaintifEs  appeal.  Af- 
flrmed. 

John  W.  Roberts,  of  Seattle,  for  appel- 
lants. James  R.  Chambers,  of  Seattle,  for 
respondents. 

CROW,  C.  J.  This  action  was  commenced 
by  J.  M.  Hammond  and  F.  E.  Hammond, 
copartners  as  Hammond  &  Hammond,  against 
C.  D.  HUIman  and  the  American  Invest- 
ment &  Improvement  Company,  a  corpora- 
tion, to  recover  $30,000  for  attorney's  fees. 
A  verdict  for  $10,000  was  returned  In  their 
favor  against  the  American  Investment  & 
Improvement  Company.  The  defendant  cor- 
poration thereupon  moved  for  Judgment  not- 
withstanding the  verdict,  and  also  for  a  new 
trial  upon  all  statutory  grounds.  The  trial 
Judge  denied  the  motion  for  judgment,  but 
announced  that,  unless  plalntifFs  would  ac- 
cept a  judgment  for  $8,000,  a  new  trial  would 
be  granted.  Plaintiffs  declined  to  accept  the 
reduction,  whereupon  an  order  was  entered 
granting  a  new  trial,  from  which  they  have 
appenled. 

[1]  Appellants  contend  that  the  trial  court 
erred  In  requiring  them  to  accept  a  reduc- 
tion, or,  In  lien  thereof,  to  submit  to  a  new 
trial.  A  bill  of  particulars  shows  that  ap- 
pellants'   services,   for  which   they   demand 


Judgment,  were  rendered  In  six  different  ac- 
tions In  the  superior  court  of  King  county, 
a  number  of  which  were  appealed  to  this 
conrt.  Respondent  denied  the  alleged  value 
of  their  services,  pleaded  the  statute  of  lim- 
itations to  several  items,  contended  that,  as 
one  of  the  appellants  was  not  admitted  to 
the  bar  of  this  state  until  after  a  consider- 
able portion  of  the  alleged  services  were 
rendered,  he  cannot  recover,  and  further  con- 
tended that,  as  a  receiver  for  the  corpora- 
tion was  appointed,  services  thereafter  ren- 
dered by  appellants  were  unauthorized.  Re- 
sjwndcnt  concedes  that  no  cross-appeal 
could  be  taken  by  It  in  the  absence  of  any 
final  Judgment ;  yet  it  now  urges  these  de- 
fenses and  insists  that  we  pass  upon  them. 
They  are  not  before  us  and  will  not  be  con- 
sidered. The  only  question  we  can  consider 
is  whether  the  trial  Judge  abused  his  discre- 
tion in  granting  the  new  trial  after  appel- 
lants refused  to  accept  any  reduction. 

[2]  The  record,  which  Is  voluminous,  shows 
that  a  number  of  attorneys,  called  as  expert 
witnesses  by  appellants,  in  answer  to  a  40- 
page  hypothetical  question,  testified  that  the 
services  were  reasonably  worth  $30,000  or 
more;  that  other  attorneys,  called  as  expert 
witnesses  by  respondent,  after  making  an  ex- 
amination of  the  flies  in  the  various  actions 
in  which  appellants  claimed  to  have  per- 
formed the  services,  and  after  familiarizing 
themselves  with  the  work  thus  shown  to 
have  been  done,  testified  to  a  value  of  $2,000 
or  less.  Appellants  insist  that  their  hy- 
pothetical question  Included  all  material 
facts  established  by  the  evidence;  that  the 
testimony  of  their  experts,  predicated  there- 
on, is  undisputed ;  that  the  testimony  of  re- 
spondents' experts  did  not  take  into  consid- 
eration all  services  performed;  that  there 
Is  no  substantial  dispute  of  the  evidence  of 
appellants'  witnesses;  and  that  there  was 
no  evidence  upon  which  the  trial  court  could 
fix  $8,000  as  reasonable  compensation,  and 
that  the  trial  court  erred  in  reducing  the 
verdict.  There  was  as  much  evidence  to  sus- 
tain the  trial  court  in  holding  $8,000  to  be  a 
reasonable  compensation  as  there  was  to  sus- 
tain the  Jury  in  awarding  $10,000,  as  no  wit- 
ness named  either  figure  as  compensation  for 
all  services  claimed  to  liave  been  rendered. 
Yet  appellants  ask  us  to  sustain  the  Jury  to 
reverse  the  order  of  the  trial  Judge  and  to 
direct  a  Judgment  upon  the  verdict.  Appel- 
lants dte  Thorp  v.  Ramsey,  51  Wash.  530, 
99  Pac.  584,  quoting  therefrom  the  following 
expression  of  this  court:  "It  is  lastly  con- 
tended that  the  verdict  Is  not  sustained  by 
the  testimony.  Where  a  question  of  attor- 
ney's fees  Is  submitted  to  the  trial  court  for 
decision,  this  court  may  review  its  action, 
but,  where  the  question  is  submitted  to  a 
Jury,  their  verdict  stands  on  the  same  foot- 
ing as  a  verdict  in  any  other  case  and  will 
not  be  disturbed  by  this  court  if  sustained 


'For  otber  cues  nee  sMi>«  topic  tui  sscUon  NUMBER  la  Dec.  Dig.  *  Am.  Dig.  Key-No.  Serlas  A  Rep'r  Indma 

a3ip.-4i 


Digitized  by 


v^oogle 


642 


131  PACIFIC  BEPORTEB 


(Wasli. 


by  competent  testimony.  There  Is  such  tes- 
timony in  this  record." 

Having  made  the  above  quotation,  appel- 
lants in  their  brief  then  say:  "We  pin  our 
faith  to  that  decision.  It  is  the  rock  upon 
which  we  build  our  contention." 

In  the  Thorp  Case  the  verdict  in  plaintiff's 
favor  was  approved  by  the  trial  Judge,  judg- 
ment was  entered  thereon,  and  the  evidence 
was  suSicient  to  sustain  the  verdict  On  the 
record  thus  presented,  the  Judgment  could 
not  be  reversed,  as  this  court  cannot  ex- 
ercise that  discretion,  which  the  statute  re- 
poses in  a  trial  Judge.  In  this  action  the 
trial  Judge  exercised  his  discretion  by  grant- 
ing a  new  trial,  and  the  Thorp  Case  is  not 
in  point  This  case  falls  within  the  rule 
announced  in  Hughes  v.  Dexter  Horton  & 
Co.,  26  Wash.  110,  66  Pac.  109,  which  was 
an  action  to  recover  attorney  fees,  in  which  a 
new  trial  was  granted  under  circumstances 
similar  to  those  here  presented. 

In  Snider  v.  Washington  Water  Power  Co., 
66  Wash.  598,  607,  120  Pac.  88,  92  speaking 
of  this  discretion  of  the  trial  Judge,  this 
court  said:  "Being  himself  a  factor  in  the 
trial,  he  is  better  able  to  observe,  and  in  a 
measure  to  feel,  the  effect  of  these  things 
upon  the  minds  of  the  Jury  than  an  appel- 
late court  can  be.  It  is  upon  this  wholesome 
principle  that  this  court  lias  said  that  the 
trial  court  has  an  inherent  power  to  grant  a 
new  trial  to  the  end  that  Justice  may  be  at- 
tained. Sylvester  v.  Olson,  63  Wash.  283, 
115  Pac.  175.  We  have  held  by  an  unbroken 
line  of  decisions  that  a  motion  for  a  new 
trial  is  necessarily  addressed  to  the  sound 
discretion  of  the  trial  court,  and,  when  the 
motion  has  been  granted  for  insufflcloiicy  of 
evidence,  the  order  will  not  be  disturbed  un- 
less the  evidence  Is  undisputed  or  the  dis- 
cretion has  been  clearly  and,  as  said  in  one 
case,  grossly  abused." 

Upon  the  entire  record,  we  conclude  that 
no  (luestion  of  law  decided  by  the  trial  Judge 
in  granting  the  now  trial  is  now  before  us 
for  review,  and  tliat  no  abu.'fe  of  discretion 
upon  his  part  has  been  shown. 

The  Judgment  is  affirmed. 

MOUNT,  GOSE,  and  PARKER,  JJ.,  con- 
cur. 


WARD  et  al.  v.  PANTAGES  et  al. 

(Supreme  Court  of  Washington.    April  28, 
191.3.) 

CoNTRArrs  (S  280*)— Hbatino  and  Plumb- 
iNtJ  Syhtems— 1  NSTALTiATiON— Defects. 
Where  ploiatiflCs  installed  iieating  and 
pliiml)ing  systems  in  defendant's  house  in  strict 
<*onf(>rmity  with  the  plans  and  specifications, 
but  tiie  work  was  unfit  because  of  defects  in 
the  plans  and  specifications,  sucb  Insufficiency 
was  no  defense  to  plaintiffs'  action  for  ttie 
price. 

[Rd.   Note.— For   other  cases,  c,oe  Contrflrt<i 
Cent.  Dig.  M  1249-1280:   Dec.  Dil  S  Mof»l 


Department  L  Appeal  from  Superior 
Court  King  County;  Ralph  Kauffman, 
Judge. 

Action  by  John  J.  Ward  and  another,  do- 
ing business  as  Ward  &  Scherer,  against  Al- 
exander Pautages  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Aftirmed. 

John  E.  Ryan  and  Grover  E.  Desmond, 
both  of  Seattle,  for  appellants.  John  W. 
Roberts,  of  Seattle,  for  respondents. 

CROW,  G.  J.  Two  actions  to  foreclose 
iiens  upon  real  estate  in  the  city  of  Seat- 
tie  were  commenced  by  John  J.  Ward  and 
John  A.  Scherer,  copartners  as  Ward  & 
Scherer,  against  Alexander  Pautages,  Lois 
Pantages,  his  wife,  E.  Horton,  and  others. 
In  the  first  action  plaintiffs  claimed  a  bal- 
ance due  upon  a  plumbing  contract  and  in 
the  second  a  balance  due  upon  a  beating 
contract  The  actions  were  consolidated  and 
tried  together.  In  1909  the  defendants  Pan- 
tages and  wife  built  a  residence  in  the  city 
uf  Seattle.  The  plans  and  specifications  were 
prepared  by  their  architects,  under  whose 
superintendence  the  building  was  erected. 
I'laiutiffs,  as  subcontractors,  agreed  to  in- 
stall tile  plumbing  in  accordance  with  the 
|)Ians  and  specifications,  which  called  for  the 
installation  of  toilets  of  a  certain  type. 
Plaintiffs  also  contracted  to  install  the  heat- 
ing plant  Defendants  contend  that  the  toi- 
lets were  improperly  installed;  that  they 
could  not  be  used ;  and  that  it  was  necessa- 
ry to  replace  them  with  toilets  of  a  dUTerent 
type.  They  also  contend  that  the  heating 
I>lant  was  defective;  that  the  adopted  sys- 
tem, which  was  suggested  and  guaranteed 
by  plaintiffs,  was  improi)er  and  insufflcieut; 
and  that  extensive  changes  had  to  be  made 
l)efore  it  would  do  satisfactory  work.  Coun- 
terclaims for  damages  were  pleaded  by  de- 
fendants in  each  action.  The  trial  court 
made  findings  upon  which  a  final  Judgment 
of  foreclosure  was  entered  in  plaintiffs'  fa- 
vor for  ?326.0S,  with  interest  and  attorney's 
fees,  upon  the  plumbing  contract  and  for 
$1,391.02,  with  interest  and  attorney's  fees, 
ui>on  the  heating  contract,  including  some 
extras.  The  defendants  Pantages  and  wife 
liave  appealed. 

After  a  careful  examination  of  the  plead- 
ings and  evidence,  we  conclude  that  issues  of 
fact  only  are  involved.  The  substance  of  ai>- 
peliiints'  contention  is  that  the  respondeuts 
did  not  perform  the  work  of  plumbing  la  a 
workmanlike  and  skillful  manner,  and  tliat 
as  to  the  beating  plant  the  system  suggest- 
ed and  warranted  by  them  was  defective  and 
insufficient  Respondents  contend  as  to  the 
plumbing  that  the  architects  specified  the 
toilets  to  be  Installed;  that  those  specified 
were  not  practical  for  dwelling  bouses ;  tliat 
respondents  installed  them  as  specified :  that 
appellants  and  their  architects  insisted  tii>- 
on    the  particular    type   adopted;    that    re- 
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Bpondents  followed  their  Instructions;  that 
the  toilets  afterwards  proved  to  be  funda- 
mentally wrong;  and  that  appellants  did 
not  attempt  to  repair  them,  but  removed 
them  and  substituted  others.  As  to  the  heat- 
ing plant,  respondents  contend  that  they  no- 
tified appellants  and  their  architects  that 
the  plans  adopted  were  not  practicable;  that 
certain  air  chambers,  constructed  under  the 
architect's  direction,  were  of  InsufQclent  size ; 
that  respondents  In  all  respects  followed  the 
architects'  directions ;  and  that  the  fault,  If 
any,  was  not  respondents',  but  that  of  the 
architects.  The  trial  court.  In  substance, 
found  that  respondents,  as  subcontractors, 
entered  Into  a  verbal  agreement  for  the  In- 
stallation of  the  plumbing;  that  in  pursu- 
ance thereof  they  performed  the  work,  fur- 
nished material,  and  Installed  the  system; 
that  work  was  completed  on  December  4, 
1909,  In  accordance  with  the  specifications 
prepared  by  appellants'  architects,  who  were 
In  charge  of  the  work;  and  that,  if  the 
plumbing  system  failed,  the  fault  was  not  re- 
spondents', but  was  due  either  to  defective 
plans  and  specifications  or  to  improper  and 
erroneous  Instructions  given  to  respondents 
by  the  architects.  The  court  further  found 
that  prior  to  May  10,  1909,  respondents  en- 
tered into  a  contract  with  appellants  and 
their  architects  for  the  installation  of  the 
heating  plant  In  accordance  with  the  plans 
and  specifications,  which  have  at  all  times 
been,  and  are  now,  in  appellants'  posses- 
sion; that  respondents  followed  all  instruc- 
tions of  the  architects  who  were  In  charge  of 
the  work;  that  respondents  advanced  their 
time  and  money  in  good  faith;  that  the 
work  which  they  did  was  done  In  a  work- 
manlike manner ;  and  that  If,  as  it  was  orig- 
inally installed,  the  heating  plant  failed  to 
perform  its  functions,  such  failure  was  sole- 
ly the  fault  of  the  architects,  who  were  ap- 
pellants' agents. 

Appellants  earnestly  contend  that  the  sys- 
tems adopted,  especially  for  the  beating 
plant,  were  suggested  and  warranted  by 
respondents.  This  respondents  deny.  The 
evidence  upon  thq  Issue  thus  raised  was  re- 
solved by  the  trial  court  in  respondents'  fa- 
vor. If,  as  respondents  contend,  and  the  tri- 
al court  properly  found,  the  plans  were 
adopted  by  appellants'  architects,  all  that 
the  respondents  can  be  held  to  have  war- 
ranted was  that  they  would  install  the  sys- 
tems In  a  workmanlike  manner,  in  strict 
compliance  with  the  adopted  plans,  and  there 
is  sufficient  evidence  to  sustain  the  finding 
that  this  was  done.  We  conclude  from  the 
evidence  that  respondents  made  no  warranty 
of  the  systems  adopted,  but  that  their  only 
warranty  was  to  Install  them  in  stric;  con 
pliance  with  the  plans  and  specifications, 
which  they  did.  "Where  the  builder  per- 
forms his  work  strictly  in  conformity  with 
plans  and  specifications,  he.  is  not  liable  for 


defects  in  the  work  that  are  due  to  faulty. 
structural  requirements  contained  in  such 
plana  and  specifications,  and  may  recover  un- 
der the  contract,  unless  he  has  warranted 
that  the  plans  and  specifications  are  correct. 
•  *  • "  61  Cyc.  63.  MacKnIght,  etc.,  Co, 
▼.  Mayor,  160  N.  Y.  72,  54  N.  K  661 ;  Tide 
Water,  etc.,  Co.  v.  Hammond,  144  App.  Div. 
920,  129  N.  Y.  Supp.  355. 

In  Rosenblum  v.  New  York  Butchers' 
Dressed  Meat  Co.,  61  Misc.  Rep.  263,  113  N. 
Y.  Supp.  604,  the  plaintiff  entered  into  a 
contract  whereby  he  agreed  to  construct 
folding  lift  gates  across  a  street  and  side- 
walk according  to  certain  specifications,  and 
further  contracted  that  the  gates  should  bo 
of  first  class  workmanship  and  material  and 
should  operate  satisfactorily  when  erected. 
The  gates  were  constructed  In  strict  com- 
pliance with  the  plans  and  specifications,  but 
proved  to  be  a  failure  In  their  operation. 
In  reversing  a  Judgment  against  the  con- 
tractor, Ford,  J.,  said:  "Defendant  cont^ids 
that  the  agreement  of  the  plaintiff  that  the 
gates  'shall  operate  satisfactorily  when  erect- 
ed' is  absolute  and  covers  the  practicability 
of  the  structure.  The  plaintiff  Insists  that 
the  agreement  was  satisfied  when  be  pro- 
duced gates  that  would  operate  as  well  as 
any  such  gates  could  be  made  to  operate. 
The  former  contention  goes  to  the  design  as 
well  as  to  the  actual  construction;  the  lat- 
ter throws  the  responsibility  of  the  design 
onto  the  defendants  and  charges  the  plain- 
tiff only  with  the  obligations  of  proper  ma- 
terials, workmanship,  and  construction  ac- 
cording  to  that  design.  It  seems  to  me  that 
the  plaintiff's  contention  is  the  more  reason- 
able one,  both  In  the  light  of  the  evidence  ad- 
duced by  the  plaintiff  (the  only  evidence  we 
have  before  us  on  this  appeal)  and  on  the 
authority  of  MacKnight  Flintic  Stone  Co.  ▼. 
Mayor,  etc.,  160  N.  Y.  72,  64  N.  B.  661.  The 
Judgment  should  be  reversed." 

The  evidence  before  us  sustains  a  finding 
that  respondents  completed  their  contracts  ta 
strict  accordance  with  the  plans  and  spec- 
ifications. 

The  Judgment  is  affirmed. 

MOUNT,  GOSE,  and  PARK£:R,  JJ.,  con- 
cur. 


KASTELLI  V.  HENRY  et  at 

(Supreme  Court  of  Washington.    April  28, 
1913.) 

1.  'X'RiAL  (I  252*)— Evidence— Instructions. 

Where,  in  an  action  for  injuries  to  an  em- 
ploy«  pushed  from  tlie  footboard  of  a  dinke? 
engine  by  an  iron  rod  placed  on  the  footboard, 
the  employe  testified  that  he  did  not  know  who 
placed  the  rod  there,  and  the  foreman  stated 
that  he  saw  the  employ^  place  it  there,  a  charge 
that,  if  tte  foreman  told  the  employe  to  ride 
on  the  footboard,  the  employe  could  assume  that 
it  would  not  be  unsafe,  and,  if  it  was  made  un- 
safe  by  reason  of  any  act  of  the  foreman  placing 
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the  rod  thereon,  fbe  employi  could  recover,  wag 
erroneons  beoanse  submitdng  to  the  jury  the 
question  whether  the  footboard  wag  made  un- 
gate by  the  act  of  the  foreman,  though  there  was 
no  evideoce  on  the  issue. 

IKd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  505,  5»e-«12 ;    Dec.  Dig.  $  252.»i 

2.  Xriai.  (S  30tJ*)— EJvidence— Veedict. 

A  yerdict  must  be  based  on  the  evidence, 
and  the  jury  may  not  indulge  in  conjecture. 

[Bi.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  U  rsi,  742;    Dec  Dig.  i  300.*] 

3.  TKULL  ({  252*)— INBTBUCTIONS— EVIDKNCB. 

It  is  error  to  submit  a  Wtal  issue  to  the 
jury  when  there  is  no  evidence  pertaining  there- 
to, and  a  specific  request  has  been  made  to 
withdraw  it  from  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  605,  59tMil^;   Dec.  Dig.  ii  252.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;   Wilson  R.  Gay,  Judge. 

Action  by  Dominic  RastelU  against  L.  O. 
Henry  and  another.  From  a  Judgment  for 
plaintlfr,  defendants  appeaL  Reversed  and 
ronanded  for  new  trial. 

Peters  &  Powell  and  George  B.  de  Stelg- 
uer,  all  of  Seattle,  for  appellants.  Burton  K 
Bennett,  of  Seattle,  for  respondent 

MAIN,  3.  TUs  is  an  action  brought  for 
the  purpose  of  recovering  damages  for  per- 
sonal injuries.  The  defendants  were  con- 
tractors doing  railroad  construction  work. 
At  the  time  of  the  injury  they  were  con- 
structing at  Earllngton,  Wash.,  for  the  Chi- 
cago, Milwaukee  &  Puget  Sound  Railway 
Company,  switch  tracks  in  the  switch  yards 
located  at  that  place.  The  method  of  opera- 
tion was  briefly  this :  By  means  of  a  steam 
shovel,  earth  was  taken  from  the  pit,  placed 
in  dump  cars,  and  then,  by  means  of  what 
is  known  as  a  dinkey  engine,  transported 
some  distance  up  the  track  where  the  sides 
of  the  dump  cars  were  loosened  and  the  dirt 
fell  on  either  side- of  the  track  Just  outside 
of  the  raile  This  caused  ridges  or  mounds  of 
earth  to  exist  near  the  track.  The  track 
was  of  substantial  construction,  having  been 
built  with  the  rails  and  ties  which  were  to 
remain  upon  the  ground  for  a  switching 
track. 

About  September  14, 1911,  the  plaintiff  was 
employed  by  the  defendants  as  a  laborer,  and 
a  day  or  two  thereafter  was  placed  at  work 
in  the  pit  where  his  duties  were  to  assist  in 
moving  forward  the  steam  shovel  as  occa- 
sion might  require.  There  were  with  him 
three  other  pit  men  and  a  man  who  was 
de.<iignated  as  a  "coal  man." 

On  the  morning  of  the  21st,  the  foreman 
directed  all  the  men  that  were  working  in 
the  pit  to  get  two  pinch  bars  and  some  oth- 
er articles  and  place  them  upon  the  dinkey 
engine,  Which  was  then  standing  near  the 
steam  shovel;  the  purpose  being  to  go  about 
a  half  mile  up  the  track  and  there  place  up- 
on the  track  a  plow  car  which  had  been  de- 
livered at  that  point;  a  plow  car  being  a 
car  which  would  be  used  for  leveling  down 


the  bumps  or  mounds  of  earth  at  the  side  of 
the  track  already  referred  to.  In  response 
to  the  direction  of  the  foreman,  the  pinch 
bars  and  other  articles  were  brought  out  of 
the  pit  by  the  men  therein.  The  men  then 
got  aboard  the  engine,  four  of  them  on  the 
running  board  at  the  rear,  two  on  either  side 
of  the  center.  The  plaintiff  took  a  place  on 
the  footboard  In  front  at  the  left,  he  claims, 
at  the  express  direction  of  the  foreman. 
This  the  foreman  specifically  denies.  One  of 
the  pinch  bars  bad  by  some  one  been  placed 
upon  the  footboard  where  the  plaintiff  stood. 
The  running  board  and  footboard  were  each 
about  seven  feet  long.  Above  each  was  a 
heavy  timber,  commonly  called  the  "dead- 
wood."  The  engine  started  up  the  track  with 
the  men  in  the  places  Indicated;  the  engi- 
neer, and  the  foreman  In  the  cab.  After  go- 
ing some  distance,  crossing  the  main  line  of 
the  railroad  track  and  at  a  point  about  300 
feet  beyond,  the  pinch  bar,  which  was  an  iron 
rod,  wedge  shaped  at  one  end  and  round  at 
the  other  and  about  four  or  five  feet  long, 
which  had  been  placed  on  the  footboard, 
gradually  Jostled  outward  until  the  end 
thereof  came  In  contact  with  the  mounds  of 
earth  at  the  side  of  the  track.  This  caused  it 
to  push  the  feet  of  the  plahitlff  off  the  foot- 
board. He  fell  upon  the  track  and  the  en- 
gine passed  over  one  limb,  severing  It,  or  lac- 
erating It  In  such  a  manner  that  It  w«i8  nec- 
essary to  be  amputated  above  the  knee. 

The  plaintiff  claims  that  the  defendants 
were  negligent  in  that  the  engine  was  op- 
erated at  an  excessive  rate  of  speed;  that 
the  track  was  uneven  and  unsafe;  that  the 
leaving  of  the  mounds  at  the  side  of  the 
track  on  which  the  end  of  the  pinch  bar 
caught  was  an  unnecessary  hazard  and  a 
dangerous  risk;  and  that  the  pinch  bar  had 
been  placed  upon  the  footboard  either  by 
the  foreman  himself  or  at  his  express  direc- 
tion and  command.  The  plaintiff,  when  ask- 
ed the  direct  question  as  to  who  placed  the 
pinch  bar  upon  the  footboard,  stated  that 
he  did  not  know.  The  foreman,  when  asked 
the  same  question,  stated  that  be  saw  the 
plaintiff  place  It  there  himself.  There  is  no 
other  evidence  In  the  record  on  this  question. 

The  case  was  tried  to  the  court  and  a 
Jury,  and  a  verdict  for  the  plaintiff  returned. 
Motion  for  new  trial  being  overruled,  judg- 
ment was  entered  on  the  verdict,  from  which 
the  defendants  appeal. 

Error  Is  assigned  in  the  refusal  of  the 
court  to  give  requested  instructions  and  as 
to  instructions  given.  Two  of  these  will  be 
noticed. 

[1]  The  court  was  requested  by  the  appel- 
lants to  instruct  the  Jury  that  there  was  no 
evidence  that  the  foreman  either  placed,  or 
caused  to  be  placed  the  pinch  bar  on  the  foot- 
board in  front  of  the  engine,  and  that,  unless 
they  found  that  the  appellants  were  guilty  of 
some  other  act  of  negligence  charged  in  the 
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complaint,  they  skoald  return  a  ▼wpdlet  for 
the  appellants.  Xtils  request  was  in  tbe  tel- 
lowlng  form:  *?liere  is  no  evldenee  In  this 
case  by  v^hlch  the  defendants  can  be  held 
responsible  for  the  placing  at  a  pinch  bar  up- 
on the  front  end  of  the  engine,  and,  if  you  do 
not  find  by  a  preponderance  of  the  eridiBBce 
some  other  acts  or  omissions  constituting 
negligence  on.  the  part  of  the  defendants  in 
this  action,  then  you  nmst  find  for  tbe  de- 
fendants." 

.The  court  did  not  glre  the  instruction  re- 
quested either  in  form  or  substance,  but  did 
glTe  an  instruction  as  foUoTra:  "If  you  fur- 
ther beiieTe  from  the  eridenoe  that  the  fore- 
man told  the  plaintiff  to  ride  upon  the  front 
iwrt  of  the  oigine  and  directed  him  so  to  do. 
then  the  plaintiff  in  this  ease  would  hare  a 
right  to  assume  and  believe  that  It  would  not 
be  an  unsafe  place  to  ride,  and  tf  it  was 
made  unsafe  to  ride  by  reason  of  any  act  of 
tbe  foreman,  such  as  the  placing  thereon  of 
pinch  bars  or  frogs  by  the  foreman  or  super- 
Intotdent  in  charge,  and  that  this  became  the 
proximate  cause  of  bis  injury,  then  the  mas- 
tor  would  be  responsible  in  compensatory 
damages."  Tbe  Instruction  given  in  effect 
•ubmitted  to  the  Jury  tbe'questioa  whetber 
or  not  the  place  where  the  piainUfl  WM  rid- 
ing was  made  unsafe  by  tbe  act  of  tbe  fore- 
man ia  placing,  or  causing  to  be  placed,  tbe 
pinch  bar  where  it  was.  The  question  as  to 
who  placed  tlte  pinch  bar  on  tbe  footboard  is 
Tltal,  for  if  it  were  an  act  of  tbe  plaintiff 
himself,  or  of  any  of  his  fellow  workmen, 
and  was  tbe  proximate  cause  of  the  accident, 
there  would  be  no  liability  on  the  part  of  tbe 
appellanta.  As  above  stated,  there  was  no 
•Tidmce  as  to  bow  the  pinch  bar  came  to  be 
wlkere  tt  was,  except  that  of  .the  foreman, 
who  testified  that  tbe  plaintiff  himself  plac- 
ed It  there.  This  would  not  be  sufficient  to 
Jiistify  submitting  to  the  Jury  the  question 
as  to  whether  tbe  foreman  either  placed  or 
caaaed  it  to  be  placed  where  it  was.  The 
Jury  eould  not  find  that  tbe  act  of  placing 
tbe  pinch  bar  upon  the  footboard  was  charge- 
able to  the  foreman,  and  thereby  to  bla 
principals,  without  indulging  in  guess  and 
conjecture. 

[2]  Verdipts  must  be  based  upon  evidence 
and  not  upon  surmise. .  In  Jotdc  r.  Columbia 
&  Paget  Sound  B.  Co.,  63  Wash.  437,  102 
Pae  406,  It  is  said:  "Outside  of  the  fact 
tbat  'miliams.  testified  positively  that  he  did 
not  remove  the  stake,  the  testimony  of  the 
reapondent  did  not  make  a  prima  facie  case 
on  tbat  proposition,  and  the  Jury  could  not 
reach  the  conclusion  tbat  Williams  did  re- 
move tbe  stake,  without  resorting  to  guess- 
work and  surmise.  Of  course  it  is  well  es- 
tablished tbat  tbe  Jury  la  tbe  Judge  of  the 
credibility  and  reasonableness  of  the  testi- 
mony. But  it  is  Just  as  well  established 
tbat  verdicts  must  be  based  on  facts  proven, 
and  not  on  speculation  and  surmise." 

[S3  It  is  error  to  submit  a  vital  issue  to 


the  Jury  wbot  there  la  no  evldenea  pertain. 
ing  thereto,  and  a  spedfle  request  has  been 
milde  to  withdraw  tbe  same  from  tbe  Jury's 
consideration.  The  requested  instructions 
should  have  been  given.  In  Tergeson  v.  Rob- 
inson Mfg.  Co.,  48  Wash.  300,  03  Pac.  430. 
It  is  said:  "TUs  instruction  does  not  core 
tbe  error  above  mentioned,  as  it  submits  an 
istme  not  authorized  by  the  evidence  tending 
to  confuse  the  Jury.  Bad  the  Jury,  in  an- 
swer to  special  interrogatories,  found  (1) 
that  the  appellant  had  not  failed  to  properly 
instruct  or  warp  the  respondent,  (2)  that  It 
bad  performed  its  duty  in  furnishing  a  prop- 
er safeguard  tot  the  top  head  of  tbe  ma- 
chine, but  &)  that  the  belt  shifter  was  not- a 
proi)er  appliance  for  the  purpose  for  wbleh 
it  was  intended,  a  general  Terdlct  for  re- 
spondent, Bpon  the  evidence  before  tis, 
would  not  be- permitted  to  stand.  Yet  we  are 
unable  to  say  that  the  Jury  did  not  reach  its 
Verdict  in  this  manner." 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  fer  new  trial. 


MOTJNT,  UOBBIS,  and  EIXIS,  JJ., 
cur. 


COB- 


m  Wash.  M) 
THORESEN  ▼.  ST.  PAUL  *  TAOOMA 
LUMBER  CO. 

(Supreme  Court  of  Wadilngton.     April  18» 
1913.) 

1.  NaouaaifCK  (S  136*)— ComransniOBT  Nao- 
uoKNcr^JuBT  QuxsnoR.  ' 

In  an  action  against  the  seller  of  lumba 
for  injuries  to  a  stevedore  employed  by  a  con* 
tractor  for  tbe  job  to  help  load  tbe  lumber  into 
a  veasel,  by  the  seller's  lumber  car  rnnning  off 
the  tramroad  and  the  lumber  falling  upon  putin- 
tiS,  whetber  plaintiff  was  guilty  of  cpntribn- 
tory  negligence  held  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligencsv 
Cent  Dig,  |{  277-353;  Dec.  Dig.  |  iSo.*] 

2.  NaouoiRci  (S  72*>— iMJuaiKS— CoirnoBTr* 

TORT  NBQLIQXNCK. 

One  was  entitled  t*  act  upon  appearances 
in  stopping  a  runaway  tram  car  in  an  emergen- 
cy, and  was  not  negkgent  if  be  acted  as  a  rear 
sonably  prudent  penon  nnder  tbe  circumstanc- 
ee,  though  be  may  have  been  decuved  as  to  tbe 
danger. 

[Ed.  Note.— For  otber  cases,  see  Negligeaoa^ 
Gent  Dig.  §§  99,  100;  Dec.  Dig.  f  72,*] 

3.  NxouoxHCB  d  186*>— Jtjxt  Qcwstion. 

Negligence  is  a  question  of  law  only  when 
the  facts  authorise  but  one  inference,  and  is  for 
tbe  jury  if  different  minds  might'  honestly  reach 
a  different  CMiclasion. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {§  277-353 ;  Dec.  Dig.  i  136.*] 

4.  NaauexNox  (|  132*)— OoirTBiBUToar  Naa- 

uaaiTca-~EviDKNCS. 

In  an  action  by  an  employ^  of  a  contractor 
to  load  a  vessel  with  lumber,  against  the  seller 
of  the  lumber,  for  injuries  by  a  tram  car  load 
of  the  lumber,  which  fell  mi  him  while  trying 
to  stop  the  car,  evidence  by  plaintiff  that  he 
tried  to  stop  Hie  car  because  he  thought  that 
injury  might  result  to  persons  or  property  if  ' 
the  car  reached  the  end  of  the  track  without 


■  •tber  pasai  •««  nm«  toplo  •«4  secUw  NUMBim  Is  Oe*.  Dl«.  *  Am.  Dig.  Key-N*.  Sertoi  *  R«a'r  lB4ea« 

Digitized  by" 


v^oogle 


648 


X31  PACIFIC  REPOHTBB 


(Wasb. 


being  stopped  was  admissible  on  the  qaestion  of 
rontributory  negligence. 

[Ed.  Note. — For  otber  cases,  see  Negligence, 
Cent  Dig.  §§  257-266;  Dec.  Dig.  i  13iJ.»] 

6.  Evidence  (§  151*)— Motive. 

Whenever  motive,  belief,  or  intention  is 
material,  the  direct  testimony  of  the  person  as 
to  what  his  motive,  belief,  or  intention  was,  is 
competent. 

[Ed.  Note.— For  othjer  cases,  see  Evidence, 
Cent  Dig.  §  440;  Dec.  Dig.  f  151.*] 

a  Trial  (§|  140,  142*)— Qukstiohb  tob  Juby 

— WlTNESSEa 

The  credibility  of  witnesses  and  the  infer- 
ences to  be  drawn  therefrom  is  for  the  jury  in 
the  trial  court 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §§  334,  335,  337;  Dec.  Dig.  IS  140,  142.*] 

7.  Neoliqencb  (I  2*) — Natubeu 

Negligence  arises  only  from  an  omission  of 
duty. 

[Ed.  Note.— For  otber  cases,  see  Negligence, 
Cent  Dig.  §S  3,  4;  Dee.  Dig.  J  2.*] 

8.  Negligence  (8  52*)  —  Defectivi  Appli- 
ances—Wabning. 

It  was  the  duty  of  a  Inmber  company  to 
inform  an  employ6  of  a  contracting  stevedore, 
engaged  in  loading  lumber  for  the  stevedore 
from  a  tram  car,  of  the  fact  that  one  rail  of 
the  track  was  shorter  than  the  others  and  of 
the  want  of  bumpers  on  the  car,  or  of  the  grade 
in  the  track,  if  those  things  added  to  the  dan- 
ger of  the  work;  his  coeuiploy^s  not  being  re- 
quired to  inform  him  thereof. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {  65;  Dec.  Dig.  i  52.*] 

9.  Tbial  (§  104*)— Instructions. 

,A  refjHestpd  instruction,  that  one  injured 
froifa  lumber  fulling  from  a  tram  car  could  not 
recover  if  he  was  apprised  of  the  approach  of 
the  car  in  time  to  avoid  injury  therefrom,  and 
could  have  avoided  it  was  properly  refused, 
where  the  evidence  made  it  a  jury  question 
whether  the  injured  person  was  negligent  in 
trying  to  stop  the  car. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  5«  413,  4m.  439-441,  446-454,  456-460; 
Dec.  Dig.  §  194.*] 

10.  Negligence  (5  61*)- Pboxikate  Cause- 
Concubbest  Neolioence. 

If  plaintiff  was  injured  by  the  negligence 
of  defendant,  the  latter  is  liable  for  the  injuries 
irrespective  of  whether  the  negligence  of  others 
also  contributed  to  the  injuries. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  $g  74,  76;  Dec  Dig.  g  61.*] 

11.  Torts  S  22*)— Joiht  Tobt-Feasobs— Ija- 

BILITT. 

A  recovery  may  be  bad  against  all  joint 
tort-feasors  jointly,  or  against  a  number  less 
than  the  whole. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent 
Dig.  §S  29,  31;  Dec.  Dig.  I  22.*] 

Department  2.  Appeal  from  Superior 
Coort,  Pierce  County ;  Miles  It.  Clifford,  Judge. 

Action  by  Louie  Thoresen  against  the  St 
Paul  &  Taeoma  Lumber  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed  upon  remittitur ;  otherwise  reversed 
and  remanded. 

Clayton  Chapman  and  L.  M.  Bailey,  both 
of  Taeoma  (F.  S.  Blattner  and  Herbert  S. 
Origgs,  both  of  Taeoma,  of  counsel),  for  ap- 
pellant Bates,  Peer  &  Peterson,  of  Taeoma, 
for  respondent 


FULLERTON,  J.  In  tbls  action  tbe  re- 
spondent, Louie  Thoresen,  recovered  against 
the  appellant,  St  Paul  &  Taeoma  Lumber 
Company,  damages  In  the  sum  of  $15,000 
for  personal  injuries  received  while  at  work 
as  a  stevedore  upon  the  appellant's  docks, 
assisting  In  loading  lumber  upon  an  ocean- 
going vessel. 

The  evldenoe  tended  to  show  that  the  ap- 
pellant sold  a  cargo  of  lumber  to  the  Charles 
Wilson  Company  agreeing  to  deliver  the  same 
on  its  own  dock  within  reach  of  ship's  tackle. 
The  stevedoring  firm  of  Rothschild  &  Co. 
>  contracted  to  load  the  Inmber  onto  the  vessel, 
and  eniployed  the  respondent  with  some  45 
others  to  assist  In  the  work.  The  respondent 
began  work  on  the  morning  of  the  day  he 
was  injured.  At  that  time  be  found  quite  a 
quantity  of  Inmber  piled  upon  the  dock,  and 
he,  together  with  one  Tellefson,  was  directed 
to  pile  the  lumber  into  sling  loads  prepara- 
tory to  hoisting  it  onto  the  vessel.  Later  on 
in  the  day  the  appellant  began  to  bring  lum- 
ber onto  the  dock  from  its  millyards,  and 
the  respondent  and  his  colaborer  were  di- 
rected to  unload  the  cars  which  brought  the 
lumber  to  the  dock.  These  cars  bad  fiat  tops 
which  were  about  four  feet  wide  and  eight 
feet  long,  set  upon  two  seta  of  trucks  of  two 
wheels  each,  placed  about  fonr  feet  apart 
They  ran  on  a  track  something  similar  to 
that  of  an  ordinary  railroad.  The  track  end- 
ed on  the  dock  within  a  few  feet  of  the  side 
where  the  vessel  which  was  being  loaded 
was  anchored.  Some  120  feet  back  towards 
(he  lumber  yards  of  the  appellant  there  was 
a  rise  or  elevation  In  the  track  above  Ita 
common  level  of  some  16  inches,  giving  the 
track  a  gradual  slope  downwards  toward* 
the  dock  for  about  60  feet,  from  which  point 
to  the  end  of  the  track  H  was  again  compar- 
atively level.  Loaded  cars  were  l>rought  to 
the  top  of  the  rise  from  the  appellant's  lum- 
lier  yards  by  horses,  where  they  Were  blocked  • 
and  left  until  such  time  as  the  stevedores 
got  ready  to  unload  them.  When  it  was  de- 
sired to  unload  the  cars,  the  stevedores  push- 
ed them  by  hand  to  such  place  on  the  dock 
as  they  deemed  it  most  convenient  for  that 
purpo.se.  The  lumber  being  carried  by  the 
cars  at  the  time  of  the  accident  to  the  re- 
spondent consisted  of  timbers,  10  inches  by 
10  inches  in  size,  ranging  in  length  from  8  to 
20  feet  The  timbers  were  loaded  on  the 
cars  in  tiers,  having  a  vtidtb  of  5  pieces  and 
a  height  of  6  pieces.  The  load  was  usually 
secured  on  the  car  by  small  pieces  of  boards 
called  "binders"  laid  across  the  load  between 
the  tiers,  and  sometimes  by  stays  or  over- 
riders placed  across  the  top  of  the  load.  One 
of  the  end  rails  of  the  track  on  which  the  re- 
spondent was  working  was  about  20  Inches 
shorter  than  the  corresponding  rail  on  the 
other  side,  and  no  buffer  or  block  of  any 
kind  was  placed  to  prevent  the  cars  from 
running  off  the  end  of  the  track. 

Just  prior  to  the  happening  of  tbe  acd- 
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dent,  the  respondent  and  bis  colaborer  un- 
loaded a  car,  and  piled  the  lumber  to  tbe 
side  of  tbe  track  and  some  tbree  or  four  feet 
tberefrom.  As  tbey  finisbed  tbeir  work  and 
lifted  tbe  unloaded  car  from  tbe  track  pre- 
paratory to  bringing  in  another  loaded  car 
down  the  Incline,  the  respondent  obserred  a 
loaded  car  coming  down  tbe  Incline  from  the 
rise  In  the  track  at  a  considerable  speed. 
Fearing,  as  he  testified,  that  tbe  car  might 
run  off  the  end  of  the  track  and  destroy 
property,  or  Idll  or  Injure  some  one,  he 
gathered  a  plank  and  endeavored  to  stop  tbe 
car  by  placing  the  board  In  front  of  the  bind 
wheel.  This  he  did  twice,  tbe  car  running 
uver  the  board  each  time  without  stopping. 
He  then  prepared  to  place  tbe  block  for  the 
tliird  time,  when  tbe  front  wheel  of  tbe  car 
ran  off  tbe  etid  of  the  short  rail  and  turned 
over  sufHciently  to  cause  a  part  of  the  load 
to  fall  off.  The  falling  lumber  caught  the 
appellant  between  tbe  car  and  the  lumber 
pile  which  bad  been  placed  along  the  side 
of  tbe  track,  crushing  and  breaking  both  of 
bis  legs  and  otherwise  bruising  his  body ;  be- 
ing tbe  injuries  for  which  he  sues. 

Tbe  car  causing  the  injury  wa;  brought  to 
the  top  of  the  grade  by  one  of  the  appellant's 
teamsters,  and,  according  to  the  respondent's 
testimony,  was  let  loose  by  the  teamster  and 
allowed  to  run  down  tbe  Incline  without 
warning  and  contrary  to  the  usual  custom, 
and  was  not  observed  by  tbe  respondent  nn- 
tU  It  was  almost  upon  blm.  The  respond- 
ent's testimony  tended  to  show,  also,  that 
the  load  was  without  tbe  usual  binders,  and 
consequently  more  liable  to  fall  off  than  it 
w^ould  have  been  bad  It  been  loaded  In  tbe 
usual  way.  On  these  facts,  and  the  further 
facts  that  one  of  the  end  rails  was  shorter 
than  tbe  other  and  there  was  no  buffer  to 
prevent  the  car  from  leaving  the  rails  en- 
tirely, the  respondent  bases  bis  claim  of 
negligence  on  which  he  predicates  his  right 
to  a  recovery. 

Answering  the  complaint,  tbe  appellant 
denied  all  of  its  material  allegations,  and  set 
up  affirmatively,  la  separate  defenses,  con- 
tributory negligence,  assumption  of  risk,  and 
that  the  respondent's  injuries,  if  any  he  re- 
ceived were  caused  by  tbe  carelessness  and 
negligence  of  his  fellow  servanta  On  the 
trial  at  the  conclusion  of  the  evidence  the 
appellant  moved  for  a  directed  verdict  on  the 
ground  that  the  evidence  showed  conclusive- 
ly that  the  respondent  had  directly  and  proxi- 
mately contributed  to  fats  own  Injury.  The 
appeUant  also  after  the  entry  of  judgment 
moved  to  set  the  same  aside  on  the  ground 
of  irregularity,  and  on  certain  stat^utory 
grounds,  all  of  which  motions  the  trial  court 
overruled. 

II -3J  The  appellant  first  assigns  that  the 
court  erred  in  ove^uling  its  motion  for  a 
^directed  verdict  in  its  favor  on  the  ground 
of  contributory  negligence  on  the  part  of  the 
respondent.  The  claim  of  contributory  neg- 
ligence is  based  on  the  conduct  of  the  re- 


q[)ondent  while  he  was  endeavoring  to  stop 
tbe  car  from  which  the  lumber  fell  that  in- 
jured bim.  Attention  Is  called  to  the  fact 
that  the  lumt)er  pile  between  which  and  the 
car  the  respondent  found  himself  when  the 
lumber  on  the  car  started  to  fall,  and  which 
it  is  claimed  cut  off  his  chance  of  retreat, 
was  placed  there  by  tbe  respondent  himself, 
also  to  the  further  fact  that  no  harm  could 
have  come,  as  the  sequel  proved,  had  the  car 
been  allowed  to  run  to  tbe  end  of  tbe  raila 
But  notwithstanding  the  respondent's  acts 
may  not  have  been  essential  either  to  pre- 
serve the  property  from  loss  or  protect  other 
individuals  from  harm,  we  think  nevertheless 
that  the  question  whether  bis  act  consti- 
tuted contributory  negligence  was  a  question 
for  the  jury.  He  was  entitled  to  act  upon 
appearances,  and,  if  his  conduct  was  that  of 
a  reasonably  prudent  person  under  the  dr- 
(ramstances,  he  is  not  to  be  charged  with 
contributory  negligence  even  though  he  may 
have  been  deceived  thereby.  Negligence  is 
a  question  of  law  for  the  court  only  when 
there  can  be  but  one  conclusion  drawn  from 
the  facts  proven.  If  different  minds  might 
honestly  reach  different  results  from  the 
facts,  the  question  is  one  for  the  jury.  We 
have  set  out  the  facts  in  our  statement  of 
the  case,  and  we  think  men  may  from  a  con- 
sideration thereof  honestly  differ  whether 
the  respondent's  conduct  was  recliless  or  or- 
dinarily prudent. 

[4,  i]  The  respondent  was  permitted  to  tes- 
tify, as  we  have  said,  to  bis  motive  and 
purpose  in  attempting  to  stop  the  car,  say- 
ing that  he  thought  damage  to  property 
might  be  done  by  It  or  some  person  killed  or 
injured  if  It  was  permitted  to  reach  the  end 
of  the  rails  with  its  speed  unchecked.  It  Is 
thought  that  this  evidence  is  inadmissible, 
but  the  rule  is  that  whenever  the  motive,  be- 
lief, or  intention  of  a  person  is  a  material 
fact  to  be  proven,  the  direct  testimony  of 
Buch  person  as  to  what  his  motive,  belief, 
or  intention  was,  is  competent.  Here  the  par- 
ticular evidence  was  material  on  the  question 
of  the  respondent's  contributory  negllsence. 
It  is  further  argued  in  this  connection,  how- 
ever, that  the  evidence  was  not  worthy  of 
credence,  and  if  excluded  there  is  nothing  in 
the  record  to  justify  the  respondent's'  volun- 
tary exposure  of  himself  to  danger  In  his  at 
tempt  to  check  the  flight  of  the  ear. 

[6]  It  is  claimed  that  the  evidence  la  not 
worthy  of  credence  because  given  in  testi- 
mony when  the  witness  was  called  to  the 
stand  after  tbe  court  and  after  he  had  gone 
over  his  entire  case  In  response  to  questions 
by  his  counsel  before  the  adjournment,  and 
further  because  it  was  not  shown  that  there 
were  any  persons  to  be  Injured  by  letting  the 
car  go  unchecked,  and  because  the  sequel 
proved  that  there  was  no  danger  of  it  run- 
ning off  the  dock  after  it  left  the  track.  But 
the  credibility  of  the  evidence,  and  the  in- 
ferences properly  to  be  drawn  from  the  man- 
ner In  which  It  is  given,  were  for  the  Jury; 
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tb«  inferences  are  not  eo  conclusive  as  to 
make  the  question  one  of  law. 

The  court  gave  the  Jury  the  following  In- 
struction: "The  answer  also  contains  an  af- 
firmative defense  that  the  negligence  wlUch 
caused  the  plaintlfiTs  injury  was  due  to  the 
acts  of  fellow  servants,  but,  as  to  that,  the 
court  instructs  you  that  there  is  no  evidence 
to  sustain  such  defense,  and  therefore  ,yoa 
will  disregard  the  question  of  the  defense  of 
fellow  servant  In  considering  your  verdict." 
The  appellant  contends  that  the  instruction 
was  erroneous  because  it  precluded  the  Jury 
from  consideriug  whether  or  not  respondent's 
working  companions  signaled  tlie  respond- 
ent's teamster  to  send  the  car  causing  the  In- 
Jury  down  to  the  dock,  as  the  teamster  tes- 
tified; and  also  precluded  the  Jury  from  con- 
sidering whether  Rothschild  &  Co.'s  foreman, 
or  other  employes,  were  negligent  in  falling 
to  warn  the  respondent  of  the  danger,  if  dan- 
ger there  was,  from  the  short  rail,  the  want 
of  bumpers,  or  the  grade  of  the.  trade,  or 
whether  any  of  the  other  fellow  servants  of 
the  respondent  were  negligent  in  falling  to 
get  the  pile  of  lumber  out  of  the  way  be- 
tween which  and  the  car  the  respondent  was 
caught  at  the  time  of  his  injury,  or  whether 
the  respondent's  co-workman  was  negligent 
in  not  getting  to  the  car  In  time  to  stop  it. 

[7,  t]  But  negligence  arises  from  an  omis- 
sion of  duty,  and  the  respondent's  coemployfis 
owed  him  no  duty  to  inform  him  of  the 
short  car  rail,  the  wnnt  of  bumpers,  or  the 
grade  in  the  track.  The  duty  to  give  this  in- 
formation was  the  appellant's  or  the  Immedi- 
ate employer  of  the  respondent,  not  his  co- 
laborers  and  those  in  fellow  service  with  him. 
Whether  the  respondent's  colaborer  did  or 
did  not  use  suf&clent  diligence  to  stop  the 
car,  there  is  nothing  in  the  record  to  show. 
It  was  shown  that  he  inade  an  effort  in  that 
direction,  but  If  It  did  appear  that  bis  ef- 
forts were  not  sufficiently  exacting  it  would 
be  too  much  to  say  that  the  Jury  might  de- 
termine therefrom  that  the  respondent's  in- 
juries were  chargeable  to  his  negligence  in 
that  behalf.  Moreover,  the  conrt  did  not 
take  from  the  Jury  the  question  whether  the 
appellant's  teamster  sent  the  car  down  the 
grade  in  response  to  a  signal  from  the  re* 
spondent's  co-workers.  On  the  contrary,  he 
stated  to  the  Jury  explicitly  that  if  they 
found  "that  the  employe  of  the  St.  Paul  & 
Tacoma  Lumber  Company  let  go  of  the  car 
from  which  the  lumber  fell  and  injured  the 
plaintiff,  in  the  usual  manner  of  letting  the 
cars  go  down  the  grade,  and  in  response  to  a 
signal  from  plaintiff  or  some  employ^  of 
Rothschild  &  Co.  that  they  were  ready  to  re- 
ceive the  same,  then  such  a  letting  go  would 
constitute  a  delivery  to  Rothscliild  &  Co.,  and 
Rothschild  &  Co.  would  be  responsible  for  its 
management  thereafter."  This  sufficiently 
covered  the  question,  even  assuming  that  It 
|Fas  techuically  erroneous  to  say  that  there 
.was  no  evidence  supporting  the.  allegation 


that  the,  respondent's  Injuries  were  due  to 
the  negligence  of  a  fellow  servant. 

The  appellant  requested  the  following  in- 
structions: "You  are  instructed  that  an  act 
is  not  to  be  deemed  the  proximate  cause  of 
an  Injury  unless  the  injury  was  such  a  con- 
sequence of  the  act  as  under  the  circumstanc- 
es of  the  case  might  and  ought  to  have  been 
foreseen  or  anticipated  by  an  ordinarily  rea- 
sonably prudent  man  as  reasonably  likely 
to  flow  from  such  an  act.  In  other  words, 
where  the  proximate  cause  is  the  efficient 
cause  from  which  the  injury  follows  in  un- 
broken sequence  without  intervening  cause 
to  break  the  continuity  or  connec-llon,  and  If 
in  this  case  you  should  find  from  the  evi- 
dence that  the  defendant,  St.  Paul  &  Tacoma 
Lumber  Company,  started  and  allowed  a  car 
of  lumber  to  start  down  an  Inclined  track 
towards  the  place  where  plaintiff  was  work- 
ing without  giving  him  warning,  and  not  in 
obedience  to  a  signal  from  the  plaintiff  and 
bis  fellow  workmen,  and  not  in  oliedience  to 
any  custom  so  to  do,  and  that  such  act  was 
negligent,  still.  If  you  further  find  from  the 
evidence  that  the  plaintiff,  with  or  without 
his  coemployfis,  was  apprised  of  the  approach 
of  the  car  in  time  to  avoid  injury  therefrom, 
and  could  have  avoided  the  same,  then  you  are 
instructed  that  the  said  negUgence  of  the  de- 
fendant was  not  the  proximate  cause  of  the 
injury  to  plaintiff,  and  said  defendant,  St 
Paul  &  Tacoma  Lumber  Company,  would  not 
be  liable  therefor. 

"Should  yoa  find  from  the  C7idence  that 
Rothschild  &  Co.,  or  any  of  the  employes 
of  Rothschild  &  Co.  who  were  working  with 
plaintiff,  or  plaintiff  himself,  by  their  own 
acts  in  handling  said  car  after  the  same  had 
been  delivered  to  them,  contributed  to  the 
conditions  which  were  the  proximate  cause 
of  the  injury  to  plaintiff,  then  such  acta 
would  bar  plaintiff  from  recovery  against 
said  St.  Paul  &  Tacoma  Lumber  Company." 

[9]  These  instructions  were  properly  re- 
fused. The  first  because  of  the  clause  there- 
in to  the  effect  that  there  conld  be  no  re- 
covery against  the  appellant  if  the  respon- 
dent "was  apprised  of  the  approach  of  the 
car  In  time  to  avoid  Injury  therefrom,  and 
could  have  avoided  the  same,"  as  this  was 
practically  equivalent  to  an  Instruction  to 
tind  for  the  appellant,  since  it  cannot  be 
seriously  questioned,  in  the  light  of  the 
record,  thnt  the  respondent  saw  the  car  in 
time  to  avoid  Injnry  therefrom  and  could 
have  avoided  the  same.  His  right  to  re- 
cover, however,  is  not  to  be  tested  by  this 
fact  Tf,  after  observing  the  car,  his  con- 
duct in  endeavoring  to  stop  it  was  that  of  a 
reasonably  prudent  person,  he  Is  not  guilty 
of  contributory  negligence  or  barred  of  his 
rlgt^  to  recover,  while,  on  the  other  band, 
if  his  conduct  In  that  behalf  was  not  that  of 
a  reasonably  prudent  person,  he  Is  guilty 
of  such  negligence  and  is  barred  of  his  right 
to  recover.     The  instruction  therefore,  b«- 
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eanse   of    the    oibJeottiBnaMe   featwiB  noted) 
was  properly  refused. 

[II]  Tbe  second  reqneBted  instructien 
qvoted  was  also  properly  refused  as  an  In- 
correct  statement  of  the  law.  The  rules  of 
law  goTemlDg  the  rrfaticms  between  master 
and  servant  hare  *o  application  to  persons 
who  do  not  bear  to  each  other  that  relation ; 
hence.  If  the  appellant's  negligence  contrlbut 
«d  to  the  Injury  of  the  respondent,  it  Is  lia- 
ble for  such  Injury,  no  natter  whether  th« 
negligence  of  others  contributed  thereto  or 
Bot,  or  what  were  the  relations  between  such 
others  and  the  respondent  Bskildsen  ▼, 
Seattle,  29  Wash.  583,  70  Pac.  64;  Williams 
T.  Ballard  Lumber  Co.,  41  Wash.  338,  83 
Pac.  328. 

[11]  It  la  claimed  that  the  Judgment  Is  Ir- 
regular and  should  have  been  set  aside  on 
the  appellant's  motion  because  entered 
against  the  appellant  separately  and  not 
Jointly  against  It  and  Its  codefendants  who 
made  default.  But  tbe  appellant  and  its 
codefendants,  if  aH  were  equally  liable  to 
tbe  respondent,  were  Joint  tort-feasors,  and 
the  rule  Is  that  a  recovery  may  be  had 
against  all  of  them  Jointly,  each  severally, 
or  against  any  number  less  than  the  whole. 
In  this  Instance  It  was  optional  with  tbe 
respondent  whether  he  pursued  his  case  to 
Judgment  against  all  of  the  defendants,  and 
his  failure  so  to  do  Is  not  error  of  which 
the  codefendant  can  complain.  Doremus  v. 
Root,  23  Wash.  710-713,  «3  Pac  672,  54  U  B. 
A.  649. 

Xhe  appellant  finally  contends  that  the 
Terdlct  is  excessive,  and  with  this  we  are 
inclined  to  agree.  The  respondent  was  un- 
questionably injured  seriously  and  perma- 
nently, and  tbe  avocations  In  life  which 
be  has  formerly  pursued  for  a  livelihood  are 
no  longer  open  to  him.  But  nevertheless  he 
la  not  cut  off  absolutely  from  all  employment, 
and  in  fixing  the  amount  of  the  recovery 
cognizance  should  be  taken  of  such  fact, 
and  we  think  the  Jury  did  not  sufficiently 
consider  It  We  shall  not  however,  order 
a  new  trial  In  the  first  instance.  But  if  the 
respondent  will  within  30  days  after  the  re- 
mittitur from  this  court  reaches  the  lower 
court  file  In  that  court  a  written  consent 
to  accept  Judgment  for  110,215,  then  Judg- 
ment shall  be  entered  In  his  favor  for  that 
•um  against  tbe  appellant  and  its  surety  on 
the  supersedeas  bond;  otherwise  the  lower 
coort  will  grant  a  new  trial. 

CROW,  a  J.,  and  MAIN,  El/IilS,  and 
VORRIS,  33.,  concur. 


Cn  Wash,  m) 

ROSS  V.  KENWOOD  INV.  CO.  et  aL 

(Supreme  Court  of  Washington.    April  21, 

1913.) 

1.  Pbihcipal  ANn   AoKNT  (|  148*)— Aoent'b 
l*0WERS— Notice  to  Third  Pebsons. 

Persons  dealing  with  property  sold  pnrsn- 
ant  to  a  recorded  power  of  attom«v  are  only 


charged  with  ancb  knowledge  as  'to  t!>c  extent 
of  the  powers  of  the  attorney  in  fact  as  th« 
power  of  attorney  conveys,  in  the  absence  of 
actual  knowledge  as  to  tiie  extent  of  the  pow- 
ers; tbe  agent's  ap^reut  authority  being  his 
real  authority. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  {|  534-662;  Dec  Dig.  i 
148.*]       .       ■     ■■ 

2.  VrivBoa  awd    PuacHASea   Q   239*)— Boma 

FlDB   PuaCHABEBS— OONSIMBATION. 

One  parchaaing  land  need  only  notice  that 
a  au£5cient  consideration  ia  named  in  tbe  deeds 
constituting  his  chain  of  title,  not  being  bound 
to  compare  the  consideration  recited  with  the 
market  valne  of  the  property  at  tbe  time  the 
several .  conveyances  were  executed. 

[£d.  Note— For  other  caaea,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  683-600;  Dec  Dig.  i 
239.*] 

8.  Principai,  and  Aqkht  (|  103*)  —  Powra 

or    AtTOBKBT— GONSTBCCnON. 

The  power  to  sell  and  convey  only  author- 
ised the  agent  to  sell  and  convey  for  a  fair 
money  conaideration,  and  not  to  make  an  ex- 
change of  property. 

[Ed.  Note.— For  other  eases,  see  Principal 
and  Agent,  Cent  Dig.  H  278-293,  853-359, 
3C7;  Dec  big.  i  103.*] 

4.  Pbincipax  akd  Agknt  (I  103*)  —  Powxa 

OF  Attobhey— CoNSTBncnoN, 

A  power  of  attorney  authorixing  the  agent 
"to  bargain,  contract  agree  for,  purchase,  re- 
ceive, and  take  lands,"  and  to  "bargain,  sell, 
remise,  release,  convey,  mortgage,  and  hypothe- 
cate landa,"  authorized  the  attornev  to  ex- 
change land  aa  well  as  to  buy  and  sell. 

[Ed.  Note.— For  other  caaes,  see  Principal 
and  Agent  Cent  Dig.  |f  278-283,  363-350, 
SOT ;  Dec  Dig.  i  103.*] 

6.  Vkkoob  ako  Pubchaskb  (I  3*) — Sale  Dia- 

,    TINOUI8HKD   FBOM  EXCHANQB. 

Though  the  conaideration  of  a  conveyance 
was  other  property,  where  the  real  property  in- 
volved ia  dealt  with  as  having  a  fixed  and 
agreed  value,  the  transaction  is  asually  regard- 
ed as  a  sale  and  not  an  exchange. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  |  8;  Dec  Dig.  |  3.*] 

6.  Pbihcipai,  and  Aoent  d  97*)— Constbtto- 
TION  OF  PowEB — Strict  Constbuction. 

While  powers  of  attorney  to  convey  realty 
are  generally  conatrued  strictly,  they  should 
not  be  so  construed  as  to  defeat  the  evident  in- 
tent of  the  principaL 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  1$  844-376;  Dec  Dig.  | 
97.*] 

7.  ParNciPAi,  AiiB  Aaxm  (i  81*)  —  Poweb 
of  Attobnbt— Bxtkht  of  AtrrHOBlTT. 

Where  an  attorney  in  fact  had  absolute 
power  to  convey  his  principal's  realty,  such 
power  could  not  be  lessened  by  any  provision 
in  a  contract  executed  by  the  attorney  to  con- 
vey land,  though  the  full  extent  of  his  powers 
is  not  exercised  by  such  contract;  failure  to 
exercise  not  being  a  surrender. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  {  63 ;  Dec  Dig.  §  31.*] 

Department  1.  Appeal  from  Superior  Court, 
King  County;  R.  B.  Albertson,  Judge. 

Action  by  Elizabeth  Ross  against  the  Ken- 
wood Investment  Company  and  others.  F'rom 
a  Judgment  for  plaintiff,  certain  defendaats 
appeal.    Reversed  In  part 
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Palmer  &  Aakren,  of  Seattle  (A.  3.  Falknor, 
of  Seattle,  of  counsel),  for  appellants  Yocum 
and  others.  Brady  &  Bummens,  of  Seattle, 
for  appellant  Allen.  John  S.  Jurey,  of  Seat- 
tle, for  respondent 

PARKER,  J.  The  plaintiff,  claiming  to  be 
the  owner  of  lots  1  and  2  of  block  54,  dlrlslon 
6,  Capital  Uill  addition  to  Seattle,  seeks  to 
have  certain  Instruments  of  record  in  the 
auditor's  office  of  King  county,  canceled  as 
clouds  upon  her  title,  and  have  her  title 
quieted  as  against  the  claims  of  the  defend- 
ants. At  the  conclusion  of  the  trial  upon  the 
merits,  the  court  rendered  a  decree  canceling 
the  instruments  complained  of  by  the  plain- 
tiff and  quieting  her  title  as  against  the 
claims  of  the  defendants,  but  awarding  to 
certain  of  the  defendants  Hens  upon  the  lots 
for  money  expended  by  them  In  satisfaction 
of  the  tax  and  other  liens  thereon.  The 
defendants,  claiming  title  to  the  lots  under 
certain  of  the  instruments  canceled  by  the 
decree,  and  also  the  defendant  Elizabeth 
Allen,  claiming  a  lien  upon  the  lots  under 
a  mortgage  canceled  by  the  decree,  have  ap- 
pealed. 

The  rights  of  ai^pellants  rest  upon  certain 
'deeds  of  conveyance  in  their  chain  «f  title 
which  were  executed  by  an  attorney  in  fact 
of  respondent.  The  extent  of  the  power  of 
attorney  in  fact,  as  appellants  were  entitled 
to  view  such  power,  is  the  main  problem  for 
our  solution  here.  Counsel  for  respondent 
states,  in  the  introduction  of  his  able  and 
voluminous  brief,  that:  "The  case  is  a  long, 
complex,  and  intricate  one,  both  as  to  the 
facts  and  the  law  involved."  Were  we  deal- 
ing with  the  rights  of  respondent  as  against 
her  attorney  in  fact,  and  her  immediate 
grantee  named  in  the  deed  executed  by  her 
attorney  in  fact,  the  controversy  might  well 
be  regarded  as  being  very  complex  and  intri- 
cate. But  since  appellants  are'not  the  Imme- 
diate grantees  of  respondent  and  were  entire 
strangers  to  her  at  all  times  prior  to  acquir- 
ing their  resi)ectlve  interests  in  the  lots  un- 
der subsequent  conveyances,  we  think  it  will 
appear  as  we  proceed  that  the  controlling 
facts  are  not  seriously  involved,  nor  are  they 
subject  to  serious  controversy. 

The  lots  Involved  are  now  and  have  been  at 
all  times  unoccupied,  and  not  in  the  physical 
possession  of  any  one.  During  a  period  of 
some  eight  years  prior  to  October,  1911,  re- 
spondent spent  most  ot  her  time  in  Alaska, 
being  there  all  of  the  time  from  June,  1007, 
to  October,  1911.  During  the  larger  part  of 
this  period  she  was  in  remote  and  somewhat 
inaccessilile  places  in  Alaska,  so  far  as  com. 
municatiou  with  her  friends  at  Seattle  was 
concerned.  She  evidently  went  to  Alaska 
expecting  to  be  so  situated,  and  the  last 
time  she  left  Seattle  for  Alaska  In  Juno, 
1907,  she  now  admits  that  she  then  expected 
to  remain  a  number  of  years.  While  her 
power  of  attorn^-  here  involved  had  been 


executed  prior  to  that  time,  she  then  had  a 
conversation   with  her   attorney  in   fact  in 
Seattle,  resulting  In  the  understanding  be- 
tween  them    that   the   power    of   attorney 
should  remain  in  force  during  her  absence. 
It  reads  as  follows:  "Know  all  men  by  these 
presents:    That  I,  Elizabeth  Ross,  of  Coun- 
cil City,  Council  Precinct,  Second  Division, 
District  of  Alaska,  have  made,  constituted 
and  appointed,   and    by   these  presents  do 
make,  constitute,  and  appoint  Battle  Boyker, 
of  the  dty  of  Seattle,  county  of  King,  in  the 
state  of  WasMngton,  my  true  and  lawful  at- 
torney for  me  and  In  my  name,  place  and  stead 
and  for  my  nse  and  benefit  to  ask,  demand,  sue 
for,  recover,  collect  and  receive  all  such  eunm 
of    money,    debts,    dues,    accounts,    legacies, 
bequests.  Interests,  dividends,  annuities  and 
demands  whatsoever,  as  are  now  or  shall 
hereafter   become   due,   owing,    payable   or 
belonging  to  me,  and  have,  nse,  and  take  all 
lawful   ways  and   means  In  my  name,   or 
otherwise  for  the  recovery  thereof,  by  attach- 
ments, arrest,  distress,  or  otherwise,  and  to 
compromise  and  agree  for  the  same,  and  to 
make,  sign,  seal  and  deliver  acqmittances,  or 
other    sufficient    discharges    for    the    same^ 
for  me  and  in  my  name,  to  bargain,  coatract, 
agree  for,  purchase,  receive  and  take  lands, 
tenements,    hereditaments,    and    accept    the 
seisin   and   possession  of  all  lairds,  and  all 
deeds,  and  other  assurances  in  the  law  there- 
for;  and  to  lease,  let,  demise,  bargain,  sell, 
remise,   release,   convey,   mortgage   and   hy- 
X)othecate    lands,    tenements    and    heredita- 
ments, ui>on  such  terms  and  conditions  and 
under  such  co\'enants  as  she  shall  think  fit. 
Also  to  bargain  and  agree  for,  buy,  sell,  mort- 
gage, hjiJothecate,  and  in  any  and  every  way 
and  manner  deal  in  and  with  goods,  wares 
and  merchandise,  choses-  in  action  and  other 
property,  in  possession  or  in  action,  and  to 
release  mortgages  on  lauds  or  chattels,  and  to 
make,  do  and  transact  all  und  every  Mud  of 
business  of  what  nature   and   kind  soever. 
And  also  for  me  and  in  my  name,  and  as  my 
act  and  deed,  to  sign,  seal,  execute,  deliver 
and  acknowledge  such  deeds,  leases  and  as- 
signments  of  leases,   covenants,   indentures, 
agreements,  mortgages,  hypothecations,  bot- 
tomaries,    charter    parties,    bills    of    lading, 
bills,    bonds,    notes,    receipts,    evidences    of 
debt,  releases  and  satisfaction  of  mortgage 
judgment  and  other  debts,  and  such  other 
Instruments  In  writing,  of  whatever  kind  or 
nature,  as  may   be  necessary   or  proper  tn 
the  premises:    'Giving  aud  granting  unto  my 
said  attorney  full  iwwer  aud  authority  to  do 
and  perform   all  aud  every   act  and   thing 
whatsoever    re<iulslte   and    necessary   to   be 
done  in  and  about  the  premises,  as  fully  to 
all  intents  and  purposes  as  1  might  or  could 
do  if  personally  present,  I,  Elizabeth  Uoss, 
'  hereby  ratifying  aud  eonflrmlug  all  that  my 
I  said  attorney  Hattle  Boyker  shall  lawfully 
do  or  cause  to  be  done,  by  virtue  of  these 
I  prcseuls.'    *In  witness  whereof  I  have  here- 
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nnto  set  my  hand  and  seal  the  16th  day  of 
August  In  the  year  of  our  Lord  one  thousand 
nine  hundred  and  four.''" 

This  power  of  attorney  was  duly  signed 
and  acknowledged  by  her  before  a  notary 
pnWlc  at  Council  City  In  Alaska,  and  was 
thereafter  duly  recorded  In  the  office  of  the 
auditor  of  King  county.  At  that  time  re- 
spondent had  acquired  some  real  property  In 
Seattle,  and  thereafter,  In  1906,  she  acquired 
the  lots  here  Involved.  In  April,  1907,  Hat- 
tie  Boyker,  as  attorney  in  fact  for  respond- 
ent, executed  a  mortgage  upon  these  lots  to 
one  Shorratt  to  secure  the  sum  of  $1,238. 
This  mortgage  was  duly  recorded  in  the  office 
of  the  auditor  of  King  county  on  May  13, 
1907.  This  exercLse  of  the  power  by  Hattle 
Boyker  as  attorney  in  fact  Ijecame  known  to 
appellants  upon  their  examination  of  the 
abstract  of  title,  preliminary  to  acquiring 
their  respective  interests  in  the  lots,  and  there 
was  nothing  on  record  suggesting  to  appel- 
lants that  the  power  had  not  been  lawfully 
exercised.  Indeed,  respondent  concedes  that 
It  was  so  lawfully  exercised  and  within  the 
scope  of  the  power  given.  This  was  a  Cir- 
cumstance suggesting  to  appellants  that  the 
power  was  being  exercised,  and  that,  so  far 
as  shown  by  the  public  records.  It  was  un- 
questioned by  respondent  up  to  the  time  ap- 
pellants acquired  their  Interest  In  the  lots. 
On  April  10,  1909,  Hattle  Boyker,  as  attor- 
ney In  fact  for  respondent,  executed  a  war- 
ranty deed,  absolute  In  form,  for  these  lots 
,  to  the  defendant  Samuel  0.  Freels,  reciting 
a  consideration  of  "fifty-five  hundred  dol- 
lars lawful  money  of  the  United  States." 
Two  days  later,  on  April  12,  1909,  defendant 
Freels  executed  a  mortgage  upon  the  lots  to 
Elizabeth  Allen  to  secure  an  indebtedness  of 
$2,000  evidenced  by  his  promissory  note  to 
her.  This  deed  and  mortgage  were. recorded 
in  the  auditor's  office  of  King  county  on 
April  26,  1909,  at  11:42  a.  m.  and  11:43  a.  m., 
respectively.  Thereafter  Freels  caused  the 
Shorratt  mortgage  to  be  paid  and  satisfied 
of  record. 

On  October  22,  1909,  Freels  entered  into  a 
contract  for  the  sale  of  the  lots  to  appellant 
John  L.  Yocum  for  the  sum  of  $5,500,  receiv- 
ing $200  cash  payment  thereon  and  signing 
an  earnest  money  receipt  accordingly;  the 
agreement  being  that  the  sale  should  be  com- 
pleted within  30  days.  Yocum  was  acting 
for  himself  and  appellants  other  than  Eliza- 
beth Allen.  The  abstract  of  title  to  the  lots 
being  examined  by  attorneys  for  the  prospec- 
tive purchasers,  and  the  sale  being  about  to 
be  completed,  John  H.  Allen,  an  attorney  of 
Seattle,  notified  Yocum  by  letter  that  there 
existed  a  contract  between  Freels  and  re- 
spondent by  her  attorney  in  fact,  relating  to 
the  purpose  of  the  execution  of  the  deed 
conveying  the  lots  to  Freels;  that  the  con- 
traet  had  been  filed  in  the  office  of  the  audi- 
tor of  King  county;  and  that  respondent 
would  have  "until  the  Ist  day  of  August, 


1910[  in  which  to  redeem  said  property." 
This  was  the  first  notice  Yoeum  and  his 
associates  received  of  the  existence  of  this 
contract,  and,  upon  an  examination  of  the 
records  In  the  auditor's  office  thereafter 
caused  to  be  made  by  them,  they  first  learned 
of  Its  contents.  It  had  been  recorded  at  the 
request  of  3.  H.  Allen  on  November  23,  1909. 
This  contract  was  drawn  at  the  same  time 
the  deed  was  given  by  respondent  by  her  at- 
torney in  fact  to  Freels,  on  April  10,  1909, 
and  was  evidently  Intended  by  all  parties  to 
be  then  executed.  The  evidence  indicates 
that  it  was  then  actually  signed  by  the 
parties,  though  upon  its  face  it  appears  to 
have  been  formally  executed  and  acknowl- 
edged on  October  20,  1909.  Its  language  Is 
somewhat  Involved;  but  it  evidences  an  In- 
tent on  the  part  of  Precis  and  respondent's 
attorney  in  fact  to  hiave  the  lots  conveyed  to 
I'reels  in  consideration  of  the  conveyance  to 
resixvndent  of  certain  other  real  property 
and  the  assumption  by  Freels  of  Incumbranc- 
es, including  taxes  and  local  assessments, 
amounting  to  a  considerable  sum  then 
against  the  lots,  all  in  lieu  of  the  $5,500 
money  consideration  expressed  In  the  deed 
to  Freels.  The  contract  also  refers  to  the 
$2,000  mortgage  given  by  Freels  to  Elizabeth 
Allen  In  such  manner  as  to  evidence  an 
understanding  that  Freels  should  execute 
such  mortgage  immediately  upon  receiving 
the  conveyance  for  the  lots.  The  contract 
also  evidences  an  intention  to  have  Freels 
take  title  to  the  lots,  subject  to  redemption 
or  repurchase  by  respondent,  by  her  deeding 
back  the  other  real  property  received  by  her 
In  part  consideration  therefor  and  paying 
certain  sums  to  Freels,  and  also  makes  pro- 
vision for  taking  care  of  the  Allen  mortgage. 
The  following  provisions  of  the  contract 
relate  to  these  matters:  "It  Is  understood 
and  agreed  that,  should  Elizabeth  Ross  dis- 
approve of  said  sale  of  said  lots,  then,  in  that 
event,  the  said  Elizabeth  Boss,  either  In  per- 
son or  by  her  said  attorney  in  fact,  should  be 
entitled  to  repossess  herself  of  the  title  to 
said  lots.  -•  •  *  It  is  further  understood 
and  agreed  between  the  parties  hereto  that 
all  of  the  papers  together  with  the  abstract, 
receipt  and  this  contract  shall  be  deposited 
In  escEow  and  remain  with  the  aald  J.  H. 
Allen,  until  this  contract  shall  terminate  as 
herein  provided.  ♦  •  •  -It  Is  further  dis- 
tinctly understood  and  agreed  between  the 
parties  hereto  that  the  said  Elizabetb  Bobs 
sltall  have  nntil  the  first  day  of  August  next 
ensuing  to  redeem  said  property  as  harela 
provided.  •  •  ♦  Should  the  said  Eliza- 
beth Boss  fall  to  redeem  said  property  as 
herein  provided,  then  said  Allen  shall  deliver 
deeds,  etc.,  to  the  said  property  on  Capital 
Hill  shall  be  and  remain  the  property  of  the 
said  Freela" 

While  the  contract  seems  to  contemplate 
the  leaving  of  the  papers  in  escrow  in  the 
hands  of  i.  M.  Allen,  we  think  the  evidence 
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sbowa  that  the  deed  to  Freels  and  the  Htor t> 
gage  to  E/llzabeth  Allen  were  intended  to  be 
then  recorded,  and  were  in  fact  recorded,  by 
consent  of  all  of  the  parties,  on  April  26, 
1909.  Appellant  Tocum  and  his  associates, 
thus  learning  of  this  contract  giving  respond- 
«it  the  right  to  reiK»ssess  herself  of  the  ti- 
tle t»  the  lots  under  the  conditions  therein 
specified,  insisted  on  Freels'  procuring  a  re- 
lease of  such  right  on  the  part  of  respondent 
before  completing  the  purchase.  To  sattsi^ 
this  requirement  of  Yocum  and  his  associ- 
ates, Freels  procured  a  quitclaim  deed  from 
respondent,  executed  by  her  attorney  in  fact, 
releasing  her  right  to  redeem  the  lots,  re- 
citing as  a  consideration  therefor,  "The  sum 
of  five  dollars  and  other  good  and  valu- 
able considerations,"  and  further  reciting  as 
follows:  "This  deed  is  made  to  convey  the 
title  to  property  aforesaid,  free  from  any 
equities  or  contingent  rights  that  may  exist 
therein,  in  favor  of  the  party  of  the  first 
part  by  reason  of  a  certain  instrument  dat- 
ed October  20,  1909,  and  recorded  November 
23,  1909,  File  No.  650860,  vol.  683,  page  473, 
of  Deeds,  in  the  office  of  the  auditor  of  King 
county,  Washington,  executed  by  the  said 
Elizabeth  Ross  by  her  attorney  in  fact.  Hat- 
tie  Boyker,  and  Samuel  O.  Freels,  the  said 
Instrument  being  by  inadvertence  dated  the 
20th  day  of  October,  1909,  but  it  should  have 
borne  date  the  12th  day  of  April,  1909,  and 
the  said  month  of  August  therein  referred  to 
as  'the  first  day  of  August  next  ensuing'  was 
the  month  of  August,  1909."  Thereafter,  on 
January  12,  1910,  the  sale  to  Tocum  and  his 
associates  was  completed  by  Freels  execut- 
ing a  deed  to  alipellant  Lewis  C.  Troughton, 
who  thereafter  conveyed  the  lots  to  appel- 
lant Kenwood  Investment  Company.  This 
company  is  a  corporation.  Its  entire  stock 
Is  owned  by  Yocum,  Troughton,  and  B.  B. 
Palmer,  who  have  entire  control  of  its  In- 
terests. These  constitute  the  associates  of 
Yocum  In  Whose  interest  he  acted  in  making 
the  contract  of  purchase  with  Freels.  There- 
fore, 80  far  as  notice  of  respondent's  equities 
is  concerned,  we  may  regard  all  of  these  as 
standing  In  the  same  position.  The  consider- 
ation of  $5,500,  specified  in  the  contract  of 
purchase  and  deed  from  Freels  to  Troughton, 
executed  in  pursuance  thereof,  was  the  actu- 
al '  amount  of  the  consideration  paid  by 
Yocum  and  his  associates,  including  the  as- 
sumption by  them  of  the  $2,000  Allen  mort- 
gage and  some  local  assessments  then  against 
the  k)t&  It  is  conceded  that  neither  Yocum 
nor  any  of  his  associates  was  acquainted 
with  tta«  respondent  or  her  attorney  in  fact, 
Hattie  Boyker,  until  after  the  closing  of 
their  deal  with  Freels  and  the  entire  con- 
summation of  their  purchase  of  the  lots 
.  from  him,  and  a  careful  reading  of  this  en- 
tire record  falls  to  disclose  any  fact  point- 
ing to  any  knowledge  on  the  part  of  Yocum 
or  any  of  his  associates  touching  respond- 
ent's interests  in  the  lots,  or  the  authority 
by   her  attorney  in  fact,  or  the 


nature  of  Freel's  dealings  with  re^tondent 
and  her  attorney  in  fact,  other  than  that 
disclosed  by  the  recorded  instruments  we 
have  noticed.  It  Is  conceded  that  the  power 
of  attorney  was  not  revoked  until  long  after 
appellants  had  acquired  their  interest  in  the 
lots. 

While  there  appears  a  vast  array  of  facts 
in  this  voluminous  record  which  would  have 
some  bearing  upon  the  question  of  respond- 
ent's right  to  relief  as  against  Freels  and  her 
attorney  in  fact,  we  think  the  foregoing  is 
a  fair  statement  of  all  facts  which  can  have 
any  relation  whatever  to  the  rights  of  re- 
spondent as  against  either  of  these  appel- 
lants, and  this  is  all  we  are  here  concerned 
with. 

Counsel  for  respondent  rests  her  right  to 
the  relief  prayed  for  as  against  appellants, 
upon  the  theory  that  the  power  of  attorney 
did  not  vest  In  Hattie  Boyker,  as  her  attor- 
ney in  fact,  the  power  to  convey  the  lots  in 
the  manner  here  shown;  that  both  deeds  ex- 
ecuted by  Hattie  Boyker,  as  attorney  in  fact 
for  respondent,  were  in  fraud  of  respondent's 
rights;  and  that  appellants  bad  such  knowl- 
edge thereof  as  to  render  those  deeds  void  and 
ineffectual  as  to  them,  furnishing  no  support 
to  their  present  claim  of  title  in  the  Ken- 
wood Investment  Company.  Looking  to  the 
terms  of  the  power  of  the  attorney  alone.  It 
would  seem  difficult,  indeed,  to  frame  a 
granted  power  to  acquire  and  convey  real 
property  by  an  attorney  in  fact  in  more  com- 
prehensive language,  not  only  as  to  the  mere 
power  to  acquire  and  convey,  but  also  as  to 
the  discretion  vested  in  the  attorney  In  fact 
to  determine  the  conditions  and  puriK>se3  of 
such  contemplated  acquisition  and  convey- 
ance, and  when  such  acquisition  and  con- 
veyance should  be  made.  The  language  of 
the  power  of  attorney  evidencing  these  pow- 
ers is:  "For  me  and  in  my  name,  to  bargain, 
contract,  agree  for,  purchase,  receive  and 
take  lands,  •  *  •  and  to  lease,  let,  de- 
mise, bargain,  sell,  remise,  release,  convey, 
mortgage,  and  hypothecate  lands.  •  •  • 
And  also  for  me  and  in  my  name,  and  as  nly 
act  and  deed,  to  sign,  seal,  execute,  deliver 
and  acknowledge  such  deeds,  leases  and  as- 
signments of  leases,  covenants,  indentures, 
agreements,  •  •  •  and  such  other  in- 
struments In  writing,  of  whatever  kind  or 
nature,  as  may  be  necessary  or  proper  In 
the  premises." 

[1]  These  are  the  powers  which  appellants 
were  advised  by  the  record  that  Hattie 
Boyker  possessed  as  attorney  In  fact  for 
respondent  when  she  executed  the  deeds  to 
Freels  for  the  lots,  and  appellants  are  charge- 
able with  no  other  knowledge  relative  there- 
to unless,  at  the  time  of  acquiring  their  re- 
si)ecUve  interests  in  the  lots,  they  had  no- 
tice of  some  facts  suggesting  inquiry  upon 
th^r  part  that  Hattie  Boyker  did  not  possess 
all  of  the  powers  evidenced  by  this  language, 
or  that  the  power  had  been  exercised  In 
fraud  of  respondent's  rights.    Her  apparent 
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authority  thus  evidenced  to  appellants  was 
In  law  her  real  authority,  so  far  as  their 
rights  are  concerned.  31  Cyc.  1331 ;  Mechem 
on  Agency,  {  289. 

Counsel  for  respondent  seems  to  rest  his 
contentions  principally  upon  the  facts  and 
circumstances  attending  the  execution  of  the 
first  deed  from  respondent  by  her  attorney 
in  fact  to  Freels,  which  he  argues  was  an 
unwarranted  exercise  of  power  on  the  part 
of  Battle  Boyker,  as  attorney  In  fact,  in 
that  that  transaction  was  an  exchange  and 
not  a  sale  of  respondent's  lots,  and  that  it 
was  attended  by  fraud  on  the  part  of  Freels, 
working  to  the  injury  of  respondent  We 
have  seen  that  the  only  notice  appellants 
eyer  had  of  the  nature  or  purpose  of  that 
conveyance,  aside  from  the  recitals  of  the 
first  deed,  Is  that  contained  In  the  recorded 
contract  between  Freels  and  respondent,  and 
the  quitclaim  deed,  both  executed  by  re- 
spondent by  her  attorney  in  fact  It  is  true 
that  that  contract  informed  appellant  that 
respondent  had  a  right  to  redeem  or  repur- 
chase the  lots,  and,  it  that  deed  be  viewed 
as  a  mortgage  only,  she  would  probably  have 
such  right  even  beyond  the  time  fixed  for 
the  redemption  or  repurchase,  and  until 
Freels  foreclosed  such  right  by  appropriate 
proceedings  in  court.  Viewing  that  deed  as 
an  absolute  conveyance  and  respondent's 
rlt^ts  as  being  only  a  right  to  purchase  back 
the  lots  within  the  time  agreed  upon,  it 
might  well  be  argued  that  her  right  to  so 
purchase  back  the  lots  expired  before  appel- 
lant Yocum  and  his  associates  acquired  their 
Interest  in  the  lots.  The  recitals  in  the  quit- 
claim deed  from  respondent  to  Freels  by  her 
attorney  in  fact  clearly  state  facts  so  in- 
dicating. Appellants'  rights  do  rest  alone 
upon  the  first  deed,  however  that  may  be. 
Respondent  on  December  1,  1009,  by  her  at- 
torney in  fact  executed  this  quitclaim  deed 
to  Freels  for  the  lots,  reciting  both  a  money 
and  valuable  consideration  therein,  and  ad- 
ditional facts  showing  that  it  was  the  very 
purpose  to  thereby  convey  all  of  the  interest 
of  respondent  in  the  lots,  and  especially  to 
free  the  lots  from  any  equities  or  contingent 
rights  which  might  then  be  existing  in  re- 
spondent by  virtue  of  the  contract  accom- 
panying the  first  deed.  Did  Battle  Boyker, 
as  attorney  in  fact  for  respondent,  have 
power  to  execute  this  quitclaim  deed?  The 
only  argument  advanced  to  the  contrary  is 
that  It  was  without  consideration  and  was  a 
part  of  the  fraud  practiced  by  Freels  in  ac- 
quiring title  to  the  lots  from  respondent 

[2]  It  was  not  without  sufficient  considera- 
tion exprefised  upon  its  face,  and  that  is  all 
that  appellants  were  required  to  notice,  so 
far  as  the  consideration  was  concerned. 
They  were  informed,  by  the  first  deed  and 
the  terms  of  the  contract,  that  respondent 
had  some  contingent  interest  In  the  lots.  Tliey 
were  further  Informed,  by  the  recitals  In 
the  quitclaim  deed,  that  that  coutinReiit  in- 
terest had  then  expired  by  limitation;   and 


we  think  no  facts  are  shown  in  this  record 
that  would  induce  an  ordinarily  prudent  per- 
son, in  the  position  of  appellants,  to  suspect 
that  any  of  these  recitals  in  the  deed  or  the 
contract  indicated  a  want  of  fair  considera- 
tion moving  to  respondent  or  fraud  upon  the 
part  of  Freels  or  Battle  Boyker,  respond- 
ent's attorney  in  fact,  in  the  ultimate  trans- 
fer of  the  absolute  title  to  Freels  by  the 
quitclaim  deed.  In  Kinney  v.  McCall,  57 
Wash.  645,  548,  107  Pac.  385,  386,  Justice 
Rudkin,  speaking  for  the  court  said:  "A 
person  who  purchases  property  for  a  nom- 
inal or  grossly  Inadequate  consideration  is 
not  a  bona  fide  purchaser,  and  one  who  pur- 
chases from  such  a  purchaser  with  notice 
stands  in  his  Shoes;  but  a  purchaser  of 
real  property  is  not  bound  to  compare  the 
consideration  recited  In  every  deed  in  his 
claim  of  title  with  the  market  value  of  the 
property  at  the  time  of  the  several  convey- 
ances, under  penalty  of  having  the  property 
impressed  with  a  secret  trust  in  his  hands. 
If  such  a  rule  were  sanctioned  by  the  courts, 
no  person  could  safely  purchase,  hold,  or 
deal  In  lands."  This  is  indeed  a  Just  and 
wholesome  doctrine  for  practical  applica- 
tion in  this  new  and  growing  state,  where 
real  property  has  became  the  subject  of  bar- 
ter, exchange,  and  sale,  to  an  extent  it 
seems  safe  to  say,  which  is  equaled  by  com- 
paratively few  localities  in  the  world.  Some 
contention  is  made  upon  the  theory  that 
the  acquiring  of  title  to  the  lots  by  Freels 
through  these  deeds  was  in  effect  an  ex- 
change and  not  a  sale  by  the  attorn^  in 
fact 

[t]  ^Is  contention  is  rested  upon  the  gen- 
eral role  that  the  power  to  sell  and  convey 
does  not  mean  power  to  sell  or  convey  ex- 
cept for  a  fair  money  consideration. 

[4]  Recurring  to  the  power  of  attorney,  we 
find  that  Battle  Boyker,  as  attorney  in  fact, 
was  thereby  given  the  power  "to  bargain, 
contract  agree  for,  purchase,  receive,  and 
take  lands,"  as  well  as  to  "bargain,  sell,  re- 
mise, release,  convey,  mortgage,  and  hypoth- 
ecate lands."  In  view  of  this  language,  we 
are  of  the  opinion  that  the  execution  of  the 
conveyances  to  Freels  was  a  valid  exercise 
of  the  power  of  Battle  Boyker,  as  attorney 
in  fact  even  thou^  the  transaction  may 
have  been  an  exchange.  , 

[S]  It  is  worthy  of  note  in  this  connection 
that  while  the  transaction  may  in  a  sense 
be  considered  an  exchange,  the  real  prop- 
erty involved  was  dealt  with  thwrin  as 
having  a  fixed  and  agreed  value.  Under 
such  circumstances,  a  transaction  of  this 
nature  has  generally  been  regarded  in  law 
as  a  sale  rather  than  a  mere  exchange.  11 
Am.  &  EJng.  Eucy.  of  Law  (2d  Ed.)  570. 

[I]  Counsel  invoke  the  general  rule  of 
strict  construction  of  the  lan^age  of  pow- 
ers of  attorney  to  convey  real  property 
While  we  recognize  such  to  be  the  general 
rule,  it  .should  not  be  permitted  to  defeat  the 
evident  intent  of  the  principal.    In  the  case 
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of  Posner  Bros.  v.  Bayless,  59  Md.  56,  In- 
volving a  granted  power  to  mortgage,  the 
court  said:  "It  is  contended  on  the  part  of 
the  appellants  that  all  powers  of  attorney 
must  receive  a  strict  Interpretation ;  that  the 
authority  Is  never  extended  by  Intendment 
or  construction  beyond  that  which  Is  given 
in  terms,  or  is  absolutely  necessary  for  carry- 
ing the  authority  into  effect;  and  hence  the 
power  in  this  case  to  borrow  money  and 
pledge  the  property  therefor  by  way  of  mort- 
gage authorizes  merely  a  strict  formal  mort- 
gage, and  sanctions  no  other  form  of  securi- 
ty and  a  pledge  of  no  other  description.  But 
the  rule  tliat  the  authority  conferred  by  a 
letter  of  attorney  must  be  strictly  pursued 
cannot  override  the  general  and  cardinal 
rule  that  the  intention  of  the  party  creating 
the  power  must  prevail  in  its  construction, 
and  that  such  intention  Is  to  be  ascertained 
from  the  language  employed  and  the  object 
to  be  accomplished." 

Some  contention  is  made  seemingly  upon 
the  theory  that  the  reserved  contingent  rights 
of  respondent,  under  the  first  deed  and  con- 
tract accompanying  It,  lessened  the  power  of 
the  attorney  in  fact,  in  so  far  as  her  future 
dealings  with  that  particular  property  is 
concerned.  We  are  quite  unable  to  follow 
counsel  in  this  contention. 

[7]  The  attorney  In  fact  having  the  power 
of  absolute  disposition  and  conveyance  of 
respondent's  real  property,  we  are  unable  to 
conceive  of  the  lessening  of  that  power  by 
any  language  In  the  contract,  an  instrument 
executed  by  the  attorney  In  fact  herself. 
We  are  of  the  opinion  that  she  still  possess- 
ed all  the  power  to  convey  the  remaining 
contingent  interest  of  respondent  that  ebe 
possessed  before  she  conveyed  subject  to 
that  interest  This  was  not  a  surrender  of 
her  power,  but  simply  a  withholding  of  the 
exercise  of  her  entire  power.  Hence  we 
think  the  quitclaim  deed  conveyed  to  Freels 
all  of  the  remaining  Interest  of  respondent 
In  the  lots.  Some  contention  Is  made  upon 
the  theory  of  the  inadequacy  of  the  consid- 
eration passing  from  appellants  in  the  ac- 
quiring of  their  Interest  in  the  lots.  The 
only  foundation  for  this  Is  the  fact  that 
some  of  the  witnesses,  touching  the  ques- 
tion of  value,  testified  that  the  lots  were 
worth  $7,000.  It  may  be  remarked  tliat,  up- 
on the  other  hand,  there  were  seemingly 
equally  credible  witnesses  who  testified  that 
the  lots  w^ere  worth  less  than  |5,500,  the 
amount  of  the  consideration  which  appel- 
lants actually  gave  therefor.  Clearly  this 
condition  of  affairs  does  not  in  the  least  im- 
pair appellants'  rights. 

Having  arrived  at  the  conclusion  that  ap- 
pellant Troughton  and  his  associates  acquir- 
ed good  title  to  the  lots,  through  the  deeds 
to  Freels  from  resiwndent  by  her  attorney 
in  fact,  especially  through  the  quitclaim 
deed,  there  need  be  but  little  said  as  to  the 


rights  of  the  mortgagee  Elizabeth  Allen.  It 
necessarily  follows  that  respondent  Is  not 
in  any  position  to  resist  the  claims  of  Eliza- 
beth Allen  under  her  mortgage.  Her  claims, 
as  against  the  land  and  as  against  Freels 
who  executed  the  note  secured  by  her  mort- 
gage, may  be  the  subject  of  future  negotia- 
tions with,  or  litigation  against,  appellants 
and  Freels,  but  that  is  not  a  matter  In  which 
respondent  has  any  interest. 

We  are  of  the  opinion  that  the  decree  of 
the  trial  court'  must  be  reversed  in  so  far 
as  it  decrees  cancellation  of  the  instruments 
involved  and  the  quieting  of  titie  to  the  lots 
in  respondent  as  against  the  rights  of  these 
appellants.  It  is  so  ordered,  and  the  supe- 
rior court  is  directed  to  enter  a  decree  quiet- 
ing the  titie  of  appellant  Kenwood  Invest- 
ment Company  to  the  lots,  as  prayed  for  In 
its  answer,  against  all  claims  of  respondent 

CHOW.  O.  J.,  and  CHADWICK,  GOSE, 
and  MOUNT,  JJ.,  concur. 


McGtriRB    T.    POST    FALJiiS    LUMBER    & 

MFG.  CO. 
(Supreme   Court   of   Idaho.     April   11,   1913.) 

1.  MAVIOABL.B  Waters  ($  39*)— Right  to  Usk 
— Care  Required — Floating  of  Loos. 

One  who  engages  in  floating  logs  and  lum- 
ber down  a  stream  must  exercise  reasonable 
care  in  order  to  avoid  injury  to  the  property 
of  others.  The  fact  that  the  stream  is  navigable 
does  not  give  one  the  right  to  dump  logs  and 
timber  into  tbe  stream  and  allow  the  same  to  go 
unattended  and  without  being  cared  for,  and 
form  jams  and  dams  in  the  stream  and  divert 
the  current  of  the  stream  onto  the  proi)erty  of 
other  persons,  and  thereby  injure  and  damage 
the  same. 

[Byd.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  ${  21,  53,  82,  103,  112,  117, 
127,  239-244;    Dec.  Dig.  §  39.»] 

2.  Navigable  Waters  (J  39*)— Injuries  from 
Floating  Logs  —  Negligence  —  Question 
FOR  Jury. 

Kvidence  in  this  case  examined,  and  held 
sufficient  to  go  to  the  jury  to  establish  the 
charge  of  negligence. 

lEd.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  $i|  21,  53,  82,  103,  112,  117, 
127,  239-244 ;   Dec.  Dig.  {  »9.»] 

3.  Evidence  (|  601*)— Opinion  Evidbncb— 
Damages— Injury  to  Property. 

In  an  action  for  damages  on  account  of  in- 
juries to  property,  witnesses  should  not  ordi- 
narily be  allowed  to  testify  to  the  gross  amount 
of  the  damage  sastained  withont  first  detailing 
the  injuries  to  the  property  and  the  damage  to 
each  part  piece,  or  parcel  or  the  value  of  the 
same  at  the  time  of  the  injury  or  destruction. 
The  witnesses  should  be  required  to  give  to  the 
jury  the  detailed  items  and  incidents  of  dam- 
age so  as  to  enable  the  jury  to  make  their  own 
calculation  and  form  their  own  conclusions  as 
to  the  aggregate  damage  sustained. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  S§  2292-2305;    Dee.  Dig.  §  501.*] 

4.  Damages  (S  113*) — Injury  to  Pebsonai. 
Property— Measure  of  Damages. 

In  actions  for  damage  to  personal  property, 
the  measure  of  damage  should  be  the  vahio  of 
the   property  at  the   time   of  its  destruction. 


'For  otQer  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Serl«s  &  Rep'r  Inaexes 


Digitized  by 


v^oogle 


Idabo) 


McOUIRE  T.  FOST  FALLS  LUMBER  &  MFO.  CO. 


655 


where  the  property  has  been  totally  destroyed  or 
BO  badly  injured  or  impaired  as  to  render  it 
▼alneleas  for  the  use  to  whioh  it  was  orif^nally 
designed  and  appropriated.  Where,  however,  the 
property  is  merely  damaged  end  is  capable  of 
being  repaired,  the  measure  of  damages  should 
be  the  cost  of  repair,  together  with  the  value  of 
the  use  of  the  property  during  the  time  it 
would  take  to  make  the  repairs. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  SS  275),  280;    Dec.  Dig.  {  113.»] 

6.  Navigable  Watebs  (§  39*)— Injubies  from 

t'l.OATiNo  Loos— Evidence. 

Evidence  in  this  case  as  to  the  amount  of 
damage  sustained  examined,  and  held,  that  it  is 
insufficient  to  support  a  verdict  and  Judgment 
in  the  amount  rendered  in  this  case. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters.  Cent  Dig.  SS  21,  5:^,  «2,  103,  112,  117, 
127,  235^244 ;  Dec.  Dig.  i  39.*] 

Appeal  from  District  Court,  Shoshone 
County;   W.  W.  Woods,  Judge. 

Action  by  Henry  McGuire  against  the  Post 
Falls  Lumber  &  Manufacturing  Company,  a 
corporation.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Modified. 

E.  N.  La  Velne  and  W.  F.  Morrison,  Jr., 
both  of  Coeur  d'Alene,  for  appellant  A.  G. 
Kerns,  of  Wallace,  for  respondent. 

AILSHIE,  O.  J.  Respondent  obtained  a 
Judgment  In  the  lower  court  for  |2,250  as 
damages  sustained  on  account  of  appellant 
allowing  logs  that  It  was  floating  down 
Pritchard  creek.  In  Shoshone  county,  to  pile 
up  and  cause  a  Jam  and  dam  the  stream,  and 
thereby  wash  out  and  destroy  respondent's 
ditch  and  flume  and  sawmill.  Respondent's 
mill  is  situated  near  Pritchard  creek,  and 
he  had  a  ditch  about  1,800  feet  long  taking 
water  from  Pritchard  creek  and  dropping  It 
into  a  i>ond  near  his  mill.  From  the  pond 
the  water  was  carried  by  means  of  a  flume 
a  distance  of  560  feet  to  respondent's  mill. 
During  the  high-water  period  of  1910  appel- 
lant comi)a«y  commenced  floating  a  large 
quantity  of  logs  It  had  banked  along  Eagle 
and  Pritchard  creeks,  and  It  seems  that 
many  of  these  logs  piled  up  and  formed  a 
Jam  In  the  channel  opposite  respondent's 
property  and  diverted  the  main  stream  on- 
to his  property,  filling  up  the  ditch  and 
washing  away  the  flume  and  damaging  his 
property  generally.  The  damage  here  claim- 
ed Is  the  result  of  the  same  flood  and  log 
drive  set  out  and  Involved  In  Idaho  Northern 
Railroad  Co.  v.  Past  Falls  Lumber  Co.,  20 
Idaho,  695,  119  Pac.  1098,  38  L.  R.  A.  (N.  S.) 
114,  and  the  "McGulre's  mlUrace"  referred 
to  in  the  opinion  In  that  case  is  a  part  of 
the  same  property  Involved  In  the  present 
case.  The  evidence  was  submitted  to  the 
Jury,  and  they  were  thereafter  taken  to  the 
place  and  allowed  to  inspect  the  stream  and 
the  premises  where  the  damage  is  alleged  to 
have  been  committed. 

Tbe  chief  contention  made  Is  that  the  evi- 
dence is  insufficient  to  support  the  verdict 
and  Judgment.    It  is  contended  that  the  ev: 
dence  shows  that  the  Idaho  Northern  Rail- 


road Company  was  responsible  for  the  In- 
Jury,  and  that  appellant  was  not  responsible, 
and  that  It  had  used  such  care  and  diligence 
In  floating  logs  down  the  stream  as  the  law 
devolves  upon  one  using  a  navigable  stream 
as  indicated  by  this  court  in  Idaho  Northern 
R.  R.  Co.  V.  Post  Falls  Lhr.  Co.,  supra.  The 
railroad  company  was  not  a  party  to  this 
action ;  and,  whatever  negligence  may  be 
attributable  to  the  railroad  company,  we  are 
satisfied  that  there  has  been  enough  shown 
in  this  case  to  hold  appellant  for  negligence 
In  allowing  the  logs  to  form  Jams  and  dam 
up  the  stream  and  turn  the  current  on  re- 
spondent's property  and  thereby  injure  and 
destroy  the  same. 

[1]  What  was  said  by  this  court  in  Idaho 
Northern  R.  R.  Co.  T.  Post  Falls  Lbr.  Co., 
supra,  with  reference  to  the  responsibility  of 
one  floating  logs  and  lumber  down  a  stream, 
is  equally  applicable  In  the  case  at  bar.  In 
that  case  the  writer  of  this  opinion,  speak- 
ing for  the  court,  said:  "The  person  who 
undertakes  to  float  logs  and  lumber  down 
a  stream  must  exercise  reasonable  care  In 
order  to  avoid  injury  to  the  property  of  oth- 
ers. The  fact  that  a  stream  is  navigable 
does  not  give  any  one  a  right  to  dump  logs 
and  timber  Into  the  stream  and  allow  the 
same  to  go  unattended  and  without  being 
cared  for,  and  as  a  consequence  to  form 
dams  and  divert  the  current  of  water  to  the 
injury  and  damage  of  others.  •  •  •  The 
party  who  is  attempting  to  navigate  such  a 
stream  must  exercise  care  proportionate  to 
the  dangers  and  dlSlcuItles  of  the  undertak- 
ing and  the  liability  of  Inflicting  Injury  upon 
others." 

[2]  Appellant  contends  that  it  had  a  suffi- 
cient number  of  log  drivers  along  the  stream 
to  properly  take  care  of  the  logs,  and  that 
It  exercised  reasonable  care  and  precaution 
In  attempting  to  navigate  the  stream  and 
protect  the  projierty  of  others.  These  were 
all  proper  questions  to  go  to  the  Jury,  and 
the  Jury  have  found  against  appellant  on  the 
question  of  negligence  and  due  care  and 
precaution. 

[5]  The  next  question  presented  Is  a  more 
serious  one.  It  is  contended  that  the  verdict 
Is  excessive,  and  that  it  affords  evidence  on 
Its  face  that  it  was  the  result  of  passion  and 
prejudice  against  the  appellant.  The  evi- 
dence as  to  the  amount  and  character  of  the 
damage  sustained  Is  unsatisfactory,  and  was 
of  such  a  nature  as  to  leave  It  In  a  large 
measure  to  speculation  and  guesswork  by 
the  jury  as  to  the  amount  that  should  be 
awarded.  It  seems  that  the  flume  was  con- 
structed and  the  mill  built  about  nine  years 
previous  to  this  occurrence,  and  the  material 
was  neces.sarlly  old,  and  much  of  it  must 
have  been  in  a  badly  worn  and  deteriorated 
condition.  There  was  really  no  evidence  as 
to  the  value  of  the  property  at  the  time  of 
the  injury.  It  Is  not  dear  from  the  evidence 
as  to  how  much  of  the  flume  of  .560  feet 
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was  actually  ■washed  away  or  destroyed; 
neither  does  It  appear  to  what  exteut  the 
engine,  boiler,  and  machinery  In  the  mill 
were  damaged.  It  does  appear,  however, 
that  they  were  not  totally  destroyed  or  ren- 
dered worthless.  Notwithstanding  this  fact, 
there  Is  no  evidence  to  show  the  extent  of 
Injury  or  damage  to  any  particular  piece  of 
■property  or  the  expense  of  repairing  the 
same  or  the  expense  that  would  be  incurred 
In  replacing  or  repairing  the  flume.  All  the 
evidence  there  Is  on  the  question  of  the 
amount  of  damage  is  simply  the  statement 
of  the  opinion  of  witnesses  as  to  the  total 
damage  Incurred.  The  respondent  testified 
that  the  property  had  cost  about  $2,000 
when  put  in.  Another  witness  said  that  the 
property  could  not  be  duplicated  for  less 
than  13,000,  but  when  he  was  urged  to  par- 
ticularize and  specify  the  different  articles 
and  value  he  said  he  could  not  do  so.  He 
was  not  very  familiar  with  the  property. 

[8]  Objection  was  made  to  the  class  of  evi- 
dence that  was  Introduced,  on  the  ground 
that  it  was  the  mere  opinion  and  guess  of 
a  witness,  rather  than  any  statement  of  fact, 
and  error  is  assigned  on  the  action  of  the 
ciairt  in  admitting  evidence  of  that  character. 
The  Inquiry  as  to  the  amount  of  damage  a 
person  has  sustained  by  reason  of  wrongful 
acts  is  ordinarily  difficult  at  best  and  attend- 
ed with  more  or  less  uncertainty  and  specu- 
lation. Juries  at  the  best  are  bound  to  base 
their  verdicts  in  some  measure  upon  the 
opinions  and  speculation  of  witnesses.  For 
these  reasons,  courts  ought  to  compel  parties 
claiming  damages  to  specify  and  particular- 
ize as  much  as  possible  both  as  to  the  class 
and  nature  of  the  property  Injured  or  de- 
stroyed and  the  value  of  each  piece  or  parcel 
of  property.  Damages  should  be  awarded  for 
the  purpose  of  compensating  a  person  who 
has  been  injured  and  not  for  profit  or  specu- 
lation. As  said  by  the  Supreme  Court  of 
Washington  in  Berg  v.  HumptuUps  Boom  & 
River  Improvement  Co.,  -38  Wash.  .342,  80 
Pac.  528:  "It  is  only  In  exceptional  cases,  if 
at  all,  that  a  witness  is  permitted  to  testify 
to  the  gross  amount  of  damages  sustained. 
That  question  is  ordinarily  for  the  jury." 
In  T.  C.  Power  &  Bro.  Co.  v.  Turner,  37 
Mont  521,  97  Pac.  950,  the  Supreme  Court  of 
Montana  said:  "While  the  witness  might, 
after  stating  that  he  had  been  damaged  and 
after  giving  the  particular  Items,  have  been 
permitted  to  state  the  sum  total,  the  state- 
ment by  him  of  his  conclusion  as  to  the  lump 
sum  furnished  no  basis  for  calculation  by  the 
jury.  A  verdict  based  upon  such  evidence  Is 
based  upon  the  conclusion  of  the  witness, 
and  not  that  of  the  Jury." 

Considerable  has  also  been  said  In  this 
case  touching  the  measure  of  damage  to 
be  adopted  in  such  cases.  We  see  no  reason 
•vhy  the  rule  applicable  In  cases  of  damage 
to  real  estate  should  not  apply  in  cases  of  per 
-lonal  property  or  fixtures. 


[4]  Where  the  property  Is  totally  destroy- 
ed or  so  badly  Injured  and  impaired  as  to 
render  It  valndees  for  the  use  to  which  It 
was  originally  designed  and  appropriated, 
the  measure  of  damages  should  be  the  value 
of  the  property  at  the  time  of  its  destruction. 
Where,  however,  the  property  is  merely  dam- 
aged and  is  capable  of  being  repaired,  the 
measure  of  damage  should  be  the  cost  of  re- 
pair, together  with  the  value  of  the  use  of 
the  property  during  the  time  that  it  would 
take  to  repair  it  This  is  substantially  the 
rule  adopted  by  this  court  In  Boise  Valley 
Construction  Co.  v.  Kroeger,  17  Idaho,  384, 
105  Pac.  1070,  28.  L.  R.  A.  (N.  S.)  968;  and 
Young  V.  Extension  Ditch  Co.,  IB  Idaho,  174, 
89  Pac.  296.  For  cases  dealing  with  the  sub- 
ject In  reference  to  personal  property,  see 
Layton  v.  Sarpy  County,  83  Neb.  628,  120 
N.  W.  179 ;  McCTure  v.  aty  of  Broken  Bow, 
81  Neb.  384, 115  N.  W.  1081 ;  Western  Mary- 
land R.  R.  Co.  v.  MarUn,  110  Md.  554,  73 
Ati.  267;  13  Cyc.  148. 

In  the  light  of  all  the  evidence  In  this 
case  as  to  the  amount  of  damage  sustained 
and  the  ruling  of  the  court  on  the  admission 
of  evidence,  we  are  thoroughly  satisfied  that 
the  verdict  in  this  case  is  excessive.  The  evi- 
dence Is  such  as  to  render  It  practically  im- 
possible for  us  to  determine  with  any  rea- 
sonable certainty  the  damage  which  the  re- 
spondent has  suffered.  We  have  concluded, 
therefore,  to  render  an  alternative  Judgment 
In  the  case.  A  new  trial  will  be  granted  for 
the  purpose  of  determining  the  amount  of 
damage  sustained,  subject,  however,  to  the 
following  proviso :  If  the  respondent  is  will- 
ing to  remit  the  excess  over  and  above  |1,500 
and  costs  and  within  30  days  after  the  date 
of  this  decision  will  file  a  waiver  of  the  ex- 
cess over  and  above  $1,500  and  costs,  the 
judgment  will  be  affirmed  to  that  extent. 
If,  on  the  other  hand,  he  prefers  to  try  the 
case  anew  on  the  question  of  damages,  sub- 
ject to  the  rules  of  evidence  with  reference 
to  proof  of  damages  as  herein  considered  and 
discussed,  a  new  trial  will  be  granted.  Costs 
of  this  appeal  will  be  awarded  In  favor  of 
respondent,  provided  he  accepts  the  modified 
judgment  If  a  new  trial  Is  had,  costs  of 
this  api)eal  will  be  equally  divided  between 
the  parties. 

SULLIVAN  and  STEWART,  JJ,  concur. 


KEIM  T.  GILMORE  &  P.  R.  CO. 

(Supreme  Court  of  Idaho.     March  6,  1913. 

On  Petition  for  Rehearing, 

AprU  19,  1913.) 

1,  Railboaos  <|  358*)— Pkbsos  on  Track— 
Measvbb  of  Duty. 

Where  K.  was  walking  from  a  market  to 
his  residence,  and  was  following  a  footpa'tli 
across  a  railroad  right  of  way,  and  walkinj; 
down  the  side  of  the  track  at  a  reasonable  dis- 
tance from   the  track   and  alon^   the  station 
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grouncls  within  40  or  KO  feet  of  the  depot,  snd 
in  the  same  direction  as  a  moving  train,  and 
was  exercising  reasonable  care  toaToid  dan- 
ger or  injury,  held,  tlwt  the  railroad  company 
owed  liim  tlie  duty  to  exercise  reasonable  care 
and  take  reasonable  precaution  against  inflict- 
ing an  injury  npon  him. 

fEd.  Note.— For  other  eases,  see  Railroads, 
Cent.  Dig.  a  123«,  1237;   Dec  Dig.  §  353.*] 
2.  Railroads    (|   35!)»)— TiiBBPAflSEB— Mkab- 

UBK  Of  DuiT. 

A  greater  and  higher  degree  of  care  and 
diligence  is  required  of  a  railroad  company  to 
protect  even  a  trespasser  against  injury,  where 
nuch  person  is  npon  its  right  of  way  at  a  sta- 
tion or  depot  grounds,  where  the  company 
transacts  business  with  the  public,  and  whore 
it  invites  persons  to  enter  its  premises,  and  has 
reason  to  expect  at  ail  times  that  there  will 
be  persona  upon  its  grounds  and  premises,  than 
It  owes  to  a  mere  trespasser  at  an  unfrequent- 
ed place. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1238,  1239;   Deo.  Dig.  §  359.*] 

8.  BAiLBoADa  (8  364*)  —  Injuby  to  Pedes- 

TBT  A  N— Liability  . 

Where  a  railroad  company  has  attached  to 
a  train  of  cars  a  steam  xhovel  car,  and  hauls 
the  same  over  its  road  with  jackarma  extend- 
ing to  a  distance  of  from  11  to  22  inches  be- 
yond the  ordinary  width  of  cars  and  beyond 
the  sides  of  snch  car,  the  company  is  liable 
for  damages  inflicted  by  reason  of  the  jackarm 
striking  a  truck  on  a  station  ground  and  hurl- 
ing it  upon  a  passing  pedestrian.  In  such 
case  the  railroad  company  set  a  danger  in  mo- 
tion of  which  the  pedestrian  had  no  notice  or 
knowledge,  and  against  which  he  could  not  rea- 
sonably guard. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  n  1252,  1253;   Dec.  Dig.  |  364.*] 

4.  Trial  (|  208*)— Instbuctions. 

It  is  not  error  for  a  trial  coort  to  give 
instmctians  requested  by  counsel  oa  each  side 
of  the  case,  setting  forth  the  law  applicable  to 
the  theory  of  the  case  advanced  hy  the  party 
requesting  the  instruction,  if  such  instructions 
correctly  state  the  law,  and  there  is  any  evi- 
dence in  the  case  which  would  justify  the  jury 
adopting  the  theory  advanced  by  either  the  one 
or  the  other  of  the  respective  parties. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  477-479;   Dec.  Dig.  i  203.*) 

6.  Tbial  (I  323*)- Vebdict— Waivkb  or  Eb- 

BOB. 

Under  the  provisions  of  section  4394  of 
the  Rev.  Codes,  the  verdict  of  a  jury  is  requir- 
ed to  be  in  writing,  signed  by  the  foreman  "if 
all  the  jurors  agree,  and  by  those  agreeing  if 
three-fourths,  or  more,  but  not  all,  agree,"  and 
must  be  read  by  the  clerk  to  the  jury,  and  the 
inquiry  made  whether  it  is  their  verdict 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  t  769;   Dec.  Dig.  f  323.*] 

6.  Tbial  (J  323*)— Vbbdiot— Waivbb  or  Eb- 

BOB. 

Under  the  provisions  of  section  43M  of 
the  Rev.  Codes,  where  a  verdict  is  reached,  but 
is  not  agreed  to  by  the  entire  jury,  it  should 
be  signed  by  each  member  of  the  jury  agree- 
ing to  the  same,  and  the  court  should  In  such 
cases  see  to  it  that  the  requirements  of  the 
statute  are  complied  wltli;  but  where  this  re- 
quirement is  not  observed,  but  the  jury  is 
polled  in  open  court,  and  10  of  them  answer 
that  the  verdict  returned  and  sijrned  by  the 
foreman  is  their  verdict  and  their  names  are 
entered  on  the  minutes  of  the  court,  and  no  ob- 
jection or  exception  is  taken  to  the  form  of  the 
verdict,  and  no  request  is  made,  to  have  it  sign- 
ed by  the  jurors   agreeing  to   it,   the  error  is 


not  prejudicial,  .and   the  objection  cannot  he 
raised  for  tne  nrst  time  in  the  appellate  court 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  759;   Dec.  Dig.  {  823.*) 
7.  Damaoeb   (I  132*)— Pebsonal  Injuries— 
.    EXCBSSIVE  Kbcoveby. 

Where  a  man,  76  years  of  age  with  a  life 
expectancy  of  about  6  years,  as  estimated  by 
the  mortality  tables,  is  permanently  injured 
and  inaimed  by  a  railroad  company  through  its 
neglisence,  and  is  rendered  a  permanent  suffer- 
er for  the  remaiodi'r  of  bis  life,  hi  Id,  that  the 
appellate  court  would  not  be  justified  in  re- 
ducing or  disturbing  a  judgment  for  flO,000 
damages   as   being    excessive. 

[Ed.  Note.^For  other  cases,  see  Damages, 
Cent  Dig.  §§  372-385,  396;   Dec.  Dig.  §  132.*] 

Appeal  from  District  Court,  Lembl  County ; 
J.  M.  Stevens,  Judge. 

Action  by  Samuel  T.  Keim  against  fhe  Gil- 
liiore  &  Pittsburg  Railroad  Company.  Prom 
Judgment  for  plaintiff,  defendant  appeals. 
Modified  and  affirmed  on  petition  for  rehear- 
ing. 

John  H.  Padgbam,  of  Salmon,  and  A.  O. 
Fording,  of  Pittsbnrgb,  Pa.,  for  appellant 
F.  J.  Cowan  and  E.  W.  Wbltcomb,  both  of 
Salmon,  for  respondent 

AILSHIE,  O.  3.  Tbls  Is  an  appeal  from  a 
judgment  awarding  respondent  $10,000  dam- 
ages. The  respondent  was  injured  by  a  mov- 
ing train  on  appellant's  road.  Tbe  accident 
occurred  on  the  station  grounds  at  the  town 
of  Leadore  on  about  the  28th  of  August. 
1930..  Kelm,  tbe  respondent,  lived  at  the 
village  of  Junction,  which  Is  about  one  mile 
distant  from  the  depot  at  Leadore.  On  tbe 
morning  that  tbe  accident  occurred,  respond- 
ent left  his  home  and  went  over  to  a  meat 
market  on. Galena  street  which  is  a  short 
distance  south  of  tbe  depot  in  Leadore.  Aft- 
er he  got  through  at  the  meat  market,  be 
started  home,  and  It  was  necessary  for  him 
to  cross  the  railroad  track.  The  wagon  road 
extended  diagonally  northwesterly  across  the 
railroad  right  of  way  and  to  tbe  south  and 
west  of  the  depot,  crossing  the  track  about 
250  feet  west  of  the  depot  Respondent,  how- 
ever, left  the  wagon  road  south  of  the  depot, 
and  traveled  north  to  the  depot,  passing  be- 
tween the  depot  and  the  railroad-  track  and 
parallel  with  the  track  the  length  of  the 
depot  and  some  40  or  60  feet  down  the  track, 
where  he  met  with  the  accident  which  inflict- 
ed serious  injuries  upon  his  person.  When 
he  reached  the  depot,  he  saw  a  train  of  car.s 
on  the  track,  either  moving  westward  or  Just 
about  starting  up.  A  plank  walk  of  from 
5  to  7  feet  wide  extended  parallel  with 
the  track  In  front  of  the  depot  from  the 
easterly  end  of  tbe  depot  to  a  point  some 
distance  beyond  the  westerly  end  thereof. 
Between  the  platform  and  the  depot  was  a 
space  of  several  feet  filled  with  gravel.  Re- 
spondent, as  he  walked  past  the  depot  and 
on  to  the  west,  kept  off  the  platform,  and 
walked  on  the  gravel.  He  was  therefore 
from  6  to  7  feet  from  the  track.    About  40  or 
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50  feet  down  the  track  from  the  depot  there 
stood  a  baggage  truck.  Just  as  he  walked 
past  this  truck  leaving  it  between  him  and 
the  passing  train,  a  projecting  Jackarm  on  a 
moving  steam  shovel  car  which  was  attached 
to  the  train  struck  the  truck,  and  threw  it 
with  violence  against  respondent,  knocking 
him  over,  severely  Injuring  him  and  render- 
ing him  unconscious  and  permanently  maim- 
ed and  disabled. 

Api)ellant  has  annexed  to  his  brief  a  map 
or  diagram  showing  the  location  of  the 
streets,  roads,  and  buildings  at  Leadore  and 
Junction,  and  on  this  map  a  line  Is  traced 
from  the  meat  market  down  the  street  across 
the  right  of  way  and  in  front  of  the  depot  to 
the  point  where  respondent  was  injured. 
This  line  is  supposed  to  represent  the  course 
taken  by  Kelm  on  his  way  home.  We  shall 
Insert  this  map  for  the  benefit  of  the  illustra- 
tion It  will  aCtord  any  one  who  may  have 
occasion  to  examine  this  case.  It  is  as  fol- 
lows: 

This  map  shows  tbe  depot  and  Tlclnlty.  The 
(lotted  line  Miows  Keim's  course  as  described  by 
htmselL 


A  great  many  assignments  of  error  have 
been  made,  but  the  real  and  vital  questions 
iieces-sary  to  be  determined  may  be  reduced 
to  a  very  few  propositions, 

[1,  3]  The  first  question  to  be  considered 
is  the  alleged  negligence  of  the  api)ellaut 
Appellant  insists  that  no  negligence  is  shown 
on  the  part  of  the  railroad  company.  Now 
It  apijears  and  is  undisputed  that  the  whole 


mischief  was  caused  by  this  projecting  Jack- 
arm  on  the  moving  steam  shovel  car.  It  ap- 
pears that  these  arms  are  placed  on  each 
side  of  such  a  car  to  be  used  In  steadying  the 
car  when  it  Is  in  operation,  and  that  they  are 
ordinarily  either  turned  bade  or  taken  uS 
when  the  car  is  being  hauled  over  the  road. 
On  this  occasion  the  Jackarm  on  the  side  of 
the  car  next  to  the  depot  and  to  respondent 
was  projecting.  It  is  uncertain  as  to  the 
exact  distance  of  this  projection,  but  it 
seems  quite  clear  from  the  evidence  in  the 
record  that  it  was  anywhere  from  11  to  22 
inches.  It  is  clear  that  the  fault  here  was 
not  with  the  employe  who  left  the  truck 
alongside  the  track.  The  truck  was  far 
enough  away  from  the  track  to  clear  any 
ordinary  car  which  was  accustomed  to  pass 
over  the  track,  and,  indeed,  it  was  not  touch- 
ed so  far  as  the  evidence  shows  by  any  cars 
until  the  steam  shovel  car  came  along. 
Clearly  there  was  no  negligence  on  the  part 
of  the  man  who  left  the  truck  at  tliis  place, 
unless  he  had  notice  that  the  steam  shovel 
car  was  going  to  be  pulled  over  the  road  at 
this  time  in  the  condition  in  which  it  was 
when  it  passed  this  truck.  The  whole  trou- 
ble in  this  matter  lay  with  those  who  were 
o>>eratlng  the  train.  If  they  were  going  to 
pull  a  car  over  the  road  with  projections 
on  the  sides  extending  from  11  to  22  inches 
farther  out  than  any  of  the  cars  usually 
transported  over  the  road,  then  it  was  clear- 
ly the  duty  of  such  operators  to  notify  other 
employes  to  govern  their  actions  accordingly 
In  the  matter  of  leaving  freight,  baggage, 
trucks,  etc.,  along  the  side  of  the  track,  and 
It  was  likewise  the  duty  of  such  operatives 
to  maintain  a  lookout  for  the  protection  of 
those  who  might  be  injured  or  taken  una- 
wares by  reason  of  this  Increased  danger 
from  the  projections  from  the  steam  shurpl 
car.  An  employ^  or  even  a  trespasser  at  the 
station  grounds  may  know  with  almost  exact 
accuracy  the  distance  to  which  the  cars 
which  the  company  hauls  over  its  road  pro- 
ject over  the  track  or  oeyond  the  rail.  He 
may  accordingly  leave  freight,  baggage,  «r 
other  articles  along  the  track,  where  It 
would  entail  no  danger  upon  any  one  ex- 
cept for  just  such  an  unforeseen  condition  as 
arose  In  this  case.  The  only  persons  who  had 
it  In  their  absolute  power  to  prevent  such  an 
accident  as  this  were  the  oi)eratives  of  the 
train.  They  might  warn  other  employes  or 
in  this  case  they  might  have  taken  off  the:^' 
arms  and  reduced  the  car  to  the  standard 
width,  and  In  the  latter  event  no  Injury 
would  have  befallen  the  respondent  and  no 
damage  would  have  been  entailed. 

It  has  been  arpued  with  a  great  deal  of 
force  and  Ingeuuity  that  the  oi)eratives  of 
this  train  could  not  possibly  foresee  that 
Keiin  would  be  immediately  opposite  this 
truck  when  the  steam  shovel  car  would  pass 
the  truck,  and  that  they  are  therefore  guilty 
of  no  negliKcnce.  This  argument,  however, 
confesses  that  the  oi)eratives  of  tliat  train 
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knew  that  the  Jnckarm  -would  strike  the 
truck,  and  that  they  were  carrying  along 
with  them  a  danger  which  might  Inflict  In- 
Jury  upon  Kelm  or  any  other  person  similar- 
ly situated  either  at  a  station  ground  or 
anywhere  else  along  the  track.  The  negli- 
gence lies  back  of  and  prior  to  the  hitting  of 
this  truck  by  the  jackarm  of  the  steam  shov- 
el car.  The  real  negligence  was  In  carrying 
this  car  over  the  road  In  a  train  of  cars 
without  maintaining  a  proper  lookout  to  pre- 
Tent  just  such  injuries  as  this.  It  is  clear 
that  they  were  maintaining  no  lookout  to 
prevent  accidents  from  the  special  hazard  of 
this  car.  It  is  testified  by  a  competent  wit- 
ness that  one  railroad  company  would  not 
accept  a  car  from  another  railroad  company 
for  shipment  over  its  line  in  the  condition 
this  car  was  in,  namely,  with  the  Jackarma 
in  place  and  projecting  as  was  the  case  with 
this  car. 

It  is  insisted  that  respondent  was  guilty 
of  contributory  negligence.  Now  there  might 
b«  something  In  this  contention  if  it  were 
shown  that  respondent  knew  that  the  steam 
shovel  car  was  attached  to  the  passing  train, 
and  that  the  jackarms  were  projecting,  or 
If  he  had  notice  that  the  company  was  ac- 
customed to  pull  such  a  car  over  its  road 
with  the  jackarms  projecting,  as  was  the 
case  on  this  day.  It  Is  clear,  however,  that 
appellant  was  not  aware  of  these  facts.  Nei- 
ther did  he  have  any  information  which 
wonid  put  a  reasonably  prudent  man  on  no- 
tice that  such  thing  was  likely  to  take  place. 
He  was  walking  down  the  track  at  a  rea- 
sonable distance  from  a  train  of  ears.  He 
had  the  right  to  assume  that  the  truck  was 
a  sufHcIent  distance  from  the  track  that  it 
would  not  be  struck  by  a  passing  car,  and 
no  doubt  he  saw  the  cars  passing  the  truck 
one  after  the  other  without  striking  it  or 
interfering  with  it  He  did  not  attempt 
to  go  over  the  truck  or  under  the  truck,  but 
he  passed  on  his  way,  leaving  the  truck  be- 
tween him  and  the  passing  cars.  He  knew 
that  the  cars  could  not  strike  him  unless 
they  left  the  track,  and  he  had  no  reason  to 
suppose  that  any  car  would  strike  this  truck 
and  throw  it  upon  him.  He  was  in  no  way 
speculating  with  danger  or  taking  any  chanc- 
es that  reasonably  prudent  men  would  not 
have  taken  under  similar  circumstances.  The 
railroad  company  set  the  danger  in  motion; 
they  were  the  active  agents  carrying  an  un- 
nsnal  danger  over  their  road. 

[2]  It  has  been  argued  that  the  respondent 
was  a  trespasser  on  appellant's  station 
grounds,  and  that  the  company  owed  him  no 
such  duty  as  it  owes  to  those  who  are  invited 
to  Its  station  on  business  with  the  company. 
It  Is  well  settled  that  a  railroad  company 
is  not  under  the  same  duty  to  look  out  and 
take  precautions  for  the  care  and  safety  of 
a  trespasser  that  It  is  under  to  those  whom 
It  Invites  to  Its  stations  and  grounds  for 
business  purposes.  It  is  settled,  however,  in 
this  state  that  they  are  liable  even  to  a 


trespasser  for  reasonable  care  and  precau- 
tion even  before  their  negligence  reaches  the 
stage  where  it  may  be  designated  as  wan- 
ton or  willful  negligence.  Anderson  v.  Great 
Northern  Ry.  Co.,  15  Idaho,  513,  99  Pac.  91. 
They  have  no  right  to  injure  or  kill  a  tres- 
passer. To  our  minds,  the  care  and  pre- 
caution which  the  company  took  in  this  case 
in  operating  this  car  could  not  be  termed  or- 
dinary care.  If  one  of  the  employ<?s  of  the 
company  had  been  passing  behind  this  truck 
when  it  was  struck  by  the  passing  car  in 
the  condition  in  which  this  steam  shovel 
car  was  on  that  day,  there  could  be  no  ques- 
tion but  that  such  employg  could  recover 
damage.  In  such  case,  the  employ^  might 
be  rightfully  there  under  request  and  em- 
ployment of  the  company,  and  yet  he  could 
no  more  have  foreseen  this  danger  than 
could  Kelm  who  is  termed  a  trespasser.  The 
evidence  discloses  that  Kelm  was  at  least  a 
licensee  on  these  premises.  Witnesses  tes- 
tify that  there  was  a  path  from  Junction  to 
the  markets  at  Leadore  that  had  been  trav- 
eled at  least  ever  since  the  railroad  was  con- 
structed, and  that  the  course  Kelm  was  tak- 
ing' on  this  occasion  was  along  the  course  of 
that  path,  and  that  this  had  been  traveled 
continuously  by  pedestrians  between  the  two 
towns  ever  since  the  construction  of  the  road. 
It  is  well  settled  that,  where  such  a  custom 
or  practice  prevails,  the  railroad  company  Is 
chargeable  with  notice  that  licensees  or  tres- 
passers, If  you  please,  may  be  on  or  along 
the  track  at  such  places.  Anderson  v.  Great 
Northern  R.  R.  Co.,  15  Idaho,  513,  99  Pac. 
91 ;  Illinois  Central  v.  Dick,  91  Ky.  434,  15 
S.  W.  665.  It  should  be  remembered  that 
respondent  was  at  a  place  where  the  appel- 
lant might  always  expect  licensees  and  em- 
ployes, and  where  It  was  the  duty  of  the 
company  to  maintain  a  lookout  for  persons 
who  might  rightfully  be  on  the  premises, 
and,  even  though  the  respondent  were  Mraself 
a  trespasser  at  that  place,  the  appellant,  on 
the  other  hand,  would  be  chargeable  with  a 
greater  duty  even  to  him  at  that  place  than 
it  would  have  been  at  some  remote  or  iso- 
lated place  where  it  was  not  chargeable  with 
the  duty  of  looking  out  for  those  it  might 
expect  upon  its  premises  and  about  Its  track. 
See  notes  to  Frye  v.  St.  L.,  I.  M..  etc.,  Co., 
8  L.  R.  A.  (N.  S.)  10G9,  and  Smith  v.  Nor- 
folk &  So.  Ry.,  25  L.  R.  A.  287. 

[4]  The  objections  made  to  the  instructions 
of  the  court  are  not  well  taken.  The  in- 
structions appear  to  fairly  state  the  law, 
and  the  most  that  can  be  said  against  them 
is  that  they  state  the  law  applicable  to  dif- 
ferent theories  of  the  case.  It  often  hap- 
pens, however,  in  the  trial  of  a  lawsuit  that 
such  Instructions  are  necessary  because  one 
party  tries  his  case  on  one  theory  of  the  law 
and  upon  one  view  of  the  evidence,  while  the 
other  party  tries  bis  side  of  the  case  upon  a 
dilTereut  theory  and  hopes  to  produce  such 
evidence  as  to  have  his  rule  of  law  applica- 
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ble  thereto.  A  court  cannot  foresee  what 
conclusion  a  Jury  wlU  reach  as  to  the  facts, 
and  so  the  court  often  finds  himself  under 
the  necessity  of  giving  the  jury  the  rule  of 
law  applicable  to  each  theory  of  the  case. 
That  appears  to  have  been  done  In  this  case. 
The  complaint  that  the  language  of  the  in- 
struction was  unintelligible  is  not  a  cause 
for  reversal.  lustructlons  should  not  be  con- 
fusing and  should  be  couched  in  as  simple, 
plain,  everyday  language  as  It  is  possible  to 
use  (Thatcher  v.  Quirk,  4  Idaho,  267,  38  Pac. 
662),  but  the  particular  language  in  which 
Instructions  should  be  couched  must  be  left 
to  the  Judge  who  is  giving  the  instruction  so 
long  as  the  language  used  states  the  law  ap- 
proximately correct 

[6,  (]  The  verdict  in  this  case  was  con- 
curred in  by  10  Jurors  only,  and  was  signed 
by  the  foreman  only.  It  Is  urged  that  this 
verdict  is  erroneous  and  should  be  set  aside. 
Section  4394  of  the  Rev.  Codes  provides  as 
follows:  "When  the  jury,  or  three-fourths 
of  them,  have  agreed  upon  their  verdict,  they 
must  be  conducted  into  court,  their  names 
called  by  the  clerk  and  the  verdict  rendered 
by  their  foreman.  The  verdict  must  be  in 
writing,  signed  by  the  foreman,  if  all  the 
jurors  agree,  and  by  those  agreeing,  if  three- 
fourths  or  more,  but  not  all,  agree,  and  must 
be  read  by  the  clerk  to  the  jury,  and  the 
Inquiry  made  whether  it  is  their  verdict. 
♦  •  •"  In  this  case  the  jury  after  re- 
turning their  verdict  were  polled  In  open 
court,  and  ten  answered  that  the  verdict 
returned  was  their  verdict,  and  two  answered 
that  it  was  not  their  verdict.  It  seems  to 
us  that  the  calling  of  the  names  of  the  Ju- 
rors and  ten  of  them  responding  that  this 
was  their  verdict,  and  their  names  being  en- 
tered upon  the  minutes  of  the  court  at  the 
time,  was  a  sufficient  compliance  with  the 
statute,  and  answered  aU  the  purposes  in- 
tended to  be  accomplished  by  the  statute  in 
ruquirlng  them  to  each  sign  the  verdict 
whore  the  verdict  is  not  unanimous.  Simi- 
lar statutes  elsewhere  have  been  held  direc- 
tory only.  Morrison  v.  Overton,  20  Iowa, 
4C.">;  Gurley  v.  O'Dwyer,  61  Mo.  App.  348; 
.'?S  Cyc.  1871.  In  this  case  no  objection  was 
made  at  the  time  the  verdict  was  returned 
that  it  was  not  signed  by  the  jurors,  and  no 
ol)jectlou  was  taken  whatever  to  the  form  of 
the  verdict  or  the  failure  to  sign  the  ver^ 
diet  by  those  who  answered  upon  the  call  of 
tholr  names.  It  would  not  be  consonant  with 
our  prac-tlce  to  allow  a  reversal  of  the  Judg- 
ment in  a  case  like  this  where  no  objection 
was  taken  to  the  Irregularity  or  failure  to 
comply  literally  with  the  statute  at  the  time 
the  error  was  committed  in  the  lower  court 
.TohiiPon  T.  Fraser,  2  Idaho  (Hash.)  404,  18 
rac.  48. 

[7]  Appellant  also  complains  of  the  ver- 
dict, and  charges  that  it  is  excessive.  It  ap- 
I'cnrs  that  the  respondent  at  the  time  of  his 


injury  was  about  76  years  old,  and  that  ac- 
cording to  the  mortality  tables,  he  had  a 
life  expectancy  of  about  six  years.  20  A.  & 
E.  Ency.  of  Law  (2d  Ed.)  885.  It  appears 
that  he  has  suffered  great  pain  and  agony 
from  his  injuries,  and  that  he  is  destined  to 
be  a  great  sufferer  the  remainder  of  his  days, 
and  will  have  to  be  cared  for  as  long  as  he 
lives.  Under  tnich  circumstances,  we  are 
not  prepared  to  say  that  a  verdict  of  $10,000 
is  excessive.  Under  the  circumstances  we 
do  not  feel  inclined  to  reduce  this  judgment 
The  judgment  should  be  affirmed,  and  it  ia 
so  ordered.  Costs  awarded  in  favor  of  re- 
spondent 

SULLIVAN  and  STEWART,  JJ.,  concur. 

On  Petition  for  Rehearing. 

STEWART,  J.  A  petition  for  rehearing 
has  been  filed  in  this  case,  and  in  the  peti- 
tion it  ia  very  earnestly  contended  that  an 
injustice  has  been  done  the  appellant  by 
reason  of  the  Judgment  in  the  case  being 
excessive.  Counsel  has  referred  to  the  au- 
thorities bearing  upon  this  Question,  and  our 
attention  Is  also  called  to  the  evidence  in 
support  of  the  Judgment  Without  entering 
into  a  discussion  of  the  evidence  and  the  au- 
thorities cited,  and  from  such  examination, 
the  court  is  of  the  opinion,  in  view  of  the 
circumstances  of  the  case  and  the  age  of  the 
appellant  that  the  Judgment  Is  excessive, 
and  that  to  do  Justice  in  this  case  the  Judg- 
ment should  be  modified  and  reduced  to  the 
sum  of  ;i;9,000. 

The  Judgment  is  therefore  reduced  to  $8k- 
000,  and  the  petition  is  dismissed. 

AILSHIE,  C  J.,  and  SULLIVAN,  J.,  con- 
cur. 


UNFRIED  et  al.  v.  LIBERT. 
(Supreme  Court  of  Idaho.    April  10,  1913.) 

1.  PuNmvB  Damaoss. 

On  the  former  appeal  (see  20  Idaho,  708. 
730,  119  I'ttc.  8Sr))  it  was  held  that  no  punitive 
or  exemplary  damages  could  be  recovered  in 
this  case  and  ttie  cause  was  remanded  for  a  new 
trial  as  to  the  actual  damages  sustained  by 
the  plaintiffs  and  the  value  of  the  wool  clip  cdC 
1907. 

2.  Trover  and  Conversion  (5  4tt*)— Mkasuke 
OF  Damaobb— Market  Vaixie. 

Held,  that  the  appellant's  possession  of 
said  sheep  was  wrongful  and  that  he  was  re- 
sponsible to  the  plaintiffs  for  the  market  value 
of  such  sheep  at  the  time  they  were  taken. 

I  Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  {  263 ;  Dec.  I>ig.  |  4H.*] 

3.  Appeal    and    E^ror    (|    1195*)— Law    of 
Case— B'oRMjsR  Opinion. 

Held,  that  the  issues  made  by  the  amended 
complaint  after  the  reversal  of  this  case  on  the 
former  appeal  were  identical  with  the  said  two 
causes  of  action  as  alleged  in  the  original  com- 
plaint, and  that  the  fonnor  decision  in  this  case 
was  the  law  of  the  case  on  a  new;  trial  thereof, 
as  the  causes  of  action  arose  out  of  the  same 
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transactkw,  iiiv<dvtoK  tbe  iwma  wrongful  tree- 
pasa. 

[hii.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fS  4«B1-4U65;  Dec.  Dig.  « 
11»6.*] 

4.  LiAW  OF  THE  Case. 

On  the  former  appeal  tbe  light  of  the  plain- 
tiffs to  maintain  this  action  was  sustained,  aside 
from  punitive  damages. 

5.  Tbial  ({  333*)— Vebdict. 

Hetd.  that  t^ie  evidence  is  snfBcient  to  sus- 
tain the  verdict. 

[Bid.  Note.— Jb\)r  other  cases,  see  Trial,  Cent. 
Dig.  a  784,  780 ;  Dec.  Dig,  «  a33.»] 

0.   IRSTBUOTIORS. 

Heid,  that  the.  instructions  given  by  the 
court  stated  Uie  ^w  of  tbe  case  as  applied  to 
the  evidence. 

Appeal  from  District  Court,  Nez  Perce 
County ;  E^gar  C.  Steele,  Judge. 

Action  by  Fre<l  TJnfrled  and  another  against 
William  A.  libert.  From  a  Judgment  for 
plaintiffs  and  a  denial  of  a  new  trial,  defend- 
ant appeals.    Affirmed. 

Chas.  L.  McDonald  and  Ben  F.  Tweedy, 
both  of  Lewiston,  for  appellant  I.  N.  Smith, 
of  Portland,  Or.,  Jas.  L.  Ham  and  Clay  Mc- 
Xamee,  both  of  Lewiston,  for  respondents. 

SULLIVAN,  J.  Thii  la  an  appeal  by  the 
defendant,  who  ig  appellant  here,  from  a 
judgment  based  on  the  verdict  of  a  Jury 
which  awarded  to  the  respondents  damages 
in  tbe  sum  of  $5,513,  alleged  to  have  been 
sustained  by  reason  of  a  certain  sheep  trans- 
action. 

[1]  This  case  was  once  before  this  ^urt 
(see  20  Idaho,  708,  119  Pac.  885),  and  on  pe- 
tition for  rehearing  (20  Idaho,  730,  119  Pac. 
892;  this  court  beld  that  no  punitive  or  ex- 
emplary damages  could  be  recovered,  and 
also  that  there  could  be  no  recovery  for  the 
wool  clip  In  question  for  1906,  and  remand- 
ed the  case  for  a  new  trial  as  to  the  actual 
damages,  If  any,  sustained  by  the  plaiatlffs. 
The  facts  are  very  fally  stated  :ln  tbe  tonner 
opinion  and  will  not  be  repeated  here.  An 
amended  complaint  was  filed  after  the  Case 
was  remanded,  wherein  and  whereby  the 
plaintiffs  claimed  damages  in  the  snm  of 
$6,153,  with  interest. 

Tbe  action  is  based  on  three  causes  of  ac- 
tion, and  on  motion  the  second  cause  was 
stricken  from  tbe  complaint  and  the  cause 
was  tried  on  tbe  first  and  third  causes  of 
action.  From  a  Judgment  in  favor  of  tbe 
plaintiff,  and  from  bn  order  denying  a  new 
trial,   this  appeal  was  taken. 

(2]  Counsel  for  ai^ellant  contend  that, 
during  the  time  appellant  held  said  sheep, 
he  had  possession  of  them  for  the  purpose 
of  foreclosing  bis  mortgage.  The  facts  show 
that  appellant's  possession  of  said  sheep  was 
vrrougful,  taken,  in  the  first  place,  under  a 
▼old  order  purporting  to  appoint  a  receiver, 
whleb  receiver  was  thereafter  removed,  and, 
notwithstanding  Ms  removal,  the  appellant 


«till  unlawfully  and  wroDgfuUy  kept  posses- 
sion of  the  sheep. 

This  court  held  on  tbe  former  appeal  (see 
20  Idaho,  729,  119  Faci  891)  as  foUows:  "But 
where,  as  in  this  case,  tbe  facts  show  that 
tbe  appellant  wrongfully  took  jMssessiou  of 
tbe  mortgaged  property  and  retained  the 
same  and  converted  such  property  to  bis  own 
use  or  itermitted  it  to  be  lost  or  injured  or 
destroyed,  be  is  responsible  to  the  owner  for 
the  market  value  of  such  property  at  the 
time  the  same  was  taken."  The  Supreme 
Court  of  Washington  also  -held  that  tbe  pos- 
session under  tbe  void  order  appoiutlng  said 
receiver  was  wrongful.  See  Ubert  v.  Uu- 
fried,  47  Wash.  182,  91  Pae  774. 

[3]  NotwithsUndlng  the  fact  that  tbe  Su- 
preme Court  of  Idaho,  as  well  as  tbe  Su- 
preme Ck>urt  of  Washington,  held  that  Li- 
bert's possesslMi  was  wrongful  and  unlaw- 
ful, counsel  for  appellant  cont«id  tb*t  Li- 
bert's possession  was  ri^tful  under  tbe 
mortgage,  and  contend  in  their  brief  for  a 
reversal  of  the  case  on  that  ground  as  well 
as  upon  certain  other  grounds.  Counsel  for 
appellant  contend  that  the  Issues  of  the  sec- 
ond tdal  were  so  different  from  those  on  tbe 
first  that  tbe  former  decision  In  this  case 
would  not  be  the  law  of  this  case  on  the 
new  trial.  An  examination  of  tbe  pleadings 
and  tbe  issues  made  by  them  refute  this  con- 
tention. 

Tbe  second  trial  of  this  case  was  had  npcm 
two  causes  of  action:  Tbe  first  relates  to 
tbe  wrongful  taking  of  the  sheep  and  certain 
other  property  which  the  receiver  took  and 
the  value  of  tbe  property,  with  Interest,  from 
the  time  of  its  taking;  the  second  cause  in- 
volved the  wool  clip  from  said  sheep  for 
1907.  The  two  causes  of  action  which  were 
submitted  to  the  Jury  are  identical  with  tbe 
two  causes  of  actiqn  which  were  involved 
on  the  former  appeal.  They  arise  out  of  the 
same  transaction,  relate  to  the  same  rights 
between  tbe  same  parties,  concern  tbe  same 
subject-matter,  and  involve  the  same  wrong- 
ful trespass.  There  is  no  merit  In  that  con- 
tention of  counsel. 

[4]  On  the  former  appeal  this  court  di- 
rected that  a  new  trial  be  had  in  this  case 
upon  the  theory  of  the  law  as  laid  down  in 
that  decision  and  in  harmony  with  the  views 
therein  expressed,  and  teld  that  the  cause 
ought  to  be  submitted  to  a  Jury  with  a  view 
of  arriving  at  a  correct  estimate  of  the  actu- 
al damages,  "free  from  all  notion  of  inflict- 
ing any  punitive  or  exemplary  penalty  on 
the  appellant"  It  appeared  in  the  former 
case  that  the  Jury  had  allowed  punitive  dam- 
ages, and  on  tbe  former  appeal  this  court 
concluded  that  the  evidence  was  insufficient 
to  sustain  any  award  for  punitive  or  ex- 
emplary damages.  The  right  of  tbe  plaintiff 
to  maintain  the  action  was  sustained,  aside 
from  punitive  damages.  It  was  there  settled 
that  Libert's  possession  of  said  sheep  was 
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wrongfaL  A  retrial  of  tbe  case  was  ordered 
for  the  purpose  of  arriving  at  a  correct  esti- 
mate of  damages,  and  tbe  record  shows  that 
the  case  was  retried  upon  that  theory.  It 
will  serve  no  good  purpose  for  us  to  enter 
into  a  discussion  of  the  evidence  here  or  to 
quote  extensively  from  It,  but  on  a  care- 
ful examination  of  It  we  are  eatlsfled  that 
it  amply  sustains  the  verdict  of  the  Jury. 

[t]  Counsel  contends  that  the  verdict  Is 
greater  than  the  prayer  of  tbe  complaint  or 
than  the  facts  stated  In  the  complaint  would 
Justify.  The  sums  claimed  and  tbe  Interest 
which  may  be  legally  computed  tbereon 
amount  to  as  much  as  the  verdict  of  the 
jury.  Even  If  that  were  not  so,  and  the  evi- 
dence on  the  trial  clearly  showed  that  the 
damages  were  greater  than  the  amount  pray- 
ed for,  tbe  court  could  have  directed  the 
prayer  to  be  amended  to  conform  to  the  evi- 
dence or  could  have  entered  Judgment  for 
tbe  amount  of  damages  established  by  the 
evidence.     Section  4229,  Rev.  Codes. 

[t]  Some  objection  is  made  to  the  instruc- 
tions given  by  the  trial  court  to  tbe  Jury. 
Upon  a  careful  examination  of  those  in- 
structions, we  are  satisfied  that  the  instruc- 
tions were  correct  as  applied  to  the  facts 
of  this  case. 

Finding  no  reversible  error  in  tbe  record, 
tbe  Judgment  must  be  affirmed,  and  It  Is 
so  ordered,  with  costs  In  favor  of  the  re- 
spondents. 

AILSHIE;  C.  J.,  and  STBWABT,  J.,  con- 
cur. 

(23  Idabo.  815) 

BKINTON  T.  STEELE  et  at 
(Supreme   Court  of  Idaho.     April   12,    1013.) 

1.  Afpkal  and  Ebboe  (I  1010*>— QuimNQ 
Title  (|  44*)— Questions  of  Fact— Find- 
ings—Evidence. 

Where  the  evidence  is  oonflicting  as  to  the 
facta,  and  there  is  substantial  evidence  support- 
ing the  findings  of  fact  by  tbe  trial  court,  the 
findings  and  the  decree  entered  in  accordance 
therewith  will  not  be  reversed. 

[Ifid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |S  3979-^982,  4024 ;  Dec.  Dig. 
i  1010;*  Quieting  Title,  CenL  Dig.  IS  89- 
9*J ;   Dec.  Dig.  i  44. »] 

2.  Tbial  (I  398*)— FiNDiNOB  by  Coubt— Cok- 

filSTENCT. 

Where  there  is  substantial  evidence  sup- 
porting the  findings  of  the  trial  court  upon  tbe 
issues  of  fact,  and  such  findings  can  be  reconcil- 
ed as  a  whole,  and  the  decree  is  in  accordance 
with  the  findings  supporting  such  issues,  such 
findings  will  not  be  held  to  be  contradictor;  or 
Inconsistent. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  tt4«,  047;  Dec.  Dig.  i  39&»] 

8.  Appeal  and  E>bro«  (|  117»*)— Kevkbsal— 
dlbectino  pindinob  in  lowbb  coust. 
Where  finding  of  fact  are  made  and  a 
decree  entered  wherein  the  boundary  line  be- 
tween lots  12  and  13  In  block  30  of  ttie  city  of 
licwiston  is  involved,  and  such  findings  are  not 
certain,  and  will  not  enable  the  parde*  ia  ia- 
terest  to  identify  the  exact  Une  of  diviaioii  opoa 


the  ground,  the  iindiags  ttnH  dectee  will  be  set 
aside,  and  the  trial  conrt  directed  to  make 
new  findings  and  enter  a  decree  describing  tbe 

true  line  between  the  two  lota  by  a  correct  and 
certain  description,  referring  to  monuments 
and  markings  upon  the  ground  showing  the  true 
line. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  4588-1590;  Dec  Dig.  I 
llTti.*] 

Appeal  from  District  Court,  Nez  Perce 
County;    Edgar  C.  Steele,  Judge. 

Action  by  Caleb  Brlnton  against  Wesley 
Steele  and  another  to  quiet  title.  From  a 
Judgment  for  defendants,  plalutift  appeals. 
Reversed,  with  directions. 

See,  also,  19  Idaho,  71,  112  Paa  319. 

B.  F.  Tweedy,  of  Lewlston,  for  appellanL 
Geo.  W.  TaunahiU  and  Fred  B.  Butler,  botb 
of  Liewlston,  for  respondents. 

STDWART,  J.  This  action  was  brought 
by  appellant  to  quiet  title  to  a  strip  of  land 
near  the  line  of  subdivision  between  lots  12 
and  13,  block  30,  of  the  city  of  Lewlston. 
The  trial  court  entered  a  decree  quieting  the 
title  in  tbe  respondent  to  the  following  strip 
of  laud:  "A  triangular  strip  of  land,  and 
every  part  thereof,  tbe  same  being  a  strip 

of  land  11  feet  inches  wide  at  the 

south  end  thereof,  and  at  tbe  north  end 
both  east  and  west  boundaries  terminate  at 
the  same  point,  the  same  being  a  part  of 
lot  12,  block  30,  of  tbe  original  plat  of  ttte 
city  of  Lewlston,  Idaho,  and  the  same  being 
located  on  the  west  side  of  the  row  of  pop- 
lar trees  extending  through  and  across  said 
tract  of  laifd,  marking  the  east  boundary 
line  of  lot  12,  block  30,  of  the  original  plat 
of  the  dty  of  Lewlston,  Idaho." 

The  evidence  shows  that  the  dty  of  Lewis- 
ton  was  surveyed  by  B.  B.  True  In  August, 
1874,  and  field  notes  were  prepared  and  a 
plat  of  said  city  according  to  such  survey 
was  prepared  and  approved  by  the  mayor 
and  trustees  of  tbe  city  of  Lewlston  on  June 
26,  1876,  and  was  filed  for  record  July  1, 
1879,  In  the  records  of  Nes  Perce  county. 
This  plat  shows  block  30;  the  names  of  the 
streets  are  not  clearly  shown,  but  lots  12 
and  13,  block  30,  are  designated.  It  appears 
that  Wesley  Steele,  the  respondent,  is  the 
owder  of  lot  12,  blodt  SO,  and  that  the  ap- 
pellant Jones  Is  the  owner  of  the  west  halt 
of  lot  13,  block  30,  and  that  block  30  is  * 
block  in  tbe  original  plat  of  tbe  city  of  Lew- 
lston, Idabo.  The  appellant  Jones  subdivid- 
ed and  platted  the  west  half  of  lot  13,  which 
was  subdivided  into  lots,  blocks,  streets,  and 
alleys,  and  lots  were  sold  according  to  such 
plat  to  various  parties  who  have  built  and 
constructed  resldnices,  business  houses,  and 
made  substantial  improvements  in  accord- 
ance with  the  plat  of  said  west  balf  of  lot 
13  of  block  30. 

The  controversy  arises  from  a  dispute  be- 
tween tbe  appellant  and  respondent  as  to 
the  line  dividing  lota  12  and  13.    Under  the 
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appellant's  contention,  the  strip  in  contro- 
versy and  described  In  the  decree  Is  a  part 
of  lot  13,  and  Is  owned  by  appellant;  while 
the  respondent  contends  that  the  triangular 
strip  described  in  the  decree  Is  a  part  of  lot 
12,  and  is  owned  by  the  respondent.  The 
trial  court  concluded  that  the  evidence  sup- 
ports the  contention  of  the  respondent,  and 
that  the  strip  of  land  in  controversy  is  a 
part  of  lot  12. 

[1]  This  appeal  Is  from  the  Judgment  Sev- 
eral errors  are  assigned,  all  of  which  may 
be  considered  under  the  following  contentions 
of  the  appellant: 

First.  That  the  evidence  does  not  support 
the  findings  and  decree.  It  appears  that  E. 
B.  True  made  a  survey  of  the  city  of  Lewis- 
ton,  and  prepared  field  notes  on  the  dates 
heretofore  stated,  and  that  Briggs,  who  had 
done  surveying  work  for  the  government  and 
the  county,  did  work  for  Brinton  in  the  way 
of  subdividing  lot  13,  block  30,  in  the  city  of 
Lewiston,  and  In  making  a  plat  thereof. 
The  survey  was  started  at  a  monument  at 
Kettenbach's  on  the  east  boundary  of  the 
old  original  town. of  Lewlston,  and  is  shown 
by  True's  notes  at  a  line  east  a  half  mile, 
north  a  quarter  mile  from  the  corner  near 
the  Normal  SchooL  Briggs  testifies :  "I 
brought  that  line  down  Main  street  and  al- 
so along  the  foot  of  the  hill  until  I  came 
to  the  line  between  the  public  high  school, 
•  •  •  and  ♦  •  •  I  got  to  that  line 
and  I  found  from  surveys  that  had  been 
made  by  Mr.  Bell  that  there  was  a  monu- 
ment at  the  west  end  of  Idaho  street  I  took 
that  for  a  stopping  point;  that  checked  tip 
with  the  monument  at  the  end  of  what  we 
call  Schoolhouse  Lane;  then  I  went  down 
to  the  monument  on  G  street  and  it  says 
40  feet  west  and  40  feet  south  wUl  establish 
the  northeast  corner  of  the  block,  now  oc- 
cupied by  the  Cash  Hardware  Store.  I  took 
the  course  of  that  and  it  came  to  the  south 
line  of  E  street  or  Main  street,  and  produc- 
ed the  southwest  corner  of  Block  30;  then 
from  Mr.  True's  notes — he  gives  some  cours- 
es and  distances,  and  I  checked  those  out, 
and  then.  In  order  to  establish  the  points 
where  his  courses  are  not  given,  I  measured 
south  from  Main  street,  and  then  swung  that 
point  so  that  the  distance  would  fit  that  he 
be  gave  in  the  notes,  with  the  courses.  Then 
I  Joined  my  work  together  and  there  was 
quite  a  discrepancy  on  the  south  boundary, 
but  on  the  north  boundary  along  the  south 
line  of  Main  street  I  think  it  checked  out 
very  close.  Then  I  apportioned  that  distance 
in  proportion — so  many  feet  to  the  hundred. 
Tliat  gave  lot  13  Just  about  three  feet  lack- 
ing a  very  small  fraction  of  an  inch,  that  Is 
on  the  angle  that  was  made  by  extending 
lot  13  longer  than  the  original  survey  made 
by  True.  ■  apportioned  tliat  distance,  and 
also  gave  the  schoolhouse  their  proi>ortlon 
and  the  lot  that  belongs  to  Mrs.  Whitman, 
and  also  cowing  up  along  the  brow  of  the 
hill,  and  from   that  distance  I  established 


the  boundary  line  of  lot  13.  Then  I  divid- 
ed that  lot  and  I  found  that  the  excess 
there  was  about  three  feet  as  near  as  I  can 
remember,  and  then  I  produced  that  line 
south  to  the  center  line  of  Main  street,  and 
I,  of  course,  established  the  southwest  cor- 
ner from  that  line,  found  the  distance  by 
measuring  back  from  Main  street.  And  then 
I  ran  that  line,  and  in  running  that  line  it 
hit  the  trees  Just  as  close  to  the  center  aa  I 
could  see  from  off  the  hill.  I  found  that  I 
had  to  make  an  oftset  By  trees  I  mean  the 
first  tree  that  I  struck  in  sighting;  it  was 
on  the  line  between  lots  12  and  13.  The  line 
hit  the  trees  close  to  the  center.  I  Imew  the 
trees  were  In  the  way,  and  I  then  went  to 
Main  street,  that  being  the  shorter  distance 
than  it  was  on  the  south  side,  and  I  measur- 
ed the  whole  distance,  and  then  I  apportion- 
ed the  distance  that  would  be  right  south  of 
the  tree.  That  gave  me  my  west  point  to 
run  by  from  the  southwest  comer,  and  I  pro- 
duced that  line  and  measured  in  and  set  the 
west  boundary  of  the  line.  Then  they  talk- 
ed about  making  some  changes  In  the  lots  on 
the  south  where  Mr.  Steele's  residence  now 
is,  and  fixing  some  lots  to  get  in  through  this 
alley,  wanting  an  alley  to  come  through. 
Mr.  Brinton  wanted  an  alley,  but  he  want- 
ed It  himself,  and  he  wouldn't  dedicate  it,  be 
wanted  a  private  alley,  and  I  told  him  I 
wouldn't  do  anything  with  It  if  he  didn't 
want  to  dedicate  it.  He  could  lay  his  land 
out  any  way  he  wanted  to,  but  I  wouldn't 
do  that,  and  by  that  time  I  got  a  telegram 
from  the  Surveyor  General,  and  I  turned  the 
matter  over  to  Mr.  Maxon.  I  was  city  sur- 
veyor at  that  time,  and  had  that  Normal  Hill 
sewer  on  my  hands  and  other  work.  That  is 
about  all  I  did  in  that  block.  I  apportion- 
ed the  excess  in  this  way :  Mr.  True's  meas- 
urements, and  it  is  that  way  with  all  survey- 
ors that  have  chalnmen;  we  don't  exactly 
agree  In  measurements ;  now,  in  this  way,  if 
Mr,  True  says  that  the  south  side  of  lot  12 
is  88  feet  and  I  make  It  89  feet  there  is 
a  foot  of  excess ;  there  la  a  foot  to  be  added, 
that  is,  In  that  proportion,  not  a  foot  but 
the  proportion  that  I  make  it  Now  in  the  • 
whole  distance,  supposing  there  Is  forty  lots 
and  there  Is  forty  feet  and  they  are  all  ex- 
actly the  same  widtli,  then  I  i^^ve  each  lot 
a  foot ;  that  is.  If  I  feel  sure  that  my  survey 
checked  out  exactly.  After  I  came  back 
from  working  for  the  government  I  went 
back  and  checked  it  over ;  that  is,  from  this 
southeast  corner  of  the  schoolhouse;  there 
is  a  permanent  point;  it  is  not  a  monu- 
ment it  lays  south  of  one,  this  monument  at 
the  schoolhouse,  and  the  5-acre  tract  which 
is  called  lot  5  of  acres  of  the  Risdon 
tract  is  tied  onto  the  southeast  corner  of 
the  schoolhouse  lot;  that  is  the  only  tie 
there  is  there.  This  St  John's  place;  there 
is  no  tie,  only  he  shows  here  a  post  or  cor- 
ner. I  apportioned  that  Just  as  carefully 
as  posiiible;  and  at  that  time  I  didn't  know 
MC;,  Briutou,  had  never  met  him  in  my  life, 
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ana  I  dlfln't  know  him.  I  came  here  to  this 
monument  In  Schoolhouse  I^ne  and  measur- 
ed down  until  I  came  to  the  point  that  I  had 
made  coming  up  on  the  street  to  where  KJos 
had  bought  some  laud ;  I  found  that  correct, 
and  I  came  back  to  the  southeast  corner  of 
the  schoolhouse  lot  and  ran  out  the  school- 
house  lot,  and  Mrs.  Whitman's  lot,  and  found 
the  old  original  post;  we  hadn't  dug  It  ont 
then;  that  Is  at  the  southeast  corner  of  lot 
13,  and  from  there  I  measured  up  the  same 
distance  and  found  my  point,  and  Just  went 
over  the  same  ground  on  this  offset  line  and 
checked  into  these  stakes  for  Mr.  Steele  Just 
merely  to  cheek  np  the  work;  it  che<*ed  up 
exactly ;  some  measurements  by  a  steel  tape, 
and  I  apportioned  it  just  as  I  did  before.  I 
couldn't  designate  the  exact  trees,  but  about 
the  10th  of  May,  1873, 1  came  here  with  Ma- 
jor Tniax  to  try  to." 

J.  O.  Maxon,  a  surveyor,  testified  that  he 
did  work  in  the  way  of  platting  the  subdivi- 
sion of  lot  13,  block  30,  of  Lewlston  for  Mr. 
Brinton  and  for  Mr.  Brlgga,  who  was  making 
a  survey  for  Brinton,  and  who  blocked  out  a 
part  of  the  front  lots  at  the  north  end;  he 
had  them  staked  out  and  the  line  of  lots  all 
set  out,  about  300  feet  from  the  street  along 
both  sides  of  Ninth  street,  and  he  had  the 
center  line  of  Ninth  street  established,  and 
then  he  turned  over  the  matter  to  me.  He 
also  bad  a  few  of  the  stakes  set  on  the  west 
side  of  the  alley,  also  on  the  east  side  of  It, 
on  the  west  side  of  lot  13.  I  found  it  ab- 
solutely correct  as  far  as  I  checked  It  I 
checked  it  all  over,  and  he  told  me  what  be 
had  done,  and  I  cheeked  It  all  over  care- 
fully and  found  It  absolutely  correct — It  might 
have  been  an  inch  off  maybe  somewhere,  but 
that  alley  was  absolutely  correct  to  a  hun- 
dredth of  a  foot;  the  stakes  are  there  now, 
they  show  for  themselves.  I  subsequently 
made  a  resurvey  and  recheck  of  this  for  the 
purpose  of  proving  my  work  and  proving  the 
work  of  Mr.  Brlggs.  I  don't  remember  when 
the  survey  was  made.  We  started  at  monn- 
ment  13  and  measured  down  along  the  south 
side  of  Main  street,  and  we  were  fortunate 
enough  to  find  the  point  that  had  been  previ- 
ously established  there  establishing  the  line 
on  Main  street  between  lots  13  and  14. 
There  was  a  point  set  there,  a  hub  driven 
down  right  close  to  a  wall,  there  was  a  little 
stone  wall  there  that  perhaps  yon  have  no- 
ticed between  13  and  14,  and  we  were  for- 
tunate enough  to  find  that  hub  with  a  tack  In 
It,  and  it  checked  exactly,  and  we  measured 
the  distance  from  there  on  dov\'n  and  found 
the  center  of  Ninth  street.  That  was  the  first 
work  we  did  on  that,  I  am  positive  of  that, 
and  then  we  turned  the  angle  and  the  hub  was 
still  in  at  the  center  of  Ninth  street;  that 
Is,  at  the  south  line  of  lot  18,  the  hub  was 
still  In  that  was  placed  there  by  Mr.  Briggs 
when  he  first  did  this  work,  and  we  found 
that  hub  there,  and  we  tamed  the  angle  to 
that  bub,  and  proved  the  same  course  of  tbe 
Btreet  tbat  we  originally  bad.    We  did  not 


assume  there  was  any  excess  there  because 
we  had  measured  the  proper  distance  to  find 
the  Southwest  corner  of  lot  13.  I  heard  Mr. 
Wrlghter's  evidence  that  there  was  a  strip 
of  land  there  11.65  feet  at  the  south  end  and 
running  to  a  point  at  the  north.  I  found 
snch  a  strip  there  between  the  fence  and 
this  line  that  was  there,  but  not  such  a  strip 
'as  that  between  the  line — ^the  east  line  of 
the  Risdon  tract,  which  is  supposed  to  tie 
to  this  southwest  comer  of  lot  13,  or  Mr. 
Storer's  corner  there.  I  did  not  find  any 
excess  west  of  tbls  land  tbat  was  platted 
by  Mr.  Brinton ;  there  was  a  strip  there  be- 
tween this  fence  and  the  line  that  was  plat- 
ted. I  found  the  line  between  lots  12  and  13 
exactly  on  the  west  line  of  tbat  platted 
ground.  I  BUl>se<inently  resurveyed  the  same ; 
I  think  the  plat  gives  the  date ;  I  would  not 
be  positive  about  tbat ;  it  was  along  In  No- 
vember, 1911.  The  survey  I  made  conformed 
to  tbe  survey  made  by  Briggs  absolutely; 
the  hubs  are  there  now  to  show  them;  oar 
hubs  are  all  there,  every  one  of  them  can  all 
be  found,  and  most  of  the  hubs  that  were 
set  out  when  Mr.  Brl$;g8  was  there  In  1904, 
I 'think  It  was,  that  this  work  was  done  for 
Mr.  Nllsey  and  Mr.  Cole  and  Mr.  Brinton." 

It  appears  tbat  there  Is  a  row  of  poplar 
trees  on  or  near  tbe  line  between  lots  12  and 
13,  and  respondents  contend  that  this  row 
of  trees  has  been  absolutely  regarded  as 
marking  tbe  boundary  Uue  for  more  than  40 
years ;  that  no  claimant  to  land  In  lot  IS 
has  claimed  land  west  of  the  row  of  poplar 
trees,  and  no  claimant  or  owner  of  lot  12  has 
claimed  land  east  of  the  poplar  trees  until 
this  controversy  arose. 

Maxon  also  te.stlfled:  "I  know  jnst  exactly 
what  kind  of  fence  was  there  when  I  came 
to  this  country  In  18T7;  tbe  trees  were  set 
out  afterwards  along  there;  the  fence  was 
a  post  and  rail  fence ;  the  trees  were  set  out 
on  the  west  side  of  the  fence ;  the  trees  were 
set  out  about  a  foot  west  of  the  fence,  and 
were  set  out  on  lot  12;  the  fence  lasted  a 
long  time  because  cedar  in  this  country  lasts 
a  long  time;  there  was  some  of  tbat  cedar 
there  a  long  while,  20  years  ago;  I  remem- 
ber seeing  some  there  as  much  as  20  years 
that  I  could  remember  of.  These  trees  have 
been  there  and  there  was  some  wire  along, 
and  the  fence  has  been  kept  up  partly  be- 
tween them.  It  has  alwajrs  been  assumed 
and  until  this  controversy  came  up  I  never 
beard  anything  else  but  that  the  trees  there 
next  to  the  fence  were  practically  on  the 
line — ^not  until  this  controversy  came  up." 

The  respondent  testified  that  he  had  been 
acquainted  with  the  property  since  1902. 
When  he  bought  the  property,  he  did  not 
pay  much  attention  to  the  line;  he  bad  a 
survey  made  and  be  located  tbe  stakes  in 
there;  that  was  about  all  he  went  on;  be 
knew  where  they  were.  "The  row  of  trees, 
there  Is  one  stake — there  are  some  of  those 
trees,  the  upper  trees  I  don't  know,  bnt  the 
stake  tbat  is  the  furtherest;  it  is  about  tbe 
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tbird  tree  from  the-  end,  or  tbe  fourtb ;  the 
stake  sets  in  on  tb«  eiut  side  of  tbat  tree, 
about  a  foot  I  should  Judge,  or  a  foot  and  a 
half ;  and  that  is  as  far  as  I  know  about  the 
line  from  there  on  ;  that  was  one  of  tbe  pegs, 
and  then  the  other  peg,  that  they  put  down, 
was  right  at  the  root  of  the  big  trees  on  the 
east  side ;  the  trees  are  aU  on  the  other  »ide, 
and  when  this  disturbance  came  up  I  didn't 
know — I  Just  looked  at  tbe  plat  when  I 
bongbt  the  ground,  and  I  didn't  think  about 
there  being  a  piece  of  ground  in  there,  and 
I  kept  all  the  time  thinking  when  he  told  me 
anything  that  it  would  make  this  on  Ninth 
street  come  over  this  waj;  and  would  throw 
mine  back,  and  I  never  thought  of  there  be- 
ing any  extra  land  because  the  plat  didn't 
show  it.  The  trees  down  there  are  Just  as 
I  tell  you.  I  think  there  are  four  trees 
there,  and  there  is  a  peg;  this  was  starting 
out  at  Main  street  and  going  to  the  last  tree 
in  that  row;  there  is  one  of  them  pegs  it 
would  cut  one  tree  through  one-fourth  of 
the  way.  The  trees  are  substantially  on  the 
line,  and  going  back  there  is  another  peg 
that  would  throw  the  trees  on  my  side  of 
the  fence,  that  would  throw  the  trees  on  tbe 
west  side  of  the  line  where  the  pegs  are  set. 
No  one  ever  claimed  land  on  the  west  side 
of  this  row  of  trees  who  owned  lot  13  until 
this  trouble  came  up." 

It  also  appears  that  the  fence  was  on  the 
line  with,  tbe  trees,  except  at  times  It  would 
be  torn  down  and  replaced,  and  at  times  was 
west  of  tbe  row  of  trees  and  at  times  east 
of  the  row  of  trees. 

On  tbe  part  of  tbe  appellant  D.  C.  Wrlgbt- 
er,  a  surveyor,  testified  that  he  made  a  sor- 
vey  for  Mr.  Brlnton  and  that  he  did  not  rec- 
ollect exactly  where  be  started,  but  the  wit- 
ness did  state  that  be  had  many  points  in 
that  block  that  he  hau  previously  checked  up 
and  knew  were  correct  and  ran  from  there, 
and  that  he  went  to  the  known  point  of  lot 
10.  He  commenced  the  survey  at  the  north- 
east  corn^  of  lot  10,  and  he  testified  that  he 
had  established  to  his  satisfaction  where  11 
and  12  wore.  He  bad  previously  run  around 
tbe  block  several  times ;  he  ran  until  he 
foond  that  it  coincided  with  tbe  original 
notes,  until  tbey  got  U  to  check ;  until  they 
got  a  survey  that  would  plat,  tbat  would 
eonform  wltb  what  was  intended  on  lite  orig- 
inal plat  He  testifies:  "Where  we  haven't 
any  definite  information  to  go  by,  we  have 
to  supply  tbe  omissions.  Whra  I  made  3rin- 
ton's  survey,  when  I  got  those  interior  lines 
on  this  subsequent  survey  of  lot  13,  I  found 
tbat  tb^  did  not  reach  tlie  western  bound- 
ary of  lot  13.  For  instance  here^  Just  let.me 
explain  a  moment  please:  'Beginning  so  and 
so,'  it  says  here,  'beginning  at  the  northeast 
eomer  of  a. certain  block  and  running  .so  and 
so,'  Now  I  didn't  go  into  that;  I  was  not 
making  an  original  survey  there;  simply 
tradikg  somebody  else's  survey.  When  I  re- 
checked  I  was  in  it  then;  if  I  had  known 
there  was  going  to  be  any  Iltigti^oii  I  gaeea 


I  would  have  kept  out  of  it  All  I  knew  Is 
tbat  I  surveyed  lot  13;  I  cannot  tell  you 
Just  exactly  where  I  began  or  which  stake  is 
the  last  one  I  put  in  or  where  I  ended.  I 
checked  the  entire  block;  I  knew  I  was 
right  when  I  started.  I  would  not  start 
from  an  assumed  point  Biock  30  does  not 
tie  to  .any  monument  in  Xrue's  survey ;  mon- 
ument 13  is  not  mentioned  in  the  notes ;  we 
only  assume  that ;  we  checked  on  it ;  we  did 
not  start  from  it  because  the  course  of  Main 
street  to-day  won't  give  you  tbe  exact  course 
of  what  True's  notes  do;  you  can  start  in 
the  center  of  Main  street  to-day  and  go  by 
True's  notes,  and  you  wouldn't  stay  in  tbe 
street  The  southerly  end  of  Ninth  street  is 
in  tbe  wrong  place,  If  it  was  intended  to  run 
Ninth  street  through  tbe  center  of  lot  13.  If 
Ninth  street  was  moved  west  6.65  feet,  there 
would  be  an  excess  on  tbe  east  half  of  lot 
13;  you  would  have  a  wedge  11.3  feet  wide 
as  tbe  plat  stands  to-day,  as  it  stands  on  the 
ground." 

As  a  part  of  tbe  evidence  of  Wrigbter,  tbe 
plat  be  prepared  was  admitted  in  evidence. 
There  is  a  clear  conflict  between  such  sur- 
vey and  the  plat  of  Maxon  and  Brlggs  as  to 
tbe  boundary  or  property  line  between  lots 
12  and  13,  and  the  plat  of  appellant  shows 
that  the  property  line  located  by  Wrigbter 
was  west  of  the  row  of  trees,  and  not  east  of 
tbe  trees,  as  testified  to  by  Maxon  and 
Brlggs.  The  trial  court  in  its  findings  and 
decree  seems  to  have  adopted  the  survey 
made  by  Maxon  and  Brlggs.  There  is  other 
evidence  as  to  the  line  between  lots  12  and 
13.  Some  of  this  evidence  supports  plain- 
tUTs  claim  and  some  suworts  the  respond- 
ent's claim,  and  some  of  the  evidence  sup- 
ports the  contention  that  the  fence  as  shown 
on  the  plat  prepared  by  Wrigbter  shows  tbe 
line  coincides  with  the  line  of  his  survey.  If 
the  evidence  was  set  forth  in  full,  it  would 
show  that  there  is  a  strong  confljict  in  tbe 
evidence  as  to  the  line  between  the  lots  12 
and  18,  and  the  exact  location  of  the  row  of 
trees,  but  the  trial  court  evidently  has  taken 
the  view  tbat  the  evidence  offered  by  the  re- 
spondent fixed  and  described  tbe  line  more 
clearly  than  the  evidence  on  the  part  of  the 
appellant  From  our  exaxoination  of  the  evi- 
dence we  are  Inclined  to  think  that  the  court 
made  no  mistake  in  Its  findings  of  fact,  and 
that  tbe  evidence  supports  tbe  findings  and 
decree^ 

[21  Second.  It  Is  contotded  that  the  find- 
ings  are  inconsistent  and  contradictory. 
White  the  findings  are  not  certain  and  sp^ 
dfic  as  to  tbe  location  upon  the  ground,  we 
think  there  is  substantial  evidence  support- 
ing the  specific  findings  made  by  the  trial 
court,  and  that  such  findings  can  be  recon- 
ciled as  a  whole  npon  which  the  decree  was 
entered,  and  that  there  is  no  contradiction 
Or  inconsistency  In  tbe  findings.  - 

[S]  Third.  It  is  argued  in  appellant's  brief 
tbat  the  findings  of  tbe  trial  court  as  to  the 
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line  between  lots  12  and  13  do  not  definitely 
and  with  certainty  locate  the  line  by  the  de- 
scription or  upon  the  ground,  so  that  the  par- 
ties to  the  action  are  enabled  to  identify  the 
exact  line  of  dlrision  upon  the  ground.  We 
are  satisfied  that  tliis  contention  is  well  tak- 
en, and  especially  call  attention  to  finding 
No.  11,  wherein  the  court  finds  "that  the  row 
of  poplar  trees  extending  from  the  north 
boundary  of  said  lot  to  the  south  boundary 
of  the  same  is  located  upon  the  line  between 
lot  12,  block  30,  of  the  original  plat  of  the 
city  of  Lewlston,  Idaho,  and  lot  13,  block  30, 
ot  the  original  plat  of  the  city  of  Lewlston, 
Idaho,  and  that  the  said  row  of  poplar  trees 
has  marked  the  boundary  line  between  the 
said  two  tracts  of  land  for  more  than  thirty 
years  last  past"  Also  the  decree,  which  ad- 
judges: "That  the  defendant  Wesley  Steele 
have  Judgment  and  decree  against  the  plain- 
tiff, quieting  his  title  In  and  to  the  said  tri- 
angular strip  of  land  and  every  part  there- 
of; the  same  being  a  strip  of  land  11  feet  — 
Inches  wide  at  the  south  and  th^eof  and  at 
the  north  end  both  east  and  west  boundaries 
terminate  at  the  same  point,  the  same  being 
a  part  of  lot  12,  block  30,  of  the  original  plat 
of  the  city  of  Lewlston,  Idaho,  and  the  same 
l>elng  located  on  the  west  side  of  the  row  of 
poplar  trees  extending  through  and  across 
said  tract  of  land,  marking  the  eastern 
boundary  line  of  lot  12,  block  30,  of  the  orig- 
inal plat  of  the  city  of  Lewlston,  Idaho." 

The  evidence  shows  that  the  three  poplar 
trees  referred  to  by  the  trial  court  in  the 
findings  and  decree  are  about  three  feet  in 
diameter,  and  that  such  trees  are  not  in  line 
with  the  fourth  tree.  If  the  three  trees  were 
located  upon  the  line  between  lots  12  and  13, 
and  at  the  present  time  are  about  three  feet 
in  diameter,  then  the  line  between  the  two 
lots  at  the  present  time  would  have  to  be  lo- 
cated through  the  center  of  the  three  trees, 
and  not  a  foot  and  a  half  from  the  center  of 
the  trees,  as  the  dividing  line,  and  not  on 
the  west  side  of  the  trees  or  the  east  side  of 
the  trees.  The  line  could  not  be  a  lin*  run- 
ning through  the  four  trees.  In  the  decree  the 
court  adjudges  that  the  line  between  lots  12 
and  13  is  on  the  west  side  of  the  row  of  pop- 
lar trees  extending  through  and  across  said 
tract  of  land  marking  the  eastern  boundary 
line  of  lot  12.  The  finding  and  decree  there- 
fore are  ancertain  as  to  the  exact  line  of  di- 
vision between  lots  12  and  13  as  located  by 
the  trial  court,  and,  if  it  was  the  intention  of 
the  trial  court  that  the  line  of  division  is  es- 
tablished on  the  west  side  of  the  row  of  pop- 
lar trees,  such  line  would  not  follow  the 
north  line  of  lots  22,  23,  and  24  of  the  survey 
made  by  Briggs  and  Maxon,  which  was 
adopted  and  approved  by  the  trial  court  as 
establishing  the  true  line  between  lots  12  and 
13,  as  found  in  finding  11. 

From  the  finding  it  is  apparent  that  the 
dividing  line  between  lots  12  and  13  Is  and 


should  be  fixed  from  the  survey  made  by 
Briggs  and  Maxon  by  making  proper  appor- 
tionment of  excess  land  In  the  southern  ends 
of  lots  12  and  13 ;  and,  that  l>eing  true,  the 
true  Une  between  the  two  lots  should  be  es- 
tablished and  identified  by  a  clear  descrip- 
tion in  the  findings  and  decree  and  also  upon 
the  ground  by  proper  monmnents. 

This  case  has  been  in  this  court  before  (19- 
Idaho,  71,  112  Pac.  319)  and  the  Judgment 
should  be  certain  and  definite  and  establish 
and  identify  upon  the  ground  the  true  line 
dividing  lots  12  and  13,  which  cover  the  strli^ 
of  ground  Involved  In  this  suit.  This  can  be 
done  by  placing  proper  monuments  by  a  com- 
petent engineer,  so  that  the  parties  to  this 
action  will  be  able  to  identify  the  true  line 
dividing  lots  12  and  13  In  accordance  with 
the  findings  of  the  trial  court 

The  Judgment  is  reversed,  and  the  trial 
court  is  directed  to  proceed  and  carry  out 
the  views  expressed  by  this  court  and  incor- 
porate in  the  findings  and  decree  the  sugges- 
tions and  directions  of  tUs  opinion.  The 
costs  in  this  appeal  are  divided  equally  be- 
tween the  parties. 

AILSHIB,  a  X,  and  SULLIVAN,  3^  con- 
cur. 


CHRISTENSBN  v.  BEUTLER  et  al 

(Supreme  Court  of  Utah.     March  26,  1913.) 

BouNDABiBs  (I  48*)— Acquiescence— EsTOP- 

FEI.. 

Where  owners  of  adjacent  lands  oocnpied 
their  respective  premises  to  a  fence,  recogmzed 
as  on  the  boundary  line  for  more  than  20  years, 
and  duiins  that  time  they  claimed  the  land  to 
the  line,  tney  and  their  grantees  may  not  deny 
that  the  Une  is  the  tnie  division  Une.i- 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Pent.  Dig.  S§  232-242;   Dec.  Dig.  {  4a*l 

Appeal  from  District  Court,  Sevier  Coooty; 
Q.  O.  Armstrong,  Judge  (Presiding). 

Action  by  Simon  Chrlstensen  against  Wit 
Uam  Beutler  and  another.  From  a  Judgment 
for  plaintiCr,  defendants  aM)eal.    Affirmed. 

E.  B.  Hoffmann,  of  Richfield,  for  appellants. 
H.  N.  Hayes,  of  Richfield,  and  C.  W.  ColUn% 
of  Salt  Lake  Oty,  for  respondent 

McCARTT,  C.  J.  Tltls  is  an  appeal  from  a 
Judgmerit  rendered  In  the  district  court  of 
Sevier  county  In  faror  of  respondent  plain- 
tiff below,  quieting  title  to  a  tract  of  land 
35  feet  in  width  and  about  58  rods  in  length. 

The  facts  and  circnmstances  out  of  which 
this  controversy  arose  are  about  as  follows: 

In  1882  one  C  A.  H.  Bulow  obtained  a 
patent  from  the  United  States  to  a  tract  of 
land  In  Sevier  county.  On  November  28, 
1882,  Bulow  had  a  portion  of  the  land  cov- 


>  Holmes  ▼.  Juige,  31  Utah,  269,  87  Pao.  lOOt ; 
Moyer  v.  Langton.  37  Utah,  9,  106  Pac.  B08;  Young 
V.  Hyland,  37  Utah,  !29,  106  Pao.  lUt;  Blntord  V. 
Eoclas,  126  Fac.  333. 
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ered  by  his  patent  snrreyed  and  platted  by 
*  competent  surveyor.  A  copy  of  the  plat 
attached  to  an  abstract  of  title  of  the  prop- 
erty was  introduced  in  evidence  and  made 
a  part  of  the  bill  of  exceptions.  From  the 
plat  and  other  evidence  in  the  case  it  appears 
that  at  the  time  the  plat  was  made  certain 
tracts  of  the  land  Iiad  been  conveyed  by 
Bulow  to  various  parties.  On  the  20th  day  of 
November,  1888,  resiwndent,  through  mesne 
conveyances,  became  the  owner  of  one 
of  these  tracts  or  parcels  of  land.  The  metes 
and  boimda  of  the  land  purchased  by  re- 
spondent, as  fixed  by  the  calls  in  his  deed, 
are  as  follows:  "Commencing  50  links  east 
and  10.S5  chains  south  of  the  northwest  cor- 
ner of  section  30,  township  23  s.,  r.  2  w.;  then 
east  14.45  chains;  thence  south  5  chains; 
thence  west  14.45  chains;  thence  north  5 
chains  to  place  of  beginning."  When  Bulow 
had  a  portion  of  his  land  surveyed  and  plat- 
ted in  1S82,  he  reserved  a  strip  for  a  road 
three  rods  in  width  running  easterly  and 
westerly  through  the  land.  This  road  is 
contiguous  to  and  runs  parallel  with  the  re- 
spondent's land  on  the  north.  There  is 
also  a  road  two  rods  in  width  contiguous 
to  and  on  the  west  of  respondent's  land.  The 
physical  marks  indicating  the  boundaries  of 
the  land  at  the  time  respondent  purchased 
and  took  possession  of  it  consisted  of  the 
roads  mentioned,  a  waste  and  head  ditch 
on  the  east,  and  a  narrow  strip  of  unculti- 
vated land,  about  four  or  five  feet  wide,  con- 
tiguous to  and  adjoining  and  running  par- 
allel with  the  tract  on  the  south.  The  south 
boundary  line  is  the  one  in  dispute. 

From  the  time  respondent  purchased  and 
went  into  iwssession  of  his  laud  in  1888  un- 
til l&Oti,  a  period  of  eight  years,  tliis  strip 
of  uncultivated  land  was  recognized  by  him 
and  his  neighbors  (appellant's  predecessors 
in  interest),  who  owned  the  land  adjoining 
his  property  on  the  south,  as  the  division 
or  boundary  line.  In  1896  Samuel  Bulow, 
son  of  C.  A.  H.  Bulow,  patentee,  purchased 
and  went  into  possession  of  the  tract  of  laud 
adjoining  respondent's  land  on  tlie  south. 
During  that  same  period  (1896)  respondent 
inclosed  his  land  with  a  fence.  The  -  fence 
along  the  south  side  or  boundary  of  the  land 
was  erected  on  the  narrow  strip  of  unculti- 
vated land  above  mentioned,  and  Sam  Bulow, 
the  then  owner  of  the  land  adjoining  re- 
spondent's on  the  south,  contributed  to  the 
cost  of  this  south  line  of  fence.  On  December 
28,  190S,  Bulow  sold  and  conveyed  to  appel- 
lants herein  the  land  lying  south  of  and  con- 
tiguous to  respondent's  land.  Up  to  this 
time  the  fence  above  mentioned  had  been 
maintained  where  it  was  erected,  namely, 
on  what  had  been  recognized  as  the  division 
line,  for  more  than  20  years.  Samuel  Bulow 
was  called  as  a  witness  by  appellants  and 
testified  in  part:  "That  he  was  34  years  of 
age;  that  during  the  time  [12  years]  he 
owned  the  land  to  the  south  and  adjoining 
re^>ondent'8  land  he  recognized  the  fence  as 


being  on  the  boundary  line  between  the  two 
tracts  of  land.  Q.  Now,  that  fence  was  built 
on  the  Uue  tliat  already  existed  between  you. 
and  Mr.  Christensen,  wasn't  it?  A.  It  was 
what  X  supposed  to  be  the  line.  Q.  Yes; 
wttat  yon  had  always  recognized  as  the  di- 
vision line?  A.  Yes,  sir.  •  •  •  Q.  It  has 
been  recognized  as  the  division  line,  and  you 
have  been  right  around  there  ever  since  you 
were  large  enough  to  get  out  of  the  house? 
A.  Yes." 

In  April,  1900,  appellants  employed  a  sur- 
veyor to  survey  and  locate  the  boundary  line 
as  described  in  their  deed.  According  to  this 
survey  the  fence  built  in  1896,  dividing  the 
two  tracts  of  land,  was  35  feet  south  of  the 
boundary  line  as  described  in  the  deed.  A 
controversy  at  once  arose  between  these  par- 
ties over  the  boundary  line ;  appellants  claim- 
ing that  a  portion  of  the  land  within  respond- 
ent's Inclosure  belonged  to  them.  They  ac- 
cordingly moved  the  fence  north  35  feet  and 
to  where  they  claimed  the  true  boundary  line 
to  be.  After  the  controversy  arose,  respond- 
ent employed  a  surveyor  to  survey  his  land, 
following  the  calls  of  Ms  deed.  The  south 
boundary  of  his  land,  as  located  by  this  sur- 
vey, is  approximately  in  the  same  place  aa 
located  by  appellants'  survey,  and  the  north 
boundary  is  in  the  street  to  the  north  of 
his  land.  Respondent  testified,  and  his  evi- 
dence is  not  disputed,  that  "according  to  re- 
cent surveys  the  north  line  of  my  land  would 
run  over  •  ♦  •  pretty  near  two-thirds  of 
the  street."  And  again  he  said:  "If  I  were 
moved  north  according  to  the  surveys  recent- 
ly made,  it  would  throw  me  into  the  street; 
it  would  take  about  two-thirds  of  the  street" 

The  important  question  presented  by  this 
appeal  is  whether  the  boundary  line  between 
tile  two  tracts  of  land  mentioned  is  where 
the  fence  was  erected,  and  where  it  was 
maintained  until  removed  by  appellants,  or 
on  the  line  established  by  the  recent  surveys. 

The  evidence,  without  conflict,  shows  that 
the  fence  was  erected  and  maintained  on 
wtiat  had  been  recognized  and  accepted,  dur- 
ing respondent's  occupancy  of  the  land,  aa 
the  boundary  line  both  by  respondent  and  ap- 
pellants' predecessors  in  interest;  that  for 
more  than  20  years  next  preceding  the  re- 
moval of  the  fence  by  appellants  respondent 
farmed  and  tilled  ttte  land  to  that  line.  Re- 
spondent testified,  and  his  testimony  on  tiiat 
point  is  not  disputed,  that  "during  all  tills 
time  [22  or  23  years]  I  have  claimed  the  land 
as  thus  bounded  [referring  to  the  physical ' 
marks  indicating  the  boundary  lines]  as  my 
own." 

In  the  case  of  Young  ▼.  Hyland,  37  Utah, 
229,  108  Pac.  1124,  this  court,  in  harmony 
with  its  former  decisions  involving  the  prin- 
ciple of  law  here  presented,  said  that  in  this- 
Jurisdiction  "the  doctrine  is  recognized  that, 
where  the  owners  of  adjoining  lands  occupy 
their  respective  premises  up  to  a  certain  line 
which  they  recognized  and  acquiesced  in  aa 
their  boundary  line  for  a  long  period  of  time. 
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fhey  and  their  grantees  will  not  be  permitted 
to  deny  that  the  boundary  line  thus  recog- 
nised Is  the  true  line  of  division  between  tbefr 
propertlas,"  dtlng  Holmes  v.  Judge,  31  Utah, 
269,  87  Pac.  1009;  Moyer  v.  Langton,  37 
Utah,  9,  106  Pac.  508.  This  doctrine  Is  again 
declared  In  the  case  of  Blnford  v.  Eccles, 
126  Pac.  333. 

Applying  the  principle  of  law  announced 
In  these  cases,  which  we  believe  to  ■  be  a 
wholesome  one.  It  necessarily  follows  that 
the  Judgment  of  the  trial  court  must  be  af- 
firmed. It  is  so  ordered.  Costs  to  respond- 
ent 

STRAUP  and  FBICK,  JJ.,  conculr. 


HULIi  T.  IjABSON.t 
(Supreme  Court  of  Arisona.     April  21,  1913.) 

1.  Appbal  and  Ekror  (§  6B3*)— Record- 
Time  jfOB  FiLisro  IN  Appeixatb  Court. 

Where  a  motion  for  a  new  trial  was  de- 
nied on  August  5th,  the  tracBcript  of  the  re- 
porter's notes  filed  with  the  clerk  of  the  trial 
court  and  served  on  the  attorney  for  appellee 
on  October  3d,  the  reporter's  transcript  pre^ 
seated  to  the  trial  judfre  October  23d,  certified 
by  him  as  correct  October  25th,  and  the  record 
filed  in  the  office  of  the  cleric  of  the  Supreme 
(jourt  on  November  22d,  there  was  a  strict 
compliance  with  the  statutes  and  rules  of  tl^e 
eourt  governing  appeals. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  C3ent  Dig.  {  2736;   Dec.  Dig.  i  623.  •] 

2.  APFXAI,  AlTD  BSBOB  ({  76S*)— BlUEI»— Tiiot 

roB  Sebticb  on  Offobite  Pabtt. 

Under  the  ezpreaa  proyjaions  of  Supreme 
Oonrt  Bnle  4,  snbd.  6  (126  Pac.  x),  as  amended, 
appellant's  brief  is  timely  served  on  appellee's 
attorney  if  served  within  30  days  after  tne  rec- 
ord la  Died  in  the  Snpreme  C!ourt. 

[Eld.  Note. — ^Por  other  cases,  see  Appeal  and 
EhTor,  Cient  Dig.  H  3101,  3126;  Dec.  Dig.  { 
766.*] 

3.  APPEAI.  AND  Ebbob  CI  1011*)— Revdcw— 
Questions  of  Fact. 

An  appellate  court  will  not  grant  a  new 
trial  on  the  ground  that  the  verdict  is  contrai? 
to  the  evidence  or  not  supported  by  the  evi- 
dence, when  the  evidence  is  conflicting,  or  when 
there  is  any  substantial  evidence  to  support  the 
verdict 

[E3d.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  S§  3983-3980;    Dec.  Dig.  | 

4.  N»w  Trial  ({  143*)— AFFiDAvrrs  of  Ju- 
BOBS  —  Ivpbachment  o»  Vebwct— "Quo- 
tient Verdict." 

The  aflSdavit  of  a  Juror  could  not  be  re- 
ceived to  show  that  the  verdict  in  a  civil  case 
wa*  a  "quotient  verdict"  arrived  at  by  adding 
the  amonnt  which  each  Juror  considered  proper 
and  dividing  by  the  number  of  jurors,  since 
there  is  no  statnto^  provision  authorizing  the 
receipt  of  jurors'  affidavits  to  prove  misconduct 
of  the  jury  in  civil  cases  as  there  is  in  crimi- 
nal cases,  and  therefore  the  common-law  rule 
prevails. 

[E!d.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  SI  290-296;   Dec.  Dig.  {  143.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  p.  58691] 

Appeal  from  Superior  Court,  Yavapai 
Connty;    Frank  O.  Smith,  Judge. 


Action  by  Jte  l^rson  against  George  TV. 
Hull.  Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

Robert  E.  Morrison,  of  Prescott,  for  api^l- 
lant  P.  W.  O'Sulllvan  and  Joseph  H.  Mor- 
gan, both  of  Prescott,  and  Carl  M.  Helm,  oC 
Jerome,  for  appellee. 

O'CONNOR,  J^  This  is  an  action  brought 
by  Joe  Larson,  as  plaintiff,  appellee  here- 
in, against  Geo.  W.  Hull,  defendant,  ap- 
pellant herein,  In  the  superior  court  of  Ya- 
vapai county,  for  damages  for  personal  In- 
juries alleged  to  bare  been  Itifllcted  up- 
on Larson  by  Hull  by  striking  Larson  un- 
der the  eye  with  a  cane  with  great  force 
and  violence,  inflicting  a  very  dangerous 
wound  and  breaking  a  blood  vessel  and  caus- 
ing permanent  injury  to  Larson's  facr-  and 
eye.  PlalntilT  alleged  that  be  bad  expended 
the  sum  of  $37  for  medical  and  surgical 
treatment  on  account  of  said  injury,  and 
that  being  a  practical  miner,  bis  services 
were  reasonably  worth  ^  per  day,  and  that 
by  reason  of  said  injury  he  was  unable  to 
work  for  a  period  of  at  least  30  days;  and 
prayed  for  Judgment  against  Hull  for  $'2,500 
general  damages,  $37  paid  out  for  medical 
and  surgical  care,  and  $150  for  30  days'  loss 
of  time  occasioned  by  said  Injury.  The  case 
was  tried  by  a  Jury  of  eix,  by  agreement 
of  counsel,  and  a  verdict  was  rendered  in 
favor  of  plaintiff,  fixing  bis  damages  at  tbe 
sum  of  $472.35.  Motion  for  a  new  trial  was 
overruled  and  Judgment  rendered.  From 
which  order  and  Judgment  defendant  appeala 

[1, 1}  Appellee  moves  this  court  to  dismiss 
this  appeal  on  the  grounds :  First  That  the 
appellant  failed  to  file,  within  30  days  after 
tbe  record  of  the  case  In  the  superior  court 
was  comiAeted  and  the  appeal  perfected,  tbe 
record  ot  said  case  in  the  Supreme  Court  of 
Arizona.  Second.  That  the  ap|)ellant  flailed 
to  serve  upon  the  appellee,  within  .30  days 
after  the  appeal  was  perfected  and  the  state- 
ment of  facts  made  a  part  of  the  record,  a 
copy  of  his  brief. 

The  record  discloses:  That  the  motion 
for  a  new  trial  was  denied  in  the  court  be- 
low on  the  6th  day  of  August,  1912.  and  on 
the  3d  day  of  October,  1912,  appellant  filed 
with  the  clerk  of  tbe  superior  court  of  Yava- 
pai county  a  transcript  of  the  reporter's 
notes  and  served  upon  the  attorney  for  ap- 
pellee herein  notice  of  the  filing  thereof. 
That  on  the  23d  day  of  October,  1912,  the 
reporter's  transcript  was  presented  to  the 
trial  Judge,  and  on  the  25th  day  of  October, 
1912,  the  trial  Judge  certified  to  the  correct- 
ness of  the  said  transcript  and  on  the  same 
day  filed  the  transcript  in  the  office  of  tbe 
clerk  of  the  superior  court  That  on  the  22d 
day  of  November,  1912,  the  record  In  this 
case  was  filed  in  tbe  office  of  the  clerk  of  the 
Supreme  Court  On  the  4th  day  of  Decem- 
ber,  1912,   the  brief  of  the  appellant  was 
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served  on  counsel  for  appellee  and  the  req- 
uisite number  of  copies  filed  in  the  Supreme 
Court  on  the  5th  day  of  December,  1912.  This 
Is  a  strict  compliance  with  the  statutes  and 
with  the  rules  of  this  court  gorernin^  appeals 
and  writs  of  error.  Subdivision  5  of  rule  i  of 
the  Supreme  Court  (126  Pac.  x),  as  amended, 
provides  that  "within  thirty  days  next  after 
the  record  in  the  cause  has  been  filed  in  the 
Supreme  Court,  the  appellant  shall  serve  upon 
the  attorney  of  the  opposite  party  a  copy  of 
the  brief,"  etc.  The  statute  so  provides,  and 
the  rule  Is  in  harmony  with  the  statute. 
There  being  no  merit  in  the  motion  to  dis- 
miss, said  motion  la  therefore  denied. 

[3]  The  first  assignment  of  error  queettons 
the  sufficiency  of  the  evidence  to  support  the 
judgment  An  examination  of  the  testimony 
in  the  case  clearly  shows  sufficient  evidence 
to  support  the  verdict  of  the  jury.  It  is  a 
well-settled  mle  In  this  state  that  tlie  appel- 
late court  will  not  grant  a  new  trial  on  the 
ground  that  the  verdict  is  contrary  to  the 
evidence  or  is  not  supported  by  the  evidence, 
when  the  evidence  la  conflicting  or  when 
there  ia  any  substantial  evidence  to  support 
the  verdict  In  Goldman  v.  Botelo,  7  Ariz. 
23,  60  Paa  696,  the  court  said :  "The  weight 
of  the  evidence  and  the  credibility  of  the 
witnesses  were  matters  peculiarly  for  the 
eonsideration  of  the  Jury,  and  for  the  lower 
court  upon  the  motion  for  a  new  trial."  See, 
also,  U.  S.  V.  Copper  Queen  Mining  Co.,  7 
Ariz.  80,  60  Pac.  8S5 ;  McOowan  v.  Sullivan, 
6  Ariz.  834,  S2  Pac.  986;  Old  Dominion,  etc., 
T.  Andrews,  6  Ariz.  205,  66  Pac.  969. 

[4]  The  only  remaining  assignment  of  er- 
ror is  that  the  verdict  of  the  jury  was  ar- 
rived at  by  chance  and  lot  and  is  what  is 
known  as  a  "quotient  verdict"  It  appears 
from  the  affidavit  of  W.  H.  Bannister,  one 
of  the  jurors  who  tried  the  case,  that,  when 
be  and  bis  fellow  Jnrors  retired  to  the  jury 
room  to  deliberate  upon  their  verdict,  it  was 
agreed  that  each  juror  should  write  down 
the  amount  which  he  considered  was  a  prop- 
er verdict  in  favor  of  plaintiff,  and  that  the 
amounts  so  set  down  should  t>e  added  togeth- 
er and  divided  by  six,  the  case  being  tried 
by  a  jury  of  six,  and  that  the  reanlt  should 
be  the  verdict  in  the  casa  That  after  such 
agreement  each  Juror  wrote  down  the  amount 
which  be  considered  should  be  the.  verdict, 
and  that  amount  was  thereafter  added  togeth- 
er, divided  by  six,  and  tbe  result  was  the 
stmi  of  $472.36,  and  that  tbe  verdict  returned 
by  said  jurors  was  tbe  sum  of  $472.36  in 
favor  o£  the  plaintiff  and  against  tbe  de- 
fendant The  question  presented  to  us  is 
whether  or  not  tbe  affidavit  of  tbe  Juror 
Bannister  should  be  received  as  evidence  of 
tbe  alleged  misconduct  of  tbe  Jury. 

From  very  early  times  It  has  been  nearly 
universally  held  that,  in  the  absence  of  a 
statute  permitting  it,  the  affidavit  of  a  juror 
will  not  be  received  to  Impeach  the  verdict 
"Nothing  is  better  settled  as  a  general  prop- 


osition than  that  the  affidavits  of  Jurors  are 
not  admissible  to  Impeach  their  Sndlng." 
Thompson  &  Merrlam,  Jur.  (  414.  And,  quot- 
ing from  the  same  authority:  "Upon  the 
ground  of  public  policy,  the  courts  have  al- 
most universally  agreed  upon  tbe  rule  that 
no  affidavit,  deposition,  or  other  sworn  state- 
ment of  a  Juror  will  be  received  to  Impeach 
the  verdict,  or  to  explain  it,  •  •  •  or 
that  they  agreed  on  their  verdict  by  average, 
or  by  lot"  Thomp.  &  M.  Jur.  {  440,  dtlng 
many  cases. 

The  Penal  Code  of  Arizona,  par.  9S8,  subd. 
14,  provides  that  the  voluntary  affidavit  of 
a  juror  shall  be  competent  to  prove  any  mis- 
conduct of  the  jury  or  to  sustain  the  verdict, 
but  there  is  no  such  provision  contained  in 
our  Code  of  Civil  Procedure  for  dvll  cases, 
and  we  are  therefore  bound  by  tbe  common- 
law  rule. 

Counsel  for  appellant  contends  that  the 
proposition  that  a  Juror  would  be  heard  to 
Impeach  bis  verdict  is  sustained  t>y  the  Eng- 
lish cases,  but  an  examination  of  the  English 
authorities  fails  to  support  his  contention. 
In  speaking  of  the  admission  of  affidavits 
of  jurors  to  Impeach  tbe  verdict.  Lord  'Ma.na- 
field,  C.  J.,  in  an  early  case^  said:  "It  Is 
singular,  indeed,  that  almost  the  only  evi- 
dence of  which  the  case  admits  should  be 
shut  out;  but,  considering  the  arts  which 
might  be  used  if  a  contrary  rule  were  to  pre- 
vail, we  think  it  necessary  to  exclude  such 
evidence.  If  It  were  understood  to  be  the 
law  that  a  Juryman  might  set  aside  a  verdict 
by  such  evidence,  it  might  sometimes  happen 
that  a  Juryman,  being  a  friend  of  one  of  the 
parties,  and  not  being  able  to  bring  over  his 
companions  to  his  opinion,  might  propose  a 
decision  by  lot,  with  the  view  afterwards  to 
set  aside  the  verdict  by  his  own  affidavit  it 
the  decision  should  be  against  him."  Owen 
V.  Warburton,  1  Bos.  &  PuL  (N.  R.)  326,  with 
a  long  line  of  English  cases  quoting  this  de- 
cision. 

In  29  Cyc.'  987,  we  find  the  rule  as  fol- 
lows: 'In  most  jurisdictions,  in  the  absence 
of  statutes  on  the  subject,  the  affidavits  of 
jurors  will  not  be  received  to  show  that  the 
verdict  Is  a  quotient  or  chance  verdict" — cit- 
ing cas^s  from  many  states  in  support  of 
the  rule. 

In  Dana  v.  Tucker,  4  Johns.  (X.  Z.)  487, 
where  the  affidavits  of  two  jurors  were  read 
to  show  "that  the  jurors  agreed  that  each 
of  them  should  mark  down  such  sum  as  be 
thought  fit  to  find,  and  tbe  sum  total  divid- 
ed by  12,  the  quotient  should  be  tbe  verdict, 
and  that  tbe  verdict  was  so  ascertained," 
tbe  court  said:  "The  better  opinion  Is,  and 
such  is  tbe  rule  adopted  by  the  court,  that 
the  a^davits  of  Jurors  are  not -to  be  receiv- 
ed to  impeach  a  verdict" 

In  Ma^es  v.  Central  Park,  N.  &  B.  By.  Co., 
3  Misc.  Rep.  322,  23  N.  T.  Supp.  23,  where  a 
motion  to  set  aside  the  verdict  was  made, 
"because  a  'quotient'  verdict,  that  is,  a  ver- 
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diet  rendered  upon  an  agreement  for  one- 
twelfth  of  the  aggregate  amount  of  the  sev- 
eral estimates  by  the  jurors,"  it  Is  said: 
"The  rule  Is  well  established,  and  at  this  day 
rests  upon  well-understood  reasons  of  public 
iwllcy,  as  connected  with  the  administration 
of  justice,  that  the  court  will  not  receive 
the  affidavits  of  jurors  to  prove  misconduct 
on  their  part,  or  any  act  done  by  them 
whica  could  tend  to  Impeach  or  overthrow 
their  verdict."  Allen,  J.,  in  Dulrymple  v. 
WUllams,  63  N.  Y.  361,  363  [20  Am.  Rep. 
544],  and  other  cases  on  this  point.  "The 
reasons  for  the  exclusion  of  evidence  by 
jurors  to  impugn  their  verdict  are  obvious 
and  unanswerable,  namely:  First,  because 
it  would  tend  to  defeat  their  own  solemn 
acts  under  oath;  secondly,  because  its  ad- 
mission would  open  a  door  to  tamper  with 
jurymen  after  they  had  given  their  verdict ; 
and,  thirdly,  because  It  would  be  the  mesms 
in  the  hands  of  a  dissatisfied  juror  to  destroy 
a  verdict  at  any  time  after  he  had  as.seuted 
to  It" 

In  Boston,  etc.,  Ry.  Co.  v.  Dana,  1  Gray 
(Mass.)  83,  105,  the  rule  is  stated,  as  follows: 
"The  only  remaining  question  arises  on  the 
motion  for  a  new  trial  founded  on  the  al- 
leged misconduct  of  the  jury  in  making  up 
their  verdict.  Without  considering  the  ques- 
tion whether  the  matter  stated  in  the  affida- 
vit of  one  of  the  jurors,  if  properly  proved, 
would  be  deemed  sufficieut  cause  for  in- 
validating a  verdict  and  granting  a  new 
trial,  it  is  only  necessary  to  say  that  there  is 
no  competent  evidence  offered  to  sustain  the 
motion  in  the  present  case.  It  has  often  been 
determined  in  this  court  that  the  affidavits 
of  jurors  cannot  be  received  for  the  purpose 
of  proving  misconduct  in  the  jury  room. 
Dorr  V.  Fenno,  12  Pick.  [Mass.]  525;  Mur- 
dock  V.  Sumner,  22  Pick.  [Muss.]  156." 

In  the  following  cases  affidavits  and  testi- 
mony of  jurors  were  sought  to  be  introduced 
in  aid  of  a  motion  for  a  new  trial,  to  show 
tliat  the  verdict  was  found  and  returned  in 
pursuance  of  an  agreement  in  advance  to 
be  bound  by  a  quotient  or  chance  verdict,  and 
were  refused:  Montgomery  St  Ry.  Co.  v. 
Mason,  133  Ala.  508,  D2  South.  261,  268; 
Pleasants  v.  Heard,  15  Ark.  407,  cited  and  ap- 
proved in  Ward  v.  Blackwood,  48  Ark.  396, 
3  S.  W.  628 ;  Cnty  of  Battle  Creek  V.  Haak, 
139  Mich.  514,  102  N.  W.  1005,  1008;  St. 
Martin  v.  Desnoyer,  1  Minn.  156  (Gil.  131), 
61  Am.  Dec.  494,  496,  497;  Clark  v.  Man- 
chesfcr,  04  N.  H.  471,  13  Atl.  867,  869;  Cllne 
V.  Broy,  1  Or.  90;  Stuli  v.  Stull,  197  Pa. 
24.3,  47  Atl.  240;  Phillips  v.  Town  of  Scales 
Mound,  195  111.  358,  63  N.  E.  180;  Luft  v. 
Linganie,  17  B.  I.  420,  22  Atl.  942 ;  Interna- 
tional, etc.,  V.  Gordon,  72  Tex.  44,  52,  11 
S.  W.  1033 ;  carpenter  v.  Wllley,  65  Vt  168, 
26  Atl.  488;  Purcell  v.  Southern  Ry.  Co., 
119  X.  C.  728,  26  S.  E.  161,  162 ;  Turner  v. 
Tuolumne  County  W.  Co.,  25  Cal.  308 ;  Boyce 
V.  California  Stage  Co.,  25  Cal.  460. 


If  it  is  considered  advisable  In  the  fur- 
therance of  Justice  that  the  verdicts  of  juries 
may  be  impeached  by  the  voluntary  affidavits 
of  the  individual  jurors,  the  remedy  must  be 
provided  by  the  lawmaking  power  and  not 
the  courts.  It  is  the  duty  of  this  court  to 
administer  the  law  as  we  find  it 

There  being  no  error  in  the  record  and  the 
case  having  been  fairly  tried  and  the  verdict 
of  the  jury  not  being  excessive,  the  judgment 
and  order  of  the  lower  court  are  affirmed. 

FRANKLIN,  C.  J.,  and  CUNNINGHAM, 
J.,  concur. 

N.  B.— Judge  ROSS  being  disqualified  and 
announcing  his  disquallficatloa  in  open  court, 
the  remaining  judges,  under  section  3  of  ar- 
ticle 6  of  the  Constitution,  called  In  Hon.  3. 
K.  O'CONNOR,  Judge  of  the  Superior  Court 
of  the  state  of  Arizona,  in  and  for  the  coun- 
ty of  Pinal,  to  sit  witii  them  in  the  hearing 
of  this  cause. 


STATE  CI  rel.  POWERS  v.  D.4.LE,   Ciounty 

Clerk. 
(Supreme  Court  of  Montana.     April  7,  1913.) 

Counties  (S  28*)— County  Seat— Unincobpo- 

BATED  TbwNs— "Town." 

An  unincorporat^  town  is  eligible  as  a 
candidate  fur  county  seat  of  a  county  propoaed 
to  be  created  under  Laws  1911,  p.  205,  author- 
izing new  counties  and  providing  for  the  print- 
in?  on  ballots  the  words  "for  the  coiraty  seat" 
with  the  names  of  all  cities  or  towug  which 
may  have  filed  a  petition,  since  the  word 
"town"  is  used  in  its  popular  meaning  of  an 
aggregation  of  houses  so  near  to  one  another 
that  the  inhabitants  may  fairly  be  said  to  dwell 
together,  and  is  not  confined  to  a  town  as  de- 
fined by  Rev.  Codes,  §  3202,  providing  that  a 
city  or  town  is  a  body  corporate  and  politic, 
though,  where  a  term  has  both  a  technical  and 
a  common  meaning,  the  technical  meaning  must 
be  applied  whenever  reasonably  possible. 

[Ed.  Note. — For  other  cases,  gee  Counties, 
Cent  Dig.  $§  20,  27 ;   Dec.  Dig.  $  2a* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7019-7029.] 

Mandamus  by  the  Stajte  on  the  relation  of 
William  Powers  against  J.  W.  Dale,  County 
Clerk  and  Recorder  of  Valley  Counly,  Mont 
Writ  issued. 

Norris,  Hurd  &  Lewis,  of  Great  Fails,  for 
relator.  D.  M.  Kellj-,  Atty.  Gen.,  and  Louis 
P.  Donovan,  Asst  Atty.  (Jen.  (Thomas  Dlgnau, 
of  Glasgow,  and  Walsh,  Nolan  &  Scalion,  of 
Helena,  of  counsel),  for  respondent 

SANNER,  J.  Mandamtis  to  the  county 
clerk  of  Valley  county  to  compel  the  placing 
of  the  name  of  Bainvllle  upon  the  ballot  as 
a  candidate  for  county  seat  at  a  siiecial 
election  for  the  creation  of  the  county  of 
Sheridan.  Upon  the  hearing  it  was  order- 
ed that  the  peremptory  writ  issue  as  prayed. 
The  effect  of  this  ruling  was  to  decide  that 
an  unincorporated  town  Is  eligible  as  a 
candidate  for  the  county  seat  of  a  county 
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proposed  to  Ibe  created  -nnaer  the  so-called 
Leighton  Act.  Laws  1911,  p.  205  et  seq. 
It  seems  desirable,  in  compliance  with  sec- 
tion 6249,  Revised  Codes,  that  we  give  brief- 
ly the  reasons  which  have  moved  us  to  this 
conclusion. 

The  Leighton  Act  was  approved  March  6, 
1911,  and  its  provisions  touching  the  estab- 
lishment of  the  county  seat  of  a  proposed 
new  county  are:  "There  shall  also  be  print- 
ed upon  said  ballot  the  words  'for  the  county 
seat,'  and  the  names  of  all  cities  or  towns 
which  may  have  filed  with  the  county  clerk 
a  petition  •  •  •  nominating  any  city  or 
town  within  the  proposed  new  county  for 
the  county  seat,  and  the  voter  shall  designate 
his  choice  for  county  seat  by  marking  a  cross 
(X)  opposite  the  name  of  the  city  or  town  for 
which  he  desires  to  cast  his  ballot.  •  •  * 
In  case  any  city  or  town  falls  to  receive  a 
majority  of  all  the  votes  cast,  then  the  city 
or  town  receiving  the  highest  number  of  all 
votes  cast,  shall  be  designated  as  the  tem- 
porary county  seat.  •  •  •  If  upon  the 
canvass  of  the  votes  cast  at  such  election  it 
appears  that  slxty-flve  per  cent  of  the  votes 
cast  •  ♦  •  are  for  the  new  county 
•  •  •  the  board  of  county  commissioners 
shall  •  •  •  declare  such  territory  duly 
formed  and  created  as  a  county  •  •  * 
and  that  the  place  receiving  the  highest 
number  of  votes  cast  at  said  election  for 
county  seat  shall  be  the  county  seat  of  said 
county.    •    ♦    • " 

The  contention  in  tt)e  brief  of  respondent 
Is  that  the  term  "city  or  town,"  as  used  In 
the  foregoing  extract,  refers  only  to  an 
incorporated  city  or  town,  for  the  following 
reasons:  That,  to  be  a  city  or  town,  a  com- 
munity must  be  incorporated,  otherwise  It 
Is  merely  a  village  or  camp;  that,. whenever 
the  Legislature  has  Intended  an  act  to  apply 
to  so-called  unincorporated  cities  or  towns,  it 
has  explicitly  so  declared;  that,  In  the 
absence  of  a  contrary  intention,  the  term 
"city  or  town"  must  be  construed  with  refer- 
ence to  section  3202,  Revised  Codes,  in  which 
It  Is  provided  that  "a  city  or  town  Is  a  body 
cori)orate  and  politic,"  etc.;  that  there  Is 
nothing  In  the  Leighton  Act  from  which  it 
can  be  reasonably  Inferred  that  the  term 
"city  or  town,"  as  used  therein,  is  not  In- 
tended to  mean  an  Incorporated  city  or  town. 

The  term  "town"  has  a  general  and  popular, 
as  well  as  a  technical,  meaning.  In  common 
parlance  it  has  had  an  almost  unvarying' 
significance;  derived  from  the  Anglo-Saxon 
"tun,"  It  originally  meant  "a  collection  of 
houses  Inclosed  by  a  hedge,  wall,  or  palisade" 
(Century  ■  Dictionary) ;  it  still  means  "any 
considerable  collection  of  dwelling  houses, 
as  distinguished  from  the  adjacent  country" 
(Standard  Dictionary),  or  "an  aggregation 
of  houses  80  near  to  one  another  that  the 
inhabitants  may  fairly  be  said  to  dwell 
together"  (38  Cyc.  506).  That  it  Is  used 
In  this  sense  many  times  in  our  Codes,  and 


that  In  the  legislative,  as  well  as  In  the 
popular,  mind  there  Is  such  a  thing  as  an 
unincorporated  town  which  Is  not  a  mere 
village  or  camp,  Is  readily  demonstrable. 
For  instance,  chapter  107,  Acts  of  the 
Twelfth  Legl.slatlve  Assembly  (Laws  1911,  p. 
190),  was  approved  on  the  same  day  and  was 
under  consideration  by  the  Legislature  at 
about  the  same  time  as  the  Leighton  Act. 
Chapter  107  is  "An  act  providing  for  bond- 
ing fire  districts  in  unincorporated  cities  and 
towns,"  and  clearly  presents,  under  the  term 
"unincorporated  dty  or  town,"  the  Idea  of 
a  commamlty  entirely  beyond  the  stage  of 
a  mere  village  or  camp.  So,  also.  In  sections 
3514  and  3519  of  the  Revised  Codes,  there  is  a 
distinct  recognition  of  a  town  as  an  entity 
without  Incorporation  or  municipal  charac- 
ter. Again,  in  article  8,  §  1,  the  Constitution 
of  Montana  provides  that  the  Judicial  power 
of  the  state  shall  vest  In  certain  enumerated 
tribunals  and  such  Inferior  courts  as  may  be 
established  In  any  "Incorporated  city  or 
town."  This  use  of  the  term  "Incorporated," 
as  applied  to  dtles  and  towns,  clearly  con- 
noting the  opposite  Idea  of  unincorporated 
cities  or  townSi  is  repeated  In  sections  3212, 
3214,  and  3481  of  the  Revised  Codes.  It  is 
quite  true  that  in  both  the  Constitution  and 
the  Codes  the  term  "city  or  town"  Is  used 
without  any  definitive  prefix,  but  under 
circumstances  which  make  It  clear  that  only 
incorporated  cities  or  towns  Is  meant;  and  a 
further  investigation  also  discloses  the  fre- 
quent legislative  use  of  the  term  "city  or 
town"  without  any  definitive  prefix,  but 
under  circumstances  which  would  render  it 
absurd  to  hold  that  only  incorporated  cities 
and  towns  is  meant  Illustrations  of  this 
are:  Constitution,  art  15,  §  12;  chapter  58, 
Acts  of  the  Twelfth  Legislative  Assembly- 
Revised  Codes,  §  6339.  subd.  10;  sections 
8483,  8535,  8547,  8548,  8582,  8705,  8771.  RS.S4. 
It  seems  clear,  therefore,  that  no  consistency 
whatever  has  been  observed  In  the  legislative 
use  of  the  term  "town";  and  It  Is  not  cor- 
rect to  say  that,  whenever  an  unincorporated 
town  Is  meant.  It  has  been  explicitly  so  de- 
clared, or  that  the  use  of  the  term  "town," 
without  the  definitive  prefix.  Is  In  all  cases 
Intended  to  be  an  Incorporated  town,  with- 
in the  meaning  of  section  3202.  On  the 
contrary,  the  true  Inference  Is  that  the  term 
"town,"  as  used  In  the  Code,  Is  a  term  of 
varying  significance  and  so  uncertain  that  a 
constrnctlon  resting  wholly  upon  It  would 
be  highly  unsatisfactory. 

Accepting,  however,  as  correct  the  canon 
of  construction  proposed  by  respondent  that, 
where  a  term  has  both  a  technical  and  a 
common  meaning,  the  technical  meaning  must 
be  applied  whenever  reasonably  possible,  and 
assuming  that  section  3202  Is  a  technlcfll 
definition  for  all  purposes  when  the  contrary 
does  not  appear,  we  think  It  Is  not  difilcult 
to  see  that  In  the  Leighton  Act  the  term 
"town"  Is  not  to  be  taken  In  the  sense  In 
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which  It  Is  defined  In  section  3202.  Counsel 
for  respondent  eay  "that  the  Legislature  Is 
presumed  to  know  existing  statutes  and  the 
state  of  tlie  law."  Very  well,  among  the 
existing  statutes,  and  Included  in  the  state 
of  the  law  when  the  Leighton  Act  was  passed, 
may  be  found  the  provisions  of  sections  2851 
to  2S56,  Revised  Codes.  These  provisions 
date  back  many  years  and  to  a  time  when 
incorporated  towns  in  Montana  were  few  and 
far  between;  to  a  time  when  county  seats 
were  notoriously  situated  at,  or  removed  from, 
or  moved  to,  unincorporated  towns.  These 
provisions  in  effect  say  that  a  county  seat 
may  be  moved  "from  the  place  where  it  la 
fixed,  by  law  or  otherwise,  to  another  place"; 
that,  in  voting  at  an  election  to  move  a  coun- 
ty seat,  the  elector  must  vote  "for  the  place" 
he  prefers  by  marking  opposite  the  name  of 
"the  place";  that,  if  two-thirds  of  the  legal 
votes  cast  by  those  voting  on  the  proposi- 
tion are  in  favor  of  "any  particular  place," 
the  t>oard  must  givQ  notice,  in  which  "the 
place  selected"  must  be  declared  the  county 
seat  No  mention  whatever  is  made  in  these 
provisions  of  a  city  or  town,  and  no  reason 
whatever  appears  for  holding  that,  in  this 
proceeding  for  removing  a  permanent  coun- 
ty seat,  the  place  selected  must  be  an  in- 
corporated city  or  town.  So  that,  if  under 
the  Leighton  Act  only  incorporated  towns 
are  contemplated  as  eligible  for  county  seat, 
we  are  brought  to  one  of  two  remarkable 
sltaations :  Either  (1)  as  to  all  counties  creat- 
ed under  that  law,  the  county  seat  must  be 
an  Incorporated  town,  while  in  all  other 
counties  it  need  not  be;  or  (2)  the  temporary 
county  seat  must  be  incorporated,  but  the 
people  of  the  county  may  promptly  thereaft- 
er remove  It  to  a  town  that  is  not  incor- 
porated. Such  a  conclusion  has  no  reason 
apparent  or  suggested  to  support  it. 

Furthermore,  three  days  after  the  passage 
of  the  Leighton  Act,  there  was  approved 
chapter  135  (Acts  of  Twelfth  Legislative  Aa- 
sembly),  which  is  "An  act  to  provide  for  the 
designation  of  temporary  county  seats  and 
for  the  location  of  permanent  county  seats 
In  new  counties  or  in  counties  in  which  the 
permanent  county  seat  has  not  been  located." 
In  this  act  we  look  In  vain  for  the  term  "city 
or  town,"  or  for  any  evidence  of  intention 
to  require  Incorporation  as  a  qualification  for 
county  seat.  On  the  contrary,  the  language 
is  that  the  board  of  county  commissioners 
shall  by  resolution  "designate  some  place" 
within  the  county  as  temporary  county  seat, 
and  "the  place  so  designated"  shall  be  the 
temporary  county  seat;  if  the  commissioners 
cannot  agree,  each  shall  write  the  name  of 
the  "place"  he  favors  on  a  slip,  and  the  slips 
shall  be  put  in  a  receptacle  and  one  of  them 
drawn  out,  and  the  "place"  named  on  the 
slip  so  drawn  shall  be  the  temporary  county 
seat  At  the  succeeding  general  election,  the 
matter  must  be  submitted  to  the  people^  and 


at  such  election  the  elector  Is  required  to  write 
on  his  ballot  the  name  of  the  "town  or  place" 
at  which  he  desires  the  permanent  county 
seat  to  be  located,  and  a  ballot  so  marked 
and  cast  is  to  be  deemed  a  vote  for  the 
"town  or  place"  so  marked ;  and  the  "town 
or  place"  found  to  have  received  a  majority 
of  the  votes  cast  shall  be  the  county  seat, 
etc.  This  act  is  so  nearly  contemporaneous 
with  the  Leighton  Act  that  the  incongruity 
between  its  manifest  intent  and  the  construe*. 
tion  sought  by  the  respondent  to  be  given  to 
the  Leighton  Act  must  have  been  obvious  to 
the  Legislature,  if,  as  a  matter  of  fact,  any 
such  construction  of  the  Leighton  Act  had  oc- 
curred to  it  as  possible.  If  it  cannot  be  sup- 
posed that  the  same  session  intended  results 
so  incongruous  apon  subjects  so  intimately 
related,  then  we  must  adopt  the  only  liar- 
monlzlng  conclusion,  vizi,  that  neither  act 
presupposes  incorporation  as  a  qualification 
to  become  a  county  seat 

The  respondent  has  failed  to  suggest  any 
hypothesis,  and  none  has  occurred  to  us,  for 
supposing  that  to  the  legislative  mind  any 
special  reason  appealed  for  preferring  an  in- 
corporated city  or  town  to  one  not  so  en- 
dowed. But  there  is,  we  think,  a  consistent 
purpose  to  be  seen  in  the  Leighton  Act  to 
submit  the  entire  matter  to  the  vote  of  the 
people,  and  it  is  in  line  with  that  purpose 
that  we  hold  the  choice  of  fixing  the  county 
seat  to  be  theirs,  as  among  all  feasible  lo- 
cations, whether  In  incorporated  towns  or 
not 

It  is  ordered  tliat  the  relator  have  of  the 
respondent  his  costs  herein  incurred,  which 
are  taxed  at  $290.60. 

BRANTLY,  C.  J.,  and  HOLLOWAT,  J, 
concur. 


STATE  ei  rel.  BYERSON  v.  DALE,  County 

Clerk. 
(Snpreme  Court  of  Montana.     April  7,  1913.) 

Mandamus  by  the  State  on  the  relation  of 
George  L.  Ryerson  against  J.  W.  Dale,  Coan^ 
Clerk  and  Recorder  of  Valley  County,  'Mont 
Writ  issued. 

Norris,  Hnrd  &  Lewis,  of  Great  Falls,  for 
relator.  D.  M.  Kelly.  Atty.  Gen.,  Louis  P. 
Donovan,  Asst  Atty.  Gen.  (Thomas  Dignao,  of 
Glasgow,  and  Walsh,  Nolan  &  Scallon,  of  Hel- 
ena, of  counsel),  for  respondent. 

BANNER,  J.  Mandamus  to  the  coonty  clerk 
of  Valley  county  to  compel  that  oflScer  to  place 
the  name  of  Medicine  Lake  upon  the  ballot  as 
a  candidate  for  county  seat  at  a  special  elec- 
tion looking  to  the  creation  of  the  county  of 
Sheridan.  The  peremptory  writ  isaaed  after 
the  hearing;  our  reasons  being  the  same  as 
Riven  in  the  ease  of  State  ex  rel.  Powers  v. 
Dale,  Coun<7  Clerk,  131  Pac.  670. 

Upon  application  of  the  relator,  it  la  ordered 
that  he  have  of  the  respondent  his  costs  herein 
incurred,  which  are  taxed  at  $196. 

BRANTLX,  O.  J.,  and  HOU^WAY,  J, 
concur. 
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CURET    ▼.    McCAFFERY. 
(Sopreme  Court  of  Montana.     April  1,  191S.) 

1.  Elections   (S   269*)  —  Coiwests  —  Natubb 
AND  Form  of  Remedt. 

Under  Rev.  Codes,  tS  7234-7249,  ioclagive, 
providing  for  the  contest  of  an  election,  anch 
contest,  while  partaking  of  the  nature  of  a  civil 
action,  is  not  one,  but  a  statutory  special  pro- 
ceeding. 

tBH.   Note.— For  other  cases,   see   Elections, 
Cent  Dig.  |i  245,  246 ;    Dec.  Dig.  i  269.*] 

2.  BlLECTiONS  <|  305*)— Contest— Record  on 
APPEAir— Statctobt  Provisions. 

In  view  of  the  constitutional  provision  giv- 
ing  original  jurisdiction  to  the  district  court 
and  appellate  jurisdiction  to  the  Supreme 
Court  in  an  election  contest,  and  of  Rev.  Codes, 
I  7248v  providing  that  either  party  aggrieved  by 
the  judgment  of  the  court  may  appeal  to  the 
Supreme  Court,  as  in  other  causes  of  appeal 
thereto  from  a  district  court,  and,  in  the  ab- 
sence of  any  provision  for  a  record  presenting 
such  appeal,  recourse  is  to  be  had  to  section 
6329,  providing  that  when  jurisdiction  is  by  the 
Constitution  or  the  Code  conferred  on  a  court 
all  means  necessary  thereto  are  also  given,  and 
that  if  the  course  of  proceeding  is  not  specific, 
any  mode  of  proceeding  may  be  adopted  which 
is  most  conformable  to  the  spirit  of  the  Code, 
and  thereunder  a  record  on  appeal  in  an  elec- 
tion contest  such  as  would  be  appropriate  In 
an  ordinary  civil  action.  Is  proper. 

[EM.    Note.— For  other   cases,   see   Elections, 
Cent.  Dig.  §§  317-332;    Dec.  Dig.  {  305.*] 

8.  Judges  (j  15*)— Disquaueication— Cali.- 

INO  IN  Another  Judge. 

A  district  judge  disqualified  to  hear  an 
election  contest  was  authorized  to  call  one  trial 
judge  after  another  until  be  finally  secured  the 
services  of  one  who  could  preside  at  the  trial 
of  the  cause. 

[Ed.  Note.— Fop  other  cases,  see  Judges,  Cent. 
Dig.  §S  48-62;   Dec.  Dig.  {  16.»] 

4.  Elections     fj    285*)— Contest— Verifica- 
tion or  Statement. 

A  verification  attached  to  the  statement  of 
an  election  contest  which  is  to  all  intents  the 
same  as  that  required  for  a  pleading  in  an  or- 
dinary civil  action  is  sufficient. 

[EM.    Note. — For  other  cases,   gee   Elections, 
Cent  Dig.  f$  266-277 ;   Dec.  Dig.  {  285.»] 

6.  Judges  (|  51*)— Disqualification— Affi- 
davit. 

A  district  JTidge  disqualified  to  hear  an 
election  contest  is  not  compelled  to  call  upon 
the  other  district  judges,  unless  bis  disqualioca- 
tion  is  brought  about  as  provided  by  Rev. 
Codes,  i  6315,  subd.  4,  as  amended  by  Laws 
1909,  c.  114,  declaring  a  judge  disqualified  when 
either  party  files  an  affidavit  that  he  has  rea- 
son to  believe  that  he  cannot  have  a  fair  and 
impartial  trial  before  such  judge. 

[E3d.  Note. — For  other  cases,  see  Judges,  Cent. 
Dig.  gf  224^-231 ;    Dec.  Dig.  g  51.*] 

6.  Judges  (§  29*)— Holding  Court  fob  An- 
other Judge. 

Under  the  express  provision  of  Const  art 
8,  i  12,  any  judge  of  the  district  court  may 
hold  court  for  any  other  district  judge,  and 
shall  do  so  when  required  by  law. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent. 
Dig.  gg  140-142,  144-152;   Dec.  Dig.  g  bs*] 

7.  Courts  (g  30*)— Jurisdiction— Acquieino 
AND  Exercising  Jurisdiction. 

Where  the  jurisdiction  of  a  court  is  exclu- 
sive, and  has  once  lawfully  attached,  it  cannot 
be  ousted  by  subsequent  events  or  facts  arising 


in  the  cause,  but  the  court  may  proceed  to 
final  judgment  unless  some  Constitution  or 
statute  divests  it  of  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  gg  119-128;   Dec.  Dig.  g  30.*] 

8.  Elections   (g  276*)— Continuance- Stat- 
utory Provisions. 

Rev.  Codes,  g  7244,  providing  that  npon 
application  of  either  jiarty,  the  court  may  con- 
tinue the  trial  of  a  contested  election  before 
its  commencement  for  not  more  than  20  days, 
where  the  applicant  presents  a  good  cause  by 
affidavit  and  pays  the  cost  of  the  continuance, 
has  no  application  to  a  case  in  which  neither 
party  asked  for  a  continuance,  but  the  contin- 
uance was  had  upon  the  court's  own  motion. 

[EM.  Note.— For  otiier  cases,  see  Elections, 
Cent  Dig.  g  304;    Dec.  Dig.  g  276.*] 

9.  Elections    (g   305*)— Contests— AppEAir- 
Harmless  Ejrbob— Continuance. 

Erroneous  orders  for  continuance  made  in 
an  election  contest  within  the  court's  jurisdic- 
tion are  to  be  treated  as  errors  without  preju- 
dice, in  the  absence  of  any  showing  of  injury 
arising  therefrom. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  gg  317-832;   Dec.  Dig.  g  305.*] 

10.  Courts  (g  6S*>— TraiMS— Acts  After  Ex- 
piration OF  Term. 

Where  the  duration  of  a  special  term  or 
session  is  limited  to  a  certain  time,  any  act 
performed  in  the  matter  after  the  expiration  of 
that  time  is  coram  non  jndice  and  void. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  gg  240-242 ;   Dec  Dig.  g  68.*] 

11.  EJlections    (g    276*>— Contest— JuEiBDio- 
TioN— Special  "Term"— Special  "Session." 

Rev.  Codes,  I  7241,  provides  for  a  special 
session  or  term  of  the  district  or  county  court 
in  an  election  contest  on  Some  date  to  be  s^t 
by  it  not  less  than  10  nor  more  than  20  days 
from  the  date  of  such  order.  Section  7244  pro- 
vides that  the  court  shall  have  the  powers  nec- 
essary to  the  determination  thereof  and  for  ad- 
journing, and  may  also  continue  the  trial  be- 
fore its  commencement  for  any  time  not  exceed- 
ing 20  days  after  ^ood  cause  shown  by  either 
party  upon  affidavit  at  the  cost  of  the  appli- 
cant Held,  that  the  terms  "session"  and 
"term"  were  used  interchangeably,  that  the 
word  "session"  applied  to  a  court  in  a  judicial 
district  comprising  but  a  single  county  where 
there  were  no  terms  of  court,  and  that  the 
word  "term"  applied  to  a  court  within  a  dis- 
trict having  terms  of  court,  and  that  there  was 
no  constitutional  or  statutory  limit  to  such  spe- 
cial term  or  session. 

[Ed.  Note. — For  other  cases,  see  EHections, 
Cent  Dig.  g  304 ;  Dec.  Dig.  g  27a* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6435-6437;  vol  8,  pp.  6916,  6917, 
7708.) 

12.  Courts  (g  7e*)—TERM8— Adjournment. 
A  court  of  record  has  authority  over  its 

own  motion  and  in  the  absence  of  statute  to 
adjourn  the  hearing  of  a  matter  pending  before 
it 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  Sg  250-254 ;  Dec.  Dig.  g  76.*] 

13.  E^LECTioNS  (g  276*)— Contest— Postpone- 
ment OF  Triai^Statute. 

Under  Rev.  Codes,  %  7244,  providing  that 
a  court  holding  a  special  session  or  term  for  the 
trial  of  an  election  contest  may  adjourn  from 
day  to  day  may  also  continue  the  trial  before  its 
commencement  for  any  time  not  exceeding  20 
days  for  good  cause  shown  by  either  partv  upon 
affidavit,  the  trial  court  had  authority  of  its  own 
motion  to  postpone  the  trial  of  an  election  con- 


*n>r  other  cases  see  same  topic  and  secUon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes, 
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test  before   the   actnal  commencement  of  the 
trial. 

[EU.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  §  304 ;   Dec.  Dig.  f  276.*] 

Appeal  from  District  Court,  Silver  Bow 
County;  J.  M.  Clements,  Judge. 

Election  contest  by  George  Curry  against 
Joseph  J.  McCaffery.  Judgment  for  eontes- 
tee,  and  contestant  appeals.  Reversed  and 
remanded. 

Alex.  Mackel,  Wm.  F.  Davis,  H.  A.  Tyvand, 
and  I.  G.  Denny,  all  of  Butte,  for  appellant 
John  F.  Davies,  Kremer,  Sanders  &  Kremer, 
J.  E.  Healy,  John  V.  Dwyer,  and  WllUam 
Meyer,  all  of  Butte,  for  respondent 

HOLLOW  AX,  J.  At  the  general  election 
held  in  Silver  Bow  county  on  the  5tb  day  of 
November,  1912,  Joseph  McCaffery,  H.  Lown- 
des Maury,  and  Louis  A.  Smith  were  con- 
testing candidates  for  the  office  of  county 
attorney.  The  county  canvassing  board  de- 
clared McCaffery  elected,  and  Issued  a  cer- 
tificate to  him.  Within  the  time  allowed  by 
law  for  filing  contests  George  Curry,  a  resi- 
dent of  Silver  Bow  county  and  a  qualified 
elector  therein,  filed  in  the  district  court  of 
that  county  his  statement  contesting  the 
right  at  McCaffery  to  the  oflice  of  county  at- 
torney. The  ground  of  the  contest  is  mal- 
conduct  on  the  part  of  the  election  officers, 
which,  it  Is  alleged,  resulted  in  depriving  the 
rightful  claimant  of  the  office.  On  Decem- 
ber 2d,  after  this  statement  had  been  filed, 
the  district  court,  presided  over  by  Judge 
Lynch,  made  an  order  calling  a  special  ses- 
sion of  the  court  for  December  10th  to  deter- 
mine such  contested  election  case,  and  di- 
rected the  proper  citation  to  Lssue  to  the 
contestee.  Due  service  of  the  citation  was 
mnde,  and  on  the  16th  day  of  December  the 
contestee  appeared  by  motion.  Judge  Lynch, 
deeming  himself  disqualified,  called  In  Judge 
Foindexter,  of  the  Fifth  district  to  hear  the 
motion  and  to  try  the  cause,  and  by  agree- 
ment of  the  parties  the  further  bearing  was 
continued  until  December  19th.  On  Decem- 
ber 19th,  by  agreement  of  the  parties.  Judge 
Pierson,  of  the  Thirteenth  judicial  district 
was  called  in  to  hear  all  pending  matters  and 
motions  and  to  try  the  cause,  and  the  fur- 
ther hearing  was  continued  until  January  3, 
1913.  Some  time  thereafter  the  clerk  of  the 
court  received  a  letter  from  Judge  Pierson, 
to  the  effect  that  it  would  be  impossible  for 
him  to  hear  the  motion  or  try  the  cause.  On 
January  3,  1913,  the  matter  was  called  be- 
fore the  district  court  while  Judge  Lynch 
was  pre.siding.  Counsel  for  the  contestee 
objected  to  Judge  Lynch  making  any  order  or 
assuming  any  Jurisdiction  over  the  proceed- 
ings; but  these  objections  were  overruled, 
and  an  order  was  made  calling  Judge  Win- 
ston, of  the  Third  Judicial  district  and  the 
matter  was  set  for  hearing  January  4th. 
Judge  Winston  was  unable  to  try  the  matter 
or  hear  the  motion,  and  on  January  4th,  In 


open  court  while  Judge  t^ndti  was  presiding, 
and  over  the  objection  of  the  contestee  that 
he  bad  no  Jurisdiction  to  make  any  order. 
Judge  Clements,  of  the  First  Judicial  dis- 
trict was  called  to  try  the  cause,  including 
the  hearing  of  the  pending  motion,  and  the 
matters  were  set  for  January  eth.  Judge 
Clements  Indicated  that  he  could  try  the 
cause  but  that  he  could  not  be  present  until 
January  8th.  On  January  6th,  In  open  court. 
Judge  Lynch  presiding,  over  the  objection  of 
the  contestee  that  he  had  no  Jurisdiction  to 
make  any  order  and  upon  the  further  ground 
that  no  affidavit  for  a  continuance  had  been 
filed,  and  that  the  cause  could  not  be  continu- 
ed to  a  date  more  than  twenty  days  from  the 
16th  of  December,  1912,  the  day  upon  which 
the  cause  was  originally  set  foe  hearing. 
Judge  Lynch  set  the  matters  over  to  January 
8th.  On  January  8th  Judge  Clements  ap- 
peared In  court,  and,  the  matter  being  called, 
counsel  for  the  contestee  objected  to  any  fur- 
ther proceedings,  upon  the  ground  that  the 
court  had  lost  Jurisdiction,  for  the  reason 
that  the  hearing  had  been  continued  for 
more  than  20  days  from  the  day  originally 
set  for  the  hearing,  and  moved  the  court  to 
dismiss  the  proceeding.  The  objection  was 
sustained,  the  motion  granted,  and  a  judg- 
ment rendered  and  entered  in  favor  of  the 
contestee  and  against  the  contestant  for 
costs.  It  is  from  that  judgment  that  this  ap- 
peal Is  prosecuted. 

[1,  2]  1.  Objection  ia  made  to  the  record 
by  which  this  appeal  is  sought  to  be  present- 
ed. Under  our  Code  the  proceeding  for  con- 
testing an  election  is  classed  as  a  special 
proceeding.  While  It  partakes  of  the  nature 
of  a  civil  action,  it  Is  not  In  fact  such  an  ac- 
tion. It  is  altogether  statutory.  The  provi- 
sions of  law  governing  are  found  in  sections 
72.'54-7249,  inclusive,  of  the  Revised  Codes. 
The  only  provision  with  reference  to  an  ap- 
peal is  found  in  section  7248,  as  follows: 
"Either' party,  aggrieved  by  the  judgment  of 
the  court  may  appeal  therefrom  to  the  Su- 
preme Court,  as  In  other  causes  of  appeal 
thereto  from  the  district  court."  Jurisdiction 
— original  In  the  district  court  and  apiiellate 
in  the  Supreme  Court — of  a  proceeding  of 
this  character  is  conferred  by  the  state  Con- 
stitution. The  right  in  a  party  to  the  pro- 
ceeding to  appeal  is  conferred  by  section 
7248  above.  There'  is  not  any  provision  made 
for  a  record  by  which  the  appeal  can  be  pre- 
sented. Under  such  circumstances  we  have 
recourse  to  section  6329,  which  provides: 
"When  jurisdiction  is,  by  the  Constitution  or 
this  Code,  or  any  other  statute,  conferred  on 
a  court  or  judicial  officer,  all  the  means  nec- 
essary to  carry  into  effect  are  also  given; 
and  In  the  exercise  of  this  Jurisdiction,  If 
the  course  of  proceeding  be  not  specifically 
pointed  out  by  this  Code  or  the  statute,  any 
suitable  process  or  mode  of  proceeding  may 
be  adopted  which  may  appear  most  con- 
formable to  the  spirit  of  this  Code."    Appar- 


•For  other  cases  see  Bame  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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ently  acting  upon  the  analogy  existing  be- 
tween tbe  character  of  this  proceeding  and 
an  ordinary  dvll  action,  counsel  for  ai^^el- 
lant  prepared  sach  a  record  as  would  be  ap- 
propriate in  an  ordinary  cItU  action.  The 
procedure  thus  adopted  properly  presents  the 
matters  for  adjudication,  appears  suitable 
and  in  conformity  with  the  spirit  of  our 
Code,  and  meets  with  our  approval.  The 
objection  urged  against  the  record  is  unten- 
able. In  re  Uter's  SSstate.  19  Mont.  474,  48 
Paa  753;  State  ex  reL  Seres  t.  District 
Court,  19  Mont  501,  48  Pac.  1104;  State  ex 
rel.  Whiteside  t.  District  Court,  24  Mont 
539.  63  Fac.  395. 

[8]  2.  That  Judge  Lynch  had  authority  to 
call  one  trial  Judge  after  another,  until  he 
finally  secured  the  services  of  one  who  could 
preside  at  the  trial  of  the  cause,  is  not  open 
to  doubt  or  debate.  LlttreU  y.  Wilcox,  11 
Mont  77,  27  Pac.  394 ;  State  ex  rel.  Anacon- 
da C.  M.  Co.  T.  Clancy,  30  Mont  529,  77  Pac. 
312;  23  Cyc.  599. 

[4]  3.  Complaint  is  made  of  the  form  of 
verification  attached  to  the  statement  of  con- 
test While  it  is  somewhat  Informal,  it  is  to 
all  intents  and  purposes  the  same  as  that  re- 
quired for  a  pleading  In  an  ordinary  dvll 
action  and  is  sufficient  Lane  v.  Bailey,  29 
Mont  548,  75  Pac  191;  Murphy  v.  Leven- 
good,  31  Mont  34,  77  Pac.  311. 

[S,  t]  4.  Tbe  record  falls  to  disclose  the 
cause  of  Judge  Lynch's  dlsquallBcatlon.  He 
was  not  compelled  to  call  upon  the  other 
Judges  of  the  Second  district  nor  was  he  re- 
quired to  do  so  unless  his  disqualification 
was  brought  about  by  the  filing  of  an  affida- 
vit under  subdivision  4  of  section  6315,  as 
amended  by  the  act  of  1909  (Laws  1909,  p. 
161).  There  is  not  any  question,  however,  of 
Judge  Clements'  authority  to  act  for  Judge 
Lynch.  Section  12,  art  8,  Miontana  Consti- 
tution. 

5.  The  special  session  of  court  to  hear  this 
contest  was  ordered  for  December  16th.  The 
postponement  to  the  19th  and  again  to  Janu- 
ary 3,  1913,  was  taken  by  agreement  of  the 
parties,  and  no  one  complains.  By  filing  the 
statement  of  contest  in  time,  tlie  district 
court  of  Silver  Bow  county  acquired  com- 
plete Jurisdiction  of  tbe  subject-matter  in- 
volved herein,  and  by  due  service  of  the  cita- 
tion upon  the  contestee  equally  complete  ju- 
risdiction was  acquired  over  the  parties.  The 
court  having  met  at  the  time  and  place  des- 
ignated in  the  order  convening  the  special 
session,  there  was  then  presented  a  question 
for  adjudication,  a  court  having  exclusive 
Jurisdiction,  and  a  special  term  duly  conven- 
ed for  the  purpose  of  bearing  and  determin- 
ing the  question. 

[7]  It  l8  conceded  to  be  the  general  rule 
that  "where  the  Jurisdiction  of  a  court  is 
exclusive  and  has  once  lawfully  attached  it 
cannot  be  ousted  Ly  subsequent  events  or 
facts  arising  in  the  cause,  but  tbe  court  may 
proceed  to  final  Judgment  unless  some  con- 


stitution or  statute  operates  to  divest  that 
particular  court  of  Its  Jurisdiction."  11  Cyc. 
690.  That  there  la  not  any  provision  of  our 
Constitution  by  or  through  which  tbe  court 
lost  Jurisdiction  of  this  matter  must  also  be 
conceded. 

[I]  In  their  brief,  counsd  for  contestee 
say:  "The  Jurisdiction  of  the  court  in  tills 
case  was  determined  and  ousted  by  the  pro- 
visions of  section  7244,  Bevised  Codes  of 
Montana."  As  the  trial  of  this  cause  was 
never  begun,  the  provision  of  section  7244, 
above,  for  adjournment  from  day  to  day,  was 
never  Invoked.  The  adjourimients  after  Jan- 
uary Sd  were  taken  from  time  to  time  before . 
the  commenoement  of  tbe  trial,  and  over  the 
objection  of  the  contestee.  Paraphrased,  that 
portion  of  section  7244,  above.  Invoked  by 
the  respondent  reads  as  follows:  Upon  the 
application  of  either  party  the  court  may 
continue  the  trial  before  its  commencement 
for  not  more  than  twenty  days,  upon  two  con- 
ditions: (a)  That  the  applicant  present  good 
cause  by  affidavit;  and  (b)  that  he  pay  the 
cost  of  tbe  continuanoek  But  in  the  instant 
case  every  contiuttance  was  had  upon  the 
court's  own  motion.  Neither  jwrty  asked  for 
a  continuance,  and,  so  far  as  this  record  dis- 
closes, neither  party  desired  one.  There 
could  not  be  any  showing  of  cause,  And  there 
was  not  any  one  upon  whom  the  cost  of  the 
continuance  could  be  imposed.  Therefore  the 
provision  of  section  7244  for  a  continuance 
before  trial  has  no  application  to  the  facts  of 
this  case.  We  are  confronted  with  tbe  fact 
that  tbe  trial  court  ordered  these  adjourn- 
ments of  its  own  motion.  If  Judge  Clements 
had  appeared  and  tried  the  cause  on  January 
6tb,  no  complaint  could  have  been  made.  The 
periods  covered  by  the  several  adjournments, 
including  the  adjournment  to  January  6th, 
equaled,  but  did  not  exceed,  20  days.  The 
20  days  from  December  16th  would  have 
expired  on  January  5th,  but  for  the  fact  that 
January  5th  was  Sunday,  and,  under  tbe  rule 
of  computation  of  time  prescribed  by  the 
Code,  that  day  is  exclpded.  If,  then,  the 
court  lost  Jurisdiction,  It  resulted  from  tbe 
postponement  of  tbe  cause  for  trial  from 
January  6th  to  January  8th;  and  that  this 
is  the  theory  of  counsel  for  respondent  is  evi- 
'denced  by  the  recital  in  their  brief:  'The 
hearing  of  tbe  contest  was  not  begun  until 
more  than  twenty  (20)  days  had  elapsed,  to 
wit:  on  January  8,  1913.  The  term  of  court 
could  only  continue  for  twenty  (20)  days ;  the 
twenty  (20)  days  having  elapsed  on  January 
6,  1913,  and  no  hearing  having  been  had 
or  commenced,  fbe  special  session  of  court 
which  had  been  called,  ended,  and  the  court 
lost  Jurisdiction." 

[1-11]  Tbe  orders  postponing  the  trial  from 
January  3d  to  January  4th,  and  from  Janu- 
ary 4tb  to  January  6th,  even  if  erroneous, 
were  orders  made  within  Jurisdiction,  and 
in  the  absence  of  any  showing  of  injury 
or   inconvenience   to   the  contestee   arising 
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therefrom  they  are  to  be  treated  as  errors 
without  prejudice;  and  the  same  rule  would 
be  Invoked  as  to  tie  postponement  to  Jan- 
nary  8th  if  It  was  accomplished  l^  an  order 
which  the  court  had  authority  to  make.  So 
that  by  this  process  of  elimination  we  reach 
the  only  serious  question  presented,  viz.: 
Did  the  postponement  of  the  trial  to  a  date 
more  than  20  days  from  the  day  on  which 
the  special  session  was  convened  work  a  dis- 
continuance of  the  proceeding?  The  answer 
to  this  Involves  a  consideration  of  two  other 
questions: 

(1)  Is  the  duration  of  the  special  session 
which  Is  authorized  by  Section  7241  to  be 
held  to  determine  an  election  contest  limited 
to  20  days?  This  Inquiry  must  be  answered 
"Yes"  or  "No."  If  the  term  Is  so  limited, 
the  limitation  la  absolute;  for  there  is  not 
any  provision  for  extending  It  The  words 
"session"  and  "term"  are  used  here  inter- 
changeably. They  are  both  employed  in  sec- 
tion 7241  to  meet  the  condition  arising  from 
the  different  situations  of  different  courts 
within  this  state.  In  a  judicial  district  such 
as  the  second,  comprising  but  a  single  county, 
there  are  no  terms  of  court ;  while  In  a  dis- 
trict compromising  more  than  one  county 
there  are  terms.  The  word  "session"  Is  em- 
ployed for  a  court  within  a  district  of  the 
first  class'  and  the  word  "term"  for  a  court 
within  a  district  of  the  other  class;  but  the 
two  words  as  here  used  mean  the  same  thing. 
If  the  duration  of  the  special  term  or  special 
session  is  fixed  by  hard  and  fast  rule  to  20 
days,  then  any  act  performed  in  the  matter 
after  the  expiration  of  that  period  would  be 
coram  non  Judice  and  void.  11  Cyc.  735.  If 
this  cause  had  been  brought  to  trial  on  Jan- 
uary 3d  before  Judge  Pierson,  there  cannot 
be  any  question  of  the  right  of  the  court  to 
proceed.  However,  If  contest&e's  theory  of 
this  statute  is  correct,  the  court  would  then 
have  had  but  three  days  within  which  to 
complete  the  trial,  and,  if  at  the  expiration 
of  January  6th  the  trial  was  not  completed, 
the  mere  expiration  of  that  day  would  Ipso 
facto  work  a  dissolution  of  the  special  ses- 
sion of  court  and  a  discontinuance  of  the 
proceedings,  even  though  neither  party  nor 
the  court  was  at  fault.  Such  a  result  ought 
not  to  be  reached  unless  the  language  of  the 
statute  leads  Inevitably  to  that  end.  While 
the  manifest  purpose  of  the  statute  is  to 
secure  a  speedy  hearing  of  election  contests, 
it  Is  certainly  of  more  consequence  that  a  con- 
test Instituted  In  good  faith  be  determined  up- 
on its  merits,  and  that  the  very  right  of  the 
case  be  ascertained,  than  that  the  controversy 
be  ended  speedily  without  regard  to  right  or 
wrong. 

In  support  of  their  view  counsel  for  con- 
testee  cite  English  v.  Dickey,  128  Ind.  174, 
27  N.  E.  403,  13  U  R.  A.  40,  but  the  decision 
was  upon  a  statute  which  is  quite  different 
from  ours,  and  one  whose  terms  seem  to  lend 
support  to  the  position  taken.    The  statute 


considered  by  the.  Indiana  court  authorizes 
the  trial  board  to  grant'  contfhuances  "not 
exceeding  twenty  days  altogether."  Of  this 
the  court  said:  "In  our  opinion  it  was  the 
Intention  of  the  legislature  that  the  entire 
time  given  to  the  consideration  of  a  contested 
election  case  by  the  board  of  county  commis- 
sioners should  be  20  days  altogether."  There 
Is  not  anything  in  our  Code  which  limits  the 
special  term  or  spedal  session  to  20  days  or 
at  all.  The  language  of  section  7244,  above, 
is  that  the  court  "may  adjourn  from  day  to 
day  until  such  trial  Is  ended."  As  indicated 
above,  the  limitation  upon  the  power  of  the 
court  to  grant  a  continuance  for  not  more 
than  20  days  applies  only  when  an  applica- 
tion  by  one  party  has  been  made  for  cause. 
The  provision  Is  reasonable,  and  its  purpose 
is  to  prevent  either  party  from  having  re- 
course to  delay  merely  for  the  sake  of  delay. 
Our  conclusion  Is  that  the  decision  of  the 
Indiana  case  above  Is  not  authority  upon  the 
question  of  the  construction  of  our  statute, 
and  that  there  is  not  any  limit  fixed  by  the 
Constitution  or  laws  of  this  state  to  the 
special  term  or  special  session  of  court 
called  to  determine  an  election  contest. 

[12,13]  (2)  Has  the  trial  court  authority 
of  its  own  motion  to  postpone  the  trial  of  an 
election  contest  before  the  actual  commoice- 
ment  of  the  trial?  The  position  of  counsel  for 
contestee  is.  In  effect — though  not  In  terms— 
that  the  court  does  not  have  such  authority, 
and  support  for  this  view  is  found  in  the 
declarations  of  the  Supreme  Court  of  Cali- 
fornia in  construing  statutory  provisions 
similar  to  our  own.  In  Dorsey  v.  Barry, 
24  CaL  449,  there  was  presented  the  single 
question:  Has  the  trial  court  authority  to 
grant  a  new  trial  in  an  election  contest  case? 
The  Supreme  Court  very  properly  determined 
that  such  authority  was  not  lodged  in  the 
court  and  annulled  all  proceedings  subse- 
quent to  the  judgment  confirming  Barry's 
election.  With  that  decision  itself  there 
cannot  be  any  fault  found;  but,  notwith- 
standing there  was  not  involved  any  question 
of  the  power  of  the  trial  court  to  grant  a 
continuance,  and  no  continuance  had  been 
had,  the  Supreme  Court,  by  dictum  pure  and 
simple,  undertook  to  construe  the  provisions 
of  the  California  statute  similar  to  those 
of  our  section  7244,  and  said :  "In  section  62 
of  the  act,  provision  is  made  for  the  con- 
tinuance of  the  special  term,  not  exceeding 
20  daj's,  upon  good  cause  shown  before  the 
commencement  of  the  trial;  and  it  further 
provides  that  after  the  commencement  of  the 
trial  it  may.  be  continued  from  day  to  day 
until  such  trial  is  ended.  Tlie  continuance 
In  those  two  cases  being  provided  for,  all 
further  power  of  continuance  is  excluded." 

Counsel  also  cite  Norwood  v.  Kenfield,  34 
Cal.  329,  but  the  only  question  Involved  there 
was  the  power  of  the  judge  at  chambers  to 
grant  a  continuance  of  the  trial  of  an  elec- 
tion contest  after  the  special  term  had  beea 
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fixed  and  before  the  trial  had  actually  com- 
menced. The  Supreme  Court  there  rery  prop- 
erly denied  to  the  Judge  tlie  power  which  he 
sou^t  to  eserdse. 

Counsel  for  contestee  rely  with  great  con- 
fidence upon  the  d^eclslon  in  Keller  ▼.  Chap- 
man, 34  Cal.  635.  In  that  case,  after  the 
trial  of  the  contest  had  proceeded  fot  two 
days,  the  trial  court,  on  contestant's  motion 
and  over  the  objection  of  the  contestee,  grant- 
ed a  continuance  for  seven  days.  The  Su- 
preme Court  refers  to  the  dictum  in  Dorsey 
V.  Barry,  quoted  above,  and  makes  it  the 
fonndatlon  tot  its  further  olmervations  as 
follows:  "The  summary  nature  of  the  pro- 
ceedings is-  Inconsistent  with  the  exercise  of 
the  general  discretionary  power  of  granting 
continuances  possessed  by  courts  in  civil 
actions.  The  expression  of  the  particular 
mode  and  time  of  continuance  is  exclusive 
of  all  nonennmerated  modes  and  times.  The 
continuance  from  the  6th  of  the  month,  when 
the  cause  was  on  trial,  to  the  13th  of  the 
same  month,  against  the  objections  of  the 
respondent  and  without  an  affidavit  showing 
cause,  was  unauthorized,  and  operates  as  a 
discontinuance  of  the  proceeding."  We .  are 
unable  to  appreciate  the  force  of  that  ar- 
gument, and  m  our  opinion  the  California 
court  failed  to  grasp  the  meaning  of  the  pro- 
visions of  the  statute  involved.  In  Falltrick 
V.  Sullivan,  119  Cal.  613,  51  Pac.  947,  the 
decision  in  Keller  v.  Chapman  is  overruled 
In  fact,  though  not  In  terms.  In  O'Dowd  v. 
Superior  Court,  158  Cal.  637,  111  Pac.  751,  It 
was  held  that  the  provisions  of  section  1119 
of  the  California  Code  of  Civil  Procedure 
(section  7242,  Montana  Rev.  Codes)  are  di- 
rectory merely.  In  Hagerty  v.  Conlon,  16 
Cat.  App.  643,  115  Pac.  762,  the  same  rule 
was  applied  to  the  provisions  of  section  1118 
of  the  California  Code  of  Civil  Procedure 
(section  7241,  Montana  Rev.  Codes).  In  Bu- 
sick  V.  Superior  Court,  16  Cal.  App.  499,  118 
Pac.  481,  the  same  rule  was  again  applied  to 
the  provisions  of  section  1121,  California 
Code  of  Civil  Procedure,  which  are  the  same 
as  the  provisions  of  our  section  7244,  above. 
And  in  Moore  v.  Superior  C!6urt  (Cal.  App.) 
128  Pac.  946,  the  doctrine  of  the  Busick  Case 
was  reaffirmed.  We ,  ar«  not  required  to 
adopt  either  theory  thus  advanced  by  the 
California  court 

In  oui;  opinion,  the  language  of  section 
7244,  above,  la  too  plain  to  admit  of  the  ap- 
plication of  any  rules  of  construction.  All 
tliat  this  court  is  called  upon  to  do  is  to 
declare  that  the  Legislature  meant  just  what 
it  said.  Tl^e  section  provides  that,  when  the 
court  has  met  at  the  time  and  place  des- 
ignated for  the  special  term  or  s^sion,  it 
"sliaU  have  all  powers  necessary  to  the  de- 
terpilnation"  of  the  contest  The  only  lim- 
itations upon  that  authority  are  found  in  the 
same  section,  viz.:  (1)  Before  the  trial  com- 
mences, neither  party  may  have  a  contin- 
uance, even  for  good  cause  shown,  for  more 


than  twenty  days;  and  (2)  after  the  trial 
commences  the  only  adjournment  to  be  had 
is  from  day  to  day.  That  a  court  of  record 
lias  authority  of  Its  own  motion,  and  in  the 
absence  of  statute  to  adjourn  the  hearing  of 
a  matter  pending  before  it,  is  the  rule  well- 
nigh  universal  (1  Ency.  PI.  &  Pr.  238);  and 
that  our  own  Codes  recognize  that  rule  as  in 
efCect  in  this  state  is  manifested  by  the  fact 
tliat  in  certain  particular  Instances  restric- 
tions upon  that  power  are  imposed,  as,  for 
instance,  in  section  8005.  Since,  however, 
there  is  not  any  restriction  upon  the  power 
of  the  court  of  Its  own  motion  to  adjourn 
the  hearing  of  an  election  contest  .before  the 
trial  actually  commences,  we  hold  that  the 
district  court  of  Silver  "Bow  county  had 
authority  to  adjourn  the  hearing  of  this  mat- 
ter to  January  8th,  and  in  the  absence  of 
any  showing  of  an  abuse  of  the  court's  dis- 
cretion or  of  prejudice  resulting  to  the  con- 
testee, its  action  is  to  be  approved.  In  hold- 
ing that  Jurisdiction  of  this  proceeding  was 
lost  by  reason  of  the  adjournment  to  Jan- 
uary 8tb,  the  trial  court  erred. 

The  Judgment  is  reversed,  and  the  cause 
Is  remanded  for  further  proceedings. 

Reversed  and  remanded. 

BBAMTLY,  0.  J.,  and  SANMBB,  J.,  con- 
cur. 


CURRT    V.   DREW. 
(Supreme  Court  of  Montana.     April  1,  1913.) 

Appeal  from  District  Court,  Silver  Bow 
County ;    J.  M.  Clements,  Judge. 

Election  contest  by  George  Curry  against 
Dan  D.  Drew.  JudKinent  for  contestee,  and 
contestant  appeals.    Reversed  and  remanded. 

Alex  Mackel,  Wm.  F.  DavU,  H.  A.  Tyvand, 
and  I.  G.  Denny,  all  of  Butte,  for^vpellant. 
John  F.  Davics,  Kremer,  Sanders  &  Kremer,  J. 
B.  Healy,  Jolin  V.  Dwyer,  and  William  Meyer, 
all  of  Butte,  for  respondent 

HOLIiOWAY,  J.  The  facts  in  this  case  are 
identical  with  those  in  Cnrry  v.  McCaffery,  131 
Pac.  678,  this  day  decided,  and  upon  the  an- 
tbori^  of  that  case  the  judgment  is  reversed, 
and  the  cause  is  remanded  for  further  proceed- 
ings. 

Reversed  and  remanded. 

BRANTLY,  0.  J.,  and  SAXNER,  J,  concur. 


CURRY  v.   McGRADE 
(Supreme  Court  of  Montana.     April  1,  1913.). 

Appeal  frota  District  Court,  Silver  Bow 
County;    J.  M.  Clements,  Judge. 

Biection  contest  by  George  Curry  against 
Baisney  McGrade.  Jndgmeot  for  contestee,  and 
contestant  appeals.    Reversed  and  remanded. 

Alex  Mackel,  Wm.  F.  Davis,  H.  A.  Tyvand,. 
and  I.  G.  Denny,  all  of  Butte,  for  appellant 
John  F.  Davies,  Ktemer,  Sanders  it  Kremer,  J. 
E.  Healy,  John  V.  Dwyer,  and  William  Meyer,! 
all  of  Butte,  for  respondent. 

HOLLOWAY,  J.  The  facts  in  this  case  aie 
identical  with  those  in  Canj  v.  McCaffery,  131 
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Pac.  673,  tfaia  day  decided,  and  upon  the  antbor- 
ity  of  that  case  the  judement  is  reversed  and 
the  cause  is  remanded  for  further  proceedings. 
BeTersed  and  remanded. 

BRANTLY,  0.  J.,  and  SANNBR,  J.,  concur. 


(37  OU.  206) 

MIDLAND  VAIXEJI  B.  CO.  T.  BRYANT. 
(Supreme  Court  of  Oklahoma.     April  6,  1913.) 

(8yllahu$  ly  the  Court.) 

1.  Railboadb    ({    411*)  —  Fences  —  Sufw- 

CIENCT. 

Section  1380,  Comp.  Laws  1909,  making 
it  the  duty  of  railroad  companies  to  fence  their 
roads,  except  at  public  highways  and  stations, 
with  a  good  and  lawful  fence,  contemplates  the 
erection  of  wing  fences  and  cattle  gnards  at 
public  highway  crossings. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  g§  1409-1450;   Dec.  Dig.  {  411.*] 

2.  RAILB0AD8  (S  411*)— FbNOES— SOBTIOIEK- 
CY— PUBPOSE.  , 

The  purpose  of  the  statute  is  to  prevent 
the  intrusion  of  domestic  animals  upon  the 
right  of  way,  and  this  can  only  be  accomplished 
by  wing  fences  and  cattle  guards  on  either  side 
of  the  crossings,  as  well  as  by  fencing  the  sides 
of  the  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1409-1450;   Dec.  Dig.  §  411.*] 

3.  Railboads  (S§  412,  441,  442*>— Injubt  to 
Stock  on  Track— Cattle  Guards— Evi- 
dence. 

The  only  evidence  of  the  condition  of  cer- 
tain cattle  guards  over  which  it  was  claimed 
plaintiff's  mules  had  passed  was  that  said 
guards  were  "steel  cattle  guards";  that  tliey 
were  the  most  improved  and  approved  pattern 
in  general  use  by  railroads  in  this  country,  and 
were  properly  put  in  and  in  good  condition. 
The  evidence  further  showed  tliat  plaintiff's 
mules,  in  some  way  not  disclosed,  passed  over 
(Hid  guards,  anj  on  other  occasions,  the  dates 
of  which  do  not  appear,  horses  and  mules  had 
crossed  over  them  (the  condition  of  the  guards 
at  the  times  not  being  shown).  Held,  no  evi- 
dence of  Negligence,  and  that  the  facts  were 
not  such  as  would  authorize  the  jury  to  infer 
a  neglect  on  the  part  of  the  railroad  company 
to  perform  a  duty  imposed  by  statute. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  M  1451-145a  1575-1595,  159<i- 
1607;    Dec  Dig.  i§  412,  441,  442.*] 

4.  Railroads  (§  405*)- Injury  to  Stock  on 
Tback— Duty  or  Tbainmen. 

The  duty  owing  by  train  operatives  to  an- 
imals trespassing  upon  a  railroad  traelc,  fenced 
as  required  by  statute,  is  to  exercise  ordinary 
care  to  avoid  injury  after  their'  presence  and 
peril  are  discovered. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {§  1393-1398 ;   Dec  Dig.  §  405.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Osage  County  Court;  C.  T.  Ben- 
nett, Judge. 

Action  by  Charles  Amos  Bryant  against 
the  Midland  Valley  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

Edgar  A.  de  Menles  and  Sol  H.  Kanffman, 
both  of  Muskogee,  for  plaintiff  ■  In  error. 
Orlnstead,  Mason  &  Scott,  of  Pawhuska,  for 
defendant  in  error. 


SHARP,  C.  [1,2]  It  is  urged  with  great 
earnestness  by  counsel  for  plaintiff  in  error 
that  the  statute  of  this  state,  requiring  rail- 
roads to  fence  their  right  of  way,  does  not 
require  the  construction  of  cattle  guards  at 
public  crossings.  Section  1389,  Comp.  Laws 
1909,  makes  it  the  duty  of  every  person  or 
corporation  owning  or  operating  any  rail- 
road in  this  state  to  fence  its  road,  except 
at  public  highway  crossings  and  station 
grounds,  with  a  good  and  lawful  fence.  A 
fence  is  defined  to  be:  "An  inclosure  about  a 
field  or  other  place,  or  about  any  object;  es- 
pecially, an  inclosing  structure  of  wood,  iron 
or  other  material.  Intended  to  prevent  intru- 
sion from  without  or  straying  from  within." 
Webster's  International  Dictionary.  Public 
travel  and  convenience  make  necessary  the 
exception  that  the  sides  of  the  right  of  way 
be  not  fenced  at  public  highway  crossings; 
but  this  does  not  relieve  from  the  duty  to  in- 
close by  wing  fences  and  cattle  guards,  or  in 
some  other  proper  manner,  the  right  of  way 
on  each  side  of  such  public  highway  cross- 
ing that  the  object  of  the  statute  may  be  ac- 
complished. The  statute  is  one  not  alone  for 
the  benefit  of  owners  of  domestic  animals, 
whether  confined  in  adjoining  inclosures  or 
at  large,  but  is  also  Intended  to  furnish  a 
means  of  reducing  to  a  minimum  the  danger 
to  both  passengers  and  employes  from  colli- 
sions with  trespassing  animals,  and  at  the 
same  time  to  better  enable  the  railroad  com- 
pany to  discharge  its  duty  as  a  common  car- 
rier. Wait  V.  Bennington  &  R.  R.  Co.,  61 
Vt.  208,  17  Atl.  2S4 ;  Yazoo  &  M.  V.  R.  Co.  v. 
Harrington,  85  Miss.  3CG,  37  South.  1016,  3 
Ann.  Cas.  181.  To  require  the  fencing  of 
the  sides  but  not  the  ends  of  the  right  of  way 
would  but  partially  accomplish  this  purpose, 
and,  where  the  entry  was  effected  at  such 
ends  or  crossings,  would  in  many  instances 
increase  insiead  of  lessen  the  dangers  sought 
to  be  avoided. 

As  said  in  Elliott  on  Railroads  (2d  Ed.)  | 
1198:  "The  true  test,  it  seems  to  us,  for  de- 
termining whether  a  cattle  guard  should  be 
erected  at  any  particular  point  Is  whether 
the  company  is  bound  to  fence  at  that  point" 
In  International  &  O.  N.  R.  Co.  v.  Searight, 
8  Tex.  Civ.  App.  503,  28  S.  W.  39,  the  court 
in  passing  upon  this  question  said:  "Without 
some  contrivance  to  prevent  cattle  from  pass- 
ing from  a  crossing  along  the  track  or  right 
of  way,  We  think  the  road  would  not  be 
'fenced'  within  the  meaning  of  the  statute 
The  object  of  the  fence  is  to  keep  cattle  off 
the  track.  They  must  be  fenced  off.  If  tiiey 
can  pass  onto  It  at  Will  from  the  crossings 
or  openings,  it  Is  not  fenced."  Ptitrie  v. 
Oregon  Short-Line  R.  Co.,  6  Idaho,  448,  56 
Pac.  82;  Toledo,  St  L.  &  K.  G.  R.  Co.  t. 
Franklin,  53  111.  App.  632;  Evansvllle  &  O. 
R.  Co.  V.  Barbee,  74  Ind.  169 ;  Orand  Rapids 
&  L  R.  Co.  y.  Jones,  81  Ind.  523;  Wabash, 
St  L  &  P.  Ry.  Co.  T.  Tretts,  96  Ind.  450; 
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EUIott  on  Ballroads  (2d  Ed.)  {  1198.  Again, 
In  EUiott  on  Railroada,  {  1199,  the  author 
Dotes:  "The  duty  rests  upon  the  cbmpany  to 
protect  Its  track  for  the  full  width  of  Its 
rtght  of  way,  and  this  duty  must  be  discharg- 
ed by  the  erection  of  proper  cattle  guards 
and  wing  fences." 

While  our  statute  requiring  railroads  to 
fence  their  right  of  ways  differs  slightly  from 
that  of  many  of  the  states  to  which  our  at- 
tention has  been  called,  It  cannot  reasonably 
be  said  that  there  is  any  distinction  in  the 
object  of  the  different  statutes  or  the  duty 
attempted  to  be  imposed. 

[3]  It  Is  next  urged  that  there  Is  no  evi- 
dence of  defective  cattle  guards.     On   the 
morning  following  the  accident,  the  plaintiff 
discovered  mule  tracks  Just  over  the  cross- 
ing or  cattle  guards,  and  testified  that  his 
mules  entered  defendant  company's  right  of 
way  over  the  cattle  guards,  although  unseen 
by  taim.     Plaintiff  further  testified  that  the 
guards  were  "steel  cattle  guards."    He  fur- 
ther testified  tliat  other  horses  and  mules 
had  crossed  over  said  guards.     The  general 
superintendent    of   the    defendant   company 
testified   that    the   cattle    guards    were   the 
most  improved  and  approved  cattle  guards  in 
general  use  on  railroads  in  this  country,  were 
properly    Installed   and    in   good    condition. 
This    was  all    the  testimony    touching   the 
character  or  repair  of  the  cattle  guards.    The 
fbct  that  plaintiff's  mules  entered  the  right 
of  way  through  the  cattle  guards,  or  that 
plaintiff  had  known  of  mules  or  horses  cross- 
ing said  guards,,  even  though  the  time  the 
other  mules  and  horses  crossed  said  guards, 
and  their  condition  at  the  time  had  l>een 
shown  (which  was  not  attempted),  was  not 
alone  sufficient  to  entitle  the  plaintiff  to  re- 
cover.    The  statute  requiring  railroad  com- 
panies to  fence  their  roads  does  not  exact 
that  a  railroad  cattle  guard,  to  be  sufficient, 
most  l>e  so  constructed  and  maintained  as 
to   Interpose   an  absolutely   unsurmountable 
and  Impassable  barrier  against  the  encroach- 
ment of  stock,  without  exception  and  under 
all  conditions.    It  cannot  be  said  that  a  rail- 
road company  is  an  insurer  of  the  efficacy  of 
its  cattle  guards  under  every  circumstance, 
such  as  against  frightened  or  breacl^y  ani- 
mals.    On  the  contrary,  a  railroad  company 
has  discharged  its  duty  when  it  installs  and 
keeps  in  good  repair  su<^  guards  as  are  of 
the    most  improved  and  approved  kind  in 
general  use  by  railroads.    Smead  v.  Lake  S. 
&  M.  S.  Ry.  Co.,  68  Mich.  201,  24  N.  W.  761 ; 
Choctaw  &  M.  R.  Co.  v.  Goset,  70  Ark.  431, 
68  S.  W.  879;   Choctaw  &  M.  R,  Co.  v.  Vos- 
burg  et  al.,  71  Ark.  232,  72  S.  W.  574;    St 
Louis,  M.  *  S.  E.  R.  Co.  v.  Busick,  74  Ark. 
689,  86  S.  W.  676;   Chicago,  B.  A  Q.  R,  Co. 
V.    Farrelly,  3   111.   App.    60;    Barnhart  Vi 
Chicago,  M.  &  St  P.  R.V.  Co.,  97  Iowa,  654, 
66  N.  W.  902 ;   Cole  v.  Chicago,  R  &  Q.  Ry. 
Co.,  47  Mo.  App.  624;    Jones  v.  Chicago,  B. 
&  K.  O.  Ry.  Co.,  69  Mo.  App.  187;    Wait  v. 
Bennlneton  ft  B.  R.  Co.,  61  Yt  268,  17  Aa 


284;  Lewis'  Sutherland  Statutory  Construc- 
tion, S  721.  The  Jury,  therefore,  could  not 
infer  the  insufficiency  of  tlie  cattle  guard 
from  the  fact  that  the  mules  bad  gone  over 
it,  and  other  mules  and  horses  at  other  times 
had  passed  over  it  Had  there  been  other 
evidence  tending  to  show  the  size,  length, 
depth,  and  manner  of  construction  of  the 
guards,  from  which  the  jury  could  for  them- 
selves have  determined  their  sufficiency,  the 
testimony  that  stock  had  crossed  over  them 
would  have  been  competent  as  tending  to 
show  their  insufficiency.  Tlmlns  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.,  72  Iowa,  94,  33  N.  W. 
379.  But,  without  some  such  testimony,  the 
Jury  could  not  fairly  conclude  that  the  de- 
fendant comi>any  was  negligent  in  the  dis- 
eliarge  of  its  statutory  duty.  There  was 
wanting  that  testimony  from  which  an  in- 
ference of  fact  could  properly  be  drawn.  St 
Louis  &  S.  F.  Ry.  Co.  v.  Gosnell,  23  Okl.  688, 
101  Pac.  1126,  22  L.  R.  A.  (N.  S.)  892 ;  T.  S. 
Reed  Grocery  Ca  v.  Miller,  128  Pae  271. 
The  burden  of  proof  to  establish  the  acts  of 
negligence  charged  rested  upon  the  plaintiff; 
the  accident  itself  raising  no  presumption  of 
negligence. 

The  testimony  of  the  plaintiff  showed  that, 
on  the  evening  in  question,  he  had  turned 
his  mules  out  into  a  lane  leading  to  an  in- 
closed pasture  on  the  opposite  side  of  the 
railroad  right  of  way;  that  the  morning  fol- 
lowing he  found  one  of  the  mules  at  bis  bam 
badly  injured,  and  the  other  he  afterwards 
found  dead  on  the  railroad  right  of  way. 
The  testimony  of  Engineer  Patton,  in  charge 
of  the  train,  is  as  follows:  "Q.  When  did 
you  first  see  the  mules?  A.  As  I  came  round 
the  curve  beyond  the  bridge.  Q.  Where  were 
the  mules  when  you  first  saw  them?  A.  At 
the  west  end  of  the  bridge.  Q.  West  end? 
A.  Yes,  sir.  •  Q.  What  position  were  they  in? 
A.  Facing  the  engine.  Q.  What  did  you  do 
then?  A.  Whistled  an  alarm  and  stopped. 
Q.  What  did  the  mules  do?  A.  Turned  and 
ran .  onto  the  bridge.  -Q.  Bid  you  see  tlie 
mules  when  they  ran  onto  the  bridge?  A. 
¥es,  sir.  Q.  What  did  yon  do  then?  A. 
Called  the  train  crew  to  get  them  off  the 
bridge.  Q.Tell  the  Jury  what  yon  did  then. 
A.  After  four  blasts  of  the  whistle,  the  train 
crew  caniA  over  and  we  proceeded  to  get  tlie 
mule  off  the  track;  off  the  end  of  the  bridge ; 
we  got  him  up  four  or  five  different  times 
and  he  would  fall  back ;  then,  after  going  a 
short  distance,  be  finally  made  a  lunge  and 
Jumped  over  the  bridge  and  fell  on  the  right- 
hand  side.  Q.  You  there  all  the  time?  A. 
Yes,  sir.  Q.  I  will  ask  you,  Mr.  Patton,  if 
any  of  the  men<tliere  assisted  you  in  trying 
to  get  the  mule  off  the  bridge  besides  the 
crew?  A.  No,  sir;  they  did  not  Q.  How 
many  times  did  the  men  get  him  up?  A. 
Four  or  five  times.  Q.  What  kind  of  a 
bridge  was  it?  A,  A  wooden  trestle.  Q. 
How  far  apart  were  the  ties'  A.  Something 
like  eight  inches,  I  Judge,  w  How  long  did 
you  and  the  train  crew  labor  with  the  mule 


Digitized  by 


Google 


680 


131  PACIFIC  REPORTEB 


(Okl. 


to  get  him  safely  off  the  bridge?  A.  Thirty 
or  forty  minutes.  Q.  What  did  you  do  after 
he  lunged  oft?    A.  Went  on  with  our  worfc." 

Plaintiff's  testimony  concerning  the  opera- 
tions of  the  train  on  the  night  of  the  acci- 
dent was:  "Q.  Ton  know  whether  or  not  on 
the  evening  of  September  11,  1909,  there 
were  any  trains  coming  east  over  the  de- 
fendant company's  line  near  your  place?  A. 
There  was.  Q.  About  what  time,  if  you 
know?  A.  After  10  o'clock;  1  don't  know 
exactly.  Q.  Was  there  anything  that  at- 
tracted your  attention  to  the  train?  A.  Yes, 
sir.  Q.  What  was  it?  A.  Whistling  of  the 
train.  Q.  Where  was  that  train,  If  you  know, 
with  reference  to  the  crossing  mentioned 
when  you  noticed  the  whistle?  A.  Near  the 
crossing.  Q.  You  was  In  bed  at  that  time? 
A.  I  was.  Q.  What  did  you  do  then?  A. 
Jumped  up  and  run  out  on  the  porch.  Q. 
Did  you  see  the  train?  A.  I  could  see  the 
light.  Q.  Any  other  whistles?  A.  There  was 
a  little  one.  Q.  How  long  did  the  whistling 
continue?  A.  I  don't  know,  probably  a  half 
a  minute,  something  like  that.  Q.  Was  that 
train  going  slow  or  fast  at  the  time  you 
observed  It?  A.  Going  at  a  moderate  rate 
of  speed.  Q.  How  many  times  did  that  en- 
gine whistle  that  night  while  in  the  vicinity 
of  your  house,  if  you  know?  A.  Whistled 
twice,  two  different  intervals,  as  If  It  struck 
something  or  that  something  was  ahead; 
and  then  I  think  four  long  whistles.  Q. 
Where  was  the  train  tlie  time  these  four  long 
whistles  were  given.  If  you  know?  A,  South 
of  my  house  and  near  this  trestle.  Q.  What 
was  the  character  of  the  whistles  up  near 
your  bouse;  what  kind?  A.  Fast,  as  if 
whistling  at  stock." 

[4]  It  is  not  claimed  that  the  engine  struck 
either  of  the  mules.  As  we  have  already 
seen,  the  testimony  failed  to  show  negli- 
gence In  either  the  construction  or  mainte- 
nance of  the  cattle  guards,  so  that  the  mules 
were  at  the  time  trespassing  upon  the  rail- 
road company's  right  of  way.  In  Atchison, 
T.  te  8.  F.  Ry.  Co.  v.  Davis  &  Young,  26  Okl. 
360,  109  Pac.  661,  It  was  held  that  in  such 
cases  the  only  obligation  resting  upon  the 
railroad  company  was  to  exercise  ordinary 
care,  in  the  management  of  Its  trains,  to 
prevent  Injury  to  the  animals,  after  their 
presence  and  peril  were  discovered.  Atchi- 
son, T.  &  S.  P.  Ry.  Co.  ▼.  Ward,  32  Okl.  187, 
120  Pac.  982;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Savage,  32  Okl.  376,  122  Pac.  656;  St.  Louis 
&  S.  F.  Ry.  Co.  v.  Brown,  32  Okl.  483,  122 
Pac.  136;  St.  Louis  &  S.  F.  Ry.  Co.  t.  Ut- 
ile, 125  Pac.  459. 

We  are  unable  to  see,  from  a  careful  ex- 
aqiinatlon  of  the  evidence,  wherein  the  de- 
fendant company  was  guilty  of  negHgeuce  in 
■  the  oi>eratlon  of  Its  train.  The  testimony  of 
Engineer  Patton  stands  unlmpeached.  In 
fact,  it  Is  in  part  corroborated  by  that  of 
the  plaintiff  himself,  and  while  It  is  true 


the  plaintiff  testified  that  on  the  morning 
following  the  accident  he  found  mule  tracks 
leading  down  the  right  of  way  from  the 
crossl&g  to  the  trestle,  and  wlilch  appeared 
to  tiave  been  made  by'  running  animals,  this 
would  not  of  Itself  be  sufflclent,  for  even 
though  the  mules  did  in  fact  ran  down  the 
track  ahead  of  the  engine,  stUl,  beipg  tres- 
passers there  and  their  presence  unseen,  thMr 
lieril  was  not  by  the  mere  fact  of  their  pres- 
ence known  to  the  operatives  In  charge  of  the 
train.  It  is  not  the  danger  or  peril  that  the 
animals  were  In  that  constitutes  the  test  of 
liability,  but  the  knowledge  of  such  danger, 
and  the  consequent  failure  to  exercise  ordina- 
ry care  to  prevent  the  injury.  It  was  further 
shown  by  the  testimony  of  the  engineer  that 
the  entire  train  crew  of  five  men  attempted  to 
get  one  of  the  mules  off  the  wooden  trestle 
on  which  it  had  run ;  that  they  labored  with 
the  animal  In  trjring  to  get  it  safely  off  the 
bridge  for  30  or  40  minutes;  that  the  train 
crew  were  provided  with  lanterns,  and  were 
further  aided  by  the  light  reflected  by  the 
electric  headlight  on  the  engine;  that  they 
got  the  mule  up  four  or  five  times,  when  be 
would  fall  back  (presumably  between  the 
ties),  and  then,  after  going  a  short  distance, 
tiie  animal  finally  made  a  lunge  and  jumped 
over  the  bridge  and  fell  on  the  right-hand 
side.  It  appears  that  the  train  crew  used 
all  reasonable  efforts  to  safely  remove  the 
mule  from  the  track.  This  work  was  neces- 
sarily dangerous,  and  that  they  did  not  suc- 
ceed la  safely  performing  a  difficult  feat  can- 
not be  held  to  constitute  negligence.  There 
being  no  evidence  of  negligence,  the  court 
should  have  instructed  the  jury  to  return  a 
verdict  for  the  defendant,  and  it  was  error 
to  refuse  defendant's  request  for  a  perempto- 
ry instruction.  ■ 

The  judgment  of  the  trial  court  should 
therefore  be  reversed,  and  the  cause  re- 
manded. 

PER  CURIAM.     Adopted  in  whole. 


TARBOROHGH  v.  RICHARDSON. 
(Supreme  Court  of  Oklahoma.    April  15,  1913.) 

(Svllabu*  by  th«  Covrt.) 

1.  Courts  (S  485*)— Appeal  fbom  Justick  op 

THE   PCACB— TRANSFEK  TO    SUPKBIOB  CoUBTT. 

A  case  pending  on  appeal  in  the  county 
court  from  a  justice  of  the  i)<>ace  court  may  be 
transferred  on  motion  of  plaintiff  to  the  supe- 
rior court 

[Ed.  Note. — For  other  cases,  see  Courts,  Gent 
Dig.  §S  1292-1298;    Dec  Dig.  %  485.*] 

2.  Brokkbs  <S$  40,  51,  53,  65,  88*)— Salk  or 
Land— RiQiiT  to  Commission. 

If,  after  tlie  tract  of  land  or  realty  is  plac- 
ed in  the  agent's  band  for  sale,  a  sale  is 
brought  about  by  his  exertions,  he  will  be  enti- 
tled to  hia  commission ;  or  if  the  agent  intro- 
duces or  disclosee  the  name  of  the  purchaser  to 
the  vendor  for  such  purpose,  and  through  such 
introduction  or  disclosure  negotiations  for  the 
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mle  of  .the  projtkerty  kre  begun  ^d  tben  effected 
by  the  vendor,  the  agent  is  entitled  to  Ms  com- 
mission. .    .       ^^ 

(a)  To  entitle  the  agent  to  eoumiasion  there 
mvnt  b%,  an  employment,  and  his  serrice  muat 
be  tne  immediate  and  effective  cause  of  the 
bar^rain. 

<b)  Bat  if  the  eet^iMa  of  the  annt,  whatever 
they  be,  fail  to.  accomplish, a  sale,  and  several 
weelc;  have  elapsed  after  the  proposed  purchas- 
er has  decided  not  to  buy,  ne  is  induced  by 
another  party  to  reconsider  the  matter,  and 
then  makes  the. purchase  as 'the  conseqnence  «f 
such  secondary  or.  supervening  influence^  the 
a£pnt  has  no  right  to  a  commission. 

(c)  Held,  under  the  facts  as  disclosed  by  the 
record,  the  question  as  to  "efficient  eaote"  of 
the  sale  should  have  been  siibmittBd  t»  the  jjary 
for  their  determination. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  8?  38-40,  69,  74.  82-84,  121,  12»- 
130;    Dte.  Dig.  {{  40,  61,  53,  65,  88.*] 

Error  from  Superior  Court,  Custer  Coun- 
ty;   J.  W.  Lawter,  Judge. 

Actloii  by  C.  E.  Richardson  against  J.  B. 
Tarboroiigh.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

T.  A.  Edwards  and  Ara  Russell  Ash,  both 
of  Oordell,  for  plaintiff  la  error. 

WILI/IAMS,  X  Tlie  defendant  tn  error, 
aa  plaiatiS,  sued  the  plaintiff  In  error,  as  de- 
fendant, fn  a  justice  court  in  Cueter  county 
to  recover  $186.12  M'commlssion  on  a  cer- 
tain land  sale.  After  a  trial  Judgment  was 
had  for  plaintiff  in  said  sum.  An  appeal  waa 
prosecuted  to  tlie  county  court  of  Ouster 
county  where,  on  motion  of  plaintiff,  the 
cause  was  transferred  to  the  superior  court 
of  said  county.  A  trial  was  there  had  and 
a  yecdlet  directed  in  favor  of  plaintiff.  All 
preUminary  matters  having  been  obswed, 
this  i»ooeediag  was  instituted  to  review  the 
action  of  the  lower  court 

Questions  are  raised  (1)  as  to  the  lurisdic- 
tion  of  the  superior  court;  (2)  as  to  the  ac- 
tion of  the  court  in  excluding  certain  evi- 
dence offered  by  defendant  for  the  purpose 
of  showing  who  effected  the  sale ;  and  (3)  as 
to  the  directing  of  the  verdict  in  favor  of 
the  plaintiff.  Neither  has  any  appearance 
been  made  by  counsel  nor  any  brief  filed  in 
this  coiut  on  the  part  of  the  defendant  in 
error. 

[1]  1,  in  Oklahoma  Fire  Insurance  Co.  ▼. 
Phillip,  27  Okl.  234,  111  Pac.  334,  it  was  held: 
"A  case  pending  on  appeal  in  a  county  court 
from  a  Judgment  of  a  Justice  of  the  peace 
may  be  transferred  on  motion  of  plaintiff 
to  a  superior  court,  and  held,  tried,  and  de- 
termined by  it" 

[2]  2.  The  defendant  admitted  that  he 
agreed  to  pay  the  plaintiff  a  commission  of 
6  per  cent  of  the  reasonable  value  of  a  cer- 
tain farm  belonging  to  him,  provided  the 
plaintiff  was  the  cause  of  effecting  a  sale  or 
exchange  of  the  same,  but  denied  that  the 
plaintiff  effected  the  same.  He  admitted  that 
plaintiff  sent  one  W.  A.  Prince  to  him  as  a 
purchaser  of  said  farm,  but  alleged  that  be 
looked  at  the  same,  but  was  not  then  satis- 


fled  with  the  offer  made  thereon  by.  plain- 
tiff, and  wtrolly.  abandoned  making  any 
tirade  therefor,  He  further  alleged  that  said 
far;n'.waa  at.  ttiat  tlmey  and  had  been  for 
some  time  prior  thereto,  listed  with  Frank 
Goodwin,  of  Dill,  Okl.,  for.  sale ;  that,  about 
a  month  after,  the  said  Prince  inspected  said 
farm,  the  said  Frank  Goodwin  communicat- 
ed with  him  and  induced  him  to  return  to 
Dill,  OkL»  for  the  purpose  of  looking  over 
some  other  farms  listed  by  this  defendant 
for  sale  with  the  said  Frank  Goodwin;  that 
the  said  W.  A.  Prince  did  return  to  Dill, 
Okl.,  and,  having  investigated  the  othes 
farms  mentioned,  did  not'  consummate  any 
trade  for  any  of  them  with  the  said  Frank 
Goodwin;  that  a  trade  was  later  made  by 
Frank  Goodwin  with  the  said  Prince  for  the 
farm,  the  purchasing  of  which  he  had  aban- 
doned,  when  dealing  with  the  plaintiff.  The 
defendant  offered  evidence  to  sustain  this 
issue,  a  part  of  which  was  excluded. 

We  will  consider  the  question  of  the  com- 
petency of  the  evidence  and  the  action  of 
the  court  in  directing  a  verdict  against  the 
defendant.  In  Roberts  v.  Markham  et  al., 
26  Okl.  387,  109  Pac.  127,  paragraph  2  of  the 
syllabus  is  as  follows:  ''If,  after  the  lot  or 
realty  is  placed  in  the  agent's  hands  for  sale, 
it  is  brought  about  and  procured  by  his  ad- 
vertisements or  exertions,  he  will  be  en- 
titled to  Ills  conimisslon,  or  if  the  agent  in- 
troduces  or  discloses  the  name  of  the  pur- 
chaser to  the  vendor  for  such  purpose,  and 
through  such  introduction  or  disclosure  nego- 
tiations for  the  sale  of  the  property  are  be- 
gun, and  then  effected  by  the  vendor,  the 
agent  is  entitled  to  his  commissions."  The 
agent,  under  the  finding  of  the  court  in  this 
case;  effected  the  sale.  In  the  one  at  bar, 
though  the  Introduction  was  brought  about 
by  the  agent,  yet  it  Is  denied  by  the  prin- 
cipal that  by  the  acts  of  the  agent  the  sale 
was  consummated  or  effected.  None  of  the 
casee  dted  in  Roberts  v.  Markham  et  al., 
supra,  hold,  as  to  the  fact  of  introduction  of 
the  vendee  by  the  agent  to  the  principal  or 
vendor,  where  the  sale  is  afterwards  consum- 
mated, that  that  per  se  is  conclusive  that  the 
sale  was  effected  by  such  agent 

In  Earp  v.  Cummins,  64  Pa.  8M,  93  Am. 
Dec.  718^  it  is  said:  "If  a  mere  introduction 
of  the  property  to  the  notice  of  the  buyer 
effects  the  sale,  the  broker  earns  his  commisr 
slon.  An  advertisement  or  any  other  serv- 
ice 1»  enough  If  It  be  the  immediate  and  ef- 
ficient cause  of  the  bargain.  But  if  the  serv- 
ices of  the  broker,  whatever  they  be,  fall  to< 
accomplish  a  sale,  and  several  months  after 
the  proposed  purchaser  has  decided  not  to 
buy,  he  is  induced  by  other  persons  to  re- 
consider his  resolution,  and  then  makes  the- 
purchase  as  the  consequence  of  such,  second- 
ary or  supervening  influence,  the  broker  has. 
no  right  to  a  commission.  In  a  certain  sense 
it  may  be  true  that  the  purchase  was  in. 
consequence  of  the  broker's  advertisement; 


•For  otiiar  case*  Ms  lun*  topic  and  taction  NUMBER  In  Dec.  Olg.  A  Am.  Dig.  Key-No.  Sertsa  *  Rsp.'r  Indexsa- 


Digitized  by 


Google 


C82 


181  PACIFIC  RBPOBTEB 


(QkL 


but  for  that,  the  purchaser  may  never  have 
looked  at  the  property,  nor  entertained  a 
thought  of  buying  It,  bttt  the  evidence  In 
this  case  shows  that  It  was  at  least  due  to 
another  so  distinct  and  separate  a  cause  that 
It  was  a  mistake  to  permit  the  broker  to  re- 
cover. The  simple  answer  to  his  demand 
was  that  if  the  evidence  was  believed  he 
did  not  cause  the  sale;  that  Is,  his  agency 
was  not  the  Immediate  and  efficient  cause  of 
the  sale,  and  law  regards  only  proximate, 
and  not  remote,  causes."  See,  to  the  same 
effect,  Studer  et  al.  v.  Byson,  92  Minn.  388, 
100  N.  W.  90;  Qulnby  v.  Tedford,  4  Colo. 
App.  210,  35  Pac.  276;  Babcock  v.  Merritt, 
1  Colo.  App.  84,  27  Pac.  882;  McCrory  v. 
Kellogg.  106  Mo.  App.  597,  81  S.  W.  465 ;  19 
Cyc.  258. 

The  question  as  to  whether  the  sale  was 
effected  by  the  plaintiff  should  have  been 
left  to  the  Jury  for  determination  under 
proper  Instructions. 

The  Judgment  of  the  lower  court  Is  re- 
versed, with  Instructions  to  grant  a  new 
trial  and  proceed  in  accordance  with  this 
.opinion.    All  the  Justices  concur. 


KAIIN  V.  McCONNECli  et  al. 
(Supreme  Court  of  Oklahoma.    April  5,  1913.) 

(Syllabus  >»  the  Court.) 

1.  Mortgages  (§  410»)—Fo«eclo80bb— Right 
OF  Junior  Mortoaoeb. 

The  existence  of  a  prior  mortgage  in  ex- 
cess of  tlie  value  of  the  land  does  not  disentitle 
a  junior  mortgagee  to  a  decree  of  foreclosure. 
[Ed.    Note.— For  other  cases,  see   Mortgages, 
Cent.  Dig.  §§  1178-1180;  Dec.  Dig.  §  410.*] 

2.  SUBBOOATION    (J    14»)— PAYMENT    BT    VEN- 
DEE—JUNIOR    MOBTQAOBBS. 

When  the  vendee,  in  payment  of  tlie  pur- 
chase price  of  real  estate,  pays  tbc  indebted- 
ness secured  by  a  first  mortgage,  he  is  not  sub- 
rogated to  the  lien  of  that  mortgage  as  against 
a  second  mortgagee  whose  mortgage  is  duly  re- 
eor*d  at  the  time  of  purchase. 

IKd.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  §§  3D-39;  Dec.  Dig.  $  14.»] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Pontotoc  County  Court;  A.  T. 
West,  Judge. 

Action  by  Leon  Kahn  against. A.  A.  Mc- 
Connell  and  others  to  foreclose  a  mortgage. 
Judgment  for  plaintiff  for  his  debt  and  for 
defendants  on  the  foreclosure  Issue,  and 
plaintiff  brings  error.  Reversed  and.  re- 
manded. 

Bullock  &  Kerr,  of  Roff,  f<?r  plaintiff  in  er- 
ror. Crawford  &  Bolen,  of  Ada,  for  defend- 
ants in  error. 

AMES,  C.  A.  A.  McConncll  and  A.  M.  Mc- 
ConncU  owned  the  land.  Thore  was  a  first 
niortjriige  on  It  to  secure  an  iiulclitednes.s  to 
the  First  National  Bank  of  Roff.  There  was 
a  second  mortgage  to  secure  the  lndel)tedness 
of  the  plaintiff.    The  defendant  Wright  ap- 


proached McConnell  with  reference  to  a  pur- 
chase of  the  land.  McConnel^  referred  him 
to  the  First  National  Bank,  stating  that,  it 
he  could  satisfy  the  bank  concerning  his  In- 
debtedness, be  would  convey  the  land. 
Wright  ascertained  from  tbe  bank  the  amoont 
due,  paid  a  part  of  It,  and  gave  hla  note  f«r 
the  balance,  which  was  later  paid.  He  took 
McConnell's  canceled  notes  to  blm,  and 
thereupon  McConnell  executed  a  deed  convey- 
ing the  land  to  him.  The  plaintiff's  mort- 
gage during  all  these  times'  was  of  record, 
although  it  may  be  that  Wright  had  no  ac- 
tual knowledge  of  it 

[1,2]  In  the  suit  by  the  plaintiff  to  fore- 
close and  under  these  facts  the  court  held 
that  Wright  \yas  subrogated  to  the  lien  of  the 
bank'B   first  mortgage,  found  that  the  land 
was  worth  less  than  the  amount  of  the  first 
mortgage,  and  refused  the  plaintiffs  praye* 
for  a  foreclosure.    This  was  error.    Under  no 
circumstances  should  the  plaintiff  have  been 
denied  his  right  to  foreclose.    But  under  the 
facts  of  this  case,  Wright,  the  purchaser  from 
McConnell,  was  not  subrogated  to  the  lien  of 
the  bank.    Tlie  plaintiff's  mortgage  was  of 
record.    Wright  had  constructive  notice  of  it, 
although  it  may  not  have  been  actual.    It 
could  have  been  ascertained  by  ttte  exercise 
of  reasonable  diligence  on  his  part  in  the 
examinatioa  of  the  lecords.     He  therefore 
bought  the  land  charged  with  notice  of  the 
plaintiff's  mortgage.    The  fact  that  he  a8snm>- 
ed  the  indebtedness  to  the  bank  and  paid  it 
did  not'  give  him  the  right  of  subrogatiom 
In  the  matter  of  that  payment  he  WBs  a  vol- 
unteer.   He  was  under  no  duty  to  buy  the 
land.    He  was  under  no  dtaty  to  pay  the  first 
mortgage.     He   was   negligent  in   doing  m 
without  examlulng  the  records,  and  cannot 
escape  the  consequence   of   his   own   negli- 
gence by  an  appeal  to  the  equitable  doctrine 
of  subrogation.     "Vigilantlbus  non  dormi«tt- 
tlbus   tequltas    subvenit."     In   Campbell    v. 
Hamilton  (Tenn.  Ch.)  39  S.  W.  895,  It  is  said 
In  the  syllabus :   "The  fact  that  a  purchaser 
who  paid  a  mortgage  on  the  land  as  part  of 
the  consideration,  and  secured   the   release 
thereof,  did  so  at  the  time  of  the  purchase, 
made  it  none  the  less  a  case  of  assumption 
of  the  mortgage,  disentitling  him  to  subro- 
gation."   In  Stastny  v.  Pease,  124  Iowa,  587, 
100  N.  W.  482,  it  Is  said  in  the  syllabus: 
"The  purchaser  of  real  property  has  con- 
structive notice  of  an  existing  Judgment  lien; 
and,  where  by  agreement  with  his  grantor  he 
discharges  prior  liens  in  part  payment  of 
the  purchase  price,  the  Judgment  becomes  a 
first  lien  upon  the  property,  and  neither  the 
dociriue  of  equitable  assignment  nor  subro- 
gation api>lles." 

Tlie  following  cases  support  the  .same  con- 
clusion: Goodyear  v.  Goodyear,  72  Iowa, 
3-iO,  .0.3  N.  W.  142;  First  National  Bank  v. 
Thomi!.«on,  72  Iowa,  417,  34  N.  W.  184;  Kel- 
logg V.  Colby,  83  Iowa,  513,  49  N.  W.  1001; 
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Hubbard  t.  Le  Barron,  110  Iowa,  443,  81  N. 
"W.  681;  McDowell  v.  Jones  Lumber  Co.,  42 
Tex.  Cav.  App.  260,  9S  S.  W.  476;  Kubn  v. 
Nat.  Bank  of  Holton,  74  Kan.  456,  87  Pac. 
551,  118  Am.  St  Rep.  832;  Hargls  v.  Robin- 
son, 63  Kan.  686,  66  Pac.  988;  Hayden  v. 
Huff,  60  Neb.  625,  83  N.  W.  920;  Gulling  v. 
Washoe  Co.  Bank,  24  Neb.  477,  56  Pac.  580; 
Ayon-by-the-Sea,  etc.,  Co.  ▼.  McDowell,  71  N. 
J.  Eq.  116,  62  Atl.  885 ;  Demourelle  v.  Piazza, 
77  Miss.  433,  27  South.  623  f  Browder  v. 
Hill,  136  Fed.  821,  69  C.  C.  A.  499;  Shirtt  v. 
Whltten,  181  Ind.  455,  31  N.  B.  87;  Menefee 
T.  Marge  (Va.)  4  S.  B.  726. 

The  rule  In  Ohio  seems  to  be  otherwise 
(Joyce  V.  DauDtz,  55  Ohio  St  538,  45  N.  E. 
900),  while  Louisiana  and  Indiana  seem  to 
have  decided  this  question  botb  ways  (Hob- 
good  ▼.  Schnler,  44  La.  Ann.  537,  10  Sontb. 
812;  AbbeTlIle  Rice  Mill  v.  Shambaiigh,  115 
La.  1047,  40  South.  457;  Farmers'  Bank  of 
MooresTllle  ▼.  Butterfleld,  100  Ind.  229 ;  Oa- 
ley  T.  Morgan,  114  Ind.  850,  357,  16  N.  B. 
790). 

On  the  case  as  presented  by  this  record, 
the  judgment  of  the  trial  court  should  be  re- 
yersed,  and  the  cause  remanded. 

PER  CURIAM.    Adopted  in  whole. 


STATE  T.  WEATHERFORD  MILLING  CO. 
(Supreme  Court  of  Oklahoma.     April  4,  1913.) 

(SvUabu*  by  the  Court.) 

Appeai,  and  Ebbob   (I  773*)— DisiassAi,  or 
AppeaI/— Briefs. 

Where  plaintiff  in  error  failg  to  file  briefs, 
as  required  by  rule  7  of  this  fourt  (95  Pac.  vi), 
the  appeal  will  be  dismissed  for  want  of  prose- 
cution, 

[Ed.  Note. — For  other  pases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3104.  3108-3110;  Dec. 
Dig.  §  773.»J 

Commissioners'  Opinion,  Division  Na  2. 
Error  from  Custer  County  Court;  A.  H.  Lat- 
imer,  Judge. 

Action  by  the  State  of  Oklahoma,  County 
of  Custer,  against,  the  Weatherford  Milling 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Appeal  dismissed. 

Fred  A.  Snodgress,  of  Little  Rock,  Ark., 
and  Thomas  &  Thomas,  of  Arapahoe,  for  the 
State  Shartel,  Keaton  &  Wells,  of  Oklaho- 
ma aty,  for  defendant  in  error, 

BREWBR,  C.  The  petition  in  error  and 
transcript  of  the  record  in  this  case  was 
filed  in  this  court  April  27,  1911.  The  plain- 
tiff in  error  has  failed  to  file  any  brief  in 
the  cause,  as  required  by  rule  7  of  this 
court  (96  Pac.  vl).  The  petition  In  error 
shall  therefore  be  dismissed  for  want  of 
prosecution.  Hass  et  al.  v.  McCampbell,  27 
OkL  290,  111  Pac.  543;  Maddin  v.  McCor- 
miek  et  at.,  27  Okl.  779,  117  Pac.  200;  Mc- 


Clelland V.  Wltherall,  30  Okl.  287,  119  Pac. 
205;  Miller  Lumber  0>.  t.  Swink  Mera  Co., 
130  Pac.  674,  not  ofBclally  reported. 

PER  CURIAM.    Adopted  In  whole. 


HOWARD  y.  ROSE  TP.,  PATND  COUNTY. 

et  al. 
(Supreme  Court  of  Oklahoma.    April  4,  1913.) 

(SyUaiut  iv  the  Court.) 

1.  Towns  (I  45*)— Nbsugenob— Liabiutt  of 
Township. 

A  township  in  this  state,  in  the  absence 
of  an  express  statute  creating  liability  therefor, 
is  not  liable  in  a  civil  action  for  damages  for 
the  neglect  of  its  officers  in  failing  to  perform, 
or  in  improperly  and  negligently  performing,  an 
official  duty. 

IBd.  Note.— For  other  cases,  see  Towns,  Cent. 
Dig.  §1  79,  80;    Dec.  Dig.  g  45.»] 

2.  HlOnWATS   (5    187*)— INJTRT  trov  Defec- 
•n\~E  HiOHWAT — Liability  of  Township. 

For  the  distinction  between  municipal  cor- 
porations, sucli  as  cities  and  towns,  and  such  a^ 
(•■'Unties  and  townships,  as  regards  liability  for 
the  negligent  construction  and  maintenance  of 
the  public  highways,  etc.,  see  opinion. 

[Kd.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  SS  326,  327,  478,  479,  480,  482,  500; 
Dec.  Dig.  i  187.*] 

(Additional  Bvttahug  iy  Editorial  Staif.) 

3.  APPEAI,    AND     EniBOB    (S    1068*)— HARMI.EB8 
UBROB— iNSTBtJCTIONB. 

Where,  in  a  negligence  case,  the  jury  finds 
no  breach  of  duty  by  defendant,  an  erroneous 
instruction  on  the  measure  of  damages  is  harm- 
less. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  I>ig.  Hi  4225-4Z28,  4^0;  Dec. 
Dig.  i  1008.*] 

Commissioners'  Opinion,  Division  No.  2. 
Eirror  from  District  Court,  Payne  County;  A. 
H.  Huston,  Judge. 

Action  by  Welcome  Howdrd  against  Rooe 
Township,  Payne  County,  and  others.  Jndg- 
meut  for  defendants  and  plaintiff  brings  er- 
ror.   Affirmed. 

Freeman  E.  Miller,  ^f  Stillwater,  for  plain- 
tiff In  error.  J.  M.  Grubbs,  of  Stillwater, 
for  defendants  in  error. 

BKEWER,  0.  This  suit  was  commenced 
on  the  7th  day  of  June,  1909,  by  Welcome 
Howard,  as  plaintiff,  against  Rose  township, 
in  Payne  county,  and  G.  Brewer,  J.  K.  P. 
Schooler, '  and  Peter  Wills,  the  ofllcers  of 
said  township,  as  defendants,  to  recover 
damages  in  the  sum  of  $1,250.  to  certain 
lands  and  crops  growing  thereon,  because  of 
an  alleged  breach  of  duty  upon  the  part  of 
said  defendants. 

The  facts  out  of  which  this  controversy 
arose  appear  to  be,  in  brief,  that  some  time 
In  1905  Rose  township,  for  the  purpose  of 
deviating  a  public  highway  from  the  section 
line  upon  which  Howard's  land  bordered, 
filed   a  proceeding  In  the  district  court  to 
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condemn  a  roadway  for  a  few  hundred  yards 
ucrass  plaintiff's  land,  and  that  on  April  25, 
1905,  an  agreed  Judgment  was  entered  in 
tbat  cause,  the  substantial  parts  of  which 
are:  That  the  township  was  to  pay  How- 
ard the  sum  of  |40  for  taking  the  land,  the 
damages  accruing  thereby,  together  with  a 
certain  portion  of  the  costs  of  the  proceed- 
ing, and  was  to  build  a  temporary  bridge 
across  a  ditch  on  the  west  side  of  Howard's 
premises,  and  as  soon  as  same  was  built 
Howard  was  to  move  Ills  fence.  The  town- 
ship was  also  to  grade  a  road  and  place  a 
ditch  on  the  west  side  to  carry  off  the  water, 
and  thereupon  was  to  take  title  to  the  land 
for  highway  purposes  and  to  have  posses- 
sion thereof.  The  petition,  after  alleging  the 
terms  of  this  Judgment,  proceeds  to  charge 
that  the  township  has  failed,  neglected,  and 
refused  to  comply  with  the  terms  of  said 
Judgment  in  that  it  has  refused  and  neg- 
lected to  grade  any  road  along  the  west  side 
of  defendant's  land  and  to  place  a  ditch 
there  to  carry  oft  the  water  as  stipulated 
in  said  Judgment  The  petition  also  alleges 
the  negligent  obstruction  of  the  ditch  on  the 
west  side  of  the  road  that  had  been  con- 
structed by  plaintiff  prior  to  the  rendition 
of  said  Judgment  Plaintiff  further  alleges 
tbat  during  the  years  1906  and  1900  that 
said  township  and  its  then  officers  were  re- 
<]uested  to  comply  with  the  Judgment  but 
failed  and  refused  to  do  eo,  and  that  after 
November  16,  1907,  the  date  of  the  election 
of  the  defendant  officers  for  said  township, 
the  plaintiff  made  demand  on  them  tbat  they 
comply  with  and  fully  perform  the  terms  of 
said  Judgment  and  that  they  failed  and  re- 
fused to  do  so.  It  Is  then  stated  that  by 
reason  of  the  failure,  refusal,  and  negligence 
of  the  defendants  so  to  do,  water  was  caus- 
ed to  flow  and  t>e  precipitated  upon  and 
across  plaintiff's  growing  crops  on  a  portion 
of  his  lands,  resulting  in  damages  to  the 
crops  of  1908  and  1909,  also  to  the  land  it- 
self, by  washing  the  soil  away  and  render- 
ing It  less  fertile,  and  all  to  his  damage  in 
the  sum  of  $1,250.  A  demurrer  Interposed 
by  the  three  township  officers  upon  the 
ground  that  the  petition  failed  to  state  a 
cause  of  action  against  them  as  indlrldual^ 
was  sustained. 

The  defendant  township  filed  an  answer 
^htch,  after  a  general  denial,  contained  the 
following  defense:  "That  after  the  rendition 
of  said  Judgment  and  in  compliance  there- 
with, the  defendant  made  a  ditch  on  the 
west  Bide  of  the  road  to  carry  off  the  water 
and  graded  the  road  and  constructed  a  tem- 
porary bridge  across  the  ditch  on  the  east 
side  of  the  road;  tliat  said  work  was  done 
by  reason  of  said  Judgment  and  In  compli- 
ance therewith,  and  after  its  completion  the 
plaintiff  examined  the  same  and  signified 
his  approval  thereof  and  acknowledged  same 
to  be  in  full  compliance  with  such  Judgment 
and  the  agreement  therein  set  forth." 


Proof  was  Introduced  at  the  trial  by  both 
parties  under  the  Issttes  so  framed,  and  the 
Jury  rendered  a  verdict  la  ftiror  of  die  de- 
fendant township. 

A  number  of  assignments  of  error  are  dis- 
cussed in  the  brief,  but  under  the  view  we 
take  of  the  law  of  this  case,  It  will  not  be 
either  necessary  or  profitable  to  discuss  them 
all.  The  gravamen  of  the  case,  as  disclosed 
by  the  petition,  is  based  on  the  assumption 
that  the  township  is  llatfle  for  negUgence 
in  constructing  the  public  highway  and  in 
falling  to  perform  the  obligation  it  assumed 
In  the  Judgment  in  connection  with  the  con- 
struction of  the  highway.  Mo  such  Uability 
existed.  Under  the  holdings  of  this  court 
and  of  its  predecessor,  the  territorial  Su- 
preme Court  a  municipal  corporation,  ouch 
as  cides  and  towns,  is  held  liable  for  negli- 
gence in  malntalnlBg  its  streets,  sidewalk^ 
bridges,  etc.,  in  an  improper  and  dangerous 
condition,  where  persons  haye  been  injured 
because  thereof.  City  of  Stillwater  v.  Swish- 
er, 16  Okl.  585,  85  Pac.  1110;  City  of  Guthrie 
V.  Swan,  6  OkL  779,  61  Pac.  562 ;  Guthrie  t. 
Thistle,  5  OkL  617.  49  Pac.  1003 ;  Pitman  v. 
El  Reno,  2  OkL  414,  37  Pac.  851;  City  of 
Oklahoma  City  t.  Welsh,  3  OkL  288,  41  Pac. 
598;  Marth  ▼.  aty  of  Kingfisher,  22  OkL 
602,  98  Pac.  436,  18  I*  B.  A.  (N.  S.)  1238; 
City  of  Pawhuska  t.  Rush,  29  Okl.  759,  119 
Pac.  239;  Derr  Const  Co.  ▼.  Geiruth,  29 
Okl.  538,  120  Pac.  253;  Colbert  ▼.  City  of 
Ardmore,  31  OkL  537,  122  Pac.  508.  And 
this  same  rule  has  been  adopted  In  many 
of  the  states.  Barnes  ▼.  District  of  Colum- 
bia, 91  U.  S.  540,  23  li.  Ed.  440;  Jansen  ▼. 
Atchison,  16  Kan.  358 ;  Oliver  v.  Kansas  Cit7, 
69  Mo.  79;  Hutson  v.  New  York,  9  N.  T.  163. 
59  Am.  Dec.  526;  Hlgert  v.  City  of  Green- 
castle,  43  Ind.  674 ;  City  of  Wyandotte  v. 
White,  13  Kan.  191,  and  numerous  cases 
cited. 

[1,  2]  Bnt  a  distinction  is  made  in  this 
state,  and  many  of  die  other  states,  lietween 
municipal  corporadons,  such  as  dUes  and 
towns,  and  such  quasi  corporations,  as  town- 
ships, counties,  etc.  This  disdncdiHi  is  clear- 
ly drawn  in  the  case  of  James  v.  Wellstoni 
Township,  18  OkL  66,  90  Pac.  100,  13  L.  R.  A. 
(N.  a.)  1219,  11  Ann.  Ca&  938.  That  case 
was  an  acdon  for  damages  for.  the  failure 
and  neglect  of  the  officers  of  the  township 
to  keep  In  repair  Its  roads  and  bridgres,  be- 
cause of  which  negligence  the  plainUff  suffer- 
ed a  personal  injury.  la  affirming  the  ac- 
tion of  the  trial  court  in  sustaining  a  demur- 
rer to  a  petldon  fully  stating  such  negligence 
and  injury,  the  court  In  an  elaborate  opin- 
ion collates  and  discusses  ntany  authorities 
on  this  guesdon  and  arrives  at  the  following 
conclusion,  as  stated  in  headnotes  by  the 
court:  "In  the  absence  of  express  statute 
Imposing  a  liability  on  towaships  for  inju- 
ries sustained  from  defects  in  highways,  such 
townships,  in  this  territory,  are  not  liable 
In  a  drll  acdon  for  damages  tue  neglect  •< 
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I>abUc  daty  In  failing  to  keep  the  highways 
In  a  safe  and  proper  condition."    And  rela- 
tive to  the  distinction  between  the  classes 
of  municipal  corporations  and  the  reasons 
why  such  as  counties  and  townships  should 
Bot  be  liable  for  the  failure  of  their  officers 
to  perform  their  public  duties,  the  court  say : 
"In  some  states  It  la  held  that  municipal 
corporations  proper  are,  without  any  express 
statutory  provisions  to  that  effect,  liable  for 
all  Injuries  caused  by  defective  highways, 
on  the  theory  that  being  Invested  with  the 
exclusive  control  over  the  highways  within 
their   limits,   and  having   ample   power   to 
raise  money  for  their  construction  and  re- 
pair. It  Is  their  duty  to  keep  the  highways  in 
a  reasonable  and  safe  condition,  for  failure 
to  perform  which  they  are  subject  to  cor- 
responding liability.    But,  on  the  other  hand, 
it  has  been  held  that  quasi  municipal  cor- 
porations are  not  liable  for.  defects  in  the 
highways,  unless  they  are  expressly  made  so 
by  statute;   the  theory  on  which  they  are 
distinguished   from    municipal    corporations 
Bzoper  being  generally  stated  to  t>e  that  they 
are  mere  agencies  of  the  state.     We  think 
the  correct  theory  on  which  it  Is  held  that 
qnasl    corporations,    such    as   counties    and 
townships,  are  exempt  from  liability  Is  that 
tbey  are  trat  auxiliary  parts  of  the  sovereign- 
ty.    The  sovereignty  is  vested  In  the  state 
for  the  purpose  of  carrying  out  the  political 
powers  of  the  state,  and  for  convenience  the 
state  Is  divided  into  counties,  the  counties 
•le  divided  into  townships,  and  the  town- 
sblpe  are  divided  into  road  districts.    These 
subordinate  divisions  being  merely  compo- 
nent parts  of  the  great  hody  politic  of  the 
state,  and  as  public  policy  would  dlgtate  that 
the  state^  for  a  failure  to  perform  a  public 
duty,  would  not  be  liable  In  civil  damajges 
to  a  citizen,  the  same  rule  would  apply  as  to 
snbordlnate    political    subdivisions    of    the 
state."    In  discussing  the  rule  laid  down  In 
that  case  the  court,  say:    "Perhaps  there  is 
no   other  question   that  has  received  more 
frequent  consideration,  t>y  the  courts  o^  this 
country  than  this  one,  and  none  where  the 
decisions  have  been  more  In  harmony  and  of 
on©  accord.    It  is  true  that  there  are  three 
or  four  states  holding  adversely  to  this  con- 
tention, notably,  Iowa,  Maryland,  and  Tenn- 
sylvanla.     Bnt  we  think  an  examination  of 
the  authorities  will  convince  that  the  great 
weight  of  authority  Is  with  the  doctrine  of 
the  nonliability  of  townships  under  the  con- 
ditions set  forth  In  this  petition."    The  court 
cites  Vail  V.  Amenla,  4  N.  D.  239i  59  N.  W. 
lO&H;    Elkenberry  v.  Bazarr  Townslilp,  22 
Kan.  556,  31  Am.  Rep.  198;   Marlon  County 
V.  Biggs,  24  Kan.  255;    Bamett  v.  County, 
67  CaL  T7,  7  Pac.  177;    El  Paso  County  v. 
Blsb,  18  Colo.  474,  33  Paa  184;    Heigel  v. 
Wichita  County,  84  Tex.  392,  19  S.  W.  562. 
81  Am.  >St.  Rep.  63;   and  many  other  caf>es. 
That   case  'Is  authority  controlling  In  the 
case  at  bar. 


13]  The  trial  court  held  in  this  case,  upon 
the  authority  of  James  v.  Wellston  Town- 
ship, supra,  that  the  township  was  not  lia- 
ble In  damages  for  the  negligence  of  Its  of- 
ficers as  cliarged  In  the  petition,  but  submit- 
ted to  the  Jury  the  Issue  as  to  whether  the 
work  agreed  to  be  done  in  the  Judgment 
had  been  done  in  substantial  compliance 
therewith,  and  that,  if  it  had,  there  was  no 
liability,  and,  if  It  had  not,  that  plaintiff 
could  recover  a  sum  equal  to  the  cost  of  the 
unperformed  work;  and,  if  partially  per- 
formed only,  then  the  recovery  would  be 
limited  to  the  cost  of  the  work  necessary  to 
finish  It  In  conformity  with  the  Judgment 
We  see  no  material  error  in  this  charge,  but. 
If  there  was.  It  would  be  Immaterial,  be- 
cause on  the  main  Issue  of  performance  or 
noni)erformance  of  its  full  duty  the  Jury 
found  In  favor  of  the  towaship,  which  can- 
not mean  anything  else  than  that  every  duty 
owed  by  the  township  to  plaintiff  had  been 
substantially  performed,  and  that  therefore 
no  recovery  could  be  had.  Where  there  is  no 
breach  of  duty,  there  can  be  no  recovery, 
and  even  an  erroneous  Instruction  as  to  the 
measure  of  the  recovery  Would  not  be  prej- 
udicial. 

The  objections  to  the  refusal  of  evidence 
offered  grew  out  of  the  ruling  of  the  court 
against  liability  for  negligence  of  defendant's 
offlcers  In  the  discharge,  or  failure  to  dis- 
charge, their  official  duties,  and  need  not  be 
discussed.'  Thq  contention  that  the  court 
erred  In  sustaining  the  demurrer  of  the  in- 
dividual officers  as  to  personal  .liability  Is 
urged  In  the  brief,  but  no  case  Is  referred  to 
to  sustain  the  point  From  a  careful  reading 
of  the  petition,  we  think  the  demurrer  was 
properly  sustained.   . 

The  contention  that  the  court  erred  in  ad- 
mitting evidence  that  the  Altdi  dTig  by  the 
defendant  was  sufficient  for  the  puri>ose  and 
fulfilled  the  obligation  of  the  Judgment  Is 
not  sound.,  ilndeed,  we  fall  to  see  the 
grounds  upon  which  It  Is  made.  The  alleged 
Insufficiency  of  this  ditch  was  the  real  basis 
of  plaintiff's  claim.  The  answer  so  treated 
It  when  It  alleged  that  It  and  the  other 
things  required  had  been  done  In  compliance 
with  the  judgment  The. evidence  was  com- 
petent, relevant,  and  highly  material. 

The  Judgment  of  the  court  should  be  «t- 
firmed. 

PER  CURIAM.    Adopted  In  whole. 


STATE  ex  reL  EOTOX,  County  Atty.,  ▼. 

HEATH. 

(ijopreme  Court  of  Oklahoma.    April  4,  1913.) 

Appeal  awd  Krror  (S  773*)— Abandonment 
OF  Appeal— Kriefs. 

Where,  in  an  action  by  the  state,  on  the 
relation  of  the  county  attorney,  ncninst  a  per- 
son for  naing  and  permittinj?  his  premises  to  be 
used  for  the  purpose  of  unlawfully  keeping  and 
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dispensing  intoxicating  liquors,  no  briefs  are 
filed  by  either  party,  the  appeal  will  be  deemed 
abandoned,  and  the  cause  will  be  dismissed. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  fi  3104,  3108-aill);  Dec. 
Dig.  I  773.»] 

Comtuissloners'  Opinion,  Dirlslon  No.  2. 
Eifror  from  District  Court,  Okmulgee  Coun- 
ty;   Wade  S.   Stanfield,   Judge. 

Proceeding  by  the  State,  on  tlie  relation 
of  Joe  S.  Koton,  County  Attorney  of  Okmul- 
gee County,  against  Robert  Heath.  A  de- 
murrer to  relator's  petition  was  sustained, 
and  he  brings  error.    Dismissed. 

HARRISON,  a  This  action  was  begun  by 
Joe  S.  E>>ton,  county  attorney  of  Okmulgee 
county,  in  May,  1910,  against  Robert  Heath, 
for  using  and  permitting  to  be  used,  certalp 
premises  In  the  town  of  Morris,  in  Okmul- 
gee county,  for  the  purpose  of  keeping  and 
dispensing  Intoxicating  liquors  in  violation 
of  law.  Defendant  demurred  to  the  petition, 
on  the  ground  tliat  it  failed  to  state  a  cause 
of  action.  The  county  attorney  refused  to 
plead  further  and  appealed  to  this  court 

The  petition  In  error  and  case-made  was 
filed  here  May  26,  1011.  The  cause  was  as- 
signed for  submission  December  6,  1912.  No 
briefs  having  been  filed,  the  appeal  Is  deemed 
to  have  been  abandoned,  and  the  cause  is  dis- 
missed for  failure  to  file  briefs,  as  required 
by  the  rules  of  this  court 

PER  CURIAM.,    Adopted  In  whol& 

(87  OW.  171) 

ADICINS  y.  WRIGHT  et  al 
(Supreme  Court  of  Oklahoma.     April  4,  1913.) 

(Syllahu*  by  the  Court.) 

1.  Witnesses  (S  195*)— Competency  —  Hus- 
band AND  Wife. 

A  woman  called  as  a  witness  to  testify 
against  a  defendant,  who  was  formerly  her 
husband,  cannot  give  evidence  concerning  any 
oommnnications  made  by  one  to  the  other  while 
the  marriage  relation  existed. 

[Ed.  Mote. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  743;  Dec.  Dig.  {  195.  •] 

2.  Witnesses  (8  64*)  —  Competency  —  Hub- 
band  AND  Wife— Pbivileged  Communica- 
tions. 

The  statutes  of  this  state  (section  5842, 
Comp.  Laws  1900),  as  well  as  the  common  law, 
prevent  one  spouse  from  giving  testimony,  fall- 
ing under  the  bead  of  privileged  communications, 
against  the  other  either  during  or  after  the 
marital  relation  has  ceased;  but  neither  the 
statute  nor  the  common  law  prevents  one  spouse, 
after  the  marriage  relation  has  been  terminated, 
from  testifying  against  the  other,  regarding  in- 
dependent facts  within  the  knowledge  of  the 
witness,  and  not  coming  within  the  privilege. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
(^nt  Dig.  ii  180,  181 ;   Dec.  Dig.  {  ($4.*] 

3.  Adverse    Possession    (J    58*)— Lost    In- 

STBUMENTS   (8  8*)  —  KSTABLISItMENT  —  EVI- 
DENCE OF  PossKs.sioN— Probate  of— Effect. 
The  mere  possession  of  lands,  without  any 
adverse  claim  being  made  to  them,  for  a  period 
less  than  is  provided  by  the  statute  of  limita- 


tions, does  not  prove  title;  bat  direct  proof  of 
a  written  conveyance  which  has  been  lost  or 
destroyed  may  be  aided  by  the  presumption 
flowing  from  long  peaceable  possession  and  re- 
peated or  continuous  acts  of  ownership. 

[Bd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  S:  279-281:  Dec.  Dig.  { 
68  ;•  Lost  Instruments,  Cent  Dig.  f  17;  Dea 
Dig.  {  8.»] 

4.  E5VIDENCB    (§    178*)— Lost   Irbtrukewts— 

Establishment. 

Where  the  execution  and  delivery  of  a  writ- 
ten conveyance  in  a  chain  of  title  has  been 
proved,  together  with  the  fact  of  its  loss  or  de- 
struction, relevant  secondary  evidence  may  b« 
used  in  proof  of  the  fact  of  its  existence  and 
contents. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  88  580-594 ;    J>ec  Dig.  {  178.*] 

6.   IiOST   iNSTBUilENTS   (J  8*)- ESTABtlSHMKNT 
— EvIDENOB— ADMISSIBnCITY. 

Where  there  is  a  missing  link  in  an  other- 
wise perfect  chain  of  title,  and  there  is  any  com- 
petent proof  of  the  execution,  delivery,  and  sub- 
sequent loss  of  a  deed  which  would  supply  the 
missing  link,  such  evidence,  together  with  any 
evidence  of  long  peaceable  possession  without 
adverse  claim,  the  payment  of  taxes,  the  failure 
of  the  other  claimant  to  assert  his  rights  with 
knowledge  of  such  possession,  etc.,  should  be 
submitted  to  the  jury  on  the  question  of  whether 
such  alleged  lost  deed  had  in  fact  ever  existed. 

[Ed.  Note. — ^For  other  cases,  see  Lost  Instm- 
ments.  Cent  Dig.  f  17;   Dec.  Dig.  |  8.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Jackson  County; 
J.  T.  Johnson,  Judge. 

Action  by  J.  O.  Adklns  against  W.  R 
Wright  and  another.  The  court  sustained  a 
demurrer  to  plaintiff's  evidence,  and  lie 
brings  error.  Reversed  and  remanded  for 
new  trial. 

Tlslnger,  Clay,  Robinson  &  Hamilton,  of 
Mangum,  for  plaintiff  in  error.  A.  R.  Gar- 
rett, of  Granite,  for  defendants  in  error. 

BREWER,  C.  This  suit  was  filed  in  the 
district  court  of  Jackson  county  May  2, 
1910,  by  J.  D.  Adklns,  plaintiff  in  error,  as 
plaintiff  below,  against  the  defendants  in  er- 
ror, T.  V.  Turner  and  W.  B.  Wright  The 
Bult^  was  brought  by  plaintiff  in  possession 
to  remove  clouds  and  quiet  his  title  in  and 
to  lots  10  and  11  of  block  8  Wright's  addi- 
tion to  the  town  of  Altus,  formerly  Leger, 
Okl.  Defendant  W.  B.  Wright  disclaimed 
any  Interest  in  the  lots.  Defendant  Turner 
denied  plaintiff's  title,  and  asserted  title  in 
himself  under  a  quitclaim  deed  from  his  co- 
defendant  Wright  The  cause  was  tried  to 
a  Jury,  and  at  the  conclusion  of  the  evidence 
the  court  sustained  a  demurrer  to  the  same 
in  favor  of  the  defendant  Turner.  Two  ques- 
tions are  presented:  (1)  The  action  of  the 
court  in  sustaining  the  demurrer  to  the  evi- 
dence.   (2)  Refusal  to  admit  certain  evidence. 

These  lots  are  part  of  a  quarter  section 
of  land  patented  by  the  United  States  gov- 
ernment to  the  defendant  W.  B.  Wright,  who 
afterwards  platted  the  same  as  an  addition 
to  the  present  town  of  Altus.     Both  parties 
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here  claim  title  under  said  patentee.  Plain- 
tiff shows  a  record  title  through  a  long  line 
of  coBveyances,  beginning  with  the  deed  from 
Emma  W.  Turner.  The  only  fault  In  plain- 
tllTs  title  as  shown  by  the  record  Is  the  ab- 
sence of  the  deed  from  patentee  Wright  to 
Emma  W.  Turner.  Plaintiff  alleged  in  his 
petition  that  this  deed  bad  been  executed 
and  delivered,  but  that  it  bad  been  lost.  The 
court  sustained  the  demurrer  to  the  eyldence, 
upon  the  theory  that  there  was  no  proof  that 
a  deed  had  ever  been  executed  by  Wright  to 
Mrs.  Turner,  and  that  same  had  been  lost; 
and  for  that  reason  that  plaintiff  had  failed 
to  show  title  In  himself  to  the  lots.  If  there 
was  no  such  proot  of  course,  the  court 
should  be  sustained ;  If  there  was,  however, 
any  substantial  proof  of  the  execution  and 
loss  of  this  deed  which  constituted  a  miss- 
ing Ilnli  in  an  otherwise  perfect  title,  which 
was  strengthened  by  many  years  of  peace- 
able possession,  then  in  such  event  the  ac- 
tion of  the  court  cannot  be  sustained.  We 
think  there  was  sufficient  proof  on  this  point 
to  have  justified  Its  submission  to  the  jury. 

Mrs.  Turner  was  at  the  time, of  the  trans- 
fer by  her  of  the  title  to  these  lots  the  wife 
of  the  defendant  Turner.  They  were  divorc- 
ed some  years  before  the  trial  of  this  case. 
These  lots  were  conveyed  by  warranty  deed 
executed  by  Mrs.  Turner  May  25,  1901,  to 
the  Orient  Land  &  Townslte  Company,  since 
which  time  this  company  and  the  various 
grantees  In  the  line  of  title  have  been  in 
peaceful  and  exclusive  possession  of  the  lots 
and  have  paid  the  taxes  thereon.  It  does 
not  appear  that  the  defendant  Turner  claim- 
ed or  attempted  to  assert  any  adverse  inter- 
est in  the  same  for  eight  or  nine  years,  and 
not  until  be  procured  a  quitclaim  deed  from 
the  patentee  Wright  which  forms  the  basis 
for  his  present  claim  of  title.  All  of  the 
proof  relative  to  the  deed  from  the  patentee 
to  Mrs.  Turner  prior  to  the  execution  by  her 
of  the  deed  of  May  25,  1901,  is  presented  in 
her  deposition  used  at  the  trial.  On  this 
point  we  quote  her  testimony:  "Q.  I  will  ask 
yoa  If  you  were  ever  the  owner  of  lots  10 
and  11  in  block  8,  Wright's  addition  to  the 
town  of  Altus,  formerly  the  town  of  Leger, 
Okl.  A.  Yes,  sir.  Q.  From  whom  did  you 
obtain  title  to  these  lots?  A.  Walter  Wright. 
Mr.  Turner  bought  them  from  Mr.  Wright 
Q.  Is  the  Walter  Wright  that  you  have  just 
mentioned  and  W.  B.  Wright  the  defendant 
In  this  action,  the  same  person?  A.  Yes, 
sir.  Q.  Are  you  now  the  owner  of  said  lots 
10  and  11,  block  8,  Wright's  addition?  A. 
No,  sir.  Q.  To  whom  did  you  deed  these 
lots,  if  you  remember,  Mrs.  Turner?  A. 
They  went  to  the  Orient  Hallway,  but  I  don't 
remember  the  man's  name.  I  would  know 
It  If  I  was  to  hear  It  Q.  I  will  ask  you  to 
state,  Mrs.  Turner,  If  T.  V.  Turner  was  pres- 
ent at  the  time  you  deeded  these  lots?  A. 
Yes.  Q.  In  one  of  your  former  answers  you 
spoke  of  'the  eld  deed.'     What  deed  was 


that,  Mrs.  Turner?  A.  The  deed  from  Wal- 
ter Wright  to  m&  Q.  Was  he  (T.  V.  Turn- 
er) or  was  he  not  present  at  the  Ume  you 
made  the  deed?  A.  He  was  standing  right 
by  my  side." 

[6]  And  further  on  she  stated:  '^ut  any- 
how we  got  the  deed  that  we  had  and  car- 
ried It  up  there  to  the  old  Hlghtower  build- 
ing, made  the  new  one,  and  left  the  old  one 
with  McDanlel  and  Bob  Brewer.  They  were 
the  ones  that  were  taking  these  deeds  for  the 
Orient  Railroad.  I  never  read  the  deed  that 
I  signed.  *  *  *  It  was  made  to  the  com- 
pany.   •    •    •" 

There  was  evidence  of  a  search  for  the 
missing  deed,  and  that  It  could  not  be  found 

[2]  This  last  clause  of  the  evidence  quoted 
above  was  In  the  deposition,  but  the  court 
excluded  It  on  the  objection  urged  that  It 
was  Incompetent  because  of  the  marital  re- 
lation previously  existing;.  In  this  the  court 
erred.  Portions  of  the  deposition  may  pos- 
sibly have  been  open  to  this  objection  on  the 
ground  that  they  were  privileged  communi- 
cations between  the  parties  when  they  were 
husband  and  wife,  but  we  fftll  to  see  where-  - 
In  the  statement  quoted  was  other  than  a 
statement  of  fact  relative  to  a  title  which 
this  witness  claimed  to  possess  and  Which 
she  had  conveyed  with  warranties  which  un- 
der the  law  she  was  obligated  to  defend 
The  marital  relation  had  long  since  termin- 
ated. 

[1]  The  statutes  (section  5842,  Comp.  Laws 
1909)  as  well  as  the  common  law  Interposed 
its  barrier  to  her  giving  testimony  which 
would  fall  under  the  head  of  privileged  com- 
munications between  husband  and  wife,  but 
neither  the  statute  nor  the  common  law  pre- 
vents one  spouse,  after  the  marriage  rela- 
tion has  been  terminated,  from  being  called 
as  a  witness  in  a  case  in  which  the  other  is 
a  party  to  testify  to  independent  facts  with- 
in the  knowledge  of  the  witness,  and  not 
coming  within  the  privilege.  3  Wlgmore  on 
Evidence,  2237,  note,  and  cases  cited;  East- 
erly ▼.  Gater,  17  Okl.  93,  87  Pac.  853.  10  Ann. 
Cas.  888 ;  Jones  on  Evidence  (2d  Ed.)  ${  736, 
773;   1  Greenleaf  on  Ev.  (16th  Ed)  337. 

[3]  The  mere  possession  of  lands,  without 
any  adverse  claim  being  made  to  them,  for 
a  period  less  than  is  provided  by  limitation 
statutes,  does  not  prove  title;  but  direct 
proof  of  the  existence  of  a  written  convey- 
ance, which  has  been  lost  may  be  aided  by 
the  presumptions  to  be  derived  from  posses- 
sion and  repeated  or  continuous  acts  of  own- 
ership in  establishing  the  title  to  the  land 

[4]  .Where  the  conveyance  is  in  writing,  It 
must  be  proved  by  the  original  writing  or 
a  properly  certified  copy,  as  provided  by  stat- 
ute; but  if  the  fact  of  the  written  convey- 
ance is  proved,  together  with  the  fact  of  its 
loss,  its  existence  and  contents  may  be  prov- 
ed by  relevant  secondary  evidence.  Cahill  v. 
Cahlll,  75  Conn.  522,  54  AtL  201,  60  L.  R. 
A.  706;  4  Ency.  Ev.  214,  and  cases  cited. 
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Scott  V.  Crouch  et  al.,  24  Utah,  377,  67  Pac. 
1068;  Herndon  V.  Burnett  et  al.,  21  Tex.  Civ. 
App.  25,  50  S.  W.  5S1;  Melvln  v.  Proprie- 
tors, 17  Pick.  (Mass.)  255;  Johnson  et  aL  v. 
Lyford,  9  Tex.  Civ.  App.  85,  29  S.  W.  5T; 
Baylor  v.  TlUebach,  20  Tex.  Civ.  App.  490, 
49  8.  W.  720. 

The  Important  fact  tn  this  case  was  wheth- 
er there  had  been  a  written  conveyance  from 
the  patentee  of  these  lots  to  Mrs.  Turner, 
wtlch  had  been  lost.  The  evidence  on  this 
point,  taken  together  with  the  circumstances 
ot  long  possession,  payment  of  taxes,  and  the 
actions  of  defendant,  with  full  knowledge  of 
the  facts,  In  asserting  no  adverse  claims  to 
the  lots  for  so  many  y^ars,  was  sufficient  to 
take  this  main  question  of  fact  to  the  jury 
for  determination. 

The  cause  should  be  reversed  and  remand- 
ed for  a  new  triaL 

PER  CURIAM.    Adopted  in  whole. 


STATE  T.  HIKES  et  aL 
(Bvpreme  Ooort  of  Oklahoma.    April  5,  191».) 

(ByUahut  iy  the  Court.) 

1.  Bail  (J  77*)— Countt  Coubts— Fobfeitubk 
or  Bail  Bowd — Jurisdiction. 

The  county  court  Is  not  limited  by  its  ju- 
risdiction in  civil  cases  to  declare  a  forfeiture 
upon  a  bail  bond  givtin  in  a  criminal  .action  of 
which  it  has  original  jurisdiction. 

[Ed.  Note.— For  other  cases,  gee  Bail,  Cent. 
Dig.  If  335-349,  379,  403 ;   Dec.  Dig.  {  77. •] 

2.  Bail  (8  84*)  —  Fobfeitubk  —  Rioets  oir 

tiUKETIES. 

Where  an  order  of  court,  admitting  a  de- 
fendant to  bail,  authorized  the  making  of  a 
single  bond  to  cover  three  separate  cases,  and 
the  bond  given  pursuant  thereto  recited  that  the 
defendant  stood  charged  by  indictment  in  three 
cases,  describing  the  offenses,  such  t>ond,  being 
otherwise  valid,  ia  binding  and  obligatory  on 
the  sureties. 

[Ed.  Note.— For  other  cases,  see  Ball,  Cent 
Dig.  If  379-381 ;   Dec.  Dig.  |  84.»] 

3.  Bail  (|  77*)  —  Default  ov  Pbincipal  — 
Failube  to  Call  Sureties. 

Where  the  principal  fails  to  appear  at 
court,  as  required  by  the  terms  of  a  bail  bond, 
the  failure  to  call  the  sureties  will  not  defeat 
an  action  on  the  bond. 

(Ed.  Xote. — For  other  cases,  see  Bail,  Cent. 
Dig.  g|  335-349,  379,  403 ;  Dec.  Dig.  I  77.»J 

4.  Bail  (|  84*)  —  Fobteitubb  —  Rights  Of 

iSURETIEB. 

In  an  action  brought  in  the  district  court 
by  the  state  against  the  principal  and  sureties 
on  a  bail  bond  theretofore  duly  declared  forfeit- 
ed by  the  county  court  having  jurisdiction  of 
the  criminal  action,  aickne-ss  of  the  principal  on 
the  date  of  forfeiture  is  no  defense  against  the 
sureties'  liability.    COmp.  Laws  1009,  S  7112. 

[Ed.  Note.— For  other  cases,  see  Ball,  Cent. 
Dig.  11  379-381 ;  Dec.  Dig.  |  84.*  1 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Sequoyah  Coun- 
ty;  John  H.  Pltchford,  Judge. 

Action  on  a  statutory  ball  bond  by  the 
State   of   Oklahoma    against    Frank    Hlnes, 


John  McESichln,  and  Paul  WInsett.  Judg- 
ment for  plaintiff  against  defendant  Hlnes, 
and  for  defendants  McEachln  and  WInsett, 
and  tlie  State  brings  error.  Reversed  and  re- 
manded. 

Wm.  L.  Curtis,  of  Sallisaw,  for  the  State. 
Robert  E.  Jackson,  of  Salllsaw,  for  defend^ 
ants  In  error. 

SHARP,  C.  On  February  2,  1910,  the  de- 
fendant In  error  Frank  Hlnes  was  In  custody, 
charged  with  having  violated  the  state  pro- 
hibitory laws  1b  three  separate  cases,  num- 
bered  432,  441,  462.  On  said  day  the  county 
court  of  Sequoyah  county  made  and  caused 
to  be  entered  an  order  fixing  the  ball  of  said 
defendant  at  the  sum  of  $1,500  for  his  ap- 
I)earance  on  the  first  Monday  In  April,  1910, 
the  bond  fixed  in  said  sum  to  Include  all 
three  of  said  cases.  On  the  same  day  a  bond, 
signed  by  said  W.  F.  Hlnes,  as  principal,  and 
John  McEachln  and  Paul  WInsett,  as  sure- 
ties, was  tendered  the  county  Judge  and 
by  him  approved.  The  case  coming  on  for 
trial  on  April  12th,  the  defendant  filed  a  mo- 
tion for  continuance,  which  was  overruled, 
and  being  called  three  times  and  falling  to 
answer  his  bond  was  ordered  forfeited  and 
an  alias  warrant  Issued.  April  19th  thereaft- 
er the  defendant  filed  a  motion  to  set  aside 
the  forfeiture  theretofore  taken,  and  to  con- 
tinue the  case  until  the  next  term  of  court, 
assigning  as  grounds  therefor  that  on  the 
day  of  the  forfeiture  the  defendant  was  111 
and  unable  to  be  In  attendance  on  the  court 
Accompanying  this  motion  was  a  certificate, 
signed  by  two  physicians,  stating  that  on  the 
date  of  the  afHdavlt,  April  15,  1910,  the  de- 
fendant was  sick  In  bed  and  unable  to  be  up 
or  to  attend  to  any  business  on  account  of  his 
Raid  illness.  This  motion  coming  on  to  be 
heard  was  by  the  court  overruled,  and  the 
case  reset  for  trial  on  June  15th.  The  pres- 
ent action  to  recover  of  the  principal  and 
sureties  the  amount  of  the  forfeited  ball  bond 
was  brought  In  the  district  court  on  August 
31,  1910.  The  defendants  defended  on  the 
ground  that  the  principal  was  at  the  time  of 
the  forfeiture  prevented  from  attending  court 
on  account  of  unavoidable  sickness,  render- 
ing It  Impossible  for  him  to  leave  Us  home 
In  Ft  Smith  to  attend  the  trial. 

The  bond  provided  that  said  defendant 
should  well  and  truly  make  his  appearance 
before  the  court  at  Its  next  term  to  be  begun 
and  holden  at  the  courthouse  of  said  county 
of  Sequoyah,  In  the  town  of  Salllsaw,  on 
the  4th  day  of  April,  1910,  and  there  remain 
from  day  to  day  and  term  to  term  of  said 
court  until  discharged  by  due  course  of  law. 
The  forfeiture,  as  we  have  seen,  was  not 
taken  until  April  12,  1910.  It  was  not  neces- 
sary that  the  forfeiture  be  taken  on  the  day 
named  In  the  bond,  as  was  recently  held  by 
this  court  In  Knl0it  et  al.  v.  .State  of  Okla- 
homa ex  rel.  H.  D.  Henry,  130  Pac.  282,  re- 
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ceotly  decided  and  not  yet  officially  reported, 
where  It  was  held  that  a  slmjlar  recogni- 
zance, executed  in  .pursuance  to  the  statute, 
was  a  contlauiiig  bond.  See,  also,  Shrlver 
et  aL  V.  State,  32  Okl.  507,  122  Pac.  160. 

It  ia  urged  here,  In  addition  to  the  defenses 
made  below:  (1)  That  the  ball  bond,  being  a 
Joint  bond  to  answer  for  three  cases,  was 
therefore  void;  (2)  that,  no  forfeiture  hav- 
ing been  taken  against  the  sureties,  no  recov- 
ery could  properly  be  had  in  a  suit  on  the 
bond;  (3)  that  the  amount  of  the  bond  was 
beyond  the  Jurisdiction  of  the  county  bourt 

[11  We  do  not  understand  that  the  amount 
of  a  bond  fixed  In.  a  criminal  case,  in  a  court 
of  limited  Jurisdiction,  must  be  confined  to 
the  amount  over  which  the  court  has  Juris- 
diction In  civil  actions.  The  county  court  had 
exclusive  original  Jurisdiction  of  the  offenses 
laid  against  the  defendant  Sections  12,  18, 
art  7,  Williams'  Ann.  Const.  The  county 
court  not  only  had  Jurisdiction  of  the  offense 
charged,  but  it  was  its  duty  to  admit  said  de- 
fendant to  bail.  Section  7105,  Comp.  laws 
1909.  This  it  did,  and  at  the  time  made  an 
order  fixing  his  bail  at  $1,500,  which  bond 
when  made  was  to  include  all  three  of  the 
cases  pending.  Having  Jurisdiction  of  the 
offensa  charged,  the  court  would  have^  aa  a 
necessary  Incident  to  Its  Jurisdiction,  the 
right  to  adjudge  a  forfeiture  of  such  bond. 
It  is  expressly  provided  by  section  7112, 
supra,  that  if  the  defendant  neglect  to  ap- 
pear according  to  the  terms  or  conditions  of 
the  recognizance,  the  court  must  direct  the 
fact  to  be  entered  upon  its  mlnntes,  and  the 
recognizance,  or  money  deposited  instead  of 
ball,  as  the  case  may  be.  Is  and  shall  there- 
upon be  declared  forfeited.  If  the  contention 
of  the  defendants  In  etror  be  correct,  then 
examining  magistrates,  having  Jurisdiction 
In  preliminary  hearings  in  all  manner  of 
bailable  felony  cases,  could  not  fix  a  bail 
bond  that  would  exceed  in  amount  the  maxi- 
mum sum  over  which  they  had  civil  Juris- 
diction; so  that  no  bond  taken  by  such  aa 
officer  for  the  appearance  of  a  defendant  in 
such  court  could  exceed,  in  a  Justice  of  the 
peace  court,  ?200,  In  the  county  court,  |1,000. 
Such  is  not  the  law.  Entering  an  order  of 
forfeiture  against  the  principal  is  not  the 
legal  equivalent  of  the  rendition  of  a  Judg- 
ment against  the  sureties,  however  impor- 
tant it  may  become  in  the  subsequent  pro- 
ceedings In  the  district  court  in  an  action  on 
the  bond.  It  was  the  determination  of  a 
fact  incidental  to  the  Jurisdiction  In  pro- 
ceedings over  which  the  county  court  had  ex- 
cliisi,c  oriRlnnI  jHrls'liftioi),  RPd  which  Juris- 
diction was  possessed  by  no  other  court 

The  quegtion  was  before  the  Supreme 
Court  of  Texas,  where,  in  Gamer  v.  Smith, 
40  Tex.  605,  it  was  held  that  a  Justice  of  the 
peace  had  Jurisdiction  to  declare  a  forfeiture 
of  a  ball  bond  In  the  sum  of  $1,000,  given  for 
the  appearance  of  a  defendant  before  the 
Justice,  although  by  statute  it  was  provided 
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that  a  justice  of  the  peace  should  only  have 
Jurisdiction  to  try  sultis  and  actlions  In  behalf 
of  the  state,  or  any  county  thereof,  or  any  in- 
dividual, to  recover  penalties,  fines,  and  for- 
feitures, where  such  penalty,  fine,  or  forfei- 
ture did  not  exceed  $100.  Other  cases  In 
point  are  State  v.  Quattlebaum,  67  S.  O.  203, 
45  S.  E.  162;  State  v.  Wilder,  13  S.  C.  344: 
State  V.  Williams,  37  La.  Ann.  200 ;  State  v. 
Cornig  et  al.,  42  La.  Ann.  416,  7  South.  698 : 
People  V.  Devlin,  7  Daly  (N.  Y.)  47.  In  the 
latter  case,  referring  to  the  rule  at  common 
law,  it  was  said:  "As  respects  the  forfeiting 
of  the  recognizance,  that  is  a  matter  exclu- 
sively for  the  court  where  the  recognizance 
was  taken.  This  was  the  rule  of  the  common 
law.  It  was  held  in  King  v.  Tombs,  10  Mod. 
278,  that  the  Judges  of  Oyer  and  Terminer 
are  the  proper  Judges  to  determine  whether 
recognizances  are  to  be  estreated  or  spared ; 
that  It  Is  for  the  advantage  of  public  Justice 
that  it  should  be  in  the  power  of  the  Justices 
of  Oyer  and  Terminer  to  spare  the  recogni- 
zances, if  upon  the  circumstances  of  the  case 
they  see  fit,  and  there  is  nothing  In  the  statu- 
tory provisions  above  referred  to  changing 
the  rule  of  the  common  law."  The  test  of 
the  Jurisdiction  of  the  county  court  was  not, 
therefore,  the  amount  of  the  bond,  but  the 
fact  that  it  had  Jurisdiction  over  the  offense 
charged,  and  for 'which  the  defendant  gave 
bond  for  his  appearance. 

The  fact  that  but  one  bond  to  cover  three 
separate  cases  was  given  does  not  thereby 
render  the  bond  void.  The  bond  was  given 
in  strict  conformity  to  the  order  uf  the  court 
fixing  the  bail,  and  therefore  differs  from  the 
case  of  United  States  v,  Goldstein's  Sure- 
ties, 1  Dill.  413,  Fed.  Cas.  No.  15,226,  cited 
by  counsel  for  defendants  in  error,  in  which 
case  no  order  authorizing  a  single  bond  was 
made. 

.  [3]  It  is  next  urged  that  no  forfeiture  was 
taken  against  the  sureties:  they  not  being 
included  in  the  call  and  declaration  of  for- 
feiture. This  question  was.  passed  squarely 
upon  in  Ingram  et  al,  v.  State  of  Kansas, 
10  Kan.  630,  in  which  the  syllabus  is  as  fol- 
lows: "Where  the  principal  fails  to  appear 
at  court,  as  required  by  a  criminal  cogni- 
zance, the  failure  to  call  the  sureties,  or  to 
enter  the  default  of  the  principal  on  the 
records,  will  not  defeat  an  action  brought 
on  the  recognizance." 

The  ball  bond  was  given  for  the  appear- 
ance, not  of  the  sureties,  but  of  the  principal. 
It  was  his  absence  that  forfeited  the  bond. 
Having,  without  sufficient  excuse,  neglei'tpd 
to  appear,  the  court,  after  having  first  called 
the  defendant  three  times,  declared  a  forfei- 
ture on  the  bond,  and  caused  the  fact  to  be 
entered  upon  its  minutes.  This  was  all  the 
statute  providing  for.  forfeiture  of  bail  re- 
quires. People  T.  Tidmarsh  et  al.,  113  111. 
App.  153. 

[2]  Lastly,  in  a  suit  brou^t  against  the 
sureties  upon  a  forfeited  t^ll  bond,  is  the  ill- 
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ness  of  the  principal  at  tbe  time  of  the  for- 
feiture a  defense  such  as  will  dlscliarge  the 
sureties  from  liability?  There  are  decisions 
so  holding;  but,  so  far  as  our  examination 
has  extended,  none  arise  out  of  a  statute 
containing  prorisions  like  or  similar  to  those 
found  in  section  7112,  supra.  This  section 
provides  that  if,  without  sufBdent  excuse, 
tbe  defendant  neglects  to  appear  according 
to  the  terms  or  conditions  of  the  recogni- 
zance, bond,  or  undertaking,  either  for 
hearing,  arraignment,  trial,  or  Judgment, 
the  trial  court  must  direct  the  fact  to  be 
entered  upon  its  minutes,  and  such  recogni- 
zance, bond,  or  undertaking  of  bail,  or  the 
money  deposited  Instead  of  ball,  as  the  case 
may  be,  is  and  shall  thereupon  be  declared 
forfeited.  But  if  at  any  time  before  the  final 
adjournment  of  court  the  defendant  and  his 
bail  satisfactorily  excuse  his  neglect,  the 
court  may  direct  the  forfeiture  to  be  dis- 
charged upon  such  terms  as  may  be  Just 
It  is  further  provided  that  after  the  forfei- 
ture the  district  (county)  attorney  must  pro- 
ceed with  due  diligence  by  action  against 
the  bail  upon  the  instrument  so  forfeited- 
If  money,  instead  of  bail,  be  so  forfeited, 
the  clerk  of  the  court  or  other  officer  with 
whom  it  is  deposited  must  immediately,  aft- 
er the  final  adjournment  of  Court;  pay  over 
the  money  deposited  to  the  county  treasurer 
without  further  proceedings  at  law. 

On  the  day  of  the  forfeiture  the  defendant 
had  moved  for  a  continuance  of  the  cases 
pending  against  him,  which  motion  was 
overruled.  Observing  the  provision  of  the 
statute,  he  thereafter  and  on  April  19th  filed 
a  motion  to  set  aside  the  forfeiture  thereto- 
fore taken,  in  which  it  was  stated  that  at 
the  time  of  forfeiture  the  defendant  was 
ill  and  unable  to  attend  court.  This  motion 
was  supported  by  the  affidavits  of  two  phy- 
sicians residing' at  Ft.  Smith,  Ark.  This  mo- 
tion was  overruled,  and  no  further  effort 
made  in  the  county  court  to  vacate  and  set 
aside  the  judgment  of  forfeiture.  The  ques- 
tion of  the  sufllciency  of  the  defendant's 
excuse  for  failure  to  attend  court  accord- 
ing to  the  terms  of  his  bond  was  therefore 
adjudicated  and  decided  against  him. 

In  Per  pie  v.  Wolf  et  al.,  16  Cal.  385,  a 
similar  question  was  presented.  It  was  there 
insisted  by  the  sureties  in  the  action  brought 
on  the  forfeited  recognizance  in  the  district 
court  that  the  court  of  sessions  had  erred  in 
declaring  the  bond  forfeited.  Answering 
this  contention  the  court  said:  "It  is  suffl- 
'>lpnt  that  If  the  court  of  sessions  erred  in 
this  respect  the  error  cannot  be  corrected 
or  be  made  available  In  the  district  court. 
The  court  of  sessions  decided  that  the  de- 
fsEdcat  Eide  no  appearance,  and  forfeited 
his  bond;  and  this  Judgment,  if  erroneous 
upon  the  facts,  cannot  be  revised  in  the  dis- 
trict court  in  the  form  of  a  plea  or  defense 
to  the  suit  on  the  recognizance.  This  matter 
would  be  really  a  retrial  of  the  subject  pass- 


ed upon  by  the  court  of  sessions,  or  an  In- 
direct appeal  from  its  decision." 

Section  5362,  Complied  Laws  of  Utah  1888, 
is  very  similar  to  our  own  statute;  In  fact, 
on  the  question  of  controlling  importance 
the  statutes  are  alike.  It  was  held  in  United 
States  v.  Eldredge,  5  Utah,  161, 13  Pac.  673: 
"Our  territorial  statute,  however,  provides 
that,  notwithstanding  the  forfeiture  of  the 
undertaking.  If,  at  any  time  I>efore  the  final 
adjournment  of  the  court,  the  accused  or  his 
bail  appear  and  satisfactorily  excuse  Ills 
neglect,  the  court  may  direct  the  forfeiture 
of  tbe  undertaking  to  be  discharged  upon 
such  terms  as  may  be  Just.  Laws  Utah 
1878,  p.  148,  S  409.  The  appeUants  have  not, 
however,  concluded  to  avail  themselves  of 
the  privileges  offered  by  the  statute.  We 
think  they  have  waived  aU  the  irregularities 
of  which  they  could  have  taken  advantage 
under  it  We  know  of  no  authority  for  tbe 
court  to  entertain  such  excuse  after  the  ad- 
journment of  the  term,  which  took  place  a 
few  days  after  the  forfeitur3" — citing  cases. 
Ilere  the  defendant  did  avail  himself  of  the 
opportunity  afforded  by  the  statute,  but  hav- 
ing met  with  an  adverse  decision  allowed 
the  court's  Judgment  to  become  final. 

In  Friedline  v.  State,  93  Ind.  366,  it  was 
held  that  where  a  Justice  of  the  peace  ad- 
Judged  a  recognizance  to  appear  before  him 
to  answer  for  a  crime  to  be  forfeited,  and 
made  the  proper  entry  and  certificate  there- 
of, his  judgment  of  forfeiture  could  not  be 
questioned  by  plea  or  proof  In  a  suit  upon 
the  recognizance.  It  was  said  by  the  court: 
"Even  if  the  action  of  the  justice  in  the 
particular  complained  of  was  irregular,  it 
did  not  render  the  Judgment  of  forfeiture 
void.  It  cannot,  therefore,  be  collaterally 
questioned."  Hardesty  v.  State,  5  Kan.  App. 
780,  48  Pac.  998;  State  v.  Stout  11  N.  J. 
Law,  125;  State  of  Texas  v.  Ake,  41  Tex. 
166;  Foulke  et  al.  v.  Commonwealth,  90  Pa. 
257;  United  States  V.  Reese,  4  Sawyer,  635, 
Fed.  Cas.  No.  16,138;  Gregory  et  aL  v.  Levy 
et  al.,  12  Barb.  (N.  Y.)  610;  Pierson  v.  Com- 
monwealth, 3  Grant's  Cas.  (Pa.)  314. 

[4]  That  the  defendant  was  subsequently 
surrendered  into  the  custody  of  the  officer 
and  tendered  the  payment  of  all  costs  that 
had  accrued  by  reason  of  the  forfeiture  are 
not  questions  that  can  be  raised  in  a  suit 
on  the  forfeited  recognizance  in  the  district 
court  In  other  words,  the  defendant  lud 
presented  his  excuse  to  the  county  court, 
and  it  had  there  been  adjudged  insufficient 
This  was  binding,  not  only  on  him,  but  ^  so 
far  as  the  forfeiture  was  declared,  upon  the 
sureties.  In  making  this  order  overruling 
the  defendant's  motion,  the  county  court  may 
have  erred  or  abused  Its  discretion,  as  the  case 
may  be;  but  the  Judgment  having  become 
final,  is  binding  upon  those  affected  by  it 
We  have  no  hesitancy  in  saying  that  in  the 
call  of  a  criminal  case,  either  for  hearing, 
arraignment,  trial,  or  Judgment,  or  upon  uny 
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other  occasion  when  his  presence  in  court 
may  be  lawfully  required,  If  a  defendant, 
on  account  of  Illness,  Is  unable  to  be  present, 
and  snch  fact  Is  made  to  satisfactorily  ap- 
pear, it  would  be  either  error  or  an  abuse 
of  discretion  to  refuse  either  to  pass  the  ca^ 
or  grant  a  continuance,  or  upon  sufficient 
showing  to  vacate  and  set  aside  the  order 
of  forfeiture.  If  by  Illness  or  accident  a 
defendant  Is  prevented  from  attending  court, 
Ms  recognizors  should  be  relierfed  from  lia- 
bility on  account  thereof.  But  this  contem- 
plates that  the  relief  sought  be  prosecuted 
at  the  proper  time  and  in  the  proper  court; 
otherwise,  as  in  all  other  cases,  the  Judgment 
of  forfeiture  would  become  final.  In  such 
cases  the  sureties  must  take  timely  notice 
of  the  fact  of  the  default  of  their  principal. 
They  have  voluntarily  become  his  Jailers 
(Comp.  Lows  1909,  §  7111),  and  If  by  reason 
of  illness  or  unavoidable  casualty  their  prin- 
cipal has  been  prevented  from  being  present 
at  court,  it  is  their  duty  to  see  to  it  that 
excuse  b«  rendered  at  the  same  term  of  the 
court  at  which  the  forfeiture  was  taken. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  con- 
sistent with  this  opinion. 

PER  CURIAM.    Adopted  In  whole. 


WESTERN  NAT.  LIFE   IN«.  CO.  v.  WIL- 
LI AMSON-HALSELIi-FRAZI  ER 
CO. 

(Snpreme  Court  of  Oklahoma.    April  5,  1913.) 

(ByUabnt  by  the  Court.) 

1.  InsuBAtTCE  (S   335*)— Iron-Sate  ai»d  In- 

VKNTOBT  CliAUSES— UFTECT  OF   BbEACH. 

The  iron-safe  and  inventory  clauses  in  fire 
insurance  policies  are  promissory  warranties, 
and  an  unjustifiable  breach  of  them  by  the  in- 
snred  prevents  recovery. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  832,  853 ;  Dec.  Dig.  §  886.*} 

2.  iNstJBANCE  (8  335*)— Ibow-Safe  ano   Iw- 
VKHTOBT  Clauses— Recovery  ow  Poucy. 

If  inventories  and  l>ooks  have  been  kept 
as  required  by  the  terms  of  the  policy,  the  in- 
sured is  entitled  to  recover,  although  the  inven- 
tories and  books  have  been  lost,  provided  the 
loss  has  occurred  without  the  fault,  negligence, 
or  design  of  the  insured,  and  where  the  insured 
has  used  such  care  in  the  premises  as  a  pru- 
dent man  acting  in  good  faith  would  exercise. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i§  852.  853;  Dec.  Dig.  §  335.*] 

3.  Witnesses  (§  52*)  —  Competency  —  Hub- 
band  AND  Wife. 

The  wife  is  an  incompetent  witness  in  a 
case  if  her  husband  is  interested  in  the  result 
of  the  action  and  will  share  in  any  recovery 
that  may  l>e  had,  although  the  action  is  in  the 
name  of  a  third  party. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  124.  126-136,  165.  415-417,  419, 
424;  Dec.  Dig.  |  52.»] 


4.  Witnesses  (§  56*)  —  Competency  —  Hus- 
band AND  Wl*E— AOBNOY. 

When  the  wife  is  acting  as  agent  of  the 
husband  in  respect  to  the  transaction  about 
which  she  is  called  to  testify,  and  her  testimony 
is  otherwise  admissible,  the  fact  that  the  trans- 
action occurred  in  the  presence  of  her  husband 
does  not  prevent  her  from  testifying. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  153-156 ;  Dec.  Dig.  |  56. •] 

5.  Witnesses  (§  78*)  —  Competency  —  Hus- 
band AND  Wife— Agency— Sufficiency  of 
Evidence. 

The  facts  examined,  and  held  to  constitute 
the  wife  the  agent  of  the  husband. 

I  Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §1  195-200;  Dec.  Dig.  |  78.*] 

6.  Witnesses  (§  79*)  —  Competency  —  Ques- 
tion von  Court. 

It  is  the  duty  of  the  court  to  pass  upon 
the  competency  of  witnesses,  and  it  is  error  to 
admit  the  testimony  of  a  witness  whose  com- 
petency is  challenged  and  then  submit  to  the 
jury  an  instruction  directing  them  to  disregard 
the  testimony  providing  they  find  that  the  wit- 
ness is  incompetent  to  testify. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  201-204,  216;  Dec.  Dig.  $  79.*] 

7.  EviDSNCB  (i  258*)— AcnoN  on  Insubancb 
ToLicY- Acts  of  Agent  —  Admibsibiuty  — 
Predicate. 

Testimony  was  admitted  tending  to  show 
that  an  oliicer  of  the  defendant  corporation 
made  a  corrupt  offer.  The  testimony  tended  to 
show  that  this  officer  was  the  secretary  of  the 
company  and  in  charge  of  the  particular  matter 
of  business.  Held;  that  it  was  unnecessary  to 
show  that  the  officer  had  authority  to  make  the 
improper  dfer. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1006,  1007;  Dec.  Dig.  I  258.*] 

(Additional  8i)U»tu»  hy  BUtorial  Staff.) 

8.  Appeal  and  Bbrob  (§  1048*)— Habmless 
Ebkob — Submission  of  Issues— CoMPsrEN- 

CY  OF  WlTPyESS.      .    . 

Where,  in  an  action  on  a  fire  insurance 
policy,  the  wife  was  clearly  competent  to  testi- 
'fy  as  she  did,  her  testimony  being  concerning  a 
transaction  wherein  she  acted  as  her  husband's 
agent,  error  in  submitting  the  qjiestion  of  her 
competency  to  the  jury  was  not  prejudicial  to 
the  defendant. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  4140-4145,  4151,  4158- 
4160;  Dec.  Dig.  i  1048.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Pottawatomie 
County;  Roy  Hoffman,  Judge. 

Action  by  the  Wllliamson-Halsell-Frazler 
Company  against  the  Western  National  Life 
Insurance  Company  to  recover  on  a  fire  In- 
surance policy.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Blakeney  &  Maxey,  of  Muskogee,  for 
plaintiff  in  error.  Lydlck  &  Eggerman,  of 
Shawnee,  for  defendant  in  error. 

AMES,  C.  W.  J.  Orace  was  the  insured. 
The  plaintiff  was  one  of  his  creditors. 
Grace's  stock  of  merchandise  was  totally 
destroyed  by  fire.  A  day  or  two  after  the 
fire  Grace  assigned  his  claim  against  the 
Insurance  company  to  the  plaintiff  as  col- 
lateral security.  The  plaintiff  sued  and  re^ 
covered  Judgment 
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The  first  error  assigned  Is  that  the  court 
erred  In  giving  the  following  Instruction: 
"The  jury  is  instmcted  that  the  fallnre  of 
the  Insured  to  produce  the  books  and  Inven- 
tories as  required  by  the  policy  of  fire  in- 
surance means  a  failure  to  produce  them  if 
they  are  In  existence  when  they  are  called 
for,  or  if  they  have  not  6een  lost  or  destroyed 
by  the  fault,  negligence,  or  design  of  the  in- 
sured. If  the  Insured  has  made  a  reasonable 
effort  to  produce  the  required  books  and  in- 
ventories, and  has  failed  through  no  fault  of 
his  own,  such  substantial  compliance  will  be 
sufBdent,  and  if  the  Jury  believe  that  the 
books  and  Inventories,  if  you  find  that  Such 
were  kept,  have  been  lost  tcithout  the  cul- 
pahle  negligence  or  wrongful  or  fraudulent 
act  or  design  of  the  insured  or  his  assignee, 
the  Jury  is  instructed  that  the  loss  and  con- 
sequent failure  to  produce  the  same  will  not 
invalidate  the  policy,  notwithstanding  the 
provision  that  the  failure  to  produce  the 
same  shall  render  the  policy  null  and  void, 
where  the  insured  and  the  assignee  have  used 
such  care  on  the  occasion  as  a  prudent  man 
acting  in  good  faith  would  exercise." 

[1, 2]  One  of  the  defenses  was  that  the  In- 
sured had  not  kept  and  produced  his  inven- 
tories and  books  aa  required  by  the  terms 
of  the  policy ;  the  Iron-safe  and  Inventory 
clauses  being  the  customary  ones  in  Insur- 
ance policies.  The  plaintiff's  excuse  for  faU- 
nre  to  produce  was  that  the  books  had  been 
lost  after  the  fire  without  fault  or  negligence 
on  his  iMirt.  The  iron-safe  and  inventory 
.clauses  are  promissory  warranties,  and  an 
unjustifiable  breach  of  them  prevents  a  re- 
covery. Shawnee  Fire  Ins.  Co.  v.  Thompson 
&  Rowell,  30  Okl.  466,  119  Pac  985 ;  German 
American  Ins.  Co.  v.  FuUer,  26  Okl.  722,  110 
Pac.  763;  Glsh  v.  Insurance  Co.  of  North 
America,  16  Okl.  69,  87  Pac  869, 13  I/.  R.  A. 
(N.  S.)  826.  On  the  other  hand!,  "failure  of 
an  insured  to  produce  the  books  and  inven- 
tory, as  required  by  a  policy  of  flre  Insur- 
ance under  the  penalty  of  forfeiture,  means 
fitilure  to  produce  them  if  they  are  in  exist- 
ence if  called  for,  or  if  they  have  been  lost 
or  destroyed  by  the  fault,  negligence,  or  de- 
sign of  the  Insured."  German  Alliance  Ins. 
Co.  V.  Newbern,  25  Okl.  4S9,  106  Pac.  826,  28 
L.  R.  A.  (N.  S.)  337.  And  a  substantial  com- 
pliance with  these  provisions  is  sufficient. 
Home  Ins.  Co.  v.  Ballard,  32  Okl.  723,  124 
Pac.  316.  The  evidence  to  which  this  Instruc- 
tion was  addressed  tended  to  show  that  an 
Inventory  was  taken  and  kept  at  the  resi- 
dence of  the  insured  and  in  compliance  with 
the  requirements  of  the  policy;  that  a  few 
days  after  the  flre  a  representative  of  the 
plaintiff  called  upon  the  insured  with  refer- 
ence to  his  indebtedness;  that  he  was  as- 
sisting the  insnred  In  the  matter  of  making 
his  proofs  of  losa  and  collecting  his  insur- 
ance; that  the  books  were  delivered  to  this 
agent  of  the  plaintiff  -for  use  In  settlement, 
with  the  insurance  company;  that  this  agent 
received  the  books  and  took  them  away  with 


him;  that  he  left  the  town  of  the  fire  up- 
on a  train,  carrying  the  books ;  that  he  laid 
them  upon  a  seat  in  the  railroad  car;  that 
he  changed  his  seat  to  engage  In  conversa- 
tion with  some  one,  or  for  some  other  pur- 
pose, leaving  the  books;  that  he  went  to 
sleep;  that  he  was  to  get  off  at  HoJden- 
ville;  that  when  the  train  stopped  he  awoke; 
that  he  looked  for  the  books  where  he  had 
left  them  and  in  several  adjoining  seats; 
that  he  did  not  have  time  to  make  further 
search,  but  had  to  Jump  off  the  train ;  that 
he  wired  the  railway  company  at  McAlester 
to  make  further  inquiries,  but  that  the  books 
were  never  found,  and  consequently  were 
never  produced  by  the  insured  as  required 
by  the  terms  of  the  policy.  The  Italicized 
portions  of  the  Instruction  give  the  material 
conditions  Justifying  a  loss;  that  is,  that 
the  books  must  be  produced  if  in  existence, 
and  that  their  loss  will  not  be  an  excuse,  un- 
less it  has  been  without  the  fault,  negligence, 
or  design  of  the  insured.  The  term  "cul- 
pable negligence"  may  be  too  strong,  and 
the  instruction  would  be  better  if  the  word 
"culpable"  was  omitted ;  but  an  examination 
of  the  italicized  portions  shows  that  the 
substance  of  the  instruction  was  to  the  effect 
that  the  loss  would  excuse  the  plaintiff,  pro- 
vided that  be  and  the  Insured  had  used  such 
care  on  the  occasion  as  a  prudent  man  acting 
In  good  faith  would  exercise,  and  that  the 
loss  had  not  occurred  by  reason  of  their 
fault,  negligence,  or  design.  We  think  the 
Instmction  is  a  substantial  compliance  with 
the  mle  laid  down  in  the  Newbern  Case, 
supra,  and  are  not  disposed  to  reverse  the 
case  on  account  of  the  improper  use  of  the 
word  "culpabla" 

[3-6]  The  next  assignment  of  error  relates 
to  the  admission  of  the  testimony  of  Mrs. 
Grace,  the  wife  of  the  insured,  over  the  ob- 
jection that  she  was  an  Incompetent  wit- 
ness. The  testimony  was  admitted  upon  the 
theory  that  in  the  matters  about  which  she 
was  testifying  she  was  acting  as  agent  of 
her  husband,  and  therefore  was  within  the 
terms  of  section  5842,  Comp.  liSws  1900. 
which  provides  that:  "The  following  per- 
sons shall  be  incompetent  to  testify:  •  •  • 
(3)  Husband  and  wife,  for  or  against  each 
other,  except  concerning  transactions  in 
which  one  acted  as  the  agent  of  the  other,  or 
when  they  are  Joint  parties  and  have  a  Joint 
Interest  in  the, action;  but  in  no  case  shall 
either  be  permitted  to  testify  concerning  any 
communication  made  by  one  to  the  other  dur- 
ing the  marriage,  whether  called  while  that 
relation  subsisted,  or  afterwards.  •  •  ••» 
The  substance  of  Mrs.  Grace's  testimony  was 
that  she  assisted  in  taking  the  inventory ; 
that  her  husband  called  off  the  articles,  and 
price,  and  she  took  them  down  In  a  book: 
that  she  took  care  of  the  book,  keeping  it  at 
her  residence  and  having  charge  of  it  untU 
after  the  flre;  that  this  and  the  other  books 
were  kept  by  her  on  the  dresser  at  night,  and 
were  there  when  the  store  was  burned;  that 
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after  tbe  Are  she  jare  the  books  to  Mr.  Btitts, 
the  agent  of  the  plaintiff;  that  at  the  time 
he  was  there  ber  husband  was  In  bed  sick; 
that  she  delivered  the  books  to  Mr.  Butts 
by  Mr.  Grace's  direction,  all  three  being  pres- 
ent at  the  time.  It  la  true  that  her  husband 
is  not  the  plaintiff  in  this  case,  but  the  testi- 
mony shows  that  the  assignment  Is  to  the 
plaintiff  as  collateral  security,  and  that  the 
surplus  after  the  payment  ot  the  plaintiff's 
debt  is  for  ttie  benefit  of  the  husband.  The 
verdict  is  for  more  than  the  plaintiff's  debt, 
and  therefore  the  husband  is  interested  In 
the  result  of  the  action,  and  under  these 
facts  his  wife  cannot  testify  unices  she  could 
tektity  U  he  were  the  plaintiff  himself.  In 
re  Valentine,  83  Wis.  45,  67  N.  W.  12;  Ija 
Barrc  v.  Wood.  54  Vt.  452;  McEwen  v.  Shan- 
non et  al.,  84  Vt  583,  26  AU.  661;  Swift  v. 
BlarUn,  19  Mo.  App.  488;  PhUlIps  t.  Poulter, 
111  111.  App.  830 ;  Bird  ▼.  Hueston,  10  Ohio 
St.  418;  Johnson  v.  Boioe,  40  La.  Ann.  273, 
4  South.  163,  8  Am.  St  Rep.  528;  Undsay  v. 
McCormlck,  82  Va.  479,  5  S.  K.  584.  We  have 
recently  had  occasion  to  examine  this  sub- 
ject in  the  cases  of  Fish  v.  Bloodworth,  128 
Pac.  32,  and  Muskogee  Ellectric  Traction  Co., 
V.  Mclntlre,  133  Pac.  218,  neither  of  which  Is 
yet  offlcially  reported,  and,  under  the  princi- 
ples laid  down  in  those  two  cases,  we  think 
that  Mr&  Grace's  testimony,  was  admissible. 
«,  t]  It  is  next  urged  that  the  court  erred 
tn  giving  an  inartrnction  advising  the  Jury 
that  husband  and  wife  are  incompetent  to 
testify  except  under  the  circumstances  stated 
in  0ie  statute,  and  that  in  this  case,  while 
Mrs.  Grace's  testimony  had  been  admitted, 
the  Jury  should  exclude  every  part  of  it,  if 
any,  except  in  the  cases  where  she  was  act- 
ing as  the  agent  of  her  husband.  This  in- 
struction shifted  the  court's  responsibility 
to  the  jury  and  was  improper.  It  is  th«  duty 
of  the  court  to  pass  upon  the  admissibility 
of  evidence,  and  where  the  testimony  of  the 
wife  is  objected  U  on  the  ground  of  Incom- 
petency, and  it  is  Bought  to  introduce  it  be- 
cause she  comes  within  the  exception,  the 
court  should  determine  this  question.  Calms 
T.  Mooney,  62  Vt  172, 19  Atl.  225 ;  Common- 
wealth V.  Reagan,  175  Mass.  335,  56  N.  Bi 
577,  78  Am.  St.  Rep.  496;  Phenlx  Ins.  Go. 
T.  Holeombe,  57  Neb.  622,  78  N.  W.  800,  73 
Am.  St  Rep.  682;  Grand  IJodge  of  111.,  etc., 
V.  WleOng,  168  111.  408,  48  N.  B.  69,  61  Am. 
St  Rep.  123.  The  trial  court  should  not 
avoid  the  responsibilities  which  the  law  im- 
poses upon  him  by  shifting  them  to  the  jury. 
The  judge  is  an  Important  and  indispensa- 
ble element  in  ttie'  trial  of  a  lawsuit,  and 
should  meet  his  duties  without  hesitation. 
His  duties  are  just  as  important  as  those 
of  the  jury.  He  should  guide  the  jury  in  its 
deliberations.  He  should  Inform  Uiem  as  to 
the  law  and  exercise  a  superintending  con- 
trol of  the  administration  of  justice,  and, 
if  the  testimony  of  Mrs.  Grace  had  been  im- 


properly admitted,  we  would  not  hesitate  to 
reverse  this  case  on  account  of  this  instruc- 
tion. But  as  her  testimony  was  properly 
submitted  to  the  jury  concerning  a  transac- 
tion in  which  she  acted  as  agent  for  her  hus- 
band, the  error  of  the  court  in  giving  this 
instruction  could  not  have  resulted  prejudi- 
cially to  the  defendant,  and  therefore  the 
case  could  not  for  that  reason  be  reversed. 

[7]  The  witness  Butts,  the  agent  of  th?' 
plaintiff,  testified  that  Mr.  Archlnault  of- 
fered to  give  him  $500  not  to  make  proof  of 
loss,  the  effect  of  which  would  have  been  to 
pay  the  plaintiff  but  defeat  a  recovery  on 
the  policy  for  the  benefit  of  Grace.  This 
offer,  if  made,  was  equivalent  to  an  offer  of 
a  bribe  and  manifestly  would  be  of  material 
weight  with  the  Jury.  The  testimony  tend- 
ed to  disclose  that  Mr.  Archinault  was  secre- 
tary of  the  compauy;  in  fact  his  name  ap- 
pears as  secretary  upon  the  policy  sued  on. 
But  It  is  argued  that  it  must  be  shown  that 
he  was  authorized  by  the  defendant  to  make 
this  proposition  before  the  testimony  was  ad- 
missible. If  he  was  the  secretary  of  the 
company,  and  If  he  was  in  charge  of  the 
adjustment  of  the  loss,  and  if  he  made  a  cor- 
rupt propodtion,  we  do  not  think  it  was  nec- 
essary for  the  plaintiff  to  prove  that  he  was 
authorized  by  the  defendant  to  make  this 
corrupt  proposition.  It  requires  no  argu- 
ment to  show  that  practically  that  would  be 
an  imt>osslble  thing  to  do.  ' 

The  judgment  of  the  trial  court  Should  be 
affirmed. 

PBR  OURIAM.    Adopted  in  whole. 


07  Okl.  180) 
TIDWELL  et  aL  t.  DOBSON  et  a^ 
(Supreme  Ooart  of  Oklahoma.    April  4.  19130 

(Syllabui  by  the  Court.) 
L  Indians  (|  16*)  —  Leasb  ojf  Lauds  — I»- 

STHUCTIONS. 

By  Act  Cong.  June  7,  1897,  c.  8,  80  Stat 
72,  the  restrictions  as  to  alienation  of  lands 
allotted  members  of  the  Quapaw  Indian  Tribe 
under  Act  March  2,  1895,  c  188,  28  Stat.  907, 
were  80  modiiied  as  to  grant  to  allottees  of  such 
tribe  the  power  to  lease  their  allotted  lands 
for  a  term  not  exceeding  three  years  for  farm- 
ing or  grazing  purposes,  and  for  a  term  not  ex- 
ceeding ten  years  for  mining  or  business  pur- 
poses, without  the  approval  of  the  Secretary  of 
the  Interior,  except  in  cases  where  the  allottee 
by  reason  of  age  or  other  disability  was  incom- 
petent to  properly  manage  his  allotment  , 

[Ed.    Note. — For    other    cases,    see    Indiana, 
Cent  Dig.  I  45;  Dec.  Dig.  i  16.*] 

2.  Indians  (f  16*)— Mining  liuusK— AaaoH- 

MENT  OF  RoTALTT— VaLIDITI. 

An  assignment  of  royalty  due  under  a  min- 
ing lease  given  by  a  Quapaw  Indian  on  his  al- 
lotment is  valid  under  Act  March  2,  1895,  c 
188,  28  Stat.  907,  as  modified  by  Act  June  7. 
1.S07.  c.  3,  30  Stat  72.  Following  Wat-Tah- 
Noh-Zhe  v.  Moore,  129  Pac.  877. 

[Ed.    Note. — For    other    cases,    see    IndiansL 
Cent  Dig.  {  45;  Dec  Dig.  {  16.*] 
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Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Ottowa  County; 
T.  L.  Brown,  Judge. 

Action  by  Moody  R.  Tldwell  and  another 
against  W.  W.  Dobson  and  Mary  Mooi-e.  De- 
murrer to  answer  of  Mary  Moore  sustained, 
but  overruled  as  to  answer  of  defendant 
named,  and  from  Judgment  rendered  for 
such  defendant  plaintiffs  bring  error.  Af- 
firmed. 

E.  E.  Sapp  and  A.  Scott  Thompson,  both 
of  Miami,  for  plaintiffs  In  error.  S.  C.  Ful- 
lerton,  of  Miami,  for  defendant  In  error. 

HARBISON,  C.  This  was  an  action  by 
Moody  B.  Tidwell  and  W.  C.  Lylilns  against 
W.  W.  Dobson  and  Mary  Moore  to  clear  ti- 
tle to  a  tract  of  allotted  land  In  the  Qua- 
law  Indian  reservation.  One  Ohs-ta-wat-tah, 
a  citizen  of  the  Quapaw  Tribe  of  Indians, 
was  the  original  allottee  of  the  land  In  ques- 
tion. Plaintiff  claimed  title  by  virtue  of  a 
warranty  deed  from  the  heirs  of  Ohs-ta-wat- 
tah.  Defendant  Mary  Moore  claimed  an  in- 
terest in  the  land  by  virtue  of  a  lease  from 
Ohs-ta-wat-tah  during  her  lifetime.  Defend- 
ant Dobson  claimed  an  Interest  by  virtue  of 
an  assignment  of  royalty  from  the  heirs. 
Upon  Ohs-ta-wat-tah's  death,  her  lands  de- 
scended to  her  heirs.  There  seems  to  have 
been  two  families  of  heirs,  and  after  her 
death  one  C.  M.  Harvey  procured  mining 
leases  from  each  family  to  the  land  In  ques- 
tion for  a  period  of  ten  years,  after  which 
defendant  Dobson  procured  from  one  family 
of  heirs,  to  wit,  George  Bed  E!agle  and  wife, 
Minnie  Red  Eagle,  and  sister,  Grace  Bed 
Eagle  Sacto,  an  assignment  of  the  royalties 
due  them  from  the  lease  of  C.  M.  Harvey. 
At  the  trial  of  the  cause  the  demurrer  to 
the  answer  of  Mary  Moore  being  sustain- 
ed, she  dropped  out  of  the  case,  and  judg- 
ment was  rendered  foreclosing  her  of  all  In- 
terest In  the  land.  The  Issues  between 
plaintiffs  and  defendant  Dobson  were  wheth- 
er the  helrsr  of  a  Quapaw  allottee  could  al- 
ienate the  allotment  by  a  mining  lease,  and 
whether.  If  so,  the  royalties  due  such  heirs 
from  such  lease  could  be  legally  assigned. 
The  court  decided  both  issues  In  favor  of 
defendant  Dobson.  Plaintiff  excepted  and 
appealed  from  the  Judgment. 

[1,  2]  It  is  true,  as  contended  by  plaintiff 
fn  error,  that  Congress  by  Act  March  2, 
1895,  0.  188,  28  Statutes  at  Large,  007,  desig- 
nated as  the  Qnapaw  Allotment  Act,  restrict- 
ed the  members  of  the  Quapaw  Indian  Tribe 
In  the  alienation  of  their  lands  for  a  period 
of  25  years.  It  Is  also  true,  and  was  so  held 
by  this  court  In  Eldred  v.  Okmulgee  Loan  & 
Trust  Co.,  22  Olil.  742,  98  Pac.  929,  that  the 
granting  of  oil,  gas,  or  mining  leases  is  an 
aliraatlon  within  the  meaning  of  the  act  of 
Congress.    But  it  must  be  observed  that  by 


act  of  Congress  approved  June  7,  1897  (chap- 
ter 3,  30  Statutes  at  Large,  72),  the  restric- 
tions of  members  of  the  Quapaw  Indian 
Tribe  were  modified  so  as  to  permit  members 
of  such  tribe  to  lease  their  allotted  lands  for 
terms  not  exceeding  three  years  for  farming 
and  grazing  purposes,  and  not  exceeding  ten 
years  for  mining  or  business  purposes.  Said 
act  reads  as  follows:  "That  the  allottees  of 
land  within  the  limits  of  the  Quapaw  Agen- 
cy, Indian  Territory,  ere  hereby  author- 
ized to  lease  their  lands,  or  any  part  there- 
of, for  a  term  not  exceeding  three  years  for 
farming  or  grazing  purposes,  or  ten  years 
for  mining  or  business  purposes.  And  said 
allottees  and  their  lessees  and  tenants  shall 
have  the  right  to  employ  such  assistants,  la- 
borers, and  help  from  time  to  time  as  they 
may  deem  necessary;  provided,  that  when- 
ever it  shall  be  made  to  appear  to  the  Sec- 
retary of  the  Interior,  that,  by  reason  of  age 
or  disability,  any  such  allottee  can  not  im- 
prove or  manage  his  allotment  properly  and 
with  benefit  to  himself,  the  same  jbaj  be 
leased,  in  the  discretion  of  the  Secretary,  up- 
on such  terms  and  conditions  as  shall  be  pre- 
scribed by  him.  All  acts  and  parts  of  acts 
Inconsistent  with  this  are  hereby  repealed." 
This  act  clearly  gives  the  right  to  such  In- 
dians to  lease  their  allotted  lands  for  farm- 
ing or  grazing  purposes  for  periods  not  ex- 
ceeding three  years,  and  for  mining  or  busi- 
nesB  purposes  for  periods  not  exceeding  ten 
years,  without  the  approval  of  the  Secretary 
of  the  Interior,  except  in  cases  where  the  al- 
lottee by  reason  of  age  or  other  disability 
was  Incompetent  to  properly  manage  his  al- 
lotment. 

The  question  as  to  whether  the  royalties 
due  an  allottee  under  a  mining  lease  can  be 
legally  assigned  was  decided  by  Jud^e  Camp- 
bell of  the  Eastern  District  of  Oklahoma,  In 
United  States  v.  Abrams  et  al.  (O.  O.)  181 
Fed.  847,  which  opinion  was  affirmed  by  tlie 
United  States  Circuit  Court  of  Appeals  May 
23.  1912  (United  States  v.  Noble,  197  Fed. 
292,  116  C.  C.  A.  664),  in  an  opinion  by  Judge 
Smith  of  said  court.  The  same  question  was 
decided  by  this  court  January  7,  1913,  in 
Wat-Tah-Noh-Zhe  et  al.  ▼.  Moore,  129  Pac. 
877,  where.  In  an  opinion  by  Judge  Robertr 
son.  It  was  held  that  an  assignment  of  roy- 
alty due  under  a  mining  lease  given  by  a 
Quapaw  Indian  on  bis  allotment  is  not  an 
alienation  of  a  part  of  the  real  estate  in  vio- 
laUon  of  Act  March  2,  1895,  c.  188,  28  Stat- 
utes at  Large,  907,  making  such  allotments 
inalienable  for  25  years;  following  United 
States  V.  Abrams  (a  C.)  181  Fed.  847. 

We  conclude,  therefore,  that  these  issues 
were  correctly  determined  by  the  court  be- 
low, and  the  Judgment  is  therefore  afltaned. 

PBB  OUHIAM.    Adopted  In  i^ola 
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RHYNE  et  al.  T.  TURLET. 
(Supreme  Court  of  Oklahoma.     April  4,  1013.) 

(BvUahui  by  ih«  Oowrt.} 

1.  DaMAOGS     (iSS     87,    91*)— BXEMPLABT    Dau- 
AGES— THBOBY— GBOtJMDS. 

Kxemplary  damages  are  imposed  by  the 
law  on  the  theory  of  punishment  to  the  offen- 
der, for  the  general  benefit  of  society,  and  as  a 
restraint  to  the  transgressor,  and  are  allowed 
only  in  cases  where  malice,  fraud,  oppression, 
or  gross  negligence  enter  into  the  cause  of  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  188-192.  193-201;  Dec.  Dig.  S| 
87,  91.*] 

2.  Appeal  and  Ek«ob  (I  1140*)— Deoisiow— 
Grosslt  Exoebsivk  Ybbdict. 

Where,  from  the  evidence  and  circumstanc- 
es in  a  case,  it  is  clear  to  the  court  that  the 
verdict  of  a  jury  awarding  exemplary  damages 
is  the  result  of  passion  and  prejudice,  and 
where  the  amount  is  so  grossly  excessive  as  to 
be  shocking  to  the  court's  sense  of  justice,  a 
remittitur  should  not  be  ordered,  but,  on  appli- 
cation therefor,  a  new  trial  should  be  granted, 
for  the  reason  that  in  such  case  the  vice  of 
prejudice  and  passion  has  probably  prevented 
a  fair  and  impartial  consideration  of  the  evi- 
dence and  defenses  offered,  and  has  therefore 
permeated  and  destroyed  the  value  of  the  ver- 
dict. 

[Ed.  Note. — For  other  cases,  see  At)peal  and 
Error,  Cent.  Dig.  §§  4462-4476;  Dec.  Dig.  | 
1140.*] 

Oommissloners'  Opinion.  Division  No.  2. 
Error  from  District  Court,  Tulsa  County; 
h.  MT.  Poe,  Judge. 

Action  by  O.  S.  Turley  against  R.  C  Rhyne 
and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Reversed  and  re- 
manded. 

Wrigbtsman,  Busb  &  Murry,  ot  Tulsa,  for 
plaintiffs  In  error.  Biddison  &  Campbell,  of 
Tulsa,  for  defendant  iu  error. 

BREWER,  C.  C.  S.  Turley,  defendant  In 
error,  brought  this  action  as  plaintiff  below 
to  recover  the  value  of  a  case  of  whisky  al- 
leged to  have  been  converted  by  the  plain- 
tiffs In  error,  defendants  below,  to  their  own 
use,  and  for  exemplary  damages  for  the  al- 
leged trespass  of  defendants  in  seizing  the 
whisky  at  plalntltTs  residence.  In  the  sum  of 
$2,000,  which  Included  the  value  of  the  case 
of  whi.sky. 

It  appears  that  on  December  15,  1908,  a 
case  of  whisky  arrived  In  the  town  of  Bro- 
ken Arrow,  express  prepaid,  and  consigned  to 
one  Flshbourn;  that  the  city  marshal,  one 
of  the  defendants,  learned  or  susfpected  that 
this  whisky  was  to  be  delivered  by  a  dray- 
man to  a  person  other  than  the  consignee, 
and,  when  the  drayman  got  the  whisky  to 
be  carried  away,  the  marshal,  and  perhaps 
a  depiity,  went  with  or  followed  the  dray- 
man and  the  whisky  to  ascertain  the  place 
of  delivery  with  the  Idea  that,  If  delivered 
to  a  person  other  than  the  consignee,  it 
would  be  an  illegal  transiwrtatlon  of  the 
whisky  and  therefore  a  violation  of  the  law. 


and  would  render  same  subject  to  confisca- 
tion. As  the  drayman  proceeded  through  the 
ylUage  with  the  officer  accompanying  him,  the 
Incident  seems  to  have  attracted  the  atten- 
tion of  a  number  of  citizens,  the  same  being 
defendants  in  this  case,  and,  when  the  dray- 
man stopped  and  delivered  the  goods  at  the 
residence  of  plaintiff,  these  citizens  went  up 
to  the  place  and  stood  about  the  gate,  some 
Inside  the  yard  and  others  outside;  the  of- 
ficers followed  the  whisky  In  onto  the  porch, 
and,  after  the  box  had  been  deposited  Inside 
the  door  of  the  front  room,  the  ofllcer  picked 
up  the  same,  took  It  out  on  the  porch,  raised 
the  lid,  ascertained  that  it  was  In  fact  whis- 
ky, nailed  the  lid  back  on,  put  the  bos  on  his 
shoulder  and  took  the  same  down  town,  stat- 
ing to  the  wife  of  defendant  that  he  believe^ 
the  whisky  to  be  an  unlawful  shipment,  and 
that  he  would  have  to  carry  it  before  a  Jus- 
tice of  the  peace  to  be  investigated.  The  of- 
ficer had  no  warrant  authorizing  either  a 
search  or  a  seizure,  but  claimed  to  act  on 
the  assumption  that  he  needed  none,  as  the 
conveyance  and  delivery  of  the  whisky  was 
in  his  presence.  The  proof  shows  that  plain- 
tiff Turley  was  the  owner  of  7  quarts  of  the 
12  In  the  case;  the  remaining  five  belonging 
to  other  parties  not  disclosed.  There  Is  no 
proof  that  Turley  had  ever  violated  the  pro- 
hibition law,  and  he  testified  that  the  whisky 
was  for  bis  own  use  and  that  of  his  family. 
So  far  as  the  record  shows,  all  the  parties 
to  this  suit  are  reputable  persons. 

The  defendants  seem  to  have  tried  the  case 
on  the  theory  that  the  entry  of  the  marshal 
and  one  or  two  others  onto  the  porch  and  on 
the  Inside  of  the  door  to  the  house  would 
have  been  a  trespass,  except  for  the  fact,  as 
they  allege,  that  they  were  Invited  in  by  Mrs. 
Turley. 

The  case  was  tried  to  a  Jury;  a  three- 
fourths  verdict  being  rendered  in  favor  of 
the  plautiff  for  $2,000  damages  and  for  the 
return  of  the  whisky.  This  was  more  than 
the  plaintiff  sued  for,  as  the  value  of  the 
whisky  was  Included  in  the  $2,000  damages 
claimed.  Upon  hearing  a  motion  for  a  new 
trial.  In  which  it  was  alleged  that  the  verdict 
was  excessive  and  the  result  of  prejudice  and 
passion  in  the  minds  of  the  Jury,  the  court 
Informed  plaintiff  he  would  grant  a  n«vf- 
trial,  unless  he  was  \vllllng  to  accept  a  ver- 
dict of  $-500  and  would  remit  the  balance. 
The  remittitur  was  promptly  made,  and  the 
Judgment  for  $500  entered. 

Outside  of  the  $7,  the  value  of  the  seven 
quarts  of  whisky,  there  Is  no  claim  that  the 
evidence  shows  any  actual  damages.  The 
Judgment  outside  the  part  requiring  a  re- 
turn of  the  whisky  was  solely  by  way  of 
punishment 

[1  ]  Section  2887,  Oomp.  L.  1909,  authorlzep 
punitive  or  exemplary  damages.  In  addition 
to  actual  damage  suffered,  "where  the  de- 
fendant has  been  guilty  of  oppression,  fraud 
or  malice,  actual  or  presumed,"  etc.     This 
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statute  Is  substantially  tbe  common  law. 
They  have  no  relation  to  the  question  of  com- 
pensation for  loss  sustained,  but  are  per-; 
mltted  on  the  theory  of  punishment  to  the 
ofTender,  for  the  benefit  of  the  community, 
as  a  restraint  to  the  tranfigressor.  Such 
damages  are  allowed  only  in  cases  where 
malice,  fraud,  oppression,  or  gross  negligence 
enter  into  the  cause  of  action.  W.  U.  T.  Co. 
V.  Reeves,  120  Pac.  216,  and  cases  cited; 
Franc  Cady  v.  Case,  45  Kan.  733,  26  Pac. 
448;  Bums  v.  Campbell,  71  Ala.  271;  Bundy 
V.  MAglness,  76  Cal.  532,  18  Pac' 668;  Bar- 
low V.  Lowder,  35  Ark.  492;  Jacobus  ▼. 
Congregation  of  the  Children  of  Israel,  107 
Ga.  518,  33  S.  E.  853,  73  Am.  St  Rep.  141; 
Scott  V.  Donald,  165  tJ.  S.  58,  17  Sup.  Ct 
263,  41  L.  Ed.  632;  C.  K.  &  W.  Ry.  Cb.  v. 
O'Connell,  46  Kan.  581,  26  Pac.  947;  Sheik 
T.  Hob.son,  64  Iowa,  146, 19  N.  W.  875;  Press 
Pub.  Co.  V.  Monroe,  73  Fed.  196,  19  C.  C.  A. 
429,  51  li.  R.  A.  353. 

[2]  A  reading  of  the  evidence  in  this  case 
would  convince  ony  fair-minded  man  that  the 
verdict  resulted  from  prejudice  and  pas- 
sion. The  trial  court  must  have  thought  so. 
The  plaintiff  probably  had  misgivings  along 
this  line,  when  he  so  readily  surrendered  the 
bulk  of  his  Judgment.  There  was  no  fraud, 
oppression  or  malice,  or  any  of  the  elements 
of  ill  win,  dislike,  wantonness,  or  rudeness 
shown  in  the  conduct  of  defendants.  The  of- 
ficers erred  in  their  judgment  of  the  law, 
but  appear  to  have  acted  in  good  faith.  The 
citlisens  who  came  upon  the  scene  merely 
b'tood  by  and  saw  the  whisky  box  opened; 
they  were  neither  rude,  boisterous  nor  in- 
sulting. Those  of  them  who  went  inside  the 
yard  were  probably  trespassers  technically, 
unless  they  were  Invited,  but  this  Is  about 
as  serious  a  view  of  their  conduct  as  could 
be  reasonably  urged. 

In  our  Judgment,  the  jury  found  contrary 
to  the  great  weight  of  the  evidence  on  the 
question  of  whether  Mrs.  Turley  invited  the 
parties  onto  her  premises.  This  question  was 
presented  as  a  defense  against  the  charge 
of  trespass.  If  the  majority  of  the  Jury  was 
prejudiced  against  these  parties,  who  seem 
to  have  been  vigilantly,  and  perhaps  over- 
zealously  trying  to  enforce  the  prohibition 
law,  this  same  state  of  mind  that  resulted 
In  such  a  verdict  probably  prevented  a  fair 
consideration  of  the  evidence  and  defenses 
offered  by  defendants.  In  other  words,  the 
prejudice  and  passion  which  the  record  to 
our  minds  so  clearly  shows  must  have  per- 
meated the  whole  case,  rendering  it  impossi- 
ble to  give  to  the  evidence  that  fair  and  Im- 
partial consideration  contemplated  in  a  Jury 
trial.  Under  such  a  situation,  the  court 
should  have  set  this  verdict  aside  and  grant- 
ed a  new  trial.  The  defendants  were  entitled 
to  the  verdict  of  a  fair-minded  unprejudiced 
Jury;  this  we  think  they  have  not  had.  To 
compel  them  to  accept  in  lieu  of  such  ver- 
dict the  Judgment  of  the  court,  where  the 


damages  are  unliquidated,  and  awarded  sole- 
ly as  punishment,  and  there  are  no  means 
of  measuring  the  same,  is  to  deny  them  the 
right  of  a  trial  by  Jury  as  contemplated  by 
the  law.  Steinbuchel  t.  Wright,  43  Kan.  307, 
23  Pac.  680;  Pertello  t.  Mo.  Paa  Ry.,  217  Mo, 
645,  117  S.  W.  1138;  Chlanda  v.  St.  L,.  Tran- 
sit Co.,  213  Mo.  244,  112  S.  W.  249;  Chltty 
v.  St  I*,  I.  M.  &  S.  Ry.  Co.;  148  Mo.  64,  49 
S.  W.  868;  Chicago  &  N.  W.  By.  C«.  v.  Cum- 
mings,  20  111.  App.  333;  Gnrley  v.  Mo;  Pac. 
Ry.  Co.,  104  Mo.  211, 16  S.  W.  11. 

We  do  not  mean  to  Intimate  that  the  court,. 
In  proper  cases,  does  not  have  the  right  t» 
order  a  remittitur.  It  has  soch  right  But 
this  case  should  be  reversed  because  the  vlc» 
of  prejudice  and  passion  has  entered  into 
and  destroyed  the  verdict 

The  cause  should  be  reversed  and  remand- 
ed for  a  new  trial. 

PER  CURIAM.    Adopted  In  whola 


WEONBR    V.    MINCHBW. 
Supreme  Court  of  Oklahoma.    April  15,  1913.) 

(Syllabua  by  tAe  Court.) 

APPKAt   AKD    ERBOB  (!    1001*)— VEBDICT— EVI- 
DENCE—MALICIOUS    Pbosecutioit. 

Evidence  examined,  and  held  that  as  the 
same  reasonably  tends  to  support  the  verdict 
the  judgment  of  the  trial  court  will  not  be  dis- 
turbed. 

(Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3822,  3828-3934;  Dec 
Dig.  i  1001.»1 

Error  from  Superior  Court,  Logan  Coun- 
ty;  J.  M.  Sandlln,  Judge. 

Action  by  Henry  Minchew  against  Her- 
man Wegner.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Hepburn  &  Granttham,  of  Guthrie,  for 
plaintiff  In  error.  McGuire  &  Smith,  of  Gu- 
thrie, for  defendant  in  error. 

TtlRNER,  J,  On  November  0,  1909,  in  the 
sujierior  court  of  Logan  county,  Henry  Min- 
chew, defendant  in  error,  sued  Herman  Weg- 
ner,  plaintiff  in  error.  In  damages  for  mali- 
cious prosecution.  The  petition  substantially 
states  that  on  September  3,  1909,  within  that 
county,  the  defendant  maliciously,  unlawful- 
ly, and  without  probable  cause  caused  the 
arrest  of  plaintiff  by  filing  before  the  county 
Judge  of  that  county  an  affidavit  and  informa- 
tion duly  sworn  to  by  him  charging  defend- 
ant with  having  within  the  county  carried  on 
or  about  his  person  a  certain  weapon  called 
a  revolver;  that  upon  said  charge  so  made, 
which  was  false,  defendant  unlawfully  and 
maliciously  caused  a  warrant  to  issue  by 
said  county  Judge  for  the  arrest  of  plaintiff, 
which  was  done  without  probable  cause,  and 
he  forcibly  Imprisoned  and  kept  In  the  coun- 
ty Jail  of  Logan  county  four  days;  that  ha 
was  tried  for  said  crime  at  the  end  of  wblcb 
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the  court,  aa  request  of  tbe  county  attorney, 
<Urected  tbe  Jury  to  return  a  verdict  of  not 
fniilty,  wblcb  was  done.  3y  reason  of  all 
of  vehich  be  says  he  was  damaged  In  a  sum 
certain  for  whicta  he  prayed  Judgment 

For  answer  defendant  pleaded  a  general 
denial,  and  specifically  denied  any  malice 
towards  plaintiff.  For  a  second  defense 
be  pleaded  that  be  had  made  a  fair  state- 
ment of  the  facts  constituting  the  alleged 
offense  to  the  county  attorney  of  Logan 
county,  and  that  the  Information  and  war- 
rant resulting  in  the  arrest  complained  of 
were  Issued  upon  that  statement,  that  the 
same  was  made  without  malice,  that-  the 
charge  was  true,  and  that  defendant  drew 
or  attempted  to  draw  said  revolver  on  him. 
After  reply  denying  that  defendant  sought 
the  advice  and  counsel  of  the  county  attor- 
ney In  good  faith,  or  that  he  laid  the  facts 
before  the  county  attorney,  and  charging 
that  tbe  statements  to  him  were  untrue  and 
maliciously  made,  and  that  It  was  the  false 
and  malicious  statements  to  the  county  at- 
torney, which  Induced  blm  to  Issue  the  In- 
formation, there  was  trial  to  a  jury  and 
verdict  for  plaintiff  for  $2S0,  and  defendant 
brings  the  case  here. 

Tbe  evidence  reasonably  tends  to  supt>ort 
the  verdict  Plaintiff  testified  that  he  vras 
llvli  s  with  his  mother  on  his  farm  in  that 
couuty,  when  about  the  latter  part  of  August, 
1909,  defendant  came  on  the  place  where 
plaintiff  was  worUng  and  had  a  conversa- 
tion with  him  concerning  the  selling  of  some 
oats  upon  which  it  appears  defendant  bad  or 
claimed  to  have  a  mortgage;  that  he  took 
possession  of  a  scoop  which  plaintiff  desired 
to  use,  and  in  the  controversy  used  vulgar 
and  indecent  language  in  the  presence  of 
plaintiff's  mother;  that  upon  being  com- 
manded to  desist  and  leave  the  place  plaintiff 
took  the  scoop  and  departed.  He  further 
testified  that  he  did  not  have  a  revolver  on 
that  occasion,  and  did  not  own  one,  and 
made  no  demonstration  toward  putting  his 
band  in  his  hip  pocket  Bis  mother  testified 
that  she  was  present  on  that  occasion,  and 
that  plaintiff  had  lived  with  her  all  of  his 
life,  and  did  not  have  a  revolver  and  neyer 
owned  one;  that  she  saw  defendant  drive 
up  to  tbe  granary  on  that  occasion  to  load 
oats,  when  her  son  told  him  not  to  do  so, 
whereupon  defendant  used  the  vulgar  lan- 
guage attributed  to  him  by  the  son;  that 
thereupon  be  was  ordered  off  the  place,  as 
stated,  and  departed,  after  she  had  separated 
the  men,  with  the  scoop  on  his  shoulder, 
averring  that  he  would  return  and  shoot 
plaintiff's  heart  oat  and  that  during  the 
altercation  her  son  had  no  revolver.  Tbe 
brother-in-law  of  plaintiff  also  testified  that 
he  never  saw  him  with  a  revolver,  and  to  the 
best  of  bis  knowledge  did  not  own  one. 
Three  other  witnesses  testified  that  plain- 
tiff's reputation  as  a  peaceable,  law-abiding 


citizen  was  good.  After  defendant  bad  tes- 
tified, two  of  his  neighbors  testified  that  his 
reputation  for  tmth  and  veracity  in  that 
vicinity  was  bad. 

Upon  this  evidence,  the  Jury  found,  in  ef- 
fect, that  the  charge  was  false,  malicious, 
made  without  probable  cause,  and  that  de- 
fendant did  not  seek  the  advice  and  counsel 
of  the  county  attorney  In  good  faith,  but  that 
his  statements  to  him  were  untrue  and  mali- 
ciously made. 

There  being  evidence  reasonably  tending  to 
support  the  verdict,  the  Judgment  will  be  sus- 
tained. 

AfDrmed.    AH  the  Justices  concur. 


ANDERSON  et  al.  v.  CANADAX. 
(Supreme  Court  of  Oklahoma.     April  4,  1913.) 

(Byllabvi  by  the  Court.) 

1.  Exemptions  (f  139*)— Evasion  or  Biobt 
—Action  fob  Uamaogs— Petition. 

A  petition,  which  alleges  that  plaintiff  and 
defendants  are  residents  of  Oklahoma,  that 
plaintiff,  by  contract  of  employment  made  in 
this  state,  is  workini;  in  this  state  for  a  railroad 
company,  that  plaintiff  was  indebted  to  one  of 
the  defendants,  and  that  tbe  other  defendant 
was  an  attorney,  and  that  the  defendants  con- 
spired, combined,  and  confederated  together  for 
tbe  purpose  of  defeating  plaintiff's  right  to  ex- 
emptions under  the  laws  of  Oklahoma,  and  for 
that  purpose  brought  suit  in  another  state  into 
which  the  lines  of  the  railroad  company  for 
which  he  worlcs  extends,  and  by  garnishment 
proceedings  collected  wages  earned  within  80 
days  before  tbe  action  was  begun,  states  a 
cause  of  action  for  damages  against  both  de- 
fendants. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  §  188;  Dec.  Dig.  (  139.  •] 

2.  Maucious  Pbosecutions  (J  3*)— Liabili- 
rr  of  ArroRNBY. 

Where  an  attorney  is  himself  actuated  by 
malicious  motives  in  bringing  an  action  or  pro- 
ceeding for  his  client,  he  is  liable  for  damages 
for  bringing  such  action  or  proceeding  equally 
with  his  client. 

[Ed.   Note.— For   other   cases,    see    Malicious 
Prosecutions,  Cent  Dig.  §  3 ;  Dec.  Dig.  §  3.»] 

3.  JUDQMENT  (I  818*)- Pobeion  JunaicBNT— 
Conclusiveness— Peocess. 

Full  faith  and  credit  is  not  denied  to  tbe 
judgment  of  another  state  upon  garnishment 
proceedings,  requiring  the  garnishee  to  pay  the 
wages  of  the  debtor  to  his  creditor  by  allowing 
tbe  defendant,  where  no  personal  service  was 
obtained  on  him,  to  recover  damages  from  bis 
creditor  for  seizing  his  exempt  wages. 

[Ed.   Note.— For  other  cases,   sec   Judgment. 
Cent  Dig.  §{  1468-1481;  Dec.  Dig.  i  818.*] 

(Additional  8t/llabut  &v  Bdiioruil  Staff.J 

4.  Exemptions  (§  4*)— Natube  of  Right. 

The  exemption  laws  are  intended  for  the 
protection  of  families,  to  preserve  them  from 
want  and  make  them  independent. 

[Ed.  Note.— For  other  cases,  see  Slxemptions, 
Cent  Dig.  §  4;  Dec.  Dig.  {  4.*] 

5.  Exemptions    (I    130*)— Pbotectioh— Dam- 
AOEs— Kioht  of  Action. 

A  resident  debtor  may  recover  damages 
against  a  person  who  has  brought  suit  in  a  for- 
eign jurisdiction  to  evade  tbe  exemption  laws 
of   Oklahoma,   and  who,   in   violation  of  such 
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laws,  has  collected  from  the  debtor  a  judgment 
obtained  in  sach  jurisdiction. 

[Ed.  Note.— For  other  cages,  see  Exemptions, 
Cent.  Dig.  $  166;  Dec.  Dig.  §  139.*] 

6.  Exemptions  (§   139*)  —  Wbongful  Gab- 

NiBHMENT— Action— Estoppel. 

Where  a  resident  creditor,  in  order  to 
evade  the  exemption  laws  of  Oklahoma,  brings 
an  action  in  another  state  against  a  resident 
debtor,  and  throngh  garnishment  proceedings 
collects  the  judgment  there  obtained,  the  fact 
that  the  debtor  fails  to  appear  in  the  foreign 
jurisdiction  and  defend  the  suit  will  not  estop 
him  from  recovering  his  damages  for  the  viola- 
tion of  hiB  exemption  right 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  i  166;  Dec.  Dig.  §  139.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Woodward  Coun- 
ty;   K.  h\  liOofbourrow,  Judge. 

Action  by  Roy  O.  Canaday  against  A,  W. 
Anderson  and  another.  From  judgment  for 
plaintiff,  tbe  defendant  named  brings  error. 
Affirmed. 

Chas.  B.  Alexander,  of  Woodward,  for 
plaintiff  in  error.  A.  M.  Appelget,  of  Wood- 
ward, for  defendant  in  error. 

BO»8ER,  C.  [1]  The  only  question  involv- 
ed In  this  case  is  the  sufficiency  of  tbe  peti- 
tion. The  petition  alleges  that  the  plaintiff 
is  a  qiarried  man,  residing  with  his  family 
In  Woodward  county,  state  of  Oklahoma; 
that  the  defendants,  J.  W.  Holmes  and  A.  W. 
Anderson,  also  reside  in  that  county;  that 
during  the  months  of  January  and  Februa- 
ry, 1908,  plaintiff  was  employed  by  the  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company; 
that  a  line  of  that  company's  road  extends 
Into  the  state  of  Missouri;  that  it  main- 
tains offices  in  both  Oklahoma  and  Missouri, 
and  has  officials  in  each  state  upon  whom 
service  of  summons  may  lawfully  be  made; 
that  plaintiff  was  a  resident  of  tbe  state  of 
Oklahoma  at  the  time  he  was  employed  by 
the  railroad  company,  and  that  his  contract 
of  employment  was  made  in  said  state ;  that 
all  the  labor  be  has  performed  by  reason 
of  such  employment  has  been  within  tbe 
said  state ;  that  prior  to  the  month  of  Jan- 
uary, 1908,  plaintiff  was  indebted  to  the  de- 
fendant J.  W.  Holmes  in  the  sum  of  ?50, 
which  indebtedness  was  Incurred  in  the  state 
of  Oklahoma;  that  the  defendant  A.  W. 
Anderson  is  an  attorney,  admitted  and  prac- 
ticing in  said  state,  and  that  the  said  de- 
fendants, J.  W.  Holmes  and  A.  W.  Anderson, 
combined  and  confederated  together  to  de- 
feat and  defraud  the  rights  of  the  plaintiff 
under  the  exemption  laws  of  the  state  of 
Oklahoma  by  bringing  an  action  in  the  state 
of  Missouri  upon  tbe  said  Indebtedness  so 
owing  by  plaintiff  to  the  defendant  Holmes, 
and  that  they  seized  the  wages  due  the 
plaintiff  from  said  railroad  company  for 
tbe  months  of  January  and  February,  1908, 
by  garnishment  proceedings;  that  the  time 
said  action  was  brought  is  not  definitely 
known  by  the  plaintiff,  but  it  was  about  tbe 


1st  of  March,  1908,  and  that  the  wages  so 
taken  by  garnishment  proceedings  were  earn- 
ed by  the  plaintiff  in  bis  capacity  as  fireman 
for  said  railroad  company  within  60  days 
prior  to  the  commencement  of  -said  action; 
thai  no  service  of  summons  was  made  per- 
sonally upon  tbe  plaintiff,  and  if  any  aerrice 
was  made  it  was  made  by  pnblication.  Ibis 
count  of  tbe  petition  prayed  for  a  restrain- 
ing order  prohibiting  the  defendants  from 
maintaining  said  action  in  the  state  of  Mis- 
souri, or  taking  the  wages  due  the  plaintUT 
by  garnishment  process  in  the  courts  in  tbe 
state  of  Missouri  or  tbe  courts  of  any  foreign 
jurisdiction.  The  second  count  of  tbe  peti- 
tion adopts  all  the  allegations  of  tbe  flrat 
count,  and  alleges  tbat  tbe  plaintiff  has  been 
damaged  by  reason  of  tbe  garnishment,  and 
prays  Judgment  for  damages.  Tbe  trial 
court  overruled  the  demurrer  to  tbe  peti- 
tion and  rendered  judgment  against  Ander- 
son for  the  amount  of  plaintiff's  wages. 
There  was  no  service  on  Holmes.  The  evi- 
dence is  not  brought  up,  so  it  will  be  pre- 
sumed tbat  It  sustains  tbe  allegations  of 
tbe  petition. 

It  is  well  settled  tbat  tbe  courts  of  a  state 
may  enjoin  one  of  Its  citizens  from  bringing 
a  suit  in  a  foreign  jurisdiction  against  an- 
other of  its  citizens,  for  tbe  purpose  of  pre- 
venting that  other  citizen  from  claiming  ex- 
emptions to  which  hie.  would  be  entitled  under 
the  law  of  the  state  of  his  residence.  Snooks 
V.  Snetzer,  25  Ohio  St.  516 ;  Wlerse  v.  Thom- 
as, 145  N.  O.  261,  59  S.  E.  58,  15  L.  R>  A. 
(K.  S.)  ioOS,  122  Am.  St  Rep.  446;  Greer 
V.  Strozier,  i90  Ark.  158,  118  S.  W.  400 ;  Greer 
V.  Cook,  88  Ark!  93,  113  S.  W.  1009,  16  Ann. 
Cas.  671;  Griffith  v.  Langsdale,  53  Ark.  71, 
13  S.  W.  733,  22  Am.  St  Rep.  182.  It  is 
difficult  to  understand  upon  what  theory  an 
injunction  can  be  granted,  unless  it  is  be- 
cause the  act  enjoined  will  result  in  wrong, 
and  if  it  does  result  in  wrong  tbe  law  should 
give  redress.  It  seems  illogical  to  say  to  a 
citizen  against  whom  an  Injunction  is  ask- 
ed, "It  is  wrong  for  you  to  seize  by  garnish- 
ment process  the  wages  of  another  citizen  in 
a  foreign  state,  and  therefore  you  are  en- 
joined from  so  doing,"  but  if  he  does  get 
the  money  by  garnishment  process  to  say  to 
such  person  whose'  \frages  were  taken,  "If 
you  had  applied  in  time,  an  injunction  would 
have  been  Issued  to  prevent  your  creditor 
from  getting  your  wages,  but  as  be  has  col- 
lected them  he  may  keep  tJiem." 

[4,  5]  The  exemption  laws  are  Intended  for 
the  protection  of  the  family,  and  embody  tbe 
public  policy  of  the  state  on  the  question. 
>It  seems  clear  that  as  between  her  dtizens 
the  state  has  the  right  to  make  her  exemp- 
tion laws  effective,  and  ought  not  to  deny 
to  one  of  her  citizens  a  remedy  against  an- 
other of  her  citizens,  who  bas  brought  suit 
In  a  foreign  jurisdiction  for  the  purpose  of 
evading  her  exeniptlot  laws,  and  of  depriv- 
ing the  party  sued  oC  the  protection  which 
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tb«  law  of  the  state  of  his  residence  gave 
him.  Section  3346,  Ck>mp.  L.  1909,  provides 
that:  "The  following  property  shall  be  re- 
served to  every  family  residing  in  the  state 
exempt  from  attachment  or  execution  and 
every  other  species  of  forced  sale  for  the 
payment  of  debts,  except  as  hereinafter  pro- 
vided. •  •  •  Sixteenth,  all  current  wag- 
es and  earnings  for  personal  or  professional 
services  earned  within  the  last  ninety  days." 
No  other  Item  In  the  list  of  exemptions  is 
as  important  as  the  item  of  wages.  The 
purpose  of  the  exemption  laws  is  to  preserve 
families  from  want  and  to  make  them  inde- 
pendent When  the  wage-earner  cannot  col- 
lect his  wages,  he  Immediately  becomes  de- 
pendent on  the  kindness  of  others.  He  must 
immediately  "go  borrowing,"  and  therefore 
"go  sorrowing."  Without  means  to  provide 
for  the  daily  wants  of  his  family,  he  is  forc- 
ed to  ask  for  additional  credit  at  the  very 
time  when  his  credit  Is  most  impaired,  or 
else  to  see  his  family  suffer  for  lack  of  nec- 
essaries. The  statute  was  intended  to  pre- 
vent this. 

[8]  The  question  involved  has  been  before 
the  courts,  and  there  Is  diversity  of  opinion 
among  them.  In  the  case  of  Harwell  v. 
Sharp,  85  Ga.  124,  11  S.  E.  561,  8  L.  R.  A 
514,  21  Am.  St  Rep.  149,  Judge  Bleckly  de- 
cided that  the  debter  had  no  cause  of  action 
against  his  creditor  under  such  circumstanc- 
es. He  conceded,  however,  that  the  debtor 
might  have  had  an  Injunction  to  restrain  his 
creditor  from  proceeding  In  the  foreign  court 
But,  as  already  stated,  it  is  difficult  to  give 
a  reason  why  the  action  to  recover  the  mon- 
ey should  not  lie,  If  an  injunction  could  have 
been  issued  before  It  was  collected.  That 
opinion  also  seems  to  invoke  the  doctrine  of 
waiver  against  the  debtor.  Judge  Bleckly 
said  the  debtor  "could  not  allow  the  law  of 
Tennessee  to  be  applied  to  the  case  and  aft- 
erwards, by  such  an  action  as  this,  have  the 
law  of  Georgia  applied  to  It"  It  Is  not  be- 
lieved, though,  that  the  courts  of  the  state 
of  both  parties'  residence  should  apply  the 
doctrine  of  estoppel  against  one  of  Its  citi- 
zens, because  he  did  not  appear  in  a  for- 
eign Jurisdiction  to  defend  a  suit  brought 
for  the  very  purpose  of  evading  the  law  of 
the  state  of  his  residence. 

The  contrary  rule  has  been  laid  down  In 
Nebraska.  It  was  held  In  Albrecht  v. 
Trteschke,  IT  Neb.  205,  22  N.  W.  418,  that 
Where  a  creditor  seized  and  collected  exempt 
wages  by  garnishment  proceedings  the  debtor 
conld  recover  from  the  creditor,  unless  he 
had  waived  his  right  In  that  case  the 
garnishment  proceeding  was  In  a  domestic 
conrt,  bat"knowledge  thereof  was  frahdulent- 
ly  kept  from  the  debtor.  In  O'Connor  v. 
Walter,  37  Neb.  207,  55  N.  W.  867,  23  L.  R. 
A.  650,  40  Am.  St  Rep.  486,  it  was  held  that 
where  the  creditor,  by  means  of  an  assign- 
ment of  his  claim  to  a  resident  of  another 
state,  procured  the  collection  of  the  wages  of 
the  debtor  bjr  means  of  a  garnishment  la  the 


other  state,  he  was  liable  to  the  debtor  for 
the  amount  so  collected.  The  same  rule  wtJl 
laid  down  In  Bishop  v.  Mlddleton,  43  Neb. 
10,  61  N.  W.  129,  26  L.  R.  A.  446.  It  is  true 
these  decisions  were  based  on  a  statute 
which,  in  effect,  gave  a  right  of  action 
against  the  creditor  under  such  circumstanc- 
es, but  the  statute  was  only  declaratory  of 
the  policy  of  the  state  on  the  subject  It  Is 
believed  that  the  policy  of  this  state  favors 
the  fullest  protection  for  exemptions.  Ke8l> 
ler  v.  Kern,  2  Ind.  App.  488,  28  N.  E.  726, 
also  holds  that  the  debtor  has  a  cause  of  ac- 
tion against  the  creditor  under  the  same  cir- 
cumstances as  exist  in  the  present  case.  In 
that  state  the  statute  mads  it  a  misdemean- 
or for  a  creditor  to  send  a  claim  against  a 
resident  of  the  state  out  of  the  state  for  col- 
lection against  the  creditor.  In  that  case  It 
was  said:  "It  would  be  a  lasting  reproach,  to 
our  Jurisprudence,  armed  as  It  is  in  Its  adr 
mlrable  combination,  with  all  the  powers 
and  attributes  of  both  law  and  equity, .  to 
hold  that  while  a  creditor  may  be  enjoined 
from  sending  a  claim  Into  another  JuHsdic- 
tlon  for  the  purpose  of  evading  our  exemp-. 
tlon  laws,  yet  If  he  should  do  so  successfully, 
without  the  knowledge  of  the  debtor,  or  If 
the  debtor,  on  account  of  his  poverty,  be  onv 
able  to  furnish  the  necessary  undertaking  for 
the  restraining  order,  the  law  will  afford 
him  no  redress.  In  many  Instances  creditors ' 
could  assign  or  transfer  claims  against  our 
citizens  to  citizens  of  other  states  fqr  the 
purpose  of  facilitating  their  collection  be-, 
fore  a  restraining  order  could  be  obtained, 
and  no  order  of  injunction,  after  sucb  as-' 
signment  or  transfer,  conld  interfere  with 
the  nonresident  assignee  and  prevent  him 
from  prosecuting  proceedings  in  the  tribunals 
of  his  own  state.  The  'strong  arm  of  chan- 
cery' would  afford  very  Inadequate  protec- . 
tlon  nnder  such  circumstances." 

In  the  case  of  Stark  v.  Bare,  39  Kan.  100, , 
17.  Paa  826,  7  Am.  St  Rep.  637,  the  court 
held  that  a  creditor,  who  sent  a  claim  out  of 
the  state  in  order  to  prevent  the  debtor  from 
availing  himself  of  the  exemptions  of  the 
state  of  their  residence,  was  liable  to  the 
debtor  for  whatever  damages  he  might  sus- 
tain. And  the  same  rule  was  followed  in 
Stewart  v.  Thomson,  07  Ky.  575,  SI  S.  W. 
133,  S6  U  R.  A  582,  63  Am.  St  Rep..  431. 
The  authorities  are  collected  In  a  note  to 
this  case  In  36  L.  R.  A,  and  the  annotator 
approves  the  doctrine  In  vigorous  language. 
Both  abstract  Justice  and  sound  legal  prin- . 
clples  give  a  cause  of  action  under  such  cir- 
cumstances. 111.  Cent  R.  Co.  V.  Smith,  70 
Miss.  344,  12  South.  461,  19  L.  R.  A.  577,  35 
Am.  St  B«p.  651;  Drake  r.  Lake  Shore  fe 
M.  S.  R.  Co;,  69  Mich.  168,  37  N.  W;  70,  13  ; 
Am.  St  Rep.  382. 

[2]  It  is  contended,  however,  that  though 
the  creditor  might  be  liable  his  attorney  is 
not.  An  attorney  is  not  ordinarily  liable  for 
the  acts  of  his  client  The  fact  that  through 
ignorance  he  gives  his  client  bad  advice,  on 
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which  he  acts  to  the  hurt  of  another,  will 
not  make  the  attorney  liable  to  that  other. 
But  where  the-  attorney  Is  actuated  by  uiali- 
douB  motives  or  shares  the  llle$;al  motives 
of  Ms  client  he  becomes  responsible.  In  the 
case  of  Burnap  y.  Marsh,  13  111.  535,  Mr.  Jus- 
tice Caton  said:  "It  is  not  dented  that,  in 
order  to  render  the  attorneys  liable  for  su- 
ing out  a  writ  and  causing  the  plaintiff  to 
bei'  arrested  thereon,  something  more  must 
be  shown  than  would  be  required,  were  tlie 
action  brought  against  the  party  in  whose 
behalf  the  writ  was  sued  out.  The  rule  by 
which  attorneys  may  be  held  liable  for  mali- 
cloos  prosecutions  is  clearly  laid  down  by 
Tlndal,  C.  J.,  in  Stockley  t.  Hamidge,  34 
Eng.  C.  Ia  R.  276.  It  was  there  held  that 
If  the  attorneys  who  commenced  the  suit  al- 
leged to  be  malicious  knew  that  there  was  no 
cause  of  action,  and  knowing  this  'dishonest- 
ly and  with  some  sinister  view,  for  some 
purpose  of  their  own,  or  for  some  other  ill 
purpose  which  the  law  calls  malicious,  caus- 
ed the  plaintiff  to  be  arrested  and  imprison- 
ed,' they  were  liable.  To  protect  attorneys 
beyond  this  wonld  be  authorizing  those  who 
are  the  most  capable  of  mischief  to  commit 
the  grossest  wrong  and  oppression.  It  Is  true 
that  when  the  attorney  acts  In  good  faith  in 
prosecuting  a  claim  which  his  client  believes 
to  be  Just,  and  is  actuated  only  by  motives 
of  fidelity  to  his  trust,  he  ought  not  to  be 
held  liable,  although  he  may  have  entertain- 
ed a  different  opinion  as  to  the  justice  of 
legality  of  the  claims.  When  the  client  will 
assume  to  dictate  a  prosecution  upon  his  own 
respcmalbllity,  the  attorney  may  well  be  Jub- 
tlfied  In  representing  him,  so  long  as  he  be- 
lieves his  client  tb  be  asserting  what  he  sup- 
poses are  bis  rights,  and  Is  not  making  use 
of  him  to  justify  his  malice.  But  when  an 
attorney  submits  to  be  made  the  instrument 
of  prosecuting  and  Imprisoning  a  party 
against  whom  he  knows  his  client  has  no 
Just  claim  or  cause  of  arrest,  and  that  the 
plaintiff  is  actuated  by  illegal  or  malicious 
motives,  he  la  morally  and  legally  just  as 
much  liable  as  if  he  were  prompted  by  his 
own  malice  against  the  injured  party.  If  he 
will  knowingly  sell  himself  to  work  out  the 
malicious  purposes  of  another,  he  is  a  par- 
taker of  that  malice  as  much  as  if  it  orlgl> 
nated  In  his  own  bosom."  In  Bicknell  ▼. 
Dorlon,  16  Pick.  (Mass.)  478,  Justice  Shaw 
said:  "Upon  the  other  ground  I  am  not  pre- 
pared to  say  that  if  a  person  applies  to  an 
attorney  and  vrishes  to  have  a  groundless 
suit  commenced  for  the  purpose  of  detaining 
the  property  of  person  of  another  under  the 
form  of  legal  process,  and  the  attorney  yields 
to  such  a  feQoest,  that  they  would  not  render 
themselves  liable  to  an  action  at  the  suit  of 
the  party  thus  Injured.  It  would'  be  very 
different  from  the  case  where  the  client  re- 
quested an  action  to  be  brought  on  his  re- 


sponsibility, however  groundless  the  attorney 
himself  may  think  it  to  be,  and  though  ha 
explicitly  declared  to  the  client  that  be  can< 
not  maintain  the  action."  iSee,  also,  Hoosac 
Tunnel  D.  ft  E.  Co.  v.  O'Brien,  137  Mass.  424, 
50  Am.  Rep.  323.  In  other  words,  the  liabili- 
ty of  the  attorney  depends  on  bis  state  ot 
uilnd.  If  he  Is  actuated  only  by  his  duty 
as  attorney,  he  is  not  liable ;  but  If  he  sbarea 
the  Illegal  puriwse  and  Intent  of  the  client  h» 
is  liable. 

In  the  case  of  Bishop  r.  Hiddleton,  43 
Neb.  10,  61  N.  W.  129,  26  U  R.  A.  445,  Mid- 
dleton  was  Indebted  to  Latta.  Latta  placed 
the  account  in  the  hands  of  Bishop,  an  at- 
torney at  law,  for  collection.  After  the  Ne- 
braska act  was  passed  which  made  the  credi- 
tors liable  for  the  collection  of  their  debts  out 
of  exempted  property  through  garnishment 
process  in  another  state,  Latta  assigned  the 
account  to  Bishop,  and  Bishop  assigned  It  to 
an  attorney  in  Iowa.  The  Iowa  attorney  as- 
signed it  to  another  person,  who  brought  suit 
in  the  name  of  that  Other  person  In  the 
courts  of  Iowa  and  garnished  Middleton's 
wages.  The  court  held  that  Bishop  was  lia- 
ble to  Mlddleton  for  damages  for  wrongful 
seizure  of  his  exempted  wages. 

The  petition  in  this  case  alleges  that 
Holmes  and  Anderson  combined  and  confed- 
erated together.  In  order  to  defeat  and  de- 
fraud the  rights  of  the  plaintiff  under  the 
exemption  laws  of  the  state  of  Oklahoma, 
by  bringing  an  action  in  the  state  of  Mis- 
souri.   It  stated  a  cause  of  action. 

[3]  It  1b  urged  that  to  allow  the  plaintiff  in 
this  case  to  recover  would  be  to  refuse  full 
faith  and  credit  to  the  judgment  rendered  In 
the  state  of  Missouri.  This  contention  can- 
not be  maintained.  No  personal  judgment 
was  obtained  against  the  plaintiff  In  Missou- 
ri. He  was  never  served  with  process.  He 
did  not  appear  there.  The  judgment  there 
would  not  be  the  basis  for  a  cause  ot  action 
in  the  state  of  Oklalioma. 

No  attack  is  made  on  the  judgment  in  Mis- 
souri, so  far  as  It  purported  to  be  valid; 
but  there  was  no  judgment  against  the  plain- 
tiff, because  he  was  not  served  with  process 
and  was  not  before  the  court.  There  was 
no  adjudication  in  that  court  binding  upon 
him  under  any  construction  of  the  Constitu- 
tion, except  to  the  extent  that  his  money  was 
taken.  The  very  purpose  of  bringing  the 
suit  was  to  prevent  the  defendant  from 
claiming  his  rights.  His  rights  were  not  ad-, 
Indicated.  O'Connor  v.  Walter,  37  Neb.  267, 
55  N.  W.  867,  23  L.  R.  A.  650,  40  Am.  St 
Rep.  486.  There  is  no  question  ot  constitu- 
tional law  In  this  case. 

The  judgment  o<  the  trial  court  should  be 
affirmed. 

PER  OnRIAM.    Afloptefl  in  wbole. 


Digitized  by 


Google 


Okl.) 


CX3RNELISON  v  BLA.CKWELDEB. 


701 


DTER  T.  CHISSOE. 
(Supreme  Court  of  Oklahoma.    April  15, 1913.) 

(SyUahtu  ly  the  Court.) 
CoDRTS  (S  486*)  —  Tbanbfeb  of  Axvkms  — 

County  Coubis. 

Where  on  appeal  from  a  justice  of  the 
peace'  in  Coweta  division,  Wagoner  county,  to 
the  county  conrt  of  Waifonec  county,  Coweta 
division,  defendant  moved  to  transfer  the  cause 
to  the  Wagoner  division  of  the  county  court 
on  the  ground  that  Wagoner  was  nearest  his 
residence,  and  where  plaintiff  appeared,  and 
waived  notice  of  service  of  tlie  appUcation  to 
transfer,  held,  construing  Act  March  12,  1900 
(Sess.  Laws  1909  p.  19^  art  13,  i§  2,  5,  that 
"shall  be  transferred  to,  •  •  *  the  county 
court  held  in  said  connty  nearest  defendant's 
residence,"  is  mandatoiy,  and  ttuit  th«  court 
erred  in  overruling  the  motion. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  §i  1299-1305;   Dec.  Dig.  t  48«.*1 

Erior  from  Wagoner  County  Court;  W.  T. 
Drake,  Judge. 

Action  by  Dora  Chissoe,  etc.,  against 
James  Dyer.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Reversed. 

Watts  &  Watts,  of  Wagoner,  tor  plalntUT 
in  error. 

TURNER,  J.  On  November  22,  1909,  tbe 
defendant  In  error,  Dora  Gblssoe,  by  her 
guardian,  recovered  Judgment  for  $50  against 
James  Dyer,  plaintiff  In  error,  before  a  tuth 
tlce  of  tue  peace  of  Coweta  division.  Wagon- 
er county.  On  December  31,  1909,  defendant 
perfected  bis  appeal  to  the  county  court  of 
Wagoner  county,  Coweta  division,  and  on 
one  of  tbe  days  of  tbe  regular  May  term  of 
that  court  at  that  place  filed  a  motion  to 
transfer  the  case  to  tbe  Wagoner  division 
of  tbe  county  court  on  the  ground  "that  he 
resided  within  one  mile  of  the  city  of  Wag- 
oner, and  that  Wagoner  Is  the  nearest  and 
most  convenient  to  tbe  defendant"  On  the 
same  day  the  plaintiff  appeared  and  waived 
notice  of  tbe  application  to  transfer,  but  ob- 
jected thereto  on  the  ground  that  defendant 
had  waived  his  right  so  to  do  because  be  did 
not  appeal  direct  from  the  Justice  to  the 
county  court  at  Wagoner,  and  thereupon  the 
court  overruled  the  motion  on  that  ground. 
There  was  trial  and  Judgment  for  plaintiff, 
and  after  motion  for  a  new  trial  filed  and 
overruled  defendant  brings  the  case  here,  as- 
signing for  error  the  overruling  of  his  mo- 
tion. It  was  the  duty  of  the  court  to  make 
the  transfer.  Act  March  12, 1909  (Sess.  Laws 
1909,  p.  199,  art  13),  provides: 

"Sec.  2.  The  said  court  held  at  Coweta, 
Wagoner  county,'  Oklahoma,  shall  have  orig'- 
Inal  Jurisdiction  as  a  county  court  over  the 
entire  county:  Provided,  that  upon  applica- 
tion presented  after  reasonable  notice  any 
action  or  matter  pending  in  either  court  shall 
be  transferred  to  or  remain  in  tbe  county 
conrt  held  In  s^ld  county  nearest  the  re.sl- 
dence  of  the  defendant,  or  one  of  the  defend- 
ants, In  such  action.    •    •    ♦ " 


"Sec.  5.  In  all  cases  of  appeals  from  Jus- 
tices of  tbe  peace,  the  appellanf  may  appeal 
to  either  county  court  held  In  the  county, 
and  the  same  may  be  transferred  as  herein 
provided." 

When  section  6  provided  that,  "In  all  cases 
of  appeals  from  Justices  of  the  peace,  the 
appellant  may  appeal  to  either  county  court 
held  in  the  county,"  It  meant  Just  what  It 
said;  and,  when  it  further  provided  "and  the 
same  may  be  transferred  as  herein  provid- 
ed," it  meant  that  any  cause  appealed  to  ei- 
ther county  court  may  be  transferred  as  pro- 
vided by  section  2.  And  when  said  sec- 
tion provides,  as  it  does,  that  the  procedure 
shall  be  upon  application  presented  after  rea- 
sonable notice  and  commands  that  any  action 
or  matter  pending  In  either  court  shall  be 
transferred  to  the  court  neal*est  tbe  resi- 
dence of  the  defendant,  or  If  already  there 
by  appeal  shall  remain  there,  it  means  what 
it  said  and  that  the  langrmge,  "shall  be 
transferred  to  *  •  •  the  county  court 
held  in  said  county  nearest  defendant's  resi- 
dence," should  be  regarded  and  the  same  Is 
mandatory. 

Reversed.    All  tbe  Justices  concur. 


CORNELISON   ▼.    BLACKWELDBR. 
(Supreme  Court  of  Oklahoma.    April  IS,  1913.) 

(Hyllahut  hv  tho  Court.) 

1.  Affeai.   Ann    Esaos   <{   1010*)— Fmoiico 
OT  FAcr— RssinENGE. 

The  intention  of  a  person  as  to  the  place 
of  his  residence  is  a  question  of  fact,  to  be  de- 
termined by  the  verdict  of  the  jury  or  the  find- 
ings of  the  conrt;  and  snch  determination  is 
conclusive  upon  appeal  if  there  was  any  evi- 
dence reasonably  tending  to  support  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3979-3982,  4024;  Dec. 
Dig.  {  101O.»] 

(Additional  ByOahut  by  Editorial  Staff.) 

2.  DomciLE  (I  4*)— Resioence— D|:tebiuna- 

TION. 

It  it  exclusively  within  the  province  of 
every  citiiten  to  determine  where  his  residence 
shall  he,  and  such  determination  is  binding  up- 
on all  parties. 

[Ed.  Note.— For  other  cases,  see  Domicile, 
Cent  Dig.  f S  6-23 ;    Dec.  Dig.  |  4.*] 

Error  from  District  Court,  Tillman  Coun- 
ty ;  Frank  Mathews,  Judge. 

Action  by  Browne  Comellson  against  J.  W. 
Blackwelder.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

W.  r.  Wilson  and  John  Tomerlln,  both  of 
Oklahoma  City,  for  plaintiff  in  error. 
Mounts  &  Davis,  of  Frederick,  tot  defendant 
In  error. 

KANE,  J.  This  controversy  grows  out  of 
an  action  for  damages  for  breach  of  contract 
commenced  by  the  plaintiff  in  error,  plain- 
tiff below,  against  the  defendant  In  error, 
defeildnnt   below,   wherein    upon   the   com- 
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mencement  of  the  action  an  attachment  was 
issued  against  the  property  of  the  defendaat 
upon  the  ground  that  he  was  a  nonresident 
of  this  state.  Upon  a  motion  to  dissolve  the 
attachment  being  filed,  the  court  below,  after 
a  hearing,  sustained  the  same,  finding  from 
the  evidence  that  the  defendant  was  a  resi- 
dent of  the  state  of  Oklahoma  at  the  time 
the  attacliment  was  issued.  To  reverse  the 
action  of  the  court  below  tills  proceeding  in 
error  was  commenced. 

[1,  2]  In  our  Judgment  the  evidence  reason- 
ably tends  to  support  the  finding  of  the  court 
below  on  the  question  of  the  residence  of  the 
defendant.  It  is  well  settled  that  it  is  ex- 
clusively within  the  province  of  every  citizen 
to  determine  where  his  residence  shall  be, 
and  that  such  determination  is  binding  upon 
all  parties.  Halrston  v.  Hairston,  27  Miss. 
704,  61  Am.  Dec.  530;  Bradley  v.  Lowry, 
Speers'  Equity  (S.  C.)  1,  39  Am.  Dec.  142; 
Lyman  v.  Flske,  17  Pick.  (Mass.)  231,  28  Am. 
Dec.  293 ;  White  v.  Tennant,  31  W.  Va.  790, 
8  S.  E.  596,  13  Am.  St  Kep.  S96.  The  evi- 
dence of  the  defendant  was  to  the  effect  that 
he  resided  in  North  Carolina  prior  to  coming 
to  Oklahoma,  leaving  his  family  at  his  for- 
mer home;  that  he  came  to  Oklahoma  in 
April,  1910,  for  the  purpose  of  building  a 
knitting  mill  which  it  was  his  intention  to 
have  his  son  manage  and  operate;,  that  on 
account  of  sickness  in  the  family  of  his  son 
this  plan  was  abandoned,  and  the  defendant 
decided  to  manage  the  business,  and  make 
Oklahoma  his  home.  The  following  are  some 
of  the  questions  and  answers  on  cross-ex- 
amination: "Q.  When  you  went  home  with 
your  son's  wife,  I  will  ask  you  to  state  if 
you  had  then  already  decided  to  come  back 
to  Oklahoma  and  make  this  your  home?  A. 
Yes,  sir.  Q.  Was  it  not  the  first  arrangement 
for  your  son  to  run  the  mill?  A.  Yes,  sir. 
Q.  But  after  his  wife  got  sick,  was  it  not 
your  intention  to  Come  back,  and  let  hlin  go 
to  North  Carolina,  and  you  were  going  to 
run  the  mill?  (Objected  to  by  counsel  and  by 
the  court  sustained.)  Q.  I  will  ask  you  how 
long  before  you  went  was  It  that  you  deter- 
mined you  were  to  live  In  Oklahoma  and 
make  It  your  iiermanent  home'?  A.  l,  think 
about  the  15th  day  of  January,  1911.  Q. 
How  long  had  yon  been  living  in  Oklahoma 
at  that  time?  A.  Nine  or  ten  months.  Q. 
Your,  son  and  you  had  been  living  here  to- 
gether? A.  Yes,  sir.  Q.  I  believe  you  stated 
your  son  boacded  here?-  A.  Yes,  sir.  Q. 
They  live  here?  A.  Yes,  sir,  Q.  I  will  t^sk 
you  if,  during  this  time,  you  made  tills  your 
home?  A.  Yes,  sir.  Q>.  I  will  ask  you,  upon 
January  15,  1911,  if  you  made  Oklahoma 
your  home?  A.  Yes,  sir.  Q.  I  believe  you 
stated  that  your  object  in  going  home  was 
in  settling  up  some  unfinished  business?  A. 
Yes,  sir.  Q.  Outside  of  .the  question  that  you 
had  to  take  your  son's  wjfe  back,  would  you 
have  gone,  anyway?  A.  If  it  had  not  been 
for  some  unfinished  business,  and  taking  my 


son's  wife  back,  I  would  not  have  gone.  My 
son  and  I  concluded  that  he  should  go  back 
to  North  Carolina,  I  stay  here  and  run  the 
milL" 

The  intention  of  a  person  as  to  the  place 
of  his  residence  is  a  question  of  fact,  to  be 
determined  by  the  verdict  of  the  jury  or  the 
findings  of  the  court,  and  such  determina- 
tion is  conclusive  upon  appeal  if  there  was 
any  evidence  rea'sonably  tending  to  support 
it  Cochrane  v.  City  of  Boston,  4  Allen 
(Mass.)  177;  Collester  y.  Halley,  6  Gray 
(Mass.)  517.  In  £<yman  v.  Flske,  supra,  Mr. 
Oilef  Justice  Shaw,  speaking  of  the  elements 
of  residence,  says:  "It  is  manifest,  therefore, 
that  it  embraces  the  fact  of  residence  at  a 
place  with  the  intent  to  regard  It  and  make 
It  his  home.  The  act  and  Intent  must  con- 
cur, and  the  intent  may  be  inferred  from 
declarations  and  conduct  It  is  often  a  ques- 
tion of  great  difficulty,  dei>ending  ujion  mi- 
nute and  complicated  circumstances,  leaving 
the  que.stion  In  so  much  doubt  that  a  slight 
circumstance  may  turn  the  balance.  In  such 
a  case,  the  mere  declarations  of  a  party, 
made  in  good  faith  of  his  election  to  make 
the  one  place  rather  than  the  other  his  home 
would  be  suflicient  to  turn  the  scale." 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  court  below  is  afBrmed.  All  the 
Justices  concur. 


MUSKOGEE  EI^ECTRTO  TKACTION  CO.  ▼. 

PATTERSON. 
(Supreme  Court  of  Oklahoma.    April  15,  1913.) 

(Syllabu*  ly  the  Court.) 
Appfi.*!,  AND  Ersor  (§  1002»)-^Rkvmw— Con- 
flicting Evidence. 

Tbe  evidence  ou  the  issues  as  join<>d  beinj; 
in  conflict  and  the  cause  havintt  been  submittpd 
to  the  jury  under  proper  instructions,  and  it 
not  appeiirinft  that  the  verdict  is  excessive,  the 
same  will  not  be  disturbed  on  review  in  this 
court. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  1}  3935-3037;  Dec.  Dig.  { 
1002.*] 

Error  from  Superior  Court,  Muskogee 
County;  Farrar  L.  McCain,  Judge. 

Action  by  Nellie  Patterson  against  the 
Muskogee  Electric  Traction  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Aflirmed. 

N.  A.  Gibson,  H.  C.  Tburman,  and  T.  I.. 
Gibson,  ail  of  Muskogee,  for  plaintiff  In  er- 
ror. Brown  &  Stewart  and  J.  H.  LUley,  all 
of  Muskogee,  for  defendant,  in  error. 

WILLIAMS,  J.  The  defendant  in  error,  as 
plaintiff,  sued  the  plaintiff  In  error,  as  de- 
fendant, for  damages,  alleging  that  the 
"plaintiff  was  a  passenger  on  one  of  defend- 
ant's cars  operated  *  •  *  on  Broadway, 
city  of  Muskogee,  Okl.;  that,' near  the  inter- 
section of  Second  street  and  the  said  Broad- 
way, plaintiff  signaled  to  the  conductor  In 
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charge  of  said  car  to  stop  the  same  for  the 
purpose  of  allowing  plaintiff  to  alight  there- 
from; that  said  car  was  thereupon  stopped 
and  said  plaintiff  attempted  to  alight,  but 
that  through  the  negligence  and  carelessness 
of  the  motorman  or  the  conductor,  or  both 
of  them,  said  conductor  and  motorman  be- 
ing then  and  there  the  agents  and  employ^ 
of  the  defendant,  said  car  was  started  while 
the  plaintiff  was  in  the  act  of  alighting 
therefrom,  and  plaintiff  was  thrown  violent- 
ly to  the  ixtvement  by  reason  of  the  start- 
ing of  said  car  as  aforesaid;  that  plaintiff 
was  seriously  injured  by  being  thrown  as 
aforesaid  to  the  pavement;  that  her  right 
ankle  was  badly  sprained  and  that  she  suf- 
fered great  bodily  pain  thereby."  Defendant 
answered  by  general  denial.  After  trial  a 
verdict  was  returned  in  favor  of  the  plaintiff 
In  the  sum  of  $700. 

By  proceeding  In  error,  the  action  of  the 
lower  -court  is  now  properly  here  for  review. 
TI>e  questions  raised  are:  (1)  The  refusal  of 
the  court  to  direct  a  verdict  in  favor  of  the 
company;  and  (2)  aa  to  whether  the  verdict 
is  excessive  on  account  of  prejudice  and 
passion. 

Tile  plaintiff  testified  that  she  boarded  the 
car  and  "gave  them  the  si^al  to  have  them 
stop  the  car  at'  Second  street,  and  the  car 
ran  to  the  east  side  of  the  street  and  stopped 
and  I  attempted  to  alight  I  got  on  the  run- 
ning board  and  they  started  up  and  threw 
me  down  on  the  street  with  my  right  foot 
doubled  under  me;  by  that  time  they  had 
run  the  length  of  the  car,  possibly  a  little 
more."  She  further  testified  that  she  was 
in  about  40  days  and  that  the  injury  was 
painful;  that  she  could  not  put  her  foot  to 
the  floor  for  SO  days,  but  at  the  end  of  that 
time  she  was  able  to  put  the  same  on  the 
floor,  but  could  not  stand  her  weight  on  it; 
that,  at  the  time  of  the  trial,  she  could  not 
walk  very  much,  and  if  the  weather  was 
cloudy  it  got  stiff,  and  if  she  went  more  than 
six  blocks  it  gave  out  and  she  had  to  sit 
down  and  rest;  that  she  wore  a  supporter 
that  the'  doctor  had  had  made  especially  for 
her  foot;  that  before  she  was  injured  she 
did'  all  of  her  housework,  including  cooking, 
Ironing,  and  sweeping,  but  now  she  had  to 
hire  somebody  to  do  it  She  testified  as  to 
the  expenditure  of  $136  for  doctor's  bill, 
medicine,  knd  other  things  she  had  to  have, 
which  was  claimed  by  proper  pleading  as  an 
element  of  damage,  and  that  she  suffered  a 
nervous'  shock  and  a  good  deal  with  her 
bade  and  stomach,  and  that  this  continued 
some  time. 

Qeo.  Kirk,  bnother  witness  on  behalf  of 
plaintiff,  testified  that  he  was  standing  at 
the  comer  of  Broadway  and  Second  street, 
at  which  time  he  was  running  a  cab  line; 
that  the  street  car  stopped  and  the  plaintiff 
started  to  get  off;  as  she  started  to  get  off, 
the  car  started  again.    There  is  considerable 


evidence  contradicting  this  on  the  part  of  the 

plaintiff  as  to  how  the  accident  happened. 

It  is  a  settled  rule  of  appellate  procedure 
in  this  state  that,  where  there  is  any  evi- 
dence reasonably  tending  to  support  the  ver- 
dict of  the  Jury,  the  same  will  not  be  dis- 
turbed on  review  In  this  court.  The  trial 
court  refused  to  set  aside  this  verdict  and 
overruled  a  motion  for  a  new  trial.  There 
is  no  complaint  that  the  Issues  were  not  sub- 
mitted under  proper  Instructions.  On  the 
plaintiff's  theory  of  the  case  and  her  sup- 
porting evidence,  which  was  evidently  believ- 
ed by  the  Jury,  the  verdict  for  $700  was  not 
excessive. 

The  Judgment  of  the  trial  court  must  be 
affirmed.    All  the  Justices  concur. 


STATE  BAB  COMMISSION  ex  reL  Wllr 
LIAMS  V.  SULLIVAN. 

(Supreme  Court  of  Oklahoma.    July  23,  1912. 

On  Application  for  Keheariug, 

Nov.  22,  1»12.) 

(ByllalM  ly  the  Court.) 

1.  Attorney  and   Client   (i  52*)— Dibbab- 

UENT— V'EKIFICATION   OF   CHARGES. 

In  disbarment  proceedings  instituted  by 
the  Btate  bar  commission  by  the  order  and  di- 
rection of  the  Supreme  Court,  no  verification 
of  the  specificatiba  of  charges  is  necessary, 
under  section  2Ui,  Coiap.  Luws  lUUO  of  Okla- 
homa. 

[Bd.  Note. — For  other  cases,  see  Attorney 
and  CUent,  Cent.  Dig.  §§  69,  70;    Dec.  Dig.  i 

2.  Attohney  and  Cuent   (|  52*)— Dibbab- 

UENT— VbRIFICATION      OF     CUABGSS — ^DETER- 
MINATION   OF   SfFUClENCY. 

The  Bufiieiency  of  the  verification  must  be 
determined  by  an  inspection  of  it,  and  the  evi- 
dence of  affiant  cannot  be  taken  for  the  pur- 
pose <)f  showing  that  he  had  tio  personal  knowl- 
edge OS  to  th€  charges. 

[Ed.  Note. — For  ftther  cases,  see  Attornev 
and  Client,  Cent  Dig.  {9  69,  70;  Dec.  Dig.  f 
52.*] 

3.  Constitutional  Law  ({  101*)— Jcby  (| 
19*)  — KiGiii  to  Pbactice  liAW  — Vested 
Right— Jury  Tbial. 

The  right  to  practice  law  is  not  a  vested 
right,  but  a  mere  privilege,  and  an  action  to 
disbar  an  attorney  under  section  267,  Comp. 
Laws  1909  of  Oklahoma,  is  a  civil  proceeding, 
and  the  accused  is  not  entitled  to  a  trial  by  a 
jury  as  a  matter  of  right. 

[Bd.  Note. — ^For  other  cases,  see  Conatitu- 
Honal  Law,  Cent.  Dig.  i§  209-211 ;  Dec.  Dig.  $ 
101;*  Jury,  Cent  Dig.  |{  104-183;  Dec.  Dig. 
i  19.*] 

4.  Attobney  and  Cuent   ($  43*)— Disbab- 
.  ment — Grounds — ^Attack  on  Coubt. 

The  obligation  which  attorneys  assume 
when  they  are  admitted  to  the  bar  is  not  sim- 
ply to  be  obedient  to  the  Constitution  and  laws, 
but  to  maintain  at  all  times  the  respect  due 
the  courts  of  justice  and  judicial  officers.  This 
obligation  is  not  discharged  by  merely  observ- 
ing the  rules  of  courteous  demeanor  in  open 
court,  but  includes  abstaining,  oat  of  court,  from 
insulting  language  and  offensive  conduct  toward 
the  judges  personally  for  their  Judicial  acts. 
An  attorney  may  criticise  the  courts  bo  long 
as  his  criticisms  are  made  in  good  faith  and  in 
respectful  language,  but  the  printing  and  pub- 
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lication  of  a  pamphlet  falsely,  purposely,  and 
maliciously  attacking  the  integrity  of  the  courts 
and  the  judges  thereof,  designed  to  wlUfuIly, 
purposely  and  maliciously  misrepresent  the 
courts  and  the  judges  thereof  and  bring  them 
into  disrepute  and  lessen  the  respect  due  them, 
violates  his  duties  and  obligations  as  an  attor- 
ney and  counselor  at  law,  tor  which  he  may 
be  disbarred. 

[Ed.  Note. — Foe  other  oases,  seei  Attorney 
and  Client,  Cent.  Dig.  §§  59,  60;  Dec.  Dig.  jj 
43.*] 

5.  Attorney  and   Client   (§  53*)— Disbab- 
MENT—fxH0UND9— Pleading  as  Evidence. 

Under  section  266.  Comp.  Laws  1909,  an 
attorney  cannot  be  suspended  or  disbarred  for 
the  filing  of  any  pleading  or  exhibit  in  the 
courts  of  this  state,  but  a  petition,  with  a 
pamphlet  attnohed  thereto  as  an  exhibit,  false- 
ly and  maticionsly  attacking  the  courts  of  this 
state  and  the  judge  thereof,  may  be  consider- 
ed as  evidence  upon  the  question  of  the  attor- 
ney's moral  and  mental  fitness  to  practice  law. 
[^d.  Note. — For  other  cases,  ■  see  Attorney 
and  Client,  Cent  Dig.  S§  74,  75;  Dec.  Dig.  i 
53.*] 

6.  Attobnet  and  Client  (J  36*)— Disbab- 

MENT— JUBISDICTION. 

The  Supreme  Court,  having  exclusive  ju- 
risdiction to  admit  attorneys  to  practice  law, 
has,  independent  of  statutory  authority,  the 
inherent  power  to  disbar  attorneys  for  miscon- 
duct. 

[Ed.  Note. — ^For  other  cases,  see  Attorney 
and  Client,  Cenfc  Dig.  I  4»;   Dee.  Dig.  S  36.*] 

On  Application  for  Rehearing. 
(Additional  ByUahui  (y  Editorial  Staff.) 

7.  Attokney  and  Client   (§  53*)— Disbab- 

MBNr-4JuANTUM    OF   PbOOF. 

In  disbarment  proceedings,  the  guilt  of  the 
accused  should  be  proved  by  a  clear  prepon- 
derance of  the  evidence,  but  not  necessarily 
beyond  a  reasonable  doubt 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  aient  Cent  Dig.  §{  74,  75;  Dec.  Dig.  { 
63.*] 

8.  Atiobnet  and  Client  (J  46*)— Disbab- 
MENT— Defenses— Statute  of  Limitations. 

In  a  proceeding  for  disbarment  upon  charg- 
es of  the  publication  of  a  pamphlet  disrespect- 
ful to  the  court,  the  statute  of  limitations  is 
not  available  as  a  defense,  especially  where 
the  pamphlet  remains  in  circulation  until  a 
time  within  what  would  be  the  limitation  pe- 
riod if  the  statute  of  limitations  be  construed 
to  apply. 

[Ed.  Note. — For  other  cases,  see  Attorney 
and  Client  Cent, Dig.  §  71;   Dec.  Dig.  (  46.*] 

9.  Attobnet  and   Client   (S  37*)— Disbab- 

MBNT— INHEBENT  POWEBS  OF  COURI. 

The  Supreme  Court  is  not  limited  in  its 
disciplinary  power  over  attorneys  to  the 
grounds  and  remedies  indicated  by  statute,  but 
file  statutory  provisions  are  merely  cumula- 
tive, and  do  not  impair  the  court's  inherent 
constitutional  power  to  deal  with  such  con- 
tempts in  a  proper,  though  nonstatutory,  man- 
ner. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  aient  Cent  Dig.  {{  50-63;  Dee.  Dig.  § 
37.*] 

Burford  and  Hubbell,  Special  Judges,  dis- 
senting. 

Original  proceeding  by  the  Bar  Cominis- 
sion  of  the'  State  of  Oklahoma,  on  the  rela- 
tion ot  Ben  F.  Williams,  for  the  disbarmeHt 
of  P.  M.  Sullivan.  Defendant  disbarred,  and 
application  for  rehearing  oreriulecL 


C.  W.  Stringer,  of  Oklahoma  City,  for 
plaintiff.  James  Twyford,  of  Oklalioma  City, 
for  defendant 

DUDLEY,  Special  Judge.  This  is  an 
original  proceeding  in  this  court  by  tlie  state 
bar  commission,  on  the  relation  of  Ben  F. 
Williams,  against  P.  M.  SulUvaii,  a  member 
of  the  bar  of  this  court  and  the  inferior 
courts  of  the  state,  residing  at  Oklahoma 
City.  The  regular  Judges  of  the  Supreme 
Court  were  disqualified,  and  this  fact  was 
certified  by  them  to  tlie  Governor  of  tlie  state, 
who  thereupon  appointed  five  special  Justices 
of  the  Supreme  Court  to  bear  and  determine 
this  cause,  who  thereafter  assembled  at  Ok- 
lahoma City  and  qualified  as  such,  and  heard 
the  testimony  In  this  case.  Before  proceed- 
ing to  a  discussion  of  the  merits  of  the  case^ 
it  becomes  necessary  to  determine  some  pre- 
liminary questions  raised  and  urged  by  coun- 
sel for  defendant 

[1, 2]  The  specification,  of  cliarges  was  filed 
January  13,  1812.  The  defendant  was  du- 
ly notified  of  the  filing  of  the  charges  and 
furnished  with  a  copy  thereof,  and  in  due 
course  of  time  filed  an  answer  to  and  an  ex- 
planation of  the  charges  and  spedflcation 
filed  against  him,  to  wtiich  the  plaintiff  fil«d 
a  reply,  by  way  of  general  denial.  Upon  the 
bearing  of  the  cause,  the  defendant  objected 
to  the  introduction  of  any  evidence  upon  the 
part  of  the  plaintiff  in  support  of  the  specifi- 
cation of  charges,  for  the  reason  that  the  pe- 
tition or  specification  of  charges  was  not 
verified,  as  required  by  law,  in  that  it  waa 
verified  upon  information  and  belief  and  not 
positively,  and  thereupon  C.  W.  Stringer,  the 
attorney  for  the  plaintiff  and  the  person  who 
verified  the  specification  of  charges  upon  in- 
formation and  belief,  asked  leave  of  court  to 
amend  the  verification  of  charges  by  making 
the  verification  positive.  Leave  was  granted 
to  do  80  and  the  amendment  was  made,  and 
after  the  conclusion  of  the  taking  of  testl- 
mony  upon  the  part  of  the  plaintiff  the 
defendant  again  challenged  the  sufficiency 
of  the  verification  of  the  specification  of 
chargea,  for  the  reason  that  tb^  testimony 
clearly  showed  that  Mr.  Stringer  bad  no  per- 
sonal knowledge  of  the  allegations  contato- 
ed  in  the  specification  of  charges,  and  that 
by  reason  thereof  the  court  did  not  have 
Jurisdiction.  The  position  of  counsel  for  de- 
fendant is  not  well  taken  for  two  reasons: 
(1)  Tliis  proceeding  was  commenced  by  the 
bar  commission  of  the  state  of  Oklahoma,  by 
the  order  and  direction  of  this  court  and 
therefore,  under  section  267,  p.  229,  of  Sny- 
der's 1909  Compiled  Laws  of  Oklaltoma,  it 
was  not  necessary  for  the  specification  of 
charges  .to  be  verified  a^  all ;  and  (2),  even 
though  it  were ,  necessary  for  the  spedflca- 
tion of  diarges  to  t>e  verified,  after  the 
amendment  was  made  as  to  the  verification, 
it  was  then  a  positive  verification  and  its 
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sufficiency  must  be  determined  by  an  Inspec- 
tion of  the '  verification  Itself;  and,  even 
though  It  developed  upon  the  hearing  of  the 
case  (a  point  which  we  do  not  concede)  that 
the  person  who  made  the  rerlfication  did  not 
have  actual  knowledge  Of  tb6  statements  con- 
tained therein,  this  fact  cannot  be  taken  for 
the  purpose  of  showing  that  he  had  no  per- 
sonal knowledge.  In  re  Collins,  147  Gal.  8, 
81  Pac.  221. 

[S]  It  was  also  contended  by  the  defend- 
ant that  his  right  to  practice  law  In  the 
courts  of  this  state  was  a  vested  right,  and 
that  therefore  as  a  matter  of  right  he  was 
entitled  to  a  trial  by  a  Jury  In  this  court,  up- 
on the  charges  preferred  against  him,  under 
chapter  56,  p.  97,  of  the  Session  Laws  of 
1910,  providing  for  trial  by  jury  In  this 
court.  To  this  contention  of  the  defendant 
we  cannot  agree.  The  right  to  practice  law 
is  not  a  vested  right,  but  a  mere  privilege. 
4  Cyc.  p.  898,  and  cases  cited;  State  ex  rei 
Macklntosli,  Pros.  Atty.,  v.  Rossman,  53 
Wash.  1,  101  Pac.  357,  21  L.  R.  A.  (N.  S.) 
821,  17  Ann.  Cas.  625.  Section  268,  p.  229, 
Snyder's  1909  Compiled  Laws  of  Oklahoma, 
on  the  subject  of  "Trial  In  Disbarment  Pro- 
ceedings," specifically  provides  that  the  is- 
sues joined  shall  in  all  cases  be  tried  by  the 
court.  This  is  a  specific  statute  covering 
this  class  of  proceedings,  and  should  govern 
over  tlie  general  statute.  Section  1,  c.  56,  p. 
97,  of  the  Session  Laws  of  1910,  provides: 
"That  in  any  cause  now  i)endlng  or  hereafter 
brought  in  the  Supreme  Court  wherein  said 
court  Is  exercising  Us  original  jurisdiction 
in  which  an  issue  of  fact  is  presented  prop-, 
eriy  triable  by  a  jury,  and  either  party  to 
said  cause  demands  a  jury  trial,  said  court 
sliaU  npt  dismiss  such  cause  for  the  reason 
that  a  jury  is  required  but  shall  proceed  in 
the  manner  hereinafter  prescribed."  The  is- 
sue of  fact  presented  here  is  not  properly 
triable  by  a  jury  for  the  reason  that  the 
6i>eclal  statute  governing  the  trial  of  pro- 
ceedings of  this  kind  specifically  provides 
that  all  questions  of  fact  sliall  be  tried  by 
the  court  The  provision  of  the  Constitu- 
tion as  to  the  right  of  a  trial  by  a  jury 
means  the  right  of  trial  by  jury  as  it  exist- 
ed at  the  time  of  the  adopUon  of  the  Con- 
stitution. Williams'  Annotated  Constitution 
of  Oklahoma,  |  27,  p.  15';  State  v.  Cobb,  24 
Okl.  662,  IH  Pac.  361.  24  L.  R.  A.  (N.  S.) 
639;  Baker  v.  Newton,  27  Okl.  438,  113  Pac. 
1034.  A  disbarment  proceeding,  under  our 
statute,  is  a  civil  proceeding  (In  re  Biggers, 
24  Okl.  842,  104  Pac.  1083),  and  the  right  to 
a  trial  by  a  jury  in  a  disbarment  proceeding 
did  not  exist  at  the  time  of  the  adoption  of 
the  Constitution  (Dean  v.  Stone,  2  Okl.  13, 
35-  Pac.  578).  We  therefore  are  clearly  ol 
the  opinion  that  the  defendant  was  not  as  i. 
matter  of  law  entitled  to  a  trial  by  a  jury, 
and  his  application  was  denied.  This  dis- 
poses of  all  preliudnary  questions  raised  and 
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urged  by  the  defendant,  and  we  now  proceed 
to  a  discussion  of  the  merits  of  the  case. 

[4]  It  is  alleged  in  substance  in  paragraph 
2  of  the  speciflcation  of  charges  that  the  de- 
fendant is  not  a  fit  and  proper  person  to  ra- 
gage  in  the  practice  of  law  in  this  state  and 
should  be'  disbarred,  for  the  reason  that  he 
has  been  guilty  of  gross  misconduct  and  has 
violated  his  oath  and  duty  as  an  attorney 
and  counselor  at  law.  This  paragraph  Is 
subdivided  into  five  specific  charges.  How- 
ever, we  only  deem  it  necessary  to  consider 
two  of  them,  namely,  the  second  and  fifth, 
and  we  will  therefore  discuss  them  in  their 
order.  In  the  second  subdivision  of  this  gen- 
eral charge  it  is  alleged  that  the  defendant 
has  been  guilty  of  gross  misconduct  and  vio- 
lated his  duty  and  obligations  as  an  attor- 
ney and  counselor  at  law.  In  that  he,  within 
a  year  prior  to  the  filing  of  the  specification 
of  charges  in  this  court,  falsely,  maliciously, 
and  without  reasonable  justification  or  ex- 
cuse caused  to  be  printed  and  published  a 
certain  book  or  pamphlet  entitled  "A  Criminal 
Combine,"  consisting  of  the  Governor,  the 
Attorney  General,  the  Supreme  Court,  dis- 
trict courts,  district  clerks,  district  attorneys, 
referees,  perjurers,  murder  plotters,  and 
crooks  galore  in  the  state  of  Oklahoma ;  that 
.said  book  or  pamphlet  was  printed  and  pub- 
Usbed  by  the  defendant  for  the  purpose  of 
giving  vent  and  expression  to  his  own  per- 
sonal spleen  and  malice,  and  to  excite  and 
create  an  ill  will  and  prejudice  against  the 
courts  of  this  state  and  the  judges  thereof, 
and  the  other  otticers  and  attorneys  mention- 
ed in  said  publication.  The  defendant  in 
his  answer  admitted  the  printing  and  publi- 
cation of  the  pamphlet,  but  claims  that  the 
publication  was  in  good  faith  and  without 
malicious  motives,  and  that  the  statements 
and  allegations  therein  contained  are  true; 
he  denies,  however,  that  the  pamphlet  was 
printed  and  published  at  any  time  within  one 
year  prior  to  the  filing  of  the  specification 
of  charges  herein,  and  claims  that,  if  be  did 
violate  any  of  his  duties  and  obligations  as 
an  attorney  and  counselor  at  law,  he  cannot 
be  disbarred  on  account  thereof,  for  the  rea- 
son that  the  same  is  barred  by  the  statute  of 
limitations.  In  the  fifth  subdivision  of  the 
specification  of  charges  It  Is  alleged  that  the 
defendant  has  been  guilty  of  misconduct  and 
violated  his  duties  and  obligations  as  an  at- 
torney and  counselor  at  law  by  preparing  and 
filing  in  the  district  court  of  Oklahoma  coun- 
ty, Okl.,  a  certain  document  styled  a  "Peti- 
tion," in  case  No.  11,054,  wherein  he  Is  a  plaln- 
tia  and  the  Watch  Tower  Bible  Tract  Socie- 
ty and  others,  including  the  district,  superior, 
and  county  judges  of  Oklahoma  county,  the 
district  judge  of  Cleveland  county,  the  judg- 
es «t  the  Supreme  Court,  G  N.  Haskell,  Gov- 
ernor, and  Cbas.  J.  West,  Attorney  General, 
are  defendants,  in  which  he  charges  tliese  de- 
fendants and  others  mentioned  therein  with 
a.  conspiracy  to  Judiclaliy  lob  Ulm  of  certain 
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real  estate  In  Oklahoma  City,  and  in  connec- 
tion with  this  general  charge  of  conspiracy 
he  charges  them  with  robbery,  bribery,  per- 
jury, and  numerons  other  offaises ;  that  the 
preparation  and  filing  of  said  pleading  was 
not  actnated  by  an  honest  purpose  to  pre- 
sent and  state  in  said  petition  any  Issviable 
or  triable  matters  of  fact  or  law,  but  was 
prepared  and  filed  mallclonsly  and  for  the 
purpose  upon  his  part  to  slander  and  libel 
said  defendants  and  bring  the  courts  of  this 
state,  and  the  Judges  thereof,  and  the  oth- 
er ofilcers  mentioned  therein,  into  contempt, 
ridicule,  hatred,  and  malice,  and  to  Injure 
the  defendants  in  their  reputations  as  citi- 
zens and  public  officials.  Defendant  in  his 
answer  admits  that  he  prepared  and  filed 
said  petition,  but  claims  that  the  statements 
and  allegations  therein  contained  are  true; 
that  he  filed  the  action  for  the  purpose  of 
recovering  the  lands  which  be  had  lost  by 
reason  of  the  acts  and  conduct  of  the  de- 
fendants, as  therein  stated ;  and  that  the 
filing  of  said  petition  was  no  misconduct  up- 
on his  part,  nor  a  violation  of  any  of  his  du- 
ties and  obligations  as  an  attorney  and  coun- 
selor at  law,  and,  even  if  It  were,  he  can- 
not be  suspended  or  disbarred  on  account 
thereof  under  the  statutes  of  this  state. 

We  tliink  the  statements  and  allegations 
of  the  second  and  fifth  subdivlBlonB  of  para- 
graph 2  of  the  specification  of  charges  are 
sustained  by  the  testimony,  and  It  therefore 
becomes  pertinent  to  determine  whether  or 
not  the  conduct  upon  the  part  of  the  defend- 
ant, as  set  out  in  these  two  subdivisions. 
Justifies  bis  suspension  or  disbarment  under 
the  statutes  of  this  state.  Section  266,  p. 
228,  Snyder's  1909  Compiled  Laws  of  Okla- 
homa, enumerates  three  causes  for  which  an 
attorney  may  be  suspended  or  disbarred. 
The  one  applicable,  if  at  all,  to  the  facts  In 
this  case,  is  subdivision  '3,  which  Is,  "For 
the  willful  violation  of  any  of  the  duties  of 
an  attorney  or  coun.selor."  Section  257,  p. 
227,  Snyder's  1909  Compiled  Laws  of  Okla- 
homa, defines  the  duties  of  attorneys.  The 
part  of  the  statute  applicable  to  the  case  at 
bar  is:  "Not  to  encourage  either  the  com- 
mencement or  continuance  of  an  action  or 
proceeding  upon  any  motive  of  passion  or 
interest."  Section  255,  p.  226,  of  Snyder's 
1009  Compiled  Laws  of  Oklahoma,  prescrl^ep 
the  oath  that  attorneys  and  counselors  at 
law  of  this  state  shall  take  In  open  court. 
The  part  of  the  oath  applicable  to  this  case 
Is:  "You  shall  not  wittingly,  willingly  or 
knowingly  promote,  sue  or  procure  to  be 
sued,  any  false  or  unlawful  suit,  or  give  aid 
or  consent  to  the  same;  you  shall  delay  no 
man  for  lucre  or  malice,  but  shall  act  in 
the  ofllce  of  attorney  in  this  court  according 
to  your  best  learning  and  discretion,  with 
all  good  fidelity  as  well  to  the  court  as  to 
your  client."  These  are  all  of  the  sections 
of  ear  statute  that  in  any  way  apply  to  the 
facts  and  circumstances  of  this  case;  and, 
it  the  conduct  of  the  defendant  doea  not 


come  within  tbese  provisions,  then  there  is 
no  statutory  authority  for  liis  suspension  or 
disbarment  upon  the  charges  brought  against 
him. 

The  pamphlet  or  book  referred  to  is  a  36- 
page  documeit,  with  defendant's  picture  on 
the  front  page.     A  mere  casual  reading  of 
this  pamphlet  by  one  familiar  with  the  Judi- 
cial history  of  this  state  will  convince  him 
that  it  is  a  false,  malicious,  and  unwarrant- 
ed attack  upon  the  courts  and  the  judges 
thereof  mentioned  and  referred  to  tn  the 
publication.     It   bristles   with    malice   and 
hatred  from  start  to  finish,  and  was  pub- 
lished for  the  purpose  of  creating  an  ill  will 
and  prejudice  against   the   Supreme  Court, 
the  inferior  courts,  and  the  Judges  thereof 
mentioned  therein.     The  pamphlet  gives  a 
detailed  history  of  the  proceedings  institut- 
ed  by   defendant  in  the  district   court   of 
Oklahoma  county  to  recover  a  certain  piece 
of  valuable  real  estate  located  in  Oklahoma 
City.     The  case,  or  some  phase  of  it,  has 
been  before  three  or  four  district  Judges  aod 
as  many  special  judges  and  referees,  the  su- 
perior and  county  judges  of  Oklahoma  coun- 
ty, and  the  regular  district  judge  and  spe- 
cial Judge,  W.   J.   Jackson,  of  the  District 
court  of  Cleveland  county,  and  finally  reach- 
ed the  Supreme  Court,  where  the  Judgment 
of   the   district  court   of  Cleveland  county, 
was  reversed  and  a  new  trial  granted.    The 
publication  charges  every  Judge,  special   or 
regular,  and  the  referees  to  whom  said  cause, 
or   some  phase  thereof,   has  been  referred, 
with  a  conspiracy  to  Judicially  rob  the  de- 
fendant of  the  piece  of  land  in  Oklahoma 
City,  and  in  furtherance  of  this  general  con- 
spiracy he  charges  them  with  bribery,  per- 
jury, and  other  crimes  and   misdemeanors 
too  numerous  to  mention.    Finally,  after  the 
ease  got  Into  the  Supreme  Court,  even  though 
he   secured  a  reversal,  he  takes  exception 
to  the  action  of  the  Supreme  Court  because 
they  did  not  render  a  Judgment  in  his  favor 
on  the  merits  of  the  case,  and  then  proceeds 
to   accuse  them  with  bribery,  forgery,   per- 
jury, and  other  serious  charges.    The  publi- 
cation, upon   Its  face,  Is  conclusive    of    the 
falseness  and  maliciousness  of  the  statements 
therein  contained.     It  would  take  too  much 
space  to  refer  to  the  various  charges   con- 
tained  in  this  pamphlet,  but  the  following 
paragraph  from  what  Is  styled  the  "Intro- 
ductory" in  the  publication  Is  a  fair  Index 
to  the  contents  thereof:    "And  I  know  ftrom 
a    bitter,    boycotted,    persecuted    experience 
that  not  only  the  Supreme  Court,  but    the 
Governor  (C.  N.  Haskell),  the  Attorney  Gen- 
eral, four  district  judges,  two  district  clerks, 
three   county   attorneys,    and    other    county 
and  state  officials  of  Oklahoma,  are  impure 
and  guilty  of  many  jigh  crimes  and  nalsde- 
meanors  in  office  for  which  they  can   and 
should  be  driven  from  power  to  prison."     t'p- 
on  the  trial  of  the  case  the  defendant  offer- 
ed no  apology  for  the  publication  of  the  doc- 
nment,   but   asserted    that  the   statements 
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therein  contained  were  true.  This  assertion, 
however,  was  made  In  his  pleadings,  and  not 
under  oath  In  open  court,  because  he  did 
not  see  proper  to  testify  In  bis  own  behalf 
upon  the  hearing.  An  attorney  has  a  rl^t 
to  criticise  the  courts  of  this  state,  so  long 
as  his  criticisms  are  made  In  good  faith  and 
In  respectful  language  and  with  no  design 
to  willfully  or  maliciously  misrepresent  the 
position  of  the  courts,  or  tend  to  bring  them 
Into  disrepute  or  lessen  the  respect  due  them. 
Is  this  publication  a  crlttelsm?  Oertalnly 
not.  It  Is  a  wlUfnl,  malidons,  outrageous, 
and  unwarranted  attack  upon  the  Integrity 
of  the  courts  of  this  state  and  the  Judges 
thereof,  with  the  sole  and  only  purpose  of 
creating  a  feeling  of  111  will  and  prejudice 
against  the  courts  of  this  state  and  lessening 
the  respect  due  them.  Freedom  of  speech 
Is  one  of  our  boaated  guaranties  of  liberty; 
but  even  this  right  should  be  curbed  when 
the  integrity  of  the  courts  are  willfully  and 
maliciously  assailed.  The  court  has  the'  In- 
herent right  to  protect  itself  from  such  mali- 
cious attacks,  and  we  think  the  publication 
of  this  pamphlet  by  the  defendant  a  willful 
violation  of  hla  duties  as  an  attorney  and 
counselor  at  law,  in  that  it  violates  that 
part  of  bis  oath  as  an. attorney  which  pro- 
vides that  he  shall  act  in  the  otQce  of  an 
attorney  according  to  his  best  learning  and 
discretion,  with  all  good  fidelity  as  well  to 
the  court  as  to  his  cUebt 

Our  statute  undertakes  to  limit  the  grounds 
upon  which  an  attorney  may  be  suspended  or 
disbarred,  and  one  of  these  grounds  is  the 
willful  violation  of  any  of  the  duties  'Of  an 
attorney  or  counselor.  The  statute  also  in 
a  general  way  defines  the  duties  of  an  at- 
torney, but  it  in  no  sense  attempts  to  de- 
fine and  set  out  all  of  the  duties  of  an  at- 
torney. An  attorney  is  an  offlcer  of  the 
court,  and  as  such  it  le  bis  duty  not  merely 
to  observe  the  rule  of  courteous  demeanor 
in  open  court,  but  also  to  abstain,  out  of 
court,  from  all  insulting  language  and  offen- 
sive conduct  toward  the  Judges  personally 
tor  their  Judicial  acts..  4  Cyc.  908.  The 
oath  which  an  attorney  is  required  to  take 
before  being  permitted  to  practice  law  in 
the  courts  of  this  state  Is  not  simply  to  be 
obedient  to  the  Constitution  and  laws  of  the. 
state,  but  to  maintain  at  all  times  the  re- 
spect due  th0  courts  of  justice  and  Judicial 
officers  (Bradley  v.  Fisher,  80  TJ.  S.  [13 
Wall.]  335,  20  L.  Ed.  646;  In  re  Breen,  30 
Nev.  164,  93  Pac.  997),  and  for  a  violation 
of  these  duties  an  attorney  may  be  suspend- 
ed or  disbarred.  The  defendant  In  this 
cause  has  not  shown  the  proper  respect 
due  the  courts  of  this  state  and  the  Judges 
thereof. 

[8]  In  the  petition  above  referred  to,  which 
the  defendant  prepared  and  filed  In  the  Dis- 
trict Court  of  Oklahoma  County,  he  reiter- 
ates, to  a  very  large  exitent,  the  contents  of 
the  pamphlet  or  book,  and  In  fact  attaches 


the  pamphlet  to  the  petition  as  an  exhibit 
and  makes  it  a  part  thereof,  and  asks  Judg- 
ment against  the  defendants,  including  tbe 
district,  superior,  and  county  Judges  of  Okla- 
homa county,  and  the  district  Judge  of  Cleve- 
land county,  and  the  members  of  the  Su- 
preme Court  and  others,  for  |250,000.  It 
Is  insisted  by  counsel  for  defendant  that  be 
cannot  be  suspended  or  disbarred  for  filing 
a  pleading  In  court  under  our  statutes.  This 
contention,  we  think,  is  correct,  but  we  think 
the  petition  and  the  exhibit  are  competent 
evidence  to  be  considered  along  with  other 
evidence  in  the  case,  as  affecting  the  defend- 
ant's mental  and  moral  fitness  to  continue 
to  practice  law  before  the  courts  of  this 
state.  He  certainly  did  not  expect  to  re- 
cover a  Judgment  against  the  Judges  of  the 
Supreme  Court  and  the  Inferior  courts  of 
the  state.  He  evidently  sought  this  means 
to  harass  and  attack  the  courts  of  this  state 
and  the  Judges  thereof  with  the  hope  that 
he  might  create  a  feeling  of  ill  will  and  prej- 
udice against  them,  and  we  think  the  plead- 
ing, with  the  exhibit  attached  thereto,  are 
competent  evidence  upon  the  general  charge 
of  misconduct  and  moral  fitness  In  the  speci- 
fication of  charges. 

[1]  The  Supreme  Court  of  this  state  has 
exclusive  power  to  admit  attorneys  to  prac- 
tice law  before  it  and  In  the  inferior  courts 
of  the  state;  and,  this  being  true,  it  has, 
Independent  and  aside  from  the  statutory 
grounds  of  disbarment,  the  Inherent  power 
to  suspend  or  disbar  attorneys.  In  re  Ex 
parte  Wall,  107  U.  S.  266,  2  Sup.  Ct.  569, 
27  D.  Bd.  552;  Bradley  v.  Fliiher,  IS  Wall. 
335,  20  L.  Ed.  646;  4  Cyc.  905;  In  re  New- 
by,  76  Neb.  482,  107  N.  W.  850 ;  In  re  Rob- 
inson, 48  Wash.  153,  92  Pac.  029,  15  I*  R. 
A.  (N.  S.)  525,  15  Ann.  Cas.  415;  In  re 
Wilson,  79  Kan.  450,  100  Pac.  75;  In  re 
Durant,  80  Conn.  140,  67  Atl.  497,  10  Ann. 
Cas.  539;  In  re  Breen,  30  Nev.  164,  93  Pac. 
997;  In  re  Ebbs,  150  N.  O.  44,  68  S.  E. 
190,  19  L.  R.  A  (N.  S.)  892,  17  Ann.  Cas. 
592;  In  re  Thatcher,  80  Ohio  St.  492,  89 
N.  E.  39;  In  re  Egan,  22  S.  D.  356,  117  N. 
W.  874;  Danforth  v.  Egan,  23  S.  D.  43, 
119  N.  W.  1021,  139  Am.  St.  Rep.  1030,  20 
Ann.  Ofts.  418;  Underwood  v.  Common- 
wealth (Ky.)  105  a  W.  151 ;  In  re  Simpson, 
9  N.  D.  379,  83  N.  W.  641;  State  ex  rel. 
Atty.  Oen.  v.  Burr,  19  Neb.  593,  28  N.  W. 
261;  State  ▼.  Mosber,  128  Iowa,  82,  103 
N.  W.  105,  5  Ann.  Cas.  964. 

After  a  thorough  consideration  of  all  the 
testimony  In  this  case,  we  are  of  the  opinion 
that  his  conduct  Is  such  that  he  is  not  a 
fit  and  proper  person  to  practice  law  in  tbe 
courts  of  this  state,  and  that  bis  license 
should  be  revoked. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed by  the  court  that  tbe  license  of  the 
defendant  to  practice  law  before  this  court 
and  the  inferior  courts  of  this  state  be  and 
the  same  hereby  is  revoked,  and  that  the 
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costs   In   this   Cdse   be   taxed   against    the 
plain  tiflH. 

JOHNSON  and  ZBVELY,  Special  Judges, 
concur.  BURFORD  and  HUBBBLL,  Spe- 
cial Judges,  dissent 

BURFORD,  Special  Judge  (dissenting). 
I  regret  tbat  I  am  unable  to  concur  in  the 
Judgment  pronounced  by  the  majority  of  the 
court  In  my  judgment  the  defendant  Sul- 
livan is  not  a  fit  or  proper  i)er8on  to  engage 
in  the  practice  of  law  in  the  state  of 
OJiaboma,  but  I  cannot  come  to  the  con- 
clusion that  under  the  laws  in  force  in  this 
state  there  is  authority  for  disbarment. 

The  cluirges  against  defendant,  when  re- 
duced to  their  ultimate  conclusion,  charge 
blm  with  being  mentally  and  morally  untit 
to  engage  in  the  practice  of  law.  This 
charge  is  based  upon  the  publication  of  two 
certain  pamphlets  reflecting  in  the  most  bit- 
ter and  malicious  way  upon  the  various 
courts  of  this  state.  Sufficient  substance  of 
these  pamphlets  Is  set  out  in  the  majority 
opinion  of  the  court  Assuming  with  the 
court  that  the  publication  of  these  pamphlets 
within  the  period  of  limitation  and  their 
falsity  have  been  properly  established,  I 
yet  cannot  conclude  that  they  constitute 
proper  groupds  for  disbarment.  Section  266 
of  Snyder's  Statutes  provides  in  part:  "The 
following  are  sufficient  causes  for  suspension 
or  revocation:  First,  when  he  has  been  con- 
victed of  a  felony  under  the  laws  of '  Okla- 
homa, or  a  misdemeanor  involving  moral 
turpitude,  in  either  of  which  cases  the  rec- 
ord of  conviction  is  conclusive  evidence. 
Second,  when  he  is  guilty  of  a  willful  dis- 
obedience or  violation  of  any  order  of  the 
court  requiring  him  to  do  or  forbear  any  act 
connected  with  or  in  the  line  of  his  profes- 
sion. Third,  for  the  willful  violation  of  any 
of  the  duties  of  an  attorney  or  counselor: 
Provided,  that  whenever  any  act  is  done 
by  the  attorney  for  an  honest  purpose  or 
with  the  intent  to  discover  the  truth  in  some 
matter  heretofore  being  litigated  and  pending 
in  any  tribunal  at  the  time  the  acts  were 
done,  or  to  prevent  litigation,  then  they 
shall  not  be  grounds  for  revocation  or  suspen- 
sion of  the  attorney's  license.  The  tiling 
of  any  pleading  or  exhibit  in  court  shall 
not  be  cause  for  susimision  or  revocation 
of  the  attorney's  license,  but  may  be  punish- 
ed as  a  contempt  and  according  to  the  laws 
governing  proceedings  in  contempt  cases. 
An  attorney's  license  fhall  not  he  revokrd  or 
suspended  for  any  cause  or  in  any  manner 
except  as  provided  in  tlUs  chapter  of  the 
statutes  of  this  state  as  amended  iy  this 
act."  It  Is  not  charged  that  the  defendant 
baa  been  convicted  of  a  felony  or  a  mlsde- 
neanor  involving  moral  turpitude.  It  is 
jot  charged  that  he  has  beeu  guilty  of  any 
willful  dii$obe.dicnce  or  violation  of  any  order 
of  court    The  charges,  therefore,  cannot  I>e 


brou^t  under  the  first  or  second  subdivi- 
sion of   the  statute.     Has  he   been  guilxy 
under  the  third  subdivision,  to  wit,  of  any 
willful  violation  of  the  duties  of  an  attorney 
or  counselor?    These  duties  are  specilically 
set  out  in  section  257  of  Snyder's  Statutes, 
as  follows:    "(1)  It  is  tbe  duty  of  an  attor- 
ney and  counselor  while  m  the  presence  of 
the  courts  of  justice  or  in  tbe  presence  of 
Judicial  officers  engaged  in  tl>e  discbarge  of 
Judicial  duties,  to  maintain  the  respect  due 
to  the  said  courts  and  Judicial  officers,  and  at 
all  times  to  obey  all  lawful  orders  and  writs 
of  the  court.     (2)  To  counsel  and  maintain 
no  actions,  proceedings  or  defenses,  except 
those  which  appear  to  him  legal  and  Just. 
except  the  defense  of  a  person  charged  with 
a   public   offense.     (3)  To   employ   for    the 
purpose    of  maintaining  tlie  causes  conilded 
to  him  such  means  only   as  are  consistent 
with   truth   and   never  to  seek    to   mislead 
the  Judges  by  any  artifice  or  false  statements 
of  facts  or  law.     (4)  To  maintain  inviolate 
tbe  confidence,  and,  at  any'  peril  to  himself, 
to  preserve  tbe  secrets  of  his  client.    (5)  To 
abstain  from  all  offensive  personalities,  and 
to  advance  no  fact  prejudicial  to  the  honor 
or  reputation  of  a  party  or  witness  unless 
required  by  the  Justice  of  the  cause  with 
which  he  is  charged.     (6)  Not  to  encourage 
either  the  commencement  or  continuance  of 
an  action  or  proceeding  from  any   motive 
of  pa8sl<»i  or  interest     (7)  Never  to  reject 
for   any   consideration   personal   to    himself 
the  cause  of  the  defenseless  or  the  oppress- 
ed."   I  cannot  conceive  that  the  publication 
of  a  pamphlet  outside  of  court  which  makes 
imwarranted  reflections  upon  tbe  courts  and 
the  officers  thereof  can  be  construed  to  come 
under  any  of  the  seven  subdivisions  of  tlie 
duties  of  an  attorney  as  specified  in  tbe  stat- 
ute.    The  defendant  has  perttaps  failed  to 
maintain    tiw    respect    due   to   courts    and 
Judicial   officers,    but  this   failure  was    not 
charged  or  proven  to  be  In  the  presence  of 
any  court,  and  the  statute  specifically  linaits 
the  application  of  such  language  to  conduct 
in    the    presence   of   Judicial   officers.      The 
majority   of  the  court   seem   to  place    the 
alleged   misconduct  of  tbe  defendant  under 
the  subdivision  "not  to  encourage  either  the 
conimencenient  or  continuance  of  an  action 
or  proceeding  upon  any  motive  of  passion  or 
interest."     I  cannot  agree  that  the  public-a- 
tion   and   circulation   of   this   pamphlet    en- 
couraged the  commencement  or  continunnce 
of  any  action  or  proceeding.    It  is  charft»>d 
that  such  pamphlet  was  filed  in  the  district 
court   of  Oklahoma  county,  attached  as   an 
exhibit  to  a  pleading.     Section  tUVt  expressly 
provides  that  the  filing  of  a  pleading  or  ex- 
hibit shall  not  be  cause  for  susi>enslon   or 
revocation   of   an   attorney's  license,    a  ltd    I 
cannot    conclude    that    the   publication    and 
cireulatiou  of  this  pamphlet  outside  of  court 
would  in  any   way   have  affected  the  coot- 
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mencement  or  continnance  of  any  action  or 
proceeding  wtaatsoever. 

I  am  forced  to  the  conclusion,  therefore, 
that  the  defendant's  conduct  does  not  con- 
stitute B  violation  of  any  of  the  duties  of  an 
attorney  as  prescribed  by  our  statutes,  and 
that,  therefore,  nettlier  of  the  three  statu- 
tory causes  of  disbarment  hare  t>een  proven 
against  him.  Nor  can  I  agree  with  the  court 
that  the  inherent  power  exists  In  the 
Supreme  Court  to  disbar  an  attorney  for 
other  than  the  grounds  laid  down  in  the  stat- 
ute. Undoubtedly,  at  common  law.  Inherent 
power  existed  In  courts  of  record  to  suspend 
or  disbar  tlie  attorneys  practicing  before 
such  court  when  the  power  of  admission  was 
vested  In  the  court  exercising  the  power  of 
distjarment.  Undoubtedly,  at  common  law, 
the  publication  of'  a  false  and  malicious 
pamphlet  reflecting  upon  the  courts,  as  does 
the  one  in  the  case  at  bar,  would  constitute 
proper  grounds  for  disbarment  Perhaps 
the  weight  of  authority  Is  to  the  effect  that, 
where  statutes  bave  been  passed  merely  de- 
darlng  what  shall  be  grounds  for  disbar- 
ment without  any  prohibition  therein  con- 
tained, ttte  courts  may  continue  to  exercine 
the  Inherent  power  of  dist>annent  for  causes 
other  than  those  named  in  the  statute  upon 
the  principle  and  assumption  that  the 
grounds  named  by  the  statute  are  not  in- 
tended to  be  exclusive.  But  our  statute 
specifically  provides  that:  "An  attorney's 
license  shall  not  be  revoked  or  suspended 
for  any  cause  or  In  any  manner  except  as 
provided  In  this  Chapter  of  the  statutes  of  this 
state  as  amended  by  this  act"  I  have  been 
unable  to  find  a  single  adjudicated  case  that 
goes  so  far  as  to  hold  that  such  a  statute 
may  be  swept  aside  and  declared  Invalid 
and  the  court  proceed  to  exercise  the  power 
of  disbarment  which  formerly  Inhered  in 
It  A  few  cases  touching  upon  this  subject 
wOl  be  noted. 

In  the  case  of  In  re  Lambuth,  18  Wash. 
478,  51  Pac.  1071,  dted  In  the  case  of  In  re 
Robinson,  48  Wash.  153,  92  Pac.  929,  16  L. 
R.  A.  (N.  8.)  526,  15  Ann.  Cas.  415,  the  court, 
speaking  of  the  power  of 'disbarment,  says: 
"But  power  to  strike  from  the  rolls  Is  in- 
herent in  the  court  Itself.  No  statute  or  rule 
is  necessary  to  authorize  the  punishment  In 
proper  cases.  Statwtea  and  rules  may  reg- 
ulate the  power,  but  they  do  not  create  it" 
If  the  statute  may  regulate  the  power  of 
this  court,  then  it  Is  apparent  that  the  Leg- 
islature has  in  as  strong  language  as  could 
be  used  limited  the  power  to  disbar  to  the 
causes  named  in  the  statute. 

In  Re  Peyton,  12  Kan.  404,  Judge  Valen- 
tine' says  that  the  power  to  dlslwr  "is  a 
necessary  Incident  to  the  proper  adminis- 
tration of  Justice;  that  it  may  be  exercised 
without  any  special  statutory  authority,  and 
In  all  proper  cases,  «nle«t  positivelv  pro- 
Mbited  iy  statute."  Here  the  Judge,  even 
whBe  asserting  the  Inherent  power  of  the 


court,  recognizes  the  power  of  the  Legisla- 
ture to  prohibit  the  exercise  of  It. 

In  Re  Smith,  73  Kan.  743,  85  Pac.  584,  the 
Supreme  Court  of  Kansas,  in  declaring  that 
a  court  may  punish  for  causes  other  than 
those  enumerated  In  the  statute.  Shows  the 
reason  of  the  rule:  "As  will  be  observed,  the  ^ 
statute  does  not  provide  that  the  onlyooMScg 
for  which  the  license  of  an  attorney  may  be 
revoked  or  suspended  are  those  specified  In 
the  statute,  nor  does  it  undertake  to  limit  the 
common-law  power  of  the  courts  to  protect 
itself  and  the  public  by  excluding  those 
who  are  unfit  to  assist  In  the  administration 
of  the  law.  It  merely  provides  that  certain 
causes  shall  be  deemed  sufficient  for  the 
revocation  or  suspension  of  an  attorney's 
license."  In  this  state  the  Legislature  has 
prescribed  the  only  causes  for  which  a 
license  may  be  revoked  or  suspended. 

In  Re  MUls,  1  Mich.  392,  where  it  is  held  that 
the  statutory  grounds  are  not  exclusive,  the 
court  in  discussing  the  statute  says:  "That  the 
Legislature  never  intended  to  withhold  from 
our  courts  the  exercise  of  a  power  so  neces- 
sary to  preserve  the  administration  of  Justice 
from  pollution,  and  the  public  from  Imposi- 
tion." In  this  state,  on  the  contrary,  the 
Legislature  has  expressly  said  that  It  in- 
tended to  withhold  this  power. 

In  Delano's  C&se,  58  N.  H.  5,  42  Am.  Rep. 
555,  the  court  says  that  the  act  of  the  Leg- 
islature was  not  Intended  to  be  exclusive. 

In  State  v.  McClaugherty,  33  W.  Va.  250, 
10  S.  £.  407,  the  court  holds  thiat  the  statute 
there  In  force  Is  applicable  only  to  a  proceed- 
ing for  disbarment,  whereas  the  proceeding 
being   considered  was   one  for   suspension. 

In  Bar  Association  v.  Greenhood,  168 
Mass.  169,  46  N.  E.  568,  the  court  holds  that, 
there  being  no  prohibition  In  the  statute,  the 
grounds  therein  set  up  will  not  be  held  to 
be  exclusive. 

Similar  adjudications  may  be  found  In 
Sanborn  v.  Kimball,  64  Me.  140;  Serfass* 
Case,  lie  Pa.  455,  9  Atl.  674;  State  v.  Geb- 
hardt,  87  Mo.  App.  642,  and  others. 

In  no  case  which  I  have  been  able  to  ex- 
amine has  the  court  held,  in  the  face  of  a 
prohibition  such  as  is  contained  in  our  stat- 
ute, that  the  Inherent  power  of  the  court  to 
disbar  continued.  On  the  other  hand,  in  Ex 
parte  Tale,  24  CaL  24S,  85  Am.  Dec.  62,  the 
court,  speaking  of  attorneys  and  their  duties, 
said:  "The  manner,  terms,  and  conditions 
of  their  admission  to  practice,  and  of  their 
continuing  In  practice,  as  well  as  their  pow- 
ers, duties,  and  pi'lvileges,  are  proper  sub- 
jects of  legislative  control  to  the  same  ex- 
tent and  subject  to  the  same  limitations  as 
In  the  case  of  any  other  profession  or  busi- 
ness that  is  created  or  regulated  by  stat- 
ute." 

In  Re  ColUns,  147  Cal.  13,  81  Pac.  222,  the 
court  said:  "Whatever  the  rule  may  be  In 
the  absence  of  statutory  regulations  as  to 
the  powor  of  courts  to  deprive  attorneys 
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ot  their  license  for  causes  which,  In  the 
Judgment  of  the  court,  may  warrant  that 
action,  we  are  satlsfled  that,  when  the  Leg- 
islature has  specified  the  acts  for  which  an 
attorney  may  be  disbarred  or  suspended,  the 
court  Is  not  authorized  to  act  for  other  caus- 
^  es,  or  warranted  in  Invoking  an  asserted  im- 
plied power  to  amove  for  causes  not  speci- 
fied in  the  statute;  that  the  Legislature  has 
the  power  to  regulate  the  causes  for  which 
a  disbarment  or  8usi)ension  of  an  attorney 
may  be  had;  and  that  the  courts  are  bound 
by  this  regulation  and  the  limitation  it  im- 
poses." 

In  Re  Eaton,  4  N,  D.  514,  82  N.  W.  597, 
the  court  said:  "Where  the  statute  enumer- 
ates grounds  for  disbarment  of  an  attorney, 
no  other  ground  can  be  considered  by  the 
court" 

To  the  same  eflFect  is  Ex  parte  Schenck,  65 
N.  C.  353;  State  v.  Byrkett,  4  Ohio  Dea  89; 
Ex  parte  Smith,  28  Ind.  47;  Kane  v.  Hay- 
wood, 66  N.  C.  1;  Ex  parte  Trlppe,  66  Ind. 
531. 

Both  under  principle  and  authority  I  am 
unwilling  to  concede  the  power  of  this  court 
to  sweep  aside  the  specific  language  of  the 
Legislature  acting  upon  a  matter  which  I 
believe  to  be  within  its  power.  It  is  to  be 
regretted  that  such  a  law  is  upon  our  stat- 
ute books;  but,  finding  it  there,  in  my  judg- 
ment the  courts  must  leave  the  remedy  to 
the  people  and  the  Legislature  rather  than 
to  their  own  power.  Even  under  the  statute 
as  it  exists,  the  facts  alleged  in  the  petition 
for  disbarment  constitute  a  crime  of  which 
the  defendant  might  regularly  have  been  In- 
dicted and  couvlcted,  and  such  conviction 
would  have  operated  as  a  conclusive  ground 
for  disbarment  In  this  court 

I  am  therefore  forced  to  dissent  from  the 
Judgment  of  the  court  that  the  defendant 
be  disbarred. 

On  Application  for  Rehearing. 

ZEVELY,  Special  Chief  Justice.  The  re- 
spondent was  tried  before  this  court  com- 
posed of  five  special  Justices  upon  the  charge 
of  uttering  a  document  defamatory  of  and 
grossly  disrespectful  to  the  five  regular  Jus- 
tices of  this  court  He  was  adjudged  guilty 
and  disbarred  from  practice,  and  he  now 
files  an  application  for  rehearing  based  on 
13  several  grounds,  which  will  be  discussed 
seriatim. 

1  and  9.  It  Is  contended  by  respondent  that 
his  right  to  practice  his  profession  as  an  at- 
torney is  property,  and  that  under  the  due  pro- 
cess of  law  provision  of  the  Constitution  he 
could  not  be  deprived  of  such  property  with- 
out a  Jury  trial.  Conceding  for  the  sake  of 
argument,  without  deciding,  that  this  profes- 
sional capacity  is  property,  a  Jury  is  not  in- 
dispensable in  a  trial  for  disbarment  That 
he  is  not  entitled  to  a  Jury  has  been  ex- 
pressly decided  by  the  highest  authority, 
which  wtt  are  content  to  follow.    £x  parte 


Wall,  107  V.  8.  265,  2  Sup.  Ct.  569,  27  L.  Ed. 
552,  562;  Davis  v.  State,  92  Tenn.  643,  23 
S.  W.  62;  In  re  Goodrich,  79  111.  14S;  In  re 
Shepard,  109  Mich.  633,  67  N.  W.  972.  Nor 
are  we  aware  of  any  authority  in  conflict 
with  this  view. 

2  and  3.  If  the  bar  commission  is  not  a 
legal  entity,  its  relator  Ben  Williams  mnst 
be  deemed  sole  complainant  As  he  is  a 
natural  person  capable  of  making  the  com- 
plaint It  is  Immaterial  whether  he  or  the 
bar  commission  is  to  be  deemed  the  com- 
plainant But  this  is  not  technically  a  suit 
by  the  complainant;  the  only  purpose  of  re- 
quiring a  complainant  at  all  is  to  have  a 
moral  sponsor  for  the  charges  who  shall  be 
responsible  for  costs  if  cast  therefor.  Nor 
is  it  material  whether  the  committee  pre- 
senting the  charges  had  authority  to  present 
them  from  any  other  person  or  body.  Fair- 
field V.  Taylor,  60  Conn.  14,  22  Atl.  442,  13 
Ll  R.  A.  769.  In  that  case  the  court,  by 
Andrews,  G.  X,  said:  "It  was  the  duty  of 
the  attorneys,  if  they  knew  of  unprofession- 
al conduct  by  the  appellant  or  any  other  at- 
torney, to  bring  it  to  the  attention  of  tlte 
court  An  appointment  by  the  bar  to  do 
that  which  it  was  their  duly  to  do  without 
any  appointment  could  give  them  no  added 
authority.  Nor  was  any  sach  appointment 
necessary  to  give  the  court  Jurisdiction. 
The  court  might  summon  the  appellant  to  a 
hearing  upon  any  Information  It  had  that 
it  deemed  worthy  of  credit  whether  it  came 
from  lawyers  or  laymen.  The  manner  in 
which  the  proceeding  should  be  conducted,  so 
that  it  be  without  oppression  or  Injustice, 
was  lor  the  court  itself."  E>x  parte  Wall,  107 
U.  S.  265,  2  Sup.  Ct  569,  27  L.  Ed.  552. 

4.  It  is  complained  that  the  Supreme 
Court  does  not  appear  to  have  ordered  the 
filing  of  the  charges.  There  is  no  merit  in 
this  contention  especially  at  this  late  day. 
The  court  has  taken  Jurisdiction  of  the 
charges  and  had  a  trial,  which  Is  a  sufficient 
authorization  for  all  practical  purposes.  The 
lack  of  a  prior  formal  authorization  worlm 
no  prejudice  to  defendant  even  if  one  was 
necessary,  which  we  do  not  decide.  If  this 
objection  is  worthy  of  consideration  at  all, 
it  should  have  been  interposed  in  Umlne. 

5  and  6.  These  grounds  complain  that  the 
complaint  is  brought  by  Ben  Williams  on  be- 
half of  the  bar  commission,  and  that  the 
charges  are  sworn  to  by  one  Stringer.  It  is 
not  essential  to  Jurisdiction  to  hear  this  case 
that  the  original  petition  should  be  sworn 
to.  E>en  if  necessary  to  be  sworn  to,  the 
oath  of  Stringer  was  enough,  though  upon 
Information  and  belief.  In  re  Shepard,  109 
Mich.  633,  67  N.  W.  972.  Nor  was  the  objec- 
tion asserted  in  limine,  as  it  should,  have 
Ije^n  to  be  available. 

[7]  7.  The  contention  that  the  guilt  of  tbe 
resiiondent  should  be  proven  beyond  a  rea- 
sonable doubt  as  in  criminal  cases,  is  not 
sound.    "In  the  case  of  Ex  .parte  Wall,  107 
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IT.  S.  265  [2  Sap.  Ot  S0O,  27  Lu  BM.  6S2], 
the  Supreme  C!onrt  In  speaking  of  this  ques- 
tion said:  "The  proceeding  Is  In  its  nature 
dvll,  and  collateral  to  any  criminal  prosecn- 
tion  b7  Indictment  The  proceeding  la  not 
for  the  purpose  of  punishment,  but  for  the 
purpose  of  preserving  the  courts  of  Justice 
from  the  official  ministration  of  persons  un- 
fit to  practice  in  them.'  In  the  case  of  Peo- 
ple ex  rel.  Shufeldt  v.  Barker,  66  111.  299, 
the  Supreme  Court  of  that  state,  with  refer- 
ence to  such  a  proceeding,  said:  The  re- 
spondent. In  express  terms,  denies  the  charge 
exhibited  against  him,  and  to  overcome  this 
express  denial  there  ought  to  be  required 
more  than  a  mere  preponderance  of  evidence. 
A  charge  so  grave  in  Its  character,  and  so 
fatal  In  its  consequences,  ought  certainly  to 
be  proved  by  what  the  law  denominates  a 
clear  preponderance  of  the  evidence.'  These 
courts  recognize  in  this  rule,  as  we  beUeve, 
that  the  proceeding  is  a  civil  one,  and  not  a 
criminal  one."  In  re  Brown,  2  Okl.  690,  S9 
Pat  469. 

[t]  8  and  12.  Nor  is  the  offense  with  which 
respondent  was  charged  barred  by  limita- 
tions. While  there  may  be  some  classes  of 
oftenses  which  may  be  barred  by  limitations, 
this  is  not  one  of  them.  In  speaking  of  a 
similar  charge  against  an  attorney  for  dis- 
re8i>ectful  conduct  towards  the  court,  the 
Supreme  Court  of  California  said:  "As  to 
the  objection  made  that  the  ofTenses  charged 
are  barred  by  the  statute  of  limitations,  It 
appears  that  the  acts  complained  of  were 
committed  some  three  years  Bin<ie.  We  do 
not  understand  that  a  charge  of  this  kind 
can  be  barred  by  the  statute  of  limitations, 
or  that  it  should  be,  under  any  circumstanc- 
es. The  fullest  opportunity  should  be  given 
to  investigate  the  conduct  of  an  attorney 
who  is  charged  with  a  violation  of  his  du- 
ties as  such;  and  while  this  court  might  not 
be  wUUng  to  disbar  or  suspend  an  attorney 
it  It  appeared  that  there  had  been  nnrea- 
Bonable  delay  in  the  presentation  of  the 
charges,  so  that  a  fair  opportunity  could  not 
be  had  for  procuring  the  witnesses  and  meet- 
ing the  accusation,  we  are  not  prepared  to 
say  as  a  matter  of  law  upon  this  demurrer 
that  the  accusation  is  barred  either  by  the 
express  terms  of  the  statute  of  limitations 
or  by  analogy."  In  re  Lowenthal,  78  CaL 
427,  21  Pac.  7.  This  court  in  the  case  of  In 
re  Mosher,  24. Okl.  61,  102  Pac.  705,  24  L. 
R.  A  (N.  S.)  630,  20  Ann.  Cas.  209,  quoted 
the  language  of  the  California  court  with  ap- 
proval when  dlscoBslng  the  Identical  statute 
of  limitations  now  Invoked  by  respondent. 

There  has  not  been  cited  to  us,  and  we 
doubt  tliat  there  can  be  found,  any  authority 
anstainlng  a  plea  of  statute  of  limitations 
to  a  proceeding  for  disbarment  upon  charges 
of  conduct  disrespectful  to  the  court  The 
anthoritles  rather  sustain  the  contention 
that  the, courts  have  inherent  power  to  pro- 
tect tbetr  own  dignit;  and  mforce  respect 


and  punish  disrespect  from  the  attorneys 
practicing  therein.  Re  Brown,  2  OkL  690,  SO 
Pac.  469;  In  re  Goodrich,  79  111.  148;  Beene 
V.  State,  22  Ark.  167.  "It  is  a  general  rule 
that  the  Legislature  is  powerless  to  Interfere 
with  the  Jurisdiction,  functions,  or  Judicial 
powers  conferred  by  the  Oonstitntion  npon 
a  court,  nor  can  It  dlmlnlah,  enlarge,  trans- 
fer, or  otherwise  infringe  upon  the  same." 
11  Oyc.  706.  "While  the  statutes  of  many  of 
the  states  authorize  the  suspension  or  re- 
moval of  attorneys  upon  specified  grounds, 
it  has  graierally  been  held  that  snch  statutes 
do  not  restrict  the  general  powers  of  the 
court  over  attorneys,  who  are  its  officers, 
and  that  they  may  be  removed  for  other  than 
statutory  grounds." 

Our  own  Cbnstitution  emphasizes  the  In- 
dependence of  the  three  great  departments  of 
government,  each  from  the  other,  by  section 
1  of  article  4,  reading  as  follows:    "Section 
1.  The  powers  of  the  government  of  the  state 
of  Oklahoma  shall  be  divided  Into  three  sep- 
arate departments:     The  legislative,  execa- 
tive,  and  Judicial ;  and  except  as  provided  In 
this  Constitution,  the  legislative,  executive, 
and  Judicial  departments  of  government  shall 
be  separate  and  distinct,  and  neither  shall 
exercise  the  powers  properly  belonging  to 
either  of  the  others."    It  may  be  difficult  to 
lay  down  any  general  rule,  applicable  to  all  * 
cases,  defining  the  exact  boundaries  between 
the  power  of  the  courts  established  by  the 
Constitution  and  the  power  of  the  legisla- 
ture  with   reference   to    the   admission   to 
practice  and  disbarment  of  attorneys,  who 
are  officers  of  the  courts.     There  may  be  a 
broad  field  of  operation  for  proper  legislative 
enactment   upon   this    subject   without   en- 
croaching upon  the  Inherent  powers  of  the 
court  to  protect  its  own  dignity  from  con- 
temptuous assault    The  Legislature,  In  creat- 
ing statutory   offenses  meriting  disbarment, 
may   conceivably   prescribe   proper  rules  of 
limitation,  especially  in  courts  of  statutory 
creation.    Without  attempting  to  decide  any- 
thing but  the  pending  case,  we  lay  down  the 
principle  that  the  Legislature  has  no  power 
to  fix  ^a  limitation,  either  as  to  time  or  up- 
on the  power  of  this  court  that  could  be  set 
up  in  bar  of  this  prosecution.    It  would  be 
intolerable  if  the  attorneys,  who  are  officers 
of  the  court,  could  treat  the  court  with  pro- 
nounced disrespect  and  be  immune  from  dis- 
barment by  reason  of  the  lapse  of  short  time 
or  other  technicality.    This  court  is  one  estab- 
lished by  the  Constitution,  and  it  is  not  com- 
petent for  the  Legislature  to  abolish  it  di- 
rectly or  indirectly,  nor  can  it  take  away 
from  this  court  those  powers  which  inhere 
in  similar  courts  at  common  law  and  which 
vested  in  it  by  virtue  of  Its  very  establish- 
ment by  the  Constitution.     If  it  were  com- 
petent for  the  Legislature  to  enact  that  sudii 
offenses  could  not  be  punished  by  disbar- 
ment after  one  year,  they  could  put  a  limita- 
tion of  one  day  as  well,  and  thus  practlcallj 
abolish  tlie  inherent  power  of  the  court  to 
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protect  itself  from  further  assaults  by  dls- 
respectfiil  practitioners.  We  cannot  admit 
that  the  Legislature  has  power  to  encroach 
upon  the  Inherent  consUtntional  powers  of 
this  court,  and  are  persuaded  tliat  by  the 
enactment  of  the  act  of  limitation  invoked  in 
this  case  the  Xiegislature  had  no  intention  of 
giving  the  statute  such  an  application  as 
would  so  encroach. 

Even  if  the  Legislature  had  the  power  and 
Intended  the  act  of  limitation  to  apply  to 
charges  of  disbarment  for  conduct  disrespect- 
ful to  the '  courts,  it  may  weU  be  doubted 
whether  it  would  apply  in  the  present  case. 
The  act  complained  of  was  a  case  of  the 
publication  of  a  document  in  its  nature  gross- 
ly libelous  of  the  regular  members  of  this 
court.  So  long  as  the  document  remained  in 
circulation,  it  was  a  continuous  offense 
against  the  dignity  of  this  court,  and  the 
offense  cannot  be  said  to  be  ended  within 
the  meaning  of  an  act  of  limitation  so  long 
as  it  is  outstamllng,  unsuppressed,  and  un- 
atoned  for.  The  first  utterance  of  the  of- 
fensive matter  may  constitute  offense  suffi- 
cient to  merit  punishment,  but  its  continuous 
remaining  in  the  state  of  offen.se  is  none  the 
less  an  affront  to  the  dignity  of  the  court 
It  would  be  possible.  If  defendant's  conten- 
tion is  correct,  to  give  wide  circulation  in 
'  remote  localities  to  a  libelous  document 
grossly  disrespectful  to  the  court  which 
might  impair  the  usefulness  of  the  court, 
and  yet  not  be  punishable  because  not 
brought  to  the  court's  attention  within  the 
short  penAod  of  limitation.  The  affront  to 
the  court's  dignity  and  tiie  tendency  to  im- 
pair Its  usefulness  and  to  weaken  the  con- 
fldence  of  the  people  in  it  by  means  of  the 
libel  takes  place  whether  the  court  knew  of  it 
or  not,  and  the  power  of  the  court  to  protect 
itself  from  such  indignities  should  not  be 
made  to  depend  upon  the  fact  or  quickness 
of  discovery  of  it  The  court  should  not 
tolerate  at  Its  bar  anybody  who  Is  now  dis- 
respectful or  has  at  any  time  in  the  past 
been  guilty  of  disrespectful  conduct  not  ful- 
ly excused  or  punished. 

[9]  EV>r  the  reasons  Just  stated,  we  must 
also  overrule  the  contention  that  the  court 
is  limited  in  Its  disciplinary  power  to  the 
grounds  and  remedies  Indicated  by  statute. 
The  statutory  provisions  are  wise,  but  tire 
merely  cumulative,  and  do  not  impair  the 
inherent  constitutional  power  of  the  court 
to  deal  with  such  contempts  in  a  proper, 
though  nonstatutory,  way.  In  Wyoming  an 
attorney  was  charged  with  applying  vile 
epithets  to  the  court  out  of  its  hearing  and 
the  defendant  was  disbarred.  The  court, 
per  Lacey,  O.  J.,  said :  "Our  statute  provides 
that  this  court  'may  revoke  or  suspend  the 
license  of  any  attorney  or  counselor  at  law 
to  practice  therein,  *  •  •  fifth,  for  the 
willful  violation  of  any  of  the  duties  of  at- 
torney or  counselor.'  The  statute  does  not 
define  the  duties  of 'an  attorney  or  counselor. 
We  have  also  a  general  statate  adopting  the 


■common .  law  of  England,  as  modified  by 
judicial  decision,'  and  expressly  providing 
that  that  common  law  'shall  be  considered 
as  of  full  force  until  repealed  by  legislative 
authority.'  Comp.  Laws,  p.  193,  |  1.  The 
duties  of  an  attorney  in  this  territory  are 
therefore  the  same  as  under  the  common 
law,  his  first  duty  being  to  the  court  of 
which  he  is  an  ofilcer.  'The  obligation  which 
attorneys  impliedly  assume,  if  they  do  not 
by  express  declaration  take  upon  them-seives, 
when  they  are  adniitted  to  the  bar,  is  not 
merely  to  be  obedient  to  the  Constitution  and 
laws,  but  to  maintain  at  all  times  the  respect 
due  to  courts  of  Justice  and  judicial  officers. 
This  obligation  is  not  discharged  by  merely 
observing  the  rules  of  courteous  demeanor 
In  open  court,  but  it  Includes  abstaining  out 
of  court  from  all  insulting  language  and  of- 
fensive conduct  towards  the  Judges  person- 
ally  for  their  Judicial  acts.'  Bradley  v.  Fish- 
er, 13  Wall.  335,  at  page  355  (20  L.  Ed.  WS). 
The  fountain  of  the  power  of  the  courts  to 
remove  attorneys  as  exercised  at  common 
law,  is  St  4  Henry  IV,  c.  18,  which  is  as 
follows :  'And  if  any  such  attorney  be  here- 
after found  notoriously  in  any  default  of 
record  or  otherwise  he  shall  forswear  the 
court  and  never  after  be  received  to  make 
any  suit  in  any  court  of  the  king.  They  that 
be  good  and  virtuous  and  of  good  fame 
shall  be  received  and  sworn  at  the  discretion 
of  the  Justices,  and,  if  they  are  notoriously 
in  default,  at  discretion  may  be  removed 
upon  evidence  either  of  record  or  not  ot 
record.'  'It  seems  to  us  that  the  power  to  re- 
move under  our  statute  and  the  causes  suffi- 
cient for  removal,  are  as  broad  and  com- 
prehensive as  at  common  law.  Further,  so 
far  as  questions  now  arising  in  this  case  are 
concerned,  there  is  nothing  in  our  statute, 
either  expressly  or  by  implication,  repealing 
the  common  law."  In  re  Brown,  3  Wyo.  121, 
4  Pac.  1085,  1087,  1088. 

10.  In  this  tenth  ground  for  the  motion 
for  rehearing  defendant  says:     "That  the 
record  and  undisputed  evidence  In  this  case 
shows  that  defendant  was  arrested  for  libel- 
ing the  courts  and  Judges  here  complained 
of  and  in  the  book  here  complained  of,  and 
his  case  was  set  for  trial  before  a  Jury  on 
October  11,  1010,  in  the  county  court  of  Ok- 
lahoma county,  and  these  courts  and  Judges 
by  their  attorney  came  into  court  on   the 
day  of  trial  and  against  the  protest  of  the 
defendant  dismissed  the  cases,    •    •    •    and 
we'  submit  that  these  courts  and  judges  hav- 
ing  elected   their   remedy   and   rolnntarlly 
abandoned  it,  this  proceeding  should  be  di!«- 
missed."    It  must  be  manifest  that  no  other 
courts  or  attorneys  could  make  an  "election" 
that  would  deprive  this  court  of  its  inherent 
disciplinary  power  to  purge  Its  rolls  of  Rt- 
torneys  of  unworthy  members,  nor  can  It  be 
seriously  contended  that  this  court  made  or 
estopped  itself  by  an  appearance  (if  such  can 
be  imagined)  In  the  nisi  prius  court  referred 
to. '  It  appears  that  the  charge  in  the  court 


Digitized  by  V^OOQ IC 


Okl.) 


RUPERT  Y  STATB 


713 


referred  to  was  a  simple  charge  of  criminal 
libel  upon  which  defendant  conld  have  been 
punished  on  proof  of  ^llt,  without  Impair- 
ing the  power  of  this  coart  to  disbar  him. 
In  the  dismissal  of  the  criminal  charge  In 
the  nisi  prtus  court  defendant  was  more 
fortunate  than  deserving. 

11.  The  defendant's  eleventh  contention  Is 
highly  technical  and  without  merit  Though 
the  court  sustained  a  motion  to  make  alle- 
gations more  definite  and  certain,  the  alle- 
gations which  were  the  subject-matter  of 
the  motion  were  not  abandoned  or  thereby 
put  out  of  court  Defendant's  failure  to  in- 
sist upon  compliance  therewith  operated  as 
a  waiver  thereof.  It  Is  evident  that  the  de- 
fendant was  not  misled  or  prejudiced  by  any 
obscurity,  indeflnlteness,  or  uncertainty  there- 
in, and  he  points  out  none  such  la  the  mo- 
tion for  rehearing. 

13.  Respondent  objects  that  he  was  not 
present  when  the  decision  of  this  court  was 
rendered.  He  was  wlttiin  the  jurisdiction  of 
the  court  and  it  was  Ills  duty  to  attend 
upon  It  There  is  no  law  requiring  special 
notice  to  him  that  the  court  will  render  a 
judgment  in  his  case.  He  haa  every  right 
he  would  have  had  were  he  present  and  Is 
not  injured  even  by  his  own  neglect  to  be 
present  He  also  complains  that  only  two 
of  the  five  special  justices  were  "present  and 
concurring  when  said  decision  was  banded 
down."  The  fact  is,  and  the  record  shows, 
ttiat  a  qnorum  of  the  court  was  present  and 
concurring  tn  the  decision  at  its  rendition. 
Neither  law  nor  custom  requires  a  majority 
of  the  conrt  to  announce  a  decision  in  cho- 
ma.  This  objection  Is  obviously  without 
merit 

The  application  for  rehearing  Is  overruled. 


RUPERT  V.  STATE   (two  cases). 

(Criminal  Conrt  of  Appeals  of  Oklahoma. 

AprU  19,  1913.) 

(SyUalut  bv  <*e  Court.) 

1.  CanaNAt  Law  (§  162*)  —  Fobueb  Jeop- 

ABOT. 

The  constitutional  provision  (section  21, 
Bill  of  Rights),  "noy  shall  any  person  be  twice 
put  in  jeopardy  of  life  or  liberty  for  the  same 
offense,"  and  the  common-law  principal  there- 
in declared  are  broad  enough  to  mean  that  no 
one  can  be  twice  lawfully  piinisbed  for  the 
same  offense.  Hence,  when  a  court  haa  ren- 
dered judgment  and  imposed  sentence  upon  a 
J  ilea  of  guilty  for  the  offense  charged,  and  such 
ndgment  and  sentence  has  been  executed  and 
satisfied,  that  ends  the  prosecution,  and  the 
power  of  the  court  as  to  that  offense  is  at  an 
end;  and  the  court  is  without  jurisdiction  to 
render  a  second  judgment  and  sentence  upon 
the  same  charge. 

[Ed.   Note. — For  other   cases,   see  Criminal 
Law,  Cent  Dig.  |  285;   Dec.  Dig.  {  1C2.*] 

2.  Cbiuinal  Law   ({  163*)— "Jbopabdy." 

Jeopardy,  In  its  constitutional  and  com- 
mon-law sense,  hns  a  strict  application  to 
criminal  prosecutions  only;  and  the  word 
"jeopardy,"  as  used  in  the  CJonstitntion,  signi- 


fies the  danger  of  conHctlon  and  punishment 
which  the  defendant  in  a  criminal  prosecution 
incurs  when  put  upon  trial  before  a  court  of 
competent  jurisdiction  under  an  indictment  or 
information  sufScient  in  form  and  substance  to 
sustain  a  conviction. 

[Ed.  N<Ae.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  |  288;   Dec.  Dig.  i  163.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  pp.  3803-3811;   voL  8,  p.  76W.] 

3.  Cbiminal  Law  (fi  179*)— Fobueb  Jeopab- 

DY— Validitt  of  Judgment. 

The  defendant  upon  his  plea  of  guilty, 
was  sentenced  to  pay  a  fine  of  $100 — a  pun- 
ishment that  is  authorized  by  the  statute  for 
the  offense  cliar^ed.  On  the  same  day  he  paid 
the  fine  and  satisfied  the  judgment.  A  month 
later  he  was  brought  into  court  the  original 
sentence  was  set  aside,  and  he  was  sentenced 
to  pay  a  fine  of  SlOO  and  to  be  confined  in  the 
county  jail  for  15  days.  BeU,  that  the  second 
judgment  and  sentence  Is,  under  such  circum- 
stances, null  and  void. 

fEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  325;    Dec.  Dig.  {  179.»] 

Appeal  from  Blaine  County  Court;  George 
W.  Ferguson,  Judge. 

Paris  Rupert  was  convicted  In  two  cases 
of  the  violation  of  the  game  laws,  and  he  ap- 
peals.   Reversed. 

These  cases  arising  upon  like  facts  and 
involving  the  same  principles  of  law  will  be 
considered  together. 

From  the  records  in  the  respective  cases, 
the  fbllowing  facts  appear: 

February  23,  1911,  there  were  filed  two  hi' 
formations  in  the  county  court  of  Blaine 
county ;  each  charging  plaintiff  in  error,  Par- 
is Rupert,  with  a  violation  of  the  game 
laws.  On  these  informations  the  said  Paris 
Rupert  was  arraigned  on  February  24,  1911, 
and  entered  pleas  of  not  guilty  thereto.  On 
April  3,  1911,  both  cases  were  assigned  for 
trial  April  19th.  On  AprU  13th  it  appears 
that  he  withdrew  his  plea  of  not  guilty  and 
entered  his  plea  of  guilty  in  each  case,  and 
on  the  same  day  he  was  sentenced  to  pay  a 
fine  of  $100  and  costs  in  each  case.  On  the 
same  day  he  paid  the  fine  in  eaCh  case  and 
received  a  receipt  therefor,  as  follows: 

"In  case  1758  and  1759  April  13,  1911,  re- 
ceived from  Paris  Rupert  two  hundred  dol- 
lars in  paymeiit  of  fines.  State  ▼.  Paris  Ru- 
pert, $200.00. 

"[Signed]    George  W.  Ferguson, 

"County  Judge." 

And  thereupon  he  was  released.  Thereaft- 
er, on  April  18,  1911,  he  paid  the  costs  in 
each  case  and  received  a  recdpt  therefor,  as 
follows: 

"April  18,  1911. 
Received   of  Paris  Rupert  as  costs  in 

case  No.  1758 $17  80 

Received  of  Paris  Rupert  as  costs  in 

case  No.  1759 12  15 


$29  95 
"[Signed]    W.  C  Burt, 

"Qerk  of  the  Court" 
The  record  shows  that  as  a  part  of  the 
costs  so  paid  items  were  charged  for  journal 
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entries  and  recording  Judgments.  The  record 
further  shows  that  on  April  14th  the  court 
turned  over  to  the  deputy  game  warden  the 
sum  of  |100;  the  same  being  one-half  of 
the  fine  in  each  case.  On  May  9th  the  plain- 
tiff in  error  was  rearrested  on  what  is  term- 
ed an  alias  warrant,  and  on  the  same  day 
he  was  brought  before  the  court  and  again 
sentenced.  The  judgment  of  the  court  in 
each  case  is  as  follows:  "It  is  therefore  or- 
dered and  adjudged  that  the  judgment  and 
sentence  of  this  court  shall  be  that  the  de- 
fendant pay  a  fine  of  $100.00  and  serve  in 
the  county  Jail  at  hard  labor  for  a  period  of 
15  days,  and  that  the  defendant  pay  the 
costs  of  this  action,  including  the  county  at- 
torney's fee.  It  is  farther  ordered  that  in 
case  of  default  of  the  payment  of  the  smid 
fine  that  the  said  defendant  be  confined  in 
the  county  jail  at  the  rate  of  $2.00  for  each 
day  of  the  said  fine  costs  and  fees."  The 
plaintiff  In  error  was  on  said  day  ordered 
committed  to  Jail  in  execution  of  the  first 
sentence.  Thereupon  he  applied  to  this  court 
for  a  writ  of  habeas  corpus,  which  was  de- 
nied. See  E^r  parte  Rupert,  6  OkJ.  Or.  90, 
116  Pac.  350.  He  then  filed  motions  for  new 
trials  in  the  lower  court,  which  were  over- 
ruled. He  gave  notice  of  appeal,  and  the 
court  fixed  bail  in  the  sum  of  $500  in  each 
case.  From  the  Judgments,  appeals  were 
perfected.  The  question  presented  in  each 
..case  is  the  same. 

Wm.  O.  Woolman,  of  Watonga,  for  plain- 
tiff In  error.  Chas.  West,  Atty.  Gen.,  and 
Smith  0.  Matson,  Asst  Atty.  Gen.,  for  the 
State. 

DOYLE,  3.  [3]  The  single  question  pre- 
sented for  our  decision  is.  Could  the  county 
court  legally  impose  the  Judgments  and  sen- 
tences appealed  from?  Otherwise  stated,  has 
a  court  the  power  to  revise  and  increase  a 
Judgment  and  sentence  at  the  same  term  aft- 
er it  has  been  executed  and  satisfied? 

The  general  power  of  a  court  to  recon- 
sider Its  judgment  and  sentence  and  reverse, 
vacate,  or  modify  It  at  any  time  during  the 
term  in  which  it  was  rendered,  or  to  increase 
or  diminish  the  sentence  which  it  has  impos- 
ed, where  the  original  sentence  has  not  been 
executed  or  put  into  operation,  is  undeniable. 
Bish.  New  Crim.  Proc.  i  1288,  and  cases  cit- 
ed. This  power  is  inherent  in  all  courts  of 
record.  However,  it  would  seem  there  must, 
in  the  nature  of  the  power  thus  exercised  by 
the  court,  be  In  criminal  cases  some  limit  to 
it  It  is  clear  that  a  Court  cannot  pass  two 
sentences  for  the  same  offense,  to  be  enforc- 
ed at  the  same  time.  And  the  validity  of  a 
second  Judgment  and  sentence  must  be  be- 
cause the  first  judgment  and  sentence  Is  le- 
gally annulled  or  revoked  and  made  void 

[1]  That  no  person  shall  be  twice  put  in 
Jeopardy  for  the  same  offense  is  a  uni- 
versally accepted  principle  of  the  common 
law,  and  this  principle  has  been  embodied  in 


the  federal  Constitution  and  in  all  state  Con- 
stitutions, and  it  is  incorporated  In  the  Con- 
stitution of  the  state  of  Oklahoma  by  ex- 
press provision,  as  follows:  "Nor  shall  any 
person  be  twice  put  in  Jeopardy  of  life  or 
liberty  for  the  same  offense."  Section  21, 
Bill  of  Bights. 

[2]  Jeopardy,  in  its  constitutional  or  com- 
mon-law sense,  has  a  strict  application  to 
criminal  prosecutions  only.  The  word  "Jeop- 
ardy," as  used  in  the  Constitution,  signifies 
the  danger  of  conviction  and  punishment 
which  the  defendant  in  a  criminal  prosecu- 
tion Incurs  when  put  upon  trial  before  a 
court  of  competent  Jurisdiction  under  a  valid 
indictment,  information,  or  complaint,  and 
in  this  use  it  is  applied  only  to  strictly  crim- 
inal prosecutions.  Stout  v.  State,  34  Okl. 
— ,  130  Pac.  653.  "A  person  Is  not  In  legal 
Jeopardy  until  put  upon  trial  before  a  court 
of  competent  Jurisdiction  under  an  informa- 
tion or  indictment  sufficient  in  form  and 
substance  to  sustain  a  conviction."  Cooley, 
Const.  LIm.  (7th  Ed.)  467,.  and  cases  cited. 

We  think  this  provision  of  the  Bill  of 
Bights,  and  the  principle  therein  declared,  is 
broad  enough  to  mean  that  no  person  can  be 
twice  lawfully  punished  for  the  same  offense. 
The  one  fallows  from  the  other,  and  this  con- 
stitutional provision  is  designed  and  intended 
to  protect  the  accused  from  a  double  punish- 
ment as  much  as  to  protect  him  from  two 
trials.  For  this  reason  we  think  that  where 
a  Judgment  and  sentence  has  been  executed 
and  satisfied  that  ends  the  prosecution,  ex- 
hausts the  power  of  the  court,  and  termi- 
nates its  Jurisdiction,  and  the  court  is  with- 
out power  or  Jurisdiction  to  render  another 
judgment  and  sentence  In  the  case. 

The  leading  case  upon  this  question  is  Ex 
parte  Lange,  18  Wall.  163,  21  L.  Ed.  872.  la 
that  case  the  defendant  was  convicted  of  ap- 
propriating mall  bags,  of  the  value  of  leas 
than  $25,  the  punishment  for  which  offense,  U 
provided  by  statute,  was  Imprisooment  for 
not  more  than  one  year  or  a  fine  of  not  less 
than  $10  or  more  than  $200.  The  sentence 
was  one  year's  imprisonment  and  $200  fine. 
The  defendant  was  committed  in  pursuance 
of  the  sentence  and  paid  the  fine  the  day 
after  his  commitment.  On  the  second  day 
after  his  commitment  he  was  brought  by 
habeas  corpus  before  the  same  Judge  who 
sentenced  him,  who  vacated  the  former  judg- 
ment and  sentenced  the  defendant  anew  to  one 
year's  imprisonment.  The  case  came  before 
the  Supreme  Court  of  the  United  States  on 
habeas  corpus,  and  the  defendant  was  dis- 
charged, on  the  ground  that,  where  a  statute 
imposes  as  a  punishment  a  fine  or  imprison- 
ment, and  the  court  has  both  fined  and  im- 
prisoned the  defendant,  who  thereupon  pays 
the  fine,  the  court  has  no  power,  even  during 
the  same  term,  to  modll^  the  Judgment  by 
imposing  imprisonment  Instead  of  the  former 
sentence.  One  of  the  alternative  require- 
ments of  the  statute  having  been  satisfied, 
the  power  of  the  court  as  to  the  offense  waa 
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at  an  end.  Mr.  Justice  Miller,  deBverlng  tb« 
opinion  of  the  court,  said: 

"The  Judgment  of  the  court  to  this  effect 
being  rendered  and  carried  into  execution  be- 
fore the  expiration  of  the  term,  can  the  Judge 
vacate  that  sentence  and  substitute  fine  or 
imprisonment  and  cause  the  latter  sentence 
also  to  be  executed?  Or  if  the  Judgment  of 
the  court  is  that  the  convict  be  imprisoned 
for  four  months,  and  he  enters  immediately 
upon  the  period  of  punishment,  can  the  court, 
after  it  has  been  fully  completed,  because  it 
is  still  in  session  of  the  same  term,  vacate 
that  Judgment  and  render  another,  for  three 
or  six  months'  imprisonment,  or  for  a  flue? 
Not  only  the  gross  injustice  of  such  a  pro- 
ceeding, but  the  inexpediency  of  placing  such 
a  power  in  the  hands  of  any  tribunal,  is 
i^nifest 

"If  there  is  anything  settled  in  the  Juris- 
prudence of  England  and  America,  It  is  that 
no  man  can  be  twice  lawfully  punished  for 
the  same  offense.  And  though  there  have 
been  nice  questions  In  the  application  of  this 
rule  to  cases  in  which  the  act  charged  was 
such  as  to  come  within  the  definition  of  more 
than  one  statutory  offense,  or  to  bring  the 
party  within  the  Jurisdiction  of  more  tlian 
one  court,  there  has  never  been  any  doubt 
of  its  entire  and  complete  protection  of  the 
party  when  a  second  punishment  is  proposed 
in  the  same  court,  on  the  same  facts,  for  the 
same  statutory  offense. 

"The  principle  finds  expression  in  more 
than  one  form  in  the  maxims  of  the  common 
law.  In  civil  cases  the  doctrine  is  expressed 
by  the  maxim  that  no  man  shall  be  twice 
vexed  for  one  and  the  same  cause.  'Nemo 
debet  bis  vexarl  pro  una  et  eadem  causa.'  It 
is  upon  the  foundation  of  this  maxim  that 
the  plea  of  a  former  Judgment  for  the  same 
matter,  whether  it  be  in  favor  of  the  defend- 
ant or  against  him,  is  a  good  bar  to  an  ac- 
tion. '  In  the  criminal  law  the  same  principle, 
more  directly  applicable  to  the  case  before 
us,  is  expressed  in  the  Latfan,  'Nemo  bis  puni- 
tur  pro  eodem  delicto,'  or,  as  Coke  has  it, 
'Nemo  debet  bis  pnnlrl  pro  uno  delicto.'  'No 
one  can  be  twice  punished  for  the  same 
crime  or  misdemeanor,'  is  the  translation  of 
the  maxim  by  Sergeant  Hawkins.  Black- 
stone,  in  his  Commentaries,  cites  the  same 
maxim  as  the  reason  wliy,  if  a  person  has 
been  found  guilty  of  manslaughter  on  an  in- 
dictment, and  has  had  benefit  of  clergy,  and 
suffered  the  Judgment  of  the  law,  he  cannot 
afterwards  be  appealed.  Of  course,  if  there 
had  been  no  punishment,  the  appeal  would 
He,  and  the  party  would  be  subject  to  the 
danger  of  another  form  of  trial.  But  by 
reason  of  this  universal  principle  that  no 
I>erson  shall  be  twice  punished  for  the  same 
offense  that  ancient  right  of  appeal  was  gone 
when  the  punishment  had  once  been  suffered. 
The  protection  against  the  action  of  the  same 
court  in  Inflicting  punishment  twice  must 
surely  be  as  necessary,  and  as  clearly  within 
the  maxim,  as  protection  from  chances  or 


dang»  of  a  second  punishment  on  a  second 
trial. 

"The  common  law  not  only  prohibited  a 
second  punishment  for  the  same  offense,  but 
it  went  further  and  forbade  a  second  trial 
for  the  same  offense,  whether  the  accused 
had  suffered  punialunent  or  not,  «.nd  whether 
In  the  former  trial  he  liad  been  acquitted  or 
convicted.  Hence  to  every  indictment  or  in- 
formation charging  a  -  party  with  a  known 
and  defined  crime  or  misdemeanor,  whether 
at  the  common  law  or  by  statute,  a  plea  of 
autrefois  acquit  or  autrefois  convict  is  a 
good  defense.  ♦  •  ♦  If  we  reflect  that 
at  the  time  this  maxim  came  into  existence 
almost  every  offense  was  punished  with 
death  or  other  punishment  touching  the  per- 
son, and  that  these  pleas  are  now  held  valid 
in  felonies,  minor  crimes,  and  misdemeanors 
alike,  and  on  the  dlfliculty  of  deddiag  when 
a  statute  under  modern  systenia  does  or 
does  not  describe  a  felony  when  it  defines 
and  punishes  an  offense,  we  shall  see  ample 
reason  for  holding  that  the  principle  intend- 
ed to  be  asserted  by  the  constitutional  pro- 
vision must  be  applied  to  all  cases  where  a 
second  punishment  is  attempted  to  be  inflict- 
ed for  the  same  offense  by  a  Judicial  sen- 
tence. 

"For  of  what  avail  is  the  constitutional 
protection  against  more  than  one  trial  If 
there  can  be  any  number  of  sentences  pro- 
nounced on  the  same  verdict?  Why  is  it  that, 
having  once  been  tried  and  found  guilty,  he 
can  never  be  tried  again  for  that  offense? 
Manifestly  it  Is  not  the  danger  or  Jeopardy 
of  being  a  second  time  found  guilty.  It  Is 
the  punishment  that  would  legally  follow  the 
second  conviction  which  is  the  real  danger 
guarded  against  by  the  Constitution.  But 
If,  after  Judgment  has  been  rendered  on  the 
conviction,  and  the  sentence  of  that  Judg- 
ment executed  on  the  criminal,  he  can  be 
again  sentenced  on  that  conviction  to  anoth- 
er and  different  punishment,  or  to  endure 
the  same  punishment  a  second  time,  is  the 
constitutional  restriction  of  any  value?  Is 
not  its  intent  and  its  spirit  In  such  a  case 
as  much  violated  as  if  a  new  trial  had  beea 
had,  and  on  a  second  conviction  a  second 
punishment  inflicted?  The  argument  seems 
to  us  irresistible,  and  we  do  not  doubt  that 
the  Constitution  was  desigrned  as  much  to 
prevent  the  criminal  from  being  twice  pun- 
ished for  tbe  same  offense  as  from  being 
twice  tried  for  it. 

"But  there  is  a  class  of  cases  In  which  a 
second  trial  is  had  without  violating  this 
principle,  as  when  the  Jury  fail  to  agree, 
and  no  verdict  has  been  rendered,  or  the  ver- 
dict set  aside  on  motion  of  the  accused,  or 
on  writ  of  error  prosecuted  by  him,  or  the 
indictment  was  found  to  deflcrit>e  no  offense 
known  to  the  law.    •    •    • 

"We  are  of  opinion  that  wlien  the  prisoner, 
as  in  this  case,  by  reason  of  a  valid  Judg- 
ment, had  fully  suffered  one  of  the  altema- 
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tlve  pnnlshraents  to  which  alone  the  law 
subjected  him,  the  power  of  the  court  to 
punish  further  was  gone;  that  the  principle 
we  have  discussed  then  interposed  Its  shield 
and  forbade  that  he  should  be  punished 
again  for  that  offense.  The  record  of  the 
court's  pro«eedlngs  at  the  moment  the  sec- 
ond sentence  was  rendered,  showed  that  in 
that  very  case,  and  for  that  very  offense,  the 
prisoner  had  fully  performed,  completed, 
and  endured  one  of  the  alternative  punish- 
ments which  the  law  prescribed  for  that 
offense,  and  had  suffered  five  days'  impris- 
onment on  account  of  the  other.  It  thus 
showed  the  court  that  its  power  to  punish 
for  that  offense  was  at  an  end.  Unless  the 
whole  doctrine  of  our  system  of  Jurispru- 
dence, both  of  the  Constitution  and  the  com- 
mon law,  for  the  protection  of  personal 
rights  in  that  regard  are  a  nullity,  the  au- 
thority of  the  court  to  punish  the  prisoner 
was  gone.  The  power  was  exhausted;  its 
further  exercise  was  prohibited.  It  was 
error,  but  it  was  error  because  the  power 
to  render  any  further  Judgment  did  not  ex- 
ist.    »    ♦    • 

"There  Is  no  more  sacred  duty  of  a  court 
than,  in  a  case  properly  before  It,  to  main- 
tain unimpaired  those  securities  for  the 
personal  rights  of  the  individual  which  have 
received  for  ages  the  sanction  of  the  Jurist 
and  the  statesman;  and  In  such  cases  no 
narrow  or  illiberal  construction  should  be 
given  to  the  words  of  the  fundamental  law 
in  which  they  are  embodied.  Without  strain- 
ing either  the  Constitution  of  the  United 
States,  or  the  well-settled  principles  of  the 
Common  law,  we  have  come  to  the  conclusion 
that  the  sentence  of  the  circuit  court,  under 
which  the  petitioner  is  held  a  prisoner,  was 
pronounced  without  authority,  and  he  should 
therefore  be  discharged." 

In  these  cases  the  informations  were  veri- 
fied by  a  deputy  state  game  and  flsh  warden. 

The  statute  prescribes  the  punishment  for 
violation  of  the  game  law,  as  follows  (section 
3563,  Snyder's  Hts.):  "It  shall  be  a  misde- 
meanor to  violate  any  section  of  this  act, 
If  not  otherwise  provided  in  this  act,  and 
upon  conviction  shall  be  punished  by  a  fine 
of  not  less  than  ten  dollars  ($10)  or  more 
than  one  hundred  dollars  ($100),  or  by  Im- 
prisonment in  the  county  Jail  not  less  than 
ten  days  or  more  than  thirty  days,  or  both 
such  fine  and  imprisonment." 

Thus  it  will  be  seen  that  the  court  pro- 
nounced Judgment  and  sentence  in  both 
cases,  as  authorized  by  statute,  for  the  of- 
fense of  which  the  defendant  pleaded  guilty, 
and  that  in  accordance  with  section  3557, 
which  provides  that  when  a  deputy  game 
and  flsh  warden  makes  the  .  complaint  he 
shall  receive  one-half  of  aU  fines  collected 
upon  bis  complaint,  the  court,  when  said 
fines  were  paid,  paid  the  complaining  wit- 


ness his  proportionate  share  of  the  fines  paid 
by  the  defendant 

The  object  and  purpose  of  rendering  the 
second  Judgments  is  not  apparent  However, 
it  is  immaterial,  as  the  county  court  bad  no 
jurisdiction  to  render  the  Judgments  and 
sentences  appealed  from. 

Said  Judgments  are  therefore  reversed. 


ARMSTRONG,    P. 
concur. 


J.,  and  FURMAN,  J, 


MARSTON  ▼.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.    April 

2t5,  11)13.) 

(SvllahiU  by  the  Court.) 

Criminal  Law  (»  1150*)— Appeal— Intsuffi. 

cienot  op  e%'idbnce. 

Where,  in  a  criminal  ease,  the  evidence  is 
innnfficient  to  sustain  the  conviction,  in  that  the 
evidence  is  insufficient  to  show  the  commission 
of  the  offense  cbarf^ed,  the  judi^nent  of  convic- 
tion will  be  reversed  on  appeal. 

[Ed.  Note.— li^or  other  cases,  see  Criminal 
Law,  Cent  Dig.  {g  3074-30^3;  Dec.  Dig.  i 
1159.»] 

Error  from  Atoka  County  Court;  Baxter 
Tttylor,  Judge. 

Leola  lilnrston  was  convicted  of  violating 
the  prohibition  law,  and  brings  error.  Re- 
versed and  remanded. 

J.  G.  Ralls,  of  Atoka,  for  plaintiff  In  error, 
Chaa.  West,  Atty.  Gen.,  Smith  C.  Matson, 
A.sst.  Atty.  Gen.,  and  Jos.  U  Hull,  Sp.  Asst 
Atty.  Gen.,  for  the  State. 

DOYLE,  J.  Plaintiff  In  error  was  convict- 
ed In  the  county  court  of  Atoka  county  on  an 
Information  which  charged  "that  the  said 
Leola  Marston  did  then  and  there  unlawful- 
ly manufacture  intoxicating  liquor,  to  wit 
Choctaw  beer,  contrary  to,"  etc,  and  was 
sentenced  to  be  imprisoned  in  the  county 
Jail  for  a  term  of  30  days,  and  that  she  pay 
a  fine  of  $50.  From  the  judgment,  an  appeal 
by  case-made  was  perfected. 

Numerous  errors  are  assigned,  but  we  deem 
it  unnecessary  to  consider  any  of  them,  save 
and  except  the  one  which  Is  to  the  effect 
that  the  verdict  of  the  Jury  Is  contrary  to 
law  and  to  the  evidence. 

Two  witnesses  testified  on  the  part  of  the 
prosecution,  J.  W.  Phillips,  sheriff  of  Atoka 
county,  and  Tom  Miller,  constable  of  Atoka. 

Phillips  testified  that  on  the  day  in  ques- 
tion be  and  Tom  Miller  were  driving  past 
Bulah  Marston'B  and  saw  some  one  in  the 
kitchen  stirring  something  on  the  stove;  that 
he  Jumped  out  of  the  buggy  and  ran  In  and 
found  the  defendant  stirring  something  on 
the  stove  that  would  be  Choctaw  beer  when 
they  got  through  making  it;  "that  Choctaw 
beer  was  made  by  putting  different  things  In 
it  among  which  were  hops,  malt  apples,  and 
potatoes;    that  after  the  various  things  ar:. 
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boUed  and  cooked  the  comMnatton  la  then 
set  off,  and  It  la  let  cobl,  and  tben  sugar  Is 
added  to  it,  and  after  that  It  Is  let  atand  and 
ferment;  tbat  Bulah  Marston  is  tbe  defend- 
ant's father-in-law;"  that  a  negro,  Ed.  Fann- 
«,  was  in  the  kitchen  when  witness  went  In, 
and  Mrs.  Bulah  Marston  was  also  in  there 
and  seemed  to  be  the  boss,  and  she  said  some- 
thing about  her  kidneys,  and  that  she  had 
to  have  it;  that  the  liquid  tttat  be  found 
there  was  not  done,  and  had  not  yet  been 
made  into  Choctaw  beer;  and  that  they  had 
no  search  warrant 

Tom  Miller's  tesrtimony  was  substantially 
tbe  same  as  Phillips'. 

The  defendant  testlfled,  on  her  own  behalf, 
tbat  iihe  was  visiting  at  her  father-in-law's 
bouse, 'and  knew  nothing  about  the  contents 
of  tbe  tub,  and  had  nothing  to  do  with  the 
patting  in  of  the  water  and  any  of  the  in- 
gredients in  it;  that  she  had  gone  Into  tbe 
kltcben,  where  there  was  a  fire,  with  ber 
baby;  and  tbat  Ed.  Farmer  was  at  tbe  tub 
at  the  time. 

Ed.  Farmer'a  name  was  indorsed  on  the 
Information,  and  he  was  present  in  court,  but 
was  not  used  by  the  prosecution. 

In  every  criminal  prosecution  it  devolves 
upon  the  state  to  prove  the  corpus  delicti — 
tbat  is,  the  fact  that  the  crime  charged  has 
been  actually  perpetrated — and  we  think  it 
was  not  proven  in  this  case. 

It  Is  our  opinion  that  the  verdict  Is  unwar- 
ranted by  tbe  evidence,  and  that  the  Judg- 
ment of  conviction,  as  a  matter  of  law,  is 
without  support  In  the  evidence. 

Tbe  Judgment  of  tbe  county  court  of  Atoka 
county  is  therefore  reversed  and  the  cause  re- 
manded. 

▲RMSTBOXO,  P.  X,  and  rURMAN,  J., 
concur.  —     - 


MILLER  V.  STATa    V 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  26,  1913.) 

(BvUalit  ly  the  Court.) 

1,  CaiMiNAl.  Law  (SS  471,  476,  478,  481,  741») 
— Witnesses— Expert    Evidence— Admissi- 
BtUTT  —  ••Experts"  —  "Abt    ob    Tbade"  — 
'    QucsTKHfs  of  Law  and  Fact. 

(a)  As  a  general  rule,  expert  or  opinion  evi- 
dence U  not  admisnible  as  to  matters  which  are 
within  tbe  common  knowledge  and  understand- 
ing of  mankind  generally,  and  which  the  jury 
are  as  competent  to  understand  and  determine 
as  the  witnesses  could  be. 

<b)  Etxperts  are  persons  who  are  professional- 
ly acquainted  with  some  science  or  are  skilled 
in  some  art  or  trade,  or  who  have  experience 
or  knowledge  in  relation  to  matters  which  are 
not  generally  known  to  the  people. 

(c)  ETery  business  or  employment  which  re- 
quires peculiar  knowledge  or  experience  and 
which  has  a  class  of  persons  devoted  to  its  pur- 
suit is  included  in  the  term  "art  or  trade,"  and 
any  person  who,  hj  stud;  or  experience,  has 
acquired  this  pecuhar  knuwledge  or  practical 
skill    may  be  allowed  to  give   in  evidence  his 


opinions  upon  SMtten  of  teehntcal  knowledge 
and  skilL 

(d)  In  prosecutions  for  murder,  medical  ex- 
perts may  be  allowed  to  testify  to  tbeir  opin> 
ions  as  to  the  cause  and  manner  of  tlie  death 
of  the  deceased. 

(e)  The  admissibility  of  the  testimony  of  ex- 
pert  witnesses  is  a  question  of  law  for  the  de- 
termination of  tiie  court  The  weight  and  cred- 
ibility to  be  given  to  such  opinions  is  a  ques- 
tion for  the  Jury  alone  to  determine. 

<f)  As  a  general  rule  expert  evidence  is  not 
admissible  tor  the  purpose  of  proving  that  a 
wound  was  or  was  not  self-inflicted;  but, 
where  a  wound  is  of  an  extraordinary  nature 
and  is  upon  a  portion  of  the  body  of  which  men 
have  little  or  no  knowledge,  tben  expert  evi- 
dence is  admissible  for  the  purpose  of  showing 
that  such  wound  was  or  was  not  self-inflicted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1059,  1002,  106.5,  1066» 
1070,  1138,  1221,  1705,  1713,  1716^'  1717,  1T2T, 
1728;    Dec.  Dig.  ft  471,  476,  478,  481,  741.» 

For  other  definitions,  see  Words  and  Phrases, 
VOL   1,  pp.  610,  811;    vol.  3,  pp.  2594-2596.] 

2.  Homicide  (|  166*)— Cbiminai.  Law  (| 
369*)  —  Evidence  —  Admissibiutt  — 
Other  Oitenses. 

(a)  Where  a  defendant  is  upon  trial  charged 
with  the  murder  of  a  girl,  for  the  purpose  of 
proving  motive  it  is  competent  for  the  state  to 
show  all  of  the  relations  existing  between  the 
deceased  and  the  defendant,  and  that  the  de- 
fendant had  entertained  illicit  sexual  relations 
with  the  deceased  by  which  tbe  deceased  had 
become  pregnant  and  that  the  defendant  tLt- 
tempted  to  have  an  abortion  performed  upon 
the  deceased,  and  that  tbe  defendant  being  a 
married  man,  had  become  estranged  from  his 
wife. 

<b)  Any  evidence  is  admissible  upon  a  trial 
in  a  criminal  case  which  tends  to  prove  the 
defendant  guilty  oT  the  crime  with  which  he  is 
charged,  although  it  may  also  prove,  or  tend  t* 
prove,  another  separate  and  distinct  crime. 

(Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {;  320-331;  Dec  Dig.  I  166;' 
Criminal  Law,  Cent  Dig.  {|  822-424;  Dee. 
Dig.  i  369.»] 

3.  Criminai.  Law  (H  768.  764.  807»)— Iir-I 
btbuctions— Wbioht  or  Bvidkhck— Tasiinl 
MONT  or  Experts. 

(a)  Where  expert  evidence  is  introduced  ia 
the  trial  of  a  cause,  it  is  improper  for  the  court 
to  give  argumentative  instructions  thereon  or  to 
attempt  to  instruct  the  jury  as  to  what  weight 
and  credibility  should  be  given  to  the  testimony 
of  experts, 

(b)  For  an  approved  instruction  with  refer- 
ence to  the  testimony  of  experts,  see  opinion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SI  1731-1748,  1752,  1768, 
1770;   Dec.  Dig.  {{  763,  764,  807.*] 

4.  Homicide    <|    23«->  —  Evidence  —  Sorri- 

CIENCT. 

See  opinion  for  evidence  held  to  establish 
the  guilt  of  a  defendant  of  murder  upon  cir- 
cumstantial evidence. 

[Ed.  Note. — For  other  cases  see  Homicide^ 
Cent  Dig.  Si  4Si:-403 ;   Dec.  Dig.  i  234.»J 

5.  Criminal  Law  (S8  1128,  1103*)— AppeaI/— 
Preskntation  fob  Rkview— Uemarks  of 
Counsel — Gbounds  fob  ItEVEifSAL. 

(a)  Improper  remarks  made  by  a  prosecuting 
attorney  in  his  argument  to  the  jury  must  he 
incorporated  in  the  cnse-made  and  certified  to 
by  the  trial  judge  before  they  can  be  consider- 
ed upon  appeal.  Such  remarks  cannot  be  pre- 
sented by  affidavit  or  in  any  other  manner,  un- 
less it  appears  from  the  record  that  counsel  for 
tbe  defendant  retiuested  the  trial  judge  to  liiive 
such  remarks  taken  down  by  the  stenograplicr 
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in  ordtr  that  they  might  be  incorporated  in  the 
record  and  that  the  court  refuced  to  have  this 
done. 

'  (b)  When  counsel  for  a  defendant  reqnest  the 
trial  court  to  have  a  stenographer  take  down 
in  shorthand  any  statement  made  by  a  prose- 
cuting attorney  during  his  argument,  to  be 
made  a  part  of  the  record  upon  appeal,  and 
the  court  refuses  to  comply  with  such  request, 
then  the  fact  of  such  request  and  refusal  may 
be  shown  by  affidavits  or  any  other  competent 
evidence,  and  such  refusal  upon  the  part  of  the 
court  constitutes  ground  for  reversal  without 
regard  to  the  merits  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |S  2951-2953,  3090-3099; 
Dec  Dig.  §§  1128,  1163.  •] 

6.  HoMiciDK   <|   354*)— Punishment— Sbduc- 

IION. 

The  protection  of  female  purity  requires 
that  men  who  seduce  young  and  inexperienced 
girls  and  then  murder  them  to  cover  up  their 
own  infamy  should  receive  the  most  severe  pos- 
sible punishment. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  731 ;   Dec.  Dig.  §  354.*J 

Appeal  from  District  Court,  Woodward 
County;   James  B.  CulUson,  Judge. 

N.  L.  Miller  was  convicted  of  murder,  and 
he  appeals.    Affirmed. 

L.  T.  Wilson,  of  Alva,  and  Charles  Swin- 
dall,  of  Woodward,  for  appellant.  Smith  C. 
Matson  and  Joseph  L.  Hull,  Asst  Attys.  Gen., 
and  Moman  Prulett,  ot  Oklahoma  City,  for 
the  State. 

FDKMAN,  J.  For  the  purpose  of  logical 
arrangement,  we  will  consider  the  questions 
presented  in  the  order  in  which  they  arose  at 
the  trial  rather  than  in  the  order  in  which 
they  are  presented  In  the  brief  of  counsel  for 
appellant 

[1]  First  Dr.  M.  BIlby,  having  first  qual- 
ified as  an  expert,  testified  that  on  the  9tb 
day  of  November,  1910,  he  was  called  to  the 
old  opera  house  in  Alva  to  examine  the  body 
of  the  deceased;  her  face  was  very  dark, 
in  fact,  almost  black ;  her  eyes  were  slightly 
protruding;  her  lips  were  partly  opened; 
the  white  part  of  her  eyes  was  bloodshot; 
both  of  the  eyes  were  very  red  and  the  lids 
of  the  eyes  were  protruding;  her  tongue  was 
slightly  protruding  between  her  teeth;  her 
body  was  lying  In  a  lay-out  position;  her 
feet  were  both  together  and  her  bands  were 
folded  across  her  breast;  there  was  a  scarf 
very  tightly  drawn  around  her  neck  running 
back  and  resting  under  her  head ;  there  bad 
been  an  evacuation  of  her  kidneys  and  blad- 
der and  apparently  the  body  had  been  pulled 
down  four  or  five  inches  after  the  evacua- 
tion was  over;  her  clothes  were  wet,  and 
the  carpet  on  which  she  was  lying  was  wet 
up  to  the  small  of  her  back ;  there  had  also 
been  a  slight  evacuation  of  the  bowela  The 
followinp  question  was  then  asked  this  wit- 
ness: "Now,  Doctor,  from  the  condition  of 
that  body  and  its  condition  In  all  respects, 
what,  in  your  opinion  and  judgment,  would 
you  say  caused  the  death  of  that  girl?"    To 


.which  counsel  for  appellant  .objected  upon 
the  ground  that  such  evidence  was  irrelevant, 
incompetent,  and  immaterial  and  would  In- 
vade the  province  of  the  Jury,  which  objec- 
tion was  by  the  court  overruled,  to  which 
counsel  for  appellant  excepted.  The  witness 
then  replied:  "I  would  Bay  that,  from  the 
condition  and  facts,  she  was  strangled ;  that 
she  met  her  death  by  strangulation."  The 
witness  was  then  asked  the  further  question : 
"If  the  condition  of  this  scarf  that  was 
wound  around  her  neck  was  as  tight  as  it 
was  when  you  found  her,  would  that  produce 
death?  Answer:  Tes,  sir."  To  which  coun- 
sel for  appellant  objected  upon  the  ground 
that  the  question  was  argumentative  and  had 
already  been  asked  and  answered.  Th«  fol- 
lowing question  was  then  asked  the  wit- 
ness: "I  will  ask  you  this  question,  Doctor: 
In  your  Judgment,  If  it  had  been  possible  for 
Mable  Oakes  to  strangle  herself  and  produce 
strangulation  to  the  extent  to  produce  her 
death  and  then  placed  her  hands  upon  her 
breast?"  To  which  counsel  for  appellant  ob- 
jected upon  the  ground  that  it  was  incom- 
petent, irrelevant,  and  Immaterial  and  in- 
vaded the  province  of  the  Jury  and  required 
the  witness  to  pass  upon  the  weight  and  suf- 
ficiency of  the  evidence,  which  objection  was 
by  the  court  overruled,  to  which  question  the 
witness  replied:  "It  would  have  been  Impos- 
sible for  her  to  have  strangled  herself  and 
placed  her  hands  on  her  breast,  and  also  the 
ends  of  the  scarf  back  under  her  bead;  that 
would  have  been  impossible." 

Dr.  O.  E.  Temple  was  then  placed  upon 
the  stand  by  the  state  and  qualified  as  an 
expert.  He  testified  that  he  too  was  called 
to  examine  the  body  of  the  deceased.  His 
testimony  In  the  main  fully  corroborates  the 
testimony  of  Dr.  Bilby.  He  mentioned,  how- 
ever, some  additional  facts.  He  stated  that 
the  clothing  of  the  deceased  was  smooth  and 
straightened  out  nicely,  and  that  between  her 
hands  was  the  wrapper  off  of  a  piece  of  Yu- 
catan chewing  gum.  He  describes  the  scarf 
around  the  neck  of  the  deceased  as  follows: 
"There  was  a  silk  scarf  around  her  neck  the 
same  as  If  you  would  take  the  scarf  in 
your  hands  In  this  way  and  put  the  middle 
of  the  scarf  here  and  laid  it  back  and  cross 
it  behind  and  bring  the  ends  around  and 
cross  It  in  front  The  ends  were  then  drawn 
tightly  and  tucked  under  the  back  of  the 
neck.  It  was  drawn  very  tightly  and  was 
imbedded  in  the  skin  and  flesh  of  the  neck 
so  that  when  it  was  removed  It  left  the 
print  of  the  scarf  on  her  neck."  Rigor  mortis 
had  not  set  in  when  the  witness  examined 
the  body  of  the  deceased.  The  body  was 
not  yet  stiff.  The  following  question  was 
then  asked  the  witness:  "Taking  your  ex- 
perience as  a  physician,  your  knowledge  of 
strangulation  and  knowledge  of  the  condi- 
tion of  that  body,  the  ecchymotic  condition, 
in   fact,   the  entire  condition  of  the  body. 


•For  otUer  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  k  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 


Digitized  by  V^OOQIC 


OU.) 


MILLER  Y.  STATE 


719 


taking  everything  Into  consideration,  are  yon 
able  to  state  what  produced  the  death  of  the 
deceased?"  To  this  qnestion  counsel  for  ap- 
pellant objected  upon  the  ground  that  It  was 
Incompetent,  irrelerant,  and  Immaterial  and 
related  to  a  subject  which  did  not  call  for 
expert  testimony  and  that  It  Invaded  the 
province  of  the  Jury.  This  objection  was 
by  the  court  overruled,  to  which  ruling  of 
the  court  counsel  for  appellant  excepted. 
The  witness  was  then  asked:  "Are  you  In 
a  position  to  state  what  caused  death?"  An- 
swer :  "Yes,  sir."  The  witness  was  then  ask- 
ed :  "Taking  your  experience  as  a  physician 
and  your  knowledge  of  strnngulation  and  the 
condition  of  the  body  here  and  the  condi- 
tion of  the  hands,  the  attitude  of  the  body 
and  all,  are  you  able  to  state  whether  or  not 
Mable  Oakes  could  have  strangled  herself 
to  deatti?"  To  this  question  counsel  for  ap- 
pellant objected  upon  the  ground  that  It 
was  Irrelevant  and  Incompetent  and  not  upon 
a  subject  requiring  expert  testimony  and  In- 
vaded the  province  of  the  Jury.  Which  ob- 
jection was  by  the  court  overruled,  to  which 
counsel  for  appellant  excepted.  The  witness 
replied,  "Xo,  she  could  not" 

Dr.  E.  Granthum  was  placed  upon  the  stand 
by  the  state  and  qualified  as  an  expert.  The 
testimony  of  this  witness  fully  corroborated 
all  of  the  statements  made  by  the  preceding 
witnesses  with  a  few  additions.  The  cloth- 
ing of  the  deceased  was  drawn  up  behind 
as  though  the  body  had  been  pulled  down 
and  the  clothes  dragged  up  when  it  was  pulled 
down.  This  witness  also  testified  to  a  post 
mortem  examination  of  deceased  and  that  the 
heart  of  the  deceased  was  perfectly  nor- 
mal ;  the  lungs  were  not  In  a  normal  condi- 
tion but  were  very  dark;  and  that  the  de- 
ceased was  pregnant,  the  foetus  being  prob- 
ably about  4^  months  old.  The  following 
question  was  then  asked  the  witness :  "Now, 
Doctor,  taking  your  exijerlence'  as  a  physi- 
cian and  knowledge  of  works  on  strangula- 
tion, your  knowledge  of  the  condition  of  the 
l)ody  when  you  found  it,  and  Its  location  at 
the  time,  location  of  the  scarf  and  condition 
and  location  of  the  hands  and  of  all  and 
of  every  condition  and  all  that  surrounded 
the  body,  can  you  say  or  are  you  able  to 
say  what  produced  her  death?"  To  which 
counsel  for  appellant  objected  upon  the 
ground  that  it  was  incompetent,  irrelevant,  ■ 
and  immaterial  and  called  for  a  conclusion 
of  the  witness  and  invaded  the  province  of 
the  Jury,  which  objection  was  by  the  court 
overruled,  to  which  counsel  for  appellant  ex- 
cepted. The  witness  replied:  "Yes,  sir;  lam 
able  to  state.  Q.  What,  then,  in  your  judg- 
ment produced  the  death  of  the  deceased?" 
The  witness  replied  that  her  death  was  due 
to  strangulation.  The  following  question  was 
then  asked  the  witness:  "From  your  experi- 
ence as  a  physician  and  the  conditions  you 
found  there  and  th^  condition  of  the  body, 
can  yon  say  whether  or  not  Mable  Oakes 


strangled  herself  to  death?"  To  which  coun- 
sel for  appellant  objected  upon  the  ground 
that  it  was  incompetent.  Irrelevant,  and  Im- 
material, called  for  a  conclusion  of  the  Wit- 
ness upon  testimony  upon  whldi  expert  evi- 
dence was  not  required.  Which  objection 
was  by  the  court  overruled,  to  which  ruUng 
of  the  court  counsel  for  appellant  excepted. 
The  witness  then  testified:  "I  say  she  could 
not  have  strangled  herself  to  death." 

Dr.  Edwin  De  Barr  testified  that  he  oc- 
cupied the  chair  of  chemistry  in  the  State 
University;  that  he  was  a  graduate  of  the 
Klchlgan  State  Agricultural  College  and  al- 
so the  Michigan  State  University,  and  had 
also  studied  at  the  Chicago  University.  He 
also  testified  that  he  had  made  a  study  of 
the  subject  of  strangulation  and  had  had  ex- 
perience In  a  number  of  cases  In  which  death 
had  resulted  from  strangulation.  He  further 
testlfled  that  he  had  received  from  Dr.  BUby 
a  stomach  purporting  to  be  the  stomach  of 
the  deceased  for  the  purpose  of  making  an 
analysis  of  its  content;^.  He  detected  the 
odor  of  wlilaky  in  the  stomach;  he  also 
found  one-fourth  of  a  grain  of  strychnine 
and  three-fourths  of  a  grain  of  morphine  In 
the  stomach ;  that  the  morphine  and  strych- 
nine found  in  the  stomach  was  not  sufficient 
to  produce  death;  he  found  the  inner  coat- 
ing of  the  stomach  congested  with  little  spots 
where  the  blood  had  collected.  He  was  then 
asked  the  following  question:  "Taking  the 
body  of  a  girl  23  years  of  age,  robust,  having 
a  sound  heart,  the  right  heart  being  flUed 
with  blood  of  a  dark  color,  the  girl  I>elng 
found  lying  in  a  room  with  her  hands  across 
her  chest,  her  face  very  dark,  her  eyes  slight- 
ly protruding,  lips  almost  closed,  the  clear 
white  part  of  the  eyes  bloodshot  in  both  eyes, 
the  lips  protruding,  tongue  slightly  protrud- 
ing between  the  teeth,  body  found  lying  on 
her  back  straightened  out  with  her  feet  to- 
gether, with  a  scarf  drawn  twice  around  her 
neck  very  tight  and  the  ends  turned  back 
and  resting  nnder  the  head,  the  scarf  Iieing 
pressed  deep  Into  the  skin,  the  skin  bulging 
out  over  the  scarf,  face  contorted,  discolora- 
tion both  above  and  below  the  scarf,  there 
had  lieen  an  evacuation  of  the  kidneys  and 
a  slight  evacuation  of  the  bowels,  lungs  con- 
gested, the  stomach  containing  an  ecchymotic 
condition,  a  little  bloody  froth  coming  out 
of  the  mouth  and  nose,  the  hands  folded 
upon  the  chest,  from  your  experience  as  an 
expert  and  as  a  physician  are  you  able  to 
state  what  produced  her  death?"  To  which 
counsel  for  appellant  objected  that  this  was 
not  a  proper  hyiiothetical  question  as  it  con- 
tained statements  Which  were  not  proven  tu 
exist  and  also  l)elng  irrelevant,  Incompetent, 
and  immaterial,  and  because  the  witness  had 
not  proven  himself  to  be  a  doctor  or  physi- 
cian and  as  invading  the  province  of  the  Ju- 
ry. Which  objection  was  by  the  court  over- 
ruled, to  which  counsel  for  appellant  ex- 
cepted. The  witness  replied,  "I  am  not  a 
practicing  physician,  but  I  am  able  to  state 
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that  she  died  from  strangulation."  The  wit- 
nesB  was  then  asKed,  "Taking  the  condition 
of  the  body  as  described  In  the  hypothetical 
question,  are  you  able  to  say  as  to  whether 
or  not  the  deceased  could  have  strangled  her- 
self to  death?"  To  which  counsel  for  appel- 
lant objected  upon  the  ground  that  It  was  in- 
competent, irrelevant  and  immaterial  and  In- 
vaded the  province  of  the  jury.  This  objec- 
tion was  by  the  court  overruled,  to  which 
ruling  counsel  for  appellant  excepted.  The 
witness  then  said,  "I  will  say  she  came  to 
her  death  by  strangulation  by  a  person  oth- 
er than  herself."  The  objections  to  all  of 
these  questions  and  the  answers  thereto  re- 
late to  the  same  subject  and  involve  the 
same  principles  of  law,  and  therefore  will  all 
be  discussed  together. 

As  we  gather  from  the  brief  of  counsel  for 
appellant  and  the  oral  argument  made  when 
the  case  was  submitted,  the  contention  is 
that  the  expert  testimony  should  not  have 
gone  further  than  to  state  that  the  death  of 
the  deceased  might  have  been  caused  by 
strangulation  and  that  the  court  erred  in  per- 
mitting the  witnesses  to  state  that  in  their 
opinion  the  deceased  did  die  from  strangula- 
.  tion  which  was  not  self-inflicted. 

In  their  brief  counsel  for  appellant  state 
their  position  as  follows:  "We  have  given 
the  testimony  of  three  physicians  and  a 
chemist,  EJdwin  De  Barr,  the  testimony  upon 
which  the  state  relies  to  prove  the  corpus  de- 
licti. It  will  be  observed  that,  over  the  pro- 
tests and  objections  of  the  defendant,  these 
witnesses  were  permitted  to  testify  that  death 
was  caused  by  strangulation,  not  that  death 
might  have  been  caused  by  strangulation. 
Instead  of  being  tried  by  a  jury  of  12  men, 
the  defendant  was  in  fact  tried  and  convict- 
ed by  three  doctors  and  a  chemist."  We 
cannot  agree  with  this  contention.  It  clear- 
ly appears  from  the  testimony  of  all  of  the 
witnesses  that  they  were  only  expressing 
their  opinions  as  experts  as  to  the  cause  of 
the  death  of  the  deceased.  Counsel  for  ap- 
pellant had  the  right,  on  cross-examination, 
to  question  these  witnesses  fully  and  show, 
if  they  could,  any  other  facts  and  circum- 
stances than  those  relied  upon  by  the  state 
which  might  have  resulted  in  the  death  of 
the  deceased  and  which  would  }n  any  man- 
ner weaken  the  opinions  expressed  by  the 
witnesses  as  to  the  cause  of  the  death  of  the 
deceased. 

As  a  rule,  expert  or  opinion  evidence  is  not 
admissible  as  to  any  matters  which  are  with- 
in the  knowledge  or  understanding  of  man- 
kind generally  and  is  confined  to  questions 
requiring  special  skill  or  scientific  knowl- 
edge. See  Byers  v.  State,  1  Okl.  Cr.  677, 
100  Pac.  261,  103  Pac.  532,  and  Price  v.  Unit- 
ed States,  2  Okl.  Cr.  449,  101  Pac.  1036,  139 
Am.  St  Rep.  930.  It  would  be  difficult  if 
not  impossible,  to  lay  down  a  general  rule 
which  is  applicable  to  all  cases  as  to  what 
is,  and  what  is  not  expert  evidence.  Ex- 
perts are  persons  who  are  professionally  ac- 


quainted with  some  science,  or  are  skilled  In 
some  art  or  trade,  or  who  have  experience 
and  knowledge  in  relation  to  matters  which 
are  not  generally  known  to  the  people.  Kv- 
ery  business  or  employment  which  requires 
I)eculiar  knowledge  or  experience,  and  which 
has  a  class  of  persons  devoted  to  its  pur- 
suit is  included  in  the  terms  art  or  trade, 
and  any  person  who,  by  study  or  experience, 
has  acquired  this  particular  knowledge  or 
practical  skill  may  be  allowed  to  give  in  evi* 
dence  his  opinions  upon  matters  of  technical 
knowledge  and  skill.  The  cases  in  which 
opinion  evidence  is  admissible  are  of  end- 
less variety  and  may  be  divided  into  two 
classes:  First  Where  experts  in  a  particu- 
lar science  or  calling  are  permitted  to  state 
the  opinions  formed  by  them  from  hypotheti- 
cal statements  of  facts  propounded  to  them, 
or  to  state  their  opinions  from  facts  within 
their  personal  knowledge.  Second.  Where 
persons  not  experts  are  permitted  to  testify 
as  to  opinions  formed  by  them  in  regard  to 
the  common  transactions  of  life  at  the  time 
of  their  occurrence  and  concerning  things 
which  cannot  be  reproduced  before  the  jury. 
See  DUlard  T.  State,  58  Miss.  368.  Under 
the  first  head  would  come  the  familiar  cases 
of  opinions  of  men  of  science,  testifying  as 
to  the  peculiar  learning  connected  therewith, 
or  of  the  practical  man  who  details  the  re- 
sult of  long  observation  in  the  particular 
calling'  to  which  he  has  devoted  himself. 
Under  the  second  would  fall  those  Instanc- 
es in  which  the  common  observer  is  permit- 
ted to  testify  as  to  the  direction  from  which 
a  particular  sound  seemed  to  come,  or  as 
to  the  apparent  size  or  weight  of  a  station- 
ary object  or  the  speed  of  a  moving  one,  as 
to  whether  a  person  appeared  to  be  sick  or 
well,  or  drunk  or  sober,  or  sane  or  insane,  as 
well  fts  countless  other  instances,  more  easi- 
ly imagined  than  enumerated. 

In  Koecis  v.  State,  56  N.  J.  Law,  44,  27 
Atl.  800,  Garrison,  J.,  said:  "The  expert 
witness  is  one  whose  possession  of  special 
knowledge  renders  his  opinion  admissible  up- 
on a  state  of  facts  within  bis  specialty,  with- 
out regard  to  the  manner  in  which  the  facts 
are  established,  and  without  requiring  that 
they  should  have  come.  In  whole  or  in  part 
under  the  personal  observation  of  the  wit- 
ness; whereas  the  sole  ground  upon  which 
a  witness  may  give  an  opinion  as  to  matters 
of  ordinary  knowledge  is  that  they  not  only 
came  within  his  personal  observation,  but 
that  they  come  Into  proof  so  blended  with 
the  opinion  to  which  they  give  rise  that  It 
is  receivable  in  proof  as  a  substitute  for  a 
specification  of  the  host  of  circumstances 
that  called  It  forth."  See,  further,  Yates  Bros. 
V.  Garrett,  19  Okl.  449,  92  Pac.  142:  State 
V.  Baldwin,  36  Kan.  1,  12  Pac  318;  Thomp- 
son V.  Pennsylvania  R.  Co.,  51  N.  J.  Law, 
42,  15  Atl.  833;  Powers  v.  McKenzie,  90 
Tenn.  167,  16  S.  W.  559;  McKelvey  v. 
Chesapeake  &  O.  B.  Co.,  35  W.  Va.  600,  11 
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S.  E.  261.  In  tbe  last  case  It  was  said: 
"Tbe  nonexpert  testifies  as  to  coacluslous 
which  may  be  Terilled  by  the  court  or  jury ; 
the  expert  to  conclusions  which  cannot  be. 
The  nonexpert  gives  results  of  a  process  of 
reasoning  familiar  to  everyday  life;  the  ex- 
pert gives  the  results  of  a  process  of  reason- 
ing wMch  can  be  mastered  only  by  special 
scientists."  Elxperts  are  persons  selected 
by  the  court  or  parties  to  a  cause,  on  ac- 
count of  their  knowledge  or  sl^ill,  to  examine, 
estimate,  and  ascertain  things  and  make 
a  report  of  their  opinion.  Spelden  v.  State, 
3  Tex.  App.  156,. 30  Am.  Bep.  126  (citing 
Bouv.  Law  Diet.) ;  Heacock  v.  State,  13  Tex. 
App.  97,  131;  Le  Mere  v.  McBale,  30  Minn. 
410,  15  N.  W.  682;  Travis  v.  Brown,  43  Pa. 
(7  Wright)  9t  12,  82  Am.  Dec.  540.  Mr.  Law- 
eon  lays  down  tbe  rule  that  one  may  be 
qualified  as  an  expert  witness  by  studying 
without  practice  or  practice  without  study. 
Lawson,  E<xp.  Ev.  p.  210.  He  Justly  adds 
that  mere  observation,  without  either  study 
or  practice,  will  not  be  sufiicient  Wheeler 
&  WUson  Mfg.  Co.  V.  Buckhout,  60  N.  J.  Law, 
102,  36  AU.  772,  773. 

Expert  testimony  is  admitted  because  the 
witnesses  are  supposed,  from  their  experience 
and  study,  to  have  peculiar  knowledge  upon 
the  subject  of  Inquiry  which  Jurors  generally 
have  not,  and  are  thus  supposed  to  be  more 
capable  of  drawing  conclusions  from  facts 
and  baslTig  opinieus  upon  them  than  Jurors 
generally  are  prteumed  to  be.  In  prosecu- 
tions for  murder,  the  testimony  of  medical 
experts,  as  to  the  cause  and  manner  of  the 
death  of  the  deceased,  may  be  indispensable. 
Tbe  case  at  bar  is  an  illustration  of  this. 
Very  few  persons  have  any  knowledge  or  ex- 
perience with  reference  to  death  caused  by 
straugnlation.  Without  the  testimony  of 
medical  experts,  the  Jury '  would  have  been 
entirely  in  the  dark  on  this  subject  The  ad- 
missibility of  this  evidence  was  a  question 
for  the  determination  of  the  court.  The 
weight  and  credibility  of  the  opinions  of  ex- 
perts was  a  question  for  the  jury  to  deter- 
mine, and,  if  such  opinions  were  not  well 
founded,  tbis  could  li^ve  been  shown  upon 
cross-examination.  The  most  serious  objec- 
tion to  the  introduction  of  tbe  evidence  com- 
plained of  was  as  to  whether  or  not  deceas- 
ed died  from  self-infiicted  strangulation  or 
whether  she  died  from  strangulation  produc- 
ed and  caused  by  some  other  person.  The 
general  rule  Is  that  expert  evidence  is  not 
admissible  for  tbe  purpose  of  proving  that, 
a  wound  was  or  was  not  self-inflicted.  .See 
JEJtna  Life  Ins.  Co.  ▼.  Kaizer,  115  Ky.  530, 
74  S.  W.  203.  But  there  are  exceptions  to 
this  role  as  there  are  to  all  other  rules.  In 
cases  where  a  wound  is  of  an  extraordinary 
natnre  and  Is  upon  a  portion  of  tbe  body  of 
wbicb  men  have  little  or  no  knowledge,  then 
expert  evidence  Is  admissible  for  the  purpose 
of  showing  that  it  was  or  was  not  self- 
Infllcted. 
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The  case  of  State  v.  Lee,  65  Conn.  205, 
30  Atl.  1110,  27  L.  R.  A.  498,  48  Am.  St.  Bep. 
202,  presents  an  instructive  discussion  of 
this  question.  Lee  was  Indicted  for  murder 
and  was  acquitted.  The  state  appealed  up- 
on a  question  of  law,  complaining  that  the 
trial  court  had  excluded  expert  testimony 
showing  the  wound  from  which  deceased 
died  was  not  self-inflicted.  Discussing 
this  question  the  court  said:  "The  fifth 
assignment  of  error  Is  as  follows:  'The 
court  erred  In  excluding  the  following  ques- 
tion asked  by  Mr.  Doolittle  of  the  same 
witness  (Moses  C.  White) :  "You  examined 
tbe  uterus  in  this  case,  under  the  condi- 
tions you  testified  to.  You  made  tbe  po.st 
mortem  and  examined  tbe  uterus  in  tbis 
case,  and  have  described  Its  conditions. 
Xow,  I  wish  to  ask  you  whether,  from  your 
examination  of  the  body  of  tbe  uterus,  in 
your  opinion,  the  wounds  which  you  have 
described,  upon  the  wall  of  tbe  uterus,  were 
self-inflicted."'  Tbe  finding  details  in  full 
the  facts  in  tbe  case  claimed  to  have  been 
proved  by  the  state  and  by  tbe  defense.  Tbe 
victim  of  the  crime  charged  was  a  woman 
whose  death  was  caused  by  a  lacerated 
wound  in  the  uterus,  made  by  some  Instru- 
ment used  in  the  production  of  an  abortion 
shortly  prior  to  her  death.  Tbe  defendant 
was  a  practicing  physician,  whom  the  deceas- 
ed consulted  for  the  first  time  after  she 
decided  on  sufTerlng  an  abortion.  Tb^  tes- 
timony Introduced  in  chief  by  the  state  was 
sufiicient  to  Justify  the  jury,  If  they  believed 
the  witnesses,  in  drawing  an  inference  of 
the  defendant's  guilt  Tbe  testimony  Intro- 
duced by  the  defendant  consisted  mainly  in 
contradictions  of  the  state's  witnesses;  tbe 
most  Important  contradiction  being  that  of 
the  accused  himself,  who  denied  having 
performed  any  operation  upon  tbe  deceased, 
and  stated  that  Ln  attending  tbe  deceased 
during  her  last  illness,  caused  by  the  abor- 
tion, and  sui>erintending  her  delivery  of  a 
dead  foetus  and  afterbirth,  he  acted  only  as 
an  honest  medical  practitioner  would  act 
when  called  to  attend  a  woman  suffering 
from  such  Injuries.  He  said  tbe  injuries 
were  Inflicted  by  tbe  deceased  herself,  and 
offered  testimony  claimed  as  tending  to  show 
tliat  she  was  familiar  with  tbe  mode  of  pro- 
ducing abortion  by  mechanical  means,  and 
also  testimony  tttat  tbe  deceased  stated  she 
had  inflicted  the  injury  upon  herself,  and 
bad  made  this  statement  subsequent  to  ber 
dying  declaration  testified  to  by  the  state's 
witnesses,  in  which  she  charged  the  defend- 
ant with  having  produced  the  abortion. 
Upon  rebuttal  tbe  state  called  the  witness 
Moses  C.  White,  a  practicing  physician  and 
medical  examiner  for  the  county,  who  bad, 
as  such  public  officer,  performed  an  autopsy 
on  tbe  body  of  the  deceased.  Dr.  White 
had  been  previously  examined  by  the  state 
and  cross-examined  by  the  defense  as  a  med- 
ical expert     It  Is  patent  that,  under  these 
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circamstances,  the  opinion  of  Dr.  White,  as 
a  medical  and  anrgical  expert,  upon  the  ques- 
tion whetlier  the  wound  he  bad  examined 
and  described  to  the  jury  was  so  situated 
and  of  such  a  nature  as  to  render  Its  self- 
infliction  impracticable,  was  admissible  evi- 
dence. It  is  true  that  a  wound  may  I>e  so 
situated  that  the  practicsbiilty  of  self-in- 
fliction is  an  Inference  which  all  men  are 
competent  to  draw,  requiring  no  i)eculiar 
knowledge  or  experience,  and  therefore  not 
a  proper  subject  of  expert  testimony.  But 
to  draw  such  an  inference  from  this  particu- 
lar wound  on  the  Interior  surface  of  the 
womb  of  the  deceased  plainly  required  pe- 
culiar knowledge  and  experience,  not  com- 
mon to  the  world;  and  therefore  the  opinion 
of  an  expert,  founded  on  such  knowledge  and 
experience,  is  admissible.  Taylor  v.  Monroe, 
43  Conn.  44;  Whart.  Crim.  Ev.  p.  403.  The 
importance  of  the  excluded  testimony  is 
not  less  clear.  The  testimony  in  the  case, 
as  appears  from  the  record,  was  of  such  a 
nature  that  the  question  of  the  defendant's 
guilt  might  have  wholly  turned  on  the  dis- 
puted fact  of  self-lnfllctlon,  of  the  wound. 
The  defendant  himself  relied  on  the  pos- 
sibility of  that  fact  existing  as  a  principal 
hypothesis  consistent  with  the  evidence  and 
his  own  innocence.  The  evidence  excluded 
was  relevant  to  that  fact  Justice  required 
the  admission  of  the  evidence.  What 
weight  might  have  been  given  to  it  cannot 
be  known,  but  it  well  may  be  that  the  opinion 
of  Dr.  White  would  have  convinced  the  Jury 
that  the  wound  was  not  self-inflicted,  and 
that  there  remained  no  reasonable  hypothesis 
consistent  with  the  evidence  and  the  In- 
nocence of  the  prisoner." 

The  case  of  Beckett  v.  Northwestern  Ma- 
sonic Aid  Association,  67  Minn.  298,  69  7>?. 
W.  923,  Is  also  in  point.  In  that  case  expert 
evidence  was  held  to  be  competent  showing 
that  it  is  very  rarely  that  a  suicide  inflicts 
a  wound  on  himself  on  the  back  of  bis 
person.  In  State  v.  Knight,  43  Me.  11, 
it  was  held  that  it  was  proi)er  to  allow  a 
medical  expert  to  testify  that  in  his  opin- 
ion the  wound  described  in  the  neck  of  the 
deceased  could  not  have  been  inflicted  by 
his  own  hand. 

We  are  therefore  of  the  opinion  that  the 
evidence  objected  to  was  competent  and 
proper,  and  that  the  court  did  not  err  in  ad- 
mitting the  same. 

[2]  Second.  N.  J.  Lewellen  testified  for  the 
state  that,  about  six  months  before  the  death 
of  the  deceased,  witness  had  a  conversation 
with  appellant  with  reference  to  the  deceas- 
ed in  which  appellant  stated  that  there  was 
not  a  better  girl  living  than  Mable  Oakes; 
he  thought  her  a  perfect  lady  in  every  re- 
spect; he  thought  the  world  of  her  as  a 
clerk  and  as  a  woman.  In  a  later  conversa- 
tion appellant  said:  "I  am  not  getting  along 
Just  right  at  home.  If  anything  ever  comes 
up  that  I  can  do  it  I  am  going  to  marry 


that  lady."  He  said  he  wanted  to  get  her  to 
love  him.  In  a  subsequent  conversation  ap- 
pellant stated  to  witness  that  he  was  loving 
deceased  fit  to  kill  and  she  was  loving  him. 
In  a  later  conversation  appellant  told  wit- 
ness that  be  (appellant)  and  Mable  Oakes 
had  been  out  buggy  riding  and  tliat  he  and 
Mable  Oakes  had  had  sexual  Intercourse  and 
that  Mable  cried  all  of  the  next  day.  Appel- 
lant subsequently  told  witness  tliat  one  night 
the  folks  of  the  deceased  were  away  from 
home ;  that  they  were  gone  out  In  the  coun- 
try ;  and  that  he  went  to  her  home  and  stay- 
ed with  her  all  night  Appellant  told  witness 
that  It  took  him  an  hour  and  a  half  to  ac- 
complish Ills  purpose  the  first  time  he  had 
sexual  intercourse  with  the  deceased.  Ap- 
pellant also  told  witness  that  he  could  not 
live  at  home;  it  was  too  hot  for  him;  that 
he  did  not  have  any  pleasure  at  home ;  aooie- 
tlmes  he  went  there  for  his  meals  and  some- 
times he  did  not;  that  he  and  his  wife  did 
not  sleep  together;  die  slept  upstairs  with 
the  girls  and  he  had  a  separate  room  to  him- 
self;  that  he  was  not  Uviug  with  Ills  wife 
now  and  did  not  think  he  ever  would ;  and 
that  If  his  wife  did  not  make  up  with  him 
he  had  everything  arranged  to  get  a  divorce. 
About  four  weelis  before  the  death  of  Mable 
Oakes  appellant  told  witness  that  he  had 
made  up  with  his  wife  Shortly  before  the 
death  of  the  deceased,  appellant  told  wit- 
ness tbAt  the  deceased  liad  gone  to  Dr.  Saf- 
ford  to  be  examined  to  find  out  whether  or 
not  she  was  pregnant  Appellant  also  told 
witness  that  the  deceased  had  sinking  spells 
or  spells  of  the  heart  and  that  he  had  to 
have  a  little  wliisky  in  the  office  for  her  when 
she  had  a  bad  spell.  To  all  of  this  evidence 
appellant  strongly  objected  upon  the  ground 
that  it  tended  to  prove  a  separate.  Independ- 
ent, and  distinct  offense  than  that  of  which 
appellant  was  upon  trial,  and  thereby  prej- 
udiced his  case  In  the  minds  of  the  jurors. 
The  court  overruled  this  objection,  to  which 
appellant  excepted. 

Dr.  W.  B.  SafTord  testified  for  the  state 
that,  about  three  weeks  before  the  death  of 
Mable  Oakes,  appellant  requested  witness  to 
examine  her  to  ascertain  whether  or  not  she 
was  pregnant,  and  that  witness  made  an  ap- 
iwintmeut  with  appellant  for  the  deceased 
to  visit  his  oflice  for  this  purpose :  that  soon 
after  this  deceased  came  to  the  office  of  wit- 
ness and  submitted  to  a  physical  examina- 
tion when  witness  discovered  that  she  was 
pregnant;  that,  within  an  hour  after  the 
examination  was  made,  appellant  came  to 
the  office  of  witness  to  ascertain  the  result 
of  the  examination.  Witness  informed  appel- 
lant that  deceased  was  pregnant  and  that 
appellant  then  requested  witness  to  perform 
an  abortion  on  deceased,  which  witness  re- 
fused to  do;  that  appellant  insisted  upon 
witness  performing  an  abortion  and  helping 
him  (appellant)  out  of  his  trouble,  and,  upon 
witness'  continued  refusal,  appellant  said  he 
would  perform  the  Job  himself  U  he  had  the 
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tools.  To  all  of  this  testimony  connsel  for 
appellant  objected  upon  t^e  ground  that  It 
was  Irrelevant,  Incompetent,  and  Immaterial, 
and  was  calculated  to  prejudice  the  jury 
against  appellant  The  court  overruled  this 
objection  and  admitted  the  testimony,  to 
which  ruling  counsel  for  appellant  objected. 

W.  N.  Blckel,  being  upon  the  stand  as  a 
witness  for  the  state,  was  asked  the  follow- 
ing question:  "I  will  ask  you  to  state  to  the 
jury  whether  or  not,  prior  to  the  9th  of  No- 
vember, 1010,  you  had  a  conversation  with 
the  defendant  and  In  which  conversation  he 
spoke  to  you  something  about  his  having 
studied  medicine?  Mr.  Swindall:  Objected 
to  as  incompetent,  irrelevant,  and  immateri- 
al; he  is  not  on  trial  for  studying  medicine. 
By  the  Court:  Overruled.  (The  defendant 
excepting.)  Q.  You  may  state,  what,  if  any- 
thing, he  said  to  you  at  that-  time?  A.  He 
told  me  that,  when  he  was  a  young  man,  he 
had  studied  medicine  sufflolent  to  have  been 
admitted  to  practice  had  he  pursued  that 
line."  In  their  brief  and  in  the  oral  argu- 
ment made  when  the  cause  was  submitted, 
counsel  for  appellant  bitterly  objected  to  the 
reception  of  this  testimony,  claiming  that  it 
related  to  a  separate,  independent,  and  dis- 
tinct offense  from  that  for  which'  appellant 
was  upon  trial,  and  was  highly  calculated  to 
inflame  the  minds  of  the  jury  and  prejudice 
them  against  appellant 

In  the  case  of  Vickers  v.  United  States,  1 
Okl.  Cr.  452,  98  Pac.  435,  In  a  well-consid- 
ered opinion  by  Judge  Doyle,  this  court  held 
that  evidence  is  admissible  which  tends  to 
prove  the  defendant  guilty  of  the  crime  for 
which  he  is  upon  trial,  and  even  though  It 
may  also  prove,  or  tend  to  prove,  another 
distinct  felony  and  thus  prejudice  the  ac- 
cused. We  think  that  this  is  unquestionably 
correct.  Upon  a  trial  for  murder,  the  mo- 
tive, or  want  of  motive,  upon  the  part  of  the 
defendant  for  the  commission  of  the  crime 
is  always  a  material  question  to  be  con- 
sidered by  the  Jury.  An  examination  of  the 
reported  cases  will  show  that  illicit  relations 
between  the  sexes  has  always  been  a  most 
prolific  source  of  murder.  For  a  full  pres- 
entation and  discussion  of  our  views  upon 
this  subject  see  Burns  v.  State,  8  Okl.  Cr. 
B54,  129  Pac.  657 ;  Ex  parte  Harklns,  7  Okl. 
Cr.  464,  124  Pac.  931 ;  Ex  parte  Jefferles,  7 
Okl.  Cr.  544,  124  Pac.  924,  41  L.  R.  A.  (N.  S.) 
749.  Illicit  love  wlU  sink  its  victims  to  a 
greater  degradation  and  prompt  the  commis- 
sion of  more  desperate  deeds  and  unjustifi- 
able crimes  than  any  other  passion  to  which 
poor  erring  mortality  is  the  slave. 

We  think  that  the  state  could  not  have 
proven  a  more  iwwerful  motive  upon  the 
part  of  appellant  to  kill  the  deceased  than 
by  proving  that  illicit  relations  had  existed 
between  them  during  the  time  when  appel- 
lant was  estranged  from  his  wife,  and  that, 
after  appellant  had  become  reconciled  to  his 
wife,  he  discovered  that  the  deceased  was 
pregnant  as  a  result  of  their  Illicit  relations, 


and  after  he  had  failed  to  Induce  a  physician 
to  produce  an  attortlon  upon  the  deceased, 
and  he  knew  that  unless  the  deceased  was  dis- 
posed of,  their  secret  and  shame  would  soon 
become  public.  We  therefore  think  that  all 
of  the  evidence  on  this  subject,  while  it  did 
prove  a  separate  offense  upon  the  part  of 
appellant,  yet  it  was  pertinent  to  the  charge 
for  which  he  was  upon  trial  and  was  there- 
fore properly  admitted  by  the  court  The 
testimony  that  appellant  was  familiar  with 
medical  science  also  tended  to  explain  the 
unusual  manner  in  which  the  death  of  the 
deceased  was  effected.  The  court,  therefore, 
did  not  err  in  admitting  this  evidence. 

[S]  Third.  Appellant  complains  at  the  ac- 
tion of  the  trial  court  In  refusing  to  give  a 
number  of  special  instructions  requested. 
With  one  exception,  all  of  the  propositions 
presented  by  counsel  for  appellant  with  ref- 
erence to  the  instructions,  have  been  pre- 
viously passed  upon  by  this  court  adversely 
to  the  contentions  made.  It  Is  therefore  not 
necessary  to  discuss  them  again.  The  in- 
struction referred  to  as  constituting  the  ex- 
ception is  as  to  the  effect  and  weight  that 
should  be  given  to  the  testimony  of  experts. 
The  Instruction  requested  Is  argumentative 
and  highly  calculated  to  confuse  the  minds 
of  the  jurors  who  are  not  supposed  to  t>e 
learned  in  the  law.  The  court,  therefore, 
did  not  err  In  refusing  to  give  the  Instruc- 
tion requested  by  appellant  upon  this  sub- 
ject 

The  court  did,  however.  Instruct  the  jury 
upon  this  question  as  follows:  "Gentlemen 
of  the  jury,  the  court  has  permitted  expert 
testimony  to  be  given  in  the  trial  of  this 
case  and  In  this  connection  the  court  in- 
structs you  that  the  opinions  of  expert  wit- 
nesses are  to  be  considered  by  you  in  con- 
nection with  all  other  evidence  In  the  case. 
You  are  not  to  act  upon  such  opinion  to  the 
exclusion  of  other  testimony.  In  determin- 
ing the  weight  of  the  testimony  of  expert 
witnesses,  you  are  to  apply  the  same  general 
rules  that  we  applied  to  the  testimony  of  oth- 
er witnesses.  Taking  into  consideration  the 
opinions  of  the  expert  witnesses,  together 
with  all  other  evidence,  you  are  to  deter- 
mine for  yourselves,  from  the  whole  evi- 
dence, whether  It  establishes  the  guilt  of  the 
defendant  beyond  a  reasonable  doubt,  as 
charged  In  the  Information."  We  think  the 
Instruction  given  by  the  court  is  correct. 

[4]  Fourth.  It  was  proven  that  the  body  of 
the  deceased  was  found  in  a  back  room  ad- 
joining defendant's  office  about  2  or  3  o'clock 
In  the  afternoon.  It  was  also  proven  that 
the  deceased  was  a  robust,  healthy  girl  about 
23  years  of  age,  and  that  she  left  her  fa- 
ther's house  that  morning  to  go  to  the  of- 
fice of  appellant  at  which  she  was  employed, 
and  that  she  did  not  go  home  for  dinner. 
Appellant  was  proven  to  have  been  at  his 
office  about  12  and  also  at  about  1  o'clock 
on  the  day  of  the  homicide.  About  2  or  3 
o'clock  the  father  of  the  deceased,  passinji 


Digitized  by  V^OOQ IC 


724 


131  PACIFIC  RBPOETER 


(OkL 


nenr  the  ofBce  of  appellant,  was  called  by 
appellant  Upon  entering  the  ofiBce,  api)el- 
lant  informed  the  father  of  the  deceased  that 
he  believed  that  his  daughter  was  dead.  He 
then  carried  the  father  of  the  deceased  to 
the  room  in  which  the  body  was  lying  and 
stated  that  this  was  the  position  in  which 
he  had  found  her.  The  father  of  the  de- 
ceased examined  the  corpse  and  found  that 
there  was  yet  some  warmth  about  the  heart 
and  that  the  body  was  in  the  condition  de- 
scribed by  the  attending  physicians.  The 
father  of  the  deceased  also  testified  that  dur- 
ing the  month  of  September  he  had  stated 
to  appellant  that  he  wanted  his  girl  to  quit 
working  for  appellant,  but  that  appellant  re- 
IiHcd  he  did  not  want  her  to  quit  at  all; 
that  he  and  the  deceased  intended  to  get 
married.  Appellant  stated  that  he  and  his 
wife  had  separated  and  that  he  was  going 
to  get  a  divorce.  The  record  covers  nearly 
SOO  pages  and  contains  many  other  facts 
showing  the  relations  existing  between  np- 
pellant  and  the  deceased  of  a  similar  nature 
to  those  hereinbefore  stated  in  this  opinion. 
[5]  Fifth.  Appellant's  counsel  complain  of 
certain  alleged  improper  remarks  claimed  to 
have  been  made  In  the  closing  argument  of 
counsel  for  the  prosecution.  Upon  an  ex- 
amination of  the  record,  we  find  that  the 
only  reference  to  this  matter  is  contained  in 
some  remarks  made  by  one  of  the  counsel 
for  appellant  after  the  argument  was  over 
and  before  the  jury  had  retired  to  consider 
their  verdict.  The  record  does'  not  contain 
a  certificate  of  the  trial  court  that  the  prose- 
cuting attorney  used  the  language  which  he 
was  charged  with  having  used  by  counsel 
for  appellant.  We  have  time  and  again  de- 
cided that  improper  remarks  made  by  a  pros- 
ecuting attorney  in  his  argument  to  the  Jury 
must  be  Incorporated  in  the  case-made  and 
certified  to  by  the  trial  judge  before  they 
can  be  considered  upon  appeal.  Such  re- 
marks cannot  be  presented  by  afSdavIts  or 
in  any  other  manner  than  under  the  certifi- 
cate of  the  trial  judge,  unless  it  appears 
from  the  record  that  counsel  for  the  defend- 
ant requested  the  trial  judge  to  have  such 
remarks  taken  down  by  the  stenographer,  in 
order  that  he  might  Incorporate  such  re- 
marks and  his  objections  thereto  in  the  rec- 
ord ;  and  the  court  had  refused  to  have  this 
done.  In  that  event  only  can  such  remarks 
be  presented  to  this  court  upon  appeal  by 
nfifidavit.  If  it  had  been  made  to  appear 
by  the  record  that  coun.<»el  for  appellant  had 
requested  the  trial  court  to  have  the  stenog- 
rapher take  down  in  shorthand  any  state- 
ment made  by  the  prosecuting  attorney  dur- 
ing his  closing  argument  to  be  made  a  part 
of  the  case-made  upon  appeal,  and  that  the 
court  had  refused  to  comply  with  such  de- 
mand, then  this  fact  might  have  been  shown 
by  afflaavits  or  any  other  competent  evi- 
dence, and  such  refusal  upon  the  part  of  the 
court  would  have  been  ground  for  reversal, 
without  regard  to  the  mciitii  of  the  case. 


But  It  Is  not  claimed  that  any  such  rcquo^<t 
was  made  by  counsel  for  appellant  or  re- 
fused by  the  trial  court,  and,  as  the  court 
has  not  certified  to  the  statements  contained 
In  the  record  made  by  counsel  for  appellant, 
we  cannot  consider  such  statements  as  a 
part  of  the  record.  See  Lamm  et  aL  ▼• 
State,  4  Okl.  Cr.  641,  111  Pac.  1002. 

[d]  Sixth.  If  we  were  to  state  all  of  the 
evidence  in  this  case,  It  would  fill  a  volume 
of  our  reports.  It  la  not  necessary  that  the 
evidence  should  be  stated  in  full.  We  think 
from  the  statement  of  facts  contained  In  this 
opinion,  In  connection  with  the  other  evi- 
dence in  the  case  which  appears  In  the  rec- 
ord, that  an  honest  and  intelligent  jury 
could  not  be  impaneled  who,  with  a  due  re- 
gard for  the  evidence  and  their  oaths,  could 
do  otherwise  than  convict  appellant  of  mur- 
der. In  fact,,  his  acquittal  would  have  been 
a  great  miscarriage  of  justice.  We  regard 
this  as  the  most  cold-blooded,  cowardly,  and 
Infamous  murder  committed  in  Oklahoma  to 
which  our  attention  has  been  called.  To 
gratify  his  animal  passions  and  under  prom- 
ises of  getting  a  divorce  from  bis  wife  and 
marrying  deceased,  appellant.  In  the  sacred 
name  of  love,  laid  seige  to  the  citadel  of 
the  heart  of  a  young  and  inexperienced  girl 
and  accomplbbed  her  ruin.  His  own  state- 
ments conclusively  show  that  he  alone  ia 
responsible  for  her  seduction,  and,  when  he 
learned  that,  as  a  result  of  her  defilement, 
she  was  about  to  become  a  mother,  and  l>e- 
Ing  unable  to  induce  a  doctor  to  perform  an 
abortion  and  cover  up  his  treachery  and  in- 
famy, he  in  a  cowardly  manner  deliberately 
strangled  her  to  death. 

Appellant  had  stated  that  he  kept  whisky 
in  his  office  to  give  to  the  deceased  when  she 
had  sinking  spells.  He  doubtless  gave  her 
whisky  on  the  day  of  the  homicide  contain- 
ing enough  morphine  .to  stupify  and  not  to 
kill  her,  the  better  to  enable  him  to  strangle 
her  to  death  without  causing  her  to  call  for 
assistance.  The  presence  of  strychnine  in 
the  stomach  would  give  color  to  appellant's 
claim  that  deceased  had  sinking  spells  and 
suggest  the  idea  that  this  came  from  medi- 
cine which  she  had  taken  to  etrengthea  ber 
heart  This  makes  the  testimony  that  ap- 
pellant had  read  medicine  clearly  admissible. 
It  strengthens  the  presumption  tluit  appel- 
lant was  preparing  to  cover  up  his  tracks 
and  manufacture  a  defense. 

We  believe  that  the  gallows  was  cheated 
of  its  due  when  the  jury  failed  to  inflict 
the  death  penalty  upon  appellant  Tbe 
protection  of  female  purity  requires  that 
such  conduct  as  appellant  has  been  giiilty  of 
should  receive  the  most  severe  possible  pun- 
ishment 

We  find  no  material  error  in  the  record. 
The  Judgment  of  the  lower  court  ia  therefore 
in  all  things  affirmed. 

ARMSTRONG,    P.    J.,    and    DOrLE,    J, 

concur. 


Digitized  by 


Google 


OkL) 


STEWARD  r.  STATB 


725 


(t  OkL  Cr.  ttt) 

WELLS  T.  STATB. 
(Criminal  Court  of  Appeals  .of  Oklahoma.. 
Ma;  3,  1913.) 
CoNTKUPT  (I  66*)— AppbaI/— Jurisdiction. 

The  Criminal  Court  of  Appeals  has  no  ju- 
risdiction to  review  civil  contempt  proceedings 
wherein  defendant  is  adjudged  goilty  of  con- 
tempt for  failure  to  pay  attorney  fees  and  ali- 
monj. 

[Ed.  Note,— For  other  cases,  see  Contempt, 
Cent.  Dig.  {{  21S-21f5,  223-237;  Dec.  Dig.  $ 
66.*] 

Appeal  from. District  Court,  Hughes  Coun- 
ty ;  John  Caruthers,  Judge. 

Carl  R.  Wells  was  adjudged  guilty  of  con- 
tempt, and  appeals.    Appeal  dismissed. 

Crump  &  Skinner  and  lilann,  Rogers  & 
Harris,  all  of  HoldenvllVe,  for  plaintiff  In 
error.  Chaa.  West,  Atty.  Gen.,  and  Smith  C. 
Matson,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  In  error  was  on 
April  11,  1912,  ordered  to  be  committed  to 
the  custody  of  the  sheriff  and  confined  to 
the  county  jail  of  Hughes  county  until  such 
time  as  he  complied  with  the  order  of  said 
court  as  theretofore  made,  directing  htm  to 
pay  $400  alimony  and  $100  attorney  fee, 
awarded  In  a  divorce  wherein  Phoeble  A. 
Wells  was  plaintiff  and  plaintiff  in  error  was 
defendant  From  this  Judgment  an  appeal 
was  attempted  to  t>e  taken  by  filing  in  this 
court  June  8,  1912,  a  petition  In  error  with 
case-made. 

The  Attorney  General  has  filed  a  motion  to 
dismiss  the  appeal  as  follows:  "Because  the 
record  discloses  and  the  petition  In  error  re- 
cites that  this  Is  an  appeal  from  a  'Judgment 
and  sentence  rendered  In  a  certain  cause 
pending  in  the  district  court  of  Hughes  coun- 
ty, Okl.,  wherein  Phoeble  A.  Wells  was  plain- 
tiff and  Carl  Wells  was  defendant,  and 
wherein  this  defendant  was  adjudged  to  be 
guilty  of  the  crime  of  contempt  of  court  in 
not  paying  certain  attorney's  fees  and  alimony 
awarded  against  htm  upon  a  former  hearing 
In  said  cause,'  etc..  It  clearly  appearing  from 
the  fact  of  the  petition  in  error  that  this  is 
an  appeal  from  a  Judgment  rendered  in  a 
civil  and  not  a  criminal  action." 

The  question  presented  is  the  same  aa  the 
one  decided  in  Flathers  v.  State,  7  Okl.  Cr. 
668.  125  Pac.  902,  and,  for  the  reasons  given 
in  the  opinion  in  that  case,  the  motion  to 
dismiss  for  want  of  Jurisdiction  Is  sustained 
and  the  purported  appeal  herein  dismissed. 


(•  Okl.  Cr.  327) 

STEWARD  T.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

May  3,  1013.) 

(BylMbiu  hy  the  Court.) 
1.  HoMiciD*  (§  342*)  —  Appbal  — Ebbob  Fa- 
vorable'to  Dbfendant. 

'When    tbe    court    submits    the   issue,    an( 
the    Jury   finds    the   defendant   guilty    of   man- 


slaughter in  the  second  degree.  In  a  case  where 
tbe  law  and  the  facts  makes  the  crime  murder 
or  manslaughter  in  the  first  degree,  it  is  an 
error  in  favor  of  the  defendant,  of  which  the 
law  will  not  take  cognizance,  and  of  which 
the  defendant  cannot  complain. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  i  722;   Dec.  Dig.  i  342.»] 
2.  CtiiMiiTAi,    Law    (|   1048* )— Appeal   and 

Ebrob— Presentation  Below— Necessitt. 
Errors  can  be  made  available  on   appeal 
only  by  exceptions  duly  taken  on  the  triaL 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  2C56,  2657,  2670;  Dec  Dig. 
I  1048.*] 

Appeal  from  District  Court,  Pontotoc 
County;  Tom  D.  HcKeown,  Jndge. 

O.  A.  Steward  was  convicted  of  manslaugh- 
ter in  the  second  degree,  and  he  appeals. 
Affirmed. 

W.  T.  Anglhi,  of  Calvin,  and  Crawford  & 
Bolen,  of  Ada,  for  plaintiff  In  error.  Chas. 
West,  Atty.  Gen.,  Smith  0.  Matson,  Asst 
Atty.  Qea.,  and  Jos.  L.  Hull,  Spec.  Asst  Atty. 
Gen.,  for  the  State. 

DOYLE,  J.  The  plaintiff  in  error,  here- 
inafter called  tbe  defendant  was  convicted 
of  manslaughter  in  the  second  degree  in  the 
district  court  of  Pontotoc  county  on  an  in- 
formation  filed  in  said  court  February  3, 

1910,  charging  him  with  the  murder  of  one 
D.  T.  Gray  in  said  county  on  or  about  tbe 
24th  day  of  December,  1909,  and  in  accord- 
ance with  the  verdict  of  the  Jury  he  was 
sentenced  to  imprisonment  in  the  peniten- 
tiary for  a  term  of  tliree  years.  The  judg- 
ment and  sentence  was  entered  March   14, 

1911.  An  appeal  was  perfected  by  filing  in 
tills  court  September  13,  1911,  a  petition  in 
error  with  case-made. 

The  facts  of  tliis  case  so  far  as  deemed 
material  to  a  proper  understanding  of  the 
questions  presented  are  as  follows:  It  ap- 
pears from  the  record  that  the  defendant 
was  a  physician  with  an  office  in  the  town 
of  Allen.  The  killing  occurred  in  the  de- 
fendant's otHce  on  Christmas  Eve;  the  de; 
fendant  was  shot  with  a  45-callber  pistol,  the 
bullet  entered  2i/4  Inches  below  and  back  of 
the  left  nipple,  and  came  out  3  inches  below 
the  right  shoulder  blade. 

Three  persons  besides  the  defendant  and 
the  deceased  were  in  the  room  at  the  time; 
of  these  two  testified  for  tbe  state  and  one 
for  the  defendant 

Jim  Story  testified:  That  he  went  with 
the  deceased  to  Dr.  Jones'  office,  and  there 
found  Dr.  Jones,  Julian  Donaghey,  and  the 
defendant  That  there  was  a  double-barrel 
shotgun  on  a  table  In  the  room,  and  the  de- 
fefidant  was  sitting  behind  the  table.  The 
deceased  remarked,  "Seems  like  you  are  hav- 
ing a  jubilee  up  here."  The  defendant  said, 
"I  have  a  right  to  protect  my  house;"  and 
the  deceased  answered,  "I  do  not  blame  yon ; 
I  would  too."  The  defendant  then  Jumped 
up,  and  came  out  with  a  six-shooter,  and  the 
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deceased  said,  "Don't  shoot  me,  Doc.,"  and 
walked  towards  him.  The  defendant  struck, 
the  deceased  with  the  six-shooter,  and  de- 
ceased picked  up  the  shotgun,  and  witness 
knocked  it  out  of  his  hands  on  the  floor. 
Donaghey  said,  "Jim,  you  are  going  to  get 
shot;"  and  witn£88  got  from  between  them. 
The  defendant  and  the  deceased  were  then 
scuffling  over  the  six-shooter;  the  deceased, 
holding  the  muzzle,  shoved  the  defendant 
down,  and  the  gun  went  off.  The  deceased 
let  go  of  the  pistol  and  grabbed  the  shotgun, 
holding  the  muzzle  towards  the  defendant. 
The  defendant  then  fired  again,  and  the  de- 
ceased said,  "You  have  killed  me,"  and  laid 
down  and  died  in  a  few  minutes.  The  de- 
ceased was  unarmed.  He  further  testified 
that  the  deceased  had  not  made  any  more  to 
do  the  defendant  any  harm  at  any  time  be- 
fore the  defendant  drew  the  pistol. 

Julian  Donaghey  testified  that  he  was  sit- 
ting In  the  ofiSce  when  Jim  Story  and  the 
deceased  came  in,  and  his  testimony  was  in 
substance  the  same  as  that  of  witness  Jim 
Story. 

Nute  Smitli,  Ebb  Ashford,  and  Ira  Single- 
ton  testified  that  they  were  in  the  defend- 
ant's office  a  short  time  before  the  killing, 
and  Ashford  picked  the  shotgun  from  the 
table,  and  the  defendant  said  "not  to  be 
monkeying  with  it,"  and  took  the  gun 
from  him,  and  broke  it,  and  a  shell  fell 
out  on  the  floor.  The  defendant  picked  the 
shell  up,  and  put  it  in  his  pocket,  and  breech- 
ed the  gun;  that  they  were  drinking  whis- 
ky, and  the  defendant  ordered  them  out  of 
his  office,  and  pushed  Nute  Smith  down  the 
stairs;  that  they  went  into  a  pool  hall,  and 
told  the  deceased  about  the  trouble,  and  he 
said,  "Take  a  fool's  advice,  and  stay  away 
from  up  there." 

J.  B.  Robinson  testified  that  he  was  In 
Dr.  Means'  drug  store  right  under  the  de- 
fendant's office,  and  heard  the  shots,  and 
walked  out  and  started  up  the  stairs,  and 
was  about  two-thirds  of  the  way  up  when  the 
defendant  said,  "'Hold  on  there;  don't  come 
up  here.'  I  said,  'This  is  Banks  Robinson;' 
and  he  said,  'All  right.  Banks.'  He  was 
standing  In  the  door  with  the  shotgun  and  a 
pistol  in  his  hands.  I  looked  around  and  saw 
Mr.  Gray  laying  there,  and  I  said,  'Doctor, 
how  come  this?'  and  he  said,  'I  cannot  tell 
you;  it  was  done  so  quick  that  I  do  not  know 
how  it  was  done;  I  never  was  so  sorry  over 
anything  in  my  life  as  this.'  I  said,  'Doctor, 
did  you  kill  him  with  bird  shot?'  and  be 
said,  'No,  Banks,  I  killed  him  with  buck- 
shot' As  I  said  this,  he  unbreeched  the 
shotgun  and  put  in  a  couple  of  shells.  He 
asked  me  to  look  over  the  room,  and  see  if 
I  could  find  any  shells.  T  looked,  and  found 
one,  a  No.  10,  loaded  with  buckshot" 

On  behalf  of  the  defendant  Sam  Weems 
and  Jim  Crawford  testified  that  they  heard 
the  deceased  remark  to  some  one,  "I  will 
go  up  and  see  If  he  will  kick  me  out  that 


way,"  and  a  few  minutes  afterwards  they 
heard  the  shooting. 

Dr.  Jolm  B.  Jones  testified:  That  he  offlc- 
ed  with  Dr.  Steward,  the  defendant;  that 
the  deceased,  with  Jim  Story,  walked  in  and 
said,  "You  all  seem  to  be  having  a  Jubilee 
np  here,"  and  Julian  Donaghey  said,  "No, 
we  are  not  having  a  Jabilee;  but  I  think  a 
fellow  fell  down  the  stairs  and  cut  his  hands 
on  a  whisky  bottle;"  and  the  deceased  said, 
"You  need  not  tell  me  that  is  all  there  was 
to  it,  because  I  know  there  was  something 
else  to  it;"  and  the  defendant  said,  "I  do 
not  know  that  it  makes  any  difference  to  any 
one  whether  there  Is  anything  to  it;  we 
have  to  protect  our  office  against  any  such 
crowd  as  that;  we  are  not  going  to  have 
any  drunken  crowd  around  here."  That  the 
deceased  then  advanced  forward,  and  re- 
marked, "  'You  old  son  of  bitch,  what  la  the 
matter?'  and  everything  started  quicker  than 
you  could  hardly  say."  The  deceased  grab- 
bed the  shotgun,  and  Jim  Story  grabbed  him 
by  the  arm,  and  the  gun  fell  on  the  floor. 
Witness  grabbed  the  defendant,  and  fell  on 
the  floor,  and  the  defendant  fell  over  him. 
That  he  heard  two  shots,  and  as  he  looked 
the  deceased  was  holding  the  shotgun  In  the 
defendant's  face.  The  deceased  dropped  the 
gun,  and  grabbed  his  stomach,  and  said,  "He 
has  killed  me." 

Tom  Smith  testlfled  that  the  defendant 
had  a  commission  under  him  as  a  deputy 
sheriff. 

The  defendant  did  not  testify. 

On  rebuttal  several  witnesses  testified  that 
the  deceased  had  a  good  reputation  as  be- 
ing a  peaceable,  law-abiding  dtlzen.  It  was 
the  theory  of  the  state  that  the  homicide 
was  deliberate  and  maHclous.  The  defense 
was  justifiable  homicide  in  self-defense.  The 
view  we  are  constrained  to  take  of  this 
case  renders  it  unnecessary  to  pass  upon 
the  questions  raised  by  the  assignment  of 
errors,  except  the  one  that  the  verdict  la 
contrary  to  the  evidence.  Under  the  evi- 
dence in  this  case  as  to  whether  or  not 
the  killing  was  in  necessary  self-defense 
was  a  question  of  fact  for  tiie  Jury.  The 
right  of  the  defendant  to  use  sufficient  force 
to  eject  the  deceased  from  his  office  did 
not  in  itself  Justify  his  assault  by  a  deadly 
Weapon.  If  after  remonstrance  an  invasion 
of  the  premises  of  another  presumably  for 
the  purpose  of  assault  cannot  otherwise  be 
prevented,  it  may  be  Justifiable  homicide  to 
kill  the  person  so  forcibly  invading.  Our 
Code  provides  (section  2290),  in  so  far  as  ap- 
plicable, as  follows:  "When  resisting  any 
attempt  to  murder  such  i)erson,  or  to  com- 
mit any  felony  upon  him  or  her,  or  upon  or 
in  any  dwelling  house  in  which  such  per- 
son is;  or,  when  committed  in  the  lawful 
defense  of  such  person,  •  •  •  when 
there  Is  a  reasonable  ground  to  apprehend 
a  design  to  commit  a  felony,  or  to  do  some 
great  personal  injury,  and  imminent  danger 
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of  aacH  design  being  acoompUsbed."  If  a 
man,  though  In  no  apparoit  danger,  kills 
another  through  fear,  undue  alarm,  or  cow- 
ardice, under  the  belief  honestly  entertained 
that  great  personal  injury  is  about  to  be 
inflicted  upon  him,  it  cannot  be  claimed  that 
nnder  snch  circumstances  he  would  be  Justi- 
fied In  BO  doing,  because  the  belief  would  be 
an  unreasonable  one,  and  not  Justified  by 
the  circumstances  in  which  be  was  placed. 
The  right  of  self-defense  is  founded  on  the 
law  of  necessity,  and  can  only  be  exercised 
when  the  slayer  la  acting  under  a  reason- 
able belief  arising  from  the  circumstances 
of  the  case,  as  they  appear  to  him,  that  bis 
life  is  In  imminent  danger,  or  that  he  is  in 
danger  of  great  personal  injury,  from  some 
overt  act  of  his  assailant,  and  that  the  dan- 
ger was  so  urgent  and  imminent  at  the  time 
of  the  killing  that  It  was  necessary  for  him 
to  take  life  to  protect  his  own.  The  reason- 
ableness of  the  defendant's  belief  must  be 
determined  from  bis  standpoint,  but  it  is 
a  question  for  the  Jury  as  to  whether  he  bad 
sufficient  grounds  upon  which  to  base  such 
belief.  And  -if  there  is  a  conflict  In  the  eyl- 
dence,  or  different  Inferences  may  be  drawn 
therefrom,  it  is  the  province  of  the  Jury  to 
wdgh  the  evidence  and  determine  the  facts. 
It  Is  no  more  the  province  of  the  appellate 
court  than  of  the  trial  court  to  determine 
controverted  questions  of  fact'  arising  upon 
conflicting  evidence. 

The  instructions  of  the  court  fully  and 
fairly  covered  the  law  of  Justifiable  homicide 
in  self-defense.  The  court,  however,  for 
some  reason  not  apparent  from  the  record 
submitted  to  the  Jury  the  issue  of  man- 
slaughter in  the  second  degree.  It  must 
be  admitted  that  the  evidence  in  the  case 
does  not  show,  or  tend  to  show,  any  of  the 
elements  or  ingredients  of  manslaughter  in 
the  second  degree,  even  assuming  the  facts 
to  be  as  claimed  by  the  defendant,  and  as 
■howB  by  the  evidence  offered  on  his  be- 
half. Obviously,  when  the  homicide  is  ad- 
mitted, and  Justification  in  self-defense  is 
relied  upon  as  a  defense,,  there  can  be  no 
element  of  manslaughter  In  the  second  de- 
gree^ even  where  the  defendant  does  not  tes- 
tify as  In  this  case.  Our  procedure  criminal 
provides  that  the  Jury  may  find  the  defend- 
ant guilty  of  any  offense,  the  commission  of 
which  Is  necessarily  included  in  that  with 
which  be  is  charged  in  the  Indictment  or 
Information,  and  "what  it  appears  that  a  de- 
fendant has  committed  a  public  offense,  and 
there  is  reasonable  ground  .or  doubt  in  which 
of  two  or  more  degrees  he  is  guilty,  he  can 
be  convicted  of  the  lowest  of  such  degree 
only."  Section  6829  and  section  6875u.  The 
law  makes  it,  however,  the  duty  of  the  court 
in  charging  the  Jury,  where  there  is  no  evi- 
dence tending  to  prove  the  commission  al 
an  offense  whlct  Is  necessarily  included  in 
the  offense  charged,  to  refuse  to  instruct  on 


such  included  offense  or  lower  degree  of  the 
offense  charged  in  the  indictment  or  infor- 
mation, and  it  la  the  settied  rule  of  decisi<m 
in  this  state  that  it  la  the  inty  of  the  trial 
court  to  say  in  a  homicide  case,  as  a  mat- 
ter of  law,  whether  there  la  any  evidence 
that  would  tend  to  reduce  the  dqree  of  the 
offMiae  to  manslaughter  In  the  second  de- 
gree. Cannon  v.  Territory,  1  Okl.  Cr.  800, 
99  Pac.  622.  Says  Mr.  Wharton:  "The  prov- 
ince of  the  court  on  an  issue  as  to  the 
degree  of  a  bomldde  is  to  guide  and  direct 
the  Jury,  and  keep  them  within  proper 
bounds.  It  is  its  duty  to  determine  whether 
competent  evidence  has  been  Introduced, 
which,  if  believed  by  the  Jury,  would  fur- 
nish the  elements  or  ingredients  of  any  par- 
ticular grade  of  homicide."  Wharton  on 
Homicide  (3d  Ed.)  p.  241. 

There  seems  to  be  a  growing  laxity  in  the 
observance  of  the  rule  which  requires  trial 
courts  to  confine  the  instructions  to  the  in- 
cluded offenses  or  lesser  degrees  which  the 
evidence  tends  to  prove.  While  this  court 
has  not  been  called  upon  to  construe  onr 
singular  constitutional  provision  {article  2, 
I  21),  "nor  shall  any  person,  after  having 
been  once  acquitted  by  a  Jury,  be  again  put 
in  Jeopardy  of  life  or  liberty  for  that  of 
which  he  has  been  acquitted,"  trial  courts 
should  not  be  unmindful  of  the  fact  that  It 
is  a  matter  of  grave  doubt  whether  a  de- 
fendant after  having  been  acquitted  of  the 
higher  offense  and  convicted  of  an  includ- 
ed lower  or  Inferior  one  may  again  after 
having  secured  a  new  trial  be  placed  upon 
trial  for  the  higher  offense  charged  In  the 
indictment  or  information. 

[2]  In  this  case  the  Instructions  submit- 
ting the  issue  of  manslaughter  in  the  sec- 
ond degree  were  not  excepted  to  by  the 
defendant,  and  errors  can  be  made  avail- 
able on  appeal  only  by  exceptions  duly  tak- 
en on  the  trial. 

[1]  If  the  Jury  in  mercy  or  sympathy  for 
the  defendant  or  by  a  mistaken  view  of  the 
law  or  the  facts  finds  the  defendant  gnllty 
of  manslaughter  in  the  second  degree,  In  a 
case  where  the  law  and  the  facts  make  the 
crime  murder  or  manslaughter  in  the  first 
degree,  it  is  an  error  in  favor  of  the  de- 
fendant of  which  tbe  law  will  not  take  cog- 
nizance and  of  which  the  defendant  cannot 
complain.  Where  tbe  issue  has  been  sub- 
mitted, the  Jury  have  the  undoubted  power 
to  fix  the  crime  in  the  lowest  degree  when 
it  ought  under  the  law  and  the  evidence  to 
be  fixed  in  a  higher  degree.  We  have  giv- 
en a  careful  consideration  to  this  case,  and 
we  do  not  find  that  any  injustice  has  been 
done  tbe  defendant 

The  Judgment  of  the  district  court  of  Pon- 
totoc county  is  therefore  affirmed. 

ARMSTRONG,  P.  J,  and  FURMAN,  J4 
concur.  ' 
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BROOKS  T.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

May  3,  1913.) 

(Bvttahw  (y  the  Court.) 

Rapb  ((  S2*)— SnmciENCT  of  Evidktcs. 

In  a  proaeoution  for  statutory  rape,   the 

evidence  is  held  to  support  the  verdict  and  that 

no  reversible  error  was  committed  on  the  trial. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 

Dig.  H  n-74,  76;  Dec  Dig.  {  52.*] 

Appeal  from  District  Court,  Le  Flore  Coun- 
ty; W.  H.  Brown,  Judge. 

Everett  Brooks  was  convicted  of  statutory 
rape,  and  he  appeals.    Affirmed. 

Tom  W.  Neal,  of  Poteau,  for  plaintiff  In 
error.    The  Attorney  General,  for  the  State. 

DOYI/B,  J.  Plaintiff  In  error,  Everett 
Brooks,  was  convicted  of  the  crime  of  stat- 
utory rape  committed  on  Maud  Alton,  an 
nnmarried  female  over  the  age  of  16  years 
and  under  the  age  of  18  and  of  previous 
chaste  and  virtuous  character,  on  or  alx>ut 
June  15,  1910,  and  in  accordance  with  the 
Tercttct  of  the  jury  was  sentenced  to  serve 
ft  term  of  five  years'  imprisonment  in  the 
I>enltentiary.  The  judgment  and  sentence 
was  entered  November  18,  1911.  To  reverse 
the  judgment,  an  appeal  by  case-made  was 
perfected. 

Briefly  stated,  the  salient  facts  are  as 
follows:  Maud  Alton's  testimony  is  in  part 
1b  the  words  as  follows:  "He  began  going 
with  me  In  the  spring  after  my  mother  died 
In  the  winter.  He  always  seemed  to  be  a 
very  nice  young  man  until  along  about  De- 
cember, 1909,  and  then  he  began  to  make  In- 
decent proposals  to  me,  and  I  refused  him 
and  asked  him  if  I  got  In  a  bad  condition 
what  would  he  do.  He  said  he  would  go  to 
Poteau  and  get  the  license  and  come  back 
and  have  the  ceremony.  I  never  did  give  up 
and  he  always  had  such  talks  until  in  April, 
1910,  and  then  he  began  trying  toi  have  in- 
tercourse with  me  and  never  did  succeed  un- 
til along  in  June,  and  then  he  did  have  in- 
tercourse with  me  off  and  on  until  along  in 
November,  and  I  had  never  had  anything 
to  do  with  any  other  young  man  that  way, 
and  In  November  I  got  in  a  bad  condition 
and  I  told  him  and  he  proposed  for  me  to 
go  to  my  uncle's  in  Tennessee  and  get  shut 
of  it,  and  no  one  here  would  know  anything 
about  it,  and  I  refused  to  go." 

Joe  Brooks  testified  that  the  defendant  said 
to  him:  "That  Maud  Alton  was  in  a  bad  fix 
and  that  she  was  going  to  Tennessee,  and  that 
she  would  get  shut  of  the  trouble  there  and 
that  he  would  bear  her  expenses;  that  she 
says  It  Is  mine  but  'I'll  be  damned  If  I  will 
ever  own  It,'  but  that  he  had  had  intercourse 
with  her." 

Mrs.  Tina  Brooks  testified  that  she  beard 
the  defendant  say  that  he  had  had  Inter- 


course with  Maud  Alton  and  he  believed  that 
she  was  going  to  lay  it  on  him,  and  he  in- 
tended going  to  the  doctor*  and  get  some- 
thing to  make  her  miscarry. 

WUl  Haggard  testified  that  the  defendant 
told  him  of  having  had  intercourse  wltU 
Maud  Alton. 

Lige  Alton  testified  that  Maud  Alton  Is  his 
daughter;  that  she  was  17  years  of  age  March 
24,  1910;  that  his  wife  died  In  1905  and  his 
daughter  Maud  kept  house  on  his  farm  for 
his  family  consisting  of  her  and  a  younger 
sister  and  brother;  that  the  defendant  for 
several  years  had  been  calling  on  his  daugh- 
ter, and  they  had  been  going  to  church,  pray- 
er meetings,  and  entertainments  together. 

Six  or  seven  witnesses  testified  to  the  pre- 
vious chaste  and  virtuous  diaracter  of  the 
prosecutrix. 

On  behalf  of  the  defense  some  testimony 
was  offered  tending  to  show  that  prosecutrix 
was  not  of  previous  chaste  and  virtuous  char- 
acter. The  defendant  did  not  testify  on  his 
own  behalf. 

The  petition  in  error  contains  many  assigii- 
ments.  The  principal  grounds  relied  upon  for 
a  reversal  are  based  upon  the  rulings  of  the 
court  on  the  admission  of  testimony  and  re- 
quested instructions  refused  to  he  given  by 
the  court 

We  liave  carefully  examined  the  record 
and  the  rulings  complained  of  and  can  find 
no  injustice  done  the  defendant  upon  tb« 
trial  by  the  rulings  upon  the  admission  of 
evidence  or  the  instructions  of  the  conrt. 
The  alleged  errors  do  not  seem  to  as  to  merit 
si)ecial  consideration.  The  trial  was  in  every 
respect  a  fair  one,  and,  considering  that  want 
of  previous  chaste  and  virtuous  character, 
the  only  defense  relied  upon,  was  bnt  feebly 
supported  by  the  evidence,  we  think  the  only 
mistake  apparent  from  the  record  was  made 
by  the  jury  in  assessing  the  minimum  pun- 
ishment prescrll>ed  by  the  law.  A  case  sel- 
dom appears  in  criminal  anuals  showing  more 
depravity  in  the  defendant  or  a  greater  oat- 
rage  to  common  decency  and  public  morals, 

A  miscreant  who  would  entice  an  unso- 
phisticated motherless  girl  to  submit  to  his 
lust  by  pretense  of  love  and  promise  of  mar- 
riage, and  after  his  victim's  hope,  happiness, 
and  life  have  been  essentially  destroyed  final- 
ly adds  infamy  to  his  iniquity  by  attempting 
to  destroy  any  vestige  of  character  his  vic- 
tim may  possess  by  denouncing  her  before  the 
world  as  a  vranton.  Is  deserving  full  measure 
the  punishment  prescribed.  It  Is  apparent 
from  the  record  that  justice,  though  some- 
what lame,  has  been  long  dae,  bat  tbe  day 
of  the  defendant's  atonement  Is  at  band. 

The  judgment  Is  affirmed.  Mandate  fortli- 
wlth. 

Armstrong;  p.  j.,  and  furman,  j, 

concur. 
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HHBA  T.  STATB. 

(Criminal  Court  <^  Aopeala  of  Oklahoma. 

AprU  19,  1913^ 

(8vaaiu$  if  *k«  Court.) 
t.  Larceny  (|  27*)— Pebsons  Liabib— Pbiw- 

CIPAL  AND  ACCE880K7. 

The  law  of  Olclahoma  (Comp.  Laws  1909, 
I  2045,  Penal  Code,  and  section  6715,  Pro- 
cedure Criminal)  abolishes'  the  distinction  be- 
tween, accessories  before  the  fact  and  prin- 
cipals, and  provides  that  all  persons  concerned 
in  the  commission  of  a  crime,  whether  they  di- 
rectly commit  the  act  coflstituting  the  offense, 
or  aid  and  abet  in  its  commission,  though  not 
present,  are  principals,  and  must  be  charged, 
tried,  and  puoiahed  as  such.  And  also  that.fio 
other  facts  need  be  alleged  in  any  indictment 
or  information  against  such  an  accessory  tlian 
are  required  in  an  indictment  or  information 
againat  a  principal. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  §{  55-57;   Dec  Dig.  |  27.*] 

2,  Cbiminal  Law  (f  1159*)— Testihomt  or 
AccoMPUCK— Pbobativb  Effect. 

When  a  defendant  is  convicted  on  accom- 
plice testimony,  and  the  evidence  is  clear  and 
direct,  this  court  will  not  reverse  the  judg- 
ment of  the  lower  court,  unless  it  is  able  to 
say  that  the  record  does  not  contain  any  evi- 
dence, independent  of  the  testimony  of  the  ac- 
complice, which  tends  to  connect  the  defendant 
with  the  commission  of  the  otFense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent   Dig.  ||  8074-3083;    Dec   Dig.   { 

8.  Labcert  (I  S5*)  —  SvmctMvaT  or  Bti- 

DBNCB. 

In  a  prosecution  for  larceny  of  live  stock, 
the  evidence  is  held  to  support  the  verdict,  and 
that  no  reversible  error  was  committed  on  the 
triaL 

[EM.  Note.— For  other  cases,  aee  Larceny, 
Cent  Dig.  U  152,  164,  165,  167-169;  Dec  Dig. 
i  55.*] 

Appeal  from  District  Conrt,  Okfuskee 
County;  John  Caruthers,  Judge. 

Walter  Rhea  was  convicted  of  cattle  steal- 
ing, and  he  appeals.    Affirmed. 

C.  T.  Hnddleston,  of  Okemab,  and  Stewart, 
Grace  &  Gilbert,  of  Oklahoma  City,  for 
plaintiff  in  error.  Chas.  West,  Atty.  Gen., 
Smith  C.  Matson,  Asst  Atty.  Gen.,  and  H.  A. 
King,  Spec.  Asst  Atty.  Gen.,  for  the  Stata 

DOYLB,  J.  Plaintiff  in  error,.  Waltsr 
Rhea,  was  convicted  of  the  crime  <rf  larceny 
of  live  s%:>ek,  and  was  in  accordance  with  the 
verdict  of  the  Jury  sentenced  to  a  term  of 
five  years  in  the  penitentiary.  The  Informa- 
tion charged  the  stealing  of  three  steers 
from  the  owner,  J.  8.  Hazelwood.  The  judg- 
ment and  sentence  was  entered  May  13, 1911. 
From  the  judgment  an  appeal  by  case-made 
was  perfected. 

The  petition  seta  forth  various  assign- 
ments of  error;  the  only  one  presented  in  the 
brief  is  that  "the  verdict  of  the  jury  is  not 
supported  by  sufficient  evidence,  and  the 
accomplice.  Bob  Mitchell,  is  not  corroborated 
by  any  sufficient  evidence  to  sustain  a  con- 
Tictlon."  , 

[3]  The  evidence  discloses  the  facts  in  the 


case  to  be  substantially  as  follows:  The  de- 
fendant had  hired  Bob  Mitchell  and  Robey 
Lovell  to  steal  cattle;  they  would  butcher 
them  on  Ills  place  and  sell  the  beef  through 
the  country,  and  the  proceeds  were  to  be 
divided  equally,  one-third  each.  On  the 
morning  of  October  18,  1910,  the  defendant, 
before  leaving  home  to  go  to  a  circus  at 
Weleetka,  said  to  his  employ&s  that  "he  was 
about  ont  of  beef  stuff  and  wanted  some 
brought  back."  Bob  Mitchell  went  to  We- 
leetka with  the  defendant  that  day,  and 
about  three  miles  before  they  got  to  We- 
leetka the  defendant  showed  Mitchell  some 
cattle,  and  told  him  to  get  those  on  the  way 
back.  Late  in  the  afternoon  in  Weleetka  on 
the  same  day  the  defendant  told  Robey  Lov- 
ell and  Mitchell  to  get  the  cattle  on  their 
way  home  that  night,  after  the  circus,  and 
told  them  to  meet  his  brother  Rex  Rhea  on 
Sand  Mountain.  About  midnight  that  night 
these  three  met  on  Sand  Mountain  and  went 
west  about  half  a  mile  to  get  the  cattle  the  de- 
fendant pointed  out  to  MltchelL  They  drove 
four  head  out.  and  after  going  about  a  half 
a  mile  three  head  got  away.  Then  Rex  Rhea 
went  into  J.  S.  Hazelwood's  pasture  and 
drove  out  three  steers,  and  they  together 
drove  them  to  the  defendant's  place,  and  put 
them  in  hia  pasture,  where  he  had  told  them 
that  afternoon  to  put  them.  The  defendant 
returned  the  next  morning  and  asked  Bob 
Mitchell  if  he  got  any  cattle,  and  was  told 
he  had,  and  he  asked,  "What  ones?"  and  was 
told,  and  he  said,  "That  is  aU  right."  The 
next  day  the  defmdant  had  Mitchdl  and 
Lovell  kill  one  tliat  was  branded.  The  next 
night  they  killed  another  of  Hazelwood's 
steers,  and  took  the  hide  together  with  the 
first  bide,  and  carried  them  to  the  hog  pen, 
and  the  defendant  poured  coal  oU  on  them 
and  they  burned  them.  On  the  Sunday  fol- 
lowing the  defendant  heard  Hazelwood  was 
hunting  his  cattle,  and  be  sent  Mitchell  and 
Rex  Rhea  to  tie  the  remaining  steer  in  the 
tlmher  in  the  river  bottom,  and  that  night 
the  defendant  had  his  employes  take  the 
steer  to  his  east  pasture.  A  few  days  after- 
wards. Hazelwood  was  at  the  defendant's 
place.  The  defendant  denied  to  Hazelwood 
of  knowing  anything  about  his  cattle,  and 
said  the  beet  that  Lovell  was  selling  was 
sold  by  him  to  Lovell,  and  that  he  did  not 
know  what  had  become  of  the  bides.  The 
defendant  then  paid  Bob  Mitchell  $31  and 
told  him  to  leave  the  country.  Hazelwood 
found  the  steer  that  had  not  been  killed  in 
the  defendant's  east  pasture. . 

Several  witnesses  testified  to  seeing  three 
men  driving  four  head  of  cattle  along  the 
road  frpm  Hazelwood's  pasture  towards  the 
defendant's  l^ouse  that  night,  and  that  Robey 
Lpvell  was  peddling  beef  through  the  coun- 
try about  that  time.  The  beads  of  the  two 
steers  that  bad  been  butchered  were  found 
on  the  defendant's  place. 
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The  learned  counsel  for  the  defendant  con- 
tend that  the  testimony  shows  beyond  ques- 
tion that  the  larceny  of  the  cattle  that  the 
defendant  had  advised  was  complete  before 
it  ever  entered  the  minds  of  any  of  the  thiev- 
es to  steal  Hazelwood's  cattle,  and  that  the 
defendant  bad  no  knowledge  of  the  fact  that 
Mitchell,  Lovell,  and  Rex  Rhea  intended  to 
steal  Hazelwood's  cattle,  and  that  the  testi- 
mony only  tends  to  show  that  the  defendant 
was  guilty  of  receiving  stolen  property  know- 
ing the  same  to  have  been  stolen.  We  do 
not  think  this  contention  Is  well  founded. 

[1]  At  common  law  an  accessory  before 
the  fact  Is  one  who  being  absent  at  the  time 
of  the  commission  of  the  crime  doth  yet  pro- 
cure, counsel,  or  command  another  to  com- 
mit a  crime.  "It  is  likewise  the  rule  that  he 
who  In  any  wise  commands  or  counsel^ 
another  to  commit  an  unlawful  act  is  acces- 
sory to  all  that  ensues  upon  that  unlawful 
act;  but  is  not  accessory  to  any  act  distinct 
from  the  other."  Blackstone,  39,  1  Hale  P. 
C.  617.  It  Is  the  law  of  this  state  that: 
"All  persons  concerned  in  the  commission  of 
crime,  whether  It  be  felony  or  misdemeanor, 
and  whether  they  directly  commit  the  act 
constituting  the  offense,  or  aid  and  abet  in 
its  commission,  though  not  present,  are  prin- 
cipals." Penal  Code,  8  2045.  And  section 
6715,  Procedure  Criminal,  provides:  "The  dia- 
tlnctiou  between  an  accessory  before  the  fact 
and  a  principal,  and  between  principals  in  the 
first  and  second  decree,  In  cases  of  felony,  is 
abrogated,  and  ail  persons  concerned  in  the 
commission  of  a  felony,  whether  they  di- 
rectly commit  the  act  constituting  the  of- 
fense, or  aid  and  abet  In  its  commission, 
though  not  present,  must  hereafter  be  In- 
dicted, tried,  and  punished  as  princii>als 
and  no  additional  facts  need  be  alleged  In 
any  Indletment  against  such  an  accessory 
than  are  required  in  an  Indictment  against 
his  principal."  We  think  that  the  evidence 
on  behalf  of  the  prosecution  not  only  shows 
that  the  defendant  and  his  employ^  con- 
spired to  steal  cattle,  and  that  the  taking  of 
the  cattle  In  qnestlon  was  in  pursuance  of 
this  common  design,  and  that  the  act  of  the 
defendant  In  pointing  out  the  cattle  first 
stolen  on  the  night  in  question  was  merely 
Incidental  to  the  common  design,  but  that 
he  assisted  In  concealing  and  disposing  of 
the  property  stolen,  while  the  original  as- 
portation was  in  progress.  Larceny  has  been 
held  to  be  a  continuing  offense,  and  when 
there  is  one  continuing  transaction,  though 
there  may  be  several  distinct  asportations 
in  law,  yet  all  who  concur  are  guilty,  though 
they  were  not  privy  to  the  first  or  inter- 
mediate act  Brown  v.  State,  7  Okl.  Cr.  678, 
126  Pac.  263.  In  Pearce  v.  Territory,  11 
Okl.  438,  68  Pac.  504,  It  Is  held:  "That  the 
defendant  was  a  principal  in  the  commis- 
sion of  the  larceny,  although  the  agreement 
or  arrangement  was  entered  Into  in  another 
county  and  the  defendant  was  not  present 
at  the  time  the  stolen  property  was  taken 


from  the  owner  thereof;  and  farther  held 
that  the  district  court  of  the  eonnty  In  which 
the  property  was  stolen  had  Jnrisdlction  to 
indict  and  try  the  defendant  as  principal  In 
the  commission  of  said  offense."  The  opin- 
ion of  Mr.  Justice  Hainer  in  that  case  pre- 
sents an  elaborate  discussion  of  the  question 
under  consideration,  and  the  doctrine  therein 
announced  on  an  appeal  to  the  United  States 
Circnlt  Court  of  Appeals  was  approved. 
Pearce  ▼.  Territory  of  Oklahoma,  118  Fed. 
425,  66  C.  C.  A.  550.  McClaln  in  his  work 
on  Criminal  Law,  i  196,  says:  "Every  one 
connected  with  carrying  oat  a  common  de- 
sign to  commit  a  criminal  act  is  concluded 
and  bound  by  the  act  of  any  member  of  the 
combination  perpetrtted  in  the  prosecution 
of  the  common  design.  But  it  is  not  neces- 
sary that  the  crime  committed  shall  have 
been  originally  intended.  Each  Is  account- 
able for  ail  the  acts  of  the  others  done  in 
carrying  out  the  common  purpose,  whether 
such  acts  were  originally  contemplated  or 
not,  if  they  were  the  natural  and  proximate 
result  of  carrying  out  such  purpose;  and  the 
question  whether  or  not  the  result  is  the 
natural  and  probable  etTect  of  the  wrongful 
act  Intended  Is  for  the  Jury."  And  in  sec- 
tion 573  says:  "To  be  a  prioclpal  one  most 
have  taken  the  property  or  assisted  in  the 
taking,  and  all  persons  who  counsel,  aid  and 
abet,  or  advise,  are  equally  guilty  as  acces- 
sories' before  the  fact  with  those  who  actual- 
ly commit  the  otCeuse.  One  who  forms  or 
combines  in  the  general  plan  and  assists  -la 
receiving  and  disposing  of  the  property  is  a 
principal,  though  not  present  at  the  taking." 

[2]  Hie  credibility  of  witnesses  and  the 
weight  and  value  to  be  given  their  testimony 
was  a  question  solely  for  the  Jury's  deto- 
mlnatlon,  and  It  is  the  settled  rule  of  de- 
cision of  this  state  that.  If  there  Is  evidence 
which  corroborates  the  testimony  of  an  ac- 
complice and  conduces  to  connect  the  defend- 
ant with  the  commission  of  the  crime.  Its 
sufficiency  Is  for  the  Jury  to  determine.  Mc- 
GIU  V.  State,  6  Okl.  Cr.  612,  120  Pac.  287 : 
Alderman  v.  Territory,  1  Okl.  Cr.  662,  98 
Pac.  1028. 

The  defendant  took  the  stand  in  his  ovm 
behalf,  and  denied  any  knowledge  of  or  par- 
ticipation In  the  theft  of  Haielwood's  cattle, 
but  no  explanation  was  offered  of  the  In- 
criminating circumstances  surrounding  Ute 
larceny,  nor  his  possession  of  the  stolen 
cattle.  We  think  the  evidence  discloses  a 
well-planned  conspiracy  to  steal  cattle,  and 
that  the  cattle  In  question  were  stolen  ir, 
pursuance  of  this  conspiracy,  and  that  the 
evidence  Independent  of  the  accomplice's  tes- 
timony Is  sufficient  to  sustain  the  verdict  ot 
the  Jury. 

There  being  no  error  In  the  record,  the 
Judgment  of  the  district  conrt  of  Okfnskec 
county  is  aflSrmed. 

ABAISTRONQ,  P.  J.,  and  TUBMAN,  J. 
concur. 
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MOBBIS  T.  STATE. 

(Crimliud  Conrt  of  Appeals  of  Oklahoma. 
April  26,  1913.) 

(ByUabiu  hy  the  Court.) 

1.  Bapb  ({  13*)— "Bafe  in  Skcokd  Dboskx" 
— ErsMENTS  OF  Offense. 

An  act  of  sexual  Interconrse  accomplished 
with  a  female,  not  the  iHfe  of  the  perpetrator, 
under  the  age  of  16  years  is  rape  ib  the  second 
degree,  whether  such  act  is  accomplished  b; 
means  of  force  or  with  consent. 

[BJd.  Note.— For  other  cases,  see  Bape,  Cent. 
Dig.  i  12;   Dee.  Dig.  {  13.*] 

2.  Criminal  Law   (S  369*)  —  Evidence  or 

OTBXB  OFIENaKS. 

The  general  rale  that  proof  of  other  of- 
fenses is  inadmissible  unless  a  part  of  the  res 
gestffi  does  not  apply  to  offenses  involving  aez- 
nal  interconrse;  and  evidence  of  other  acts  is 
admissible  to  okow  the  relation  and  familiarity 
of  the  parties,  and  as  tending .  to  corroborate 
the  testimony  o,f  the  prosecutrix  as  to  the  par- 
ticular act  relied  on  for  conviotion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  822-^24;   Dec.  Dig.  ^  369.*] 

3r  Cbtminal  Law    (J  369*)  —  Evidence  or 

Otheb  OrrENSES. 

In  a  prosecution  for  statutory  rape  evi- 
dence is  admissible  of  sexual  acta  between  the 
prosecutrix  and  the  defendant  prior  to  and 
subsequent  to  the  one  charged  and  relied  upon 
for  a  conviction,  as  indicating  contlnuoDsness 
of  the  illicit  relation.  In  so  far  as  the  case  of 
Cecil  V.  Territory,  16  Old.  187,  82  Pac.  654.  8 
Ann.  Cas.  457,  conflicts  herewith,  it  ia  over- 
mled. 

[Ed.  Note.— For  other  cases,  see  Criminal 
X«w,  Cent  Dig.  U  ^2-SZ4;  Dec.  Dig.  |  369.*] 

4.  OiirmNAi,  Law  (§§  406,  413*)— Self- Sebv- 
IWG  Acra— Admission  of  Evidence. 

A  defendant  cannot  introduce  evidence  of 
his  own  self-serving  acta  and  declarations  not 
constituting  a  part  of  the  res  gestee,  and  be  is 
not  bound  to  m^e  an  effort  to  show  that  some 
other  person  is  guilty  of  the  crime  for  which 
he  stands  charg^,  at  the  peril  of  famishing 
by  his  failure  to  act  or  by  hia  silence,  evidence 
against  himself  when  on  trial  upon  the  charge, 
and  the  admission  of  such  evidence  over  his 
objection,  constitutes  reversible  error. 

[Ed.  Note. — For  other  cases,  «ee  Criminal 
Law,  Cent.  Dig.  H  785,  894-917,  920-927,  92S^ 
«35;   Dec.  Dig.  §i  406,  413.*] 

6.  Cbihinai,  La.w    (]  1171*)— Abguuent  of 
.   Counsel. 

The  state,  in  a,  criminal  prosecution,  does 
not  seek  a  conviction  unless  the  evidence  shows 
gnilt  beyond  a  reasonable  doabt.  Nor  will  it 
permit  its  prosecuting  officer  to  use  any  unfair 
means  in  Uie  trial,  or  illegal  aignment  in  his 
address  to  the  jury,  to  tlLe  prejudice  of  the  de- 
fendant. 

[Ed.  Note. — For  other  cases,  see  Criminal 
liaw.  Cent  Dig.  H  3126,  3127;  Dec.  Dig.  i 
1171.«J 

tf.  Bafk  ({  54*)— Evidence  of  PBOSEomreix 

COBROBOBATION— NEOHeSIIT. 

While  it  is  the  law  that  a  conviction  for 
rape  may  be  sustained  upon  the  uncorroborat- 
ed evidence  of  the  prosecntrix.  It  is  neverthe- 
less equally  well  settled  that,  when  snch  evi- 
dence Is  inherently  improbable  and  almost  in- 
credible, there  must  be  corroboration  by  other 
evidence  as  to  the  principal  facts  to  sustain  a 
conviction. 

[Eld.  Note.— For  other  cases,  see  Bape,  Cent. 
Tug.   if  83.  84;   Dec.  Dig.  {  64w*] 


Bcror  from  District  Court;  Greer  County; 
O.  A  Brown,  Judga 

B.  E.  I/.  Morris  was  convicted  of  statutory 
rape,  and  brings  error.    Beversed. 

A  B.  Garrett,  of  Granite,  for  plaintiff  In 
error.  Cbas.  West,  Atty.  Gen.,  and  Smitli  0. 
Matson,  Asst  Atty.  Gen.,  for  the  State. 

DOTLE,  J.  Plalntifl  In  error,  hereinafter 
referred  to  as  the  defendant,  was,  In  the 
district  court  of  Greer  county,  convicted  un- 
der an  Information  filed  In  said  court  Bfay 
9,  1910,  the  charging  part  of  which  is  as 
follows:  "On  or  about  the  6th  day  of  Juns^ 
1900,  in  the  county  of  Greer,  state  a'  Okla- 
homa, one  B.  B.  h.  Morris,  a  male  person, 
did  then  and  there  unlawfully  and  felonious- 
ly have,  commit,  and  accomplish  an  act  of 
sexual  Intercourse-  with  Lola  Morris,  a  fe- 
male person,  and  did  then  and  there  carnal- 
ly know  and  ravish  the  said  Lola  Morris; 
she  (tile  said  Lola  Morris)  being  then  and 
there  under  the  age  of  19  years  and  not  the 
wife  of  the  said  B.  B.  L.  Morris."  The 
judgment  and  sentence  of  the  court  entered 
July  18,  1911,  was  that  he  serve  a  term  oC 
60  years'  tmprisonmott  To  reverse  the  judg- 
ment, av  appeal  by  case-made  was  perfected. 

The-  fbcts  and  circumstances  surrounding 
this  case,  ab  disclosed  by  the  evidence,  are 
as  follows:  The  defendant,  when  20  years 
of  age,  married  a  widow  31  years  of  age; 
Bb«  having  four  children  at  the  time.  They 
lived  together  In  Mississippi,  where  they 
Were  'married,  for  about  elgbt  years,  and 
then  Separated.  Tliree  children  were  bom 
of  thia  marriage.  About  oAe  year  after  the 
Separation,  tite  wife  moved  -  to  Texas  with 
the  chlldrea.  Betw«en  three  and  four  years 
later,  after  some'  correspondence  betweeA 
tbe  idefendant  and  hia  wife  regarding  their 
chUdreo,  he  Went  to  Texas  and  with  their 
BMther's  consent  took  hia  two  oldest  dangb- 
ters  to  Oklalioma  and  went  to  fanning ;  hte 
mother  keeping  bouse  for  him.' 

The  conviction  was  bad  upon  the.uneoc- 
roborated  testimony  of  the  defendant's  olflest 
daughter,  Lola  Morris,  who  testified,  in  sub- 
stance, that  she  and  her  next  younger  sister 
went  to  live  with  her  father  and  his  mother 
In  Marc V  190o.  near  Granite,  OkL  That  in 
June,  1905,  they  moved  to  Caddo  county  and 
lived  vrith  one  of  her  father's  brothers,  and 
while  there  she  and  her  sister  used  to  sleep 
en  a  pallet  on  the  floor  in  »  room  with  their 
grandmother,  and  there  her  father  had  aextt- 
al  intercourse  witb  her  the  first  tln^e  by 
coming  to  her  pallet  That  at  that  time  she 
was  12  years  of  age.  That  he  repeated  the 
act  three  or  four  times  a  week  while  they 
were  at  his  brother^'.  That  In  a  short  time 
they  moved  to  another  place  In  Caddo  coun- 
ty and  lived  there  In  a  house  of  one  roou 
for  about  a  year,  and  the  defendant  contin- 
ued to  have  intercourse  with  her  every  night 
or  two  while  they  lived  there.    That  they 
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then  moved  bade  to  Greer  county,  and  In 
1909  they  lived  near  Reed.  That  the  de- 
fendant continued  to  have  Intercourse  with 
her  off  and  on  all  the  time  while  he  was  at 
home.  That  here  they  lived  in  a  two-room 
house;  the  defendant  and  hia  mother  bad 
beds  in  one  room,  and  ehe  and  her  sister 
had  a  bed  on  the  floor  in  the  other  room, 
where  it  was  his  habit  to  come  and  have 
Intercourse  with  her.  That  on  Sunday  night, 
June  6,  1909,  the  time  alleged  in  the  infor- 
mation, he  had  intercourse  with  lier,  and  as 
the  result  she  became  pregnant  and  gave 
birth  to  a  child  March  2,  1910.  She  was 
then  asked  whether  or  not  the  defendant 
continued  to  have  sexual  Intercourse  with 
her  after  the  act  on  the  first  Sunday  in 
June,  1909,  and  over  the  objection  of  the 
defendant  answered:  "A.  Well,  he  contin- 
ned  on;  he  was  not  at  home  all  the  time, 
but  once  In  a  while  he  would  be  and  when 
he  waa  there  it  was  every  night  or  two. 
He  was  gone  two  weeks  at  a  time,  but  never 
gone  over  two  weeks  at  a  time,  and  when 
he  was  there  it  was  every  night  that  he  had 
Intercourse  with  me  np  until  the  last  part 
of  August  or  the  first  of  September."  That 
her  grandmother  and  sister  had  no  knowl- 
edge of  the  defendant's  improi>er  relations 
with  her.  She  further  testified  that  along 
Jn  October  or  November  he  tried  in  various 
wajrs  to  cause  her  to  miscarry  and  gave  Iter 
medicine  to  cause  a  miscarriage,  and  that 
be  said  "he  didn't  want  any  one  to  know  that 
It  was  him;"  and  "he  told  me  to  tell  that  it 
was  some  one  else;  that  I  didn't  luiow;"  and 
"he  told  me  to  tell  that  I  was  out  walking 
one  evening,  somewhere  about  dusk,  and 
that  a  man  passed  by  and  stopped  and  had 
Intercourse  with  me;"  and  "tliat  this  man 
came  two  or  three  nights  after  that  to  my 
bed  in  my  room."  That  she  told  this  story 
first  to  Mrs.  Meade  when  slie  was  confined, 
and  afterwards  to  Mr.  Henry,  the  county  at- 
torney, and  to  Sheriff  Tittle.  And  also  told 
the  same  story  to  the  defendant's  attorneys, 
and  that  Lawyer  Morris  said  that,  if  her 
father  was  guilty,  he  would  not  defend  him, 
and  she  told  him  her  father  was  not  guilty. 
That  after  her  mother  had  been  with  her 
a  month  she  first  told  the  truth  by  making 
a  statement  at  her  uncle's,  her  mother's 
brother.  In  accordance  with  her  testimony. 
She  also  stated  that  her  father  took  her 
and  her  sister  to  Sunday  school  whenever 
he  was  at  home.  She  further  stated  that 
she  played  dominoes  with  a  boy  about  her 
own  age  while  she  was  herding  cows,  and 
that  there  was  a  water  hole  near  the  house 
•nd  the  neighbors'  boys  would  come  up  there 
to  water  their  horses,  and  sometimes  they 
would  come  to  the  well  and  to  the  house  for 
a  drink  when  her  father  was  away  from 
home.  That  there  was  one  boy  that  wanted 
to  take  her  buggy  riding,  but  her  father  told 
tier  she  could  not  go  and  he  would  not  allOw 
he>  to  keep  company  with  the  boya  or  go 


driving  with  them,  and  she  said,  "I  guess  I 
can  go  with  them  when  I  am  18;"  and  he 
said,  "I  will  see  about  Itf  that  she  "thought 
a  right  smart  of  a  boy  down  there,  but  he 
was  not  exactly  a  lover;"  his  name  was 
Will  Alexander.  That  she  went  back  to  Tex- 
as with  her  mother  and  there  married  D. 
W.  Baldock. 

Ethel  ToUiver,  a  half-sister,  testified  that 
Lola  Morris  would  be  18  years  of  age  Au- 
gust 1,  1911. 

Pauline  Morris  testified  that  she  was  14 
years  old  January  21,  1909,  and  had  lived 
with  her  sister,  father,  and  grandmother  for 
several  years.  She  was  then  asked  and  per- 
mitted to  answer  over  the  defendant's  ob- 
jection: "Did  your  father  ever  make  any  ef- 
fort to  find  out  who  was  the  father  of  that 
child,  as  far  as  you  know?    A.  No,  sir." 

On  behalf  of  the  defendant,  Sheriff  Tittie 
testified  that  he  beard  Mr.  Morris,  an  at- 
torney, ask  Lola  Morris  if  her  father  was 
the  father  of  the  child  and  she  answered 
that  he  was  not  That,  when  the  defendant's 
attorneys  Insisted  that  she  tell  the  truth  of 
the  matter,  "she  said  die  first  met  a  man  out 
from  the  house  and  afterwards  he  had  been 
at  the  honse."  That  at  the  time  of  this  trial 
the  defendant  had  been  in  his  custody  In 
the  Jail  for  ten  months. 

J.  W.  Morris,  a  brother  of  the  defendant, 
testified  that  after  her  confinement  he  heard 
her  tell  the  defendant's  mother  that  there 
were  three  persons  she  had  Improper  rela- 
tions with ;  two  of  their  names  she  did  not 
know,  and  the  other  was  a  young  man  named 
"Knight,"  and  he  had  left  the  country,  but 
she  did  not  know  who  was  the  father  of 
her  dkUd. 

The  testimony  of  Mrs.  3.  W.  Morris  was 
substantially  to  the  same  effect 

Mrs.  Meade  testified  that  she  was  with  Lo- 
la Morris  during  her  confinement  and  ques- 
tioned her  about  who  was  the  father  of  the 
child  and  she  answered  that  she  did  not 
know. 

W.  E.  Meade  testified  that  in  1909  he  lived 
one-half  mile  from  the  defendant ;  that  there 
was  a  locust  grove  of  about  two  acres  near 
the  defendant's  house;  that  Mr.  Pressley 
farmed  the  land  around  the  house  and  ha 
had  two  sons,  one  grown,  the  other  about  18 
years  old;  that  he  frequently  saw  young 
men  go  to  the  defendant's  house  or  about  the 
house. 

Several  character  witnesses  testified  that 
they  knew  the  reputation  of  R.  E.  L.  Morris 
In  the  Reed  community  as  to  being  a  moral 
man  and  that  his  reputation  was  good. 

The  defendant,  as  a  witness  on  his  own 
behalf,  testified  that  during  the  year  1909  he 
traveled  selling  medicine,  making  regular 
trips  of  from  one  to  two  weeks;  that  his 
mother  kept  house  and  cared  for  his  two 
daughters,  Lola  and  Pauline ;  that  Ills  moth- 
er war  aged  and  her  health  was  poor,  and 
that  she  had  died  shortly  after  his  arrest  i 
that  his  brother  Bev.  A.  M.  Morris  lived  A 
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near  neighbor.  He  denied  having  had  Im- 
proper relations  of  any  kind  at  any  time  or 
at  any  place  with  his  datighter  Lola,  and  tea- 
tlfled  directly  contrary  to  her  on  all  material 
points.  He  stated  that  she  told  him  Mack 
Alexander's  boy,  about  19  years  of  age,  often 
came  there  and  talked  to  her;  that  Mr. 
Pressley  cultivated  the  place  he  lived  on  and 
he  had  two  boys  nearly  grown;  that  Mr. 
Richardson  had  50  head  of  bogs  in  a  pasture 
there  that  summer  and  his  two  sons  were 
there  every  day  he  was  at  home,  drawing 
water  from  the  well  for  the  hogs ;  that  Mr. 
Rogers,  a  neighbor,  had  two  unmarried  boys 
at  home  that  were  often  about  his  place; 
and  that  Mr.  Depew  had  sons  that  were 
about  grown,  and  that  Mr.  Hlgglns  had  a 
hired  man  working  on  the  crop  there.  That 
the  first  he  knew  of  the  trouble  his  mother 
told  him  that  Lola's  monthly  periods  failed 
and  he  would  have  to  get  some  medicine  for 
her,  BO  he  obtained  some  Wine  of  Cardol 
from  a  merchant  at  Reed,  and  hi«  mother  in- 
formed him  every  time  he  came  home  that 
It  did  not  have  the  proper  effect.  That  aft- 
er using  three  bottles  his  mother  said  to 
him,  "I  am  afraid  that  your  daughter  is 
mined."  When  he  found  out  the  condition 
that  die  was  in  he  asked  her  about  it  She 
claimed  that  she  did  not  know  anything  for 
some  time ;  finally  she  claimed  "that  she  bad 
met  a  party  up  the  road,  and  later  on  some 
one  had  come  to  her  bed  when  she  was  sleep- 
ing in  the  doorway."  He  denied  advising  her 
to  procure  a  miscarriage;  also  that  he  ad- 
vised her  to  make  any  statement  about  bow 
she  got  that  way.  And  the  reason  that  he 
never  inquired  of  bis  daughter  Pauline  about 
the  matter  was,  "I  considered  it  too  delicate 
a  matter  to  talk  to  a  child  of  her  age  upon 
any  such  subject"  That  Mr.  Pressley  and 
Mr.  Depew  were  the  originators  of  the  ru- 
mors against  him  and  went  about  trying  to 
get  some  one  to  make  an  aSldavit  against 
him.  That,  "after  they  failed  on  that,  then 
they  put  up  a  correspondence  between  the 
mother  and  got  her  to  come  up  here  and 
make  the  affidavit  and  I  was  arrested  on  her 
information,"  and  that  "Mr.  Pressley  and  Mr. 
Depew  had  disagreed  with  him  on  religious 
points  and  they  disliked  blip  very  much." 

[1]  The  first  assignment  of  error  is  that 
the  court  erred  in  overruling  the  defendant's 
demurrer  to  the  Information.  We  think  tbe 
demurrer  was  properly  overruled. 

In  the  case  of  Myers  v.  State,  6  OkL  Cr. 
389,  119  Pac.  138^  it  is  said:  "The  aUega- 
tlon,  'rape,  raTlah,  and  carnally  know,'  would 
be  fully  sustained  by  proof  of  carnal  inter- 
coorae  with  a  female  under  tbe  age  of  16 
years.  Whether  the  act  is  accomplished  by 
means  of  force  or  with  conaoat  is  immaterial. 
Therefore  this  clause  did  not  extend,  limit 
or  modify  the  crime  charged,  and  might  have 
be«i  omitted.  However,  it  is  not  incpnalst- 
«nt,  and,  at  most  it  may  be  treated  as  mere 
redundance."  Tbe  Information  was  suffiT 
«lent. 


[2,  t]  Certain  assignments  of  error  are  bas- 
ed  upon  tbe  rulings  of  the  court  on  the  ad- 
mission of  testimony.  Now,  as  to  these  al- 
leged errors,  complaint  Is  made  to  the  rul- 
ing of  the  court  admitting  evidence  of  acts 
of  sexual  intercourse  subsequent  to  the  one 
charged  in  the  information.  In  support  of 
this  contention  counsel  cites  the  case  of  Ce- 
cil V.  Territory,  16  OUl.  197,  82  Pac.  654,  8 
Ann.  Cas.  457,  and  quotes  from  the  opinion 
the  following  language:  "While,  as  above 
stated,  former  acts  of  sexual  Intercourse 
may  be  considered  by  the  Jury  as  corroborat- 
ing evidence,  it  is  Just  as  well  settled  that 
such  acta,  occurring  subsequent  to  the  one 
charged  and  relied  on  for  conviction,  catinot 
be  considered  by  tbe  Jury  as  corroborating 
evidence  or  for  any  other  purpose,  for  they 
have  no  such  tendency.  Sucb  evidence  would 
amount  simply  to  proving  separate  and  dis- 
tinct offenses  for  the  punwse  of  rendering 
it  more  probable  in  the  minds  of  tbe  Jury 
that  the  defendant  committed  the  crime 
charged  in  the  Indictment." 

The  question  is  one  upon  which  the  de- 
cisions are  in  conflict,  but  by  the  later  and 
better  authorities  tbe  question  is  well  settled 
in  favor  of  the  rule  that  in  this  class  of  cas- 
es evidence  of  acts  occurring  subsequent  to 
the  act  for  which  the  defendant  is  being 
tried  are  admissible,  although  each  subse- 
quent act  is  in  and  of  itself  a  crime. 

In  State  v."  Stone,  74  Kan.  189,  85  Pac. 
808,  a  prosecution  for  carnally  knowing  a 
female  under  tbe  age  of  18  years,  it  was- 
held  that  the  admission  of  evidence  of  sub- 
sequent acts  of  intercourse^  which  occurred 
as  late  as  15  months  after  the  acts  charged 
in  tbe  information,  was  not  error.  The  rule 
announced  in  this  case  was  approved  by  the 
same  court  in  the  case  of  State  v.  Brown,  85 
Kan.  418,  116  Pac.  508.  Johnston,  C.  J.,  in 
delivering  the  opinion,  said:  "While  in  that 
case  the  subsequent  acts  were  somewhat  re- 
mote, there  were  circumstances  tending  to 
show  contlnuousness  of  illicit  relations.  In 
tbe  opinion  it  was  said:  'Subsequent  intima- 
cy does  illustrate  the  prior  dispositions  of 
individuals  of  opposite  sex  toward  each  oth- 
er, and  the  question  is  bow  far  derivable  In- 
ferences may  be  carried  backward.  Mani- 
festly this  Is,  in  tbe  main,  a  question  of 
weight  and  not  of  relevancy.'  There  was  an 
effort  made  to  have  the  court  modify  the 
doctrine  of  State  v.  Stone  in  State  v.  Hib- 
bard,  76  Kan.  376,  92  Pac.  304,  but  after  a 
reconsideration  of  the  question  and  the  au- 
thorities the  rule  admitting  evidence  of  acts 
of  sexual  intercourse  occurring  after  the  one 
upon  which  a  conviction  is  sought  was  re- 
affirmed, and  it  was  held  tbat  the  doctrine 
was  sustained  'not  only  by  the,  better  reason 
but  by  the  greater  weight  of  authority.' " 

la  the  case  of  Woodruff  v.  State,  72  Neb. 
815,  101  N.  W.  114,  it  is  said:  "Tbe  fact,  if 
it  be  one,  that  the  evidence  tends  to  prove 
another  and  independent  crime  does  not  nee 
essarily  determine  its  admissibility  as  evi- 
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dence  of  the  crime  charged  In  the  case  at 
bar.  The  determinative  question  Is,  Is  It 
relevant  and  pertinent  In  establishing  the 
offense  charged,  and  does  It  throw  some  light 
on  that  controversy  and  assist  In  the  ascer- 
tainment of  the  truth  In  respect  of  such 
charge?  We  feel  confident  In  the  correct- 
ness of  our  position  In  snj'lng  that  It  does; 
and,  If  believed,  the  evidence  Is  corrobora- 
tive of  the  ultimate  fact  sought  to  be  proven ; 
that  Is,  the  act  of  sexual  Intercourse  as 
charged  In  the  Information."  The  rule  an- 
nounced In  this  case  was  approved  by  the 
same  court  in  the  case  of  Lecdom  v.  State, 
81  Neb.  585,  116  N.  W.  496.  Barnes,  C.  J., 
delivering  the  opinion  of  the  court,  said: 
"That  this  evidence  was  Introduced  solely 
for  the  purpose  of  corroborating  the  prose- 
cutrix as  to  the  principal  fact  of  her  having 
had  sexual  Intercourse  with  the  defendant 
on  the  20th  day  of  July,  1906,  was  well  un- 
derstood ;  and  It,  as  well  as  other  acts  of 
the  same  kind,  which  were  related  In  time, 
and  took  place  subsequently  to  the  one  spe- 
cifically charged  In  the  Information,  was  ad- 
missible for  that  purpose.  People  v.  Math- 
ews, 139  Cal.  527,  73  Pac.  416;  State  v. 
Robertson,  121  N.  C.  551,  28  S.  E.  59 :  Smith 
V.  Commonwealth,  109  Ky.  685,  60  S.  W.  531 ; 
Sykes  v.  State,  112  Tenn.  572,  82  S.  W.  185, 
106  Am.  St  Rep.  972 ;  State  T.  Borchert,  68 
Kan.  360,  7*  Pac.  1108." 

The  question  here  Involved  Is  discussed 
In  all  its  phases  by  Prof.  Wigmore  In  his 
work  on  Evidence  (volume  1,  pars.  216,  .398, 
and  399),  wherein  his  conclusion  Is  stated  as 
follows:  "That  this  desire  at  a  prior  or  sub- 
sequent time  Is  relevant  to  show  the  proba- 
ble existence  of  the  same  desire  at  the  time 
In  issue  is  eqnally  clear.  The  limits  of  time 
over  which  the  evidence  may  range  must  de- 
pend largely  on  the  circumstances  of  each 
case,  and  should  be  left  to  the  discretion  of 
the  trial  court.  A  subsequent  existence  of 
the  desire  Is  equally  relevant  with  a  prior 
one.  It  Is  true  that  the  contingencies  of  er- 
ror are  different  (1.  e..  In  the  former  case  the 
desire  may  have  been  first  Induced  by  Inter- 
vening circumstances,  in  the  latter  it  may 
have  been  ended  by  them) ;  but  the  strength 
of  these  contingencies  is  no  greater  in  one 
Instance  than  in  the  other.  If  for  example, 
the  parties  have  been  Intimate  during  the  en- 
tire year  1890,  and  an  act  of  adultery  Is 
charged  on  July  1st,  an  adulterous  desire  on 
December  31st  carries  no  less  persuasive 
weight  than  an  adulterous  desire  on  January 
Ist.  That  there  Is  any  distinction  Is  general- 
ly repudiated.  The  conduct  receivable  to 
prove  this  desire  at  such  prior  or  subsequent 
time  is  whatever  would  naturally  heinter- 
pretable  as  the  expression  of  sexual  desire. 
Sexual  interconnre  is  the  typical  sort  of  such 
conduct,  but  Indecent  or  otherwise  improper 
familiarities  are  equally  significant.  That 
the  Intercourse  1b  also  Itself  criminal  Is  no 
objection." 

On  reason  and  by  the  great  weight  of  au- 


thority, we  think  the  correct  rule  Is  that.  In 
a  prosecution  for  "statutory"  rape,  evidence 
of  other  acts  of  sexual  Intercourse  between 
the  same  parties  is  admissible,  Including 
evidence  of  acts  committed  subsequent  to  the 
particular  act  relied  upon  for  conviction, 
even  though  it  proves  other  and  distinctive 
offenses  as  relevant  to  show  the  true  relation 
of  the  parties  to  each  other,  and  to  charac- 
terize and  explain  the  act  for  which  the  de- 
fendant is  on  trial.  It  Is  the  general  desire 
to  satisfy  lust  that  is  involved  In  this  class 
of  cases,  and  this  character  of  evidence  tends 
to  show  lustful  desire  and  disposition  by 
showing  contlnuonsness  of  the  illicit  relation. 
However,  the  limits  of  time  over  which  evi- 
dence of  this  kind  may  range  is  largely  with- 
in the  legal  discretion  of  the  trial  court  In 
so  far  as  the  case  of  Oedl  v.  Territory  of 
Oklahoma,  supra,  confiicta  with  this  opinion, 
it  is  overruled. 

[4]  The  state,  over  the  defendant's  objec- 
tions, was  permitted  to  show  by  the  testi- 
mony of  several  witnesses  that  so  far  as 
they  knew,  the  defendant  made  no  effort  to 
find  out  who  caused  his  daughter  to  become 
pregnant.  As  an  instance,  F.  M.  Plckard 
testified  that  he  was  a  deputy  sheriff.  The 
transcript  then  shows  the  following  questions 
and  answers  given  over  the  defendant's  ob- 
jections: "Q.  Did  he  solicit  your  aid  to  find 
out  who  was  the  father  of  the  child?  A.  No, 
sir.  He  never  did.  Q.  When  you  went  out 
to  arrest  him,  did  you  discuss  this  snbject; 
the  subject  of  his  being  the  father  of  the 
child?  A.  He  didn't  have  very  much  to  say 
about  it  at  that  time.  Q.  Up  to  the  present 
time,  has  he  ever  solicited  your  aid  to  get 
the  young  man  whom  he  claimed  was  the  fa- 
ther of  the  child?  A.  Mr.  Morris  never  talk- 
ed to  me  or  asked  my  assistance  to  get  any 
one  or  help  him  in  any  way  that  I  remember. 
Q.  Did  he  make  any  efforts  to  find  out  who 
was  the  father  of  the  child  as  far  as  yon 
know?  A.  Mr.  Morris  has  never  made  any 
pretense  toward  asking  me  to  help  him  find 
out  who  was  the  father  of  that  child.  Q.  Did 
he  ever  make  any  pretehses  towards  asking 
anybody  else  or  making  any  effort  to  find  out, 
as  far  as  you  know?  A.  No,  sir ;  he  never 
did."  This  testimony  and  other  testimony  of 
like  character  was  clearly  inadmissible.  A. 
defendant  cannot  introduce  evidence  of  Ills 
own  self-serving  acts  and  declarations  not 
constituting  a  part  of  the  res  gestce,  and 
surely  It  cannot  be  that  there  Is  any  evch. 
anomaly  in  the  criminal  taw  or  rules  of  evi- 
dence as  is  involved  In  the  proposition  that 
a  defendant  charged  by  Indictment  or  Infor- 
mation Is  bound  to  make  an  effort  to  show- 
that  some  other  person  Is  guilty  of  the  crime 
for  which  he  stands  charged,  at  the  peril  oC 
furnishing,  by  his  failure  to  act  or  by  his 
silence,  evidence  against  himself  when  on 
trial  upon  the  charge.  Manifestly  the  ot^ 
Ject  of  this  method  of  proof  was  to  impress 
the  Jury  with  the  Idea  that.  If  the  defendant 
was  not  guilty,  It  was  Us  duty  to  show  wlio 
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waai  the  guUtr  party.  We  think  the  testi- 
mony elicited  by  the  questions  asked  was 
prejudicial  to  the  substantial  rights  of  the 
defendant. 

[I]  Another  error  assigned  Is  basetd  upon 
the  record  as  follows:  "BUI  of  Exceptions 
No.  2:  Be  it  remembered,  that  upon  the 
trial  of  the  above-entitled  and  numbered 
cause,  the  following  proceedings  were  had,  to 
wit:  H.  D.  Henry,  the  county  attorney,  was 
addressing  the  Jury  in  the  opening  argument 
for  the  state,  and  was  referring  to  the  evi- 
dence of  S.  H.  Tittle  wherein  TitUe  had  tes- 
tified that  he  was  present  in  the  spring  of 
1910  in  Mangum  when  the  prosecuting  wit- 
ness, Lola  Morris,  was  present  and  A.  R.  Gar- 
rett, A.  J.  Morris,  attorneys  for  the  defend- 
ant, and  said  Morris  and  Garrett  had  a  con- 
versation with  her  and  In  which  conversation 
the  said  Morris  asked  Lola  Morris  who  was 
the  father  of  her  child,  and  urged  her  to  tell 
who  the  fother  was,  and  in  which  conversa- 
tion the  witness  Lola  Morris  denied  that  her 
father  was  the  father  of  her  child,  and  the 
attorney  Morris  told  the  said  Lola  Morris  it 
was  her  duty  to  tell  it  if  her  father  was  guil- 
ty, and  that  he  (Morris)  would  not  appear  and 
defend  her  father  if  he  was  guilty,  and  if  she 
said  lie  was  guilty  he  would  not  represent 
her  father,  and  in  this  connection  the  county 
attorney,  H.  D.  Henry,  said  'I  don't  know 
why  Morris  is  not  here,'  to  which  statement 
the  defendant's  attorney  excepted,  and  the 
court  not  having  heard  the  statement,  being 
some  distance  from  the  county  attorney  at 
the  time  it  was  made,  permitted  the  argu- 
ment to  continue,  .and  the  county  attorney 
again  repeated,  That  he  did  not  know  why 
Morris  [meaning  the  attorney  for  the  de- 
fendant] was  not  here,'  and  again  the  de- 
fendant excepted.  Whereupon  the  court,  ad- 
dressing Mr.  Henry,  said,  'Why  do  you  re- 
peat this  and  refer  to  this  matter,'  and  Mr. 
Henry  replied,  'It  1b  a  part  of  the  record, 
and  I  have  a  right  to  refer  to  it ;  it  was  un- 
explained why  Morris  was  not  here.'  Again 
the  defendant  excepted  to  the  remarks  of 
the  county  attorney,  and  the  court  then  and 
there  r^rlmanded  the  county  attorney  and 
instructed  the  jury  that  they  should  not  con- 
sider said  remark,  and  should  not  consider 
why  the  said  Morris  was  not  present;  that 
his  absence  had  notliing  to  do  with  the  case, 
and  that  the  defendant  must  be  tried  upon 
the  evidence  alone,  and  told  the  county  at- 
torney he  must  not  refer  to  this  matter 
again.  Which  bill  of  exceptions  is  here  al- 
lowed as  being  true  and  correct  with  the  fol- 
lowing qualifications,  viz.:  At  the  time  of 
defendant's  exception,  the  counsel,  assisting 
in  the  prosecution,  stated  in  the  presence 
and  hearing  of  the  Jury  that  the  state  did 
not  claim  the  attorney  A.  J.  Morris  had  quit 
the  defense  because  the  prosecuting  witness 
had  said  defendant  was  the  father  of  her 
child  or  was  guilty  of  the  charge  against 
him.    Q.  A.  Brown,  Judge." 

While  prosecuting  attorneys  ar«  not  ex- 


pected to  maintain  a  Judicial  impartiality, 
yet  it  is  their  duty  to  present  a  case  fairly 
and  Justly.  Obviously  these  remarlcs  were 
highly  improper  as  a  comment  upon  facta 
not  in  evidence  before  the  Jury  and  not  le- 
gally competent  and  admissible  in  evidence. 
The  fact  that  the  court  rebuked  the  county 
attorney  and  withdrew  his  remarks  from  the 
consideration  of  the  Jury  may  have  cured 
the  vice,  yet  we  are  unable  to  disabuse  our 
minds  oif  the  conviction  that,  all  the  cir- 
cumstances being  considered,  the  defendant 
may  have  been  seriously  prejudiced. 

[IJ  Finally  it  is  contended  tliat  the  evi- 
dence is  insufficient  to  Justify  or  sustain  the 
verdict  In  that  there  is  no  corroborating  evi- 
dence nor  a  single  corroborating  circum- 
stance tending  to  connect  the  defendant  with 
the  commission  of  the  crime.  This  court 
does  not  hold  with  some  that,  as  a  matter 
of  law,  rape  cannot  be  established  by  the 
uncorroborated  testimony  of  the  prosecutrix, 
but  in  common  with  all  courts  recognizes 
that,  without  such  corroboration,  her  testi- 
mony must  be  clear  and  convincing.  And, 
where  the  testimony  of  the  prosecutrix  bears 
upon  its  face  inherent  evidence  of  improba- 
bility, there  should  be  corroboration  by  other 
evidence,  connecting  the  defendant  with  the 
commission  of  the  crime.  The  law  is  tliat 
the  lUe  or  liberty  of  a  citizen  shall  be  taken 
only  In  case  the  right  to  do  so  is  established 
beyond  all  reasonable  doubt;  and  while 
there  Is  no  rule  of  law  which  forbids  a  jury 
to  convict  of  rape  on  the  uncorroborated  tes- 
timony of  the  prosecutrix,  provided  they  are 
satlsQed  beyond  a  reasonable  doubt  of  the 
truth  of  her  testimony,  yet  the  courts  have 
always  recognized  the  danger  of  conviction 
on  her  uncorroborated  testimony,  and  the 
testimony  of  the  prosecutrix,  if  inherently 
improbable  and  uncorroborated,  will  not 
Justify  or  support  a  conviction ;  as  the  only 
reasonable  conclusion  in  such  cases  Is  that 
such  verdicts  are  the  result  of  passion  or 
prejudice,  and  therefore  contrary  to  law. 
The  testimony  of  the  prosecutrix  that  the 
incestuous  relations  continued  for  nearly 
five  years  without  being  detected  or  dis- 
covered by  her  grandmother  or  her  sister, 
one  or  both  being  present  in  the  room  at  all 
times,  is  incredible.  The  evidence  shows  an 
intense  enmity  existing  for  many  years  be- 
tween her  father  and  her  mother,  and  it  is 
significant  that  she  had  been  with  her  moth- 
er more  than  a  month  before  she  changed  her 
former  statements  by  making  this  unsupport- 
ed charge  against  her  father.  And  there  Is 
no  claim  of  threats  or  fear  In  explanation  of 
her  delay  in  making  this  statement.  The 
opportunity  was  ample,  and  it  seems  far 
more  probable  that  some  of  the  young  men 
that  the  evidence  shows  frequented  her  home 
was  the  father  of  her  child;  and  when  we 
consider  the  testimony  of  the  prosecutrix  as 
a  whole  with  its  contradictions  and  incon- 
sistencies, and  that  the  facts  and  circum- 
stances in  evldenoe  all  tend  to  discredit  her, 
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and  consider  .that  the  eyldence  of  the  defend- 
ant's character  for  virtue  and  morality,  and 
that  he  constantly  during  these  years  at- 
tended church  and  Sunday  school  with  his 
two  daughters.  Is  uncontradicted,  we  cannot 
help  but  think  that  the  testimony  of  the 
prosecutrix  was  maliciously  inspired  and 
that  the  verdict  was  more  the  result  of  prej- 
udice or  public  sentiment  than  the  calm  and 
dispassionate  conclusion  of  the  jury  upon 
the  facts  in  evidence. 

In  the  case  of  State  v.  Gooddale,  210  Mo. 
275,  109  S.  W.  9,  the  Supreme  Court  of  Mis- 
souri says  in  discussing  a  case  of  this  char- 
acter: "The  all-important  question  on  this 
appeal  is  whether  the  testimony  in  this  case 
Is  sufllclent  to  sustain  the  conviction  of  the 
defendant.  The  admonition  of  Lord  Hale 
that  'it  must  be  remembered  that  this  is  an 
accusation  easily  to  be  made  and  hard  to 
be  proved  and  harder  to  be  defended  by  the 
party  accused,  though  never  so  innocent,' 
must  be  heeded.  While  it  is  the  law  of  this 
state,  as  In  most  others,  where  not  moditled 
by  statute,  that  a  conviction  for  rape  may 
be  sustained  upon  the  uncorroborated  evi- 
dence of  the  outraged  female,  it  is  neverthe- 
less equally  well  settled  that  the  appellate 
court  will  closely  scrutinize  the  testimony 
upon  which  the  conviction  was  obtained,  and, 
it  if  appears  incredible  and  too  unsubstantial 
to  make  it  the  basis  of  a  judgment,  will  re- 
verse the  judgment  While,  on  the  one 
hand,  It  will  not  do  to  hold  that,  because 
the  evidence  Indicates  a  depravity  not  ordi- 
narily witnessed  among  men,  it  must  be  re- 
jected, because  the  annals  of  crime  are  re- 
plete with  examples  wherein  the  most  sacred 
relations  have  been  disregarded  and  the 
testimony  left  no  room  for  a  reasonable 
doubt  of  the  guilt  of  the  accused,  yet,  on 
the  other,  many  well-authenticated  decisions 
attest  that  this  charge  has  often  been  the 
result  of  malice  and  hidden  motives,  and  the 
courts  have  refused  to  permit  convictions  to 
stand  because  of  the  utter  Improbability  of 
the  testimony,  In  the  light  of  the  conceded 
circumstances.  Instinctively  the  character  of 
the  accused  and  of  his  accuser  Is  a  prime 
consideration."  In  that  case  the  court  re- 
versed the  judgment  on  account  of  the  un- 
reasonableness of  the  evidence  of  the  prose- 
cuting witness,  although  it  was  a  case  In 
which  an  uncle  was  charged  with  rape  upon 
his  niece.  The  evidence  In  this  case  Is  far 
more  unreasonable  than  the  evidence  In  that 
case ;  and  in  this  case,  as  in  that,  the  record 
would  give  to  defendant  an  unimpeachable 
character."  See,  also,  People  v.  Benson,  6 
Cal.  221,  65  Am.  Dec.  506;  Mares  v.  Ter- 
ritory, 10  N.  M.  770,  65  Pac.  165;  Monroe 
T.  State,  71  Miss.  196,  13  South.  8.S4 ;  Logan 
v.  State,  148  S.  W.  713.  The  instructions 
correctly  and  fairly  state  the  law,  and  the 
single  objection  thereto  made  is  withou'c 
merit 

It  appears  from  the  record,  that  this  con- 


viction was  upon  a. second  trial,  and  that  the 
defendant,  betng  unable  to  ^ve  bail  in  the 
amount  fixed,  has  now  been  confined  almost 
three  years.  It  Is  oar  oi^nion  that  the  errors 
considered,  other  than  the  sufficiency  of  the 
evidence,  require  a  reversal  of  the  judgment, 
because  the  defendant  was  thereby  denied 
that  fair  and  impartial  trial  which  the  law 
prescribes  for  a  person  charged  with  crime. 
It  is  our  opinion,  also,  that  no  person  should 
be  convicted  of  crime'  on  such  improbable, 
discredited,  and  unreasonable  evidence  as 
that  given  by  the  prosecutrix  In  this  case. 

The  judgment  of  the  district  court  of 
Greer  county  Is  therefore  reversed,  and  the 
defendant  discharged.        ' 

ARMSTRONG,  P.  X,  and  FURMAN,  J., 
concur. 


FOSTER  r.  UNIVERSITY  LU3HBBB  & 

SHINGLE  CO. 

(Supreme  Court  of  Oregon.     April  22,  1013.) 

1.  Appeal  ano  Error  (g  987*)— QtTBSrioNB 
OF  Fact— Conclusiveness  of  Vbbdict. 

Under  Const  art  7,  i  3,  as  amended  No- 
vember 8,  1910  (see  Laws  1911,  p.  7),  declar- 
ing that  no  fact  tried  by  a  jury  shall  be  otlier- 
wisc  re-examined,  unless  the  court  can  affirm- 
atively say  there  is  no  evidence  to  support  th« 
verdict,  evidence  held  sufiictent  to  go  to  the 
jury  on  the  issue  whether  plaintiFs  release 
of  bis  claim  for  damages  from  an  accident  while 
in  defendant's  employ  was  signed  while  be  was 
in  no  condition,  by  reason  of  sickness  and  pain, 
to  read  or  understand  the  contents  of  the  pa- 
per signed  by  him,  that  he  did  not  intend  to 
release  his  claim  against  the  employer,  and, 
that  the  release  so  procured  was  unfair  and 
fraudulent  so  that  the  jury's  finding  on  such 
issues  could  not  be  disturbed  on  appeal. 

fEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3833-3896;  Dec  Dig.  i 
987.») 

2.  Contracts  (|  93*)— Release  (|  16*)— Va- 
LiDiTY — Estoppel. 

Under  ordinary  circumstances,  one  la  not 
excused  from  the  consequences  of  signing  a 
paper,  as  a  release,  which  he  has  negligently 
failed  to  read. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  1$  415-419;  Dec  Dig.  {  93;*  Re- 
lease, Cent  Dig.  §  31;    Dec  Dig.  |  16.*] 

8.  Appeal  and  Erhob   (f  994*)— Quesxionb 

OF  Fact— Verdict. 

A  party's  statement  of  fact  accepted  by 
the  jury  must  be  taken  as  true  on  appeal  by 
the  other  party. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  M  3901-^006;  Dec  Dig.  i 
094.*) 

4.  Neolioence  (I  131*)- Action  fob  Inju- 
ries—Admissibility  OF  Evidence — Subse- 
quent BEPAtHS— Condition  at  and  afteb 
Injury. 

While  evidence  of  subsequent  repairs  and 
improvements  Is  inadmissible  to  show  previous 
negligence,  yet,  where  the  jury  has  been  per- 
mitted to  view  the  machinery,  evidence  that 
it  baa  been  repaired  or  altered  subsequent  to 
the  accident  is  admissible  to  show  its  condition 
at  the  time  of  the  accident. 

[Ed.  Note. — ^For  other  cases,  see  Negligence, 
Cent  Dig.  fS  255,  256;    Dec.  Die.  i  131.*1 
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5.  Afivai.  aitd  Ebbob  (S|  206,  231*)— AiDmiS' 

6IBII.ITT   OF    BVIDBNCB— NBCBSSITT    OIT    SPE- 
CIFIC Objection. 

A  defendant  wbo  objected  ceneralljr  to 
the  admissibility  of  evidence  competent  for  cer- 
tain purposes  but  not  for  others,  and  who  re- 
quested no  limitation  as  to  its  effect,  cannot 
on  appeal  complain  of  its  admission. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §«  1273,  128a-1289,  1299, 
1302H,  1362;  Dec  Dig.   fS  206,  231.*] 

«.  Pleading  (i  436*)— Gdm  by  Vmdiot— 
Eeplt. 

A  replicatioo  in  a  servant's  action  for  in- 
jaries,  denying  the  execution  of  the  release  set 
np  by  the  answer,  and  allegine  that  fellow 
workmen  subscribed  money  for  him  after  his 
Injury,  and  that  defendant's  manager  agreed  to 
assist  them  to  the  same  extent,  and  that,  while 
he  was  suffering  from  bis  injary,  1m  was  di- 
rected to  see  the  maaafer  and  receive  the  mon- 
ey so  subscribed,  and  that  the  manager  re- 
quested him  to  sign  a  paper  and  falsely  and 
fraudnlentj^  represented  that  it  was  a  receipt 
for  the  money  so  subscribed  by  the  employes 
and  by  himself,  and  would  not  release  the  com- 
pany from  damages,  was  sufficient,  after  ver- 
dict, to  justify  reception  of  evidence  as  to  fraud 
in  procuring  the  release.. 

[Eld.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {$  1482.  1483;  Dec.  Dig.  {  436.*] 

7.  XBUX  ({  295*)— iKBTBDCnONS— CONSTSUO- 
TION  AS  A  WlIOLK. 

An  instruction  that  a  master's  duty  as  to 
a  reasonably  safe  place  and  appliances  for 
work  is  greater  than  that  reauired  of  the  serv- 
ant, and  he  may  be  chargeaole  in  certain  cir- 
cumstances with  negligence  in  this  respect  in 
failing  to  ascertain  a  danger  where  a  servant 
would  not,  while  not  to  be  commended  if  stand- 
ing alone,  yet  is  not  objectionable  when  taJien 
in  connection  with  the  entire  charge  fully  and 
fairly  presenting  the  issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  703-717;  Dec  Dig.  J  296.*] 

8.  Tbial  (J  260*)— Reqotested  Instbuotions 
— Inotbuctions  Given. 

In  a  servant's  action  for  injuries,  the  re> 
fnaal  to  instruct  for  defendant  that  one  cannot 
be  heard  to  say  that  he  did  not  know  the  con- 
tents of  a  release  signed  by  him  and  which  he 
bad  an  opportunity  to  read  was  not  error, 
where  the  court  gave  a  general  instruction 
that  the  release  was  regular  upon  its  face  and 
was  presumed  to  have  Been  executed  in  good 
faith,  and  that  the  burden  of  proving  fraud  was 
npon  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Tiiii,  Cent 
Dig.  it  651-659;   Dec.  Dig.  |  260.*] 

9.  APPEAL  AND  Bbrob  ({  930*)  —  Rbview — 
Pbesumptionb— Rbceiviho  Vebdiot  in  Ab- 
sence OF  COVBT. 

Where  it  was  agreed  that  a  jury  might  re- 
turn their  sealed  verdict  to  the  bailiff  and  dis- 
perse, and  no  objection  was  made  at  the  time 
such  agreement  was  stated  by  the  court  or 
when  the  bailiff  delivered  the  verdict  to  the 
court,  nor  until  a  motion  for  new  trial  was 
filed,  it  will  be  assumed  that  counsel  consent- 
ed to  the  separation  of  the  jury  and  to  the  re- 
ception of  the  verdict  in  their  absence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3755-3761;  Dec.  Dig.  I 
930.*] 

Bnmett,  J.,  dissenting. 

Appeal   from    Circnlt   Court,    Mtiltnomah 
County;  J.  P.  KaranauKh,  Judge. 
Action  by  Ctiarles  L.  Foster  against  the 


Univenslty  Itumber  &  Shingle  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Thltr  is  an  action  for  personal  Injuries 
sustained  by  plaintiff.  The  oomidatnt  alleges, 
in  substances  That  plaintiff  was  employed 
by  defendant  as  a  sawyer  In  its  shingle  tntll. 
That  defendant  had  placed  In  its  miU  a 
jointer  saw,  and  had  constructed  and  placed 
over  and  above  the  saw  a  glierd  fOr  the  pur- 
pose of  preventing  injury  to  the  employes  In 
and  about  the  mill,  and  to  prevent  Injury  to 
the  person  by  reason  of  coming  In  contact 
With  the  saw.  That  on  November  12,  1910, 
while  plaintiff  was  working  at  said  machine, 
by  reason  of  the  crowded  condition  of  the 
place  where  he  was  so  working,  he  stumbled 
and  reached  for  and  placed  his  hand  upon 
said  guard  to  prevent  himself  from  falling. 
That  said  guard  was  loose  and  moved  and 
sprung  over  so  that  plaintiff's  left  hand  went 
down  upon  the  jointer  saw,  which  was  r«- 
Tolvlng  at  a  rapid  rate  of  speed,  and  thereby 
all  the  fingers  and  part  bf  the  thumb  of  Ills 
left  hand  were  cut  and  severed  from  his 
hand.  Inflicting  permanent  injury.  That  the 
defendant  carelessly  and  negligently  failed 
and  neglected  to  furnish  a  safe  place  and  ma- 
chinery for  the  plaintiff  to  work  In  and  with 
upon  the  occasion  referred  to  In  this :  That 
the  defendant  carelessly  and  negligently  fail- 
ed to  have  the  said  guard  properly  fastened 
and  secure  at  the  time  the  said  accident  oc- 
curred, and  carelessly  and  negligently  suf- 
fered and  allowed  said  guard  to  become  loose 
and  insecure  and  unsafe,  and  permitted  the 
same  to  remain  unsafe  and  Insecure.  That 
the  defendant  at  and  before  the  time  of  the 
said  accident,  by  the  exercise  of  reasonable 
dlUgence,  ought  to  have  known  of  the  dan- 
gerous condition  of  the  said  saw  and  guard, 
and  of  the  looseness  of  the  said  guard,  and 
of  its  insecurity  and  unsafeness,  and  that  the 
defendant  did  have  notice  and  knowledge  of 
the  same,  and  that  defendant  carelessly  and 
negligently  failed  and  neglected  to  notify  or 
warn  or  instruct  or  inform  this  plaintiff  of 
the  dangerous  condition  of  the  said  saw  and 
guard  or  of  any  condition  of  the  said  guard 
or  saw:  That  the  plaintiff  had  no  notice  or 
knowledge  of  the  existence  of  the  dangerous 
condition  of  the  said  guard  or  that  the  same 
was  loose  or  insecure,  but  believed  that  the 
same  was  safe,  permanent,  and  strong,  and 
properly  fastened.  Defendant  answered,  de- 
nying negligence  on  its  part  and  pleading 
contributory  negligence  and  assumption  of 
risk  by  plaintiff,  and  also  pleaded  a  written 
release  by  plaintiff  of  all  damages  by  reason 
of  the  accident  By  way  of  reply  plaintiff 
denied  the  execution  of  the  release  and  fur- 
ther alleged  as  follows:  "The  plaintiff,  far- 
ther replying  t»  the  said  second  and  separate 
defense  h^'eln,  alleges  that  on  or  about  the 
19th  day  of  November,  1910,  the  employes 
In  and  about  the  mill  of  the  said  defendant, 
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by  and  on  account  of  the  Injury  to  tbe  plain- 
tiff, anbecrlbed  a  snm  of  money  for  the  plain- 
tiff and  placed  the  aame  in  the  hands  of  J. 
Kroenert,  who  is  and  waa  at  said  time  tiie 
presidoit  and  goieral  manager  of  the  defend- 
ant That  the  said  Kro^iert  promised  and 
agreed  that  he  would,  assist  this  plaintiff 
personally  to  the  same  extent  as  did  the  em- 
ployte,  and  that  while  this  plaintiff  was  suf- 
fering from  the  injuries  to  his  left  hand  aa 
set  out  in  the  complaint  herein,  and  while  he 
was  suffering  from  the  effects  of  the  antes- 
thetic  administered  to  him  at  the  time  of  the 
amputation  of  the  fingers  from  his  left  hand, 
this  plaintiff  was  ordered  and  directed  to  go 
to  the  said  3.  Kroenert  to  receive  tbe  money 
so  subscribed.  That  plalntifl  went  to  the  of- 
fice of  said  Kroenert  That  thereupon  the 
said  Kroenert  requested  him  to  sign  a  paper, 
and  falsely  and  fraudulently  and  unlawfally, 
and  with  Intent  to  deceive  and  defraud  this 
plaintiff,  represented  that  the  said  paper 
was  a  receipt  for  the  money  so  subscribed 
by  the  employes  and  by  himself,  and  that  the 
same  was  not  intended  and  would  not  release 
the  company  from  the  damages  sustained 
by  this  plaintiff,  and  that  the  defendant 
would  continually  employ  the  plaintiff  in 
and  about  the  mill  and  premises  and  pay  to 
him  the  sum  of  $75  each  and  every  month  as 
long  as  the  mill  continued  to  stand.  That 
relying  upon  the  representation  so  made, 
and  being  aids:  and  ill  as  aforesaid,  this 
plaintiff  signed  the  pretended  release." 

After  tbe  evidence  had  been  Introduced 
defendant  asked  the  following  instructions, 
which  were  refused:  "I  instruct  you  that  it 
is  a  general  rule  that  the  plaintiff  camiot 
be  heard  to  say  that  he  did  not  know  the 
contents  of  tbe  release  or  the  paper  signed 
by  him  when  he  had  an  opportunity  to  read 
it  •  *  •  I  instruct  you  to  bring  in  your 
verdict  in  favor  of  the  defendant"  In  in- 
structing the  Jury,  the  court  used  the  follow- 
ing language,  which  was  excepted  to  by  de- 
fendant; "The  degree  of  care  which  the  law 
requires  of  a  master  with  reference  to  a  rea- 
sonably safe  place  and  to  reasonably  safe 
machinery  and  appliances  is  greater  compar- 
atively than  that  required  of  the  servant, 
and  the  master  may  be  chargeable  in  certain 
circumstances  with  negligence  in  tliis  respect 
in  failing  to  ascertain  tbe  danger  where  a 
servant  would  not."  The  court  also  gave  the 
following  direction  to  the  Jury :  "It  is  agreed 
that,  in  case  you  return  a  verdict  after  I 
have  left  the  courthouse,  you  may  return  a 
sealed  verdict,  and  in  that  case  all  members 
of  the  Jury  agreeing  must  sign  the  verdict, 
and  then  you  will  hand  It  to  the  bailiff  and 
then  be  discharged,  and  you  may  disperse  to 
your  homes,  and,  this  being  the  last  Jury  up- 
on which  you  will  sit,  you  will  not  be  obliged 
to  return."  No  objection  was  made  to  this 
direction.  Tbe  Jury  found  a  majority  verdict 
against  defendant  for  $6,000,  which  they 
sealed  and  delivered  to  the  bailiff,  as  direct- 
ed, and  dispersed.     The  Terdict  so  sealed 


was  handed  to  Che  court  the  next  morning, 
and,  though  opened  and  read  in  tbe  presence 
of  counsel  for  both  parties,  no  objection  was 
made  to  the  absence  of  the  Jury  nor  to  any 
irregularity  in  the  reception  of  the  verdict 
Counsel  for  defendant  asked  and  were  grant- 
ed 40  days  in  which  to  move  for  a  new  trial, 
and  in  said  motion  for  the  first  time  raised 
the  objection,  among  others,  that  the  verdict 
was  not  delivered  in  open  court  in  the  pres- 
ence of  the  Jury.  The  court  rendered  Judg- 
ment upon  the  verdict  in  favor  of  plaintiff, 
and  defendant  appeals. 

S.  C.  Spencer,  of  Portland  (Wilbur,  Spenc- 
er &  Dibble,  of  Portland,  on  the  brief),  for 
appellant  John  Dltchbum  and  F.  S.  WU- 
helm,  both  of  Portland,  for  respondent 

McBRIDE;  a  J.  (after  stating  the  facts  as 
above),  fl]  The  first  question  arises  upon 
the  validity  of  the  release  executed  by  plain- 
tiff.    By   the   provisions  of  section  3,   art. 

7,  of  the  Constitution,  as  amended  November 

8,  1910  (see  Laws  1911,  p.  7),  if  there  is  any 
evidence  to  support  the  verdict,  we  are  bound 
by  the  finding  of  the  Jury,  and  therefore  we 
are  to  a  great  extent  bound  by  the  testimony 
of  plaintiff  upon  this  point 

This  testimony  is  substantially  that  one 
Porteous,  the  night  foreman  of  the  mill, 
visited  him  shortly  after  the  accident,  Iden- 
tified himself  as  a  brother  in  the  same  secret 
order,  and  advised  him  not  to  sue  the  com- 
pany, telling  him  that  he  had  not  a  witness 
in  the  world,  and  Intimating  that  the  com- 
pany would  do  well  by  him.  To  this  he 
made  no  reply.  Upon  the  day  the  release 
was  signed,  Porteous  came  again,  and  tbe 
witness  gives  the  following  account  of  what 
occurred:  "A.  He  came  down  to  my  house 
and  wanted  to  know  bow  I  was,  and  I  told 
him.  He  says,  'The  old  man  wants  to  know 
why  you  don't  come  down  to  the  office.'  I 
told  him  I  had  no  business  down  to  the  of- 
fice that  I  knew  of.  He  says,  'Well,  the 
boys  made  up  quite  a  purse  for  you.'  .  I 
says,  'Is  that  so?'  He  says,  'Xes,  they  made 
up  $192.  I  have  got  it  here  In  my  pocket, 
but  I  have  it  with  some  other  papers  so  I 
won't  give  It  to  you;  I  will  wait  and  you 
will  have  to  come  down  to  the  office  this 
afternoon,  because  the  old  man  wants  to  see 
you  anyway.'  I  went  down  to  the  otfice  that 
afternoon.  Q.  Now,  state  to  the  Jury  what 
occurred  there  at  that  time?  A.  I  went  into 
the  office  and  bid  Mr.  Kroenert  the  time  of 
day.  He  wanted  to  know  how  I  was  feeling. 
I  told  him.  Q.  What  did  you  tell  liim? 
A.  I  told  Mm  I  was  sick  and  suffering  more 
pain  than  I  really  ought  to  under  tbe  con- 
ditions. Q.  Were  you  under  the  care  of  a 
doctor  at  that  time?  A.  Yes,  sir;  Dr.  Moore 
had  dressed  it  I  think  It  was  the  day  before 
this  that  he  dressed  my  hand.  Q.  In  what 
shape  were  you  in  regard  to  the  effects  of 
tbe  aneestheUc?  A.  I  was  sick  like  an  an- 
sesthetlc  makes  any  one ;  sick  at  my  stomach 
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and  TOmltod  eomdderabla  Q.  Were  yon 
Blck  np  to  the  time  of  ttals  date  that  yon 
went  there?  A.  For  a  month  after.  I  went 
to  see  Dr.  Moore  eomethlng  like  a  month 
after.  Q.  Whoi  70a  went  In  there  this  aft- 
wnoon  what  occurred ;  what  did  Mr.  Kroen- 
ert  say  to  you?  A.  He  bid  me  the  time  of 
day;  wanted  to  know  how  I  was  feeling, 
and  I  told  him;  I  told  him  I  was  sick  and 
I  was  anflerlng  more  pain  than  I  really 
ought  to.  He  says,  'I  hare  a  check  here 
that  the  boys  made  up  for  you  for  $192.' 
He  says,  'Now,  I  am  going  to  give  you  an 
allowance  myself  on  that;'  and  be  says, 
'It  will  make  you  a  nice  Uttle  purse.'  He 
says.  That  will  carry  you  through  untU  you 
are  well;'  and  he  wanted  to  know  how  I 
was  hart,  and  I  told  him.  Q.  What  did 
you  tell  him?  A.  I  told  him  I  tripped  up 
and  put  my  hand  on  this  guard,  and  appar- 
ently the  guard  was  loose  for  It  bent  over 
when  I  put  my  hand  on  It  and  let  me  come 
down  on  the  saw  and  cut  my  hand  off.  And 
he  asked  me  If  I  would  stay  there  for  two 
or  three  minutes  until  he  went  out,  I  says, 
'Yea.'  He  went  out,  and  I  did  not  have  the 
time ;  I  did  not  look  at  the  time  'when  he 
went  out  or  when  he  oaiiae  In,  but  it  was 
not  very  long,  and  he  came  ta  with  a  tall 
dark-complezloned  man  I  hare  sever  seen 
before,  never  seen  elncet  and  don't  know  who 
he  was.  And  he  sat  down  at  his  table. 
'Now,'  he  says,  'look  over  that  and  sign  It, 
and  I  will  have  Mrs.  Somebody  II  don't  rec- 
ollect her  other  name]  write  you  out  « 
check  for  ^00;'  and  he  says,  'I  will  give 
you  a  Job  as  long  as  that  mill  runs,  and' I 
will  see  that  you  and  your  family  will  never 
want  for  nothing;  If  yon  are  ever  In  want, 
I  want  yon  to  come  and  tell  me.'  ■  So  I 
looked  at  the  paper;  X  did  not  read  much 
of  It;  I  started  In,  and  I  turned  around  to 
htan  and  I  aays»  'Is  that  In  this  paper?'  He 
says,  'No,  but  yon  can  take  It  for  granted 
from  me  that  It  will  be  Just  aa  I  am  telling 
yon  that  It  will;  yon  sign  that  and  I  will 
give  yon  f200  more  and  you  wiU  never  want 
for  nothing.'  I  signed  the  paper  and  be  had 
that  man  sign  it,  and  he  had  the  womair 
sign  It;  the  woman  stenograidter,  at  bis 
Idace  sign  It;  and  that  was  all,  and  I  took 
the  money  and  left.  Q.  In  what  shape  Was 
that,  the  money  be  gave  yon  and  the  check? 
A.  There  was  a  <Aeck  from  the  men  for 
fl92,  stating  from  the  men,  and  there  was 
a  check  stating  from  the  company  so  much. 
Q.  When  did  you  eaah  those  checks?  A. 
I  cashed  those  checks  the  next  day.  Q. 
(by  Juror).  How  nnich  did  you  say  was  the 
check  from  the  company?  A.  $200.  Q.  How 
much  did  they  make  the  total  amount?  A. 
$192  In  the  check  and  the  day  I  received  It 
my  wife  had  received  $2  in  cash  from  Mr. 
Porteous.  Q.  No,  you  don't  understand.  Yon 
got  a  check  for  $200  from  the  company? 
A,  Tes.  Q.  And  what  did  you  get  from  the 
men  added  to  that  made  how  mnch?    A. 


^lAat  was  9392.  Q.  They  were  in  two  separ- 
ate amounts?  A.  Xes.  Q.  And  you  got  $2 
In  cash?  A.  $2  In  cash  from  Mr.  Porteous 
that  he  left  with  my  wife.  Q.  That  was  a 
part  of  the  subscription  from  the  men?  A. 
Yes.  Q.  Now,  was  anything  mentioned  la 
any  shape  or  form  or  manner  at  the  time 
yon  say  you  signed  this  paper  about  It  be- 
ing a  release?  A.  No,  sir;  not  anything. 
Q.  When  did  you  again  see  Mr.  Kroenert? 
A.  I  don't  recollect  exactly,  but  It  was  some 
days  after  that  Q.  Under  what  circum- 
stances? A.  He  told  me  If  my  hand  kept  on 
paining,  or  If  my  hand  was  not  proceeding 
as  I  thought  it  was,  to  come  and  tell  him. 
Q.  Did  you  go  and  see  him?  A.  I  went  and 
seen  him  and  told  him  I  was  suffering  more 
patn  at  tJbat  time  than  I  ought  to.  Q.  What 
waa  done?  A.  I  don't  know;  be  aald  no 
more." 

On  cross-examination  the  witness  testified 
as  follows:  "Q.  And  did  not  Mr.  Kroenert 
hand  yon  at  thia  time  this  paper,  which  I 
now  present  to  you,  and  which  I  will  ask 
to  have  marked  defendant's  Exhibit  C?  A. 
That  Is  my  signature.  Q.  And  this  defend- 
ant's BJxhlblt  O  is  the  paper,  Is  It  not,  that 
you  signed  at  that  time?  A.  That  Is  my 
dgnature  on  It.  Q.  Wellt  that  Is  the  pap^r 
signed  by  you  at  that  time?  A.  Must  be. 
Q.  Now,  aa  a  matter  of  fact,  you  took  that 
and  read  It,  did  you  not?  A.  I  did  not  Q. 
At  that  time?  A.  I  took  it,  but  I  did  not 
read  It  Q.  Tou  say,  then,  you  did  not  read 
It?  A.  Ha,  sir;  I  tried  to  read  It;  I  glanc- 
ed it  over ;  and  he  says,  'You  go  ahead  and 
sign  that,  and  I  will  have  Mrs.  Crary  [or 
whatever  her  name  la]  make  out  a  Check 
for  $200.'  Q.  You  had  it  In  yonr  hands? 
A.  I  had  It  In  my  hands.  Q.  And  glanced 
over  It?  A.  I  glanced  at  It;  I  am  not  much 
of  a  reader ;  and  It  would  take  me  some  time 
to  read  It;  and  I  am  suffering  pain,  I  waa 
sick  at  the  time;  I  could  not  content  my- 
self to  stay  there  so  long.  Q.  You  say  yon 
did  not  glance  over  It?  A.  I  Just  glanced 
at  It  yes;  and  I  asked  him  If  the  Job  was 
on  that ;  that  he  said  that  I  and  my  family 
would  never  want  for  nothing;  I  asked  him 
If  that  waa  on  It  and  he  says,  'No,  but  I 
wUl  guarantee  it  Is  all  rlg^t;  you  go  ahead 
and  sign  It'  Q.  You  had  some  conversation 
in  the  presence  of  theee  witnesses,  didn't 
yon?  A.  That  was  It  exactly.  Q.  Didn't  you 
have  some  conversation  to  this  effect  that 
Mr.  Kroenert  at  the  time  asked  you  If  It 
was  perfectly  satisfactory  to  yon  In  the 
settlement  of  any  matter  you  might  have, 
and  you  stated  to  him,  'Yes,  It  was.'  A. 
The  only  time  any  settlement  was  made, 
when  I  seen  thla  In  this  paper,  was  when 
Mr.  Ditchbum  read  It  to  me.  They  called 
it  a  release  to  release  the  company.  Q. 
(Last  question  read).  In  the  presence  of 
these  witnesses  who  were  there  at  that  time? 
A.  He  asked  me —  Q.  No,  answer  the  ques- 
tion  first     A.  He  handed  me  tne   checks. 
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and  after  he  handed  me  the  checks  he  a«k- 
ed  me  if  I  was  satisfied ;  I  told  him  I  was, 
to  that  extent  That  was  on  tMs  subscrip- 
tion they  made  up  for  me.  Q.  Did  he  not 
at  that  time,  in  speaking  of  the  settlement 
of  any  possible  claim  you  might  hare  against 
them,  ask  you  if  you  were  entirely  saOsfled, 
and  tell  you,  if  it  was  all  right,  to  sign  it, 
and,  if  you  were  not  satisfied,  not  to  sign 
it?  A.  He  did  not;  he  did  not  Q.  You 
received  at  that  time,  did  you  not,  this  in- 
strument here,  which  I  will  ask  to  have 
identified  as  defendant's  Exhibit  D?  A.  Yes, 
sir.  Q.  And  that  is  your  signattire  on  the 
back  of  it?  A.  Yes,  sir.  Q.  You  signed 
this  instrument  which  is  marked  defendant's 
Exhibit  C  on  the  19th,  did  you  not?  A.  If 
that  was  the  first  day  I  went  down  to  see 
Mr.  Kroenert,  it  was.  Q.  As  I  understand 
you,  you  told  the  jury  that  you  deposited  this 
check  the  next  day.  A.  Yes.  Q.  At  what 
bank?  A.  Bates'  Bank  on  the  east  side. 
Q.  As  a  matter  of  fact,  this  settlement  was 
made  on  Saturday  afternoon,  and  there  were 
no  banks  open,  and  you  did  not  deposit  it 
the  next  day,  the  next  day  being  Sunday, 
isn't  that  true?  A.  Yes,  that  is  true.  I  de- 
posited it  on  Monday  morning;  I  kept  It 
in  my  house  over  Sunday.  Q.  So  that  yon 
took  this  check  home  with  you,  did  you  not, 
Saturday  afternoon?  A.  Yes,  sir.  Q.  And 
you  had  it  in  your  house  with  you  on  Sun- 
day? A.  On  Sunday,  and  I  deposited  it  Mon- 
day morning  In  Bates'  Bank,  Monday  fore- 
noon. Q.  So  that  your  memory  was  faulty 
when  you  said  it  was  the  next  day?  A.  I 
got  that  check  after  3  o'clock.  Mr.  Kroen- 
ert himself  told  me  I  had  to  keep  it  until 
Monday.  Q.  What  did  you  mean  when  yon 
said  you  deposited  It  the  next  day?  A.  Well, 
I  supposed  it  was,  because  the  first  time  the 
bank  was  opened  I  went  and  cashed  it,  and 
I  supposed  it  was  the  next  day.  I  have  not 
got  the  dates  of  these  things  so  I  don't 
know.  Q.  And  during  that  afternoon  and 
all  the  next  day,  which  was  Sunday,  you 
had  this  check  in  your  iiossesidon,  which 
stated  upon  it,  'For  an  accident  while  at 
work  during  the  evening  of  the  11th  of  No- 
vember, 1910'?  A.  1  gave  it  to  my  wife  as 
soon  as  I  came  home.  Q.  But  you  had  this 
check  subject  to  your  inspection  so  you  and 
your  wife  could  read  it  before  it  was  cash- 
ed? A.  I  had  it  there,  but  I  was  not  reading 
checks  then;  I  was  caring  for  my  hand. 
Q.  Mr.  ICroenert  was  not  there  to  prevent 
you  from  reading  it?  A.  He  did  not,  but 
he  had  my  hand  in  such  a  shape  it  prevent- 
ed m«;  he  set  the  trap,  Q.  You  had  an 
anaesthetic  at  the  time  your  fingers  were 
dressed  and  taken  care  of  by  Dr.  Christmas? 
A.  I  had  an  injection  and  then  an  anaesthet- 
ic. Q.  Injected  morphine  into  your  arm? 
A.  Something,  I  don't  know  what  It  was. 
Q.  And  then  gave  you  an  anaesthetic  at  that 
time?  A.  Yes.  sir.  Q.  What  time  in  the 
morning  was  that  antesthetio '  administered 


to  you;  you  Were  hurt  about  3  o'clock?  A. 
Well,  It  was  about  half  or  three-quarters: 
between  a  half  an  hour  and  an  hour  after  I 
was  cut.  I  sat  In  the  office  quite  a  long  time 
before  they  got  their  instruments  ready.  Q. 
So  you  took  your  anaesthetic  on  or  before  4 
o'clock  on  the  morning  of  the  12tb?  A.  I 
could  not  tell  you  just  exactly  what  time: 
it  was  something  after  8  o'clock.  Q.  About 
4  o'clock,  because  you  were  hurt  about  3? 
A.  Yes.  Q.  You  say  you  were  taken  to  St 
Vincent's  Hospital?  A.  I  was  taken  to  St. 
Vincent's  Hospital.  Q.  Do  you  say  that  you 
were  still  under  the  influence  of  your  an- 
sesthetlc  at  the  time  you  were  in  Mr.  Kroen- 
ept's  office  on  the  19th  day  of  November, 
seven  days  after  that?  A.  Well,  yes,  pretty 
near  a  year  after,  and  I  am  still;  I  have 
got  it  In  my  system  yet  Q.  Yon  have  got 
that  antesthetic  in  your  system  yet?  A. 
Yes,  sir;  I  have.  Q.  So  that  yon  are  still 
not  quite  in  your  right  senses?  A.  I  am  in 
my  right  senses  now  at  the  present  time, 
but  my  stomach  is  not  through  with  it  Q. 
Were  you  out  of  your  senses  on  the  19th  of 
November  at  the  time  that  receipt  was  sign- 
ed? A.  Almost  from  pain  and  sickness.  Q. 
From  the  ansesthetic?  A.  Yes,  sir-;  and  the 
pain  in  my  hand.  There  was  affection  in 
my  hand,  which  the  doctor  admitted  whi<* 
caused  me  to  suffer  the  pain.  Q.  You  were 
suffering  from  Oie  pain  and  not  the  anaes- 
thetic then?  A.  Both  {Win  and  amesthetic 
together.  Q.  You  were?  A.  Yes.  Q.  Seven 
days  after  this  accident?  A.  Yes,  sir.  Q. 
This  other  check  which  has  been  presented, 
and  which  counsel  has  called  for,  la  that 
your  signature?  A.  Yes.  Q.  Is  that  the 
other  check  that  was  handed  to  you?  A. 
From  the  men  for  |192,  yes.  Q.  From  the 
men?  A.  I  don't  know  whetiber  It  is  from 
the  men  or  not  Th«  benefit  from  the  day 
crew  and  the  night  crew,  yes.  Mr.  Wilbur: 
I  will  offer  this  in  evidence  as  defendant's 
Bxhiblt  E.  Received  without  objection  and 
marked  defendant's  Exhibit  S.  Questions 
by  the  jurors:  Q.  Did  yoa  ever  read  these 
diecka  after  yon  received  them?  A.  No,  I  did 
not.  I  jnst  looked  at  the  amount  on  them 
and  wrappM  them  up  and  went  home  and 
gave  them  to  my  wife  and  she  opened  them 
and  looked  at  the  amount  and  put  them  in 
our  trunk.  Q.  Did  she  read  them?  A.  No, 
she  did  not  to  my  recoUection.  Q.  Any  dis- 
cussion alMut  them?  A.  No.  Q.  <by  Mr. 
Wilbur  resuming).  Now,  as  to  this  defend- 
ant's Exhibit  E,  which  is  the  check  from  the 
day  crew  and  the  night  crew  for  $192,  their 
benefit,  as  a  matter  of  fact,  was  that  check 
not  given  to  you  by  Mr.  Kroenert  In  his 
ofilce  on  Friday,  the  day  before  you  got  this 
check  and  signed  this  paper?  A.  I  got  the 
two  checks  on  the  same  day.  This  one  and 
that  one  I  got  at  the  same  time.  1  went 
home  with  them  both  the  same  time  and 
cashed  them  both  at  the  aame  time.  Q.  And 
you  say  you  did  not  get  this  one  on  Friday? 


Digitized  by 


Google 


Or.) 


FOSTER  T.  TOaVERSITY  LTTHBER  &  SHINGLE  00. 


741 


A.  I  got  them  both  the  same  day.  Q.  Didn't 
you  go  down  on  Friday  to  have  yonr  hand 
dressed  and  at  that  time  go  and  Me  Mr. 
Kroenert  and  get  that  one  and  then  he  said 
he  would  give  you  the  $200  If  you  would 
sign  the  release  and  you'  said  you  would?  A. 
He  did  not  say  nothing  to  me  about  a  re- 
lease. Q.  And  you  eame  back  the  'next  day 
and  he  gave  you  that?  A.  No,  sir;  he  did 
not  Q.  And  both  ef  these  checks  were  in 
your  possession?  A.  At  the  same  time.  Q. 
Over  Sunday  from  Saturday  Itfternoon?  A. 
Tes.  Q.  With  those  statements  on  them  of 
what  they  were  for?  A.  I  did  not  read 
them;  I  Just  looked  at  the  amount.  Q. 
YoTi  say  he  told  yon  the  question  of  this 
Job  was  not  in  the  paper?  A.  Yes,  he  told 
me  that  was  not  in  the  paper.  I  asked  him 
if  it  was  in  the  paper,  and  he  said,  'No.' 
Q.  He  told  you  it  was  not?  A.  Yes,  I  asked 
him,  'Is  that  down  in  the  paper?*  And  he 
said,  'No.*  Q.  Did  Mr.  Kroenert  read  that 
release  to  you?  A.  No,  sir;  he  did  not 
Q.  Do  yon  daim  now  that  Mr.  Kroenert  mis- 
stated to  yon  the  contents  of  what  that  re- 
lease was?  A.  He  did  not  state  what  it 
was.  He  says,  'Sign  this  and  I  will  have 
Mrs.  Grary  write  you  out  a  check  for  |200, 
and  that  will  make  you  a  nice  little  bnnch 
of  money.'  That  is  what  he  said.  Q.  Then, 
as  I  understand,  he  did  not  tell  you  'what 
was  in  that  paper?  A.  No,  sir;  he  did  not; 
never  mentioned  what  was  in  it  whatever. 
Q.  That  was  the  only  talk  yon  bad  with 
him  about  that  paper,  which  you  signed, 
was  whether  or  not  the  kind  of  job  was  in 
that  and  he  told  you  it  was  not?  A.  That 
was  the  only  question  that  came  up.  Q. 
So  that,  as  a  matter  of  ftict,  Mr.  Kroenert 
did  not  deceive  you  when  yon  signed  that 
iwper,  did  be?  A.  He  did  not  Q.  He  did 
not  say  anything  to  you  what  was  in  it,  did 
be?  A.  Be  did  not  say  what  was  in  it,  no. 
Q.  So  that,  as  I  tinderstand  you  to  say,  he 
did  not  represent  to  you  what  that  paper  was 
at  all?    A.  He  did  not." 

On  redirect  examination  plaintlft  testified 
as  follows:  "Q.  Connsel  asked  you  if  Mr. 
Kroenert  deceived  yon  when  you  signed  this 
paoer?  A.  Yes,  he  did.  Q.  What  had  been 
your  eonversatlcm  prior  to  signini;  the  paper? 
A.  He  asked  me  how  I  felt ;  asked  me  how 
I  was  cnt,  and  had  me  explain  it;  and  he 
told  me  that  the  boys  made  up  a  check  for 
me,  a  purse  for  me  for  $192,  and  he  says, 
'Now,  I  am  going  to  go  with  them  too,  and 
that  will  make  yon  a  nice  little  bnnch  of 
moBey,  and  as  soon  as  you  are  able  to  go  to 
work  you  can  come  back  and  go  to  work.' 
And  he  says,  'Now,  I  know  yon  understand 
shingles  thoroughly;  yon  can  take  that  in- 
spection job;  and,  furthermore,  I  will  see 
tbat  yon  and  yonr  family  will  never  want  for 
notWn*.'" 

The  obeck  for  $200  mentioned  in  the  testi- 
mony was  upon  a  printed  form,  except  that 
tbe  name  of  the  payee,  the  amount,  and  the 
words.  "For  accident  while  at  work  during 


evenihg  of  11th  of  November,  1910"  were  type- 
written thereon  as  follows: 

No.  18713.  Portland,  Oregon,  Nov.  19,  1910. 

To  Merchants'  National  Bank,  Portland,  Oregon: 

Pay  to  tbe  order  o{  C.  Foster  1200.00  Two  Hundred 
A  NoAOO  dollars. 

[Not  over  Tvo  Hundred  ^200)1 

Untrersttr  Lumber  6  Shingle  Co., 

Per  A.  J.  Kroenert,  Manager. 


Settlement  of  account 
l)elow. 


For  accident  while 
at  work  during  even- 
ing of  the  11th  of  Nov. 
1910. 


Endorsement  of  this 
voucher  check  consti- 
tutes acknowledgment 
by  payee  of  full  pay- 
ment of  account  speci- 
fied hereon.  Void  it 
altered  or  erased  In 
any  way.  Return  to 
payor  if  not  correct. 


We  think  this  furnishes  sufficient  evidence 
to  go  to  the  Jury  to  sustain  the  contention 
that  Porteous,  acting  for  the  company  and 
under  the  direction  of  its  manager;  led  plain- 
tiff to  brieve  that  the  company  intended  to 
give  him  a  donation  of  $200,  and  that  the 
manager  allowed  him  to  remain  under  that 
Impression  and  hurried  him  into  signing  the 
release  without  explaining  to  him  the  con- 
tents. 

{2]  It  is  tme  that  under  ordinary  drcum- 
Btances  a  man  is  not  excused  from  the  con- 
sequences of  signing  a  paper  which  he  has 
negligently  failed  to  read;  but  this  is  not 
always  the  case.  In  the  present  instance  the 
manager  was  his  employer  and  apparently 
his  sympathizing  friend,  and  Porteous  was 
his  friend  and  a  brother  in  the  same  secret 
order.  He  would  naturally  rely  on  their 
statements  and  would  not  be  likely  to  sus- 
pect any  attempt  to  overreach  him.  In  ad- 
dition It  appears  that  he  was  slek  and  In 
great  pain  from  his  wounded  hand  and  in 
no  condition  to  transact  important  business. 
While  it  is  very  unlikely  that  his  mental  and 
physical  condition  was  the  result  of  the 
anssthetic  administered  several  days  before, 
tbe  fact  that  he  was  actually  In  the  condi- 
tion he  described  from  some  cause  seems  very 
probable.  He  is  not  to  be  branded  as  an 
intenticHial  falsifier  because  he  made  a  wrong 
diagnosis  of  the  cause  of  his  condition,  a 
thing  whicA  persons  skilled  ta>  the  treatment 
of  disease  do  every  day. 

[3]  Taking  his  statement  as  true,  as  we 
must,  because  the  Jury  so  accepted  It,  we 
conclude  that  be  was  in  no  concUtion  to  read 
and  understand  the  contents  of  the  paper 
signed  by  him;  that  he  did  not  Intend  to 
release  his  claim  against  tbe  company;  and 
that  the  release  procured  under  the  circum- 
stances was  unfair  and  fraudulent  What 
our  cMiclusion  would  be,  sitting  as  triers  of 
fact  and  considering  and  weighing  all  the 
testimony,  need  not  here  be  considered.  The 
question  before  us  is  not  as  to  the  weight  of 
the  testimony  but  as  to  whether  there  is  any 
testimony  to  support  plaintilf's  contehtton. 
Heleases  obtained  under  circumstances  simi- 
lar to  those  detailed  in  piaintlO's  testimony- 
have  frequently  been  disregarded  or  set  aside 
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by  the  courts.  0  Thompsdn  Xeg.  {|  7876, 
7377,  and  cases  there  cited ;  Olston  v.  O.  W. 
P.  ft  By.  Co.,  62  Or.  343,  96  Pac.  1005,  97 
Pac.  538.  20  li.  R,  A.  (N.  S.)  915 ;  Chrlstlan- 
8on  V.  Chicago,  St  P.,  etc.,  Ry.  Co.,  67  Minn. 
94,  69  N.  W.  640.  Nor  can  we  agree  with 
counsel  that  the  transaction  itself  is  devoid 
of  any  Indication  of  overreaching  and  unfair- 
ness on  the  part  of  defendant  It  Is  plainly 
the  law  that  plalntifF  had  a  right  to  com- 
promise his  claim  for  |200  or  for  $1  if  he 
saw  fit;  but,  whatever  the  circumstances 
bearing  upon  the  probability  that  he  would 
deliberately  have  done  so,  Uie  practical  loss 
of  his  hand  was  a  fact  then  and  always  ap- 
parent to  him.  He  knew  that  be  was  greatly 
and  permanently  Injured.  Anybody  In  his 
right  mind  would  have  known  that  if  entitled 
to  any  remuneration  whatever,  the  sum  of 
$200  would  be  ridiculous  as  a  recompense.  As 
a  gratuity  it  might  be  thankfully  accepted,  as 
any  sum  so  given,  no  doubt,  would  have  been 
under  these  circumstances,  but  its  gross  in- 
adequacy as  compensation  at  once  suggests 
the  idea  that  It  was  received  as  charity. 
While  this  inadequacy  may  be  but  «  slight 
circumstance  tending  to  show  that  plaintiff 
did  not  know  or  realize  that  he  was  releas- 
ing a  valuable  claim  for  substantial  damages, 
it  la  one  entitled  to  consideration.  The  whole 
matter  as  the  testimony  leaves  It  was  a  quea- 
tioQ  of  fact  for  the  jury,  and  not  of  law  for 
the  court 

[4]  The  admission  of  the  testimony  of  A. 
li.  Bullis  tending  to  show  that  a  few  hours 
after  the  accident  Olafson,  defendant's  fore- 
man, was  seen  to  tighten  up  the  bolts  on 
the  sawguard  and  put  in  a  new  bolt  Is  al- 
leged as  error.  The  anthorities  almost  vnl- 
versally  agree  that  evidence  of  snbseqneBt 
repairs  and  Improvements  cannot  be  admlt> 
ted  to  show  previous  negligence.  Skottowe 
V.  O.  8.  I*,  etc..  By.  Co.,  22  Or.  438,  30  Pac. 
224,  16  U  B.  A.  696 ;  Love  v.  Chambers  tim- 
ber Co.,  129  Pac.  492;  Columbia  &  Puget 
Sound  R.  Co.  v.  Hawthorne,  144  U.  S.  202,  12 
Sup.  Ct  591,  36  Lw  Ed.  406.  But  It  does  not 
follow  that  because  such  evidence  Is  iuad:- 
missible  for  the  purpose  of  showing  negU^- 
gence,  it  Is  always  inadmissible  for  any  pur- 
pose. Thus,  as  pointed  oat  in  Love  v.  Cham- 
bers Lumber  Company,  supra,  where  it  is 
claimed  by  the  defendant  that  certain  safe- 
guards alleged  by  plaintiff  to  have  been  nec- 
essary could  not  be  used  without  impairing 
the  efficiency  of  the  machinery,  evidence  that 
subsequent  to  the  injury  such  safeguards 
were  provided  and  actually  used  without  any 
detriment  to  the  operation  of  the  machinery 
was  admissible.  Another  ground,  well  estab- 
lished by  reason  and  autliority,  is,  in  those 
cases  where  the  jury  has  been  permitted  to 
view  the  machine,  evidence  is  admissible  to 
show  that  such  machine  has  been  repaired  or 
altered  subseqnent  to  the  accident  Marten 
V.  M.  J.  Walsh  &  Ca,  131  Pac.  505.  The  evi- 
dence here  objected  to  would  seem  to  come 
fairly  within  litis  exception.   Another  equally 


'well-established  ground  upon  whidi  such  tes- 
timony may  be  admitted  arises  in  those  cases 
where  the  actual  condition  of  tiie  machinery, 
or  other  appliance,  causing  the  accident  is  a 
question  in  dispute.  In  these  cases  such  evi- 
dence is  admitted  not  to  show  knowledge  of 
the  defect  on  the  part  of  the  defendant  or 
to  show  negligence  in  failure  to  repair  or 
guard  the  machinery,  but  to  show  the  actnal 
condition  at  the  time  the-  accident  happened. 
Brennan  r.  Lachat,  6  N.  Z,  St  Rep.  882; 
LonisvUle  &  N.  B.  Co.  ▼.  Malone,  lOB  Ala. 
500,  20  South.  83,  cited  in  42  L.  B.  A  762, 
note;  Texas  &  N.  O.  B.  Co.  v.  Anderson  et 
aL  (Tex.  Olv.  App.)  61  S.  W.  424;  Kuhn  T. 
Illinois  Central  B.  B.  Co.,  Ill  IlL  App.  323; 
City  of  Emporia  v.  Schmldllng,  33  Kan.  486, 
6  Pac.  893 ;  Harter  y.  Atchison,  55  Kan.  260, 
38  Pac.  778.  In  Brennan  ▼.  Lachat  supra, 
the  court  says:  "The  evidence  was  clearly 
competent  as  tending  to  show  that  defendant 
had  removed  the  cause  of  the  accident  The 
cases  cited  by  appellant  are  all  eases  where 
It  was  attempted  to  be  shown  that  after  an 
accident  a  different  or  perhaps  safer  mode 
of  structure,  or  greTentivci,  «r  a  different 
mode  of  conveyanee  or  rate  of  speed  was 
adopted  after  an  acddent,  except  in  the  case 
in  81  Hun,  where  it  was  attempted  to  be 
shown  that,  some  montiis  after  an  aecldent 
happened  in  the  hallway  of  a  tenement  house 
by  reason  of  a  defective  oU  cloth  covering, 
the  landlord  put  down  a  -new  one,  there. «an 
be  ne  question  but  that  such  evidence  is  in-- 
competent  as  tending  to  prove  negligence.  If 
an  accident  happened  upon  a  railroad  by  rea- 
son of  a  broken  rail,  it  would  be  quite  compe- 
tent to  show  that  after  the  aecideot  the 
broken  rail  was  removed  and  replaced  by  a 
sound  one  as  a  mere  matter  of  fact  but  It 
would  be  incompetent  to  show  that  after  the 
accident  a  different  make  and  style  of  rail 
was  used  as  tending  to  show  negligence  in 
using  the  style  of  rail  upoa  which  the  aecl- 
dent took  placft" 

[S]  It  would  have  been  proper  for  Che 
court,  by  raling  or  instruction,  to  have  oen- 
flned  the  evldenoe- admitted  to  the  purposes 
hereli)  indicated,  but  the  objection  was  gen- 
eral and  no  such  limitation  was  requested. 
Under  such  circumstances,  defendant  cannot 
now  compiAln  of  its  admlsalon.  Woods  v. 
Missouri,  K.  ft  T.  B.  Co.,  61  Mo.  App.  600. 

[I]  It  is  objected  that  the  allBRfttions  of 
fraud  in  the  procurement  of  the  release  are 
not  sufficient  to  jostify  the  admiBsion  of 
plaintiffs  testimony  in  regard  to.it  The  al- 
legations are  somewliat  general ;  but,  no  ol>- 
jection  having  been  made  by  demurrer  or  l^ 
motion  to  make  more  definite,  we  tmnk  them 
sufficient  after  verdict,  especially  since  the 
attention  of  the  court  was  not  speclflcaUy 
called  to  the  alleged  defect  during  the  trial. 

[7]  The  instruction  given  by  the  court  in 
reference  to  the  degree  of  care  required  of 
a  master  and  servant  correctly  stated  tlie 
law.  Doyle  v.  Missouri,  K.  ft  T.  Trust  Co., 
140  Mo.  1,  41  S.   W.  256;    Choctaw,  Okla- 


Digitized  by 


Google 


Or.) 


rOSTEK  r.  TJNIVBRSrnr  I.UMBEB  «!  SHINGLE  CO. 


T48 


homa,  etc,  R.  R.  Co.  v.  McDade,  191  TT..S. 
64,  24  Sup.  Ct  24,  48  L.  Ed.  96.  SUndlDg 
alone,  the  InstmctloQ  la  not  to  be  commend- 
ed, but  taken  In  connection  with  the  whole 
charge,  which  was  able  and  fully  and  fairly 
stated  the  issues^  the  defendant  has  no  rea- 
son to  complain. 

[i]  The  requests  of  ^fendant  for  instruc- 
tions were,  we  think,  sufficiently  covered  by 
the  general  Instmctlons  of  the  court.  The 
Instruction  given  is  as  foUows:  "This  paper, 
purporting  to  be  a  release,  is  regular  upon  Its 
face,  and  the  presumption  of  law  to  begin 
with  is  that  It  was  executed  in  good  faith. 
Fraud  is  never  presumed  but  must  be  estab- 
lished under  our  laws  by  reasonably  clear 
and  satisfactory  evidence.  The  burden  of 
proof  upon  this  question  is  upon  the  plaintiil 
to  establish  that  this  paper,  purporting  to 
by  a  release,  was  signed  and  executed  through 
fraudulent  misrepresentations  upon  the  part 
of  the  defendant"  The  language  of  defend- 
ant's request  was  as  follows:  "I  instruct 
you  that  1£  is  a  general  rule  that  the  plaln- 
tlfl  cannot  be  heard  to  say  that  he  did  not 
know  the  contents  of  the  release  or  -  the  pa- 
per signed  by  him  when  he  had  an  oppor- 
tunity to  read  it"  It  may  be  conceded  that 
this  request  states  a  rule  to  a  certain  extent 
genera],  but  the  exceptions  to  it  are  so  nu- 
merous that,  stated  baldly  and  without  the 
quallflcatlona  which  the  law  has  attached  to 
It,  the  probable  result  would  be  to  mislead 
the  jury,  who  would  be  likely  to  accept  the 
statement  that  such  was  the  "general  rule" 
to  mean  that  It  was  the  universal  rule. 

[>]  The  objeetion  that  the  sealed  verdict 
was  received  and  opened  after  the  Jury  bad 
separated  cannot  avail  the  defendant  It 
appears  from  the  direction  of  the  court  to 
the  jury  that  it  was  a^eed  that  they  might 
disperse  upon  delivering  to  the  bailiff  their 
sealed  verdict  No  objection  to  this  state- 
ment was  made  by  counsel  for  defendant  at 
the  time;  neither  was  any  objection  made 
at  the  time  the  balUff  delivered  the  verdict 
to  the  court,  nor  at  any  time,  until  a  motion 
for  a  new  trial  was  filed.  In  the  condition 
of  the  record,  we  must  assume  that  consent 
was  given  by  counsel  to  the  separation  of  the 
jury  and  to  the  reception  of  the  verdict  in 
their  absence. 

The  judgment  Is  affirmed. 

BORNETT,  3.  (diasenting).  :  The  plaintUT 
Instituted  this  action  to  recover  damages 
from  tbe  defendant  for  Injuries  suffered  by 
him  in  Its  mill  on  account  of  the  alleged  neg- 
ligence of  file  defmdant  In  not  prorlding 
for  liim  a  safe  place  in.  which  to  work.  Ad- 
mttting  that  the  plaintiff  was  -  injured,  the 
defendant  denied  all  UablUty  therefor  and 
affirmatively  pleaded,  with  other  defenses, 
tbat  the  plaintiff,  in  consideration  of  the 
liayment  to  him  of  $200,  released  the  defend- 
ant fioiB  all  liability  on  account  of  the  ac- 
cident deacribed  in.  the  complaint  The  re- 
lease waa  la  writing,  and  the  plaintiff  ad- 


mitted in  Us  testimony  that  be  «cecated  the 
same,  which  is  as  follows: 

"Portland,  Oregon,  November  19,  1910. 
In  consideration  of  two  hundred  ($200.00) 
dollars,  the  receipt  of  which  is  hereby  ac- 
knowledged, paid  to  me  by  the  University 
liumber  &  Shingle  Conipany,  I  do  hereby  re- 
lease the  said  University  i:,umber  &  Shin^e 
Co.  from  and  on  account  of  all  or  any  claim  for 
damages  that  I  may  have  against  it  for  any 
reason  whatsoever,  and  particularly  on  ac- 
count of  an  accident  which  happened  to  roe 
on  the  eleventh  day  of  November,  1910,  at 
the  shingle  mill  of  the  said  company  near 
University  Part  Portland,  Oregon,  at  which 
time  I  lost  all  of  the  fingers  and  a  portion  of 
my  thumb  on  my  left  band,  and  in  considera- 
tion of  said  sum  I  do  hereby  release  said 
company  from  any  dalm  for  damages  as  ht 
hereinabove  set  forth. 

"[Signed]  Chas.  L.  Foster  [SeaL] 

"Witnesses:  [Signed]  Irene  .Crary.  O.  K 
Morton." 

Concerning  this  writing,  the  reply  alleges 
as  follows:  "The  plaintiff,  further  replying 
to  the  said  second  and  separate  defense  here- 
in, alleges  that  on  ctr.  about  the  19tta  day  of 
November,  1910,  the  employes  in  and  about 
the  mill  of  the  said  defendant,  by  and  on  ac- 
count of  the  injury  to  the  plaintiff,  subscrib- 
ed a  sum  of  money  for  the  plaintiff  and  plac- 
ed the  same  in  the  hands  of.  i.  Kzoeuert, 
who  Is  and  was  at  said  time  the  president 
and  general  manager  of  the  defendant  That 
the  said  Kroenert  promised  and  agreed  that 
be  would  assist  this  plaintiff  personally  to 
the  same  extent  as  did  the.  employ^,  and 
that  while  this  plaintiff  was  suffering  from 
the  Injuries  to  his  left  band  as  set  out  In 
the  complaint  herein,  and  while  he  was  aof- 
ferlng  from  the  effects  of  the  aneesthetlc  ad- 
ministered to  him  at  the  time  of  the  ampu- 
tation of  the  fingers  from  his  left  hand,  this 
plalnUff  was  ordered  and  directed  to  go  to 
the  said  J.  Kroenert  to  receive  the  money  so 
subscribed.  That  plaintiff  went  to  the  office 
of  said  ICroenert  That  thereupon  the  said 
Kroenert  requested  him.  to  sign  a  paper,  and 
falsely  and  fraudulently,  and  unlawfully, 
and  with  intent  to  deceive  and  defraud  this 
plaintiff,  represented  that  the  said  paper  was 
a  receipt  for  the  money  so  subscribed  by  the 
employes  and  by  himself,  and  that  the  same 
was  not  intended  and  would  not  release  the 
company  from  the  damages  sustained  by  this 
plaintiff,  and  that  the  defendant  would  con- 
tinually employ  the  plaintiff  in  and  about 
the  mill  and  premises  and  pay  to  him  the 
sum  of  seventy-five  ($75.00)  dollars  each  and 
every  month  as  long  as  the  mill  continued  to 
stand.  That  relying  upon  the  representation 
so  made,  and  being  sick  and  ill  as  aforesaid, 
this  plaintiff  signed  the  pretended  release." 

In  respect  to  this  pleading,  it  will  be  no- 
ticed that,  although  the  plaintiff  claims  that 
he  was  sick  and  suffering  from -the  effect  of 
the  aneesthetlc  nine  days  after  the  happen- 
ing of  the  accident,  he  does  not  intimate 
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that  Ms  mental  faculties  were  In  any  \Tay 
Impaired  or  suspended.  For  aught  that  ap- 
pears in  the  reply,  the  plaintiff  had  full  con- 
trol of  his  mind  and  memory,  and.  If  he 
would  defeat  the  release  for  want  of  under- 
standing, he  must  plead  either  that  he  was  non 
compos  mentis  or  laboring  under  such  mental 
distress  at  the  time  that  he  could  not  and 
'did  not  comprehend  the  nature  and  conse- 
quences of  the  act  he  was  performing  In  the 
execution  of  the  release.  Brown  v.  Feldwert, 
46  Or.  363,  80  Pac.  414,  was  a  case  somewhat 
Uke  this  in  that  the  writing  sought  to  he 
Impeached  by  the  makers  thereof  was  said 
to  have  been  procured  by  fraud,  and  this 
court  there  held  that:  "It  Is  absolutely  es- 
sential In  pleading  that  a  signer  of  a  paper 
was  fraudulently  misled  as  to  what  was  be- 
ing signed,  to  show  that  the  signer  was  free 
from  negligence  in  the  matter."  No  such  al- 
legation appears  in  the  reply  here.  That 
pleading  also  does  not  state  facts  sufficient 
to  constitute  a  rescission  of  the  contract  of 
release  In  that  it  Is  not  averred  that  the 
plaintiff  has  restored  to  the  defendant  the 
money  paid  as  a  consideration  for  the  re- 
lease. In  Scott  V.  Walton,  32  Or.  460,  464, 
52  Pac.  180,  181,  Mr.  Justice  Bean  lays  down 
the  rule  In  this  language:  "A  party  who  has 
been  Induced  to  enter  Into  a  contract  by 
fraud  has  upon  its  discovery  an  election  of 
remedies.  He  may  either  affirm  the  contract 
and  sue  for  damages  or  disaffirm  It  and  be 
reinstated  In  the  position  in  which  be  was 
before  It  was  consummated.  These  remedies, 
however,  are  not  concurrent  but  wholly  In- 
consistent. The  adoption  of  one  is  the  ex- 
clusion of  the  other.  If  he  desires  to  rescind, 
he  must  act  promptly  and  return,  or  offer  to 
return,  what  he  has  received  under  the  coa< 
tract.  He  cannot  retain  the  fruits  of  the  con- 
tract awaiting  future  developments  to  de- 
termine whether  it  Is  more  profitable  for  him 
to  atlirm  or  disaffirm  it.  Any  delay  on  his 
part,  and  especially  his  remaining  in  posses- 
sion of  the  property  received  by  him  under 
the  contract  and  dealing  with  It  as  his  own, 
will  be  evidence  of  his  intention  to  abide  by 
the  contract."  In  our  own  state,  aiithorltl*s 
to  the  same  -effect  are  these:  Wells  v.  Neff, 
14  Or.  66,  12  Pac.  84,  88;  Crosaen  v.  Murphy, 
31  Or.  114,  49  Pac.  859;  State  v.  BUae,  37 
Or.  404,  61  Pac.  735;  Dundee  Mortgage  Co. 
V.  Goodman,  36  Or.  463,  60  Pac.  3;  Van  de 
Wlele  V.  Garfoade  Co.,  60  Or.  685,  120  Pac. 
752.  The  following  authorities  and  many 
more  which  might  be  cited  teach  the  same 
doctrine:  Rabltte  v.  Ala.  Great  So.  By.  Oo., 
158  Ala.  431,  47  South.  573;  Norwich  Union 
T.  Ins.  y.  Oirton,  124  Ind.  217,  24  N.  B.  984 ; 
Valley  v.  Boston  R.  Co.,  108  Me.  106,  68  Atl. 
835;  Drohan  v.  Lake  Shore  Ry.,  162  Mass. 
435.  88  N.  B.  1116 ;  Pangbom  v.  Continental 
Ins.  Co.,  67  Mich.  683,  35  N.  W.  814;  Crlp|)en 
V.  Hope,  38  Mich.  SU ;  Morris  v.  Great  North- 
em  Ry.  Co.,  07  Minn.  74, 68  N.  W.  628;  -  Lane  v. 
Uayton  Coal  Oft,  101  Tenn.  581,  48  S.  W. 
1064;   Braiuard  t.  Van  Dyke,  71  Vt.  359,  45 


Atl.  758 ;  Town's  Adra'r  y."  Waldo,  62  Vt 
118,  20  Atl.  326;  Louisville,  etc.,  Ry.  y.  Mo- 
Elroy,  100  Ky.  153,  37  S.  W.  844;  East  Tenn. 
Ry.  Co.  V.  Hayes,  83  Gfi.  558,  10  S.  E.  3S0; 
Vandervelden  v.  Chicago,  etc.,  Ry.  Oo.  (O.  C.) 
61  Fed.  54 ;  Barker  t.  N.  P.  Ry.  Oo.  (O.  C.) 
65  Fed.  460. 

■  An  apparent  exception  fo  this  rule  requir- 
ing the  return  of  what  has  been  received  of 
benefit  from  a  contract  before  rescission  Is 
allowed  is  found  in  cases  where  the  amount 
due  on  the  contract  to  the  person"  executing 
the  release  has  been  fixed  and  determined  so 
thAt  the  sum  paid  is  really  a  part  of  a  great- 
er indebtedness.  In  such  a  case  part  pay- 
ment of  an  acknowledged  larger  sum  con- 
stitutes no  consideration  for  a  release  of  the 
entire  Indebtedness,  and  hence  the  plaintiff 
In  such  case  Is  entitled  to  prosecute  such  an 
action,  and  that,  too,  without  rettimlng  the 
amount  paid,  because  that  was  rightfully 
his  own  In  the  first  Instance.  It  Is  analogous 
to  bringing  an  action  for  a'  balance  of  ac- 
count giving  credit  for  a  payment  already 
made.  Where,  however,  the  hmount  Is  nn- 
liquldated,  as  in  the  case  of  a  claim  for  dam- 
ages, the  rule  is  unlfori*  that,  before  a  re- 
lease alleged  to  have  been  obtained  by  fraud 
can  be  disregarded  or  rescinded,  the  party 
alleging  the  frtiud  must  return  the  amount 
paid  for  the  release. 

The  case  to  hand  is  distinguishable  In  that 
respect  from  Olston  v.  Oregon  Water  Power 
Co.,  52  Or.  343,  96  Pac.  1095,  20  L.  R.  A. 
(N.  S.)  915.  This  was  an  action  to  recover 
damages  for  death  of  the  plaintiff's  Intestate 
caused  by  the '  negligence  of  the  defendant 
A  release  tmder  seal  was  pleaded  as  a'  de- 
fense, but  the'  plaintiff  alleged  not  only  false 
and  fraudulent  misrepresentations  made  by 
the  defendant  with  Intent  to  defraud  and  de- 
ceive the  plaintiff,  but  also  that  he  had  re- 
turned all  the  money  and  other  things  re- 
ceived as  a  condition  for  the  release,  thus 
bringing  himself  within  the  doctrine  of  the 
precedents  of  this  state  already  quoted.  Op- 
posed to  this  rule'  requiring  the  return  of  the 
consideration  In  order  to  overturn  the  ■  re- 
lease of  an  unliquidated  claim  is  the  case  of 
Glrard  v.  St  Louis  Car  Wheel  Co.,  46  Mo. 
App.  79."  That  case,  however,  stands  prac- 
tically alone  on  the  question  directly  Involv- 
ed, and  it  bases  its  reasoning  on  cases  where 
the  claim  was  fully  liquidated  and  the 
amount  actually  determined  before  the  re- 
lease was  signed. 

Passing  the  insulSciency  of  the  reply  in  tiie 
resi)ects  mentioued,  It  is  proper  to  examine 
the  testimony  In  connection  with  the  fraud 
charged.  There  are,  three  elements  of  de- 
ception Imputed  to  the  president  and  mana- 
ger of  the  defendant,  who  Induced  tlie  plain- 
tiff to  sign  the  release  in  qneBtion:  (1)  That 
he  "represented  that  said  paper  was  a  re- 
ceipt for  the  money  so  subscribed  by  the  em- 
ployes and  himself."  (2)  "That  the  same 
was  not  intended  to  and-  would  not  release 
the  eompan}'  from  the  damages  BUBtalued  kgr 
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the  plaintiff.""  W  That  the  defendant  would 
continually- emplo):  the  plaintiff  In  and  About 
tbe .  iblll  and  premises  and  pay  Tto  Urn  the 
snm  of  $7tS  ea<A  and  every  month  as  long 
as  the  mill  continued  to  stand."  The  first 
two  «f  these  spedfications '  are  represeata- 
tions  of  the  legal  effect  of  the  paper  in  ques- 
tion, and  the  third  Is  a  promise  of  whnt  the 
defendant  would  do  In  the  future.  The 
pltdntiff  is  the  only  witness  who  testified  in 
bis  behalf  respecting  tbe  execution  of  the 
contract  of  release.  He  narrates  In  his  direct 
examination  that  he  went  to  the  office  of  the 
company  for  tbe  purpose  of  getting  a  check 
for  the  amonnt  subscribed  for  bis  benefit  by 
his.  fellow  employes.  After  some  conversa- 
tion wltb  the  manager  as  to  how  the  acci- 
dent occurred,  the  witness  proceeds  thus: 
"And  he  asked  me  if  I  would  stay  there  for 
two  or  three  minutes  until  he  went  out  I 
says,  'Yes.'  He  went  out  and  I  did  not  have 
tbe  time;  I  did  not  look  at  the  time  when 
he  went  out  or  when  he  came  in,  but  it  was 
not  vary  long,  and  be  came  in  with  a  tall 
dark><»mplexloned  man ;  I  have  never  seal 
before,  never  seen  since,  and  don't  know  who 
he  was.  And  he  sat  down  at  this  table. 
'Now,'  he  says,  'look  over  that  and  sign  it, 
and  I  will  have  Mrs.  Somebody  [I  don't  recol- 
lect hw  name]  write  you  out  a  check  for 
$200*;  and  he  says,  'I  will  give  you  a  job  as 
long  as  that  mill  runs,  and  I  will  see  that 
you  and  your  famUy  will  never  want  for 
nothing;  if  you  are  ever  in  want,  I  want  you 
to  come  and  tell  me.'  So  I  looked  at  the  pa- 
per ;  I  did  not  read  much  of  it;  I  started  In; 
and  I  turned  round  to  him  and  I  says,  'Is 
that  In  the  paper?  He  says,  'No,  but  you 
can-  take  it  for  granted  from  me  that  it  will 
be  Just  as  I  am  telling  yon  that  it  will;  you 
sign  that  and  I  wiU  give  you  $200  more,  and 
yon  will  never  want  for  nothing.'  I  signed 
tbe  paper  and  he  had  that  man  sign  It,  and 
he  had  the  woman  sign  it;  the  woman  ste- 
nographer at  bis  place  sign  it;  and  that  was 
all  and  I  took  the  money  and  left" 

On  cross-examination  he  testified  as  fol- 
lows: "Q.  And  did  not  Mr.  Kroenert  hand 
yon  at  this  time  this  paper,  which  I  now 
present  to  you,  and  which  I  will  ask  to  have 
marked  defendant's  Exhibit  G?  A.  That  is 
my  signature.  Q.  And  this  defendant's  Ex- 
hibit C  is  the  paper,  Is  it  not,  that  yon  sign- 
ed at  that  time?  A.  That  is  my  signature  on 
it  Q.  Well,  that  is  the  paper  you  signed  at 
that  time?  A.  Must  be.  Q.  Now,  as  a  matter 
of  fact,  you  took  that  and  read  it,  did  you 
not?  A.  I  did  not.  Q.  At  that  time?  A.  I 
took  it,  but  I  did  not  read  It.  Q.  You  say, 
then,  you  did  not  read  it?  A.  No,  sir;  I  tried 
to  read  It;  I  glanced  It  over;  and  he  says, 
'Yon  go  ahead  and  sign  that,  and  I  will  have 
Mrs.  Crary  [or  whatever  her  name  is]  make 
out  a  check  for  $200.'  Q.  You  had  it  in  your 
hands?  A.  I  had  it  In  my  hands.  Q.  And 
glanced  it  over?  A.  I  glanced  at  It;  I  am 
not  much  of  a  reader;  and  it  would  take  me 


some  time  to-  read  it;  and  I  «]n  suffering 
pain,  I  was  sick  at  tbe  time;  I  could  not 
content  myself  to  stay  there  so  long.  Q.  You 
say  you  di^l  not  glance  over  it?  A.  I  Just 
glanced  at  It,  yes,  and.  I  asked  him  if  the  Job 
was  on  that;  that  he  said  that  I  and  my 
family  would  never  want  for '< nothing;  1 
asked  him  tf  that  was  on  it,  and  he  says, 
'No,  but  I  wlU  guarantee  it  is  aU  right; 
you  go  ahead  and  sign  it'  Q.  You  say  he 
told. you  the  questidu  of  this  job  was  not  in 
the  paper?  A.  Yes,  he  told  me  that  was  net 
in  tbe  paper..  I  asked  him  if  it  was  in  the 
paper,  and  he  said,  'No.'  Q.  He  told  you  it 
was  not?  A.  Yes,  I  asked  bim,  'la  that  down 
in  the  paper?'  and  he  said,  'No.'  Q.  Did 
Mr.  Kroenert  read  that  release  to  you?  A. 
No,  sir;  he  did  not  Q.  Do  you  claim  now 
that  Mr.  Kroenert  misstated  to  you  the  cou- 
twits  of  what  that  release  was?  A.  He  did 
not  state  what  it  was.  He  says,  'Sign  this 
and  I  will  have  Mrs.  Crary  write  you  out  a 
check  toT  $200,  and  that  will  make  you  a 
nice  little  bunch  of  money.'  That  is  what  he 
said.  Q.  Then,  as  I  understand,  he  did  not 
tell  you  what  was  In'tbat  paper?  A.  No,  sir; 
he  did  not;  never  mentioned  what  was  In 
it  whatever.  Q.  That  was  the  only  talk  you 
bad  with  him  about  tbe  paper,  which  you 
signed,  was  whether  or  not  the  kind  of  Job 
was  in  that  and  he  told  you  it  was  not?  A. 
That  was  the  only  question  that  came  up. 
Q.  So  that,  aa  a  matter  of  fact,  Mr.  Kroenert 
did  not  deceive  you  when  you  signed  that 
paper,  did  he?  A.  He  did  not  Q.  He  did 
not  say  anything  to  you  what  was  in  it,  did 
he?  A.  He  did  not  say  what  was  in  it,  no. 
Q.  So  that,  as  I  understand  you  to  say,  he 
did  not  represent  to  you  what  that  paper 
was  at  all?    A.  He  did  not" 

The  plaintiff  evidently  understood  that  he 
was  about  to  execute  some  obligatory  writ- 
ing; for  when,  as  he  says,  the  manager  prom- 
ised verbally  to  give  him  a  job  as  long  as 
the  mill  run,  etc.,  be  demanded  to  kn«w  if 
that  was  in  the  paper,  but  the  manager  says, 
"No,  but  you  may  take  It  for  granted  from 
me  that  It  vrlll  be  Just  as  I  am  telling  you 
that  it  will."  Out  of  bis  own  mouth  he  says 
that  he  had  the  paper  in  his  hand  with  tbe 
opportunity  of  reading  It  and  was  told  by 
the  manager  to  look  it  over  and  sign  It 
Although  he  had  tbe  opportunity  to  and  was 
urged  to  read  the  paper,  he  repeatedly  says 
the  manager  did  not  read  it  to  him ;  that  the 
latter  did  not  state  what  it  was;  and  that 
"he  never  mentioned  what  was  In  It  what- 
ever," etc.  Instead  of  proving  the  allegation 
that  the  manager  represented  that  the  paper 
"was  a  receipt  for  the  money  subscribed, 
and  that  the  same  was  not  Intended  and 
would  not  release  tbe  company  from  tbe 
damages  sustained  by  the  plaintiff,"  tbe  tes- 
timony of  the  plaintiff  himself  directly  con- 
tradicts and  disproves  the  allegations  of  his 
reply. 

To  make  statements,  fraudulent,  they  must 
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be  repreaeittatlons  of  past  or  present  mate- 
rial facts.  Fraud  cannot  be  predicated  upon 
a  statement  or  mere  <^lnlon  or  bare  promises 
at  sometblng  to  be  performed  In  tbe  future. 
If  tbe  promise  la  a  part  of  tbe  contract,  tbe 
person  complaining  must  rest  bis  action  upon 
a  breacb  of  tbat  promlsa  Moreover,  neither 
tbe  defendant  nor  Its  manager  Is  being  sued 
for  a  breacb  of  a  contract  to  fnrnisb  emidoy- 
ment  to  tbe  plaintiff  for  an  Indefinite  period. 
DlsproTlng  as  be  does,  by  bis  own  testimony, 
the  allegations  of  fraud  contained  In  tbe 
reply,  tbe  plaintiff  presents  a  case  where, 
harlng  every  opportunity  to  inform  himself 
of  the  nature  of  the  Instrument  he  was  sign- 
ing, he  acted  njton  bis  own  Judgmoit  and 
signed  the  release.  In  tbe  well-considered 
case  of  Wimer  v.  Smith,  22  Or.  469,  486,  80 
Paa  416i,  421,  Mr.  Justice  Lord  lays  down  the 
rule  tbns:  "Even  where  misrepresentations 
are  made.  If  a  person  relies  upon  bis  own 
Judgment  when  he  has  full  means  of  knowl- 
edge, he  cannot  complain  of  such  misrepre- 
sentations. On  a  charge  of  fraud,  the  bur- 
den of  ptoot  is  on  the  party  alleging  It  The 
defendants  must  clearly  and  distinctly  prove 
the  fraud  or  false  representations  they  al- 
lege. Tbe  law  in  no  case  presumes  fraud. 
0?he  presumption  is  always  In  favor  of  in- 
nocence and  not  guilt  Fraud  must  be  prov- 
ed, but  It  may  be  proved  by  cbrcnmstances 
from  which  no  other  inference  but  tbat  of 
fraud  can  be  drawn.  The  rule  is  that,  when 
proven  by  circumstances,  they  must  afford  a 
Strong  presumption.  Circumstances  of  mere 
suspicion  will  not  warrant  the  conclusion  of 
fraud.  "The  evidence  of  it,'  Chancellor  Kent 
said,  'must  be  clear,  strong,  and  satisfactory.' 
And  so  likewise  said  tbe  learned  and  em- 
inent Dillon.  In  no  doubtful  matter  does 
the  court  lean  to  the  conclusion  of  fraud;  it 
is  not  to  be  assumed  on  doubtful  evidence. 
If  the  fraud  is  not  clearly  and  strictly  prov- 
ed as  alleged,  relief  cannot  be  bad,  although 
the  party  against  whom  the  relief  is  sought 
may  not  have  been  perfectly  fiilr  in  his  deai- 
ings.  Tbe  facts  constituting  fraud  must  be 
clearly  and  conclusively  eetablisbed  by  the 
court  in  finding  it;  but  it  may  be  proved 
by  a  preponderance  of  the  testimony."  Here 
Is  a  skilled  mechanic,  able  to  read,  with  tbe 
opportunity  of  reading  and  the  reading  urg- 
ed upon  him,  whose  perfect  command  of  tbe 
English  language,  as  disclosed  by  tbe  testi- 
mony, shows  him  to  be  a  man  of  more  than 
ordinary  intelligence.  Under  such  circum- 
stances, the  releasor,  having  tbe  opportunity 
to  read,  is  bound  by  tbe  terms  of  the  in- 
strument if  he  does  not  read  it  Spltze  v. 
B.  &  O.  R.  R.  Co.,  75  Md.  162,  23  AU.  307, 
32  Am.  St  Bep.  S78 ;  Hoeger  v.  atlzens'  St 
Ry.  Co.,  86  Ind.  App.  662,  76  N.  E.  328; 
Atchison,  Topeka  &  Santa  F6  v.  Vanord- 
strand,  67  Kan.  38^  73  Fac.  113;  McNamara 


T.  Boston  Blefr.  By.  Co.,  197  Mass.  S83,  83 

N.  B.  878;  Leddy  v.  Barney,  189  Mass.  394, 
2  N.  E.  107;  Mateer  v.  Mo.  Pac.  By.  Co.,  105 
Mo.  820;i  Williams  v.  Wilson,  18  Misc.  Bep. 
42,  40  N.  T.  Snpp.  1182;  Missouri,  K.  &  T. 
By.  ▼.  Oralg,  44  Tex.  dv.  App.  688,  98  S.  W. 
907;  Watson  t.  Planters'  Bank,  22  La.  Ann. 
14;  Eldrldge  v.  DeztM-,  etc.,  R.  Co.,  88  Me. 
191,  83  AtL  974;  Leslie  v.  Merrick,  99  Ind. 
180;  Hawkins  w  Hawkins,  60  GU.  568; 
Starr  v.  Bennett,  6  Hill  (N.  Y.)  308 ;  Gibson 
V.  Brown  (Tex.  Civ.  App.)  24  S.  W.  674;  Pow- 
ers V.  Powers,  46  Or.  470,  80  Pac.  1058. 

It  would  have  been  an  act  of  benevolent 
paternalism  for  the  manager  to  have  more 
thorougbly  explained  the  nature  of  the  writ- 
ing which  he  presented  for  the  plalntifl's 
signature,  to  have  called  in  the  plalntttTs 
friends  and  held  a  prolonged  discussion  con- 
cerning the  advisability  of  making  such  a 
contract,  but  the  defendant  was  under  no 
obligations  to  do  any  of  those  things.  The 
parties  were  adversary  to  each  other.  Hav- 
ing every  opportunity  to  consider  tbe  mat- 
ter, plaintiff  was  bound  to  take  care  of  his 
own  concerns  and  the  manager  could  not 
assume  to  act  as  his  guardian.  Here  was 
at  least  a  debatable  claim  against  the  com- 
pany in  respect  to  which  the  defendant  Iiad 
a  right  to  buy  Its  peaces  The  law  encourag- 
es settlement  of  dlspuces.  Controversies  once 
adjusted  ought  not  to  be  reopened,  except 
for  very  cogent  reasons;  and  where,  out 
of  the  mouth  of  the  plaintiff  himself,  the  al- 
leged fraud  is  completely  disproven,  the 
court  ought  not  to  overturn  the  agreement 
which  the  parties  themselves  made;  The  re- 
ply Is  defective  in  that  it  does  not  show  that 
the  plaintiff  was  free  from  negligence  in  the 
execution  of  the  release  within  the  meaning 
of  Brown  v.  Feldwert,  supra;  also  In  not 
alleging  that  he  had  returned  the  mon^  re- 
ceived as  a  consideration  for  executing  the 
contract  of  release^.  On  the  merits,  the 
plaintiff  should  fail  as  against  the  contract 
because  out  of  bis  own  mouth  he  shows  that 
the  aUegatlons  of  his  reply  are  completely 
disproven.  It  is  not  a  case  of  their  being 
some  evidence  to  take  tbe  case  to  tbe  Jury. 
It  is  a  total  failure  of  proof.  Tbe  release 
may  have  been  improvidently  ma.de,  if  we 
consider  only  the  misfortune  of  the  plaintiff's 
injury  without  reference  to  whether  he  him- 
self might  have  avoided  It;  but  courts  can- 
not make  contracts  for  parties  and  ought  not 
to  overturn  their  agreements,  except  upon 
proper  pleadings  and  sufflcient  testimony. 
To  allow  the  defeat  of  the  release  on  tbe  al- 
legations of  the  reply  and  the  evidence  of 
tbe  plaintiff  in  support  thereof  would  de- 
stroy the  value  of  written  contracts  and  in- 
vite perjury  in  litigation  to  avoid  them. 

The  judgment  should  be  reversed  and  non- 
suit directed. 
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THHISBN  V.  MATTHAI  et  aL    <Sac  2,036.) 

(Snpreme  Court  of  Oalifornia.     April  4,  1913. 
Rehearing  Denied  May  2,  1913.) 

1.  Appeai,  and  Ebbor  (§  373*)— DissnesAiy— 
Ck>MPijARCE  wiTK  Needless  Requibembni 
—Appeal  Undbbtakisg. 

An  appeal  complying  with  the  reqnire- 
mente  of  Code  Civ.  Proc.  g|  941a,  941b,  941c, 
providing  a  new  and  alternative  imethod  of  ap- 
peal which  do  not  call  for  an  appeal  under- 
talcing,  will  not  be  diamiSBed,  even  though  ap- 
pellant may  have  supposed  that  he  was  pro- 
ceeding under  the  old  method  of  appeal,  and 
may  have  made  an  ineffectual  attempt  to  take 
some  of  the  steps  necessary  before  the  enact- 
ment of  the  new  provisions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2001-2004;  Dec.  Dig.  i 
873.*I 

2.  Appeai,  and  EJrbob  (§§  428,  430*)— Pekfec- 
TioN  OF  Appeal— Notice. 

An  appellant  who  has  given  his  notice  of 
appeal  after  the  60  days  from  service  of  notice 
of  entry  of  judgment  prescribed  by  Code  Civ. 
Proc.  g  941b,  providing  an  alternative  method 
of  appeal  without  the  necessity  of  an  appeal 
nndertaking,  cannot  take  advantage  of  the  new 
provisions ;  and  if  the  notice  is  within  the  time 
prescribed  by  section  939,  he  must  comply  with 
section  940,  requiring  the  serving  and  filing  of 
his  notice  of  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2160,  2167,  2178,  2174, 
3126;  Dec  Dig.  $$  428.  430.*] 

3.  AppeaIi  and  Bbhor  (8  873*)— FEBFBOnon 

0*  APPEAXr-APPEAL  UNDBBTAKINa. 

Such  appellant  mu«t  comply  with  Code 
dr.  Proc.  §  040,  requiring  the  giving  of  an  ap- 
peal undertaking. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ig  2001-2004;    Dec.  Dig.  f 

4.  Appkai,  and  Erbob  a  419*)— PKBTBcnon 
o»  Appeal— Notice. 

Under  Code  Civ.  Proc.  {  941b,  which  pro- 
vides that  an  appeal  must  be  taken  within  60 
days  after  notice  of  the  entry  of  judgment  or 
order  sought  to  be  reviewed  has  been  served, 
such  notice  need  not  contain  the  date  of  the  en- 
try of  judgment,  since  the  time  for  appeal  runs 
from  the  seirvice  of  the  notice,  and  not  from 
the  date  when  judgment  was  entered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Erron  Cent  Dig.  Si  2146,  2146;    Dec.  Dig.  f 

5.  Appeai.  and  Ebrob  <{  894*)— Pkbtectino 
Appeal— Bond  — Appeax  fboh  Two  oe 
More  Decisions. 

Under  the  code  provisions  regulating  the 
old  method  qf  appeal  prior  to  Code  Civ.  Froe. 
K  941a,  941b,  941c,  a  $300  undertaking  must 
be  given  in  connection  with  every  appeal  from 
an  order  or  judgment,  ^nd  a  civil  undertaking 
reciting  two  appeals  and  denying  that  appel- 
lantB  will  pay  all  damages  awarded  against 
them  "on  the  appeal"  will  not  support  either 
of  the  appeals ;  but,  where  an  appeal  is  taken 
from  the  jndfrment  and  from  an  order  denying 
a  new  trial,  the  two  appeals  are  regarded  as  so 
tax  identical  as  to  authorize  a  single  undertak- 
ing for  both,  but  an  appeal  from  an  order  dis- 
missing a  motion  to  vacate  a  judgment  is  a 
separate  appeal  from  the  judgment  itself,  so 
that  both  are  not  covered  by  a  single  nnder- 
taking. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2097,  2098;   Dec.  Dig.  { 


6.  Appeal  and  Bbbok  (1-391*)- Pektectino 

Appeal— Insuiticiknt  Bond— New  Undeb- 

TAKINO. 

An  appeal  undertaking  Insufficient  because 
not  covering  each  of  two  separate  appeals^  is 
invalid  for  any  purpose,  and  the  objection 
thereto  cannot  be  obviated  by  the  filing  of  a 
new  undertaking  under  Code  Civ.  Proc.  g  954. 
providing  for  the  ordering  of  a  new  appeal 
bond. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gg  2077-2084,  2087,  2088; 
Dec.  Dig.  g  391.*] 

7.  Appeal  and  Ebbob  (g  795*)— Dismissal- 
Notice  OF  Motion  to  Dismiss— Requisites. 

In  view  of  the  fact  that  a  defect  in  an  ap- 
peal bond  was  incurable,  and  went  to  the  juris- 
diction of  the  Supreme  Court  to  entertain  the 
appeal,  a  notice  of  motion  to  dismiss  was  suffi- 
cient without  specifying  the  precise  point  in 
which  the  nndertaking  was  bad. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error.  C«nt  Dig.  |g  3142,  3143,  3145;  Dec. 
Dig.  g  795.*! 

In  Banlc.  Appeal  from  Snperlor  Conrt,  Te- 
ttama  County;  John  F.  BlUsoii  and  J.  E. 
Prewett,  Judges. 

Action  by  S.  Joseph  Theisai  against  Rose 
Mattbal  and  Louise  Matttaal.  From  a  judg- 
ment for  plalntlir  and  from  an  order  dis- 
missing tbe  motion  of  Rose  Mattbal  for  a  new 
trial  aod  tbe  motion  of  Lonise  Mattbal  to 
vacate  ttte  judgment,  defendants  appeal.  Ap> 
peal  from  the  Judgment  dismissed,  and  plain- 
tiff's motion  to  dismiss  the  appeals  from 
tbe  order  denied. 

Rose  Mattbal  and  Louise  Mattbal,  in  pro. 
per.  McCoy  ft  Oans,  of  Bed  Blnff,  for  re- 
spondent 

PER  CURIAM.    Motion  to  dismiss  appeals. 

Tbe  action  Is  one  to  quiet  title  to  a  parcel 
of  land  situate  in  tbe  county  of  Tebama. 
Judgment  in  favor  of  the  plaintiff  was  enter- 
ed on  tbe  Sth  day  of  July,  1911.  On  Au- 
gust 7,  1911,  tbe  defendant  Rose  Mattbal 
filed  ber  notice  of  intention  to  move  for  a 
new  trial.  Tbe  defendant  Louise  Mattbai 
bad  theretofore,  to  wit,  on  July  18,  1911, 
filed  a  notice  of  intention  to  move  to  vacate 
and  set  aside  the  Judgment  Tbe  plaintiff  in 
October,  1911,  served  and  filed  a  notice  that 
he  would  move  tbe  court  for  an  order  strik- 
ing out  tbe  proposed  statement  of  the  defend- 
ant Rose  Matthal  and  the  affidavits  on  mo- 
tion for  a  new  trial,  and  dismissing  ttie  mo- 
tion of  Rose  Mattbai  for  a  new  trial  and 
tbe  motion  of  Lonise  Mattlial  for  an  order 
vacating  and  setting  aside  the  Judgment  On 
November  15,  1911,  tbe  court  made  its  order 
granting  tbe  plaintiff's  motion  as  just  set 
forth.  On  January  2,  1912,  the  defendants 
filed  a  notice  of  appeal,  whereby  they  stated 
that  they  appealed  from  the  Judgment,  and 
also  from  tbe  order  of  November  16,  1911, 
striking  out  the  defendant  Rose  Mattbai's 
proposed  statement  and  tbe  affldaylts  on  mo- 
tion for  new  trial,  and  dismissing  the  motion 
of  Rose  Matthal  for  a  new  trial  and  the  mo- 
tion of  Louise  Matthal  for  an  order  vacating 


*rwr  other  cases  see  same  topic  ana  secdoD  NUMBBK  In  Dae.  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Rap'r  Indexes 
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and  setting  aside  the  Judgment.  The  plain- 
tiff has  moved  to  dismiss  the  appeal  from  the 
judgment  and  also  the  appeal  (or  appeals) 
from  the  orders  of  November  15,  1911. 

Among  the  grounds  urged  for  the  dismissal 
of  the  appeal  from  the  judgment  are:  "That 
the  said  appeal  was  not  taken  within  the 
time  required  by  law  therefor;  »  ♦  ♦ 
(2)  that  no  valid  or  sufiieient  undertaking  on 
appeal  has  been  given  or  filed  by  said  de- 
fendants or  either  of  them  on  said  appeal  or 
on  any  of  the  appeals  herein." 

[1]  Of  course,  If  the  appeal  may  be  re- 
garded as  taken  under  the  "new  and  alter- 
native method"  provided  by  sections  941a, 
941b,  an<J  941c  of  the  Code  of  Civil  Proce- 
dure, any  defects  in  the  undertaking  must  be 
disregarded  for  the  reason  that  under  those 
sections  no  undertaking  is  required.  And  it 
is  thoroughly  settled  In  this  court  that  an 
appeal  will  not  be  dismissed  where  the  appel- 
lant has  complied  with  all  of  the  require- 
ments of  the  new  method,  even  though  he 
may  have  supposed  he  was  proceeding  under 
the  old  method  and  may  have  made  an  in- 
effectual attempt  to  take  some  of  the  steps 
necessary  before  the  enactment  of  the  new 
provisions.  Estate  of  McPhee,  154  Cal.  385, 
97  Pac.  878;  Mitchell  v.  Cal.,  etc.,  S.  S.  Co., 
154  CaL  731,  99  Pac.  202 ;  Union  Coll.  Co.  T. 
OUver,  162  Cal.  755,  124  Pac.  435. 

12,  3]  But  an  appellant  cannot  take  advan- 
tage of  the  more  liberal  procedure  of  the 
new  sections  unless  he  has  taken  his  appeal 
within  the  time  limited  by  those  sections.  If 
he  has  given  his  notice  after  the  time  allow- 
ed by  the  alternative  method,  but  within  that 
specified  by  section  939  of  the  Code,  he  must 
comply  with  the  provisions  of  section  940 
requiring  the  serving  (as  well  as  filing)  of 
his  notice  of  appeal,  and  the  giving  of  an 
undertaking.  Sulsun  L.  Co.  v.  Fairfield  L. 
Co.  (App.)  127  Pac.  349.  This  conclusion  is 
sufficiently  obvious  upon  a  mere  reading  of 
the  code  sections,  and  it  has  been  applied  by 
this  court  in  at  least  two  cases,  in  which  ap- 
lieals  have  been  dismissed  from  the  bench 
by  orders  made  without  the  accompaniment 
jof  a  written  opinion. 

.  [4]  Under  section  941b,  an  appeal  must  be 
taken  within  sixty  days  after  notice  of  the 
entry  of  the  ju^meut  or  order  sought  to  be 
reviewed  has  been  served,  and,  in  the  absence 
of  such  notice,  within  six  months  after  en- 
try. In  the  present  ca.se  written  notice  of 
decision  aad  entry  of  Judgment  In  plaintiff's 
favor  was  served  on  defendants  in  July, 
1911,  more  than  five  months  prior  to  the  fil- 
ing of  the  notice  of  appeal.  Objection  is 
made  that  the  notice  so  served  on  the  de- 
fendants failed  to  give  the  date  of  the  entry 
of  the  Judgment  But  this  was  not  reiiulred. 
Where  notice  of  Judgment  is  given,  the  time 
for  taking  the  api)eal  begins  to  run,  under 
section.  941b,  from  the  service  of  the  notice, 
not  froin  the  date  when  Judgment  was  en- 
tered. Tile  recital  of  a  date  which  does  not 
affect  this  time  would  be  useless. 


Viewing  the  appeal  as  one  taken  tinder 
the  new  ihethod,  it  is  open  to  attack  on  the 
first  ground  of  the  motion,  viz.,  that  it  was 
not  taken  within  time. 

[S]  The  appellants  are,  therefore,  driven  to 
the  necessity  of  attempting  to  sustain  their 
appeal  as  one  taken  under  the  old  method, 
and  In  this  aspect  the  necessnty  for  a  suffi- 
cient undertaking  arises.  The  undertaking 
here  given  is  a  single  one  in  the  sum  of  $300. 
It  recites  the  appeal  from  the  judgment  and 
from  the  order  of  November  15,  1911,  and  by 
It  the  sureties  undertake  that  the  appellants 
will  pay  "all  charges  and  costs  which  may 
be  awarded  against  them  on  the  appeal." 
The  bond  purports  accordingly  to  cover,  not 
only  the  appeal  from  the  judgment  and  that 
from  the  order  dismissing  the  motion  of  Rose 
Matthai  for  a  new  trial,  but  also  the  appeal 
from  the  order  dismissing  Louise  Matthai's 
motion  to  vacate  the  Judgment  It  is  thor- 
oughly settled  that  under  the  code  provi- 
sions regulating  the  old  method  of  appeal, 
a  $300  undertaking  must  be  given  In  con- 
nection with  every  appeal  from  an  order  or 
Judgment  (Estate  of  Kasson,  135  Cal.  1,  6S 
Pac.  871),  and  that  a  single  undertaking  re- 
citing two  appeals,  and  conditioned  that  the 
appellants  will  pay  all  damages  awarded 
against  them  "on  tiie  appeal"  will  not  sup- 
port either  of  the  appeals.  Elstate  of  Kas- 
son, supra;  Carter  v.  Butte  Creek  M.  &  P. 
Co.,  131  Cal.  350,  63  Pac.  667.  and  cases 
cited;  Wadleigh  v.  Phelps,  147  CaL  135.  81 
Pac.  418.  An  exception  to  this  rule  is  made 
where  an  appeal  is  taken  from  the  Judgment 
and  from  an  order  denying  a  new  triaL  In 
such  case  the  two  appeals  are  regarded  as  so 
far  identical  as  to  authorize  the  giving  of  a 
single  undertaking  to  cover  both.  It  is  con- 
ceded that  In  this  case  the  appeal  from  the 
order  dismissing  Rose  Matthai's  motion  for 
a  new  trial  comes  within  this  exception.  But 
there  still  remains  the  appeal  from  the  order 
dismissing  Louise  Matthai's  motion  to  vacate 
the  judgment  This  is  clearly  a  separate  ap- 
peal, which  could  not  be  covered.  Jointly 
with  the  appeal  from  the  Judgment,  by  a 
single  undertaking.  Carter  T.  Butte  P.  Co., 
131  Cal.  350,  63  Pac.  667. 

16]  The  authorities  are  conclusive  to  the 
effect  that  an  undertaking  like  the  one  un- 
der discussion  is  not  merely  insufficient  bnt 
Is  invalid  for  any  purjiose,  and  that  the  ob- 
jection cannot  be  obviated  by  the  filing  of  a 
new  undertaking  uwler  section  954.  Home. 
etc.,  Assodatea  V.  Wllkins.  71  Cal.  626,  12 
Pac.  799;  Ceutervllie,  etc.,  Co.  T.  Bachtold, 
109  Cal.  Ill,  41  Pac.  813;  Eetate  of  Heyden- 
feldt  119  Cal.  846,  51  Pac.  543;  Wadleigh 
V.  Phelps,  supra.  We  need  not  therefore, 
stop  to  consider  whether  the  undertakings 
presented  by  appellants  after  the  oral  presen- 
tation of  the  motion  to  dismiss,  but  before 
the  filing  of  the  briefs  which  were  authoris- 
ed, were  filed  in  time  to  come  within  the 
terms  of  section  954.  Besides,  the  new  ou- 
dertaklngs  were  no  different  from  the  oilgl- 
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nal  one  in  tbe  particular  under  dlecnssion. 

[n  Tbe  appellants  contend  that  the  notice 
of  motion  to  dismiss  should  have  specified 
the  precise  point  in  which  the  undertaking 
vas  bad.  Bat  we  think,  aa  was.  held  in  Wad- 
lelgh  V.  Phelps,  supra,  that  the  specification 
of  grounds  should  be  held  to  be  sufficient, 
eei)eclaUy  in  view  of  the  fact  that  the  defect 
was  incurable,  and  was  one  that  went  to  the 
Jurisdiction  of  this  court  to  entertain  the 
api)eal. 

We  aee  no  escape  from  the  conclusion  that 
tbe  appellants  failed  to  take  the  steps  requi- 
site to  give  this  court  jurisdiction  of  the  ap- 
peal from  the  jodgmeut  The  motion  to  dis- 
miss tbe  other  appeals  is  not  pressed,  and 
has  apparently  no  merit.  These  appeals 
were  taken  in  time  to  enable  appellants  to 
rely  on  the  new  method,  and  consequently 
no  question  of  service  or  of  an  undertaking 
is  Involved. 

The  appeal  from  tbe  judgment  is  dismissed. 
Tbe  motion  to  dismiss  the  appeal  from  the 
orders  of  November  15,  1911,  Is  denied. 

BX2ATTY,  C.  J.,  does  not  participate  tn 
the  foregoing  decision. 


In  re  LEE.    (8.  F.  6,161.) 
(Supreme  Court  of  California.     April  6,  1913.) 
Pabknt    and    Child    (§    2*)— Custody    of 

Cnji,i>— DiscBETioN  of  CowBT— Statute:. 
Under  Civ.  Code,  §  246,  declaring  that  the 
court's  discretion  in  appointing  a  guardian  for 
a  minor  shall  be  exercised  in  favor  of  wiiat  ap- 
pears to  be  tbe  best  interests  of  the  child  in  re- 
spect to  its  temporal,  mental,  and  moral  wel- 
fare, tbe  court  has  no  power  to  take  a  minor 
of  18  months  from  the  safe  protection  of  an 
aunt,  and  awarding  bis  temporary  custody  to 
tbe  dissolute  and  neglectful  mother,  for  the  ex- 
periment of  seeing  whether  its  presence  might 
not  work  the  mother's  reformation. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  S|  4-32 ;    Dec.  Dig.  {  2.»] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Thomas  F.  Graham,  Judge. 

In  the  matter  of  the  guardianship  of  Bay- 
mond  Monroe  Lee,  a  minor.  From  a  decree 
appointing  Eva  Eugenia  Lee,  mother  of  tbe 
minor,  his  guardian  pro  tempore,  with  the 
provision  that  in  tbe  event  of  her  unfitness 
bis  custody  and  control  should  be  awarded 
to  Lillian  F.  Christal,  and  continuing  the 
proceedings,  Lillian  F.  Christal  appeals. 
Reversed. 

Henry  H.  Davis,  of  San  Francisco,  for  ap- 
pellant. Grist  &  Johnson,  Ferno  J.  Schubl, 
and  Louis  V.  Crowley,  all  of  San  Francisco, 
for  respondent 

HENSHAW,  J.  Tbe  petition  of  Lillian  F. 
Christal  for  letters  of  guardianship  of  tbe 
person  of  Raymond  Monroe  Lee,  a  minor, 
was  opposed  by  Eva  Eugenia  Lee,  the  moth- 
er of  the  minor.    Tbe  facts  disclosed  are  that 


Lillian  F.  Christal  is  married  and  living 
with  her  husband.  They  are  childless.  Lil- 
lian F.  Christal  is  tbe  paternal  aunt  of  tbe 
infant,  who,  at  tbe  time  of  tbe  institution 
of  these  proceedings  was  about  eight  months 
of  age.  Tbe  father  joins  in  or  assents  to  the 
application  of  his  married  sister.  The  child 
when  an  infant  of  a  few  weeks  of  age  was 
delivered  by  its  mother  into  the  care  of 
Lillian  F.  Christal,  and  by  that  mother  was 
practically  abandoned.  At  that  time  the 
child  was  sick  well  nigh  unto  death,  and 
through  the  care  of  Lillian  F.  Christal  under 
I  medical  advice  the  health  of  the  infant  was 
jjestored.  It  was  dying  of  malnutrition 
I  through  tbe  ignorance  and  heedlessness  of 
Its  mother  during  the  brief  time  she  had 
charge  of  it  Lillian  F.  Christal  is  in  aU 
respects  a  fit  and  competent  person  to  be 
appointed  guardian.  Upon  the  other  hand, 
I  Eva  Eugenia  Lee  is  a  young  woman  of  dis- 
solute habits  and  immoral  life.  Her  Indiffer- 
ence to  and  neglect  of  her  offspring  may  be 
j  excused  only  to  the  extent  that  she'  knew 
;  that  it  was  in  tender  and  loving  hands.  All 
these  matters  plainly  appear  from  the  evi- 
dence and  from  the  declarations  of  the 
judge.  Yet,  expressing  the  view  that  per- 
haps an  award  of  the  temporary  custody  of 
the  child  to  the  mother  might  work  that 
mother's  reformation,  the  court  entered  a 
decree  awarding  to  Eva  EJngenia  I<ee  "tbe 
temporary  custody  of  said  minor  by  way  of 
probation"  and  "that  said  Eva  Eugenia  Lee 
have,  and  she  Is  hereby  awarded,-  the  cus- 
tody and  control  of  said  minor  while  and 
as  long  as  she  prove  herself  worthy  and  dis- 
charge faithfully  her  duties  as  guardian  and 
mother  of  said  minor,"  and  "that,  in  the 
event  that  said  Eva  Eugenia  Lee  does  not 
prove  herself  worthy  to  have  tbe  custody 
and  control  of  said  minor,  said  minor  shall 
be  taken  from  said  Eva  Eugenia  Lee  and  its 
custody  and  control  awarded  to  said  peti- 
tioner LiUlan  Christal,"  "that  said  Eva 
Eugenia  Lee  be,  and  she  is  hereby  appointed 
guardian  pro  tempore  of  said  minor,"  and, 
finally,  "that  the  proceedings  herein  be  con- 
tinued for  one  month,  and  that  the  proceed- 
ings be  further  continued  from  time  to  time 
'  pending  tbe  probation  of  said  Eva  Eugenia 
1  Lee." 

This  Judgment,  however  in  consonance 
with  the  code  of  ethics,  is  not  a  Judgment 
countenanced  by  the  Code  of  this  state.  Sec- 
tion 246  of  the  Civil  Code  limits  the  discre- 
tion of  the  court,  and  declares  that  that  dis- 
cretion shall  be  exercised  in  favor  of  "what 
appears  to  be  for  the  best  interest  of  the 
child  in  respect  to  its  temporal  and  Its  men- 
tal and  moral  welfare."  Here  the  Judge 
seeks  to  u.se  the  infant  child  of  a  mother 
whom  he  finds  to  be  dissolute  and  immoral 
for  tbe  purpose  of  reforniins  that  mother. 
In  other  words,  the  court  takes  this  infant 
away  from  a  safe  and  loving  shelter  in  the 


•For  other  cues  see  same  topic  and  section  NUMBEH  in  Dec.  Dig.  &  Am.  Dig.  K«y-No.  Sertea  *  Rep'r  IlMlezei 
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care  of  Its  aont  who  Is  devoted  to  !t  to  sub- 
ject it  to  the  doubtful  experiment  of  seeing 
whether  Its  presence  may  work  the  mother's 
reformation.  While  the  experiment  Is  at 
least  doubtful,  It  Is  not  doubtful  that  the 
law  does  not  countenance  such  an  award, 
and  that  in  the  event  of  failure  the  experi- 
ment cannot  be  other  than  disastrous  to  the 
child  whose  welfare,  and  not  that  of  the 
mother,  is  to  control  the  award.  No  serious 
fault  could  be  found  if  the  award  had  been 
to  Mrs.  Chrlstal  with  the  right  of  the  mother 
to  recover  her  Infant  when  and  after  she  had 
proved  herself  by  her  own  reformation  to 
be  a  fit  and  proper  person  to  resume  her  con- 
trol over  It 

It  should  be  added  that,  notwithstanding 
the  Judgment  of  the  conrt,  by  this  appeal  the 
custody  of  the  child  has  been  continued  In 
Mrs.  Chrlstal,  and  the  child  la  now  about 
two  years  old.  The  reversal  of  the  Judgment 
whldi  for  the  reasons  given  becomes  neces- 
sary once  more  sets  the  inquiry  at  large, 
and  the  conrt  will  be  Justified  in  taking  ad- 
ditional evidence  bearing  upon  the  life  of 
the  mother  and  her  fitness  for  the  custody 
aad  guardianship  of  her  child  during  the 
period  that  has  elapsed  since  this  appeal  was 
taken,  and  the  nature  of  this  evidence  should 
largely  Infiuence  the  conclusion  which  the 
court  shall  finally  reach. 

The  Judgment  appealed  from  is  therefore 
reversed. 

We  concur:  LORIGAN,  X;    MBLVIN,  3. 


BBADLEY  CO.  v.  BRADLEY.    (S.  F.  6,030.) 

{Supreme  Court  of  California.    April  3,  1913. 

Rehearing  Denied  May  2,  1913.) 

1.  Trusts  (8  96*)— Pabol  Tbusts— Hkai.  Es- 
tate—Enfobcement. 

A  voluntary  conveyance  by  a  grantor  to  a 
grantee  between  whom  relations  of  confidence 
existed  made  in  reliance  on  such  relations,  and 
subject  to  a  parol  promise  by  the  grantee  to 
hold  the  real  estate  in  trust  for  the  grantor,  is 
subject  to  a  trust  enforceable  by  the  courts,  and 
the  grantee  will  not  be  permitted  to  repudiate 
the  trust,  and  thereby  obtain  an  unconscionable 
advantage. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  148;  Dec  Dig.  ^  96.»] 

2.  JtTDOMENT  (J  743*)— Res  Judicata— Jddg- 

MKRT   ESTABLISHINO   TlTLE. 

A  judgment  establishing  title  under  the 
McEnerney  act  in  a  grantee  holding  real  estate 
under  an  enforceable  parol  trust  does  not  bar  tbe 
right  of  the  grantor  to  enforce  the  trust, 
though  be  failed  to  protect  his  interest  in  the 
proceedings  to  establish  title  of  which  be  liad 
notice. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  U  1252,  1263,  1275-1277,  1284; 
Dec  Dig.  §  743.»] 

3.  Equity   (§    65*)— Clean   Hands— Miscon- 
duct Defeating  Enfobcement  of  Trust. 

The  act  of  a  grantor  conveying  real  estate 
subject  to  an  enforceable  parol  trust  in  procur- 
ing the  grantee  to  make  the  statutory  affidavit 
under  the  McEnerney  act  in  which  his  interest 


in  the  property  is  not  dlsclose^i  and  thereby 
permitting  tbe  grantee  to  obtain  a  Judgment  es- 
tablishing title  in,  him,  is  not  such  fraud  as 
will  bar  bis  right  to  enforce  the  trust,  under 
the  rule  that  the  misconduct  which  will  pre- 
vent one  from  relief  in  equity  most  be  so  inti- 
mately connected  to  the  injury  of  another  with 
tbe  matter  for  which  he  seeks  relief  as  to  make 
it  inequitable  to  accord  him  such  relief;  the 
act  of  the  grantor  not  being  designed  to  Injure 
anybody,  and  no  one  being  in  fact  injured. 

[Ed.  Note,— For  other  cases,  see  Efauity,  Gent 
Dig.  iS  185-187 ;  Dec  Dig.  i  65.*] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
J.  M.  Seawell,  Judge. 

Action  by  the  Bradley  Company  against 
Emma  R.  Bradley.  From  a  judgment  for  de- 
fendant, rendered  on  the  sustaining  of  a  de- 
murrer to  the  complaint,  plalntiflF  appeals. 
Reversed,  with  directions. 

Stoney,  Rouleau  &  Stoney  and  Orvllle  C 
Pratt,  Jr.,  all  of  San  Francisco,  for  appellant 
Costello  &  Costello,  Charles  Baer,  and 
Charles  L.  Brown,  all  of  San  Francisco,  for 
respondent 

HENSHAW,  J.  PlalntlfC,  as  the  successor 
of  Richard  Bradley,  sued  to  enforce  a  parol 
trust  in  real  property.  A  general  demnrr^ 
was  sustained  to  plaintifTs  complaint,  and, 
plaintiff  declining  to  amend,  suffered  Judg- 
ment   From  this  Judgment  It  appeals. 

The  complaint  charges  that  In  1906  Bldi- 
ard.  Bradley  was  the  owner  in  fee  of  the 
real  estate  described;  that  he  desired  to  bor- 
row money  secured  by  a  mortgage  upon  the 
real  ixroperty  to  erect  Improvementa  thereon ; 
that  he  was  the  cashier  and  manager  of  the 
Pioneer  Bank  at  Portervllle,  CaL,  and  for 
reasons  connected  with  his  position  did  not 
wish  to  be  known  as  the  borrower  of  money; 
that  at  that  time  there  existed  I)etween  him- 
self and  Emma  R.  Buxton,  whom  subse- 
quently he  married,  relations  of  great  confi- 
dence; that  relying  on  those  relations  and 
without  any  consideration,  valuable  or  other- 
wise, moving  from  Emma  Buxton  to  him,  he 
made  a  deed  of  grant,  bargain,  and  sale  pur- 
porting on  the  face  of  it  to  convey  to  her  the 
fee-simple  title  absolute.  This  conveyance, 
however,  was  made  and  was  accepted  upon  a 
parol  trust,  Emma  Buxton  promising  and 
agreeing  that  she  would  take  and  hold  the 
property  in  trust  for  Richard  Bradley  and  to 
his  use,  would  borrow  the  money  on  the 
property  by  way  of  mortgage  for  the  pur- 
pose of  improving  it,  would  apply  the  money 
so  borrowed  for  the  indicated  purpose,  and 
would  account  to  Richard  Bradley  for  all 
rents  and  profits  which  she  might  collect, 
and  would  on  demand  of  Richard  Bradley 
reconvey  the  property  to  him.  Pursuant  to 
the  deed  and  to  this  trust  defendant  Em- 
ma Buxton,  now  by  marriage  with  Richard 
Bradley,  Emma  Bradley,  defendant  herein, 
entered  into  the  possession  of  the  property, 
mortgaged    It    to   the    Hibernia    Savings    & 
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Loan  Society  for  the  sum  of  $5,600,  employed 
this  sum  In  the  improvemeat  of  the  real 
property  by  the  erection  of  flats  thereon, 
collected  the  rents  from  these  flats,  and  at 
all  times  down  to  February  28, 1910,  account- 
ed for  such  rents  to  Blchard  Bradley  and  to 
his  successor  In  interest,  plaintiff  herein, 
as  the  respective  owners  of  the  property. 
Before  making  the  loan  of  $5,500,  the  Hl- 
bemla  Savings  &  Loan  Society  required  that 
the  defendant  should  prosecute  an  action  to 
establish  and  quiet  her  title  under  the  provi- 
sions of  the  McEnemey  act.  This  the  defend- 
ant did,  obtaining  a  decree  establishing  and 
quieting  her  title  under  the  provisions  of  this 
act  In  her  affidavit  filed  in  this  action  she  did 
not  name  Richard  Bradley  as. having  an  in- 
terest in  the  real  property,  adverse  to  her- 
self, "but  her  omission  so  to  do  was  with 
the  consent  of  said  Blchard  Bradley,  and 
was  not  fraudulent  or  with  a  view  of  repudi- 
ating the  trust  In  his  favor  upon  which  she 
held  the  legal  title  to  said  real  property,  as 
above  set  forth;  that,  on  the  contrary,  such 
omission  was  Innocently  made,  and  was 
made  without  any  actual  Icnowledge  on  de- 
fendant's part  of  its  possible  legal  effect, 
and  was  made  In  furt)ierance  of  the  purposes 
of  said  trust.  In  this,  that,  had  said  defend- 
ant named  said  Richard  Bradley  In  said  affi- 
davit as  the  true  equitable  owner  of  said 
property,  said  the  Hibernia  Savings  &  Loan 
Society  would  have  required  said  Richard 
Bradley  to  have  joined  in  said  mortgage,  and 
his  connection  with  said  loan  would  have  been 
thereby  disclosed,  and  the  very  object  with 
wUch  said  trust  was  created,  as  herelnalwve 
set  forth,  would  have  been  wholly  nullified 
and  defeated;  that  neither  said  defendant 
nor  said  Richard  Bradley  knew  or  under- 
stood at  the  time  said  action  was  com- 
menced, or  at  the  time  said  decree  was  ob- 
tained, or  for  more  than  one  year  continuous- 
ly thereafter,  what  the  possible  legal  eflfect 
of  said  action  and  decree  might  be  with  re- 
spect to  the  equitable  rights  of  said  Richard 
Bradley  in  and  to  said  real  property;  that, 
on  the  contrary,  both  said  defendant  and 
said  Richard  Bradley  were  at  all  the  times 
Just  referred  to  laboring  under  a  mutual  mis- 
take of  law  with  regard  to  the  possible  effect 
of  said  action  and  of  said  decree;  that  sub- 
sequent to  the  obtaining  of  said  decree  de- 
fendant repeatedly  acknowledged  to  said 
Richard  Bradley,  both  verbally  and  in  writ- 
ing, the  existence  and  continuance  of  the 
trust  hereinabove  set  forth,  and  accounted 
to  said  Richard  Bradley,  and  to  bis  suc- 
cessor in  Interest  hereinafter  named,  for  the 
rents  and  prc^ts  of  said  real  property,  and 
received  from  said  Richard  Bradley  the  sum 
of  $1,000,  which  she,  said  defendant,  ap- 
plied in  partial  discharge  and  satisfaction  of 
said  $5,500  mortgage  to  said  the  Hibernia 
Savings  &  Loan  Society  hereinabove  referred 
to;  that  at  all  the  times  herein  mentioned 
down  to  and  Including  the  month  of  April, 


1910,  Richard  Bradley  and  lila  successor  In 
Interest,  the  plaintiff  corporation,  have  with 
the  knowledge  and  consent  of  the  defendant 
paid  all  the  taxes  upon  the  real  property,  and 
have  borne  all  the  costs  of  repairs  and  im- 
provements upon  the  real  property.  On  the 
28th  day  of  February,  1910,  Richard  Bradley 
demanded  of  defendant  that  she  convey  the 
real  property  to  the  plaintiff  corporation,  he 
having  theretofore  made  his  deed, to  that 
corporation,  but  defendant  then  and  there 
fraudulently  refused  so  to  do  and  repudiated 
her  trust 

[1]  It  Is  a  matter  of  indifference  undwr 
this  pleading  whether  It  be  said  that  plaintiff 
is  seeking  to  enforce  a  voluntary  trust  which 
has  been  repudiated  by  the  trustee,  or  wheth- 
er it  is  seeking  to  enforce  an  involuntary 
trust  arising  In  law  from  that  repudiation. 
In  its  creation  the  trust  was  voluntary,  and, 
however  at  variance  It  may  be  thought  to  be 
with  the  mandate  of  the  statute  as  to  the 
creation  of  trusts  in  land.  It  Is  of  such  char- 
acter that  equity  will  not  permit  the  trustee 
to  take  advantage  of  the  confidential  rela- 
tions existing  in  which  the  trust  itself  orig- 
inated and  by  repudiating  the  trust  obtain  an 
unconscionable  advantage  over  the  confiding 
trustor  and  beneficiary.  So  numerous  are 
cases  upon  this  subject  that  It  must  suffice 
to  refer  to  LauclcelU  v.  Laurlcella,  161  Cal. 
61,  118  Paa  430;  Cooney  v.  Glynn,  157  Cal. 
583,  108  Paa  606;  Jones  v.  Jones,  140  Cal. 
587,  74  Pac,  143;  Kimball  T.  Xripp,  136  Cal. 
631,  69  Pac.  428. 

[2]  The  foregoing  proposition  does  not 
seem  to  be  questioned,  but  seemingly  the  de- 
murrer was  sustained  upon  the  theory  that 
the  proceeding  under  the  McBnein^  act, 
well  known  to  Richard  Bradley,  gave  him  an 
opportunity  to  appear  and  protect  his  Inter- 
est, and,  having  failed  to  do  so,  the  Judgment 
bars  his  right  and  claim  to  the  real  estate. 
In  this  respondent  relies  upon  the  familiar 
principle  and  the  numerous  cases  to  the  effect 
tliat  when  all  parties  are  in  court,  or  have 
had  their  opportunity  and  day  in  court,  no 
one  of  them  can  be  heard  thus  to  question  a 
judgment  given .  against  him.  Freeman  on 
Judgments,  I  486;  3  Story's  Equity  Jur. 
1575;  Boston  v.  Haynes,  33  CaL  31;  Amador, 
etc.,  Co.  V.  MitcheU,  59  CaL  174;  ZeUerbach 
V.  Allenberg,  67  CaU  296,  7  Pac.  908.  But  it 
should  not  be  necessary  to  call  to  mind  the 
fact  that  we  are  in  tills  consideration  gov- 
erned by  the  declarations  of  the  complaint 
and  under  those  declarations  this  Judgment 
was  but  in  furtherance  and  part  execution 
of  the  very  trust  by  which  the  defendant 
took  the  land.  The  principle  enunciated  is 
perfectly  sound  in  every  case  where  the 
parties  are  dealing  with  each  other  at 
arm's  length,  and  where  the  proceeding  is  in 
fact  an  adversary  one.  It  has  no  application 
under  the  facts  here  presented.  We  think 
this  so  plain  as  to  require  no  greater  ampli- 
fication, but  stUl  further  it  may  be  said  that 
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if  It  can  be  believed  that  such  unto'n-ard 
consequences  attach  to  a  Judgment  obtained 
under  these  circumstances,  the  pleading 
makes  complete  answer  by  Its  allegation  of 
a  mutual  mistake  in  law  entertained  by  both 
parties  by  virtue  of  which  mistake  the  Judg- 
ment was  permitted  to  be  given.  Remington 
V.  Hlgglns,  54  Cal.  621:  Benson  v.  Bimtlng, 
127  Cal.  537,  59  Pac.  991,  78  Am.  St.  Rep.  81; 
Bacon  V.  Bacon,  150  Cal.  486,  89  Pac.  317. 
And  finally  upon  this  subject  It  may  be  added 
In  conclusion  that  relief  is  not  here  sought 
against  a  Judgment  fraudulently  obtained. 
The  relief  is  sought  against  the  fraudulent 
use  of  a  Judgment  obtained  under  a  thorough 
understanding  between  the  parties  and  in 
furtherance  of  a  trust  relationship  which  ex- 
isted between  them.  That  such  relief  may 
be  secured  against  the  fraudulent  use  of  a 
Judgment  not  fraudulently  obtained  is  well 
recognized  in  equity.  Thompson  vt  Laughlln, 
91  Cal.  313,  27  Pac.  752. 

The  theory  of  the  respondent,  that  the 
McEnemey  decree  destroyed  the  trust  and 
that  a  trust  once  destroyed  cannot  be  re- 
vived, mistakes  the  meaning  and  scope  of 
the  complaint.  An  innocent  purchaser  from 
Emma  Buxton  or  Mrs.  Bradley  would  un- 
questionably be  protected  by  such  a  decree. 
So,  Indeed,  would  such  a  purchaser  have 
been  protected  against  the  undisclosed  parol 
trust,  hot  there  is  no  doubt  that  as  lietween 
the  parlies  to  that  trust  the  decree  had  no 
effect  whatsoever  to  destroy  It  Such  is  the 
pleading  to  the  effect  that  the  decree  was  ob- 
tained In  furtherance  of  the  trust;  such  is 
the  pleading  to  the  further  effect  that  the 
trust  was  continuously  recognized  and  ful- 
filled after  the  decree. 

[3]  Finally,  respondent  invokes  the  maxim 
that  he  who  comes  into  equity  must  come 
with  clean  hands,  and  Justifies  the  order  sus- 
taining the  demurrer  upon  the  ground  that 
Richard  Bradley  in  procuring  Emma  Buxton 
to  make  the  statutory  affidavit  under  the  Mc- 
Enemey act  in  which  his  interest  In  the 
property  was  not  disclosed  was  guilty  of 
such  a  fraud  as  to  bar  his  right  to  relief. 
But,  whatever  Judgment  may  be  placed  upon 
Richard  Bradley's  conduct  in  the  forum  of 
good  morals,  it  was  not  a  fraud  of  which  law 
or  equity  takes  cognizance.  It  was  not  de- 
signed to  injure  anybody.  In  fact,  it  injured 
nobody,  least  of  all  resirandent,  who  seems  to 
see  in  it  rather  an  opportunity  to  make  use 
of  It  to  her  advantage.  It  is  not  every 
wrongful  act  nor  aren  every  fraud,  which 
prevents  a  suitor  in  equity  from  obtaining 
relief.  His  misconduct  must  be  so  Intimately 
connected  to  the  injury  of  another  with  the 
matter  for  which  he  seeks  relief,  as  to  make 
it  Inequitable  to  accord  him  such  relief.  It 
must  have  been  conduct  which.  If  permitted, 
inequitably  affects  the  relationship  between 
the  plaintiff  and  the  defendant,  nothing  of 
which  is  here  shown.     Suffice  it  for  this  to 


make  reference  to  1  Pomeroy's  Equity  Juris- 
prudence, 5  .399. 

It  follows  herefrom  that  plaintifTs  com- 
plaint is  not  without  equity,  that  the  demur- 
rer was  improperly  sustained,  and  the  Judg- 
ment is  therefore  reversed  with  directions  to 
the  trial  court  to  permit  defendant  to  plead 
to  the  merits  of  the  action. 

We  concur:    LORIGAN,  J;    MELVIN,  J. 


In   re   LATHROFS  ESTATE! 

Appeal  of  HANSON. 

(S.  F.  6,299.) 

(Supreme  Court  of  California.    April  4,  1913.) 

1.  Descent  and  Distribution  <S   5»)— Peb- 
SONAL  Pbopbbtt— What  Law  Oovebns. 

The  common-law  rule  that  the  distribution 
of  pergonal  property  of  a.  decedent  is  froverned 
by  the  law  of  decedent's  domicile  is  subject  to 
the  limitation  imposed  by  Civ.  Code,  §  946,  de- 
claring that  such  shall  be  the  rule  if  there  is 
no  law  to  the  contrary  in  the  place  where  the 
property  is  located. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  H  10-22 ;  Dec.  Dig.  | 
5.*] 

2.  Wnxs  (I  2*)— What  Law  Governs— Fob- 
EioN  Wills— CHABITABI.E  Bequest— Stat- 

TTTBS. 

Civ.  Code,  {  1285,  provides  that  a  foreign 
win,  executed  in  compliance  with  the  Califor- 
nia law,  shall  be  valid  to  pass  personal  proper- 
ty located  there,  subject  to  section  1313,  pro- 
viding that  no  charitable  bequest  ezceedintr  one- 
third  of  a  testator's  estate  shall  be  valid  vi^here 
the  testator  left  legal  heirs.  Held  that,  under 
Euoh  sections,  foreign  wills  malcing  charitable 
bequests  will  be  construed,  in  so  far  as  proper- 
ty located  in  California  is  concerned,  by  the 
same  rules  as  control  like  bequests  in  domestic 
wills;  and  that  a  foreign  will,  making  a  char- 
itable be<iuest  in  excess  of  one-third  of  the  es- 
tate of  the  testator  leaving  heirs,  was  valid  in 
the  state  of  his  domicile  did  not  render  it  valid 
so  far  as  it  purported  to  pass  property  in  Cal- 
ifornia. 

(Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  S  2 ;   Dec  Dig.  {  2.*] 

3.  Executors  and  Administrators  ({  523*)— 
Foreign  Ekecutors— Rioht  to  Propertt. 

Code  Civ.  Proc.  J  1667,  providing  that, 
where  necessary.  In  order  that  the  estate  of  a 
decedent  or  any  part  thereof  may  be  distribut- 
ed according  to  a  will,  that  the  estate  be  deliv- 
ered to  the  executor  or  administrator  in  the 
state  or  place  of  his  residence,  the  court  may 
order  such  delivery,  is  not  manaatoryj  but  vests 
a  discretion  in  the  court,  to  be  exercised  in  ac- 
cordance with  the  public  policy  of  the  statutes 
of  California,  so  that  no  such  delivery  would 
be  made  where  it  appears  that  to  do  so  would 
result  in  a  distribution  of  the  property  contra- 
ry to  California  laws. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {  2328;  Dec. 
Dig.  {  523.»] 

Department  2.  Appeal  from  Superior 
Court,  City  and  Connty  of  San  Francisco; 
Thomas  F.  Graham,  Judge. 

In  the  matter  of  the  estate  of  Ariel  La- 
throp,  deceased.  Application  by  Russell  M. 
Johnston  and  another,  domiciliary  executors, 
for  distribution  to  them  of  all  the  i)ersonal 
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property  of  the  testator  >imi>lti  the  Btate  for 
distribution  und^  the  Will,  to  which  Almee 
Lathrop  Hanson  appealsl  -  Reversed,  with  di- 
rections. 

Page,  McCutchen,  Kulgbt  &  Onley  and 
Samuel  Knight,  all  of  San  Francisco  (Brad- 
ner  W.  Lee,  of  Los  Angeles,  of  counsel),  for 
appellant.  Wilson  &  Wilson,  of  San  Fran- 
cisco, for  respondents, 

HBNSIIAW,  J.  Ariel  Lathrop  died  In 
1908  In  the  county  of  Rensselaer,  state  of  New 
York,  of  which  county  and  state  be  was  a 
resident  at  the  time  of  bis  death.  With  oth- 
er heirs  at  law  he  left  Aimee  Lathrop  Han- 
son, appellant  herein,  the  daughter  of  a  de- 
ceased brother.  His  last  will  and  testament 
was  probated  in  the  state  of  New  York.  This 
wiU  admittedly  made  a  valid  disposition  of 
the  property  belonging  to  bis  estate  under 
the  laws  of  the  state  of  New  York,  and  was 
executed  In  accordance  with  those  laws,  as 
well  as  in  accordance  with  the  laws  of  tbis 
stat&  Under  the  probate  proceedings  In  New 
York  state,  the  respondents,  Russell  M.  John- 
ston, and  Donald  McOredle,  were  appointed 
executors.  Under  tiis  will  ali  the  property 
of  his  estate,  with  the  exception  of  $28,900, 
was  devised  and  bequeathed  to  charity.  The 
value  of  bis  estate  was  between  $200,000  and 
$250,000.  Under  the  laws  of  the  state  of 
Kew  York,  this  disposition  was  valid.  Aft- 
er tibe  original  probate  of  the  will,  proceed- 
ings were  duly  taken  to  have  the  will  admit- 
ted to  probate  in  this  state,  pursuant  to  sec- 
tions 1322  et  seq.  of  the  Code  of  Civil  Pro- 
cedure. Application  for  letters  testamentary 
was  made,  and  In  March,  1909,  such  letters 
were  Issued  to  the  domiciiiary  executors  who 
came  to  this  state  and  submitted  themselves 
to  the  Jurisdiction  of  its  court.  On  March  1, 
1910,  the  executors  petitioned  for  final  dis- 
tribution of  the  estate  situated  in  this  state 
to  themselves  as  such  domiciliary  executors. 
Appellant  filed  written  objections,  setting 
forth  that  she  is  one  of  the  heirs  at  law  of 
the  deceased;  that,  under  the  deceased's 
will,  the  devises  and  bequests  to  cliarity  col- 
lectively exceed  one-third  of  tbe  estate,  con- 
trary to  the  law  of  this  state.  She  prayed 
that  to  her  be  distributed  her  proportionate 
part  of  two-thirds  of  the  estate  situated  in 
this  state,  to  wit,  one-sixth.  The  property 
situated  in  California  and  affected  by  the  de- 
cree of  distribution  is  wholly  personal  prop- 
erty, consisting  of  cash  and  certain  shares 
of  tbe  capital  stock  of  tbe  Bank  of  Teliama 
county;  its  value  altogether  amounting  to 
the  sum  of  $13,536.  The  court  in  probate 
overruled  appellant's  objections  and  distrib- 
uted the  whole  estate  to  the  domiciliary  ex- 
ecutors. Appellant  contends  that  by  force 
and  virtue  of  the  express  laws  of  this  state, 
which  laws  must  control  in  tbe  construction 
of  the  testator's  bequests  and  in  tbe  distribu- 
tion of  liis  property  under  his  will,  tbe  will 
itself  <foes  violence  to  the  rule  governing 
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charitable  'devises  or  beduAta,  with  tbe  nec- 
essary result  that,  as  .to  two-tblnjs  of  the 
estate  of  the  deceased  situated  in  this  state, 
tbe  testator  died  intestate,  land  that  this  two- 
thirds  therefore  descends  and  must  be  dis- 
tributed to  his  heirs  at  law. 

Bearing  upon  this  consideration  are  the 
following  provisions  of  our  Codes : 

"Tbe  validity  and  interpretation  of  wills, 
wherever  made,  are  governed,  when  relat- 
ing to  property  within  tbis  state,  by  tbe  law 
of  tliis  state,  except  as  provided  in  section 
twelve  hundred  and  eighty-five."  Civ.  Code, 
§  13T6. 

"If  there  is  no  law  to  tbe  contrary,  in  tbe 
place  where  personal  property  is  situated,  it 
is  deemed  to  follow  the  person  of  its  own- 
er, and  is  governed  by  tbe  law  of  his  dom- 
icile."   Civ.  Code,  I  94a 

"No  will  made  out  of  tills  state  is  valid  as 
a  will  in  this  state,  unless  executed  accord- 
ing to  the  provisions  of  this  chapter,  except 
that  a  will  made  in  a  state  or  country  in 
which  the  testator  Is  domiciled  at  the  time 
of  his  death,  and  valid  as  a  will  under  the 
laws  of  such  state  or  country,  is  valid  in 
this  state  so  far  as  tbe  same  relates  to  per- 
sonal property,  subject,  however,  to  the  pro- 
visions of  section  thirteen  hundred  and  thir- 
teen."   Civ.  Code,  i  1285. 

"No  estate,  real  or  personal,  shall  be  be- 
queathed or  devised  to  any  charitable  or 
benevolent  society  or  corporation,  or  to  any 
person  or  persons  in  trust  for  charitable 
uses,  except  tbe  same  be  done  by  will  duly 
executed  at  least  thirty  days  before  the  de- 
cease of  the  testator;  and  If  so  made,  at 
least  thirty  days  prior  to  such  death  such  de- 
vise or  legacy  an4  each  of  them  shall  be 
valid:  Provided  that  no  such  devises  or 
bequests  shall  collectively  exceed  one-third  of 
tbe  estate  of  the  testator,  leaving  legal  heirs, 
and  in  such  case  a  pro  rata  deduction  from 
such  devises  or  bequests  shall  be  made  so  as 
to  reduce  the  aggregate  thereof  to  one-third 
of  such  estate;  and  ali  dispositions  of  prop- 
erty made  contrary  hereto  shall  be  void,  and 
go  to  tbe  residuary  legatee  or  devisee,  next 
of  kin,  or  heirs,  according  to  law."  Civ. 
Code,  {  1318. 

"Upon  application  for  distribution,  after 
final  settlement  of  the  accounts  of  adminis- 
tration, if  tlie  decedent  was  a  nonresident 
of  this  state,  leaving  a  will  which  has  been 
duly  proved  or  allowed  in  the  state  of  his 
residence,  and  an  authenticated  copy  there- 
of has  been  admitted  to  probate  In  this  state, 
and  it  is  necessary,  in  order  that  tbe  estate, 
or  any  part  thereof,  may  be  distributed  ac- 
cording to  tbe  wiU,  that  tbe  estate  in  this 
state  should  be  delivered  to  the  executor 
or  administrator  in  the  state  or  place  of  his 
residence,  tbe  court  may  order  such  deliv- 
ery to  be  made,  and,  if  necessary,  order  a 
sale  of  the  real  estate,  and  a  like  delivery  of 
the  proceeds.  The  delivery,  in  accordance 
with  the  order  of  the  court.  Is  a  full  dis- 
cbarge of  the  executor  oi  administrator  with 
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the  Tdll  annexed,  in  this  state,  the  rdation 
to  all  property  embraced  In  snch  order, 
which,  unless  reversed  on  appeal,  binds  and 
concludes  all  parties  in  Interest  Sales  of 
real  estate,  ordered  by  virtue  of  this  section, 
must  be  made  in  the  same  manner  as  other 
sales  of  real  estate  of  decedents  by  order  of 
the  court"    Code  Civ.  Proc.  f  1667. 

Having  relation  to  these  provisions  of  the 
law  are  section  1323  of  the  Code  of  Civil 
Procedure  which,  dealing  with  foreign  wlUs, 
makes  provision  for  the  giving  of  a  notice  of 
the  hearing  of  the  probate  of  such  a  wUl  pre- 
cisely as  in  the  case  of  a  domestic  will,  and 
section  1304,  Which  specifies  that  to  the  heirs 
and  named  executors  are  to  be  mailed  a  copy 
of  the  notice  of  the  time  appointed  for  the 
probate. 

The  above  quotations  make  manifest  the 
cause  of  the  controversy  between  the  parties. 
Appellant  contends  that  the  very  reading  of 
section  1285  in  connection  with  section  1313 
of  the  Civil  Code  discloses  the  limitation 
which  the  Iiegislature  has  put  upon  the  pow- 
er to  dispose  of  personal  property  situated 
within  the  Jurisdiction  of  the  state.  Re- 
spondents contend  that  such  a  construction 
does  such  violence  to  the  jus  gentium,  Is  so 
subversive  of  the  universal  rule  which  ob- 
tains in  all  civilized  nations  in  regard  to  an 
owner  or  testator's  rights  over  his  personal 
property,  that,  even  it  the  power  of  the  Leg- 
islature to  do  this  thing  be  conceded,  the 
court  should  adopt  any  possible  construction 
to  acquit  it  of  so  flagrant  an  act  CuUerton 
V.  Mead,  22  Cal.  96;  Estate  of  Garcelon,  104 
Cal.  584,  38  Pac  414,  32  L.  B.  A.  695,  43 
Am.  St  Rep.  134. 

[1]  The  law  governing 'the  disposition  and 
control  of  personal  property,  the  law  whose 
application  to  this  decree  respondent  asks  to 
be  considered  controlling,  is  itself  unques- 
tioned. That  law  is  a  part  of  the  Jus  genti- 
um and  announces  the  clearly  established 
general  rule  arising  out  of  considerations  of 
Justice  and  the  principle  of  comity  that  the 
distribution  of  personal  property  is  governed 
by  the  law  of  the  domicile  of  the  owner.  It 
is  recognized  by  our  own  decisions,  as  in  Es- 
tate of  Apple,  66  Cal.  434,  6  Pac  7,  and 
Whitney  v.  Dodge,  105  CaL  197,  38  Pac.  636. 
It  Is  also  declared  by  section  046  of  our  Civil 
Code,  above  quoted.  But  the  declaration  is 
accompanied  by  the  all-Important  limitation 
that  the  law  of  the  domicile  controls  "if 
there  is  no  law  to  the  contrary  in  the  place 
where  the  personal  property  is  situated." 
This  limitation  not  only  finds  expression  in 
the  Code,  but  equally  In  the  leading  cases 
above  cited.  Thus,  in  Estate  of  Apple,  it  Is 
declared  that,  "in  the  absence  of  positive 
law  to  the  contrary,  disposition  of  the  dece- 
dent's personal  estate  will  be  governed  by 
the  law  of  his  actual  domicile."  In  Whitney 
V.  Dodge  it  is  said:  "But  the  rule  Is  part 
of  the  general  law  Of  every  state  in  which 
It  has  not  been  abrogated  either  by  express 


leglslativ*  laogOBce  «t  tJie  enactments  of 
statutes  which  work  such  abrogation  by  nec- 
essary Implication."  It  is  not  only  when  the 
disposition  made  of  the  property  does  vio- 
lence to  the  statute  law  of  the  country  where 
it  is  situated  that  a  limitation  upon  the  oth- 
erwise universal  rule  is  worked.  It  is  equal- 
ly true  where  the  disposition  made  is  con- 
ceived to  be  contrary  to  the  welfare  of  that 
country  or  to  its  public  policy,  a  proposi- 
tion well  illustrated  In  Mahomer  r.  Hooe  et 
aL,  9  Smedes  &  M.  (Miss.)  247,  48  Am.  Dec 
706.  The  true  rule  is  thus  succinctly  stated 
by  Story  (Conflict  of  Laws,  {  88):  "In  the 
silence  of  any  positive  rule  affirming,  or  de- 
nying, or  restraining  the  operation  of  for- 
eign laws,  courts  of  Justice  presume  the  tadt 
adoption  of  them  by  their  own  government 
unless  they  are  repugnant  to  its  policy  or 
prejudicial  to  its  interests."  And  the  same 
principle,  with  more  elaboration.  Is  declared 
by  Cyc.  as  follows:  "There  Is  no  doubt  that 
every  state  has  power  to  establish  and  regu- 
late the  rights  of  property  In  things  within 
its  Jurisdiction,  whether  the  property  be  real 
or  ipersonal,  movable  or  immovable^  Accord- 
ingly the  law  of  the  place  under  which  an 
ancillary  administration  is  taken  must  gov- 
ern the  distribution  of  the  assets  in  the  pay- 
ment of  debts  there.  Some  states  have  exer- 
cised this  power  for  the  purpose  of  regulat- 
ing the  descent  and  distribution  of  personal 
property  within  their  limits,  as  well  as  of 
real  estate,  notwithstanding  the  laws  of  the 
domicile  of  the  owner."    22  Cyc.  p.  22. 

[2]  The  amendment  to  section  1285,  above 
quoted,  was  adopted  In  1905,  subsequent  of 
course,  to  the  decisions  in  Estate  of  Apple 
and  Whitney  r.  Dodge.  Up  to  that  date  the 
state  had  refrained  from  interfering  in  the 
case  of  a  foreign  will  with  the  drstribution 
of  the  personal  estate  here  situated  in  so  far 
as  the  cliarltable  devises  and  bequests  in 
such  will  were  concerned.  The  Legislature 
In  1905,  with  deliberation,  added  the  proviso 
to  section  1285  limiting  the  validity  of  such 
charitable  devises  and  bequests  in  foreign 
wills  by  the  provisions  of  section  1313.  This 
legislative  declaration  is  without  ambiguity 
and  Is  perfectly  nnderstandabl&  To  deny 
it  its  manifest  meaning  is  to  strike  it  from 
the  statute.  That  meaning  is  and  can 
be  nothing  other  tihan  that  charitable  be- 
quest In  foreign  wills  shall  be  governed  by 
the  same  rules  controlling  like  bequests 
in  domestic  wills.  In  the  one  case  In  which 
this  court  has  been  called  upon  to  consid- 
er the  law  as  amended,  such  was  the  con- 
struction given  to  it  Estate  of  Dwj-er,  159 
Cal.  680,  115  Pac.  242.  There  Is  nothing  in 
the  language  of  section  1285  to  Justify  the 
argument  that  its  application  must  be  lim- 
ited to  cases  of  a  will  of  a  nonresident  de- 
cedent which  has  not  been  probated  in  the 
court  of  domicile  of  the  decedent  The  very 
language  of  section  1285  forbids  it  "No 
will,"  declares  that  section,  "la  valid,"  ex- 
cepting as  therein  provided. 
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[3]  Nor  yet .  can '  we  agree  with  the  te- 
spondents'  further  contention  that  section 
1667  of  the  Code  of  CItU  Procedure  la  all- 
controlling  and  that  under  Its  provisions  the 
distribution  here  made  Is  warranted.  The 
language  of  this  section  that,  "where  It  Ls 
necessai?,  In  order  that  the  estate  or  any 
part  thereof  may  be  distributed  according  to 
the  will,  that  the  estate  in  this  state  should 
be  delivered  to  the  executor  or  administra- 
tor in  the  state  or  place  of  his  residence,  the 
court  may  order  such  a  delivery  to  be  made" 
is  not  a  mandate  npon  the  court  but  vests  In 
it  merely  a  discretion  so  to  do.  In  re 
Hughes,  95  N.  T.  55.  That  discretion  will 
be  exercised  In  consonance  with  the  dictates 
of  public  policy  and  of  our  own  statutes,  and 
where  It  shall  be  found,  as  here,  that  to  dis- 
tribute the  estate  or  deliver  the  estate  to  the 
domidliary  executors  would  do  violence  to 
plain  provisitHis  of  our  laws,  such  a  distribu- 
tion should  not  be  made  and  cannot  be  up- 
held If  made. 

The  decree  appealed  from  Is  therefore  re- 
versed, with  directions  to  the  trial  court  to 
enter  its  decree  In  accordance  with  the  opin- 
ion and  judgment  herein  rendered. 

We  concur:    MBLVIN,  3.;  LORIGAN,  J. 


NATIONAL  UNION  FIRE  INS,  CO.  V. 
NASON.     (Civ.  1,184.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Feb.  24,  1918.) 

1.  Appeal  and  Bbbor  H  1047*)— HABi(i.X8a 
Bbbob— RuuNGS  on   Evidence. 

In  an  action  by  an  instirance  company 
against  its  agent  to  recover  commissions  retain- 
ed by  the  agent  on  policies  that  were  after- 
wards canceled,  in  which  the  cancellations  were 
conceded,  and  the  only  dispute  was  as  to  the 
time  thereof,  which  element  the  defendant  deem- 
ed immaterial,  rulings  on  the  introduction  of 
evidence  as  to  the  fact  of  cancellation,  if  erro- 
neous, were  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  %i  4132,  4133,  4146-4152; 
Dec.  Dig.  {  1047.*] 

2.  Appeai  and  Ebbo«  (I  171*)— Gbounds  of 
Review-^heobt  op  Case. 

Where  an  issue  is  tacitly  accepted  by  all 
parties  as  properly  presented  for  trial  and  as 
the  only  issue,  the  appellate  conrt  will  proceed 
npon  the  same  theory. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  105.1-1063,  1066.  1067. 
1161-1165;  Dec.  Dig.  §  171.*] 

8.    iNStlBANCB     (S     84*)     —     CONSTBUCTION     OF 

Agent's  Contract  —  Compensation  — 
CoMinssiONS  Retained  on  Canceled  Pol- 
icies. 

An  insurance  agent  working  under  a  eon- 
tract  providing  for  return  of  commissions  re- 
tained by  him  from  premiums  on  policies  after- 
wards canceled  was  liable  for  such  commissions, 
irrespective  of  whether  the  policies  were  cancel- 
ed b^ore  or  after  the  termination  of  bis  agency. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent   Dig.  iS  111-114;  Dec.  Dig.  {   84.*] 


Aiq^eol  from  Superior  Court,  City  and 
County  of  San  FrMidsco;  J.  M.  Seawell, 
Judge. 

Action  by  the  National  Union  Fire  Insur- 
ance Company  against  Arthur  6.  Nason,  do- 
ing business  under  the  name  and  style  of 
Arthur  6.  Nason  &  Co.  Judgment  for  plain- 
tiff, and   defendant  appeals.     Affirmed. 

James  W.  Cochrane,  of  San  Francisco,  for 
appellant  Coogan  &  O'Connor,  of  San  Fran- 
cisco, for  respondent 

MURPHBY,  Judge  pro  tern.  Appeal  from 
a  judgment  in  favor  of  idaintlff  and  from  an 
order  denying  defendant's  motion  for  a  new 
trial. 

Defendant  was  for  a  term  of  years  the 
general  agent  for  the  plaintiff  in  the  state 
of  California.  At  the  time  of  the  trial  the 
parties  exclianged  accounts,  from  which  it 
appeared  that  the  only  difference  between 
the  parties  was  as  to  two  items;  the  respond- 
ent (Claiming  a  credit  of  $925.23  for  return 
of  commissions  retained  by  appellant  from 
premiums  on  policies  that  were  afterwards 
canceled,  and  the  appellant  claiming  a  credit 
of  $317.33  tot  commissions  earned  by  him, 
but  rebated  to  Insured  policy  holders  by  re- 
spondent through  adjnsunents  made  neces- 
sary by  -reason  of  the  flr«  in  San  Frandsco 
of  1906. 

If  respondent's  claim  for  return  of  com- 
missions was  sustained  without  allowance  to 
a!ppellant  for  earned  laremiums,'  there  wonld 
be  a  balance  of  1678.77  due  respondent  The 
court  found  in  favor  of  respondent  on  tte 
single  issue  of  the  return  of  commissions  on 
canceled  insurance,  and  in  favor  of  app^ant 
for  the  amount  of  $317.33,  earned  commis- 
sions on  adjusted  insurance,  and  gave  judg- 
ment for  the  respondent  for  the  tmlance 
claimed  after  deducting  this  amount 

The  record  fairly  discloses  the  fact  that 
the  appellant  at  the  time  of  the  trial  con- 
ceded that  there  were  flat  cancellations  of 
insurance  upon  which  the  aggregate  commis- 
sion retained  by  him  would  amount  to  the 
sum  claimed  by  the  plaintiff;  but  contended 
that  the  cancellations  were  effected  after  he 
severed  his  connection  with  the  plaintiff  cor- 
poration, and  it  was  upon  this  theory  that 
the  cause  was  tried.  As  we  understand  the 
record  it  was  upon  this  understanding  that 
the  plaintiff  rested  its  case: 

"The  position  that  Mr.  Nason  takes  in  this 
matter  is  this  that,  these  policies  having 
been  canceled  after  the  termination  of  his 
agency,  he  is  not  responsible  nor  liable  for 
any  return  premiums  on  those  policies  or 
any  premiums  at  all,  for  this  reason:  That 
Mr.  Nason  operated  an  office  here;  that  all 
of  this  business  was  brought  and  placed  upon 
the  books  of  the  company  by  and  through 
the  efforts  of  Mr.  Nason  and  through  money 
expended  by  him;  and,  the  pollcieH  being 
canceled  after  the  termination  of  his  agency. 


•For  oUier  cases  see  ume  topic  aad  aecUon  NUMBBR  in  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  *  Rep'r  lodaza 
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he  cannot  be  held  responsible  for  any  of 
tbese  return  preminms. 

"Mr.  O'Connor:  Now  Is  there  any  ques- 
tion of  the  cancellation  of  the  policies? 

"Mr.  Cochrane:    Yes. 

"Mr.  O'Connor:  I  don't  mean  the  date  of 
them.    I  mean  the  cancellation  of  them. 

"Mr.  Cochrane:  No.  We  take  the  position 
that  the  policies  were  canceled  subsequent 
to  the  termination  of  the  agency.  But  I 
would  like  to  have  the  policies." 

[1]  In  his  brief  appellant  calls  attention 
to  several  rulings  of  the  court  on  the  intro- 
duction of  testimony  relative  to  cancellation 
of  those  policies,  which  he  claims  to  be  er- 
ror. We  have  examined  the  rulings  care- 
fully, and  are  satisfied  that  the  conclusions 
of  the  trial  court  were  correct;  but  In  view 
of  the  situation  above  developed  wherein  the 
cancellations  were  conceded,  and  the  only 
disputed  matter  being  as  to  time,  which  ele- 
ment the  appellant  deemed  Immaterial,  the 
rulings  if  erroneous  were  harmless.  In  his 
closing  brief  appellant  contends  that  the 
case  was  not  tried  solely  upon  the  theory 
that  he  should  not  be  charged  with  pre- 
minms upon  policies  canceled  subsequently 
to  the  termination  of  bis  agency,  and  iu  sup- 
port of  bis  contention  cites  the  testimony  of 
appellant  as  follows:  "Question.  An  account 
of  yours  with  the  National  Union  Fire  In- 
surance Company  has  been  offered  in  evi- 
dence, showing  there  is  a  balance  due  you 
from  the  National  Union  Fire  Insurance  Co. 
of  $564,497  Answer.  Yes,  sir."  This  conclu- 
sion of  the  witness  does  not  in  any  way  mili- 
tate against  respondent's  position,  nor  does 
It  support  appellant's  theory.  The  statement 
of  the  position  is  an  admission  of  the  fact 
of  the  cancellations;  and  the  balance  claim- 
ed results  only  by  reason  of  the  fact  that  ap- 
pellant refuses  to  credit  respondent  with  the 
commissions  retained  on  tills  identical  Item 
of  canceled  insurance. 

[2]  E>Ten  if  this  were  not  true,  the  appel- 
lant could  not  be  heard  at  this  time  to  im- 
peach a  record  upon  which  the  respondent 
submitted  its  case;  the  general  rule  being 
that :  "Where  an  issue  is  tacitly  accepted  by 
all  the  parties  as  properly  presented  for  trial 
and  as  the  only  issue,  the  appellate  court 
will  proceed  upon  the  same  theory.  •  «  • 
When  a  case  Is  tried  upon  the  theory  that 
certain  facts  exist,  even  though  they  are  put 
in  issue  by  the  pleadings,  their  existence  will 
be  assumed  on  appeal."  21  Ency.  of  Plead. 
&  Prnc.  067;  2  Cye.  670;  Schroeder  v.  Mau- 
zy,  16  Cal.  App.  443,  118  Pac.  459;  Milwau- 
kee Mechanics'  Ins..  Co.  v.  Warren,  150  Cal. 
346,  S9  Pac.  93. 

[3]  The  sole  question  left  for  determina- 
tion, therefore,  is  as  to  whether  the  conclu- 
sion of  the  trial  court  that  the  respondent 
was  entitled  to  a  return  of  these  commis- 
sions irrespective  Of  the  time  of  cancella- 
tion, whether  before  or  after  the  termination 


of  appellant's  agency,  la  supported  by  au- 
thority. 

This  identical  question  here  raised  was 
passed  upon  by  the  Supreme  Court  In  the 
case  of  Milwaukee  Meclianics'  Ins.  Co.  v. 
Warren,  supra.  In  that  case,  as  in  the  case 
at  bar,  the  contract  of  agency  provided  that 
the  agent  should  retain  as  his  compensation 
35  per  cent  of  gross  premiums,  after  deduct- 
ing all  return  premiums,  rebates,  and  rein- 
surance; and  in  that  respect  the  court  said: 
"It  appears  from  the  record  that  in  a  num- 
ber of  instances  where  policies  have  been 
written  by  Warren  &  Langtree  return  pre- 
miums were  paid  by  the  company  after  the 
termination  of  Warren  &  Langtree's  agency. 
In  making  up  his  statement  of  account  the 
referee  charged  Warren  &  Langtree  35  per 
cent  of  these  return  premiums,  and  there 
was  a  good  deal  of  discussion  in  the  lower 
court  as  to  the  propriety  of  this  charge.  Un- 
der the  contract  Itself  It  Is  clear  that  War- 
ren &  Langtree  were  chargeable  with  these 
payments.  The  agreement  on  which  they 
were  appointed  agents  provided  that  as  com- 
pensation for  their  services  they  were  to  re- 
ceive 35  per  cent,  of  the  gross  premiums  by 
the  company  in  their  territory,  'after  deduct- 
ing all  return  premiums,  rebates  and  reinsur- 
ance.' " 

The  question  at  issue  here  is  directly  in 
point  with  the  above  citation ;  and  appellant 
has  called  our  attention  to  no  authority  in 
opposition  to  the  views  therein  expressed. 

Judgment  affirmed. 

We  concur:    LKNNON,  P.  J.;  HALL,  J. 


SOUTHERN  CONST.  CO.  v.  nOWELLS  et 

al.     <Civ.  14272.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    Feb.  20,  1913.) 

Municipal  Cobpobations  (S§  4S8,  489*) — 
Public  Impbovkme.nts  —  Enfobcemest  of 
Assessments— Statutes. 

Vrooman  Act  (St  1885,  p.  15C)  I  11,  as 
amended,  makes  a  determination  by  the  city 
council  upon  appeal  by  any  of  the  property 
owners  affected  by  an  assessment,  and  notice  of 
hearing  published  for  five  days,  binding  upon 
all  property  owners  so  affected  wbetber  they 
join  in  the  appeal  or  not,  and  section  12  pro- 
vides that  at  any  time  after  five  days  from 
the  decision  of  the  appeal  the  contractor  may 
sue  for  unpaid  assessmeuts.  In  a  contractor's 
action  to  recover  unpaid  assessments,  the  trial 
court  found  that  notice  of  the  hearing  of  tlie 
appeal  by  defendant  and  others  to  the  city 
council  had  not  been  published  as  required  by 
the  statute,  or  at  all.  Held,  that  the  publica- 
tion of  notice  was  imperative  and  jurisidictioDiil 
and  that  any  action  on  the  appeal  before  such 
publication  was  invalid,  so  that  defendant  by 
appearing  before  the  council  and  urging  his  a'p- 
pcal  witliout  objectioQ  to  its  failure  to  publish 
notice  thereof  did  not  waive  such  retiuirement, 
and  estop  himself  from  aliegiu?  the  failure  of 
notice  as  a  defense  to  the  coutractor's  action. 

(Jii.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SJ  1147-1102;  Dec 
Dig.  §§  48.S.  489.*] 


*For  otber  cases  m«  same  tople  tai  section  NUMBER  lu  Dec.  Dig.  &  Am.  Dig.  Key-No,  -...es  &  Rep'r  Indexes 
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Appeal  from  Superior  Court,  San  Diego 
Connty;    T.  L.  Cievris,  Judge. 

Action  by  the  Southern  Constnictlon  Com- 
pany against  Jessie  S.  Howells  and  others. 
Judgment  for  defendants,  and  plalnttflT  ap- 
peals.    Affirmed. 

Sam  Ferry  Smith,  of  San  Diego,  for  ap- 
pellant. Croucb  &  Crouch,  of  Los  Angeles, 
for  respondents. 

JAMES,  J.  The  city  council  of  San  Diego 
In  tbe  year  1907  Initiated  proceedings  under 
the  Vrooman  Act  (St.  1885,  p.  147)  to  have 
performed  the  work  of  grading  certain  por- 
tions of  Tide  street  The  work  was  complet- 
ed, but  within  the  time  allowed  by  statute 
certain  property  owners  made  appeal  to  the 
city  council,  objecting  to  the  assessment  levi- 
ed as  being  excessive,  and  also  upon  the 
ground  that  the  work  had  not  been  perform- 
ed according  to  the  specifications  of  the  con- 
tract. The  property  owners  so  objecting  did 
not  constitute  all  of  the  property  owners  who 
were  affected  by  the  assessment.  Thereafter 
the  city  clerk  mailed  a  notice  to  the  agent 
who  represented  the  objecting  property  own- 
ers, which  notice  set  forth  the  day  when 
hearing  would  be  had  upon  the  appeal  so 
taken.  The  hearing  came  on  before  the  city 
council,  when  the  api)ealing  property  owners 
were  heard  through  their  agent  and  attor- 
ney, and  the  council  made  an  order  in  the 
form  of  a  resolution  denying  the  appeal  and 
affirming  the  asse.><.sment.  Thereafter  this 
action  was  commenced  by  the  contractor  to 
recover  the  amount  assessed  against  defend- 
ants' property  on  account  of  the  street  im- 
provement work  performed  by  it.  The  de- 
fendant Howells  was  one  of  the  property 
owners  who  joined  in  the  appeal  made  to 
the  city  council,  and  she  was  represented  at 
the  hearing  thereof  by  the  same  agent  and 
attorney  who  represented  the  other  contest- 
ants. The  city  council  caused  no  notice  by 
publication  to  be  given  of  the  hearing  to  be 
had  on  the  appeal  of  the  property  owners, 
and  the  trial  court  sustained  the  contention 
of  defendant  that,  until  publication  of  such 
notice  had  been  had  In  accordance  with  the 
requirements  of  the  statute,  any  purported 
bearing  of  the  appeal  was  null  and  void,  and 
that  In  consequence  this  action  was  pre- 
maturely brought.  By  section  H  of  the 
street  law  under  which  the  Improvement  of 
Tide  street  was  had  (Stats.  1885,  p.  147,  and 
as  subsequently  amended),  it  Is  provided  that, 
after  an  appeal  has  been  filed  with  the  clerk 
of  the  council,  "notice  of  the  time  and  place 
of  the  hearing  •  •  •  shall  be  published 
for  five  days."  Section  12  of  the  same  act 
contains  a  provision  that,  at  any  time  after 
five  days  have  elapsed  from  the  decision  of 
the  council  made  after  hearing  of  the  appeal 
of  property  owners,  the  contractor,  or  his 
assignee,  may  sue  the  owner  of  the  land  or 
lots  assessed,  and  recover  the  amount  of  the 
unpaid  assessment  The  trial  judge  failed 
to  iuake  lUidlugs  of  fact  as  to  material  is- 


sues presented  by  the  pleadings,  and  made 
only  a  single  finding  determining  that  no- 
tice of  the  hearing  of  the  appeal  to  the  city 
council  had  not  been  published  as  required 
by  law  or  at  alL  Of  course,  if  the  evidence 
sustains  this  finding,  then  the  plaintiff, 
which  appealed  from  the  order  denying  a 
motion  for  a  new  trial,  cannot  be  said  to 
have  been  prejudiced  by  the  omission  of  the 
court;  for  the  reason  that,  if  it  was  an  es- 
sential prerequisite  that  notice  of  the  hear- 
ing Nferred  to  should  have  been  published 
before  the  council  was  authorized  to  deter- 
mine the  merits  of  the  objections,  then  the 
plaiutlfF  was  not  in  a  position  entitling  It  to 
bring  this  action  at  the  time  It  filed  its  com- 
plaint As  there  was  no  dispute  as  to  the 
fact  found  by  the  court  as  to  the  nonpubli- 
cation  of  the  notice,  the  single  question  of 
law  is  presented  as  to  whether  the  defendant 
by  appearing  and  urging  her  appeal  without 
objecting  to  the  failure  of  the  council  to 
publish  notice  of  the  hearing,  waived  the 
benefit  of  such  notice  and  thus  estopped  her- 
self from  urging  that  defense'  in  this  action. 
Under  the  street  Improvement  act  here 
considered,  a  determination  made  in  regular 
form  by  a  city  council  upon  a  notice  of  ap- 
peal taken  by  a&y  of  the  propwtjr  owners 
aCtected  by  an  assessment  becomes  binding 
upon  all  property  owners  so  affected,  wheth- 
er they  join  In  the  appeal  or  not;  and  it 
seems  that  the  notice  by  publication  Is  de- 
signed for  the  purpose  of  charging  all  such 
property  owners  and  of  giving  them  an  op- 
portunity, if  they  BO  desire,  to  appear  and 
be  heard  at  the  time  set.  The  filing  of  an 
appeal  by  a  property  owner  has  the  effect  of 
initiating  a  proceeding  which  must  be  car- 
ried through  In  the  manner  prescribed  by 
the  statute.  No  hearing  can  be  had  before 
a  published  notice  is  given  which  will  bind 
any  of  the  parties  assessed.  The  law  pro- 
vides for  but  one  trial  or  hearing  upou  such 
an  appeal,  and  after  tliis  hearing  is  had 
proiwrty  owners  who  do  not  join  in  the  no- 
tice of  appeal  cannot  appear  and  raise  any 
further  question,  but  they  are  all  equally 
bound  by  the  conclusion  of  the  city  council. 
The  heariug  cannot  be  so  had  as  to  be  valid 
as  to  some  of  the  assessed  property  owners 
and  invalid  as  to  others.  It  may  be  that, 
where  all  of  the  owners  liable  for  the  assess- 
ment appear  and  waive  notice  of  the  hearing, 
a  valid  order  might  be  made  determining  the 
merits  of  the  appeal  without  notice  having 
been  published,  but  such  was  not  the  fact  in 
this  case.  In  the  case  of  Girvin  v.  Simon, 
127  Cal.  491,  59  Pac.  945,  which  we  regard 
as  being  in  point  upon  the  facts  presented 
here,  It  was  saldt  "It  is  clear  that  the  ap- 
peal, when  filed,  though  by  one  only, .  sus- 
pends all  proceedings  to  collect  any  of  the 
assessments  until  that  api)eal  has  been 
heard,  after  the  statutory  notice  has  been 
given,  and  it  Is  only  such  hearing  upon  no- 
tice that  binds  any  of  the  parties  as.<!essed. 
*    *    *    The  statutory  ulii-eetlou  to  the  city 
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council  was  ImperatlTe,  and  the  appellant, 
and  all  other  parties  assessed,  might  safely 
rest  until  due  notice  was  glren."  We  are 
not  unmindful  of  the  fact  that  In  the  case 
cited  the  council  refused  to  hear  the  protest 
or  appeal  on  the  ground  that  It  was  not  suf- 
ficient in  form,  but  the  language  in  the  deci- 
sion which  w6  have  quoted  is  directly  to  the 
point  that  the  proceedings  of  the  city  coun- 
cil taken  after  an  appeal  is  made  from  an 
assessment  can  only  result  in  a  valid  order 
where  notice  of  the  hearing  la  given  in  the 
precise  mode  prescribed  by  the  statute.  We 
cite  also  Creed  v.  McCombs,  146  Cal.  448, 
80  Pac.  679.  Stated  in  another  way,  we  con- 
clude that  the  city  council,  when  it  pro- 
ceeds to  give  a  hearing  on  an  appeal  against 
a  street  assessment  under  this  act,  cannot 
assume  Jurisdiction  to  make  any  order  of 
determination  therein  until  all  property  own- 
ers affected  by  the  assessment,  whether  par- 
ties to  the  api)eal  or  not,  have  been  given  no- 
tice of  the  hearing;  there  is  but  one  way 
provided  by  the  statute  for  the  giving  of  thin 
notice,  and  that  is  that  It  shall  be  published 
for  five  days. 
The  order  appealed  from  is  affirmed. 

We  concur:   ALiLEN,  P.  J.;   SHAW,  J. 


MEAD  et  al.  v.  BROADS  et  ux.     (Civ.  1,0U.) 

(District  Court  of  Appeal,  Second  District, 
California.     Feb.  26.  1913.) 

1.  CJONTINUANCE  (§  19*)— GROUNDS— ABSENCE 

OB  Disability  of  Pabty. 

On  a  motion  for  a  continnance  on  the 
ground  of  the  absence  of  a  party  defendant, 
there  were  affidavits  that  he  was  the  only  per- 
son who  knew  of  the  whereabouts  of  necessary 
witnesses,  and  that  defendants  could  not  safely 
proceed  to  trial  in  his  absence;  but  there  was 
no  showing  as  to  when  he  could  probably  ap- 
pear, or  that  it  was  expected  tbat  be  would  be 
able  to  within  a  reasonable  time.  The  oppos- 
ing affidavit  showed  that  the  action  had  been 
pending  for  more  than  a  year,  and  tbat  various 
continuances  had  been  had,  and  that  the  wife 
of  the  absent  defendant  was  the  owner  and 
manager  of  their  business,  and  that  during 
most  of  the  time  when  the  alleged  damages  oc- 
curred he  bad  not  been  in  the  city.  Held,  that 
the  denial  of  a  continuance  was  not  an  abuse 
of  discretion,  since  the  mere  absence  of  a  par- 
ty furnishes  no  ground  for  a  continuance,  un- 
less it  is  shown  that  such  absence  is  unavoid- 
able, and  that  the  party  will  suffer  damage  to 
his  interests  if  he  is  unable  personally  to  at- 
tend the  trial. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent.  Dig.  §§  41,  43-48;    Dec.  Dig.  §  19.*] 

2.  Appkal  and  Ebbob   (§  906*)— Discbetion 
OF  Trial  Codbt— Continuance. 

Where  it  is  shown,  on  motion  for  contin- 
uance for  the  absence  of  a  party  defendant, 
that  his  interests  will  suffer  if  he  is  unable  to 
attend  the  trial,  which  the  affidavits  of  the 
other  side  tend  to  disprove,  it  is  for  the  trial 
judge  to  determine  the  facts;  and  no  abuse 
of  discretion  can  be  predicated  on  his  ruling. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3837;    Dec.  Dig.  {  966.*] 


Appeal  from  Superior  Court,  Loa  Angeles 
County;    Charles  Monroe,  Judge. 

Action  by  George  B.  Mead  and  Walter  J. 
Cook,  copartners  doing  business  tmder  tbe 
firm  name  of  Mead  &  Cook,  against  B.  Broads 
and  Laura  Broads,  his  wife.  Judgment  for 
plaintiffs,  and  defendants  appeal.    A£9rmed. 

H.  O.  Mlllsap,  of  liOS  Angeles,  for  appel- 
lants. Ray  Howard,  of  Los  Angeles,  for  re- 
spondenta 

JAMES,  X  By  this  appeal,  taken  from  a 
Judgment  entered  in  favor  of  the  plaintiffs, 
but  one  question  is  presented  for  review,  and 
that  is  whether  the  trial  court  erred  in  deny- 
ing a  motion  made  for  a  continuance  of  the 
trial  on  tbe  ground  of  the  absence  of  defend- 
ant Bernard  Broads.  This  action  was 
brought  to  recover  damages  alleged  to  have 
been  suffered  by  the  plaintiffs  through  the 
acts  of  defendants  In  allowing  and  permit- 
ting water  and  other  liquids  to  flow  through 
the  celling  of  plaintiffs'  storeroom.  An  in- 
junction was  also  asked  to  restrain  the  con- 
tinuance of  the  acts  complained  of.  Answer 
was  filed,  and  the  cause  came  on  regularly 
for  trial,  when  tbe  attorney  for  defendants 
presented  an  affidavit  showing  that  defend- 
ant Bernard  Broads,  tbe  husband  of  defend- 
ant Laura  Broads,  was  sick  and  unable  to 
attend  the  trial;  that  said  Bernard  Broads 
was  the  only  person  who  knew  of  the  where- 
abouts of  vdtnesses  necessary  to  be  called 
on  behalf  of  defendants;  and  that  defend- 
(^nts  could  not  safely  proceed  to  trial  without 
the  presence  of  said  Broads.  It  was  not 
shown  by  the  affidavit  as  to  when  the  absent 
defendant  would  probably  be  able  to  api>ear, 
or  that  it  was  expected  that  he  would  so  be 
able  within  a  reasonable  or  any  time.  In 
opposing  the  motion  for  a  continuance  coun- 
sel for  plaintiffs  made  a  statement  which  It 
was  stipulated  might  be  treated  as  though  It 
was  presented  In  the  form  of  an  affidavit, 
and  It  was  so  considered  by  the  court  By 
this  statement  It  was  shown  that  the  action 
had  been  pending  for  more  than  a  year,  and 
that  various  continuances  had  been  had,  and 
that  defendants  had  testified  in  other  matters 
between  the  same  parties  that  the  defendant 
Laura  Broads  was  the  owner  and  principal 
manager  of  the  business  of  defendants ;  that 
Broads  had  formerly  testified  that  during 
most  of  the  time  when  the  alleged  nuisance 
was  being  maintained  he  was  not  present  In 
the  city ;  that  defendants  Broads  had  made 
their  residence  upstairs  over  the  restauraut 
of  defendants ;  and  that  these  were  the  prem- 
ises where  the  damages  were  alleged  to  have 
been  suffered.  Upon  this  showing  the  court 
made  an  order  denying  the  motion  for  a  con- 
tinuance, and  plaintiffs  introduced  their  tes- 
timony. No  evidence  was  offered  on  behalf 
of  defendants,  and  the  Judgment  followed. 

[1, 2]  Upon  the  evidence  as  presented  to 
tbe  trial  court,  consisting  of  the   affidavit 
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and  tlie  atftteitent  made  colmter  thereto,  we 
are  of  the  opinion  that  the  making  of  the 
order  denying  the  motion  for  postponement 
of  the  trial  was  not  an  abnse  of  discretion. 
The  mere  absence  of  a  party  fnrniabes  no 
ground  for  a  continuance,  xinless  it  is  made 
to  appear  that  such  absence  Is  unavoidable, 
and  that  the  party  will  suffer  damage  in  his 
interests  if  he  is  unable  personally  to  attend 
the  trial;  and  even  where  a  prima  fade 
showing  of  these  essentials  Is  made,  if  there 
is  presented  .a  countershowing,  then  It  be- 
comes the  duty  of  the  trial  court  to  resolve 
the  facts,  and  no  claim  of  abuse  of  discretion 
can  be  predicated  upon  Its  action.  Such  is 
the  state  of  the  case  presented  upon  this 
appeal. 

Suggestion  has  been  made  as  to  the  death 
of  some  of  the  parties  to  this  action,  but  up- 
on the  state  of  the  record  as  It  Is  presented 
we  do  not  deem  it  necessary  that  substitution 
be  made  of  their  personal  representatives. 

The  Jwdgment  appealed  from  is  aflBrmed. 

We  concur :    ALLEN,  P.  J. ;  SHAW,  J. 


HONAKER  V.  HBATLY.     (Civ.  1^7.) 

(District  Court  of  Appeal,  Second  DlBtrict, 

Califomia.     Feb.  26,  1913.) 

BOUTTDARIES    fi   47*)— EsTOPPEt. 

Where  adjoininj?  ownera  were  not  privy 
to  the  making  of  a  private  sorrey  between 
their  lands,  and  there  was  no  dispute  between 
the  parties  as  to  the  true  boundary  line  and 
no  express  agreement  as  to  its  locatioo,  any 
conduct  by  the  parties  from  which  an  agree- 
ment as  to  the  boundary  might  be  presumed 
being  under  mutual  mistake  of  fact,  neither  o£ 
them  was  estopped  from  ctniming  according  to 
the  tme  boundary  when  discovered. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  227-231;    Dec.  Dig.  g  47.*] 

Appeal  from  Superior  Court,  Imperial 
County;  IVanklin  J.  Cole,  Judge. 

Action  by  Silas  W.  Honaker  against  James 
Heatly.  Prom  a  Judgment  for  plaintiff  and 
an  order  denying  a  motion  for  new  trial,  de- 
fendant appeals.    Affirmed. 

Conkling  &  Brown,  of  El  Centre,  for  appel- 
lant Shaw,  Uoss  &  Dyke,  of  ES  Centro,  for 
respondent 

SHAW,  J.  Action  of  ejectment.  Judg- 
ment went  for  plaintiff,  from  which,  and  an 
order  denying  his  motion  for  a  new  trial, 
defendant  appeals 

The  only  point  urged  by  appellant  is  that 
the  court  failed  to  make  findings  upon  mate- 
rial issues  tendered  by  the  pleadings.  In 
addition  to  the.  denltUs  contained  in  the  an- 
,Bwer,  defendant,  by  bu  amendment  thereto, 
pleaded  affirmatively  certain  facts  which  he 
claims  constituted  an  equitable  defense  to 
ttte  cause  of  action.  The  court  found  in  fa- 
vor of  plaintiff  as  to  the  issues  tendered  by 
the    complaint;     but,    notwithstanding    evl- 


Aenc»  offered  In  snp^rt  thereof,  refused  to 
make  any  finding  as  to  the  matter  set  forth 
in  the  amendmmt  to  the  answer,  the  sub- 
stance of  which  is  that  in  1903  plaintiff  and 
defendant,  under  the  homestead  act,  settled 
on  adjoining  quarter  sections  of  government 
land  which  In  1866  bad  been  surveyed  by  the 
government,  but  the  monuments  established 
to  designate  the  sectional  and  subdivlsioa 
lines  and  comers  bad  long  since  disap- 
peared. In  the  actual  entry  upon  the  land 
80  claimed  by  the  parties,  they  both  assumed 
that  certain  stakes  set  by  the  Imperial  Land 
Company,  in  making  a  private  survey  which 
purported  to  re-establish  and  retrace  the 
lines  of  the  government  survey,  correctly 
marked  and  delineated  the  same  upon  the 
ground.  By  reason  of  this  fact  both  parties 
were  thus  led  to  believe  that  the  strip  of 
land  which  forms  the  subject  of  the  contro- 
versy wag  included  In  and  a  part  of  the 
homestead  entry  made  by  defendant  There- 
after defendant  with  plaintiff's  acquiescence 
and  oo-operatlon,  constructed  over  and  upon 
said  strip  of  land  an  irrigating  ditch,  and 
made  other  Improvements  thereon.  There- 
after it  developed  that  the  survey  so  made 
by  the  Imperial  Land  Company  was  errone- 
ous and  incorrect,  and  that  the  strip  of  land 
over  which  defendant  had  constructed  the 
irrigating  ditch  was  a  part  of  plaintiff's 
homestead,  title  to  which  was  acquired  by 
him  from  the  government  Prior  to  ascer- 
taining the  correct  corners  and  lines  in  ac- 
cordance with  the  government  survey,  plain- 
tiff erected  posts  in  accordance  with  the  er- 
roneous survey  made  by  the  Imperial  IJand 
Company,  and  pointed  them  out  to  defend- 
ant as  designating  the  corners  of  his  land. 
In  our  opinion  the  facts  so  pleaded  were 
clearly  insniflclent  to  constitute  an  equitable 
defense.  Had  the  court  found  the  issues 
thus  tendered  in  favor  of  defendant  the 
judgment  must,  nevertheless,  have  been  in 
favor  of  plaintiff;  hence  defendant  was  not 
prejudiced  by  reason  of  the  failure  of  the 
court  to  find  thereon.  No  question  of  ad- 
verse possession  is  presented.  McOreery  v. 
Sawyer,  52  Cal.  267;  Montgomery  v.  Locke, 
72  Cal.  76,  13  Pac.  401.  There  existed  be- 
tween the  parties  no  dispute  as  to  the  loca- 
tion of  the  true  boundary  line.  Neither 
party  was  privy  to  the  making  of  the  private 
survey.  No  agreement  in  words  as  to  the 
location  of  the  line  was  made,  and  It  is  clear 
that  any  acts  or  conduct  of  the  parties  from 
which  an  agreement  might  be  Inferred  were 
due  to  a  mutual  mistake  of  fact.  Under  such 
circumstances,  plaintiff  was  not  precluded 
or  estopped  from  claiming  his  estate  In  ac- 
cordance with  the  true  line  when  the  same 
was  ascertained.  In  the  case  of  Schraeder 
Mining  &  Mfg.  Co.  v.  Packer,  129  U.  S.  688, 
9  Sup.  Ct.  386,  32  L.  Bd.  760,  the  court  says: 
"The  decisions  in  the  other  states  generally 
support  the  rule  that  owners  of  adjacent 
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tracts  of  land  are  not  bound  by  consent  to  & 
boundary  wbicb  ims  been  defined  under  a 
mistaken  apprebension  tbat  It  Is  the  true 
line,  eacb  claiming  only  tbe  true  line,  wbere- 
ever  It  may  be  found,  and  that  in  sucb  case 
neither  party  la  precluded  or  estopped  from 
daiming  bis  own  rigbts  under  tbe  true  one, 
when  it  Is  discovered."  And  in  Perlcins  v. 
Gay,  3  Serg.  &  K.  (Pa.)  327,  8  Am.  Dec.  653, 
it  is  said:  "If  tbe  parties  from  misappreben- 
sion  adjust  tbeir  fences  and  exercise  acts  of 
ownership  in  conformity  witb  a  line  wbicb 
turns  out  not  to  be  tbe  true  boundary,  or 
permission  I>e  ignorantly  given  to  place  a 
fence  on  tbe  land  of  tbe  party,  this  will  not 
amount  to  an  agreement  or  be  binding  as  an 
assent  of  the  parties.  •  •  •  The  reason 
is  tbat  they  proceed  under  an  idea  tbat  tbe 
fact  which  is  the  inducement  to  the  agree- 
ment is  in  a  particular  way,  and  give  their 
assent,  not  absolutely,  but  on  conditions  that 
are  falsified  by  the  event."  To  the  same 
e  Ject  is  Cbeeney  v.  Stone  Co.  (C.  C.)  41  Fed. 
740;  Wlnnlplsiogee  Paper  Co.  v.  New  Hamp- 
shire Land  Co.  (C.  C.)  59  Fed.  542.  Says  Mr. 
Bigclow  In  his  work  on  Estoppel  (5tta  Ed.) 
at  page  019:  "The  principle  upon  which 
these  cases  proceed  is  that  there  must  have 
been,  when  tbe  incorrect  line  was  acted  up- 
on, knowledge  of  tbe  true  boundary  by  tbe 
one  party  and  ignorance  of  It  by  tbe  other, 
in  order  to  estop  the  party  from  asserting 
it  witbin  the  period  of  limitation;  and  this 
though  it  may  have  been  intended  tliat  the 
Incorrect  line  should  be  fixed  upon  as  the 
true  one  and  acted  on  accordingly."  More- 
over, tbe  pleading  is  insufllcient  in  tliat  It 
fails  to  state  other  facts  constituting  essen- 
tial elements  of  estoppel,  as  announced  in 
Maye  v.  Tappen,  23  Cal.  306,  quoted  with  ap- 
proval in  Cottrell  v.  Pickering,  32  Utah,  62, 
88  Pac.  696,  10  L.  R.  A.  (N.  S.)  404. 

Since  the  matters  alleged  were  InsuflScient 
to  constitute  an  equitable  defense,  tbe  failure 
of  tbe  court  to  find  thereon  was  not  prejudi- 
cial to  defendant. 

Tbe  Judgment  and  order  are  therefore 
afilrmed. 

We  concur:    ALLEN,  P.  J.;   JAMES,  J. 


GRIFFIN  V.  LON(}  et  al.     (Civ.  1,190.) 

(District  Court  of  Appeal,  Second  District. 

California.     Feb.  26.  1913.) 

1.  Appeai,  and  Error  (|  1011*)— Findings— 
Conclusiveness. 

A  finding  by  the  trial  court  on  substantial- 
ly conflieling  evidence  is  conclusive  on  appeal. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |{  3983-3989;    Dec.  Dig.  | 
1011.*] 

2.  Contracts  (|  1.53*)— Construction. 

In  construing  a  contract  every  part  there- 
of should  be  given  effect,  if  reasonably  practi- 
cable. 

[E5d.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  {  734;    Dec.  Dig.  {  153.*] 


Appeal  from  Superior  Court,  Kings 'Coun- 
ty; John  6'.  Covert,  Judgei 

Action  by  F.  H.  Griffin  against  W.  A.  Long 
and  others.  From  a  Judgment  for  defend- 
ants and  an  order  denying  a  motion  for  new 
trial,  plaintifT  appeals.     Affirmed. 

H.  Scott  Jacobs  and  H.  P.  Brown,  both  of 
Hanford,  for  appellHUt.  E.  T.  Cosper,  of 
Hanford,  for  respondents. 

SHAW,  J.  This  action  was  brought  to  re- 
cover money  alleged  to  be  due  upon  a  con- 
tract, as  follows: 

"Hanford,  Cal.,  May  11th,  1907. 

"This  agreement  made  and  entered  into 
this  11th  day  of  May,  1907,  between  F.  H. 
Griffin,  party  of  the  first  part,  and  W.  A. 
Long,  W.  R.  Newport  and  Robt  McCourt, 
parties  of  the  second  part,  agree  to  payment 
of  $1,500  dollars  in  thirty  days  from  date  to 
be  paid  to  tbe  party  of  the  first  part;  other- 
wise one-quarter  interest  In  tbe  Hattie  B. 
Mica  and  Felspar  Mine,  situated  in  Los  An- 
geles county,  to  revert  back  to  F.  H.  Griffin 
party  of  the  first  part 

"[Signed]    F.  H.  Griffin. 

"[Signed]    W.  B.  Newport 
"R.  L.  McCourt 
"W.  A.  Long." 

In  answering  the  complaint  defendants  al- 
leged that  the  contract  was  Intended  by  ttie 
parties  to  constitute  a  30-day  option  to  pur- 
chase a  one-quarter  interest  in  certain  min- 
ing property  owned  by  plaintiff,  and  given 
by  him  to  defendants.  Tbe  court  so  found 
and  gave  Judgment  accordingly,  from  which 
and  an  order  denying  his  motion  for  a  new 
trial  plaintiff  appeals. 

Where  a  contract  is  reduced  to  writing, 
ttie  intention  of  tbe  parties  should  be  ascer- 
tained from  tbe  instrument  alone.  If  possible. 
Civ.  Code,  {  1639.  If  its  meaning,  however, 
|je  doubtful,  the  court  for  the  purpose  of 
ascertaining  tbe  intention  of  tbe  parties 
thereto,  .should  in  the  interpretation  thereof 
apply  the  rules  prescribed  by  the  Code.  Civ. 
Code,  §  1C.'17.  The  court,  upon  the  theory 
that  the  contract  in  question  was  uncertain 
and  ambi^ous  In  meaning,  permitted  de- 
fendants, over  plaintiff's  objection,  to  Intro- 
duce parol  evidence  as  to  the  relation  of  the 
parties,  the  circumstances  under  which  the 
contract  was  executed,  and  the  subject  to 
which  it  related.  This  evidence,  though  con- 
flicting, dearly  tended  to  establish  the  fol- 
lowing facts:  At  the  time  of  the  execution 
of  the  contract  plaintiff  was  the  owner  of  a 
three-quarters  interest  in  the  mining  proper- 
ty mentioned  therein,  tnd  the  defendants 
were  the  owners  of  a  fSftnarter  interest, 
which  they  had  theretofore  purchased  from 
appellant  Plaintiff  was  in  straitened  rfr'mm- 
stances  financially,  and  for  the  purpose  of 
raising  ready  money  approached  defendants 
with  a  view  of  selling  to  them  another  one- 
fourth  interest  in  the  mine.    The  negotiation 
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resuUea  In  defendants  declining  to  bny  out- 
right, but  they  did  agree  to  take  a  30-day 
optioto-  thereon,  and  did  agree  that  defendant 
iMriR  should  Immediately  advance  to  plaintiff 
$300  In  cash,  for  which  he  gave  his  note, 
payable  within  30  days;  It  being  underKtood 
that  If  defendants  esereised  the  oirtlon  to 
bny  Long  should  retaltt  |300  out  of  moneys 
80  due  thereon  from  Hfm  Jo  plaintiff,  «nd  If 
defendants  did  not  so  exercise  the  option 
then  defendants  McConrt  and  Newport 
should  sigh  the  note  for  $300  so  gfyeu  by 
plaintiff  to  l*ong:  At  the  expiration  of  the 
30  days,  and  after  defendants  had  determin- 
ed that  they  would  not  buy  the  property,  Mc- 
Oourt  and  Newport,  In  accordance  with  this 
understanding,  signed-  the  note  in  question. 
The  contract  was  prepared  by  appellant,  but 
before  the  execution  thereof,  and  at  the  sug- 
gestion of  defendants,  tlie  words,  "otherwise 
<»ne-(|uarter  Interest  in  the  Hattle  B.  Mica 
and  Felspar  Mine,  sltuatfed  In  Los  Angeles 
county,  to  revert  back  to  F.  H.  Grlffln,  party 
of  the  first  i>art."  were  added  thereto.  With- 
in 90  days  plaintiff  was  Informed  that  de- 
fendants declined  to  exercise  the  option  to 
buy,  but  nothing  appears  to  have  been  said 
or  done  by  any  one  of  the  parties  with  ref- 
erence to  the  obligation  claimed  to  have  been 
imposed  by  the  contract  until  the  commence- 
ment, of  the  action,  nearly  four  years  later. 
Neither  at  the  time  of  the  execution  of  the 
contract,  nor  at  any  other  time,  did  plaintiff 
deliver  to  defendants  a  deed  or  other  convey- 
ance to  the  one-fourth  Interest  so  covered  by 
the  option.  While  the  court  accorded  to 
defendants- considerable  latitude  In  the  intro- 
duction of  evidence,  for  the  purpose  of  plac- 
ing itself  In  the  {wsltlon  of  the  parties,  we 
are  unable  to  perceive  any  prejudicial  error 
In  its  rulings.  -Indeed,  appellant  fails  to 
point  out  any  speeiflc  error  by  reason  where- 
of his  substantial  rights  irere  prejudiced. 

[11  The  chief  contention  of  appellant  Is 
that  the  evidence  shows  that  at  the  time 
of  the  execution  of  the  contract  plaintiff  de- 
livered to  defendants  a  bill  of  sale  of  the 
one-fourth  Interest  in  the  mine,  and  that  If 
this  fact  be  deemed  established  the  entire 
fabric  of  defendants'  evidence,  and  upon 
which  the  court  based  its  decision,  is  de- 
stroyed. A  sufficient  answer  to  this  conten- 
tion Is  that  there  was  a  substantial  conflict 
of  the  evidence  touching  the  question  of  de- 
livery of  the  deed;  and  under  the  rule  the 
conclusion  of  the  trial  court  with  reference 
to  the  delivery  or  nondelivery  of  the  convey- 
ance, as  well  to  all  other  facts  which  the  evi- 
dence tenda  to  show,  must,  if  necessary  in 
Buport  of  the  decision,  be  accepted  by  this 
court  as  established  facts. 

[11  In  the  Interpretation  of  a  contract  it 
Is  the  duty  of  the  court  to  give  effect  to 
every  part  thereof.  If  reasonably  practicable. 
Tender  this  rule  some  effect  must  be  given  to 
tlie  words  added  to  the  contract  at  the  sug- 


gestion of  defendants,  namely,  that  upon 
failure  to  pay  the  $1,500  the  one-fourth  In- 
terest in  the  property  was  to  pevert  back  to 
plaintiff.  In  no  other  way  than  by  con- 
struing the  whole  contract  as  an  option  can 
effect  be  ^ven  this  language.  The  contract 
as  originally  drawn  obligated  defendants  to 
pay  plaintiff  the  amount  specified  -within  30 
days.  As  thus  prepared,  it  was,  upon  plain- 
tiff's theory  of  the  case,  complete,  and  fully 
expressed  the  Intention  of  the  parties ;  hence 
the  clause  added  thereto  at  the  suggestion 
of  defendants  subserved  no  purpose  what- 
ever. Appellant's  contention  that  the  clause 
tn  question  Inserted  <at  defenda^its'  request) 
was  ior  plaintiff's  benefit  and  intended  as  a 
lien  or  mortgage  for  the  purpose  of  securing 
the  sum  specified  In  the  contract  is,  upon  the 
record,  untenable. 
The  Judgment,  and  order  are  «fflrmed. 

We  concur:    ALLEN,  P.  J.;  JAMES,  J. 


HUMPHREY  V.  DUNNBLI^.     (Civ.  1,24a) 

(District  Court  of  Appeal,  Second  District, 
California.     Feb.  25,  1913.) 

1.  Nuisance  (§  72*)— Abatement— Peksons 
BY  WitoM  Action  mat  be  Brought. 

The  provisioDS  of  a  city  charter  vesting 
authority  in  tlie  common  council  to  declare 
what  should  constitute  a  nuisance  and  to  abate 
the  same  did  not  tnke  from  private  citizens 
the  right  to  proceed  to  have  a  thing  constitut- 
ing in  fact  a  private  nuisance  abated  under 
Code  Civ.  Free.  (  731,  providing  tliat  an  action 
may  be  brought  by  any  person  whose  property 
is  injuriously  affected  or  whose  personal  en- 
joyment is  lessened  by  a  naisance,  and  that 
by  the  judgment  in  such  action  the  nuisance 
may  be  enjoined  or  abated,  as  well  as  damages 
recovered,  although  such  thing  had  never  been 
declared  a  nuisance  by  the  common  connclL 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  {§  164r-160;    Dec.  I>ig.  f  72.*] 

2.  MUNIOIPAI.  COBFOBATIQHS  «  663*)— TREES 
IPJ    SiBEETS — MUNICIPAI,  OBDINANCBS. 

A  municipal  ordinance,  authorizing  the 
planting  of  trees  along  the  sidewalk  lines  and 
providing  that  it  should  be  unla-wfnl  to  cut, 
girdle,  or  mutilate,  damage,  or  injure  any  trees 
planted  In  nuy  of  the  streets  in  the  city,  only 
made  it  unlawful  to  remove  trees  planted  on 
the  sidewalk  lines,  and  did  not  make  It  nnlaw- 
fui  for  a  person  who  had  pl«nted  trees  in  a 
part  of  the  street  designed  for  the  passage  of 
vehicles  to  move  them  when  ordered  by  the 
court. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  1488-1440;  Dec. 
Dig.  §  663.*] 

3.  Municipal  Corporations  (|  669*)  — 
Streets— Obstbuctions  —  CoupELLiNa  Re- 
moval. 

The  right  of  ingress  and  egress  is  a  right 
of  property  to  which  an  abutting  owner  is  en- 
titled, even  against  the  municipality,  and  a  vio- 
lation of  which  constitutes  a  private  nuisance, 
and  hence  a  person  who  had  planted  and  main- 
tained trees  in  the  portion  of  tbe  street  de- 
signed for  vehicies,  of  a  size  and  number  suf- 
lictent  to  damage  an  abutting  owner's  means 
of  ingress  and  egress,  would  be  required  to  re- 
move them,  even  though  planted  vrith  the  pas- 
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Biye  consent  of  the  city  anthorities  or  even  by 
its  permission. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1445;  Dec.  Dig.  { 
669.*J 

Appeal  from  Superior  Court,  San  Diego 
County;    W.  A.  Sloane,  Judge. 

Action  by  William  Humphrey  against  E. 
B.  Dnnnells.  From  a  Judgment  of  nonsuit, 
plaintiff  appeals.     Reversed. 

Wm.  Hnmpbrey,  of  San  Diego,  In  pro.  per. 
Eugene  Daney,  of  San  Diego,  for  respondent. 

JAMBS,  J.  Plalntifl  brought  this  action 
to  compel  defendant  to  abate  an  alleged 
nuisance  and  for  damages.  The  trial  court 
granted  a  motion  for  judgment  of  nonsuit, 
and  plain  tiff  has  appealed. 

The  facts  constituting  the  cause  of  action 
set  out  in  plaintiff's  complaint  were  fnlly 
Bustaiued  by  the  evidence.  It  appears  that 
plaintiff  and  defendant  are  the  owners  of 
property  abutting  upon  that  portion  of  Third 
street,  the  same  being  a  public  street  in  the 
city  of  San  'Diego,  lying  between  Redwood 
and  Quince  streets.  Third  street  extends 
north  and  south  and  it  is  intersected  at  right 
angles  from  the  west  by  Redwood  and  Quince 
streets;  Redwood  street  being  at  the  north. 
The  distance  between  Redwood  and  Quince 
streets  is  300  feet  Defendant's  property  is 
located  on  the  west  side  of  Third  street  and 
extends  from  the  comer  of  Redwood  street 
south  150  feet.  Plaintiff  is  the  owner  of  the 
60  feet  immediately  adjoining  defendant's 
property  at  the  south,  upon  which  there  is 
a  modem  residence  buUding.  Plaintiff  also 
is  the  owner  of  the  ground  Immediately  op- 
posite that  of  defendant  and  extending  from 
the  corner  of  Third  and  Redwood  streets  100 
feet  south  on  Third  street  Third  street,  be- 
tween Quince  and  Redwood  streets,  Is  ad- 
mitted to  be  a  public  street,  but  the  same  has 
never  be^i  graded  by  the  municipality,  and 
at  its  Junction  with  Redwood  street  a  fence 
has  been  placed  by  the  city  to  prevent  vehicles 
from  entering  Third  street  toward  the  south. 
Third  street  Is  80  feet  In  width,  but  the 
ground  from  Quince  street  northerly  toward 
Redwood,  for  a  large  portion  of  Its  width, 
falls  away  In  a  sharp  declivity  which  forms 
a  deep  canyon  at  the  east  From  a  point 
opposite  the  line  dividing  the  property  of 
defendant  from  plaintiff,  the  canyon  or  de- 
clivity bears  toward  tbe  east,  and  the  ground 
constituting  Third  street  from  that  point 
north  to  Redwood  street  is  comparatively 
level.  Defendant's  property  fronts  also  upon 
Redwood  street,  which  is  a  graded,  traveled 
street,  and  which  furnishes  blm  means  of  ac- 
cess and  egress  at  the  north  line  of  bis  prop- 
erty. Commencing  about  12  years  ago,  from 
time  to  time,  defendant  planted  trees  in 
Third  street  across  almost  the  entire  width 
thereof  and  for  the  full  length  of  tbe  160 
feet  along  and  opposite  his  property.    These 


trees  were  so  located  and  grew  to  such 
a  size  as  to  make  that  portion  of  Third 
street  impassable  to  vehicles.  About  27  or  30 
feet  of  the  width  of  Third  street  from  Quince 
northerly  to  plaintiff's  60-foot  lot  is  passable 
and  had  been  used  as  a  driveway,  but  tbe 
location  of  the  trees  planted  by  defendant 
has  made  it  extremely  difficult,  if  not  Impoo- 
sible,  for  vebidea  to  tnm  about  at  tbe  point 
where  such  drive' enda  Further,  the  trees 
prevent  free  passage  for  vehicles  to  plalntiflrs 
100-foot  lot  on  the  opposite  side  of  Third 
street  It  was  shown  by  the  evidence  that 
plaintiff  could  have  leased  his  100-foot  lot 
for  a  term  of  years  at  $15  per  month,  pro- 
viding the  trees  were  removed,  and  that 
plaintiff  was  oompelied  to  accept  at  least  |5 
leas  per  month  as  rental  for  the  use  of  tbe 
house  on  the  60-foot  lot  than  he  would  re- 
ceive were  tbe  obstruction  caused  by  the  trees 
removed. 

The  foregoing  statement  shows,  in  sub- 
stance, the  undisputed  evidence  as  it  was 
submitted  to  the  trial  court  upon  the  motion 
for  Judgment  of  nonsuit,  except  that  there 
was  introduced,  by  way  of  documentary  evi- 
dence, an  ordinance  of  the  city  of  San  Diego 
affecting  the  planting  of  trees  on  the  public 
streets.  This  ordinance  was  one  designed  to 
provide  for  the  planting  of  trees  along  side- 
walk lines,  but  not  in  the  street  way  proper. 
Its  provisions  were  specific  in  that  ceqiect, 
as  it  directed  that  on  streets  with  10-Coot 
sidewalks  trees  should  be  planted  8^  feet 
from  the  property  Une;  on  streets  with  12- 
foot  sidewalks  such  trees  should  be  Ranted 
10  feet  from  tbe  property  Une,  et  cetera.  It 
also  contained  a  provision  declaring  that  It 
should  be  unlawful  "to  cut,  girdle,,  or  matt- 
late,  or  in  any  manner  damage  or  injure,  any 
tree  or  trees  planted  In  ai>y  of  the  streets 
of  the  city  of  San  Diego,  provided  that  noth- 
ing herein  contained  shall  prevent  the  owner 
or  agent  of  the  property  in  front  of  which 
such  trees  are  planted  from  properly  trim- 
ming such  trees."  A  penalty  was  fixed  for 
the  violation  of  this  latter  provision.  The 
freeholders'  charter,  under  which  the  gov- 
ernment of  the  city  of  San  Diego  Is  carried 
on,  contains  a  provision  that  the  common 
council  shall  have  authority  to  regulate  and 
control  the  use  of  streets,  sidewalks,  and 
highways  and  prevent  encroachments  upon 
tbe  same,  and  to  declare  what  shall  constitute 
a  nuisance  and  provide  for  the  abatement  or 
removal  thereof.  The  Judgment  of  nonsuit 
as  entered  contained  the  following  recital: 
"The  plaintiff  having  rested  his  case,  there- 
upon the  defendant  moved  that  a  nonsuit  be 
granted  herein  on  the  ground  that  the  plain- 
tiff had  not  established  a  cause  of  action 
against  the  defendant,  and  that  it  affirma- 
tively appeared  from  plalntlflTs  testimony 
that,  by  virtue  of  the  provisions  of  the  city 
charter  and  of  the  city  ordinances  of  the  dty 
of  San  Diego,  Cal.,  tbe  defendant  did  not 
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have  the  legal  right  to  abate  the  aUeged  nnla- 
ance  complained  of  or  to  remove  the  trees 
mentioned  In  plalniUTs  complaint  And  said 
notion  having  been  argued  by  cotmsel  and 
submitted  to  the  court  for  consideration  and 
decision,  the  motion  of  said  defendant  was 
thla  day  granted  by  the  court"  The  view  ap- 
parently taken  by  the  trial  Judge,  and  which 
Is  urged  In  the  brief  of  respondent  filed  here- 
in, was  that  the  trees  planted  by  defendant 
in  the  public  street  could  not  constitute  a 
nuisance  under  the  provisions  of  the  dty 
diarter,  unless  so  declared  to  be  by  the  com- 
mon council,  and  that  the  ordinance  referred 
to  was  designed  to  protect  all  trees  wherever 
they  might  be  planted  In  a  public  highway. 

[1]  It  cannot  be  said  that  the  provisions  of 
the  city  charter,  vesting  authority  in  the 
common  council  to  declare  what  may  consti- 
tute a  nuisance  and  to  abate  the  same,  take 
away  from  any  citizen  the  right  to  proceed 
to  have  a  thing  which  may  constitute  In  fact 
a  private  nuisance  abated,  notwithstanding 
that  the  common  council  luia  never  taken 
cognizance  of  It  as  such.  In  no  wise  can  it 
be  said  that  the  provlalonB  of  section  721. 
Code  of  Civil  Procedure,  In  the  rights  there 
conferred,  are  thus  affected  or  abrogated. 
This  section  provides  in  part  as  follows:  "An 
action  may  be  brought  by  any  person  whose 
property  is  Injuriously  affected,  or  whose 
personal  enjoyment  is  lessened  by  a  nuis- 
ance, as  the  same  is  defined  in  section  thir- 
ty-four hundred  and  seventy-nine  of  the 
Olvll  Code,  and  by  the  Judgment  in  such 
action  the  nuisance  may  be  enjoined  or 
abated  as  well  as  damages  recovered  tliere- 
for."  By  section  3479,  Civil  Codb,  a  nuisance 
in  defined  to'  be:  "Anything  which  is  In- 
JorlouB  to  health,  or  Is  Indecent  or  offensive 
to  the  senses,  or  an  obstruction  to  the  free 
use  of  property,  so  as  to  Interfere  with  the 
comfortable  enjoyment  of  life' or  property, 
or  nnlavirfnlly  obstructs  thfe  free  passage  or 
jiae.  In  the  customary  manner,  of  any  navi- 
gable lake^  or  river,  bay,  stream,  canal,  or 
basin,  or  any  (mbUc  park,  square,  street^  or 
Ugh  way." 

[i,  3)  As  we  read  the  provisions  of  the  city 
ordinance  affecting  the  matter  of  the  plant- 
tog  or  removal  of  shade  trees  along  public 
streets,  we  conclude  that  such  provisions  were 
designed  to  regulate  the  planting  and  removal 
of  Boeh  tnees  only  where  planted  akmg  side- 
walk lines;  and,  even  though  the  effect  of 
the  ordinance  is^uld  be  extended  and  be  said 
to  apply  to  trees  planted  in  that  portion  of 
a  street  designed  for  the  passage  of  vehicles, 
rarely  it  must  be  that  the  city  council  would 
be  wtthont  power  to  legalize  the  location  of 
such  trees  where  they  are  of  sufficient  size 
and  number  as  to  affect  an  abutting  property 
owner  and  damage  his  means  of  ingress  and 
egress.  The  right  of  Ingress  and  egress  is  a 
right  of  property  which  the  abutting  owner 
Is  entitled  to  be  protected  in,  and  even  against 


encroachments  created  by  a  municipality.  A 
violation  of  this  right  by  obstruction  creates 
a  private  nuisance  for  the  abatement  of  which 
and  for  damages  an  Individual  is  entitied  to 
sue.  Schaufele  v.  <Doyle  et  aL,  86  Cat  107,. 
24  Pac.  834;  Fisher  v.  Zumwalt,  128  CaL 
493,  61  Pac.  82;  Lind  T.  City  of  San  Luis 
Obispo,  109  CaL  340,  42  Pac.  437.  The  trees 
planted  by  defendant,  and  which  obstructed 
the  use  of  the  street  in  the  manner  com- 
plained of  by  plaintiff,  may  have  been  plant- 
ed with  the  passive  consent  of  the  city  au- 
thorities, but,  as  we  have  noted,  any  permis- 
sion so  obtained  to  plant  the  trees,  whether 
of  an  active  or  passive  sort,  could  furnish  no 
protection  to  defendant  where  the  result  of 
his  act  was  to  Injuriously  affect  the  right  of 
ingress  or  egress  which  plaintiff  was  entitied 
to  enjoy.  The  case  of  Yanderhurst  v.  Tholcke, 
113  Cal.  147,  45  Pac.  268,  36  U  B.  A.  267, 
dted  by  respondent,  does  not  conflict  with 
the  conclusions  herein  expressed.  That  was 
an  action  brought  by  an  individual  to  enjoin 
the  authorities  of  Salinas  City  from  cutting 
down  and  removing  as  a  nuisance  certain 
shade  trees  growing  along  the  sidewalk  In 
front  of  plaintilPs  premises ;  the  court  hold- 
ing that  the  city  had  the  right,  under  Its 
charter,  to  cause  the  removal  of  trees  If  they 
were  deemed  to  be  an  obstruction  to  public 
travel  and  as  a  nuisance,  and  that  an  action 
by  the  property  owner  could  not  be  main- 
tained for  that  cause.  The  trees  of  which' 
plaintiff  complains  Were  planted  by  defend- 
ant, watered,  and  maintained  by  him.  De- 
fendant was  the  active  cause,  not  only  In 
creating  the  obstruction  complained  of,  but 
in  preserving  it  and  making  it  even  more  ef- 
fective as  a  complete  obstruction  to  the' 
street 

For  the  reasons  stated,  we  think  the  Judg- 
ment of  nonsuit  should  not  have  been  en- 
tered. 

The  judgment  is  reversed. 

We  concur:  ALLEN,  P.  J. ;  SHAW,  J. 


'    (21  Cat.  App.  301) 
STOBBT  T.  MUELLEB.     (Civ.  1,13a) 

(District  Court  of  Appeal,  First  District,  Cal-. 
ifornia.     Feb.  24,  1013.) 

1.  JcsTicxs  or  TH£  Peack  <|  127*)— Opbnino 
OB  Vacatino  Default. 

A  justice  of  the  peace  could  not  set  aside 
a  default  judgment  for  plaintiflf  on  the  ground 
of  defendant's  excusable  neglect  where  the 
notice  of  motion  and  the  affidavit  in  support 
thereof  based  the  motion  on  the  ground  that 
defendant's  time  for  answering  had  not  ex- 
pired when  the  judgment  was  entered. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  i  401;   Dec.  Dig.  f  127.*] 

2.  Justices  ov  the  Peace  (|  127*)— Openiho 
OB  Vacating  Default. 

A  justice's  court  has  no  Jurisdiction  to  set 
aside  a  default  judnnent  for  plaintiff  on  the 
ground   that   defendant's   time    for   answering 
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hgd  not  expired  when  the  judgment  was  en- 
tered. 

[Ed.  Note. — For  other  cases,  see  .Justices  of 
the  Peace,  Cent.  Dig.  $  401;   Dec.  Dig.  §  127.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  George  A.  Stur- 
tevant,  Judge. 

Action  by  I.  lloljrate  Storey  against  Henry 
Mueller.  From  a  judgment  of  the  Superior 
Court,  reversing  and  annulling  an  order  of 
the  Justice's  Court,  setting  aside  a  default 
judgment  for  plaintiff,  defendant  apijeals. 
Affirmed. 

li.  S.  Melsted,  of  San  Francisco,  for  appel- 
lant. J.  K.  Pringle,  of  Suu  Francisco,  for 
respondent 

MURPIIEY,  Judge  Pro  Teui.  Api»eal  from 
the  judgment  of  the  superior  court  of  the 
city  and  county  of  San  Francisco  revers- 
ing and  annulling  an  order  of  the  justice's 
court  of  said  city  and  county,  wherein  the 
justice  of  the  peace  set  aside  a  default 
judgment  theretofore  made  and  entered  by 
him  in  favor  of  the  plaintiff  and  against  the 
defendant.  Upon  the  face  of  the  record  the 
judgment  In  the  justice's  court  was  regularly 
and  properly  entered.  Subsequently  defend- 
ant noticed  a  motion  to  set  aside  said  judg- 
ment for  hearing  on  the  7th  day  of  October, 
Idll,  concededly  the  tenth  day  after  he  had 
knowledge  of  the  entry  of  said  judgment, 
and  based  ills  motion  upon  the  ground  tbat 
"defendant's  time  for  answering  had  not 
elapsed  when,  said  judgment  was  entered." 
In  support  of  this  motion  an  aOidavit  of  de- 
fendant was  filed,  reciting  ttiat  the  summons 
liad  been  served  upon  blm  on  the  22d  day 
of  September  and  not  on  the  21st,  as  al- 
leged In  the  affidavit  of  service,  and  there- 
fore that  the  default  and  judgm^it  entered 
on  the  27th  was  premature.  By  stipulation 
of  counsel  the  hearing  of  the  motion  was 
continue^  from  the  7th  to  the  11th  day  of 
October  "or  as  soon  as  counsel  can  t>e  beard," 
and  It  was  further  stipulated  that  "said 
continuance  will  in  no  way  prejudice  de- 
fendant's right  to  make  said  motion  and 
does  not  in  any  way  constitute  a  waiver  of 
any  rights  of  defendant  thereunder."  The 
hearing  of  the  motion  actually  took  place 
on  the  13th  day  of  October,  the  record  no- 
where disclosing  just  when,  if  ever,  the  mo- 
tion was  made,  the  court  and  counsel  pro- 
ceeding on  the  mistaken  theory,  frequently 
Indulged  In,  that  a  motion  noticed  is  a  mo- 
tion made,  and  the  following  entry  appears 
in  the  justice's  docket:  "The  court  rendered 
judgment  on  October  13,  1911,  in  setting  the 
default  against  the  defendant  Henry  Mueller 
aside."  Subsequently  on  the  20th  day  of 
October,  1911,  the  court  made  the  following 
order:  "Good  cause  appearing  therefor,  it 
Is  hereby  ordered  that  the  default  of  the 
above-named  defendant  heretofore  entered 
In  the  above-entitled  action  be  and  the  same 


Is  hereby  set  aside,  and  the  Judgment  en- 
tered against  said  defendant  by  reason  vA 
such  default  vacated.  *  •  *  xhis  order 
is  made  on  the  ground  of  defendant's  ex- 
cusable neglect." 

[1j  The  respondent's  contention  is  that  tba 
judgment  of  the  superior  court,  reversing 
and  annulling  this  order,  must  be  affirmed 
upon  the  ground  that  the  action  of  the  jus- 
tice of  the  peace  was  in  excess  of  his  Juris- 
diction; and  we  are  of  the  opinion  that  this 
contention  should  be  sustained. 

The  ground  upon  wblcl)  tlie  motion  was 
granted  was  not  responsive  either  to  the  mo- 
tive noticed  or  to  the  affidavit  filed  in  sup- 
port thereof,  and  was  therefor«  void,  as  the 
plaintiff  was  not  called  upon  to  defend  the 
action  of  the  court  against  objections  that 
were  not  made.  McDonald  v.  California 
Timber  Co.,  151  Cal.  159,  90  Pac.  548;  Gould 
V.  Moss,  108  CaL  548,  111  Pac.  925. 

[2]  We  are  satisfied  that  upon  the  motion 
noticed  the  court  had  no  power  to  set  aside 
the  default  judgment  In  the  case  of  Winter 
V.  Fitzpatrick,  35  Cal.  269,  a  case  wherein 
the  statutory  time  bad  not  elapsed  between 
the  service  of  summons  and  the  rendition  of 
the  judgment,  the  Supreme  Court  says:  "In 
making  the  order  of  the  10th  of  February, 
vacating  and  setting  aside  the  Judgment  on 
the  24th  of  January"  (the  complaint  tiaving 
been  filed  on  the  21st  of  January),  "the  jus- 
tice of  ttie  peace  acted  without  jurisdiction. 
Inferior  courts  cannot  go  beyond  the  author- 
ity conferred  upon  them  by  tlie  statute  'un- 
der which  they  act  They  can  assume  no 
power  by  l|upUcatlon,  but  must  keep  within 
the  power  expressly  given.  Neither  the 
Practice  Act  nor  the  statute  in  relation  to 
justices'  courts  In  the  city  and  county  of 
San  Francisco  authorizes  a  review  by  the 
justice  of  his  own  judgment  except  upon  mo- 
tion for  a  new  trial."  The  action  of  the  dis- 
trict court  in  annulling  the  order  of  tbe  jus- 
tice setting  aside  the  Judgment  was  appror- 
ed.       .  . 

In  Simon  t.  Justice's  Court,  127  Cal.  45. 
59  Pac.  296,  the  Supreme  Court,  commentius 
on  Winter  v.  Fitzpatrick,  supra,  says:  "The 
rule  thus  declared  has  never  been  since  ques- 
tioned and  tias  been  frequently  affirmed; 
and  so  tar  as  the  question  here  involved  is 
concerned  the  provisions  of  the  Code  of  ClvU 
Procedure  are  tbe  same  as  those  of  the  old 
Practice  Act"  In  tbe  case  last  cited  tbe 
question  under  consideration  was  as  to 
whether  the  answer  iiad  been  filed  in  time, 
and  the  court  further  says:  "If  the  motion 
made  In  the  justice's  court  to  set  aside  tbe 
Judgment  was  based  upoa  the  'mistake,  in- 
advertence, suiprise  and  excusable  neglect,' 
*  *  *  then  the  court  bad  no  JurisdictioUy 
because  it  was.  not  made  within  ten  day» 
after  judgment"  And  we  may  interject  the 
remarH  here  that  in  the  case  at  bar  the  rec- 
ord does  not  disclose  the  exact  date  when 
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the  motion  was  made,  but  luferentlally  It 
was  probably  made  after  the  ten  days  from 
the  entry  of  the  Judgment,  and  there  Is  no 
suggestion  that  It  was  made  upon  the  ground 
of  "excusable  neglect,"  etc.  "If  It  was  based 
upon  the  theory  that  Oie  answer  was  filed  on 
the  31st  day  of  August"  (concededly  within 
the  statutory  time)  "then  It  raised  very  seri- 
ous Issues  of  both  law  and  fact,  which  the 
Justice's  court  had  no  Jurisdiction  to  deter- 
mine on  such  a  motion.  Whether  the  Judg- 
ment could  be  set  aside  by  a  court  of  equity 
on  a  bill  framed  for  that  purpose  Is  a  ques- 
tion not  now  before  us.  We  think  the  orders 
reviewed  on  the  writ  should  have  been  va- 
cated by  the  superior  court" 

In  the  case  at  bar  the  order  was  vacated 
by  the  superior  court  and,  as  we  think,  prop- 
erly. 

The  Judgment  is  affirmed. 

We  concur:   LENNON,  P.  X;    HAIiL,  J. 


BOULDEN  ▼.  THOMPSON  et  al. 
{dv.  1,246.) 

{District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    Feb.  21,  1913.     Rehearing  Denied 
by   Supreme  Court   April  22,   1913.) 

1.  CouBTs  (I  92*>-Opinions— "Dictum." 

A  statement  in  an  opinion  not  necessary 
to  the  decision  of  the  case  is  "dictum." 

[EM.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  I  335 ;  Dee.  Dig.  S  92.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2051,  2052.] 

2.  Action  (|  48*)— Joinder  of  Causes  of  Ac- 
tion —  CONTBACT     IN     TOBT  —  "CLAIMS"  — 

"Claims  Akisino  out  of  the  Same  Trans- 

Acnow." 

Under  Code  Civ.  Proc.  f  427,  providing 
that  the  plaintiff  may  unite  several  causes  of 
action  in  the  same  complaint  when  they  all 
arise  out  of  classes  of  action  enumerated  in  the 
first  seven  sobdivisions,  and  that  "claims  aris- 
ing out  of  the  same  transaction"  and  not  in- 
cluded within  any  one  of  the  subdivisions  may 
be  united,  the  word  "claims"  embraces  not  only 
such  as  are  based  upon  contract  but  also  those 
based  upon  tort;  and  a  claim  Jfor  a  breach  of 
a  covenant  contained  in  a  lease,  a  claim  sound- 
ing in  tort  for  damages  in  takinK  away  proper- 
ty owned  by  plaintiff,  and  a  claim  under  Civ. 
Code,  i  48,  for  threatening  the  lives  of  plain- 
tiff and  his  wife  during  their  ejection  from  the 
E remises  arose  out  of  the  same  transaction,  and 
ence  were  properly  joined. 

fEd.  Note. — For  other  cases,  see  Action,  Cent. 
Dig.  {S  450,  471,  490-510;    Dec.  Dig.  §  48.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1202-1211;    vol.  8,  p.  7604.] 

Appeal  from  Superior  Court,  San  Diego 
Cotmty ;  W.  E.  Guy,  Judge. 

Action  by  B.  W.  Boulden  against  H.  N. 
Thompson  and  another.  Judgment  for  plaln- 
tur,  and  defendants  appeal.    Afl[lrmed. 

E.  S.  Torrance,  of  San  Diego,  for  appel- 
lants. C.  N.  Andrews,  of  San  Diego,  for 
respondent. 

SHAW,  J.  Action  to  recover  damages  al- 
leged to  have  been  sustained  by  reason  of 


the  wrongful  acts  of  defendants.  The  com- 
plaint is  in  three  counts,  each  of  which  is 
stated  to  be  a  separate  cause  of  action.  De- 
fendants demurred  thereto,  alleging  as 
ground  therefor  that  several  causes  of  action 
had  been  Improperly  united  therein.  The 
demurrer  was  overruled,  whereupon  defend- 
ants answered,  and  upon  trial  the  court 
found:  "That  all  the  allegations  contained 
in  the  first  cause  of  action  are  true,  and  that, 
except  as  to  the  allegations  contained  in 
said  cause  of  action,  the  other  allegations 
of  the  complaint  are  untrue" — and  in  ac- 
cordance therewith  gave  Judgment  for  plain- 
tiff, from  wlilch,  claiming  that  their  demur- 
rer was  Improperly  overruled,  defendants  ap- 
peal upon  the  judgment  roll. 

[1, 2]  The  complaint  contains  much  evi- 
dentiary matter  which,  uiwn  any  theory  of 
the  case,  is  mere  surplu.sage.  The  first 
count,  as  we  construe  It,  alleges  a  cause  of 
action  based  upon  a  breach  of  covenant  con- 
tained In  a  lease  of  real  and  personal  prop- 
erty made  by  defendants  to  plaintiff;  it  being 
alleged  that  during  the  term  thereof  defend- 
ants wrongfully  and  forcibly  ejected  plaintiff 
from  the  leased  property,  to  his  damage  in 
the  sum  of  $1,000.  The  second  count  states 
a  cause  of  action  soundlug  in  tort;  it  being 
alleged  that,  at  the  time  defendants  wrong- 
fully entered  upon  and  took  possession  of 
said  leased  property,  plaintiff  owned  and  had 
in  the  dwelling  house  certain  household  fur- 
niture and  other  iiersonal  property,  of  which 
defendants  took  possession  and  refused  to  de- 
liver the  same  to  plaintiff,  to  his  damage  in 
the  sum  of  $1,000.  The  third  count  statcii 
a  cause  of  action  based  upon  section  43  of 
the  Civil  Code,  alleging  that  at  the  time  and 
in  the  unlawful  act  of  dispossessing  plain- 
tiff, and  as  a  part  of  the  acts  of  defendants 
in  ejecting  plaintiff  from  said  premises,  they 
swore  at  plaintiff  and  his  wife,  called  him 
vile  names,  threatened  his  life  and  that  of 
his  wife,  by  reason  whereof  plaintiff  was  put 
in  great  fear  and  caused  great  mental  worry 
and  pain  and  subjected  to  insult,  by  reason 
whereof  he  sustained  damage  in  the  sum  of 
$1,000. 

The  contention  of  appellants  is  that,  under 
the  provisions  of  section  427  of  the  Code  of 
Civil  Procedure,  a  cause  of  action  in  tort 
and  one  arising  upon  contract  cannot  be 
Joined  in  the  same  complaint  In  Stark  v. 
WeUman,  96  Cal.  400,  31  Pac.  259,  it  was 
expressly  held  that  section  427  of  the  Code 
of  Civil  Procedure,  as  It  then  stood,  did  not 
authorize  such  Joinder.  In  deciding  the  case, 
CommlSslone'r  Temple  referred  to  the  fact 
that  the  Code  of  this  state  did  not  contain 
the  provision  which  prevails  In  some  states 
to  the  effect  that  causes  of  action  arising 
out  of  the  same  transaction  or  transactions 
connected  with  the  same  subject  of  action 
might  be  united,  "and,"  said  the  commis- 
sioner, "had  this  been  in  our  Code,  it  would 
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hare  authorized  the  Joinder  of  the  causes  of 
action  in  this  case."  While  this  statement 
was  not  necessary  to  the  decision  of  the  case, 
and  Is  therefore  dictum,  nevertheless  it  is 
but  reasonable  to  assume  that  It  prompted 
the  action  taken  by  the  Legislature  in  1907 
whereby  the  identical  provision  referred  to 
by  the  learned  commissioner  was  added  to 
section  427,  as  subdivison  8  thereof.  It  Is 
as  follows:  "Claims  arising  out  of  the  same 
transaction  or  transactions  connected  with 
the  same  subject  of  action,  and  not  included 
within  one  of  the  foregoing  subdivisions  of 
this  section,"  may  be  united.  If  the  causes 
of  action  so  united  are  within  any  one  of  the 
first  seven  subdivisions  of  the  section,  they 
may,  by  reason  of  that  fact,  be  united.  If 
not  60  included  (and  in  this  case  they  were 
not),  they  may  nevertheless  be  united  by 
virtue  of  subdivision  8,  if  they  arise  out  of 
the  same  transaction  or  transactions  con- 
nected with  the  same  subject  of  action.  We 
think  it  clearly  appears  from  the  complaint 
that  the  alleged  claims  did  arise  out  of  trans- 
actions connected  with  the  subject  of  the  ac- 
tion (Corcoran  v.  Mannering,  10  App.  Dly. 
516,  41  N.  T.  Supp.  1090;  Doyle  v.  Am. 
Wringer  Co.,  60  App.  Dlv.  525,  69  N.  Y.  Supp. 
952),  which  was  the  breach  of  contract  in 
the  commission  of  which  defendants  commit- 
ted the  torts  upon  which  the  other  claims 
are  based.  The  word  "claims"  as  here  used 
embraces  not  only  such  as  arie  based  upon 
contracts,  but  Includes  those  based  upon  torts 
as  well.  Eagan  v.  New  York  Transp.  Co.  et 
al.,  39  Misc.  Rep.  Ill,  78  N.  Y.  Supp.  209. 

The  ruling  was  not  error,  and  the  Judg- 
ment is  therefore  affirmed. 

We  concur:    ALLEN,  P.  J. ;  JAMES,  J. 


TOWNSEND  V.  PABKER,  Justice  of  the 
Peace,  et  al.     (Civ.  1,168.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia. Feb.  25,  1913.  Rehearing  Denied 
by  Supreme  Court  April  25,  1913.) 

1.  Justices  of  the  Peace  (|  209*)— Cebtio- 
BABi— Judgment— Modification. 

Under  Code  Civ.  Proc.  f  663,  authorizing 
the  superior  court  to  set  aside  and  vacate  its 
judgments  or  decrees  and  enter  another  and 
different  judgment,  where,  in  a  certiorari  pro- 
ceeding against  a  justice  of  the  peace  and  an- 
other, an  order  of  the  justice's  court  was  af- 
firmed and  approved  with  costs  against  tlie  de- 
fendants, the  superior  court  did  not  err  in 
modifying  and  vacatmg  the  judgment  in  so 
far  as  costs  were  tai«d  against  the  jostice. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §i  818-828;  Dec.  Dig.  § 
209.»] 

2.  Time  (5  10*)— Computation— Sundat. 

Under  Code  Civ.  Proc  |  859,  authorizing 
a  justice's  court  to  relieve  parties  from  judg- 
ments by  default  taken  against  them  by  their 
mistake,  inadvertence,  surprise,  or  excusable 
neglect,  if  the  application  for  such  relief  is 
made  withib  ten  days  after  notice  of  the  en- 
try of  the  judgment,  where  the  last  day  of  the 


ten  days  after  notice  of  the  entry  of  a  judg- 
ment was  Sunday,  application  for  relief  against 
the  default  could  be  made  the  following  day. 

[Ed.  Note. — For  other  cases,  see  Time,  Cent. 
Dig.  iS  34-52;  Dec.  Dig.  {  10.*] 

3.  Justices  or  the  Peace  (|  127*)— Opening 
Default  —  Time  fob  Gbantinq  Applica- 
tion. 

Where  a  motion  to  open  a  default  in  a 
justice's  court  was  made  within  ten  days  after 
notice  of  the  entry  of  the  judgment  as  re- 
quired by  Code  Civ,  Proc  §  859,  the  court  did 
not  lose  jurisdiction  of  the  application  by  con- 
tinuing the  hearing  beyond  the  ten  days,  on 
plaintiff's  application. 

LEd.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  S  401;  Dec  Dig.  {  127.*] 

4.  Justices  of  tbe  Peace  (|  127*)— Open- 
ing Default  —  Enibt  of  Judouent  —  No- 
tice. 

Under  Code  Civ.  Proc.  f  1012,  providing 
that  service  by  mail  may  be  made  when  tke 
person  making  the  service  and  the  person  on 
whom  it  is  to  be  made  reside  or  have  their  of- 
fices in  different  places,  l)etween  which  there 
is  a  regular  communication  by  mail,. an  affida- 
vit of  the  service  of  the  notice  of  entry  of  a 
justice's  judgment  by  mail,  which  did  not  show 
that  the  party  making  tbe  service  and  the  par- 
ty upon  whom  it  was  made  resided  or  had  of- 
fices in  different  places,  was  insufficient,  and  on 
an  application  to  open  the  default  could  not  be 
received  as  evidence  of  the  date  of  service. 

[Ed.  Note. — For  other  cases,  sec  Justices  of 
the    Peace,    Cent    Dig.    {   401;    Dec    Dig.    i 

5.  Justices  of  the  Peace  (J  127*)— OPBNiwa 
DEFAirLT— Evidence. 

On  an  application  in  justice's  court  to 
open  a  default,  where  defendant's  affidavit  that 
he  received  notice  of  the  entry  of  the  judgment 
within  ten  days  prior  to  the  application,  and 
that  he  had  no  knowledge  or  notice  of  such  en- 
try prior  to  that  date,  was  uncontradicted,  the 
court  properly  held  that  the  application  was 
made  in  time  and  granted  tbe  application. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  jj  401j   Dec  Dig.  g  127. *! 

6.  Process  (§  68*)— Sxbvjce— EB«xcn  or  Sco- 
OND  Sebvice. 

A  second  service  of  process  does  not  waive 
the  first  service  nor  effect  a  shortening  of  the 
time  allowed  a  defendant  to  do  an  act  under 
the  law  applying  to  the  first  service. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  {  62;   Dec  Dig.  {  68.*] 

7.  Cebtiobabi  (j  49*)— Betuen— Effeot. 

The  return  to  a  writ  of  certiorari  consti- 
tutes the  answer  as  well  as  the  evidence,  and 
the  recitals  in  tbe  petition  for  a  writ  were 
therefore  not  admitted  bf  the  respondent's 
failure  to  answer  the  petition. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  S§  129,  130, 137,  147-149;  Dec  Dig. 
S  49.*] 

8.  Justices  of  the  Pbacb  (i  197*)— Mode  of 
Re  view — Cebtio  babi  . 

The  setting  aside  of  a  default  judgment  by 
a  justice's  court,  without  making  the  order  con- 
ditional upon  the  payment  of  costs  by  defend- 
ant, was  a  mere  error  of  -law,  not  jurisdic- 
tional, which  could  not  he  corrected  by  cerr 
tiorari. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  768-t771;  Dec  Di»  | 
197.*] 

9.  Justices  of  the  Peace  ({  205*)— Betubn 
— Cebtifting  Evidence. 

In  the  return  to  a  writ  of  certiorari  to 
review  an  order  of  a  justice  of  the  peace  set- 
ting aside  a  default  judgment  it  was  proper 
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for  the  jasdce  to  certify  tlte  evidence  taken  at 
the  hearing  on  controTerted  joriadictional  facts, 
rince  it  is  the  nniTersal  rnle  on  certiorari  to 
determine  from  the  record  whether  the  inferior 
tribnnal  exceeded  ita  jariidiction,  and  evidence 
de  hora  the  record  la  never  permitted. 

(Ed.  Note.— For  other  caseB.  see  Jasticea  of 
the  Peace,  Cent  Dig.  {{  78a-799; .  Dec.  Dig. 

Appeal  from  Superior  Ooort,  San  Joaquin 
Connty;  J.  A.  Plnmmer,  Jndge. 

Certiorari  by  E.  P.  Townsend  against  A.  C 
Parker,  as  Jastlce  of  the  Peace  of  Stoclcton 
Township,  County  of  San  Joaquin,  and  an- 
other. From  a  judgment  affirming  and  ap- 
proving an  order  ot  the  Justice's  conrt,  plain- 
tiff appeals.    Affirmed. 

A.  H.  Carpenter,  of  Stockton,  for  appellant 
Ben  Berry  and  Gordon  A.  Stewart,  both  of 
Stockton,  for  respondents. 

MUBPHET,  Judge,  pro  tem.  This  is  an 
appeal  from  a  Judgment  of  the  superior  court 
of  the  connty  of  San  Joaquin  on  certiorari, 
affirming  and  approving  an  order  of  the  Jus- 
tice's court  of  Stockton  township,  made  on 
the  11th  day  of  Jnne,  1912,  wherein  the  said 
Justice  of  the  peace  set  aside  a  Judgment 
theretofore  made  and  entered  by  him  on  the 
22d  day  of  December,  1911,  In  favor  of  plain- 
tiff and  against  the  defendant,  on  the  ground 
of  mistake.  Inadvertence,  and  excusable  neg- 
lect. The  record  Includes  also  an  api)eal 
from  an  order  of  the  superior  court,  modify- 
ing Its  Judgment  theretofore  made,  by  "va- 
cating said  judgment  In  so  far  as  costs  were 
taxed  against  the  defendant  A.  C.  Parker," 
who  was  the  Justice  of  the  peace  and  one  of 
the  respondents  in  the  certiorari  proceedings. 

[1]  In  passing  It  may  be  said  that  there 
Is  no  merit  In  this  appeal  last  mentioned. 
The  modification  was  to  a  portion  of  the 
Judgment  of  the  superior  court  from  which 
no  appeal  was  taken,  and  simply  determined 
that  the  costs  should  be  assessed  against  Ec- 
cleston,  the  real  party  In  interest  In  the  liti- 
gation, and  relieving  the  justice  of  the  peace 
from  any  responsibility  on  that  account, 
nils  procedure  is  fully  warranted  by  law 
(Cbde  ClT.  Proc.  |J  662  and  663;  Gibson  v. 
Hammang,  145  Cal.  454,  78  Pac.  953),  and 
we  are  satisfied  that  the  court  wisely  exer- 
cised its  discretion. 

The  tacts  of  the  appeal  under  considera- 
tion are  as  follows:  The  appellant  recover- 
ed a  judgment  in  the  Justice's  conrt  of  Stock- 
ton township  against  Edward  Eccleston  and 
F.  B.  Quail.  Suit  was  filed  December  11, 
1911,  and  summons  was  served  on  defendant 
Eccleston  on  December  13,  1911,  in  the  conn- 
ty of  Alameda.  Subsequently,  on  the  16th 
day  of  December,  1911,  while  in  Stockton  on 
business  connected  with  the  litigation,  de- 
fendant Eccieston  was,  on  leaving  the  office 
ot  the  attorney  for  the  plaintiff,  again  served 
with  a  copy  ot  the  summons  and  complaint 
originally  served  on  him  in  Alameda  county ; 
defendant,  however,  contending  that  he  knew 


nothing  of  this  service.  'After  the  expiration 
of  five  days  from  this  second  service,  to  wit, 
on  the  22d  day  of  December,  1911,  a  default 
judgment  was  rendered  against  defendant. 
On  the  23d  of  December  plaintiff,  according 
to  the  affidavit  of  one  Marra,  mailed  a  copy 
of  the  Judgment  to  defendant  at  the  Hearst 
building,  San  VnwAaeo;  defendant  Eccles- 
ton claiming,  however,  that  he  did  not  re- 
ceive any  notice  of  said  judgment  until  the 
28th  day  of  December,  1911,  when  he  did  re- 
ceive such  notice  through  the  mail.  On  Jan- 
uary 6,  1912,  defendant's  attorneys  filed  no- 
tice of  a  motion,  together  with  affidavits  in 
support  thereof,  to  vacate  and  set  aside  the 
judgment  of  December  22d,  and  noticed  the 
same  for  hearing  on  the  8th  day  of  January, 
1912.  T%e  motion  was  actually  heard  and 
allowed  on  the  10th  day  of  January,  1912, 
some  13  days  after  defendant  acknowledged 
receipt  of  notice  of  the  entry  ot  judgment 
Under  these  circumstances,  the  appellant  con- 
tends that  the  justice  of  the  peace  had  no 
authority  to  grant  the  motion  to  vacate  (Code 
Civ.  Proc.  {  859),  more  than  ten  days  having 
elapsed. 

[2]  Conceding  that  defendant  bad  notice  of 
the  entry  of  judgment  on  the  28th  of  Decem- 
ber, the  ten-day  period  within  which  he  must 
move  expired  on  the  7tb  day  of  January, 
1912;  bat,  as  that  day  fell  upon  Sunday, 
he  had  all  of  the  followtng  day  In  which  to 
more;  "as  Judgment  was  entered  on  the  20th 
and  the  last  day  of  April  was  Sunday,  de- 
fendant had  until  May  Ist  within  which  to 
make  his  application."  Spencer  t.  Branham, 
109  Cal.  336,  41  Pac.  1005. 

[3]  Respecting  the  time  when  the  motion 
was  notlred  and  heard,  we  find  the  following 
transcriptlou  of  the  Justice's  docket  embod- 
ied in  the  return  to  the  certiorari  made  by 
the  Justice  of  the  peace  to  the  superior  court: 
"Notice  of  motion  to  set  aside  default  judg- 
ment and  affidavits  filed  January  6,  1912. 
On  January  8,  1912,  Ben  Berry  and  Gordon 
A.  Stewart,  Esqs.,  counsel  for  defendant  Ed- 
ward Eccleston,  appeared  in  court  at  the 
hour  of  10  o'clock  a.  m.  for  the  hearing  upon 
the  motion  to  vacate  and  set  aside  the  judg- 
ment of  default  made  and  entered  herein; 
but  at  said  time  A.  H.  Carpenter,  Esq.,  In- 
formed the  court  that  it  would  be  impossible 
for  him  to  take  the  matter  up  before  Janu- 
ary 10,  1912,  at  the  hour  of  9  o'clock  a.  m., 
and  thereupon  counsel  for  the  defendant  Ed- 
ward Eccleston  agreed  to  a  continuance  of 
motion  until  said  last-named  date  to  accom- 
modate plaintitTB  counsel,  and  the  hearing  of 
said  motion  was  regularly  continued  until 
January  10,  1912,  at  said  hour  of  9  o'clock 
a.  m."  From  an  inspection  of  this  record  it 
will  appear  that  the  defendant  did  move  on 
the  8tb  day  of  January,  and  that  the  plain- 
tiff bad  notice  of  his  Intention  so  to  do  and 
requested  a  continuance  to  a  foture  date. 
If  the  defendant  was  within  the  ten  days' 
statutory  limitation  on  the  8tfa,  the  mottou 
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wag  made  In  due  time,  and  tUe  court,  not- 
withstanding the  continuance,  bad  Jurisdic- 
tion. In  Spencer  v.  Branham,  supra,  the 
court  says:  "If  the  motion  had  been  made, 
and  the  court  continued  the  hearing  for  ar- 
gument or  further  evidence.  It  would  not 
have  lost  Jurisdiction,  for  in  snch  a  case  the 
application  would  have  been  made  in  time." 
We  now  come  to  a  consideration  of  the  ques- 
tion as  to  whether  the  defendant  was  actual- 
ly within  the  time  on  the  8th  of  January; 
and,  in  the  determination  of  this  matter,  the 
reasoning  of  the  learned  Judge  of  the  trial 
court  seems  conclusive.    He  says: 

[4]  "Section  1012,  C.  C.  P.,  is  as  follows: 
'Service  by  mail  may  be  made  when  the  per- 
son mailing  the  service  and  the  person  on 
whom  it  Is  to  be  made  reside  or  have  their 
offices  in  different  places  between  which 
there  is  a  regular  couununicatlon  by  mall.' 
Section  lOlS  of  the  same  Code  provides  the 
manner  In  which  the  paper  constituting  the 
notice  must  be  Inclosed  in  an  envelope,  ad- 
dressed, postage  prepaid,  etc. 

"The  affidavit  of  service  of  the  notice  of 
the  entry  of  Judgment  In  said  action  is  in 
the  following  words  and  figures:  'State  of 
Oallfomla,  County  of  San  Joaquin — ss:  O. 
li.  Marrs,  being  duly  sworn,  says:  That  he 
Is  a  dtlzen  of  the  United  States  and  a  resi- 
dent of  the  state  of  California,  over  the 
age  of  21  years  and  not  a  party  to  or  inter- 
ested in  the  within  entitled  action ;  that  on 
the  23d  day  of  December,  1911,  he  served  the 
annexed  notice  of  the  entry  of  Judgment  on 
Bdward  Eccleston,  one  of  the  defendants 
therein  named,  by  depositing  a  full,  true  and 
correct  copy  of  such  notice  In  the  United 
States  post  office  at.  Stockton,  California, 
duly  inclosed  in  a  sealed  envelope  upon 
which  the  postage  was  fully  prepaid,  and 
which  said  envelope  containing  said  notice 
was  plainly  addressed  to  Edward  Eccleston, 
401-7  Hearst  Building,  San  Francisco,  Cal- 
ifornia, which  was  the  said  defendant  Eld- 
ward  Bccleston's  last  known  residence  or 
place  of  business;  that  between  said  Stock- 
ton, California,  and  San  Francisco,  Califor- 
nia, there  is  a  regular  and  dally  communl-m- 
tion  by  mall,  and  that  this  affidavit  Is  made 
for  and  on  behalf  of  the  plaintiff,  E.  F.  Town- 
send.    [Jurat]    O.  L.  Marrs.' 

"It  will  be  observed  that  this  affidavit  falls 
to  comply  with  the  provisions  of  section  1012 
«f  the  Code  of  Civil  Procedure  hereinbefore 
quoted  In  that  It  falls  entirely  to  show  that 
the  party  making  the  service  and  the  party 
upon  whom  the  service  is  to  be  made  reside 
or  have  their  residences  or  offices  in  differ- 
ent places.  This  Is  oae  of  the  prerequisites 
and  a  condition  which  must  exist  before  serv- 
ice by  mall  can  be  made,  and  the  affidavit  of 
such  service  must  plainly  and  distinctly  show 
such  Jurisdictional  fact. 

"In  the  case  of  Unforth  v.  White,  129  Oal. 
188  161  Pac.  910],  Our  Supreme  Court  says: 
'An  affidavit  of  service  of  notice  of  appeal 
must  show  a  strict  compliance  with  the  pro- 


visions of  the  statute,  otherwise  it  Is  Insuffi- 
cient to  establish  the  fact  of  service,' — and, 
in  the  absence  of  sufficient  proof  of  the  fact 
of  service  of  the  notice,  the  appeal  must  be 
dismissed.  In  that  case,  as  In  this,  the  at- 
tempted service  was  by  mail,  and  the  court 
held  that  an  affidavit  of  service  by  mail  of 
the  notice  of  appeal  must  show  that  the  at- 
torneys -for  the  appellant,  whose  duty  It  Is 
to  make  the  service,  and  the  attorneys  for 
the  respondent,  upon  whom  It  Is  to  be  serv- 
ed, reside  in  dlfferrait  places,  between  which 
there  is  a  regular  communication  by  mail; 
and  the  affidavit  of  service  by  mall  by  a  ttilrd 
person,  which  fails  to  show  tbe  residence  of 
the  attorneys  for  the  appellant,  Is  Insuffi- 
cient 

"In  the  case  of  Hogs  Back  Company  ▼. 
New  Basil  Co.,  63  Cai.  121,  the  court  held  an 
affidavit  similar  to  the  one  at  bar  Insufficient 

"Upon  this  affidavit  a  default  was  entered, 
and  the  Supreme  Court  set  aside  the  default 
on  tbe  ground  that  there  was  no  proof  of  tbe 
service  of  said  amended  complaint  by  mall  as 
required  by  the  Codes. 

[S]  "There  are  other  California  cases  to 
the  same  effect,  but  these  two  are  sufficient 
to  show  that  the  affidavit  filed  with  the  jus- 
tice's court,  purporting  to  show  service  of 
the  notice  of  the  entry  of  Judgment  In  the 
action  entitled  'G.  F.  Townsend  v.  Kdward 
Eccleston  et  al.'  constituted  no  proof  of  serv- 
ice thereof,  and  was  not  such  an  affidavit  as 
the  Justice  of  the  peace  of  said  court  could 
consider  for  any  purpose.  This  being  true, 
the  question  arises,  When  did  the  defendant, 
Eccleston  In  fact  have  notice  or  receive  no- 
tice of  the  entry  of  the  default  Judgment 
hereinbefore  referred  to?  In  his  affidavit  on 
his  motion  to  set  aside  and  vacate  the  said 
default  Judgment,  the  defendant  swears  that 
he  received  the  notice  by  mail  on  the  28th 
day  of  December,  1911,  and  that  he  had  no 
knowledge  or  notice  of  the  entry  of  said  Judg- 
ment prior  to  said  date.  Whether  said  de- 
fendant did  or  did  not  In  fact  have  knowl- 
edge or  notice  of  the  entry  of  said  default 
Judgment  prior  to  said  date  ^annot  be  con- 
sidered, because  there  is  no  other  testimony 
on  this  question  upon  which  either,  the  court 
below  or  this  court  can  act,  and  being  the 
only  testimony  upon  this  question,  the  court 
must  conclude  that  notice  of  the  entry  of 
said  default  Judgment  was  received  and  had 
by  said  defendant  Eccleston  on  the  28th  day 
of  December,  1911. 

"Section  859  of  the  Code  of  Qvll  Procedure 
provides  that  such  motion  must  be  made 
within  ten  days  after  notice  of  the  entry  of 
Judgment.    •    *    ♦ 

[J]  "That  the  second  service  of  summons 
upon  the  defendant  Eccleston  was  of  no  avail 
Is  clearly  established  by  the  cases  of  Mayen- 
baum  V.  Murphy,  5  Nev.  .%3,  and  Ru.<<sell  v. 
MtUett  [20  Wash.  212]  55  Pac.  44,  as  soon 
as  that  fact  was  made  to  appear  in  a  proper 
proceeding  before  said  court.  A  second  serv- 
ice of  process  does  not  waive  the  first  serr- 


Digitized  by 


Google 


Cal.) 


BROWN  T.  RATIilFF 


769 


Ice;  nor  can  a  second  service  of  process  ef~ 
feet  a  shortening  of  the  time  allowed  a  de- 
fendant nnder  the  law  speciiled  and  applying 
to  the  first  service." 

From  what  has  been  said,  we  bare  no  hesi- 
tancy In  holding  that  the  Jnstlce  of  the  peace 
had  jurlsdictlou  to  make  the  order  vacating 
the  judgment,  and  that  the  superior  court 
correctly  concluded  that  this  action  shonid 
be  sustained. 

[7]  Appellant  contends  for  an  entirely  dif- 
ferent statement  of  facts,  based  upon  the 
recitations  of  his  petition  for  the  writ  of 
certiorari,  which  recitations,  he  maintains, 
became  admissions  by  reason  of  the  respond- 
ent's failure  to  answer  the  petition.  There 
Is  no  merit  in  this  contention.  In  Stumpf  v. 
Board  of  Kupervisors,  131  Cal.  364,  63  Pac. 
063,  82  Am.  St.  Rep.  350,  the  court  says: 
"The  defendant  also  tiled  an  answer  to  the 
petition  for  the  writ,  denying  the  allega- 
tions of  the  petition.  This  was  irregular. 
The  return  to  the  writ  constitutes  the  an- 
swer as  well  as  the  evidence,  and  the  case 
Is  heard  thereon  unless  upon  motion  an  addi- 
tional and  amended  return  Is  made." . 

[I]  The  appellant  further  Insists  that  the 
jnstlce  of  the  peace  had  no  Jurisdiction  to 
set  aside  said  Judgment  without  making  said 
order  conditional  upon  the  payment  of  plain- 
tiff's costs.  This  question  is  not  Jurisdiction- 
al, and  no  case  cited  by  counsel  supports  his 
contention.  The  refusal  of  the  Justice  to  im- 
pose costs  as  a  condition  of  making  the  or- 
der vacating  the  judgment  was  an  error  of 
law  for  the  correction  of  which  the  writ  of 
certiorari  may  not  properly  be  Invoked.  "The 
writ  of  review  cannot  be  used  to  correct  er- 
rors of  law  or  fact  committed  by  the  inferi- 
or tribunal  within  the  limits  of  its  Jurisdic- 
tion." Sherer  v.  Superior  Court,  96  Cal.  653, 
31  Pac.  665. 

[I]  In  the  return  to  the  writ  the  justice 
of  the  peace  certified  to  the  superior  court 
certain  evidence  taken  at  the  hearing  to  de- 
termine the  controverted  facts  in  relation 
to  the  service  of  summons.  Appellant  speci- 
fies the  certification  of  this  evidence  and 
the  consideration  of  the  same  by  the  superi- 
or court  as  error.  We  cannot  agree  with  this 
contention.  In  City  of  Los  Angeles  v.  Young, 
118  Cal.  295,  50  Pac.  534,  62  Am.  St.  Uep. 
234,  the  Supreme  Court  of  this  state  said  sub- 
stantially that  it  Is  a  universal  rule  of  cer- 
tiorari to  determine  from  the  record  wheth- 
er the  Inferior  tribunal,  court,  or  board  has 
exceeded  Its  jurisdiction,  and  that  evidence 
de  hors  the  record  and  contradicting  it  is 
never  permitted.  After  stating  the  common- 
law  rule,  the  court  concludes:  "If  the  Juris- 
diction of  the  inferior  tribunal  depended  up- 
on a  question  of  fact,  tlmt  fact  was  never 
tried  de  novo  upon  Its  merits,  but  the  inquiry 
thereupon  was  limited  strictly  to  the  evi- 
dence upon  which  the  Inferior  tribunal  act- 
ed."    In  the  case  at  bar  the  procedure  indi- 


cated by  the  language  above  set  out  was  lit- 
erally followed. 
The  judgment  Is  affirmed. 

We  concur:   LENNOX,  P.  J.;   HALL,  J. 


BROWN  et  aL  v.  RATLIFB\     (Civ.  1,080.) 
(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.    Feb.  24,  1913.) 

1.  Waters  ano  Wateb  Courses  (§  158%*)— 
Easements  fob  Ikbigatiox  Ditches— Qui- 
ETiNo  Title — Complaint— Sufficiency. 

A  complaint  in  a  suit  to  quiet  title  to  an 
easement  fur  a  lateral  irrigation  ditch,  which 
alleges  there  was  and  is  appurtenant  to  de- 
scribed lands  of  plaintiffs  a  water  ditch  con- 
structed to  carry  water  over  the  lands  for  irri- 
gation, which  describes  the  way  of  the  ditch 
over  the  lauds  of  defendant,  and  avers  that  the 
ditch  connects  with  the  main  canal  of  an  irri- 
gation company,  from  which  plaintiffs  have  the 
right  of  securing  water  for  irrigation,  and  that 
plaintiffs  possess  a  joint  easement  and  right  of 
way  for  the  ditch  by  purchase  and  grant  over 
the  lands  of  defendant,  shows  that  plaintiffs 
claim  an  easement  for  a  specific  right  of  way 
in  the  maintenance  of  the  ditch,  and  it  is  im- 
material whether  the  particular  right  of  way 
was  acquired  through  a  specific  grant  or  a  par- 
ticular location  under  a  general  grant. 

(Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  189;  I>ec.  Dig.  I 

2.  Pleaoino  a  403*)-<!oMPLAiNT— Defects 
—Curing  by  Answer. 

The  defect  in  the  complaint  in  a  suit  to 
qniet  title  to  an  easement  for  an  Irrigation 
ditch  arising  from  the  failure  to  state  whether 
plaintiff  relips  on  a  grant  of  a  specific  right  oif 
wai'  or  on  a  right  of  way  located  under  a  gener- 
al grant  is  cured  by  answer  denying  every  issue 
tendered  and  admitting  the  right  of  way  for 
a  ditch,  and  merely  setting  up  the  objection 
that  the  location  of  the  ditch  is  not  over  a  way 
designated^  by  defendant,  and  that  the  way  of 
the  ditch  is  more  disadvantageous  to  him  than 
a  different  location  equally  valuable  to  plaintiff 
would  be. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §§  1.343-1347;  Dec.  Dig.  §  403.*] 

3.  Pleading  (|  403*)— Complaint— Errone- 
ous Ruling  on  Demurrer  —  Curing  by 
Answer. 

The  error  in  overruling  a  demurrer  to  a 
complaint  which  is  defective  because  uncertain 
is  cured  by  an  answer  raising  issues  involving 
the  questions  in  the  case. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  g§  1343-1347;  Dec.  Dig.  $  403.*] 

4.  Waters  and  Water  Courses  (§  158%*)— 
Irrigation  Ditches— Suit  to  Quiet  Titlk 
— Immaterial  Findings. 

Where,  In  a  suit  to  quiet  title  to  an  ease- 
ment for  a  right  of  way  for  an  irrigation  ditch, 
the  issue  was  whether  the  ditch  had  been  lo- 
cated and  established  by  a  former  owner  of  the 
servient  estate,  and  there  was  evidence  of  his 
acts  showing  an  intention  to  designate  a  specific 
route  for  the  ditch,  which  was  constructed 
thereon,  a  finding  that  the  former  owner  when 
locating  the  line  of  the  ditch  caused  the  same 
to  be  surveyed  is  immaterial  and  may  be  dis- 
regarded as  surplusage,  so  that  its  nonsupport 
in  the  evidence  is  immaterial. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  189;  Dec.  Dig.  J 
158%.*] 
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5.  Easemsnts  ({  48*)  —  Wat  —  Estabubh- 

KENT. 

Where  an  nnlocated  right  of  way  ia  grant- 
ed or  reserved,  the  owner  of  the  aerrient  estate 
may,  in  the  first  instance,  designate  a  reasona- 
ble way ;  and,  where  he  fails  to  do  so,  the  own- 
er of  the  dominant  estate  may  designate  it 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  §{  103-107;  Dec  Dig.  {  48.*] 

6.  Watkks  and  Wateb  Codrses  (§  158%*)— 
iRBioATioiT  Ditches  —  Ebtabushmknt  — 

EVIDENCK. 

Evidence  held  to  warrant  a  finding  that 
the  owner  of  the  servient  estate  over  which  an 
nnlocated  right  of  way  for  an  Irrigation  ditch 
was  granted  located  the  line  of  the  ditch  which 
was  constructed  thereon. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  189;  Dec.  Dig.  { 
158%.*] 

7.  Watbbs  akd  Water  Courses  (i  166*)  — 
Location  of  Right  of  Way— Effect. 

Where  a  right  of  way  for  an  irrigation 
ditch  is  located  and  established,  it  becomes  a 
permanent  way,  and  neither  party  may  change 
the  location  without  the  consent  of  the  other, 
and  a  way  whether  actually  located  by  the  own- 
er of  the  servient  estate  or  located  by  use  and 
acquiescence  is  the  way  to  which  the  owner  of 
the  dominant  estate  is  entitled. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §S  158,  174-183; 
Dec.  Dig.  i  156.*] 

8.  Waters  and  Water  Courses  (|  158%*)— 
Ibrioation  Ditches— Right  of  Wat— Lo- 
cation-Evidence. 

In  a  suit  to  quiet  title  to  a  right  of  way 
for  an  irrigation  ditch,  evidence  held  to  support 
a  finding  that  the  ditch  as  maintained  was  suf- 
ficient and  practical,  and  imposed  no  greater 
servitude  on  the  servient  estate  than  was  re- 
quired. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  $  189;  Dec.  Dig.  t 
158%.*] 

9.  Appeal  and  Ebbob  (§  1011*)— Finding*— 
Conclusiveness. 

A  finding  on  conflicting  evidence  Is  binding 
on  the  court  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3983-3088;  Dec.  Dig.  § 
1011.*] 

10.  Easements  (§  63*)  —  Repairs  and  Im- 
provements—Rights  or  Owner  of  Servi- 
ent Estate. 

The  owner  of  the  servient  estate  may  make 
repairs  and  improvements  in  the  easement  with- 
out changing  its  character,  or  affecting  its  sub- 
stance. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  §§  117-119;  Dec.  Dig.  §  53.*] 

11.  Easements  (§  61*)— Rights  of  Sbbtient 
Owners— Equitable  Relief. 

Where  an  actual  exercise  of  an  easement 
for  a  right  of  way  shows  that  the  servient  es- 
tate suffers,  unnecessarily  great  or  irreparable 
injury,  equity  may,  in  a  proper  proceeding, 
make  such  changes  in  the  manner  of  the  exer- 
cise of  the  easement  as  will  conserve  his  estate 
and  protect  the  owner  of  the  easement 

(Ed.  Note. — For  other  cases,  see  Easements, 
0«nt  Dig.  §i  102,  130-144,  148;  Dec  Dig.  $ 

12.  Evidence  (§  471*)— Opinion  Evidence— 
Conclusion  of  Witness. 

A  question  to  a  witness,  who  was  a  sales- 
man in  the  employ  of  a  corporation  when  it 
constructed  an  irrigation  ditch,  whether  it  was 
the  intention  of  the  officers  of  the  corporation 


to  permanently  locate  the  ditch,  was  objection- 
able as  calling  for  the  concluaion  of  the  wit- 
ness. 

[Ed.  Note.— For  other  cases,  we  Evidence, 
Cent  Dig.  {{  2149-2185;  Dec  Dig.  {  471.*] 

13.  Wahsrs  and  Wateb  Coubsbs  rt  166*)  — 
Right  of  Wat  for  Ibbigation  DiTCHEft— 
Location— Changes. 

Where  a  right  of  way  for  an  irrigation 
ditch  was  located  by  the  owner  of  the  servient 
estate  or  established  by  usage,  the  owner  of  the 
servient  estate  could  not  justify  a  destruction 
of  the  ditch  on  the  ground  that  a  mistake  was 
made  in  locating  it,  or  that  it  was  located  on 
the  part  of  his  land  which  made  the  servitude 
more  burdensome  than  was  necessary. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent   Dig.   i!   158,  174-183; 
Dec.  Dig.  i  156.*] 

14.  Witnesses  (|  236*)- Exaiohatioh— Iir- 
definite  Questions. 

On  the  issue  whether  another  route  for  an 
irrigation  ditch  would  be  leas  burdensome  to 
the  servient  estate  than  the  route  established, 
questions  to  a  former  owner  of  the  servient  es- 
tate whether  he  ever  had  any  trouble  with  the 
water  from  the  ditch  were  indefinite  as  to  mean- 
ing and  scope  and  properly  excluded. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  ff  817-826;  Dec  Dig.  i  236.*] 

15.  Appeal  and  Ebbob  A  1057*)— Harmless 
Erbob  —  Ebbonboub  Bkclusion  of  Evi- 
dence. 

The  error,  if  any,  in  excluding  evidence  of 
a  fact  established  by  other 'evidence,  is  not  prej- 
udicial 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4194-4199,  4205;  Dec 
Dig.  i  1057.*] 

16.  Waters  and  Water  Courses  (t  156*)  — 
Right  of  Wat  for  Ibbigation  Ditches- 
Consent  to  Change  of  Location  —  Au- 
thoritt. 

The  consent  of  an  irrigation  company  con- 
tracting to  furnish  the  lands  of  another  with 
water  for  irrigation  to  a  change  in  the  location 
of  a  right  of  way  over  the  land  of  a  third  per- 
son for  an  irrigation  ditch  appurtenant  to  the 
lands  to  be  irrigated  is  without  legal  effect 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  »  158,  174-183; 
Dec.  Dig.  S  156.*] 

Appeal  from  Superior  Conrt,  Kings  Comi- 
ty; John  G.  Covert,  Judge. 

Action  by  D.  E.  Brown  and  others  against 
O.  S.  Ratllff.  From  a  judgment  for  plaintiffs, 
and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.    Affirmed. 

H.  Scott  Jacobs,  of  Hanford,  for  appellant 
Robert  W.  Miller,  of  Hanford,  for  respond- 
ents. 

HART,  J.  This  action  involves  a  contro- 
versy over  an  easement  In  certain  of  ttie 
lands  of  the  defendant  for  tbe  maintenance 
of  a  lateral  water  ditch  over  and  through 
said  lands.  It  is  conceded  that  the  plaintiffs 
are  entitled  to  a  right  of  way  over  the  de- 
fendant's lands  for  the  maintenance  of  a 
water  ditch,  but  the  dispute  is  the  outgrowth 
of  an  attempt  upon  the  part  of  the  defendant 
to  change  tbe  route  or  course  of  said  ditch 
over  his  lands;  It  being  the  claim  of  the 
plaintiffs  that  a  way  for  the  purposes  of  the 
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ditch  bad  been  preyloosly  located  and  estab- 
lished. The  principal  relief  prayed  for  by 
the  complaint  la  for  a  decree  quieting  the 
title  of  the  plaintiffs  to  an  easement  for  the 
nae  of  said  ditch  In  that  particular  part  of 
the  defendant's  lands  oyer  and  through  which 
the  route  or  line  of  the  ditch  now  runs.  The 
idalntlffia  were  awarded  judgment,  from 
which  and  the  order  denying  him  a  new  trial 
the  defendant  proeecutea  these  appeals. 

The  judgmoU  and  the  order  are  assailed 
upon  the  following  grounds:  (1)  That  the 
second  amended  complaint  la  obnoxious  to 
the  objections  pointed  out  by  the  special  de- 
murrer; (2)  that  certain  findings  are  without 
sufficient  support  from  the  evidence;  (3)  that 
the  court  erroneously  ruled  against  the  ad- 
mission of  certain  evidence  proposed  by  the 
defendant  to  the  prejudice  of  his  rights. 

The  undisputed  facta  are:  All  the  lands 
belonging  to  the  parties  to  this  action  were 
up  to  the  year  1902  parts  or  portions  of  the 
Lagnna  De  Tache  grant,  owned  by  the  La- 
guna  Lflnds,  limited,  a  corporation.  On  the 
15th  day  of  December,  1900,  the  Centerrllle 
&  Kingsburg  Irrigation  Ditch  Company  en- 
tered Into  a  contract  in  writing  with  the 
Fresno  Canal  &  Irrigation  Company,  where- 
by the  former  agreed  to  furnish  from  its 
main  canal  all  the  water  required,  not  exceed- 
ing a  certain  specified  amount,  for  Irrigat- 
ing certain  lands.  Including  those  owned  by 
the  parties  to  this  action.  The  contract  made 
provision  for  the  extension  of  the  main  canal 
to  a  point  with  reference  to  the  lands  to  be 
so  Irrigated  from  which,  by  means  of  branch 
or  lateral  ditches,  the  water  might  be  con- 
veniently taken  for  the  purpose  of  irrigating 
said  lands.  The  water  right  Uins  acquired, 
"with  all  and  every  necessary  easement  and 
right  of  way  for  canals,  ditches,  and  flumes, 
for  the  conveyance  of  water  for  the  irrigation 
of  said  lands  and  the  whole  thereof,"  thereby 
became  and  is  appurtenant  to  said  lands. 
"Subsequent  to  the  year  1902  the  lands  de- 
scribed in  the  complaint  were,  with  the  wa- 
ter right  above  mentioned,  and  subject  to 
the  burden  of  servitudes  for  rights  of  way 
over  and  through  the  same  for  canals,  ditch- 
es, and  flumes,  sold  in  separate  parcels  to  the 
plaintiffs  and  one  Purley  Murdock,  the  gran- 
tor of  the  defendant."  The  ditch  in  question 
— that  is,  the  lateral  ditch  across  the  Rat- 
llfl  lands — was  not  in  existence  when  Mur- 
dock  purchased  said  lands  from  the  Lagnna 
Lands,  Limited,  but  It  appears  that,  after 
such  pturchase,  and  in  the  month  of  August, 
1903,  be  constructed  said  ditch  across  his 
land — that  Is,  he  plowed  a  furrow  over  the 
Une  and  "V'd"  it  out  with  a  "V."  In  the 
month  of  November,  1903,  one  H.  L.  Ward, 
a  dvll  engineer  in  the  employ  of  the  Lagnna 
Lands,  Limited,  surveyed  and  constructed 
the  ditch  over  the  route  or  line  thus  estab- 
lished or  "V'd"  out  by  Murdock.  This  ditch 
was  maintained  and  used  until  1905,  in  the 
mcmth  of  November  of  which  year  the  de- 
fendant purchased  from  Murdock  the  lands 


orer  and  ibxoagH  wUdi  said  ditch  is  locate 
ed.  The  defendant  became  dissatisfied  with 
ti.e  location  of  the  ditch  thus  constructed  and 
maintained  over  his  lands,  and  it  appears 
consulted  some  of  the  plaintiffs  vrith  the  view 
of  securing  their  consent  to  a  change  in  the 
location  of  the  line  or  route  thereof  over  hla 
landa  He  thereafter  constructed  a  new 
ditch,  and  proceeded  to  plow  In  the  old  ditch, 
when  the  plaintiffs  Instituted  this  action  and 
secured  a  preliminary  Injunction  restrain- 
ing him  from  interfering  with  or  disturbing 
the  old  ditch  pending  the  final  determinatioa 
of  the  issne  tendered  by  the  complaint. 

[1]  L  The  objection  to  the  complaint, 
raised  by  the  special  dounrrer,  is  that  it  can- 
not be  determined  from  an  inspection  there- 
of "whether  the  plaintiffs  rely  npon  a  grant 
or  conveyance  of  a  spedflc  right  of  way,  or 
whether  they  rely  upon  a  grant  of  the  gen- 
eral right  to  run  water  across  the  defend- 
ant's lands  at  no  specific  place  but  at  a  place 
located  by  them."  There  is  no  substantial 
merit  in  this  objection.  The  complaint  al- 
leges that  "at  all  the  times  hereinafter  men- 
tioned there  was,  and  now  is,  appurtenant  to 
the  said  lands  above  described  (the  lands  ot 
the  plaintiff^  a  certain  water  ditch  built, 
dug,  and  constructed  for  the  express  purpose 
of  carrying  and  conveying  water  from  that 
certain  waterway  *  *  *  to,  over,  and  on 
the  lands  above  described,  for  irrigation  of 
said  lands  and  other  domestic  uses  and  pnr- 
I)oses,"  following  which  averment  is  a  de- 
scription of  the  route  or  way  ot  said  ditch 
over  the  lands  ot  the  defendant;  that  said 
ditch  connects  with  the  main  canal  of  the 
OenterviUe  &  Kingsburg  Irrigation  &  Ditch. 
Company,  from  which  the  plaintiffs  enjoy 
the  right  of  securing  water  for  the  purposes 
above  mentioned,  and  to  be  carried  onto  and 
over  their  respective  parcels  of  land  by 
means  of  the  lateral  ditch  constructed  over 
and  across  the  land  of  the  defendant;  that 
the  "plaintiffs,  and  each  of  them,  allege  that 
they  own,  enjoy,  and  possess  a  joint  easement 
and  right  of  way  for  said  ditch,  by  purchase 
and  grant,  over,  across,  and  through  the 
lands  of  said  defendant,  and  that  the  ditch 
hereinabove  described  is  along  and  npon  said 
right  of  way  in  traversing  and  crossing  the 
lands  of  the  said  defendant  *  *  * "  It 
is  very  clear  from  the  foregoing  averments 
that  the  plaintiffs  claim  an  easement  in  the 
defendant's  lands  tor  the  specific  right  of 
way  now  used  or  exercised  by  them  in  the 
maintenance  of  the  lateral  ditch  in  existence 
at  all  the  times  mentioned  in  the  complaint 
and  which  is  specifically  described  therein. 
Whether,  therefore,  the  particular  right  ot 
way  so  claimed  and  described  was  acquired 
by  the  plaintiffs  through  a  specific  grant 
thereof  or  the  i>artlcular  location  of  the 
same,  as  said  location  is  described  in  the 
complaint,  was  the  result  of  the  exercise  of  a 
general  reservation  in  the  grant  of  an  ease- 
ment in  the  defendant's  lands  for  the  pnr* 
pose  mentioned.  Is  Immaterial.    U  la  enough 
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to  know,  for  the  purposes  of  this  action,  that 
the  rlgfbt  of  way  was  located,  and  that  the 
plaintiffs  claim  the  right  to  Its  enjoyment  as 
80  located. 

[2]  But  there  Is  even  another  answer  to 
the  objection  here  made  to  the  complaint: 
If  the  complaint  may  be  said  to  be  faulty  for 
uncertainty  In  the  respect  as  to  which  It  is 
here  criticised,  the  reply  is  that  the  answer 
not  only  meets  by  denial  every  Issue  tender- 
ed by  that  pleading,  but,  furthermore,  ad- 
mits the  right  of  the  plaintiffs  to  an  ease- 
ment in  the  defendant's  lands  for  the  pur- 
poses of  a  right  of  way  for  a  water  ditch 
over  and  across  the  same,  and  merely  sets 
np  the  objection  that  the  location  of  the  ditch 
in  question  is  not  over  a  way  designated  by 
the  defendant,  and  that  said  way  is  more 
disadvantageous  to  or  burdensome  upon  his 
estate  than  another  and  different  location 
which  would  equally  and  as  fully  subserve 
the  purposes  of  the  easement  Thus  It  will 
be  observed  that,  conceding  that  the  plain- 
tiffs' pleading  is  vulnerable  in  the  respect  as 
to  which  it  is  assailed,  the  defendant,  by  his 
answer,  has  cured  the  defects  complained  of, 
and  has  thus  and  by  his  denials  succeeded 
In  putting  in  issue  all  the  questions  essen- 
tial to  a  full  and  just  determination  of  the 
paramount  Issue  in  the  case. 

[3]  What  is  said  in  Dennis  v.  Crocker- 
Huffman,  etc.,  Co.,  6  Cal.  App.  58,  61,  91 
Pac.  425,  427,  has  peculiar  relevancy  to  the 
proposition  under  consideration:  "The  ra- 
tionale of  the  rule  requiring  certainty  in 
pleading  is  that  the  opposing  party  may  be 
made  fully  cognizant  of  the  facts  upon  which 
the  plaintiff  relies  and  which  the  defendant 
must  meet  by  denial  or  in  avoidance.  •  •  • 
Moreover,  the  answer  spedflcally  denief  all 
the  material  averments,  and  thus  the  issues 
Involving  all  the  important  questions  wblch 
could  arise  were  fairly  made  and  squarely 
presented.  Therefore,  even  if  It  were  conced- 
ed that  the  court  erred  In  Its  ruling  on  the 
demurrer,  the  same  was  cured  by  the  full 
and  complete  denials  of  the  answer.  Besides, 
It  is  not  every  erroneous  ruling  of  the  trial 
court  in  this  regard  that  demands  a  reversal 
of  the  judgment  Substantial  injury  to  de- 
fendant must  have  resulted  from  the  action 
of  the  court" — citing  the  following  cases:  Hol- 
land V.  McDade,  125  Cal.  353,  58  Pac.  9;  Jag- 
er  V.  Cal.  Bridge  Co.,  104  Cal.  542,  38  Pac. 
413;  Stephenson  v.  Deuel,  125  Cal.  656,  58 
Pac.  258;  WUUams  v.  Casebeer,  126  Cal.  77, 
58  Pac.  380;  Kooney  v.  Gray  Bros.,  145  Cal. 
753,  79  Pac.  023.  It  follows  from  the  condi- 
tion of  the  pleadings  as  thus  explained  that 
by  findings  3  and  4  the  court  did  not  tran- 
scend the  Issues  thus  submitted. 

2.  Findings  6,  7,  8,  9,  10,  and  11  are  assail- 
ed by  the  defendant  upon  the  ground  that 
there  is  no  evidence  in  the  record  from  which 
they  derive  support  But  an  examination 
of  the  record  will  not  snstaln  this  contention. 
The  facts  which  the  court  was  justified  In 
finding  from  the  evidence  are  substantially 


as  they  are  briefly  given  In  the  beginning  of 
this  opinion.  But  we  will  specially  review 
each  of  the  assignments  under  this  head  in 
the  order  In  which  they  are  treated  In  the 
opening  brief  of  counsel  for  the  defendant 

[4]  The  specific  objection  to  finding  6  Is 
that  there  Is  no  evidence  which  supports  that 
part  thereof  to  the  effect  that  Murdock,  when 
locating  the  line  of  the  ditch  in  question  over 
his  lands,  caused  the  same  to  be  surveyed. 
It  is  true  that  there  is  no  evidence  which 
justifies  that  part  of  said  finding;  but  wheth- 
er the  ditch  or  the  line  thereof  as  located 
by  Murdock  was  or  was  not  surveyed  by  him 
Is  clearly  Immaterial,  since  the  sole  purpose 
of  the  evidence  addressed  to  the  proof  of 
Murdock's  acts  In  connection  with  the  mark- 
ing out  of  a  route  for  a  ditch  over  bis  land 
was  to  disclose  that  as  the  owner  of  the 
servient  estate  thus  the  right  of  way  re- 
served In  the  grant  for  the  ditch  was  selected 
and  designated  by  him  In  the  first  instance. 
If,  as  will  later  be  perceived  to  be  true,  there 
were  other  acts  on  his  part  sufiSclently  in- 
dicative of  an  intention  to  designate  the 
route  over  and  along  which  the  dlteh  was 
finally  constructed  as  the  particular  route 
which  he  preferred  should  be  used  for  the 
purpose  of  the  right  of  way  to  which  the 
plaintiffs  were  entitled  in  the  enjoyment  of 
the  easement  reserved  to  them  in  Ills  lauds, 
then  it  la  manifest  that  it  can  make  no  differ- 
ence whether,  when  he  first  outlined  the 
route,  he  surveyed  it  or  not  and  therefore 
that  part  of  finding  6  may  be  regarded  and 
treated  as  surplusage  or  of  no  importance. 

3.  The  seventh  and  eighth  findings  are  ob- 
jected to  because  thereby  the  court  decides 
that  the  plaintiffs  have  a  vested  right  in  and 
ownership  of  the  ditch  in  question  and  the 
right  of  way  upon,  over,  and  along  which 
the  said  ditch  is  bnUt  and  that  the  defend- 
ant purchased  the  land  from  Murdock  "sub- 
ject to  the  burdens  and  servitudes  herein 
found  to  exist  by  reason  of  said  ditch  and  its 
appurtenances  of  easements  and  right  of 
way."  The  point  made  against  these  find- 
ings Is  that  the  court  thus  decided  that  the 
plaintiffs  are  entitled  to  a  specific  right  of 
way  over  the  defendant's  land,  whereas,  un- 
der the  terms  of  the  reservation,  the  former 
are  "only  entitled  to  the  right  to  conver 
their  water  across  defendant's  lands  in  sucti 
manner  as  will  do  the  least  possible  injury 
to  defendant"  and  that  the  defendant  has 
the  right  to  compel  the  plaintiff^  to  locate 
and  construct  their  ditch  across  his  land  at 
a  point  or  over  a  route  selected  and  pointed 
out  by  him. 

[6]  It  Is,  of  course,  "settled  law  that  where 
an  unlocated  right  of  way  Is  granted  or  re- 
ser\-ed,  the  owner  of  the  servient  estate  may 
In  the  first  instance  designate  a  reasonable 
way,  and  if  he  falls  to  do  so,  the  owner  of 
the  dominant  estate  may  designate  it"  Bal- 
lard v.  Titus,  157  Cal.  673,  C83.  110  Pac.  118; 
Jones  on  Casements,  |  837 ;  Eripp  t.  Curtis, 
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Tl  Cal  (tt,  65, 11  Pac.  8TO:  Blum  t.  Weston, 
102  Cal.  3W,  369,  36  Pac  778,  41  Am.  St 
Rep.  ISa 

[8]  We  tblnk  tbe  evidence  fairly  shows 
that  this  Is  precisely  what  the  owner  of  the 
servient  tenement  did  in  tliis  case.  Murdock, 
the  grantor  of  the  defendant,  testified  that 
early  in  the  year  1903  he  plowed  and  "Vd" 
out  a  furrow  across  his  lands  which  is  the 
route  over  and  along  which  the  ditch  was 
later  completed.  It  Is  true  that  he  said  that 
he  merely  "V'd"  out  the  ditch  for  the  pur- 
poses of  experiment;  that  la  to  say,  to  deter- 
mine whether  the  route  tbua  marked  out 
would  be  suitable  or  adaptable  to  the  par- 
poses  of  a  water  ditch.  It  is  also  true  that 
be  testified  that  some  two  weeks  after  the 
water  company  had  completed  the  ditch  be 
went  to  the  person  who  bad  superintended 
tbe  work  for  the  company,  and  to  bim  pro- 
tested asainst  tbe  maintenance  of  tbe  ditch 
over  the  route  previously  marked  out  by  blm, 
and  that  by  said  person  he  was  told  that  the 
line  or  raOte  of  the  ditch  could  be  changed 
at  any  time  thereafter.  But  against  these 
statements  to  the  admitted  fact  that  he  never 
ran  any  water  through  the  "smaller  ditch" 
or  otherwise  attempted  to  test  It,  as  he  claim- 
ed was  his  sole  purpose  in  the  first  place 
In  building  it,  and,  fnrthermore,  tliat  the 
ditch  tbns  outlined  by  bim  remained  in  that 
condition  until  it  was  enlarged  and  complet- 
ed for  practical  purposes  by  the  land  and 
water  companies;  that  he  never  thereafter 
attempted  to  change  the  ditch  or  place  It 
over  and  along  a  different  route;  that  (so  he 
himself  testified)  during  tl>e  three  years  that 
he  had  possession  of  the  lands  across  which 
the  ditch  passes  be  kept  up  the  ditch  tiimself, 
and  that  the  plaintUEs  did  absolutely  nothing 
toward  keeping  it  in  working  order;  that 
he  ased  the  ditch  for  the  purpose  of  convey- 
ing water  from  the  main  canal  onto  bis  own 
land,  and  that  some  of  the  plaintitfa  as  to 
their  lands,  did  likewise;  and  that  he  not 
wily  never  objected  to  the  use  of  tbe  ditch 
by  tbe  latter,  but  was  willing  that  tbey  should 
•o  use  It  These  acts  and  the  conduct  upon 
the  part  of  Murdock  manifestly  constituted 
evidence  of  the  most  forcible  and  penroaslve 
ctiaracter  of  Ills  intention  to  designate  that 
iwrticular  route  for  tbe  right  of  way  over 
bis  lands  for  the  ditch.  Tbns  It  sufllclently 
appears  that  the  court  was  warranted  in 
flmdiug  that  the  right  ot  way  was  located  by 
Mnrdock  himself  over  the  route  indicated, 
and  that  as  so  located  and  established  the 
plaintiffs  and  all  dlreetly  concerned  accepted 
It  But,  even  If  It  might  with  some  reason 
be  btiA  that  the  evidence  does  not  clearly 
show  that  Murdock  himself  actually  desig- 
nated or  pointed  out  tbe  route  over  and 
along  which  the  ditch  in  controversy  was 
constructed  and  which  as  so  laid  out  and 
constructed  is  now  and  for  many  years  has 
been  accepted,  maintained,  and  used  by  tbe 
plaintiffs  and  tbe  land  oompany,  still  it  is 


certainly  true  that  the  evidence  shows  a 
location  by  use  and  acquiescence,  and  thus 
the  right  of  way  has  been  regularly  located 
and  fully  established. 

[7]  And  the  rule  is  that,  Where  a  way  la 
thus  located  and  fully  established,  It  then 
becomes  the  permanent  way,  and  that  nei- 
ther party  can  change  the  location  without 
the  consent  of  tbe  other.  Jones  on  Ease- 
ments, I  343,  and  cases  cited  in  the  foot 
notes.  So,  whether  the  way  was  actually 
selected  by  Mnrdock  or  located  and  estab- 
lished by  use  and  acquiescence,  in  either 
case  It  became  and  constituted  tbe  specif- 
ic right  of  way  for  the  satisfaction  of  the 
easement  to  which  the  plaintiffs  were  enti- 
tled in  tbe  defendant's  land.  It  therefore 
follows  that  the  court  with  perfect  propriety 
found  that  the  plaintiffs  acquired  a  vested 
right  in  the  right  of  way  and  ditch  as  thus 
located  and  established,  and  that  the  defend- 
ant RatUff  purchased  tbe  land  over  which 
the  right  of  way  for  the  ditch  was  reserved, 
and  took  title  thereto  subject  to  the  burdens 
of  said  easement 

[I]  4.  The  ninth  and  tenth  findings,  which 
are  challenged  by  tbe  defendant  Involve  a 
decision  by  the  court  that  th*  route  along 
which  the  ditch  to  maintained  "^  a  good, 
sufficient  and  practical  dltdi,  and  subserves 
the  purposes  for  which  tbe  same  was  con- 
structed," and  that  tbe  ditch  or  tlie  right  of 
way  as  located  imposes  no  greater  burden  or 
servitude  upon  the  lands  of  tbe  defendant 
than  to  absolutely  required;  that  the  ases 
and  easements  of  the  plalntifla  in  said  right 
of  way  and  ditch  are  exercised  by  the  plain- 
tiffs to  the  least  iMssible  damage  and  injury 
to. the  lands  and  premises  of  the  def aidant 
It  to  not  Intended  nor  to  it  regarded  neces- 
sary to  reproduce  here  an  elaborate  resume 
of  tbe  evidence  to  show  that  these  findings 
are  based  upon  evidence  amply  suSIcient  to 
BupiMrt  them.  In  confirmation  of  this  dec- 
laration it  to  only  requisite  to  briefiy  refer  to 
the  testimony  of  tbe  witnesses,  D.  B.  Brown, 
W.  R.  Hunt  and  Frank  Brown,  who  worked 
on  and  assisted  in  tlie  construction  of  the 
ditch,  and  that  of  F.  J.  Boland,  a  civil  en- 
gineer, who  surveyed  the  ditch.  D.  E.  Brown 
testified  that  "there  is  not  a  foot  of  that  old 
ditch  (referring  to  the  ditch  in  question  here) 
on  what  would  be  termed  a  fill;  it  is  not 
alwve  the  surface  of  the  ground  along  tbe 
ditch  line.  None  of  the  ground  on  the  Rat- 
llff  land  is  below  tbe  ditch,  where  the  ditch 
runs.  The  ditch  is  in  the  ground  from  the 
headgate  to  where  it  leaves  Mr.  Ratliff's 
lands,  and  there  to  not  a  fiU  in  It  •  •  • 
I  have  never  known  of  a  break  in  it"  Hunt 
and  Frank  Brown  corroborated  tbe  fore- 
going testimony. 

Boland  declared  that  the  ditch  "was  cut 
in  tbe  ground.  No  part  of  it  is  In  a  filL 
•  •  •  1  found  that  tbe  banks  were  suflS- 
ciently  proportioned  to  hold  the  amount  ot 
water  that  I  determined  could  be  turned  ii^ 
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to  tbls  ditch  by  the  checks  In  the  main  canal. 

•  •  •  There  Is  sufficient  bank  to  this 
ditch  to  make  It  stout  The  ditch  is  built  on 
what  is  termed  'high  land,*  higher  than  the 
surrounding  land,  and  consequently  it  an- 
swers the  purpose  for  which  it  is  built,  for 
the  Irrigation  of  the  land,  and  is  undoubtedly 
placed  on  the  most  advantageous  contour  of 
the  earth,  which  is  usually  conceded  to  be 
the  highest  surface  point  in  the  territory 
irrigated  by  the  canal.  The  soil  along  the 
course  of  the  ditch  la  a  sort  of  slit,  not  the 
best  In  the  world  for  building  ditch  banks, 
but  of  sufl^dent  substance  to  hold  the  water, 
which  could  be  carried  in  a  ditch  of  this  size. 
I  calculated  that  this  ditch  under  ordina- 
ry conditions  would  carry  12.67  se(X>nd  feet 

•  •  *  Of  course,  squirrel  holes  and  natu- 
ral wear  and  tear,  to  which  each  and  every 
ditch  it  auhject  in  this  country,  might  occur 
here  to  make  this  a  dangerous  ditch.  *  *  • 
From  elevations  I  took  I  found  the  old 
Brown  ditch  (referring  to  the  ditch  In  con- 
troversy) to  be  three  inches  to  the  thousand 
feet  The  Broion  ditch  i»  on  the  highest 
practical  ground.  I  understand  by  the  grade 
line  of  the  ditdi  the  difference  In  elevation 
between  any  two  given  points.  In  some  in- 
stances it  would  be  the  point  of  departure 
and  the  terminal  point"  later  on,  in  reply 
to  a  question  by  counsel  tor  the  defendant  as 
to  whether  the  fact  that  the  old  ditch  was  of 
greater  length  than  the  new  and  "the  fact 
that  It  (the  old)  has  more  turns  and  twists, 
would  make  any  difference  in  your  compari- 
son of  the  carrying  capacity  of  the  two 
ditches,"  Mr.  Boland  testified,  in  part: 
"There  are  one,  two,  three  right  angles  in 
the  new  ditch.  There  are  no  right,  angles  in 
the  old  ditch,  as  I  remember  It  and  this  map 
shows  it  curves  naturally  around  and  don't 
tend  to  decrease  the  flow,  whereas  In  the  new 
ditoh  the  right  angies  In  it  materially  de- 
creases the  flow."  He  further  steted  that  the 
"difference  in  the  length  of  the  two  ditches 
is  only  149  feet  including  the  distance  from 
the  mouths  of  the  two  ditches  up  stream." 
(It  will  be  understood  that  the  "new  ditoh" 
referred  to  by  Boland  is  the  ditoh  construct- 
ed by  the  defendant  and  Intended  by  him  to 
be  used  in  lieu  of  the  "old  ditch,"  or  the 
one  directly  Involved  in  this  dispute.) 

[9]  There  is  other  testimony  to  the  same 
effect  as  the  foregoing,  but  enough  of  the  .evi- 
dence bearing  upon  the  question  determined 
by  findings  9  and  10  has  been  given  above  to 
disclose  that,  as  stated,  said  findings  are  well 
fortified  against  successful  attack.  There 
Is,  of  course,  a  sharp  conflict  between  the 
t^tlmony  given  by  the  defendant  and  that 
produced  by  the  plaintiffs  with  regard  to  the 
proposition,  but  it  was  for  the  trial  court  to 
determine  that  conflict  and  reach  a  conclu- 
sion of  Its  own  as  to  the  truth  of  the  matter. 
Such  conclusion  is  manifestly  binding  upon 
this  court 

6.  That  part  of  finding  11  in  which  the 
court  found  that  in  the  month  of  January, 


1908,  the  defendant  wrongfully  Interfered 
with  the  plaintiffs  'in  the  exercise  of  their 
rights,  uses  and  easemente  in  said  right  of 
way  and  ditch,"  «tc.,  is  aBsalled  for  an  al- 
leged insufficiency  of  the  evidence  to  sustain 
or  support  it  The  specific  contention  with 
respect  to  this  assignment  is  that  the  de- 
fendant having  prepared,  previously  to  the 
destruction  of  the  old  ditch,  another  ditoh 
across  his  lands  of  like  capacity  in  all  re- 
spects as  the  old  ditch  and  dedicated  the 
same  to  the  plaintiffs  for  the  purpose  of  con- 
veying their  water  over  and  through  his  land, 
it  cannot  be  said  that  he  In  any  manner  or 
measure  interfered  with  the  easement  of  the 
plaintiffs. 

Testimony  has  already  been  examined 
which  discloses  the  divumstances  under 
which  the  old  ditoh  was  located  and  that 
said  location  Is  a  reasonable  one,  subjecting 
the  lands  of  the  defendant  to  no  greater  in- 
conveniences or  disadvantages  than  would 
the  way  along  which  the  new  ditoh  is  lo- 
cated or  any  other  route  over  said  lands 
along  which  the  ditch  might  be  maintained. 
In  addition  to  the  testimony  so  referred  to, 
the  record  discloses  other  evidence,  wlild) 
need  not  be  adv^ted  to  In  detail  here,  tend- 
ing to  show  that  the  "new  dit(^"  in  respect 
of  grade  (a  most  importent  factor  in  the 
matter  of  the  practicability  of  a  water  ditdi 
to  perform  the  functions  tor  which  It  is  in- 
tended) and  the  width  and  depth,  Is  very  in- 
ferior to  the  old  ditoh.  Moreover,  the  objec- 
tion to  that  portion  of  finding  11  referred  to 
assumes  the  right  of  the  defendant  to  arbi- 
trarily or  without  the  consent  of  the  owners 
of  the  easement  change  the  right  of  way 
over  which  the  ditoh  passes,  and,  as  shown, 
this  assumption  has  in  law  no  foundation  for 
its  support  .4.nd  in  thla  connection  It  may 
be  remarked  that  while  the  defendant  tes- 
tified that  before  constructing  the  "new 
ditch,"  he  obtained  the  consent  of  some  of 
the  plaintiffs  to  change  the  line  of  the  iUxii, 
the  latter  contradicted  his  testimony  In  that 
particular,  and  declared  that  they  not  only 
did  not  d^ve  their  consent  to  such  change, 
but  vigorously  protested  against  it  thus 
creating  a  conflict  in  the  evidence  upon  that 
proposition. 

[10]  It  is,  however,  contended  that  the 
evidence  shows  that  the  proposed  change  in 
the  course  of  the  ditch  across  the  defendant's 
lands  involved  nothing  more  than  mere  "re- 
pairs and  Improvemmts  in  the  easement  and 
does  not  change  Its  character  or  affect  its 
Bubsteuce,"  and  that  the  defendant  as  the 
owner  of  the  servient  estate,  has  the  right 
to  make  changes  and  repairs  which  in  no 
way  affect  the  rights  of  others  or  which  do 
not  change  or  alter  or  materially  affect  the 
character  of  the  easement  This  la  the  role 
as  to  the  owner  of  the  dominant  estete  (Bur- 
ris  V.  People's  Ditch  Co.,  104  CaL  248,  252, 
37  Pac.  922),  and  is  no  doubt  the  rule  as  to 
the  owner  of  the  servient  tenement 

[11]  And  we  think  we  may  safely  go  fur- 
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ther,  and  say  tbat  where  It  might  be  shown 
that,  by  the  actual  exercise  of  the  rights  of 
an  easement  for  a  right  of  way  for  a  water 
ditch  or  a  roadway — that  is,  after  the  right 
of  way  had  been  established  and  was  being 
used — ^the  servient  estate  was  required  to 
suffer  nnnecesaarlly  great  or  Irreparable  In- 
jury, a  court  of  equity,  under  such  drcnm- 
stancee  and  in  a  proper  proceeding,  would 
perhaps  be  authorized  to  sustain  the  bear- 
er of  the  servitude  or  burden  In  an  applica- 
tion to  make  such  changes  In  the  manner  of 
the  exercise  of  the  right  of  easement  as 
would  afford  him  the  full  protection  and  con- 
seiratlon  of  liis  estate  and  his  rights  there- 
in, at  the  same  time  keeping  in  Tlew  and 
folly  protecting  the  just  rlgbts  of  the  owners 
of  such  easement  But,  according  to  the  evi- 
dence from  which  the  findings  were  obvious- 
ly educed,  the  change  proposed  by  the  de- 
fendant would  go  beyond  the  mere  question 
of  repairing  or  Improving  the  old  ditch.  It 
would  result  In  changing  almost  the  entire 
course  of  the  ditch  and  (according  to  the  tes- 
timony of  the  engineer)  in  deteriorating  its 
ability  or  practicability  properly  to  sub- 
serve the  purposes  and  consequently  the  just 
rights  of  the  plalntlffB  In  the  easement,  while 
It  would  not  materially  lessen  the  burdens 
of  the  servitude  upon  the  defendant's  land 
as  said  servitude  Is  now  exercised. 

[12]  6.  The  rulings  upon  the  evldwce  to 
which  objections  are  urged  by  the  defendant 
are  numerous  but,  In  our  opinion,  without 
substantial  merit  The  witness  Cornell,  at 
the  time  the  ditch  was  constructed  a  sales- 
man in  the  employment  of  the  Laguna  Lands, 
limited,  was  not  allowed  to  answer  the  ques- 
tion propounded  by  the  defendant's  attorney 
whether  or  not  the  intention  of  the  officials 
of  said  corporation  in  laying  out  and  con- 
structing the  lateral  ditch  In  question  was 
that  It  was  to  be  a  i>ermanent  ditch  across 
the  defendant's  lands,  and  the  location  not 
subject  to  change.  The  question  thus  pro- 
pounded, it  is  very  dear,  as  was  pointed 
out  by  counsel  for  the  idalntiffs  when  the 
objection  was  made,  called  for  the  conclusion 
of  the  witness  as  to  the  intention  of  the  offi- 
cers of  the  land  company  with  respect  to  the 
matter  to  which  the  question  related,  and  for 
this  reason,  if  for  no  other,  the  objection  was 
properly  sustained. 

[13,14]  7.  The  objections  to  the  questions 
to  the  witness  Murdock  as  to  whether  he  ever 
had  any  trouble  with  the  water  from  the 
ditch  when  he  owned  the  defendant's  lands 
were  properly  sustained.  The  asserted  object 
of  the  questions  was  to  show  that  the  water 
from  the  ditch  had  overflowed  or  seeped  out 
and  passed  over  and  damaged  the  land  of  the 
defendant.  The  argument  advanced  In  sup- 
port of  the  propriety  of  the  testimony  sought 
to  be  elicited  through  those  questions  was 
that  thus  it  would  be  sbown  that  the  dltcb 
was  located  "In  an  unsatisfactory  place." 
The  reply  to  this  suggestion  is :  (IJ  That  the 


Issues  submitted  by  tlie  pleadings  for  deci- 
sion are  whether  the  right  of  way  for  the 
ditch  was  located  In  the  flrat  place  t^  the 
defendant,  or  estaMisbed  by  usage,  and.  If 
so,  whether  the  defendant  wrongfully  inter- 
fered with  It  and  thus  the  easement  of  the 
plaintiffs.  If  the  first  of  the  propositions  as 
thus  stated  was  true,  then  clearly  it  oonld  be 
no  defense  to  the  d^endant's  conduct  in  de- 
stroying the  ditch  to  say  that  he  had  dis- 
covered, after  the  way  was  located,  tliat  a 
mistake  had  been  made  in  locating  it  or  that 
it  was  located  on  that  part  of  his  land  which 
made  the  servitude  more  burdensome  thereto 
than  was  necessary  for  the  fall  enjoyment 
by  the  plaintiffs  of  their  rights.  (2)  The 
questions  were  so  indefinite  as  to  their  mean- 
ing and  scoite  that  answers  thereto  could 
have  thrown  no  light  on  the  question  wheth- 
er another  route  over  the  defendant's  lands 
for  the  right  of  way  would  have  been  less  of 
a  burden  thereon  than  is  the  present  site  of 
the  ditch.  The  water  could  have  mn  over 
or  seeped  through  the  banks  of  the  ditch, 
and  still  the  line  of  the  ditch  be  no  more 
disadvantageous  to  or  burdensome  upon  the 
servient  estate  than  would  be  some  other 
route  selected  for  the  purposa 

[1(]  8.  The  defendant  could  have  suffered 
no  prejudice  from  the  refusal  by  the  court 
to  allow  the  witness  Ward  to  soy,  In  reply 
to  a  question  by  the  defendant's  counsel, 
how  far  the  "little  ditch"— that  Is,  the  ditdi 
furrowed  or  "V'd"  out  by  Murdock — extended. 
Ward  was  the  engineer  who  surveyed  and 
superintended  the  construction  of  the  ditch 
In  question,  and  the  Immediate  purpose  of  the 
question  to  which  objection  was  made  and 
sustained  was  to  secure  a  statement  from 
Ward  as  to  the  distance  over  the  defendant's 
land  the  original  ditch  extended,  the  ultimate 
object  of  this  testimony  being  to  show  that 
Murdock  did  not  originally  build  the  ditch 
entirely  across  his  lands  or  with  an  idea  of 
its  permanency.  But  Ward  had  previously 
testified  that  "the  small  ditch  was  Just  about 
where  the  old  ditch  now  stands."  Murdock 
had  testified  that  "after  purchasing  the  lands 
I  buUt  the  ditch  on  lota  2,  15,  and  16 
where  the  old  ditch  is  marked  on  the  sur- 
veyor's plat."  This  testimony  was  sufllclent 
to  show  how  far  the  "little  ditch"  extended. 

[16]  9.  The  letter  from  Teilman,  the  en- 
gineer of  the  Consolidated  Canal  Company, 
to  the  defendant  giving  the  latter  the  com- 
pany's consent  to  change  the  location  of  the 
ditch  in  controversy,  was  properly  excluded 
as  evidence.  Neither  Tellman  nor  the  canal 
company  had  any  interest  in  the  easement 
in  the  defendant's  lands.  Ihe  company  had 
merely  contracted  to  furnish  the  Laguna 
Lands,  Limited,  with  water  for  Its  lands,  of 
which  the  defendant's  lots  originally  consti- 
tuted a  part.  The  consent  of  the  canal  com- 
pany to  change  the  route  of  the  ditch  was 
therefore  without  the  remotest  legal  force. 

There  are  some  other  exceptions  to  the 
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court's  rulings,  but  they  are,  In  a  general 
sense,  of  the  same  character  as  those  to 
which  special  attention  has  been  given,  and 
there  is  therfefore  no  necessity  for  reviewing 
them  in  detail  in  this  opinion. 

The  sum  and  substance  of  the  whole  case, 
as  it  Is  presented  here,  is  that  the  plaintiffs 
were  and  are  entitled  to  a  right  of  way 
over  the  defendant's  lands  for  a  water  ditch; 
that  said  right  of  way  was  located  and  estab- 
lished, accepted  and  acquiesced  in  by  all  the 
parties,  and,  as  so  established  and  acquiesced 
in,  used  for  a  number  of  years  for  the  pur- 
poses for  which  it  was  intended;  that  the 
defendant,  who  is  the  grantee  of  the  owner 
of  the  servient  lands  at  the  time  the  right  of 
way  was  located  and  established,  some  two 
years  after  purchasing  said  lands,  has  arbi- 
trarily or  without  the  permission  or  consent 
of  the  owners  of  said  right  of  way,  undertak- 
en to  change  the  location  of  the  same  and 
thus  without  right  Interfere  with  the  ease- 
ment of  the  plaintilTs  in  said  lands. 

The  record  discloses  no  prejudicial  error, 
and  the  judgment  and  the  order  appealed 
from  are  accordingly  affirmed. 


We    concur: 
NETT,  J. 


CHIPMAN,    P.    J.;     BUR- 


FRANKMN  et  al.  v.   VISALIA   ELECTRIC 
R.  CO.     (Civ.  1,219.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia. Feb.  20,  1913.  Itehearing  Denied 
by  Supreme  Court  April  21,  1U13.) 

1.  Carriers  (S  317*)— PASSENOEaa— Injuries 
— Submission  of  Evidence. 

In  an  action  for  injuries  by  the  sudden, 
negligent  starting  of  a  street  car  while  plain- 
tiff was  aligliting,  evidence  was  admiaaible  by 
other  passengers,  who  did  not  see  the  accident, 
that  they  were  also  passengers  and  attempted 
to  alight  at  the  same  point,  but  that  the  car 
started  before  they  could  alight. 

[Ed.  Note. — For  other  cases,  see  Carriers. 
Cent.  Dig.  SS  1295,  1297-1305;  Dec.  Dig.  i 
317.»] 

2.  Carriers   (|  303*)— Passengers— Auoht- 

INO. 

A  street  railroad  company  must  stop  its 
cars  reasonably  long  enough  to  allow  passen- 
gers to  alight  in  safety. 

fEd.  Note. — For  other  cases,  see  Carriers. 
Cent.  Dig.  Sf  1216,  1218,  1224,  1226-1232, 
1234-1240,  1243;    Dec.  Dig.  |  303.*] 

S.  Carriers  (|  303*) —Passengers  — Neou- 

OENCE— Premature  Startinu. 

It  is  negligence  to  start  a  street  car  pre- 
maturely after  It  has  stopped  for  passengers 
to  alight,  whether  it  is  started  violently  or  not. 

fEd.  Note. — For  other  cases,  see  Carriers. 
Cent.  Dig.  IK  1216.  121«.  1224.  1220-1232, 
1234-1240,  1243;   Dec.  Dig.  |  303.*] 

4.  Trial    (S   260*)— Instructions— Request. 
It  was  not  prejudicial  error  to  refuse  re- 
quested instructions  eml)odying  questions  cov- 
ered by  instructions   given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  Cil-659;   Dec.  Dig.  §  260.*] 


5.  Trial    (§    252*)— Iwsibuctions— Applica- 
BiUTY  to  Evidence. 

In  an  action  for  injuries  to  a  street  car 
passenger  by  the  sudden  starting  of  the  car 
while  she  was  slighting,  a  requested  charge  on 
the  contributory  negligence  of  plaintiff's  hus- 
band, wlio  was  with  her,  was  not  applicable 
where  the  evidence  merely  showed  that  no  em- 
ploy*  was  on  the  ground  to  assist  ladies  to 
alight,  which  the  husband  observed  without 
himself  assisting  his  wife. 

[Ed.  Note. — For  other  cases,  see  TriaL  Cent. 
Dig.  §§  503,  586-612;   Dec.  Dig.  $  252.*] 

6.  Trial    (§  219*)— Instructions- Definino 
Terms— Pbeponuebance. 

Failure  to  define  the  word  "preponder- 
ance" is  not  of  itself  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  489;   Dec.  Dig.  §  219.*] 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty ;   W.  B.  Wallace,  Judge. 

Action  by  C.  H.  Franklin  and  another 
against  the  Vlsalla  Electric  Bailroad  Com- 
pany. From  a  Judgment  for  plaintiffs,  de- 
fendant ai)peals.     Affirmed. 

J.  W.  McKinley,  of  Los  Angeles,  Power  & 
McFadzean,  of  Vlsalla,  and  A.  W.  Ashbum, 
.Jr.,  of  Los  Angeles,  for  appellant.  Feemster 
&  Walker,  of  Visalia,  for  respondents. 

ALLEN,  P.  J.  The  action  was  by  Frank- 
lin and  wife  to  recover  from  defendant  dam- 
aces  on  account  of  personal  Injuries  received 
by  the  wife  while  a  passenger  on  one  of  de- 
fendant's cars.  The  complaint  alleged  that 
the  car  was  by  defendant  stopped  for  the 
inirpose  of  permitting  passengers  to  alight 
therefrom;  that,  while  said  car  was  stand- 
ing still  for  the  purpose  aforesaid,  the  wife. 
whose  ticket  entitled  tier  to  passage  to  sudi 
point  with  due  care,  endeavored  to  aUgbt 
from  said  car;  that  while  so  attempting  to 
alight,  and  when  in  the  act  of  stepping  from 
the  second  to  the  last  step  on  the  car,  tlie 
defendant,  without  warning,  negligently,  care- 
lessly, and  unexpectedly  to  said  plaintlGF,  set 
said  car  in  motion  suddenly  and  violently 
and  with  such  force  that  the  wife  was  thrown 
violently  from  the  ear  to  the  ground,  suffer- 
ing injuries  particularly  described,  to  her 
damage  in  the  sum  of  $1,000.  The  answer 
denied  these  allegations  and  pleaded  contribu- 
tory negiigenoe.  The  case  was  tried  to  a 
jury,  which  returned  a  verdict  In  plaintiffs' 
favor  for  $600.  From  the  Judgment  rendered 
thereon,  defendant  appeals  under  the  alter- 
native method. 

[1]  Appellant's  first  contention  la  that  the 
court  erred  In  imrmitting  otlter  passengers, 
who  did  not  see  the  accident,  to  testify  that 
they  too  were  passengers  ticketed  for  the 
same  point  and  attempted  to  alight  from  the 
ear,  but  that  the  car  was  started  before  they 
had  an  opportunity  to  alight  without  jump- 
ing therefrom  while  the  train  was  In  mo- 
tion. We  see  no  error  in  this.  The  evidence 
tended  to  show  conditions  at  the  time  and 
place  of  the  accident  and  the  premature  start- 
ing of  the  train.    The  reai  issue  presented 


•For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Ami.  Dig.  Key-No.  Series  &  Rep'r  Indexa 
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was  as  to  the  negligence  of  'defendant  in 
setting  the  car  In  motion  wltbont  warning 
and  wblle  plaintiff  was  in  tbe  act  of  aliglit- 
Ing  therefrom.  This  was  the  speciflc  act  of 
negligence.  Any  evidence  on  plaintiffs'  part 
tending  to  support  this  issue  was,  in  onr 
opinion,  competent.  The  cases  of  Foley  v. 
Northern  Cal.  Power  Co.,  14  Cal.  App.  410, 
112  Pac.  467,  Oary  v.  Los  Angeles  Ry.  Co., 
157  Cal.  599,  108  Pac.  682,  27  L.  B.  A.  (N.  S.) 
764,  21  Ann.  Cas.  1329,  and  others  cited  by 
appellant,  are  inapi>licable.  These  cases  all 
refer  to  proffered  or  act'epted  evidence  in  re- 
lation to  acts  of  negligence  not  included  or 
comprehended  within  the  allegations  of  the 
complaint. 

[2]  The  same  observations  may  be  made 
with  reference  to  appellant's  second  point,  in 
which  It  challenges  the  correctness  of  an  in- 
struction as  follows:  "It  is  the  duty  of  a 
railroad  company  carrying  passengers  for 
hire  to  stop  its  cars  at  tbe  end  of  their  jour- 
ney a  reasonable  time  for  tbe  purpose  of  al- 
lowing them  to  get  off  the  train  in  safety." 
[3]  Also  another  instruction  to  the  effect 
that  such  carrier  has  not  discharged  its 
duty  to  passengers  if  it  omits  to  stop  its 
train  for  such  reasonable  time;  and  further 
that  tbe  court  erred  In  refusing  Instructions 
to  the  effect  that  such  premature  starting 
of  the  train  must  be  shown  to  have  been 
violent.  In  our  opinion,  the  negligence  arose 
from  the  act  of  starting  the  train  premature- 
ly, without  warning,  whether  violently  or 
otherwise.  The  refusal  of  the  court  to  give 
certain  other  instructions  proffered  by  de- 
fendant is  assigned  as  error. 

[4]  An  examination  of  the  Instructions  ac- 
tually given  shows  that  the  same  cover  the 
questions  presented  by  those  refused,  and 
under  the  mle  recognized  and  approved  in 
Henderson  v.  U  A.  Traction  Co.,  150  Cal. 
689,  89  Pac.  976,  no  prejudicial  error  result- 
ed by  reason  of  the  refusal  of  the  court  to 
give  such   instructions. 

16]  It  is  further  urged  by  appellant  that 
the  court  erred  in  refusing  instructions  to 
tbe  effect  that  if  the  husband,  the  head  of 
the  community  and  the  legal  owner  of  the 
damages,  was  guilty  of  contributory  negli- 
gence, proximately  contributing  to  the  injury, 
then  a  recovery  could  not  be  had.  The  in- 
struction as  a  legal  proposition  is  unassail- 
able, but  we  find  no  evidence  in  the  record 
tending  to  show  any  contributory  negligence 
on  the  part  of  the  husband.  The  only  evi- 
dence specified  by  counsel  in  the  abstract  re- 
qalred  by  section  953c  of  the  Code  of  Civil 
Procedure  tends  only  to  show  that  defendant 
was  rnnning  a  train  of  three  cars  and  had 
provided  no  one,  or  at  least  no  one  was  on 
the  gronnd,  to  assist  ladles  in  alighting  from 
the  ears,  and  this  the  husband  observed;  but 
nothing  appears  even  hinting  at  negligence 
on  the  husband's  part,  unless  lack  of  gallantry 
should  be  so  construed.    This  being  the  state 


of  tbe  record,  the  Instructions  asked  in  rela- 
tion to  contributory  negligence  on  the  part  of 
the  husband  were  properly  refused,  even 
upon  tbe  theory  that  it  is  error  to  refuse 
instructions,  however  meager  the  evidence 
to  sustain  the  hypothesis  contained  in  them. 
The  evidence  so  abstracted  does  not  bring  the 
case  within  such  rule. 

The  court  Instructed  the  jury  that,  unless 
plaintiffs  made  proof  of  negligence  liy  a  pre- 
ponderance of  the  whole  evidence,  they  could 
not  recover,  and  that  preponderance  was  not 
determined  alone  by  the  number  of  witnesses 
testifying  to  particular  facts,  but  in  deter- 
mining upon  which  side  is  the  preponderance 
it  should  take  into  consideration  opportunity, 
conduct,  demeanor,  etc. 

[6]  These  and  other  instructions  clearly 
called  the  attention  of  the  jury  to  their  duty, 
and  it  was  not  necessary  for  the  court  to 
Instruct  an  Intelligent  jury  as  to  the  mean- 
ing of  the  word  "preponderance"  and  give 
illustrations,  as  suggested  in  the  instruction 
refused.  Failure  of  the  court  to  further  de- 
fine the  word  "preponderance"  was  not  such 
prejudicial  error  as  will  warrant  the  reversal 
of  what  appears  from  the  record  to  be  a 
righteous  judgment 

An  examination  of  the  whole  record  satis- 
fies us  that  no  prejudicial  error  intervened, 
and  the  judgment  is  affirmed. 

We  concur:   JAMES,  J.;    SHAW,  J. 


LOUGEE  et  aL  V.  WILSON. 

(Court  of  Appeals  of  Colorado.    April  14. 

191.3.) 

1.  QniETiNO    Title    (S   44*)  —  Evidence  — 

DBEUS—EXECUTION— ItEt'ITALS, 

A  trustee's  deed  under  which  plaintiff 
claimed  title  described  the  grantor  as  the  "Ne- 
braska Ixjan  &  Trust  Company."  The  corpo- 
rate seal  attached  thereto  also  contained  the 
same  name,  and  the  deed  recited  that  auch 
company  had  caused  the  instrument  to  be  sub- 
.scnhed  by  its  second  vice  president  and  its  cor- 
porate seal  to  be  attached.  The  acknowledg- 
ment stated  that  before  the  notary  came  the 
Nebraska  Ix)an  &  Trust  Company,  by  W.  F. 
Ituohanan,  second  vice  president,  personally 
known  to  the  notary  to  be  the  identical  person 
and  officer  who  executed  the  deed  and  acknowl- 
edged the  same  to  be  his  voluntary  act  and 
deed  and  the  voluntary  act  and  deed  of  the 
corporation.  Held,  that  snoh  recitals  consti- 
tuted sufficient  prima  facie  proof  in  an  action 
to  quiet  title  to  show  that  the  trust  company 
was  a  corporation  to  put  defendant,  whose  plea 
was  title  In   himself,  to  his  proof  of  title. 

[Ed.    Note.— For   other   cases,    see    Quieting 
Title,  Cent.  Dig.  §f  85>-92;   Dec.  Dig.  J  44.»] 

2.  QuiETiNO  Title   (|  44*)— PLKAniwo  and 
Pboop. 

Where,  in  the  Code  action  to  quiet  titlt. 
defendant  denies  the  allegations  of  the  com- 
plaint and  pleads  an  adverse  tax  title  void  on 
its  face,  pliiintiff,  to  sustain  the  issues,  must 
produce  sufficient  proof  only  to  show  posaes- 
sion,  or,  in  case  of  vacant  or  unoccupied  land, 
a  title  sufficient  on  its  face  to  show  construc- 
tive poBsession,  after  which  the  burden  is  on 
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iefendant  to  proTe  tide,  M  in  ejectment  or  in 
the  Code  action  for  possession  and  damages, 
and,  failing  this,  judgment  will  follow  for  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Qnieting  11- 
tle,  Cent  Dig.  ||  8fr-92;   Dec.  Dig.  §  44.»] 

8.   COBPOBATIONB    (I    672*)— FOBBIQN    COBPO- 
BATI0N8  —  NONCOMPIilAKCK      WITH      StATB 

Statutes. 

Noncompliance  with  state  statutes  regulat- 
ing foreign  corporations,  when  suit  is  brought 
by  them  in  Colorado,  is  matter  of  defense. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §S  2645-2649;  Dec  Dig.  i 
672.*] 

Appeal  from  District  Court,  Washington 
County ;  H.  P.  Burke,  Judge. 

Action  by  Asher  B.  Wilson  against  F.  C. 
Lougee  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Afflrmed. 

R.  H.  Gllmore,  of  Denver,  for  appellants. 
Ohalkley  A.  Wilson  and  Asher  B.  Wilson, 
both  of  Akron,  for  appellee. 


MOBGAN,  J.  Appeal  from  a  decree  In 
favor  of  the  plaintiff  and  setting  aside  a  tax 
deed  In  an  action  under  the  Code  to  quiet 
title  to  one-half  of  a  quarter  section  of  va- 
cant and  unoccupied  land. 

[1]  The  contention  is  that,  as  the  plaintiff 
Introduced  a  deed  of  trust  (the  grantor  in 
•which.  It  was  stipulated,  was  the  patentee) 
and  the  trustee's  deed  following  the  same  as 
proof  of  title,  it  was  necessary  for  him  to 
prove  that  the  trustee,  the  Nebraska  Loan  & 
Trust  Company,  was  a  corporation;    that  It 
was  authorized  to  hold  and  convey  the  title 
as  trustee;   and  also  that  It  had  compiled  with 
the  laws  of  this  state  necessary  to  enable  It 
to  do  80.    The  trustee's  deed.  In  addition  to 
the  suggestive  name  of  the  trustee,  and  the 
corporate  seal,  contained  a  statement  that 
"the  Nebraska  lioan  &  Trust  Company  has 
caused  this  instrument  to  be  subscribed  by  its 
second  vice  president,  and  Its  corporate  seal 
to  be  attached;"    and  the  acknowledgment 
stated  that  before  the  notary  "came  the  Ne- 
braska Loan  &  Trust  Company,  by  W.  F. 
Buchanan,  second  vice  president,  personally 
known  to  me  to  be  the  identical  person  and 
officer  who  executed  the  foregoing  deed  and 
he  acknowledged  the  execution  of  the  same 
to  be  his  voluntary  act  and  deed  and  the  vol- 
untary act  and  deed  of  said  corporation." 
This  was  sufficient  prima  fade  proof,  in  an 
action  to  quiet  title,  to  require  the  defend- 
ant, whose  plea  was  title  In  himself,  to  prove 
It    The  authorities  relied  upon  by  appellant 
are  upon  actions  In  ejectment,  or  trespass 
and  damages.    The  defendant  Introduced  a 
tax  deed,  void  on  Its  face,  to  sustain  his  tl. 
tie,  which  was  excluded,  but  afterwards  ad- 
mitted as  color  of  title. 

An  examination  of  some  of  the  authorltlef 
as  to  the  order  and  the  nature  of  the  proof 
In  actions  to  quiet  titie  under  the  Code  will 
determine  that  plalntirs  proof  was  suffi- 
cient 


Pomeroy,  In  hte  work  on  Code  Eemedles, 
says:  "In  this  position  the  possessor  of  the 
land,  without  waiting  for  any  proceedings, 
legal  or  equitable,  to  be  instituted  against 
him,  may  take  tbe  Initiative,  and,  by  com- 
mencing an  equitable  action,  may  compel  his 
adversaries  to  come  Into  court,  assert  their 
titie,  and  have  the  controversy  put  to  rest  In 
a  single  judgment  It  Is  plain,  therefore, 
that  this  statutory  suit  Is  the  converse  of 
the  legal  action  of  ejectment"  Pomeroy's 
Code  Remedies  (4th  Ed.)  {  266.  It  necessa- 
rily follows  that  It  Is  the  defendant  in  this 
case,  and  not  the  plaintiff,  who  must  stand 
or  fall  upon  his  own  titie. 

In  Wall  V.  Magnes,  17  Oolo.  476,  480,  30 
Pac.  56i  58,  the  court,  quoting  from  Ely  ▼. 
New  Mexico  &  A.  B.  Co.,  129  U.  S.  291,  9 
Sup.  Ct  293,  32  L.  Ed.  688,  said:  "An  allega- 
tion that  the  defendant  claims  an  adverse 
estate  or  Interest  Is  sufficient,  without  fur- 
ther defining  it,  to  put  him  to  a  disclaimer 
or  to  allegation  and  proof  of  the  estate  or 
Interest  which  he  claims." 

In  the  case  of  Lambert  v.  Shumway,  36 
Oolo.  350, 85  Pac  89,  In  an  action  to  quiet  titie, 
wherein  the  defendant.  In  the  second  defense, 
pleaded  a  tax  deed,  the  court  said:  "ITie 
second  defense  falUng,  the  denial  of  plain- 
tiff's possession  In  the  first  defense  to  not 
sufficient  to  put  plaintiff  upon  proof  touching 
the  same." 

In  the  case  of  Empire  Co.  ▼.  Bender,  49 
Colo.  522,  113  Pac.  494,  In  an  action  to  quiet 
titie,  wherein  the  defendant  pleaded  a  tax 
deed,  and  the  land  was  vacant  and  unoccu- 
pied, the  court  found  the  tax  deed  void  on  Its 
face,  and  the  court  said:  "The  moment  de- 
fendant's alleged  adverse  titie  failed,  as  it 
did  when  it  offered  in  support  of  It  a  tax 
deed  void  on  its  face,  It  had  no  further  in- 
terest in  the  cause,  and  could  raise  no  other 
Issue.  •  •  •  It  is  only  because  of  his  ad- 
verse interest  that  a  defendant  is  permitted 
to  question  a  plaintiff's  rights  at  alL" 

In  the  case  of  Foster  v.  Oark,  21  Colo. 
App.  192,  121  Pac.  130,  In  an  action  to  quiet 
tlUe,  wherein  defendant  pleaded  four  void 
tax  deeds,  this  court  said:  "Appellant's 
claim  of  title,  as  we  have  seen,  was  based 
upon  tax  deeds,  which,  If  they  had  been  val- 
id, would  have  vested  In  him  a  titie  para- 
mount and  adverse  to  the  title  claimed  by 
appellees  and  their  privies.  Hence,  the  va- 
lidity or  Invalidity  of  the  trust  deeds  would 
have  been  a  matter  of  no  Importance  to  ap- 
pellant had  his  tax  deeds  been  valid." 

In  the  case  of  Inman  v.  White,  21  Colo. 
App.  427,  122  Pac.  65,  In  an  action  to  quiet 
title",  wherein  the  defendant  claimed  under 
a  tax  deed  and  a  judgment  and  objected  to 
plaintiff's  proof  of  title,  this  court  said: 
"This  could  have  In  no  way  availed  the  de- 
fendant, for  he  had  no  claim  upon  which  ti- 
tle to  himself  could  have  been  based,  and 
therefore  no  Interest  In   the  regularity  or 
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validity  of  the  foreclosure  proceedings  under 
which  plaintiff  dlatm«d.  The  Judgment  of 
foreclosure,  the  sale,  and  the  subsequent 
deed  are  prima  facie  valid  and  regular; 
therefore  the  defendant  has  no  such  interest 
as  justifies  the  court  In  questioning  the  reg- 
ularity of  such  proceedings."  Craft  v.  Mer- 
rill, 14  N.  T.  456 ;  Webster  v.  Kautz,  22  Colo. 
App.  Ill,  123  Pac.  140;  Empire  Co.  v.  Lan- 
nlng,  53  Colo.  151,  124  Pac.  579. 

[2]  It  may  be  deduced  from  the  foregoing 
authorities  that  In  the  Code  action  to  quiet 
title,  If  the  defendant  has  denied  the  allega- 
tions of  the  complaint  and  pleaded  an  ad- 
verse title,  void  on  Its  face,  the  plaintiff,  to 
sustain  the  Issues,  must  produce  sufficient 
proof  only  to  show  possession,  or,  In  case  of 
vacant  and  unoccupied  land,  a  title  sufficient 
on  the  face  thereof  to  show  constructive  pos- 
session; thereafter  the  burden  Is  upon  the 
defendant  to  prove  title  as  In  ejectment,  or 
In  the  Code  action  for  possession  and  dam- 
ages, and,  falling  to  prove  a  valid  title,  Judg- 
ment would  follow  for  the  plaintiff,  as  de- 
fendant would  be  in  no  position  to  attack 
the  proof. 

[S]  Furthermore,  the  reference  to  the  trus- 
tee as  a  corporation  in  the  trustee's  deed  and 
acknowledgment,  the  corporate  seal  thereup- 
on, together  with  the  rulings  In  the  following 
cases  that  noncompliance  with  our  statute  is 
a  matter  of  defense  where  the  foreign  cor- 
poration snee  In  our  courts,  discloses  quite 
clearly  that  plaintiff's  proof  was  sufficient. 
Holmes  ▼.  Itenk,  23  Colo.  210,  47  Pac.  280; 
111.  8.  M.  CO.  V.  Harrison,  43  Colo.  862,  96 
Pae.  177;  Herman  Bros.  Co.  v.  Naslacos,  46 
Colo.  208,  103  Pac.  301.  All  other  assign- 
ments of  error  have  been  resolved  against 
the  appellant  by  former  decisions  of  this 
court  and  of  the  Supreme  Court  upon  identical 
eonditions. 

The  Judgment  Is  therefore  affirmed. 

Affirmed. 


EMPIRE  RANCH  &  CATTLE  CO.  ▼.  WIL- 
SON. 

(Court  of  Appeals  of  Colorado.    April  14, 
1913.) 

1.  Quieting  Titlb    ({  21*)— Statutory  Ac- 
tion—Effect. 

In  an  a<>tion  to  qniet  title  under  Mills' 
Ann.  Code,  i  255,  providiog  that  an  action  may 
be  brought  by  a  person  In  possession  of  refj 
property  ngainat  any  person  who  claims  an  es- 
tate therein  adverse  to  him  to  determine  such 
adverse  claim,  estate,  or  interest,  a  person  in 
possession  of  real  property  may  compel  his 
adversaries  to  come  Into  court  and  assert  title 
thereto,  notwithstanding  it  is  based  on  an  in- 
strument void  on  its  face. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tie.  Cent  Dig.  {{  61-53;  Dec  Dig.  {  21.*] 

2.  QuiETiNO  Title  (|  62*)— Statutobt  Ac- 
tion—Vacation OF  Instrument. 

Where  a  statutory  action  to  quiet  title,  au- 
thorized by  Mills'  Ann.  Code,  §  255,  is  brought 


to  set  aside  an  instrument  void  on  its  face,  it 
is  not  necessary  that  the  jadgment  should  set 
aside  the  instrument  or  remove  the  cloud.  If 
any,  created  thereby,  but  it  is  sufficient  it  It 
states  that  plaintiff's  title  is  quieted  as  to  such 
instrument  without  further  recitals. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle. Cent.  Dig.  {{  99.  102,  103;  Dec.  Dig.  | 
52.*]  »...-.  •«•  . 

3.  Taxatiow  (I  799*)— Tax  Dekd— Vacaxioit 
—Action. 

A  statutory  action  to  quiet  title,  authoriz- 
ed by  Mills'  Ann.  Code,  {  255,  may  be  main- 
tained to  set  aside  a  tax  deed  void  on  its  face. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  ||  1584, 1686;  Dec.  Dig.  %  799.*] 

4.  QuTETiNO  Title  (|  49*)— Natube  of  Ac- 
tion—Chabacteb  OF  RsLur— Vacation  or 
Deed. 

In  a  statutory  action  to  quiet  title,  au- 
thorized by  Mills'  Ann.  Code,  i  255,  the  cancel- 
lation of  an  instrument  or  the  setting  aside  of 
a  deed,  constituting  an  alleged  doad  on  plain- 
tiff's titie,  is  an  incident  to  the  relief  granted 
rather  than  the  primary  object  and  purpose 
of  the  action. 

[Ed.  Note.— For  other  cases,  see  Quieting  IB- 
tie,  Cent.  Dig.  fl  98,  99;  Dec.  Dig.  1  49.*] 

Appeal  from  District  Conrt,  Washington 
County;   H.  P.  Barke,  Judge. 

Action  by  Asber  B.  Wilson  against  the 
Empire  Ranch  &  Cattle  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

R.  H.  Gilmore,  of  Denver,  for  ai^Uant 
Chalkiey  A.  Wilson  and  Aaher  B.  WUsoo, 
both  of  Akron,  for  appellea 


MORGAN,  J.  The  pleadings  and  the  facts 
involved  herein  are  similar  to  those  in  the 
case  of  Lougee  et  aL  v.  Wilson  (No.  3,581) 
131  Pac.  777,  Just  decided,  and  the  opinion 
In  that  case  determines  this  appeal.  How- 
ever, appellant  Interposes  herein  one  conten- 
tion not  advanced  on  that  appeal — that  the 
plaintiff  ought  not  to  be  permitted  to  invoke 
the  authority  of  a  court  of  equity  to  quiet 
his  title  as  to  a  deed  which  he  allies  Is  void 
on  its  face. 

[1]  Our  Code  provides  that:  "An  action 
may  b«  brought  by  any  person  In  possession, 
by  himself  or  hla  tenant,  of  real  property, 
againfit  any  person  who  claims  an  estate 
therein  adverse  to  him,  for  the  purpose  of 
determining  such  adverse  claim,  estate  or  in- 
terest" Section  255,  Mills'  Ann.  Code.  Un- 
der this  Code  provision,  a  plaintiff  may,  as 
Mr.  Pomeroy  says,  "compel  his  adversaries 
to  come  into  court  and  assert  their  title." 

[2]  If  a  defendant's  claim  so  asserted 
should  be  void  on  its  face,  the  Judgment  may 
quiet  plaintiff's  title  as  to  such  claim,  and  It 
is  not  necessary  that  the  Judgment  should 
set  aside  the  instrument  upon  which  the 
claim  is  based  or  remove  the  cloud,  if  any, 
created  thereby.  A  decree  In  such  an  action 
Is  sufficient  if  It  states  that  the  plaintiff's 
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title  is  quieted  ns  to  sucli  iustrument,  with- 
out further  recit!i*s. 

[3]  Tills  court  and  tlie  Supreme  Court,  how- 
ever, iu  many  recently  adjudicated  cases, 
have  recognized  the  right  of  a  plaintiff,  un- 
der this  Code  provision,  to  set  aside  a  tax 
deed,  void  on  its  face,  although  In  those 
cases  this  question  may  not  have  been  di- 
rectly considered.  Empire  B.  &  C.  Co.  y. 
Coldren,  51  Colo.  115,  117  Pac.  1005;  Mun- 
son  V.  Keim,  53  Colo.  576,  127  Pac.  1026; 
Inman  v.  White,  21  Colo.  App.  427,  122  Pac. 
65;  Kit  Carson  Co.  v.  Rosenberry,  21  Colo. 
App.  439,  122  Pac.  72;  Terry  v.  Gibson,  128 
Pac.  1127.  All  of  the  authorities  relied  upon 
by  the  appellant  involve  actions  In  equity  to 
remove  a  cloud  wherein  it  became  the  duty 
of  the  plaintiff  to  allege  in  his  complaint,  in 
many  Instances,  the  nature  and  kind  of  In- 
strument that  constituted  the  cloud.  Those 
cases  are  not  directly  applicable  here,  not- 
withstanding it  has  been  held  that  our  Code 
action  to  quiet  title  is  but  a  recognition  of 
the  old  chancery  proceeding  of  a  similar  na- 
ture. Wall  V.  Magnes,  17  Colo.  476,  30  Pac. 
56.  It  has  never  been  held  that  the  plead- 
ings and  the  practice  under  the  suit  In  equity 
to  remove  a  cloud  are  the  same  as  In  this 
action. 

[4]  Under  this  Code  provision,  however, 
the  cancellation  of  an  instrument  or  the  set- 
ting aside  of  a  deed  is  an  incident  to  the  re- 
lief granted  rather  than  the  primary  ob- 
ject and  purpose  of  the  action.  The  pur- 
pose of  the  action  is  to  qniet  a  plaintiff's 
title  as  to  adverse  claims  made  by  certain 
persons  against  whom  the  action  is  commenc- 
ed, to  require  them  to  come  into  court  and 
plead  the  title  upon  which  their  claims  are 
based,  and  although  the  plaintiff,  in  a  repli- 
cation, alleges  that  such  claims  are  void  on 
the  face  thereof,  and  although  the  court  may 
conclude,  after  an  examination,  that  such 
allegation  is  true,  such  fact  does  not  prevent 
the  plaintiff  from  obtaining  the  relief  songht, 
although  the  effect  Is  to  set  aside  a  void 
deed,  as  the  very  object  of  the  action  Is  to 
have  the  validity  of  such  claims  determined. 

Appellant  says  its  void  tax  deed  did  not 
cast  any  cloud  on  plaintiff's  title,  and  there- 
fore It  should  not  be  "dragged  Into  a  court 
of  equity"  to  have  a  cloud  removed  that  Is 
no  cloud.  This  might  be  true,  under  many 
authorities,  if  Its  claims  were  as  noiseless 
as  Its  title,  and  If  this  had  been  a  direct 
suit  In  equity  to  remove  such  a  cloudless 
cloud  as  defendant  would  have  its  deed  con- 
sidered; but  this  action  is  the  Code  action 
to  quiet  the  title  as  to  defendant's  adverse 
claims,  and  to  render  them  as  void  and 
harmless  as  the  basis  thereof.  Therein  lies 
the  efficiency  of  this  Code  provision  and  the 
extent  of  the  remedy  provided.  This  rem- 
edy in  equity  has  been  greatly  extended  by 
statute.    Pomeroy's  Code  Remedies,  {  266. 

Judgment  affirmed. 


LOUGEB  et  al.  T.  WILSON. 


(Court  of  Appeals  of  Colorado. 
1913.) 


AprU  14, 


Quieting  Title  (§  29*)— Statutobt  Acrioir 

—Defenses — Laches. 

Since  a  statutory  action  to  quiet  title  pre- 
supposes an  inipreKuable  position  on  plaintiff's 
part,  and  it  is  only  to  allay  the  clamor  of  ad- 
verse claimants  and  force  them  into  court  to 
assert  their  claims  and  have  them  determined 
and  plaintiiTs  title  quieted,  plaintilTs  rijrht  to 
relief  in  such  action  cannot  be  barred  by  laches. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  i  63;  Dec.  Dig.  $  29.*] 

Appeal  from  District  Court,  Washington 
County;  H.  P.  Burke,  Judge. 

Action  by  Asher  B.  Wilson  against  F.  C. 
Lougee  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

R.  H.  Giimore,  of  Denver,  for  appellants. 
Chalkley  A.  Wllsoa  and  Asher  B.  W^llson, 
both  of  Akron,  for  appellee. 

MORGAN,  J.  This  appeal  Is  from  a  Judg- 
ment for  plaintiff  In  an  action  to  quiet  title 
and  is  fully  determined  by  the  opinions  In 
the  two  cases  Just  decided  (Lougee  et  al.  v. 
Wilson  [No.  3,581]  131  Pac.  777,  and  Empire 
Co.  v.  Wilson  [No.  3,685]  131  Pac.  779).  How- 
ever,  appellant  on  this  appeal  urges  with  ex- 
treme vigor  the  defense  of  laches  denied  by 
the  lower  court.  The  plaintiff  In  this  action 
must  be  in  possession,  or  have  sufficient  title 
to  give  constructive  possession;  there  is  no 
statute  Umitiiig  the  time  within  which  the 
action  may  l>e  commenced;  the  very  nature 
of  the  remedy  presupposes  an  Impregnable 
position;  it  Is  only  to  allay  the  clamor  of 
adverse  claimants,  force  them  Into  court  to 
assert  their  claims  and  have  them  determin- 
ed, and  the  plaintiff's  title  quieted,  that  the 
remedy  Is  provided.  His  delay,  therefore, 
can  only  be  measured  by  his  forbearance  as 
to  the  annoyance  of  adverse  claimants  who 
"fear  their  fate  too  much"  to  begin  au  action 
themselves,  and,  if  the  doctrine  of  laches 
is  applicable  In  such  action  at  all.  It  affects 
the  defendant  rather  than  the  plaintiff.  Cof- 
fee V.  Emlgh,  15  Colo.  184, 191,  25  Pac.  83,  10 
L.  R.  A.  125;  Nichols  v.  Mcintosh.  19  Colo. 
22,  28,  34  Pac.  278;  Terry  v.  Gibson,  128  Pac. 
1127. 

Judgment  atfirmed. 


ROSENBAITM  et  al.  ▼.  McEWEN. 

(Court  of  Appeals  of  Colorado.    April  14,  1913.) 

1.  Appeal  and  ITrror  (8iS  .')1>2,  1075*)— Recobd 
— Abstract-Waiveb— Rulings  on  Demub- 

RER. 

Appellants'  failure  to  present  an  abstract 
of  the  record  of  the  proceedings  on  demurrer  to 
a  bill,  and  a  statement  In  the  abstract  that  the 
demurrer  wns  not  set  forth  because  it  was  not 
urged,  deprived  them  of  their  riptht  to  a  hearing 
on  the  demurrer  in  the  Court  of  Apijcals  on  the 
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sronnd  that  the  bill  wm  ambiguous  and  uncer- 
tain. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  M  2818,  2619,  2620.  3126, 
4253;    Dec.  Dig.  i$  5»2,  1075.*J 

2.  Account  Stated  (g  5*)— Hequisitbb. 

The  general  requirements  of  an  account 
stated  are  that  there  be  a  mutual  examination 
of  the  claims  of  each  other  by  the  parties ;  that 
there  be  a  mutual  agreement  between  them  as  to 
the  correctness  of  the  allowance  and  disallow- 
ance of  the  respective  claims  and  of  the  bal- 
ance as  struck,  so  that,  if  it  appears  that  either 
of  the  parties  did  not  understand  that  there 
had  been  a  final  adjustment  of  the  respective 
demands  between  them,  the  courts  will  not  en- 
force the  account'as  an  account  stated. 

[Ed.  Note. — For  other  cases,  see  Account 
Stated,  Cent.  Dig.  SS  16-29;   Dec.  Dig.  g  5.* 

For  other  definitions,  see  Words  and  Phrases, 
TOl.  1,  pp.  0»-«8;  vol.  8,  p.  T561.] 

8.  ACCOUNT  Stated  (S  8*)— Conclusiveness— 

Impeachment. 

An  account  stated  is  only  prima  facie  evi- 
dence of  its  own  correctness,  and  may  be  im- 
peached in  an  original  proceeding  in  equity, 
or  may  be  overthrown  when  put  forward  as  a 
defense  in  the  same  action. 

[Ed.    Note. — For    other    cases,    see   Account 
Stated,  Cent  Dig.  SS  50-56;    Dec.  Dig.  |  8.*] 
4.  Account  Stated  .  (J  18*)— Impsachkewt— 

Pleading. 

Where,  in  an  action  for  partnership  ac- 
counting, defendants  pleaded  an  account  stated, 
the  validity  of  which  plaintiff  denied  in  a  repli- 
cation, the  pleading  was  sufficient  to  justify 
proof  that  there  was  no  mutual  statement  of 
account  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Account 
Stated,  Cent.  Dig.  H  85-90;    Dec.  Dig.  {  18.»] 

Appeal  from  District  Court,  Larimer  Coun- 
ty;   Harry  P.  Gamble,  Judge. 

Action  by  Jamee  McEwen  against  H.  Ro- 
aenbaum  and  another.  Judgment  for  plain- 
tur,  and  defendants  appeal.    AiUrmed. 

T.  J.  Leftwlch,  of  Ft.  Collins,  for  appel- 
lants. Rhodes  &  Temple,  of  ET:.  Collins,  for 
appellee. 

BELIi,  J.  The  complaint  avers,  among 
many  other  things,  that  on  August  10,  1906, 
the  plaintiff  and  defendants  associated  them- 
selves for  the  purpose  of  buying,  selling, 
feeding,  and  disposing  of  cattle,  each  of  the 
parties  sharing  equally  in  the  e.xpen.ses  and 
■profits ;  that,  in  pursuance  of  this  agree- 
ment, $29,056.02  worth  of  cattle  were  pur- 
chased ;  that  the  plaintiff  contributed  from 
bis  own  funds  for  said  purchase  $2,125.07, 
and  that  the  balance  of  said  purchase  price 
was  paid  from  the  proceeds  of  certain  Joint 
notes  executed'  by  each  and  all  of  the  parties 
to  tills  action;  that  the  expense  of  feeding, 
handling,  and  disposing  of  said  cattle  was 
fll,920.83,  all  of  which  was  paid  in  ca.sh 
by  the  plaintiff,  and  that  both  of  the  above 
specified  sums  were  paid  from  his  own  pri- 
vate resources;  that  said  cattle  were  sold 
for  .548,683.28,  resulting  In  a  net  profit  of 
$7,706.43,  and  that  all  the  returns  that  plain- 
tiff has  received  from  said  firm  or  the 
defendants  is  $5,.'S15.80;    that  there  is  ow- 


ing to  the  plaintiff  from  the  defendants  the 
sum  of  $11,298.91,  which  they  have  refused 
and  neglected  to  pay,  though  often  request- 
ed so  to  do.  The  plaintiff  demands  Judg- 
ment for  $11,298.91  or  such  other  sum  as 
the  court  may  find  on  final  accoimting  to 
be  due  from  the  defendants,  and  prays  that 
the  defendants  be  required  to  answer,  under 
oath,  setting  forth  any  other,  further,  or 
different  accounts  which  they  may  have  re- 
lating to  the  said  business,  for  interest,  cost, 
and  general  relief.  The  defendants  demur- 
red to  the  complaint  liecause,  they  allege  It 
did  not  state'  facts  sufficient '  to  constitute 
a  cause  of  action,  and  because  ambiguous, 
unintelligible,  and  uncertain,  stating  divers 
alleged  ambiguities,  etc. 

The  court  overruled  the  demurrer,  and  the 
defendants  filed  a  Joint  answer  and  cross- 
complaint  denying  most  of  the  allegations  in 
the  complaint,  and  alleged  that  on  August 
1,  1907,  all  the  parties  hereto  met  and  settled 
all  of  their  unfinished  partnership  business, 
except  26  head  of  unsold  cattle,  and  then 
and  there  stated  all  of  their  accounts  up  to 
August  1,  1907,  excluding  said  26  head  of 
unsold  cattle,  and  then  and  there  found  that 
the  defendants  owed  the  plaintiff  the  sum  of 
$1,175.50,  which  they  then  and  there  paid 
in  full  settlement,  relinquishment,  accord, 
satisfaction,  and  discharge  of  any  and  all 
claims  owned,  held,  or  asserted  by  the  plain- 
tiff against  defendants  or  against  said  as- 
sociation, and  that  the  plaintiff  then  and 
there  executed  and  delivered  to  defendants 
his  said  relinquishment  or  release  in  writing 
therefor.  And  that  thereafter,  on  or  about 
the  1st  day  of  September,  1907,  the  plaintiff 
and  defendants  entered  into  a  subsequent 
settlement  of  the  affairs  of  said  association, 
including  said  26  head  of  unsold  cattle,  fixt- 
ures and  appliances  upon  their  feeding  lots, 
and  then  and  there  mutually  stated,  between 
themselves,  an  account  of  all  matters  accru- 
ing subsequent  to  the  date  of  the  earlier 
settlement,  and  as  a  result  of  said  mutual 
statements  of  accounts  of  said  association 
and  of  the  mutual  accounts  of  the  members 
thereof,  and  after  deducting  all  credits  due 
to  the  said  plaintiff,  it  was  then  and  there 
ascertained  and  agreed  that  there  was  due 
from  the  plaintiff  to  defendants  the  sum  of 
$236,  which  the  plaintiff  then  and  there 
agreed  to  pay,  but  failed  so  to  do,  and  the 
defendants  pray  Judgment  against  the  plain- 
tiff in  the  cross-complaint  for  the  sum  of 
$236. 

Tlie  plaintiff  filed  a  replication  denying 
all  accounts  stated,  final  settlements  in  part 
or  whole,  all  acquittances,  whether  In  writing 
or  verbal,  and  other  new  matter  in  the  an- 
swer and  cross-complaint,  and  alleges  that, 
if  defendants  have  any  such  release  or  dis- 
charge in  writing  purporting  to  be  a  settle- 
ment, the  same  has  been  obtained  fraudu- 
lently. Is  without  consideration,  and  is  not 
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die  act  of  tbe  plaintiff.  The  parties  by 
consent  joined  ttae  court  in  the  appointment 
of  Wlnton  M.  Ault,  Efeq.,  an  attorney  of  the 
Larimer  county  bar,  as  referee  to  take  tbe 
testimony,  make  findings  of  fact  and  con- 
clusions of  law,  and  recommend  to  the  court 
a  proper  judgment 

Tbe  referee  took  the  evidence  In  full  on 
all  material  issues  raised  by  the  pleadings 
and  reported  specific  findings  of  fact  and 
conclusions  of  law  and  recommended  a  judg- 
ment in  favor  of  tbe  plaintiff  and  against 
tbe  defendants  for  the  sum  of  $1,642.16. 
The  court  approved  tbe  findings  and  render- 
ed judgment  thereon  for  tbe  amount  recom- 
mended by  tbe  referee,  from  which  findings 
and  judgment  the  defendants  appealed. 

The  appellants  have  materially  limited  the 
scope  of  our  consideration  in  reviewing  this 
record  by  abandoning  many  of  their  former 
positions.  At  folios  68,  69  the  abstract  reads 
as  follows:  "Demurrer  filed  in  district  court, 
Larimer  county,  April  7th,  1908.  (Note.— As 
demurrer  is  not  urged,  It  Is  not  set  forth  In 
the  abstract)" 

[11  As  we  understand,  the  appellants*  fail- 
ure to  present  an  abstract  of  the  record  of 
the  proceedings  on  the  demurrer  and  their 
express  waiver  set  forth  In  the  abstract  de- 
prive the  appellants  of  tbe  right  to  a  hear- 
ing on  tbe  demurrer  In  this  court  for  am- 
biguity, uncertainty,  etc.  Roberts  et  al.  t. 
Handasyde,  21  Colo.  App.  450,  122  Pac.  60. 

Appellants'  counsel,  at  page  7  of  brief,  as- 
serts "the  principal  points  discussed  in  this 
brief  are  that  the  complaint  fails  to  state  a 
cause  of  action,"  and  then  proceeds  to  point 
out  four  alleged  material  omissions  from  ttae 
complaint,  viz.:  That  the  complaint  falls 
to  state  whether  an  accounting  had  been  tak- 
en or  attempted  before  suit  brought;  that 
there  were  no  charges  of  fraud  in  any  of 
tbe  prior  dealings  of  the  parties,  nor  does 
complaint  seek  to  invalidate  any  act  by  rea- 
son of  fraud;  that  complaint  does  not  show 
whether  a  dissolution  had  taken  place;  or 
whether  there  was  any  firm  indebtedness.  If 
we  should  feel  disposed  to  consider  the  de- 
murrer or  the  sufilclency  of  the  complaint, 
notwithstanding  the  waivers  above  set  forth, 
then  we  should  feel  compelled  to  hold  that 
the  allegations  In  tbe  answer  and  cross-com- 
plaint supplied  the  material  omissions  in 
the  complaint  Thalbelmer  v.  Crow  et  al., 
13  Colo.  397,  400,  22  Pac.  779;  Earth  v. 
Deuel,  11  Colo.  494,  19  Pac.  471;  Horner  v. 
Bramwell,  23  Colo.  238,  243,  47  Pac.  462; 
McConathy  v.  Deck,  34  Colo.  232,  82  Pac.  702. 

Counsel  for  appellants  states  at;  page  7  of 
brief  that:  "Appellants  will  not  in  this  court 
discuss  the  amount  of  the  award  or  judg- 
ment, or  the  method  adopted  by  tbe  referee 
in  reaching  it  In  so  fur  as  the  judgment  Is 
Itself  concerned,  only  such  errors  will  be  re- 
lied on  as  would,  in  the  Judgment  of  tbe  ap- 
pellants, vitiate  any  judgment  at  all  whatever 
its  amount."  After  disposing  of  tbe  suffi- 
ciency   of   the   complaint,  appellants  claim 


that  there  were  complete  aooonntlngs  and 
settlement  of  the  firm  business  alleged  In  the 
answer  and  established  by  the  overwhelming 
weight  of  the  evidence,  and  that  "the  far- 
ther findings  and  determination,  In  effect  at 
least,  that  the  settlement  was  tainted  with' 
fraud  Is  supported  by  neither  pleadings  nor 
proof;  that  a  solemn  settlement,  evidenced 
in  writing,  signed  by  the  parties  affected, 
cannot  be  attacked  or  invalidated  without 
proper  pleadings,  and  by  proof  of  a  diame- 
ter that  arises  above  mere  conjecture  and  In- 
ference." 

We  understand  that  the  tHal  conrt  did  not 
question  the  efficiency  of  the  pleadings  set- 
ting up  the  stated  accounts,  acquittances,  ac- 
cord and  satisfaction,  or  releases ;  but  Qie 
referee  finds  In  No.  24  "that  there  was  never 
had,  by  and  between  the  parties  to  this  ac- 
tion, any  mutual  settlement  of  accounts  of 
this  copartnership."  The  referee  further 
states.  In  the  latter  part  of  No.  24,  regarding 
Exhibits  D,  SX  and  F,  which  purport  to  be 
written  acknowledgments  of  plaintiff  of  set- 
tlements as  charged  In  the  answer:  "I  ex- 
amined the  instruments  and  am  convinced 
that  the  signatures  are  those  of  the  plaintiff, 
and  I  therefore  consider  them  as  competent 
evidence.  I  do  not,  however,  consider  them 
as  conclusive  evidence  of  a  settlement  be- 
tween the  parties.  After  carefully  weighing 
the  evidence,  I  have  come  to  the  conclusion 
that  there  was  no  mutual  settlement  be- 
tween the  parties  hereto  for  a  number  of 
reasons,  a  few  of  which  are  as  follows:  That 
the  plaintiff  is  79  years  old,  uneducated,  and 
incapable  of  entering  into  a  settlement  of  ac- 
counts of  the  magnitude  of  this  enterprise. 
Again,  a  large  part  of  the  papers,  such  as 
the  notes,  expense  drafts  drawn  by  tbe  de- 
fendants, vouchers,  etc.,  were  not  present  at 
tbe  alleged  settlement  About  all  the  papers 
present  were  the  checks  and  some  papers  of 
the  plaintiff  and  a  few  sale  bills  and  a  state- 
ment from  the  McEee  books  written  in  He- 
brew, furnished  by  the  defendants.  Having 
seen  the  plaintiff  on  the  stand,  I  do  not  be- 
lieve be  understood  the  nature  of  the  in- 
struments he  signed."  The  record  strongly 
supports  tbe  conclusions  of  the  referee,  and 
we  must  be  governed  by  his  findings.  John- 
son V.  Johnson,  18  Colo.  App.  493,  72  Pac. 
604 ;  Perdew  v.  Creditors,  etc.,  11  (3olo.  App. 
157-159,  52  Pac  747;  United  Water  Works 
Co.  V.  Farmers'  Loan  &  Trust  Co.,  11  Colo. 
App.  225,  230,  53  Pac.  611;  X.  Y.  Irrigating 
Ditch  Co.  ▼.  Buffalo  Creek  Irrigating  Co.. 
9  Colo.  App.  438-441,  49  Pac.  264;  L.  P.  a 
M.  Co.  V.  L,  C.  C.  M.  Co.,  11  Colo.  223,  225- 
229, 17  Pac.  760,  7  Am.  St  Bep.  226. 

[2]  The  general  requirements  of  an  ac- 
count stated  are,  first  that  there  be  a  mutual 
examination  of  the  claims  of  each  other  by 
tbe  parties ;  second,  that  there  be  a  mutual 
agreement  between  them  as  to  tbe  correct- 
ness of  the  allowance  and  disallowance  of 
the  respective  claims,  and  of  the  balance  as 
it  Is  struck.    If  the  evidence  shows,  however, 
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tliat  ittk«  «t  tte  puUm  Ad  net 
staBd  that  than  had  been  a  final  adJutHMUt 
oC  their  NapaetiTa  daianda  batwem  tham, 
the  eourta  ata  act  to  iacree  an  adjaatnent 
batwacB  tham  eontrair  to  their  own  undar- 
BtandlBS  In  the  matter.  CSark  t.  Marbouri; 
8S  Kan.  471,  «  Pac.  648-651;  Lockwood  t. 
Thome,  18  M.  T.  286. 

[3]  This  eoort  In  GL  F.  &  L  Co.  ▼.  Ghappell, 
12  Oolo.  App.  885,  392,  66  Paa  606,  609,  said: 
"We  think  counsel  attach  undue  solemnltr 
to  an  account  stated.  It  Is  only  prima  fade 
evidence  of  Its  own  correctness,  and  while  a 
party  may,  U  he  finds  It  oppresslre,  Institute 
an  original  proceedlns  in  equity  to  be  re- 
lieved from  It,  yet  when  It  la  Interposed  aa 
a  defense  to  an  action,  either  at  law  or  In 
equity.  It  may  be  disputed  and  overthrown 
In  the  same  suit.  •  •  •  Wherever  it  la 
thrust  forward.  In  whatever  form  of  action 
It  is  pleaded,  it  may  be  impeached." 

[4]  The  settlements  were  set  up  aa  new 
matter  in  the  second,  third,  and  fourth  far- 
ther defenses  of  the  appellants,  and  denied 
in  replication  of  appellee.  Thla  court  agrees 
with  the  referee  and  trial  court  that  no  mutu- 
al settlement  of  the  accounts  of  the  partner- 
ship transactions  was  proven.  The  referee 
expressed  himself  aa  impressed  with  the 
Idea  that  the  appellee  was  entitled  to  even 
more  credits  than  he  gave  him,  but  says  that 
the  appellee  could  not  positively  distinguish 
his  partnership  checks  from  his  private 
checks,  and  therefore  some  of  the  checks 
which  he  believed  were  partnership  checks, 
or  given  for  partnership  purposes,  were  ex- 
duded,  and  that  a  credit  of  $4,000  was  given 
to  the  appellant*  for  which  they  could  not 
account  other  than  by  their  own  statements 
that  this  amount  was  expended  for  the  co- 
partnership. 

Under  the  report  and  flndlnga  of  the  rtf- 
eree,  Judgment  of  the  court,  and  the  record 
before  ns,  we  cannot  say  that  substantial 
justice  has  been  done  to  the  appellee;  but,  as 
he  did  not  file  cross-errors,  we  cannot  In- 
crease the  Judgment 

We  do  not  find  that  any  injustloe  has  been 
done  to  the  appellants,  and  therefore  the 
Judgment  Bhonld  be  and  la  hereby  affirmed. 


(14  Colo.  App.  IM) 

OBAND  LODGE  A.  O.  U.   W.  OF  COLO- 
KADO  v.  TAYLOB. 

(Court  of  Appeals  of  Colorado.    April  14, 
19I0.) 

1.  Afpkai.  and   Bbbob    (I   1007*)— Law   of 

THR  Cask. 

The  opinion  of  tb«  Supreme  Court  on  a 
former  appeal  was  thereafter  the  law  of  the 
case  as  to  all  qnestlong  passed  upon  by  it. 

[15d.  Note.— For  other  cases,  see  Appeal  and 
Error,   Cent   Dig.  ||  4358-4368,   4427;    Dec 
Dig.  §  1097.*) 
3.  EvioKKCE  (I  211*)— Adhissiohs— Txsn- 

MONT  or  FOBMKB  TKIAI.. 

On  the  second  trial  of  an  action  on  a 
benefit  insorsnce  certificate  defended   on   the 


freoad  <hat  tto  aaaibar  had  Um  saapeadad 
tor  noopayataat  «t  aa  aaaessmcnt  wbera  plain- 
tlir  atteaiptad  to  show  that  the  aaaeanBcnt  was 

Cld  befora  it  baeama  overdua,  dafandant  abooU 
va  baen  permitted  to  Introdues  tiatiwoay 
aivaB  by  00*  «t  Uia  beneflciariaa  on  tha  oric- 
ual  trial  that  the  assessment  was  net  paid 
until  after  the  membar'B  death,  tithouA  aha 
did  not  taatify  aa  a  witneas  oa  the  seoond  triaL 
[Ed.  Note.— For  other  easea,  sae  Evideaos^ 
Cent  Dig.  H  7S8-744;   Dea  Dig.  |  211-*] 

3.  EviDKKea  (J  282*)  —  AoiaaaxBiun— As- 
mssioaa. 

Bev.  St  1908,  |  7284,  permitting  a  party 
to  can  an  oppoaiag  party  tor  erosa-examina- 
tiob  without  Ming  ooneloded  tbataby,  doea  not 

erevent  proof  of  admissions  by  such  an  oppoa- 
ig  party  withoot  eaUing  him  for  eroaa-exam- 
Inaboa 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Cent  Dig.  ||  1019-1021:    Vec  Dig.  i  202.*] 

4.  IifaxTBAWCE  (I  69S*)-^OTUAi.  BBNxrrr  Is* 
stmARoa— Laws  ov  ths  Obdbb— Fobcs. 

The  rules  and  regulations  of  tteaefit  insur- 
ance societies,  providing  sock  dladpUne  aa  will 
enable  them  to  pvomptly  collect  tlieir  does 
and  meet  their  ohHgationa,  will  be  anioscsd  kf 
the  eourta. 

[Ed.  Note.- For  other  eaaea,  see  Insotanoa^ 
Cent  Dig.  i  1838;    Dec.  Dig.  |  69S.*] 

Appeal  from  District  CJoart,  Pitkin  Coonty; 
John  T.  Shnmatak  Judge. 

Action  by  Uriah  Taylor,  aa  guardian  of 
May  McDonald  and  others,  minor  heirs  of 
William  U.  McDonald,  deceased,  against  the 
Grand  Lodge  of  Oie  Ancient  Order  of  United 
Workmen  of  the  State  of  Colorado.  Judg- 
ment for  plaintiff,  and  defendant  appeal^ 
Reversed. 

See,  alaoi,  44  Colo.  373,  00  Pac.  67a 

8.  8.  Abbott  of  Denver,  for  appellant  Io- 
nian H.  Haya,  of  WIllcox,  for  appdlee. 

BEm  J.  Thla  Bult  waa  brought  In  tha 
district  court  of  Pitkin  county,  Colo.,  by 
Uriah  Taylor,  aa  guardian  of  May,  Helen, 
William,  and  Bryan  McDonald,  minora,  heira 
of  William  H.  McDonald,  deceased,  against 
the  Orand  Lodge  of  the  Ancient  Order  of 
United  Worlunen  of  the  State  of  Colorado 
on  a  certificate  of  Insurance  to  recover  the 
sum  of  |2,0CO,  with  Intereat  at  the  rata  of 
8  per  cent  per  annum. 

The  controlling  iasue  in  the  case  la  wheth- 
er the  deoeaaed,  William  H.  McDonald,  or 
any  one  for  him,  paid  the  assessment  due  la 
February,  1904,  before  the  death  of  the  in- 
sured, which  took  place  about  March  13, 
1904.  WiUlam  H.  McDonald,  deceased,  held 
his  certificate  on  condition  that  he  should 
"pay  assessments  made  upon  him  for  the 
beneficiary  or  guaranty  fund  or  lodge  dues 
to  the  financier  of  the  lodge  of  which  he 
waa  a  member  on  or  before  the  last  day  of 
the  month,  in  which  said  assessment  or  lodge 
dues  are  levied  (or)  ahall  forfeit  all  his  righta 
aa  such  member,  ahall  stand  suspended  from 
all  rights,  beneflta  and  privileges  of  the  or- 
der from  and  after  that  date,  and  shall  not 
be  reinstated  except  as  hereinafter  provided." 
The  power  la  taken  away  by  the  constitution 
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Of  fhe  order  from  any  grand  lodge  bfficer, 
subordinate  lodge,  or  any  other  officer  to 
waive  any  provision  whatever  of  the  consti- 
tution of  the  lodge. 

.  Under  the  constitution  and  general  laws 
of  the  order,  any  suspended  member,  who 
has  forfeited  all  of  bis  rights  by  reason  of 
the  nonpayment  of  his  assessments  for  the 
beneficiary  or  guaranty  funds  or  lodge  dues, 
may  be  reinstated,  if  he  be  living,  at  any 
time  within  three  months  from  the  date  of 
such  suspension  by  paying  all  assessments  and 
lodge  dues  that  have  been  levied  during  the 
time  of  the  suspension,  Including  the  pending 
assessments  and  dues  at  the  time  of  the  sus- 
pension, and  upon  furnishing  a  certificate  of 
good  health  at  the  time  the  assessments  are 
paid  in  the  manner  and  upon  the  blank  pre- 
scribed by  the  order,  by  a  majority  vote  of 
the  lodge. 

It  Is  charged  and  proven  that  there  was  an 
assessment  called  for  on  the  1st  day  of  Feb- 
ruary, 1904,  as  provided  for  in  the  laws  of 
the  order;  and  It  is  charged  by  the  appel- 
lant that  the  said  William  H.  McDonald  did 
not  pay  the  same  on  or  before  the  last  day 
of  the  said  calendar  month,  to  wit,  the  last 
day  of  February,  1904,  and,  by  reason  of  the 
nonpayment  thereof,  the  said  McDonald  be- 
came suspended  from  the  order,  and  lost  and 
forfeited  all  his  rights,  and  that  the  said 
beneficiary  certificate  became  suspended ;  and 
that  the  said  McDonald  was  never  in  his 
lifetime  reinstated  in  said  order,  and  could 
not,  under  the  laws  of  said  order,  be  rein- 
stated after  his  death.  The  appellee  avers 
In  his  replication  that  the  appellant  Is  es- 
topped to  plead  the  constitution  and  laws  of 
the  order  or  of  the  state  because  he  alleges 
that  the  order  has,  by  custom  and  conduct 
in  dealing  with  the  deceased  and  other  mem- 
bers of  the  order,  waived  and  condoned  the 
payment  of  all  dues,  assessments,  and  require- 
ments of  the  technical  regulations  of  the  or- 
der, and  pleads  payment  on  the  26th  day  of 
February,  1904,  of  the  $3.50  assessment  then 
due.  This  case  was  before  the  Supreme 
Court  on  substantially  the  same  pleadings 
and  the  same  evidence  as  are  before  ns  in 
this  hearing,  and  was  decided  at  the  Sep- 
tember term.  IflOS.  and  is  reported  In  44 
("olo.  S~3,  378,  99  Pac.  670. 

[1]  The  opinions  of  the  Supreme  Court  on 
a  former  appeal  of  the  case  become  there- 
after the  law  of  the  case  as  to  all  questions 
passed  upon  by  It.  First  National  Bank  of 
Ouray  v.  Shark,  City  Treasurer,  63  Colo. 
446,  128  Pac.  56-60. 

When  this  case  was  before  the  Supreme 
Court  it  held  that :  "No  officer  or  member  of 
the  supreme  or  of  the  subordinate  or  in- 
ferior lodge  had  the  power  to  waive  per- 
formance of  any  duty  Imposed  upon  or  re- 
quired by  any  lodge  officer  or  member  by 
any  of  the  laws,  rules,  or  regulations  ot  the 
gupreme  lodge."  Grand  Lodge  of  the  Ancient 
Order  of  United  Workmen  y.  Taylor,  44  Colo. 


376,  99  Pac.  672.  The  Snpreime  Court  far- 
ther held  that :  "The  uncontradicted  evidence 
Is  that  MdDonald,  the  insured,  died  not  later 
than  the  13th  day  of  March,  1904.  The  as- 
sessment upon  him  and  other  members  for 
the  next  preceding  month  of  February  had 
been  levied,  and  the  assessment  was  not  paid 
before  the  last  day  of  that  month,  or  at  all, 
and  was  not  tendered  by  any  one  to  the  finan- 
cier until  the  14th  of  the  following  month  ot 
March,  the  day  after  the  death  of  the  in- 
sured. Mugfur  was  then  the  financier  of  the 
lodge.  Its  members.  It  appears,  were  mostly 
worklngmen,  and  to  accommodate  them  Mug- 
fur  permitted  payments  of  monthly  assess- 
ments to  be  made  to  his  wife  at  their  home 
and  authorized  her  to  sign  receipts  for  such 
payments  In  his  name.  The  evidence  Is  clear 
that  no  one  but  Mugfur  and  his  wife  had 
any  authority  to  receive  payment  of  assess- 
ments. Both  of  them  swore  positively  that 
neither  McDonald  nor  any  one  for  him  paid 
or  offered  to  pay  McDonald's  February  as- 
sessment during  that  month.  The  day  after 
McDonald's  death,  one  of  bis  children  tend- 
ered to  Mugfur  the  February  assessment,  but 
was  Informed  at  the  time  by  him  that  it 
was  too  late  and  that  he  could  not  receipt 
for  the  same.  Being  further  Importuned  to 
accept  this  money  and  tender  it  to  the  sub- 
ordinate lodge  to  see  If  it  would  be  accepted 
by  the  order,  Mugfur  took  the  money  from 
the  insured's  daughter  and  told  her  that, 
while  be  could  not  receipt  for  the  same,  be 
would  present  the  matter  to  the  lodge  to  see 
if  any  relief  could  be  given.  Subsequently 
be  presented  his  request  to  the  lodge  and 
was  informed  that  under  the  rules  and  regu- 
lations the  money  could  not  be  accepted  and 
was  ordered  to  return  the  money.  Mugfur 
tendered  the  money  back  to  the  Insured's 
daughter,  and  she  refused  to  accept  it  The 
only  testimony  that  might  be  claimed  as  tend- 
ing to  contradict  this  testimony  was  the  state- 
ment of  Mugfur  himself  on  cross-examination 
that  some  of  the  members  of  the  order,  but 
not  McDonald,  had  left  money  for  their  as- 
sessments with  a  local  merchant,  which  aft- 
erwards was  tendered  to  the  financier  and 
receipts  therefor  given,  and  that  assessments, 
but  not  McDonald's,  bad  sometimes  been  re- 
ceived after  the  last  day  of  the  particular 
month  for  which  they  were  levied ;  but  in  no 
case  is  there  any  evidence  that  money  had 
been  tendered  by  or  accepted  from,  bene- 
ficiaries of  an  insured  after  his  death.  We 
think  this  evidence  shows  that  McDonald's 
assessment  for  the  month  of  February  was 
not  paid  during  that  month,  and  that  pay- 
ment of  the  same  was  not  tendered  until  aft- 
er his  death.  This,  under  the  plain  and  un- 
ambiguous language  of  the  rules  and  regu- 
lations of  the  order,  operated  as  a  suspen- 
sion, and  thereby  the  insured  forfeited  all 
rights  to  participate  In  the  beneficiary  fund." 
44  Colo.  871,  378,  99  Pac.  672,  supra.  This 
eftectoally  disposes  of  the  claim  of  waiver 
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or  estoppel  of  the  subordinate  lodge  or  the 
supreme  lodge  as  far  as  the  evidence  was 
concerned  when  before  the  Snpreme  Court. 
We  thluk  that  there  is  no  material  change 
in  the  weight  of  the  evidence  now  from  what 
It  was  when  before  the  Supreme  Court. 

On  the  first  trial  the  plaintiff  tried  the 
case  upon  the  theory  that  the  money  to  pay 
the  February  assessment  was  left  with  May 
MdDonald  in  due  time  and  that  she,  for 
some  cause,  failed  to  pay  the  same;  and  on 
the  further  assumption  that  the  financier  of 
the  lodge  had  been  accustomed  to  receive 
the  money  after  the  suspension,  and  there- 
fore It  was  estopped  from  claiming  a  for- 
feiture. The  Supreme  Court,  when  this  case 
was  before  it,  conclusively  settled  that  ques- 
tion. After  discussing  the  contention  of  the 
appellee  that  the  financier  had  at  some  times 
received  assessments  after  the  last  day  of 
the  particular  mouth  for  which  they  were 
levied,  the  court  forcibly  said:  "But  in  no 
case  is  there  any  evidence  that  money  bad 
been  tendered  by,  or  accepted  from,  bene- 
ficiaries of  an  insured  after  his  death.  We 
think  this  evidence  shows  that  McDonald's 
assessment  for  the  mouth  of  February  was 
not  paid  during  that  month  and  that  pay- 
ment of  the  same  was  not  teudered  until  aft- 
er his  death,  and  thereby  the  insured  lost  all 
right  to  participate  in  the  beneficiary  fund." 

[21  We  have  closely  compared  the  evidence 
considered  by  the  Supreme  Court  when  the 
case  was  before  it  and  the  evidence  present- 
ed to  us  here,  and  there  is  no  substantial  dif- 
ference, except  that  the  trial  court  in  the 
second  trial  excluded,  wrongfully  we  think, 
the  admissions  of  May  SIcDonald,  one  of  the 
beneficiaries,  In  her  testimony  in  the  orig- 
inal trial  to  the  effect  that  her  father  gave 
her  the  money  to  pay  the  February  assess- 
ment and  told  her  to  pay  it  if  he  did  not, 
and  that  she  kept  the  money  until  after  the 
death  of  her  father  and  then  tendered  It 
to  the  financier  of  the  lodge;  that  she  knew 
that  her  father  was  dead  at  the  time  and 
knew  that  he  had  not  paid  the  assessment 

On  the  first  trial  in  the  district  court,  the 
chief  purpose  seemed  to  be  to  establish  a 
custom  to  take  money  after  the  suspension 
for  failure  to  pay.  The  Supreme  Court 
when  the  case  was  before  it,  held  that  this 
did  not  relieve  them  from  a  failure  to  pay 
before  the  insured  died.  On  the  second 
trial  the  pressure  seems  to  have  been  di- 
rected toward  an  effort  to  prove  an  actual 
payment  of  the  assessment  within  the  time 
required  by  the  regulations  of  the  order; 
bnt  we  think  they  utterly  tailed  to  improve 
on  the  case  as  presented  in  the  Supreme 
Court 

The  appellee  did  not  call  May  McDonald 
as  a  witness.  The  appellant  called  the  ste- 
nographer, who  took  her  testimony  when  on 
the  stand  in  the  former  trial  wherein  she 
admitted  that  her  father  gave  her  the  money 
to  pay  the  as.ses8meut  on  or  about  the  26th  | 
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day  of  February,  1904,  and  directed  her  to 
pay  if  he  did  not  and  had  him  thoronglily 
Identify  her  testimony,  and  then  offered  it 
in  evidence  as  admissions  against  her  In- 
terests as  a  beneficiary  under  the  certificate. 
Counsel  for  appellee  objected  because  she 
was  in  court  and  could  testify. 

[8]  The  judge  sustained  the  objection,  imr- 
Uculariy  calling  attention  to  section  7284 
of  the  Revised  Statutes  of  1908,  permitting 
one  party  to  an  action  to  call  another  iwrty 
opi)Oslng  him  to  the  stand  for  cross-examina- 
tion without  the  party  calling  for-  such 
examination  being  concluded  thereby,  and 
allows  the  party,  so  calling  for  such  exam- 
ination, to  rebut  it  by  counter  testimony. 
We  think  this  clearly  injurious  error.  Thfe 
statute  cited  does  not  take  from  either 
party  any  legal  right  they  had  before  to  use 
the  admissions  of  parties  in  Interest  made 
In  opposition  to  principles  for  which  they 
were  then  contending. 

Jones  on  Evidence  (2d  Ed.)  {  236,  states 
the  rule  in  this  language:  "If  the  testimony 
is  of  such  a  character  as  to  constitute  an 
admission  of  the  parties,  it  is  not  necessary 
to  lay  a  foundation  for  its  reception  by  first 
asking  the  party  if  be  has  made  such  state- 
ments, nor  is  it  necessary  that  the  state- 
ment should  at  the  time  of  making  it  appear 
to  be  against  the  interest  of  the  party.  The 
statement  is  admissible  if  at  the  time  of  the 
trial  it  is  inconsistent  with  the  contention 
of  the  party  who  made  it"-  Mr.  Jones 
further  states:  "In  a  suit  by  or  against 
several  persons,  who  are  proved  to  have  a 
joint  interest  in  the  decision  a  declaration 
made  by  one  of  them  while  engaged  in  the 
joint  business  concern,  a  material  fact  with- 
in his  knowledge  is  evidence  against  him 
and  against  all  who  are  parties  with  him  in 
the  suit"  Jones  on  EX'idence,  supra,  %  248. 
In  speaking  to  the  same  subject,  our  Supreme 
Court  says:  "The  fourth  error  assigned  is 
that  the  court  erred  in  allowing  the  defend- 
ant to  introduce  In  evidence  the  testimony 
of  appellant  given  on  the  trial  of  this  action 
In  the  county  court  The  objection  made  to 
the  introduction  of  this  evidence,  and  to  the 
reading  of  the  same  to  the  jury,  was  that 
the  appellant  was  present  in  court  and  could 
have  been  made  a  witness.  This  objection 
is  not  well  taken.  The  sworn  testimony  of 
a  party  to  an  action  may  be  used  against 
such  party  as  an  admission."  Buddee  v. 
Spaugier,  12  Colo.  216,  223,  20  Pac.  760,  763; 
Clayton  v.  Clayton,  4  Colo.  410-417;  Holman 
V.  Land,  etc.,  20  Oolo.  7-12,  36  Pac.  797. 

We  find  the  overwhelming  weight  of  Uie 
evidence  in  Iwth  records  sent  to  the  Supreme 
Court  against  the  allegation  that  the  assess- 
ment, due  in  B'ebruary,  1904,  was  paid;  and 
we  think  in  each  instance  that  the  trial  judge 
should  have  directed  Judgment  In  favor  of 
the  defendant. 

[4]  These  fraternal  organizations  are  not 
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for  profit,  bnt,  u  tbo  oartlflcatea,  coiwtlta- 
tloD,  and  by-laws  indicate,  a  body  of  nelsti- 
bora,  nsoalljr  of  Bmall  meana,  wbo  afllllate 
for  mutual  benelltg,  and  each  member  la 
■object  to  the  same  rule*  and  regulations. 
It  la  essential  that  they  require  such  dlacl- 
jAlne  as  will  oiable  the  circles  or  lodges  to 
pronvtly  ctrflect  their  dues  so  as  to  meet 
their  obligations;  otherwise  the  yery  exist- 
ence of  the  body  would  be  deistroyed. 

Tb««  Is  no  provision  or  authority,  either 
by  the  lodges  mt  the  state,  for  the  collection 
of  dues  by  process  of  law.  The  organizatiaa 
makes  Its  own  laws  and  regulations.  The 
relations  of  the  members  to  the  lodge  are 
such  that  every  member  knows  these  regula- 
>tlons  and  is  aware  ot  the  consequences  If 
be  dies  while  suspended.  And,  much  as 
we  may  regret  to  see  these  beneficiaries  lose 
all  interest  in  the  benefit  fund,  we  are 
compelled,  under  our  duties,  to  enforce  all 
rules  and  regulations,  like  those  involved  in 
this  case,  on  the  demand  of  the  lodges 
against  their  own  members. 

There  are  many  more  Important  qnesti(Hi8 
raised  in  this  record;  bnt  we  feel  that  we 
should  devote  no  more  time  to  the  same, 
and  the  Judgment  Is  hereby  reversed,  for 
the  reasons  herein  stated. 

(M  Colo.  App.  tu)    •=^=" 

CITY  AND  COtJNTT  OF  DENVER  t. 
RHODES. 

(Court  of  Appeal*  of  Colorado.    April  14, 
1813.) 

1,  MtlNICIFAI.    COBPOBATIOHS    (i   771*)— 3lDB- 
WALSB— RSFAIBS. 

A  mnnicipal  corporation  is  under  a  duty  to 
keep  Its  sidewalks  la  a  reaaonably  aofe  condi- 
tfon  and  Is  liable,  where  the  accumulation  of  ice 
and  snow  rendered  the  same  unsafe  for  trav- 
elers. 

[Ed.  Not*.— For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  {  1^;  Dec  Dig.  | 

2.  Mdnicipai.  Cobforatiohs  (|  821*>— Iwjxt- 

BIES    FBOII    STBBKIB— AonONS— JUBT    Qintfl- 

noK. 

It  is  nsnally  a  <]uestion  for  the  Jar^ 
whether  a  city  had  notice  of  the  unsafe  condi- 
tion of  a  sidewalk  by  reason  of  snow,  ice,  etc. 

[EH.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  |i  1746-1757;  Dec. 
Dig.  I  821.»!| 

Cunningham,  P.  J.,  and  King,  J.,  dissenting. 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver ;   Carlton  M.  Bliss,  Judge. 

Action  by  Ella  R.  Rhodes  against  the  City 
and  County  of  Denver.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

H.  Llndsley,  F.  W.  Sanborn,  G.  Q.  Ricli< 
mond,  W.  H.  Bryant,  and  J.  A,  Marsh,  all  of 
Denver,  for  appellant  Stephen  W.  Ryan 
and  H.  N.  Hawkins,  both  of  Denver,  for  ap- 
pellee. 

HURLBUT,  J.  Aetton  began  February  13, 
1909.  In  her  amended  complaint  plaintiff 
(appellee)  alleges  that  she  received  personal 


Injuries  from  barlnc  ftllea  upon  defmdantfg 
sidewalk  on  December  22,  1908.  The  rigbt 
to  recover  is  baaed  upon  tbe  alleged  negli- 
gence of  defeodant  In  permitting  aa  aocnmn- 
latioa  of  snow  and  loe  to  remain  upon  its 
sidewalk  In  a  populous  pert  of  the  city  ftrom 
December  17tli  to  the  22d,  after  due  notice 
of  the  unsafe  condition  of  the  sidewalk  oc- 
casioned thereby.  Plaintiff  recovered  Jndff' 
ment,  and  the  case  la  here  by  appeaL 

The  undl^mted  evidence  tends  to  ehev 
that  there  was  a  snowfall  of  about  eight 
laches  on  December  18th  and  17th,  follow- 
ed by  general  cold  weather  from  that  time 
untU  the  22d;  that  about  7:30  in  tbe  eve- 
ning of  the  last-mentioned  day  plaintUC,  ac- 
companied by  three  other  pedestrians,  was 
walking  on  the  sidewalk  In  a  westerly  direc- 
tion on  tbe  north  side  of  Fourteenth  arenue, 
and,  after  crossing  the  alley  betwe«>  Penn- 
sylvania and  Lc^an  streets,  stepped  upon  the 
sidewalk  and  Inunediately  slipped  and  fdl 
thereon,  receiving  the  Injuries  of  which  she 
complains;  that  the  part  of  the  sidewalk  on 
which  she  fell  was  covered  with  a  rough 
and  slU>pery  accumulation  of  ice  and  snow 
and  was  In  an  unsafe  condition  for  use  by 
pedestrians;  that  the  place  where  the  in- 
Jury  occurred  was  In  a  populous  residential 
portion  of  the  dty ;  that  the  sidewalk  where 
the  accident  happened  was  adjacent  to  va- 
cant lots;  and  that  the  city  had  known  for 
years  that  the  lots  adjoining  the  sidewalk 
where  the  injury  occurred  were  vacant  The 
evidence  also  shows  amount  of  thawing, 
freezing,  and  sunshine  each  day,  and  the 
general  weather  conditions  existing  at  the 
time  and  for  a  week  or  more  prior  to  the 
happening  of  the  accident 

[1]  The  rule  re^)ecting  duties  of  munld- 
palUies  to  maintain  safe  sidewalks  for  the 
use  of  pedestrians  Is  stated  in  City  of  Boul- 
der V.  Nlles,  9  Colo.  415,  12  Pac.  632,  as 
follows:  "It  may  be  said,  generally,  that 
the  duty  imposed  upon  mnnicipal  corpora- 
tions in  respiect  to  its  sidewalks  is  a  duty 
to  keep  them  In  a  reasonably  safe  condition. 
Upon  persons  using  the  sidewalks  the  duty 
Imposed  is  that  of  ordinary  care.  Under 
conditions  of  increased  danger,  there  la  Im- 
posed a  duty  of  increased  care.  These  are 
general  principles  to  be  understood  and  ap- 
plied in  the  light  of  the  drcomstances  of 
each  particular  case." 

In  28  Cyc.  p.  1373,  we  find  the  following: 
"The  rule  requiring  a  municipal  corporation 
to  exercise  ordinary  care  to  keep  ita  side- 
walks In  a  reasonably  safe  condition  for  the 
ordinary  purposes  of  travel  applies  to  the  re- 
moval of  aocumnlations  of  ice  and  snow,  and 
for  injuries  due  to  its  negligence  in  this  re- 
gard it  wUl  be  Uable,"  etc. 

In  the  instant  ease  it  Is  ronclusively 
shown  that  the  accumulation  of  Ice  and 
snow  on  the  sidewalk  rendered  the  same  ni^ 
safe  for  travel  by  pedestrians. 
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[2]  Tbe  extent  of  the  Bnowtall  la  also 
shown,  condition  of  the  weather  thereafter, 
location  of  the  sidewalk  as  a  pnblie  way, 
and  lapse  of  time  between  the  snowfall  and 
acddeat.  Such  being  the  case,  the  court  be- 
low left  it  to  the  jury  to  say  whether  or  not, 
under  all  the  circumstances,  the  city  had  due 
notice  of  the  unsafe  condition  of  the  side- 
walk and  a  reasonable  time  thereafter  in 
which  to  remove  the  ice  and  snow,  and 
whether  or  not,  in  the  exercise  of  reasona- 
ble care,  the  city  was  negligent  in  not  rem- 
edying the  defect  prior  to  the  accident  The 
jury  passed  on  these  questions  and  rendered 
a  modest  verdict  for  plaliitifl.  The  case 
seems  to  have  been  fairly  and  impartially 
tried.  We  are  not  inclined  to  disturb  the  ver- 
dict ;  nor  would  we  have  felt  disposed  to  dis- 
turb the  rerdict  had  it  been  in  favor  of  de- 
fendant. The  general  current  of  authority 
seems  to  assign  to  Juries  the  duty  of  deter- 
mining controverted  tacts  In  this  class  of 
eases.  Thompson  on  Negligence,  I  6184; 
Cloui^iessey  v.  City  of  Waterbury,  51  Conn. 
406,  60  Am.  Rep.  88;  GoUins  r.  Council 
Bluffs,  32  Iowa,  324,  7  Am.  Rep.  200;  HaU 
▼.  City  of  Lowell,  10  Cush.  (Mass.)  260;  Sco- 
▼iUe  ▼.  Salt  Lake  City,  U  CUh.  60,  39  Pac. 
481;  Foxworthy  t.  OUy  of  Hastings,  25 
Neb.  183  ;t  Townsoid  r.  City  of  Butte,  41 
Ifont  410,  109  Paa  969;  Nebraska  City 
▼.  Rathbone,  20  Neb.  288,  29  N.  W.  920 ;  Dis- 
trict of  Columbia  t.  Frazer,  21  App.  D.  C. 
164;  Griffith  v.  City  and  County  of  Denver, 
132  Pac.  67,  decided  by  the  Supreme  Court 
April  7,  1913. 

In  the  last  case  cited  the  court  was  called 
npoo  to  decide  whether  or  not  the  city  was 
negligent  In  constructing  and  maintaining  a 
Sidewalk  at  a  greater  angle  than  that  fixed 
by  ordinance.  It  was  held  that  the  city's 
acts  in  that  respect  were  not  negligence  per 
se,  but  It  was  for  the  Jury  to  decide  wheth- 
er or  not,  under  all  the  circumstances  of  the 
case,  the  sidewalk  so  constructed  and  main- 
tained was  dangerous  to  travel  and  consti- 
tuted negligence  on  the  part  of  the  dty. 
Justice  Bailey,  speaking  for  the  court,  said: 
"The  testimony  shows  that  the  walk  in  ques- 
tion had  an  inclination  toward  the  street 
slightly  in  excess  of  that  fixed  by  ordinance. 
Counsel  for  plalntitt  urge  that  this  conclu- 
sively establishes  negligence  against  the  dty. 
The  court  Instructed  the  Jury  that  such  fact 
did  not  In  and  of  itself  alone  necessarily 
establish  negligence,  but  that  It  was  a  fact 
which  the  Jury  should  take  into  considera- 
tion, with  all  of  the  other  testimony,  in 
reaching  a  conclusion  as  to  whether  the  walk 
was  of  a  defective  or  dangerous  construc- 
tion. •  •  •  The  effect  of  the  excessive  in- 
clination upon  the  safety  of  the  walk  was 
one  of  fact,  Involving  the  question  of  neg- 
ligence on  the  part  of  the  city,  a  matter 
clearly  for  the  Jury  to  determine  upon  all  of 
the  testimony,  where  it  was  properly  left" 

Reading  the  instructions  as  a  whole,  we 


think  they  wer«  consistent  with  each  other, 
and  fairly  submitted  the  case  to  the  Jury  uih 
on  all  substantial  issues  before  them  for  con- 
sideration. Under  the  views  above  express- 
ed, we  deem  it  uimecessary  to  notice  other 
assignments  of  errors  discussed  by  counsel 
in  their  oral  argument  and  briefs. 
The  Judgment  is  affirmed. 

CUNMIMGHAM,  P.  Jf.,  and  KING,  J.,  dla* 
seat^ 


(M  Colo.  An>.  ES) 

UI]TER  T.  WRIGHT. 

(Court  of  Appeals  of  Colorada    April  14,    1 
1913.)  ! 

1.  PiXADiRO  (|  193*)— DxinTBBCB— Obottnds. 

Under  MiUg"  Ann.  Code,  |  60,  prescribing 
the  available  groanda  of  demurrer,  a  demurrer 
on  the  gronnd  that  the  contract  pleaded  ia 
the  eomplauit  was  illegal  and  void,  contrary  to 
public  policy  and  good  morals  and  could  not 
be  enforced,  was  unauthorized. 

[Ed.  Note.— -For  other  cases,  see  Pleading, 
Cent  Dig.  {{  426,  428-436,  437-443;  Dec.  Dig. 
I  193.  •! 

2.  COIPOBATIOIIS    (I   186*)— Stookhou>x8»~ 
RiOHTB— FiDWCTAKT  RxLATIOlf. 

A  mere  stockholder  of  a  corporation,  un- 
like a  director,  sustains  no  fiduciary  relation 
to  the  corporation  and  is  under  no  doty  to 
serve  it;  hence,  in  the  absence  of  fraud,  ha 
may  deal  with  the  corporation,  its  debts  or 
property,  as  though  he  were  a  stranger. 

[Sd.  Note. — For  other  cases,  see  Corpora- 
tions,  Cent    Dig.   if  696-701;    Dec.    Dig.   | 

8.   COBPOKATIOm  (I  183*)  — gTOCIKH0I.DXSS-« 

Pbopkbtt— PimoHASK  OF  Tax  Titlb. 

Property  of  a  corporation  having  been 
sold  for  taxes,  a  contract  by  a  stockholder  with 
the  tax  sale  purchaser,  by  which  the  Utter 
•greed  to  procure  a  tax  deed  and  then  convey 
the  tax  title  to  such  stockholder,  was  neither 
contrary  to  public  policy.  hooMty,  or  good 
morals,  and  hence  the  stockholder  could  not  be 
deprived  of  a  decree  of  specific  performance 
on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Corpora* 
tions.  Cent  Dig.  f  691;   Dec  Dig.  f  183.*] 

Appeal  from  District  Court,  Bagle  County  t 
Charles  Cavender,  Judge. 

Suit  by  George  S.  Wright  against  R.  J. 
Meyer.  Judgment  for  plaintlfl,  and  defends 
ant  appeals.    Afllrmed. 

Henry  R.  Rhone,  of  Grand  Junction,  for 
appellant  John  A.  Ewing  and  Frazer  At^ 
nold,  both  of  Denver,  for  appellee. 

HURLBUT,  J.  May  28,  1908,  platnHlT 
(appellee)  Instituted  suit  against  defendant 
(appellant)  in  Eagle  district  court  The  com- 
plaint, among  other  things,  allied  that  on 
June  10,  1907,  the  Gold  Belt  Mining,  MilUnf 
&  Prospecting  Company  of  Council  Bluffs, 
Iowa,  a  corporation,  was  the  owner  of  cer- 
tain i>atented  claims,  machinery,  and  im- 
provements therein  described;  that  the 
taxes  upon  said  premises  were  delinquent 
for  the  year  1900,  and  the  property  had  been 
sold  by  the  treasurer  of  Ebgle  eoimty  on  the 
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17tb  day  of  October,  1901,  for  sucb  delin- 
quent taxes ;  tbat  at  tbe  tax  sale  defendant 
purchased  said  property  and  received  a  treas- 
urer's certiflcate  tberefor;  tbat  on  June  10, 
1907,  plaintiff  was  interested  in  tbe  property 
as  a  stockholder  and  as  attorney  for  tbe 
Ktockbolders  of  said  mining  company,  and  on 
that  day  entered  into  a  written  contract  with 
defendant,  under  tbe  terms  of  which  defend- 
ant agreed  to  obtain  a  treasurer's  deed  for 
the  premises  in  pursuance  of  bis  certificate 
of  sale  and  thereupon  convey  tbe  said  prop- 
erty to  plaintiff;  and  that,  in  consideration 
of  such  conveyance,  plaintiff  agreed  to  pay 
defendant  tbe  full  amount  of  taxes,  with  in- 
terest and  penalties  and  all  other  expenses 
incurred  by  defendant  In  obtaining  said 
deed.  The  contract  provided  for  an  alterna- 
tive consideration  to  be  paid  by  plaintiff  at 
his  option,  not  necessary  to  consider.  The 
contract  contained  an  acknowledgment  by 
defendant  of  tbe  receipt  of  $10  from  plain- 
tiff as  part  payment  of  the  consideration. 
The  complaint  further  alleges  tbat  on  Au- 
gust 2,  1007,  it  was  found  and  determined 
that  a  balance  of  1397.75  was  due  defend- 
ant under  tbe  terms  of  said  contract,  which 
sum,  on  tbe  7tb  day  of  August,  1907,  plain- 
tiff paid  to  defendant,  which  be  received 
and  retained;  tbat  on  October  27,  1907,  de- 
fendant received  from  tbe  treasurer  of  said 
county  the  tax  deed  for  tbe  premises  de- 
scribed ;  that  defendant  had  paid  all  subse- 
quent taxes  and  had  done  all  things  necessa- 
ry and  requisite  to  entitle  blm  to  tbe  tax 
deed  aforesaid ;  tbat  plaintiff  complied  with 
and  ]>erformed  all  tbe  terms  of  said  contract 
on  bis  part  to  be  complied  with  and  per- 
formed; that  defendant  refused  to  convey 
to  plaintiff  tbe  said  property  and  bis  inter- 
est therein  acquired  by  virtue  of  tbe  tax 
deed,  closing  with  a  prayer  for  specific  per- 
formance of  the  contract  and  general  relief. 
To  this  complaint  a  demurrer  was  Interposed 
l)y  defendant,  containing  two  grounds :  First, 
that  the  complaint  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action;  sec- 
ond, "tbat  the  contract  set  oat  in  said  com- 
plaint is  illegal  and  void,  contrary  to  public 
policy,  contrary  to  good  morals,  and  cannot 
be  enforced."  The  demurrer  was  afterwards 
heard  by  tbe  court  and  overruled,  whereupon 
defendant  elected  to  stand  on  his  demurrer, 
saved  proper  exceptions  to  the  court's  ruling, 
and  took  the  case,  by  apijeal,  to  tbe  Supreme 
Court  The  case  is  now  before  us  for  deter- 
mination by  lawful  transfer  from  the  Su- 
preme Court 

[1]  As  we  interpret  the  demurrer,  only 
one  ground  recognized  by  the  Code  is  therein 
stated,  to  wit,  tlie  first.  Tbe  alleged  second 
ground  does  not  state  any  one  of  tbe  seven 
reuKous  for  demurrer  found  in  section  50, 
Mlll.s°  Annotated  Code.  The  matters,  how- 
ever, contained  in  this  second  ground  could 
l)roliably  be  urged  in  supi)ort  of  the  first. 
The  record  shows  that,  after  defendant  elect- 
ed to  stand  on  bis  demurt-er,  evidence  was 


introduced  on  behalf  of  plaintiff  to  sustain 
the  allegations  of  tbe  complaint,  but  sucb 
evidence  does  not  appear  in  tbe  abstract  of 
record.  Tbe  decree,  however,  appears  there- 
in and  is  conclusive  as  to  its  finding  of 
facts. 

But  one  question  is  before  tbe  court,  a 
determination  of  which  is  decisive  of  this 
appeal:  Did  the  complaint  state  facts  suf- 
ficient to  constitute  a  cause  of  action?  Ap- 
pellant contends  that  the  contract  of  June 
10,  1907,  set  out  in  the  complaint  is  illegal, 
void  on  its  face,  and  contrary  to  public  pol- 
icy and  good  morals,  and  tbat  other  aver- 
ments of  the  complaint  confirm  sudi  conten- 
tion. Tbe  averments  alluded  to  read  as  fol- 
lows: "Tbat  prior  to  tbe  said  lOtb  day  of 
June,  1907,  tbe  plaintiff  herein,  being  inter- 
ested as  a  .stockholder  and  as  tbe  attorney 
for  tbe  stockholders  of  said  mining  company, 
began  negotiations  with  the  defendant  with 
a  view  of  purchasing  said  tax  sale  certifi- 
cates and  the  rights  of  the  defendant,  R.  3. 
Meyer,  therein  or  thereto,  and  to  acquiring 
the  title  to  said  property  under  the  tax  deed 
to  be  Issued  by  the  treasurer  of  Eagle  coun- 
ty under  said  tax  sale  certiflcate  or  certifi- 
cates, and  to  acquire  such  title  under  said 
tax  deed  as  could  be  acquired  under  and  by 
virtue  of  sucb  sale  thereof  for  the  taxes  of 
tbe  year  1900."  In  view  of  these  allegations, 
appellant  reasons  that  a  stockholder  or  stock- 
holder's attorney  sustains  a  trust  relation 
toward  the  company,  and  cannot  purcha.<«e 
its  property  at  a  tax  sale,  either  in  the 
name  of  the  stockholder  or  tbe  attorney; 
that  tbe  same  is  prohibited  under  a  well- 
known  rule  of  equity ;  that  one  occupying  a 
fiduciary  relation  towards  his  principal  may 
not  purchase  tbe  property  of  tbe  principal 
without  his  consent,  nor  otherwise  deal  with 
tbe  same  to  his  own  advantage  and  profit 
We  fail  to  see  wherein  this  rule  is  applicable 
in  this  case. 

[2]  A  mere  stockholder,  unlike  a  director, 
is  under  no  duty  to  serve  bis  corporation. 
In  tbe  absence  of  fraud,  be  may  deal  with 
it  or  its  debts  or  property  as  any  stranger, 
lie  does  not  occupy  a  trust  relation  towards 
tbe  other  stockholders,  and  be  may  deal 
with  them  or  with  tbe  corporation  In  good 
faith. 

[3]  It  is  not  alleged  that  plaintiff  was  the 
attorney  for  the  company,  but,  even  it  such 
were  the  case  there  is  no  averment  from 
which  the  Inference  can  be  drawn  that  he 
acted  fraudulently  or  prejudicial  to  the 
rights  of  the  company  in  executing  the  con- 
tract in  question.  The  contrai-t  set  out  in 
the  complaint  is  free  from  ambiguity.  It 
requires  defendant  to  obtain  a  treasurer's 
deed  for  the  property  de.scrilied  in  tbe  com- 
plaint, and,  as  soon  as  such  deed  is  obtain- 
ed, convey  sucb  proi)erty  to  plaintiff.  It  re- 
quires plaintiff  to  pay  defeudunt  certain 
sums  of  money  to  be  used  for  the  purposes 
stilted.  The  comphiiut  shows  tbat  plaintiff 
made   ail  payments  required   of   blm   and 
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Otherwise  compUea  with  all  the  terms  of 
the  contract,  while,  on  the  contrary,  defend- 
ant secured  the  tax  deed  but  refused  to 
make  the  conveyance  as  he  had  agreed  to 
do.  As  we  read  the  complaint,  not  a  line 
or  word  therein  shows,  or  tends  to  show, 
violation  of  any  trust  by  plaintiff,  nor  does 
it  show  any  act  or  thing  done  or  said  by  him 
which  suggests  bad  faith  or  moral  turpitude 
on  his  part  Everything  said  or  done  by 
him,  as  shown  by  the  complaint,  appears  to 
be  entirely  consistent  with  honesty  and  good 
morals.  True,  the  complaint  shows  that 
plaintlfT,  while  a  stockholder  and  attorney 
for  other  stockholders,  contracted  with  the 
holder  of  the  tax  sale  certificate  to  secure 
title  from  blm  by  deed  to  the  company's 
property  previously  sold  at  tax  sale.  It 
cannot  be  successfully  contended  that  this 
fact  by  Itself  Justifies  a  legal  presumption 
of  fraud.  For  anything  that  appears  to  the 
contrary  In  the  complaint,  the  entire  trans- 
action may  have  been  conducted  with  the 
full  knowledge  of  plaintiff's  clients  or  broth- 
er stockholders.  It  is  not  disclosed  by  the 
complaint  that  any  client  of  plaintiff,  the 
company  Itself,  or  any  stockholder  thereof 
Is  complaining  of  the  contract  or  plaintiffs 
relation  thereto.  We  do  not  think  the  au- 
thority or  reasoning  found  In  appellant's 
brief  are  applicable  to  tlie  Issues  presented 
on  this  appeal.  The  demurrer  admits  all 
the  facts  well  pleaded  in  the  complaint,  and 
we  are  satisfied  it  states  a  good  cause  of  ac- 
Uon. 
The  Judgment  is  affirmed. 


MOUNTAIN  SUPPLY  DITCH  CO.  ▼.  LIN- 
DEKUGEI* 

{Court  of  Appeals  of  Colorado.    April  14, 
1913.) 

1.  Plbadino    a  202*)— Demurbeb— INCOBPO- 

RATINO    IN   ARSWEB. 

The  practice  of  cballenging  the  sufficiency 
of  thf  complaint  by  a  clause  incorporated  in 
the  answer  not  cnlled  to  the  court's  attention 
imtil  trial,  instead  of  filing  a  separate  demur- 
rer, is  not  to  be  commended. 

[Ed.    Note.— For   other    cases,   see   Pleading, 
Cent.  Dig.  {  480;  Dec  Dig.  |  202.*] 

2.  Plbadino  (§  403*)— Complaint— Defects 
Cubed  by  Answer. 

-Mleged  defects  in  the  complaint  were  cur- 
ed by  the  answer  which  put  in  issne  the  very 
matters  which  defendant  contended  should  have 
been  pleaded  in  the  complaint,  in  order  to  state 
a  cause  of  action. 

TEd.    Note.— For   other   cases,   see    Pleading, 
Cent.  Dig.  fi  1343-1347;  Dec.  Dig.  {  403.*) 

8.  Waters  and  Water  Cot7bses  (|  252*)— 
MuTUAi.  Ditch  Companies— Duties  To- 
ward Stockuoldebs. 

It  is  the  duty  of  a  company  organized  to 
snpply  water  to  its  stockholders  by  means  of 
ditches  and  reservoirs  to  exercise  reasonable 
care  and  diligence  in  procuring  and  storing  wa- 
ter, keeping  its  reservoirs  in  repair  and  condi- 
tion to  retain  the  water,  and  making  a  ratable 
distribution  thereof,  and,  if  a  stockholder's  land 
is  so  situated  that  it  can  be  irrigated  from  only 


certain  reservoirs,  to  retain  a  sufGcient  amount 
of  water  in  those  reservoirs  for  his  land  if 
practicable  by  the  exercise  of  reasonable  care 
and  diliifpnce  and  without  prejudice  to  the  other 
stockholders. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  §  252.*] 

4.  Waters  and  Water  Courses  <|  232») — 
iMutuai,  Ditch  Companies— Duties  To- 
ward .Stockholders. 

Where  a  mutual  ditch  company  was  not 
distributing  its  water  to  its  stockholders  in  pro- 
portion to  their  shares  of  stock,  but  was  dis- 
tributing to  each  stockholder  what  he  might 
need  while  the  water  lasted,  it  did  not  perform 
its  duty  to  a  stockholder  by  limiting  him  to  his 
strict  pro  rata  share  while  water  was  being 
held  unused. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  |  252.*] 

6.  Waters  and  Water  Courses  (|  263»)— Ac- 
tion.s— Questions  fob  Jury. 

Whether  a  ditch  company  willfully  or  neg- 
ligently diverted  water  from  upper  to  lower 
reservoirs  from  which  a  stockholder's  land 
could  not  be  irrigated  as  shown  by  his  evidence, 
or  whether  it  exercised  reasonable  care  and  dil- 
igence for  the  protection  of  bis  rights,  were 
questions  for  the  jury. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  {  324;    Dec.  Dig.  { 
263.») 

a  Appeal  and  Error  (|  1002*)— Review- 
Questions  OF  Fact. 

A  fury's  finding  on  competent  substantial, 

conflicting  evidence  is  conclusive  on  the  Court 

of  Appeals,   although   it   may   believe   from   a 

reading  of  the   record  that  tlie  verdict  might 

well  have  been  otherwise. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error.  Cent  Dig.  ||  3935-3937;    Dec.  Dig.  f 

1002.»] 

7.  Appeal  and  Error  (i|  1032,  1033*)— Bub- 
den  OF  Showing  Ebrob. 

The  judgment  will  not  be  reversed  unless 
appellant  shows  error  actually  or  presumptively 
prejudicial  to  it,  and  hence,  where  the  only  er- 
ror shown  was  manifestly  favorable  to  appel- 
lant, it  would  be  disregarded. 

[Eid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Die.  H  4047-4051,  40o2-i062; 
Dec.  Dig.  it  103-2,  1033.»] 

Appeal  from  District  Court,  Larimer  Coun- 
ty; James  E.  Garrigues,  Judge. 

Action  by  August  Lindekugel  against  the 
Mountain  Supply  Ditch  Company.  Judgment 
for  plaintift,  and  defendant  appeals.  Af- 
firmed. 

Rhodes  &  Temple,  of  FL  Collins,  for  appel- 
lant John  J.  Herring,  of  Aztec,  N.  M.,  for 
appellee. 

KINO,  J.  From  a  verdict  and  Judgment  in 
favor  of  the  plaintiflT  in  the  sum  of  $1,225, 
the  defendant  appealed. 

[1]  The  first  question  presented  by  the  as- 
signments of  errors  is  that  the  complaint  does 
not  state  a  cause  of  action.  No  separate 
demurrer  was  filed,  but  the  sufficiency  of 
the  complaint  was  challenged  by  a  clause 
incorporated  in  the  answer,  and  the  atten- 
tion of  the  court  was  first  called  to  it  after 
the  Jury  had  been  impaneled  and  sworn  to 
try  the  cause  upon  its  merits.  That  prac- 
tice has  become  customary  in  some  sections 


*For  oUier  cases  see  same  topic  and  ssction  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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of  the  state  bnt  Is  not  to  be  commended, 
either  as  to  the  manner  of  pleading  or  the 
delay  In  presenting  the  Issue  of  law.  "It  is  a 
custom  more  honored  In  the  breach  than  in 
the  observance."  It  Is  dilatory  and  savors  of 
obstructive  tactics  rather  than  of  an  attempt 
to  reach  trial  on  the  merits.  The  demurrer 
was  overruled,  and  no  objection  on  the 
ground  of  insufficiency  of  the  complaint  was 
made  to  the  evidence  offered. 

[2]  However  faulty  It  may  be,  we  think  the 
complaint,  as  aided  by  the  answer,  which  to 
some  extent  cured  its  defects,  may  be  sus- 
tained. It  is  alleged,  in  substance,  that  de- 
fendant, appellant  here,  is  a  mutual  ditch 
company  organized  as  a  corporation  under 
the  laws  of  Colorado  for  the  purpose  of  fur- 
nishing water  to  its  stockholders  for  Irriga- 
tion; that  plaintiff  was  a  stockholder  of  said 
corporation  to  the  extent  of  62%  shares,  and 
was  the  owner  of  240  acres  of  land  requiring 
irrigation,  lying  under  defendant's  ditches 
and  reservoirs  and  having  no  other  source  of 
supply;  that  in  the  spring  of  1907  plaintiff 
prepared  and  seeded  to  grain  .178  acres  of 
said  land,  and  was  entitled  to  and  demanded 
water  for  its  irrigation;  that  a  small  quan- 
tity was  furnished  in  June,  sufficient  only  to 
irrigate  40  acres  once,  and  that  thereafter 
defendant  failed,  refused,  and  neglected  to 
furnish  plaintitr  any  water;  that  it  pur- 
posely and  voluntarily  diverted  all  the  water 
stored  in  certain  reservoirs  for  the  express 
purpose  of  irrigating  plaintiff's  land,  and  the 
only  reservoirs  from  which  his  land  could  be 
irrigated,  from  those  reservoirs  into  other 
reservoirs  and  to  other  lands,  by  reason  of 
which  plaintiff's  crops  were  destroyed  or  se- 
riously injured.  Defendant  answered,  deny- 
ing its  willful  diversion  of  the  water  so 
stored,  as  alleged  in  the  complaint,  and  al- 
leged that  it  distributed  the  water  in  accord- 
ance with  its  regular  custom,  and  to  the 
best  interests  of  all  its  stockholders,  includ- 
ing the  plaintiff  whenever  he  was  entitled 
thereto,  and  it  had  any  water  for  the  use  of 
Its  stockholders,  thus  putting  in  Issue  the 
very  matter  which  defendant  contends  was 
necessary  to  be  pleaded  in  the  complaint  in 
order  to  state  a  cause  of  action. 

[3]  The  defendant  company,  having  been 
organized  for  the  purpose  of  supplying  water 
to  its  stockholders  by  means  of  a  ditch  and 
reservoir  system,  assumed  and  was  charged 
by  law  with  the  duty  of  exercising  rea- 
sonable care  and  diligence  in  procuring  and 
storing  the  water,  keeping  Its  storage  reser- 
voirs In  repair  and  condition  to  retain  the 
same,  and  making  ratable  distribution  there- 
of; and,  if  plaintiff's  land  was  so  situated 
that  it  could  be  irrigated  from  certain  reser- 
voirs only,  it  was  its  duty,  if  practicable, 
by  the  exercise  of  reasonable  care  and  dili- 
gence, and  without  prejudice  to  the  other 
stockholders,  to  retain  a  sufficient  amount  of 
water  In  such  reservoirs  to  irrigate  those 
lands.    Bocky  Ford,  etc,  Co.  r,  Simpson,  6 


Colo.  App.  30,  33,  S6  Fac.  638;  Knowles  t. 
Clear  Creek,  etc.,  Co.,  18  Colo.  209,  32  Fac. 
279;  Miller  v.  Imperial  Water  Co.,  166  Cai 
27,  103  Pac.  227,  24  L.  B.  A.  (N.  S.)  372.  Its 
failure  to  perform  this  duty  and  the  injury 
resulting  to  plaintiff  therefrom  is  charged  in 
the  complaint  No  reason  is  assigned  why 
the  defendant,  in  the  exercise  of  that  reason- 
able care  and  ordinary  prudence  with  which 
it  was  charged,  should  run  the  stored  water 
out  of  the  upper  reservoirs,  whence  it  could 
be  readily  distributed  to  all  parties  entitled 
thereto,  until  it  became  apparent  and  reason- 
ably certain  tliat  they  could  be  refilled  from 
the  stream,  or  unless  the  condition  of  the 
reservoirs  rendered  it  unsafe  to  retain  the 
water  therein.  It  is  asserted  by  defendant 
that  the  reservoirs  were  refilled  to  abont  the 
extent  of  the  depletion,  but  upon  that  point 
the  evidence  was  conflicting. 

It  is  contended  that  the  evidence  is  insuffi- 
cient to  support  the  verdict  It  was  admit- 
ted that  defendant  is  a  mutual  ditch  company, 
but  It  is  claimed  that  the  evidence  fails 
to  show  either  willful  or  negligent  failure 
of  defendant  to  perform  any  of  its  duties, 
and  particularly  that  it  failed  to  deliver  to 
the  plaintiff  his  full  share  of  the  water  In 
proportion  to  his  stock.  The  evidence  on 
plaintiflTs  part  shows  that  early  in  May  all 
the  water  was  run  from  the  two  upper  reser- 
voirs, the  only  ones  from  which  plaintifl 
could  be  supplied  that  year,  into  another 
situated  below  his  land,  and  there  held  un- 
used throu^out  the  entire  season  while 
plaintifTs  crops  were  burning  up  with 
drought 

[4]  Defendant's  evidence  shows  that  the  wa- 
ter was  not  being  distributed  tn  proportion  to 
the  stockholding,  but  to  each  stockholder  what 
he  might  need  while  the  water  lasted;  and 
it  is  further  shown  by  one  of  its  witnesses 
who  farmed  a  large  acreage  that  year  for  the 
president  of  the  company  that  he  had  plenty 
of  water.  Under  this  evidence,  the  iflalntlfl 
could  not  be  limited  to  bis  strict  pro  rata 
share  while  water  was  being  held  unused. 

[5,  6]  Whether  the  defendant  exerdsed  rea- 
sonable care  and  diligence  for  the  protection 
of  plaintifTs  rights  as  a  stockholder  when  it 
ran  all  the  water  from  the  upper  storage  to 
the  lower,  and  whether  in  fact  it  did  so 
divert  it,  willfully  or  negligently,  were  mat- 
ters for  the  Jury,  and  its  finding  on  compe- 
tent, substantial,  conflicting  evidence  is  con- 
clusive on  this  court,  although  we  may  be- 
lieve from  a  reading  of  the  record  that  the 
verdict  might  weU  have  been  otherwise.  The 
verdict  is  not  obviously  excessive,  and  coun- 
sel have  not  pointed  out  wherein  its  excess, 
if  any,  may  be  discovered. 

[7]  It  Is  also  contended  that  instruction 
No.  5,  given  by  the  court,  la  erroneous.  In 
that  respect  we  agree  with  counsel,  as  there 
Is  no  evidence  on  which  to  predicate  the 
instruction ;  but  it  is  manifestly  favorable  to 
the  defendant^  and  therefore  not  prejudicial 
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to  It    Reversal  may  not  be  requiied  nnleu 
appellant  shows  error,  actually  or  presump- 
tively prejudicial  to  It    Harrison  t.  Hodges 
et  al.,  49  Colo.  106,  111  Pac.  700. 
The  Judgment  Is  affirmed. 


PUZZIiB  MINING  &  REDDCTION  CX).  r. 

MORSE  BROS.  MACHINERY 

&   SUPPLY   CO. 

(Court  of  Appeals  of  Colorado.     April  14, 
1913.) 

1.  Sales  (J  472*)— Conditionai.  Salks— Se- 
CBEX  Lien— Vaudity. 

A  conditional  Bale  reservine  a  secret  lien 
to  the  vendor  is  void  in  Colorado  as  against 
creditors  or  subsequent  holders  having  no  no- 
tice thereof,  and  who  are  injuriously  affected 
thereby,  being  treated  as  to  such  persons  as  an 
absolute  sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  |§  1368-1376;   Dec.  Dig.  i  472.*] 

2.  Sales  (§  472*)— Conditionai.  ob  Abso- 
lute Salb:— Third  Pebsons. 

A  leasee  of  a  mine  contracted  with  the  less- 
or to  place  certain  machinery  on  the  property, 
and  for  this  purpose  purchased  the  machinery 
from  plaintiff  under  a  conditional  sale  of  which 
the  lessor  had  no  knowledge,  and  had  the  same 
installed  on  the  property.  Jleld,  that  as  to  the 
lessor  the  sale  of  the  machinery  was  absolute 
and  not  conditionaL 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §1  1366-1376 ;  Dec.  Dig.  {  472.») 

3.  FixTUBES  (§  14*)- Nature  of  Abticles— 
MlNINO  MACniNEEY— Pekmanent  Acces- 
BioN  TO  Fbeehold — Replevin. 

Plaintiff  sold  certain  boilers  and  mining 
machinery  for  installation  at  a  mine.  The  boil- 
ers were  incased  in  masonry  and  the  machinery 
bolted  to  solid  foundations.  All  of  the  articles 
were  necessary  to  the  successful  operation  of 
the  whole  plant,  or  to  some  iJart  of  the  ma- 
chinery, and  It  appeared  that  it  was  the  buy- 
er's intention  to  make  a  permanent  accession 
to  the  freehold  and  to  use  it  solely  for  the  de- 
velopment and  operation  of  the  mine.  Held, 
that  the  machinery  constituted  a  part  of  the 
freehold,  and  that  replevin  could  not  be  main- 
tained by  the  seller  to  recover  the  same. 

[Bd.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  SS  22,  25 ;   Dec.  Dig.  i  14.*] 

Appeal  from  District  Court,  Summit  Coun- 
ty ;  Charles  Cavender,  Judge. 

Action  by  the  Morse  Bros.  Machinery  & 
Supply  Company  against  the  Gold  Dust  Con- 
solidated Mining  Company,  In  which  the  Puz- 
zle Mining  &  Reduction  Company  intervenes. 
From  a  Judgment  for  plaintiff.  Intervener 
appeals.    Reversed. 

Charles  F.  Carnlne,  of  Denver,  for  appel- 
lant. Elliott  &  Bardwell,  of  Denver,  for  ap- 
pellee. 

CUNNINGHAM,  P.  J.  January  30,  1908, 
appellee  (hereinafter  refeiTed  to  for  conveni- 
ence as  the  Maohluery  Company)  Instituted  a 
replevin  suit  against  the  Gold  Dust  Consoli- 
dated Mining  Company  (hereinafter  referred 
to  as  the  Gold  Dust  Company)  to  recover 
possession  of  certain  mining  machinery 
which  the  Machinery  Company  had  thereto- 
fore sold  to  the  Gold  Dust  Company,  and  on 


which  a  balance  ronalned  due.  The  Machin- 
ery Company  Inslsbs  that  the  sale  was  a  con- 
ditional one,  and  the  tittle  was  not  to  pass 
from  it  to  the  Gold  Dust  Company  until  the 
machinery  had  been  paid  for.  There  were 
two  sales  and  two  written  contracts  of  sale. 
In  all  respects  alike,  in  which  It  was  spe- 
ciflcally  provided  that  "the  entire  title  and 
ownership  of  the  machinery  should  remain 
in  the  Machinery  Ck>mpany  and  vendor  until 
the  full  payment  of  all  installmenta  due 
thereon,  together  with  interest"  And  It  was 
further  stipulated  In  said  written  contracts 
between  the  Machinery  Company  and  the 
Gold  Dust  Company,  vendor  and  vendeei, 
"that  the  latter  received  the  property  as 
bailee  of  the  former."  The  Gold  Dust  Com- 
pany was  in  possession  of  certain  placer  min- 
ing property  as  lessee,  the  title  to  the  prop- 
erty being  in  the  Puzzle  Mining  &  Reduc- 
tion Company,  appellant  here;  said  company 
being  hereinafter  referred  to  aa  the  Puzzle 
Company.  The  machinery  in  question  was 
purchased  for  and  installed  upon  this  prop- 
erty. The  pertinent  portions  of  the  lease 
under  which  the  Gold  Dust  Company  was 
operating  the  mine  required  It  "to  take  pos- 
session of  the  mill  then  on  the  property,  to 
add  to  and  install  therein  such  machinery 
and  appliances  as  might  be  necessary  in  the 
treatment  of  the  ore  from  the  mine,  and  to 
increase  the  capacity  of  said  mill  to  at  least 
sixty  tons  daily."  Incorporated  in  the  lease 
was  an  option  which  permitted  the  Gold 
Dust  Company,  under  certain  conditions,  to 
become  the  purchaser  of  the  mining  property 
covered  by  the  lease.  In  connection  with 
this  option  agreement  appears  the  following: 
"It  Is  further  understood  and  agreed  that  in 
case  of  the  forfeiture  of  the  said  lease,  the 
payments  made  thereunder  shall  be  consider- 
ed as  rental  for  said  property  up  to  the  time 
of  such  forfeiture,  and  that  all  machinery 
and  appliances  Installed  in,  and  all  improve- 
ments made  upon,  said  property  shall  revert 
to  the  first  parties  hereto" — the  first  parties 
being  the  Puzzle  Company. 

It  will  be  seen  that  one  of  the  considera- 
tions for  the  lease  and  option  agreement  was 
the  purchase  and  installation  by  the  lessee, 
the  Gold  Dust  Company,  of  such  machinery 
and  appliances  as  might  be  necessary  for  the 
treatment  of  the  ore;  said  purchase  and  In- 
stallation of  machinery  to  be  in  addition 
to  the  machinery  on  the  property  at  the  time 
the  lessee  and  prospective  purchaser,  the 
Gold  Dust  Company,  took  possession  thereof. 
This  Is  an  Important  fact  which  must  be 
borne  in  mind.  It-  may,  we  think,  be  fairly 
inferred  that  the  machinery  here  involved 
was  purchased  by  the  Gold  Dust  Company  of 
the  Machinery  Company,  and  added  to  the 
plant  already  upon  the  property,  In  fulfill- 
ment of  that  requirement  of  the  lease  and 
option  to  which  we  have  just  directed  atten- 
tion. 


•For  other  cases  see  same  topic  and  section  NUllBER  In  Dae.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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Aside  from  certain  objections  -which  it  filed 
to  tlie  replevin  bond,  the  Gold  Dust  Com- 
pany made  no  appearance  whatever  in  the 
case.  On  Febmary  3,  1908,  appellant,  the 
Puzzle  Company,  filed  its  petition  in  inter- 
vention, and  thereafter  the  contest  was  sole- 
ly between  the  intervener  and  the  Machinery 
Company.  For  the  purpose  of  preventing  the 
Machinery  Company  from  removing  the  ma- 
chinery from  the  mine,  the  Puzzle  Company 
instituted  injunction  proceedings,  which  were, 
as  we  view  the  record,  but  auxiliary  to  the  re- 
plevin proceeding  and  designed  simply  to 
maintain  the  statu  quo.  We  shall  therefore 
uuil<e  no  reference  to  the  injunction  feature  of 
the  case,  further  than  to  say  that  it  was  dis- 
liosed  of  on  the  trial  at  the  same  time  the  is- 
sues raised  in  the  replevin  suit  were  beard ; 
the  two  cases  being  consolidated  by  stipula- 
tion. The  case  was  tried  to  the  court  with- 
out a  Jury;  the  trial  Judge  finding  that  there 
was  due  the  Machinery  Company  from  the 
Gold  Dust  Company  $1,085.14.  By  the  decree 
the  intervener,  the  Puzzle  Company,  was  giv- 
en 30  days  in  which  to  pay  this  amount  to 
the  Machinery  Company,  and  in  case  payment 
of  this  sum  was  not  made  by  the  Puzzle  Com- 
pany within  the  time  specified  the  right  of 
pos-session  of  the  machinery  was  awarded  to 
the  Machinery  Company. 

The  Puzzle  Company  defended  upon  two 
distinct  theories;  the  first  being  that  the 
sale  was,  under  the  authorities  of  this  state, 
an  absolute  one,  and  that  the  attempt  on  the 
part  of  the  Machinery  Company  to  reserve 
a  secret  lien  should  not  be  upheld.  Its  sec- 
ond defense  was  based  upon  the  contention 
that  the  mining  machinery  had  become  so 
affixed  to  the  realty  as  to  become  a  part 
thereof;  hence  could  not  be  recovered  in  a 
replevin  suit  In  any  event,  nor  at  all  as 
against  the  intervener,  which  had  in  the 
meantime  declared  a  forfeiture  of  the  lease 
and  re-entered  into  possession  of  the  mining 
property.  It  will  thus  be  perceived  that  two 
difficult  questions  are  presented  for  our  de- 
termination. 

1.  The  authorities  pertaining  to  condition- 
al sales  are  far  from  harmonious;  the  rule 
pertaining  to  fixtures,  and  when  personal 
property  loses  its  identity  as  such  and  be- 
comes merged  in  the  real  estate  to  which  it 
is  attached,  is  made  to  depend  largely  upon 
the  facts  of  each  particular  case.  Hard- 
ware Co.  V.  McCarty,  10  Colo.  App.  220,  50 
I'ac.  744.  The  first  question  has  been  re- 
peatedly before  the  courts  of  this  state  for 
consideration.  See  George  v.  Tufts,  5  Colo. 
!(>.">;  Weber  v.  Dlebold,  2  Colo.  App.  68,  29 
Pac.  747;  Tufts  v.  Beach,  8  Colo.  App.  35, 
44  Pac.  771;  First  Congregational  Church 
V.  Grand  Rapids  Co.,  15  Colo.  App.  46,  60 
Pac.  &48;  Andrews  T.  Colo.  Savings  Bank, 
20  Colo.  313,  36  Pac.  902,  46  Am.  St  Rep. 
201;  Jones  v.  Clark,  20  Colo.  353,  38  Pac. 
371;   Clark  t.  Bright,  80  Colo.  199,  69  Pac. 


500;  Coors  v.  Reagan,  44  Colo.  126,  96  Paa 
966. 

[1]  It  Is  not  necessary  that  we  should  an- 
alyze these  cases,  or  quote  at  length  from 
them.  Suflice  It  to  say  that,  contrary  to  the 
ruling  in  many,  perhaps  the  majority,  of  the 
states,  the  doctrine  in  Colorado  has  become 
well  established  that  a  conditional  sale  re- 
serving a  secret  lien  to  the  vendor  Is  void 
as  against  creditors  or  subsequent  holders 
having  no  notice  thereof,  and  who  are  in- 
juriously affected  thereby.  Mr.  Justice  Max- 
well, in  the  Coors  Case,  supra,  quotes  the 
following  with  approval  from  the  Weber 
Case,  supra:  "Appellee,  having  vested  Wood 
with  the  possession  and  all  indicia  of  owner- 
ship, it  was  not  a  bailment,  but  a  sale  sub- 
ject to  defeasance  upon  a  subsequent  con- 
dition, an  arrangement  known  only  to  the 
parties  themselves.  A  party  who,  by  his  own 
acts,  places  another  in  the  ostensible  posi- 
tion of  owner  should  be  estopped  to  deny 
such  ownership.  Private  transactions  of  thi.s 
character  are  not  favored,  and  they  are  op- 
posed to  public  policy."  In  other  words,  such 
conditional  sales,  as  against  third  parties 
having  no  notice  thereof,  and  who  are  in- 
juriously affected  thereby,  must  be  treated 
as  absolute  sales.  Hence,  so  far  as  the 
Puzzle  Company  is  concerned,  the  sale  of  the 
machinery  in  the  instant  case  must  be  treat- 
ed as  absolute. 

[2]  There  are  additional  reasons  appearing 
in  the  contracts  of  sale  entered  into  between 
the  Machinery  Company  and  the  Gold  Dust 
Company  why  these  sales  must  be  regarded 
as  absolute,  so  far,  at  least,  as  the  Puzzle 
Company  is  concerned,  under  the  rule  In  An- 
drews V.  Colorado  Savings  Bank,  supra,  viz.: 
A  promissory  note  was  given  by  the  Gold 
Dust  Company,  the  vendee,  to  the  Machinery 
Company,  the  vendor,  for  the  balance  due, 
and  the  agreements  further  provided  that: 
"Said  party  of  the  second  part,  the  vendee, 
agrees  that  they  will  promptly  pay  to  the 
party  of  the  first  part  the  purchase  price 
for  said  property,  when  and  as  the  same 
shall  become  due  and  payable  as  aforesaid." 
In  the  Andrews  Case  Mr.  Justice  Goddard, 
spealcing  for  the  court,  says :  "Notwlttistand- 
ing  the  agreement  itself  provides  that  tlie 
title  to  the  seating  shall  remain  in  Andrews 
&  Co.  until  such  payment  in  cash  sliall  have 
been  made  therefor,  thus  evidencing  an  In- 
tent to  make  the  sale  conditional,  so  far  as 
the  transfer  of  the  title  is  concerned,  that 
such  an  intention  is  rebutted  by  the  terms 
and  stipulations  in  the  notes  given  in  pur- 
suance of  the  agreement;  they  being  abso- 
lute obligations,  making  the  purcliaser  un- 
co udltionally  liable  for  the  purchase  price. 
The  optiomil  payment  of  the  purchase  price 
is  as  essential  to  constitute  a  tran.saction  a 
conditional  sale  as  the  couditiouul  passing  of 
the  title;  and  a  transaction  that  in  express 
terms  imposes  an  uuconditloiml  liability  upon 
the  vendee  to  pay  the  purchase  price  for  tba 
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property  delivered,  howerer  characterized  by 
the  imrtles,  is  essentially  and  In  legal  effect 
an  absolute,  and  not  a  conditional,  sale." 

Inasmuch  as  the  lease  from  the  Puzzle 
Company  to  the  Gold  Dust  Company  required 
the  latter  to  purchase  and  Install,  by  way  of 
addition  to  the  plant,  other  mining  machin- 
ery necessary  to  the  proper  operation  of  the 
mine,  such  requirement  being  one  of  the  con- 
siderations moving  from  the  lessee  to  the 
lessor.  In  the  purchase  and  installment  of 
the  machinery-  here  ■  Involved  the  Gold  Dust 
Company,  the  lessee,  was  but  carrying  out 
one  of  the  conditions  of  the  lease  and  option. 
The  consideration  having  been  in  a  sense 
paid  to  the  lessor  (who  is  not  shown  to  have 
had  knowledge  of  the  secret  Hen)  by  the 
lessee  when  it  installed  the  machinery  in 
question,  this  consideration  can  not  now  be 
recovered  by  the  Machinery  Company  from 
tlie  lessor,  in  virtue  of  a  secret  lien  Incident 
to  a  so-called  conditional  sale.  The  harsh- 
ness of  this  rule  is  more  apparent  than  real, 
since  the  records  of  the  county  wherein  the 
mining  property  is  located  afforded  notice 
to  the  Macbinei*}'  Company  at  the  time  it 
sold  the  machinery  to  the  lessee  that  the 
record  title  of  the  mining  property  was  in 
the  Puzzle  Company.  While  the  lease  in 
question  appears  not  to  have  been  recorded, 
yet  the  Machinery  Company  could  have  eas- 
ily ascertained  what  the  provisions  of  the 
lease  were;  at  least  there  is  nothing  in  the 
record  to  indicate  any  difficulty  which  it 
would  have  encountered  in  this  behalf.  No 
great  hardship  Is  perceived  in  a  rule  which 
requires  the  vendor  of  mining  machinery  to 
obtain  from  the  owner  of  the  record  title  of 
mining  property  on  which  the  machinery  he 
sells  is  to  be  Installed  and  used  consent  to 
the  reservation  of  a  vendor's  lien  before  de- 
livering such  machinery  to  a  purchasing  les- 
see. 

[3]  2.  The  machinery  sold  by  the  Machin- 
ery Company  to  the  Gold  I>ust  Company, 
and  which  is  involved  in  this  controversy, 
consisted  of  the  following  articles:  One  35 
H.  P.  boiler;  one  80  H.  P.  boiler;  two 
Frue-Vanners ;  four  iron  pulleys ;  one  wood 
pulley;  and  four  No.  5  Wllfrey  tables.  We 
have  followed  the  language  used  in  the  ab- 
stract in  describing  these  articles  of  machin- 
ery. As  we  understand  the  terms,  the  Frue- 
Vajiners  and  the  Wllfrey  or  Wilfley  tables 
are  all  used  for  the  same  purpose,  and  con- 
stitute heavy  mining  machinery.  The  testi- 
mony concerning  the  installation  of  this  ma- 
chinery shows  that  the  boilers  were  held  in 
place  by  stone  casings  laid  up  in  mortar  and 
cement,  and  were  connected  with  the  bal- 
ance of  the  mill  by  proper  piping.  The  shaft- 
ing was  attached  by  bolts  to  the  timber  or 
framework  of  the  mill.  The  tables  were 
framed  in  a  foundation  resting  upon  the 
eal*thwork  of  the  mill,  and  all  the  tables  be- 
ing connected  to  the  shafting  by  bolts.  The 
macbinist  wbo  helped  Install  this  macbinery. 


was  «fiked  the  following  questions  and  gave 
the.  following  answers:  "Q.  Describe  to  the 
court  the  manner  in  which  the  tables  are  in- 
stalled. A.  We  put  them  down  the  way  we 
usually  do  to  make  them  stay.  Q.  Describe 
more  in  detail.  A.  In  that  we  made  an  ex- 
tra foundation  and  set  them  on,  made  a  good 
solid  foundation,  and  they  were  fastened 
down  solid.  They  fasten  the  Wilfley  table 
down  with  a  lag  screw  to  tM^  foundation 
made  especially  for  that  That  is  about  all 
that  was  necessary  to  do.  Q.  Tell  the  man- 
ner in  which  it  [the  80  IL  P.  boiler]  was  in- 
stalled. A.  It's  put  in  in  a  stone  wall,  as 
we  usually  install  boilers  of  that  kind,  and 
connected  to  the  engine.  Both  boilers  are 
connected.  Q.  What  would  be  necessary,  Mr. 
Gilbert,  in  order  to  remove  the  80  H.  P.  boil- 
er you  refer  to?     A.  Disconnect  the  engine. 

•  ♦  •  Q.  What  else  would  be  necessary 
in  order  to  remove  the  80  H.  P.  boiler  from 
the  mill  besides  disconnecting  it  from  the 
engine?  A.  Just  simply  a  lot  of  work.  Q. 
What  effect  would  it  have,  if  any,  on  the 
stone  or  cement  casing?    A.  We  would  tear 

I  that  all  down."  Under  the  ruling  in  this  ju- 
risdiction these  fixtures  become  a  part  of  the 
realty.  Roiieville  Co.  v.  Iowa  Co.,  15  Colo. 
20,  24  Pac.  020,  22  Am.  St.  Rep.  373 ;  Hard- 
ware Co.  V.  McCarty,  10  Colo.  App.  200-219, 
50  Pac.  744;  Mosca  Town  Co.  v.  Wellington. 
39  Colo.  326,  89  Pac.  783,  121  Am.  St.  Rep. 
175;  Gibson  Co.  v.  McXichols,  51  Colo.  59, 
116  Pac.  1011.  The  facts  in  the  last  case 
cited,  and  the  Rosevllle  Case  in  15  Colorado, 
are  strikingly  similar  to  the  facts  here  under 
consideration,  both  as  to  the  character  of 
the  property  and  the  manner  of  its  installa- 
tion. In  Hardware  Co.  v.  McCarty,  supra,  it 
Is  said:  "Now,  it  is  not  absolutely  nece?sary 
that  in  order  to  constitute  a  fixture,  so  as 
to  take  an  article  from  without  the  line  of 
personal  property,  it  should  be  permanently 
affixed  to  the  freehold  by  physical  attach- 
ment    This  may  or  may   not  be  the  case. 

•  *  •  The  controlling  questions  now,  in 
determining  as  to  a  large  class  of  articles 
whether  they  partake  of  a  real  or  a  personal 
character,  are  the  Intention  of  the  party  to 
make  a  permanent  accession  to  the  freehold 
and  the  use  to  which  the  article  is  to  be  ap- 
plied. [Citing  cases.]  If  It  constitutes  a 
part  of  a  plant  of  machinery  necessary  to 
the  successful  operation  of  the  whole,  or  if 
its  use  is  essential  to  the  operation  of  some 
part  of  the  machinery  which  is  physically 
attached  to  the  freehold,  then  it  may  in 
many  cases  be  properly  termed  a  fixture, 
even  though  it  wholly  lacks  a  permanent 
physical  attachment  to  the  realtj'." 

The  record  in  this  case,  we  think,  clearly 
shows,  not  only  that  the  articles  of  machin- 
ery here  in  controversy  were  necessary  to 
the  succe.ssful  operation  of  the  whole  plant, 
or  at  least  to  the  operation  of  some  part  of 
the  machinery,  but  it  further  shows,  with 
reasonable  clearness,  that  it  was  the  Inten- 
tion of  the  party  who  installed  the  nucbinr 
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ery  to  make  a  permanent  accession  to  the 
freehold  and  to  nse  these  articles  of  nuichin- 
ery  for  the  sole  purpose  of  the  derelopment 
and  operation  of  the  mine  on  which  they 
were  Installed.  Moreorer,  they  appear  to 
hare  been  attached  to  the  freehold  with  this 
partlcDlar  purpose  in  view.  To  hold  that 
this  machinery  did  not  become  a  part  of 
the  real  estate  upon  which  it  was  installed 
wonld  be  to  fly  In  the  face  of  an  unbroken 
line  of  adjudications  from  the  two  appellate 
courts  of  this  state 

The  judgment  of  the  district  ooort  Ja  xe- 
Tersed. 

(14  Ctdo.  App.  ■) 

NATIONAL  CONST.  CO.  t.  OWBNS. 

(Court  of  Appeals  of  Colorado.     April  14, 
1913.) 

APPXAI.     and     BbBOB     (i     1011*)— FUDINOS— 

C0N0LT7SIVKNEe& 

If  after  careful  weichins  the  conflicting 
evidence  leaves  it  doubtful  as  to  which  lide 
should  prevail,  the  Supreme  Court  will  not  dis- 
turb the  trial  court's  finding;  the  burden  be- 
ing on  appellant  to  affirmatively  show  error  to 
his  prejudice. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3883-3989;    Dec.  Dig.  | 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;   Greeley  W.  Whltford,  Judge. 

Action  by  Robert  L.  Owens  against  the 
National  Construction  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Robert  Collier  and  T.  Webster  Hoyt,  both 
of  Denver,  for  appellant  James  J.  McFee- 
ly,  of  Denver,  for  appellee. 

CUNNINGHAM,  P.  J.  On  March  26,  1903, 
plalntlfl  filed  his  complaint  In  the  district 
court  to  recover  damages  for  the  violation 
of  a  contract  or  agreement,  whereby  he  was 
to  perform  for  the  defendant  certain  work 
In  and  about  the  construction  of  manholes 
and  fiushers  which  constituted,  or  were  to 
constitate,  a  part  of  a  sanitary  sewer  sys- 
tem In  the  city  of  Denver.  After  having 
completed  a  portion  of  the  work  covered  by 
the  contract,  plaintiff  ceased  worldng.  He 
avers  that  the  defendant  violated  the  agree- 
ment, while  the  defendant  claims  that  the 
plaintiff,  wlthoot  cause,  ceased  work,  and 
became  thereby  responsible  for  the  breaking 
of  the  contract  Certain  modifications  as  to 
prices  for  different  items  of  work  were 
made  by  mutual  consent  of  the  parties,  aft- 
et  the  plaintiff  had  entered  upon  the  work, 
but  we  think  these  modificaUons  did  not 
constitute  a  new  contract,  as  appellant  con- 
tends. Plaintiff  alleges  that  at  the  time  the 
contract  was  broken  by  the  defendant  there 
remained  work  to  be  performed  under  the 
contract  upon  which  be  would  have  made  a 
dear  profit,  had  he  been  permitted  to  com- 
plete the  same,  of  $l,50a  This  Is  denied 
by  the  defendant 


Tli«  Jury,  npon  oonflictlnc  evidence,  found 
that  the  plalntlfl  was  entitled  to  recover 
(739.S0,  and  Judgment  for  that  amount  was 
entered  In  favor  of  plalntlfl.  The  evidence 
adduced  by  the  plalntlfl  to  support  his  dam- 
ages is  not  In  all  respecto  clear  and  satisfy- 
ing, bat  an  examination  of  the  entire  evi- 
dence disdoees  sufficient  grounds  to  support 
the  Judgment  After  hearing  all  the  evi- 
dence, and  the  motion  for  a  new  trial,  the 
trial  Judge  evidently  took  this  view  of  the 
matter,  and  we  cannot  say  that  be  was  not 
warranted  in  so  doing. 

[t]  The  Supreme  Court  of  Weet  Virginia, 
commenting  npon  the  duty  of  appellate 
courts^  when  reviewing  a  Judgment  based 
npon  conflicting  testimony,  uses  this  lan- 
guage: "If,  after  the  moat  careful  scrutiny, 
the  conflicting  testimony  leaves  the  case  in 
such  a  pivotal  condition  that  it  is  a  matter 
of  doubt  as  to  which  side  ought  to  prevail, 
it  becoming  a  mere  matter  of  conjecture, 
this  court  will  not  disturb  the  determina- 
tion of  the  lower  court,  in  obedience  to  an- 
other well-estebllshed  rule  that  the  burden 
is  on  the  appellant  to  affirmatively  show  er- 
ror to  his  prejudice."  Ward  v.  Ward,  43  W. 
Va.  1-10,  26  8.  E.  642,  64& 

Judgment  affirmed. 


(t4  Colo.  App.  96) 
CASTRHiLA  et  al  v.  VELOTTA  et  aL 

(Court   of   Appeals    of   Colorado.     April   14, 
1918.) 

1.  Watb»8  and  Wateb  CointsKS  (|  158*  )— 
liBASB— Watkb  Rights. 

Under  a  lease  of  farming  lands  for  tliree 
years,  with  an  option  to  purchase  at  the  end 
of  the  term,  which  provided  that  the  lessees 
should  have  the  right  to  use  the  seepage  water, 
subject  to  use  by  the  lessors  when  they  should 
need  it  the  lessees,  on  their  election  to  pur- 
chase the  land,  were  not  entitled  to  a  specific 
conveyance  of  the  right  to  the  seepage  water, 
free  from  any  prior  right  of  the  lessors. 

[Ed.  Note.— For  other  cases,  see  Waters  and 

Water  Courses,  Cent   Dig.  U  184,   186-188; 
Dec.  Dig.  f  15&*] 

2.  Watebs  and  Watkb  Ootnugxs  (|  168V6*)— 

AOBEKMENT    TO    FUKNISH   WATKB  TO   LESSIB 

— Damages. 

In  a  lessor's  Action  for  the  recovery  of 
fanning  lands  for  which  the  lessee  had  paid  a 
rental  of  $160  a  year  for  three  years,  in  which 
the  evidence  as  to  damages  claimea  to  have 
been  suffered  by  the  lessee  from  the  lessor's 
failure  to  furnish  water  was  conflicting,  the 
court  could  not  say  that  a  finding  of  |160  for 
each  of  the  two  years  that  the  lessee  held  over 
was  unreasonable. 

[Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  189;  Dec  Dig.  | 
158%.*1 

Appeal  from  District  Court;  Chaffee  Coun- 
ty;   Lee  Campion,  Judge. 

Action  by  Mlchele  Velotte  and  another 
against  Pompeo  CasttlUa  and  another,  with 
cross-action  for  specific  performance,  etc. 
Judgment  for  plaintiffs,  and  defendants  ai>- 
peal.    Affirmed. 


•V«r«tk«r«M«S(MsaMt*ple  aaA  seettoB  NOM^BR  la  Dse.  Die.  *  Am.  Dig.  K«r-M«.  Sarios  *  Rap'r  ladeua 
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George  D.  Williams,  of  Sallda  (John  A. 
Perry,  of  Denver,  of  counsel),  for  appel- 
lants. 

CUNNINGHAM,  P.  J.  On  the  Ist  day  of 
August,  1904,  the  appellants,  as  lessees,  en- 
tered into  an  agreement  with  the  appellees, 
who  were  the  owners  of  a  tract  of  farming 
land  consisting  of  about  126  acres,  whereby 
the  appellants  agreed  to  lease  said  land  for 
three  years  at  an  agreed  price  of  $150  per 
year.  Incorporated  in  this  agreement  was 
an  option  permitting  the  lessees  to  purchase 
the  land  at  the  expiration  of  their  lease  on 
the  terms  and  conditions  in  said  agreement 
set  forth.  The  controversy  arises  over  the 
diCCerent  construction  placed  upon  a  certain 
clause  In  the  agreement  pertaining  to  water 
rlgfat& 

At  or  before  the  expiration  of  the  lease 
the  appellants  signified  their  desire  and  in- 
tention to  exercise  their  option  of  purchase, 
and  tendered  the  first  payment  in  accord- 
ance with  the  provisions  of  the  option,  de- 
manding, however,  that  certain  water  rights 
should  be  specifically  set  forth  in  the  deed 
of  conveyance.    The  appellees,  placing  a  dif- 
ferent construction  upon  the  option  purchase 
than  that  contended  for  by  the  appellants, 
declined  to  make  the  deed,  and  after  much 
unavailing  effort  to  reach  some  basis  of  set- 
tlement appellees,  on  February  1,  1909,  filed 
their  complaint  in  the  district  court  for  the 
recovery  of  the  possession  of  the  land,  which 
appellants  continued  to  hold  after  the  ex- 
piration of  the  lease,  and  for  $1,500  damages. 
By  the  terms  of  the  leasehold  provisions  of 
the  agreement,  the  rights  of  the  appellants 
thereunder  expired  on  January  1,  1908.    The 
trial  occurred  August,   1909.     Nothing  was 
paid  by  the  appellants  for  the  use  of  the 
land  after  the  expiration  of  the  leasehold. 
The  defendants  answered,  admitting  the  leas- 
ing  provisions  of   the   agreement,   and   by 
way  of  cross-complaint  asked  for  the  specific 
performance  of  the  option  agreement.    They 
also  asked  for  damages  In  the  sum  of  $1,000 
for  loss  of  crops,   which  they  alleged  was 
due  to  the  failure  on  the  part  of  appellees 
to    furnish   during   the   leasing  period   the 
amount  of  water  which  they  alleged  they 
were  entitled  to  use  under  the  agreement 
All  of  the  parties  to  this  action  are  Italian, 
as    were  many  of    their   witnesses.     They 
spoke  our  language  InditTerently ;  certain  of 
the  witnesses  speaking  through  an  interpret- 
er, thereby  more  or  less  affecting,  In  point 
of  clearness,  the  testimony  given.    The  con- 
tract on  which  the  rights  of  all  of  the  par- 
ties depend  was  written  in  Italian,  and  the 
translations  introduced  add  appreciably  to 
tbe     difficulty    of    a    clear    understanding 
tbereof. 

[1]  1.  As  we  have  said,  the  whole  differ- 
ence between  the  parties  arises  over  the  con- 
struction of  that  feature  of  the  l^se  and 
option  agreement  pertaining  to  water  rights 
whicb  the  appellants  would  be  entitled  to 


use  during  the  time  they  operated  the  land 
as  lessees,  and  which  they  would  be  entitled 
to  a  conveyance  of  in  the  event  of  purchase^ 
The  following  is  all  that  appears  in  tbe 
agreement  that  In  any  wise  refers  to  the  wa- 
ter rights.  We  quote  from  one  of  the  trans- 
lations which  appellants  set  forth  in  their 
brief,  and  with  which,  apparently,  they  are 
satlsfled:  "The  Telotta  formally  bind  them- 
selves  to  furnish  to  Castrilla  &  Capra  all 
the  spring  water  coming  from  tbe  farm  in 
where  they  are  actually  settled,  viz.,  tbe  wa- 
ter commonly  called  'seepage  water,'  and 
this  outside  of  the  one  that  they  have  actual- 
ly the  right  During  the  term  of  the  rental 
any  and  all  trouble  that  may  be  caused  by 
the  t&nlt  of  Castrilla  and  Capra  will  fall 
over  them  and  at  any  time  that  the  Velotta 
will  be  in  need  of  the  seepage  water  they 
have  a  right  to  use  the  same."  It  appears 
from  the  record,  although  there  is  nothing 
specific  In  the  written  agreement  of  the 
lease  and  option  so  indicating,  that  there 
was  other  water  belonging  to  the  land  leas- 
ed which,  under  the  intention  and  under- 
standing of  the  parties,  appellants  would  be 
entitled  to  use,  and  to  receive  a  conveyance 
for  if  they  purchased,  besides  the  so-called 
"seepage"  or  spring  w&ter;  but  as  there 
was  no  controversy  over  these  last-named 
water  rights  further  reference  to  them  Is 
unnecessary. 

It  will  be  seen  from  what  we  have  quoted 
from  the  written  agreement  that  the  quanti- 
ty of  seepage  or  spring  water  which  appel- 
lees were  to  furnish  appellants  is  extremely 
uncertain  and  quite  incapable  of  ascertain- 
ment There  is  nothing  whatever  in  the 
record  which  discloses  with  anything  even 
approaching  definlteness  how  much  of  this 
seepage  or  spring  water  appellees  needed,  or 
for  what  portion  of  time  they  used  it,  end 
tbe  controversy  was  limited  to  this  seepage 
water  right  Appellants  were  unwilling  to 
accept  a  deed  to  the  land,  unless  this  par- 
ticular water  right  was  therein  spedflcally 
and  unqualifiedly  conveyed.  The  following 
questions  propounded  to  and  answers  made 
by  Castrilla  (who  seemed  to  represent  and 
speak  for  both  appellants)  while  he  was  on 
the  stand  indicate  with  reasonable  clear- 
ness his  attitude  at  the  time  he  made  the 
tender  and  demanded  a  deed.  He  was  tes- 
tifying through  an  Interpreter,  which  ex- 
plains the  use,  at  times,  of  the  pronouns  in 
the  third  person.  "Q.  But  were  you  willing 
that  Mike  [referring  to  one  of  tbe  appellees] 
should  reserve  the  first  right  to  the  use  of 
the  seepage  water  to  himself?  A.  He  might 
use  the  water  when  he  needs  it  Q.  Was 
he  [Castrilla]  willing  that  the  deed  should 
state  that  Mike  should  have  the  first  right 
to  use  it?  A.  If  he  needed  It  Q.  Were  you 
willing  that  the  deed  should  so  state?  A. 
[by  the  interpreter].  He  wants  to  know 
why  Telotta  should  have  the  first  right  Q. 
Was  he  willing  that  the  deed  should  say 
that  Mike  should  reserve  to  himself  the  first 
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rigbt?  A.  No,  sir;  he  would  not  be  willing 
that  the  contract  says  so;  he  can  use  the 
water  any  time  he  wants  It"  I'nder  this 
testimony  we  think  the  trial  judge,  before 
whom  the  case  was  heard  without  a  Jury, 
was  warranted  In  finding  that  the  tender 
made  by  appellants  was  accouiiianled  by  a 
condition,  as  to  the  conveyance  of  the  seep- 
age water,  not  warranted  by  the  written 
agreement  or  contract;  hence  of  course, 
specific  jjerformanee  could  not  be  awarded, 
and  the  defendants  (appellants  here)  were 
not  entitled  to  relalu  irassession  of  the  prem- 
ises after  the  expiration  of  their  leasehold 
right  In  January,  1908. 

[2]  2.  The  evidence  on  the  question  of  the 
amount  of  dauiage  suffered  by  appellants 
while  they  were  farming  the  land  under 
their  leasing  agreement  Is  conflicting.  The 
fact  that  year  after  year  they  paid  to  appel- 
lees In  cash  the  full  stipulated  rental  price, 
without  claiming  any  damage  due  to  the 
Insufflcient  water  supply,  greatly  weakens 
the  force  of  the  testimony  given  by  appel- 
lants on  this  subject.  Their  contract  re- 
quired tliat  they  pay  $150  a  year  for  the  use 
of  tbe  land  while  they  were  farming  it 
under  the  leasing  agreement  This  amount 
they  did  pay.  Tbe  court  fixed  the  aptiellees' 
damages  at  $150  for  each  of  the  years  1908 
and  1909,  being  the  two  farming  seasons 
during  which  appellants  retained  possession 
of  tbe  premises  after  the  expiration  of  their 
leasehold  rights. 

There  are  other  features  connected  with 
the  case,  and  discussed  In  appellants'  brief, 
which  we  have  not  found  it  necessary,  after 
due  consideration,  to  comment  upon. 

We  cannot  say  from  the  record  before  us 
that  the  finding  of  the  trial  court  was  un- 
just or  unreasonable,  or  that  tbe  appellants 
baTe  not  bad  substantial  justice. 

The  judgment  of  the  trial  court  Is  af- 
firmed. 


EMPIRE  RANCH  &  CATTLE  CO.  r.  LUM- 
ELIUS. 

(Court  of  Appeals  of  Colorado.    April  14, 
191.S.) 

1.  Taxation  (J  790*)— Sale  of  Lanu  fob 
Taxes— Action  to  Try  Title— Stipula- 
tion. 

Where,  in  an  action  to  quiet  title  to  land 
as  against  a  tax  deed  void  ou  its  face,  it  was 
stipulated  that  as  to  tbo  deed  in  question  and 
certain  other  deeds,  also  set  aside,  the  treas- 
urer might  compute  tbe  taxes  and  interest 
and  render  a  statement  thereof,  and  the  amount 
ao  stated  should  be  inserted  in  the  judgment, 
such  stipulation  converted  the  action  into  one 
for  the  recovery  of  land  aoH  for  taxes,  author- 
ised by  Rev.  St  1908,  |  5733. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1570,  1572,  1573;  Dec.  Dig.  { 
790.*] 

2.  Evidence  (§g  3.32,  340*)— Judgment  ({ 
951*)— Record. 

Where  a  court  decree  is  offered  to  prove 
Its  existence  and   contents  or  its  mere  rendi- 


tion, the  record  or  an  authenticated  copy  U 
sufficient  without  producing  the  remainder  of 
the  record;  but  if  the  record  is  offered  as  an 
estoppel,  or  as  an  adjudication  of  certain  facts, 
it  must  be  accompanied  by  the  judgment  roll. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent.  Dig.  $«i  12.'17-12-10,  l'_1)4-1301;  Dec.  Din. 
H  3.32,  340;*  Judgment  Cent  Dig.  H  1808- 
1812;    Dee.  Dig.  §  "J51.*] 

3.  Taxation    (JS  813*)— Sale  for   Taxes  — 
Statutory  Action— Scope  of  Decree. 

Where,  in  a  statutory  action  for  posses- 
sion of  property  sold  for  taxes,  the  answer  was 
a  general  denial,  and  a  county  court  decree 
sustaining  the  tax  title,  not  referred  to  in  the 
pleadings,  was  valid  on  its  face,  and  the  judg- 
ment roll  was  not  introduced  to  show  its  in- 
validity, the  court's  judgment  in  fjfvor  of 
plaintiff  should  have  been  limited  to  a  state- 
ment that  the  county  court  decree  was  to  have 
no  force  ur  effect  as  against  plaintiff's  title, 
and  should  not  have  held  it  void. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  i  1611;  Dec.  Dig.  i  813.*] 

4.  Taxation  (S  769* )— Tax  Deeds— Correc- 
tion Deed— Execution— Validity. 

Where,  in  an  action  to  recover  possession 
of  land  sold  for  taxes,  defendant  claimed  under 
a  tax  deed  which  was  void  on  its  face,  and 
also  introduced  a  correction  deed,  to  attack 
which  no  evidence  was  intr^.iuri'd,  but  it  ap- 
peared that  it  was  issued  on  the  same  sale 
as  the  first  deed,  which  was  void  because  the 
certificate  was  assigned  by  the  county  clerk 
more  than  three  years  after  the  sale,  it  would 
be  presumed  that  the  recitals  in  the  first  deed 
with  reference  to  the  assignment  spoke  the 
truth,  and  hence  that  tbe  correction  deed  was 
void  for  the  same  reason,  though  it  did  not 
disclose  what  officer  assigned  the  certificate, 
nor  when  it  was  assigned,  but  recited  that  the 
assignment    was    authorized    by    the    board    of 

county    commissioners    on    the    day    of 

April,  1901,  the  same  month,  with  the  day 
omitted,  that  appeared  in  the  first  deed. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §f  1533-1536;   Dec.  Dig.  |  769.*) 

Appeal  from  District  Court,  Tuma  County; 
H.  P.  Burke,  Judge. 

Action  by  Eugene  Lumelins  against  tbe 
Empire  Ranch  &  Cattle  Company.  Judgment 
for  plaintiff,  and  defendant  apiieals.  Modi- 
fied and  affirmed. 

R.  II.  Oilmore,  of  Denver,  for  appellant 
John  l\  Mail,  of  Denver,  for  appellee. 

MORGAN,  J.  [1]  Appeal  from  a  judgment 
for  tbe  recovery  of  a  quarter  section  of  land 
that  had  been  sold  for  taxes.  Appellant 
contends  that  the  judgment  was  erroneous 
wherein  it  set  aside  a  j.udgment  and  decree 
of  the  county  court  and  a  tax  deed  offered 
In  evidence,  but  excluded,  because  the  county 
court  decree  was  not  supported  by  an  offer 
of  the  judgment  roll,  and  tbe  tax  deed  was 
void  on  its  face.  This  contention  is  not 
without  merit,  as  the  complaint  was  for  tbe 
possession  of  land  under  the  Code,  and  the 
answer  a  general  denial.  However,  It  ap- 
pears In  the  record  that  as  to  the  tax  deed, 
aforesaid,  and  two  other  tax  deeds,  also  set 
aside,  a  stipulation  was  made,  in  reference 
to  these  deeds  and  the  contents  of  the  de- 
cree, that  "the  treasurer  might  compute  the 
taxes  and  interest  and  render  a  statement 
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thereof,  and  the  amount  so  stated  should  be 
Inserted  In  the  Judgment,"  thus  bringing  the 
action,  under  the  decisions  of  this  and  the 
Supreme  Court,  within  the  scoi)e  aud  pur- 
view of  an  action  for  the  recovery  of  laud 
sold  for  taxes  under  section  6733,  Rev.  St. 
1908.  Empire  Ranch  &  Cattle  Co.  v.  Howell, 
129  Pac.  247;  Rustln  v.  M.  &  M.  T.  Co.,  27 
Colo.  358,  47  Pac.  802.  The  stipulation  shows 
a  desire  to  have  the  taxes  paid  by  defendant 
returned,  and  premises  the  concesslou  that 
the  deeds  under  which  they  were  paid  might 
be  set  aside  and  canceled,  as  done  by  this 
court  In  the  first  case  above  cited. 

[2]  As  to  the  decree  of  the  county  court.  It 
was  not  error  to  exclude  It,  under  the  rul- 
ing of  this  court  In  the  case  of  Terry  v. 
Gibson,  128  Pac.  1127,  wherein  a  similar 
judgment  was  excluded  and  set  aside  under 
almost  Identical  circumstances,  and  the  Judg- 
ment affirmed.  In  that  case  Cunningham, 
Judge,  citing  numerous  authorities,  said: 
"The  true  rule  with  reference  to  the  admis- 
sion of  a  document  of  this  sort  Is  that,  for 
the  purpose  of  proving  the  existence  and 
contents  of  the  Judgment,  or  the  mere  rendi- 
tion of  it,  the  record  thereof,  or  an  authenti- 
cated copy  of  it,  is  sufficient  without  produc- 
ing- the  remainder  of  the  record ;  but  when 
the  record  of  a  Judgment  is  offered  as  an  es- 
toppel, or  when,  as  in  this  case,  it  is  offered 
as  an  adjudication  of  certain  facts,  it  must 
be  accompanied  by  the  Judgment  roll." 

[3]  In    the   later    case,    also,    of    Empire 
Ranch  &  Cattle  Co.  v.  Coleman,  129  Pac.  522, 
the  same  conclusion  was  reached.    However, 
the  error  t>articularly  complained  of  on  this 
apiieal  Is  that   the  Judgment  of   the  lower 
court  set  the  decree  of  the  county  court  aside 
and  held  it  for  naught,  because  it  was  void, 
although  it  was  not  referred  to  in  the  plead- 
ings,  was  valid  on  its  face,  and  the  Judg- 
ment roll  was  not  Introduced  to  show  Its  tu- 
valldlty.    That  the  lower  court  was  In  error 
in    this  particular  has  been  determined   by 
this  court  in  the  case  above  cited  (Empire 
Rancb  &  Cattle  Co.   v.  Coleman),  wherein 
the  court,  by  King,  Judge,  said:    "There  is 
no  doubt  as  to  the  right  of  the  district  court 
to  hold  a  county  court  decree  void  on  a  col- 
lateral attack,  provided  it  affirmatively  ap- 
pears from  the  Judgment  roll  that  the  Judg- 
ment was  void  for  want  of  Jurisdiction  in 
the   county  court.     Empire  Ranch  &  Cattle 
Co.  V.   Coldren,  61  Colo.  115,  117  Pac.  1005. 
But  we  think  that  where,  as  In  the  Instant 
case,  tbe  decree  of  the  county  court,  regular 
on  Its  face,  containing  recitals  which,  if  true, 
would    give  the   court  Jurisdiction   to   pro- 
nounce the  decree,  la  rejected,  when  offered 
as  evidence  of  title  and  as  an  estoppel,  for 
the  sole  reason  that  the  Judgment  roll  was 
not  offered  to  support  it — in  other  words,  the 
decree    Is  excluded  for  •  want  of  comi)etent 
and  sufficient  evidence  to  show  that  the  court 
had  Jurisdiction  of  the  parties,  instead  of  for 
the  reason  that  an  affirmative  showing  has 
been  made  that  the  court  had  not  Jurisdiction 


to  render  the  decree — the  court  was  without 
authority  to  adjudge  the  decree  null  and 
void,  and  the  Judf;ment  should  have  t>een 
limited  to  holding  the  said  decree  of  no  force 
or  effect  as  against  the  plaintiff's  title.  A 
decree  that  is  not  affirmatively  shown  to  be 
void,  should  not,  upon  a  collateral  attack,  be 
so  adjudged." 

This  is  particularly  true  wb«Are,  as  In  thU 
and  the  Coleman  Case,  the  complaint  was 
the  code  action  for  possession,  and  the  an- 
swer was  a  general  denial.  The  judgmtnit  of 
the  court  should  therefore  be  modified  and 
limited  to  a  statement  therein  that  the  de- 
cree of  the  county  court  has  no  force  or  ef- 
fect as  against  the  plaintiff's  title.  The  bet- 
ter pleading  in  all  such  cases,  when  the 
plaintiff  desires  to  have  tax  deeds  and  de- 
crees of  courts  set  aside,  is  to  attack  them 
in  the  complaint,  or,  when  pleaded  in  the 
answer,  to  attack  them  in  the  replication. 

[4]  All  other  assignments  concerning  the 
tax  deeds  relied  upon  by  defendant  and  of- 
fered or  admitted  under  Its  general  denial 
have  been  heretofore  determined  agalast  tlie 
appellants,  with  the  possible  exception  of  the 
deed  admitted  without  objection,  dated  and 
recorded  June  26,  1908,  In  Book  44,  page  21, 
of  Yuma  County  Records.  This  deed  was 
not  recognlEed  In  the  Judgment;  however,  ap- 
pellant contends  that  It  was  absolute  proof 
of  title  in  the  defendant,  because  It  was  ad- 
mitted without  objection,  and  fair  on  its 
face,  and  that  plaintiff  could  not  Introduce 
proof  of  its  latent  infirmities,  under  the  gen- 
eral denial  of  the  replication.  An  examina- 
tion of  the  record  discloses  that  no  evidence 
was  Introduced  attacking  it,  but  it  appears 
to  have  been  issued  upon  the  same  sale  as 
the  first  deed  offered  and  excluded  as  void 
on  its  face,  because  the  certificate  was  as- 
signed by  the  county  clerk  more  than  three 
years  after  the  sale,  and  must  have  been 
in  the  nature  of  a  correction  deed.  It  does 
not  disclose  what  officer  of  the  county  as- 
signed the  certificate,  nor  when  it  was  as- 
signed, but  It  does  disclose  that  the  assign- 
ment was  authorized  by  the  board  of  county 

commissioners  "on day  of  April,  1901," 

the  same  month,  with  the  day  omitted,  that 
appears  in  the  first  deed  aforesaid.  This 
brings  the  deed  within  the  rule  announced 
in  Empire  Ranch  &  Cattle  Co.  v.  Neikirk.  12S 
Pac.  468,  470,  wherein  this  court  said:  "But, 
inasmuch  as  the  original  tax  deed  recites 
that  the  assignment  was  made  by  the  coun- 
ty clerk,  and  the  correction  deed  does  not 
negative  that  statement,  the  defendant  hav- 
ing offered  both  deeds  in  evidence,  it  must 
be  assumed  that  the  recitations  of  the  first 
tax  deed  with  reference  to  the  assignment 
spoke  the  truth,  and  defendant  is  l)ouud 
thereby.  The  clerk  has  uo  authority  to  as- 
sign a  certificate  after  three  years  from 
its  date.  Lambert  v.  8cott  L53  Colo.  3i>7J  127 
I'ac.  142." 

Therefore,  as  modified,  the  Judgment  is 
u  (firmed. 
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(M  Colo.  App.  91) 

EMPIRB  RANCH  ft  CATTIiB  Ca  T.  HOW- 
ELL. 

(Court  of  Appeals  of  Colorado.    AprU  14, 
1913.) 

1.  QpiETiNO  TiTLB  (I  44*)— Tbubtee'b  Dked 

— ilECITAL»— PBIMA    FACIB    EVIDENCE. 

Where,  in  a  statutory  action  to  quiet  title, 
plaintiff  daimed  under  a  trustee's  deed,  the 
redtals  In  thfe  deed,  introduced  as  a  part  of 

SlaintifTs  chain  of  title,  were  prima  facie  evi- 
ence  of  the  facts  recited. 
[Ed.  Note.— For   other  cases,   see   Quieting 
Oiae,  Cent  Dig.  i|  89-92;  Dec  Dig.  i  44.*] 

2.  Advebse  Possession    (§  95*)— Colob   or 
Title— Payment  of  Taxes— Time. 

Defendant  claimed  color  of  title  by  reason 
of  a  tax  deed  Toid  on  its  face,  dated  April  10, 
and  recorded  April  22,  1901,  and  proved  pay- 
ment of  taxes  for  1900  on  April  2,  1901,  and 
annually  thereafter,  including  the  taxes  for 
1907,  paid  in  1908.  Beld  that,  since  the  first 
payment  of  taxes  that  could  be  counted  under 
Rev.  St  1908,  |  4090,  conferring  title  by  Um- 
itations  on  proof  of  payment  of  taxes  under 
color  of  title  for  seven  years,  was  that  made 
in  1902  for  the  Uxes  of  1901,  the  proof  was 
insufficient  to  show  an  acquisition  of  title  un- 
der such  act  in  an  action  to  quiet  title,  com- 
menced December  29,  1908. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  IS  530-532;  Dec  Dig. 
I  95.»] 

3.  Apfeai.  and  Ebkob  (I  1051*)— Evidence— 
Materialitt. 

Where  a  tax  deed  under  which  defendant 
claimed  title  in  a  statutory  action  to  quiet  ti- 
tle was  rejected,  when  offered  in  evidence,  be- 
cause void  on  its  face,  it  was  not  reversible 
error  to  permit  the  introduction  of  further  evi- 
dence to  show  the  invalidity  of  the  deed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4161-4170;  Dec  Dig.  i 
1051.*] 

4.  Taxation    (8   805*)— Tax  Saij:b  — Void 
Deed — Limitations. 

A  tax  deed,  void  on  its  face,  is  insufficient 
on  which  to  base  a  defense  of  limitations,  un- 
der Rev.  St  1908,  f  5733,  providing  that  no 
action  to  recover  land  sold  for  taxes  shall  lie, 
unless  brought  within  five  years  after  the  ex- 
ecution and  delivery  of  the  deed  therefor  by 
the  treasurer,  any  law  to  the  contrary  nutwith- 
•tanding,  etc. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {{  1593-1597;  Dec  Dig.  {  805.*] 

Appeal  from  District  Court,  Ymna  Coun- 
ty;    H.  P.  Burke,  Judge. 

Action  by  Lardner  Howell  against  tbe 
Empire  Rancb  &  Cattle  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  AJC- 
lirmed. 

R.  H.  Ollmore,  of  Denrer,  for  appellant 
Jobn  F.  Mall,  of  Denver,  for  appellee. 

MORGAN,  J.  [1]  Appeal  from  a  Judg- 
ment for  possession  of  a  quarter  section  of 
land.  Appellant's  contention  that  tbe  re- 
dtals In  a  trustee's  deed  introduced  as  part 
of  plaintiff's  chain  of  title  are  not  prima 
fade  evidence  of  tbe  facts  therein  redted  has 
been  determined  against  such  contention  in 
the  recent  case  between  the  same  parties, 
129  Pac  521,  affirming  a  case  between  the 
same  parties,  22  Colo.  App.  389,  125  Pac.  SOH. 


[2]  The  only  other  assignment  of  error  dis- 
cussed in  appellant's  brief  necessary  to  be 
considered  is  that  the  lower  court  erred  in 
holding  that  the  proof  made  by  the  defend- 
ant in  support  of  its  plea  of  the  seven-year 
statute  of  limitations  (section  4090,  Rev.  St. 
1908)  was  Insufficient  to  snt^)ort  the  plea. 
The  defendant  claimed  color  of  title  by  rea- 
son of  a  tax  deed,  void  upon  its  face,  for 
reasons  given  In  several  cases  recently  de- 
cided between  the  same  parties  by  this 
court  The  deed  was  admitted  as  proof  of 
color  of  title.  The  proof,  chronologically 
stated,  was  that  the  taxes  for  1900  were  paid 
by  the  defendant  April  2,  1901,  and  annual- 
ly thereafter,  including  the  taxes  of  1907, 
paid  in  1908;  the  tax  deed  was  dated  April 
10,  and  recorded  April  22,  1901.  The  first 
payment  of  taxes  that  can  be  counted  tinder 
this  statute  was  made  in  1902,  for  the  taxes 
of  1901.  The  action  was  commenced  De- 
cember 29,  1908,  less  than  seven  years  aft- 
er the  first  payment  In  the  case  between 
the  same  parties,  22  Colo.  App.  584,  599,  126 
Pac  1096,  1101,  on  rehearing,  this  court, 
through  Cunningham,  Judge,  said:  "Taxes 
that  have  been  assessed  and  which  are  due 
and  payable  at  the  time  the  color  of  title 
is  taken  cannot  thereafter  be  paid  and  count- 
ed as  one  of  the  seven  payments  required  by 
the  statute,  and  that  seven  full  years  must 
elapse  between  the  first  payment  of  taxes 
on  vacant  and  unoccupied  land  and  the  in- 
stitution of  the  suit  to  recover  the  land." 
Followed  and  cited  in  Marks  T.  Morris 
(Colo.)  129  Pac.  828.  It  appears  that  seven 
full  years  did  not  Intervene  between  the 
first  payment  of  taxes  duly  and  timely  made 
after  the  recording  of  the  deed  and  the  com- 
mencement of  the  action,  under  the  forego- 
ing decisions;  hence  the  facts  did  not  sus- 
tain the  plea. 

Although  not  necessary  to  determine  on  this 
appeal,  another  assignment  will  be  consider- 
ed, whereby  appellant  contends  that,  under 
a  general  denial  In  the  replication,  a  plain- 
tiff, in  tbe  code  action  for  possession  of 
land,  cannot  Introduce  evidence  attacking  a 
tax  deed.  Introduced  by  defendant,  for  de- 
fects not  appearing  on  the  face  thereof. 
This  contention  is  not  without  merit,  where 
the  defendant  pleads  a  tax  deed,  fair  on  ita 
face,  to  establish  title  in  himself.  Anderson 
T.  Bartels,  T  C!olo.  256,  3  Pac.  225;  Schla- 
geter  t.  Gude,  30  Colo.  310,  70  Pac.  428; 
Harrison  v.  Hodges,  49  Colo.  106,  111  Pac 
706.  In  the  last  ease  cited,  however,  the 
Supreme  Court  held  that  in  the  code  action 
to  quiet  title  It  is  impossible  t«  conceive 
how  a  defendant  can  plead  the  inflrmltles  in 
a  tax  deed  that  Is  not  pleaded  by  the  plain- 
tiff; and  it  would  seem  that  in  the  code 
action  for  possession'  of  land  it  would  be  no 
less  impossible  to  conceive  how  a  plalntUC 
could  be  expected,  to  plead  in  a  r^licatfaw 
the  defects  leading  up  to  the  execution  ot 
a  tax  deed  relied  upon  by  defendant,  where 
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the  defendant  has  not  pleaded  It  In  tbe  an- 
Bwer.  In  so  far  as  It  may  bave  been  In- 
timated In  the  opinion  In  the  case  of  Em- 
pire Ranch  &  Cattle  Co.  t.  Howell,  128  Pac 
474,  476,  that  the  plaintiff  In  that  case  conld 
not  introduce  proof  of  the  defects  in  the 
proceedings  leading  up  to  the  issuance  cf 
the  tax  deed,  fair  on  Its  face,  relied  upon 
by  defendant,  the  court  was  led  into  error 
by  the  mistaken  impression,  no  doubt,  that 
the  defendant  had  pleaded  such  a  tax  deed, 
without  realizing  that  the  answer  of  the 
defendant  was  a  general  denial  only.  The 
opinion  in  that  case  should  be  limited  to 
instances  where  a  tax  deed,  valid  on  Its 
face,  has  been  sufficiently  pleaded. 

[1, 4]  In  the  pending  case  the  defendant 
pleaded,  In  one  of  Its  defenses,  a  tax  deed 
which  was  rejected  when  offered  In  evi- 
dence, because  void  on  Its  face;  and  the 
appellant  contends  that  it  was  reversible  er- 
ror to  jiermlt  the  Introduction  of  further  evi- 
dence to  prove  the  invalidity  of  said  deed. 
This  might  have  been  unnecessary,  but  not 
reversible,  matter.  As  the  deed  was  void 
on  Its  face,  it  was  properly  excluded.  It 
was  Insufficient  upon  which  to  base  the 
statute  of  limitations  pleaded  In  the  fourth 
defense  (section  5733,  Rev.  St.  1008),  and,  an 
hereinbefore  stated.  It  was  Insufficient  upon 
which  to  base  the  plea  of  the  seven-year 
statute  of  limitations,  on  account  of  the 
lack  of  the  necessary  period  of  seven  years 
between  the  first  payment  of  taxes  and  the 
commencement  of  the  action. 

Judgment  affirmed. 


EMPIRE  RANCH  &  CATTLE  CO.  r. 
FARMER. 

(Court   of   Appeals   of   Colorado.     April   14, 

1913.) 
1.  JrnoMENT  (i  489*)— Vacation— OoixATBB- 

Al  ATTACK--JTJBr8DICTI0N. 

A  district  court  may  decree  that  a  judg- 
ment of  a  county  court  is  void,  even  on  collat- 
eral attack,  if  it  affirmatively  appears  from 
the  Judgment  roll  that  the  cotmtar  court  Judg- 
ment Is  void  for  want  of  juriadiction. 

[Ed.  Note.— For  other  coses,  see  Judgment, 
Cent  Dig.  Si  924,  925;   Dec.  Dig.  {  489.»] 

38.  Judgment   (I  950*)— Vauditt— Pixadino 

—Estoppel— Title. 

In  an  action  to  recover  land  sold  to  de- 
fendant for  taxes,  plaintiff  may  introduce  evi- 
dence showing  defects  in  a  Judgment  or  decree 
quieting  defendant's  title  under  the  tax  deed, 
when  such  decree  is  offered  as  evidence  of  es- 
toppel or  of  title,  though  the  decree  is  not 
pleaded  in  defendant's  answer,  and  plaintiff's 
replication  is  but  a  general  denial. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §§  1804,  1805,  1807;  Dec.  Dig.  | 
950.*] 

3.  Pleading    (J  427*)— Waivkb  of  Objeo- 
iions— Evidence. 

Where,  in  an  action  to  recover  land  sold 
for  taxes,  defendant  offered  in  evidence  cer- 
tain county  court  decrees  (juieting  its  tax  ti- 
tle which  were  not  pleaded,  plaintiff's  failure 
to  object  to  the  admission  of  the  decrees  with- 


out the  Judgment  roll  did  not  preclude  him 
from  producing  the  judgment  roll  himself,  even 
under  a  general  denial,  and  thereby  showing 
that  the  decrees  were  void. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1428-1432;  Dee.  Dig.  f  427;* 
Trial,  Cent  Dig.  |  286.) 

4.  Taxation  (S  813*)— Qthetiko  Tttlb— Va- 
cation or  JnoauBNi. 

Where  plaintiff  sued  at  law  to  recover 
land  sold  for  taxes,  and  defendant,  without 
pleading  them,  introduced  certain  void  county 
court  decrees  quieting  its  tax  title,  the  court 
should  have  limited  ita  Judgment  to  a  holdhig 
that  the  decrees  were  ineffective  to  bar  plain- 
tiff's right  to  relief,  and  should  not^  in  the  ac- 
tion at  law,  have  decreed  that  they  be  set 
aside  and  held  for  naught 

[E!d.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  16U;    Dec.  Dig.  f  813.*] 

Appeal  from  District  Court,  Yuma  (boun- 
ty;  H.  P.  Bnrke,  Judge. 

Action  by  Jasper  Farmer  against  the  Em- 
pire Ranch  &  C!attle  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

R.  H.  Gllmore,  of  Denver,  for  appellant. 
J.  F,  Mail,  of  Denver,  for  appellee. 

MORGAN,  J.  Appeal  from  a  Judgment  in 
favor  of  plaintiff  for  possession  of  three 
quarter  sections  of  land  that  had  been  sold 
for  taxes.  All  of  the  assignments  of  error 
herein  hare  been  determined  heretofore 
against  appellant's  contention,  with  possibly 
one  exception,  particularly  by  two  cases  in 
which  the  opinions  have  Just  been  written: 
Empire  Ranch  &  Cattle  Co.  v.  Lumelius  (No. 
3,488)  131  Pac.  796,  and  Empire  Ranch  &  Cat- 
tle Co.  V.  HoweU  (No.  8,562)  131  Pac.  798. 
In  this  case  the  defendant  pleaded  In  its  an- 
swer four  decrees  of  a  county  court,  quieting 
the  defendant's  title  In  the  property  involved 
herein,  that  were  offered  in  evidence^  two  of 
which  were  excluded  because  not  accompa- 
nied by  the  Judgment  roll,  and  two  admitted 
without  objection.  Appellant  contends  that, 
as  two  of  these  decrees  were  admitted  with- 
out objection,  were  pleaded  in  the  answer, 
and  were  not  attacked  in  the  replication,  ex- 
cept by  general  denial, .  they  should  stand  as 
evidence  of  titltf,  and  that  the  court  erred  in 
admitting  evidence  attacking  them,  and  in 
setting  them  aside  In  its  Judgment 

The  contention  is  that,  the  decree  in  each 
Instance  being  pleaded,  and  valid  on  ita  face, 
the  plaintiff  conld  not,  under  the  general 
denial  in  the  replication,  introduce  any  proof 
of  defects  in  the  proceedings  prior  to  Ite  en- 
try. This  necessarily  contemplates  a  tech- 
nical question  of  pleading  not  decided  in  the 
Lumelius  Case,  or,  so  far  as  the  investiga- 
tion has  been  extended,  in  any  other  case 
decided  by  the  Supreme  Court  or  the  Court 
of  Appeals  of  this  state. 

[11  We  have  decided  In  the  Lumellns  Case, 
citing  Terry  v.  Gibson,  128  Pac.  1127,  that 
it  was  not  error  to  exclude  such  decrees 
from  the  evidence,  when  not  accompanied  by 
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the  Judgment  roll,  and  that  a  district  court 
may  decree  tliat  a  judgment  of  a  county 
court  is  void,  even  on  collateral  attack,  if  It 
affirmatively  appears  from  the  judgment  roll 
that  the  county  court  judgment  Is  void  for 
want  of  jurisdiction,  citing  Empire  Co.  t. 
Coleman,  129  Pac.  522. 

[2]  We  have  decided  In  the  Howell  Case, 
In  reference  to  a  tax  deed,  citing  Harrison 
V.  Hodges,  49  Colo.  105,  111  Pac.  706,  that 
where  It  Is  not  pleaded  in  the  answer  in 
an  action  of  this  character  the  plaintiff  may 
introduce  evidence,  even  under  a  general  de- 
nial in  the  replication,  showing  defects  in 
the  proceedings  prior  to  its  execution.  The 
same  rule  will  apply  to  a  judgment  or  decree 
when  It  Is  offered  as  evidence  of  estoppel,  or 
of  title. 

Consequently,  the  question  presented  is: 
Was  the  evidence  proving  the  invalidity  of 
the  two  admitted  decrees  admissible  under 
the  general  denial  in  the  replication?  The 
answer  must  be  in  the  negative,  under  strict 
rules  of  pleading;  but  applying  the  same 
strict  rule  the  answer  should  specifically 
plead  a  decree,  so  that  it  may  be  identified, 
and  show  that  the  title  of  the  partiei  in 
issue  in  the  decree  pleaded  is  the  same  title 
In  issue  in  the  pending  case.  2  Freeman  on 
Judgments,  f  461. 

[3]  The  title  may  have  been  the  same,  but 
neither  the  answer  nor  the  decrees  them- 
selves disclose  it,  and  under  these  conditions 
it  was  not  reversible  error  to  permit  the 
plaintiff  to  prove,  under  the  general  denial 
In  his  replication,  by  introducing  the  judg- 
ment roll,  that  the  decrees  were  void.  A  re- 
versal and  another  trial  would  result  In  the 
game  judgment.  Furthermore,  a  mere  fail- 
ure of  plaintiff  to  interpose  an  objection  to 
the  admission  of  the  decrees  (without  the 
Judgment  roll,  which  would  have  excluded 
them  or  required  the  roll  to  be  produced  by 
the  defendant)  ought  not  to  preclude  the  plaii>- 
tiff  from  producing  the  roll  himself,  even  un- 
der a  general  denial.  The  technical  "pound 
of  flesh"  seems  to  be  demanded  on  both 
sides,  but  this  court  is  pleased  to  find  Itself 
bound  to  disregard  such  demands,  under  the 
more  persuasive  influence  of  section  84,  Kev. 
St  1908,  which  provides:  "The  court  shall 
in  every  stage  of  an  action  disregard  any  er- 
ror or  defect  in  the  pleadlBgs  or  proceed- 
ings which  shall  not  affect  the  substantial 
rights  of  the  parties,  and  no  judgment  shall 
be  reversed  or  affected  by  reason  of  such  er- 
ror or  defect." 

[4]  We  are  not  disposed,  however,  to  say 
that  it  was  not  error  to  hold  them  for 
naught  and  set  them  aside  in  this  action  at 
law,  but  win  only  say  that  the  Judgment  of 
the  lowCT  court  should  be  modified.  In  ac- 
cordance herewith,  as  to  all  of  said  decrees, 
as  directed  in  the  case  of  Elmpire  Bandi  & 


Cattle  Co.  V.  Lumelius,  supra,  appealed  from 
the  same  coi)rt  This  does  not  conflict  with 
any  former  opinions  of  this  or  the  Supreme 
Court  holding  that  tax  deeds  may  be  set 
aside  under  similar  pleadings,  because,  iu 
reference  to  such  deeds,  the  courts  are  con- 
trolled by  the  peculiar  provisions  of  section 
5733,  Rev.  St  1908.  Empire  Ranch  &  Cat- 
tle Co.  V.  HoweU,  129  Pac.  247;  Rustin  v. 
M.  &  M.  T,  Co.,  23  Colo.  358,  47  Pac.  302. 
Furthermore,  in  all  cases  brought  to  recover 
land  sold  for  taxes,  founded  upon  the  code 
action  of  possession,  and  recently  decided  by 
this  court  including  the  present  case,  the 
parties  have  either  stipulated  that  the  tax- 
es and  Interests  should  be  returned,  as  pro- 
vided in  section  5733,  supra,  and  thus 
brought  the  cases  within  the  scope  of  said 
section,  or  else  the  case  has  been  tried  with- 
out objection  as  to  the  pleadings,  and  iu 
all  respects  the  same  as  if  the  proceedings 
had  been  a  suit  Iu  equity  or  to  quiet  ti- 
tle. No  error  is  found  concerning  the  set- 
ting aside  of  the  tax  deeds  on  this  appeal, 
and  the  questions  Involved  concerniug  the 
same  have  been  heretofore  determined  by  re- 
cent decisions  of  tills  court 
The  Judgment  Is  ai&rmed. 


WESTERN  INVESTMENT  &  L.\ND  CO.  v, 
FIRST  NAT.  BANK  OF  DENVER. 

(Court  of  Appeals  of  Colorado.     April  14, 
1913.) 

On  motion  to  amend  former  opinion.    Mo- 
tion granted. 
For  former  opinion,  see  128  Pac.  476. 

PER  CURIAM.  The  attention  of  the  court 
has  been  called  to  the  fact  that  the  opinion 
flled  herein  on  October  14,  1912,  appears  to 
rever.se  the  judgment  of  the  court  below  as 
to  the  defendant  Frank  J.  Macarthy,  as  well 
as  to  his  codefendant,  the  Western  Invest- 
ment &  Land  Company.  The  appeal  was 
taken  by  the  Western  Investment  &  Land 
Compauy  only.  No  exceptions  were  taken 
to,  and  no  appeal  prayed  from,  the  Judgment 
of  the  trial  court  against  the  said  Macarthy, 
and  so  far  as  the  opinion  of  this  court  ai>- 
pears  to  reverse  the  cause  as  to  him  it  was 
unintentionally  and  Inadvertently  so  written. 

The  last  paragraph  of  said  opinion  Is  here- 
by amended  so  as  to  read  as  follows:  "For 
the  error  of  the  court  In  withdrawing  the 
cause  from  the  Jury  and  directing  a  verdict 
the  Judgment,  as  to  the  appellant,  the  West- 
ern Investment  &  Land  Company,  will  b« 
reversed,  and  the  cause  remanded  for  a  new 
trial;  but  this  opinion  shall  not  affect  the 
Judgment  of  the  trial  court  as  to  the  defend- 
ant E^ank  3.  Macarthy.  Reversed  and  re- 
manded." 
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BLOOMFIELD  ▼.  NKVITT. 

(Court  of   Appeals   of   Colorado.     April  li, 
1913.) 

1.  Apfeai.  and  Ebbob  (I  1002*)— Kevikw— 
Questions  of  Fact. 

A  finding  of  the  jury  on  an  issae  of  fact, 
where  the  evidence  waa  in  sharp  conflict,  was 
conclaeive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3935-393T;  Dec  Dig.  i 
1002.*] 

2.  ATTOBNET  and  CtlENT    (J  26*)— LlABILITT 

OF  Attorney— Expenses  of  Suit. 

An  attorney  who  directed  an  official  re- 
porter to  prepare  a  bill  of  exceptions,  and  who 
made  no  claim  that  he  had  authority  to  bind 
his  client  to  pay  therefor,  was  liable  for  the 
value  of  the  reporter's  servicesi 

[Ed.  Note. — For  other  cases,  see  Attorney 
and  Client,  Cent  Dig.  §S  38,  39;  Dec.  Dig.  { 
26.*] 

3.  ATTOBNET  AND  CUENT   (J  26*)— LlABlUTT 

OF  ATTOBNET- Expenses  of  Suit. 

Where  an  attorney  without  authority  from 
his  client  directed  an  official  reporter  to  pre- 
pare a  bill  of  exceptions,  but  did  not  repre- 
sent to  the  reporter  that  he  bad  authority  from 
his  client,  and  the  reporter  with  knowledge 
that  the  client  denied  liability,  but  under  the 
mistaken  belief  that  the  attorney  had  implied 
authority,  brought  suit  against  the  client,  he 
could  not  recover  from  the  attorney  his  ex- 
penses in  unsuccessfully  prosecuting  such  suit 

[Ed.  Note. — For  other  cases,  see  Attorney 
and  Client  Cent  Dig.  §J  38,  39;    Dec.  Dig.  § 

Morgan,  J.,  dissenting. 

Appeal  from  District  Court,  Rio  Grande 
€<oaDty;  Charles  A  Pike,  Judge. 

Action  by  John  Nevitt  against  Ira  J. 
Bloomfield.  Judgment  for  plaintiff,  and  de- 
fendaut  appeals.    Modified  and  remanded. 

Jesse  Stephenson  and  James  P.  Veercamp, 
both  of  Honte  Vista,  for  appellant.  Charles 
M.  Corlett  and  John  Nevitt,  both  of  Monte 
Vista,  for  appellee. 

CUNNINGHAM,  P.  J.  John  Nevitt,  the 
appellee,  was  the  oftidal  reporter  of  the  dis- 
trict court  of  Rio  Grande  county  and  other 
counties  of  the  Twelfth  Judicial  district  In 
this  capacity  he  reported  the  proceedings  of 
a  certain  trial  In  Saguache  county.  There- 
after he  made  a  bUl  of  exceptions,  Including 
all  of  the  testimony  taken  on  the  trial.  This 
service  was  performed,  as  he  alleges,  at  the 
instance  and  request  of  the  appellant  Bloom- 
field,  who  was  the  principal  attorney  for  the 
losing  parties,  Emll  and  Frances  Tobler.  The 
Toblers  declined  to  pay  Nevitt's  bill,  or  any 
part  thereof,  contending  that  they  had  not 
authorized  their  attorney  to  have  the  testi- 
mony extended,  and  did  not  desire  to  appeal 
from  the  judgment  which  had  been  rendered 
against  them.  Thereupon  Nevitt  brought  salt 
agrainst  the  Toblers,  and  obtained  a  judgment 
for  ^450  (with  Interest),  which  was  the 
amotint  plaintiff  was  Justly  entitled  to  charKe 
for  Ms  services  under  the  prevailing  prices 
for  such  work.  The  Toblers  appealed  the 
case  to  the  Supreme  Court,  where  the  Judg- 


ment was  reverse^.  This  case  Is  reported 
In  45  Colo.  231,  100  Pac.  416,  23  L.  R.  A. 
(N.  S.)'702,  132  Am.  St  Rep.  142,  16  Ann. 
Cas.  925.  A  careful  statement  of  facts  In- 
volved In  that  case  was  made  by  Mr.  Justice 
Campbell,  and  by  reference  we  adopt  so 
much  thereof  as  may  be  applicable  to  the 
case  before  us.  Following  the  decision  In 
the  Supreme  Court,  and  on  May  25,  1909, 
Nevitt  ffled  suit  in  the  district  court  of  Rio 
Grande  county  against  Bloomfleld  to  recover 
the  amount  claimed  for  his  services,  with  in- 
terest thereon,  together  with  the  additional 
sum  of  f309.72,  which  represents  the  amount 
which  he,  "Nevitt,  laid  out  and  expended  in 
the  prosecution  of  his  suit  against  the  Tob- 
lers. The  jury  returned  a  verdict  in  favor  of 
Nevitt  for  ?957,  which  Includes  accrued  inter- 
est upon  the  original  claim,  though  this  fact 
Is  not  clearly  deducible  from  the  abstract 
filed.  We  discover  no  complaint  made  in 
brief  of  defendant  on  the  grounds  of  the  ex- 
cessiveness  of  the  verdict,  other  than  the 
general  claim  of  nonliability  on  the  part  of 
defendant  for  any  sum  whatever.  From  this 
judgment  Bloon^eld,  the  defendant,  brings 
this  cause  here  on  appeal. 

[1]  1.  Appellant  denies  that  he  ever  or- 
dered, directed,  or  instructed  Nevitt  to  make 
the  bill  of  exceptions.  His  sole  defense  is 
predicated  upon  this  single  contention.  The 
testimony  upon  this  point  is  conceded  by 
counsel  for  appellant  to  be  in  sharp  conflict. 
From  the  verdict  of  the  Jury  it  is  mani- 
fest tlmt  on  this  Issue  of  fact  they  found 
against  appellant,  and  we  are  concluded  by 
that  finding.  The  Supreme  Court,  on  the 
trial  of  the  Tobler  Case,  held  that  Bloomfleld 
had  no  authority  whatever  to  order  the  bill 
of  exceptions.  Indeed,  in  the  instant  case, 
Bloomfleld  makes  no  contention  that  he  had 
such  authority,  but  as  we  huve  already  point- 
ed out,  predicates  his  entire  defense  upon  a 
flat  denial  that  be  gave  any  instructions  to 
Nevitt  to  make  the  bill  of  exceptions.  All 
argument,  therefore  (and  there  is  much  of  it 
in  the  briefs),  pertaining  to  agency  and  in- 
nocent mistake  on  the  part  of  the  agent  as 
to  his  authority,  has  no  application. 

[2]  The  Jury  having  found  that  appellant 
directed  the  appellee  to  make  the  bill  of  ex- 
ceptions, and  there  being  no  dispute  as  to 
the  value  of  the  work,  the  liability  of  the 
apiiellant  to  the  appellee.  In  the  circumstanc- 
es of  the  case  as  Just  stated,  follows  as  a 
natural  consequence.  We  have  therefore  no 
dlfllculty  in  reaching  the  conclusion  that 
the  appellant  should  pay  the  appellee  for 
the  service  which  he,  the  appellee,  rendered; 
the  former's  liability  to  the  latter  in  the  sum 
of  at  least  $450,  with  interest  thereon  from 
the  date  that  the  amount  became  due,  seems 
clear. 

[3]  2.  The  Uablllty  of  the  defendant 
Bloomfleld  for  the  costs  incurred  by  Nevitt 
in  the  prosecution  of  his  suit  against  the 
Toblers  presents  a  more  dliUcult  question. 
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On  tbla  point  the  record  dlseloaes,  wlthoat 
anjr  aerioui  cimfliet,  that  Bloomfield  nerer 
Biade  any  ipeclfle  or  direct  repreientatlon  to 
Nerltt  that  he  had  authority  to  bind  his 
clients  for  the  work  which  the  Jnrjr  fonnd 
he  bad  directed  NeTltt  to  do.  Nerrltt  appears 
to  hare  asstuned,  from  the  tact  that  Bloom- 
flrid  was  the  leading  eoonsel  for  the  Toblers, 
and  from  that  fact  alone,  that  his,  Bloom- 
fleid'B,  order  for  the  bill  of  exceptions  bound 
his  clients,  and  upon  this  erroneous  asBump- 
tlon  brought  suit  against  the  Toblers  and  in- 
curred expenses  amounting  to  something 
over  $300,  In  the  unsuccessful  prosecution 
thereof.  On  this  point  the  Supreme  Court, 
In  Tobler  t.  Nevitt,  supra,  says:  "There  is 
no  evidence  in  this  case  of  ratification  of,  or 
acquiescence  in,  such  employment  of  plaintiff 
by  defendants  in  this  action.  The  cause  haT- 
tng  been  tried  by  plaintiS's  counsel  upon  the 
theory,  which  the  trial  court  adopted  by  so 
instructing  the  Jury,  that  the  special  retain- 
er of  Bloomfield  to  try  the  case  in  the  dis- 
trict court  necessarily  carried  with  it  the  Im- 
plied power,  without  any  special  authority 
from  his  clients,  to  perfect  an  appeal  and 
represent  his  clients  therein  and  to  bind  them 
to  pay  all  the  costs  and  expenses  necessarily 
Incurred  In  the  prosecution  of  such  review, 
his  judgment  cannot  stand."  From  this  it 
will  be  seen  that  Nevitt's  prosecution  of  his 
case  against  the  Toblers  was  the  result  of  a 
mistaken  conreption  of  the  law  of  agency, 
and  not  from  any  mistaken  view  of  the  facts 
for  which  Bloomfield  was  at  all  responsible. 
Indeed,  the  record  In  this  case  discloses  that 
Nevitt  knew,  before  he  Instituted  the  former 
•ult  against  the  Toblers,  that  they  denied  all 
liability  on  his  claim,  a«)d  denied  that  they 
had  authorized  Bloomfield  to  order  the  bill 
of  exceptions,  or  that  they  had  any  Inten- 
tion of  appealing  the  case.  Bloomfield  him- 
self practically  told  Nevitt,  before  the  latter 
Instituted  his  suit  against  the  Toblers,  that 
he  had  no  such  authority,  for  he,  Nevitt,  tes- 
tified that,  when  he  asked  General  Bloomfield 
about  whether  he  was  authorized  to  order 
the  work  done,  all  that  he,  Bloomfield,  said 
was,  "Sometimes  attorneys  take  a  great  deal 
of  authority."  We  therefore  are  In  accord 
with  the  Eftatement  of  Mr.  Justice  Campbell, 
which  we  have  already  quoted,  to  the  effect 
that  Nevitt  prosecuted  his  case  against  the 
Toblers  npon  a  mistaken  theory  that  the 
special  retainer  of  Bloomfield  to  try  the  case 
In  the  district  court  necessarily  carried  with 
It  the  implied  power,  without  any  special  au- 
thority from  his  clients^  to  perfect  the  ap- 
peal and  contract  the  debt  for  the  bill  of 
exceptions.  Bloomfield  may  not  be  held  re- 
sponsible for  the  results  which  Nevitt's  Ig- 
norance of  the  law  occasioned  himself.  We 
are  therefore  of  opinion  that  the  trial  conrt 
erred  in  submitting  to  the  Jury  the  question 
of  Bloomfield's  llabiUty  to  Nevitt  for  the 
latter's  expaaaeB  incident  to  the  unsuccessful 
l>roeecntlon  of  his  salt  against  the  Toblers. 


For  this  error  tttt  Judgment  of  the  trial 
court  must  be  modified,  with  instructions  to 
enter  a  Judgment  In  fkvor  ot  appellee  and 
against  appellant  for  9460,  with  Interest 
thereon  at  the  rate  of  8  per  cent  per  annum 
from  May  2,  1904  (which  la  the  date  from 
which  the  appellee  in  the  former  suit  reck- 
oned interest,  and  which  appears  without 
contradiction  to  be  a  somewhat  later  date 
than  the  completion  of  his  work  on  the  bill 
of  exceptionfl),  to  the  date  of  the  entry  of 
Judgment,  and  for  the  coste  of  this  suit 

Judgment  modified,  and  case  remanded, 
with  dlrectlona 

MOBQAN,  J^  dissents. 


(!4  Colo.  App.  IM) 
STEVENS  T.  TOMPKINS. 

<Gonrt  of  Appeals  of  Colorado.    April  14, 
•^''^1913.) 

1.  APPBAt    AND    BSBOB    (|    1002*)— QUBSTIOHS 

OF  Fact— Conclusiveness  of  Verdict. 
The  credit  to  bo  given  witnesseg  was  for 
the  Jury,  and  its  verdict  upon  conflicting  evi> 
deuce  may  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  3935-3037;  Dec.  Dig.  f 
1002.*] 

2.  CocBTs  (I  213*)— Appeixatb  JuaiSDierriOH 
OF  SuFBSMB  Cotrsr. 

No  appeal  to  the  Supreme  Court  lies  from 
a  Judgment  for  less  than  $500,  not  relating  to  a 
franchise  or  a  freehold. 

[Bid.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  if  517-619,  522-626;   Dec  Dig.  {  213.*] 

3.  Appeal  and  Ebbob  ({  14*)- Dismibbal  of 
"   Nonappealable   JnoaitENT— Rk-Entbt  as 

Pendino  on  Ebbob. 

Where  appellee  enters  no  appearance,  so 
that  no  jurisdiction  of  his  person  is  obtained, 
the  appeal,  if  dismissed,  cannot  be  re-entered  as 
pending  on  error. 

[Ed.  Note.— E'er  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  48-57;  Dec.  Dig.  {  14.»1 

4.  Appbai.  and  E^bbob  <|  801*)— Dibmibsai.  of 
Appeai,  —  Afstrmance   of    Judouknt    Bb- 

LOW. 

Where  the  Coart  of  Appeals  has  no  Juris- 
diction, and  the  appeal,  if  dismissed,  cannot  be 
re-entered  as  pending  on  error,  it  may  be  prop- 
erly affirmed  under  rule  1  of  the  Court  of  Ap- 
peals (127  Pac.  !x),  providing,  that,  whenever 
an  appeal  or  writ  of  error  shall  be  dismissed, 
the  court  in  its  discretion,  may  affirm  the  Judg- 
ment of  the  court  below. 

[E^  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {$  3161-^164;    Dec.  Dig.  | 

Appeal  from  El  Paso  County  Conrt;  John 
EX  UtUe,  Judge. 

Action  by  Frank  Tompkins  against  H.  H. 
Stevens,  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

William  C.  Robinson,  ot  Colorado  Spring^ 
for  appellant 

KINO,  X  Action  for  the  reasonable  valne 
ot  materials  fnmished  and  labor  performed 
by  plaintiff  (appellee  here)  for  defendant  at 
his  request  In  repairing  a  building  belonging 
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to  defendant  Judgment  for  plaintiff,  from 
which  defendant  appealed. 

The  errors  assigned  and  relied  on  raise 
only  the  question  of  the  sufficiency  of  the 
evidence  to  support  the  verdict  and  Judgment ; 
the  contention  being  that  the  verdict  includes 
compensation  for  work  and  material  for 
which  no  provision  was  made  in  the  contract 
between  the  parties,  as  shown  by  the  evi- 
dence. The  testimony  upon  the  part  of  the 
plaintiff  was  positive  and  clear  that  the 
materials  furnished  and  the  work  done  was 
in  accordance  with  directions  given  by  the 
defendant,  and,  if  believed  by  the  Jury,  was 
amply  sufficient  to  sustain  the  verdict 

[1]  The  credit  to  be  given  to  the  witnesses 
was  for  tlie  Jury  to  determine,  and,  having 
resolved  the  Issues  in  favor  of  the  plaintiff 
upon  conflicting  evidence,  the  verdict  may 
not  be  disturbed. 

[2]  The  Judgment  was  for  an  amount  less 
than  ^500,  did  not  relate  to  a  franchise  or 
a  freehold,  and  therefore  an  appeal  there- 
from to  the  Supreme  Court  did  not  lie,  and 
the  cause  might,  and  perhaps  should,  be  dis- 
missed for  lack  of  Jurisdiction  to  entertain 
the  appeaL 

[8j  Inasmuch  as  the  appellee  has  entered 
no  appearance,  and  therefore  jurisdiction  of 
his  person  lias  not  been  obtained,  the  cause, 
If  dismissed,  cannot  be  re-entered  as  pending 
on  error.  Brady  v.  Peoide,  45  Colo.  364,  101 
Pac.  340;  Perkins  v.  Russell,  21  Colo.  App. 
212,  121  Pac.  956:  D.  &  B.  O.  S.  fi.  Co.  T. 
Casady,  50  Colo.  351,  116  Pac.  632. 

[4]  And  we  think.  If  dismissed,  it  Is  a 
proper  case  for  the  application  of  rule  1  of 
this  court  (127  Pac.  iz)  that,  whenever  an 
appeal  or  writ  of  error  shall  be  dismissed, 
the  court  may,  in  its  discretion,  affirm  the 
Judgment  of  the  court  below.  But  whether 
affirmed  upon  the  merits  of  the  cause,  or 
under  the  rule,  the  effect  is  the  same. 

The  Judgment  is  affirmed. 


WEIiUNGTON  REALTY  CO.  V.  GILBERT. 
(Court  of  Appeals  of  Colorado.    April  14,  1013.) 

1.    VBNnOK    AWn    PURCRASEB    (I    48*)    —   CON- 

TBACTS— CoNSUmCATIOW. 

Where  a  vendor,  by  a  written  contract 
containing  every  condition  neceesary  to  make  a 
complete  agreement,  agreed  to  Bell  land,  and 
the  vendee,  who  also  signed  the  instrument, 
agreed  to  purchase  and  pay  the  price,  the  con- 
tract was  consummated  on  the  date  of  the  writ- 
ten agreement,  for  a  contract  is  consummated 
wben  the  minds  of  the  parties  meet,  understand- 
iiiKly>  lu  the  same  sense. 

[Sd.  Note. — For  other  cases,  see  Vendor  and 
Parchaser,  Dec.  Dig.  i  48.*] 

2.  Estoppel  (J  72*)— Equitable  Estoppel— 
IiJkglioence. 

Where  a  misrepresentation  as  to  the  recor- 
dation of  a  plat  of  land  is  made  by  inadvert- 
ence or  honest  mistake,  the  loss  must  fall  upon 


the  party  first  at  fault  in  making  the  misrepre- 
sentation. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
(Tent.  Dig.  |  188;  Dec.  Dig.  {  72.  •] 

3.  VlNOOB   AND   PUKCHASEB  d  38*)   —  GOIT- 

iXAcra— Vauditt. 

Where  a  vendor  of  land  showed  the  pur- 
chaser a  plat  and  represented  that  it  was  re- 
corded, and  the  purchaser,  by  means  of  the 
plat,  identified  certain  land  and  entered  Into  a 
contract  to  purchase  the  same,  the  contract  de- 
scribing the  land  as  a  certain  numbered  block 
"according;  to  the  recorded  plat  thereof,"  the 
contract  is  not  invalid  because  the  plat  was 
never  recorded  and  the  land  was  subsequently 
platted  in  a  different  way,  for  the  recital  in  the 
contract  that  the  plat  was  recorded  will  be  re- 
jected as  falsa  demonstratio. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |{  38,  40-43,  60;  Dec. 
Dig.  i  33.*] 

4.  Vkkdob  AMD  PnnoEABKB  (i  82*)— MoDin- 
oation  or  Cortbact— Time  of  Taking  Er- 
fbct. 

Where,  after  the  execution  of  a  contract 
by  a  corporation  for  the  sale  of  land,  it  was 
discovered  that  the  president  of  the  corporation 
had  signed  the  name  of  the  wrong  corporatioa 
to  the  contract,  and  a  new  contract  was  ex- 
ecuted which  was  an  exact  copy  of  the  old  con- 
tract except  as  to  the  name  of  the  vendor  cor- 
poration, a  new  contract  was  not  consummated, 
but  the  rights  of  the  purchaser  were  to  be  de- 
termined as  of  the  date  of  the  execution  of  the 
ori^nal  contract 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i{  138,  139;  Dec.  Dig.  i 
82.*] 

5.  Evidence  (|  461*)— Pabo£  BviDBifOE  Ruui 
— Adhissibilitt, 

Parol  evidence  of  the  attending  circum- 
stances surrounding  the  making  of  a  written 
contract  for  the  sale  of  land  is  admissible  to 
show  the  real  intentions  of  the  parties  at  the 
time  the  instrument  was  signed,  when  not  used 
to  add  to  or  take  anything  from  the  agreement 
itself. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
C5ent  Dig.  U  212»-2133 ;  Dec.  Dig.  |  461.*] 

6.  Specifio  Pebfobkance  (f  10*>— Riqht  to 
— Past  Pebtobuancb. 

Where  a  vendor  agrees  to  convey  a  l>ody 
of  land  for  a  fixed  consideration  and  then  by 
his  own  act  renders  himself  incapable  of  wholly 
fulfilling  the  contract  the  purchaser  may  ob- 
tain specific  performance  in  so  far  as  the  ven- 
dor is  able  to  give  it  witii  an  abatement  of  the 
contract  price. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §|  20-25,  50;  Dec  Dig.  | 

Appeal  from  District  Court,  Boulder  Coun- 
ty ;  Harry  P.  Gamble,  Judge. 

Action  by  Oscar  M.  Gilbert  apalnst  the 
Wellington  Realty  (Company,  a  corporation. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

O.  A.  Erdman,  of  Denver,  for  appellant 
Reed,  West  &  Goss,  of  Boulder,  for  apipel- 
lee. 

BELL,  J.  We  gather  from  the  record  be- 
fore us  in  this  case  that  on  February  20, 
1907,  the  Wellington  Realty  Company,  ap- 
pellant, presented  to  Oscar  M.  Gilbert,  ap- 
pellee, a  blueprint  copy  of  a  plat  of  Welling- 


*r0*  outer  cases  sm  sams  topic  and  section  NUMBBR  In  Deo.  Dig.  *  Am.  Dig.  Key-No.  Sorlss  *  Rsp'r  Indsxss 

Digitized  by  V^OOQ IC 


804 


131  PACIFIC  BEPORTEB 


(Uolo. 


ton  Heights  addition  to  the  city  of  Boulder, 
Colo.,  exbibiting  an  area  of  ground  350x285 
feet,  marked  block  2,  containing  14  lots,  and 
represented  that  a  plat  of  same  was  filed 
In  the  clerk's  office  of  said  county ;  that,  with 
the  aid  of  said  blueprint  of  plat,  the  appel- 
lee made  a  personal  examination  of  the 
ground  and  compared  it  with  the  description 
exhibited  on  the  blueprint,  and,  relying  on 
such  blueprint,  the  representations  of  the 
appellant,  and  the  ground  itself  when  ex- 
amined, the  appellee  negotiated  for  and  pur- 
chased said  block  2  for  which  he  paid  $100 
in  cash  on  February  20,  1907,  and  agreed  to 
pay  $900  more  In  30  days  and  an  additional 
sum  of  $4,000  within  2  years  from  the  last- 
named  date  and  to  pay  6  per  cent  on  de- 
ferred payments  until  due;  that  the  appel- 
lant then  and  there  agreed  with  appellee,  in 
writing  signed  by  It,  to  sell  said  premises 
on  said  terms,  and  on  said  date  receipted 
for  said  $100  payment,  and  agreed.  In  writ- 
ing, to  execute  and  deliver  to  appellee  a 
good  and  sufficient  warranty  deed  for  said 
blo<^  on  the  completion  of  said  payments, 
and  to  accompany  said  deed  with  an  abstract 
showing  a  perfect  title  to  said  premises; 
that  before  the  $900  payment  became  due 
the  appellant  informed  the  appellee  that  it 
would  be  necessary  for  it  to  obtain  a  court 
decree  quieting  the  title  to  said  block  In 
the  appellant,  and,  then  and  there,  executed, 
signed,  and  delivered  to  the  appellee  a  writ- 
ten extension  of  the  time  of  payment  of  said 
$800  until  said  title  could  be  quieted  in  the 
appellant;  that  on  the  24th  day  of  Septem- 
ber, 1907,  the  appellant,  in  writing,  notified 
the  appellee  that  the  technical  defect  in  the 
title  to  the  land  bad  been  removed,  and  de- 
manded the  Immediate  payment  of  the  $900 ; 
that  on  September  25,  1907,  the  appellee 
tendered  the  $900,  but  limited  the  tender, 
In  writing,  to  the  contract  made  February 
20,  1907,  and  to  the  land  purchased  as  it 
appeared  on  the  plat  exhibited  to  the  ap- 
pellee on  February  20,  1907,  and,  notwith- 
standing such  limitations,  the  appellant,  then 
and  there,  accepted  said  payment. 

At  the  time  the  said  $900  payment  was 
tendered  as  aforesaid,  according  to  the  tes- 
timony of  the  appellee,  the  appellant  said: 
"By  the  way,  this  contract  was  signed  by 
Mr.  Degge  as  president  of  the  Wellington 
Association  instead  of  the  ■Wellington  Bealty 
Company,  a  technical  error,  and  we  have 
made  out  a  duplicate  of  that  which  you 
sign  first,  you  haven't  signed  the  other  one, 
so  sign  this."  The  appellee  further  testified 
as  follows:  "I  took  that  (dnplicate)  and 
read  It  over  and  we  compared  them  word  for 
word  and  I  asked  Mr.  Webber  (sales  agent 
for  both  companies)  if  it  was  understood 
that  this  was  a  duplicate  of  the  other  to 
correct  the  technical  error — the  signature 
of  the  Wellington  Association  instead  of  the 
Wellington  Bealty  Company.  He,  Webber, 
said  'It  was — otherwise  identical.'  At  the 
suggestion  of  Mr.  Webber  I  signed  it" 


Agent  Webber  testified  at  the  trial  that 
when  he  sold  block  2  to  appellee  in  the 
name  of  the  Wellington  Association  the  legal 
Utle  stood  in  the  name  of  W.  W.  Degge,  the 
president  of  each  company,  and  the  property 
was  handled  by  him  (Degge)  through  the  as- 
sociation, but  that  afterward  the  title  was 
transferred  to  the  Wellington  Bealty  Com- 
pany, when  new  contracts  were  made  out 
to  take  the  place  of  the  original  ones. 

However,  W.  W.  Degge,  president  of  each 
company,  testified  that  block  2,  Februarj-  20, 
1907,  belonged  to  the  Wellington  Bealty  Com- 
pany; that  the  Wellington  Association  was 
financing  the  Wellington  Bealty  Company 
and  owned  a  large  block,  if  not  the  bulk  of, 
the  Wellington  Realty  Company  stock,  and 
stated  that  he  intended  to  sign  the  name  of 
the  Wellington  Bealty  Company  to  the  writ- 
ten agreement  of  sale,  but  by  force  of  habit, 
he  inadvertently  signed  the  name  of  the  Wel- 
lington Association,  as  most  of  the  sales 
were  then  being  made  through  it,  but  an- 
nounced to  the  court  that  he  did  not  mean 
to  take  advantage  of  that  or  to  go  back  on 
the  signature  and  would  not  repudiate  the 
agreement  on  the  ground  that  It  was  signed 
by  the  Wellington  Association.  Whereupon, 
counsel  for  appellant  announced  in  open 
court:  "We  are  perfectly  willing  that  the  rec- 
ord may  state  that  the  Wellington  Realty 
Company  was  twund  by  this  instrument" 

On  February  20,  1908,  the  aiv>ellee  ten- 
dered $240  to  the  appellant  the  interest  due 
on  the  deferred  payment,  and  accouuianied 
the  same  with  a  writing  confining  the  ten- 
der to  a  payment  on  the  contract  dated  Feb- 
ruary 20,  1907,  for  purchase  of  block  2  ac- 
cording to  the  plat  exhibited  to  the  appellee 
at  the  time  of  the  purchase.  The  appellant 
accepted  the  tender  and  money.  Un  Febru- 
ary 20,  1909,  the  appellee  tendered  the  bal- 
ance of  the  purchase  money  in  gold  and  de- 
manded a  deed  for  block  2  covering  14  lots. 
The  appellant  made  a  counter  offer  to  ac- 
cept the  money  and  give  a  deed  covering  12 
lots,  and  afterward  the  appellee  offered  to 
take  a  deed  for  block  2  covering  12  lots  if 
appellant  would  allow  a  reasonable  sum  for 
the  two  lots  eliminated  In  the  amended  plat 
It  developed  after  the  consummation  of  the 
purchase  that  no  plat  covering  said  block 
2  bad  been  filed,  and  no  plat  was  ever  filed 
in  the  clerk's  office  until  April  3,  1907,  cov- 
ering block  2,  and  this  plat  and  the  survey 
for  it  were  made  by  the  same  engineer  who 
made  the  original  plat  which  was  In  exl.<!t- 
ence,  but  not  recorded,  on  February  20, 
1907.  As  we  understand  the  record,  the  plat, 
of  which  the  appellee  had  a  blueprint,  was 
not  acceptable  to  the  city  as  an  addition  to 
the  city  of  Boulder,  and  that  the  blocks  pre- 
pared for  said  addition  In  the  amended  plat 
were  required  to  be,  and  were,  reduced  to 
respective  areas  of  300x285  feet  an(J  a«  12 
lots,  so  as  to  render  tne  same  admissiutfc 
as  an  addition. 

The  trial  court  found  on  adequate  testt- 
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mony  that  the  rednctlon  of  block  2  to  the 
smaller  area,  and  so  that  it  covered  only 
12  lots  after  the  sale  to  the  appellee,  reduced 
the  value  thereof  $1,100,  and  deducted  this 
amount  from  the  original  purchase  price  and 
ordered  the  appellee  to  pay  the  remainder 
thereof,  and  that  the  appellant  should  ex- 
ecute and  deliver  to  the  appellee,  upon  ten- 
der made  to  It  of  the  remainder  above  men- 
tioned, a  good  and  sufficient  warranty  deed 
for  said  block  2  as  reduced  in  area,  to- 
gether with  an  abstract  thereto  showing  a 
clear  title  thereto  as  provided  In  the  orig- 
inal instrument  of  sale. 

From  the  foregoing  statements  it  will  read- 
ily be  se^k  that  the  controlling  points  of 
contention  between  the  parties  are  as  to  the 
time  when  the  contract  was  consummated, 
and  the  area  of  the  block  sold.  The  appellee 
says  that  it  was  consummated  February  20, 
1907,  and  that  he  then  purchased  block  2 
containing  14  lots. 

The  appellant  says  the  contract  was  not 
consummated  until  September  26,  1907,  and 
at  that  time  block  2  contained  only  12  lots. 

[1]  The  contract  was  consummated  when 
the  minds  of  the  parties  met,  understandlng- 
ly.  In  the  same  sense 

On  February  20,  1907,  the  appellant  stated. 
In  writing,  every  condition  necessary  to 
make  a  completed  agreement,  and  the  same 
was  signed  by  the  Wellington  Association, 
by  W.  W.  Degge,  president,  and  who,  with 
counsel  for  appellant,  agreed  that  his  sig- 
nature was  intended  to  bind,  and  should 
bind,  the  appellant  company.  The  appellee 
on  February  20,  1907,  understandlngly,  ac- 
cepted the  terms  of  the  appellant,  paid  the 
1100  required  of  him  on  the  purchase  price 
on  that  day,  and  has  diligently  sought  to 
comply  with  every  condition  on  his  part  from 
that  time  until  the  present.  The  contract 
of  purchase  and  sale  between  the  parties 
was  completed  on  February  20,  1907,  and 
the  property,  as  then  contracted  for,  must 
be  delivered  by  the  appellant  according  to 
the  terms  of  the  contract,  without  reduction 
on  its  part;  otherwise  it  wUl  be  held  re- 
sponsible to  the  appellee  for  the  diflTerence 
in  the  value  thereof. 

[2,  S]  The  first  real  contention  arises  upon 
the  wording  of  the  written  offer  of  sale  sign- 
ed by  the  appellant  and  delivered  to  the  ap- 
pellee. The  offer  of  sale  was  of  "block  two 
(2)  in  Wellington  Heights  addition  to  the 
city  of  Boulder,  Colo.,  according  to  the  re- 
corded plats  thereof."  The  evidence  discloses 
that  a  survey  had  been  made  of  a  large  plot 
of  ground  and  that  It  had  been  divided  into 
blocks  and  lots  for  the  purpose  of  making 
it  an  addition  to  the  city  of  Boulder,  and 
the  Wellington  Association,  through  which 
the  property  was  being  bandied,  had  the 
plat  thereof  blueprinted  and  was  using  it 
for  the  puri>ose  of  advertising  and  selling 
the  property  represented  therein.  This  blue- 
print showed  that  block  2  covered  14  lots 


and  had  an  area  of  350x286  feet;  and  ap- 
pellee swore  on  the  hearing  that  the  appel- 
lant furnished  him  a  blueprint  and  especial- 
ly pointed  out  to  him  on  the  plat,  and  in- 
formed him,  that  said  block  2  contained  14 
lots  and  the  area  as  above  set  forth. 

It  is  evident  to  our  minds  that  this  con- 
tract was  made  for  the  14-lot  block,  and  the 
understanding  of  the  parties  was,  at  the 
time  the  sale  was  closed,  that  the  appellant 
was  selling,  and  that  the  appellee  was  pur- 
chasing, a  14-lot  block.  The  appellant  says, 
however,  that  at  the  time  the  writing  was 
made  on  February  20,  1907,  no  plat  covering 
block  2  was  recorded.  That  Is  quite  true; 
but  it  was  the  appellant  that  falsely  stated 
in  the  written  instrument  of  sale,  as  well 
as  verbally,  that  it  was  selling  this  block 
according  to  a  recorded  plat. 

There  Is  and  was  no  question  before  the 
parties  as  to  whether  a  plat  was  recorded  for 
the  purpose  of  validating  the  addition.  In 
fact,  the  appellee  testifled  that  he  did  not 
care  to  have  the  land  In  question  included 
In  the  addition;  that  what  he  desired  was 
the  area  of  the  ground  bargained  for.  The 
purpose  for  which  the  plat  was  used  was 
to  assist  in  identifying  the  ground,  and 
determining  the  location  and  area  thereof. 
The  only  plat  In  existence  covering  block  2 
was  used  for  these  purposes,  but  It  turned 
out  not  to  be  of  record  as  represented  by  the 
appellant  If  this  misrepresentation  should 
have  been  by  Inadvertence  or  honest  mistake, 
and  either  of  the  parties  should  be  required 
to  sustain  a  loss  thereby,  then  it  should  fall 
upon  the  one  who  was  first  at  fault.  How- 
ever, we  do  not  apprehend  any  such  serious 
results  from  this  misrepresMtation.  The 
plat  without  being  recorded  served  all  the 
purposes  for  which  it  was  desired. 

In  speaking  to  a  like  question,  the  Su- 
preme Court  of  Michigan  said :  "The  deeds. 
It  is  true,  referred  to  a  plat  adopted  by  the 
Portsmouth  Company,  and  stated  to  have 
been  recorded;  but  these  deeds  would,  I 
think,  still  be  good,  though  the  plat  should 
not  In  fact  have  been  recorded ;  the  declara- 
tion that  it  was  recorded  would  be  rejected 
as  falsa  demonstrate,  as  an  incidental  cir- 
cumstance of  much  less  Importance  than  the 
fact  of  the  existence  of  the  plat  Itself,  and 
therefore  a  fact  about  which  the  parties 
drawing  the  deed  would  be  likely  to  te  less 
careful  and  precise."  Johnstone  v.  Scott,  11 
Mich.  239. 

[4]  We  can  see  no  pertinence  in  the  con- 
tention of  the  appellant  that  the  contract 
was  consummated  on  September  25,  1907. 
The  evidence  shows  that  there  was  no  en- 
deavor upon  that  day  to  make  a  new  con- 
tract; but  the  iMirties  themselves,  on  the 
initiation  of  the  appellant,  sought  to  reform 
the  contract  consummated  February  20,  1907, 
so  as  to  show  the  Wellington  Realty  Com- 
pany as  the  grantor  Instead  of  the  Welling- 
ton Association,  as  the  parties  intended  to  do 
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and  should  have  done  when  the  contract  was 
closed  In  February.  In  the  substituted  con- 
tract the  parties  recopled  the  whole  of  the 
original  draft  Including  February  20th  as 
the  date,  provided  for  the  $100  to  be  paid 
on  that  date,  for  the  $900  to  be  paid  on 
March  20th,  and  every  other  proTlslon  that 
was  contained  In  the  original  draft,  except 
the  substitution  of  the  appellant  as  grantor. 
The  very  conditions  upon  which  the  reforma- 
tion was  made  were  that  no  other  changes 
should  be  made  In  the  original  draft.  If  the 
parties  had  been  seeking  to  make  a  new 
contract,  then  logically  they  would  have  re- 
cited the  original  agreement,  that  $100  had 
been  paid  upon  the  same  on  February  20th, 
$900  on  September  25th,  and  then  would  have 
provided  for  the  future  conditions.  The  very 
fact  that  the  appellant  gave  the  substituted 
agreement  the  date  of  February  20tb,  when 
it  was  written  on  September  25th,  furnishes 
a  strong  Inference  that  there  was  no  thought 
in  the  minde  of  the  contracting  parties  of 
changing  the  contract  or  making  a  new  one, 
but  the  purpose  was  to  preserve  the  evidence 
of  the  contract  they  made  in  February  in 
writing  and  to  make  It  enforceable  accord- 
ing to  the  agreement  and  original  intentions 
of  the  parties. 

[S]  Counsel  for  appellant  Insists  that  the 
trial  court  violated  the  elementary  rules  pro- 
hibiting the  varying  of  written  contracts  by 
parol  evidence  when  It  permitted  the  wit- 
nesses to  show  the  attending  circumstances 
when  the  written  instrument,  preserving  the 
evidence  of  the  contract,  was  made  and  de- 
livered In  February.  The  purpose  was  not 
to  add  to  or  take  from  anything  expressed 
In  writing,  but  the  purpose  was  to  find  the 
real  intentions  of  the  parties  at  the  time  the 
instrument  was  signed.  Counsel  for  appel- 
lant confessed  In  open  court,  or  his  client 
did,  that  the  real  owner  did  not  appear  in 
the  writing  as  grantor,  and  the  appellant, 
on  September  25,  1907,  Insisted  to  the  appel- 
lee that  the  writing  did  not  state  the  real  In- 
tentions and  contract  of  the  parties,  and 
asked  the  appellee  to  join  It  In  so  reforming 
the  writing  as  to  make  the  real  owner  of  the 
property  the  grantor. 

Now  the  appellant  strenuously  insists  that 
the  reformed  agreement  made  on  September 
25,  1907,  which  bore  date  February  20,  1907, 
does  n«t  express  the  real  intentions  of  the 
parties,  but  says  that  that  was  Intended  as 
the  only  consummated  contract,  and  that  its 
life  should  begin  from  September  25th  In- 
stead of  from  February  20,  1907,  as  provided 
in  the  writings,  both  original  and  sub- 
stituted. 

We  can  see  no  force  whatever  in  this  con- 
tention. Neither  do  we  think  that  the  con- 
tention that  the  law  regarding  the  admission 
of  parol  evidence  was  substantially  violated 
by  the  trial  court 

[S]  Counsel  for  appellant  also  denies  the 


power  of  the  trial  court  to  reduce  the  pur- 
chase price  agreed  upon  for  the  14  lots  and 
order  the  deed  and  abstract  to  be  executed 
and  delivered  to  the  appellee  upon  his  pay- 
ing the  agreed  price,  less  a  reduction  of  the 
difference  of  the  value  of  the  14-lot  block 
sold  and  the  12-lot  block  now  In  the  power 
of  the  appellant  to  transfer. 

We  think  the  better  rule  Is  that  where  a 
vendor  ag^rees  to  convey  a  body  of  land  for 
a  fixed  consideration,  and  then  by  bis  own 
act,  as  in  this  case,  renders  himself  or  Itself 
Incapable  of  wholly  fulfilling  the  contract, 
upon  application  of  the  purchaser  the  vendor 
may  be  required  to  accept  such  an  abatement 
on  the  agreed  price  as  would  equal  the 
above-stated  difference  in  value,  and  then  be 
ordered  to  convey  all  the  property  sold  that 
he  Is  capable  of  delivering,  as  the  court  or- 
dered In  this  case.  It  saves  a  multiplicity 
of  suits,  needless  expense,  the  time  of  the 
parties  and  the  court,  and  is  more  In  har- 
mony with  the  substantial  principles  of 
equity.  2  Story,  Equity  Jur.  779;  Melln  v. 
Woolley,  103  Minn.  498,  116  N.  W.  654,  946. 
22  li.  R.  A.  (N.  S.)  595 ;  Schiffer  v.  Adams, 
13  Colo.  582,  22  Pac.  964. 

We  are  Impressed  with  the  conclusions 
that  the  pleadings  and  evidence,  in  this  case, 
jostifled  the  findings  and  decree  of  the 
court,  and  that  substantial  justice  has  bean 
done,  and  therefore  such  findings  and  de- 
cree are  her^y  affirmed. 


HBRTZOG  et  ux.  v.  STAR  LOGGINiQ  CO. 

(Supreme  Court  of  Washington.     April  28, 
lUia.) 

1.  Trespass  (J  45*)— AcTiosfs— Admission  oi 
Evidence. 

In  an  action  for  damage  for  cutting  and  re- 
moving timber  from  plaintilTs'  land,  a  question 
as  to  what  timber  of  a  certain  quality  was  sell- 
ing for  in  the  market  at  the  time  of  the  trespass 
was  competent. 

[Ed.   Note.— For  other  cases,   see   Trespass, 
Cent  Dig.  {$  ll(^-122;   Dec.  Dig.  {  45.*] 

2.  WiTNiBSBS  (J  248*)— Questions— Respow- 

BIVENE8B. 

An  answer,  "Yes,  sir;  it  was  selling  for  $3 
a  thousand,"  was  not  responsive  to  a  question, 
"Do  you  know  what  timber  of  that  quality  was 
selling  for  in  the  market  at  that  time?  You  can 
say  whether  you  know  or  not." 

[Ed.   Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  8}  881-863 ;   Dec.  Dig.  |  248.*) 

3.  Tbiai,  (§  95*)— Objbotions  to  Evidence— 
Uenebai.  Objections. 

A  general  objection   by  merely  moving  to 

strike  an  answer  to  a  question  would  not  reach 

an  objection  that  the  answer  was  not  responsive. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 

Dig.  f  250;   Dec.  Dig.  !  95.»] 

4.  Evidence  (|  474*)—  Expebt  Bvidsnce  — 
Value. 

Where  a  witness  is  testifying  to  the  value 
of  his  own  property,  the  strict  rule  as  to  the 
qualification  of  expert  witnesses  in  testifying 
to  value  is  not  applied ;    it  being  sufficient  that 


*Far  outer  cues  see  same  topic  and  lecUon  NUMBBR  la  Dec.  Dig.  *  Am.  Di|.  Ker-No.  Series  &  Rep't  Indexes 
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the  witness  has  aome  Idea  as  to  tha  valna  of 
kia  property. 

[Ed.    Note.— For   other   casea,   see   Evidence, 
Cent  Dig.  if  2196-2219;   Dec  Dig.  {  474.*] 
5.  Tbispass  (S  4«)*)— Action— SuOTiciEKCT  of 

Evidence. 

E}jiridence,  in  an  action  for  damages  to  tim- 
ber by  treapasa,  held  to  auatain  a  finding  for 
plaintiffg  as  to  the  value  of  the  timber  taken. 

[Ed.   Note.— For   other   cases,    see   Trespass, 
Cent.  Dig.  H  123-127;   Dec.  Dig.  S  46.*] 
e,  TMBPAsa  (I  46*)  — Actions— SumciENCT 

OF  Evidence. 

Evidence,  In  an  action  for  damages  from 
tieapaas,  held  to  sustain  a  finding  for  plaintifts 
as  to  the  amount  expended  by  them  in  removing 
brush  left  on  tbe  land  by  defendant  after  the 
trespass. 

[Ed.  Note.— For  other  cases,  see  Trespaas, 
Cent  Dig.  H  123-127 ;  Dec.  Dig.  f  40.*] 

7.   APPEAI.   AND   EBBOK  (|  1002*)— FINDINGS— 

Conflicting  Evidence — Conclusiveness. 
A  finding  on  conflicting  evidence  will  not 
be  disturbed  on  appeal. 

(EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  IHg.  ||  3936-3937;  Dec.  Dig.  $ 
1002.*! 

Department  2.  Appeal  from  Superior  Conrt, 
Snohomish  County;  W.  P.  Bell,  Judge. 

Action  by  James  Hertzog  and  wife  against 
the  Star  Logging  Company.  From  a  Judg- 
ment for  plainttflTs,  defendant  appeals.  Af> 
Armed. 

Bulbert  &  Husted,  of  Everett,  for  appel- 
lant Robert  McMurchle,  of  Everett,  for 
respondents. 

EI/US,   J.      The   plalntlfTs    brought    this 
action  against  the  defendant.   Star  Logging 
Company,  to  recover  damages  on  three  caus- 
es of  action,  as  follovys:   (1)  For  the  cutting 
and  removal  of  timber  from  certain  lands 
belonging  to   the  plaintiffs,   of  the  alleged 
value    of   $145.      (2)  For    destroying    young 
growing  timber  upon  the  plalntlfTs'  land  of 
the  value  of  $100.     (3)  For  expenses  in  the 
sum  of  $90  incurred  by  the  plaintiffs  In  the 
removal  of  brush  alleged  to  have  been  left 
on  the  land  by  the  defendant    The  defend- 
ant denied  the  allegations  of  the  complaint 
and  set  up  as  a  counterclaim  an   alleged 
agreement    between    the   plaintiffs   and   the 
defendant  that.  In  consideration  of  the  de- 
fendant   surveying    the    line    between    the 
lands  of  the  parties,  the  defendant  should 
Iiave  the  right  to  take  any  timber  that  re- 
mained standing  npon  the  plalntlfTs'  land; 
that  the  plaintiffs  refused  to  allow  the  de- 
fendant  to   remove    the   timber,    by   reason 
whereof  the  defendant  was  damaged  in  the 
sum  of  $20,  the  cost  of  the  survey,  $12,  the 
cost  of  cnttlng  the  timber,  and  ^7,  loss  of 
profits  on  the  timber.    The  afflrmatlTe  mat- 
ter was  traversed  by  the  reply.    The  Jury 
fonnd  for  the  plaintiffs  on  the  first  cause  of 
action  in  the  sum  of  $145,  and  on  the  third 
cause  of  action  in  the  sum  of  $30,  bat  found 
for    tbe  defendant  on   the  second  cause  of 
action.    The  defendant  has  appealed. 

Xbe  several  assignments  of  error  are  all 


directed  to  the  admissibility  and  sufficiency 
of  the  evidence.  It  Is  contended,  first  that 
the  court  committed  error  in  refusing  to 
strike  the  answer  of  the  respondent  James 
Hertzog  to  the  following  question:  "Do  you 
know  what  timber  of  that  quality  was  sell- 
ing for  in  the  market  at  that  time?  You 
can  say  whether  you  know  or  not  Answer: 
Yes,  air ;  It  was  selling  for  $3  a  thousand." 
It  is  argued  that  this  answer  should  have 
been  stricken  as  not  responsive  to  the  ques- 
tion. The  objection,  however,  was  not  plac- 
ed upon  that  ground.  The  motion  to  strike 
was  In  general  terms:  "I  move  that  the  an- 
swer be  stricken." 

[1]  The  answer,  though  Irregularly  elicit- 
ed, was  competent  evidence. 

[2,  3]  While  not  responsive  to  the  question. 
It  was  not  error  to  refuse  to  strike  It  upon 
an  objection  so  general  as  that  made.  It  is 
further  argued  that  the  witness  was  not 
qualified  to  answer  the  question  in  that  he 
admitted  a  lack  of  definite  knowledge  as  to 
the  market  value  of  timber.  We  think,  how- 
ever, that  the  evidence  was  competent  as 
tending  to  show  market  value,  regardless  of 
the  witness'  qualification  to  testify  as  to 
market  value  generally. 

[4]  He  was  testifying  as  to  the  value  of 
his  own  property.  In  such  a  case,  the  strict 
rule  of  qualification  is  not  applied.  If  it 
was  a  fact  that  timber  was  selling  at  $3  a 
thousand,  that  tended  to  prove  the  market 
value  of  timber  in  that  vicinity.  There 
was  no  error  In  the  refusal  to  strike. 

[»]  It  is  next  argued  that  there  was  not 
sufficient  proof  to  sustain  the  verdict  as  to 
the  quality  or  value  of  the  timber  taken. 
The  respondent  was  the  only  witness  who 
testified  as  to  the  quality  of  the  timber. 
While  he  was  unable  to  state  the  grade  of 
the  timber  for  the  reason  that  he  had  no 
technical  knowledge  of  grades,  he  did  tes- 
tify that  he  knew  good  timber  when  he  saw 
it,  and  that  his  timber  was  good.  As  to  the 
value  of  the  timber,  the  evidence  to  which 
we  have  already  referred  tended  to  estab- 
lish a  value  of  $3  a  thousand.  There  was 
ample  evidence  to  establish  the  fact  that  the 
timber  cut  amounted  to  something  over  21,- 
000  feet  of  cedar  and  32,500  feet  of  fir. 
This  at  that  price  would  much  exceed  the 
value  found  by  the  Jury.  On  cross-examina- 
tion, this  witness  was  asked  what  was  the 
value  of  the  timber  taken,  and  ansv^^red, 
without  objection,  that  It  was  worth  at  least 
$145.  Without  regard  to  the  other  evi- 
dence, this  would  be  sufficient  to  sustain 
the  verdict  The  values  placed  upon  the 
timber  by  the  req)ond«it  himself  were  in 
no  manner  contradicted  by  any  other  wit- 
ness. 

[6]  It  is  also  contended  that  there  was  no 
evidence  to  sustain  the  verdict  of  the  jury 
upon  the  third  cause  of  action.  While  it  is 
true  that  the  respondent  testified  that  he 
had  not  yet  removed  the  brush  and  debris 
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left  apon  bis  land  by  tbe  appellant,  be  did 
testify  tliat  It  would  cost  him  |75  or  $100 
to  remove  It  The  verdict  on  this  cause 
was  for  $30,  and  we  cannot  say  that  it  was 
not  justified  by  this  evidence.  The  appel- 
lant also  contends  that  It  ran  a  line  between 
Its  land  and  that  of  the  reHpondents  under 
an  agreement  that.  In  consideration  of  the 
survey,  it  would  be  permitted  to  take  the 
timber  from  the  respondents'  land. 

[7]  This  agreement  was  denied  by  the  re- 
spondents, and  on  such  a  conflict  of  testi- 
mony we  cannot  interfere  with  the  verdict 
of  the  jury,  which  evidently  found  that  no 
such  contract  was  ever  made.  There  being 
comi)etent  evidence  to  supi)ort  the  verdict 
on  both  the  first  and  third  causes  of  action, 
we  cannot,  ^vithout  invading  the  province 
of  the  jury,  disturb  the  verdict 

The  Judgment  is  afllrmed. 

MOUNT,  MAIN,  MORRIS,  and  FULLER- 
TON,  JJ.,  concur. 


FERBALL  et  aL  v.  CITY  OF  SPOKANE 
et  al. 

(Supreme  Court  of  Washington.    April  28, 
1»13.) 

MUNICIPAI,   CORPORATIONB    (8    535*)   —  LoCAL 

IMPHOVEMENTB  —  Special  Assessments— In - 

^^iiDiTT— Right  to  Sub— Ibregitlabities— 

Objects  Befobe  Council. 

Rem.  &  Bal.  Code,  g  7582,  provides  that 
whenever  any  assessment  roll  snail  have  been 
confinned  by  the  city  council  after  notice  to 
property  owners,  so  that  they  may  havea  rea- 
sonable opportunity  to  object,  the  regularity  and 
correctness  of  the  assessment  cannot  be  ques- 
tioned by  any  person  not  having  filed  written 
objections  to  the  roll  prior  to  confirmation.  Sec- 
tion 7533  makes  tbe  action  of  tbe  city  council 
in  confirming  tlie  assessment  roll  conclusive  on 
all  parties  not  app-aling  therefrom,  with  certain 
immaterial  exceptions.  Held  that,  where  prop- 
erty owners  made  no  objection  before  confirma- 
tion of  an  assessment  for  tbe  construction  of  a 
trunk  sewer  in  a  city  of  the  first  class,  they  had 
no  standing  to  sue  to  restrain  the  enforcement 
of  the  assessment  because  of  any  irregularities 
as  to  the  improvement  and  assessment  ordi- 
nances, or  in  the  method  of  tbe  assessment. 

[Kd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1253;  Dec.  Dig.  $ 
535.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  E.  H.  Sullivan, 
Judge. 

Action  by  G.  H.  Ferrall  and  others  asalnst 
the  City  of  Spokane  and  others.  Judgment 
for  defendants,  and  plaUitiEfs  appeal.  Af- 
firmed. 

Burcham  k  Blair,  of  Spokane,  for  appel- 
lants. John  E.  Orr  and  AIIqd  &  Allen,  all  of 
Spokane,  for  respondents. 

MAIN,  J.  This  is  an  action  to  test  the 
validity  of  an  assessment  for  local  Improve- 
ment. 

To  the  plaintifits*  third  amended  complaint 


a  demurrer  was  sustained  by  the  trial  court 

The  plaintiffs  elected  to  stand  upon  their 
complaint,  and  refused  to  plead  further. 
Thereupon  a  judgment  was  entered  dismiss- 
ing the  action,  from  which  tbe  plaintiffs  ap- 
peal. On  August  23,  1910,  tbe  city  council 
Qf  the  city  of  Spokane  passed  an  ordinance 
providing  for  the  construction  of  what  is 
known  as  the  Fifth  ward  tnink  sewer,  and 
that  the  same  should  be  paid  for  by  local 
assessment  upon  the  property  benefited.  Tbe 
boundaries  of  the  district  were  fixed  by  ordi- 
nance. Thereafter  an  assessment  roll  was 
prepared  by  which  the  proi>erty  within  the 
confines  of  the  district  was  assessed  upoa 
the  square  foot  basis.  The  assessment  roll 
was  confirmed  by  ordinance.  The  complaint 
here  for  consideration  is  somewhat  of  a  drag- 
net, voluminous,  and  Involved.  Aside  from 
the  formal  parts,  the  material  allegations 
attacking  the  validity  of  the  assessment  ap- 
pear to  be  as  follows:  First  That  both  the 
Improvement  and  confirmation  ordinances 
are  invalid  because  they  were  passed  con- 
taining an  emergency  clause  as  follows: 
"Whereas,  an  emergency  exists  in  which  it 
is  necessary  for  the  immediate  preservation 
of  the  public  peace  and  safety  that  this  ordi- 
nance shall  become  effective  without  delay. 
It  is  ordained  that  this  ordinance  shall  be 
in  force  and  effect  from  and  after  its  pas- 
sage." It  is  alleged  that  this  emergency 
clause  does  not  meet  the  charter  requirement 
relative  to  emergency  ordinances,  which  la 
as  follows:  "When  an  emergency  exists  In 
which  It  is  necessary  for  the  immediate 
preservation  of  the  public  peace,  health  or 
safety  that  an  ordinance  shall  become  effec- 
tive without  delay,  such  emergency  and  ne- 
cessity and  the  facts  creating  the  same  shall 
be  stated  in  one  section  of  tbe  bill.  •  ♦  •  " 
Second.  It  is  alleged  that  tbe  assessment  la 
invalid,  in  that  it  is  made  solely  upon  the 
basis  of  tbe  area  of  the  respective  lots  In 
the  assessment  district,  regardless  of  their 
proximity  or  remoteness  to  the  line  of  the 
sewer.  Third.  That  the  assessment  Is  invalid 
because  there  was  other  proi)erty  outside  of 
the  assessment  district  as  defined  by  the 
ordinance  which  could  be  drained  into  the 
sewer,  but  which  was  not  assessed  therefor. 
It  appears  to  be  conceded  that  none  of 
the  plaintiffs  filed  any  objections  to  the  con- 
firmation of  the  assessment  roll  by  the  city 
council  after  having  received  notice  as  pro- 
vided by  law.  Neither  does  the  complaint 
contain  any  charge  of  fraud.  The  allegations 
of  the  complaint  question  neither  the  ordi- 
nances nor  the  mode  or  manner  of  assess- 
ment on  jurisdictional  grounds,  or,  tbe  lack 
of  power  on  the  part  of  the  councU  to  pass 
the  ordinances  and  to  make  the  assessment 
But  the  questions  raised  by  the  allegations 
question  tbe  regularity  of  the  method  by 
which  the  ordinances  were  passed,  and  the 
mode  or  manner  of  making  the  assessment 


.  vror  othor  oaaas  see  sam*  topic  and  Metlon  NUMBER  In  Dee.  Dig.  St  Am.  Dt»  K«y-No.  Series  t  Rep'r  IndMOi 


Digitized  by  V^OOQ IC 


Wasb^ 


F£RKALL  ▼.  CITT  OF  SPOKANB 


800 


Ttie  first  and  final  question  to  be  determin- 
ed is  tbe  rlebt  of  the  appellants  to  maintain 
tbe  present  action.  The  respondents  con- 
tend that  tbe  appellants,  by  reason  of  tbeir 
failure  to  file  objections  to  tbe  confirmation 
of  tlie  assessment  roll  before  tbe  city  council 
liaTe  waived  tbelr  right  to  object  In  this  pro- 
ceeding, and  in  this  objection  plant  them- 
eelrea  upon  the  statutes  of  this  state  and  the 
decisions  of  this  court  Section  7532,  Rem. 
&  Bal.  Code,  provides:  "Whenever  any  as- 
sessment roll  for  local  improvements  simll 
have  been  prepared  aa  provided  by  law,  cliar- 
ter  or  ordinance  of  any  city  of  the  first  class, 
and  such  assessment  roll  shall  have  been 
confirmed  by  the  council  or  legislative  body 
of  such  dty,  after  due  and  proper  notice  to 
the  property  owner,  as  provided  by  law,  char- 
ter or  ordinance,  so  that  said  owners  of 
property  may  have  a  reasonable  opportunity 
to  object  to  or  protest  against  any  assess- 
ment, the  regularity,  and  correctoess  of  the 
proceedings  to  order  said  improvement,  and 
the  regularity,  validity  and  correctness  of 
said  assessment  cannot  in  any  manner  be 
contested  or  questioned  in  any  proceeding 
whatsoever  by  any  person  not  filing  written 
objections  to  such  roll,  prior  to  the  same  be- 
ing confirmed,  as  aforesaid,  and  at  such  time 
or  times  as  may  be  prescribed  by  charter  or 
ordinance.  •  •  •  ••  This  statute  does  not 
permit  the  regularity,  validity,  or  the  cor- 
rectness of  an  assessment  roll  to  be  question- 
ed except  by  persons  filing  written  objections 
to  the  roll  prior  to  its  confirmation.  Sec- 
tion 7533,  Rem.  &  Bal.  Code,  provides :  "The 
action  of  the  council  or  other  legislative  body, 
hereinbefore  mentioned  in  confirming  such 
assessment  roll  shall  be  conclusive  in  all 
things  upon  all  parties  not  appealing  there- 
from in  the  manner  and  within  the  time 
hereinbefore  mentioned,  and  no  proceeding  of 
any  Und  shall  be  commenced  or  prosecuted 
for  the  purpose  of  defeating  or  contesting 
any  such  assessment,  or  the  sale  of  any  prop- 
erty to  pay  such  assessment  or  the  foreclo- 
sure of  any  lien  herein  provided  for:  Provid- 
ed, this  section  shall  not  be  construed  as 
prohibiting  the  bringing  of  injunction  pro- 
ceedings to  prevent  the  sale  of  any  real  es- 
tate upon  the  grounds:  (1)  That  the  prop- 
erty about  to  be  sold  does  not  appear  upon 
the  assessment  roll,  and  (2)  that  said  assess- 
ment has  been  paid."  This  section  makes 
the  action  of  the  city  council  in  confirming 
the  assessment  roll  conclusive  upon  all  par- 
ties not  appealing  therefrom,  except  the  two 
classes  specified  In  the  proviso,  which  are 
not  material  in  this  case.  The  language  of 
these  statutes  is  clear  and  positive.  A  per- 
son desiring  to  contest  an  assessment  roll 


must  conform  with  the  provisions  of  these 
statutes;  otherwise,  he  waives  all  irregular- 
ities, if  any,  in  the  passage  of  the  ordinances 
providing  for  the  improvement  and  the  con- 
firmation of  the  assessment  roll  and  the  meth- 
od of  assessment 

In  Collins  V.  Ellensburg,  68  Wash.  212,  122 
Pac.  1010,  it  was  held  in  an  action  to  enjoin 
the  city  of  Ellensburg  from  collecting  a  spe- 
cial tax  or  assessment  for  sewer  construction 
that  the  failure  to  initiate  the  improvement 
by  a  petition  of  the  owners  of  one-fourth  in 
value  of  the  abutting  property  was  a  mere 
irregularity,  and  not  a  jurisdictional  defect 
It  Is  there  said:  "•  •  •  It  is  self-evi- 
dent that  no  Irregularity  can  be  successfully 
asserted  in  a  suit  to  enjoin  the  collection  of 
an  assessment  which  would  not  constitute  a 
valid  defense  to  an  action  to  foreclose  the 
assessment  *  *  •  The  petition  is  not  a 
jurisdictional  prerequisite.  To  proceed  with- 
out petition  was  not  to  proceed  .without  power. 
It  was  at  most  the  exercise  in  an  irregular 
manner  of  a  power  amply  conferred.  The 
Legislature  might  have  conferred  the  power 
without  requiring  any  petition.  There  Is 
no  constitutional  inhibition  against  such  a 
course.  *  •  • "  In  Rucker  Bros.  v.  Ever- 
ett, 66  Wash.  366,  119  Pac.  807,  38  L.  R,  A. 
(N.  S.)  682,  which  was  an  action  begun  for 
the  purpose  of  annulling  a  local  improvement 
assessment  because  the  assessment  upon  the 
property  there  in  question  was  In  excess  of 
the  amount  permitted  by  the  city  charter,  it 
was  held:  "A  requirement  of  the  law  to  be 
observed  in  levying  a  tax  by  taxing  oflicers, 
which  requirement  could  have  been  dispensed 
with  by  the  law  in  the  first  instance,  can  be- 
come conclusive  as  to  its  observance,  against 
the  property  owner,  by  the  law  awarding 
him  a  hearing  thereon.  That  is  wliat  has 
been  done  by  these  statutes,  which  declare 
the  effect  of  the  decision  upon  such  hearing 
in  such  comprehensive  language  as  to  render 
finally  adjudicated  against  appellants  the  ob- 
jections now  made  against  the  assessment" 

The  principle  aunoimced  in  these  cases  in 
decisive  of  the  present  action.  The  third 
amended  complaint  did  not  state  a  cause  of 
action.  The  appellants  by  failing  to  appear 
and  file  written  objections  before  the  city 
council  to  the  confirmation  of  the  assessment 
ordinance  thereby  waived  their  right  to  con- 
test any  irregularities  as  to  the  Improvement 
and  assessment  ordinances  and  the  method 
of  assessment 

The  judgment  wiU  therefore  be  afllrmed. 


MOUNT,     FULLERTON,    MORRIS,    and 
ELLIS,  JJ.,  concur. 
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IDAHO  ft  W.  B.X.  CO.  T.  GOBY  et  al. 

(Supreme  Court  of  Washington.    April  28, 
1813.) 

1.  Eminent  Domain  (f  111*)  —  Damaoes  — 
Items  of  Damaoe— Damaoe  from  Fibb. 

Danger  from  fire  communicated  from  pass- 
ing engines,  if  appreciable  and  imminent,  may 
be  considered  in  estimating  the  damages  to  the 
land  not  talcen  for  a  railroad  right  of  way  in 
so  far  as  its  market  value  is  thereby  depreciated, 
though  merely  possible  or  probable  damages 
from  such  cause  cannot  be  considered. 

[Bd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  Hi  2^,  298;  Dec.  Dig.  S 
111.*] 

2.  Eminent  Domain  (8  95*)  —  Damages  — 
IjAnd  Not  Taken. 

Danger  resulting  from  the  tendency  to 
propagate  gophers  or  squirrels  along  the  right 
of  way  if  appreciable  and  imminent  may  be  con- 
sidered in  determining  the  damage  to  land  not 
taken  for  a  railroad  right  of  way  In  so  far  as 
the  market  value  is  thereby  depreciated. 

[EM.  Note. — For  other  cases,  see  E<minent  Do- 
main, Cent  Dig.  H  239-242,  244,  26»-2e8,  273; 
Dec.  Dig.  I  95!*  J 

3.  Eminent  Domain  (8  102*)  —  Damages  — 
IjAND  Not  Taken. 

In  determining  the  damage  to  land  not 
token  for  a  railroad  right  of  way,  any  unsight- 
liness  to  such  land  caused  by  cuts  and  fills  made 
in  constructing  the  road,  the  destruction  of  any 
natural  water  supply,  and  the  inconvenience  of 
transporting  crops,  farm  machinery,  etc.,  be- 
tween the  part  of  the  land  separated  by  the 
railroad,  may  be  considered. 

fEd.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  88  271,  272;  Dec.  Dig.  f  102.*] 

4.  Eminent  Domain  (|  113*)  —  Damages  — 
Land  Not  Taken— Depbeciation  of  Mab- 
KET  Value. 

In  determining  the  damage  to  land  not 
taken  for  a  railroad  right  of  way,  the  eflfect  upon 
its  market  value  hy  reason  of  the  construction 
and  operation  of  the  railroad  is  the  principal 
question  for  consideration. 

riCd.  Note.— For  other  cases,  see  Elminent  Do- 
main, Cent  Dig.  8$  a3».  ^43,  2«J5;  Dec.  Dig. 
8  113.*J 

5.  Eminent  Domain  (|  137*)  —  Damages  — 
Land  Not  Taken. 

In  determining  damage  to  land  not  taken 
for  a  railroad  right  of  way,  the  entire  tract 
should  be  considered  as  one  farm,  and  the  dam- 
ages determined  upon  the  basis  of  one  tract,  and 
not  of  several  tracts, 

FEd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  18  367-369;   Dec.  Dig.  8  "7.*] 

Department  2.  Appeal  from  Superior 
Conrt,  Spokane  County;  John  B.  Yakey, 
Judge. 

Action  by  the  Idaho  &  Western  Railway 
Company  against  C.  P.  Coey  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeal,    Reversed  and  new  trial  ordered. 

Hum  &  Upton,  of  Spokane,  for  appellants. 
F.  M.  Dudley,  of  Seattle,  and  CuUen,  Lee  & 
Hlndman,  of  Spokane,  for  respondent 

MORRIS,  J.  Action  by  respondent  to  ap- 
propriate lands  of  appellants  for  Its  right  of 
way.  Appeal  is  taken  from  the  judgment, 
alleging  errors  by  the  court  In  withholding 
from  the  jury  certain  elements  claimed  by 


appellants  as  proper  to  be  considered  in  de- 
termining tbe  depreciation  In  value  of  the 
land  not  taken.  The  errors  are  assigned  In 
various  ways.  They  can,  however,  t>e  best 
treated  by  discnsslng  appellants'  requested 
instructions  wblcli  tlie  court  refused  to  give. 

[1]  The  first  of  these  requested  instmc- 
tions  Is  as  follows:  "You  are  hereby  In- 
structed that  danger  from  fire  communicated 
from  passing  engines  to  buildings,  improve- 
ments, and  crops  situated  upon  the  part  of 
the  premises  not  taken  for  railroad  purposes, 
if  such  danger  is  appreciable  and  imminent, 
may  be  considered  by  you  In  estimating  the 
damages  to  the  residue  of  the  land  not 
taken,  in  so  far  as  the  market  value  of  the 
land  not  taken  is  thereby  depreciated,  but 
the  possible  or  probable  damages  that  may 
result  from  such  a  cause  to  the .  defendants 
in  the  future  cannot  be  considered  by  yon. 
It  is  the  danger  from  fire  and  not  losses  tliat 
may  probably  be  occasioned  thereby  that 
should  be  considered  in  determining  the  com- 
pensation to  the  defendants  for  the  land  not 
taken." 

12]  By  the  second  requested  instruction 
the  court  was  requested  to  instruct  the  Jury 
that  danger  which  might  result  from  the 
tendency  to  propagate  gophers  or  squirrels 
along  the  right  of  way  of  the  railroad,  if 
they  found  that  such  danger  was  appreciable 
and  imminent,  should  be  taken  into  consid- 
eration by  them  in  determining  the  damages 
to  the  land  not  taken  limiting  t^ie  damage 
as  in  the  first  instruction  to  the  depreciation 
of  the  market  value  of  the  land  and  not  per- 
mitting the  Jury  to  determine  any  possible 
or  probable  loss  that  might  result  from  the 
destruction  of  crops. 

[3]  The  third  requested  Instruction  told 
the  Jury  that  it  was  proper  for  them  to  take 
into  consideration,  in  determining  the  dam- 
ages to  the  remainder,  the  unsightliness,  If 
any,  to  the  premises  caused  by  the  cnts  and 
Alls  made  in  the  construction  of  the  road, 
the  destruction  of  any  natural  water  supply, 
the  inconvenience  of  transporting  the  crop 
from  the  part  of  the  land  separated  from  the 
buildings,  the  inconvenience  of  transferring 
machinery  and  farm  Implements  and  the  like 
from  one  part  of  the  premises  to  another,  the 
inconvenience  in  farming  and  cultivating  the 
land  occasioned  by  the  construction  of  the 
railroad.  In  so  far  as  these  elements  entered 
into  any  depredation  of  the  market  value  of 
the  land  not  taken.  In  instruction  No.  4  the 
court  was  requested  to  charge  the  jury  that 
In  estimating  the  damages  to  the  land  not 
taken  they  should  consider  the  whole  land 
as  one  body,  and  not  divide  it  up  into  parts 
for  the  purpose  of  estimating  such  damages. 
Each  of  the.se  requested  instructions  correct- 
ly stated  the  law  and  should  have  been  giv- 
en, and,  since  no  other  Instruction  covered 
the  points,  refusal  was  error. 

[4]  In  cases  of  this  kind  in  determining 
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tbe  damages,  If  any,  to  the  land  not  taken, 
the  ultimate  question  to  be  determined  is  the 
effect  upon  tbe  market  value  of  the  land 
by  reason  of  tbe  construction  and  operation 
of  the  railroad.  Whatever  is  reasonably  cer- 
tain to  follow  as  an  Incident  to  such  con- 
struction and  operation,  which  in  an  ap- 
preciable degree  depreciates  the  value  of  the 
remaining  land,  is  a  proper  element  of  dam- 
age to  be  considered  by  tbe  jury  in  arriving 
at  Its  verdict  Remote,  imaginary,  uncertain, 
and  speculative  elements  of  damage  may 
not  be  shown,  but  anything  which  from  the 
continuous  presence  and  operation  of  the 
railroad  across  a  farm  or  other  lands  is.  In 
view  of  the  experience  of  manldnd,  reasona- 
bly sure  to  follow,  is  to  be  considered  by 
the  jury  In  ascertaining  the  damage,  If  any, 
to  the  lands  not  taken.  Thus  tbe  danger 
from  Are,  In  so  far  only  as  It  depreciates  the 
market  value  of  tbe  remaining  lands,  is  a 
proper  element.  Not  that  the  jury  could  es- 
timate any  probable  loss  from  fire  nor  award 
damages  for  any  Increased  exposure  to  fire, 
but  simply  depreciation  In  the  value  of  the 
property  because  of  the  danger  from  Are. 
In  other  words,  how  much  less,  if  any,  would 
an  Intending  purchaser  be  willing  to  give  for 
tbe  lands  because  of  the  danger  from  Are,  If 
any,  appreciable  and  imminent,  by  reason  of 
the  continuing  operation  of  the  road.  This 
court  has  determined  this  question  In  Seattle 
ft  Montana  R.  Co.  v.  Ollchrist,  4  Wash.  609, 
30  Pac.  738,  where  it  Is  said;  "Danger  from 
Are  communicated  from  passing  engines  to 
bnildlngs  and  improvements  situated  upon 
the  part  of  the  premises  not  taken  for  rail- 
road purposes,  if  such  danger  is  appreciable 
and  Imminent,  may  be  considered  in  estimat- 
ing the  damages.  In  so  far  as  the  residue  of 
the  land  is  thereby  depreciated  in  value.  But 
the  possible  or  probable  damages  tliat  may 
result  from  such  a  cause  to  the  landowner, 
in  the  future,  cannot  be  considered  by  the 
jury.  Such  damages  are  purely  speculative, 
and  not  capable  of  satisfactory  proof.  A 
railroad  company  is  liable,  in  an  action  for 
damages,  for  property  destroyed  by  Are  re- 
sulting from  its  negligence,  but  not  for  dam- 
ages occurring  without  negligence  In  the 
proper  operation  of  Its  road.  And  It  is  there- 
fore the  danger  from  Are,  and  not  losses 
that  may  probably  be  occasioned  thereby, 
and  for  which  no  recovery  can  be  had,  that 
should  be  considered  in  determining  the  com- 
pensation to  be  paid  to  the  owner  of  the 
land."  Other  cases  In  point  are  Keil  v. 
Grays  Harbor  &  P.  S.  R.  Co.,  127  Pac.  1113; 
Leroy  &  W.  R.  Co.  v.  Ross,  40  Kan.  598,  20 
Pac.  197,  2  L.  R.  A.  217;  C.  ft  C.  R.  Co.  v. 
Brake,  125  111.  393,  17  N.  E.  820;  Weyer  v. 
C.  W.  &  K  R.  Co.,  68  Wis.  180,  31  N.  W. 
710;  St  L.  &  S.  E.  R.  Co.  T.  Teters,  68  111. 


144;  Lewis,  Eminent  Domain  (2d  Ed.)  If  496, 
497. 

These  principles  determine  the  correctness 
of  requested  instructions  1,  2,  and  3.  In  rul- 
ing upon  the  admission  of  testimony  the  trial 
court  while  seemingly  recognizing  these  prin- 
ciples, especially  as  to  tbe  danger  from  Are, 
for  some  reason  refused  to  so  Instruct  the 
jury.  Appellants'  farm,  across  which  the 
right  of  way  is  to  be  constructed,  consists  of 
a  full  half  section  in  one  body. 

[5]  In  estimating  the  damage  to  tbe  land 
not  taken  it  was  proper  to  consider  the  en- 
tire tract  of  land  as  one  farm,  and  to  de- 
termine the  damages  upon  the  basis  of  how 
the  construction  of  the  railroad  would  affect 
the  whole  body  of  land  as  one  farm.  In  oth- 
er words,  the  jury  should  consider  two  farms, 
one  without  any  railroad  across  it  as  it  now 
exists,  and  tbe  other  with  a  railroad  across 
It  as  it  will  exist  when  respondent's  line  is 
built  and  In  operation.  This  Is  the  rule 
where,  as  here,  the  whole  farm  is  in  one  con- 
tinuous tract  and  Is  used  and  farmed  as  one 
body  of  land.  This  principle  was  announced 
by  us  In  Sultan  W.  Sf  P.  Co.  v.  Weyerhauser 
Timber  Co.,  31  Wash.  558,  72  Pac.  114,  where 
it  was  said  in  seeking  to  formulate  a  rule 
for  determining  what  should  be  considered 
as  an  entire  tract  for  the  purpose  of  estimat- 
ing damages  to  the  part  not  taken:  "In  gen- 
eral, it  is  so  much  as  t>elongs  to  the  same 
proprietor  as  that  taken,  and  Is  continuous 
with  it  and  nsed  together  for  a  common  pur- 
pose"— citing  Lewis  on  Eminent  Domain  (2d 
Ed.)  i  476.  See,  also,  Wilmes  v.  M.  ft  N.  W. 
R.  Co.,  29  Hinn.  242,  3  N.  W.  39;  Kansas 
City,  R  ft  S.  R.  Co.  T.  Merrill,  25  Kan.  421; 
Ham  V.  W.  I.  ft  N.  Ry.  Co.,  61  Iowa,  716, 
17  N.  W.  157;  F.  A  L.  R.  Ry.  Co.  v.  Hunt,  51 
Ark.  330,  11  S.  W.  418 ;  Chicago,  M.  ft  St  P. 
Ry.  Co.  V.  Baker,  102  Mo.  653,  15  S.  W.  64 ; 
Chicago,  K.  ft  W.  R.  Co.  ▼.  Brunson,  43  Kan. 
371,  23  Pac.  495;  Northeastern  Nebraska  Ry. 
Co.  V.  Frazler,  25  Neb.  42.  40  N.  W.  604. 

Request  No.  4  was  also  proper  because  of 
tbe  evidence  of  some  of  the  witnesses  In  es- 
timating tbe  damage  to  the  different  40-acre 
tracts.  While  for  convenience  of  witnesses 
or  to  enable  tbe  jury  to  obtain  a  better  un- 
derstanding of  the  situation.  It  might  in 
some  cases  be  proper  to  inquire  as  to  the 
damage  to  each  sut)divlslon  of  the  whole 
tract  yet  in  arriving  at  Its  verdict  the  Jury 
must  consider  the  land  as  one  tract  and  de- 
termine the  damages  upon  the  basis  of  one 
entire  tract  and  not  several  tracts. 

For  these  reasons,  we  conclude  that  the 
judgment  should  be  reversed,  and  a  new  trial 
ordered. 

CROW,  C.  J.,  and  MAIN,  ELLIS,  and 
PULLERTON,  JJ.,  concur. 
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HENRY  V.  WESTERN  UNION  TELEGRAPH 
CO. 

(Supreme  Court  of  Washington.     April  28, 
1913.) 

1.  Tblegrapiis  and  Telephones  (§  51*) — 
Messages— Actions— CoNTBiBUTOBY  Neou- 

QENCE. 

Wbetlicr  the  sendee  of  a  telegram  should, 
in  the  exercise  of  ordinary  care,  have  been  mis- 
led by  an  error  in  quoting  the  price  of  a  com- 
modity in  a  telegram  weat  to  the  question  of 
his  contributory  negligence  as  a  defense,  and 
should  be  determined  upon  the  principles  ap- 
plying to  that  defense  in  other  cases. 

[Kd.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i  35;  Dec  Dig.  $ 
51.*] 

2.  Tei-eobaphs  and  Telephones  (|  68*)  — 
mlbdeliveky  of  message — actions — suf- 
FICIENCY OF  Evidence  —  Contbibutoby 
Neoligence. 

Evidence,  in  an  action  against  a  telegraph 
company  for  the  negligent  transmission  of  a 
telegram,  sent  by  an  agent  for  buying  sheep, 
so  ns  to  read  that  they  could  be  purchased  for 
$4.20  instead  of  $4.70,  causing  the  principal  to 
order  them  to  be  purchased,  held  to  sustain  a 
finding  that  the  principal  was  not  negligent  in 
not  discovering  the  discrepancy  in  price. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §§  61-03;  Dec.  Dig. 

3.  Tbleobaphs  and  Telephones  (f  70*)  — 
Nbglioence — Mbabube  of  Dahaqes. 

A  sendee's  measure  of  damages  for  the 
negligent  transmission  of  a  telegram  to  him 
by  his  ageni  to  buy  sheep,,  that  they  could  be 
purchased  for  $4.70,  so  ns  to  read  $4.20,  caus- 
ing sendee  to  order  them  to  be  bought,  was  the 
«xcess  of  the  price  paid  because  of  such  error 
over  the  market  price  of  the  sheep  at  the  time 
and  place  of  such  delivery,  plus  the  cost  of  the 
message. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  S§  72,  73;  Dec. 
Dig.  S  70.*] 

4.  Evidence  (|  113*)— Mabket  Value. 

In  an  action  for  damages  from  misquoting 
the  price  at  which  sheep  were  ordered  to  be 
parcbased  at  D.  by  plaintiff's  agent,  evidence 
that  the  price  at  D.  was  determined  by  the 
market  price  at  Portland  and  Chicago  Tiy  de- 
ducting from  those  prices  the  freight  and  the 
lasses  incident  to  transportation,  and  that  at 
the  time  in  qnestion  the  prevailing  prices  at 
Chicago  and  Portland  were  $5.25  a  hundred- 
weight, which  would  make  the  price  at  D.  a 
certain  amount,  was  competent  on  the  market 
price  at  that  point 

[Ejd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  25&-296;   Dec,  Dig.  §  113.*] 

8.  Telbobaphs  AND  Telephones  (§66*)— Ac- 
tions—Soiticiency  OF  Evidence. 

Evidence,  in  an  action  against  a  telegraph 
company  for  damages  for  misstating  in  a  mes- 
sage the  price  at  which  plaintiff's  agent  could 
purchase  sheep  at  D.,  htid  to  sustain  a  finding 
that  the  market  price  at  D.  at  the  time  was 
■$4.25  a  hundredweight. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §|  61-03;  Dec.  Dig. 
168.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Mitcliell  Gilliam, 
Judge. 

Action  by  James  Henry  aealnst  the  West- 
ern   Union    Telegraph    Company.      From   a 


Judgment  for  plaintiff,   defendant  appeals 
Affirmed. 

Geo.  H.  Fearons,  of  New  York  City,  and 
Hughes,  McMicken,  Dovell  &  Ramsey,  of 
Seattle,  for  api>ellant.  John  E.  Ryan  and 
Grover  E.  Desmond,  botli  of  Seattle,  for  re- 
spondent 

ELMS,  J.  This  Is  an  action  to  recover 
damages  alleged  to  have  been  sustained 
through  error  in  the  transmission  of  a  tele- 
gram. The  plaintiff  is  a  wholesale  and  retail 
butcher  and  packer  In  the  city  of  Seattle,  and 
in  the  conduct  of  his  business  employs  live 
stock  buyers  throughout  the  several  states 
of  the  northwest.  Among  these,  in  the 
month  of  December,  1910,  was  one  O.  F. 
Walker,  employed  as  a  cattle  buyer  In  Mon- 
tana, He  was  not  an  expert  sheep  buyer, 
but  In  buying  sbeep  he  would  report  their 
condition  and  the  price  asked,  and  be  guid- 
ed by  the  plalntUTs  Instructions  as  to  pur- 
chases. Early  In  December  this  buyer  was 
directed  by  the  plaintiff  to  investigate  a 
certain  band  of  2,500  sheep  near  Dillon, 
Mont,  referred  to  throughout  the  record  as 
the  "Maurer  sheep."  On  December  5,  1910, 
Walker  wired  the  plaintiff  to  tlie  effect  that 
these  sheep  could  be  purchased  1,000  for  de- 
livery January  1st  i»t  $4.70  a  hundredweight, 
1,000  February  1st  at  $5.30  per  hundred- 
weight, and  tlie  balance  February  20th  at 
$5.70  a  hundredweight  On  the  next  day  the 
plaintiff  answered:  "Maurer  sbeep  too  high, 
('ould  not  use  them."  On  December  7th 
Walker  delivered  to  the  defendant's  agent 
at  Dillon  for  transmission  to  the  plaintiff  a 
message  reading  as  follows: 

"45  Collect  Night  Letter. 

"Dillon,  Mont,  12/7,  190—. 
"To  James.  Henry,  818  Western  Ave.,  Seat- 
tle: I  contracted  three  loads  of  steers  and 
calves  at  four  and  five  delivered  Jan.  fif- 
teenth Belgrade  grain  fed  stuff.  I  think  I 
can  contract  Maurer  sheep  thousand  Jan. 
first  four  seventy  thousand  Feb.  first  five. 
Answer  as  soon  as  you  get  this. 

"C.  F.  Walker." 

As  delivered  to  the  plaintiff  at  Seattle,  that 
portion  of  the  message  referring  to  the  sheep 
read:  "I  think  I  can  contract  Maurer  sheep 
thousand  Jan.  first  four  ticenty,  thousand 
Feb.  first  Ave."  Plaintiff,  in  response,  wired 
as  follows: 

••12/8—10. 

"C.  F.  Walker,  Dillon,  Montana:  Con- 
tract all  good  cattle  you  can  get  some  bulls. 
Get  Idaho  Falls  Cattle.  If  you  can  get  proper 
shrinkage  buy  Murer  sheep.  Cant  you  get 
some  good  lambs  also  load  small  calves 
answer.  James  Henry." 

Upon  the  receipt  of  this  telegram  Walker 
immediately  entered  into  a  contract  to  pur- 
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cbaee  Uie  sbeep  In  question  at  the  price 
of  $4.70  per  hundredweight ;  the  total  weight 
of  the  sheep  contracted  for  January  delivery 
being  115,905  pounds.  Walker  telegraphed  to 
plaintiff  tliat  he  had  bought  the  sheep,  but 
aa  the  price  was  not  again  given  it  was 
seTeral  days  before  the  error  in  the  trans- 
mission of  the  message  of  December  7tb  was 
discovered.  The  plaintifTs  evidence  tended 
to  show  that  the  market  price  of  the  sheep  at 
Dillon  for  January  1st  delivery  was  approxi- 
mately $4.25.  The  trial  resulted  in  a  verdict 
for  the  plaintiff  for  the  sum  of  $522.17; 
this  being  the  difference  between  the  market 
price  and  the  price  paid,  plus  00  cents  paid 
for  the  transmission  of  ti>e  message.  Mo- 
tions for  a  nonsuit,  a  new  trial,  and  for  Judg- 
ment notwithstanding  the  verdict  were  made 
at  appropriate  times  and  overruled.  Judg- 
ment having  been  entered  on  the  verdict,  de- 
fendant appealed. 

The  several  assignments  of  error  are  all 
directed  to  two  grounds,  a  consideration  of 
which  will  be  determinative  of  the  case: 

1.  It  Is  first  contended  that  the  reqsondent 
was  not  misled  by  the  error  In  the  transmis- 
sion of  the  telegram.  As  to  the  actnal  fact 
of  deception,  the  respondent  and  bis  man- 
ager, who  consulted  and  determined  npon 
purchases,  both  testified,  In  substance,  that 
they  were  mdsled  by  the  erroneous  telegram 
of  December  7th;  that  they  would  not  have 
authorized  the  purchase  at  $4.70  the  hun- 
dredweight; and  that  when  they  authorized 
the  respondent's  puichaser  in  the  field  to 
contract  for  these  sheep  it  was  in  the  belief, 
induced  by  the  telegram  as  received,  that  the 
purchase  was  being  made  at  $4.20  a  hundred- 
weight. The  appellant  argues,  however,  that 
the  respondent  should  not  have  been  misled; 
that  the  difference  between  the  prices  stated 
In  the  two  telegrams  as  received  and  the  dis- 
crepancy between  the  price  for  January  Ist 
delivery  and  February  1st  delivery  as  stated 
In  the  erroneous  telegram  were  so  great  as 
to  put  an  ordinarily  prudent  man  upon  inqui- 
ry and  make  it  his  duty  to  have  the  telegram 
repeated,  or  bear  the  consequences  of  bis 
f&ilure  to  do  so. 

[t,  I)  This  argument  presents  the  simple 
question  of  contributory  negligence  as  a  de- 
f^ise.  It  must  be  determined  upon  the  same 
principle  as  when  the  same  question  arises 
In  other  relations.  Jones,  Telegraph  &  Tel- 
ephone Companies,  §  314.  Were  these  dis- 
crepancies so  extraordinary  as  to  challenge 
the  attention  and  excite  the  caution  of  a  man 
of  ordinary  business  prudence  and  expe- 
rience? The  uncontradicted  evidence  shows 
that  sheep  for  January  delivery  would  be 
very  Uttle  com  fed;  that  they  would  be 
practically  grass-fed  sheep;  and  that  the  ex- 
pense of  feeding  to  keep  in  lit  condition  for 
later  deliveries  would  be  much  greater.  The 
Jury  might  easily  find  from  this  circum- 
stance that  the   caution   of   a  man  of  or- 


dinary prudence  would  not  be  aroused  by  the- 
wide  difference  in  price  for  January  1st  and 
February  1st  deliveries  contained  In  the  er- 
roneous telegram.  Nor  can  we  say.  In  view 
of  respondent's  fla^  refusal  to  purchase  at 
the  prices  stated  in  the  prior  telegram,  that 
the  discrepancy  in  prices  between  the  offer 
contained  in  that  telegram  and  the  later 
erroneous  message  should  be  held,  as  a 
matter  of  law,  to  impose  notice  of  the  error. 
Was  it  not  natural  that  the  respondent,  as 
an  ordinarily  prudent  man,  would  assume 
that  his  purchasing  agent,  fortified  by  the  re- 
fusal to  consider  the  price  stated  In  the  prior 
message,  had  succeeded  in  reducing  the  of- 
fer to  what  the  evidence  shows  was  about 
the  market  price  for  January  delivery? 
There  was  obvious  ground  for  reasonable 
difference  of  opinion  on  these  things.  The 
question  was  properly  submitted  to  the  Jury, 
and  we  are  concluded  by  the  verdict.  Tobin 
V.  Western  Union  Telegraph  Co.,  146  Pa. 
375,  23  Atl.  324,  28  Am.  St.  Rep.  802 ;  Gar- 
rett V.  Western  Union  Telegraph  Co.,  83 
Iowa,  257,  49  N.  W.  88,  90:  Western  Union 
Telegraph  Co.  v.  Beals,  56  Neb.  415,  76  N.  W. 
903,  905,  71  Am.  St.  Rep.  682;  Western 
Union  Telegraph  Co.  v.  Virginia  Paper  Co., 
87  Va.  418,  12  S.  E.  755. 

2.  It  is  next  contended  that,  assuming  that 
he  was  misled,  there  was  no  competent  proof 
that  respondent  was  damaged.  The  ar- 
gument is  that  the  respondent  'might  have 
made  a  profit  on  these  sheep  at  the  price 
actually  paid;  that,  there  being  no  evidence 
as  to  whether  he  did  or  not,  there  was  no 
evidence  that  he  was  damaged.  It  seems  to 
us  that  the  matter  of  profits  was  not  Involv- 
ed. The  respondent  did  not  sue  for  loss  of 
profits,  but  for  damages  suffered  by  reason 
of  the  purchase  to  which  he  was  committed 
through  appellant's  negligence.  That  the 
loss  of  profits  could  not  be  the  correct  meas- 
ure of  damages  is  demonstrated  by  the  obvi- 
ous fact  that,  even  if  it  had  been  proven  that 
there  could  have  been  no  profit  on  a  purchase 
at  $4.20  a  hundredweight,  still  the  respond- 
ent would  have  been  damaged  by  the  pur- 
chase at  $4.70  a  hundredweight  in  Just  the 
amount  in  which  that  price  exceeded  the 
market  price  at  the  time  and  place  of  the 
purchase.  On  the  other  hand,  if  it  had  been 
proven  that  the  sheep,  as  mutton,  were  re- 
sold by  the  respondent  at  a  clear  profit  above 
the  $4.70  a  hundred  paid,  his  profits  would 
be  diminished  by  Just  the  excess  of  the  price 
paid  over  the  market  price.  His  loss  in 
either  case  would  be  the  same.  The  message 
itself  gave  notice  to  the  appellant  that  it 
might  become  the  ba.sis  of  a  business  trans- 
action, and  that  a  failure  to  properly  trans- 
mit It  mlglit  result  In  a  purchase  at  a  price 
greater  than  intended  to  be  jmld,  and  that 
in  such  a  case,  whatever  the  profit  might  be, 
there  would  be  a  certain  loss  equal  to  the 
excess  of  the  price  paid  over  the  market 
price. 
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[3]  The  only  measure  of  damages,  there- 
fore, both  free  from  uncertainty  and  specula- 
tion, and  within  the  reasonable  contempla- 
tion of  the  sender  and  the  appellant  when 
it  undertook  to  transmit  the  message,  was 
the  excess  of  the  price  paid  through  its  er- 
ror over  the  market  price  of  sheep  at  Dil- 
lon on  December  7,  1909,  for  January  deliv- 
ery, pins  the  cost  of  sending  the  message. 
Nothing  less  would  compensate  the  respond- 
ent; anything  more  would  penalize  the  ap- 
pellant The  inevitable  tendency  to  this  con- 
clusion was  emphasized  by  a  colloquy  be- 
tween the  court  and  appellant's  counsel  dur- 
ing the  argument  of  the  motion  for  a  nonsuit 
The  contention  was  made  that  the  respond- 
ent had  made  no  effort  to  minimize  the  loss. 
The  court  asked:  "How  could  he  have  min- 
imized the  loss?  He  bound  himself  on  a 
written  contract  to  take  the  sheep."  And 
counsel  replied:  "If  he  had  turned  around 
and  immediately  sold  the  sheep  for  what  he 
could  get  at  the  market  price,  he  could  have 
recovered  from  us  the  difference.  As  soon 
as  he  found  the  mistake,  he  could  have  sold 
them  at  the  market  and  he  could  have  recov- 
ered his  actual  loss  from  us.  If  he  kept 
them,  the  question  is  whether  he  can  turn 
around  and  say:  'I  can  take  care  of  these 
sheep  and  save  myself  from  loss ;  I  will  keep 
them;  I  will  butcher  them  and  retail  them 
out  and  save  myself  from  a  loss.'  He  may 
have  done  that  We  don't  know  In  this  case. 
It  is  up  to  him  to  show  whether  be  actually 
suffered  any  loss.  It  is  not  a  question  of 
whether  he  should  be  allowed  to  have  made 
a  profit  on  this  transaction."  We  can  hard- 
ly formulate  a  clearer  demonstration  than 
this  that  the  certain  loss  determinable  by 
the  excess  of  the  price  paid  over  the  market 
price,  and  not  the  speculative  loss  contin- 
gent upon  the  profits  of  a  butchering  business 
and  the  future  fluctuations  of  the  meat  mar- 
ket, must  be  the  true  measure  of  damages. 
The  minimum  attained  by  the  course  sug- 
gested by  counsel  would  be  reached  by  ex- 
actly the  same  process  which  we  hold  fixes 
the  true  measure  of  damages.  The  minimum 
so  attained  is  all  that  this  measure  requires 
the  appellant  to  pay.  That  the  measure 
above  stated  is  the  true  measure  is  sustained 
both  by  what  we  conceive  to  be  the  better 
reasons  and  the  more  persuasive  authorities. 
This  principle,  under  varying  conditions,  is 
exemplified  and  sustained  by  the  following 
decisions:  Strong  v.  Western  Union  Tele- 
graph Co.,  18  Idaho,  389,  109  Pac.  910,  30  L. 
R.  A.  (N.  S.)  409,  423,  Ann.  Oas.  1912A,  55 ; 
Walllngford  v.  Western  Union  Telegraph 
Co.,  63  S.  C.  410,  31  S.  B.  275,  276;  Hays  v. 
Western  Union  Telegraph  Co.,  70  S.  C.  16, 
48  S.  E.  608,  67  L.  R.  A.  481,  483,  106  Am. 
St  Kep.  731,  3  Ann.  Cas.  424 ;  Reed  v.  West 
em  Union  Telegraph  Co.,  135  Mo.  661,  37 
S.  W.  904,  34  L.  R.  A.  492,  498,  58  Am.  St 
Rep.  609 ;  Bowie  v.  Western  Union  Telegraph 
Co.,  78  8.  C.  424,  59  S.  E.  65;  McCarty  v. 
Western  Union  Telegraph  Co.,  116  Mo.  App. 


441,  91  S.  W.  976,  97T;  Western  Union  Tele- 
graph Co.  V.  Shotter,  71  Ga.  760,  767;  Turn- 
er V.  Hawkeye  Telegraph  Co.,  tl  Iowa,  458, 
464,  20  Am.  Rep.  605 ;  Western  Union  Tele- 
graph Co.  V.  Landls  (Pa.)  12  AtL  467,  469; 
United  States  Telegraph  Co.  v.  Wenger,  55 
Pa.  262,  267,  93  Am.  Dec.  751;  Western  Un- 
ion Telegraph  Co.  ▼.  Splvey,  98  Tex.  308, 
83  S.  W.  364,  365;  Ayer  v.  Western  Union 
Telegraph  Co.,  79  Me.  493,  10  AU.  496,  498, 
1  Am.  St  Rep.  353 ;  Squire  v.  Western  Un- 
ion Telegraph  Co.,  98  Mass.  232,  238,  93 
Am.  Dec.  157;  RIttenhouse  v.  Independent 
I/Ine  of  Telegraph  Co.,  44  N.  X.  263,  265,  4 
Am.  Rep.  673. 

There  are  cases  which  sustain  the  theory 
of  recovery  advanced  by  the  appellant  We 
have  been  dted  to  one.  Western  Union  Tele- 
graph Co.  V.  Waxelbanm,  113  Ga.  1017,  39 
S.  E.  443,  56  L.  R.  A.  741.  It  is  not  convinc- 
ing. It  seems  to  us  that  to  measure  the 
damages  by  the  difference  between  the  price 
paid  and  the  sum  realized  on  a  resale  at  a 
different  time  and  place,  under  different  con- 
ditions, would  in  many  eases  render  the  tele- 
graph company  liable  for  a  loss  in  excess  of 
that  traceable  to  its  error,  and  in  others 
cause  the  purchaser  to  sustain  a  loss  trace- 
able solely  to  the  error  in  the  telegram.  The 
measure  which  we  approve  is  not  subject 
to  these  possibilities.  Of  course,  if  the  mar- 
ket price  was  equal  to  or  greater  than  that 
paid  because  of  the  error,  there  would  be  no 
loss  traceable  to  the  error;  but  where  it  is 
less  there  is  an  Inevitable  loss  in  just  that 
amount  regardless  of  the  actual  profits  re- 
alized through  a  resale  by  the  purchaser 
at  another  time  and  place  and  under  differ- 
ent conditions. 

[4]  The  contention  of  the  appellant  that 
there  was  no  evidence  as  to  the  market  price 
of  sheep  at  Dillon,  Mont,  at  the  time  of  re- 
spondent's purchase  is  not  tenable.  The  evi- 
dence shows,  without  contradiction,  that  the 
market  price  at  Dillon  at  a  given  time  would 
be  determined  by  the  then  market  prices  at 
Portland  and  Chicago  by  deducting  from  the 
market  prices  at  those  points  the  freight 
shrinkage,  and  other  losses  and  expenses  In- 
cident to  transportation,  amounting  to  about 
$1  on  the  hundredweight ;  Chicago  and  Port- 
land being  the  two  competing  sheep  markets 
for  that  part  of  Montana.  While  neither  the 
respondent  nor  his  business  manager  could 
recall  the  exact  prices  prevailing  at  Chicago 
and  Portland  on  December  7,  1910,  both  stat- 
ed that  it  was  in  the  neighborhood  of  $5.25 
a  hundredweight,  and  both  testified  In  sub- 
stance that  respondent  received  current  Chi- 
cago and  Portland  quotations;  that  they 
knew  these  prices  at  that  time,  and  then  on 
the  prices  then  quoted  estimated  that  a  pur- 
chase at  $4.20  a  hundredweight  would  ap- 
proximate or  be  a  little  under  the  then  mar- 
ket price  at  Dillon  so  determined.  No  evi- 
dence was  offered  to  the  contrary.  This  evi- 
dence was  competent  as  tending  to  establish 
the  market  price  of  sheep  at  that  time  at 
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Dillon,  Mont  Grabam  t.  Frazler,  49  Neb. 
90,  68  N.  W.  367;  Eothrock  v.  Hunter,  66 
Wash.  543,  119  Pac.  1114;  35  Cyc.  638;  24 
Am.  &  Eng.  Encya  of  Law,  1154. 

[8]  The  weight  of  this  evidaice  was  for 
the  Jnry,  which  evidently  found  that  the  then 
market  price  at  IMUon  was  $4.25  a  hundred- 
weight We  cannot  say  that  the  finding  was 
not  justified  by  the  evidence. 

Other  claims  of  error  are  predicated  upon 
the  Instructions  given  by  the  court  These, 
however,  present  the  same  questions  which 
we  have  considered  In  the  foregoing  discus- 
sion, and  It  will  be  unnecessary  to  notice 
them  further.  We  find  no  error  in  the  In- 
strnctions. 

The  Judgment  is  affirmed. 

CROW,  C.  J.,  and  FULLEKTON,  MAIN, 
and  MOKBIS,  JJ.,  concur. 


CITY  OF  SPOKANE  v.  ARNOLD. 

(Sopreme  Court  of  Washington.    April  2S, 
1913.) 

1.  Weiohts  and  Measubxs  (|  1*)  —  Obdi- 

NANCEs— Validity. 

Spokane  City  ordinance  regulating  weights 
and  measures,  and  providing  in  sections  22-25 
that  a  cake  of  butter  for  commercial  purposes 
shall  contain  a  pound  net  avoirdupois,  that  who- 
ever puts  up  or  sells  any  goods  or  articles  by 
weight  into  any  package  and  omits  to  mark  on 
the  package  the  gross  and  tare  or  weight  in 
pounds,  and  fraction  of  a  pound,  shall  be  guilty 
of  a  misdemeanor,  and  that  it  shall  be  unlaw- 
ful for  any  person,  firm,  or  corporation,  where 
goods  are  sold  by  weight,  to  sell  or  deliver  less 
than  the  amount  or  quantity  contained  or  bar- 
gained for  or  named  in  the  sale  thereof,  and  any 
person  giving  short  weight,  etc.,  shall  be  guilty 
of  a  misdemeanor,  is  not  unconstitutional  as  be- 
yond the  city's  power,  nor  void  for  unreason- 
ableness. 

■  lEM.  Note. — For  other  cases,  see  Weights  and 
Measures,  Cent.  Dig.  i  1;  Dec.  Dig.  |  1;* 
Municipal  Corporations,  Cent.  Dig.  i  1360.] 

2.  Municipal  Corpobations  (§  625*)  — 
Weights  awd  Measures  (8  6*)— Cmr  Ordi- 
nances—Construction— Violatiow. 

Spokane  City  Ordinance,  {  22,  provides 
that  a  brick  or  cake  of  butter  shall  contain  a 
pound  net  avoirdupois,  and  section  23  declares 
that  whoever  puts  up,  packs,  or  sells  any  goods 
or  articles  by  weight  into  any  case  or  package, 
and  fails  or  omits  to  mark  on  the  package  the 
gross  and  tare  or  net  weight  in  pounds  and 
fraction  of  a  pound,  shall  be  guilty  of  a  mis- 
demeanor. Sections  24  and  25  make  it  unlaw- 
ful to  sell  or  deliver  less  than  the  quantity  bar- 
gained for,  or  to  give  less  in  weight  than  the 
prescribed  standards.  Held,  that  a  sale  of  bat- 
ter in  cartons  containing  less  than  a  pound 
avoirdupois  was  not  a  violation  of  the  ordi- 
nance, where  each  carton  had  plainly  marked  on 
each  end  the  words,  "Full  weight  15  oz.  net  16 
oz.  gross." 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1378,  1379;  Dec. 
Dig.  I  625  ;*  Weights  and  Measures,  Cent  Dig. 
f  8;   Dec.  Dig.  t  6.»] 

Department  1.   Appeal  from  Superior  Court, 
Spokane  County;    John  D.  HInkle,  Judge. 
J.  F.  Arnold  was  convicted  of  a  violation 


of  the  weights  and  measures  ordinance  of 
the  dty  of  Spokane,  and  be  appeals.  Bevers- 
ed  and  dismissed. 

Wakefield  &  Wltherspoon,  of  Spokane  (A. 
C.  Shaw,  of  Spokane,  of  counsel),  for  appel- 
lant H.  M.  Stephens,  Wm.  B.  Bichardson, 
and  Arthur  L.  Hooper,  all  of  Spokane,  for 
respondent 

MOUNT,  3.  The  appellant  was  convicted 
of  a  misdemeanor,  and  fined  $25  and  costs 
for  violating  the  provisions  of  an  ordinance 
of  the  city  of  Spokane  relative  to  weights 
and  measures.  The  facts  are  stipulated  as 
follows :  On  August  19,  1911,  appellant  sold 
and  delivered  within  the  limits  of  the  city  of 
Spokane  to  the  Home  Supply  Company,  a 
retail  grocery  therein,  "five  bricks  or  cakes 
of  butter  weighing  a  fraction  over  fifteen 
ounces  and  less  than  sixteen  ounces  avoir- 
dupois, net"  That  these  bricks  or  cakes 
were  put  up  In  cartons  of  the  size  usually 
used  to  contain  one  pound  of  butter.  On 
each  end  of  the  package  or  carton  were  the 
following  words:  "Commercial  Cream  Co., 
Ltd.,  Spokane,  Washington.  Full  weight  15 
oz.  net  16  oz.  gross."  There  was  no  repre- 
sentation as  to  the  weight  other  than  as 
thereon  stated.  That  these  cakes  or  bricks 
of  butter  were  prepared  by  appellant  in  seal- 
ed packages  ready  for  delivery  In  the  man- 
ner as  shown  on  the  carton.  That  on  said 
19th  day  of  August  the  appellant  was  man- 
ager of  the  Commercial  Cream  Company, 
Limited,  in  charge  of  the  packing  and  sell- 
ing of  the  butter.  The  city  ordinance  of  the 
dty  of  Spokane  relating  to  weights  and 
measures  provides  as  follows: 

"Sec.  22.  •  •  •  A  brick  or  cake  of  but- 
ter for  commercial  purposes  in  the  city  of 
Spokane,  shall  contain  one  pound  of  butter, 
net  avoirdupois. 

"Sec.  23.  Whoever  puts  up  or  packs  or  sells 
at  wholesale,  or  retail,  any  goods  or  articles 
sold  by  weight  into  any  case  or  package 
*  *  *  and  falls  or  omits  to  mark  on  said 
package  the  gross  and  tare  or  net  weight 
in  pounds,  and  fraction  of  a  pound,  •  ♦  • 
shall  be  guilty  of  a  misdemeanor. 

"Sec.  24.  It  shall  be  unlawful  for  any  per- 
son, firm  or  corporation,  where  goods  are 
sold  by  weight  or  measure,  to  sell  or  de- 
liver less  than  the  amount  or  Quantity  con- 
tained or  bargained  for  or  named  In  the 
sale  thereof. 

"Sec.  25.  It  shall  be  unlawful  for  any  per- 
son to  sell  direct  or  to  permit  any  person, 
whether  agent  or  employ^,  or  servant  to 
sell  any  property  of  whatever  kind  or  char- 
acter that  shall  be  short  In  weight  or  meas- 
urement and  no  (any)  person  •  •  •  who 
shall  sell  any  article  of  food,  beverage  or 
medicine  that  shall  be  short  In  weight  ac- 
cording to  the  prescribed  standards  of  the 
state  of  AVashlngton  and  the  city  of  Spo- 
kane, or  shall  represent  the  same  to  con- 


•For  other  cases  see  same  toplo  and  section  NUMBER  In  Dec.  Big.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  lodexet 
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tain  a  certain  qnantlty,  which  It  does  not 
contain,  -shall  be  guilty  of  a  misdemeanor." 

[1]  Counsel  for  appellant  argues  that  these 
statutes  are  uuconstltutional  and  void  be- 
cause they  are  without  the  power  of  the 
city,  and  unreasonable.  But  these  conten- 
tions baye  been  determined  adversely  to  ap- 
pellant In  City  of  Seattle  v.  Goldsmith,  lai 
Pac.  456,  and  we  therefore  need  not  notice 
such  questions  further  here. 

[2]  Appellant  also  contends  that  the  act 
complained  of  was  not  a  misdemeanor  under 
the  ordinance,  and  that  section  23  above 
quoted  authorizes  the  sale  of  any  articles 
by  weight  In  any  quantity  where  the  quan- 
tity gross  and  tare  Is  marked  on  the  con- 
tainer. Section  22  plainly  provides  that  a 
brick  or  cake  of  butter  for  commercial  pur- 
poses shall  contain  one  pound  of  butter  net, 
avoirdupois.  Section  23  provides:  "Who- 
ever puts  up  or  packs  or  sells  •  »  •  any 
goods  or  articles  sold  by  weight  Into  any 
case  or  package  •  •  •  and  falls  or  omits 
to  mark  on  said  package  the  gross  and  tare 
or  net  weight  in  pounds  and  fraction  of  a 
pound  •  »  •  shall  be  guilty  of  a  mis- 
demeanor." The  Inference  is,  of  course,  that, 
If  the  gross  and  tare  or  net  weight  is  mark- 
ed upon  such  package  of  any  weight,  the 
sale  will  be  lawfuL  Sections  24  and  25 
above  quoted  simply  provide  that  It  shall 
be  unlawful  to  sell  or  deliver  less  than  the 
quantity  bargained  for,  or  to  give  short 
weigjt,  according  to  the  prescribed  stand- 
ards. It  Is  common  knowledge,  of  which 
courts  will  take  judicial  notice,  that  butter 
is  one  of  the  common  and  ordinary  articles 
of  trade  and  consumption,  that  it  is  usually 
sold  in  cakes  or  bricks  by  the  pound,  and 
where  there  to  no  mark  upon  it  to  indicate 
its  weight  'It  is  also  put  up  in  cartons  or 
containers  where  the  weight  is  not  stated. 
The  object  of  this  ordinance,  no  doubt,  was 
to  prevent  the  practice  of  fraud  upon  con- 
sumers who  purchased  articles  therein  re- 
ferred to.  The  ordinary  person  purchasing 
a  cake  or  brick  of  butter,  whether  incased 
In  a  carton  or  not,  would  naturally  suppose 
that^it  contained  at  least  one  pound  of  but- 
ter, unless  it  was  marked  otherwise.  In  the 
ordinance  section  32  requires  cakes  or  bricks 
of  butter  to  contain  one  pound  net  avoirdu- 
pois. No  provision  is  called  to  our  attention 
prohibiting  the  sale  of  butter  in  less  than 
one  pound  lots.  Section  23  was  evidently 
enacted  for  the  purpose  of  authorizing  the 
sale  of  any  article,  including  butter,  in  less 
quantities  than  one  pound,  in  cases  or  pack- 
ages where  the  case  or  package  states  both 
the  net  and  tare  weight  thereof;  otherwise, 
it  would  be  unlawful  for  any  person  to  sell 
butter  in  packages  in  less  quantities  than 
one  pound.  We  are  satisfied  that  the  ordi- 
nance was  not  so  intended,  because  it  does 
not  80  state.  It  seems  to  us  that  the  plain 
meaning  of  the  ordinance  is  that,  where  but- 
ter Is  sold  in  cakes  or  bricks  without  any 


mark  thereon,  such  cakes  or  bricks  must 
contain  one  pound  net  avoirdupois.  And, 
where  any  quantity  less  than  one  pound  is 
sold  in  cases  or  packages,  the  net  and  gross 
weight  must  be  stated  upon  the  container. 

We  are  satisfied,  therefore,  that  the  appel- 
lant in  this  case  was  not  guilty  of  violating 
the  ordinance,  because  the  butter  here  sold, 
whUe  it  was  in  the  form  of  cakes  or  bricks, 
these  cakes  or  bricks  were  inclosed  in  sealed 
cases  which  stated  plainly  the  net  and  gross 
weight  upon  each  case. 

The  judgment  is  therefore  reversed,  and 
the  case  ordered  dismissed. 


CKOW,  C.  J, 
JJ.,  concur. 


and  GOSE  and  PARKER, 


STATE  ex  rel.  BOARD  OP  COM'RS  OF 
KING  COUNTY  v.  SUPERIOR  COURT  OF 
WASHINGTON  FOR  KING  COUNT?. 

(Supreme  Court  of  Washington.     April  28^ 
1013.) 

1.  Pbohibition  (!  3*)  —  Extent  and  Aok- 
QUACT  of  Other  Remedies. 

Prohibition  will  not  lie  to  prevent  a  lower 
court  exceeding  its  jurisdiction,  where  there 
is  an  adequate  remedy  by  appeal. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  JS  4-19;   Dec.  Dig.  |  3.*] 

2.  Prohibition  (§  3*)  —  Extent  and  Ade- 
quacy OF  Other  Remedies. 

The  adequacy  of  the  remedy  by  appeal 
which  will  prevent  resort  to  prohibition  docs 
not  depend  upon  Oie  question  of  delay  or  ex- 
pense. 

[FA.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  §§  4-10;    Dec  Dig.  {  S.*J 

3.  Prohibition  (|  3*)  —  Extent  and  Ade- 
quacy or  Other  Reuedif.8. 

Under  Rem.  &  BaL  Code,  |  10C2,  provid- 
ing that  either  party  to  a  judgment  in  a  pro- 
ceeding for  a  contempt  may  appeal  therefrom 
in  like  manner  and  with  like  effect  as  from  a 
judgment  in  an  action,  parties  found  guilty  of 
contempt  by  the  superior  court  and  ordered  ar- 
rested and  imprisoned  bad  an  adequate  remedy 
by  appeal,  and  could  not  resort  to  prohibition. 
[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent.  Dig.  §§  4-19;  Dec.  Dig.  f  3.*] 

4.  Contempt  (f  66*)- Appeai/— Stat  of  Pbo- 

ceedinos. 

On  an  appeal  from  a  judgment  for  con- 
tempt the  appellant  is  entitled  to  the  provisions 
of  law  goveminK  appeals,  including  the  right 
to  a  stay  of  execution  pending  the  appeal. 

[Ed.  Note. — For  other  oises.  see  Contempt. 
Cent.  Dig.  fS  213-215,  223-2.17:  Deo.  Dig.  { 
(iC<:*  Appeal  and  Error,  Cent  Dig.  {$  365. 
4C2.] 

5.  MANDAiTua  (I  67*)— Phoceedinos  to  Pro- 

CURK. 

Where  the  court  refuses  to  fix  a  superse- 
deas bond,  he  may  be  compelled  to  do  so  by 
mandamus. 

[Ed.  Note. — For  other  cases,  sec  Mandamus, 
Cent  Dig.  {{  68,  114-120;  Dec.  Dig.  }  57.*] 

Department  1.  Original  prohibition  pro- 
ceeding by  the  State,  on  the  relation  of  the 
Board  of  County  Commissioners  of  King 
County,  against  the  Superior  Court  of  the 
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State  of  Washington  for  King  County  (John 
B.  Humphries,  Judge).    Writ  denied. 

S.  H.  Steele  and  John  F.  Murphy,  both  of 
Seattle,  for  relator.  Edward  Judd,  Jay  Al- 
len, and  Wllmon  Tucker,  all  of  Seattle,  for 
respondent. 

MOUNT,  J.  On  April  1,  19W.  the  Judge 
in  department  5  of  the  superior  dourt  of 
King  county  entered  an  order  finding  the 
relators  guilty  of  contempt,  and  directed 
their  arrest  and  imprisonment;  whereuiwn 
the  relators  filed  a  petition  here  for  a  writ 
of  prohibition,  on  the  ground  that  the  judge 
of  the  superior  court  was  acting  without 
jurisdiction,  and  that  his  order  w^as  void. 
Upon  this  hearing  counsel  for  respondent 
contends,  among  other  things,  that  the  writ 
of  prohibition  is  not  the  proper  remedy. 
This  contention  must  be  sustained. 

[1,2]  In  State  ex  rel.  Miller  t.  Superior 
Court,  40  Wash.  655,  82  Pac.  877,  2  L.  R.  A. 
(N.  S.)  395,  111  Am.  St.  Rep.  925,  after  re- 
Tlewlng  many  cases  In  this  court  upon  the 
question  here  presented,  we  held  that  the 
extraordinary  writ  of  prohibition  would  not 
lie  where  there  was  an  adequate  remedy  by 
appeal,  and  that  the  adequacy  of  the  remedy 
by  appeal  is  the  true  test  in  all  cases,  and 
not  the  mere  question  of  Jurisdiction  or 
lack  of  Jurisdiction  in  the  court  below  to 
render  the  Judgment,  and  that  the  adequacy 
of  the  remedy  by  appeal  does  not  depend  up- 
on a  mere  question  of  delay  or  expense.  See, 
also.  State  ex  rel.  Peterson  v.  Superior 
Court,  67  Wash.  370,  121  Pac.  836. 

[3]  In  the  case  last  cited,  where  the  writ 
was  applied  for  on  a  show  cause  order  which 
threatened  the  relator  in  that  case  with  pun- 
ishment for  contempt,  we  held  that  such  or- 
der was  not  an  appealable  order,  and  that 
the  relator  could  not  be  required  to  await  a 
final  order,  and  that  a  remedy  by  appeal  was 
not  adequate,  and  for  that  reason  the  writ 
issued.  But  In  this  case  the  final  order  was 
made  before  application  for  the  writ  So 
that  the  question  before  us  now  is  whether 
the  relators  have  an  adequate  remedy  by  ap- 
peaL  We  think  there  can  be  no  doubt  up- 
on this  question,  for  the  statute  (section 
1062,  Rem.  &  Bal.  Code)  provides  as  follows : 
"EJlther  party  to  a  Judgment  in  a  proceed- 
ing for  a  contempt  may  appeal  therefrom  in 
like  manner  and  with  like  effect  as  from 
judgment  In  an  action.  •  •  • "  See,  also. 
State  ex  rel.  Martin  t.  Pendergast,  39  Wash. 
132,  81  Pac.  324;  State  ex  rel.  Olson  v.  Al- 
len, 14  Wash.  684,  45  Pac.  644 ;  State  ex  rel. 
Denham  v.  Superior  Court,  28  Wash.  590, 
68  Pac.  1051. 

[4,  (]  In  the  last  case  cited  we  held  that 
on  an  appeal  from  a  Judgment  for  contempt 
the  appellant  is  entitled  to  the  provisions  of 
law  governing  appeals,  including  the  right 
to  a  stay  of  execution  pending  his  appeal. 
And  where  the  court  refuses  to  fix  a  super- 


sedeas bond  he  may  be  compelled  to  do  so 
by  a  writ  of  mandamus. 

It  Is  plain  therefore  that  the  relators  have 
a  plain,  speedy,  aud  adequate  remedy  by  ap- 
peal.    The  writ  Is  therefore  denied. 

CROW,  C.  J.,  and  ELLIS,  PARKER,  and 
MAIN,  JJ.,  concur. 


BARNES  et  al.  v.  BELSAAS  et  at 

(Supreme  Court  of  Washington,    April  28, 
1913.) 

1.  Watebs  and  Waibb  Courses  (J  33*)  — 
Wateb  Rioutb— Quieting  Title. 

An  action  may  be  maintained  to  quiet  title 
to  water  rights  acquired  by  appropriation  in 
the  same  manner  as  an.  action  to  quiet  title  to 
real  property. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  ${  23-26;  Dec.  Dig. 
|33.»J 

2.  Watebs  and  Watkb  Coubses  (|  137*)  — 
Right  to  Watebs— Pbescbiption — Advebse 
User. 

Defendants  did  not  acquire  a  prescriptive 
right  to  the  waters  of  a  creek  by  prescriptive 
user  as  against  prior  appropriators,  where  de- 
fendants had  not  continuously  for  ten  years 
deprived  such  prior  appropriators  of  water  to 
which  they  were  entitled  or  diverted  the  same 
under  claim  or  color  of  title  other  than  as  per- 
tained to  appropriations  subsequent  in  time  to 
the  prior  appropriations. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  }  149;  Dec.  Dig.  § 
137.»] 

Department  2.  Appeal  from  Superior 
Court,  Kittitas  County;   E.  B.  Preble,  Judge. 

Action  by  A.  Barnes  and  others  against 
Ole  Belsaas  and  others.  Judgment  for  plain- 
tiffs, and  defendants  appeal.    Affirmed. 

E.  K.  Brown  and  Pruyn  &  Hoeffler,  both 
of  Bllensburg,  for  appellants.  Carroll  B. 
Graves,  of  Seattle,  and  John  H.  McDaniels, 
of  EUensburg,  for  respondents. 

MAIN,  J.  This  action  was  brought  for 
the  purpose  of  quieting  title  to  the  right  to 
use  the  waters  of  Manastash  creek.  The 
plaintiffs  were  46  in  number  and  the  defend- 
ants 15. 

Manastash  creek  rises  in  the  mountains 
west  of  the  Kittitas  valley  and  flows  through 
a  canyon  until  it  enters  the  valley,  thence 
through  the  valley  to  the  Yakima  river.  The 
plaintiffs  are  the  owners  of  farm  lands  in 
the  valley  tributary  to  the  creek,  and  they 
and  their  predecessors  in  interest  have  ap- 
propriated water  from  the  creek  for  Irriga- 
tion purposes.  It  was  stipulated  upon  the 
trial  that  the  plaintiffs  or  their  predecessors 
in  Interest  had  all  made  appropriations  of 
the  water  which  they  claimed  between  the 
years  1871  and  1877,  and  that  the  defendants' 
appropriations  all  dated  subsequent  to  the 
year  1883. 

The  walls  of  the  canyon,  between  which  the 
creek  flows,  are  high  and  steep  and  at  no 
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place  Is  the  distance  between  fhem  greater 
than  one-half  mile.  Twelve  of  the  defend- 
ants own  land  above  the  mouth  of  the  can- 
yon; three  below  the  mouth  of  the  canyon. 
Of  ttiese  three,  the  lands  of  two  are  tributary 
to  what  Is  known  as  the  Keach  ditch.  Dur- 
ing the  spring  of  the  year  and  the  early  part 
of  the  Irrigation  season,  there  flows  in  the 
creek  a  very  considerable  volume  of  water, 
but  commencing  in  the  month  of  July  It  di- 
minishes rapidly,  and  during  the  months  of 
August  and  September  it  becomes  a  very 
small  stream.  During  the  periods  of  moder- 
ate and  low  flow,  the  waters  of  the  creek 
are  not  sufficient  in  quantity  to  meet  the  de- 
mands of  the  plaintiffs  and  also  the  defend- 
ants. The  amount  of  the  water  which  each 
of  the  plaintiffs  Is  entitled  to,  as  between 
themselTes,  was  adjudicated  and  determined 
by  the  superior  court  of  Kittitas  county  In 
the  year  1891.  The  total  amount  of  water 
which  the  plaintiffs  are  entitled  to  under 
their  appropriations  is  4,200  inches,  miner's 
measure,  under  a  4%-inch  pressure  for  the 
first  six  months  of  the  year  and  2,100  Inches 
during  the  remaining  portion  of  the  year. 

The  cultivated  lands  of  the  defendants, 
which  are  In  the  canyon,  consist  of  narrow 
strips  along  the  banks  of  the  stream.  The 
soil  is  gravelly.  Numerous  springs  rise  up- 
on the  land  which  find  their  way  to  the  creek. 
The  water  from  the  springs  and  that  used 
by  them  for  Irrigation  purposes,  so  far  as  it 
is  not  absorbed  by  the  plant  life  and  evapora- 
tion, by  seepage  returns  to  the  stream.  The 
defendants  claim  that  their  use  of  the  waters 
does  not  materially  diminish  the  flow.  A 
number  of  defendants  own  land  in  school 
section  No.  16,  which  was  surveyed  in  the 
year  1871.  It  is  also  claimed  by  the  defend- 
ants that  they  have  acquired  rights  by  pre- 
scription or  adverse  user  to  the  waters  of 
the  creek;  It  being  more  than  ten  years 
since  their  first  appropriation  and  use. 

The  plaintiffs  In  their  complaint  sought  to 
restrain  the  defendants  from  appropriating 
the  water  at  times  when  the  amount  of  wa- 
ter flowing  in  the  stream  was  less  or  not 
more  than  equivalent  to  the  amount  which 
the  plaintiffs  had  a  right  to  under  their  prior 
appropriations.  The  cause  was  tried  to  the 
court  without  a  Jury  and  resulted  In  a  de- 
cree favorable  to  the  plaintiffs.  The  defend- 
ants appeal. 

The  questions  to  be  determined  upon  this 
appeal  are:  First  Will  an  action  lie  in  this 
state  to  quiet  title  to  water  rights  acquired 
by  appropriation?  Second.  Did  the  appel- 
lants, who  owned  land  In  section  No.  16,  have 
riparian  rights  to  the  stream  superior  to 
those  acquired  by  the  respondents  by  appro- 
priation? And  Third.  Had  the  appellants 
acquired  rights  to  the  water  by  prescription 
or  adverse  user? 

[1]  1.  The  right  to  maintain  an  action  to 
quiet  title  to  water  rights  acquired  by  ap- 
propriation Is  well  settled.     Miller  v.  Lake 


Irrigation  Oo.,  27  Wash.  447,  67  Fac.  996. 
In  Wlel  on  Water  Rights,  voL  1,  {  283,  it  Is 
said:  "  •  •  •  Ditches  and  water  rights 
may  be  sold  on  execution  as  real  property. 
An  action  to  quiet  title  as  for  real  propsty 
Is  proper.  And  an  action  to  settle  rights 
Is  one  to  quiet  title  to  realty.    •    •    *  " 

2.  It  is  claimed  on  the  part  of  the  ap- 
pellants who  own  land  in  section  16,  which 
they  or  their  predecessors  purchased  from 
the  state  since  the  year  1889,  that  their  ripa- 
rian rights  attached  as  of  the  date  of  the 
government  survey  In  the  year  1871.  But 
since  appellants^  brief  was  written,  this  court 
In  State  ex  reL  Olding  v.  Stampfly,  69  Wash. 
368,  125  Fac.  148,  has  decided  the  precise 
question  adverse  to  their  contention.  In  that 
case,  in  an  opinion  written  by  Judge  Fuller- 
ton,  the  question  la  fully  discussed  and  the 
views  of  the  court  set  forth. 

[2]  3.  It  Is  finally  contended  that  the  ap- 
pellants acquired  rights  to  the  water  of  Man- 
astash  creek  by  prescription  or  adverse  user. 
Upon  this  question,  the  trial  court  made  the 
following  finding  of  fact:  "That  none  of  the 
defendants  has  continuously,  for  a  period  of 
ten  years,  deprived  any  of  the  plaintiffs  of 
water  to  which  such  plaintiff  was  entitled  as 
hereinabove  found,  nor  have  the  diversions 
of  any  of  the  defendants  been  with  or  under 
any  other  claim  of  right  or  color  of  tiUe 
other  than  as  pertained  to  appropriations 
subsequent  in  time  to  the  appropriations  of 
plaintiffs  and  their  respective  predecessors  In 
Interest;  the  defendants  having  merely  from 
time  to  time  trespassed  upon  the  superior 
rights  of  the  plaintiffs.  •  •  •"  This  find- 
ing positively  negatives  the  appellants'  claim 
of  rights  acquired  by  prescription  or  adverse 
user,  and  is  supported  by  the  evidence  con- 
tained In  the  record.  A  number  of  other 
questions  are  presented  In  the  briefs,  but 
the  conclusions  already  reached  are  deter- 
minative of  the  entire  controversy  and  rea- 
ders further  discussion  unnecessary. 

The  Judgment  will  therefore  be  affirmed. 

MOUNT,  FUIXHRTON,  ELLIS,  and 
MORRIS,  JJ.,  concur. 


LIVINGSTON  V.  GAMBLE-^ROBINSON 
COMMISSION  CO.  et  al. 

(Supreme  Court  of  Washington.    ApcH  28, 
1913.) 

Attachment  (8  308*)— Claim  of  Third  Pbb- 
soN  —  SumciENCT  or  Evidbnce  —  Owner- 
ship OF  Stock. 

Evidence  in  an  action  to  recover  posses- 
sion of  shares  of  stock  held  by  the  sheriff  un- 
der attachment  by  defendant  against  the  prop- 
erty of  S.,  based  on  the  claim  that  plaintiff  had 
purchased  the  stock  from  S.  prior  to  the  at- 
tachment, afid  paid  full  value  tnerefor,  held  not 
to  establish  plaintiff's  ownership  of  the  stock, 
BO  that  a  judgment  in  her  favor  would  be  re- 
versed. 

[Ed.  Note.— -For  other  cases,  see  Attachment, 
Cent.  Dig.  S|  1102-1109,  llU-1113;  Dec  Dig. 
§  308.*] 
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Department  2.  Appeal  from  Superior  Court, 
Spokane  County;  Thos.  B.  Grady,  Judge. 

Action  by  Nona  Llvtogston  against  the 
Gamble-Itoblnsou  Commission  Company  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeaL    Beyersed. 

Tolman  &  King,  of  Spokane,  for  appel- 
lants. O.  B.  Setters  and  V.  T.  Xustin,  both 
of  Spokane,  for  respondent. 

MORRIS,  J.  Action  to  recover  posses- 
sion of  333  shares  of  the  capital  stock  of  the 
International  Casualty  Company,  held  by 
the  sheriff  of  Spokane  county  under  a  writ 
of  attachment  against  the  property  of  Thom- 
as Stevenson,  Issued  In  an  action  brought 
by  appellant  company  against  Stevenson  et 
al.  The  court  below  sustained  the  claim  of 
respondent  to  the  ownership  of  the  stock, 
and  the  commission  company  appeals. 

Respondent's  claim  is  based  upon  her  con- 
tention that  she  purchased  the  stock  from 
Stevenson  inrlor  to  Its  attachment,  paying 
full  cash  value  therefor.  To  sustain  her 
claim,  she  testifies  that  alx>ut  a  year  prior 
to  the  time  of  her  purchase  her  father  made 
her  a  gift  of  $1,000  in  bills  of  various  de- 
nominations, and  that  she  carried  this  mon- 
ey continually  on  her  person;  that  about 
seven  months  previous  to  the  trial  she  first 
met  Stevenson;  that  at  the  time  she  was 
living  with  her  parents,  but  cannot  remem- 
ber where,  except  that  it  was  at  one  or  the 
other  of  two  hotels  at  Spokane;  that  she 
was  then  working  attending  the  cigar  stand 
at  the  Victoria  hotel  at  Spokane,  for  which 
she  received  $12  a  week ;  that  about  August 
Ist  she  went  to  Wenatchee  with  Stevenson, 
and  entered  his  employ  as  a  bookkeeper; 
that  during  all  this  time  her  father,  who 
was  at  Toronto,  was  In  the  habit  of  writing 
her  about  twice  a  week,  and  that  in  about 
every  letter  he  would  Inclose  a  bill  which 
she  added  to  the  amount  on  her  person,  un- 
til she  had  accumulated,  at  the  time  of  the 
purchase  of  the  stock,  $2,300,  which  was 
the  amount  paid  Stevenson  on  various  days 
from  October  2d  to  October  21st  She  does 
not  remember  how  often  the  father  sent 
this  money  or  how  much  he  sent  at  a  time, 
except  she  recalls  one  instance  when  he  sent 
a  $100  bill  and  another  when  he  sent  a  $50 
bill.  In  one  place  she  says  this  money  was 
sent  her  because  she  asked  for  it;  in  an- 
other, the  sending  was  voluntary  on  the  part 
of  the  father ;  that  since  she  purchased  the 
stock  the  regularity  of  these  remittances 
has  ceased,  and  that  for  the  five  months  in- 
tervening between  the  purchase  and  the  trial 
the  father  had  only  sent  her  $100.  The 
father  does  not  seem  to  have  any  business, 
and  we  know  nothing  of  him  except  her 
statement  that  he  was  the  bountiful  source 
of  her  wealth.  At  the  time  she  was  nego- 
tiating for  the  purchase  of  this  stock,  Stev- 
enson was  defendant  In  an  action  in  the 
superior  court  of  Spokane  county,  which  ri- 


pened Into  judgment  against  him  for  $913  on 
October  28th.  The  appellant  company  was 
also  seeking  to  obtain  an  adjustment  of  its 
claim  against  him.  He  was  apparently  anx- 
ious to  dispose  of  this  stock,  but  would  con- 
sider only  cash  offers.  The  stock  at  the 
time  was  held  as  collateral  to  Ills  note.  He 
made  arrangements  vrtth  the  holder  of  the 
note  to  accept  some  real  estate  in  payment 
of  the  note,  and,  the  stock  being  thus  re- 
leased, directed  its  transfer  to  the  respond- 
ent. As  soon  as  the  transfer  was  made,  re- 
spondent and  Stevenson  both  left  Spokane 
for  British  Columbia. 

There  are  many  Bidelights  on  this  story  of 
respondent's  that  give  it  an  appearance  of 
untruth.  We  cannot  refer  to  all  of  them.  It 
is  evident  the  relation  between  respondent 
and  Stevenson  was  a  very  friendly  one.  Aft- 
er the  return  from  Wenatchee  her  apartments 
seem  to  have  been  his  business  headquarters, 
and  she  seems  not  to  have  been  disturbed, 
or  thought  it  strange,  that  inquiries  Aould 
be  made  for  him  at  her  apartments  as  early 
as  9  o'clock  In  the  morning.  Respondent 
seems  to  have  had  a  very  bad  memory  of 
everything  except  the  fact  that  her  father 
was  continually  sending  her  this  money. 
She  cannot  remember  the  places  in  which 
she  lived  at  various  times  while  she  was  re- 
ceiving this  money;  and,  when  she  does  re- 
member, her  memory  sometimes  proves  faul- 
ty. For  instance,  she  testifies  she  received 
$12  a  week  while  working  at  the  Victoria 
hotel  cigar  stand,  while  her  employer  re- 
members it  as  $8.  She  produces  a  witness 
who  did  some  sewing  for  her,  to  whom  die 
loaned  $600  for  use  In  buying  a  home.  Aft- 
er keeping  the  money  two  or  three  months, 
the  witness  changed  her  mind  about  buy- 
ing the  home,  and  repaid  the  money  to  re- 
spondent on  the  same  day  respondent  paid 
Stevenson  $600.  This  witness  thought  at 
first  that  she  saw  respondent  give  the  $600 
to  Stevenson,  but  upon  subsequent  examina- 
tion recalled  that  all  she  knew  about  It  was 
that,  when  she  handed  the  money  to  re- 
spondent, respondent  went  into  an  adjoin- 
ing room  and  telephoned,  and  that  shortly 
thereafter  Stevenson  came  up,  and  that  re- 
spondent and  Stevenson  then  went  into  the 
adjoining  room,  and  that  she  supposed  the 
money  was  then  given  to  Stevenson  because 
respondent  showed  her  333  shares  of  stock, 
and  told  her  she  Iiad  Invested  her  money  in 
this  stock.  It  seems  just  a  little  strange 
that  although  respondent  returned  to  Spo- 
kane from  Wenatchee  about  October  1st,  and 
the  scheme  of  Investing  this  $600  was  given 
up  prior  to  that  time,  and  respondent  In- 
formed of  that  fact,  yet  no  demand  is  made 
for  the  return  of  the  money,  and  the  wit- 
ness who  had  borrowed  It  without  security 
of  any  kind  is  permitted  to  retain  it  until 
the  day  when  that  sum  is  required  to  be 
produced  to  make  the  final  payment  on  the 
purchase   of   this  stock. 

In  fact,  without  saying  more,  the  whole 
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story  of  these  various  transactions  Is  so  im- 
probable that  we  are  not  impressed  with 
Its  truth,  and  the  Judgment  Is  reversed. 

CROW,  C.  J.,  and  MAIN  and  ELLIS,  JJ., 
concur. 


WAINWRIGHT  v.  UNITED  STATES  LUM- 
BER CO. 

(Supreme  Court  of  WaBhington.    April  28, 
1913.) 

1.  Master  and  Servant  (|  28C*)— Injuries 
TO  Servant  —  Negligence  or  Master  — 
Question  for  Jury. 

In  an  action  for  injuries  to  a  servant  in  a 

sawmill  by  being  struck  by  the  automatic  re- 
versal of  certain  rolls,  causing  the  return  of  a 
piece  of  timber,  whereby  he  was  thrown  against 
a  cut-otf  saw,  evidence  held  to  require  submis- 
sion to  the  jury  of  defendant's  alleged  negli- 
gence in  permitting  the  machinery  to  be  and 
remain  in  a  dangerous  condition,  and  in  direct- 
ing plaintiff  to  work  in  a  position  of  special 
and  unnecessary  peril  without  warning  bim  of 
the  danger. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S|  1001.  1006,  1008.  lOlfr- 
1015,  1017-10.33,  1030-1042,  1044,  1046-1050; 
Dec  Dig.  I  280. »] 

2.  Master  and  Servant  (S  278*)— Injuries 
TO  SEavANT— Defective  Machinekt— Spec- 
mcATiON  OF  Defect. 

Where  plaintiff,  a  servant  in  a  sawmill, 
was  struck  and  injured  by  the  return  of  a  piece 
of  timber,  due  to  the  automatic  reversal  of  cer- 
tain rolls,  the  jury  might  find  that  defendant 
was  negligent  in  not  having  the  rolls  properly 
constructed  and  adjusted  before  plaintiff  was 
permitted  to  work  about  them,  though  the  spe- 
cific defect  that  caused  the  rolls  automaticEilly 
to  reverse  was  not  shown. 

[Ejd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  954,  956-958,  960-969, 
971,  972,  977:    Dec.  Dig.  g  278.*] 

3.  Trial  ({  252*)— Inbtbuctionb— Applica- 
bility to  Issues— Form. 

Where  a  servant  charged  negligence  in 
three  particulars,  an  outline  of  which  had  been 
prevously  given  by  the  court,  and  to  sut)port 
each  of  which  some  evidence  had  been  given, 
an  instruction,  that  if  the  jury  found  from  the 
evidence  that  defendant  was  negligent  in  any 
one  of  the  "three  particulars"  above  mention- 
ed, and  if  such  negligence  was  the  proximate 
cause  of  plaintiff's  mjury,  they  should  find  for 
plaintiff,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i§  505.  596-612;    Dec.  Dig.  §  252.*] 

4.  Master  and  Servant  (§  293*)— Injuries 
TO  Servant  —  Defective  Machinery — In- 
structions. 

Where  a  servant  was  Injured  as  the  re- 
sult of  the  automatic  reversal  of  certain  rolls 
in  a  sawmill,  and  there  was  no  direct  evidence 
charging  defendant  with  knowledge  of  the  fact 
that  the  rolls  would  automatically  reverse,  the 
court  properly  charged  that  if  the  appliances 
were  defective  in  any  particular  as  charged  in 
the  complaint,  and  the  jury  found  that  such  de- 
fects had  existed  so  long  that  defendant,  by  or- 
dinary care,  should  or  could  have  discovered 
them,  then  the  jury  should  find  that  defend- 
ant did,  as  a  matter  of  law,  know  of  such  de- 
fective condition. 

fEd.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  gS  1148-1156,  1158-llCO; 
Dec.  Dig.  $  293.*] 


5.  Master  and  Servant  (I  293*)— Injuries 
TO  Servant  —  Defectivb  Machinery  —  No- 
tice—Instructions. 

Where  a  servant  in  a  aaWmlll  was  injured 
by  the  automatic  reversal  of  certain  rolls,  and 
he  testified  that  he  was  not  informed  of  any  de- 
feet  in  the  rolls  when  he  was  told  to  work 
thereon,  the  court  properly  charged  that  if 
the  master,  knowing  of  any  defect  in  any  ma- 
chine or  appliance,  places  an  employe  at  work 
on  or  about  it.  without  notice,  and  the  servant, 
while  so  employed  and  without  fault  on  his 
part,  is  injured  as  the  proximate  result  of  the 
defect,  the  employer  is  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $|  1148-1156,  1158-1160; 
Dec.  Dig.  {  293.*] 

6.  Trial  (§  200*)- Request  to  Charge— Iw- 
STRUCTIONS  Given. 

The  court  need  not  give  a  requested  In- 
struction in  the  language  and  form  submitted. 
though  it  may  be  pertinent  and  in  other  re- 
spects unobj<>ctionable,  provided  the  subject  is 
sufficiently  covered. 

[Ed.  Note.— For  other  cases,  gee  Trial,  Cent 
Dig.  if  051-659;   Dec.  Dig.  g  260.*] 

Department  2.  Appeal  from  Superior 
Court,  Snohomish  County;  W.  W.  Black, 
Judge. 

Action  by  Richard  B.  Walnwrlght  against 
the  United  States  Lumber  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

BalUnger,  Battle,  Hulbert  &  Shorts,  ot 
Seattle,  (or  appellant.  Cooley  &  Horan,  R. 
Mulvlhill,  and  A.  M.  Wendell,  all  ot  Everett, 
for  respondent. 

PULLERTON,  3.  The  appellant.  In  the 
year  1910,  owned  and  operated  a  sawmill, 
located  at  Darrington,  in  this  state.  The 
respondent  was  employed  therein  as  off-bear- 
er at  the  cut-off  saw,  and  was  injured  by 
coming  In  contact  with  such  saw.  This  is 
an  appeal  from  a  Judgment  In  his  favor,  en- 
tered in  an  action  brought  to  recover  dam- 
ages for  such  Injury. 

The  saw  at  which  the  respondent  was  in- 
jured was  set  In  a  swinging  frame,  hung 
In  such  manner  that  the  saw  could  be  used 
to  trim  and  cut  Into  proper  lengths  cants 
and  other  timbers  brought  to  It  from  the 
head  saw  of  the  mill.  The  means  used  to 
bring  the  timbers  to  the  saw  were  a  series 
of  rolls,  made  vo  revolve  by  being  geared  to 
the  power  shaft  of  the  mill.  After  the  Um- 
bers were  properly  trimmed  at  the  cut-off 
saw,  they  were  transferred  either  to  the 
pony  saw,  or  to  the  edger  at  the  end  of  the 
mill  in  the  opposite  direction  from  the  head 
saw.  Between  the  cut-off  saw  and  edger  was 
another  series  of  rolls,  operated  in  a  manner 
similar  to  these  first  descrll)ed,  by  which  the 
timbers  designed  for  the  edger  could  be 
carried  from  the  saw  to  that  machine. 
These  rolls  were  controlled  by  a  lever  placed 
near  the  stand  of  the  person  operating  the 
cut-off  saw,  and  conld  be  made  to  stand  still, 
go  forward,  or  reverse,  at  the  option  of  the 
person  handling  the  lever.  The  respondent 
commenced  work  at  the  appellant's  mill  four 
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days  prtor  to  the  time  be  was  injured.  He 
commenced  work  at  the  cnt-ofl  saw  on  the 
morning  preceding  his  injury.  His  duties 
in  that  position  were  to  take  care  of  the 
refuse  matter  from  the  saw  and  assist  the 
sawyer  in  handling  the  timbers  brought  to 
the  saw  for  cutting.  Some  three  or  four 
hours  after  the  work  began  on  the  morning 
of  the  accident,  a  piece  of  timber  of  con- 
siderable length  was  sent  down  to  the  cut- 
off saw  from  the  head  saw.  The  timber  con- 
tained a  flaw  near  Its  middle,  which  It  was 
necessary  to  cut  out.  A  dimension  piece 
some  ]6  feet  in  length  was  cut  from  the  end 
and  started  down  towards  the  edger  by 
means  of  the  rolls.  Tlie  cnt-off  sawyer  then 
proceeded  to  cut  off  a  block  from  the  timber 
wlilch  contained  the  flaw,  and  the  respondent 
stood  facing  him  ready  to  receive  and  carry 
away  the  piece  cut  ofF.  As  he  thus  stood 
with  his  back  towards  the  direction  of  the 
edger,  the  rolls  in  some  manner  became  re- 
versed and  brought  the  timber  that  had  been 
started  towards  the  edger  back  again  to 
the  cut-off  saw.  As  it  came  I>ack,  it  turned 
somewhat  upon  the  rolls,  so  that  the  end 
towards  the  respondent  projected  to  the  side 
on  which  he  was  standing.  As  it  came  for- 
ward, the  end  of  the  timber  struck  the  re- 
spondent and  pu.shed  him  forward  to  a  place 
immediately  in  front  of  the  cut-ofT  saw  just 
as  its  operator  had  succeeded  in  pulling  the 
s^w  through  the  tlmt>er  be  was  cutting.  The 
result  was  that  the  saw  came  In  contact  with 
the  respondent's  back  and  left  shoulder,  in-, 
fllctlng  upon  him  the  Injuries  for  which  he 
sues  in  this  action. 

The  grounds  of  negligence  on  which  the 
respondent  based  his  complaint  were  three, 
namely:  (1)  Tliat  the  appellant  suffered  and 
permitted  the  rolls  and  the  mechanism  con- 
trolling the  same  to  become  and  remain  in 
a  defective  and  dangerous  condition,  so  that 
the  rolls  would,  vrtthout  any  manipulation 
of  the  lever  intended  to  control  them,  au- 
tomatically reverse,  thereby  bringing  ma- 
terial which  had  been  carried  to  the  edger 
back  from  that  machine  to  the  cut-off  saw; 
(2)  that  it  suffered  and  permitted  the  cut- 
off saw  to  become  and  remain  in  a  defective 
condition,  in  that  there  was  no  stop  provided 
to  prevent  the  saw  from  swinging  beyond 
the  rolls  into  the  space  provided  for  the 
persons  working  with  the  saw  to  stand,  and 
that  to  allow  It  to  so  swing  was  both  dan- 
gerous and  unnecessary;  and  (3)  that  the 
appellant  was  guilty  of  negligence  in  direct- 
ing the  respondent  to  work  in  a  position  of 
special  and  unnecessary  peril  without  giving 
him  notice  or  warning  of  the  danger  to  be 
encountered. 

[1]  The  principal  contention  of  the  ap- 
pellant is  that  the  evidence  is  insufllcient  to 
justify  the  verdict;  the  special  point  being 
that  there  was  no  evidence  of  negligence  on 
the  part  of  the  appellant.  We  have  not. 
however,  been  able  to  take  this  view  of 
the  record.    A  number  of  witnesses  testified 


to  the  fact  that  these  rolls  frequently  re- 
versed automatically;  that  they  bad  observ- 
ed them  do  so  at  different  times  for  many 
months  immediately  prior  to  the  accident; 
and  one  witness  testified  that  it  was  common 
talk  among  the  employes  of  the  mill  that 
these  particular  rolls  were  out  of  repair. 
A  millwright  called  as  an  expert  testified 
that  rolls  that  would  thus  start  automatical- 
ly were  either  improperly  constructed  or 
improperly  adjusted,  and  that  properly  con- 
structed and  adjusted  rolls  would  remain 
stationary  until  put  in  motion  by  the  act 
of  the  person  controlling  them.  The  respond- 
ent testified  that  be  was  injured  some  four 
hours  after  be  had  begun  work  at  the  cut- 
off saw,  and  on  the  fourth  day  after  he  had 
begun  work  in  the  mill,  and  that  he  was 
not  told  and  did  not  know  of  the  tendency 
of  these  rolls  to  reverse  and  bring  back  tim- 
bers that  had  been  sent  forward  to  the  edger, 
until  after  he  received  his  injury.  There 
was  evidence  also  that  a  properly  adjusted 
cut-off  saw  should  have  a  stop  upon  it  to 
prevent  its  swinging  too  far  Into  the  space 
beside  the  rolls,  and  the  respondeat  testified 
that  if  this  saw  had  been  so  adjusted  he 
would  not  have  been  injured. 

[2]  We  think  there  was  here  sufficient  evi- 
dence to  carry  the  question  of  negligence  to 
the  Jury.  It  is  true  that  the  respondent  was 
unable  to  point  out  the  spedflc  defect  that 
caused  these  rolls  to  reverse.  But  having 
shown  tliat  they  actually  reversed  auto- 
matically, and  that  properly  constructed 
rolls  do  not  so  reverse,  the  jury  were  war- 
ranted in  finding  that  the  appellant  was 
negligent  in  not  having  them  properly  con- 
structed and  adjusted  before  it  put  the  re- 
spondent to  work  thereon.  Donahue  v. 
Drown,  154  Mass.  21,  27  N.  B.  675;  Mooney 
V.  Connecticut  River  Lumber  Co.,  154  Mass. 
407,  28  N.  E.  352;  Towle  v.  Stlmson  Mil 
Co.,  33  Wash.  305,  74  Pac.  471.  We  con- 
clude, therefore,  that  the  court  did  not  err 
in  refusing  to  sustain  the  challenge  to  the 
sufficiency  of  the  evidence. 

The  appellant  has  excepted  to  a  number 
of  the  instructions  given  by  the  court,  not. 
as  we  understand,  because  they  do  not  state 
correct  principles  of  law,  but  because  there 
was  no  evidence  before  the  Jury  on  the  sub- 
ject-matter to  which  they  relate.  For  ex- 
ample, the  court  gave  the  following  instruc- 
tions, to  which  exceptions  were  taken : 

"If  you  should  find  under  the  evidence, 
that  said  defendant  was  guilty  of  negli- 
gence in  any  one  of  the  three  particulars 
above  mentioned,  and  that  such  negligence 
on  the  part  of  the  defendant  was  the  proxi- 
mate cause  of  the  injury  to  the  plaintiff, 
you  are  then  in.structed  that  your  verdict 
would  be  for  the  defendant." 

"I  Instruct  you  that  If  you  should  find 
from  the  evidence  that  any  of  the  appliances 
mentioned  in  the  complaint  were  defective 
In  any  particular  as  chHr^ed  in  the  com- 
plaint, then  U  you  should  further  find  that 


Digitized  by 


Google 


822 


131  PACIFIC  BBPOBTEB 


<WaBb. 


such  defects  existed  for  such  length  of  time 
that  the  employer,  In  the  exercise  of  ordi- 
nary care,  could  or  should  have  discovered 
such  defect  or  defects,  then  X  Instruct  you 
that  It  Is  your  duty  to  find  that  the  de- 
fendant did,  as  a  matter  of  law,  know  of 
such  defective  condition." 

"You  are  instructed  that  if  the  employer, 
knowing  the  existence  of  any  defect  in  any 
machine  or  appliance,  places  an  employ^  to 
work  upon  or  about  such  defective  machine 
or  appliance  without  notifying  the  employ^ 
of  the  existence  of  such  defect,  and  If  the 
employ^  while  so  employed,  and  without 
fault  on  his  part,  is  injured  as  the  proxi- 
mate result  of  such  defect,  then  the  employ- 
er Is  liable  to  the  employfi  for  such  injury." 

[3-1]  But  it  seems  to  us  that  these  instruc- 
tions were  clearly  pertinent,  both  to  the 
Issues  and  the  facts  shown  by  the  evidence. 
The  "three  particulars"  referred  to  in  the 
first  instruction  quoted  was  a  statement  by 
the  court  of  the  grounds  of  negligence  charg- 
ed against  the  appellant  in  the  complaint, 
an  outline  of  which  we  have  heretofore  giv- 
en ;  and  as  we  have  shown  there  was  clearly 
some  substantial  evidence  that  the  appellant 
was  negligent  in  each  of  the  particulars  al- 
leged. The  second  instruction  was  pertinent 
In  the  light  of  the  fact  that  there  was  no 
direct  evidence  charging  the  appellant  with 
knowledge  of  the  fact  that  the  rolls  would 
automatically  reverse,  and  the  third  is  per- 
tinent since  the  respondent  testified  that  be 
was  not  Informed  of  any  defect  In  the  rolls 
at  the  time  he  was  told  to  go  to  work  there- 
on. So  with  the  exceptions  taken  to  other 
instructions.  Their  pertinency  depends  upon 
the  view  taken  of  the  evidence,  and  since  we 
disagree  with  the  construction  the  appellant 
puts  on  the  evidence  we  cannot  hold  the  in- 
struction erroneous. 

[6]  Certain  proposed  instructions  on  the 
question  of  contributory  negligence  were  re- 
quested, which  the  court  refused  to  give. 
But,  in  so  far  as  they  were  pertinent,  they 
were  covered  by  the  court's  general  instruc- 
tions. This  is  a  sufficient  compliance  with 
the  rule,  as  In  this  Jurisdiction  it  Is  not  nec- 
essary to  give  a  requested  instruction  in  the 
language  and  form  submitted,  even  thoagh 
It  may  be  pertinent  and  in  other  respects 
unobjectionable. 

The  Judgment  is  affirmed. 

MOUNT,  MAIN,  ELLIS,  and  MOBRIS, 
JJ„  concur. 


SHINN  Y.  KEMP  &  HEBERT  et  al. 

(Supreme  Court  of  Washington.    April  28, 
1913.) 

1.  Bankbuptct  (I  2e2»)  — Sales  Fbbe  and 
Cleab  from  Liens— JCBiSDicTiON  of  Bank- 
buptct Court. 

Tbe  bankruptcy  court  may  order  a  sale  of 

the  property  of  a  bankrupt  free  from  liens,  and. 


when  that  is  done,  tiie  purchaser  acqoirea  • 
good  title  and  existing  liens  are  transferred  to 
the  proceeds,  and  a  mechanic's  lien  claimant, 
having  notice  of  the  sale,  must  resort  to  the 
fund. 

[Ed.  Note. — For  other  cases,  see  BankmptCT. 
Cent  Dig.  U  363-366;  Dec.  Dig.  i  282.*] 

2.  EJvTDENCE     (f    SB*)— Sams    in    Barx- 

BUPTOT. 

A  state  conrt  must  aaanme  that  everything 
necessary  to  make  a  sale  in  bankruptcy  regular 
was  done  by  the  bankruptcy  court,  and  that 
the  trustee  in  making  a  sale  proceeded  with 
due  regularity. 

[Ed.  Note.— For  other  cases,  see  EMdenot, 
Cent  Dig.  t  lOi;  Dec  Dig.  {  82.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  John  B.  Xakey, 
Judge. 

Action  by  B.  H.  Shlnn  against  K«Dp  & 
Hebert  and  others.  From  a  Judgment  of  dis- 
missal, plaintiS  appeals.    Affirmed. 

W.  C.  Hlnman,  of  Spokane,  for  ain>eUant. 
Danson,  Williams  &  Danson,  of  Spokane, 
(Geo.  D.  Lantz,  of  Spokane^  of  counsel),  for 
respondents. 

MORRIS,  J.  Appellant  brought  this  ac- 
tion to  foreclose  a  mechanic's  lien  on  certain 
counters,  shelving,  tables,  and  other  fix- 
tures In  the  store  of  R  Rosenthal,  at  Spo- 
kane. The  amount  claimed  was  $1,282.  Be- 
tween the  filing  of  tbe  claim  of  lien  and  the 
commencement  of  this  foreclosure,  Rosenthal 
was  adjudged  a  bankrupt,  and  the  property 
had  been  sold  by  the  trustee  in  bankruptcy, 
acting  under  orders  in  the  bankruptcy  pro- 
ceedings. These  orders  directed  the  sale 
to  be  made  free  and  clear  from  all  incum- 
brances. At  the  sale  Kemp  &  Hebert  be- 
came the  purchaser.  AnwllAnt,  when  be 
brought  his  action.  Joined  the  bankrupt,  tbe 
trustee  in  bankruptcy,  Kemp  &  Hebert,  tbe 
purchaser  at  the  bankrupt  sale,  and  the 
owner  of  the  store  building  as  defendants. 
The  trustee  in  bankruptcy  demurred  to  this 
complaint,  and  Kemp  &  Hebert  answered. 
Appellant  then  filed  an  amended  complaint 
which  dlfl!ered  from  the  original  complaint 
ODly  in  that  it  set  forth  the  matter  of  the 
sale  to  Kemp  &  Hebert  free  and  clear  from 
all  liens  under  the  order  of  the  referee  in 
bankruptcy,  and  made  this  order  a  part  of 
his  complaint.  He  also  set  forth  the  publi- 
cation of  the  notice  of  this  sale  and  that  pri- 
or to  the  day  of  sale  he  served  upon  the 
trustee  and  referee  In  bankruptcy  a  notice 
of  his  claim  of  lien  on  the  property  ordered 
to  be  sold.  To  this  amended  complaint  de- 
murrers were  filed  and  sustained.  A  second 
amended  complaint  was  then  served,  which 
differed  In  no  material  respect  from  the 
amended  complaint.  This  second  amended 
complaint  was,  on  separate  motions  of  tbe 
trustee  In  bankruptcy  and  Kemp  &  Hebert, 
stricken,  and  separate  Judgments  of  dismlas- 
al  entered,  from  which  appeals  have  been 
taken.    These  appeals,  since  they  present  the 


•For  ot&er  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Sarin  *  Rap'r  Indaza 
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same  queatlon,  were  cooaoUdated  and  heard 
as  oa& 

[1]  The  only  thing  to  be  considered  by  us 
is,  Under  the  allegations  of  the  second 
amended  complaint,  is  a  cause  of  action 
stated?  We  think  not.  It  appears  that  the 
property  passed  into  the  control  of  the 
bankruptcy  court  before  the  commencement 
of  the  action  to  foreclose,  and  that,  acting 
under  orders  issued  in  the  bankruptcy  pro- 
ceeding, the  trustee  sold  the  property  free 
and  clear  from  all  liens.  It  also  appears 
that  appellant  had  notice  of  this  sale,  as  he 
alleges  that  prior  to  its  date  he  served  his 
notice  of  claim  of  lien  upon  botb  the  referee 
and  trustee  in  bankruptcy.  That  the  bank- 
ruptcy court  acquired  jurisdiction  over  the 
property  cannot  be  doubted.  It  is  equally 
clear  that  it  had  the  power  to  sell  the  same 
free  and  clear  from  all  Hens,  thus  Investing 
the  purchaser  at  its  sale  with  good  title  and 
transferring  the  existing  lien  to  the  fund 
derived  from  the  sale.  Brandenburg  on 
Bankruptcy  (3d  Ed.)  |  1195;  In  re  Prince  & 
Walter  (D.  C.)  131  Fed.  546;  Houston  T. 
City  Bank,  6  How.  480,  12  L.  Ed.  526. 

[2]  The  sate  being  made  under  order  from 
a  court  of  competent  Jurisdiction,  we  must 
assume  that  everything  necessary  to  make 
the  sale  regular  was  done,  and  tliat  the 
trustee  in  making  it  was  proceeding  with 
due  regularity.  It  Is  also  alleged  in  the 
amended  complaint  that,  out  of  the  money 
obtained  by  the  trustee  in  bankruptcy,  some 
f35,000,  $1,282,  the  amount  claimed  by  ap- 
pellant, was  paid  for  the  purpose  of  satis- 
fying his  lien,  and  appellant  now  claims  a 
lien  upon  such  sum.  There  Is  then  a  fund 
in  existence  created  to  satisfy  appellant's 
lien,  and  he  should  proceed  against  that 
fund,  to  which  his  lien  has  been  transfer- 
red, rather  than  against  these  purchasers 
who,  under  a  sale  from  a  court  of  compe- 
tent Jtirlsdlctlon,  acting,  so  far  as  we  know, 
with  due  regard  to  the  rights  of  all  parties, 
have  paid  full  value  for  the  property  and 
placed  in  the  hands  of  the  trustee  sufficient 
funds  to  satisfy  appellant's  lien. 

The  judgments  are  affirmed. 

CROW,  C.  J.,  and  FULLEKTON,  MAIN, 
and  BLIilS,  JJ.,  concur. 


CARPENTER-McNEILI.  INV.  CO.  v.  CITY 
OF  SPOKANE. 

(Supreme  Court  of  Washington.     April  28, 
101.3.) 

Eminent  Domain   (5  2-13*)— Conclusiveness 
OF  Judgment— Res  Judipata. 

Rem.  &  Bal.  Code.  $  7K20,  provides  thnt  if 
any  city  has  heretofore  taken  or  shall  hereafter 
take  poBsesaion  of  any  land  or  other  proi>erty, 
or  has  or  shall  damaf;e  the  same,  for  any  pub- 
lic purpose  mentioned  in  the  act,  or  for  any 
other  purpose  within  the  authority  of  the  city 
without  having  made  just  compensation  there- 
for, the  city  may  cause  the  compensation  to  be 


ascertained  and  paid  to  the  persons  entitled 
thereto  by  proceedings  taken  in  accordance  with 
the  provisions  of  the  act,  and  the  payment  of 
such  coirpenaation  and  costs  as  shall  be  ad- 
judged in  favor  of  the  persons  entitled  thereto 
in  Bucb  proceedings  shall  be  a  defense  to  any 
other  action  for  the  taking  or  damaging  of  such 
property.  Held,  that  such  section  does  not  lim- 
it the  damages  recoverable  in  an  action  so 
brought  to  those  which  might  have  been  antici- 
pated in  advance  of  the  taking  or  damaging, 
but  includes  the  determination  of  damages  after 
the  taking  or  damaging  of  the  property,  and 
Iienoe,  where  work  incident  to  a  change  of  street 
grade  or  other  improvement  which  may  have 
caused  damage  to  private  property  had  already 
been  performed  at  the  time  the  suit  in  condem- 
nation was  commenced,  the  damage  occasioned 
thereby  was  within  the  issues  in  such  suit,  and 
the  judgment  res  judicata  thereof. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §§  551,  627-629,  700;  Dec. 
Dig.  I  248;*  Judgment,  Gent  Dig.  H  1071, 
1072.1 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  John  B.  Takey, 
Judge. 

Action  by  the  Carpenter-McNeill  Invest- 
ment Company  against  the  City  of  Spokane. 
Judgment  for  defendant,  and  plalntUT  ap- 
peals.   Affirmed. 

Morrill,  Chester  &  Skuse,  of  Spokane,  for 
appellant.  H.  M.  Stephens  and  Bruce  Blake, 
both  of  Spokane,  for  respondeaL 

ELLIS,  J.  This  action  was  brought  to  re- 
cover damages  caused  by  the  alleged  removal 
of  lateral  support  of  property  belonging  to 
plaintiff,  abutting  upon  Alain  avenue  in  the 
city  of  Spokane,  in  the  course  of  tlie  improve- 
ment of  that  street  by  the  city.  By  ordi- 
nance passed  in  1893,  the  grade  of  Main 
avenue  was  established  in  front  of  the  prop- 
erty in  question.  The  street  was  not  graded 
to  that  grade,  and  on  the  21st  day  of  June, 
1910,  a  new  grade  was  established  and  the 
street  was  graded,  sldewalked,  parked,  and 
curbed  to  conform  to  that  grade.  The  work 
was  done  by  contract  On  the  8th  day  of 
June,  1911,  when  the  work  was  practically 
completed,  the  plaintiff  filed  a  claim  against 
the  city  for  damages  to  its  property  by  rea- 
son of  the  manner  in  which  the  worii  was 
done.  On  the  19th  day  of  July,  1911,  the  city 
having  taken  no  action  iu  the  premises,  this 
action  was  instituted  to  recover  the  damages. 
On  October  31,  1911,  the  city,  in  pursuance 
of  an  ordinance  passed  on  the  26th  of  Octo- 
ber, commenced  suit  In  condemnation  for 
the  purpose  of  ascertaining  the  damages  to 
property  abutting  upon  Main  avenue  by  rea- 
son of  the  change  of  grade  of  that  street. 
The  plaintiff  in  this  action  was  a  party  to 
the  condemnation  suit  and  its  property  in- 
cluded therein.  It  appeared  in  that  action 
by  the  same  attorneys  who  represent  it 
In  this,  and  the  trial  resulted  in  a  verdict 
of  no  damage  to  its  property.  Judgment  was 
entered  accordingly  on  the  22d  day  of  Janu- 
ary, 1912,  and  no  appeal  was  ever  prosecut- 
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ed  therefrom.  The  plaintiff  thereafter 
pressed  the  present  suit,  which  had  lain 
dormant  throughout  the  condemnation  pro- 
ceedings. The  city  filed  an  amended  answer 
in  which,  among  other  things,  it  set  up  as  an 
affirmative  defense  the  Judgment  entered  in 
the  condemnation  suit  as  res  judicata.  The 
action  was  tried  on  June  27,  1912.  The 
plaintiff's  evidence  and  offers  of  evidence 
were  all  directed  to  proof  of  damages  to  its 
property  caused  by  the  manner  in  which  tlie 
grading  was  done,  the  faulty  and  Insecure 
construction  of  a  retaining  wall  in  front  of 
the  property,  the  probable  cost  of  recon- 
structing the  wall,  and  a  loss  of  rents  in- 
cident to  interference  with  access  to  its 
property.  The  defendant  Introduced  in  evi- 
dence the  petition,  verdict,  and  judgment  in 
the  condemnation  suit  Both  parties  having 
rested,  the  defendant  moved  for  a  dismissal 
of  the  action.  The  motion  was  granted, 
judgment  of  dismissal  was  entered,  and  the 
plaintiff  appealed. 

The  appellant  concedes  that,  if  the  damag- 
es sought  to  be  recovered  in  this  action  are 
such  as  were  or  could  have  been  taken  into 
consideration  in  the  condemnation  proceed- 
ings, then  the  judgment  in  that  action  is  res 
judicata  of  the  Issues  in  this.  It  contends, 
however,  that  inasmuch  as  the  ordinance, 
pursuant  to  which  the  action  for  condemna- 
tion was  brought,  contemplated  the  fixing  of 
damages  to  the  appellant's  property,  and 
other  properties  abutting  upon  the  street, 
caused  by  the  change  of  grade,  and  provided 
that  such  damages  should  be  paid  by  special 
assessment  against  the  property  benefited 
thereby,  the  damages  resulting  from  the  man- 
ner in  which  the  worli  was  done  were  not 
within  the  Issues  nor  determinable  in  that 
action.  The  contention  is  based  upon  the 
provision  of  section  16,  art.  1,  of  the  state 
Constitution,  and  upon  two  sections  of  the 
statute  conferring  upon  cities  the  power  of 
eminent  domain  and  governing  the  manner 
of  Its  exercise.  If  we  have  correctly  caught 
the  appellant's  argument,  it  is  this:  That 
since  the  Constitution  provides  that  "no 
private  property  shall  be  taken  or  damaged 
for  public  or  private  use  without  just  com- 
pensation having  been  first  made  or  paid  into 
court  for  the  owner,"  and  since  the  statute 
(Rem.  &  Bal.  Code,  {  7768)  authorizes  cities 
to  take  or  damage  property  for  street  pur- 
poses, the  making  or  change  of  grades,  or 
other  public  use,  "after  Just  compensation 
having  been  first  made  or  paid  into  court 
for  the  owner,"  and  since  the  statute  (Rem. 
&  Bal.  Code,  i  7769),  which  directs  the  initi- 
ation of  condemnation  proceedings  by  ordi- 
nance and  authorizes  the  payment  of  the 
damages  by  special  assessments,  further 
provides  "that  no  special  assessment  shall  t>e 
levied  under  authority  of  this  act  except 
when  made  for  the  puri)ose  of  streets,  av- 
enues, alleys,  or  highways  or  alterations 
thereof  or  (dtanges  of  the  grade  therein  or 


other  Improvements  in  or  adjoining  the 
same,"  therefore  the  Issue  in  the  condemna- 
tion action  could  only  include  damages  which 
could  be  anticipated  and  ascertained  in  ad- 
vance of  the  actual  performance  of  the  work 
of  changing  the  grade,  and  only  damages 
the  payment  for  which  could  be  asse.ssed 
against  the  abutting  property  benefited  by 
the  change  of  grade.  Appellant's  conclusion 
is  that  damages  resulting  from  the  manner 
in  which  the  work  was  done  are  not  damages 
which  could  be  ascertained  and  paid  in  ad- 
vance, and  are  not  damages  which  could  bo 
paid  by  special  assessment,  and  hence  are 
not  damages  which  could  have  been  consid- 
ered and  determined  in  the  condemnation 
suit.  We  believe  that  the  foregoing  fairly 
presents  the  appellant's  position.  If  it  is 
sound,  this  case  does  not  fall  within  the  rule 
announced  in  Compton  v.  Seattle,  38  Wash. 
514,  80  Pac.  757,  and  Johnson  v.  Spokane, 
130  Pac.  341.  If  it  is  not  sound,  then  the 
rule  In  those  cases  Is  decisive  of  this,  and 
the  court  committed  no  error  in  dismissing 
the  action. 

If  the  statutory  provisions  cited  by  the  ap- 
pellant were  the  only  provisions  on  the  sub- 
ject, there  would  be  much  force  in  the  argu- 
ment. There  Is,  however,  another  section  of 
the  statute  (Rem.  &  Bal.  Code,  |  7820)  whicli 
we  conceive  was  enacted  to  meet  Just  such 
cases  as  that  here  presented.  It  reads  as 
follows:  "If  any  city  has  heretofore  taken 
or  shall  hereafter  take  possession  of  any  land 
or  other  property,  or  has  damaged  or  shall 
hereafter  damage  the  same  for  any  of  tbe 
public  purposes  mentioned  In  this  act,  or  for 
any  other  purpose  within  the  authority  of 
such  city  or  town,  without  having  made  just 
compensation  therefor,  such  city  or  town  may 
cause  such  compensation  to  be  ascertained 
and  paid  to  the  persons  entitled  thereto  by 
proceedings  taken  in  accordance  with  the 
provisions  of  this  act,  and  the  payment  of 
such  compensation  and  costs  as  shall  be  ad- 
judged in  favor  of  the  persons  entitled  there- 
to in  such  proceedings  shall  be  a  defense  to 
any  other  action  for  the  taking  or  damaging 
of  such  property."  This  section  can  have  no 
other  purpose  than  the  determination  of  dam- 
ages after  the  taking  or  damaging  of  the  prop- 
erty. It  does  not  limit  the  damages  recovera- 
ble in  an  action  so  brought  to  those  which 
might  have  been  anticipated  in  advance  of  the 
taking  or  damaging.  Where  the  work  incident 
to  the  change  of  grade  or  other  improvement 
of  the  street,  which  may  have  caused  damage 
to  private  property,  has  already  been  per- 
formed at  the  time  the  suit  in  condemnation 
is  commenced,  it  is  obvious  that  under  thia 
section  an  action  thereafter  brought  to  as- 
certain the  damages  puts  In  Issue  all  such 
damages,  whether  resulting  from  things 
which  might  have  been  anticipated  before 
the  work  was  commenced  or  from  the  man- 
ner in  which  the  work  was  done  and  only 
ascertainable  after  the  work  was  completed. 
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As  we  iucfe  seen,  the  work  here  in  ques- 
tion, for  the  alleged  faulty  performance  of 
which  the  appellant  in  this  action  seeks 
damages,  was  all  performed  prior  to  the 
comuteucemeut  of  the  condemnation  suit. 
The  appellant  was  a  party  to  that  suit  and 
appeared  therein.  It  was  incumbent  upon 
the  appellant  to  set  up  in  that  suit  all  damag- 
es which  It  claimed  by  reason  of  the  physical 
change  of  grade,  and  all  damages  which  it 
claimed  resulted  from  the  manner  in  which 
that  work  was  done.  Whether  damages  re- 
sulting from  an  improper  performance  of  the 
work  of  changing  the  grade  may  be  as- 
sessed against  the  property  benefited  by  the 
change  is  a  question  with  which  we  are  not 
here  concerned.  That  is  a  qnesUon  In  which 
the  owners  of  the  i»operty  to  be  assessed 
are  alone  interested,  and  it  can  only  be  de- 
termined in  an  action  involving  the  validity 
of  the  assessment  when  made.  It  can  have 
no  bearing  upon  the  question  of  compensa- 
tion for  the  taking  or  damaging  of  the  ap- 
pellant's property.  It  was  the  right  and  duty 
of  the  appellant  to  set  up  and  prove  all 
damages  which  it  claimed  to  have  suffered  in 
the  condemnation  acUon.  The  Judgment  in 
that  action  la  therefore  conclusive  upon  the 
aame  issue  which  is  presented  lu  the  present 
action.  The  defense  of  res  Judicata  was 
properly  sustained.  This  action  was  proper- 
ly dismissed. 

The  Judgment  is  aflSrmed. 

MOUNT,  PULI^ETON,  MAIN,  and  MOK- 
RIS,  J  J.,  concur. 


LEHMAN  V.  HEUSTON  et  al. 

(Supreme  Court  of  Washington.    April  28, 
1913.) 

1.  Limitation  of  Actions  (S  19*)— Nattjrb 
OF  Action— Recovkby  of  Kbal  Peopkbtt. 

Ad  action  to  recover  from  the  widow  of 
plaintiff's  deceased  partner  an  undivided  one- 
half  of  pertain  tide  lands  to  which  plaintiff 
claimed  an  equitable  title  was  not  a  Buit  to 
establish  a  trust,  but  rather  an  action  to  re- 
cover real  estate,  and,  having  been  brought 
within  three  years  after  the  partner's  death, 
was  not  barred  by  any  statute  of  limitations. 
[Kd.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §S  78-86;  Dec.  Dig.  { 
19.»] 

2.  Pabtnership  (S  258*)  —  Ssttlismbnt  —  Im- 
peachment. 

Where  partners  engaged  in  a  general  ad 
justment  of  their  business  affairs  and  executed 
a  settlement  paper  by  which  they  released  each 
other  from  all  obligations,  and  on  the  same  day 
plaintiff  executed  to  his  partner  written  as- 
signments of  all  tide  land  applications,  subse- 
quent declarations  alleged  to  have  been  made 
by  such  partner,  indicating  that  plaintiff  had 
an  equal  interest  In  the  tide  lands  with  him, 
were  insufficient  to  establish  such  interest  as 
against  the  partner's  widow  after  his  death. 

(Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  H  564-576,  578-508;  Dec.  Dig.  $ 
2.T8.»] 

*ror  otbw  cases  sm  same  topic  and  faction  NUMBSUl  In  I>ec.  Dig.  ft  Am.  Oig*  K«y-No.  Sertos  *  Bep'r  Iad«x«a 


3.  Trusts  (|  44*)— Evidekoe— Sufficienot. 
Evidence  M4  to  show  that  defendant's  de- 
ceased hnsband  held  title  to  certain  city  lots 
in  trust  for  plaintiff,  and  to  secure  advances 
made  by  liim  for  taxes,  special  assessments,  etc., 
and,  the  lots  having  been  sold  by  defendant 
after  her  husband's  death,  she  was  liable  to 
plaintiff  for  the  purchase  money  after  deduct- 
ing the  disbursements,  etc 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §§  t>a-68 ;  Dec.  Dig.  g  44.*] 

Department  2.  Appeal  from  Superior  Court, 
Pierce  County. 

Action  by  Robert  B.  Lehman  against  May 
N.  Heuston  and  others.  From  a  judgment 
for  less  than  the  relief  demanded,  both  par- 
ties appeal.     Affirmed. 

T.  W.  Hammond  and  B.  R.  York,  both  of 
Tacoma,  for  plaintiff.  Fletcher  &  Evans,  of 
Tacoma,  and  Fenley  Bryan,  of  Seattle,  for 
defendants. 

CROW,  C.  X  This  action  was  commenced 
by  Robert  B.  Lehman  against  May  N.  Heus- 
ton, Elizabeth  Heuston  Huston,  and  Cath- 
arine A.  Heuston;  to  recover  certain  tide 
lands  in  Pierce  and  King  counties,  certain 
lots  in  the  city  of  Tacoma,  personal  prop- 
erty consisting  of  office  furniture  and  law 
books,  and  to  obtain  an  accounting.  No  find- 
ings of  fact  were  made,  but  the  trial  court 
entered  a  decree,  dismissing  plaintiff's  com- 
plaint as  to  the  tide  lands,  awarding  plain- 
tiff certain  lots  in  the  city  of  Tacoma,  to- 
gether with  the  sum  of  $75,  the  net  proceeds 
of  lots  theretofore  sold  by  defendants  after 
deducting  disbursements  made  by  defend- 
ants for  taxes  and  improvements,  and 
awarding  plaintiff  the  office  furniture  and 
law  books  in  dispute.  Plaintiff  has  appeal- 
ed from  that  portion  of  the  decree  by  which 
his  complaint  was  dismissed  as  to  the  tide 
lands.  Defendants  have  appealed  from  the 
remainder  of  the  decree. 

As  both  parties  have  appealed,  we  will 
designate  tliem  as  plaintiff  and  defendants. 
The  record  and  printed  briefs  are  volumi- 
nous, the  transactions  involved  extending 
over  a  period  of  more  than  10  years.  To 
state  the  evidence,  or  completely  detail  the 
ultimate  facts,  which  It  tends  to  establish, 
would  require  an  opinion  of  Interminable 
length,  and  serve  no  good  purpose.  We  have 
not  the  benefit  of  findings  made  by  the  trial 
Judge,  and  now  make  our  own  findings. 

Relative  to  the  office  furniture  and  law 
books,  we  do  not  think  it  necessary  to  make 
any  statement  of  the  evidence.  After  a 
careful  consideration  of  the  entire  record, 
we  conclude  that  they  belonged  and  were 
properly  awarded  to  the  plaintiff. 

Relative  to  the  tide  lauds,  we  find  the 
following  facts:  Prior  to  1891,  plaintiff,  Rob- 
ert B.  Lehman,  an  attorney  at  law,  was  en- 
gaged in  the  practice  of  his  profession  in 
the  city  of  Tacoma.  In  that  year  B.  F. 
Heuston,  now  deceased,  then  a  young  attor- 
ney of  limited  means,  entered  plaintiff's  law 


Digitized  by 


v^oogle 


826 


131  PACIFIC  BBPOBTBB 


(Wash. 


office,  working  for  plaintiff  upon  a  salary 
and  perhaps  for  other  compensation.  From 
that  time  until  Mr.  Heuston's  death,  which 
occurred  on  May  6,  1907,  plaintiff  and  Heua- 
ton  were,  and  continued  to  be,  intimate 
friends,  sustaining  the  most  cordial  rela- 
tions. In  connection  with  his  practice  plain- 
tiff purchased  and  equipped,  at  his  own  ex- 
pense, an  abstract  plant,  with  title  and 
trust  features.  After  1806,  by  a  readjust- 
ment of  their  business  relations,  plaintiff 
devoted  most  of  bis  time  and  energies  to 
the  abstract  business,  while  Mr.  Heuston 
continued  the  law  business  with  an  office 
in  plaintUTB  building,  which  he  occupied 
without  the  payment  of  rent  During  this 
period  plaintiff  and  Mr.  Heuston  investigat- 
ed tide  lands  then  owned  by  the  state,  and 
on  or  about  Februkry  17,  1898,  plaintiff  filed 
with  the  land  commissioner  applications 
2720,  2721,  and  2722  for  the  purchase  of 
large  tracts  of  second-class  tide  lands  in 
Pierce  and  King  counties.  On  December  10, 
1898,  plaintiff  presented  to  the  land  com- 
missioner a  further  application.  No.  2794, 
for  certain  tide  lands  which  he  and  Heus- 
ton Insisted  were  second-class  tide  lauds,  but 
which  the  land  department  insisted  were 
first-class  tide  lands.  All  applications  were 
made  in  the  name  of  Mr.  Lehman,  Mr.  Heus- 
ton acting  as  his  attorney,  but  they  appear 
to  have  been  Jointly  and  equally  interested 
in  the  enterprise  until  December  23,  1899. 
The  land  commissioner  rejected  application 
2794,  whereniwn  plaintiff,  through  Mr.  Heus- 
ton as  his  attorney,  applied  to  this  court 
for  a  writ  of  mandate,  requiring  the  com- 
missioner to  allow  its  filing.  The  writ  was 
granted  on  March  30,  1901  (State  ex  rel. 
Lehman  v.  Bridges,  24  Wash.  363,  64  Pac. 
518),  but  subsequent  litigation  hereinafter 
mentioned  arose  relative  to  the  lands  in- 
cluded in  application  2794.  For  a  number 
of  years  plaintiff  continued  the  management 
of  his  abstract  office,  while  Mr.  Heuston  con- 
tinued the  practice  of  law,  their  business, 
professional,  and  personal  relations  being 
Intimate.  On  December  23,  1899,  as  shown 
by  an  executed  written  agreement,  and  oth- 
er papers  found  to  have  been  in  th^  posses- 
sion of  Mr.  Heuston  at  the  date  of  his  death, 
a  settlement  was  had  between  the  parties, 
upon  which  the  defendants  now  rely.  This 
agreement  reads  as  follows:  "The  under- 
signed having  had  extensive  business  rela- 
tions and  dealings  with  each  other  during 
the  past  nine  years  and  wishing  to  settle 
their  affairs,  wind  up  all  business  relotion- 
sblps,  and  exchange  receipts  and  releases 
in  full  to  this  date,  do  hereby  mutually 
agree  as  follows:  (1)  That  all  business  rela- 
tions heretofore  existing  between  us  of  ev- 
ery kind  and  nature  are  hereby  dissolved 
and  declared  at  an  end.  (2)  That  the  par- 
ties hereto  mutually  release  each  other  from 
all  accounts  and  accountings,  the  one  with 
the  other,  and  hereby  acquit  each  other 
from  all  obUgaUons,  the  one  with  the  oth- 


er to  this  date:  Provided,  and  it  is  mutnal- 
ly  agreed,  that  one  certain  note  and  cliattel 
mortgage  for  |1,000  made  by  B.  B.  Lehman 
to  B.  F.  Heuston  and  now  in  the  Paget 
Sound  Savings  Bank  has  a  balance  due  and 
unpaid  at  this  date  of  $500,  payments  hav- 
ing been  made  on  this  note  reducing  it  to 
that  amount,  and  certain  of  the  mortgaged 
property  having  been  heretofore  released 
and  delivered  to  said  Lehman.  Executed  in 
duplicate  this  23rd  day  of  December,  1899. 
B.  B.  Lehman.  [Seal]  B.  F.  Heuston. 
[Seal.]"  On  the  same  day,  December  23, 
1899,  Mr.  Lehman  executed  written  asaign- 
ments  of  all  the  tide  land  applications  to 
Mr.  Heuston.  These  assignments  recite  that 
they  were  executed  for  the  consideration  of 
$1,  and  other  valuable  conslderattonsL  In 
these  assignments,  Mr.  Lehman  as  part?  of 
"the  first  part  expressly  stipulated  and 
agreed  to  execute  any  further  assignment 
or  transfer  of  any  such  contract  or  inter- 
est at  the  request  of  the  party  of  the  second 
part,  his  heirs,  or  assigns.  From  this  time 
until  Mr.  Heuston's  death,  the  management, 
control,  and  sale  of  these  tide  lands  appear 
to  have  been  in  the  exclusive  diarge  of  Mr. 
Heuston,  save  and  exc^t  that  on  several 
occasions  he  would  request  the  plaintiff  to 
execute  contracts  and  deeds  to  third  partiea 
for  lands  Involved  in  the  pending  litigatton, 
which  was  being  conducted  in  Mr.  Lehman's 
name,  and  that  plaintiff  did  execute  such 
instruments.  The  litigation  mentioned  arose 
relative  to  tide  lands  near  Seattle  and  Ta- 
coma,  which  plaintiff  and  Henston  claimed 
were  second-class  lands,  but  which  other 
parties  to  the  litigation  insisted  were  first 
class,  and  it  was  while  this  litigation  was 
pending  that  a  number  of  interested  par- 
ties, desiring  to  quiet  th^r  titles,  negotiated 
with  Heuston  for  deeds  and  releases,  many 
of  which,  at  Heuston's  request,  were  exe- 
cuted by  I/ehman,  the  party  in  whose  name 
the  litigation  was  pending.  The  considera- 
tion for  these  deeds  paid  by  the  third  par- 
ties, which  amounted  to  a  very  considerable 
figure,  was  received  and  retained  by  Hens- 
ton,  with  the  exception  of  perhaps  $160, 
which  plaintiff  concedes  he  at  one  time  re- 
ceived. The  assignments  of  the  applications 
to  Heuston,  executed  by  Lehman,  aubsequoit 
deeds  from  the  state  to  Heuston,  various 
deeds  executed  by  Lehman  and  by  Heuston  to 
third  parties,  deeds  for  tide  lands  sold  by 
Henston  after  1899,  and  also  deeds  executed 
by  May  N.  Heuston,  his  widow  and  legatee, 
were  from  time  to  time  filed  and  recorded  in 
the  offices  of  the  auditors  of  King  and  Pierce 
counties.  Mr.  Heuston  died  testate  on  Miay 
6,  1907,  having  devised  to  his  widow  the 
tide  lands  and  the  dty  lots,  and  having 
named  her  as  his  executrix.  It  may  be  not- 
ed, however,  that  none  of  the  real  estate 
was  described  in  the  will.  The  will  was 
probated  on  May  20,  1907,  at  which  time 
the  plaintiff  appeared  in  court  and  testified 
as  a  witness  to  its  execution.    The  estate 
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waa  aettt«d,  and  final  dlstrlbatlon  of  the 
tide  lands  and  lota  which  had  been  returned 
In  the  Inventory  was  made  to  the  deftodant 
May  N.  Heuston  on  May  1,  1909.  At  no 
time  did  Mr.  Lehman  present  any  dalm 
to  the  estate.  In  this  action  plalnttfl  claims 
that  all  interests  acquired  by  Mr.  Heuston 
In  the  tide  lands  under  the  various  assign- 
ed appUcattons  were  obtained  equally  for 
Mr.  Heuston  and  plalntiiE;  that  such  joint 
interest  and  ownership  continued  until  Mr. 
Houston's  death,  and  at  all  times  thereaft- 
er ;  that  the  assignments  of  the  applications 
which  plalntifT  made  on  December  23,  1890, 
were  made  without  other  consideration  than 
for  the  purpose  of  enabling  Heuston  as  at- 
torney for  himself  and  plaintiff  to  handle 
the  tide  lands,  raise  funds  to  pay  the  pur- 
chase money  to  the  state,  to  act  at  all  times 
equally  for  himself  and  plaintiff ;  that  plain- 
tiff had  no  knowledge  of  the  fact  that  Heus- 
ton was  handling  the  tide  lands  as  his  own, 
or  that  he  was  receiving  any  money  from 
their  sale,  or  from  settlements,  further  than 
was  necessary  to  pay  the  state,  and  meet 
taxes  and  other  necessary  disbursements; 
that.  In  fact,  B.  F.  Heuston  during  his  life- 
time and  the  defendant  May  N.  Houston,  his 
widow,  since  his  death,  have  realised  up- 
wards to  $40,000  from  settlements  and  sales 
in  excess  of  such  necessary  disbursements; 
that  the  record  title  to  tide  lands,  of  the 
value  of  ^0,000  or  more,  above  mentioned, 
now  stands  in  the  name  of  the  defendant 
May  N.  Heuston,  who  claims  exclusive  own- 
ership; that  the  plaintiff  did  not  discover 
these  &cts  until  after  final  settlement  of 
the  estate;  that  upon  receiving  his  first  in- 
timation of  these  conditions  he  inunediateiy 
entered  upon  an  investigation,  and  that  as 
soon  as  he  had  sufficiently  completed  the 
same  he  instituted  this  action,  which  was 
commenced  in  November,  1900. 

Upon  these  facts  the  question  presented  is 
whether  plaintiff  has  established  a  trust  in 
these  tide  lands  for  his  benefit,  whether  he 
can  recover  any  of  them,  and  whether  he  is 
entitled  to  an  accounting  from  the  defend- 
ant May  N.  Heuston.  The  trial  court  held 
against  him  on  all  of  these  issues,  and  we 
have  concluded  that  the  holding  must  be 
sustained. 

Defendants  Insist  that  this  action  is  bar> 
tMd  by  the  statute  of  limitations ;  that  plain- 
tiff is  estopped  from  maintaining  the  same; 
that  he  has  been  guilty  of  laches;  and  that 
the  evidence  Is  inBuffideut  to  charge  May 
M.  Houston  as  trustee. 

[1]  Although  defendants  with  much  ear- 
nestness insist  that  this  action  has  been 
commenced  to  establish  a  trust,  and  that 
aa  sueh  it  has  not  been  commenced  within 
the  time  limited  by  law,  we  hold  that  it  nev- 
ertheless is  an  action  to  recover  real  estate, 
as  to  an  undivided  one-half  of  which  plain- 
tiff claims  the  equitable  title,  and  that  it  is 
not  barred  by  any  statute  of  limitations. 

[2]  There  is  no  dispute  as  to  the  execu- 


tion of  the  agreement  of  December  23,  1899, 
by  which  the  parties  appear  to  have  settled 
all  their  business  relations  to  that  date.  The 
purpose  of  the  agreement  Is  disputed.  It  la 
conceded  that  on  the  same  date  plalntlfl  ex- 
ecuted the  written  asslgumaita  to  Mr.  Heus- 
ton of  all  interest  obtained  by  him  in  and  to 
the  tide  lands  under  the  applications  there- 
tofore filed  with  the  land  commissioner. 
These  instruments  are  absolute  and  uncondi- 
tional ;  they  recite  no  trust,  nor  do  they  al- 
lude to  any  other  Instrument  creating  any 
trust  They  are  not  susceptible  of  construc- 
tion, and,  if  sustained,  are  sufficient  to  sup- 
port defendants'  contention  that  plaintiff 
then  parted  with  all  of  his  interests  in  and 
to  the  tide  lands,  and  that  he  then  transfer- 
red them  to  Mr.  Heuston,  who  thereafter 
held  and  owned  them  in  his  own  right.  The 
plaintiff  has  produced  a  number  of  witnesses, 
who  testified  to  statements  and  admlsslona 
made  by  Mr.  Houston  at  various  times  sub- 
sequent to  December  23,  1899,  and  insists 
that  such  statements  and  admissions  show 
that  Mr.  Heuston,  against  his  own  interests, 
acknowledged  that  plaintiff  had  an  equal  in- 
terest with  him  in  and  to  the  tide  lands  at 
all  times  after  December  23,  1899.  The  tes- 
timony of  the  witnesses,  as  to  any  such 
statements,  is  uncertain,  unsatisfactory,  and 
not  Bufilclent  to  sustain  an  order  setting 
aside  the  absolute  contract  of  settlement  and 
the  transfers  which  plaintiff  has  executed. 
Chambers  v.  £2mery,  13  Utah,  374,  45  Fac. 
192. 

In  Burrows  v.  WllUams,  52  Wash.  278,  100 
Pac.  340,  this  court  in  substance  held  that 
when  iwrties  are  engaged  in  a  general  ad- 
justment of  business  matters,  and  execute  pa- 
pers of  settlement,  the  law  raises  a  strong 
presumption  that  the  executed  instruments 
of  settlement  are  final,  and  include  all  claims 
which  the  one  could  then  make  upon  the  oth- 
er. The  contract  and  assignments  executed 
by  plaintiff  on  December  23,  1899,  indicate 
a  fuU  and  complete  settlement  of  all  mat- 
ters then  pending  between  the  parties,  and 
plaintiff  has  not  produced  evidence  sufficient 
to  modify,  vary,  or  annul  such  Instruments. 
In  Burrows  v.  Williams,  supra,  speaking  of 
the  parties  to  the  contract  of  settlement 
there  involved,  this  court  said:  "They  were 
engaged  in  a  general  settlement,  and  no  at- 
tack upon  the  title  was  anticipated  or  threat- 
ened. The  law  raises  a  strong  presumption 
of  fact  that,  when  parties  are  so  engaged, 
they  will  consider  and  settle  every  existing 
difference.  'Courts  do  not  encourage  the 
overturning  of  settlements  voluntarily  made 
and  long  acquiesced  in.'  8  Cyc.  533.  In'  the 
case  at  bar,  although  in  equity  respondents 
may  have  had  (although  we  do  not  so  de- 
cide) an  interest  in  the  property,  they  can 
only  overcome  the  presumption  arising  from 
the  settlement,  and  declare  a  trust,  by  testi- 
mony so  clear  and  convincing  that  the  court 
can  free  the  transaction  from  all  doubt  as  to 
the  Intent  of  the  parties.     Spencer  t.  Ter-- 
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rel,  17  Wash.  614,  60  Pac.  468;  Burke  t. 
Fuller,  41  La.  Ann.  740,  6  Soutb.  557;  Desba 
r.  Smith,  20  Ala.  747;  Wells  v.  Ersteln,  24 
La.  Ann.  317;  Murry  v.  Elston,  24  N.  J. 
Eq.  310;  Little  t.  Little,  2  N.  D.  175,  49  N. 
W.  736;  47  Cent  Dig.  {  137;  Patterson  v. 
Martin,  28  N.  C.  111." 

Numerous  transactions  were  had  relative 
to  these  tide  lands  by  Mr.  Henston  after 
December  23,  1899,  and  prior  to  his  death. 
Many  Instruments  affecting  the  title  were 
executed  and  recorded,  money  was  collected 
by  him  in  payment  for  tide  lands  sold,  and 
In  partial  settlements  of  the  litigation  then 
pending.  In  one  instance  two  checks  for  $1,- 
000  each  received  in  settlement,  were  made 
payable  to  plalntilFs  order,  were  indorsed 
by  him  and  i-eturned  to  Heuston,  who  appro- 
priated the  proceeds  with  the  exception  of 
$150,  which  plaintiff  says  he  received.  It  is 
contended  that  the  litigation  relative  to  tide 
lands  in  King  and  Pierce  counties  was  pros- 
ecuted in  the  name  of  Mr.  Lehman  as  plain- 
tiff, but  that  tact  is  not  of  controlling  im- 
portance, as  the  original  applications  were 
made  to  the  land  commissioner  in  his  name, 
and  the  litigation  was  doubtless  continued 
in  his  name  for  the  benefit  of-  his  grantees, 
under  the  doctrine  of  Us  pendens.  Trum- 
bull V.  Jefferson  County,  60  Wash.  470,  111 
Pac.  569,  140  Am.  St.  Rep.  943. 

In  the  light  of  all  these  transactions  and 
others  disclosed  by  the  record,  and  In  view 
of  the  fact  that  for  nearly  10  years  after  De- 
cember 23,  1899,  the  plaintiff  made  no  de- 
mand for  an  acconnting  or  settlement  from 
Henston  or  his  widow,  we  conclude  that  he 
cannot  recover  any  Interest  in  the  tide  lands 
or  the  proceeds  of  their  sales.  There  is  an 
utter  absence  of  that  clear,  cogent,  and  con- 
vincing evidence  which  should  be  required 
to  satisfy  an  impartial  mind  of  fraudulent 
acts  on  the  part  of  Mr.  Henston,  or  to  show 
that  the  Instruments  which  plaintiff  has  ex- 
ecuted should  be  ignored,  rejected,  modified, 
or  annulled.  They  must  be  sustained  in 
strict  compliance  with  their  clearly  express- 
ed terms. 

[3]  As  to  the  city  lots  awarded  to  plain- 
tiff by  decree  of  the  trial  court,  we  find  the 
following  facts:  Some  time  prior  to  June, 
1899,  the  plaintiff  Lehman  had  been  appoint- 
ed by  the  suiwrior  court  of  Pierce  coimty  as 
recelyer  for  a  corporation  known  as  the  Oak- 
land Land,  Loan  &  Trust  Company.  When 
the  affairs  of  this  corporation  were  to  be 
finally  adjnsted,  the  property  remaining  in 
the  receiver's  hands  included  two  mortgages 
covering  the  dty  lots  in  controversy.  The 
court  allowed  Mr.  Lehman  a  considerable 
compensation  as  receiver,  which  had  not  been 
paid.  The  assets  were  ordered  sold,  and  the 
receiver,  by  order  of  court,  was  permitted 
to  bid  at  the  sale.  Instead  of  bidding,  he 
procured  one  Fred  EidemiUer  to  purchase 
the  mortgages  at  the  receiver's  sale  in  trust 
for  him.  The  mortgages  were  conveyed  to 
Mr.  EidemiUer  by  a  receiver's  deed,  which 


upon  'ts  face  described  and  purported  to  con- 
vey uife  land,  upon  which  the  mortgages  were 
Hens.  The  only  effect  of  this  deed  was  to 
assign  the  mortgages.  Prior  to  the  written 
contract  of  settlement  of  December  23,  1899, 
between  Lehman  and  Ueuston  above  men- 
tioned, Henston,  as  attorney  for  Lehman,  had 
Instituted  actions  in  the  superior  court  of 
Pierce  county  in  the  name  of  EidemiUer  as 
plaintiff  to  foreclose  these  mortgages  for  the 
benefit  of  Lehman.  Evidence  produced  on 
the  trial  of  this  action  shows  that  Mr.  Leh- 
man was  paying  the  expenses  of  the  litiga- 
tion. The  foreclosure  proceedings  were  con- 
tinued by  Mr.  Heuston  as  attorney  for  Mr. 
Lehman  after  December  23,  1899.  Thereaft- 
er, and  while  the  foreclosure  proceedings 
were  stlU  pending,  Mr.  Heuston,  as  attorney 
for  liimself  and  various  clients,  undertook 
the  adjustment  of  certain  tax  claims  on 
numerous  lots  in  the  city  of  Tacoma.  He 
then  conceived  the  idea  that  it  would  be  well 
to  adjust  delinquent  taxes  in  the  same  ac- 
tion without  additional  expense,  and  for  Mr. 
Lehman's  benefit  on  the  city  lots  now  in  con- 
troversy. With  this  purpose  in  view,  he  ask- 
ed Mr.  EidemiUer  to  execute  a  deed  to  him 
for  the  city  lots.  This  was  done,  and  as 
EidemiUer  had  no  legal  title,  bat  held  the 
mortgage  lien  only  in  trust  for  Mr.  Lehman, 
the  deed  which  he  executed  had  no  other 
force  or  effect  than  to  assign  the  mortgage 
lien  to  Mr.  Heuston.  Thereafter  Mr.  Heus- 
ton effected  an  adjustment  with  Pierce  coun- 
ty as  to  these  and  other  lots.  A  foreclosure 
decree  was  entered  in  favor  of  the  county, 
the  property  was  sold  at  tax  sale,  and  on 
December  31,  1904,  the  treasurer  of  Pierce 
county,  by  tax  deed,  conveyed  the  lots  to 
Calvin  Phillips  &  Co.,  a  corporation,  which 
had  purchased  them  at  Mr.  Houston's  re- 
quest On  January  11,  1905,  Calvin  Phillips 
&  Co.,  at  Mr.  Heuston's  solicitation,  convey- 
ed the  lots  to  him,  the  only  consideration  be- 
ing that  Heuston  then  agreed  that  Calvin 
Phillips  &  Co.  should  act  as  agent  for  the 
sale  of  the  lots  whenever  they  should  be  plac- 
ed upon  the  market  The  lots  were  then  of 
small  value,  but  have  since  become  quite 
valuable.  Subsequent  to  the  execution  of 
these  deeds  Mr.  Heuston,  during  his  lifetime, 
and  the  defendant  May  N.  Heuston  since  his 
death,  made  heavy  disbursements  for  taxes 
and  special  assessments  upon  the  lots.  The 
widow.  May  N.  Heuston,  sold  some  of  the 
lots,  and  the  trial  court  in  effect  made  a  find- 
ing which  Is  not  questioned,  that  the  pur- 
chase money  received  by  her  from  their  sale 
exceeded  all  disbursements  made  by  Mr. 
Heuston,  by  herself  and  also  by  Elizabeth 
Heuston  Huston  and  Catharine  A.  Heuston 
by  the  sum  of  $75,  which  excess  was  award- 
ed  to  plaintiff  by  the  final  decree  herein. 
Shortly  after  the  foreclosure  actions  were 
commenced  in  EldemiUer's  name,  and  from 
that  time  until  Mr.  Heuston's  death  Mr.  Leh- 
man seems  to  have  been  financially  involved, 
and,  to  avoid  being  continually  harassed  by 
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Ms  creditors,  went  Into  retirement,  or  as  he 
expressed  It,  Into  Isolation,  In  some  rnral  lo- 
cality between  Seattle  and  Tacoma,  where  he 
resided  at  the  date  of  Mr.  Henston's  death. 
During  this  period  he  was  donbtless  unable 
to  pay  taxes  upon  the  lots,  and  there  is  no 
contention  that  he  did  pay  them.  The  evi- 
dence Is  that  they  were  paid  by  Heuston, 
his  widow,  and  her  grantees.  After  final 
distribution  of  Mr.  Henston's  estate,  his  wid- 
ow. May  N.  Heuston,  as  a  gift,  and  tn  consid- 
eration of  loTe  and  affection,  conveyed  sever- 
al of  the  dty  lots  to  the  defendants  Eliza- 
beth Henston  Huston  and  Catharine  A.  Heus- 
ton, relatives  of  her  deceased  husband,  and 
these  lots  are  awarded  to  plaintiff  by  the 
final  decree  herein.  The  defendants  named, 
who  were  not  bona  fide  purchasers  for  value, 
held  the  record  title  to  the  lots  thus  conveyed 
prior  to  and  at  the  time  of  the  commence- 
ment of  this  action.  No  further  reference 
to  these  defendants  need  be  made,  as  their 
rights  and  liabilities  must  necessarily  be 
controlled  by  the  determination  of  the  rights 
and  liabilities  of  May  N.  Heuston,  their  gran- 
tor. The  trial  court,  upon  conflicting  evi- 
dence, concluded  that  the  title  to  the  lots  in 
dispute,  which  had  been  obtained  by  B.  F. 
Heuston  through  Eldemlller  and  the  tax  fore- 
closures had  been  obtained  by  him  for  the 
benefit  of  Lehman,  and  we  conclude  that  this 
finding  must  be  sustained.  From  office  dock- 
ets in  Mr.  Heuston's  possession  at  the  date 
of  his  death  it  appears  in  bis  handwriting 
that  the  mortgage  liens  upon  these  lots  were 
being  foreclosed  for  Mr.  Iiehman.  It  is  evi- 
dent that  Mr.  Heuston,  as  his  attorney,  was 
foreclosing  the  mortgages  with  the  Intention 
of  procuring  the  legal  title,  that  later  he 
ascertained  it  could  be  procured  through  the 
tax  foreclosures  and  that  for  such  purpose 
he  bad  tax  deeds  made  to  Calvin  Phillips  & 
Co.  Mr.  Lehman  and  Mr.  Heuston  were  at 
all  times  close  and  intimate  friends,  one  re- 
posing and  having  complete  confidence  In  the 
other.  Mr.  Lehman  was  In  financial  distress, 
and  bad  health.  It  Is  evident  that  Mr.  Hens- 
ton  therefore  held  title  to  the  city  lots  In 
trust  for  Mr.  Lehman,  and  also  to  secure 
advances  which  he  had  made  for  taxes  and 
special  assessments;  that  the  equitable  title 
to  the  lots,  subject  to  Mr.  Heuston's  lien  for 
such  advancements  and  expenses,  was  in 
Mr.  Iiehman;  that  Heuston  held  the  le- 
gal title  as  security;  and  that  bis  only 
claim  was  of  the  nature  of  a  mortgage 
Men  to  secure  such  advances.  There  is  noth- 
ing In  the  record  to  indicate  that  Mr.  Heus- 
ton at  any  time  was  guilty  of  unprofessional 
or  dishonorable  conduct,  that  he  was  attempt- 
ing to  defraud  the  plaintiff,  or  that  he  ever 
had  the  Mightest  intention  of  so  doing.  We 
are  convinced  that,  had  his  life  been  spared, 
he  would  have  recognized  the  plaintiff's  equi- 
table title  to  these  city  lots,  and  would  have 
effected  a  proper  adjustment  at  some  appro- 
priate time.     We  are  further  satisfied  that 


May  N.  Heuston,  as  his  widow,  honestly  be- 
lieved the  lots  belonged  to  his  estate,  and 
that  she  was  ignorant  of  the  circumstances 
relative  to  the  foreclosure  proceedings  and 
tax  sales  now  disclosed  by  the  evidence. 
There  may  be  some  little  doubt  as  to  Mr. 
Lehman's  exact  rights  In  the  premises,  but 
in  view  of  the  finding  which  the  trial  court 
must  have  made,  and  after  weighing  the 
evidence,  especially  the  testimony  of  the  wit- 
nesses Eldemlller,  Johnson,  and  Gove,  which 
cannot  be  here  detailed,  we  are  satisfied  that 
the  court  properly  awarded  the  unsold  city 
lots  to  plaintiff. 

It  must  be  conceded  that  this  opinion,  al- 
though of  too  great  length,  does  not  complete- 
ly detail  all  evidence,  facts,  and  circum- 
stances disclosed  by  the  record;  but,  were 
the  same  to  be  more  fully  stated,  we  feel 
assured  that  the  only  effect  would  be  to 
fortify  the  conclusion  we  have  reached  thnt 
justice  has  been  done,  and  that  the  decree  Is 
equitable. 

The  Judgment  is  affirmed.  None  of  the 
parties  will  recover  costs  in  this  court. 

MOUNT,  GOSE,  and  PULLEUTON,  JJ., 
concur. 


LYNCH  et  aL  v.  LOWER  YAKIMA  IRK.  CO. 

(Supreme  Court  of  Washington.    April  28, 
1918.) 

Waters  and  Wateb  Courses  (§  21*)— Pub- 
lic Lands— iRRKiATioN  Ditch— Pbiobities. 
Under  U.  S.  Rev.  St.  SS  23:«)-2.S40  (l'.  S. 
Comp.  St.  1901,  p.  1437),  respectively  provid- 
ing that  whenever,  by  priority  of  possessioD, 
rights  to  the  use  of  water  for  mining,  agricul- 
tural, manufacturing,  or  other  purposes  shall 
have  vested  and  are  recognized  by  local  cus- 
toms, laws,  and  decisions,  the  possessors  and 
owners  of  snch  vested  right  sliall  be  prote<!ted 
therein,  and  the  right  of  way  for  ditches  and 
canals  for  the  purposes  specified  shall  he  con- 
firmed, and  that  all  patents  granted  or  pre- 
emption or  homesteads  allowed  shall  be  sub- 
ject to  any  vested  and  accrued  water  rights  or 
rights  to  ditches,  and  despite  Act  of  Congress 
March  3, 1801,  c.  561.  ji  19,  2«  Stat.  1102  (U.  S. 
Comp.  St.  1901,  p.  1571),  providing  that  when- 
ever any  ditch  or  canal  company  desiring  to 
secure  the  benefits  of  this  act  shall,  within  12 
months  after  the  location  of  its  canal  upon  tho 
public  domain,  file  with  the  register  of  the  dis- 
trict land  office  a  map  of  the  same,  and  there- 
after all  lands  over  which  such  right  of  way 
shall  pass  shall  be  disposed  of  subject  thereto, 
an  irrigation  company,  which  began  the  con- 
struction of  its  ditch  upon  the  public  land,  be- 
fore plaintiffs'  grantor  filed  its  lieu  land  selec- 
tion has  priority,  being  first  in  time,  and  hav- 
ing a  reasonable  time  to  construct  the  ditch, 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  14;  Dec.  Dig.  f 
21.  •] 

Department  2.  Appeal  from  Superior 
Court,  Benton  County;  Ralph  Kaufman, 
Judge. 

Action  by  M.  J.  Lynch  and  another  against 
the  Lower  Yakinia  Irrigation  Company.    From 
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a    Judgment    notwithstanding    the    verdict, 
plaintiffs  appeal.    Affirmed. 

C.  O.  Oose,  of  Walla  Walla,  for  appellants. 
Henry  J.  Snlvely,  of  North  Yakima,  and  An- 
drew Brown,  of  Prosser,  for  respondent 

MAIN,  3.  This  Is  an  action  to  recover 
damages  on  account  of  the  taking  of  certain 
land  as  a  right  of  way  for  an  irrigation 
ditch.  On  December  30,  1909,  the  Northern 
Pacific  Railway  Company  filed  with  the  Reg- 
ister of  the  United  States  Land  Office  at 
WaUa  Walla  its  lieu  land  selection  for  the 
southeast  quarter  of  section  4,  township  10 
north,  range  28  east,  W.  M.  And  on  Feb- 
ruary 23,  1910,  proof  by  publication  and 
posting  of  notice  as  required  by  law  was 
filed.  The  plaintiffs,  at  the  time  this  action 
was  begun,  were  the  owners  of  the  land  over 
which  the  ditch  passed.  Their  title  was  In- 
itiated by  the  filing  of  the  Northern  Pacific 
Railway  Company,  to  which  reference  has 
been  made.  The  cause  was  tried  to  the 
court  and  a  Jury.  The  trial  court  submit- 
ted to  the  Jury  two  special  Interrogatories. 
These,  with  the  Jury's  answers  thereto,  are 
as  follows: 

"Was  the  Irrigation  ditch  In  question  In 
process  of  construction  across  the  lands  de- 
scribed on  the  30th  day  of  December,  1909? 
Answer:    Yes. 

"Was  the  ditch  In  question  fully  con- 
structed and  completed  across  said  tract  of 
land  on  the  30th  day  of  December,  1909? 
Answer :   No." 

These  interrogatories  and  their  answers 
show  that  on  December  30,  1909,  the  date  of 
the  filing,  the  irrigation  ditch  was  in  the  pro- 
cess of  construction  but  not  completed.  A 
general  verdict  In  favor  of  the  plaintiffs  was 
returned  in  the  sum  of  $500.  Motion  by  the 
defendant  for  a  Judgment  notwithstanding 
the  verdict  being  made  and  granted,  the 
plaintiffs  appeal. 

The  sole  question  is  whether  the  defend- 
ant acquired  the  right  to  appropriate  the 
strip  of  land  over  which  its  ditch  was  be- 
ing constructed  by  reason  of  the  fact  that 
it  bad  the  ditch  la  process  of  construction 
over  public  land  when  the  same  was  filed 
upon. 

It  Is  claimed  by  the  appellant  that  Inas- 
much as  the  ditch  was  not  completed  at  the 
time  of  the  filing  upon  the  land  by  the 
Northern  Pacific  Railway  Company,  and  the 
respondent  had  not  filed  with  the  Register 
of  the  Land  Office  for  the  district  a  map  of 
its  canal  or  ditch,  respondent  acquired  no 
rights  by  appropriation  to  complete  the  ditch 
without  answering  In  damages  for  the  laud 
taken.  In  support  of  this  contention,  reli- 
ance is  placed  upon  section  19  of  an  Act  of 
Congress  approved  March  3,  1891,  c.  661.  26 
Stat  1102  (U.  8.  Comp.  St.  1901,  p.  1571), 
which  provides:  "That  any  canal  or  ditch 
company  desiring  to  secure  the  benefits  of 
this  act  shall,  within  twelve  months  after 
the  location  of  ten  miles  of  its  canal,  if  the 


same  be  upon  surveyed  lands,  and  If  upon 
unsurveyed  lands,  within  twelve  mouths  aft- 
er the  survey  thereof  by  the  United  States, 
file  with  the  register  of  the  land  office  for 
tlie  district  where  such  land  is  located  a 
map  of  its  canal  or  ditch  and  reservoir ;  and 
ui>on  the  approval  thereof  by  the  Secretary 
of  the  Interior  the  same  shall  be  noted  upon 
the  plats  in  said  office,  and  thereafter  all 
such  lands  over  which  such  rights  of  way 
shall  pass  shall  be  disposed  of  subject  to 
such  right  of  way.  Whenever  any  person  or 
corporation,  in  the  construction  of  any  ca- 
nal, ditch,  or  reservoir,  injures  or  damages 
the  possession  of  any  settler  on  the  public 
domain,  the  party  committing  such  injury  or 
damage  shall  be  liable  to  the  party  injured 
for  such  injury  or  damage."  But  an  exam- 
ination of  this  section  and  the  act  of  which 
it  forms  a  part  demonstrates  that  the  rights 
there  provided  for  are  those  which  are  ac- 
quired by  the  filing  of  a  map  of  the  ditch. 
This  statute  does  not  deal  with  those  rights 
that  are  acquired  by  the  taking  of  posses- 
sion and  the  performance  of  the  work  of 
construction,  or  a  part  of  it  Consequently, 
to  determine  the  rights  of  the  parties  here, 
it  is  necessary  to  look  to  other  statutory  pro- 
vlslona 

Rev.  St  U.  S.  S  2339  (U.  S.  Compiled  Stat- 
utes 1901,  p.  1437),  provides :  "Whenever,  by 
priority  of  possession,  rights  to  the  use  of 
water  for  mining,  agricultural,  manufactur- 
ing, or  otiier  purposes,  have  vested  and  ac- 
crued, and  the  same  are  recognized  and  ac- 
knowledged by  the  local  customs,  laws,  and 
the  decisions  of  courts,  the  possessors  and 
owners  of  such  vested  rights  shall  be  main- 
tained and  protected  in  the  same;  and  the 
the  right  of  way  for  the  construction  of 
ditches  and  canals  for  the  purposes  herein 
specified  is  acknowledged  and  confirmed; 
but  whenever  any  person,  in  the  construc- 
tion of  any  ditch  or  canal,  injures  or  damag- 
es the  possession  of  any  settler  on  the  public 
domain,  the  party  committing  such  injury  or 
damage  shall  be  liable  to  the  party  Injured, 
for  such  Injury  or  damage^" 

Section  2340 :  "All  patents  granted,  or  pre- 
emption or  homesteads  allowed,  shall  be  sub- 
ject to  any  vested  and  accrued  water  rights, 
or  rights  to  ditches  and  reservoirs  used  in 
connection  with  such  water  rights,  as  may 
have  been  acquired  under  or  recognized  by 
the  preceding  section." 

It  is  the  construction  to  be  placed  on  these 
two  sections  which  will  determine  the  rights 
of  the  parties  upon  this  appeal.  Section 
2339  recognizes  the  right  to  construct  ditch- 
es over  the  public  domain  through  which  is 
to  be  conveyed  water  for  agricultural  and 
other  purposes,  while  section  2340  makes 
patents  granted  by  the  government  subject 
to  the  right  to  ditches  used  In  connection 
with  water  rights. 

The  undisputed  facts  are  that  the  ditch  In 
question  was  under  construction  at  the  time 
of  the  lieu  land  filing.    To  what  extent  the 
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construction  had  been  carried  la  not  dis- 
closed by  the  record.  But,  the  ditch  being 
under  construction,  it  must  necessarily  follow 
that  the  respondent  was  In  possession.  The 
right  of  the  respondent  to  construct  the 
ditch  across  the  land  which  was  a  part  of 
the  public  domain  was  initiated  when  pos- 
session was  taken  for  the  purpose  of  con- 
structing the  ditch.  Thereafter  it  would 
bare  a  reasonable  time  In  which  to  complete 
the  work  of  construction.  The  appellants' 
right  dates  from  the  filing  of  the  map  of  lo- 
cation by  the  railroad  company.  The  re- 
spondent's title,  being  prior  in  time  to  that 
of  appellants'  Is  superior  In  tight. 

In  Bear  Lake  Irrigation  Co.  r.  Garland, 
164  U.  S.  18,  17  Sup.  Ct  12,  41  L.  Ed.  327, 
it  Is  said:  "Undoubtedly  rights  as  against 
third  persons  are  acquired  by  priority  of 
possession,  and  the  government  wlU  and 
does  recognize  such  rights  as  between  those 
parties.  TUs  is  the  principle  running 
through  the  cases  cited  by  the  counsel  for 
appellants.  In  Sullivan  t.  Northern  Spy  Min- 
ing Co.,  11  Utah,  438  [40  Pac.  709,  30  L.  R. 
A.  186],  which  is  one  of  those  cases,  the  pri- 
ority of  possession  of  the  person  who  enter- 
ed upon  the  public  land  and  dug  the  well 
was  recognized  as  thereby  making  a  superior 
title  to  the  use  of  the  water  from  the  well 
over  that  acquired  by  a  person  wbo  was  the 
subsequent  purchaser  of  the  land  from  the 
gOTernment.  In  that  case  the  well  had  been 
dug  and  the  condition  fulfilled.  If  no  well 
had  ever  been  dug,  and  a  reasonable  time 
for  digging  it  had  passed,  the  mere  priority 
of  iMssesslon  would  have  given  no  superior 
title  to  the  land  over  that  acquired  by  the 
grantee  from  the  government.  It  la  the  do- 
ing of  the  work,  the  completion  of  the  well, 
or  the  digging  of  the  ditch,  within  a  rea- 
sonable time  from  the  taking  of  possession, 
that  gives  the  right  to  use  the  water  in  the 
well  or  the  right  of  way  for  the  ditches  of 
the  canal  upon  or  through  the  public  land." 

Tlie  Judgment  will  therefore  be  affirmed. 

MOUNT,  PULMmTON,  iliLIS,  and  MOR- 
RIS, JJ.,  concur. 


SIMILA  v.   NORTHWESTERN  IMPROVE- 
MENT CO. 

(Supreme  Court  of  Washington.     April  28, 

isia) 

1.  Pleading  (|  382*)  —  Afkebmativ*  De- 

FETTSES. 

The  pleadings  must  disclose  the  contentions 
of  the  parties,  and  a  distinctive  affirmative  de- 
fense cannot  be  proved  under  a  general  denial. 
[Ed.    Note.— For   other   cases,    see    Pleading, 
Cent  Dig.  !l  1280-1294;  Dec.  Dig.  §  382. •] 

2.  Masteb  and  Servant  (|  259*)— Injubies 

TO    SeBVAM— PLEADlNOa 

An   employ^  suing  for  a   personal  injury 
must,  to  state  a  cause  of  action,  allege  that  the 


Imnry   was   Inflicted  on   him  by   persona   for 
whose  acts  the  employer  is  responsible. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  837-843;  Dec.  Dig.  i 
259.*] 

a  Master  and  Servaut  (f  264*)— iNJimT  to 

SeBVANT— PUCADINOS— Defksses. 

That  the  person  causing  an  injury  to  an 
employ^  was  an  independent  contractor  of  the 
employer  may  be  shown  nnder  the  general  de- 
nial, whether  the  complaint  specifically  points 
out  the  particular  persons  charged  with  caus- 
ing the  injury  or  contains  a  mere  general  alle- 
gation in  that  respect 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  861-^76;  Dec.  Dig.  i 
2B4.*] 

4.  Masteb  and  Sbbvant  ({  88*)— "Independ- 
ent Contbactob"— Who  ib. 

An  agreement  binding  one  to  famish  at  a 
mine  specified  timbers  for  specified  prices  dur- 
ing a  specified  period  does  not  make  him  an  in- 
dependent contractor,  such  a  contractor  being 
one  wbo  renders  service  to  another  in  the 
course  of  an  independent  occupation,  represent- 
ing the  will  of  the  employer  only  as  to  the  re- 
sult of  his  work  and  not  as  to  the  means  by 
which  it  is  accomplished;  and,  where  the  em- 
ployer may  control  the  manner  of  doing  the 
work,  the  relation  of  master  and  servant  exists. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {|  144-151;  Dec  Dig.  | 

For  other  definitions,  see  Words  and  Phraser 
voL  4,  pp.  3542,  3543;  vol.  8,  p.  7686.] 

5.  Masteb  and  Sbbvant  (§  284*>— Independ- 
ent Contbactob— Evidence— Question  fob 

JCBY. 

Whether  one  was  an  independent  contrac- 
tor held,  under  the  evidence,  for  the  jury. 

[Bid.  Note.— For  other  cases,,  see  Master  and 
Servant  Cent  Dig.  U  io(X)-l690,  1092-1132; 
Dec.  Dig.  i  284.*] 

6.  Masteb  and  Sebvant  (|  265*)— Independ- 
ent Contbactob— Evidence— QvEsnoN  fob 

JCBT. 

Presumptively,  one  employed  to  work  on 
the  premises  of  another  for  the  latter's  benefit 
is  an  employ^,  and  the  employer,  seeking  to 
avoid  liability  on  the  ground  that  the  employe 
is  an  independent  contractor,  has  the  burden 
of  establishing  it 

[Ed.  Note. — For  other  cases,  see  Master  and 
Sen-ant,  Cent  Dig.  {g  877-908.  955;  Dec.  Dig. 
S  265.*] 

Morris,  3,,  dissenting. 

Department  2.  Appeal  from  Superior  Court, 
Pierce  County. 

Action  by  Jacob  Slmila  against  the  North- 
western Improvement  Company.  F^om  a 
Judgment  for  defendant,  plaintlfl;  appeals. 
Reversed  and  remanded  for  new  trial. 

Gordon,  Easterday  ft  Askren,  of  Tacoma, 
for  appellant  Geo.  T.  Reid,  J.  W.  Quick,  and 
li.  B.  da  Ponte,  all  of  Tacoma,  for  respond- 
ent 

FULLERTON,  J.  This  acOon  was  brought 
by  the  appellant  against  the  respondent  to 
recover  for  personal  injuries.  The  respond- 
ent owns  and  operates  a  coal  mine  located 
near  Melmont,  In  Pierce  county.  The  ap- 
pellant was  an  employ^  in  the  mine.  In 
passing  to  and  from  his  boarding  plaee  and 
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his  place  of  .work,  the  appellant  was  ob- 
ligated to  travel  for  the  greater  part  of  the 
way  aloDg  the  track  and  right  of  way  of  a 
railroad  company ;  there  being  no  other  open 
way  between  the  two  places,  and  seemingly 
no  other  place  where  board  conld  be  had 
without  making  use  of  this  particular  way. 
In  and  about  the  underground  workings  of 
the  mine,  the  respondent  used  props,  lagging, 
gangway  sets,  and  other  timbers,  which  It 
obtained  from  Its  own  property  situated  on 
the  side  of  a  mountain  sloping  upwards  from 
the  railroad  track  and  about  500  feet  there- 
from. The  timbers  were  brought  to  the  rail- 
road track  by  means  of  a  gravity  slide,  an 
open-topped,  trough-shaped  chute,  extending 
from  the  place  where  the  timbers  were  cut 
to  the  railroad  right  of  way;  the  end  of 
the  chute  stopping  about  ten  feet  short  of  the 
nearest  rail  and  about  five  feet  above  the 
ground.  The  appellant,  while  passing  along 
the  tra(^  to  his  place  of  work,  was  struck 
and  severely  injured  by  a  piece  of  timlwr 
which  came  down  the  chute. 

In  his  complaint  the  appellant  alleged  facts 
which  tended  to  show  that  his  injuries  were 
caused  by  the  negligence  of  the  persons  get- 
ting out  the  timbers,  and  these  he  alleged  to 
be  the  agents  and  servants  of  the  respond- 
ent In  its  answer  the  respondent  denied 
generally  the  allegations  of  the  complaint, 
and  for  an  affirmative  answer  alleged  "that 
whatever  injury  the  plaintiff  received  at  the 
time  and  place  mentioned  in  his  complaint 
was  In  no  manner  caused  by  the  carelessness 
and  negligence  of  this  defendant,  or  any  of 
its  agents,  servants,  or  employes,  but  was 
caused  by  the  carelessness  and  negligence  of 
the  said  plaintiff  in  failing  to  exercise  ordi- 
nary care  and  caution  for  his  own  safety 
and  protection,"  but  no  other  or  further  af- 
firmative defense  was  pleaded.  At  the  con- 
clusion of  the  trial,  the  respondent  moved 
for  an  instructed  verdict  on  the  ground  that 
the  negligence,  if  any,  which  resulted  in  the 
injury  to  the  plaintiff  was  the  negligence  of 
the  independent  contractor  and  not  the  neg- 
ligence of  the  respondent  This  motion  the 
trial  Judge  sustained  and  entered  a  Judgment 
against  the  appellant  to  the  effect  that  he 
take  nothing  by  his  action. 

[1-3]  The  evidence  introduced  by  the  re- 
spondent to  prove  that  the  persons  getting 
out  the  timbers  were  independent  contractors 
was  Introduced  over  the  appellant's  objection, 
and  the  appellant  now  Insists  that  its  admis- 
sion was  error  requiring  reversal  because 
not  set  out  as  an  affirmative  defense  In  the 
answer.  The  appellant  admits  that  there  is 
considerable  authority  in  support  of  the  rule 
that  evidence  of  the  relationship  of  inde- 
pendent contractor  may  be  given  under  a 
general  denial ;  but  it  is  contended  that  the 
cases  so  holding  are  not  In  harmony  with 
the  spirit  of  our  Code  and  contrary  to  cases 
from  this  court  involving  similar  principles. 
Undoubtedly  it  is  the  spirit  of  the  Code  that 
the  pleadings  should  reflect  the  contentions 


of  the  parties,  and  this  court  has  many  times 
said  that  a  distinctive  affirmative  defense 
cannot  be  given  in  evidence  over  objection 
under  a  general  deniaL  But  is  the  showing 
that  a  person  causing  an  injury  and  alleged 
to  be  the  agent  or  servant  of  another  was  not 
such  agent  or  servant  the  showing  of  an 
affirmative  defense?  It  seems  to  us  that  it 
Is  not  The  appellant,  in  order  to  state  a 
cause  of  action  against  the  respondent,  was 
obligated  to  allege  that  the  injuries  for 
which  he  sought  to  recover  were  inflicted 
upon  him  by  persons  for  whose  acts  the  re- 
spondent was  responsible.  The  respondent 
was  entitled  to  put  in  issue  the  allegation 
and  in  case  the  appellant  sought  to  sustain 
it  by  proofs  to  offer  in  evidence  counterproofs, 
and  it  seems  to  us  clear  that  it  is  legitimate 
counterproof  to  show  the  actual  relations 
existing  between  it  and  the  persons  for  whose 
acts  it  Is  asserted  to  be  responsible.  It 
must  be  remembered  also  that  the  appellant 
did  not  point  out  in  his  complaint  the  par- 
ticular persons  whom  he  expected  to  show 
caused  his  injury;  his  allegation  was  gen- 
eral in  that  respect  We  think  it  was  compe- 
tent, therefore,  for  the  respondent  to  deny 
the  allegation  generally,  and,  when  the  ap- 
pellant pointed  out  the  particular  persons 
whom  he  charged  represented  the  defend- 
ants, to  show  that  such  persons  were  not  its 
representatives,  but  were  persons  operating  on 
their  own  initiative,  or,  in  other  words,  were 
independent  contractors.  No  case  has  been 
pointed  out  to  us  from  our  own  decisions 
which  determines  the  precise  question;  nor 
do  we  think  those  relied  upon  by  the  appel- 
lant sustain  the  principle  contended  for. 
Cases  that  seem  to  us  to  be  more  closely 
analogous  and  which  oppose  the  principle  are 
the  following:  Kerron  v.  North  Pacific;  etc, 
Mfg.  Co.,  1  Wash.  241,  24  Pac.  445;  Cham- 
berlln  v.  Winn,  1  Wash.  501,  20  Pac.  7S0; 
Carkeek  v.  Boston  National  Bank,  16  Wash. 
399,  47  Pac.  884;  Peterson  v.  Seattle  Trac- 
tion Co.,  23  Wash.  C15,  63  Pac.  539,  65  Pac. 
543,  53  L.  B.  A.  586;  Harvey  v.  Ivory,  35 
Wash.  397,  77  Pac.  725;  Coey  v.  Low,  36 
Wash.  10,  77  Pac.  1077 ;  Chrast  v.  O'Connor, 

41  Wash.  360,  83  Pac.  238 ;  Shine  v.  Culver, 

42  Wash.  484,  85  Pac.  271.  The  more  diffi- 
cult question  Is  whether  the  court  erred  in 
taking  the  question  of  the  respondent's  lia- 
bility from  the  Jury.  The  court  rested  his 
decision  on  the  ground  that  the  petBons  get- 
ting out  the  timbers  were  independent  con- 
tractors and  themselves  liable  to  the  appel- 
lant if  any  one  was  so  liable. 

[4]  In  support  of  its  contention,  the  re- 
spondent introduced  the  following  agreement 
entered  Into  between  Itself  and  the  persons 
getting  out  the  timbers: 

"Melmont  Wash.,  December  2,  1907.  This 
agreement  made  this  second  day  of  Decem- 
ber, nineteen  hundred  and  seven,  by  and  be- 
tween the  Northwestern  Improvement  Com- 
pany in  the  first  part  and  Dominick  Yazzo- 
lina.  Carmen  Yazzolina,  John  YazsoUua,  Ck 
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F.  TazzoUna  and  Frank  IppoUta,  partieB  of 
the  second  part,  to  furnish  timbers  at  Mel- 
luont  Mine  at  the  following  prices  and  nnder 
the  conditions  bereln  specified.  All  timbers 
to  be  delivered  at  the  mouth  of  the  mine  and 
mine  ox)enings.  This  contract  expires  No- 
vember 30,  1908,  or  at  any  time  preylous  to 
that  date  providing  the  party  of  the  first 
part  should  not  be  In  need  of  the  sidd  tim- 
beni.    Prices: 


6"  spilt  props 

or  It  «l 

10'    " 

Round  props 
«  ft  7  ft.  lacglnff 
Ties 

Gangway  sets- barked 
and  framed 


ixB  at  snail  end  te  eacb 

5^g    ■•     "         "  Be     " 

6x8    "     "        "  7c     " 

7"  dia  Ic  per  ft. 

2x6  ]c  «acb 

6"  face  2c  per  ft 


12  to  16"  dia 


Sc  per  ft.' 


But  it  seems  to  us  that  the  writing  alone 
proves  nothing.  It  Is  as  consistent  with  the 
claim  that  the  parties  thereto  sustain  the 
relationship  of  master  and  servants  as  It  Is 
with  the  claim  that  the  relationship  is  that 
of  employer  and  independent  contractor.  It 
does  no  more  than  fix  a  price  for  the  de- 
livery of  timbers  at  the  mine.  This  is  not 
sufficient  to  make  the  parties  performing  the 
worlc  Independent  contractors.  An  independ- 
ent contractor  la  one  who  renders  service  to 
another  in  the  course  of  an  independent  oc- 
cupation, representing  the  will  of  his  em- 
ployer only  as  to  the  result  of  his  work*  and 
not  as  to  the  means  by  which  It  is  accom- 
plished. If  the  employer  may  control  the 
manner  of  doing  the  worlt,  the  relation  of 
master  and  servant  exists,  no  matter  what 
terms  may  have  been  agreed  upon  as  to  the 
method  of  payment  Larson  v.  American 
Bridge  CO.,  40  Wash.  224,  82  Pac.  294,  111 
Am.  St  Rep.  904;  Olover  v.  Richardson  & 
Blmer  Co.,  64  Wash.  403,  116  Pac.  861. 

[I,  •]  The  respondent,  realising  the  Incon- 
dnslvenesa  of  the  terms  of'  the  contract, 
sought  to  supplement  it  by  parol,  and  one  of 
the  parties  to  the  contract  did  testify  that 
the  chute  was  constructed  and  operated  by 
the  parties  getting  out  the  timbers,  and  that 
the  respondent  had  nothing  t»  do  with  the 
work,  but  did  not  testify  that  the  respondent 
did  not  reserve  the  right  to  superintend  and 
control  the  work.  Moreover,  oa  croBs-exam- 
Ination  he  tastifled  as  follows:  "Q.  *  *  • 
Thla  la  the  company's  timber  you  were  cut- 
ting? A.  I  would  say  sa  Q.  And  it  was  cut 
from  the  company's  land?  A^  Upon  their 
land,  certainly..  Q.  And  the  timbers  were 
cat  to  be  used  In  the  mine?  A.  Yes.  Q. .  And 
Instead  of  paying  you  by  the  day  or  wages, 
they  paid  you  so  much  a  piece?    A.  Yes." 

The  testimony  of  the  superintendent  of  the 
Wine  was  more  to  the  point.  He  did  say  that 
the  company  had  no  control  over  the  work. 
But  it  was  testified  by  the  appellant's  wit- 
nesses that  only  a  short  time  before  the  ac- 
cident complaint  was  madie  to  him  of  the 
reckless  manner  in  which  timbers  were  be- 
ing sent  down  tlie  chute,  and  that  he  did  not 
then  disclaim  authority-,  but  promised  to  see 


that  the  troubla  was  remedied.  This  was 
not  only  contrary  to  his'  present  contention 
bnt  tended  to  mislead  the  workmen. 

Presumptively  a  person  employed  to  work 
on  the  premises  of  another  and  for  that  oth- 
er's benefit  is  a  servant,  and.  If  the  employer 
seeks  to  avoid  Uablllty  for  tM  employe's  acts 
on  the  ground  that  he  was  an  Independent 
contractor,  the  burden  is  upon  him  to  estab- 
lish the  independence  of  the  employ&  Mld- 
gette  v.  Manufacturing  Co.,  160  N.  O.  333,  64 
8.  £}.  5;  1  Shearman  Sc  Redfleld  on  Negli- 
gence, i  71.  We  think,  therefore,  that  the 
question  of  the  relationship  of  the  parties 
was  here  one  of  fact  rather  than  one  of  law, 
and  that  It  should  have  been  submitted  to 
the  Jury.  It  is  argued  that  there  is  not 
sufficient  evidence  of  negligence  on  the  part 
of  the  persons  getting  out  the  timbers  ,to 
make  a  case  for  the  jury,  or,  if  there  was 
such  evidence,  the  appellant  Is  estopped  to 
avail  himself  of  it  because  of  his  contributory 
negligence.  But,  without  further  elucidating 
the  facts,  we  think  thet>e  were  also  questions 
properly  to  be  submitted  to  the  Jury. 

The  judgment  is  reversed  and  remanded 
for  a  new  trial. 

CROW,  O.  J.,  and  MAIN  and  ELLIS,  JJ., 
concur. 

MORRIS,  J.  I  tliink  the  record  sustains 
the  lower  court  In  holding  the  negligence,  if 
any,  was  that  of  an  independent  contractor. 
I  therefore  dissent. 


WILLIAMS  T.  CITY  OF  SPOKANE. 

(Supreme  Court  of  Washington.     April  28, 
1913.) 


1.  Master  and  Servant  m  101,  102»)— In- 
jury TO  Servant— Safe  Place— Dutt  to 
F*UBN19H— "Reasonable  Care." 

It  is  a  master's  duty  to  exercise  rea- 
sonable care  to  furnish  a  servant  a  reasonably 
safe  place  and  to  keep  it  reasonably  safe;  what 
is  reasonable  care  depending  on  the  nature  of 
the  enterprise,  and,  if  the  enterprise  is  inherent- 
ly dnngerons,  reasonable  care  means  f^^eat  care. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  «$  135,  171,  174.  178-184, 
102;   Dec.  Dig.  H  101,  102.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5954-5950;   vol.  8,  p.  7779.] 

2.  Master  and  Servant  (§  130*)- Injury  to 
Servant— Defective  Plan. 

Where  a  plan  or  metliod  of  operation  de- 
liberately adopted  by  a  master  is  inherently  de- 
fec-tive  and  unnecessarily  dangerous,  its  adoption 
is  negligence,  entailing  a  liability  on  the  mas- 
ter for  resulting  injuries  to  servants. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  $  264.  2136,  276 ;  Dec.  Dig. 
!  130.»] 

3.  Neolioence  ($  136*)— Reasonable  Cabk— 
Question  for  .Tubt. 

What  is  reasonable  care  in  a  given  situa- 
tion, whether  n^i  applied  to  the  question  of  de- 
fendant's negligence,  or  that  .ot  contributory 
negligence  of  plaintiff,  is  always  a  question  for 
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the  JD17,  whenever  on  the  evidence  reasonable 
minds  might  leach  different  concludons. 

[Ed.  Note. — For  other  cases,  see  Neglisence, 
Cent  Dig.  H  277-353;   Dec.  Dig.  i  136.  ♦] 

■4  Master  and  Sebvant  (|  137*)— Injubibs 
TO  Sebvant  —  NEauoENCE  —  I>efectivb 
Plan. 

Defendant  'in  the  constmction  of  concrete 
bridge  piers  continued  to  use  the  same  long 
sections  as  the  pier  narrowed  toward  tbe  top, 
permitting  sections  of  the  forms  after  being 
loosened,  prior  to  being  reset,  to  be  shoved  out 
from  one  to  four  inches  on  projecting  rods  be- 
fore attaching  the  tackles  or  conveyers,  and 
without  tving  them  to  the  forms  above,  and 
without  other  support  than  the  rods.  As  plain- 
tiff was  loosening  one  of  the  forms,  and  without 
knowledge  that  only  three  of  such  rods  were 
imbedded  in  tTie  pier,  he  shoved  out  a  portion 
of  the  form ;  and,  the  rods  being  insufficient  to 
hold  it,  it  fell  to  the  bottom,  carrying  plaintiff 
with  it.  Beld  to  show  actionable  negligence  on 
defendant's  part  in  ftriling  to  provide  a  safe 
plkn  for  the  accomplishment  of  the  work. 

[Ed.  Note.— Por  other  cases,  see  Master  and 
Servant,  Cent  Dig.  !i!S  269,  270,  273,  274,  277, 
278 ;   Dec.  Dig.  {  137.»] 

5.  Masteb  and  Sebvant  (f  219*)— Danoebous 
Plan— Assumed  Kibk. 

Wh-tther  a  servant  assumes  the  risk  of  ex- 
traordinary dangers  resulting  from  an  unneces- 
sarily dangerous  plan  of  operation  adopted  by 
the  master  depends  on  the  obviousness  and  im- 
minence of  the  danger,  and  on  the  servant's 
appreciation  or  lack  of  appreciation  thereof. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §S  «10-«24;  Dec.  Dig.  « 
219.»] 

6.  Masteb  and  Sebvant  (J  219*)— Injubies 
to  Sebvant  —  Danoebous  Plan  —  Assumed 
Risk. 

A  servant  only  assumes  the  risk  of  a  dan- 
gerous plan  adopted  by  the  master,  when  the 
danger  is  open,  obvious,  and  apparent  alike  to 
both  master  and  servant,  is  equally  appreciated 
h.v  both,  and  is  so  imminent  and  certain  of  dis- 
astrous results  as  to  make  it  incumbent  on  the 
servant,  as  an  ordinarily  prudent  man,  to  quit 
work. 

[E5d.  Note.— For  other  cases,  see  Master  and 
Sen/ant,  Cent  Dig.  H  810-624;  Dec.  Dig.  { 
2]».»] 

7.  Master  and  Servant  (Si  288,  289*)- Inju- 
ries to  Servant— C'ontributobt  Negli- 
gence—Assumption OF  Risk — Question  fob 
Jubt. 

In  an  action  for  injuries  to  a  servant  by 
falling  with  part  of  a  form  from  a  concrete 
bridge  pier  in  process  of  construction  by  rea- 
son of  defendant's  alleged  negligence  in  provid- 
ing an  unsafe  plan  for  the  doing  of  the  work, 
whether  plaintiff  was  negligent  and  whether  he 
assumed  the  risk  held  for  the  jury. 

[E3d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1068-10.S8,  1080,  1000, 
1092-1132;    Dec.  Dig.  ii  288,  280.*] 

8.  Damages  (J  132*)  —  jESscessiveness  —  Per- 
sonal Injuries. 

I'laintiff.  a  man  31  years  old  with  an  ex- 
pectancy of  34  years,  was  injured  by  a  fall  of 
t58  feet  from  a  concrete  bridge  pier  in  process 
of  construction.  He  suffered  a  compound  com- 
minuted fracture  of  the  left  ankle.  The  fibula 
was  broken  into  fragments,  and  several  pieces 
of  bone,  including  a  part  of  the  ankle  joint, 
were  removed.  The  muscles  of  the  calf  of  the 
right  leg  were  torn  away,  and  the  right  ankle 
severely  injured.  There  was  considerable 
sloughing  of  the  muscles  of  the  right  leg,  which 
became  gangrenous,  and  large  portions  of  the 
muscles  were  removed,  leaving  a  large  cavity. 
The  large  muscles  of  the  leg  were  permanently 


impaired.  There  was  also  a  fracture  of  the  eighth 
rib  on  ibe  right  side,  causing  an  adhesion  which 
interfered  with  plaintifTs  respiration,  caused 
pain,  and  made  him  subject  to  pleuritic  troubles. 
He  also  suffered  numerous  cuts,  bruises,  and 
sprains.  All  of  the  physicians  testified  that 
his  injuries  were  permanent,  and  he  incurred  a 
$300  doctor  bilL  ffOd,  that  a  verdict  for  |8,- 
750  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  tf  372-385,  306;   Dec.  Dig.  i  132.*] 

Department  2.  Appeal  from  Supolor 
Court,   Spokane  County. 

Action  by  Walter  Williams  against  the 
City  ot  Spokane.  Judgment  for  plalntiil, 
and   defendant   appeals.     Affirmed. 

Cannon,  Ferris  &  Swan  and  A.  M.  Craven, 
all  of  Spokane,  for  appellant  Samuel  T. 
Crane,  Robertson  &  Miller,  and  T.  3.  Corli- 
ery,  all  of  Spokane,  for  respondent 

ELUS,  3.  This  is  an  action  for  personal 
injuries  claimed  to  have  been  suffered  by 
the  plaintiff  through  tlie  negligence  of  tbe 
defendant,  City  of  Spokane,  In  connection 
with  the  construction  of  the  Monroe  Street 
Bridge  in  that  city.  The  bridge  was  being 
constructed  by  day  labor,  and  the  plaintiff 
was  one  of  the  bridge  carpenters  employed 
upon  the  work.  The  southerly  span  of  the 
bridge  consisted  of  concrete  piers,  which 
were  being  built  by  pouring  the  concrete  in- 
to forms  of  wood.  These  forms  were  con- 
structed in  sections  16  feet  long  by  8  feet 
high  in  the  following  manner:  The  boards 
which  formed  the  inner  surface  against 
which  the  concrete  was  poured  were  spik- 
ed or  bolted  to  2  by  8  inch  timbers,  placed 
edgewise  against  the  boards,  and  bacde  of 
these  were  two  8  by  8  Inch  timbers  spiked 
or  bolted  to  the  2  by  8's  to  which  the  boards 
were  nailed.  Each  of  these  sections  weighed 
about  1,400  pounds.  The  base  of  the  pier 
was  32  feet  long  by  something  less  than  30 
feet  wide;  but  as  it  rose  It  narrowed  in 
length  at  the  rate  of  4  inches  to  the  foot 
At  the  base  it  required  two  sections  of  form 
to  reach  the  length  of  the  pier.  Three  sets 
of  form  were  used  for  the  work,  one  super- 
imposed upon  the  other,  and  when  tbe  con- 
crete had  been  poured  into  these  three  sets, 
and  sufficiently  hardened,  the  lower  set 
would  be  removed  by  sections,  raised  above 
the  other  two,  and  placed  in  position  and 
filled  with  concrete,  when,  in  turn,  the  then 
lower  set  would  be  removed  and  replaced 
above  In  the  same  maimer;  this  process  be- 
ing repeated  as  the  pier  rose  in  hdght 
These  sections  were  held  in  position  by  rods 
of  corrugated  iron  about  %  of  an  inch 
square,  passing  through  the  outside  forms 
on  either  side  with  a  nut  and  washer  screw- 
ed firmly  against  the  heavy  8  by  8  timbers, 
thus  holding  in  position  the  forms  on  the 
outside  of  the  pier,  and  drawing  them  against 
the  ends  of  the  forms  on  the  slanting  sur- 
face of  the  inner  sides  of  the  pier,  making 
a  complete  box  into  which  the  concrete  was 


*For  otber  casM  ■••  same  topic  and  section  NtJMBBR  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  IndexM 
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poured.  Tliese  ban  extended  6  to  8  Inches 
beyond  the  forms.  Xbe  whole  work  of  con- 
structing tbe  bridge  was  under  the  general 
soperrlaion  of  an  engineer,  and  different 
parts  of  the  work  were  under  the  direct 
siq)erylslon  of  a  foreman.  The  foreman  In 
charge  of  the  construction  of  this  pier  was 
one  Beardsley,  whose  duty  It  was  to  direct 
the  men  In  all  of  the  work  in  connection 
therewith.  Down  to  this  point  there  was 
practically  no  divergence  In  tbe  testimony. 
As  to  the  manner  of  removing  tbe  sections 
for  the  purpose  of  replacing  them  on  top  of 
the  remaining  forms  there  was  a  sharp 
conflict  The  plaintiff's  testimony  and  that 
of  the  witnesses  who  testified  in  his  behalf 
was  dear  and  positive  to  the  effect  that, 
when  the  foreman  was  ready  to  have  these 
forms  removed,  he  would  direct  two  of  the 
workmen  to  descend  upon  the  8  by  8  inch 
pieces,  take  off  the  nuts  and  washers,  and 
with  a  steel  bar  pry  the  16-foot  section  of 
form  from  the  concrete  and  out  a  short  dis- 
tance upon  the  rods  passing  through  the 
forms  and  embedded  in  the  concrete.  After 
this,  either  by  means  of  a  block  and  tackle 
or  by  means  of  ropes  or  chains  attached  to 
a  conveyer  called  a  "traveler,"  which  passed 
over  the  entire  structure,  the  sections  would 
be  either  lowered  to  the  ground  until  such 
time  as  they  were  ready  to  be  replaced  above 
tbe  remaining  sections,  or  would  at  once 
be  raised  and  placed  in  position  as  parts  of 
the  form  for  the  next  pouring  of  concrete. 
The  plaintiff  and  the  witnesses  testifying  In 
his  behalf  all  stated  that  neither  the  block 
and  tackle  when  used,  nor  ropes  from  the 
traveler  when  It  was  used,  nor  other  sup- 
ports of  any  kind,  were  ever  attached  to 
these  forms  until  after  they  had  been  loos- 
ened from  the  concrete,  and  pushed  out  from 
1  to  4  Inches  from  the  face  of  the  concrete. 
Witnesses  testifying  on  behalf  of  the  city 
stated  that  usually  the  block  and  tackle  or 
the  ropes  from  the  conveyer  or  ropes  tied 
to  the  forms  above  were  attached  to  these 
sections  before  they  were  loosened  from  the 
concrete.  On  the  morning  of  the  31st  day 
of  May,  1910,  the  plaintiff  and  one  McNeill 
were  ordered  by  the  foreman  to  descend  up- 
on the  lower  of  the  three  sets  of  forms  then 
In  position  some  68  feet  above  the  ground, 
loosen  these  lower  sections  from  the  con- 
crete, and  shove  them  out  upon  the  rods 
a  few  inches  preparatory  to  replacing  them 
above  the  two  remaining  sets.  The  nuts 
and  washers  had  been  previously  taken  off 
by  another  workman.  At  this  point  the  pier 
had  narrowed  in  length  until  it  was  only 
about  25  feet  long,  but  under  the  direction 
of  the  foreman  the  same  long  sections  of 
form  were  used  as  had  been  used  at  the 
commencement  of  the  work,  so  that  the  out- 
er sections  projected  beyond  the  pier  a  dis- 
tance of  8  or  9  feet,  leaving  only  the  Inner 
part  of  the  section  for  a  distance  of  7  or  8 
feet  against  the  concrete.  Four  rods  were 
used  to  each  16-foot  section  of  form,  and 


those  which  passed  through  the  concrete 
were  allowed  to  remain  after  the  work  was 
completed.  At  the  time  In  Question,  by  rea- 
son of  the  narrowing  of  the  pier,  the  two 
Inner  rods  of  the  outer  section  of  form  and 
the  lower  one  of  the  two  outer  rods  were 
wholly  within  the  concrete,  while  the  upper 
of  the  two  outer  rods  was  outside  the  con- 
crete and  passed  merely  through  the  forms 
on  either  side  of  the  pier.  Prior  to  that 
time  the  pier  had  been  long  enough  to  in- 
clude all  four  of  the  connecting  rods  with- 
in the  concrete.  Where  the  sections  of  form 
joined  each  other,  it  was  usual  to  nail 
boards  called  "scabs"  to  prevent  the  concrete 
from  passing  out,  and  to  make  a  more  per- 
fect Joint.  In  compliance  with  the  order  of 
the  foreman,  the  plaintiff  and  McNeill  de- 
scended upon  the  lower  and  outer  section  of 
form  and  McNeill,  sitting  upon  the  outer 
end  of  the  upper  8  by  8  timber,  sawed  the 
scab  in  two  which  Joined  this  section  with 
the  one  above  It,  while  the  plaintiff,  sitting 
at  the  other  end  of  the  section  on  the  lower 
8  by  8  beam,  was  engaged  In  prying  away 
the  scab  connecting  that  end  with  tbe  next 
section  of  the  same  set  There  was  evi- 
dence tending  to  show  that  these  men  had 
pried  this  section  on  which  they  sat  loose 
from  the  concrete  at  the  upper  part  and 
out  upon  the  rod  for  a  distance  of  about 
one  inch.  While  the  men  were  engaged  In 
removing  these  scabs,  the  form  suddenly 
settled,  bent  the  ends  of  the  rods  on  which 
it  was  hanging,  slipped  off,  and  fell  to  the 
ground,  carrying  the  two  men  with  It,  In- 
juring the  plaintiff. 

The  negligence  charged  was  that  the  de- 
fendant adopted  an  Improper  and  unneces- 
sarily dangerous  method  «f  performing  the 
work;  that  the  work  was  carried  on  without 
sufficient  supervision;  that  there  was  failure 
to  guard  the  men  while  at  work  by  securing 
the  forms  so  as  to  prevent  them  from  falling; 
that  the  foreman  in  charge  of  the  work  was 
incompetent;  and  that  the  foreman,  having 
caused  one  of  the  rods  to  be  placed  outside 
the  concrete  without  the  knowledge  of  the 
plaintiff,  failed  to  notify  him  of  that  fact 
or  to  warn  bim  of  the  added  danger  of  the 
form  falling  by  reason  of  its  being  sustained 
upon  the  ends  of  only  three  rods  instead  of 
four  as  usual.  The  defendant  denied  all  the 
allegations  of  negligence,  and  Interposed  tbe 
affirmative  defenses  of  assumption  of  risk 
and  contributory  negligence.  At  appropriate 
times,  the  defendant  moved  for  a  nonsuit 
and  for  a  directed  verdict,  which  motions 
were  overruled.  The  Jury  returned  a  verdict 
in  favor  of  the  plaintiff  for  the  sum  of 
$9,750.  The  defendant's  motion  for  Judg- 
ment notwithstanding  the  verdict  was  over- 
ruled. Judgment  was  entered  upon  the  ver- 
dict, from  which  the  defendant  appeals. 

There  are  20  assignments  of  error,  but  all, 
save  tbe  claim  of  excessive  damages,  present 
but  3  questions,  the  answers  to  which  will 
be  determinative  of  the  case:    (1)  Was  the 
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appellant  guilty  of  any  negligence  charged? 
(2)  Did  tbe  respondent  assume  the  risk?  (3) 
Was  the  respondent  guilty  of  contributory 
negligence? 

[II  1.  That  it  Is  the  duty  of  the  master  to 
exercise  reasonable  care  to  furnish  the  serv- 
ant a  reasonably  safe  place  of  work,  and  to 
keep  that  place  reasonably  safe,  is  law  so 
familiar  as  to  reqnlre  no  citation  of  sustain- 
ing authority.  In  the  prosecution  of  an  in- 
herently dangerous  enterprise  reasonable 
care  Is  care  commensurate  with  the  danger 
reasonably  to  be  anticipated.  In  such  a  case 
reasonable  care  "means  great  care."  1  La- 
batt,  Master  &  Servant,  g  16,  p.  30;  Sprague 
▼.  New  York  &  N.  E.  R.  Co.,  68  Conn.  345,  36 
Atl.  791,  37  li.  R.  A.  638;  1  Thompson  on 
Negligence,  §  25. 

[2]  "This  is  especially  true  as  applied  to 
the  plan  or  method  of  operation  deliberately 
adopted  by  the  master  or  his  representatives. 
When  the  plan  is  inherently  defective  and 
imnecessarily  dangerous,  its  adoption  is  neg- 
ligence entailing  a  liability  upon  the  master 
for  resulting  injuries."  Jobe  v.  Spokane  Gas 
&  Fuel  Co.,  131  Pac.  235,  just  decided;  Ball 
V.  Megrath,  43  Wash.  107,  109,  86  Pac.  382; 
Blair  V.  Spokane,  66  Wash.  399,  405,  119  Pac. 
839;  Etheridge  v.  Gordon  Constr.  Co.,  62 
Wash.  256,  259,  260,  113  Pac.  639;  Rogers  v. 
Valk,  131  Pac.  231,  just  decided;  1  Labatt, 
Master  &  Servant,  §  118. 

[3]  What  Is  reasonable  care  in  a  given  sit- 
uation, whether  as  applied  to  the  question 
of  the  defendant's  negligence  or  that  of  the 
contributory  negligence  of  the  plaintiff,  is 
always  a  question  for  the  Jury,  whenever, 
upon  the  evidence,  reasonable  minds  might 
reach  different  conclusions.  1  Thompson  on 
Negligence,  §  425;  Richmond  v.  Tacoma  Ry. 
&  P.  Co.,  67  Wash.  444,  122  Pac.  351. 

[4]  An  application  of  these  principles  to 
the  conflicting  evidence  presented  by  the  rec- 
ord makes  the  question  of  the  appellant's 
negligence  clearly  one  for  the  Jury.  All  of 
the  respondent's  witnesses  who  testified 
upon  the  subject  stated  that  from  the  begin- 
ning and  throughout  the  work  tbe  forms 
vrere  loosened  from  tbe  concrete  and  shoved 
out  an  inch  to  four  inches  upon  the  project- 
ing rods  before  attaching  the  tackles,  or  con- 
veyer, and  witbout  tying  them  to  the  forms 
above  and  without  other  support  than  tbe 
projecting  ends  of  tbe  four  rods  imbedded  In 
the  pier.  One  of  the  appellant's  witnesses 
coniirmed  this  and  testified  that  neither  tack- 
le, conveyer,  nor  ropes  were  ever  used  with- 
out direction  from  the  foreman.  The  super- 
intending engineer  testified,,  in  effect,  that 
the  men  would  have  no  right  to  use  the 
tackle  or  the  traveler  without  specific  direc- 
tion from  tlie  foreman.  There  was  no  evi- 
dence that  ropes  were  supplied  to  the  two 
men  on  the  day  in  question,  but  there  was 
evidence  that  tools  and  appliances  could  not 
be  secured  from  the  supply  house  without 
a   s[>ecitic   order   front,  tbe   foreman.     The 


foreman  testifled  that  tbe  taekle  was  already 
adjusted  to  the  pier  and  hanging  near  the 
men,  but  this  was  contradicted  by  nearly 
every  other  witness.  He  also  testified  that  he 
directed  the  respondent  and  McNeill  to  at- 
tach the  tackle  before  loosening  the  form, 
but  this  was  denied  by  both  of  these  men  and 
by  andther  man  who  was  present  when  the 
order  was  given  to  loosen  the  forms.  He 
further  testifled  that  the  forms  were  never 
loosened  or  shoved  out  upon  the  rods,  or  even 
the  nuts  and  washers  removed  without  first 
attaching  tackle,  or  conveyer,  or  tying  to  the 
upper  form  with  ropes,  but  he  was  contra- 
dicted in  all  this  by  four  or  five  witnesses. 
It  must  be  conceded  that.  If  the  plan  adopted 
was  to  loosen  the  forms  and  shove  them  out 
without  other  support  than  the  ends  of  the 
rods,  that  plan  was  nnnecessarily  dangerous. 
It  must  also  be  conceded  that  when  but 
three  of  the  four  rods  were  Imbedded  In  the 
concrete  that  unnecessary  danger  was  fur- 
ther,  and  greatly,  unnecessarily  augmented. 
As  one  expert  witness  testified,  the  sustaining 
force  would  not  only  be  greatly  diminished, 
but  would  be  unequally  distributed,  so  that 
a  slight  movement  of  the  top  of  the  heavy 
form  from  the  face  of  the  pier  would  tip 
the  form,  bend  the  rods,  and  cause  It  to  fall. 
It  Is  obvious  that,  being  sustained  by  only 
one  rod  at  the  top  and  two  at  the  bottom, 
any  loosening  of  the  form  from  tbe  concrete 
would  tend  to  cause  it  to  tip  out  at  the  top. 
Moreover,  It  was  obviously  false  economy 
to  use  these  long  sections  which  projected 
more  than  half  their  length  beyond  the  pier. 
This  injected  another  element  of  unnece-ssary 
danger.  If  the  respondent's  witnesses  are 
believed,  the  appellant's  negUgence  in  expos- 
ing tbe  respondent  to  unnecessary  danger 
was  amply  established.  Their  credibility 
was  for  tbe  Jury. 

[5]  2.  Did  the  respondent  assume  tbe  risk? 
That  the  servant  ordinarily  assumes  as  a 
matter  of  law  the  risk  of  those  dangers 
which  are  open  and  obvious  and  necessarily 
Incident  to  the  work  is  also  so  well  estab- 
lished as  to  require  no  citation  of  authority. 
Whether  he  assumes  the  risk  of  extraordina- 
ry dangers  resulting  from  an  unnecessarily 
dangerous  plan  of  operation  adopted  by  tbe 
master  is  dependent  upon  the  openness,  ob- 
viousness, and  imminence  of  the  danger,  and 
upon  bis  appreciation  or  lack  of  appreciation 
of  it.  Tbe  question  becomes  one  of  fact  for 
the  determination  of  tbe  jury  whenever  the 
minds  of  reasonable  men  may  differ  upon  it 
Pearson  ▼.  Federal  Min.  &  Smelting  Co.,  42 
Wash.  90,  84  Pac.  632;  Etheridge  v.  Gordon 
Constr.  Co.,  62  Wash.  256,  113  Pac.  639:  En- 
gelklng  V,  Spokane,  59  Wash.  446,  110  Pac. 
25,  29  L.  R.  A.  (N.  S.)  481;  Jobe  v.  Spokane 
Gas  &  Fuel  Co.,  .131  Pac  235,  just  decided. 

[0]  This  is  tbe  almost  aniversai  rule  where 
the  servant  is  proceeding  upon  n  direct  order 
from  the  master  or  the  master's  representa- 
tive.   In  such  cases  the  servant  only  .assumes 
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tbe  rlBk  when  the  danger  la  open,  obvloas, 
and  api>arent  alike  to  auiu  and  master,  equal- 
ly appcec-iated  by  both,  and  la  so  inmiin«nt 
and  certain  of  disastrous  consequences  as  to 
make  it  Incumbent  upon  tbe  serrant  as  an 
ordinarily  prudent  man  to  either  quit,  work 
or  be. held  to  assume  the  risk.  "The  rule  of 
the  prudent  man"  becomes  the  detenuinatlve 
principle.  Liedke  v.  Moran  Bros.  Co.,  43 
Wash.  428,  86  Pac  646,  117  Am.  St.  Rep. 
1058;  De  Mase  r.  O.  R.  &  Nav.  Co.,  40  Wash. 
108,  82  Pac.  170;  Goldtborpe  v.  Clark-Xicker- 
son  Lbr.  Co.,  31  Wash.  467,  71  Pac.  10»l; 
Dean  v.  O.  R.  &  Nav.  Co.,  38  Wash.  565,  80 
Pac.  842;  Dumas  v.  WalrUle  Lumber  Co., 
64  Wash.  381,  116  Pac.  1091 ;  Nelson  t.  Bal- 
lard Lmnber  Co.,  60  Wash.  690,  111  Pac.  882; 
Ilowland  v.  Standard  Milling  &  Logging  Co., 
50  Wash.  84,  96  Pac.  686 ;  Anustasakas  t.  In- 
ternational Contract  Oov,  67  Wash.  453,  107 
Pac.  342;  Bailey  v.  Mukllteo  Lumber  Co.,  44 
Wash.  581,  87  Pac.  819;  McGovem  t.  Central 
Vermont  B.  Co.,  123  N.  T.  280,  25  N.  B.  373; 
Chesson  t.  Roper  Lumber  Co.,  118  N.  O.  59, 
23  S.  E.  92S;  Bunker  Hill,  etc.,  Co.  r.  Jones, 
130  Fed.  813,  66  O.  C.  A.  363. 

[7]  In  Tiew  of  these  principles,  it  seems 
plain  that  the  question  of  assumption  of  risk 
was  one  for  the  Jury.  The  respondent,  it 
bis  testimony  and  that  of  his  witnesses  Is 
to  be  believed,  had  seen  this  work  performed 
as  he  attempted  to  perform  it  on  the  day  in 
qncRtloh  for  some  time  without  disastrous 
constequences.  He  was  a  man,  so  far  as  the 
record  shows,  of  no  particular  knowledge  as 
to  the  tensile  strength  of  the  rods  upon 
which  the  forms  hung  when  loosened  and 
shoved  out  from  the  face  of  the  pier.  He 
was  ordered  to  do  the  work,  and  proceeded 
to  do  it  in  the  manner  which  he  and  his  wit- 
nesses claim  was  usual.  Moreover,  the  evi- 
dence shows  without  contradiction  that  be 
did  not  know  that  only  three  of  the  rods 
passing  through  the  forms  in  question  were 
imbedded  In  the  concrete.  There  was  no 
evidence  that  his  prior  work  either  by  rea- 
son of  its  natnre  or  location  was  such  as  to 
lead  him  to.  observe  that  fact.  The  evidence 
shows  that  this  was  the  fltst  time  that  any 
of  tbe  forms  had  been  so  placed  as  to  leave 
any  of  the  rods  outside  of  the  concrete  when 
poured.  His  position  upon  the  form  was 
such  that  he  oould  only  see  tbe  projecting 
ends  of  the  rods,  and  there  Is  absolutely  no 
evidence  that  he  knew  or  was  warned  of 
the  fact  that  any  of  the  rods  were  not  Im- 
t)edded  In  tlie  concrete  as  usnal.  This  ele- 
ment of  the  danger,  which  the  Jury  might 
well  have  fonnd  was  the  efflcieut  factor  in 
the  catastrophe,  was  sot  open,  obvious,  or 
apparent  to  the  respondent,  thbugh  well 
known  to- the  appellant's  foreman.  Whether 
with  such  Icnowledge  as  he  had  he  acted  as 
a  reasonably  prudent  man  in  obeying  the 
foreman's  order  to  descend  npon  the  form, 
loosen  It  from  tbe  concrete  and  attempt  to 
shove  it  out  upon  the  rods,  was  a  qne!«tion  of 
fiict  for  the  Jury.    It  cannot  be  said,  in  view 


of  the  confllctJng'  ftvidence,  that  as  a  matter 
of  law. he. assumed  the  risk  oonsequetit  uiM>n 
ob^ience. 

3.  Was  the  respondent  guilty  of  coutribn- 
tory  negligence?  We  think  that  a  fair  pre- 
ponderance of  the  evidence  shows  that  he 
was  doing  the  work.  In  l^and  at  the  time  of 
the  accident  in  the  manner  which  had  l>een 
usual  throughout  the  work  to  tliat  time.  The 
evidence,  as  we  have  seen,  was  conflicting 
as  to  whether  or  not  any  direction  was  given 
by  the  fot'eman  to  attach  the  block  and  tackle 
to  tbe  tartn,  -or  to  tie  it  with  roi)es'to  the 
form  above.  Whether  the  respondent  was 
guilty  ef  contributory  negligence  In  obeying 
the  order  Is  determinable  upon  the  same 
principles  as  those  determining  the  question, 
of  assimiptlon  of  risk.  If  In  so  doing  he  act-  - 
ed  as  an  ordinarily  prudent  man  would  have 
acted  under  the  same  conditions,  he  was  not 
guilty  of  contributory  negligence.  Knudsen 
V.  Moe  Bros.,  66  Wash.  118,  119  Pac.  27; 
Rogers  v.  Valk,  ISl  Pac  231,  Jdst  decided; 
Cook  V.  ChehaUs  River  Lumber  Co.,  48  Wash. 
619,  94  Pac.  189.  Tbe  question  was  one  for 
the  Jury, 

Several  assignments  of  error  are  based  up- 
on certain  Instructions  given  by  the  court, 
and  the  refusal  to  give  certalh  Instructions 
requested  by  the  appellant  We  have  care- 
fully examined  the  instructions  given,  and 
find  that  they  fully  and  clearly  state  the  law 
as  applied  to  the  evidence.  What  we  have 
said  touching  the  evidence  disposes  of  every 
question  raised  upon  the  instructions. 

[81  4.  Finally,  it  is  contended  that  the 
verdict  was  excessive.  The  respondent  suf- 
fered a  compound  comminuted  fracture  of 
the  left  ankle.  The  fibula  was  broken  into 
fragments,  and  several  ideces  of  bone.  In- 
cluding a  part  of  tbe  bone  forming  the  ankle 
Joint,  were  removed.  The  muscles  of  the 
calf  of  the  right  leg  were  torn  away, '  and 
the  right  ankle  was  severely  sprained.  There 
was  considerable  sloughing  of  tbe  muscles  of 
the  right  leg  which  became  gangrenous. 
Large  portions 'of  these  muscles  were  remov- 
ed, leaving  a  cavity  sutBcient  to  conta^i  a 
man's  hand.  The  large  tnnsclee  of  the  leg 
are  permanently  Impaired,  and  there  is 
nothing  Known  to  medical  science  which  will 
change  the  respondent's  present  condition. 
There  was  a  fracture  of  the  eighth  rib  on 
the  right  side^  causing  an  adhesion  of  the 
serous  membrane  of  the  lung  cavity  to  the 
outer  surface  of  the  lung,  which  greatly  in- 
terferes with  respondent's  re^iratlon,  and 
makes  him  liable  to  frequent  recurrences  of 
a  pleuritic  condition,  which  is  very  painful. 
There  were  numerous  other  cuts,  bruises,' 
and  sprains.  Both  of  the  physicians  who 
testified  a'B  to  respondent's  condition '  stated 
unqualifiedly  that  his  injuries  are  of 'a  per- 
manent nature.  Re  was  31  years  old  at  the 
time  of  tbe  injury,  and  had  a  life  expect- ' 
ancy  of  over  &+  years.  He  has-  Incurred  a  • 
$300  doctor's  bill.  While  thfe  verdict  seems ' 
large,  still  in  view  of  the  evidence  we  cannot 
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say  that  It  Is  so  large  as  to  indicate  passion, 
prejudice,  or  other  improper  motive  on  the 
part  of  the  jury  in  assessing  it.    We  find  no 
ground  for  reversal. 
The  judgment  Is  afDrmed. 

MOUNT,  FULLBRTON,  MAIN,  and  MOR- 
RIS, JJ.,  concur. 


EILBRS  MUSIC  HOUSE  t.  HOPKINS  et  al. 

(Supreme  Court  of  Washington.    April  28, 
1913.) 

1.  Pbincipal  and  Subett  (I  129*)  —  Notice 
OF  Default— Waiveb  by  Subett. 

A  surety  on  a  building  contract,  who,  upon 
receiving  formal  notice  of  default  by  the  prin- 
cipal, did  not  object  thereto  because  not  given 
within  30  days,  as  required  in  the  bond,  and 
notified  the  owner  to  complete  the  work  at  its 
expense,  tbereby  waived  the  provision  requiring 
notice  of  default  within  30  days. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  ii  366-372;  Dec.  IHg.  f 
12«.*] 

2.  Pbircipal  and  Subett  (§  149*)— Pbovi- 
siONS  OF  Co NTBACT— Waive*. 

Where  the  surety  on  a  building  contract 
had  the  suit  upon  its  bond  delayed  at  its  re- 
quest, it  cannot  afterwards  complain  that  the 
suit  was  not  brought  within  six  months  after 
the  work  was  completed,  as  required  by  the 
contract,  having  waived  that  provision. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  i  414;  Dec  Dig.  i 
149.*] 

3.  Pbincipal  and  Subett  (§  129»)  —  Dis- 
charge OF  Surety — Estoppel  bt  Conduct. 

A  surety  on  a  building  contract  cannot 
complain  that  a  certain  sum  was  paid  to  the 
contractors  by  the  principal  after  the  contrac- 
tors had  defaulted,  where  it  was  paid  to  the  re- 
ceiver of  the  contractors  by  direction  of  the 
surety. 

[Ed.  Note. — For  other  eases,  see  Principal 
and  Surety,  Cent.  Dig.  1$  366-372 ;  Dec.  Dig.  i 
129.*] 

4.  Interest  (i  47*)— Comuencement  of  Ac- 
tion. 

Interest  was  properly  allowed  on  the 
amount  found  due  plaintiff  from  the  time  the  ac- 
tion was  filed,  in  an  action  on  a  bond  for  the 
construction  of  a  building  to  be  constructed  for 
plaintiff. 

[Ed.  Note.— For  other  eases,  see  Interest, 
Cent.  Dig.  §§  106-112;  Dec.  Dig.  S  47.*] 

Department  1.  Appeal  from  Superior 
('ourt,  Spolsane  Cxunty;  Thos.  E.  Grady, 
Judge. 

Action  by  the  Ellers  Music  House  against 
B.  P.  Hopkins  and  others.  Prom  a  judgment 
for  plaintifT,  defendant  Pacific  Surety  Com- 
pany appeals.    Afflriued. 

Cannon,  Ferris  &  Swan,  of  Spokane,  for 
appellant.  Belden  &  Losey,  of  Spokane,  for 
respondent. 

MOUNT,  J.  On  June  27,  1910,  the  plain- 
tiff and  the  defendants  Hopkins  &  Feigbt 
entered  into  a  contract  by  the  terms  of  which 
the  said  defendants  agreed  to  make  certain 
excavations  and  remove  an  old  building  for 
the  purpose  of  erecting  a  new  building  upon 


a  certain  lot  in  Spokane,  according  to  the 
plans  and  specifications  agreed  to,  for  the 
price  of  $5,675.  The  work  was  to  be  com- 
pleted on  the  18th  day  of  August  1910.  To 
secure  the  faithful  performance  of  this  con- 
tract the  contractors  executed  a  bond,  wltb 
the  Pacific  Surety  Company  as  surety,  in  the 
sum  of  $10,000.  The  contractors  defaulted 
in  their  work.  Subsequently  the  Surety 
Company  was  notified  thereof  and  Instructed 
the  plaintiff  to  complete  the  work  at  the  ex- 
pense of  the  Surety  Company.  The  surety 
bond  provided' "that  the  surety  shall  be  im- 
mediately notified  of  any  breach  of  said  con- 
tract by  said  principal."  It  also  provided 
that  any  suits  brought  against  the  surety 
to  recover  on  said  bond  must  be  instituted 
within  six  months  after  the  first  breach, 
"and  In  no  event  shall  any  action  be  brought 
against  the  surety  hereunder  after  the  expi- 
ration of  six  months  after  the  completion 
of  the  work  under  said  contract"  ThU  ac- 
tion was  brought  to  recover  on  the  bond  by 
reason  of  the  breach  of  the  contract  There 
was  no  api)earance  In  the  case  on  the  part 
of  Hopkins  &  Felght,  contractors.  The  case 
proceeded  to  trial  against  the  defendant 
Pacific  Surety  Company  alone.  The  case 
was  tried  to  the  court  without  a  Jury.  Find- 
ings of  fact  were  made  in  favor  of  the  plain- 
tiff, and  judgment  was  rendered  against  the 
defendant  Pacific  Surety  Company  in  the 
sum  of  $1,440.25,  with  interest  from  August 
11,  1911,  the  date  when  the  complaint  was 
filed.  The  defendant  Pacific  Surety  Compa- 
ny has  appealed  from  that  judgment. 

It  is  apparently  conceded  that  the  agent  of 
the  Surety  Company  was  notified  on  Septem- 
ber 22,  1910,  that  the  contractors  had  not 
completed  the  work.  And  on  October  5, 1910, 
a  formal  notice  was  served  upon  the  local 
agent  of  the  Surety  Company  advising  the 
company  that  the  contractors  had  defaulted, 
and  requiring  the  Surety  Company  to  finish 
the  work  according  to  the  contract.  The 
Surety  Company  replied  to  this  notice  as  fol- 
lows: "We  instruct  you  to  complete  at  our 
expense.  Pacific  Surety  Company,  by  H.  W. 
Newton,  Attorney  in  Fact"  Newton  was  the 
gennal  agent  and  attorney  in  fact  r^resent- 
ing  the  Surety  Company  In  tills  state,  and 
executed  the  bond  in  controversy  as  such 
agent  The  suit  was  not  brought  upon  the 
bond  until  August,  1911. 

The  court  found :  "That  the  defendant  Pa- 
cific Surety  Company  waived  the  terms  and 
conditions  of  said  bond  with  reference  to 
the  retention  of  the  15-  per  cent  of  the  con- 
tract price,  provided  for  in  said  iKtnd,  aitd 
also  with  reference  to  the  giving  notice  in 
case  of  default,  and,  further,  by  its  duly 
authorized,  legal,  and  constituted  agent 
waived  all  the  other  terms  and  conditions  of 
said  bond  relative  to  notice,  retention  of 
money,  and  time  within  which  suit  might  be 
brought  under  said  bond;  that  said  waiver 
was  communicated  to  the  plaintiff,  and  the 
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plaintiff  acted  thereon;  that  the  defendant 
Pacific  Surety  Company  acted  thereon;  that 
the  agent  of  the  defendant  Pacific  Surety 
Company,  H.  W.  Newton,  was  at  all  times  au- 
thorized to  waive  the  different  proTlslons  of 
said  contract,  and  did  waive  the  same,  and 
the  said  waiver  by  the  said  H.  W.  Newton, 
as  agent  for  said  Pacific  Surety  Company, 
was  ratified,  approved,  and  acquiesced  In  by 
the  defendant  Pacific  Surety  Company." 

It  is  argued  by  the  appellant  that  there  Is 
no  evidence  to  Justify  this  finding  of  the 
court,  and  that  under  the  case  of  Ilse  v. 
iBtna  Indemnity  Co.,  69  Wash.  484,  125 
Pac.  780,  the  court  should  have  dismissed  the 
action  because  notice  of  default  was  not  giv- 
en within  30  days,  and  also  because  the  ac- 
tion was  not  brought  within  6  months  after 
the  completion  of  the  work. 

While  It  is  conceded  that  formal  notice  of 
default  of  the  contractors  was  not  given 
within  30  days,  as  provided  for  in  the  bond, 
the  evidence  is  clear  to  the  effect  that  when 
formal  notice  was  given  to  the  Surety  Com- 
pany the  company  made  no  objection  on  that 
account,  but  Its  general  agent  and  the  agent 
who  issued  the  contract  of  indemnity  notified 
the  plaintiff  to  proceed  to  complete  the  work 
at  the  expense  of  the  Surety  Company. 

[I]  It  is  plain,  we  think,  that  this  amount- 
ed to  a  waiver  of  that  clause  of  the  con- 
tract In  Parsons  t.  Pacific  Surety  Co.,  69 
Wash.  595,  125  Pac.  954,  and  also  in  Mon- 
ro V.  National  Surety  Co.,  47  Wash.  488,  92 
Pac.  280,  we  held  that  failure  to  give  this 
notice  in  this  class  of  cases  is  only  a  de- 
fense, in  so  far  as  the  surety  has  been  dam- 
aged and  prejudiced  by  such  failure.  There 
is  no  claim  here  that  there  was  any  preju- 
dice on  account  of  failure  to  give  the  notice. 
In  Ilse  V.  .^tna  Indemnity  Co.,  69  Wash. 
485,  125  Pac.  781,  where  there  was  a  provi- 
sion in  the  contract  like  the  one  under  con- 
sideration, requiring  suits  to  be  instituted 
within  six  months  after  the  completion  of 
the.  work  specified  in  the  contract,  where  the 
suit  was  commenced  more  than  three  years 
after  the  completion  of  the  work,  we  held 
that  the  court  properly  refused  any  relief. 
But  we  there  said:  "The  authorities  gen- 
'  erally  agree  that  it  is  competent  for  the 
parties  to  an  indemnity  bond  to  fix  a  period 
of  limitation  different  from  that  provided  by 
statute,  and  we  think  the  better  rule  Is  that 
the  limitation.  If  reasonable — and  there  is  no 
reasonable  excuse  for  delay  in  the  com- 
mencement of  the  action — is  binding  upon 
the  parties.  ♦  •  •  To  determine  whether 
the  limitation  upon  the  commencement  of  the 
action  is  reasonable,  the  bond,  ttie  contract, 
and  the  facts  of  the  particular  case  must  bs 
considered  together." 

[2]  In  this  case,  while  the  action  was  not 
brought  within  six  months  after  the  work 
was  completed,  there  was  evidence  to  the 
effect  that  the  suit  was  delayed  at  the  re- 


anest  of  counsel  for  the  Surety  Company. 
The  court  heard  this  evidence  and  no  doubt 
believed  that  state  of  facts.  It  follows,  of 
course,  that  where  thece  was  a  delay  at  the 
request  of  the  Surety  Company  or  Its  rep- 
resentatives it  cannot  be  heard  to  say  that 
the  action  was  not  brought  within  time.  In 
other  words,  the  court  properly  found,  upon 
sufficient  evidence,  that  there  was  a  waiv- 
er of  both  these  provisions  of  the  contract 
by  the  Surety  Company. 

[3]  Appellant  argues  that  the  court  erro- 
neously allowed  |700,  which  was  paid  to  the 
contractors  after  they  had  defaulted.  The 
evidence  shows  that  the  contractors  were  in- 
solvent, and  that  a  receiver  had  been  ap- 
pointed. This  $700  was  paid  to  the  receiv- 
er by  direction  of  Mr.  Newton,  agent  for  the 
Pacific  Surety  Company;  the  Surety  Com- 
pany cannot  now  complain  that  it  was 
wrongfully  paid. 

[4]  Appellant  also  argues  that  the  court 
erred  in  allowing  Interest  on  the  amount 
found  due  to  the  plaintiff  from  the  time  the 
action  was  filed.  Interest  was  properly  al- 
lowed under  the  rule  in  Gray  v.  Beeves,  89 
Wash.  374,  125  Pac.  162. 

Finding  no  error,  the  Judgment  Is  af- 
firmed. 

CROW,  a  J.,  and  .GOSB  and  PARKER, 
JJ-  concur. 


MATTHEWS  et  ui.  t.  CITT  OF  ELLENS- 
BURG  et  al. 

(Supreme  Court  of  Washington.    April  28, 
1913.) 

1.  MUNICIPAI,  CORPOBATIONS  (g  271»)  —  IM- 
PROVEMENTS—WaTEKWOBKS  —  Pboceedinqs 
TO  Establish. 

Rem.  &  BaL  Code,  {i  8005,  8006,  author- 
izing an^  city  to  construct  and  operate  water- 
works within  or  without  its  limits  to  furnish 
water  to  its  inhabitants  and  others,  and  provid- 
ing for  the  submission  to  the  voters  of  the  ques- 
tion of  80  doing,  empower  a  city  to  provide  for 
the  construction  of  a  water  supply  system,  and 
of  a  water  distributing  system,  as  complete  in- 
dependent systems,  and  an  ordinance  providing 
for  the  acquisition  of  a  supply  system  may  pro- 
vide for  a  submission  of  the  question  to  the 
voters,  and  the  mere  fact  that  it  provides  for 
the  constrnction  of  an  independent  distributing 
system  by  local  assessment  on  property  specially 
henefited  does  not  affect  the  validity  of  the 
adoption  by  the  voters  of  the  proposal  to  ac- 
quire a  supply  system. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  726;  Dec.  Dig.  t 
271.*] 

2.  MuNicrPAi.  CoBPOBATioNS  (|  279»)— TiOCAt 

IMPBOVEMKNTS      —      WaTEB       DISTBIBUTINO 

System 

Under  Laws  1911,  c.  98,  g$  8,  19,  providing 
that  any  local  assessment  may  be  initiated  di- 
rectly by  the  city  council,  by  resolution  declar- 
ing an  intention  to  order  the  improvement, 
without  submitting  the  question  to  the  voters, 
a  city  may  provide  by  resolution  of  its  council 
for  the  construction  of  a  water  distributing 
system  at  the  cost  of  the  iwoperty   specially 
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benefited,   without  sabmTtttnt   tbe  question   to 
the  voters. 

[Ed.  Note.— For  other  eases,  see  ManicliMl 
CorporauoM,  Cent.  Dig.   {  739;    Dec.   IMs-  f 

3.  MUNICIPAi  CORPOBATIONS  (§  2T9*)— LofcAL 

iMPBovEiiKNTS— Water  DisTRiButixo  Sts- 

'    TSM. 

•  A  city  may,  without  evading  the  requirft- 
ment  of  the  .statute  to  submit  questions  to  the 
voters,  provide  for  the  construction  of  a  water 
distributing  syBtem  at  the  cost  of  property  spe- 
cially benefited,  as  a  system  independent  of  a 
water  supply  system,  the  qiieetion  of  the  ac- 
quisition of  wlikU  was  submitted  to  the  voters. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent   Dig.   g   739;    Dec.  Dig.   f 

4.  MrNICIPAI,  COBPORATIONS   (§  321*)— LOCAL 

luPROVEVEisTS— Special  BENEnis. 

Under  Laws  1911,  c.  98,  i  10,  authorizing 
any  city  council  to  initiate  local  improvements 
and  determine  the  property  specially  benefited 
'  thereby,  the  question  whether  a  water  distrib- 
uting system  constitutes  a  general  benefit  only, 
and  is  of  no  special  benefit,  ran  only  be  urged 
before  the  council  on  a  hearing  on  the  assess- 
ment roll  for  the  cost  of  the  work. 

[Bd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  }§  837-840;  Dec.  Dig. 
«  321.*] 

5.  MUNICIFAI.  COBFOBATIONS   (g  331*)— LOCAI. 
1UPB0VBMENT8 — CONTBACia— liONDS. 

Laws  1911,  c  98,  gg  46,  48,  authorize  the 
issuance  of  bonds  for  local  improvements  to 
the  contractor  for  the  improvement  A  city 
offered  its  bonds  for, local  improvements  for 
sale,  but  received  no'  bids.  Calls  were  then 
made  for  bids  for  the  performance  of  the  woric 
without  specifying  that  the  work  would  be 
paid  for  in  bonds,  but  specifying  that  bids  for 
the  work  must  be  made  on  the  form  prepared 
by  the  city  engineer.  The  form  provided  that 
the  work  would  be  paid  for  in  bonds  issued 
ugninst  the  revenue  of  the  improvements.  Bids 
were  made  on  the  forms  furnished  by  the  city 
engineer.  Held,  that  the  fact  that  the  call  for 
bids  did  not  state  that  the  work  would  be  paid 
for  in  bonds  was  at  most  a  mere  irregularity, 
not  affecting  the  validity  of  contracts  for  the 
work. 

lEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  gg  856,  857;  Dec.  Dig. 
S  G.".!.*] 

6.  Municipal  Cobpobations  (g  339*)— Local 
Improvements  —  Rbskbvation  of  Part  of 

.   Cost. 

A  city  contracting  for  the  construction  of 
a  local  improvement  may  stipulate  for  a  reser- 
vation of  15  per  cent,  of  the  estimate  until  30 

•  days  after  completion  of  the  work,  thoueh  an 
ordinance  provides  for  a  reservation  of  25  per 

•  cent,   of  the  estimate.,   since   the .  power  which 
provided  for  the  reserve  fund  could  waive  it 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §g  8(>8,  870-873;  Dec. 
Dig.  g  X59.*] 

Deiwrtment  1.  Appeal  from  .Superior 
Court,  Kittitas  County;  Ralph  Kauffman, 
Judge. 

Action  by  .T.  D.  Matthews  and  wife  against 
the  City  of  Ellensburg  and  another.  From  a 
Judgment  of  ditanlssal,  plaintiffs  appeaL  Af- 
.flrmed. 

Carroll  B.   Graves,  of  Seattle,  for  appel- 

iantti.    BalliD^er.  Battle,  llulbert  &  Shorts, 

-  of  Seattle,  and  Jay  A.  Wliitfield  and  E.  E. 

Wager,  both  of  Ellenaburg,  for  respondents. 


Mount,  T.  This- action'  was  broui^t  by 
tbe  plaintiffs  as  taxpayers  to  prevent  the  de- 
livery of  certain  bonds  to  the  defendant  In- 
terna t1«nA.I  Contract  Company  by  the  city 
of  EUensbiMg,  and  also  to  enjoin  the  Inter- 
national'Contract  Company  from  pcoceeding 
under  a  contract  fmr  the  eanstmction  of  eer- 
tain  wa'tenvorks  for  tbe  city.  Upon  issues 
Joined  the  case. was.  tried  to  tbe  court  with- 
out a  Jury  and  resulted  in  a  dlsmlssaL  Plalo- 
tiffs  have  appealed  from  that  Judgment 

The  facts  are  not  disputed  and  are,  in 
substance,  as  follows: 

Tl)e  city  of  Kllensburg  ia  a  city  of  the 
third  class.  The  city  and  its  inhabitants  are 
supplied  with  water  for  fire,  domestic,  and 
other  purpojies  by  a  waterworl^s  system  op- 
erated by  a  private  corporation  under  a 
franchise  from  the  city.  On  August  7,  1911, 
■the  city  passed  ordinance  No.  549,  which 
specilied  and  adopted  a  system  and  plan  for 
tlie  construction  of  a  water  supply  by  the 
dty.  It  declared  the  estimated  cost  of  the 
plan  and  provided  tliat  ,the  system  to  be 
constructed  shovild  be  paid  for  by  bonds  pay- 
able, principal  and  interest,  from  tbe  reve- 
nues of  the  system.  Tbe  ordiiuince  also  pro- 
vided for  a  submission  of  the  system  and 
plan,  together  with  the  method  of  payment, 
for  ratification  or  rejection  to  the  qualified 
voters  of  the  city  at  a  special  election  to  be 
held  on  September  5,  1911.  The  plan  pro- 
vided that .  a  well  or  wells  should  be  put 
down  on  certain  property  described  In  the 
ordinance,  a  pumping  station  and  certain 
pumps  and  other  machinery,  and  a  reservoir 
to  be  constructed  on  lands  described,  a  pole 
line  to  transmit  electric  power  to  operate 
said  pumping  plant  from  the  municipal  plant, 
and  a  main  pipe  line  from  the  pumping  sta- 
tion to  said  reservoir  and  to  the  dty.  The 
ordinance  estimated  the  'cost  of  the  plant  at 
$100,000,  the  money  to  be  derived  by  the 
sale  of  special  bonds  Issued  against  the  earn- 
ings of  the  plant.  The  ordinance  also  con- 
tained the  following:  "It  is  proposed  that 
said  above-described  waterworks  plant  be 
connected  with  distributing  system  located 
within  the  limits  of  said  dty,  which  shall  be 
constructed  by  said  city  by  local  assessment 
upon  the  property  spedally  benefited  thereby, 
or  by  such  other  method  aa  the  dty  may 
ado9t." 

On  August  11, 1911,  the  dty  cwnnefl  passed 
a  resolution  declaring  the  intention  of  said 
dty  to  constrnct  a  water  distilbntliig  system 
within  the  limits  of  the  city,  the  cost  and 
exjiense  of  which  was  to  he  borne  by  the 
property  specially  benefited.  Thereafter,  on 
September  5,  1911,  the '  waterworks  plan  as 
proposed  by  ordinance  No.  B49  was  snbmltted 
to  the  voters,  and  the  earns  was'  approved 
by  the  necessary  vote.  Thereafter,  on  Oc- 
tober 16,  1911,  the  dty  passed  an  ordinance. 
No.  S.'SS,  which  provided  for  the  construction 
of  the  water  distributing  system  In  accord- 
lince'  with  the  resolution  of  Aogust  11, 1911. 


'  *For  otBer  tttUt  see  same  topic  and  section  Nl/UBEIB'ln  Dtc.  Dig.  ik  Am.  Dig.  K«7>H«.  Series  *  Rep'r  Indaate 
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4a>d.  provided -for  tlM»  payeaeiit  therefor  by 
bQBds  at  tbe  CQSt  and  exLiense  of  the  proper- 
ty specially  (^neiflted  thereby^  by  special  as- 
sessment agaiust,,  the  proi>erty  witbiii  tbe  dls- 
tMct  to  tbe  aiuowit.pf  $uaOOO,  the  estimated 
eost;  tbexeof.  Aftef  tbe  approml  of  ordt- 
nance  No.  549,  wblcb  provided  for  the  water- 
works plant  and  system  without  tbe  dty,  bat 
did  not  Include  tbe  distributing  systeEi,  the 
city  cpuacil  instructed  the  clerk  to  advertise 
for  tbe  sale  of  both  tbe  special  water,  bonds 
and  local  improvement  ,distrl<*t  bonds.  Tbe 
clerk  on  October  23,  1811,  published  notices 
calling  ivr  bids  for  tbe  purcbase  of  the  water 
bonds  and  the  local  Improvement  bonds  set>- 
arately.  No  bids  were  received  for  either  of 
these  issues.  Thereafter,  on  November  29, 
1911,  the  city  clerk,  under  tbe  direction  of 
the  city  council,  again  published  notice  offer- 
ing for  sale  tbe  special  bonds  under  ordi- 
nance No.  549,  and  calling  for  bids  for  sucb 
bonds;  and  at  tbe  same  time  tbe  clerk  also 
pnblisbed  notice  offering  for  sale  tbe  local 
Improvement  bonds  to  be  Issued  under  ordi- 
nance No.  558,  and  also  calling  for  bids  for 
tbe  performance  of  tbe  work  In  constructing 
a  reservoir,,  pumping  plant,  wells,  etc.,  as 
provided  for  in  ordinance  Na  549  and  for 
tbe  water  distributing  system  under  ordi- 
nance No.  658.  This  notice  did  not  specify 
that  the  work  of  construction  of  the  water- 
works plant  and  the  distributing  system  would 
be  paid  for  in  bonds,  but  it  did  specify  that 
all  bids  far  work  must  be  wade  on  a  form 
prepared  by  tbe  city  engineer.  This  form 
provided  that  the  work  on  the  distributing 
system  within  tbe  dty  would  be  paid  for  in 
bonds  Issued  to  the  contractor  upon  tbe  spe- 
cial assessment  fund  and  that  the  work  on 
the  water  supply  plant  outside  the  city  would 
be  paid  for  in  bonds  Issued  against  tbe  reve- 
nues of  tbe  system.  Thereafter,  bids  were 
received  upon  forms  furnished  by  tbe  city 
engineer,  and  each  bidder  agreed  to  take  said 
bonds  at  par  in  payment  for  tlie  work.  Bids 
were  made  for  each  piece  of  work  separately, 
to  bf3  paid  for  in  bonds  as  stated.  Tbe  bid 
of  tbe  defendant  International  Contract  Com- 
Itany  was  the  lowest  bid  for  tbe  construction 
of  tbe  pumping 'plant  outside  the  city,  and 
also  tbe  lowest  bid. for  the  construction  of 
tbe  distributing  plant  inside  tbe  city,  and 
well  within  the  estimates.  The  contract  was 
awarded  to  the  International  Contract  Com- 
pany, and  said  company,  upon  the  execution 
of  the  contract,  began  work.  Whereupon  tbe 
plaintiffs  brought  this  action  to  prevent  the 
delivery  of  tbe  bonds,  and  to  enjoin  the  city 
and  tbe  other  defendants  from  proceeding 
with  tbe  construction  work  under  tbe  con- 
tract 

Tile  appellants  argue  that  tbe  court  erred 
in  dismissing  the  action  for  several  reasons 
which  we  sliall  notice  in  their  order. 

[1]  I.  It  is  contended  that,  because  tbe 
proposed  work  was  not  an  addition  to  or 
betterment  of  existing  waterworks  and  did 
not  specify  a  plan  for  a  completed  system  | 


and  declare  tbe  esUipated  cost  and  submit 
sucb  plan  for  ..the  ratification  of  tbe  quali- 
fied voters,  tbe  dty  wa^  without  authority 
to  proceed  •  with  th^  work  In  short,  as  vfe 
understand  appellants'  position,  it  is  that  tbe 
dty  was  authorized  only  to  adopt  ,a  complete 
system,  for  obtaining ,  and  delivering  water 
to  the  consumers. 

It  will  be  noticed  that  Um  dty  attempted 
to  and  did  bg-  ordinaoQe  No.  549  adopt  a  plan 
with  all  the  necessary,  reauirements  for  ob- 
taining a  watfr  supply.  That  ordinance  did 
not  provide  for  a  distributing  system  within 
tbe  city..  CoiJMisel  for  appellants  maintain 
that  the  supply  and  distributing  systems  con- 
stitute tbe  whole  of  the  waterworks  and  that 
tbe  city  could  pot  adopt  one  without  the 
other.  We  are  of  tbe  opinion  that  this  re- 
sult does  not  necessarily  follow.  Tbe  statute 
(section  8005,  Bern.  &  Bal.  Code)  provides: 
"Anj'  Incorporated  dty  or  town  within  the 
state  be,  and  is  hereby,  antborized  to  con- 
struct, condemn  and  purchase,  purchase,  ac- 
quire, add  to,  maintain,  conduct  and  operate 
waterworks,  within  or  without  Its  limits,  for 
tbe  purpose  of  furnishing  sucb  dty  or  town 
and  tbe  Inhabitants  thereof,  and  any  other 
persons,  with  an  ample  supply  of  water  for 
aU  uses  and  purposes,  public  and  private. 
•  •  •  "  The  next  section  provides:  "When- 
ever tbe  dty  council  •  ♦  •  of  any  such 
dty  or  town  shall  deem  It  advisable  that  the 
city  or  town  *  ♦  *  shall  purcbase,  ac- 
quire or  construct  any  public  ulility  mention- 
ed in  section  8005,  •  *  *  tbe  common 
coundl  •  *  •  shall  provide  therefor  by 
ordinance,  which  shall  spedfy  and  adopt  the 
system  or  plan  proposed,  and  declare  tbe 
estimated  cost  thereof  as  near  as  may  be. 
and  the  same  shall  be  submitted  •  *  *  to 
tbe  qualified  voters." 

By  the  first  section  above  quoted  it  is 
clear  that  a  city  is  authorized  to  construct 
and  maintain  waterworks  without  tbe  lim- 
its of  tbe  dty  for  the  purpose  of  furnishing 
such  town  and  the  Inhabitants  thereof  with 
a  supply  of  water.  While  it  is  no  doubt 
necessary  that  tbe  water  supply  shall  be 
distributed  to  users  In  different  parts  of  the 
city,  it  does  not  necessarily  follow  that  tbe 
city  In  adopting  a  plan  and  system  for  sucb 
supply  must  at  the  same  time  construct  a 
distributing  system.  It  may  do  so  as  a  mat- 
ter of  course,  and  of  necessity  some  dis- 
tributing system  must  at  some  time  be  fur- 
nished; but,  before  tbe  distributing  system 
is  furnished,  it  Is  proper  that  tbe  supply 
shall  be  provided  for,  and  tbe  city  in  this 
case  by  the  ordinance  and  tbe  plans  for  the 
supply  system  did  not  undertake  to  adopt 
or  provide  for  a  distributing  system.  It  is 
true  tbe  ordinance  which  adopted  the  sup- 
ply system  also  stated  that  it  was  further 
proposed  that  a  supply  plant  would  be  con- 
nected with  a  distributing  system  located 
within  the  limits  of  the  dty  which  is  to  be 
constructed  by  said  dty  by  local  assessment 
upon  tbe  property,  specially  benefited  thereby. 
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But  that  clause  In  tbe  ordinance  was  for 
the  Information  of  tbe  voters  and  was  not 
necessary  to  the  ralldity  of  the  supply  sys- 
tem which  was  provided  for.  The  supply 
system  was  to  be  a  completed  system  within 
Itself  for  that  purpose,  and  the  distributing 
system  was  to  be  provided  for  In  another 
method  entirely  consistent  with  the  powers 
and  duties  of  the  dty.  It  is  tme  that  we 
said  in  State  ex  reL  Oralg  v.  Town  of  New- 
port, 70  Wash.  — ,  126  Pac.  637:  "We  find 
no  warrant  for  holding  that  a  council  may, 
by  mere  resolution,  do  jpiecemeal  what  it 
may  not  do  as  an  entirety.  If  it  could  adopt 
and  purchase  or  lease  a  source  of  supply 
without  plan  or  submission.  It  could,  with 
equal  show  of  reason,  carry  out  as  separate 
acts  in  the  same  way  each  detail  of  a  new 
water  system,  and  the  statute  would  be  nu- 
gatory." But  that  was  said  in  reference  to 
a  case  where  we  held  that  the  city  could 
not  adopt  a  plan  by  mere  resolution,  or  pur- 
chase a  source  of  supply  without  submission 
to  a  vote  of  the  people  of  the  dty.  It  does 
not  apply  to  a  case  where  the  city  may  do 
fl  work  as  an  entirety,  or  to  a  case  where 
the  plan  has  been  adopted  by  a  vote  of  the 
people.  We  are  of  the  opinion  that  the  dty 
was  justified  under  the  statutes  and  ordi- 
nance above  quoted  in  adopting  and  treat- 
ing the  water  supply  as  a  completed  part 
of  the  system,  and  that  It  was  not  neces- 
sary In  order  to  be  valid  that  the  whole  sys- 
teip  for  obtaining  the  supply  and  distribu- 
tion of  the  water  should  be  made  at  the 
same  time.  To  hold  otherwise  would  be  to 
say  that  a  part  of  a  distributing  system 
could  not  be  constructed  without  the  whole 
thereof,  when  it  Is  common  knowledge  that 
large  areas  of  any  dty  do  not  require  a  dis- 
tributing system  for  water,  because  such 
areas  are  xmoccupied.  We  think  It  was  the 
intention  of  the  Legislature  to  authorize 
dtles  to  construct  their  water  plants  In  a 
businesslike  way  as  the  same  may  be  found 
necessary  by  the  city,  and  that  a  part  of 
an  entire  contemplated  system  ndght  be 
completed  at  one  time  and  the  other  parts 
built  as  necessities  require. 

[2]  II.  It  is  argued  that  the  resolution 
creating  the  local  Improvement  district 
passed  by  the  dty  council  on  August  11, 
1911,  was  in  excess  of  the  powers  of  the 
city  coundl,  for  the  reason  that  It  was  pass- 
ed before  the  special  election  of  September 
5,  1911.  We  think  ther?  Is  no  merit  In 
tills  contention,  because  the  distributing  sys- 
tem was  adopted  by  a  resolution  of  the  dty 
council  and  was  independent  of  the  plan 
which  was  submitted  to  the  voters.  In  oth- 
er words,  the  vote  of  the  people  on  the  svv 
ply  plan  did  not  necessarily  control  the  ju- 
risdiction of  the  city  coundl  to  order  the 
local  Improvement  The  local  improvement 
was  for  the  purpose  of  furnishing  water  di- 
rectly to  the  property  benefited,  while  the 
supply  system  was  a  general  benefit  to  the 
whole  city.    The  statute  (Laws  of  1911,  {  8, 


p.  443)  prr.vldes  that  any  local  ImprovA- 
ment  may  be  initiated  directly  with  the  dty 
or  town  council  by  a  resolution  dedarlng  Us 
intention  to  order  such  improvement.  No 
submission  to  the  voters  Is  necessary,  and 
the  action  and  dedsion  of  the  copndl  on 
such  question  Is  final  and  conclusive.  Sec- 
tion 19,  p.  451,  Id. 

[3, 4]  III.  Appellants  next  contend  that  the 
Initiation  of  the  local  Improvement  district 
was  a  part  of  the  proposed  water  system, 
and  was  an  evasion  of  the  requirement  to 
submit  that  portion  of  the  plan  and  Its  es- 
timated cost  to  the  vote  of  the  people;  that 
the  system  constitutes  a  general  benefit  to 
the  community  at  large  and  cannot  possibly 
be  of  any  special  benefit  to  the  dty  by  rea- 
son of  the  fact  that  a  private  water  system 
is  already  in  use;  that  the  owners  of  real 
estate  within  the  dty  receive  no  benefit  oth- 
er than  tbe  general  public  received. 

It  is  no  doubt  true  that  tbe  distributing 
system  proposed  to  be  constructed  ai)on  the 
Improvement  district  plan  will  be  used  In 
connection  with  the  water  supply  system. 
But  as  we  have  seen  above,  these  two  works 
may  be  constructed  separately  and  paid  for 
in  the  manner  provided  fpr  in  tbe  contracts. 
It  was  understood  by  all  the  voters  of  tbe 
city  who  had  Informed  themsdves  of  the 
proposed  plan  as  submitted  for  a  water  sup- 
ply that  a  distributing  system  would  there- 
after be  constructed.  So  that  the  Toters 
knew  what  was  sought  to  be  attained,  and 
they  consented  thereto.  We  think  It  can- 
not be  said  that  there  was  any  evasion. 

On  the  other  points,  to  the  effect  that  the 
distributing  system  constitutes  a  general 
benefit  and  is  of  no  spedal  benefit:  Those 
questions  can  only  be  urged  to  the  conncU 
on  a  hearing  upon  the  assessment  roll  for 
the  local  Improvement  Laws  of  1911,  p. 
444,  f  10. 

[6]  IV.  Appellants  further  argue  that  the 
ordinances  did  not  provide  for  the  issuance 
of  bonds  In  payment  of  the  work,  and  that 
there  was  no  notice  to  contractors  that  the 
work  was  to  be  paid  for  in  bonds. 

As  we  have  seen  above,,  the  bonds  were 
ofl^ered  for  sale  and  no  bids  were  received 
therefor.  Calls  were  then  made  for  bids, 
and  bidders  were  notified  that  bids  would 
be  made  upon  blank  forms  furnished  by  the 
engineer.  And  bids  were  made  upon  these 
forms,  which  provided  that  payment  may  be 
made  by  delivering  l>onds  at  par.  The  act 
of  1911  by  which  these  Improvements  were 
authorized  provides  for  the  issuance  of 
bonds,  and  that  the  same  may  be  issued  to 
the  contractor  constructing  the  improve- 
ment Sections  46  and  48,  Laws  of  1911,  pp. 
471,  472.  It  is  immaterial  that  notice  to  the 
contractors  did  not  state  that  the  work  up- 
on which  bids  were  asked  would  be  paid 
for  in  bonds,  as  the  notices  pnMded  that 
blank  forms  for  bids  furnished  by  the  en- 
gineer only  could  be  used;  these  blank 
forms  did  provide  for  payment  In  bonds.    At 
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most,  this  .was  a  mere  Irregularity  whidb 
did  not  affect  the  validity  of  the  contracts. 
Kueeland  v.  Furlong,  20  Wis.  437;  North 
Yakima  v.  Scudder,  41  Wash.  15,  82  Pac. 
1022. 

[6]  V.  Lastly,  It  Is  contended  by  the  ap- 
pellants that  the  contract  which  the  city 
finally  made  with  the  International  Contract 
Company  was  not  in  conformity  wit^  ordi- 
nance Ko.  557  relating  to  local  improve- 
ments, because  that  ordinance  provides  that 
a  reserve  fund  of  25  per  cent  of  the  esti- 
mate shall  be  withheld  for  a  period  of  30 
days  after  final  completion  of  the  improve- 
ment, while  the  contract  provides  for  a  re- 
serve fund  of  only  15  per  cent  Morau  v. 
Thompson,  20  Wash.  525,  56  Pac.  29,  is  cit- 
ed to  sustain  this  position.  That  was  a 
case  where  the  charter  required  a  certain 
amount  to  be  withheld,  and  the  city  coun- 
cil, of  course,  was  bound  by  the  provisions 
of  the  charter;  while  In  this  case  the  re- 
serve fund  of  25  per  cent,  was  provided  f<*r 
by  ordinance.  The  power  which  provided 
for  the  reserve  fund  of  course  could  waive 
it  This  reserve  was  for  the  benefit  of  the 
city,  and  the  city  was  authorized,  of  course, 
to  waive  that  provision  if  it  saw  fit  to  do 
so,  which  it  apparently  did  In  this  case.  In 
any  event,  this  provision  of  the  ordinance 
applied  only  to  the  improvement  district  and 
not  to  the  water  supply  contract 

We  find  no  error  in  the  Judgment  It  is 
therefore  affirmed. 

CROW,  C.  J.,  and  PARKER  and  GOSE, 
JJ.,  concur. 


HEATH  V.  SEATTLE  TAXICAB  CO. 

(Supreme  Court  of  Washington.     April  28, 
1913.) 

1.  Appeal  and  Erbob  (§  1006*)— Inbtbuction 
— Habulesb  Erbob. 

In  an  action  for  injuries  from  being  struck 
by  a  taxicab,  an  instruction,  erroneous  in  that 
it  assumed  that  lie  street  where  the  accident 
occurred  was  frequented  at  night  by  pedestrians, 
when  there  was  no  evidence  thereof,  was  harm- 
less, where  it  clearly  conveyed  to  the  ordinary 
mind  merely  an  idea  that  such  care  should  be 
exercised  in  the  management  of  a  taxicab  as  the 
locality  and  time  as  proven  would  suggest  as 
neceasaty  to  avoid  accidents. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4220;   Dec.  Dig.  $  1066.  •] 

2.  Municipal  Corporations  (|  703*)— Speed 
Ordinance— Construction— "Paving." 

It  was  a  violation  of  the  speed  ordinance, 
limiting  automobiles  to  12  miles  per  hour  on 
paved  streets,  to  drive  an  automobile  at  a  great- 
er speed  over  a  planked  street ;  the  term  "pav- 
ing" including  any  substance  on  a  street  form- 
ing an  artificial  roadway  or  wearing  surface. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  }§  l50i>-1513;  Dec. 
Dig.  i  703.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  «,  pp.  523»,  5240;   vol.  8,  p.  7749.] 

3.  Appeal  and  Error  (§  1066*)— Harmless 
Bbbor— Instruction. 

In  an  action  for  personal  injuries  from 
being  struck  by  an  automobile,  an  instruction  in- 


correctly defining  the  speed  limit  as  fixed  by 
ordinance  at  the  place  of  the  accident  was 
harmless,  where  plaintiff  testified  that  the  driver 
was  running  35  or  40  miles  an  hour  and  deliber- 
ately ran  into  him  when  he  signaled  for  a  stop, 
and  the  sole  issue  was  whether  a  car  belonging 
to  defendant  company,  and  driven  by  its  driver, 
strack  and  injured  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4220 ;   Dec.  Di&  i  1066.*] 

4.  Municipal  Corporattons  «  189*)— Speed 
Ordinance— Bnfokcement— Duty  ov  Osn- 

CE(B< 

It  is  the  duty  of  a  policeman  charged  with 
enforcing  speed  regulations  to  stop  and  place 
under  arrest  tfie  driver  of  a  taxicab  who  is  vio- 
lating the  speed  ordinance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {i  487,  523,  524;  Dec. 
Uig.  i  189,*J 

5.  Trial  ($  1»1*)—In8Thuction&— Assumption 
OF  Facts. 

Where,  in  an  action  for  injuries  from  be- 
ing struck  by  an  automobile,  the  sole  issue  was 
whether  an  automobile  belonging  to  the  defend- 
ant company  struck  plaintiff,  and  not  the  speed 
at  which  the  automobile  which  struck  him  was 
being  driven,  an  instruction  which  assumed  that 
plaintiff  was  standing  at  a  street  intersection, 
whereas  evidence  ^owed  he  was  three  or  four 
feet  therefrom,  was  not  erroneous,  though  the 
speed  onlinance  of  the  city  prescribed  a  differ- 
ent speed  limit  at  street  intersections. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
IMg.  SS  420-431,  435;   Dec.  Dig.  {  191.»] 

«.  Tbial    (§    296*)— INSTBUCTIONB— Cube    of 

Error. 

In  an  action  for  pergonal  injuries  from  be- 
ing struck  by  an  automobile,  an  instruction 
that  if  defendant's  driver  was  acquitted  of  a 
charge  of  driving  into  plaintiff  "he  cannot  again 
be  arrested  and  be  tried  for  that  same  offense 
was  harmless,  though  the  quoted  words  were 
unnecessary,  where  the  same  instruction  stated 
that  the  driver's  acquittal  or  nonacquittal  was 
immaterial  to  the  issues  in  the  case  at  bar. 

I  Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  $§  705-713,  715,  716,  718;  Dec.  Dig.  | 
alHi.*] 

7.  Damages  (8  60*)— Personal  Injuries— Re- 
duction BT  Pension. 

That  a  policeman,  injured  by  being  stmcfc 
by  a  taxicab  of  the  defendant  company,  was 
partly  reimbursed  for  his  injuries  from  a  pen- 
sion fund,  kept  up  in  part  by  dues  received  from 
hira,  could  not  inure  to  defendant's  benefit,  so 
as  to  lessen  its  pecuniary  liability  for  the  neg- 
ligence of  its  driver. 

I  Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §8  116,  116;  Dec.  Dig,  f  60.*] 

8.  Damages   (|   131*>-Peb8onal  Injuries- 
Excessive  Recovert.  ,  ,  ,.  , 

A  recovery  of  $4,.t00  for  partial  dislocation 
of  the  right  shoulder,  leaving  it  lame  and  pain- 
ful at  the  time  of  trial,  and  an  injury  to  the 
right  knee  and  to  the  back  was  excessive  above 
Sa.OOO,  where  it  was  not  s'hown  that  any  of  the 
injuries  were  permanent. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  88  357-307,  370;  Dec.  Dig.  8  131.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  Tallman,  Judge. 

Action  by  A.  E.  Heath  against  the  Seattle 
Taxicab  Company,  a  corporation.  From 
judgment  for  plaintiff,  defendant  appeals. 
Remanded,  with  directions. 

See,  also,  69  Wash.  69,  124  Pac.  217. 


*ror  otner  cues  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  IndexM 
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Brlghtman  &  Tennant,  of  Seattle,  for  ap- 
pellant. Longfellow  &  Fitepatrick,  of  SeatUe, 
for  respondent. 

BLIiIS,  J.  This  Is  an  action  to  recover 
damages  for  personal  Injuries  claimed  to  have 
been  suffered  by  the  plaintiff  by  being  struck 
by  a  taxicab,  belonging  to  the  defendant, 
through  the  negligence  of  defendant's  driver. 
The  subiitance  of  the  plaintiff's  testimony 
was  as  follows:  On  February  11,  1911,  the 
plaintiff  was  acting  as  a  police  officer  of  the 
city  of  iseattle.  Ills  hours  were  from  8  p. 
m.  until  4  a.  m.,  and  his  territory  included 
Fremont,  a  suburb  of  Seattle.  About  3 
o'clock  In  the  morning  of  that  day  he  saw  a 
taxicab  approaching  Fremont  from  the  south 
on  Westlake  avenue  at  a  very  high  rate  of 
speed.  He  stopped  the  cab,  and  the  driver 
got  out  and  informed  him  that  he  was  taking 
a  doctor  and  a  nbrse  on  an  urgent  call  to  a 
confinement  case  in  the  northern  part  of  the 
city.  The  doctor  also  got  out  and  confirmed 
the  driver's  statement  The  plaintiff,  after 
inCoiming  them  that  they  had  no  right  to 
drive  80  rapidly  anyway,  allowed  the  cab  to 
proceed,  first  taking  the  number  of  the  cab. 
The.  plaintiff  then  went  to  a  restaurant  for  a 
cup  of  coffee,  and  leaving  there  at  3:28  a. 
m.  walked  one  block  east  on  Ewing  street  to 
the  Intersection  of  Fremont  avenue  and 
£w,iag  street,  at  which  place  he  arrived  at 
•about  3:30  a.  m.  Upon  reaching  the  corner 
of  Fremont  avenue  and  Ewing  street,  he  saw 
a  cab  coming  south  on  Fremont  avenue  at  a 
'high  rate  of  speeds  .When  the  cab  was  within 
about  75  feet  of  him,  be  stepped  Into  the 
street  on  Fremont  avenue  and  signaled  the 
cab  to  stop,  Intending  to  arrest  the  driver.  In- 
stead of  stopping  the  driver  of  the  cab  In- 
creased Its  speed,  running  against  the  plain- 
tiff, causing  the  injuries  complained  of.  The 
plaintiff  was  struck  while  standing  about  six 
feet  from  the  sidewalk  on  Fremont  avenue 
and  Quree  or  four  feet  north  of  the  Intersec- 
tion of  Fremont  avenue  and  Ewing  street. 
Ue  testified  that  when  the  cab  was  from 
20  to  40  feet  from  him  be  recognized  the  driv- 
er as  one  William  Woelke,  the  same  driver 
he  had  stopped  going  north  about  half  an 
hour  before. 

Od  behalf  of  the  defendant,  the  driver, 
Woelke,  the  doctor,  and  the  nurse  testified 
that  they  were  stopped  by  the  plaintiff,  while 
going  north  through  Fremont  to  an  urgent 
call  at  the  home  of  one  A.  E.  Anderson;  their 
testimony  agreeing  in  all  material  respects 
with  that  of  the  plaintiff  as  to  his  Incident 
They  testified  that  they  arrived  at  the  An- 
derson residence  a  3:10  a.  m.,  just  as  the 
child  was  bom;  the  driver  helng  paid  by  An- 
derson and  leaving  In  from  two  to  five  min- 
utes thereafter.  The  driver  testified  that 
■he  left  the  Anderson  residence  at  3:15,  and 
drove  from  there  to  Fremont  at  the  rate  of 
about  IS  or  20  miles  an  hour;  that  be  pass- 
ed through  Fremont,  going  south  at  about 
3:'25  a.  m.;  that  be  saw  uo  one  and  did  not 


run  into  or  Injure  the  plalntUT.  The  distance 
from  the  Anderson  residmce  to  the  comer 
of  Fremont  avenue  and  Ewing  street,  as 
Woelke  testified  was  travelled  by  the  cab, 
which  was  the  usual  route  used  by  all  auto- 
mobiles, is,  by  measurement  calculated  by 
speedometer,  2.7  miles.  Woelke  also  testi- 
fied that  the  cab  on  smooth,  level  road  could 
be  run  at  a  speed  of  between  40  and  45  miles 
an  hour.  There  was  much  other  testimony  on 
both  sides,  but  it  was  of  an  expert  drcom- 
stantlal,  and  impeaching  nature.  It  will  be 
unnecessary  to  discuss  It. 

The  jury  returned  a  verdict  in  favor  of  the 
plaintiff  in  the  sum  of  $4,500.  The  defend- 
ant's motion  for  a  new  trial  was  overruled. 
Judgment  was  entered  on  the  verdict  from 
which  defendant  prosecutes  this  appeal. 

[1]  Of  the  grounds  urged  for  reversal,  aU 
but  one  relate  to  the  giving  and  refusal  to 
give  certain  instructions.  The  court  gave  the 
following  Instruction:  "One  driving  a  taxlcab 
upon  tlie  streets  of  a  city  frequented,  both 
by  day  and  night,  by  pedestrians  and  traffic 
must  use  reasonable  caution  and  reasonable 
care  In  handling  such  machine,  and  such  rea- 
sonable care  should  be  exercised  in  the  man- 
agement of  the  taxlcab  so  as  to  anticipate 
such  collisions  as  the  nature  of  the  machine 
and  the  locality  and  time  suggest  as  liable 
to  occur,  In  the  absence  of  such  precautions, 
care,  and  watchfulness.  The  driver  of  a 
taxlcab  under  such  circumstances  is  held  to 
that  degree  of  care  which  is  commensurate 
with'  the  dangers  naturally  Incident  to  its 
use."  It  is  urged  that  by  this  instruction 
the  court  assumed  that  the  streets  at  the 
place  of  the  accident  were  frequented,  twth 
by  day  and  night  by  pedestrians  and  traflic; 
there  being  no  evidence  to  support  this  as- 
sumption. While  It  is  true  that  there  was 
uo  evidence  as  to  thie  extent  to  which  the 
streets  In  question  were  used  by  pedestrians 
In  the  nighttime,  there  was  evidence  to  the 
effect  that  this  partl<hilar  street  was  much 
used  by  automobiles  at  all  times,  as  it  was 
the  main  route  from  the  dty  proper  to  the 
country  club  and  certain  roadhouses  located 
beyond  Fremont  The  only  point  and  purpose 
of  this  instruction,  and  the  meaning  which 
It  would  naturally  convey  to  the  ordinary 
mind.  Is  that  such  care  should  be  exercised 
in  the  management  of  a  taxlcab  as  the  locali- 
ty and  time  would  suggest  as  necessary  to 
avoid  accidents.  While  the  Instruction  Is 
faulty  in  the  particular  mentioned.  Its  pur- 
pose is  BO  plain  that  the  fault  mentioned 
could  hardly  be  prejudicial,  especially  in 
view  of  the  controlling  Issue  of  tact  discuss- 
ed under  the  next  objection. 

[2,3]  The  court  Instructed  the  jury  on 
the  question  of  lawful  speed  as  follows: 
'The  ordinance  of  the  city  of  Seattle  regu- 
lates the  si)eed  of  automobiles  and  taxleabs 
at  the  place  this  accident  is  alleged  to  have 
occurred,  and  that  they  be  run  at  a  s{>eed  not 
to  exceed  12  miles  per  hour,  and  that  in 
crossing  at  the  Intersection  of  Fremont  ave- 
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nue  and  Bwtng  stnet,  in  said  city,  the  speed 
be  not  to  exceed  8  miles  per  hour,  and  if, 
from  the  evidence,  70a  find  tbat  tbe  driver 
of  said  taxicab,  at  the  time  and  place  men- 
tioned in  the  complaint,  ran  bis  cab  at  a 
greater  rate  of  speed  tlian  tbat  allowed  by 
the  said  ordinance,  he  was  guilty  of  negli- 
gence." It  is  argued  tbat  this  instruction  is 
faulty,  in  that  it  fixes  the  maximum  rate  of 
speed  at  12  miles  an  liour,  whereas  in  this 
locitUty  it  Is  claimed  that  tbe  speed  ordinance 
of  tbe  city  of  Seattle  places  the  maximum 
at  15  miles  an  hour;  and  tbat  it  i»  further 
tanlty,  in  that  it  fixes  the  rate  of  speed  al- 
lowed at  the  intersection  of  Fremont  avenue 
and  Ewing  street  at  S  miles  an  hour,  where- 
as the  ordinance  makes  no  distinction  as  to 
street  intersections  and  other  parts  of  tbe 
street  in  that  locality.  The  speed  ordinance 
of  tbe  city,  which  was  in  force  at  the  time 
wf  tbe  accident,  is  in  evidence.  Section  16 
of  that  ordinance  prescribes  the  maximum 
speed  of  riding  or  driving  horses,  and  delim- 
its a  district  of  the  dty,  which  we  shall  des- 
ignate for  convenience  as  tbe  low-speed  dis- 
trict Section  17  of  the  ordinance  is  as  fol- , 
lows:  "No  person,  shall  ride,  drive  or  propel 
any  automobile,  autocycle  or  other  motor 
vekicle,  except  as  specified  in  tbe  above  rule, 
at  a  greater  rate  of  speed  tban  eight  (8)  miles 
per  hour  along,  over  or  tbrough  any  public 
place  bounded  and  described  in  tbe  above  rule, 
nor  at  a  greater  rate  of  speed  than  twelve 
(^)  miles  per  hour  along,  on,  through,  or 
over  any  paved  street  outside  of  said  above 
described  district,  or  at  a  greater  rate  of 
speed  than  fifteen  (15)  mUes  per  hour  along, 
on,  tlurougb  or  over  any  public  place  within 
the  limits  of  tbe  dty  of  iSeattle,  or  to  paaa 
or  cross  any  street  intersection,  or  round  any 
comer  within  tbat  certain  district  in  tbe 
above  rule  first  described  and  bounded,  at  a 
greater  rate  of  speed  tban  four  (4)  miles 
per  hour  when  running  on  a  downgrade,  or 
at  a  greater  rate  of  speed  than  eight  (8) 
mUes  per  hour  on  an  upgrade." 

It  is  admitted  that  Fremont  avenue  was 
planked  at  tbe  place  in  question;  but  tbe 
appellant  argues  tbat  a  planked  street  is  not 
a  paved  street,  and  therefore  tbe  maximum 
rate  of  speed  fixed  by  tbe  ordinance  is  15 
miles  an  hour,  Instead  of  12,  as  given  in 
the  instruction.  We  cannot  agree  with  this 
contention.  "Paving"  Is  a  generic  term,  and 
may  include,  and  when  not  otherwise  limited 
must  be  held  to  Include,  paving  of  any  kind, 
whether  of  brick,  stone,  asphalt,  wood,  or 
planking.  Counsel  has  cited  several  ordi- 
nances in  which  tbe  words  "paving"  and 
"planking"  are  used;  but  these  ordinances 
relate  to  different  kinds  of  paving,  and  are 
not  intended  to  define  paving  generally.  We 
think  the  term  "paving'*  when  used  in  its 
generic  sense,  as  it  was  evidently  intended 
In  this  ordinance,  must  be  held  to  Include  the 
placing  of  any  substance  on  a  street  so  as 
to  form  an  artiticial  roadway  or  wearluK 
surface,  which  changes  the  natural  condition 


or  surface  of  the  street  30  Cyc  1160;  Boss 
Y.  Gates,  183  Mo.  339,  81  S.  W.  1107;  BueU 
V.  Ball,  20  Iowa,  282;  Burlington,  etc.,  B. 
Go.  V.  Spearman,  12  Iowa,  112;  McXair  v. 
Ostrander,  1  Wash.  110,  116,  23  Pac.  414. 
We  hold,  therefore,  that  the  maximum  rate 
of  speed  fixed  by  tbe  ordinance  at  tbe  place 
in  question  is  12  miles  an  hour. 

It  is  equally  plain,  however,  that  the  last 
part  of  the  Instruction  does  not  comply  with 
tbe  ordinance.  The  maximum  rate  of  eight 
miles  an  hour  on  an  up-grade  at  street  in- 
tersections, as  fixed  by  tbe  ordinance,  refers 
only  to  tbe  low-grade  district  as  outlined  in 
section  16  of  tbe  ordinance.  But  it  does  not 
follow  that  the  error  was  so  prejudicial  as  to 
constitute  grounds  for  a  reversal.  From 
our  statement  of  the  evidence  it  will  be  seen 
tbat  the  controUing  issue  of  fact  was  sharply 
drawn  as  to  whether  or  not  the  appellant's 
taxicab  struck  the  respondent  at  all.  Tbe  tes- 
timony of  tbe  respondent  was  positive  tbat  it 
was  the  appellant's  taxicab,  driven  by  Woelke. 
Woelke's  testimony  was  equally  positive  tbat 
be  passed  tbe  point  in  question  about  five 
minutes  before  the  time  fixed  by  tbe  respond- 
ent as  tbe  time  when  tbe  accident  occurred, 
and  that  he  saw  no  one  and  did  not  strike 
the  respondent  Tbe  respondent  testified 
that  tbe  automobile  which  struck  blm  was 
running  35  or  40  miles  an  hour,  and  that  the 
driver  deliberately  ran  into  htm  when  signal- 
ed to  stop.  Tbe  driver  testified  that  in  re- 
turning from  tbe  Anderson  residence  be  ran 
the  cab  at  the  rate  of  18  to  20  miles  an  hour. 
If,  therefore,  be  bit  the  respondent  as  the 
Jury  evidently  found  he  did,  then  he  was 
negligent,  in  that  be  was  confessedly  .exceed- 
ing tbe  maximimi  speed  limit  Tbe  Incorrect 
definition  of  the  speed  limit  in  tbe  instruc- 
tion given  could  not  have  prejudiced  the 
appellant  but  rather  the  respondent  who, 
on  tbe  driver's  admission,  was  entitled  to 
have  tbe  instructions  limited  to  tbe  single 
controverted  question  of  fact  (save  that  of 
damages):  Did  tbe  car  in  question,  while 
being  driven  by  this  driver,  at  about  the  time 
and  place  specified,  strike  and  injure  tbe 
respondent?  If  it  did  not,  there  was  no 
cause  of  action.  If  it  did,  there  was  no 
defense,  save  as  to  tbe  amount  of  recovery. 
Suell  V.  Jones,  49  Wash.  583,  586,  587,  96 
Pac.  4. 

[4]  Tbe  court  also  instructed  the  Jury  to 
the  effect  tbat  if  it  was  found  from  the  evi- 
dence tbat  a  part  of  the  plaintiff's  duties  as 
policeman  was  to  see  that  the  speed  regula- 
tions were  properly  observed,  and  that  If 
the  defendant's  driver  was  exceeding  tbe 
speed  limit  established  by  tbe  ordinance, 
then  it  was  tbe  duty  of  tbe  plaintiff  to  stop 
tbe  defendant's  driver  and  place  him  under 
arrest.  It  is  argued  that  this  instruction 
Is  erroneous,  because  it  refers  to  tbe  speed 
ordinance  of  the  city,  which  was  incorrect- 
ly interpreted  in  the  instruction  last  above 
quoted.    In  view  of  our  finding  tbat  the  last 
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attore  quoted  Instruction,  though  erroneous, 
•was  not  prejudicial,  It  follows  that  there  was 
no  prejudice  in  the  giving  of  this  Instruction. 
Moreover,  the  instruction  last  complained  of, 
as  an  Independent  statement  of  the  law,  Is 
unobjectionable. 

[6]  The  court  instructed  the  jury  as  fol- 
lows: "And  If  you  further  find  that  the 
plaintiff  did  not  exceed  the  demands,  on  this 
particular  occasion,  in  complying  with  his 
duties,  as  a  ix)lice  officer  of  Seattle,  by  oc- 
cupying the  position  at  the  Intersection  of 
Fremont  avenue  and  Ewing  street,  as  alleged 
in  the  complaint,  and  you  further  find  that 
plaintiff  has  proved  the  other  material  al- 
legations which  I  have  told  you  It  was  nec- 
essary for  him  to  prove  before  he  can  recov- 
er, then  you  should  find  for  the  plaintiff. 
But  if  you  find  that  the  defendant  did  not 
own  the  said  taxlcab,  or  that  plaintiff  has 
not  proved  the  material  allegations  which  I 
have  told  you  it  was  necessary  for  him  to 
prove  before  he  can  recover  In  this  case, 
then  your  verdict  should  be  for  the  defend- 
ant." It  is  claimed  that  this  instruction  is  er- 
roneous, in  that  it  assumes  that  the  respond- 
ent was  at  the  time  of  the  accident  occupy- 
ing a  position  at  the  Intersection  of  Fremont 
avenue  and  EwIng  street,  as  alleged  in  the 
complaint;  whereas  the  evidence  shows  that 
he  was  three  or  four  feet  north  of  that  In- 
tersection. This  is  hypercritical.  If  a  dif- 
ference of  legal  speed  as  between  crossings 
and  other  parts  of  the  street  had  been  ma- 
terial, the  position  of  respondent  was  so  near 
the  crossing  as  to  make  the  lawful  speed  at 
crossings  as  applicable  to  his  position  as 
exactly  at  the  crossing,  since  It  Is  manifest 
that  any  effort  to  observe  a  requirement  of 
reduced  speed  at  the  crossings  would  hare 
had  its  effect  in  diminished  speed  before  the 
position  of  the  respondent  within  three  or 
four  feet  of  the  crossing  could  have  been 
reached.  In  any  event,  since  the  Issue  of 
fact,  sharply  drawn  as  to  whether  or  not  the 
appellant's  automobile  struck  the  respondent 
at  all,  was  the  controlling  issue  of  fact  in 
the  case,  so  far  as  the  accident  la  concerned, 
the  question  of  respondent's  position  was  of 
little  materiality,  provided  he  had  a  right  to 
be  In  the  street  at  all,  which,  of  course,  can- 
not be  questioned.  We  find  no  error  in  this 
instruction. 

[I]  The  court  gave  this  instruction:  "If 
yon  find  from  the  evidence  that  defendant's 
driver,  one  Wm.  Woelke,  was  arrested  and 
submitted  to  a  trial  upon  a  criminal  charge 
of  having  hit  Officer  E.  A.  Heath,  the  plain- 
tiff herein,  on  February  11,  1911,  while  driv- 
ing a  machine  of  the  Seattle  Taxlcab  Co., 
and  was  acquitted  of  the  charge  and  dis- 
charged from  custody,  then  he  cannot  again 
be  arrested  and  be  tried  for  that  same  of- 
fense; but  you  are  further  instructed  that 
bis  acquittal  or  nouacqulttal.  as  the  case 
may  be,  must  be  given  no  weight  or  consid- 
eration by  you  in  passing  upon  the  Issues  iu 


this  cause,  and  must  not  be  permitted  to 
Influence  yon  either  for  or  against  plaintiff, 
or  for  or  against  defendant.  In  this  trial." 
The  appellant  makes  a  lengthy  argument  to 
show  that  this  instruction  was  erroneous,  in 
that  the  driver,  Woelke,  having  been  arrest- 
ed and  tried  in  the  justice  court  for  a  mis- 
demeanor In  driving  at  an  unlawful  speed, 
was  still  liable  to  arrest  and  trial  for  as- 
sault in  the  second  degree  in  assaulting  an 
officer  with  Intent  to  prevent  arrest,  or  of  as- 
sault In  the  first  degree  In  assaultlug  the  of- 
ficer by  means  likely  to  produce  death. 
Without  Altering  into  a  discussion  of  this 
collateral  question,  it  will  suffice  to  say  that 
this  instruction  was  obviously  intended  to 
Inform  the  Jury  that  acquittal  of  a  criminal 
charge  upon  the  same  state  of  facts  as  alleg- 
ed as  grounds  for  damages  In  a  dvU  action 
would  be  Immaterial  to  the  Issues  in  the 
dvll  action.  The  reference  to  another  pros- 
ecution was  unnecessary,  but  it  was  not  prej- 
udicial, since  the  jury  were  plainly  told 
that  the  acquittal  or  nonacqulttal  must  not 
be  permitted  to  influence  the  decision  one 
way  or  another.  The  jury  having  been  thus 
plainly  told  that  the  matter  was  immaterial, 
it  can  hardly  be  assumed  that  the  possibility 
of  prosecution  for  a  different  offense,  found- 
ed upon  the  same  state  of  facts,  even  had  it 
been  included  in  the  Instruction,  would  have 
Influenced  the  verdict  We  find  no  reversible 
error  in  this  Instruction. 

[7]  It  Is  next  argued  that  the  court  com- 
mitted error  In  refusing  to  give  the  following 
Instruction  requested  by  the  appellant :  "The 
plaintiff  In  this  case.  In  his  complaint,  asks 
for  $14,000  general  damages,  and  in  addition 
thereto  the  sum  of  $300  for  loss  of  time  and 
wages,  and  $225  for  expenses  incurred  for 
hospital  and  medical  services,  and  for  the 
sum  of  $50  for  additional  medical  services. 
I  Instruct  you  that  If  you  believe  from  the 
evidence  that  plaintiff  was  reimbursed  for 
his  lost  wages  out  of  the  police  pension  fund 
of  the  city  of  Seattle  and  was  reimbursed, 
wholly  or  in  part,  for  his  hospital  and  medi- 
cal bills,  then  the  plaintiff  is  not  entitled  to 
recover  the  sums  for  which  he  has  been 
reimbursed  out  of  said  fund,  and  you  shall 
allow  plaintiff  only  such  sum  or  sums  as  be 
actually  lost  by  reason  of  loss  of  time  and 
wages  and  hospital  and  medical  services." 
The  Police  Pension  Act  (Laws  of  1009,  page 
59),  after  providing  that  certain  license  fees, 
money  received  from  sales  of  unclaimed 
property,  and  the  proceeds  of  certain  fines 
shall  go  to  make  up  the  t)en3lon  fund,  fur- 
ther provides  that  the  treasurer  of  any  In- 
corporated city,  subject  to  the  provisions  of 
the  act,  shall  retain  from  the  monthly  pay 
of  each  policeman  a  sum  equal  to  1V&  per 
cent,  of  the  monthly  pay  of  such  officer,  and 
pay  the  same  directly  into  the  pension  fund. 
The  plain  purpose  of  the  act  is  to  create  a 
fund  for  the  benefit  of  the  policeman,  into 
which  he  pays  1%  per  cent,  of  his  monthly 
salary   as   the  consideration  for  particijpa- 


Digitized  by 


Google 


WaslL) 


XS  B£  JEF£B'  ESTATB 


847 


tlon  In  Ita  benefits.  It  Is  in  Its  essence  mnnlo* 
ipal  tosarance,  for  which  a  consideration  is 
paid.  We  can  see  no  difference  in  principle 
between  this  and  ordinary  accident  insur- 
ance, so  far  as  the  qnestion  here  InrolTed  Is 
concerned.  The  fact  that  a  person,  Injured 
by  another's  negligence,  having  accident  In- 
surance, for  which  he  has  paid,  is  reimburs- 
ed by  the  Insurance  company  for  his  loss  of 
time  and  expenses  caused  by  tbe  Injury  can- 
not preclude  him  from  maintaining  an  action 
for  these  same  Items  against  the  person 
causing  the  Injury.  It  would  be  contrary  to 
public  policy  and  shocking  to  the  sense  of 
Justice  to  hold  that  the  proceeds  of  insur- 
ance paid  for  by  the  injured  person  for  his 
own  benefit,  or  that  of  his  widow  and  chil- 
dren, should  Inure  to  the  benefit  of  and 
grant  immunity  to  tbe  person  whose  negli- 
gence, willful  or  otherwise,  Injured  him  or 
caused  his  death.  2  Shearman  &  Redfield  on 
Negligence  (5th  Ed.)  {  765 ;  Harding  v.  Town 
of  Townshend,  43  Vt  536,  5  Am.  Rep.  301; 
Coulter  V.  Pine  Township,  164  Pa.  643,  80 
-\tl.  490;  Sherlock  v.  AUing,  Adm'r,  44  Ind. 
184,  1»9;  Althorf,  Adm'r,  v.  Wolfe,  22  N.  Y. 
355.  The  same  is  true  of  a  pension  paid  to 
the  widow  from  a  fund  not  contributed  to  by 
the  person  causing  a  wrongful  death.  Ball- 
way  Co.  V.  Maddry,  5T  Ark.  306,  21  S.  W. 
472.  The  situation  here  presented  Is  distinct- 
ly different  from  that  found  In  Nelson  t. 
Western  Steam  Navigation  Co.,  52  Wash.  177, 
100  Pac.  326.  There  the  plaintiff,  claiming 
to  have  been  Injured  by  the  negligence  of  the 
steamship  company,  was  held  not  entitled  to 
recover  for  his  hospital  and  pbysl<dan'8  fees, 
which  were  paid  from  the  seamen's  fund. 
That  fund  Is  created  under  a  federal  law 
by  payments  made  by  the  various  steamship 
companies,  and  is  not  contributed  to  by  the 
seamen.  It  should  therefore  Inure  to  protect 
the  steamship  company  from  paying  again 
items  of  expense  which  have  already  been 
paid  from  the  fund,  In  which  the  steamship 
company  has  a  direct  and  pecuniary  interest. 
The  difference  Is  plain.  The  Instruction  re- 
quested was  properly  refused. 

[8]  Finally,  It  Is  contended  that  the  verdict 
Is  excessive.  The  evidence  shows  that  the 
respondent  suffered  a  partial  dislocation  of 
the  right  shoulder,  an  injury  to  the  right 
knee,  and  that  his  back  was  severely  bruis- 
ed. From  the  injury  to  the  knee  he  has  com- 
pletely recovered.  The  chief  remaining  re- 
sult of  the  Injury  is  that  caused  by  the  dis- 
location of  the  shoulder.  He  was  injured 
at  3:30  o'clock  In  the  nighttime,  and  hung 
from  the  side  of  the  elevated  planked  road- 
way at  the  place  of  the  injury  until  between 
4  and  5  o'clock  in  the  morning  in  an  uncon- 
scious condition.  The  Injury  was  doubtless 
a  most  painful  one,  and  entailed  at  tbe  time 
most  severe  pain  and  suffering,  and  still 
entails  considerable  pain  and  Inconvenience. 
The  respondent  has  lost  weight,  but  that  was 
not  attributed  to  the  Injury  by  any  physi- 


cian who  testified,  but  rather  to  a  subse- 
quently developed  bilious  attack.  While  hia 
shoulder  was  at  the  time  of  the  trial  stiU 
lame  and  painful  when  his  arm  was  raised, 
and  there  was  a  marked  limitation  of  the 
motion  of  the  right  arm,  none  of  the  three 
physicians,  who  had  examined  him  and  at 
one  time  or  another  treated  him,  testified 
that  the  injury  would  prove  permanent  All 
of  them  either  gave  the  opinion  that  it 
would  not  be  permanent,  or  left  that  unmis- 
takable Inference.  On  the  whole,  we  think 
that  the  recovery  was  excessive,  and  that  It 
should  be  reduced  to  $3,000. 

The  case  is  therefore  remanded,  with  di- 
rection to  vacate  the  Judgment  on  return  of 
the  remittitur,  and  If  respondent,  within  20 
days,  in  writing,  remit  from  the  verdict  the 
sum  of  Sl,500,  that  the  court  enter  Judgment 
for  13,000  against  appellant,  and  also  against 
the  surety  on  tbe  supei'sedeas  bond;  other- 
wise a  new  trial  shall  be  granted. 

The  appellant  may  recover  its  costs. 

MOUNT,  MAIN,  FUIXEHTON,  and  MOK- 
RIS,  33.,  concur. 


In  re  JEFFS'  ESTATE. 

(Supreme  Coort  of  Washington.     Aprfl  28, 
1913.) 

Wills  (S  166*)— Pbobatb— Testamentaey  Ca- 
pacity—Unduk  Influewcb— Evidence. 
On  an  application  to  probate  three  alleged 
wills  executed  by  testatrix,  evidence  held  to 
sustain  a  findinj;  that  testatrix's  mind  was  so 
weakened  from  either  mental  or  physical  infirm- 
ities that  she  did  not  at  any  time  subsequent  to 
the  death  of  her  husband,  and  after  the  execu- 
tion of  her  first  will,  have  sufficient  intelligence 
to  understand  the  nature  and  effect  of  such 
transactions,  or  else,  understanding  them,  had 
lost  the  mental  power  to  resist  the  importuni- 
ties of  those  who  sought  to  profit  by  her  situa- 
tion, and  hence  an  order  admitting  tbe  first  will 
to  probate  and  rejecting  the  others  was  proper. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  421-437;  Dec.  Dig.  f  166.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  King  Dykeman,  Judge. 

Application  to  probate  certain  wills  execut- 
ed by  Mary  Jeffs.  From  a  decree  admitting 
the  will  which  was  first  in  point  of  time  to 
probate,  proponents  of  the  other  two  wills 
appeal.     AiSrmed. 

Kerr  &  McCord,  Walter  S.  Fulton,  Ken- 
neth Macklntcsh,  all  of  Seattle,  Bates,  Peer 
&  Peterson,  of  Tacoma,  for  appellant  Bogle, 
Graves,  Merritt  &  Bogle,  of  Seattle,  for  re- 
spondent 

MORRIS,  J.  This  Is  an  amjeal  from  a  de- 
cree establishing  and  admitting  to  probate 
the  last  will  of  the  deceased.  Mary  Jeff.s 
died  In  November,  1911.  Prior  to  her  death 
she  had  executed  four  different  wills,  mak- 
ing different  dispositions  of  her  estate.  Three 
of  these  wills  were  offered  for  probate,  and 
upon  a  consolidated  hearing  the  court  ad- 


•For  other  cases  SM  urn*  topic  and  lectlon  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  £  Rep'r  Indexes 
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mltted  to  probate  the  will  Vrhich  was  first  In 
time.  Proponents  of  the  other  two  wills 
hare  appealed. 

In  dlscussinj;  these  varioas  wills,  and  in 
giving  the  reasons  for  the  conclusion  we 
have  reached,  we  shall  not  attempt  to  refer 
to  all  the  matters  discussed  by  counsel  for 
these  yarious  proponents.  No  open-minded 
man  can  read  the  record  submitted  on  this 
appeal  without  reaching  the  same  conclusion 
as  the  court  below,  that  the  only  will  speak- 
ing the  free  and  uncontrolled  ndnd  of  Mary 
Jeffs  was  the  one  admitted  to  probate.  With- 
out attempting  to  cover  the  matter  In  detail, 
it  will  be  necessary  to  refer  to  the  circum- 
stances under  which  these  four  wills  were 
made,  and  go  somewhat  into  the  history  of 
the  deceased.  Richard  JefTs  was  a  pioneer 
rancher  In  the  Wliite  River  valley.  He  was 
apparently  a  man  of  some  force  of  character 
and  buslnees  acumen,  and  at  the  time  of  his 
death  in  1908  had  accumulated  a  large  prop- 
erty of  the  probable  value  of  nearly  |300,- 
000.  In  his  youth  and  shortly  after  his  ad- 
vent into  this  new  country  he  married  an 
Indian  woman,  and,  unlike  some  of  the  pi- 
oneers who  did  likewise,  he  did  not  put  her 
aside  with  the  coming  of  wealth  and  prosper- 
ity, but  maintained  his  marital  relation  up 
to  the  tlipe  of  his  death.  This  Indian  wo- 
man was  Mary  Jeffs,  the  deceased.  Several 
children  were  bom  of  this  marriage,  but  all 
had  died  prior  to  July,  1907.  So  far  as  the 
record  discloses,  Richard  Jefts  liad  no  rela- 
tives, and  after  the  death  of  his  youngest 
son  he  sought  to  originate  some  plan  where- 
by this  large  community  estate  should  be- 
come a  beneficial  factor  to  future  genera- 
tions. In  this  wish  it  is  evident  he  was  join- 
ed by  his  wife,  who,  while  not  differing  from 
the  average  woman  of  her  race,  leaned  upon 
the  strong  character  of  her  husband,  and 
was  upheld  and  encouraged  by  him,  until 
the  husband's  wish  became  her  own  as  to 
the  beneficial  use  of  their  property.  That 
this  desire  had  obtained  a  strong  hold  on 
both  Richard  and  Mary  Jeffs,  and  was. the 
result  of  much '  thought,  is  apparent  from 
the  fact  that  as  early  as  1893  they  executed 
\vllls  with  provisions  for  an  orphans'  home 
contingent  upon  the  prior  death  of  the  young- 
est son  without  Issue.  This  son  died  in  1901, 
and,  after  his  death,  Richard  Jeffs  sought 
the  advice  of  counsel  as  to  the  best  way  to 
accomplish  the  mutual  desire  of  himself  and 
wife  as  to  the  disposition  of  the  property  for 
the  use  and  benefit  of  an  ori^anage.  The 
matter  was  finally  determined  to  their  mu- 
tual satisfaction,  and  In  July,  1907,  two  wills 
were  drawn,  each  providing  for  the  same 
orphanage,  creating  the  same  trust,  nominat- 
ing the  same  trustees,  and  providing  for  the 
joining  of  the  tw»  estates  after  the  death 
of  both  husband  and  wife  in  one  trust  fund, 
the  proceeds  of  which  were  to  be  used  in 
the  construction  and  maintenance  of  a  home 
for  orphan  children  resident  in  King  county, 
"or  in  case  King  county  is  ever  divided,  then 


resident  la  the  cbuntjr  In  whidi  the  dty  of 
Seattle  is  situated,"  to  be  forever  known  as 
"The  Jeffs  Orphans'  Home."  Mary  Jeffs' 
chief  interest  aeemed  to  be  centered  in  the 
idea  that  this  home  would  not  only  be  a  me- 
morial to  herself  and  husband,  but  would  be 
a  monument  to  the  memory  of  her  youngest 
son  Alex.  While  these  two  wills  were  drawn 
at  the  same  time  they  were  executed  on  dif- 
ferent days.  Richard  Jeffs  executed  his  will 
on  July  16,  1907.  The  will  of  Mary  Jeffs 
was  delivM'ed  to  her  on  the  same  day,  but 
the  attorney  who  drew  the  wills  insisted  that 
before  she  execute  it  she  should  have  a  clear 
understanding  of  its  proTistons;  for  tbia 
reason  it  was  left  at  the  home  on  the  day 
the  husband  executed  his  will,  in  order  that 
he  might  convey  to  her  an  explicit  and  tbor^ 
ough  understanding  of  its  terms,  and  two 
days  later  the  three  persons  who  had  wit- 
nessed the  execution  of  the  husband's  will 
appeared  at  the  home  and  witnessed  the 
execution  of  the  wife's  will.  That  at  the 
time  of  its  execution  Mary  Jeffs  had  as 
clear  and  comprehensive  an  understand- 
ing of  the  provisions  of  this  wlU  as  it  was 
possible  with  her  Umlted  knowledge  to  con- 
vey to  her  cannot  be  doubted.  Richard  Jeffs 
died  the  following  February,  and  from  that 
time  Mary  Jeffs,  who  was  tlien  nearly  70 
years  of  age,  became  as  variable  as  a  leaf  in 
the  wind.  In  the  language  of  respondents' 
brief:  "She  was  left  derelict  upon  an  un- 
charted sea,  and  drifted  with  every  current 
and  was  blown  about  by  every  adverse  wind 
which  she  encountered."  She  seemed  in  the 
death  of  her  husband  to  hare  lost  the  prop 
of  her  declining  years,  and  weakened  ma- 
terially in  both  mind  and  body.  She  became 
more  or  less  addicted  to  the  use  of  intoxi- 
cants, and  rapidly  descended  from  her  for- 
mer condition  until  she  became  a  weak,  va- 
cillating, and  decrei^t  old  woman,  giving 
heed  to  any  plan  as  to  the  disposition  of 
her  property  that  might  be  suggested  to 
her.  With  her  mental  powers  so  weakened 
as  to  furnish  her  no  guide  in  the  disposition 
of  her  affairs,  she  readily  yielded  herself  to 
the  wishes  of  those  about  her,  one  day  adopt- 
ing one  suggestion  as  the  result  of  a  visit 
from  one  set  of  friends  or  relations,  the  next 
day  agreeing  with  others  upon  a  different 
disposition;  again  importuning  old  friends 
of  her  husband  to  aid  her  in  extricating 
herself  from  her  entanglements,  and  beseech- 
ing them  to  assist  her  in  remaining  stead- 
fast to  the  original  purpose  of  Joining  her 
estate  with  that  of  her  husband  in  the  erec- 
tion and  maintenance  of  tlie  memorial  or- 
phanage. 

On  March  7,  1908,  and  within  a  month 
after  the  death  of  her  husband,  Henry  Si- 
cade,  who  had  married  her  daughter  then  de- 
ceased, obtained  a  will  from  her  in  which, 
save  for  a  fev?  small  legacies  aggregating  $3,- 
000  to  relatives,  she  left  him  her  entire  estate. 
This  will  was  produced  and  is  filed  as  an 
exhibit  in  this  record,  although  no  one  seem- 
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ed  -willhig  to  stand  ^po*is6i<  for  It  and  aSt^for 
■Its  protiate.    In 'this  ^11  she  refers  at  leng^li 
to  the  ^11  ot  July  18,  IBOT,  and  repudiates 
It-  as  having  h^eiy'iuado  ivttbout  a  fnll  com- 
prebensloti  and  realization  of  Its  i»t>ylsloB8. 
On  May  12,  1809,  she  executed  a  deed  to  all 
her  property  to  this  ektiM  Heni*r 'Sleade,  eon^' 
veylng  property  approxlinately  of  the  iralne 
of  ^150,000,   wltbodt  any   apparent'  consid- 
eration.   On  September  IT,  1910,  she  repu- 
diated tMswill  and  deed  In  which  Si  cade  bad 
been    the  cMef.  heneflclary,'  and   employed 
James  Hart  and  Jay  C.  Allen  as. attorneys 
to  commence  a  suit  to  obtain  a  reconvey- 
ance of  the  latids  embraced  ia  the  deed, 
reciting  diat  the  deed  had  been  obtained  by 
fraud    and    mterepresentatlon,    a^eeing   <to 
grant  to  Hart  and  Allen  an  undivided  one- 
half  of  all  the  property  reoonveyed  to  her 
as  compensation  for  their  legal  services.    On 
September  22,  1910,  she  execiites  her  third 
^11,  in  which  she  bequeaths  $6,000  to  the 
Bister  to  whom  she  had  bequeathed  $500  In 
the  Stcade  will,  makes  no  mention  of  tlie 
nieces  to  whom   she  bad  bequeathed  $500 
each  In  the  Sicade  will,  and  for  ttie.  first 
time  mentions  a  ftlend  Oreta  Lund,  who  bad 
been  staying  with  her  for  some  time  prior, 
to  whom  she  bequeathed  $6,000  and  the  en- 
tire residne  of  her  estate.     She  demises  to 
James  Hart,  Jay  C.  Allen,  and  R.  V.  An- 
keny,  in  trust,  the  income  of  this  trast  es- 
tate, to  be  united  with  that  arising  tvora  the 
estate  of  Richard  JefFs  in  the  malnteuance 
of  the  Jeffs  Orphans'  Home.    On  September 
28,  1910,  a  feW  days  subsequent  to  the  mak- 
ing of  the  Hart  and  Allen  will  and  the  mak- 
ing of  tb4  contract  to  divide'  her  estate  with 
them  in  consideration  of  their  services  In 
obtaining  a   reconveyance  of   the   property 
conveyed  to  Sicade,  which  conrreyance  she 
recites  was  through  the' fraud  and  misrepre- 
sentation of  Sicade,  she  is  visited  by  a  num- 
ber of  old  settlers  to  whom  she  recites  her 
troubles,  and,  repudiating  her  action  of  the 
previous  week,  she  affirms  her  intention  of 
abandonlug  the  Sicade  suit,  and  on  the  same 
day  enters  into  an  agreement  with  Sicade 
in  which  she  recites  that  there  had  been 
ample  consideration  for  her  deed  to  him, 
and  that  she  in  all  things  confirmed  and  rat- 
ified the  same,  and  providing  further  that 
he  should  pay  her  the  net  proceeds  of  the  prop- 
erty during  her  life,  and  at  her  death  con- 
vey about  43  acres  of  the  land  to  Blla  Steve, 
a  niece,  now  mentioned  for  the  first  time  as 
the  recipient  of  her  bounty,  and  within  two 
years  after  her  death  pay  to  her  sister  $6,000 
and  $500  to  each  of  three  nieces  now  men- 
tioned for  the  first  time.     On  October  Slst 
following.  Hart  and  Greta  Dnnd  again  visit 
her,  and  she  makes  an  afildavit  entitled  in 
the  suit  against  Sicade  to  recover  back  her 
property,  in  which  she  recites  the  never-end- 
ing importunities  of  Sicade  and  his  wife  and 
how,  yielding  to  these  importunities,  she  had 
made  the  second  will  and  agreement  of  Sep- 1 
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-temb^r  2atb,'  akd  'again  returns  to  her  re- 
■pndlatioB  of  Sicade.  The  next  chapter'  in 
the  history  of  this  greatly  perplexed  old  wo- 
man is  written  at  Tacoma,  where,  after  hav- 
ing been  visited  by  attorneys  representing 
friends  find  relatives  who  seek  to  save  her 
from  other  designing  friends  and  relatives, 
she  on  March  28,  1911,  appears  at  the  office 
of  Bates,  Peer  &  Peterson  and  executes  a 
fourth  will,  in  which  she  gives  three-fourths 
of  ber  estate  to  her  sister  tCllzabeth  Mllroy, 
with  remainder,  if  any,  at  the  death  of  Eliza- 
beth Mllroy  to  a  niece,  Ella  Steve.  The  re- 
maining one-fourth  is  divided  among  four 
nieces,  share  and  share  alike.  Pending  the 
first  visit  of  these  attorneys  to  Mary  Jeffs 
and  the  making  of  this  fourth  will,  these  at- 
torneys filed  a  petition  in  the  superior  court 
of  King  county  in  which  Elizabeth  Mllroy, 
as  petitioner,  prayed  the  court  for  the  ap- 
pointment of  a  guardian  for  the  person  and 
estate  of  Mary  Jeffs,  reciting  in  the  petltiou 
.that  MSary  JcAS  was  "childish  and  in  such 
'a  condition  of  health  and  mind  that  she  is 
easily  ..influenced  and  persuaded,  and  is  by 
reason  thereof  unable  and  incompetent  to 
manage  her  estate  and  business  aftalrs." 
The  hearing  of  this  petition  was  set  for 
March  30lh,  and  on  that  day  the. superior 
court  of  King  county  entered  its  decree  de- 
claring. Mary  Jeffs  mentally  incompetent  to 
care  for  and  manage  her  affairs,  and  ap- 
pointing James  Bothwell  and  Jerry  Meeker 
her  guardians.  It  is  significant  that  March 
30th,  was  two  days  subsequent  to  the  day  on 
which  Mary  Jeffs  appeared  at  TBcoma  and 
executed  her  fourth  will. 

Reference  might  be  made  to  the  testimony 
of  witnesses,  some  of  whom  Mary  Jeffs  sent 
for  and  besought  their  aid,  as  we  have  be- 
fore referred  to,  and  to  whom,  after  all  these 
various  happenings,  she  reiterated  that  it 
was  her  wish,  when  freed  from  the  importun- 
ing and  beseeching  of  her  friends,  that  her 
property  should  go  as  intended  by  her  hus- 
band and  hetself  at  the  time  they  executed 
the  wills  of  July,  1907.  But  it  does  not 
seem  necessary  to  recite  other  facta  to  Jus- 
tify the  conclusion  that  either  Mary  Jeffs' 
mind  was  weakened  bdow  the  point  of  tes- 
tamentary capacity,  or  that  she  was  for  some 
mental  or  physical '  reason  so  susceptible  to 
influence  that  her  desire  and  wish  was<  al- 
ways the  desire  and  wish  of  the  last  one  to 
converse  with  her.  It  is  too  plain  for  argu- 
ment that  her  mind  was  in  such  a  weakened 
condition  from  either  mental  or  physical  in- 
firmities that  she  did  not  have  at  any  time 
subsequent  to  the  death  of  her  husband  suf- 
ficient Intelligence  to  understand  fully  the 
nature  and  effect  of  these  various  transac- 
tions, or  else,  understanding  them,  had  lost 
the  mental  power  to  resist  the  importunities 
of  those  who  sought  to  profit  from  her  sit- 
uation. Either  conclusion  is  sufficient  to  Jus- 
tify the  Jud.!;nient  of  the  lower  court  that  the 
only  wUl  that  could  be  held  to  have  been 


Digitized  by 


Google 


850 


131  PACIFIC  REPORTER 


(Wasb. 


the  fr«e  and  voluntary  act  of  Mary  Jeffs  was 
the  one  of  July  18,  1907.     Hattle  t.  Potter, 
54  Wash.  170,  102  Pac.  1023. 
The  judgment  is  sustained. 

CROW,   C.   J.,  and    MAIN,   ELLIS,   and 
FULLERTON,  JJ.,  concur. 


ATWOOD  et  al.  v.  SICADB  et  al. 

(Supreme  Court  of  Washington.     April  28, 
1913.) 
Attobnet  and  Client  (|  140*)— Compensa- 
tion FOB  Services. 

Where  attorneys  rendered  valuable  services 
under  an  invalid  contract  of  employment  to  ob- 
tain a  rescission  of  a  deed  given  by  their  client, 
and  obtained  a  settlement  on  the  basis  of  a  con- 
veyance by  the  grantee  of  three-fourths  of  the 
property  to  trustees,  who  agreed  to  pay  the  at- 
torneys such  sum  as  should  be  allowed  in  a  pro- 
ceeding to  determine  the  allowance,  the  attor- 
neys are  entitled  to  a  reasonable  compensation 
from  the  trustees. 

[Ed.  Note.— For  other  cases,  see  Attooney  and 
Client,  Cent  Dig.  §§  336-349;  Dec.  Dig.  f 
140.*] 

Department  2.  Appeal  from  Superior  Court, 
King  County;   King  Dykeman,  Judge. 

Action  by  John  C.  Atwood  and  others,  as 
executors  of  Mary  Jeffs,  deceased,  against 
Henry  C.  Slcade  and  others,  In  which  James 
Hart  and  another  file  a  cross-complaint. 
From  a  Judgment  denying  relief  on  the  cross- 
complaint,  the  cross-complainants  and  Henry 
Steve  and  Ella  Steve  appeal.    Affirmed. 

Kerr  &  McCord  and  Arthur  E.  Orlffln,  all 
of  Seattle,  for  appellants.  Bogle,  Graves, 
Merritt  &  Bogle,  of  Seattle,  for  respondents. 

MORRIS,  J.  This  appeal  was  presented 
at  the  same  time  as  the  appeal  in  the  pro- 
bate proceeding  Involving  the  several  pur- 
ported wills  of  Mary  Jeffs,  deceased,  Just 
decided.  In  re  Estate  of  Mary  Jeffs,  Deceas- 
ed, 131  Pac.  847. 

The  two  matters  Involved  in  this  appeal 
are  the  enforcement  of  the  contract  with 
Hart  and  Allen  for  oae-half  the  value  of  the 
property  conveyed  by  Mary  Jeffs  to  Henry 
C.  Slcade  as  compensation  for  their  legal 
services  In  obtaining  a  rescission  of  that 
deed  upon  the  ground  of  fraud,  and  the 
agreement  entered  Into  on  September  28, 
19^0,  between  Mary  Jeffs  and  Henry  Slcade, 
whereby  provision  was  made  that  as  a  part 
of  that  settlement  Slcade  should  convey  the 
43-acre  piece  to  Ella  Steve.  In  our  discus- 
sion of  this  appeal  we  refer  to  the  facts  set 
out  in  the  former  opinion.  They  may,  In  so 
far  as  material,  be  accepted  as  the  facts  in 
this  case.  After  obtaining  their  contract, 
Hart  and  Allen  commenced  the  action  against 
Slcade.  This  case  passed  through  the  usual 
preliminaries,  and  was  set  for  trial  on  Feb- 
ruary 15,  1911.  On  February  14th  Mary 
Jeffs,  Henry  Slcade,  and  others  met  at  the 
othce  of  W.  H.  Bogle,  one  of  the  trustees  un- 


der the  will  of  Bichard  JefTs,  and  a  settle- 
ment of  thehr  differences  was  sought  Mr. 
Allen  was  called  in  after  the  negotiatlona 
had  proceeded  somewhat,  and  shown  the  pro- 
posed contract  of  settlement  under  which  it 
was  proposed  the  Sicades  should  convey  one- 
half  of  the  property  to  the  trustees  of  the 
Jeffs  Orphans'  Home  and  retain  the  remain- 
der. To  this  Mr.  Allen  objected,  and  the  ne- 
gotiations were  renewed,  resulting  In  a  set- 
tlement upon  the  basis  of  Sicade  conveying 
three-fourths  of  the  property  to  the  trustees 
and  retaining  the  balance.  It  was  farther 
provided  that  the  Slcade  suit  should  be  dis- 
missed, and  that  whatever  attorney's  fees 
should  be  allowed  or  established  in  favor  of 
Hart  and  Allen  should  be  paid  by  the 
trustees.  One  phase  of  this  agreement  bias 
already  been  dealt  with  by  this  court  In 
State  ex  rel.  Bogle  v.  Superior  Court,  63 
Wash.  96,  114  Pac.  905,  in  which,  referring 
to  this  agreement  as  to  the  payment  of  these 
attorney's  fees,  it  is  said:  "The  language 
does  not  mean  that  the  attorney's  fees  are 
to  be  established  in  the  Jeffs  suit  Clearly, 
however.  It  does  mean  that  the  trustees  wUl 
pay  the  attorney's  fees  allowed  them  for 
their  services  to  their  client  Mary  Jeffs  in 
her  suit  against  the  Sicades,  when  determin- 
ed In  an  action  brought  for  that  purpose." 
Hart  and  Allen  then  flled  a  cross-complaint 
in  this  action,  in  which  they  sought  to  re- 
cover attorney's  fees  based  upon  the  value 
of  the  property,  conveyed  by  Slcade  and 
amounting  to  $43,125.  Upon  the  trial  they 
Insisted  upon  the  fee  being  awarded  upon 
the  basis  of  their  contract,  and  refused  to 
permit  the  court  to  award  such  a  fee  as  it 
might  regard  reasonable.  The  court,  being 
of  the  opinion  that  the  contract  could  not  be 
upheld,  refused  to  recognize  its  validity,  and 
Hart  and  Allen  have  appealed. 

We  have  already  said  all  we  care  to  say 
about  this  contract  in  the  previous  case ;  we 
do  not  regard  it  as  the  contract  of  one  com- 
petent to  contract  These  attorneys  did, 
however,  perform  valuable  services  in  the 
commencement  of  the  action  against  Slcade 
and  In  preparing  It  for  trial.  It  does  not 
seem  to  us  problematical  what  the  outcome 
of  that  suit  would  have  been  had  it  proceed- 
ed to  trial  No  court  under  the  circumstanc- 
es would  have  sustained  the  Slcade  deed. 
The  services  of  Mr.  Allen  were  also  valuable 
in  obtaining  the  settlement  from  Slcade  up- 
on the  basis  of  a  reconveyance  of  three- 
fourths  of  the  property.  Instead  of  one-half 
as  first  proposed.  That  settfement  is  not  be- 
fore us  for  review  as  to  the  amount  of  prop- 
erty obtained  from  Sicade,  and  hence  it  is 
not  proper  for  us  to  here  speak  our  mind 
concerning  it  The  trustees,  however,  there 
obligated  themselves  to  pay  these  attorneys 
such  a  sum  as  should  be  allowed  them  in 
some  proceedings  brought  to  determine  that 
allowance  and  this  obligation  must  be  kept 
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That  smn  should  be  a  reasonable  sum,  and 
fully  commensurate  with  the  value  of  the 
services  performed.  What  that  sum  shall  be 
]s  not  for  us  in  the  first  Instance  to  deter- 
mine. We  do  not,  however,  believe  It  Is  the 
sum  of  ^13,125  as  here  demanded. 

As  to  the  appeal  of  Ella  Steve,  reference 
has  already  been  made  in  the  other  opinion 
to  the  contract  with  Sicade  under  which  the 
deed  to  this  43  acres  is  claimed.  We  there 
said  enough  to  indicate  our  opinion  that  it 
cannot  be  sustained.  Certainly  both  of  these 
contracts  cannot  be  sustained,  for  they  are 
as  opiMsed  to  each  other  as  two  contracts 
can  be.  In  the  contract  with  Hart  and  Alien 
on  September  22d  Mary  JefiTs  repudiates  the 
Sicade  deed  as  obtained  by  fraud  and  mis- 
representation. On  September  28th,  six  days 
later,  she  repudiates  the  Hart  and  Allen  con- 
tract, aflirms  the  Sicade  deed,  and  abandons 
the  suit  against  him.  On  October  Slst  she 
again  attacks  the  validity  of  the  Sicade 
deed,  dinafilrms  the  contract  of  September 
28th,  and  returns  to  the  Hart  and  Allen  con- 
tract. Which  contract  shall  we  enforce,  and 
which  shall  be  said  to  be  the  act  of  one 
wholly  competent  to  contract?  If  this  ques- 
tion were  to  be  decided  by  the  parties  to  this 
appeal,  doubtless  they  would  answer  as  best 
serves  their  interests.  But  our  answer  is 
neither. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 

CROW.  C.  J.,  and  MAIN,  ELLIS,  and 
FULLERTON,  JJ.,  concur. 


McCONAUGHY  ▼.  JITV'ENAL  et  aL 

(Supreme  Court  of  Washington.     April  28, 
1913.) 

1.  INSUBANCE    (S   60*)— GUARANTT— EsTOPPEt. 

Where  a  mutual  fire  insurance  company 
wrote  a  large  amount  of  insurance  on  the  iaith 
of  a  guaranty  contract,  the  Bubscribcrs  to  sucli 
guaranty  were  estopped  to  deny  their  liability 
thereunder,  on  the  ground  that  it  was  invalid, 
for  fire  losses  falling  within  its  terms. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  fi  78-83 ;   Dec.  Dig.  i  60.*J 

2.  bitxs  and  noibs  (s  02*)— conbidebation 
— Validity. 

Where  certain  officers  and  persons  interest- 
ed in  an  insolvent  fire  insurance  company,  pur- 
suant to  a  demand  of  the  state  insurance  com- 
missioner that  the  company  reorganize  or  re- 
insure in  some  other  company  and  give  security 
that  one  of  these  things  would  be  done  as  a  con- 
dition to  the  continuance  of  the  company's  li- 
cense, gave  their  personal  notes  for  a  certain 
sum,  and  where  no  insurance  was  subsequently 
written  on  the  faith  of  tlipse  notes,  the  notes 
were  without  valid  consideration  and  did  not 
become  assets  of  the  company;  the  state  in- 
surance commissioner  having  no  authority  to 
permit  a  continuance  of  the  business  on  such 
security. 

[Ed.  Xote.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §5  160-173,  175-205.  208- 
212 ;   Dec.  Dig.  {  92.*] 


3.  InBUBANCE  (I  60*)— GcABAHTt  Obuoation 

— Release  of  Guakantob. 

An  insurance  company  was  without  power 
to  release  a  subscriber  to  a  guaranty  contract 
created  for  the  payment  ot  fire  losses,  where 
there  was  a  large  amount  of  outstanding  insur- 
ance written  upon  the  faith  of  -iucli  guaranty. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §i  78-83;   Dec.  Dig.  i  60:*] 

Department  2.  Appeal  from  Superior 
Court,  Walla  Walla  County;  Thoa.  H. 
Brents,  Judge. 

Action  by  Frank  McConaughy,  receiver 
of  the  Inland  Fire  .Insurance  Company, 
against  K  T.  Juvenal  and  others.  From 
Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Wm.  E.  Richardson,  of  Spokane,  for  appel- 
lants. Rader  &  Barker,  of  Walla  Walla, 
for  respondent 

ELLIS,  3.  The  receiver  of  the  Inland 
EHre  Insurance  Company  brought  this  action 
against  tlie  defendants  upon  a  written  in- 
strument, designated  as  a  guaranty  fund 
contract.  That  Instrument  is  as  follows: 
"This  agreement  made  this  25  day  of  April, 
1907,  between  the  Inland  Fire  Insurance 
Company,  party  of  the  first  part,  and  the 
subscribers  hereto,  as  parties  of  the  second 
part,  witnessetb:  That  whereas  the  party 
of  the  first  part  is  a  mutual  fire  insurance 
company  organized  under  the  laws  of  the 
state  of  Washington  and  the  parties  of  the 
second  part  are  members  thereof  and  inter- 
ested In  its  future  success  and  stability  as  a 
fire  Insurance  company.  Now  therefore  it 
is  agreed  by  and  between  the  parties  hereto. 
(1)  That  each  of  the  second  parties  bind  him- 
self, his  heirs,  administrators,  successors  and 
assigns  to  contribute  and  pay  to  the  first  party 
the  sum  of  money  hereto  subscribed  what- 
ever by  reason  of  extraordinary  losses  or 
for  any  other  reason  the  said  sum  of  money 
shall  be  required  for  the  use  of  said  first 
party,  and  the  said  second  parties  each  agree 
to  pay  his  pro  rata  share  of  any  amount 
that  shall  be  required  of  the  whole  amount 
that  shall  be  subscribed  hereto  whenever 
for  the  reasons  aforesaid  It  shall  be  neces- 
sary to  pay  the  same  for  the  use  of  the  said 
first  party.  (2)  It  is  further  agreed  that 
each  of  the  subscribers  hereto  is  severally 
liable  o'^ly  for  the  amount  subscribed  hereto 
and  shall  in  no  event  be  liable  for  any  other 
amount  than  the  amount  subscribed  or  for 
the  pro  rata  share  thereof  that  may  be  re- 
quired and  called  for  by  the  said  first  party. 
(3)  The  said  first  party  further  agrees  that 
no  demand  shall  be  made  upon  any  of  the 
parties  of  the  second  part  for  the  sums  sub- 
scribed by  them  or  any  part  thereof  except 
in  the  event  that  the  said  sum  demanded 
is  necessary  to  pay  losses  and  the  said  com- 
pany has  no  other  available  means  of  rais- 
ing the  funds  necessary  to  pay  losses  and 
necessary    expenditures.      (4)  It    is    further 
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agreed  that  In  case  any  of  the  second  parties 
hereto  shall  fall,  neglect  or  refuse  to  con- 
tribute his  pro  rata  share  of  any  call  or 
assessment  made  upon  him  in  accordance 
with  the  terms  of  this  agreement  after  sixty 
(60)  days  written  notice  thereof  signed  by 
the  secretary  of  the  first  party  then  and  in 
that  event  all  the  rights  and  privileges  of 
the  said  second  party  In  and  to  the  guar- 
■  antee  fund  certificate  hereto  provided  shall 
cease  and  determine  and  said  guarantee  fund 
certificate  shall  without  further  notice  to 
said  cnrtlflcate  holder  be  canceled  and  a  new 
certificate  may  thereupon  be  Issued  tb  any 
person  selected  by  the  board  of  trustees  who 
shall  agree  to  the  terms  and  sign  this  agree- 
ment as  one  of  the  second  parties  hereto. 
(5)  The  said  first  party  further  agrees  that 
it  will  set  apart  for  the  use  of  the  subscrib- 
ers hereto  an  amount  equal  to  50  per  cent, 
of  the  net  profits  of  the  said  first  party's 
business  to  indemnify  and  pay  said  subscrib- 
ers for  the  risk  hereby  assumed.  Such  esti- 
mate and  payment  to  be  made  on  or  before 
the  first  day  of  January  In  each  year.  (6) 
It  is  further  agreed  that  a  part  of  the  con- 
sideration for  this  agreement  is  the  personal 
.honesty  and  responsibility  of  each  of  the 
second  parties  hereto  and  the  said  first  party 
wUl  not  recognize  any  transfer  of  the  guar- 
antee fund  certificates  herein  provided  for 
except  by  the  consent  of  its  board  of  trustees 
regularly  entered  upon  Its  minutes.  (7)  The 
parties  of  the  second  part  upon  signlsg  this 
agreement  shall  each  receive  a  certificate 
setting  forth  the  amount  subscribed  by  bim 
and  referring  to  this  agreement  and  tho  by- 
laws of  the  first  party  which  certificate  shall 
be  signed  by  the  president  and  attested  by 
the  secretary  and  shall  have  affixed  thereto 
the  corporate  seal  of  the  first  party," 

The  defendants,  excepting  George  D. 
Needy,  admitted  the  execution  of  this  Qon- 
tract,  but  denied  liability  upon  it.  The  de- 
fendant Needy  also  denied  liability,  and  in 
addition  thereto  pleaded  a  release  for  a  valu- 
able consideration  from  any  liability  under 
the  agreement,  and  set  up  a  -  counterclaim 
against  the  insurance  company  founded  upon 
certain  promissory  notes  and  an  open  account. 
The  cause  was  tried  to  the  court  without  a 
jury.  The  court's  'findings,  so  far  as  we  deem 
material,  were  in  substance' as  follows:  That 
the  Inland  Fire  Insurance  Company  had  been 
organized  as  a  mutual  fire  Insurance  com- 
pany under  the  laws  of  the  state  of  Wash- 
ington prior  to  April  25,  1907,  and  at  the 
tiiae  when  it  passed  Into  the  hands  of  a  re- 
ceiver was  doing  a  general  fire  insurance 
business  In  this  and  other  states;  that  on 
the  7tb  day  of  May,  1908,  it  was  adjudged 
insolvent  by  the  superior  court  of  Walla 
Walla  county,  and  the  plaintiff  was  appoint- 
ed and  qualified  as  its  receiver,  and  thereaft- 
er secured  authority  from  the  court  to  bring 
this  action;  that  on  the  25th  day  of  April, 
1907,  the   defendants  and  others   executed 


and  delivered  to  Oie  inadrance  company  the 
guaranty  fund  contract,  each  signing  for  the 
Bum  of  $5,000:  that  «vhen  that  instrument 
was  executed  it  was  understood  by  the  de- 
fmdants  that  it  was  to  be  held  out  and  used 
by  the  insurance  company  as  an  inducement 
to  the  public  to  take  Insurance  in  the  com- 
pany; that  it  was  so  advertised  by  the  com- 
pany through  its  officers,  agents,  and  other 
persons  interested  therein,  which  fact  was 
known  to  the  defendants;  that  the  defend- 
ants at  the  time  of  signing  tlie  contract  in- 
tended thereby  to  become,  and  to  have  it 
understood  by  all  persons  who  might  there- 
after Insure  in  the  company  and  become, 
policy  holders  therein,  that  the  defendants 
bad  thereby  Itecome  sureties  of  the  company 
severally  for  the  payment  of  fire  losses  of 
such  policy  holders  not  exceeding  the 
amounts  by  the  defendants  severally  sub- 
scribed, and  in  proportion  that  the  sum  sub- 
scribed bore  to  the  aggregate  sum  of  $100,000, 
and  intended,  by  the  advertisement  of  the  fact 
that  such  guaranty  had  been  created  and 
provided,  to  induce  policy  holders  to  insure 
their  properties  in  the  company;  that  such 
insurance  was  effected  by  the  policy  Iwldera 
in  reliance  upon  the  guaranty  fund  agree- 
ment;, that  policy  holders  have  sustained 
Josses  in  the  aggregate  sum  of  $7,930.44;  that 
their  claims  therefor  have  been  adjusted, 
approved,  and  allowed  by  the  company  and 
its  receiver,  and  are  valid  subsisting  claims, 
against  the  company  in  the  hands  of  its  re- 
cover, and  are  wholly  unpaid;  that  the 
plalntlft  as  receiver  has  no  available  funds 
with  which  to  pay  these  fire  losses  and  no 
available  means  of  raising  such  funds,  other 
than  the  guaranty  fund  agreement  The 
court  also  found  that  the  agreement  was 
accepted  and  acted  upon  by  the  company, 
and  that  practically  all  of  the  insurance 
on  the  books  of  the  company  when  it  ceased 
business  had  been  written  after  the  execu- 
tion of  that  instrument.  Judgment  was  rea- 
dered  against  each  defendant,  respectively, 
in  the  sum  of  $396.50,  for  the  use  and  benefit, 
pro  rata,  of  the  policy  holders  whose  claims 
for  fire  losses  had  been  adjusted  and  allow- 
ed. We  have  examined  the  record  with 
much  care,  and  cannot  say  that  these  find- 
ings are  not  sustained  by  a  fair  preponder- 
ance of  the  evidence.  If  therefore  these  find- 
ings are  sufficient  to  sustain  the  Judgment, 
it  must  be  afitrmed. 

[1]  The  ai)pellants  earnestly  Insist  that  no 
cause  of  action  was  either  pleaded  or  proved 
because  the  guaranty  fund  agreement  was 
without  legal  consideration  and  void.  It 
Is  argued  that  the  compnuy,  being  a  mutual 
fire  Insurance  company,  could  make  no  cor- 
porate profits  and  the  agreement  to  set  apart 
50  per  cent  of  the  net  profits  to  indemnify 
the  subscribers  to  the  guaranty  fund,  for  the 
risk  assumed,  was  therefore  impossible  of 
performance.  We  find  It  uqnecessary  to  de- 
cide whether  this  position  Is  sound  or  other- 
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wise,  since  the  court  foim'a,  upon  whftt  we 
conceive  to  be  ample  evidence,  facts  which 
In  equity  should  estop  the  appellants  from 
questioning  the  validity,  of  the  agreement. 
The  agreement  was  made  for  the  purpose 
of  giving  to  the  company  an  ai)pearance  of 
financial  backing  and  stability  which  it  oth- 
erwise would  not  have  had.  Tliat  it  was 
so  used  by  the  officers  and  agents  of  the  com- 
pany throughout  practically  all  of  the  solvent 
existence  of  the  corporation  Is  established 
by  evidence  so  convincing  as  to  leave  little 
room  for  doubt  It  is  fairly  apparent  from 
the  evidence  that  the  yarions  agents  of  the 
company  were  instructed  to  and  did  exploit 
this  guaranty  fund  as  an  aid  in  writing  in- 
surance. That  it  was  featured  on  the  sta- 
tiofaery  of  the  Company,  and  that  the  words 
"$100,000  Guaranty  l\ind"  appeared  in  con- 
splcuou.s  red  letters  on  the  back  of  its  pol- 
icies, was  uncontradicted.  That  the  sub- 
scribers to  the  agreement  did  not  know  and 
acqnlesce  in  this  purpose  and  these  uses  of 
it  surpasses  belief.  Its  purpose  was  apparent 
upon  its  -face,  and  it  can  hardly  be  conceived 
that  business  men  who  would  subscribe  such 
an  instrument  would  not  retain  sufficient 
interest  i»  Its  fate  to  learn  that  it  was  ex- 
tensively advertised  as  an  inducement  for 
business.  Its  success  as  a  business  getter 
was  demonstrated  by  the  ffect  that  between 
April  25,  1907,  the  date  of  its  execution,  and 
October  11,  1007,  about  $2(600,000  of  Insur- 
ance, being  practically  all  of  the  business 
ever  done  by  the  company,  was  written.  On 
plainest  principles  of  equity  these  men  should 
now  be  estopped  to  deny  their  liability  for 
Are  losses  falling  within  the  terms  of  thetr 
undertaking. 

[21  It  Is  also' contended  that  there  were 
certain  notes  belonging  to  the  company 
which  the  receiver  had  made  no  effort  to  col- 
lect, and  that  since  by  the  terms  of  the  con- 
tract the  available  as.set8  of  the  company  must 
be  first  resorted  to,  there  cotild  be  no  liability 
upon  the  contract  until  these  notes  were  col- 
lected and  the  proceeds  exhausted.  The 
history  of  these  notes  makes  it  evident  that 
they  were  without  consideration,  were  never 
assets  of  the  company,  and  should  have  been 
returned  to  their  makers.  A  few  days  before 
the  company  was  declared  insolvent,  and 
long  after  it  was  in  fact  so,  the  state  insur- 
ance commissioner  notified  the  officers  of 
the  company  that  it  would  have  to  cease 
writing  insurance  unless  it  reorganized  upon 
a  stock  basis  or  reinsured  in  some  other 
company,  and  demanded  security  that  one 
of  these  things  would  be  done  as  a  condition 
to  a  continuance  of  the  company's  license. 
Thereupon,  certain  offlcerB  of  the  company 
and  persons  InterKSted  therein  deposited 
with  the  Insurance  commissioner  their  per- 
sonal notes  aggregating  the  sum  of  $15,000. 
It'M  obvious  that  the  Insurance  commission- 
er bnd'  no  authority  to  permit  a  continuance 


of  business  on  the  secnitty'of  these  notes, 
and  that  they  never  in  fact  had  that  effect 
or  resulted  in  any  benefit  to  the  company. 
No  Insurance  was  ever  written  because  of 
or  on  the  faith  of  these  notes,  and  in  fact 
within  a  day  or  two  after  they  were  executed 
and  deposited  the  company  was  declared  in- 
solvent and  the  receiver  appointed.  They 
were  without  valid  consideration  and  were 
never  intended  as  nor  became  assets  of  the 
company. 

[8]  The  contention  of  the  appellant  Needy 
that  he  was  released  from  the  guaranty 
agreement  by  the  company  cannot  be  sus- 
tained. It  is  true  that  the  board  by  resolu- 
tion sought  to  release  him  on  October  11, 
1907,  but  that  was  after  practically  all  of 
the  policies  ever  written  by  the  company 
had  been  taken  out.  The  guaranty  fund 
contract  liaving  been  represented  as  behind 
these  policies,  the  company  had  no  power 
to  release  any  of  the  signers  of  the  contract 
or  to  otherwise  impair  the  fund  as  against 
los.<tes  covered  by  these  policies,  which  had 
or  might  thereafter  accrue.  For  the  same 
reason  his  alleged  counterclaim,  however 
good  it  might  have  been  as  against  general 
creditors  of  the  conifiany,  conld  not  be  as- 
serted as  against  the  beneficiaries  of  this 
guaranty  fmid  contract.  The  same  estoppel 
which  prevents  him  from  denying  the  valid- 
ity of  the  contract  also  prevents  him  from 
asserting  tlJe  release  or  counterclaim.  The 
guaranty  fund  waa  not  created  as  a  security 
for.  general  liabilities  of  the  company,  but 
for  the  payment  of  fire  losses. 

It  is  suggested  that  the  appellant  Kirk 
was,  after  trial  and  before  the  entry  of  the 
Judgment  in  this  action,  discharged  as  a 
bankrupt,  and  that  the  Judgment  against 
him  is  therefore  illegal.  There  is  nothing  in 
the  record  before  us  to  indicate  such  a  dis- 
charge, nor  anything  showing  that  such  a 
discharge  was  ever  called  to  the  attention 
of  the  trial  court. 

The  Judgment  is  affirmed. 

MOUNT,  FULLE3RT0N,  MAIN,  and  MOR- 
RIS, J  J.,  concur. 


CITY  OF  SPOKANE  v.  LEMON. 

(Supreme  Ck)urt  of  Washington.    April  28, 
1913.) 

1.   MCNICIPAt  COBPOHATIONS   (J  112*)— OBDI- 

NANCBs— Validity— TnxEs. 

An  oMiinance  making  it  a  misdemeanor  to 
keep  more  than  a  certain  number  of  horses  in 
a  barn  without  a  license,  entitled  "An  ordi- 
nance regulating  the  construction,  *  »  • 
maintenance,  use,  •■  •  »  and  equipment  of 
buildings,"  is  not  invalid  under  Spiikane  Char- 
ter, art.  3,  §  13,  requiring  the  subject  of  every 
ordinance  to  be  set  out  clearly  in  the  title, 
since  the  title  of  the  act  is  sufficient  to  include 
the  provision  mentioned)   it  being  unnecessary 
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for  the  title  to  be  an  index  to  the  contents  of 
the  act. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §$  208-282;  Dec  Dig. 
i  112.*] 

2.  Municipal  Cobpobations   (§  48*)— Obdi- 

NANCES— RKPEAL    BY    ChABTEB. 

Spokane  Ordinance  No.  A — ItiSS,  regulating 
the  construction  and  use  of  buildings,  and  pro- 
viding that  no  permits  for  the  erection  of  sta- 
bles of  a  certain  size  shall  be  issued,  unless  au- 
thorized by  the  board  of  public  works  after  a 
hearing,  was  not  repealed  by  the  adoption  of 
a  new  city  charter  which  changed  the  form  of 
city  government  from  a  mayor  and  councilto 
a  commission  form  of  government  consisting 
of  five  commissioners,  for  sections  22  and  23 
of  the  charter  provided  that  the  powers  not 
otherwise  provided  for  should  be  distributed 
among  five  departments,  one  of  which  was  the 
department  of  public  works,  and  that  the  com- 
missioner in  charge  of  each  department  should 
have  control  of  all  the  affairs  and  property 
which  belonged  to  his  department,  while  sec- 
tions 119  and  120  declared  that  every  ordi- 
nance in  force  at  the  time  of  the  adoption  of 
the  charter  should  continue  until  amended  or 
repealed,  and  that  the  government  and  offices 
existing  prior  to  the  adoption  of  the  charter 
should  continue  until  the  election  and  qualifica- 
tion of  officers  first  elected;  it  thus  appearing 
that  the  commissioner  of  public  works  was 
substituted  for  the  old  board  of  public  works, 
which  was  abolished. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  127,  128,  130-133; 
Dec.  Dig.  I  48.*] 

3.  Municipal  CoBPOBATioNa  (5  120*)— Obdi- 
nances—Pbosecutions— Defenses. 

In  a  prosecution  for  violating  a  municipal 
ordinance  regulating  the  use  of  stables,  it  is 
no  defense  that  the  stable  was  not  In  violation 
of  law  before  the  adoption  of  the  ordinance: 
it  appearing  that  it  bad  been  maintained  in  .vio- 
lation of  such  law  thereafter. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  274-280;  Dec.  Dig. 
i  120.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  John  D.  Binkle, 
Judge. 

Charles  I^emon  was  convicted  in  the  mn- 
ulcipal  court  of  violating  an  ordinance  of  the 
city  of  Spokane,  and  being  again  convicted 
In  the  superior  court,  to  which  he  appealed, 
he  again  appeals.    Affirmed. 

John  M.  Gleeson  and  B.  M.  Branford,  both 
of  Spokane,  for  appellant.  H.  M.  Stephens, 
Wm.  E.  Richardson,  and  Arthur  L.  Hooper, 
all  of  Spokane,  for  respondent. 

MOUNT,  J.  The  defendant  was  convicted 
in  the  municipal  court  of  the  city  of  Spokane 
under  a  complaint  charging  him  with  a  mis- 
demeanor committed  by  using  a  building  as 
a  stable  for  more  than  four  animals  within 
the  city  without  a  permit  therefor.  He  ap- 
pealed from  the  municipal  court  to  the  su- 
perior court  Of  Spokane  county,  where  upon 
a  trial  before  a  Jury  he  was  again  convicted. 
The  superior  court  sentenced  him  to  pay  a 
fine  of  $10  and  costs.  He  appeals  from  that 
judgment. 

The  appellant  alleges  here  that  the  court 
erred  In  overruling  his  objection  to  any  evi- 


dence being  heard;  In  denying  bis  motion 
for  an  instructed  verdict  and  a  motion  for 
Judgment  non  obstante  veredicto;  and  la  re- 
fusing to  give  certain  instructions.  The 
basis  for  the  objection  to  the  testimony  and 
the  motion  for  an  instructed  verdict  and 
for  Judgment  non  obstante  is  the  contention 
that  the  ordinance  under  which'  the  defend- 
ant was  prosecuted  Ui  void. 

It  appears  that  in  the  year  1909,  the  dty 
of  Spokane  enacted  an  ordinance  CNo.  A — 
4658)  entitled,  "An  ordinance  regulating  the 
construction,  enlargement,  raising,  alteration, 
repair,  removal,  maintenance,  use,  area, 
height,  and  equipment  of  buildings ;  regulat- 
ing the  character  and  use  of  materials  in 
and  for  buildings;  providing  for  the  Is- 
suance of  permits  therefor,  and  for  the  con- 
demnation of  buildings  dangerous  to  property 
or  persons,  within  the  limits  of  the  city  of 
Spokane;  providing  a  penalty  for  violation 
thereof;  and  repealing  all  ordinances  and 
parts  of  ordinances  in  conflict  herewith." 
This  ordinance  contains  367  sections.  Sec- 
tion 304,  subd.  1,  of  this  ordinance,  pro- 
vided :  "That  no  permit  for  the  erection  or 
alteration  of  a  building  to  be  used  as  a 
stable  for  more  than  Ave  head  of  stock  shall 
be  Issued  unless  the  same  be  authorized  by 
the  board  of  public  works  after  a  hearing 
as  hereinafter  provided."  The  section  then 
provided  for  a  written  application  to  be  filed 
with  the  buUdlng  inspector,  a  notice  to  and 
report  of  the  health  officer  and  chief  of  the 
fire  department,  and  notice  of  hearing  of  ob- 
jections before  the  board  of  pubUc  works, 
and  upon  such  hearing,  If  it  appear  that  the 
use  of  such  building  will  not  be  injurious 
or  dangerous  or  a  public  nuisance,  the  board 
of  public  works  is  authorized  to  issue  a  per- 
mit for  the  use  of  such  building  as  a  stable 
for  more  than  five  head  of  stock.  There- 
after, in  January,  1911,  the  city  council  of 
the  city  of  Spokane  passed  Ordinance  No.  A — 
5855,  the  title  of  which  was  as  follows :  "An 
ordinance  amending  section  3G4  of  Ordi- 
nance No.  A — 4658  entitled,  'An  ordinance 
regulating  the  construction,  enlargement, 
raising,  alteration,  repair,  removal,  main- 
tenance, use,  area,  height,  and  equipment  of 
buildings;  regulating  the  character  and  use 
of  materials  in  and  for  buildings ;  providing 
for  the  issuance  of  permits  therefor,  and 
for  the  condemnation  of  buildings  dangerous 
to  property  or  persons,  within  the  limits  of 
the  city  of  Spokane;  providing  a  penalty 
for  the  violation  thereof,  and  repealing  all 
ordinances  and  parts  of  ordinances  in  con- 
flict herewith,'  passed  the  city  council  Oc- 
tober 13th,  1909."  This  amendment  was 
substantially  the  same  as  section  3S4  of  the 
original  ordinance,  except  as  to  the  number 
of  horses  and  except  as  to  details  in  giving 
notice  and  hearing.  Thereafter,  in  March. 
1911,  the  dty  of  Spokane  adopted  a  free- 
holder's charter,  which  changed  the  form  of 
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*he  city  government  from  a  mayor  and  coun- 
cil to  a  comuilijsiou  form  of  government  con- 
iilsting  of  five  commissioners.  Section  22  of 
the  dty  charter  provides  that  "the  executive 
and  administrative  powers,  authority  and 
duties  not  otherwise  provided  for  herein, 
shall  be  distributed  among  fire  departments 
as  follows :  (a)  Department  of  public  affairs, 
(b)  Department  of  finance,  (c)  Department 
of  public  safety,  (d)  Dei>artnient  of  public 
worlES.  (e)  Department  of  public  utilities." 
The  charter  also  provides  that  the  council 
shall  designate  one  member  to  be  commis- 
sioner In  charge  of  each  department  That 
the  commissioner  In  charge  of  each  depart- 
ment shall  have  the  control  of  all  the  affairs 
and  property  which  belong  to  his  department 
Section  23,  City  Charter.  The  charter  also 
provides  that  "every  ordinance  and  resolu- 
tion in  force  at  the  time  of  the  adoption  of 
this  charter,  except  in  so  far  as  it  is  incon 
sistent  with  this  charter,  shall  continue  in 
force  until  amended  or  repealed"  (section 
119,  City  Charter),  and  that  "the  government 
and  offices  existing  prior  to  the  adoption  of 
this  charter,  shall  continue  until  the  elec- 
tion and  qualification  of  oflScers  first  elected 
under  this  charter  at  the  general  election 
In  March,  1911"  (secUon  120,  City  Charter). 
No  provision,  except  as  above  stated,  was 
made  for  the  continuance  of  the  officers 
theretofore  known  as  the  board  of  public 
works. 

The  defendant  constructed  a  barn  and 
used  the  same  for  a  stable  for  more  than 
four  horses  without  applying  for  or  receiv- 
ing a  permit.  In  November,  1911,  while  the 
defendant  was  so  using  his  barn,  the  city 
commissioners  of  Spokane  passed  Ordinance 
No.  C— 194,  the  title  of  which  Is  as  follows : 
"An  ordinance  amending  section  1  of  ordi- 
nance No.  A — 5855  entitled,  'An  ordinance 
amending  section  364  of  Ordinance  No.  A — 
4658,  entitled,  An  ordinance  regulating  the 
construction,  enlargement,  raising,  alteration, 
repair,  removal,  maintenance,  use,  area, 
height  and  equipment  of  buildings;  regulat- 
ing the  character  and  use  of  materials  in  and 
for  buildings ;  providing  for  the  Issuance  of 
permits  therefor,  and  for  the  condemnation 
of  buildings,  dangerous  to  property  or  per- 
sons, within  the  limits  of  the  dty  of  Spo- 
Icane;  providing  a  penalty  for  the  violation 
thereof,  and  repealing  all  ordinances  and 
parts  of  ordinances  in  conflict  herewith, 
passed  the  city  council  October  13th,  1909," 
passed  by  the  city  council  January  3rd,  1911, 
and  declaring  an  emergency."  This  amend- 
ment is  substantially  the  same  as  Amend- 
ment No.  A — 5S^>5  above  referred  to,  except 
that  It  provides  for  a  hearing  before  the 
commissioners  sitting  as  a  council  Instead  of 
k  hearing  before  the  board  of  public  works, 
as  hereinbefore  stated. 

The  appellant  Insists,  first,  that  this  last 
ordinance  is  void  because  it  amends  the 
previous  ordinance  b;    reference   to   title 


merely ;  and,  second,  that  the  title  Itself  is 
not  sufficient  to  suggest  the  subject  legislat- 
ed upon.  The  section  as  amended  was  set 
out  In  fulL  It  was  not  therefore  an  amend- 
ment by  reference  to  the  title  merely. 

[1]  The  new  city  charter  In  force  at  the 
time  provides:  "The  subject  of  every  ordi- 
nance shall  be  set  out  clearly  in  the  title 
thereof."  Section  13,  art  3,  City  Chartee  of 
Spokane.  The  subject  of  the  ordinance  ap- 
pears to  be  set  out  clearly  in  the  title.  It 
states  in  both  the  amending  titles  and  in  the 
original  title  that  it  is  an  ordinance  regulat- 
ing the  use  of  buildings  within  the  city 
limits  of  the  city  of  Spokane.  And  that  is, 
in  fact,  the  subject  which  was  legislated  upon 
in  the  original  ordinance,  in  the  first  amend- 
ment, and  In  the  second  amendment  by  the 
city  commissioners  sitting  as  a  conndl.  We 
have  many  times  held  under  our  constitu- 
tional pro^islon  that  the  title  of  a  legislative 
act  Is  sufficient  if  It  contains  well-chosen 
words  suggestive  of  the  subject  treated,  that 
It  need  not  be  an  index  to  the  contents  of 
the  act,  and  is  not  required  to  go  into  de- 
tails. State  ex  rel.  Zent  v.  Nichols,  60  Wash. 
508,  97  Pac.  728,  and  cases  there  dted. 

[21  The  appellant  next  contends  that  the 
ordinance  as  amended  by  Ordinance  No. 
A — 5855  was  repealed  by  the  charter,  and 
therefore  became  Inoperative,  and  not  sub- 
ject to  amendment  As  we  have  seen  above, 
the  charter  adopted  after  the  first  amend- 
ment of  the  ordinance  expressly  saved  ordi- 
nances which  were  in  force  at  the  time  of 
its  adoption,  except  In  so  far  as  inconsistent 
with  the  charter.  Section  119,  City  Charter. 
It  Is  claimed,  however,  that  the  board  of 
public  works  ceased  upon  the  election  of  of- 
ficers under  the  new  charter.  It  is  true  that 
officers  of  the  board  ceased  at  that  time ; , 
but  the  law  was  in  effect  as  it  had  been  pre- 
viously, and  a  new  officer,  viz.,  the  commis- 
sioner of  public  works,  was  by  the  terms  of 
the  new  charter  substituted  and  placed  In 
charge  of  all  the  affairs  of  that  department 
The  amendment  which  was  passed  after  the 
new  charter  became  effective  had  the  effect 
of  substituting  the  conndl  Instead  of  the 
commissioner  of  public  works  for  hearings 
upon  questions  affecting  the  use  of  buildings. 

Appellant  argues  that  the  case  of  State  ex 
rel.  Rose  v.  Hindley,  67  Wash,  240,  121  Pac. 
447,  Is  authority  for  his  position  that  the 
board  of  public  works  and  building  inspector 
were  abolished  by  the  new  charter.  In  that 
case  we  held  that,  the  new  charter  having 
made  no  provisions  for  certain  employ^, 
such  officers  were  dispensed  with.  But  in 
this  case,  as  we  have  seen,  the  board  of  puh; 
lie  works  was  superseded  by  an  officer  ex- 
pressly provided  for  in  the  charter;  and 
that  case,  therefore,  has  no  bearing  uiwn 
thi&    The  ordinance  is  clearly  valid. 

[1]  It  is  next  argued  by  the  appellant  that 
the  court  erred  in  refusing  to  instruct  the 
Jury  as  follows:    "•    ♦    •    That  if  they  be- 
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Iteve  txom  fh«  evidence  in.  tbls  case- that. J. 
W.  Wilson  and .  Charles  Lemon  w.we  run; 
ntn^  and  operating  a  livery  or  a  sale  stable 
where  more  than  four  bead  of  horses  were 
kept  previous  to  the  hour  of  2  o'clock  p.  m. 
on  the  28th  day  of  November,  1911,  that  you 
should  find  eald  defendants  and  each  of 
them  not  guilty  of  the  misdemeanor  charged 
In  this  case"-;— upon  the  ground  that,  if-  the 
appellant  was  using  the  building  for  a  stable 
for  more  than  four  head  of  horses  at  the 
time  the  amended  ordinance  was  passed,  he 
might  continue  to  so  use  it,  for  the  reason 
that  the  ordinance  was  not  retroactive.  In 
the  first  place,  we  understand  from  the  rec- 
ord and  the  briefs  that  the  appellant  was 
using  the  premises  as  a  stable  in  violation  of 
the  ordinance  which  was  in  force  at  the 
time  he  began  to  use  it  as  a  stable  for  more 
than  four  head  of  horses,  and,  secondly,  he 
continued  to  use  It  as  such  unlawfully  after 
the  amended  ordinance  was  passed.  Com- 
plaint was  made  on  December  27,  1911, 
charging  that  the  defendant  violated  the 
ordinance  on  the  13th  day  of  December,  19li, 
which  was  one  month  after  the  passage  of 
the  last  ordinance.  There  is  therefore  no 
merit  in  the  contention  that  the  ordinance 
was  being  enforced  retroactively,  or  that 
tlie  appellant  was  lawfully  using  the  building 
at  the  time  be  was  arrested. 

We  find  no  error  in  the  record;  the  Judg- 
ment is  alBrmed. 

CROW,  C.  J.,  and  GOSE    and  PARKER, 
JJ.,  concur. 


CITY  OF  SPOKANE  v.  WILSON. 
(Supreme  Court  of  Washington.    April  28, 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County;   John  D.  Hiukle,  Judge. 

J.  W.  Wilson  was  convicted  in  the  municipal 
court  of  vjotating  an  ordinance  of  the  city  of 
Spokane,  and  from  a  judgment  of  conviction 
in  the  district  court  whence  he  appealed  he 
again  appeals.     Affirmed. 

John  M.  Gleeson  and  B.  M.  Branford,  both 
of  Spokane,  for  appellant.  H.  M.  Stephens, 
Wm.  E.  Richardson,  and  Arthur  Xi.  Hooper,  all 
of  Spokane,  for  respondent. 

PER  CURIAM.  The  facts  in  this  case  are 
identical  with  th«>  facts  in  Citv  of  Spoktine  v. 
Charles  Lemon  (No.  10,745)  131  Pac.  853,  and 
for  the  reasons  there  stated  the  judgment  Is 
affirmed. 


NORTH  COAST  R.  CO.  v.  GENTRY  et  nx. 

(Supreme  Court  of  Washington.     April  28, 
1913.) 

1.  Eminent  Domain  (S  244*)  —  Condemna- 
tion—Timk  Title  Passes. 

Rem.  &  Hal.  Code,  {  927,  provides  that 
"at  the  time  of  rendering  judgment  for  damag- 
es, ••  •  if  the  damages  awarded  be  then 
paid,  or  upon  their  payment,  if  not  paid  at 
tlie  time  of  rendering  snch  judgment,  the  court 
♦    •    •    shall   also  enter  a  judgment    •    •    • 


of  appropriation  of  the  land"  condemned, 
"thereby  vesting  the  legal  title  to  the  same  in 
the  corponition  seeking  to  appropriate  such 
land."  Section  921)  provides  that,  upon  the  en- 
try of  judgment,  the  condemnor  may  pay  the 
damages  assessed  and  costs  by  depositing  the 
same  with  the  clerk  of  the  superior  court,  and 
that,  uix)n  such  payment  into  court,  the  con- 
demnor shall  bo  discharged  from  liability  for 
the  land,  unless  upon  appeal  a  larger  amount 
of  damages  be  recovered,  provided  that,  in  case 
of  appeal  to  the  Supreme  Court,  the  money 
paid  into  the  superior  court  shall  remain  in  its 
custody  until  final  determination  in  the  Su- 
preme Court.  Section  931  provides  that  the 
appeal  shall  bring  before  the  Supreme  Court 
the  propriety  and  justice  of  the  amount  of  the 
damages,  and  section  932  provides  that  the 
construction  of  any  railway,  surface  tram- 
way, etc.,  shall  not  be  delayed  by  the  prose- 
cution of  the  appeal  of  any  party  to  condemna- 
tion proceedings,  provided  that  the  corpora- 
tion execute  a  bond  -conditioned  that  the  per- 
sons executing  the  same  shall  pay  whatever 
amount  may  be  required  by  tne  judgment. 
Beld,  that  the  title  which  vested  in  the  con- 
demnor upon  payment  of  the  money  into  court 
and  the  procuring  of  a  decree  of  appropriation 
was  not  divested  by  an  appeal  from  the  award 
to  the  Supreme  Court. 

[Ed.  Note. — ^For  other  cases,  see  Eminent 
Domain,  Cent.  Dig.  f|  630-636;  Dec.  Dig.  i 
244.*] 

2.  Eminent  Domain  (i  246*)— Abandonment 

OF   PBOCEEDINCiS. 

In  the  absence  of  statute,  the  effect  of  con- 
demnation proceedings  is  simply  to  fix  the  price 
for  which  the  condemnor  can  have  the  proper- 
t}',  and  the  proceedings  may  be  abandoned, 
even  after  judgment  of  appropriation,  without 
incurring  any  liability  to  pay  the  damages 
awarded. 

I  lid.  Nrtte.— For  other  cases,"  see  Eminent 
Domain,  Cent.  Dig.  fl  647-657;  Dec.  Dig,  i 
21C.*J 

3.  Kmink.nt  Domain  (J  246*)— Abanoonueni 
OF  Proceedings. 

In  view  of  Rom.  &  Bal.  Code,  |  929,  pro- 
viding that,  in  cases  of  appeal  in  condemnation 
proceedings,  the  amount  paid  into  the  superior 
court  shall  remain  in  that  court  until  final  de- 
termination of  the  appeal,  the  payment  of  mon- 
ey into'  court  suspends  the  right  to  abandon 
the  proceedings  pending  appeal,  so  that  an  at- 
tempted withdrawal  of  the  money  in  violation 
of  the  statute  could  not  op'erate  as  an  aban- 
donment. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  ^i  647-4557;  Dec.  l>ig.  | 
246.*] 

4.  Eminent  Domain   (J  203*)— AppeaI/— Re- 
versal—Pboceedinos  ON  Reteial. 

The  retrial  of  a  case  In  condemnation  pro- 
ceedings, upon  remand  after  reversal  on  an  ap- 
peal involving  the  propriety  and  justice  of  the 
amount  of  damages,  is  confined  to  that  same 
issue,  though  the  retrial  is  de  novo. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent.  Dig.  §  687;  Dec.  Dig.  {  263.*] 

Department  2.  Appeal  from  Superior 
Court,  Spoliane  County;  Henry  L.  Kennan, 
Judge. 

Action  by  the  North  Coast  Railroad  Com- 
pany against  Jesse  Gentry  and  wlf&  On 
plaintiff's  motion  an  order  was  entered  re- 
quiring defendants  to  pay  Into  court  a  sum 
sutllcient  to  liquidate  taxes  upon  property 
condemned  by  plaintiff,  From  this  order  de- 
fendants appeal.     Order  reversed. 
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-  Merritt,  Oswald  &  Merrltt,  at  S^i^okane,  for 
appellants.  W.  W.  Ootton,  of  Portland,  Or., 
and  Hamblen  &  tiilbert;  oil  Spokane,  for  re- 
spondent. " 

EtrLIS,  J.  The  respondent  comniebeed  this 
action  on  December  28,  190S,  to  cbudemn 
certain  real  estate  Bltuated  In  the  «lty  of 
i^pokratie,  the  legit  1  title  to  which  was  at  that 
time  in  the  Northwestern  &  Pacific  Hypo- 
theek  Bank,  The  appellants  held  a^  contract 
to  purcbas«  the  property,  upon  wbich  there 
wad  a  balance  owing  to  the  bank.  The  or- 
-der  of  public  use  and  necessity  was  regular- 
ly entered,  and  iU  March)  1909,  the  cause  was 
tried  to  a  Jury,  which  returned  a  verdict 
asseselng  the  damages  at  $85,000.  Thereap- 
<fb  tb#  respondent  paid  to  the  clerk  of  the 
court  the  sum  of  $85,111.05,  covering  the. 
aNvard  and  costs,  and  ptocared  the  entry  of 
a  decree  and  Judgment  for  the  amount  of  the 
verdict  and  $111.05  costs,  and  decreeing  that 
the  land  described  "be,  aiid  the  same  is 
hereby,  appropriated  to  the  use  of  the  pe- 
titioner, the  North  Coast  Railroad  Company, 
a  corporation,  and  the  legal  title  Is  bo-eby 
vested  in  said  corporation."  The  appellants 
here,  aa  defendants  in  the  original  action, 
appealed  from  the  award  made  in  the  orig- 
inal decree.  This  court  reversed  that  Judg- 
ntent  and  remanded  the  cause  for  a  new  trial 
upon-  the  Issue  of  damages.  North  Coast 
Railroad  Company  v.  Gentry,  68  Wash.  82, 
107  PacaoeO.  After  the  appellants  bad  giv- 
en notice  of  tiiat  appeal,  the  respondent  with- 
drew the  amount  so  deposited,  less  the  costs. 
There  is  nothing  in  the  record  to  Indicate 
that  the  appellants  bf^d  notice  of,  knew  of, 
or  in  any  manner  acquiesced  In  the  with- 
drawal of  this  money  froiu  the  registry  of  the 
court.  Pending  that  appeal,  the  appellants 
completed  payment  for  the  land  and.  receiv- 
ed a  deed  from  the  bank,  so  that  the  ap- 
pellants alone  are  .now  Interested.  Pending 
that  appeal,  the  respondent  did  not  enter  in- 
to any  bond  to  obtain  possesblon  of  the  prop- 
erty as  provided  by  Rem.  &  Bal.  Code,  {  932, 
an^  during  that  appeal,  and  until  the  enter- 
ing of  a  second  Judgment,  the  appellants,  so 
far  as  the  record  shows,  remained  in  pos- 
session of  the  property.  In  October,  1910, 
a  !»econd  trial  was  had  on  the  issue  of  dam- 
ages. In  which  the  Jury  assessed  the  dam- 
ages at  ?96,868.75.  A  Judgment  and  final 
decree  of  condemnation  was  entered  on  No- 
vember 18,  1910,  and  on  the  same  day  the 
'full  ambunt  of  that  Judgment  and  costs, 
amounting  to  ?07,192.25,  was  paid  into  court 
'^by  the  respondent,  and  was  by  the  clerk  of 
•'court  paid  over'  to  the  appellants'  attorneys, 
and 'the  second' Judgment  was  satisfied  of 
record.  Between  the  first  and  second  trials 
general  'taxes  for  the  ytar  1909  accrued  and 
became  a-  Hen  against  the  property  In  the 
BUm  oit  fS97.t2,  with  Interest  thereon  at  the 
iTBte  of  15  per  cerit.  per  annum  from  Jnne 
1,-  1910:  1)0  May  36,1911,  respondent  filed 
a  pMition  setting  up  the  foregoing  facts,  ex- 


cept tliat  It  made  no  reference  to  th«  first 
trial  or  the  payment  of  the  amount  of'  the 
Judgment  therein  to  the  clerk,  nor  Its  vrtth- 
drawal  by  the  respondent  'Cb«  petition 
prayed  for  an  order  requiring  the  appellants 
to  answer  and  show  cause  why  they  should 
not  be  required  to  pay  into  the  registry  of 
the  court  a  earn  suflicient  to  liquidate  these 
taxes,  and  that  upon  final  hearing  an  order 
be  made  to  that  effect,  and  for  general  re- 
lief. The  appellants  appeared  and'  filed  an 
affldaHt  setting  forth  the  'facts  substantially 
as  above  stated,  which  aHldavlt  was  not  con- 
troverted by  the  respondent  A  hearing  was 
had  upon  the  i)etitlon  and  afiidavit  and  the 
court  on  tJecembet  7,  1911,  entered  an  order 
requiring  the  appellants  to  pay  the  clerk  the 
sum  of '  !|<597.T2,  with  interest  from  June  1, 
1910,  at  the  rate  of  15  per  cent  This  appeal 
is  from  that  order. 

Both  parties  concede  that  the  taxes  must 
be  paid  by  the  party  in  whom  the  title  was 
when  the  Hen  of  the  taxes  attached.  The 
appellants  contend  that  the  first  decree  of 
appropriation  vested  the  legal  title  of  the 
real  estate  In  the  respondent  for  corporate 
purposes;  that  by  the  appeal  the  propriety 
and  Justness  of  the  amount  of  damages  was 
the  sole  question  In  issue;  that  respondent 
had  no  right  towUhdraw  the  money  paid  to 
the  clerk;  and  ttiat  Its  withdrawal  In  no 
manner  divested  the  title  acquired  by  the  first 
decree.  The  respondent  makes  the  counter 
contention  that  the  condemnation  conld  have 
been  abandoned  at  any  time  prior  to  the 
entry  of  the  last  Judgment  and  payment  of 
damages  thereby  awarded  to  the  parties  en- 
titled thereto,  and  that  therefore  no  title 
passed  by  the  first  decree  of  appropriation. 

[1]  The  exact  question  here  presented  has 
never  been  determined  by  this  court  It  must 
be  solved  by  reference  to  the  statute  govern- 
ing the  exercise  of  the  right  of  eminent  /do- 
main. That  statute  (we  cite  Rem.  &  Bal. 
Code  by  section  number),  ao  far  as  here  ma- 
terial. Is  as  follows: 

"Sec.  927.  At  the  time  of  rendering  judg- 
ment for  damages,  whether  upon  default  «r 
trial.  If  the  damages  awarded  be  then,  paid, 
or  upon  their  payment,  if  not  paid  at  the 
time  of  rendering  such  Judgment,  the  court, 
or  Judge  thereof,  shall  also  enter  a  Judgment 
or  decree  of  appropriation  of  the  land,  real 
estate,  premises,  right  of  way,  or'  other  prop- 
erty sought  to  be  appropriated,  thereby  vest- 
ing the  legal  title  to  the  same  in  the  corpo- 
ration seeking  to  appropriate  such  land,  real 
estate,  premises,  right  of  way,  or  other  prop- 
'erty  for  corporate  purposes." 

Section  929,  after  providing  upon  the  enti7 
of  the  Judgment  the  condemnor  may  pay  the 
damages  assessed  and  costs  by  depositing 
the  same  With  the  clerk  of  the  superior  court, 
to  be  paid  out  under  tlie  dliection  <tf  the 
court  or  Judge  thereof,  and  dedarlng  that, 
upon  such  payment  Ihto  court,  the  condemior 
shall  be  relieved  and  dtscbaeged  from  >«11 
liability  for  the  land  or  pvoperty  taken,  un- 
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less  upon  appeal  a  larger  amount  of  damages 
be  recovered,  continues:  "And  in  that  case, 
only  for  the  amount  In  excess  of  the  sum  paid 
Into  said  court,  and  the  costs  of  appeal: 
Provided,  that  In  case  of  an  appeal  to  the 
Supreme  Court  of  the  state  by  any  party  to 
the  proceedings,  the  money  so  paid  into  the 
superior  court  by  such  corporation  aa  afore- 
said shall  remain  In  the  custody  of  such  court 
until  the  final  determination  of  the  pro- 
ceedings by  the  said  Supreme  Court" 

Section  931  gives  a  right  of  aK>eal  from 
the  Judgment  for  damages,  declares  that 
"such  appeal  shall  bring  before  the  Supreme 
Court  the  propriety  and  justness  of  the 
amount  of  damages,"  and  provides  that  no 
bond  shall  be  required  of  the  person  Interest- 
ed In  the  property  sought  to  be  appropriated, 
but  that.  If  the  condemnor  is  appellant.  It 
shall  give  a  bond  like  that  prescribed  In  the 
following  section. 

The  next  section  is  as  follows:  "Sec.  932. 
The  construction  of  any  railway  surface 
tramway,  elevated  cable  tramway,  or  canal, 
or  the  prosecution  of  any  works  or  improve- 
ments by  any  corporation  as  aforesaid  shall 
not  be  hindered,  delayed  or  prevented  by  the 
prosecution  of  the  appeal  of  any  party  to  the 
proceedings:  Provided,  the  corporation  afore- 
said shall  execute  and  file  with  the  clerk  of 
the  court  In  which  the  appeal  is  pending  a 
bond  to  be  approved  by  said  clerk,  with  suf- 
ficient sureties,  conditioned  that  the  persons 
executing  the  same  shall  pay  whatever 
amount  may  be  required  by  the  Judgment  of 
the  court  therein,  and  abide  any  rule  or  or- 
der of  the  court  in  relation  to  the  matter  In 
controversy." 

The  respondent  paid  into  court  the  amount 
of  the  original  Judgment  and  costs  and  pro- 
cured a  decree  of  appropriation.  Under  the 
positive  terms  of  the  statute  (section  027),  it 
thereby  became  vested  with  the  legal  title 
for  its  corporate  purposes.  The  language 
can  mean  nothing  else.  It  is  too  plain  for 
construction.  The  appeal  from  the  award 
did  not  ipso  facto  divest  that  title,  since  un- 
der section  929  the  money  paid  into  court 
could  not  be  withdrawn  pending  the  appeal, 
and  under  section  931  the  only  thing  review- 
able upon  the  appeal  was  the  propriety  and 
Justness  of  the  amount  of  damages.  Neither 
of  these  sections  Implies  a  divesting  of  the  ti- 
tle, but  rather  the  converse,  since  by  the  first 
the  money  paid  is  retained  for  distribution, 
and  by  the  second  the  condemnor  is  reliev- 
ed from  further  liability  to  the  condemnee 
on  account  of  the  property,  except  for  any 
Increase  of  damages  recovered  by  reason  of 
the  appeal  and  the  costs.  That  the  title  is 
not  divested  by  the  appeal  is  made  plain  by 
the  next  section  which  we  have  quoted  In 
fnlL  Section  982.  By  giving  the  bond  there- 
in required  conditioned  for  the  payment  of 
any  Judgment  rendered  in  the  appellate 
court,  or  any  order  of  that  court  In  r^a- 
tlon  to  the  matter  in  controversy,  the  con- 
demnor may  take  possestdom  of  the  property 


and  use  It  for  corporate  purposes  pending 
the  appeal.  There  la  no  intimation  that  this 
bond  vests  the  title.  It  merely  makes  the 
title,  already  vested  by  the  decree  of  appro- 
priation and  payment  In  compliance  with 
section  927,  available  in  possession.  Where 
the  appeal  Is  by  the  condemnee  and  posses- 
sion is  not  taken  by  the  condemnor  under 
Its  title,  the  possession  by  the  condemnee,  so 
long  as  the  money  paid  remains  in  court,  Is 
snfilcient  security  for  the  payment  of  any 
added  recovery  or  the  performance  of  any  or- 
der in  his  favor  resulting  from  the  appeaL 
It  Is  plain,  therefore,  that  the  title  which 
vested  in  the  respondent  by  the  original  de- 
cree of  appropriation  and  payment  of  the 
original  award  could  be  divested,  if  at  all. 
In  the  absence  of  a  reconveyance,  only  by  an 
abandonment  of  the  condemnation. 

[2]  The  general  rule  as  to  the  right  of 
abandonment,  in  the  absence  of  statutory  ob- 
stacles, is  unquestionably  that  stated  in  Lew- 
is on  Eminent  Domain  (3d  Ed.)  {  956^  as  fol- 
lows :  "The  weight  of  authority  undoubtedly 
is  that,  in  the  absence  of  statutory  provisions 
on  the  question,  the  effect  of  proceedings  for 
condemnation  is  simply  to  fix  the  price  at 
which  the  party  condemning  can  take  the 
property  sought,  and  that  even  after  con- 
flrmatlon  or  Judgment  the  purpose  of  taking 
the  property  may  be  aband(med  without  in- 
curring any  liability  to  pay  the  damages 
awarded."  Our  statute  does  not  in  express 
terms  define  or  fix  the  limits  of  the  right  of 
abandonment,  but  in  the  main  leaves  the 
question  open  to  be  decided  upon  goiaal 
principles.  There  is,  however,  one  provision 
of  the  statute  which  by  necessary  implica- 
tion limits  the  right  of  abandonment. 

[S]  Section  929  provides  that  in  case  of 
appeal  the  money  which  has  been  i>ald  Into 
the  superior  court  shall  remain  in  court  un- 
til final  determination  of  the  appeal.  The 
plain  inference  Is  that  the  payment  of  the 
money  suspends  the  right  of  abandonment 
pending  the  appeal.  The  respondent's  with- 
drawal of  the  money  was  in  direct  violation 
of  the  terms  of  this  section.  It  did  not  and 
could  not  operate  as  an  abandonment  The 
money  remains  in  court  as  earnest  that  the 
condemnation  will  not  be  abandoned  pending 
the  appeal.  By  Its  deposit  there  was  an  elec- 
tion to  take  and  retain,  pending  the  appeal, 
the  title  vested  by  the  terms  of  section  927. 
Under  a  similar  provision  in  a  statute  of  Ne- 
braska, which  did  not  undertake  to  declare 
when  rights  should  become  vested,  as  mm 
does,  the  Supreme  Court  of  that  state  held 
that  a  condemning  railroad  company  coold 
not  after  an  appeal  to  the  district  court 
and  Judgment  upon  an  award  of  the  commis- 
sioner appointed  to  assess  the  damages, 
abandon  the  location  and  avoid  payment 
Drath  v.  Burlington,  etc.,  B.  B.  Co.,  15  Neb. 
367,  18  N.  W.  717.  If  in  the  case  before  us 
on  the  original  appeal  there  had  been  an  af- 
firmance of  the  original  Judgment  for  damag- 
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es,  the  right  of  abandomuent  bo  sasijended 
by  payment  of  the  avrard  Into  court  would 
have  been  forever  lost  and  the  respondent's 
title  would  have  related  to  the  date  of  the 
original  Judgment  and  decree  of  appropria- 
tion, not  to  the  date  of  affirmance.  Without 
doubt  the  respondent  would  have  then  taken 
the  land  subject  to  the  taxes  which  accrued 
pending  the  appeal.  In  such  a  case  It  would 
be  absurd  to  say  that  It  could  charge  these 
taxes  against  the  appellants,  or  against  the 
fund  In  court  representing  the  value  of  the 
land,  merely  because  It  did  not  see  fit  to  take 
possession  and  give  the  statutory  bond  to 
pay  any  additional  damages  that  might  have 
been  awarded  by  reason  of  the  appeaL  It 
may  be  that  the  respondent,  on  reversal  of 
the  original  Judgment,  might  have  abandoned 
the  condemnation  and  then  withdrawn  the 
money  paid,  less  the  costs,  without  entering 
upon  a  new  trial  to  assess  the  damages,  and 
It  may  be  that,  even  after  entering  upon  a 
new  trial  and  the  rendition  of  an  Increased 
award  therein,  It  might  still  have  abandoned 
the  proceedings,  withdrawn  the  original  pay- 
ment, and  refused  to  pay  the  additional 
awaiil,  since  th6  statutory  Inhibition  against 
such  withdrawal  is  only  pending  the  appeal. 
And  again  It  may  be  that,  by  pursuing  either 
of  tliese  courses,  the  respondent  could  have 
divested  Itself  of  the  title  and  burdens  of 
ownership.  But  It  Is  not  necessary  to  de- 
cide, and  we  do  not  decide,  either  of  these 
questions,  since  the  respondent  did  neither 
of  these  things.  On  the  contrary,  it  entered 
upon  the  new  trial;  It  paid  the  additional 
award;  It  did  not  attempt  to  abandon  the 
proceeding.  It  cannot  now  claim  that  the 
legal  title  which  became  vested  In  It  by  the 
first  decree  of  appropriation  and  paymeut  of 
the  first  award,  as  declared  by  the  statute, 
was  ever  divested  by  a  potential  right  of 
abandonment  which  was  never  asserted.  The 
entry  of  a  second  decree  of  appropriation 
was  an  idle  thing.  The  title  had  vested  by 
the  first  decree.  The  only  issue  Involved  in 
the  appeal  was  "the  propriety  and  Justness 
of  the  amount  of  damages."  The  cause  was 
remanded  for  a  retrial  of  that  simple  issue. 

[4]  While  the  retrial  Is  a  trial  de  novo,  it 
is  confined  to  that  single  issue.  Meanwhile, 
falling  a  bond,  the  appellants,  though  divest- 
ed of  the  legal  title,  retained  possession  as 
security  for  any  added  award. 

The  cases  dted  by  the  respondent  are  not 
pertinent  In  Seavey  v.  Seattle,  17  Wash. 
361,  49  Pac.  517,  the  appeal  was  by  the  dty 
f^om  a  Judgment  entered  at  the  Instance  of 
the  landowner.  The  award  could  only  be 
paid  by  assessments  against  the  property 
benefited.  No  money  had  been  paid  Into 
court  No  title  was  vested  In  the  city.  There 
bad  been  an  actual  abandonment  of  the  con- 
demnation. In  Port  Angeles  Pac.  B.  Co.  v. 
Cooke,  38  Wash.  184,  80  Pac.  306,  no  money 
was  paid  into  court;   no  decree  of  appropri- 


ation had  been  entered;  no  title  had  vested 
In  the  condemnor.  That  there  had  been  an 
actual  abandonment  was  not  controverted. 
In  North  Coast  By.  Co.  v.  Hess,  66  Wash, 
336^  105  Pao.  863,  a  materialman's  lien  was 
filed  after  the  stdt  In  condemnation  was 
brought  The  lien  claimant  was  not  a  party 
to  the  proceeding.  The  materialman  had  con- 
tributed a  part  of  the  res  condemned.  His 
materials  had  become  a  part  of  the  value  of 
the  entire  property  found  In  the  award. 
When  that  award  was  paid  Into  court,  the 
lien  of  course  followed  the  fund.  Moreover, 
and  the  distinction  Is  vital  both  in  law  and 
equity,  the  Uen  In  equity  related  back  to  the 
furnishing  of  the  materials  and  antedated 
the  passing  of  title  by  decree  of  appropria- 
tion and  payment  of  the  award.  The  deci- 
sion would  have  been  dUFerent  had  the  ma- 
terials been  furnished  and  the  lien  filed  after 
the  decree  of  appropriation  and  payment 
Here  the  taxes  accrued  and  became  a  lien 
almost  a  year  after  the  title  had  passed. 
The  order  appealed  from  is  reversed. 

MOUNT,  rULLEBTON,  MAIN,  and  MOR- 
RIS, JJ.,  concur. 


HUNTLEY  V.  BOARD  OF  TRUSTB3ES  OP 

CITY  OF  AUBURN  et  al.    (Sac.  2,017.) 
(Supreme  Court  of  California.    April  12,  1913.) 

1.  MUNICIPAX   COBPOBATIONS   (8   974*) — TAXA- 
TION—RaISINO  Assessments— -JuBisDicTioN. 

A  proper  notice  to  tax^yers  is  a  jurisdic- 
tional prerequisite  to  the  right  of  the  board  of 
trustees  of  a  city  sitting  as  a  board  of  equaliza- 
tion to  proceed  in  the  matter  of  the  raising  of 
assessments. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corpoiations,  Cent  Dig.  H  2083-2080;  Dec 
Dig.  i  974.*] 

2.  Municipal  Corporations  (S  974*)— Raie;- 

INO  Assessments— Notice— Sufficiency. 
Where  the  trustees  of  a  city  sitting  as  a 
board  of  equalization,  under  an  ordinance  pro- 
viding for  the  raising  of  nsseasments  and  de- 
claring that  the  clerk  must  notify  all  persons 
interested,  at  least  ten  days  before  the  action 
tnlcen,  of  the  day  fixed  when  tlie  matter  Would 
be  investigated,  attempted  to  raise  the  petition- 
er's assessment,  a  notice  to  the  petitioner  that 
the  assessment  of  bis  property  had  been  raised 
by  ttie  board  of  equalization,  which  would  be 
in  session  on  the  25tb  of  the  month  to  adjust  all 
assessments  where  cause  was  shawn,  is  insuffi- 
cient to  support  the  action  of  the  board,  even 
though,  the  assessment  was  not  raised  until  the 
day  fixed  in  the  notice  for  the  hearing  of  com- 
plaints and  the  minutes  of  die  board  showed 
that  it  was  intended  to  be  a  notice  to  show 
cause  why  the  assessments  sbould  not  be  raised, 
as  tbe  minutes  cannot  control  the  validity  of  the 
notice  which,  on  its  face,  states  that  the  action 
has  already  been  taken  without  giving  notice. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $|  2083-2086;  Dec. 
Dig.  {  974.*] 

Shaw,  Angellottl,  and  Sloss,  JJ.,  dissenting. 

In  Bank.  Petition  by  L.  Huntley  to  re- 
view proceedings  by  the  Board  of  Trustees 
of  the  City  of  Auburn  and  others,  sitting 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  £  Rap'r  Indexes 
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as  a  Board  of  fjquallzation.  A  JudRuient  de- 
nying the  writ  was  affirmed  In  the  District 
Court  of  Appeal,  and  petitioner  sued  out 
a  writ  of  review.     Assessment  annulled. 

Meredith  A  Landls,  of  Sacrameuto,  for  pe- 
titioner. A.  C.  Lowell  and  W.  B.  Lardner, 
City  Atty.,  both  of  Auburn,  for  respond- 
ents. 

HENSHAW,  J.  A  writ  of  review  was 
sued  out  In  the  District  Court  of  Appeal 
of  the  Third  Appellate  District,  under  which 
writ  it  was  sought  to  have  declared  null 
and  void  an  order  of  the  trustees  of  the 
city  of  Auburn,  a  municipality  of  the  sixth 
class,  sitting  as  a  board  of  equalization,  in- 
creasing the  assessment  of  real  property 
of  the  petitioner  over  and  above  the  valua- 
tion placed  thereon  by  the  assessor  of  the 
city.  From,  the  decision  given  by  the  Court 
of  Appeal  a  hearing  before  this  court  was 
ordered. 

Admittedly  the  order  was  made  and  the 
assessment  of  x)etitloner's  property  was  In- 
creased 500  per  cent,  over  and  above  the  as- 
sessment made  by  the  dty  assessor  to  the 
city's  board  of  equalization.  The  charter 
of  the  dty  of  Auburn  is  found  in  'the  mu- 
nicipal corporation  act.  St  1883,  p.  93.  By 
section  877  of  that  act  It  is  made  the  duty 
of  the  city  assessor  tO'  make  his  assessment, 
verify  Ills  Ust  under  oath,  and  deposit  it 
-with  the  dty  clerk  on  or  before  the  first 
Monday  of  August  in  each  year.  In  the 
case  at  bar  the  verliled  petition  asserts  that 
tills  duty  was  performed  by  the  dty  asses- 
sor and  this  is  admitted.  By  section  872 
of  the  munidpal  corporation  act  it  is  de- 
clared that  the  board  of  trustees,  sitting  as 
a  local  board  of  equalization,  "may  of  their 
own  motion  raise  any  assessment  upon  no- 
tice to  the  party  whose  assessment '  Is  to 
be  raised."  Ordinance  No.  6  of  the  dty  of 
Auburn  provides,  in  section  28,  as  follows: 
"During  the  session  of  the  board,  it  may  di- 
rect the  assessor  to  assess  any  taxable  prop- 
erty that  has  escaped  assessment ;  or  to  add 
to  the  amount,  number  or  quantity  of  prop- 
erty, when  a  false  or  incomplete  list  has 
been  rendered  and  to  make  and  enter  new 
assessments  (at  the  same  time  canceling  pre- 
vious entries)  when  any  assessment  made 
by  him  is  deemed  by  the  board  tto  Incom- 
plete as  to  render  doubtful  the  collection 
of  the  tax.  But  the  clerk  must  notify  all 
persons  .interested  by  letter  deposited  in 
the  postoihce  or  express,  postpaid,  and  ad- 
dressed to  the  person  Interested,  at  least 
ten  days  before  action  taken,  of  the  day 
fixed,  when  the '  matter  will  be  investigat- 
ed." The  petition  also  charges  that  the 
board  of  trustees  of  the  'city  of  Auburn 
sitting  as  a  board  of  equalization  "did  on 
or  about  the  7th  day  of  September,  1911, 
raise  or  attenbpt  to  raise  and  increase  the 
said  valUatloB  placed  by  said  dty  assessor 
upoh  said  pro{>erty  of  the  said  petitioner." 
The  petidmi  further  avers  that  no  notice 


was  given  of  the  intent  or  proposal  of  th* 
board  of  equalize ttou  to  raise  the  assess- 
ment upon  petitioner's  .property,  other  than 
a  notice  dated  ijeptcmber  11,  1911,  ofter  the 
assessment  had  actually  been  raised,  which 
notice  was  addressed  to  petitioner,  deposited 
in  the  mall,  and  is  in  the  foliowing  form: 
"The  assessment  of  your  property  has  been 
raised  by  the  city  board  of  equalization  as 
follows:  (Here  follows  description  of  prop- 
erty, amount  of  original  assessment  lu  num- 
bers '^d  the  amount  to  which  the  assess- 
ment has  been  raised  in  numliers.)  The 
board  of  equalization  will  be  in  session  at 
elj;ht  p.  m.,  September  25,  1911,  at  the  city 
offices^  to  adjust  all  assessments  where 
cause  is  shown.  By  order  of  the  dty  trus- 
tees, L.  F.  Morgan,  City  Clerk,"  These  alle- 
gation are  established. 

So  plain  is  the  law  that  upon  these  undis- 
puted facts  there  would  seem  to  be  but  one 
solution  to  the  inquiry,  namely,  that  the 
board  of  equalization  had  exceeded  its  pow- 
ers in  arbitrarily  increasing  the  assessment 
upon  petitioner's  property  without  notice 
to  him  in  advance  of  their  proposed  action, 
as  required  by  section  872  of  the  municipal 
corporation  act  and  section  28  of  ordinance 
No.  6  of  the  city.  But  respondent  asks  this 
court  to  hold  that  this  increase  In  the  as- 
sessment amounted  to  nothing  uiore  than  an 
authorization  of  certain  changes  in  the  as- 
sessment as  originally  prepared  by  the  dty 
assessor  and  presented  to  the  board  of 
equalization;  that  by  these  changes  in  the 
assessment  roll  the  board  of  equalization  did 
not  on  the  7th  day  of  September,  as  declar- 
ed in  the  notice,  and  in  its  record,  increase 
the  assessment,  but  that  the  board  at  this 
time  merely  approved  the  changes  In  the 
assessment  roll  which  theretofore  it  had  au- 
thorized the  dty  assessor  to  make ;  that  the 
notice  above  quoted,  mailed  upon  Septem- 
ber 11th,  stating  that  t^ie  city  board  of 
equalization  had  raised  the  assessment  on 
the  property,  is  to  be  construed  as  a  noti- 
fication merely  that  the  board  proposed  to 
raise  the  assessment  and  would  hear  evi- 
dence upon  the  matter  pro  and  con  ood  Sep- 
tember 25,  1911. 

Ftom  the  record,  It  is  argued,  it  appears 
that  in  fact  the  board  did  not  raise  the  a.s- 
sessment  upon  September  7th,  ns  the  notlcw 
to  this  petitioner  declares  was  done,  but 
did  fix  a  time  for  a  future  meeting  "in  or- 
der," so  runs  the  record,'  "to  give  all  the 
above  taxpayers  a  chance  to  show  cause, 
why  their  assessment  should  not  be  raised 
to  tb<!  figures  given";  that  further,  by  the- 
record  it  Is  disclosed  that  upon  the  days 
appointed  certain  taxpayers  (though  not  this 
petitioner):  did  appear;  and  that,  finally,  at 
the  conclusion  of  the  meeting  on  September 
25th,  the  day  on  which  the  iietltloner  had 
be*en  invited  to  appear  and  show  cause,  and 
after  all  the  taxpayers  who  had  appeared 
had  been  heavd,  a  motion  was  carried  that 
"the  assessments  be  fixed  by  the  board  a» 
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aflopted  at  said  meetings."  Arid,  finally,  ilp- 
on  October  9th,  the  record  shows  that  a 
motion  was  made  and*-  carried  "that  the 
assessed  valtiatlons  be  accepted  as  they  now 
stood  after  the  changes  mdde  by  the  board." 
From  all  this,  as  has  been  said,  it  is  argued 
that  this  court  should  hold  that  the  assess- 
menta  were  not  In  fact  raised  until  after 
notice  and  an  opporttinity  of  bearing  given 
to  petitioner.  But  all  these  references  to 
the  record  of  the  board  beg  the  whole  and 
sole  question  in  the  case.  That  question 
is:  Was  the  notice  given  to  this  petitioner 
sufficient  in  law?  ' 

1^1  That  a  proper  notice  is  a  Jurisdiction- 
al prerequisite  to  the  right  of  ttae  t>oard  of 
equalization  to  proceed  at  all  lA  the  matter 
of  the  raising  of  assessments  Is  wen  estab- 
lished. Allison  R.  M.  Co.  v.  County  of  Ne- 
vada, 104  Cal.  161,  37  Pale.  876;  Farmers', 
etc.,  Bank  v.  Board  of  Equalization,  97  Cal. 
S25,  32  Pac.  312. 

II]  It  1«  wandering  far  away  from  the 
qnestion  to  argue  that  the  nfinutes  thus  show 
that  the  board  had  not  in  ftict  raised  the 
assessment,  but  merely  contemplated  making 
such  raises  after  Notice.  These  minutes  In- 
dicated nothing  to  this  petitioner,  who  knew 
nothing  of  them,  and  was  not  charged  with 
any  notice  or  knowledge  of  them.  His  rights, 
we  repeat,  are  to  be  measured  solely  by  the 
Bulilclency  of  the  notice  whldi  was  sent  to 
him,  and  nnder  that  notice,  and  as  the  first 
and  controlling  declaration  of  that  notice, 
he  was  told,  not  that  the  board  contemplated 
raising  the  assessment,  but  that  the  assess- 
ment had  already  been  raised.  To  say  that 
the  subsequent  declaration,  to  the  effect  that 
the  board  would  give  him  an  opportunity  to 
show  cause  why  the  "raise"  should  not  again 
be  "lowered,"  forced  this  petitlwier  to  con- 
stme  the  notice  as  declaring  that  the  assess- 
ment had  not  been  raised,  but  might  be  if 
be  did  not  show  cause  to  the  contrary,  does 
plain  violence  to  the  plain  meaning  of  plain 
language.  If  a  conrt,  without  obtaining  Jn- 
risdlctlon  of  the  person  of  a  defendant — even 
a  Justice's  court  where  liberality  in  plead- 
ings Is  indulged — should  notify  him  that 
judgment  bad  been  rendered  against  him, 
bat  that  upon  a  certain  day  he  mlgiht  ap- 
pear and  show  cause  why  the  Judgment 
should  not  be  vacated,  we  would  have'  ttris 
very  matter  presented  by  a'  parallel  which 
would  be  unimpeachable.  Would  any  one 
say  be  would  be  obHged  to  pay  any  atten- 
tion to  eiKb  a  notice,'  or  that  it  eould  be  dis- 
torted tO'  mean  that  if  he  cUd  not  appear  a 
Judgment  would  be  entered  against  him,  or 
that  he  could  be  charged  with  notice  of  what 
the  Justice's  docket  actually  did  contain? 

It  Is  further  argued  that  mere  informal- 
ities'In  the  record  of  the  proceedings  for  as- 
sessment of  taxes  "if  the  Jurisdiction  or  pow- 
er exists"  are  not  sufficient  to  invalidate 
thenii'  This  is  very  trite.  But  this  attack 
gUbB  not  to  an  informality  In  the  record  of 


the  ^oceedlngs  as  was  the  case  In  the  au- 
thorities cited,  but  it  goes  to  the  very  Juris- 
diction of  the  board  to  do  the  thing;  its 
Jurisdiction  to  raise  the  assessment  being  en- 
tirely dependent  in  law  upon  a  timely  and 
proper  notice  of  the  board's  intent  so  to  do. 
TbHS  in  La  Grange,  etc.,  v.  Carter,  142  Cat 
562,  76  Pac.  241,  the  notice  was  given  and 
prtoperly  given,  and  'was  a  notice  "to  show 
cause  why  bis  assessment  upon  particular 
propeMy  described  should  not  be  raised  from 
the  dseessment  j»tated  to  a  'much  larger  sum 
specified,  due  notice  of  the  hearing  of  which 
was  given."  The  attack  there  made  was 
not  upon  the  notice,  Imt  it  was  upon  the 
sufficiency  of  the  record  in  the  minutes  after 
notice  and  hearing,  and  the  holding  was 
simply  that  the  imperfection  in  the  order 
entered  upon  the  minutes  was  not  fatal  to 
the  a«ti6n  of  the  board  In  'raising  the  assess- 
ment. 

In  Savings  k  Loan  Society  v.  >San  Fran- 
cisco, 146  Cal.  670,  80  Pac.  1086,  there  was 
once  more  no  question  of  the  sufllciency  of 
the  notice.  There  the  party  had  been  cited 
before  the  Ijoard  of  equalization  by  a  timely 
and  proper,  notice  to  show  cause  why  ite  a»- 
sessment  should  not  be  Increased.  The  plain- 
tiff was  before  the  board,  and  the  propose<l 
changes  in  the  assessment  were  submitted  to 
it,  and  It  fbiled  to  show  cause  why  the 
amended  assessment  should  not  be  adopted 
and  Its  assessment  thereby  Increased.  There 
the  taxpayer  had  received  the  notice,  had 
appeared,  and  the  question  wUcfa  this  court 
considered  and  decided  was  whether,  liaving 
so  received  Its  notice  and  having  so  appeared, 
the  dianges  which  the  board  made  were 
juBtlfled.'  The  same  is  true  of  Farmers',  etc, 
Bank  V.  Board  of  Equalization,  97  Cal.  326, 82 
Pac.  312.  The  notice  in  that  case,  addressed 
to  the  plaintiff,  was  as  follows:  "You  are 
hereby  notified  to  appear  before  the  board  of 
equalization  of  the  city  of  Los  Angeles  on 
Wednesday,  the  twelfth  day  of  August,  1891, 
at  ten  o'clock  a.  m..  In  the  council  chamber 
In  the  dty  hall,  and  show  cause  why  yonr 
assessment  on  solvent  credits  should  not  be 
Increased  from  $2,774  to  $275,000. " 

To  work  out  from  these  oases,  and  the 
notices  set  forth  In  them,  a  Judicial  determi- 
nation that  the  notice  here  given  shows  a 
compliance  'with  the  law,  involves  reasoning 
to  follow  whlcb  we  confess  our  utter  ina- 
biUty. 

The  true  rule  governing  the  form  of  the  no- 
tice to  the  taxpayer  and  of  the  proceedingH 
under  it-Is  that  laid  down  in  Spring  Valley  W. 
Wor*8  V.  Schottler,  62  Cal.  103.  In  the  Spring' 
Valley  Case  the  notice  was  attacked  for  the 
shortness  of  time  allowed  the  property  owner 
In  -which  to  appear  In  response  to  It.  In  Al- 
lison, etc.,  V.  Nevada  County.  104  CW.  161.  37 
Pac.  875,  the  notice  was  in  the  followincr 
forii:  "A.  R  Davis,  owner  of  the  Allison 
Ranch  mine,  in  Grass  Valley  township,  is 
hereby  cited  to  appear  and  i^ow  cause  whv 
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the  assessment  on  said  mine  sbonld  not  be 
raised  from  $12,000  to  $25,000."  The  argu- 
ment was  made  that  the  notice  was  not  giv- 
en to  the  proper  person,  as  It  was  not  shown 
by  the  record  of  the  board  that  Daris,  who 
appeared  In  response  to  the  motion,  was  in 
fact  the  owner  of  the  mine.  But  in  answer- 
ing this  it  is  said  that  liberality  is  allowed 
to  boards  of  equalization  in  the  keeping  of 
thdr  records  and  minutes,  and  they  may 
have  taken  proof  aliunde  that  Davis  was  the 
president,  secretary,  or  managing  agent  of 
the  owner  and  appeared  on  the  owner's  be- 
half. Then  is  quoted  the  language  of  Spring 
Valley  W.  Works  v.  Schottler,  supra,  as  fol- 
lows: "In  our  opinion  (as  intimated  In  Pat- 
ten y.  Green,  13  Cal.  3.30)  such  tribunals  as 
the  boards  of  supervisors  ought  not  to  be  held 
to  any  great  strictness  of  procedure  in  the 
matters  above  discussed  herein,  and  if,  under 
a  rule  or  an  order  of  such  boards,  a  party 
has  notice  of  the  intended  action  of  a  board 
of  supervisors  sitting  as  a  board  of  equaliza- 
tion, in  regard  to  the  assessment  of  his  prop- 
erty, in  time  to  have  a  full  and  fair  hearing 
during  the  sessions  of  the  board,  we  will 
hold  such  notice  to  be  sufficient,  unless  it 
appears  affirmatively  that  a  full  and  fair 
hearing  was  denied  him  by  the  action  of  the 
board."  It  thus  appears  that  where  the 
question  of  notice  has  been  directly  under 
review  it  has  been  the  decision  of  this  court : 
First,  that  the  notice  is  jurlsdictioual  to  the 
right  of  the  board  to  proceed;  second,  that 
it  must  be  a  notice  "of  the  Intended  action 
of  the  board" ;  and,  third,  that  in  the  ab- 
sence of  a  controlling  statute  fixing  the  time 
of  notice  the  property  owner  must  be  given 
time  to  have  and  must  have  a  full  and  fair 
hearing. 

Again,  we  repeat  that  a  notice  to  a  prop- 
erty owner  that  the  board  has,  In  advance  of 
notice  to  him,  already  acted  and,  In  advance 
of  notice  to  him,  has  already  raised  the  as- 
sessment upon  bis  property.  Is  not  a  permis- 
sible notice  under  our  law. 

Wherefore  it  follows  that  as  the  notice 
to  this  petitioner  was  insufficient  to  author- 
ize the  board  of  equalization  of  the  city  of 
Auburn  to  Increase  petitioner's  assessment, 
the  increase  of  the  assessment  is  Invalid  and 
is  annulled. 

We  concur:  BEATTY,  C.  J.;  LOBIGAN, 
J. ;   MELVIN,  J. 

SHAW,  J.  (dissenting).  I  dissent  from  the 
Judgment  annulling  the  order  for  Increase  of 
the  petitioner's  assessment  The  claim  is 
that  the  Increase  was  made  by  the  board  of 
equalization  without  giving  him  any  notice 
thereof  a»  required  by  section  872  of  the  mu- 
nicipal corporation  act  and  without  afford- 
ing him  any  hearing  on  the  question. 

Upon  the  filing  of  the  petition  In  the  Dis- 
trict Court  of  Appeal  an  order  was  made  for 
the  Issuance  of  an  alternative  writ  of  review, 


requiring  the  respondents  to  show  cause  on 
a  day  stated  why  the  alternative  writ  should 
not  be  made  final.  The  respondents  filed  in 
that  court  an  answer  to  the  application  and 
also  a  return  containing  a  copy  of  the  record 
of  the  proceedings  of  the  board  of  equaliza- 
tion which  are  sought  to  be  reviewed.  We 
cannot  take  the  failure  in  the  answer  to  the 
original  application  to  deny  averments  there- 
in as  an  admission  of  the  facts  not  denied. 
The  application  and  answer  served  their  pur- 
pose when  they  resulted  in  the  making  of  a 
return  of  the  record  sought  to  be  reviewed. 
The  only  matters  we  can  consider  here  are 
the  record  included  in  the  return,  and  such 
evidence  as  may  properly  be  introduced  upon 
the  question  of  the  Jurisdiction  of  the  tribu- 
nal whose  proceedings  are  under  review. 
The  Inquiry  is  confined  to  the  question  of  Its 
Jurisdiction  and  power  to  act  in  the  matter. 
The  evidence  to  be  considered  is  the  evidence 
which  was  Introduced  before  the  tribunal  In 
question,  and  such  evidence  should  be  includ- 
ed in  the  return  either  as  originally  filed  or 
as  amended  under  the  order  of  the  reviewing 
court  The  rule  ia  that,  where  the  record 
speaks,  its  statements  are  conclusive,  but  if 
it  is  silent  on  any  point,  the  evidence  shown 
by  the  return  to  have  been  taken  by  such 
tribunal  on  the  subject  may  be  considered, 
but  evidence  dehors  the  record  is  not  admis- 
sible to  contradict  it  These  propositions 
are  settled  by  the  following  decisions:  People 
ex.  rel.  Whitney  v.  Board,  14  Cal.  500;  Hoff- 
mann V.  Superior  Court,  79  Cal.  476,  21  Pac. 
862;  De  Pedrorena  v.  Superior  Court,  80  Cal. 
145,  22  Pac.  71;  Borchard  v.  Board,  144 
Cal.  14,  77  Pac.  708;  Los  Angeles  v.  Young, 
118  Cal.  298,  50  Pac.  534,  62  Am.  St  Rep. 
234;  Schwarz  v.  Superior  Court  111  Cal.  112, 
43  Pac.  580;  Reynolds  v.  County  Court,  47 
Cal.  605;  Imperial  W.  Co.  v.  Board,  162  Cal. 
22,  120  Pac.  780;  Roe  v.  Superior  Court,  60 
Cal.  03;  4  Ency.  of  Pi.  &  Pr.  277,  286;  6  Cyc 
822. 

The  board  met  as  a  board  of  equalization 
oa  August  21,  1911.  Notice  of  that  meeting 
was  duly  given  by  a  general  notice  published 
in  a  newspaper.  On  that  day  the  board  in- 
structed the  assessor  and  tax  collector  to 
prepare  an  abstract  of  the  city  assessment 
roll  for  the  use  of  the  board.  Thereafter, 
the  board  adjourned  from  time  to  time  until 
September  7,  1011.  The  minutes  of  the  last- 
named  date  contain  the  following  statement: 
"The  following  raises  In  the  assessment  roll 
for  the  year  1911  were  approved  by  the 
board."  Then  follows  a  list  giving  the  prop- 
erty assessed,  the  names  of  the  owners  re- 
spectively, the  amount  of  the  original  assess- 
ment, and  the  amount  of  the  raise,  naming 
about  200  taxpayers.  The  minutes  then  pro- 
ceed as  follows:  "The  board  then  decided  to 
meet  at  8:00  p.  m.  Thursday,  Sept  21,  1911; 
Friday,  Sept  22,  1911,  and  Monday,  Sept  25, 
1911,  in  order  to  give  all  the  above  taxpayers 
a  chance  to  show  cause  why  their  assessment 
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shonld  not  be  raised  to  the  figures  given. 
Tbe  city  clerk  was  Instructed  to  send  notices 
to  all  tbe  aboTe-named  property  owners, 
showing  the  amount  their  respective  assess- 
ments were  raised  to  and  what  the  raise  was 
on.  The  derk  was  Instmcted  to  divide  the 
cards  so  that  abont  an  equal  number  would 
be  instructed  to  appear  on  each  of  tbe  above 
mentioned  dates."  Thereupon  the  clerk  is- 
sued and  mailed  the  notices  to  the  petitioner 
as  follows:  "Notice  to  Taxpayers.  Auburn, 
California,  September  11,  1911.  The  assess- 
ment on  your  property  has  been  raised  by 
tbe  city  board  of  equalization,  as  follows:  li. 
Huntley:  (Here  is  inserted  a  description  of 
the  lots,  the  amount  of  the  original  assess- 
ment of  each  lot,  and  the  amount  to  which 
each  was  raised.)  The  board  of  equalization 
wlU  be  in  session  at  8  p.  m.,  Sept.  25, 1011,  at 
the  city  offices  to  adjust  all  assessments  where 
cause  Is  shown.  [Signed]  L.  F.  Morgan, 
City  Clerk.  By  order  of  the  city  trustees." 
The  petitioner  did  not  appear  on  September 
25, 1911,  or  at  all,  before  the  board  although 
it  is  conceded  that  he  received  the  notice  la 
time  to  have  appeared  and  objected.  The 
board  heard  objections  from  some  43  taxpay- 
ers of  the  city,  and,  after  several  adjourn- 
ments and  the  making  of  a  number  of  reduc- 
tions in  proposed  "raises,"  the  hearings  were 
concluded  on  October  9th,  at  which  time  the 
minutes  show  that  the  following  occurred: 
"Trustee  Davis  moved  that  the  assessed  valu- 
ations be  accepted  as  they  now  stood  after 
the  changes  made  by  the  board.  The  motion 
was  seconded  by  Trustee  Predom  and  car- 
ried unanimously." 

It  is  a  general  rule,  even  in  the  absence  of 
a  statute,  that  mere  informalities  la  the 
record  of  proceedings  for  the  assessment  of 
taxes,  if  the  Jurisdiction  or  power  exists, 
are  not  sufflclent  to  invalidate  them.  La 
Orange,  etc.,  Co.  v.  Carter,  142  Cal.  662,  76 
Pa&  241.  Where  the  board  or  officer  has 
power  to  do  the  act,  the  language  in  which 
the  action  is  recorded  will  not  be  construed 
strictly  for  the  purpose  of  holding  the  pro- 
ceedings invalid.  The  court  should  endeavor 
by  a  view  of  the  entire  proceedings  to  ascer- 
tain to  a  common  certainty  what  was  done 
by  such  board,  and  if,  with  reasonable  cer- 
tainty, it  appears  that  it  was  acting  within 
Its  powers  and  regularly  according  to  law, 
the  proceedings  will  not  be  Invalidated  mere- 
ly because  the  words  used  to  describe  the 
acts  are  not  strictly  and  technically  correct, 
or  not  as  accurately  expressive  of  the  intent 
as  other  words  which  might  have  been  used 
if  the  orders  had  been  drawn  by  one  well 
versed  in  the  use  of  language.  As  was  said 
In  tbe  case  Just  cited,  if  the  courts  were  to 
adopt  a  strict  rule  of  construction,  with  re- 
spect to  boards  of  equalization  and  other 
inferior  tribunals,  "and  hold  them  to  exact 
and  apt  expressions  framed  in  proper  legal 
terms  and  set  aside  all  acts  not  so  expressed, 
it  would  result  In  nullifying  most  of  the  acts 


of  anCh  boards."  In  that  case  an  otiet  stat- 
ing that  the  assessment  of  the  company,  nam- 
ing it,  "stand  as  raised,"  bat  not  otherwise 
describing  the  property  or  stating  the  amount 
to  wUch  it  was  raised,  or  declaring  that  It 
was  raised,  was  held  sufficient,  when  ex- 
plalaed  by  rtferenoe  to  a  preliminary  order 
to  show  cause,  in  which  the  description  and 
proposed  Increase  were  set  forth.  In  Savings 
&  Loan  Soc.  v.  San  Francisco,  146  CaL  679, 
80  Pac.  1080,  it  was  said  that  a  notice  to  a 
taxpayer  to  show  cause  why  its  "assessment" 
should  not  be  increased  was  sufficient  to  au- 
thorize the  board  to  add  other  property  there- 
to. In  Farmers,'  etc..  Bank  v.  Board,  9T 
Cal.  322,  32  Pac.  312,  a  notice  to  "show  cause 
why  your  assessment  on  solvent  credits 
should  not  be  increased  from  $2,774  to 
$275,000"  was  held  to  authorize  tbe  addition 
of  other  property  to  the  assessment,  as  well 
as  an  Increase  of  the  valuation  of  that  al- 
ready listed. 

Measured  by  the  rules  established  by  these 
decisions,  I  think  the  proceedings  of  the 
board  and  the  notice  given  show  a  compliance 
with  the  provision  of  the  municipal  corpora- 
tion act  authorizing  a  board  of  equalization 
to  raise  an  assessment  upon  notice  to  the 
property  owner.  It  is  evident  from  the  entire 
record  that  the  "raises,"  so  called,  originally 
made  by  the  board,  were  not  'intended  as  the 
final  action  of  the  board,  but  were  made 
provisionally  until  a  hearing  could  be  had, 
and  for  the  purpose  of  stating  the  amount  as 
a  proposal  to  tbe  taxpayer  which  he  could 
submit  to  or  appear  and  object  to,  as  he 
might  desire.  After  the  raises  were  approved 
by  the  board  On  September  7th,  it  proceeded 
to  fix  the  times  and  place  when  and  where 
the  taxpayers  were  to  be  given,  as  the 
minutes  state  "a  chance  to  show  cfiuse  why 
their  assessments  should  not  be  raised  to 
the  figures  given."  The  clerk  was  directed 
to  send  notices  accordingly.  This  plainly 
indicates  that  the  "raises  "  previously  made 
were  not  then  finally  adopted  by  the  board, 
but  were  only  proposed  increases  to  which 
the  taxpayers  should  have  an  opi>ortunity  to 
object,  but  which  were  not  to  become  final. 
If  at  all,  until  after  any  objections  made 
should  be  duly  considered  and  either  allowed 
or  overruled.  There  can  be  no  doubt  that  the 
actual  proceedings  and  Intent  of  the  board 
were  in  all  respects  in  accordance  with  tbe 
statute. 

Tbe  real  objection  is  that  the  notice  sent 
to  the  respective  property  owners  did  not 
sufficiently  inform  them  of  the  facts.  But 
this  objection  disregards  the  aforesaid  rules 
applying  to  proceedings  of  this  character. 
The  notice  clearly  informed  the  property 
owner  that  he  would  have  an  opportunity 
to  object  to  the  proposed  assessment  at  the 
time  and  place  stated.  While  the  opening 
clause  declares  that  the  assessment  "has 
been  raised,"  the  concluding  clause  Informed 
him  that  the  board  would  be  in  session  at 
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the  time  stated,  "to  adjust  'all  asttesbments 
where  cause  Is  shown."  This  (dearly  iae«iis 
that  he  would  h&re  an  opportunity  to  then 
and  there 'Show  cause  why  the  assessment 
EAiould  not  be  raised  to  the  figure  namedt 
and  to  make  any  objection  which  be  might 
have  to  make  thereto  and  that  the  same 
would  be  adjusted  after  hearing  and  consid- 
ering such  objections.  While  it  did  not  ex- 
pressly declare  that  the  increase  was  only 
a  proposed  increase,  it  did  not  declare  that 
it  was  final,  and  it  did  advise  him  that  he 
would  have  the  opportunity  to  be  heard 'and 
give  evidence  to  prevent  his  assessment  f rqm 
being  raised  to  the  figure  stated.  He  could 
not  reasonably  have  believed  otherwise.  In 
fact,  the  assessment  was  not  finally  approved 
until  after  the  time  when  he  might  have  ap- 
peared and  objected.  He  did  not  choose  to 
attend  at  the  time  specified  or  to  make  any 
showing.  The.  notipe  was  in  ample  time  to 
enable  him  to  appear  if  he  so  desired  and 
was  sufficient  to  inform  him  that  he  might 
have  done  so.  Having  neglected  to  appear, 
I  think  the  sound  rule  is  that  he  should  be 
bound  by  the  order. 

The  objection  that  no  evidence  was  taken 
goes  to  the  proposition  that  the  board  did 
not  take  evidence  aside  from  the  knowledge 
of  its  members,  as  to  the  value  of  the  prop- 
erty. This  is  an  inquiry  into  the  merits  of 
the  decision  upon  whi(±i  the  order  was  based 
and  not  as  to  the  Jurisdiction  therefor.  The 
rule  is  settled  that  In  certiorari  the  review- 
ing court  will  not  consider  the  merits  of  the 
Judgment  or  order  reviewed-  See  cases  "first 
above  dted;  also.  Winter  v.  Fltzpatrlck,  35 
Cal.  272;  Central  Pac.  R.  R.  ▼.  Placer  Coun- 
ty, 43  Cal.  367;  Qulnchard  t.  Board,  113 
Cal.  668,  45  Pac.  856.  The  statute  empowers 
the  boaBd  to  raise  assessments  "of  its  own 
motion,"  and  it  does  not  require  that  the 
evidence  of  value  shall  be  recited  in  its 
orders.  In  Farmers'  Bank,  etc.  v.  Board, 
supra,  the  court  said  that,  where  there  Is 
Jurisdiction  of  the  person  and  subject-matter, 
the  sufilclency  of  the  evidence  on  the  merits 
is  not  open  to  question.  I  am  of  the  opinion 
that  the  record  shows  no  defect  sufficient  to 
justify  a  Judgment  annuUiug  it. 

We  concur:  ANGELLOTTI,  J.;  SLOSS,  J. 


VAIiliEJO  FERRY  CO.  v.  SOLANO  AQUAT- 
IC CLUB.    (Sac.  2,054.) 
(Supreme  Court  of  Califoroia.    April  4,  1913. 
RebeaxiDg  Denied  May  3,  1913.) 

1.  Appeal  and  Kbbob  (|  920*)— Tempoqabv 
Injunction  Pendente  Liiit— IIeview. 
The  court  on  appeal  from  an  ordei'  grant- 
ing a  temporary  injunction  pendente  Iit6  must 
presume  that  the  trial  court  accepted  in  sup- 
port of  the  injunction,  the  facts  deducible  from 
tho  complaint  and  amdavits. 

[Ed.  Note.— For  other  eases,  see  Appeal  aiid 
Error,  Cent.  Uig.  M  3714-8721;  Dec.  Dig.  { 
020.»1 


2.  MiTNIOIPAC  CojRPOVATIONfl  d  285*)— FbBBT 

•  FBAWopipE— PowEB  TO  Gbant. 

The  city  of  'Vallejo  has  authority  under  its 
charter  to  grant  a  ferry  franchise  whose  ter- 
mini are  within  the  geographical  limits  of  the 
city.  •■  I 

[Ed.  Note.^For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  757;  Dec.  Die.  f 
285.*] 

3.  Municipal  Cobpobations  (|  285*)— Febet 

FBAWCIIISE— POWEB  TO  GBANT. 

The  limitation  on  the  power  of  the  city  ot 

Vallejo  to  grant  ferry  franchises  whose  ter- 
mini shall  be  within  the  limits  of  the  city  is 
not  violated  by  the  granting  of  a  ferry  fran- 
chise across  a  navigable  stream  within  the  city 
limits  to  Mare  Island  with^  the  geograiihical 
limits  of  the  city,  but  acquired  and  owned  by 
the  United  States,  with  the  consent  of  the 
state  of  California,  for  military  and  naval  pur- 
poses, and  over  which  by  virt»ie  of  Const.  U. 
S.  art  1,  f  8,  the  United  States  is  exercising 
exclusive  jurisdiction,  and  the  fact  that  the 
United  States  may  forliid  the  ferryboats  from 
landing  on  the-  island  does  not  affect  the  valid- 
ity of  the  franchise,  but  only  goes  to  its  value. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  <  757;  Dec.  Dig.  | 
285.*] 

4.  Febbies  (S  16*)- FBanchises^Esclusivb- 

NE88. 

An  exclusive  franchise  within  the  limita- 
tion of  Pol.  Code,  i  2853,  forbidding  the  erec- 
tion and  operati'in  of  a  second  ferry  within  one 
mile  above  or  below  a  regularly  established 
ferry  .uniess  public  convetiience  renders  neces- 
sary S'  second  ferry,  does  out  invade  private 
rights  nor  bestow  special  privileges,  nor  In- 
terfere with  the  free  right  of  navigation;  since 
ferries  are  established  primarily  for  the  con- 
venience of  the  people. 

[Ed.  Note. — For  other  cases,  see  Ferries, 
Cent  Dig.  a  38-40;    Dec.  Dig.  $  16.*] 

5.  Fbbkieb   Cf   11*)— Fbakchises— POWEB   TO 
Gbant. 

The  authority  to  grant  ferry  franchises  is 
within  the  undetegftted  powers  reserved  to  the 
states,'  and  a  ferry  franchise  granted  under  « 
state  statute  is  not  invalid  because  one  of  its 
termini  is  on  United  States  land  acquired  and 
used  with  the  consent  of  the  state  for  military 
and  naval  purposes,  on  the  ground  that  if  fer- 
ries are  to  l>e  operated  to  and  from  the  land 
of  the  United  States,  they  can  be  operated  only 
by  the  anthority  of  the  United  States,  though 
the  United  States  has  the  power  to  move  its 
own  troops,  employes,  materials,  and  munitions 
when  and  howsoever  it  may  please,  and  may 
prohibit  landings  on  its  territory  set  aside  for 
military  and'  naval  purposes. 

[Ed.  Note.— For  other  cases,  'See  Ferries, 
Ont  Dig.  S§.U-17;   Dec.  Dig.  {  ll.f] 

0.  FbbBibs  (I  18*)— Franckisbs— Revocabu 

Permit. 

Where  the  United  States  owning  and  using 
land  for  military  and  naval  purposes  contract- 
ed with  the  owner  of  a  ferry  franchise  granted 
by  the  state  wherebiy  it  recognised  the  valid- 
ity of  the  franchise,  a  revocable  permit  to  a 
nonprofit  co-operative  corporation  formed  by 
government  employes  on  the  land  to  land  its 
launches  at  Hbe  government  floats  without  in- 
terfering with  the  government  use  of  the  floats 
is  not  a  license  to  the  corporation  paramount 
to  any  franchise  granted  by  the  state,  espe- 
cially where  the  United  States  stated  that  it 
.would  revoke  the  penult  if  declared  to  be  in- 
consistent with  its  contract  with  the  owner  of 
the  franchise,  and  an  interference  with  the 
frnnehise.  ' 

[Bd.  Note.— For-  other  cases,  see  Ferries, 
Cent  Dig.  M  38-40;   Dec.  Dig.  S  !«.*) 
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7,  Ferbibs  (i  11*)— Pbanchibbs— Vaudiiy— 

Kiou-r  TO  Question. 

A  uonprotit  co-operative  corporation  form- 
ed by  United  States  employes  at  Mare  Island 
to  transport  by  ferry  the  employes  and  others 
becoming  members  of  the  corporation  to  and 
from  the  island  may  not  attack  the  validity  of 
a  franchise  granted  by  a  municipality  under 
state  statute  to  operate  a  ferry  across  a  navi- 
gable stream  with  Mare  Island  ajs  one  of  its 
termini,  on  the  ground  that  the  franchise  is 
inconsistent  with  the  exclusive  jurisdiction 
which  the  Tlnited  States  exercises  over  Mare 
Island,  when  the  invasion  has  been  invited  and 
encouraged  by  the  government,  which  for  many 
years  by  contract  with  the  owner  of  the  fran- 
chise has  bound  the  owner  to  operate  the  ferry, 
and  where  the  convenience  of  the  public  de- 
mands the  operation  thereof. 

[Ed.  Note.— For  other  cases,  see  Ferries, 
Cent.  Dig.  §S  11-17;  Dec.  Dig.  |  ll.»] 

8.  Ferries  (5  16*)- Fbanchises— ExcLtJSiVE- 

KES8. 

An  exclusive  franchise  to  operate  a  ferry, 
having  Mare  Island  as  one  of  its  termini,  grant- 
ed under  state  authority,  does  not  exclude  from 
its  operation  the  agents  and  employes  of  the 
government  in  case  the  franchise  tends  in  the 
slightest  way  to  impede  the  work  of  the  gov- 
ernment, and  the  employi^s  not  acting  under 
authority  of  the  government,  nor  under  the 
compulsion  of  any  duty  owed  to  it,  may  not  op- 
erate an  illegal  ferry. 

(Bd.  Note. — For  other  cases,  see  Ferries, 
Cent  Dig.  §§  38-40;   Dec.  Dig.  i  16.*] 

».  Ferries    (§   19*)— Fbanckibbs— Intebfbb- 

KNCE. 

The  rule  that  a  man  may  transport  in  his 
own  boat  his  family,  goods,  and  servants,  not- 
withstanding the  existence  of  a  ferry  franchise, 
is  based  on  the  fact  that  the  transportation  by 
the  owner  of  a  boat  constitutes  such  slight  in- 
terference with  the  franchise  rights  as  to 
amount  to  damnum  absque  injuria,  but  no  con- 
cert of  actioB  nor  community  of  interest  is  snf- 
ficient  to  warrant  such  an  invasion  and  em- 
ployes of  a  single  employer  may  not  form  a 
nonprofit  co-operative  corporation  to  operate  a 
boat  for  their  transportation. 

[Ed.  Note.— For  other  cases,  see  Ferries, 
Cent.  Dig.  !$  40-59;  Dec  Dig.  {  19.*] 

10.  Febbies    (I   10*)- "Ferbt  FBANcnisE"— 
What  Is. 

A  "ferry  franchise"  is  a  grant  by  the  state 
or  its  authorized  subdivisions  to  a  named  per- 
son, empowering  him  to  continue  an  interrupt- 
ed land  highway  over  interrupting  waters,  and 
a  ferry  franchise  is  in  no  sense  a  grant  of  a 
monopoly,  though  it  is  exclusive,  and  a  grant 
to  operate  a  ferry  is  primarily  made  for  the 
benefit  of  the  state,  and  only  secondarily  for 
the  benefit  of  the  grantee  of  the  frnnohise,  and 
the  grant  is  accompanied  by  exactions  as  to 
the  services  to  be  performed,  the  conveniences 
attending  them,  and  the  tolls  that  may  be  col- 
lected. 

[Ed.  Note. — For  other  cases,  see  Perries, 
Cent.  Dig.  SS  9.  10:   Dec  Dig.  {  10.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  3,  pp.  2751-2753.1 

11.  Ferbies  (i  19*)— Franchises— Wrongful 

iKTERrERENCE. 

The  T'nited  States  may  In  the  exercise  of 
its  inherent  powers  of  sovereignty  transport  its 
employes,  notwifhstnnding  the  existence  of  any 
exclusive  ferry  franchise,  but  its  employes  may 
not  combine  and  form  a  nonprofit  co-operative 
corporation  to  maintain  a  ferry,  and  thereby 
interfere  with  an  existing  ferry  franchise. 

[Ed.  Note. — For  other  cases,  see  Ferries, 
Cent.  Dig.  J!|  46-59:   Dec  Dig.  $  19.*] 


12.  InJUNCIION   (S  101*)   —  IlXCGAI>  COUBI- 

natxons. 

The  maxim  that  what  a  man  may  do  many 
may  do  in  combination  is  not  universally  true; 
and  it  is  only  those  acts  which  work  no  inva- 
sion of  rights  when  done  in  combination  that 
may  b«  so  done. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  iS  174,  175;   Vec.  Dig.  {  lUi.*J 

13.  Febbies   ($  11*)— Fbarchises— Jcbisdic- 

HON. 

The  point  of  departure  is  the  basis  and 
home  of  a  ferry,  and  the  fact  that  one  ter- 
minus is  in  a  foreign  jurisdiction  does  not  take 
it  out  of  the  jurisdiction  of  the  authority  wliicb 
grauted  it,  and  tue  right  of  tlie  state  under  the 
laws  of  wliioh  a  ferry  franchise  has  been  grant- 
ed to  control  a  nonprofit  co-operative  corpora- 
tion formed  by  empiuyes  ut  tliu  government  for 
violating  the  frauchise  can  be  legally  met  only 
by  showing  that  the  corporation  is  operating 
by  authority  of  an  equal  or  paramount  power. 

[Ed.    Note. — For    other    cases,    see    Fentes, 
Cent.  Dig.  $f  11-17;    Dec.  Dig.  i  11.*] 

14.  Febbies  (S  19*)— Fbaschibes— Infbinge- 
MEM— Equitable  Kei.ief. 

An  injunction  in  a  suit  by  the  holder  of  a 
franchise  granted  under  state  authority  to  op- 
erate a  ferry  with  a  terminus  on  Mare  Island, 
owned  and  used  by  the  United  States  for  mili- 
tary and  naval  purposes,  to  restrain  a  domestic 
nonprofit  co-operative  corporation  formed  by 
government  employes  at  Alare  Island  from  in- 
terfering with  the  franchise,  which  restrains 
the  corporation  from  conducting  a  ferry  from 
any  point  on  Mare  Island  which  is  within  one 
mile  of  plointiff's  ferry  terminal  thereon  to  any 
point  within  the  city  of  Vallejo,  which  is  with- 
in one  mile  of  plaintitTs  terminal  therein,  for- 
bids on  unlawful  interference  with  the  fran- 
chise which  the  state  has  granted,  and  the 
government  alone  may  complain  that  the  In- 
junction is  an  Invasion  of  a  federal  right. 

[Ed.    Note. — For    other   cases,   see    Ferries, 
Cent.  Dig.  U  4&-59;    Dec  Dig.  {  19.*] 

15.  Febbies  (§  19*)— Tempobabt  Injunction 
— Invaliditt  in  Part. 

A  clause  in  a  temporary  Injunction  pen- 
dente lite  which  forbids  a  domestic  corpora- 
tion formed  by  government  employes  at  Mare 
Island  from  conducting  a  ferry  from  any  point 
on  Mare  Island  within  one  mile  of  the  terminal 
of  a  ferry  operated  under  a  franchise  to  any 
point  within  the  city  of  Vallejo,  which  is  witli- 
in  one  mile  of  the  ferry  terminal  therein,  if 
beyond  the  power  of  the  court,  may  be  stricken 
from  the  judgment,  and  the  judgment  allowed 
to  stand. 

(Ed.   Note. — For    other   cases,    see    Ferries, 
C«nt  Dig.  Si  46-59;   Dec.  Dig.  §  19.*] 

16.  Ferries  (S  19*)- Fbanchises— UnLAWrot 

Interference. 

The  employes  of  the  government  at  Mare 
Island  may  not  be  allowed  to  dei)art  there- 
from and  go  into  the  state  with  their  ferry 
business  in  violation  of  the  laws  of  the  state 
granting  to  one  a  franchise  to  operate  a  ferry 
with  one  terminus  on  Mare  Island. 

[Ed.    Note.— For    other    cases,    see    Ferries, 
Cent  Dig.  $S  46-59;    Deo.  Dig.  {  19.*] 

17.  Perries    fS    19*)— Franchises— Unlaw- 
ful Interference. 

Where  defendant  in  a  suit  to  restrain  in- 
terference with  a  ferry  franchise  did  not  claim 
that  he  maintained  a  ferry  beyond  a  mile  in 
either  direction  from  plaintiff's  ferry  slip,  a 
clause  in  a  temporary  injunction  pendente  lite 
which  prohibited  defendant  from  operating  a 
ferry  was  not  objectionable  as  interfering  with 
the  rights  of  defendant  to  maintain  a  ferry. 

[Ed.    Note. — For    other    cases,    see    Ferries, 
Cent.  Dig.  ${  46-59;   Dec  Dig.  i  19.*] 
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18.  Fgbries  (I  19*)— FsANcaHiSES— Infeinqe- 

MENT— EqUITABLB  RELIEF. 

Injunction  is  the  appropriate  remedy  to 
restrain  unlawful  interference  with  a  franchise 
granted  under  state  authority  to  operate  a  fer- 
ry, one  terminos  of  which  is  on  Mare  Island, 
owned  and  used  by  the  government  for  military 
and  naval  purposes. 

[Ed.  Note. — For  other  cases,  see  Ferries, 
Cent  Dig.  §§  4&-59;   Dec  Dig.  {  19.*] 

19.  FebBIES    (I  19*)— FBANCUISES— INFBINOE- 

MENT— Laches. 

The  holder  of  a  ferry  franchise  promptly 
sued  to  restrain  defendants  actually  engaged  in 
the  ferriage  of  members  of  a  club  from  inter- 
ference with  the  franchise.  Defendants  gave 
up  the  business  when  an  injunction  was  grant- 
ed, and  the  members  of  the  club  first  hired 
boats  and  boatmen,  and  subsequently  organis- 
ed a  nonprofit  co-operative  corporation  to  con- 
tinue the  ferriage  business,  and  tbe  holder  of 
the  franchise  brought  action  against  the  cor- 
poration to  restrain  it  from  interfering  with 
tbe  franchise.  The  members  of  the  club  were 
virtually  the  parties  interested  in  tbe  first  ac- 
tion. Held,  that  the  holder  of  the  franchise 
was  not  guilty  of  laches,  and  the  corporation 
could  not  defeat  tbe  suit  against  it  on  that 
ground. 

[Ed.  Note. — For  other  cases,  see  Ferries, 
Cent  Dig.  §$  46-59;  Dec.  Dig.  {  19.*] 

In  Bank.  Appeal  from  the  Superior  Court 
of  Solano  County;  John  F.  Ellison,  Judge. 

Action  by  the  Vallejo  Ferry  Company 
against  the  Solano  Aquatic  Club.  From  the 
order  granting  plaintiff  an  Injunction  pen- 
dente lite,  defendant  appeals.    AtUrmed. 

John  J.  Barrett  and  Lent  &  Humphrey, 
all  of  San  Francisco,  for  respondent 

HENSHAW,  J.  This  Is  an  appeal  from  an 
order  granting  a  temporary  injunction  pen- 
dente lite.  PlaintiCf  is  operating  and  as.sert- 
Ing  the  right  to  operate  a  ferry  between  the 
city  of  Vallejo  and  territory  owned  by  the 
United  States  government  abutting  upon  nav- 
igable waters  of  Napa  creek  and  known  as 
Mare  Island.  The  defendant  Is  a  nonprofit 
co-operative  corporation.  The  complaint 
charges  that  this  defendant,  without  fran- 
chise or  other  right  or  warrant  In  law,  Is 
engaged  In  the  ferriage  business  between  Val- 
lejo and  Mare  Island,  thus  illegally  Interfer- 
ing with  the  rights  of  plaintiff  and  injuring 
its  business.  So  much  by  way  of  outline  of 
the  nature  of  the  litigation. 

[1  ]  The  facts  deduclble  from  the  complaint 
and  from  the  affidavits,  which  facts  It  must 
be  presumed  the  court  accepted  in  support 
of  the  preliminary  Injunction  which  it  grant- 
ed, are  tbe  following:  The  city  of  Vallejo  Is 
situated  at  the  northerly  end  of  San  Pablo 
Bay  and  near  to  that  bay's  Junction  with  tbe 
Straits  of  Carqulnez.  Within  the  corporate 
territorial  limits  of  Vallejo  lies  Mare  Island. 
Stats.  1871-2,  p.  566.  Mare  Island  was  ac- 
quired by  the  United  States,  with  the  con- 
sent of  the  state  of  California,  "for  the  pur- 
pose of  erecting  and  maintaining  thereon 
such  arsenals,  magazines,  docks,  dockyards 
and  other  military  and  naval  structures  as 
may  be  required  for  the  use  of  the  United 


States  government"  Stata  1854,  p.  48.  Hare 
Island  lies  westerly  of  the  city  of  Vallejo 
proper,  and  is  separated  from  It  by  a  tide 
water  creek  or  estuary  known  as  Napa  creek. 
This  creek  Is  navigable  In  law  and  in  fact, 
and  across  it  the  ferryboats  of  plaintiff  and 
the  launches  of  defendant  ply.  As  early  as 
1865  and  1866  the  state  of  CaUfornla,  acting 
In  conjunction  with  the  federal  authorities 
at  Mare  Island,  authorized  the  establishment 
of  a  steam  ferry  between  Vallejo  and  Mare 
Island.  Stats.  1865-66,  p.  147.  Ever  since 
that  time  such  a  ferry  has  been  maintained. 
Respondent  holds  a  franchise  bought  at  pub- 
lic auction  from  the  city  of  Vallejo  In  1896, 
for  which  It  paid  a  large  sum  of  money.  The 
ordinance  authorizing  tbe  franchise  grant 
imposed  upon  respondent  a  fixed  schedule  of 
tolls,  a  rl^d  standard  of  equipment,  and  de- 
tailed specifications  touching  the  service  to 
be  rendered.  The  performance  of  these  du- 
ties Is  secured  to  the  city  by  an  annual  bond 
In  the  sum  of  $20,000,  and,  further,  respond- 
ent pays  an  annual  license  tax  to  the  city. 
Moreover,  re^oudent  is  operating  its  ferry 
system  under  a  contract  with  the  United 
States  government  This  contract,  first  en- 
tered into  with  the  predecessors  of  respond- 
ent, has  been  continuously  renewed  by  tbe 
United  States  government,  and  is  in  force  at 
the  present  time.  The  ferry  plant  of  re- 
spondent, its  boats,  their  equipment,  the 
terminals,  and  tbe  service  are  all  maintained 
pursuant  to  rigid  requirements  exacted  of 
respondent  both  by  the  municipal  authorities 
and  by  its  contract  with  the  government 
One  of  its  two  boats  has  a  carrying  capacity 
of  about  2,000  persons  per  trip  and  cost  ^;80,- 
000.  The  other  has  a  carrying  capacity  of 
about  1,000  persons  and  cost  $30,000.  It  has 
maintained  ferry  slips,  approaches,  waiting 
rooms,  warehouses;  in  short,  a  complete 
equipment  for  the  convenient  transportation 
of  passengers  and  freight  between  the  des- 
ignated points.  Moreover,  so  far  as  the  gov- 
ernment of  the  United  States  is  concerned, 
resiwndent  is  under  bond  to  comply  with  its 
contract  That  contract  includes  a  schedule 
requiring  a  given  number  of  trips  to  be  made 
upon  week  days  and  upon  Sundays  "at  such 
times  as  the  commandant  may  deslgnat&" 
It  is  required  by  the  government  to  be  pre- 
pared to  carry  and  to  carry  freight,  teams, 
and  passengers.  Amongst  other  exactions  by 
the  government  of  this  respondent  are  the 
following:  That  upon  any  and  every  trip 
there  shall  be  carried  free  upon  the  boats  of 
respondent  all  United  States  naval  officers  at- 
tached to  or  performing  duties  at  the  navy 
yards,  with  their  families  and  the  servants 
of  officers;  all  officers  attached  to  United 
States  vessels  temporarily  or  permanently 
established  at  the  navy  yard  with  their  fam- 
ilies; all  enlisted  men  in  the  service  of  the 
United  States  on  duty  at  the  navy  yard  or  on 
board  any  United  States  vessel  temporarily 
or  permanently  at  the  navy  yard;   all  mail 
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carriers,  messengers,  "and  employes  who  may 
be  sent  on  duty,  such  employ^  to  be  provided 
with  proper  imsses,"  and  "In  case  of  alarm 
of  fire  at  the  navy  yard,  the  yard  workmot 
and  the  members  of  the  VaU^o  fire  compa- 
nies with  their  apparatus."  Other  provi- 
sions of  the  contract  require  the  prompt,  con- 
tinuous, and  unlntermpted  performance  of 
the  service,  with  heavy  penalties  provided 
for  neglect  or  failure.  The  ferry  terminus 
upon  the  Mare  Island  side  la  assigned  to  re- 
spondent by  the  United  States  government. 

It  appears  that  there  was  upon  the  Mare 
Island  side  and  upon  the  Vallejo  side,  quite 
Independent  of  the  ferry  berths  or  slips  of 
this  respondent,  a  raft  or  float  used  for  the 
convenient  landing  of  men  from  the  govern- 
ment boats  and  launches.  It  appears  further 
that  these  launches,  under  government  con- 
trol and  upon  government  business,  crossed 
Napa  creek,  back  and  forth  between  Mare 
Island  and  Vallejo,  and  for  a  time  carried 
free  of  charge  snch  of  the  government  clerks 
or  draughtsmen  as  could  or  did  take  pas- 
sage on  them.  This  privilege  In  time  became 
a  Inirden,  and  the  naval  authorities  of  Mare 
Island,  of  their  own  Initiative,  revoked  the 
privilege  In  the  month  of  January,  1909,  and 
refused  this  right  of  passage  to  all  civilian 
employes  of  the  Mare  Island  navy  yard.  It 
was  thought  by  some  of  the  employes  that 
this  action  upon  the  part  of  the  naval  au- 
thorities was  instigated  by  respondent  to 
force  them  to  use  Its  ferry  service,  and  re- 
prisals were  commenced.  One  Forbes  H. 
Brown,  then  chairman  of  the  classified  dvll 
service  employes  of  Mare  Island,  and  presi- 
dent of  appellant  herein,  filed  a  complaint 
and  charges  with  the  Secretary  of  the  Navy, 
asserting  that  the  respondent's  franchise  was 
invalid  and  had  been  fraudulently  procured, 
charging  the  unsoundness  and  unseaworthi- 
ness of  respondent's  boats,  complaining  of  its 
rates,  asserting  that  they  were  exorbitant,  ac- 
cusing it  of  evasion  of  its  taxes,  and  asking 
that  the  contract  existing  between  the  gov- 
ernment and  this  respondent  be  vacated  upon 
the  charges  made,  and  for  the  further  reason 
that  the  contract  itself  was  unjust  and  ex- 
tortionate. This  resulted  in  an  examination 
by  the  naval  department  and  a  refutation  of 
the  complaint  and  charges  so  made.  As  to 
the  unsoundness  and  unseaworthiness  of  the 
boats,  response  was  made  by  Holies  and  Bul- 
ger, local  Inspectors  of  hulls,  to  the  effect 
that  "the  Insinuations  made  by  the  writer 
thereof  In  relation  to  the  equipment  of  your 
boat  are  without  any  foundation  of  fact," 
and.  If  the  writer  "will  swear  to  complaint 
setting  forth  that  these  boats  are  not  equip- 
ped and  inspected  according  to  the  steam- 
boat Inspection  laws,  the  matter  will  be  prop- 
erly taken  np  with  him."  Application  was 
also  made  by  the  dissatisfied  employes  to  the 
commandant  of  the  navy  yard  for  a  vaca- 
tion of  his  order  refusing  them  permission 
longer  to  ride  free  on  the  government  launch- 
es.   This  was  refused. 


These  employes,  then  declining  to  patronize 
respondent's  boats^  gave  their  patronage  to 
Lang  &  McPberson,  who  instituted  a  launch 
service  between  Vallejo  and  Mare  Island. 
Respondent  then  began  a  suit  similar  to  this 
to  enjoin  this  unauthorized  ferry  service,  and 
the  result  of  that  litigation  was  an  injunc- 
tion against  Lang  &  McPherson.  The  appeal 
to  this  court  will  be  found  reported  in  161 
Gal.  672,  120  Pac.  421.  Lang  &  McPhersqn, 
notwithstanding  the  Injunction,  continued  in 
this  ferry  business,  and  were  dted  in  con- 
tempt They  contested  the  contempt  proceed- 
ings, which  resulted  in  a  Judgment  finding 
them  guilty.  Application  was  made  to  the 
C!ourt  of  Appeals  to  prohibit  the  enforcement 
of  the  contempt  Judgment  and  the  applica- 
tion was  denied.  liange  v.  Superior  Court,  11 
CaL  App.  1,  103  Pac.  908.  Thereafter,  on  as- 
surance from  Lang  &  McPherson  that  they 
would  discontinue  their  ferry  operations,  the 
proceedings  were  dropped.  The  appellant 
was  then  organised  as  a  corporation,  the 
nucleus  and  basis  of  Its  membership,  if  in- 
deed not  its  principal  membership,  consisting 
of  the  dissatlsfled  employes  of  the  govern- 
ment at  Mare  Island.  Application  was  made 
to  the  Attorney  General  of  the  state,  sup- 
ported by  argument  and  brief,  for  permis- 
sion to  use  the  state's  name  in  an  action  of. 
quo  warranto,  to  have  It  determined  that  re- 
spondent's franchise  is  invalid  and  void. 
This  was  not  granted.  Respondent  then  in- 
stituted this  action,  with  the  result  above  in- 
dicated. 

Something  of  the  origin  and  history  of  ap- 
pellant corporation  has  been  outlined  in  the 
foregoing  statement.  The  following  remains 
to  be  added :  While  It  Is  insisted  that  the 
defendant  organization  is  one  exclusively  of 
the  employes  of  a  single  employer  who  have 
combined  for  their  own  convenience  and  have 
secured  for  themselves  their  own  trajospor- 
tatlon  facilities,  which  they  use  in  the  per- 
formance of  their  duties  In  going  to  and  from 
their  work,  this  contention  makes  plain  that 
the  purpose  for  which  the  corporation  is 
organized,  as  declared  by  Its  charter  and  by- 
laws, is  a  sham ;  that,  while  it  Is  organized 
for  the  avowed  purpose  of  promoting  and  in- 
dulging in  aquatic  sports,  it  is  in  reality 
nothing  more  nor  less  than  a  ferry  corpo- 
ration, which  is  operating  without  a  franchise 
and  seeks  to  hide  the  true  purpose  of  its 
organization.  Moreover,  while  it  is  said  that 
the  membership  consists  exclusively  of  gov- 
ernment employes,  and  while  for  the  purpose 
of  this  consideration  this  may  be  conceded 
to  be  a  fact,  It  is  nevertheless  true  that  the 
by-laws  do  not  limit  the  membership  to  such 
persons,  but  expressly  throw  the  membership 
open  to  the  general  public,  making  no  other 
requirement  of  an  applicant  than  "good  char- 
acter and  industrious  habits."  Furthermore, 
the  by-laws  declare  that  the  membership 
shall  not  be  limited,  but  "shall  depend  upon 
the  facilities  available,  the  same  to  be  in- 
creased in  the  discretion  of  the  board  of 
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directors."  This,  so  far  as  concerns  the  fer- 
ry business  of  appellant,  can  mean  nothing 
more  than  that  the  corporation  will  take  In- 
to Its  so-called  membership  as  many  Indlvid- 
nalB  as  It  can  transport,  and  will  Increase  Its 
membership  with  Us  transportation  facilities. 
Finally,  It  should  be  stated  that  defendant  Is 
not  operating  under  any  ferry  license  from 
the  state  or  Its  mandatories,  or  from  the 
United  States  or  any  of  Its  agencies.  It  runs 
Its  launches  at  Its  pleasure,  owing  responsi- 
bility to  no  one  and  denying  responsibility 
to  any  one.  It  has  a  revocable  permit  from 
the  commandant  of  Mare  Island  to  land  its 
launches  at  the  government  float  upon  either 
side  of  Napa  creek,  under  Its  assurance  to 
the  government  that  It  will  not  Interfere  with 
the  government's  own  use  of  these  floats. 
The  authorities  of  Mare  Island  declare  that 
this  permit  will  be  at  once  revoked  If  It  shall 
be  held  by  the  courts  of  the  state  that  It 
operates  to  Injure  the  franchise  of  respond- 
ent. The  membership  of  defendant  has 
steadily  Increased  until  It  now  numbers  more 
than  a  thousand  men.  These  men  are  not 
of  the  soldiers,  sailors,  marines,  or  other  en- 
listed men  of  the  United  States  government, 
but  are  Its  civil  employes  working  at  Mare 
Island  and  living  In  Vallejo — men  whose  em- 
ployment may  terminate  at  their  own  In- 
stance or  at  the  Instance  of  the  govern- 
ment at  any  moment — men,  to  take  whose 
places.  In  case  of  vacancy,  there  Is  a  wait- 
ing list  exceeding  2,000.  The  by-laws  make 
mention  of  Initiation  fee  and  monthly  dues, 
declaring  that  the  amounts  shall  be  reg- 
ulated by  resolution  of  the  organization. 
They  provide  that  the  board  of  directors 
"may  purchase  the  equity"  of  a  retiring 
member,  and  that  "the  equity  shall  be 
proportionate  to  the  term  of  membership." 
In  practice  this  means  nothing  more  than 
that  the  dues  for  the  use  of  the  ferry  serv- 
ice of  defendant  are  $1.50  per  month.  If  he 
becomes  a  member  not  at  the  first  of  the 
month,  but  upon  some  day  In  the  month, 
the  board  of  directors  may  reduce  this  $1.50 
proportionately  for  the  fraction  of  the  month. 
Thus,  where  a  member  obtained  employment 
and  acquired  membership  In  the  club  upon 
December  1.3th,  he  was  given  a  receipt  for 
"$1.00,  covering  Initiation  Solano  Aquatic 
Club,"  which  receipt  entitled  him  "to  the 
privileges  of  the  club  for  the  balance  of  the 
current  month."  The  dues  are  payable  upon 
the  1st  of  the  month,  and  the  "purchase  of 
the  equity"  of  a  retiring  member  apparently 
means  that  the  board  of  directors.  If  he  shall 
sever  his  connection  with  the  club  before  the 
end  of  the  month  for  which  he  has  paid  his 
dues,  may  pay  him  back  a  proportionate 
share  of  the  $1.50  which  he  has  paid  for  the 
full  month.  The  ferry  charge  for  a  monthly 
commutation  ticket  entitling  the  holder  to 
practically  unlimited  use  of  respondent's  fer- 
ry Is  $2.  The  serious  Interference  by  appel- 
lant with  the  ferry  business  of  respondent  Is 
not  only  evident,  but  it  is  declared  that  re- 


spondent cannot  Nve  up  to  its  contracts,  and 
that  no  ferry  or  ferry  service  can  be  main- 
tained between  Vallejo  proper  and  Mare 
Island  unless  It  be  freed  from  such  inter- 
ference and  Injury  and  be  recognized  as  ex- 
clusive. 

Appellant's  attacks  upon  this  appeal  may 
be  grouped  for  convenience  under  certain 
beads. 

(1)  An  attack  upon  the  validity  and  upon 
the  scope  of  respondent's  franchise. 

(2)  The  assertion  of  the  right  In  appellant 
to  do  precisely  what  It  is  doing,  regardless  of 
the  validity  of  resiwndent's  franchise. 

(3)  An  attack  upon  the  terms  of  the  re- 
straining order  as  exceeding  all  warrant  in 
law. 

(4)  The  asserted  laches  of  respondent 
which  forbids  the  granting  of  the  temporary 
Injunction,  even  if  under  every  other  con- 
sideration it  were  permissible  to  grant  it. 

[2-4]  1.  Many  of  the  grounds  of  attack  up- 
on the  validity  of  respondent's  franchise 
were  urged  upon  the  attention  of  this  court 
In  the  case  of  Vallejo  Ferry  Co.  v.  Lang  & 
McPherson,  161  Cal.  672,  120  Pac.  421.  No 
occasion  arises  for  repeating  the  reasons 
there  given  and  the  holding  there  made  to 
the  effect  that  the  city  of  Vallejo  did  have 
the  power  to  grant  the  franchise  In  question, 
and  that  the  Vallejo  Ferry  Company  was 
operating  under  authority  of  law  by  virtue 
of  that  franchise.  The  limitation  upon  the 
power  of  the  city  of  Vallejo  to  grant  ferry 
franchises,  whose  termini  shall  be  within  the 
limits  of  the  city,  is  not  abused  nor  violated 
by  reason  of  the  fact  that  the  Mare  Island 
terminus  Is  upon  land  over  which  the  United 
States  admittedly  exercises  exclusive  juris- 
diction. Const.  U.  S.  art  1,  {  8.  Mare  Is- 
land  is  still  within  the  corporate  geographi- 
cal and  territorial  limits  of  the  city  of  Val- 
lejo, just  as  completely  and  in  the  same  sense 
as  the  United  States  military  reservation, 
the  Presidio,  is  within  the  corporate  limits 
of  the  city  and  county  of  San  Francisco. 
Crook  et  al.  v.  Old  Point  Comfort  Hotel  Co. 
(C.  C.)  54  Fed.  604.  Still  more,  the  franchise 
enjoyed  by  respondent  Is  an  exclusive  fran- 
chise within  the  meaning  of  the  law,  and 
especially  within  the  limitation  of  the  Politi- 
cal Code,  I  2853,  which  forbids  the  erection 
and  operation  of  a  second  toll  bridge  or  ferry 
within  one  mile  above  or  below  a  regularly 
established  toll  bridge  or  ferry,  unless  pub- 
lic convenience  renders  necessary  the  fran- 
chise for  a  second  bridge  or  ferry.  There 
Is  in  this  no  Invasion  of  private  rights,  no 
bestowal  of  monopolistic,  special  prh-ileges, 
no  interference  with  the  free  right  of  naviga- 
tion. Ferries  are  established  primarily  for 
the  convenience  of  the  people.  It  Is  the  duty 
of  the  government,  which  has  thus  Invited 
private  capital  to  aid  in  the  comforts  and 
conveniences  of  its  citizens,  to  safeguard  the 
rights  which  it  had  bestowed,  and  to  see  that 
the  enjoyment  of  those  rights  Is  coestenslvs 
with  the  grant  of  them.    Korris  T.  Farmeia^ 
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&  Teamsters'  Co.,  6  Cal.  590,  65  Am.  Dec. 
636;  Fortaln  v.  Smith,  114  Cal.  494,  46  Pac. 
381;  Patter.son  t.  Wollmann,  6  N.  D.  608, 
67  N.  W.  1040,  33  L.  U.  A.  536.  Nor  does  the 
fttct  that  the  Mare  Island  terminus  of  this 
ferry  is  upon  territory  owned  by  and  sub- 
ject to  the  Jurisdiction  of  the  United  States 
in  the  least  militate  against  the  validity  or 
legality  of  the  franchise  Itself,  whatever  ef- 
fect it  may  have  upon  the  value  of  the  fran- 
chise. It  may  be  conceded  or  declared  that 
the  United  States  government  would  have 
power  to  forbid  the  ferryboats  of  respondent 
from  landing  upon  the  island,  but  this  would 
in  no  wise  affect  the  legality  of  the  franchise. 
In  the  parallel  case  of  People  v.  Babcock,  11 
Wend.  (N.  X.)  590,  Babcock  was  brought  be- 
fore a  JosUce  of  the  peace,  charged  with  hav- 
ing violated  the  statutes  of  New  York  regu- 
lating ferries  by  transporting  to  Canada 
across  the  navigable  waters  of  the  Niagara 
river  ipersona  and  goods  for  profit  and  hire, 
without  having  obtained  a  license.  Says  the 
court:  "So  far  as  Jurisdiction  is  concerned, 
it  is  as  complete  over  this  river  to  the  center 
thereof  as  over  any  other  stream  within  the 
connty.  The  privilege  of  the  license  may 
not  be  88  valuable  to  the  grantee  by  not  ex- 
tending across  the  river;  but,  as  far  as  it 
does  extend,  he  is  entitled  to  all  the  provi- 
sions of  the  law,  the  object  of  which  is  to 
secure  the  exclusive  privilege  of  maintaining 
a  ferry  at  a  designated  place."  Such  Is  the 
great  current  of  authority.  See  Conway  et 
al.  V.  Taylor's  Bx'r,  1  Black,  603,  17  L.  Ed. 
191;  Haeussler  et  al.  v.  City  of  St  Louis, 
206  Mo.  666,  103  S.  W.  1034;  N.  Y.  Central 
T.  Board  of  Chosen  Freeholders,  76  N.  J. 
Law,  664,  74  AU.  954, 16  Ann.  Cas.  858 :  Wig- 
gins Ferry  Co.  v.  City  of  East  St.  Louis,  107 
U.  S.  865,  2  Sup.  Ct.  257,  27  L.  Ed.  419; 
Gauble  V.  Craig,  94  Mo.  App.  675,  69  S.  W. 
4S;  Nixon  et  al.  v.  Reid  et  al.,  8  S.  D.  507, 
67  N.  W.  67,  32  L.  R.  A.  315 ;  Helm  v.  City 
Of  Orayville,  224  111.  274,  79  N.  E>.  689;  State 
v.  Faudre,  54  W.  Va.  122,  46  S.  E.  269,  63 
L.  R.  A.  877,  102  Am.  St  Rep.  927,  1  Ann. 
Cas.  104;  Columbia  Delaware  Bridge  y. 
Oeisse,  38  N.  J.  Law,  39;  12  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  1901.  If  it  be  con- 
ceived— ^though  to  this  we  do  not  agree — ^that 
the  language  of  the  Supreme  Court  of  Oregon 
in  Hackett  v.  Wilson,  12  Or.  25,  6  Pac.  652,  is 
in  opposition  to  this  otherwise  uniform  cur- 
rent of  authority,  it  must  suffice  to  say  that 
the  Oregon  decision  does  not  commend  it- 
aelf  to  our  Judgment 

[S]  No  weight  attaches  to  the  final  argu- 
ment of  appellant  under  this  proposition  to 
tlie  effect  that  "if  ferries  are  to  be  operated 
at  all  to  and  from  islands  used  as  forts  or 
navy  yards,  they  can  be  operated  by  author- 
ity of  the  federal  government,  and  the  feder- 
al government  is  the  exclusive  Judge  of  the 
necessity  to  grant  the  privilege.  It  has  ab- 
flolnte  control  over  the  landing  of  persons 
and  property  on  its  territory,  and  over  all 
d^artures  therefrom.    It  has  licensed  appel- 


lant, and  thai  license  it  paramoKnt  to  any 
franchise  which  the  state  could  grant."  No 
question  here  arises  or  we  think  could  ever 
arise,  over  the  right  and  power  of  the  fed- 
eral government  to  move  its  own  troops,  em- 
ployes, material,  and  munitions  when  and 
howsoever  it  may  please,  and  no  question  can 
arise  over  the  power  of  the  United  States 
government  to  control,  restrict,  or  even  pro- 
hibit landings  upon  its  territory  segregated 
and  set  aside  for  purposes  of  war  or  defense. 
But  all  this  is  beside  the  ^  proposition  for 
which  appellant  contends.  And,  as  to  this, 
it  is  to  be  remembered  that  the  go^'emment 
of  the  United  States  does  not  even  assert  the 
power  to  grant  ferry  franchises.  Its  highest 
court  has  said  (Conway  v.  Taylor's  Hx'r, 
supra):  "There  has  been  now  nearly  three- 
fourths  of  a  centniry  of  practical  interpre- 
tation of  the  Oonstitutlon.  During  all  that 
time,  as  before  the  Constitution  had  its  birth, 
the  states  have  exercised  the  power  to  es- 
tablish and  regulate  ferries;  Congress  nev- 
er. We  have  sought  in  vain  for  any  act  of 
Congress  which  Involves  the  exercise  of  this 
power..  That  the  authority  fles  within  the 
scope  of  'that  Immense  mass'  of  undelegated 
powers  which  'are  reserved  to  the  states 
respectively'  we  think  too  clear  to  admit  of 
doubt"  So  much  for  the  asserted  right  of 
the  federal  government  to  issue  a  ferry  fran- 
chise. As  to  the  privilege  "of  operating  a 
ferry  having  one  of  its  termini  upon  the  £^)V- 
emment  reservation  at  Mare  Island,"  It  has 
heretofore  been  said  and  shown  that  not  on- 
ly has  the  privilege  been  extended  to  this 
respondent,  but  the  government  itself  has 
entered  into  a  solemn  contract  with  respond- 
ent binding  both  to  the  performance  of  des- 
ignated duties,  and  that  this  contract  has 
been  In  force  for  over  40  years. 

[6]  And,  as  to  the  final  declaration  that 
the  United  States  government  "has  licensed 
appellant  and  that  this  license  is  paramount 
to  any  franchise  which  the  state  could 
grant,"  the  facts  as  above  set  forth  are  that 
the  United  States  has  given  a  revocable  per- 
mit to  appellant  to  land  its  launches  at  the 
government  floats  at  times  and  under  cir- 
cumstances which  will  not  interfere  with  the 
government  use  of  those  floats,  and  has  stat- 
ed that  it  will  revoke  this  if  it  be  declared 
to  be  inconsistent  with  its  contract  with  the 
respondent  and  an  interference  with  re- 
spondent's ferry  franchise.  It  seems  scarce- 
ly logical  to  evolve  a  paramount  license  out 
of  such  a  revocable  permit 

[7]  Nor  is  it  perceived  that  there  is  any 
better  foundation  for  appellant's  next  argu- 
ment to  the  effect  that  to  recognize  the 
franchises  of  respondent,  with  the  right 
therein  accorded  to  exact  tolls  from  the  peo- 
ple in  the  employ  of  or  having  business  deal- 
ings with  the  government  authorities  at 
Hare  Island,  Is  Inconsistent  with  the  exclu- 
sive Jurisdiction  which  the  government  exer- 
cises over  Mare  Island,  and  would  be  to 
countenance  an  Interference  with  that  }u- 
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rlsdiction  which  would  tend  to  impair,  if 
not  to  destroy,  the  effective  use  of  Mare  Is- 
land for  gorernmental  purposes;  and  that 
the  dictates  of  high  public  policy  forbid  such 
a  pronouncement  of  the  law,  which  is  whol- 
ly Inconsistent  With  the  free  and  effective 
use  of  this  naval  and  military  reservation. 
For  the  obvious  answer  to  this  is  twofold: 
First,  it  is  not  made  to  appear  that  the  ap- 
pellant has  been  made  the  protector  of  the 
United  States  government  agaijost  attacks 
upon  its  sovereignty  and  sovereign  powers ; 
and,  second,  if  tiie  recognition  of  this  fran- 
chise be  such  an  invasion  of  governmental 
rights,  it  is  an  Invasion  invited  and  encour- 
aged by  the  government  itself,  which  for  46 
years  by  contract  with  respondent  has  bound 
the  latter  to  do  these  very  things.  Indeed, 
it  may  be  added  that  the  dictates  of  public 
policy  urge  most  strongly  in  the  opposite  di- 
rection. The  convenience  of  the  public, 
which  Is  the  fundamental  ground  and  rea- 
son for  granting  a  ferry  franchise,  the  con- 
trol of  the  granting  power  over  the  exercise 
of  the  franchise,  the  convenience  and  safe- 
ty of  the  public  wliicb  result,  are  all  pres- 
ent in  this  case,  as  in  every  case  of  a  ferry 
operating  under  sanction  of  law.  This  par- 
ticular ferry  is  not  alone  a  convenience  to 
the  general  public,  but  a  convenience  to  the 
United  States  government,  and  It  is  so  recog- 
nized. Consider  for  a  moment  the  effect  up- 
on the  public  welfare,  both  of  the  state  of 
California  and  of  the  United  States,  if  re- 
spondent should  be  forced  to  go  out  of  busi- 
ness because  of  a  lioldlng  that  any  person 
may  engage  in  ferriage  between  Vallejo  and 
Mare  Island.  Is  it  to  be  thought  for  a  mo- 
ment that  such  a  ruling  would  be  to  the  in- 
terest of  the  state,  of  the  nation,  and  of 
their  citizens?  Is  it  not  manifest  that  it  is 
even  of  greater  consequence  to  the  nation- 
al government  than  to  the  state  that  an  or- 
derly ferry  service  should  be  maintained? 
Indeed,  as  is  well  said  in  Patterson  v.  WoU- 
mann,  supra:  "There  is  nothing  in  the  his- 
tory of  the  ESnglish  nation  or  of  the  Amer- 
ican people  which  warrants  the  conclusion 
that  this  practice  of  granting  exclusive  ferry 
franchises  has  resulted  In  Imposing  Intolera- 
ble burdens  upon  the  public,  or  has  led  to 
other  than  beneficial  results." 

[S]  To  the  final  proposition  advanced  by 
appellant  under  this  head,  to  the  effect  that, 
even  if  the  franchise  be  held  to  be  valid  in 
its  scope,  it  must  be  limited  so  as  to  exclude 
from  its  operation  those  persons  who  are 
"agents  or  employ^  of  the  federal  govern- 
ment If  such  a  franchise  would  tend  in  the 
slightest  way  to  impede  the  work  of  the  gov- 
ernment," are  cited  such  cases  as  In  re 
Thomas,  87  Fed.  453,  31  C.  C.  A.  80.  where  a 
state  oleomargarine  law  was  construed  to 
have  no  application  to  a  soldiers'  home, 
I*UDdt  V.  Pendleton  (D.  C.)  167  Fed.  997, 
where  it  was  held  that  general  road  laws 
warranting  arrest  and  Imprisonment  for  fail- 
ure to  do  road  work  tiad  no  application  to  a 


teamster  employed  on  a  military  reservation, 
and  In  re  Walte  (D.  C.)  81  Fed.  359,  where 
petitioner  sued  out  a  writ  of  habeas  corpus 
seeking  his  discharge  from  a  criminal  con- 
viction by  a  state  court  for  violation  of  a 
state  statute,  the  crime  arising  out  of  his 
execution  of  his  duties  as  an  o£9cer  of  the 
United  States.  These  cases  were  all  decid- 
ed upon  the  familiar  and  unimpeachable  prin- 
ciple that  a  state  cannot  be  permitted  to  as- 
sert Jurisdiction  over  one  acting  under  the 
authority  of  the  United  States  for  acts  by 
him  done  in  furtherance  of  the  duty  he  owes 
to  the  federal  government  But  it  is  a  far 
cry  to  seek  to  extend  and  apply  this  prin- 
ciple so  as  to  permit  employ^  of  the  United 
States  government,  not  acting  under  author- 
ity of  the  United  States,  nor  under  the  com- 
pulsion of  any  duty  owed  to  the  United 
States,  to  operate  an  illegal  ferry.  The  pro- 
tection which  the  United  States  government 
accords  to  its  officers  and  agents  in  the  per- 
formance of  the  duties  exacted  by  the  govern- 
ment of  them,  making  them  amenable  in  the 
performance  of  those  duties,  to  the  federal 
law  alone,  would  not,  we  think,  be  held  to 
stay  the  hand  of  the  state  if  a  letter  car- 
rier, returning  to  his  home,  should  slay  his 
wife,  notwithstanding  the  fact  that,  by  the 
action  of  the  state  authorities,  the  opera- 
tions of  the  federal  government  might  to  a 
certain  measure  be  obstructed. 

[9]  2.  Support  for  appellant's  asserted  right 
to  do  what  it  is  doing,  regardless  of  the  va- 
lidity of  respondent's  franchise,  is  sought  to 
be  found  in  the  principle  that,  notwithstand- 
ing the  existence  of  a  bridge  or  ferry  fran- 
chise, (1)  a  man  may,  in  his  own  boat,  trans- 
port his  family,  his  goods,  and  his  servants; 
(2)  that  the  members  of  the  corporation  are 
all  employ&i  of  one  employer,  the  United 
States  government;  that  the  United  States 
government  has  the  right  to  transport  its 
officers,  soldiers,  agents,  and  employ^  in 
such  manner  as  it  sees  fit,  and  that  this  same 
right  rests  with  these  employ(^s.  As  to  the 
first  of  the  propositions,  the  courts  have  with 
promptness  and  severity  frowned  down  up- 
on any  extoision  of  the  common-law  rule  per- 
mitting a  man,  regardless  of  the  existence  of 
a  ferry  franchise,  to  transport  himself  and 
his  household,  including  his  servants.  The 
courts  have  held  that  the  ancient  rule  was 
and  is  based  upon  the  fact  that  snct^  trans- 
portation by  the  owner  of  a  boat  would  con- 
stitute such  slight  interference  with  the 
franchise  rights  as  to  amount  to  damnum 
absque  Injuria  (Hunter  v.  Moore,  44  Ark.  184, 
51  Am.  Rep.  589),  but  that  an  extension  of 
the  rule  manifestly  would  lead  to  unwar- 
ranted injurious  results.  No  concert  of  wlo- 
tion  nor  community  of  Interest  has  been  held 
sufficient  to  warrant  such  an  invasion  of  fran- 
chise rights.  This  was  early  held  in  this 
state  in  the  leading  case  of  Norris  v.  Farm- 
ers' &  Teamsters'  Co.,  6  Cal.  590,  65  Am. 
Dec.  535,  and  even  earlier,  in  the  case  of 
Hanson  v.  Webb,  3  Cal.  236.    Norris  r.  Farm- 
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ers'  &  Teamsters'  Co.,  saving  for  the  dr- 
cumstauce  that  tbe  operators  of  the  unli- 
censed ferry  were  not  employes  of  a  single 
employer,  is  very  similar  la  its  facts  to  tbe 
case  at  bar.  The  Farmers'  &  Teamsters' 
Company  declared  itself  to  be  a  joint-stock 
company,  of  which  only  the  members  had  the 
privilege  of  using  the  ferry.'  They  never  used 
their  ferry  to  carry  over  any  person  for  pay 
or  toll,  nor  allowed  the  ferry  to  be  used  as 
a  free  ferry.  Its  use  was  limited  to  the  mem- 
bers of  the  company,  who  by  subscribing  $1 
became  entitled  to  the  use  of  the  ferry  for 
one  month,  and  their  membership  and  mem- 
bership rights  had  to  be  continued  by  a  like 
payment  month  by  month.  By  virtue  of  this 
payment  the  member  became  a  stockholder 
and  the  owner  of  an  undivided  interest  in 
the  ferry  property.  The  trial  court  granted 
an  injunction,  and  its  judgment  was  sustain- 
ed by  this  court  in  an  opinion  which  dis- 
cusses with  elaboration,  care,  and  thorough- 
ness tbe  principles  of  law  involved,  with  an 
exposure  of  the  sham  of  appellant's  preten- 
sions. To  like  effect  is  Warren  v.  Tanner, 
56  S.  W.  167,  49  L.  R,  A.  454,  where  60-odd 
persons  combined  and  established  for  the 
"private  use"  of  themselves  and  their  fam- 
ilies a  ferry,  the  operation  of  which  was  en- 
joined. To  the  same  effect  are  Hatten  v. 
Turman,  123  Ky.  844,  97  S.  W.  770;  Chiapel- 
la  v.  Brown,  14  La.  Ann.  180;  Blanchard  v. 
Abraham,  115  La.  989,  40  South.  379 ;  Shem- 
well  V.  Finley,  88  Ark.  .%30,  114  S.  W.  705; 
Weld  V.  Chapman,  2  Iowa,  524;  Dinner  v. 
Humberstone,  26  Canada  Sup.  Court  Rep.  252. 
In  all  of  these  eases  will  be  found  tbe  same 
effort  to  extend  the  rule  under  various  forms 
of  subterfuge  and  evasion.  The  second  prop- 
osition advanced  under  this  head  Is  twofold 
In  Its  argument,  the  one  being  that,  because 
the  United  States  government  as  an  employ- 
er would  have  the  right  to  transport  its  em- 
ployes, the  employes  have  the  same  right  to 
provide  for  their  own  transportation.  The 
other  is  that  the  right  of  each  employe  to 
row  himself  in  his  own  boat  Is  unquestioned, 
and  that  what  one  man  may  do  tbe  many 
may  do  In  combination. 

[10]  In  dlscus-sing  this  second  proposition, 
It  Is,  perhaps,  well  to  recall  i)recisely  what 
a  ferry  franchise  is  and  what  are  its  effects 
upon  the  general  public.  A  ferry  franchise 
emanating  from  the  supreme  power  of  the 
state  or  its  authorized  mandatories  is  a  grant 
to  a  named  person  empowering  him  to  con- 
tinue an  interrupted  land  highway  over  the 
interrupting  waters.  As  the  care  and  control 
ot  the  highways  are  vested  In  the  sovereign- 
ty, eo  also  is  this  right  to  say  who  shall  pur- 
vey for  the  public  in  the  matter  of  the  wa- 
ter highway.  It  is  in  no  sense  the  grant  of 
a  monopoly,  even  when  it  is  an  exclusive 
franchise,  as  is  clearly  set  forth  by  Mr.  Jus- 
tice Story  in  the  case  of  Proprietors  of 
Charles  River  Bridge  v.  Proprietors  of  War- 
ren Bridge,  36  U.  S.  420.  9  L.  Ed.  t73.  Says 
that  eminent  Justice:    "No  sound  lawyer  will, 


I  presume,  assert  ttiat  tbe  grant  of  a  right 
to  erect  a  bridge  over  a  navigabie  stream  is 
a  grant  of  a  common  right  Before  such 
grant,  had  all  the  citizens  of  the  state  a 
right  to  erect  bridges  over  navigable  streams? 
Certainly  they  had  not,  and  therefore  the 
grant  was  no  restriction  of  any  common 
right  It  was  neitlier  a  monopoly,  nor  in  a 
legal  sense  had  it  any  tendency  to  a  monop- 
oly. It  took  from  no  citizen  what  he  ims- 
sessed  before,  and  bad  no  tendency  to  take 
it  from  him.  It  took,  indeed,  from  the  Leg- 
islature the  power  of  granting  the  same  iden- 
tical privilege  or  fraucliise  to  any  other  per- 
sons. But  this  made  it  no  more  a  monopoly 
than  the  grant  of  the  public  stock  or  funds 
of  the  state  for  a  valuable  consideration." 
These  grants  are  primarily  made  for  the  ben- 
efit of  the  state,  only  secondarily  for  the 
benefit  of  the  grantee  of  the  franchise  They 
are  accompanied  by  exactions  as  to  the  serv- 
ice to  be  performed,  the  times  thereof,  the 
conveniences  attending  them,  and  they  are 
further  accomi>anled  by  r^^ulatory  measures 
affecting  diarges  and  toils.  In  return  for 
this,  and  to  the  end  that  this  public  service 
may  be  maintained  according  to  the  exacted 
standard,  it  becomes  the  manifest  duty  of 
the  state  to  see  that  the  rights  of  the  owner 
of  the  franchise  are  not  interfered  with.  It 
puts  upon  ttie  public  qo  c<Mupulsion  to  use 
the  ferry,  but  it  forbids  to  tbe  public  or  to 
any  considerable  part  of  it,  the  rigbt  which 
before  the  existence  of  the  ferry  franchise 
ihey  were  entitled  to  enjoy,  namely,  the  right 
by  combination,  co-operation,  and  association 
to  conduct  their  own  ferriage.  Thus  it  would 
not  be  regarded  as  an  unwarranted  infringe- 
ment of  a  ferry  franchise  for  a  man  to  trans- 
port across  tlie  stream,  within  the  territorial 
limits  of  tbe  franchise  right  himself,  bis 
family,  his  goods,  and  his  servants.  It  is 
this  last-mentioned  doctrine  whose  applica- 
tion is  sought  to  be  extended  to  the  extreme 
length  of  Justifying  appellant's  conduct  Tbe 
doctrine  Itself  is  an  ancient  one.  It  lias  aris- 
en and  lias  been  applied  in  many  cases,  and 
the  foundation  of  it  has  been  said  to  rest 
in  tbe  ancient  right  of  a  man  so  tu  use  liis 
own  boat.  But  it  has  always  been  the  own- 
er's right,  the  master's  rigbt  iu  pursuit  of 
his  own  private  business  or  pleasure,  to 
which  the  doctrine  has  been  applied.  Thus 
in  Ives  V.  Calvin,  3  Upper  Canada  Queen's 
Bench  Reports,  464,  the  action  was  against 
Calvin  for  the  violation  of  a  ferry  franchise, 
and  It  was  held  that  by  virtue  of  the  com- 
mon law  and  by  virtue  of  a  provincial  stat- 
ute a  person  was  at  liberty  to  use  his  boat 
for  carrying  backward  and  forward  his  own 
household  and  servants,  or  tbe  laborers  in 
his  employment  It  there  appeared  that  a 
ferry  ^anchise  liad  been  granted  between 
Kingston  and  Garden  Island ;  tliat  defendant 
lived  ui>on  Garden  Island,  where  he  carried 
on  a  large  business  In  loading  and  unload- 
ing vessels  and  in  building  and  repairing; 
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that  he  employed  a  great  number  of  men, 
and  used  his  own  boats  to  carry  his  own  ma- 
terial and  bis  own  men  back  and  fortli.  It 
is  there  declared  with  reference  to  the  de- 
fendant's rights  that  "if  defendant  were  pre- 
cluded from  using  his  own  boats,  and  were 
compelled  to  avail  himself  of  the  plaintlfC's 
ferry  on  all  occasions,  he  would  be  exposed 
to  an  unreasonable,  if  not  Intolerable,  bur- 
den." This  case,  relied  upon  by  appellant, 
would  be  pertinent  to  the  consideration  if  by 
this  action  it  were  sought  to  restrain  the 
United  States  government  from  moving  at 
will  its  own  men  and  munitions.  In  Dinner 
v.  Humberstone,  supra,  however,  the  Su- 
preme Court  of  Canada  rigidly  suppressed  an 
effort  such  as  was  here  made  whereby  an  as- 
sociation sought  to  operate  a  ferry  upon  the 
familiar  plea  that  it  was  but  a  private  as- 
sociation not  open  to  the  public,  not  dealing 
with  the  public,  and  therefore  not  creating 
any  legal  Interference  with  plaintiffs  fran- 
chise. 

[11]  Appellant's  assertion  that,  because  an 
employer  may  so  transport  his  employes,  the 
employfis  may  make  provision  for  their  own 
transportation,  is  without  foundation  in  any 
adjudicated  case,  and  is  entirely  beyond  the 
reason  of  the  rule  which  upholds  the  conduct 
of  the  employer.  It  is  because  he  Is  the 
employee  that  he  may  move,  for  purposes  of 
his  own  convenience,  or  even  profit,  his  own 
people  in  his  own  boats.  Of  course.  In  the 
case  of  the  United  States  government,  itself 
a  sovereign  power,  the  right  does  not  rest 
alone  upon  so  narrow  a  ground.  It  would  be 
one  of  its  inherent  powers  of  sovereignty  be- 
yond question.  But  certainly  it  would  not 
be  contended  that  the  Inherent  powers  of 
sovereignty  could  be  exercised  by  any  one 
or  any  number  of  the  employes  of  the  gov- 
ernment, and  therefore  the  whole  proposi- 
tion, so  far  as  this  appellant  is  concerned, 
must  rest  upon  the  employes'  right  to  do 
what  the  employer  may  do.  The  unwarrant- 
ed assertion  is  made  by  appellant  that  to 
deny  this  right  to  the  employes  la  to  favor 
the  rich  against  the  poor,  the  employer 
against  the  employes.  In  truth,  in  logic,  and 
in  law  every  right  that  is  open  to  the  em- 
ployer is  possessed  by  the  employe.  The  em- 
ploy6  may,  as  may  the  employer,  in  his  own 
boat  and  for  his  own  purpose  of  pleasure 
or  convenience,  move  himself,  ills  family,  his 
household  goods,  and  his  servants.  This  is 
as  much  his  right  as  it  is  the  employer's,  and 
the  employer's  right  is  no  whit  greater.  To 
assert,  as  is  here  done,  that  the  employes 
may  in  comViti-ation  to  any  number  aivd  to 
any  extent  procure  boats,  run  a  regular  serv- 
ice, and  thus,  without  warrant  of  law,  op- 
erate a  ferry,  is  to  say  that  the  employes 
possess  greater  rights  than  does  the  employer, 
rights  which  would  ever  be  denied  the  em- 
ployer. The  employes  do  not  seek  to  exer- 
cise the  same  right.  They  seek  to  combine. 
Would  a  combiuatiou  of  the  employers  of 


Vallejo  to  move  their  goods  and  people  by 
ferriage  In  the  boats  owned  by  the  combina- 
tion be  countenanced?  The  attempt  has  been 
made  in  many  diverse  forms,  and  haa  never 
been  allowed.  Yet,  if  the  argument  of  appel- 
lant upon  this  proposition  Is  sound,  it  should 
have  been  allowed,  and  there  could  then  be 
no  logical  reason  for  denying  the  same  right, 
both  to  all  or  any  number  of  employers,  and 
to  all  or  any  number  of  employes  under  dif- 
ferent employers.  In  fact,  if  community  of 
interest  be  thus  made  the  sole  basis  for  the 
act  proposed  to  be  done,  the  same  reason- 
ing would  authorize  the  inliabitants  of  a  city 
or  any  considerable  number  of  them  to  do 
the  same  thing.  As  little  warrant  Is  there 
for  the  application  of  the  second  proposition, 
namely,  that  because  each  employe  has  the 
right  to  row  himself  in  bis  own  boat  for 
pleasure,  convenience,  or  economy,  the  em- 
ployes may  associate  for  that  purpose,  since 
what  one  man  may  do  many  may  do  In  com- 
bination. 

[1 21  The  maxim  Is  one  of  frequent  applica- 
tion, and,  when  properly  understood,  is  un- 
lmi)eachable.  But,  like  many  another  of  such 
Convenient  phrases  of  the  law.  It  has  its 
well-defined  limits.  It  is  not  always  nor  uni- 
versally true  that  what  one  man  may  do, 
many  may  do  in  combination.  It  is  only 
those  acts  which  work  no  invasion  of  rights 
when  done  in  combination  that  may  be  so 
done.  One  man  may  go  to  the  theater,  or  a 
party  of  20  may  go,  and  necessarily  ao  harm 
to  one's  rights  or  privileges  Is  here  involved. 
But,  upon  the  other  hand,  one  man  may 
set  the  price  of  his  goods  at  a  given  figure 
and  be  quite  within  his  rights,  whereas.  If 
the  merchants  of  the  town  agree  by  combina- 
tion to  set  this  same  figure,  not  only  is  the 
wrong  apparent,  but  it  is  one  forbidden  by 
law.  So  here  the  one  man  rowing  his  boat 
within  the  limits  of  the  ferry  franchise  ex- 
ercises a  personal  right  and  his  act  as  to  the 
ferry  company  is  damnum  absque  Injuria. 
Let  1,000  or  2,000  men  in  combination  pro- 
pose to  buy  boats  and  operate  them  for 
their  common  use  and  convenience,  then  the 
right  of  one  man,  which  be  may  unquestion- 
ably exercise  alone,  has  by  combination  been 
converted  Into  an  unwarranted  ferry  system 
for  the  many. 

[13]  3.  Under  this  bead  it  is  pointed  out 
that  the  injunction  forbids  the  appellant 
from  conducting  a  ferry  "from  any  point  on 
said  Mare  Island  which  Is  within  one  mile 
of  plaintiff's  ferry  terminal  on  said  Mare 
Island,  to  any  point  within  the  said  city  of 
Vallejo  which  is  within  one  mile  of  plaintiff's 
ferry  terminal  in  the  said  city  of  Vallejo." 
And  still  further  the  judgment  enjoins  the 
appellant  "from  maintaining  or  operating 
under  the  guise  of  the  Solano  Aquatic  Club 
or  otherwise  a  ferry  between  said  dty  of 
Vallejo  and  said  Mare  Island."  As  to  the 
first  of  these  quotations.  It  Is  said  It  is  whol- 
ly beyond  tdie  power  of  the  state  court  to 
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control  the  conduct  of  appellant's  members 
while  upon  the  federal  territory  of  Mare  Is- 
land, and  It  Is  argued  from  this  not  only  that 
the  judgment  must  be  reversed,  but  that  ap- 
pellants have  the  unquestioned  right,  with- 
out interference  from  state  authority,  to  em- 
bark In  any  manner  they  see  fit  under  the 
license  of  the  federal  government  from  the 
Mare  Island  side,  and,  having  this  right, 
which  goes  with  them  at  least  upon  the  nav- 
igable waters,  they  must  have  an  equal  right 
to  land  upon  the  government  float  on  the 
Vallejo  ride,  which  government  float,  in  ar- 
gument, is  treated  as  having  all  the  dignity 
and  excluslveness  of  a  government  battle- 
ship. It  has  heretofore  been  pointed  out 
that  a  ferry  franchise  is  good,  regardless  of 
whether  or  not  It  can  be  enforced  on  the 
further  side  of  the  water  course  (SisterviUe 
Ferry  Co.  v.  Russell,  52  W.  Va.  356,  43  S.  E. 
107,  69  L.  R.  A.  513),  and  that  the  point  of 
departure  is  the  basis  and  home  of  the  ferry 
(State  v.  Faudre,  54  W.  Va.  122,  46  S.  E. 
269,  63  L.  R.  A.  877,  102  Am.  St.  Rep.  927, 
1  Ann.  Cas.  104),  and  the  fact  that  one  ter- 
minus is  in  another  and  foreign  jurisdiction 
does  not  take  it  out  of  the  Jurisdiction  of  the 
authority  which  granted  It  (Nixon  et  al.  v. 
Reid,  8  8,  D.  507,  67  N.  W.  57,  32  L.  R.  A. 
315;  N.  T.  Central  v.  Board  of  Chosen  Free- 
holders, 76  N.  J.  Law,  664,  74  AU.  954,  16 
Ann.  Cas.  858).  If  the  outer  terminal  is  be- 
yond the  jurisdiction  of  the  granting  power. 
It  may  affect  the  value  of  the  franchise,  but 
not  its  legality.  Conway  et  al.  v.  Taylor's 
Ex'ra,  1  Black,  603,  17  L.  Ed.  191;  Colum- 
bia-Delaware Bridge  Co.  v.  Geisse,  38  N.  J. 
Law,  39.  Under  these  principles,  the  right 
of  the  state  to  control  appellant  for  the  vio- 
lation of  a  franchise  granted  by  it  can  be 
legally  met  only  by  a  showing  that  the  ap- 
pellant is  himself  operating  by  authority  of 
an  equal  or  paramount  power;  as  in  a  case 
where  navigable  waters  divide  two  states, 
each  state  lias  the  unquestioned  authority  to 
grant  a  ferry  franchise,  and  each  state  has 
the  right  to  restrain  an  unwarranted  inva- 
sion of  the  franchise  rights  so  granted.  The 
value  of  the  franchise  will  depend  upon  the 
ability  to  secure  recognition  and  a  terminus 
in  the  foreign  territory. 

[14]  Respondent  is  operating  by  virtue  of 
such  a  franchise,  and  has  obtained  full  recog- 
nition and  terminal  rights  from  the  foreign 
authority.  The  foreign  authority  has  granted 
no  franchise  to  any  other  person  or  corpora- 
tion to  operate  a  ferry  from  its  shores.  It 
has,  we  repeat,  but  given  a  revocable  permit 
to  certain  of  its  employes  to  use  one  of  its 
floats.  The  language  in  the  injunction  ob- 
jected to,  construed  as  an  attempt  to  impose 
the  Jurisdiction  of  the  state  upon  the  federal 
territory  of  Mare  Island,  Is,  of  course,  with- 
out warrant  and  In  excess  of  the  law.  But 
it  is  equally  subject  to  another  construction, 
and  that  is  that  the  state  operating  by  in- 
junction upon  its  own  creation,  the  Solano 
Aguatic  Club,  or  upon  its  members,  Its  dt- 


iisens,  forbids  an  unlawful  Interference  with 
the  franchise  which  it  has  granted,  and,  if 
it  be  thought  that  its  language  so  doing  is 
an  invasion  of  a  federal  right,  the  govern- 
ment alone,  and  not  these  wrongdoers,  will 
be  heard  to  complain. 

[16]  And,  flnaliy,  it  may  be  said  that  the 
clause,  if  considered  wholly  beyond  the  pow- 
er of  the  court,  may  be  stricken  from  the 
judgment  and  the  judgment  be  allowed  to 
stand. 

[18]  We  perceive  no  force  to  the  conten- 
tion that,  even  if  the  employes  be  allowed 
to  depart  from  Mare  Island  without  inter- 
ference of  the  state,  they  may  go  with  their 
ferry  business  into  the  state  in  violation  of 
its  laws.    This  certainly  they  cannot  do. 

[17]  The  second  quotation  might  be  an  in- 
terference with  its  rights  of  which  appellant 
could  justly  complain,  if  appellant  were 
maintaining  under  franchise  a  ferry  beyond 
a  mile  in  either  direction  from  respondent's 
ferry  slip.  But  it  does  not  claim  nor  pre- 
tend that  it  is  so  doing. 

[18]  Finally,  in  view  of  our  uniform  deci- 
sions, from  Norrls  v.  Farmers'  &  Teamsters' 
Co.,  6  Cal.,  to  Vallejo  Ferry  Co.  v.  Lang  &. 
McPherson,  161  CaL  672,  120  Pac.  421,  where 
an  injunction  was  granted  to  protect  th« 
identical  franchise  which  the  same  plaintiff 
is  here  exercising,  it  seems  unnecessary  to 
enter  into  any  detailed  discussion  to  show 
that  injunction  is  the  appropriate  remedy, 
and  that  it  is  not  the  less  appropriate  be- 
cause one  of  the  terminals  of  the  ferry  is 
without  the  Jurisdiction  of  the  authority 
granting  the  franchise.  Cauble  et  al.  v. 
Craig,  94  Mo.  App.  675,  69  S.  W.  49. 

[1  (]  4.  By  the  statement  of  facts  and  the  his- 
tory of  the  litigation  heretofore  given  it  is, 
we  think,  made  sufficiently  plain  that  this 
respondent  has  not  slept  upon  its  rights,  but 
has  vigorously  proseaited  them,  and  has 
been  guilty  of  no  laches  so  far  as  this  appel- 
lant is  concerned  which  would  Justify  a 
court  in  equity  in  withholding  the  relief  de- 
manded. There  is  much  to  support  respond- 
ent's argument  in  this  regard  that  the  case 
of  Vallejo  Ferry  Co.  v.  Lang  &  McPherson 
was  treated  by  all  the  parties  as  being  a 
test  case  to  decide  the  right  of  the  employes 
to  conduct  their  ferry.  It  will  be  remem- 
bered that  Lang  &  McPherson  were  actual- 
ly engaged  in  the  ferriage  of  these  members 
of  the  Solano  Aquatic  Club,  and  when,  un- 
der injunction,  Lang  &  McPherson  gave  up^ 
their  business,  these  employes  first  liired 
boats  and  boatmen,  and  subsequently  or- 
ganized this  cori)oration  to  continue  the  same 
ferriage  business.  Moreover,  it  appears  from 
the  record  that  in  the  petition  for  rehearing 
before  this  court  in  the  Lang  &  McPherson 
Case  it  is  explicitly  declared  that  these  em- 
ployes, the  members  of  appellant  corpora- 
tion were  virtually  the  parties  in  Interest  in 
the  Lang  &  McPherson  Case  and  vitally  con- 
cerned with  the  outcome  of  the  litigation.. 
It  is  not  possible  to  perceive,  therefore,  bow- 
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it  can  be  successfully  charged  against  re- 
spondent tbat  It  in  any  way  lulled  this  ap- 
pellant or  its  members  into  a  false  and  fitn- 
cled  security. 

For  these  reasons  and  under  the  construc- 
tion of  the  Injunction  pendente  Ute  which 
has  been  herein  given,  the  order  appealed 
from  is  affirmed. 

We  concur:  SHAW,  J.;  LORIGAN,  J.; 
MBLVIN,  J.;   SLOSS,  J.;  ANGELLOTTI,  J. 


VALliEJO  FRRRr  CO.  v.  SOLANO  AQUAT- 
IC CLUB.    (Sac.  2,0C5.) 
(Supreme  Court  of  California.    April  4,  1913. 
Rehearing  Denied  May  3,  1913.) 

In  Bank.  Appeal  from  Superior  Court,  So- 
lano County;    John  F.  Ellison,  Judge. 

Action  Ijy  the  Vallejo  Ferry  Company  against 
the  Solano  Aquatic  Club.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

OliarleB  S.  Wheeler,  of  San  Francisco,  for 
appellant.  John  J.  Barrett  and  Lent  &  Hum- 
phrey, all  of  Son  Francisco,  for  respondent. 

PER  CURIAM.  This  appeal,  being  from  the 
Ramp  order  and  rnisine  the  same  questions  as 
the  appeal  Saa  No.  2,054,  131  Pac.  864,  this 
day  decided,  and  by  stipulation  having  been  con- 
solidated for  decision  with  appeal  Sac.  No.  2,- 
OCA,  is  hereby  denied,  and  the  order  appealed 
from  is  affirmed. 


SOLANO   AQUATIC   CLUB   v.    SUPERIOR 

COURT  OF  SOLANO  COUNTY 

et  al.    (S.  F.  6,334.) 

(Supreme  Court  of  California.     April  4,  1913.) 

Injunction    (§   230*)— What   Conbtitutes— 

Separate  Offenses.  _         ,    . 

Under  Code  Civ.  Proc.  {  1209,  declanng 
disobedience  of  any  lawful  judgment,  order,  or 
process  to  be  a  contempt,  each  separate  act  of 
disobedience  is  a  contempt,  and,  where  peti- 
tioner was  enjoined  from  operating  its  ferry 
service,  the  operation  on  three  separate  days, 
although  continuous,  constituted  separate  con- 
tempts which  might  be  separately  punished. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  8$  502-516;   Dec.  Dig.  f  230.*] 

In  Bank.  Certiorari  by  the  Solano  Aquatic 
Club  against  the  Superior  Court  of  Solano 
County  in  the  State  of  California  to  review 
orders  adjudicating  petitioner  to  be  in  con- 
tempt   Petition  denied. 

Charles  S.  Wheeler,  of  San  Francisco,  for 
petitioner.  John  J.  Barrett  and  Lent  & 
Humphrey,  all  of  San  ITrancisco,  for  re- 
spond^its. 

HENSHAW,  J.  Certiorari  to  review  three 
several  orders  of  the  superior  court  of  the 
county  of  Solano,  adjudicating  petitioner, 
the  Solano  Aquatic  Club,  to  be  In  contempt 
for  continuing  to  operate  its  ferry  serrtce 
uijou  three  seiuirate  days,  after  notice  that  a 
temporary  restraining  order  prohibiting  it 
from  so  doing  had  theretofore  been  Issued 
from  the  court. 


Tlie  violation  of  the  temporary  injonctton 
Is  not  questioned.  The  principal  contentloii 
Is  that  the  restraining  order  itself  Is  void. 
The  reasons  advanced  are  those  which  bare 
been  considered  and  decided  adversely  to  pe- 
titioner's contention  in  the  case  of  Yallejo 
Ferry  Company  v.  Solano  Aquatic  Club,  Sac. 
No.  2,054,  131  Pac.  864,  tbU  day  decided. 

The  only  other  proposition  which  merits 
consideration  is  the  contention  of  petitioner 
that,  though  ita  acts  were  continuous  and 
covered  violations  upon  separate  days,  the 
court  had  the  power  to  punish  only  for  a 
single  contempt  Manifestly,  if  such  be  the 
law,  the  petitioner  here  could  suffer  punish- 
ment for  one  act  and  then  be  free  to  operate 
its  ferry  not  only  until  final  determination, 
on  the  appeal  from  the  order  granting  the 
temporary  injunction,  but  until  final  deter- 
mination of  the  appeal  from  the  permanent 
injunction,  should  such  an  injunction  follow 
upon  the  conclusion  of  the  trial.  But  such  Is 
not  the  law.  Disobedience  of  any  lawful 
Judgment,  order,  or  process  of  the  court  Is  a 
contempt  (Code  Civ.  Proc.  {  1209),  and  every 
separate  act  of  disobedience  is  a  separate 
contempt  Golden  Gate  Consolidated  Hy- 
draulic Mining  Co.  v.  Superior  Court  of  Tuba 
County,  65  Cal.  187,  3  Pac.  628.  In  that 
case,  in  violation  of  an  injunction,  the  peti- 
tioner for  a  writ  of  review  had  be«i  fotind 
guilty  of  three  separate  acts  of  contempt  1b 
operating  its  mine  and  permitting  its  dCbrls 
to  flow  into  the  Yuba  River.  Says  this 
court:  "The  court  found  the  defendant  guil- 
ty of  three  separate  contempts  in  disobeying 
the  restraining  order  on  three  several  days. 
This  It  was  authorized  to  do.  Each  act  vio- 
lative of  the  injunction  was  a  separate  con- 
tempt." Reference  also  may  be  made  to  Ex 
parte  Stice,  70  Cal.  51,  11  Pac  459,  Over- 
end  V.  Superior  Court,  131  Cal.  280,  63  Pac. 
372,  and  9  Cyc.  58. 

The  Judgments  In  contempt  were  therefore 
within  the  Jurisdiction  of  the  court  to  pro- 
nounce, and  this  writ  of  review  is  according- 
ly discharged. 

We  concur:  SHAW,  J.;  IX)RTGAN,  J.; 
MELVIN,J.;    SLOSS,  J.;    ANGELLOTTI,  J. 


DIAMOND  MATCH  CO.  et  al.  v.  SILBBR- 

STBIN.    (Sac.  1,976.) 

(Supreme  Court  of  California.     April  9,  1913. 

Rehearing  Denied  May  9,  1913.) 

1.  Meciianicb'    IjIENB    (X    113*)    —    Claikb 
Against  Contractob— Notice  to  Buildimo 
Owneb — DuTT  to  WiTiinoLD  Payments. 
Under  Code  Civ.  Proc.   §  1184,   providing 
"on   a   notice   being  given,"   one   for   whom   a 
building  is  being  constructed  by  a  materialman 
or  laborer   of   the   value   of   material  or   labor 
furnished  or  to  be  furnished,  or  done  or  to  be 
done,    by    him    to    or   for   the   contractor,    the 
owner  shall  withhold  from  the  contractor  suf- 
ficient money  due  or  that  may  become  due  the 
I  contractor  to  answer  such  claim  and  any  lien 
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therefor,  the  owner  must  withhold  such  amount 
from  the  first  moneys  that  would  othei-wise  be 
payable  the  contractor;  and  his  failure  to  do  so 
cannot  affect  the  rights  of  others  later  giving 
him  like  notices. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
IJens,  Cent.  Dig.  {  148;    Dec.  Dig.  {  113.*J 
Z  Mechanics'    Lie.ns    (S    115*)— Notice    of 

Claims  —  Prematubs  Payments  to  Con- 

TBACTOB. 

Prematurely  making  a  payment  which,  un- 
der a  building  contract,  was  to  be  made  to  the 
contractor  on  completion  of  the  building,  could 
not  avail  the  owner  to  defeat  either  those  es- 
tablished liens  or  those  who,  under  Code  Civ. 
Proc.  8  11H4,  served  timely  notices  on  the 
owner  to  withhold  from  the  contractor  money  to 
answer  their  claims  for  labor  and  material. 

[B]d.  Note. — For  other  oases,  see  Mechanics' 
Liens,  Cent.  Dig.  $f  150-150;  Dec.  Dig.  i 
115.»] 

8.  M'ECHANics'  Liens  (|  113*)  —  Notice  op 
CI.A11I8— Payments  to  Contbactok— Stat- 
ute AND  Contract. 

The  provision  of  a  building  contract  for 
certain  payments  to  the  contractor  as  the  work 
progresses  is  subordinate  to  Code  Civ.  Proc.  S 
1184,  requiring  the  owner  on  notice  of  claims 
for  work  and  material  to  withhold  from  the  first 
moneys  due  to  the  contractor  enough  to  answer 
such  claims. 

(EH.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  148;   Dec  Dig.  f  113.*] 

4.  Mechanics'  Liens  (S  113*)  —  Notice  or 
Claims— Necessity  op  Establishinq  Liens. 

Under  Code  Civ.  Proc.  i  1184,  providing 
that,  on  notice  of  claims  against  a  building 
contractor  for  labor  and  material  being  served 
on  the  owner  of  the  building,  he  shall  withhold 
from  the  first  moneys  due  to  the  contractor 
enough  to  answer  such  claims,  the  notice  serves 
as  an  equitable  garnishment ;  and  it  is  not  nec- 
essary to  liability  of  the  owner  for  the  claims 
that  liens  be  established  therefor. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  S  148 ;    Dec.  Dig.  §  113.*] 

5.  Mechanics'  Liens  (J  IBl*)  —  Notice  op 
Claims — I  ntebest. 

Claimants  for  labor  and  material  done  for 
and  furnished  a  building  contractor,  having 
served  notices  of  their  claims  on  the  owner  of 
the  building,  re<iuiring  him,  under  Code  Civ. 
Proc.  i  1184,  to  withhold  from  the  first  moneys 
due  the  contractor  enough  to  answer  the  claims, 
may  recover  of  the  owner  interest  on  their 
claims  from  the  time  provided  by  the  contract 
for  the  final  payment  to  the  contractor. 

[Ed.   Note. — For  other   cases,   see   Mechanics' 
Liens,  Cent.   Dig.   S|  280-283,  (KHJ;    Dec.  Dig. 
I  1«1.»J 
e.  Mechanics'  Liens  (|  2»1*)  —  Notice  of 

Claims— Judgment. 

Judgment  for  one  who  has  not  established 
a  mechanic's  lien,  but  has  merely  served  notice 
of  claims  against  the  contractor,  thereby  require 
ing  the  owner  of  the  building,  under  Code  Civ. 
Proc.  I  1184,  to  withhold  from  the  first  moneys 
due  the  contractor  enough  to  an.swer  the  claim, 
should  not  be  for  payment  thereof  out  of  the 
proceeds  of  sale  of  the  property,  ordered  to 
satisfy  the  liens ;  his  remedy  being  by  execution 
levy. 

[EJd.  Note. — For  other  cases,  see  Mechanics' 
Uens,  Cent  Dig.  fi  GUJMiOo,  607,  610;  Dec. 
Dig.  8  2»1.*] 

Department  2.  Appeal  from  Superior 
Court,  Butte  County;   John  C.  Gray,  Jud>;e. 

Action  by  the  Diamond  Match  Company 
and  others  against  IT.  Silberstein.  Judgment 
for  plaintiffs.    Defendant  appeals.    Modified. 


Park  Ilenshaw,  of  Chlco  (Knight  ft  Heg- 
gerty,  of  San  Francisco,  of  counsel),  for  ap- 
pellant F.  C.  Lusk,  of  Chico,  A.  F.  Jones 
and  George  F.  Jones,  both  of  Orovllle,  Guy 
R.  Kennedy  and  Richard  White,  both  of 
Chlco,  Walter  Linfortb,  of  San  Francisco, 
Ix)n  Bond,  of  Chlco,  and  Jos.  P.  Lucey,  of 
San  Frauci.'4Co,  for  respondents  A.  F.  Jones 
and  others. 

IIENSH.iW,  J.  This  is  a  consolidated  ac- 
tion under  the  mechanics'  lien  law  to  en- 
force liens  for  material  and  labor  against  land 
and  the  building  thereon  owned  by  defendant 
and  appellant  Silberstein.  From  the  Judg- 
ment and  from  the  order  denying  bis  motion 
for  a  new  trial  Silberstein  appeals. 

Defendant  had  entered  Into  a  valid  con- 
tract with  an  original  contractor,  the  Bur- 
nlght-Kennedy  Company,  for  the  erection  of 
a  building  upon  bis  land  for  the  contract 
price  of  141,500.  By  the  terms  of  the  con- 
tract progress  payments  In  the  sum  of  |2,000 
each,  representing  75  per  cent  of  the  work 
done,  were  to  be  made  from  time  to  time 
upon  the  architect's  certiflcate.  Thus,  un- 
der the  terms  of  the  contract,  there  would  be 
due  to  the  contractor  upon  the  completion 
of  its  work  a  payment  of  $3,100  and  36  days 
after  completion  the  sum  of  $10,400.  The 
contractor,  however,  did  not  complete  Its 
work,  but  abandoned  it,  after  haying  re- 
ceived all  the  progress  payments  contem- 
plated by  the  contract  and  ^,000  of  the  $3,- 
100  completion  payment.  The  owner  took 
possession  on  March  21,  1910,  and  finished 
the  building  under  the  terms  of  the  contract 
at  a  cost  of  $885.31.  The  building  was  ac- 
tually completed  on  April  14,  1910,  and  no- 
tice of  completion  was  filed  on  April  15, 
1910. 

Touching  the  liens  and  personal  Judgments 
awarded  against  his  property  and  himself, 
appellant  contends  that  the  progress  pay- 
ments which  be  bad  made  were  Justifiable, 
being  called  for  by  his  contract;  that,  the 
contract  between  himself  and  bis  contractor 
being  admittedly  valid,  there  remains  in  his 
Iiands  subject  to  the  demands  of  the  claim- 
ants $10,400,  the  final  payment,  and  $214.69, 
the  balance  of  the  completion  payment  after 
deducting  the  $2,000  which  he  bad  paid  the 
contractor  and  the  $885.31  which  be  had  ex- 
pended In  finishing  the  building,  making  a 
total  available  for  the  demands  of  the  claim- 
ants of  $10,614.09.  For  this,  and  this  alone, 
appellant  contends  that  he  Is  liable. 

By  respondents  It  is  shown  that  the  Dia- 
mond Match  Company  served  upon  appellant 
the  notice  to  withhold  under  section  1184, 
Code  of  Civil  Procedure.  This  notice  was 
served  upon  September  15,  1909,  and  was  for 
the  sum  of  $5,617.10.  After  the  service  of 
this  notice  appellant  paid  to  bis  contractor 
many  thousand  dollars  In  excess  of  this  sum. 
Wygant  &  Collins  served  a  like  notice  on 
December  26,  1909,  to  withhold  the  sum  of 
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$1,751.20.  Thereafter  the  appellant  paid  to 
his  contractor  the  sum  of  $4,000.  The  Chico 
Construction  Company  served  its  similar  no- 
Uce  on  January  4,  1910,  to  withhold  $205.40, 
and  thereafter  the  appellant  paid  to  his  con- 
tractor the  sum  of  $2,000.  W.  W.  Montague 
ft  Co.  served  its  notice  to  withhold  $1,774.04 
npon  February  10,  1910.  Other  similar  no- 
tices were  served  before  the  date  of  comple- 
tion, but  those  here  enumerated  are  all  that 
It  is  necessary  to  mention  in  exi)ositlon  of 
the  legal  questions  involved.  The  principal 
of  these  questions  concerns  the  construction 
of  section  1184  of  the  Code  of  Civil  Proce- 
dure which  section  at  all  the  times  covered  by 
this  litigation  provided  as  follows:  "Any  of 
the  persons  mentioned  in  section  eleven  hun- 
dred and  eighty-three,  except  the  contractor, 
may  at  any  time  give  to  the  reputed  owner 
a  written  notice  that  they  have  i)erformed 
labor  or  furnished  materials,  or  both,  to  the 
contractor,  or  other  i>er8on  acting  by  the  au- 
thority of  the  reputed  owner,  or  that  they 
have  agreed  to  do  so,  stating  in  general  terms 
the  kind  of  labor  and  materials,  and  the 
jiame  of  the  person  to  or  for  whom  the  same 
was  done,  or  furnished,  or  both,  and  the 
amount  in  value,  as  near  as  may  be,  of  that 
already  done  or  furnished,  or  both,  and  of 
the  whole  agreed  to  be  done  or  furnished,  or 
both.  *  ♦  •  Upon  such  notice  being  giv- 
en, It  shall  be  the  duty  of  the  person  who 
contracted  with  the  contractor  to,  and  he 
shall,  withhold  from  his  contractor,  or  from 
any  other  person  acting  under  such  reputed 
owner,  and  to  whom  by  said  notice  the  said 
labor  or  materials,  or  both,  have  been  fur- 
nished, or  agreed  to  be  furnished,  sufficient 
money  due,  or  that  may  become  due  to  such 
contractor,  or  other  person,  to  answer  such 
claim  and  any  lien  that  may  be  filed  there- 
for for  record  under  this  chapter." 

[1]  Appellant's  argument  as  to  the  mean- 
ing of  this  section  may  be  illustrated  as  fol- 
lows: Under  the  notice  of  the  Diamond 
Match  Company  It  became  the  duty  of  the 
appellant  to  withhold  $5,617.10,  but  he  had 
the  right  to  withhold  this  sum  out  of  money 
"that  may  become  due"  the  contractor.  He 
was  under  no  duty  or  compulsion  to  with- 
hold it  out  of  the  first  moneys  due  or  to 
become  due.  Therefore  he  was  Justified  in 
making  all  the  subsequent  payments  to  his 
contractor  which  he  did  make  down  to  the 
time  and  point  when,  excepting  the  final  pay- 
ment of  $10,400,  there  should  be  due  to  the 
contractor  only  the  sum  of  $5,617.10.'  It 
should  be  considered  that  this  Is  what  the 
appellant  did  and  that  this  $5,617.10  would 
represent  the  full  amount  of  the  completion 
payment  of  $3,100  and  something  over  $2,000 
of  the  last  progress  payments.  In  contem- 
plation of  law,  therefore,  so  argues  appel- 
lant, he  is  to  be  considered  as  having  with- 
held this  $5,617.10  to  meet  the  demand  of 
the  Diamond  Match  Company,  wherefore 
there  was  no  money  under  his  control  due  or 
to  become  due  to  the  contractor  upon  the 


dates  of  the  services  of  the  subsequent  no- 
tices npon  him.  In  fact,  as  has  been  said, 
the  appellant  did  not  so  wittihold  these  mon- 
eys at  all  but  he  insists  that  In  contempla- 
tion of  law  he  is  to  be  treated  as  having 
withheld  them  out  of  these  last  payments, 
and  the  effect  is  to  render  nugatory  the  sub- 
sequent notices  to  withhold.  Such,  however, 
is  not  the  meaning  of  section  1184,  Code  of 
Civil  Procedure,  and  such  a  construction  un- 
der most  obvious  considerations  would  re- 
sult in  "confusion  worse  confounded."  It  is 
the  clear  duty  of  the  owner  under  service  of 
such  a  notice  to  vrithhold  from  the  moneys 
due,  or  from  the  first  moneys  that  may  be- 
come due,  a  sum  sufficient  to  protect  him 
against  the  demand  of  the  notice.  If  he  does 
not  do  this,  he  becomes  Justly  liable  under 
later  notices  to  withhold  which  may  be  serv- 
ed upon  him.  No  materialman  is  charged 
with  knowledge  that  another  materialman 
has  served  the  owner  with  such  notice  to 
withhold,  still  less  with  knowledge  that  the 
owner  contemplates  withholding  the  funds 
out  of  the  last  payments  that  may  become 
due  the  contractor.  The  materialman  read- 
ing the  contract  and  learning  from  the  terms 
of  It  that  moneys  are  to  become  due  serves 
his  notice  and  is  entitled  to  rely  upon  the 
fact  that  sufficient  of  these  later  payments 
will  be  withheld  to  meet  his  claim.  Of 
course,  if  all  of  those  payments  have,  in  fact, 
been  absorbed  under  the  demands  of  the 
earlier  notices,  the  owner  would  be  entitled 
to  show  that  fact  But  be  can  do  this  only 
under  the  construction  here  set  forth,  name- 
ly, that  from  the  time  of  the  service  of  each 
notice  upon  him  he  has  withheld  out  of  the 
moneys  due,  or  first  to  become  due,  funds  to 
meet  the  previous  demands. 

[2]  It  Is  to  be  borne  in  mind  that  the  con- 
tractor did  not  complete  the  building,  and 
that  therefore  the  completion  payment  of  $3,- 
100  never  became  due  and  the  premature 
payment  of  $2,000  of  it  to  the  contractor 
could  not  avail  the  owner  to  defeat  either 
those  whose  claims  of  lieu  were  established 
or  those  who  served  timely  and  proper  no- 
tices to  withhold.  Thus,  in  contemplation  of 
law,  there  was  In  the  hands  of  the  owner 
on  the  completion  of  the  building  by  him  a 
sum  to  meet  the  demands  of  notice  servers 
and  lien  claimants  composed  of  the  follow- 
ing items: 

Amount  of  Diamond  Match  Com- 
pany's claim  under  its  notice $  5,617  10 

Amount  of  Wyfcant  &  CoUins'  claim 
under  its  notice 1,751  20 

Amount  of  Cliico  Construction  Com- 
pany's claim  under  its  notice. . . .  205  40 

The  completion  payment  of  $3,100, 
less  .fS.STi.Sl,  spent  by  the  owner 
in  finishing  the  building 2,214  69 

Final  payment 10.400  00 

[3]  That  appellant  did  not  In  fact  have 
this  sum  of  money  because  be  had  paid  a 
large  part  of  it  to  the  contractor  does  not 
exonerate  him  from  liability.  The  terms  of 
his  contract  providing  for  progress  paymeutSt 
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the  terms  of  which  he  Invokes  for  his  justifi- 
cation, are  subordinate  to  the  valid  provi- 
sions of  the  law,  and  under  those  valid  pro- 
visions, after  the  servloe  of  these  notices 
upon  blm,  he  paid  these  moneys  at  his  peril. 
As  to  the  completion  payment,  the  $2,000  of 
It  which  he  paid  before  it  became  due,  was 
likewise  a  payment  made  at  bis  own  perU. 
Appellant  seems  to  argue  upon  the  authority 
of  such  cases  aa  Stlmson  Mill  Company  v. 
Braun,  136  Gal.  122,  68  Pac.  481,  57  L.  R.  A. 
726,  89  Am.  St  Rep.  116,  Gibbs  t.  Tally,  133 
Cal.  373,  65  Pac.  970,  60  L.  R.  A.  815,  and 
Latson  v.  Nelson,  11  Pac  Coast  Law  J. 
589,  that  the  requirements  of  section  1184, 
Code  of  Civil  Procedure,  are  illegal  as  Inter- 
fering with  the  right  of  contract,  but  the 
validity  of  these  provisions  has  been  too  of- 
ten upheld  to  be  open  now  to  question.  The 
cases  upon  which  appellant  relies  were  mere- 
ly to  the  efFect  that  certain  other  and  dis- 
carded requirements  of  the  mechanics'  lien 
law.  such  as  the  requirement  compelling  the 
owner  to  file  a  bond,  were  Invalid.  The  cases 
do  not  remotely  touch  the  constructicm  of 
section  1184.  The  cases,  however,  which  do 
uphold  Its  validity,  are  numerous  and 
amongst  them  may  be  dted  Russ  Lumber 
Company  v.  Garrettson,  87  Cal.  594,  25  Pac. 
747;  Bates  t.  Santa  Barbara  County,  90  Cal. 
543,  27  Pac.  438;  Blanchl  v.  Hughes,  124 
Cal.  24,  56  Pac.  610;  Newport  Wharf  & 
Lumber  Co.  v.  Drew,  125  Cal.  585,  58  Pac. 
187 ;  Weldon  v.  Superior  Court,  138  Cal.  427, 
71  Pac.  502;  Hampton  v.  Chrlstensen,  148 
Cal.  739,  84  Pac.  204.  In  the  last  cited  case 
It  Is  said:  "It  became  the  duty  of  the  owner 
upon  service  of  this  notice  to  withhold  snffl- 
cient  funds  to  pay  the  claim  of  the  Lumber 
Company,  together  with  the  attorney  fees 
in  the  sum  of  $100  and  estimated  costs,  and 
Ills  subsequent  payment,  after  service  of  that 
notice,  even  though  legal  and  wlUiln  the 
contemplation  of  the  contract,  cannot  be  held 
to  affect  so  much  of  the  fund  as  was  thus 
set  apart  by  the  force  of  this  notice  operating 
in  the  nature  of  a  garnishment." 

[4]  The  nature  and  effect  of  such  a  notice 
will  be  found  fully  discussed  in  the  fore- 
going cases.  The  notice  serves  as  an  "equita- 
ble garnishment."  It  is  a  form  of  "equitable 
subrogation  regulated  by  statute."  It  Is  an 
"equitable  assignment  of  the  amounts  due  or 
tbereafter  becoming  due  the  contractor  under 
the  contract,  and  entitles  the  persons  serv- 
ing the  notice  to  receive  so  much  of  said 
amounts  as  would  satisfy  their  claims."  But- 
ler v.  Ny  Chung.  160  Cal.  435,  117  Pac.  512, 
Ann.  Cas.  1913A,  WO.  The  right  to  a  recov- 
ery of  the  money  so  garnished  by  the  notice 
does  not  depend  upon  the  cstubllshuient  of  a 
Uen.  It  "is  a  cumulative  remedy."  Bates  v. 
Santa  Barbara  County,  90  Cal.  513,  27  Pac. 
438. 

Such  being  the  law,  we  may  come  to  the 
consideration  of  certain  of  the  specific  Judg- 
ments which  are  attacked.    Four  thousand 


dollars,  it  has  been  said,  was  paid  by  the 
owner  to  the  contractor  after  service  upon 
him  of  Wygant  &  Collins*  notice.  Wygant 
&  Collins  were  denied  a  lien  because  of  the 
premature  filing  of  their  lien  claim  upon 
AprU  6,  1910,  but  their  notice  to  withhold 
was  timely.  The  owner  admittedly  paid  a 
large  sum  of  money  In  excess  of  their  de- 
mand after  receipt  of  the  notice,  and  he  can- 
not, as  has  been  said,  succeed  in  his  endeavor 
to  have  these  subsequent  payments  treated 
as  having  been  withheld  for  the  benefit  of  the 
Dlamoud  Match  Company.  And,  finally,  as 
Wygant  &  Collins'  right  of  recovery  does  not 
depend  upon  the  establishment  of  their  lien, 
a  personal  Judgment  In  their  favor  was  prop- 
er. W.  W.  Montague  &  Co.  was  denied  a  lien 
for  failure  to  file  their  lien  claim  in  time; 
It  having  been  filed  on  June  22,  1910.  But 
their  notice  to  withhold  was  served  before 
the  completion  payment  became  due  and 
when,  in  contemplation  of  law,  there  was  In 
the  hands  of  the  owner  over  and  above  the 
amounts  covered  by  the  previous  notices, 
sufficient  to  meet  this  demand.  The  argu- 
ment which  appellant  advances  to  the  effect 
that  premature  payments  could  only  be 
availed  of  by  those  establishing  their  liens 
Is  not  supported  by  our  adjudications. 
Sweeny  v.  Meyer,  124  Cal.  512,  57  Pac.  479 ; 
Ganahl  v.  Weir,  130  Cal.  237,  62  Pac.  512. 
It  follows,  therefore,  that  Montague  &  Co. 
was  entitled  to  the  personal  Judgment  which 
was  given. 

[5]  Respondents  were  entitled  to  interest 
and  the  interest  awarded  began  to  run  from 
May  20,  1910,  36  days  after  the  completion  of 
the  building.  This  award  was  proper.  Pa- 
cific Mut  Life  Ins.  Co.  v.  Fisher,  106  Cal. 
224,  39  Pac.  758;  Knowles  v.  Baldwin,  125 
Cal.  224,  57  Pac.  9SS;  JIacomber  v.  Bigelow, 
120  Cal.  15,  58  Pac.  312.  This  appellant  is 
not  Injured  by  any  award  of  interest  given 
the  nonappeallng  contractor  beginning  to  run 
at  an  earlier  date. 

[6]  Objection  is  made  to  the  Judgment  In 
favor  of  Wygant  &  Collins  and  W.  W.  Mon- 
tague &  Co.,  in  that,  wliile  these  plaintiffs 
were  denied  a  lien,  the  judgment  provides 
that  they  shall  be  paid  out  of  the  money 
arising  from  the  sale  of  the  property,  and 
that  this  is,  in  effect,  the  ordering  of  the 
foreclosure  of  a  lien  and  the  sale  of  the  prop- 
erty In  violence  of  law.  In  this  perhaps 
appellant  is  technically  correct,  but  It  does 
not  appear  from  the  judgment  that  the  prop- 
erty was  ordered  sold  to  meet  the  judgment 
awarded  Wygant  &  Collins  and  Montague  & 
Co.  The  provision  is  merely  that,  when  sold, 
they  shall  be  paid  out  of  the  proceeds.  The 
judgment  In  favor  of  Wygant  &  Collins  and 
Montague  &  Co.  will  be  modified  in  this  re- 
spect, and  they  will  be  relegated  to  the  usual 
remedies  of  execution  levy.  In  all  other  re- 
spects the  Judgment  is  affirmed,  and  respond- 
ents wiU  recover  their  costs  on  this  appeal. 

We  concur:   MELVIN,  J.;  LORIGAN.  J. 
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THOMPSON  T.  AMERICAN  FRUIT  CO. 
(Civ.  1,175.) 
(District  Court  of  Appeal,  First  Diatrict,  Cal- 
ifornia.   Feb.  28,  1913.) 

Appeai.  and  Erbob  (IS  012,  616*)— Authen- 
tication—Bill  OF  Exceptions. 

Hy  Supreme  Court  rule  2S)  (110  P.  xiy), 
on  appeals  from  the  orders  of  the  superior 
courts,  the  papers  and  evidence  used  or  taken 
on  the  hearing  of  the  motion  must  be  authen- 
ticated by  incorporating  them  in  the  bill  of  ex- 
ceptions, and  under  the  alternative  method  of 
appeal  prescribed  by  Code  Civ.  Proc.  §  941b, 
relating  to  notice  of  appeal,  and  section  8o3a, 
providing  for  an  appeal  on  the  record  instead 
of  a  bill  of  exceptions,  which  record,  except 
on  appeals  from  the  judgment  roll,  shall  be  au- 
thenticated by  the  trial  judge,  the  authentica- 
tion should  show  what  papers  and  evidence  were 
used  on  the  motion  culminating  in  the  order 
appealed  from,  and  hence  the  clerk's  certificate 
of  the  record  is  not  sufficient  to  perfect  an  ap- 
peal by  either  method  of  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  if,  2604-2701,  2714-2718; 
Dec.  Dig.  §§  612,  616.*] 

Appeal  from  Superior  Court,  Alameda 
County;    T.  W.  Harris,  Judge. 

Action  by  Henry  Thompson  against  the 
American  Fruit  Company.  From  an  order 
granting  a  motion  to  vacate  a  judgment  ren- 
dered and  entered  upon  the  default  of  de- 
fendant, plaintiff  appeals.     Dismissed. 

Henry  Thompson,  of  San  Francisco,  for 
appellant.  Wilbur  6.  Zeigler,  of  San  Fran- 
cisco, for  respondent 

LENNON,  P.  J.  This  purports  to  be  an 
appeal  from  an  order  granting  a  motion 
to  vacate  a  Judgment  rendered  and  entered 
upon  the  default  of  the  defendant. 

The  appeal  cannot  be  considered  for  the 
reason  that  It  has  not  been  prepared  In  the 
manner  nor  perfected  to  the  extent  required 
by  law. 

The  record  before  us  consists  of  a  copy  of 
the  following  pleadings,  papers,  and  orders 
in  the  case,  viz.:  (1)  The  plaintlCTs  com- 
plaint; (2)  the  summons  and  the  sherlfTs 
return  thereon ;  (3)  the  Judgment ;  (4)  plain- 
tiff's affidavit  in  support  of  motion  for  Judg- 
ment on  default;  (5)  defendant's  notice  of 
motion  to  vacate  judgment ;  (6)  order  vacat- 
ing judgment ;  and  (7)  notice  of  appeal.  Ap- 
pended to  all  of  these  is  the  certificate  of  the 
county  clerk  that  they  are  full,  true,  and 
correct  copies  of  the  originals  In  the  action. 
This  record,  however,  is  not  in  any  manner 
or  form  authenticated  by  the  certificate  of 
the  Judge  of  the  lower  court  before  whom  the 
matter  was  heard  and  determined. 

Prior  to  the  adoption  of  the  alternative 
method  of  appeal  provided  for  In  chapter  1, 
part  2,  title  1.3.  of  the  Code  of  Civil  Proce- 
dure, no  express  provision  was  to  be  found 
in  the  code  law  re<iuirlng  the  pleadings, 
paijers,  evidence,  etc.,  used  and  had  upon 
the  hearing  and  determination  of  a  motion 
made  In  the  superior  court,  to  be,  upon  ap- 


peal to  this  court  from  an  order  granting 
or  denying  the  motion,  Identified  and  au- 
thenticated by  the  certificate  of  the  Judge  of 
the  lower  court  as  having  been  so  used. 
The  present  and  past  rules  of  the  Supreme 
Court,  however,  covered  this  omission  of  the 
statutory  law  by  providing  that  "in  all  cases 
appealed  from  the  orders  of  the  superior 
courts,  the  papers  and  evidence  used  or  taken 
on  the  hearing  of  the  motion  must  be  authen- 
ticated by  incorporating  the  same  in  a  bill 
of  exceptions,  except  where  another  method 
of  authentication  is  provided  by  law."  Su- 
preme Court  rule  No.  29  (119  Pac.  xiv). 

The  alternative  method  of  appeal  previous- 
ly mentioned  provides  a  procedure  for  pre- 
paring a  record  upon  appeal  from  any  ap- 
pealable order  of  the  superior  court,  which 
record  when  prepared  performs  the  functions 
of  a  bill  of  exceptions.  Such  record,  how- 
ever, is  required  to  be  authenticated  in  es- 
sentially the  same  manner  as  is  required  for 
the  settlement  and  allowance  of  a  bill  of 
exceptions.  While  the  authentication  requir- 
ed by  this  new  method  of  preparing  records 
upon  appeal  has  been  held  not  to  apply  to 
the  Judgment  roll  upon  which  an  appeal 
may  be  taken.  It  has  been  declared  to  be  an 
essential  of  all  other  records  upon  appeal 
which  are  designed  to  take  the  place  of  a  bill 
of  exceptions.  C^hristenson  !•.  Co.  ▼.  Sea- 
well,  157  Cal.  405,  108  Pac.  276;  Knoch  v. 
Halzlip  (Sup.)  124  Paa  997. 

Although  the  clerk's  certificate  In  the  pres- 
ent case  declares  that  the  record  brought 
here  is  composed  of  true  copies  of  the  orig- 
inal pleadings,  papers,  motions,  and  orders 
filed,  made  and  entered  in  the  court  below, 
this  is  not  an  authentication  of  the  record 
sufficient  to  perfect  the  appeal  under  the 
original  or  alternative  method  of  appeaL 
Under  either  method  the  authentication 
should  show  what  papers  and  evidence  were 
actually  used  and  had  upon  the  bearing  of 
the  motion  which  culminated  in  the  order 
appealed  from.  This  the  clerk  could  not  do. 
It  was  not  for  him  but  for  the  judge  who 
determined  the  motion  to  certify  the  papers 
and  evidence  upon  which  the  order  appealed 
from  was  made.  Harrison  v.  Cousins,  16 
Cal.  App.  515,  117  Pac.  564;  Knox  v.  Schrajt, 
18  Cal.  App.  220,  122  Pac.  069;  HibemUi 
Sav.  &  L.  Soc.  V.  Doran,  161  Cal.  118.  US 
Pac.  526 ;  Credit  Clearance  Burean  v.  Weary, 
etc,  18  Cal.  App.  467,  123  Pac.  548;  Walsb 
V.  Ilutchlngs,  60  Cal.  228. 

If  it  was  appellant's  purpose  to  present 
his  appeal  to  this  court  under  the  original 
method  of  appeal,  be  should  have  prepared 
and  presented  to  the  Judge  of  the  lower  court 
for  settlement  a  bill  of  exceptions,  showiiiR 
the  papers,  evidence,  pleadings,  and  pro- 
ceedings used  and  had  upon  the  making  of 
the  order  appealed  from.  That  this  was  not 
his  purpose,  however,  is  apiiareut  from  the 
record  before  u.s  wliich  does  not  purport  to 
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Ite  an  anthentlcated  bill  of  exceptions  as  re- 
quired by  the  rule  of  tlie  Supreme  Court 
Apparently  it  was  tbe  purpose  of  appellant 
to  take  Ills  appeal  under  tlie  altematlre 
method ;  but  he  faUed  to  prepare  and  perfect 
the  record  in  the  manner  and  to  the  extent 
required  by  the  code  provisions  creating  that 
method.  After  filing  his  notice  of  appeal 
under  the  provisions  of  section  941b,  Code 
of  Civil  Procedure,  the  appellant  neglected 
to  do  any  of  the  things  required  by  section 
053a  of  the  same  Code.  In  order  to  avail 
himself  of  the  alternative  method  of  appeal, 
it  was  Incumbent  upon  appellant,  in  addition 
to  giving  the  notice  of  appeal,  to  file  with  the 
cleric  a  request  for  a  transcript  as  provided 
by  the  section  last  mentioned,  which  wonld 
have  consisted  of  copies  of  the  moving  pa- 
pers, the  evldmoe  taken  upon  tbe  hearing 
of  the  motion,  and  the  rulings  of  the  court 
thereon.  Upon  the  completion  of  such  a 
transcript,  it  would  have  been  the  duty  of 
the  Judge  of  the  lower  court  to  examine  the 
same  and  certify  its  correctness  to  this  court 
Hlbernia  Sav.  &  L.  See.  v.  Doran,  supra. 

Inasmuch  as  we  have  not  before  us  under 
either  method  of  appeal  a  duly  authenticated 
record  of  the  proceedings  had  in  the  lower 
court  upon  the  making  of  the  order  appealed 
from,  we  are  precluded  from  considering  the 
matter  upon  its  merits.  The  appeal  is  dis- 
missed. 

We  concur:  HALL,  J.;  MURPHET,  Judge 
pro  tern. 


PODCHAN  V.  GODBAU.    <Civ.  1,193.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   March  5,  1913.) 

1.  Appeal  and  Brboh  (|  612*)— Record— Au- 
thentication—Nkcessitt. 

An  appeal  from  an  order  fixing  costs  can 
be  perfected  only  by  the  trial  judge  authenticat- 
ing the  record  as  required  by  Code  Civ.  Proc. 
X  053a,  or  by  Supreme  Court  Rule  29  (144  Cal. 
lii,  78  Pac.  ili),  and  the  appeal  will  be  dismiss- 
ed wbere  the  record  contains  papers  designated 
as  "transcript"  stipulated  by  counsel  to  be  a 
true  copy  of  tbe  material  papers  on  appeal, 
and  a  certificate  of  the  clerk  that  the  papers 
are  correct  copies  of  tbe  originals. 

[Va.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  2694-2701;  Dec.  Dig.  § 
612.*] 

2.  IHBKI.      and      SI.ANDBB      (§      129*)— CoSTS— 

Statutory  Provisions. 

Tbe  costs  imposed  by  Ubel  and  Slander 
Act  I  ^  (St.  1871-r2,  p.  534),  providing 
that  in  case  plaintiff  recovers  judgment  be  shall 
be  allowed  as  costs  $100  counsel  fees  in  addi- 
tion to  other  costs,  are  penal  and  are  not  part 
of  the  costs  denominated  as  such,  and  may 
only  be  taxed  in  the  statutory  amount  after 
final  judgment,  though  ordinary  costs  of  a  first 
trial  of  an  action  tried  a  second  time  ma^  ul- 
timately be  taxed  in  favor  of  the  prevailing 
party. 

[Bd.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  i  379;    Dec.  Dig.  i  129.*] 


Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  George  A.  Sturte- 
vant.  Judge. 

Action  by  Germain  Pouchan  against  Julius 
S.  Godeau.  From  an  order  fixing  costs,  plain- 
tiflF  appeals.    Dismissed. 

(!;o8tello  &  Costello,  of  San  Francisco  (A. 
W.  Brouillet,  of  San  Francisco,  of  counsel), 
for  appellant  Samuel  M.  Sbortrldge,  of  San 
Francisco,  for  respondent 

MURPHEY,  Judge  Pro  Tem.  This  Is  an 
appeal  from  an  order  of  tbe  superior  court 
of  the  dty  and  county  of  San  Francisco  fix- 
ing costs.  After  this  case  was  once  tried  in 
the  superior  court,  resulting  In  a  verdict  for 
appellant  a  new  trial  was  granted,  where- 
upon issue  was  again  Joined  before  a  Jury 
and  again  resulted  In  a  verdict  in  appellant's 
favor.  After  the  second  trial  appellant  sea- 
sonably and  regularly  filed  and  served  a 
statement  of  his  costs  and  disbursements  in- 
curred In  both  trials,  and  Included  therein 
an  item  of  |200  on  account  of  attorney  fees, 
claiming  such  under  section  7  of  the  Libel 
and  Slander  Act  (Stats.  1871-72,  p.  534),  that 
section  providing  that  "in  case  plaintiff  re- 
covers judgment,  he  shall  be  allowed  as  costs 
one  hundred  ($100)  dollars,  to  cover  counsel 
fees,  in  addition  to  tbe  other  costs." 

[1]  Respondent  insists  that  the  appeal  must 
be  dismissed  for  the  reason  that  appellant 
bas  failed  eitber  to  bring  up  any  authenticat- 
ed bill  of  exceptions  in  pursuance  of  rule  29 
of  the  Supreme  Court  (144  Cal.  ill,  78  Pac. 
xii),  or  any  record  such  as  is  contemplated 
by  sections  953a,  953b,  and  953c  of  the  Code 
of  Civil  Procedure. 

The  record  before  us  contains  certain  pa- 
pers designated  as  "Transcript,"  which  is 
stipulated  by  counsel  to  be  "a  true  and  cor- 
rect copy  of  tbe  material  papers  on  appeal, 
*  *  *  and  that  the  same  shall  constitute 
the  record  on  appeal  herein,  and  that  the  ap- 
peal herein  shall  be  heard  thereon" ;  and  also 
a  certificate  of  the  clerk  of  the  superior 
court  that  the  pai)ers  contained  in  the  tran- 
script are  true  and  correct  copies  of  the  orig- 
inals of  such  papers  on  file  In  his  oflSce. 

Neither  this  certificate  by  the  clerk  nor  the 
stipulation  can  take  the  place  of  a  Judge's 
certificate  required  by  section  953a,  Code  of 
Civil  Procedure,  because  the  law  provides 
that  a  Judge  alone  can  certify  as  to  what 
evidence  was  received  and  what  proceedings 
had  at  the  hearing  before  him.  Neither  par- 
ties litigant  nor  counsel  can  confer  original 
or  appellate  Jurisdiction  on  this  court  by 
stipulation  or  consent 

In  Credit  Clearance  Bureau  v.  Weary  & 
Alford  Co.,  18  Cal.  App.  467,  123  Pac.  548, 
this  court  said:  "To  perfect  such  an  appeal 
it  was  necessary  for  tbe  appellant  to  adopt 
either  the  method  prescribed  by  sections  053a, 
953b,  and  95.3c  of  the  Code  of  Civil  Pro- 
cedure, or  that  prescribed  by  rule  xxlx  of 
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the  Suprema  Oora-t  (144  Cal.  Ill,  78  Pac.  xll). 
If  either  of  such  methods  bad  been  pursued, 
the  record  would  have  been  examined  and 
authenticated  by  the  trial  Judge — the  person 
who  knew  what  papers  were  used  upon  the 
hearing  of  the  motion." 

As  was  said  In  Walsh  v.  Ilutchings,  60  Cal. 
22S,  "It  is  not  for  the  clerk  to  determine 
what  papers  or  evidence  the  court  acted 
upon." 

In  Harrison  ▼.  Cousins,  16  Cal.  App.  513, 
117  Pac.  564,  the  Judge  of  the  superior  court 
attached  this  certificate:  "i  •  •  •  do 
hereby  certify  that  upon  the  hearing  of  the 
motion  of  H.  D.  Cousins,  one  of  the  defend- 
ants in  the  above-entitled  action,  •  •  • 
the  only  papers  considered  were  the  com- 
plaint In  said  action,  the  affidavit  of  merits 
of  H.  D.  Cousins,  with  four  exhibits,  A,  B, 
C,  and  D,  said  Cousins'  notice  of  motion  for 
a  change  of  venue,  and  the  demurrer  of  H. 
W.  Hutton,  •  *  •  and  that  I  granted  the 
order  changing  the  venue  in  said  action; 
that  true  and  correct  copies  of  the  above- 
named  papers  •  *  *  are  set  out  in  the 
foregoing  transcript"  The  record  also  con- 
tahied  a  certificate  of  the  clerk  of  the  supe- 
rior court  certifying  the  correctness  of  the 
copies  of  the  papers  contained  in  the  tran- 
script This  court  held  that  the  record  did 
not  constitute  an  authenticated  bill  of  ex- 
ceptions under  rule  29  of  the  Supreme  Court, 
supra;  nor  did  It  contain  any  record  that 
would  measure  up  to  the  requirements  of 
section  953a  of  the  Code  of  Civil  Procedure, 
and  cites  Ramsbottom  v.  Fitzgerald,  128  Cal. 
75,  60  Pac.  522;  Melde  v.  Keynolds,  120  Cal. 
2.34,  52  Pac.  401;  Muzzy  v.  McEwen  Lumber 
Co.,  154  Cal.  686,  98  Pac.  1062. 

In  Manuel  v.  Flyun,  5  CaL  App.  319,  90 
Pac.  463,  this  court  refused  to  consider  cer- 
tain affidavits  found  In  the  transcript  to- 
gether with  the  following  stipulation:  "That 
the  foregoing  printed  pages  shall  constitute 
the  transcript  on  appeal  in  the  above-entitled 
cause,  and  that  the  appeal  may  be  heard 
thereon,"  and  "that  the  papers  therein  men- 
tioned are  correct  copies  of  the  originals  on 
file,  eta"  The  court  said:  "It  is  not  clear 
that  the  stipulation  Includes  the  affidavits 
mentioned.  But  whether  it  does  or  not  we 
think  that  under  the  rules  of  this  court  and 
the  decisions,  the  affidavits,  not  being  in  a 
bill  of  exceptions  and  therefore  not  authen- 
ticated as  required  by  rule  xxix  of  this 
court,  cannot  be  considered  on  this  appeal." 
And  the  court  finally  concludes;  "Certainly, 
where,  as  here,  there  is  nothing  more  than 
the  mere  stipulation  of  the  attorneys  show- 
ing that  they  have  been  so  used,  could  not 
authorize  their  consideration  upon  appeal. 
Moreover,  it  does  not  thereby  or  otherwise 
appear  that  they  constituted  all  the  affida- 
vits and  papers  used  on  the  hearing." 

The  situation  in  the  case  at  bar  is  identi- 
cal with  the  situation  above  set  out 


In  Melde  y.  Reynolds,  120  Cal.  236,  52  Pac 
491,  the  Supreme  Court  refused  to  consider 
affidavits  Indorsed  by  the  trial  court  over 
the  signature  of  the  judge  as  having  been 
used  upon  the  hearing  of  a  motion  for  a  new 
trial;  the  court  holding  that  they  had  not 
boon  incorporated  in  a  bill  of  exceptions  and 
authenticated  as  required  by  rule  29  of  that 
court. 

It  follows  that  the  appeal  most  be  dis- 
missed. We  arrive  at  this  conclusion  with 
less  hesitancy  for  the  reason  that  we  are 
satisfied  that  on  principle,  supported  by  au- 
thority, the  conclusion  of  the  trial  court  was 
correct  on  the  merits. 

[2]  The  costs  provided  In  this  class  of 
cases  are  penal  In  their  character  and  are 
not  part  of  the  costs  denominated  as  such, 
and  should  only  be  taxed  in  the  statutory 
amount  after  final  Judgment  Singer  v.  Fi- 
delity &  Deposit  Ga  of  Md.,  96  Md.  221,  64 
Atl.  63. 

The  authorities  dted  by  appellant  are  not 
applicable  to  the  situation  presented  by  the 
record  in  this  case.  There  can  be  no  doubt, 
and  it  Is  conceded,  that  the  ordinary  costs 
of  a  first  trial  of  an  action  tried  a  second 
time,  either  because  of  the  granting  of  a  new 
trial  or  on  reversal  of  the  Judgment,  may 
ultimately  be  taxed  In  favor  of  the  prsrejl- 
Ing  party. 

The  appeal  Is   dismissed. 

We  concur:    liENNON,  P.  X;  HALIv  J, 


BEACH  v.  WAITB  et  al.     (Civ.  9<.5  ' 

(District  Court  of  Appeal.  Second  District,  Cal- 
ifornia. Feb.  25,  1913.  IleheaririR  B»nied 
by   Supreme  Court  April  26,  1913.) 

1.  MORTOAOKS  (S  283*)— Tbanhfeb  bt  Mort- 
OAOOB. 

The  f^rantee  of  mortgaged  lands  who  agrpes 
to  pay  the  indebtedness  becomes  the  principal 
debtor  of  the  mortgagee  with  the  morfeagor  as 
surety. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  756-758;  Dec.  Dig.  I  283.*] 

2.  Mobtoaobs  (S  417*)  —  Assiokhert  of 
Mobtoaoob. 

A  mortgagor  who  has  conveyed  the  mort- 
gaged land  may  afterwards  purchase,  and  take 
an  assignment  of  the  mortgage,  and  foreclose  it 
against  his  own  grantee. 

[Ki.  Note. — For  other  cases,  see  Mortsrages, 
Cent  Dig.  §§  1227-1236;  Dec.  Dig.  f  417.*] 

3.  MoBTGAOES  (S  267*)— AssiONincNT— Fraud. 

The  fact  that  a  mortgagor,  after  conveying 
the  land,  took  an  assignment  of  the  mortgage 
in  the  name  of  the  attorney  employed  by  the 
mortgagee  to  foreclose,  was  not  fraudulent  on 
the  part  of  the  mortgagor  as  to  his  grantee ; 
the  assignment  having  provided  that  the  as- 
signor would  see  that  the  foreclosure  was  pros- 
ecuted to  a  conclusion. 

[Bd.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  H  694,  695,  697-709;  Dec  Dig.  { 
267.*] 

Appeal  from  Superior  Court,  Ias  /nseles 
County;    N.  P.  Conrey,  Judge. 
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Actt6D  by  S.  E.  Beach  agalntt  M.  P.  Walte 
and  another.  From  a  Judgment  for  defend- 
ants, and  an  order  deuytng  a  motion  for  a 
new  trial,  plaintiff  appeals.    Affirmed. 

J.  D.  Boyer,  of  Oakland,  for  appellant 
Anderson  &  Anderson,  of  Los  Angeles,  and 
Alfred  Siemon,  of  Bakersfield,  for  respond- 
ent& 


JAMES,  J.     On  February  7,  1908,  M.  P. 
Walte,    one   of   tbe   defendants  In    this   ac- 
tion, executed  his  promissory  note  for  $1,500 
In  favor  of  Norvln  R.  Strobrldge  and  Solma 
S.  Strobridge,  which  note  was  made  payable 
six  months  after  date,  with  Interest  at  the 
rate  of  8  per  cent,  per  annum,  and  which  pro- 
vided for  the  payment  of  attorney's  fees  In 
the  event  of  suit.    To  secure  the  payment  of 
this  note  a  mortgage  was  given  covering  cer- 
tain lots  of  land  in  the  county  of  Kern.    On 
February  20tb  Walte  sold  this  land  to  one 
Mullen,  tbe  deed  of  conveyance  containing  a 
recital  that  the  land  was  subject  to  the  Stro- 
brldge mortgage  which  the  vendee  assumed 
and   agreed   to   discharge.      On    August    18, 
1908,  the  mortgage  debt  not  having  been  paid, 
action  was  brought  by  the  mortgagees  to  ob- 
tain Judgment  of  foreclosure  and  for  any  de- 
ficiency that  might  result  upon  sale  of  the 
property.     On  the  18th  of  August,  1908,  no- 
tice of  the  bringing  of  this  action  was  duly 
recorded  in  Kern  county.     Walte's  grantee, 
Mullen,  who,  with  Walte,  was  made  a  party 
defendant  in  the  foreclosure  action  and  being 
a  necessary  party  thereto,  could  not  be  foimd 
within  the  state  of  California,  and  service  of 
summons  was  ordered  to  be  made  upon  him 
by  publication,  and  personal  service  was  also 
made  at  Brooklyn  in  the  city  of  New  York. 
The    proceedings   had   under    which   service 
was  made  upon  Mullen  were  all  regular  and 
in   due  form.     Judgment  in  the  foreclosure 
action    was  entered   on  June  24,   1909,   and 
thereafter   sale  of  the  mortgaged   premises 
was   made  to  one  Henry  Ruettgers   for  an 
amount    sufficient   to    satisfy    the   mortgage 
debt,  together  with  attorney's  fees  and  neces- 
sary costs.    On  July  10,  1909,  Mullen  gave  a 
quitclaim  deed  of  his  Interest  in  the  land  to 
Kllzabeth   Schwartz,    who.   In  turn,    on    the 
same  day,  executed  to  plaintiff  herein  a  deed 
In  like  form.    Defendant  Kaye  is  an  attorney 
at  Jaw,  and  was  employed  by  the  Strobridges 
to  represent  them  in  the  action  of  foreclo- 
enre,  and  he  did  appear  in  that  action  and 
conducted  the  proceedings  to  their  conclu- 
sion.    It  appears  from  the  evidence  that  de- 
fendant Walte,  the  mortgagor,  was  desirous 
of  avoiding  possible  liability  on  account  of 
tbe   mortgage  indebtedness  which  had  been 
assumed,  by  his  grantee,  and  after  the  action 
of  foreclosure  was  brought,  and  before  Judg- 
ment be  negotiated  with  the  Strobridges  re- 
garding a  settlement  of  the  matter.    It  was 
finally    agreed  by  the  Strobridges  to  accept 
from  Walte  $1,500,  being  the  principal  amount 
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of  tbe  mortgage  debt,  and  the  Strobridges, 
In  consideration  of  that  payment  being  made 
to  them,  executed  a  written  assignment, 
whereby  they  assigned  all  of  their  Interest  la 
the  mortgage  debt  and  their  claims  arising 
out  of  the  same  to  the  defendant  Kaye  for 
the  benefit  of  Walte,  their  mortgagor.  This 
Instrument  of  assignment  over  the  signatures 
of  the  two  Strobridges  contained  the  follow- 
ing provision:  "And  we  agree  to  carry  to 
completion  and  final  Judgment  and  sale  the 
action  heretofore  commenced  for  the  fore- 
closure of  said  mortgage  and  to  pay  all  costs 
of  court  that  may  be  Incurred  in  said  action, 
together  with  attorney's  fees,  which  fees  shall 
not  exceed  f75."  No  substitution  of  parties 
was  made  in  the  foreclosure  action,  and  that 
suit  progressed  to  Judgment  with  the  names 
of  the  Strobridges  as  plaintiffs.  The  facta 
as  we  have  recited  them  in  the  foregoing  are 
gathered  from  tbe  undisputed  evidence  as  set 
forth  in  the  statement  which  forms  a  part  of 
the  record  on  this  appeaL  Plaintiff  Beach, 
being  the  grantee  named  In  the  quitclaim 
deed  from  Elizabeth  Schwartz,  brought  this 
action  to  recover  damages  in  the  sum  of 
$2,000,  which  he  alleged  he  had  suffered  by 
reason  of  an  alleged  abuse  of  the  process  of 
the  court  In  the  county  of  Kern.  It  was  set 
forth  in  bis  complaint  as  ground  thereof  that 
Kaye  and  Walte,  conspiring  to  cheat  and  de- 
fraud the  i^aintiff,  caused  execution  sale  up- 
on the  Judgment  of  foreclosure  to  be  made, 
which  Judgment  plaintiff  alleged  to  be  false 
and  fraudulent  and  a  sham.  The  whole  the- 
ory of  plaintiff's  case  may  be  summarized  in 
the  contention  that,  when  Walte  made  set- 
tlement with  tbe  Strobridges  of  the  mortgage 
debt,  the  lien  of  the  mortgage  was  thereby 
extinguished,  and  that  no  Judgment  of  fore- 
closure could  thereafter  be  legally  rendered 
to  affect  the  Interest  of  a  subsequent  pur- 
chaser, such  as  the  idalntlff  was  shown  to 
be.  Upon  the  trial  of  the  action  the  superior 
court  determined  all  of  tbe  essential  issues 
in  favor  of  the  defendants,  and  Judgment  was 
rendered  accordingly.  Plaintiff  took  an  ap- 
peal from  that  Judgment,  and  also  from  an 
order  denying  his  motion  for  a  new  trial. 

[1]  We  think  that  the  trial  court  correctly 
determined  the  Issues  upon  the  evidence  sub- 
mitted and  which  we  have  already  stated  In 
substantial  substance.  It  has  been  held  that, 
where  a  grantee  of  a  mortgagor  takes  real 
property  subject  to  a  mortgage  and  agrees  to 
pay  such  indebtedness,  he  becomes  In  law  the 
principal  debtor  of  the  mortgagee,  and  the 
mortgagor  his  surety.  This  proposition  ad- 
mits of  n»  dispute,  as  it  is  well  settled  by 
tbe  decisions  of  several  cases  by  our  Su- 
preme Court,  of  which  we  need  only  dte 
Hopkins  V.  Warner,  109  Cal.  133,  41  Pac. 
868. 

[2]  Neither  can  it  be  questioned  but  that 
a  mortgagor,  under  the  conditions  last  stated, 
may  purchase  and  take  an  assignment  of  the 
mortgage  to  himself  and  foreclose  the  same 
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against  hla  grantee.  We  quote  from  Jones 
on  Mortgages,  {  768:  "If  a  purcbaser  who 
has  assumed  a  mortgage  debt  omits  to  pay  It 
vrhea  due,  the  grantor  may  take  an  assign- 
ment of  {be  mortgage  to  himself,  foreclose 
the  same,  and  sue  for  the  deficiency.  •  •  • 
And  so  a  mortgagor,  who  has  sold  subject  to 
the  mortgage  debt,  upon  being  compelled  to 
pay  it,  is  subrogated  to  the  benefit  of  the  se- 
curity, without  any  formal  assignment  of  it 
to  him.  He  thereby  becomes  an  equitable 
assignee  of  it,  and  may  enforce  it  against  the 
property." 

[S]  And  so  defendant  Walte,  when  he  made 
settlement  with  the  Strobridges  and  took  an 
assignment  of  the  mortgage  for  bis  own  ben- 
efit, acted  in  a  perfectly  legal  and  proper 
way  to  secure  himself  as  against  his  default- 
ing grantee.  No  fraud  was  committed  be- 
cause the  assignment  in  form  was  made  in 
favor  of  Mr.  Kaye,  the  attorney,  and  there 
was  a  rery  good  reason  why  the  assignment 
was  so  made  to  run ;  the  Strobridges  by  their 
contract  of  assignment  agreed  to  see  that  the 
action  was  prosecuted  to  a  conclusion,  and 
Mr.  Kaye  was  the  attorney  who  had  charge 
of  the  litigation.  It  was  no  more  than  nat- 
ural, at  least  no  criticism  could  be  predi- 
cated upon  such  act,  that  Waite  should  have 
selected  the  attorney  to  hold  his  Interest  in 
tlie  subject-matter  of  the  foreclosure  action 
until  that  suit  was  finally  determined  and 
settlement  secured.  A  close  and  critical  scan- 
ning of  the  record  fails  to  disclose  to  our 
minds  any  ground  upon  which  to  base  a 
charge  of  dishonest  or  dishonorable  conduct 
against  either  of  the  defendants  here  sued. 
Furthermore,  there  is  express  statutory  au- 
thority for  the  continuing  of  an  action  in  the 
name  of  the  original  iiarty  after  a  transfer 
of  interest  therein,  it  being  provided:  "In 
case  of  •  •  •  transfer  of  interest,  the  ac- 
tion or  proceeding  may  be  continued  in  the 
name  of  the  original  party,  or  the  court  may 
allow  the  person  to  whom  the  transfer  is 
made  to  be  substituted  in  the  action  or  pro- 
ceeding." Code  Civ.  Proc.  g  385.  PlainUff 
herein  took  the  quitclaim  deed  to  the  prop- 
erty charged  with  knowledge  of  the  existence 
of  the  record  mortgage  held  by  the  Stro- 
bridges, and  charged  with  the  knowledge  giv- 
en him  by  the  recording  of  the  lis  pendens  of 
an  action  pending  to  foreclose  that  mortgage; 
and  charged  with  the  knowledge  that  his  pred- 
ecessor in  interest,  Mullen,  bad  assumed 
and  agreed  to  pay  the  mortgage  debt  If  he 
liad  been  permitted  to  succeed  in  this  action, 
the  result  would  be  that  his  property  would 
be  relieved  of  the  mortgage  incumbrance 
without  his  having  given  consideration  there- 
for. E2qultable  considerations,  if  they  were 
entitled  to  be  weighed  in  this  action,  would 
Klve  little  standing  to  plalntlfTs  suit.  We 
have  shown,  however,  that  under  the  evidence 
the  defendants  incurred  no  liability  on  ac- 
count of  any  act  of  theirs  taken  in  connection 


with  the  mortgage  transaction  and  the  sale 
of  the  mortgaged  property. 
The  Judgment  and  order  are  affirmed. 

We  concur:   AUCiEN,  P,  }.;   SHAW,  J. 


A  WIDETMANN  CO.  t.  DIGGES. 
(Civ.  1,147.) 

(District  Court  of  Appeal,  First  Digtrict,  Cali- 
fornia.    Feb.  28,  1913.     Rehearing  De- 
nied by  Supreme  Court  April  29, 1913.) 

1.  Sales  (f  353*)— Action  fob  Damaoes— Al- 
lboation  of  nonpatltent  ob  breach  — 
"Fail." 

A  complaint,  alleging  the  execution  of  a 
contract  for  the  sale  of  barley,  that  defendant 
failed  and  refused  to  accept  the  barley  and  to 
pay  the  purchase  price  or  any  part  thereof,  for 
which  reason  the  seller  was  compelled  to  sell 
it  to  another  person,  sufficiently  alleged  the 
fact  of  nonpayment :  the  word  "fail"  meaning 
to  leave  unperformed ;   to  omit ;    to  neglect. 

[BM.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  If  996-1004 ;   Dec.  Dig.  |  353.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2tH4,  2t}45.] 

2.  Plbadino  ({  433*)  —  DKracTs  —  Cube  bt 

Judgment. 

Where  the  allegations  in  an  action  for 
breach  of  contract  to  buy  grain  did  not  entirely 
fail  to  plead  nonpayment,  such  defect,  if  any, 
in  the  absence  of  special  demurrer,  was  cured 
by  judgment 

liSd.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  H  1451-14/77;    Dec.  Dig.  i  433.*] 

3.  PleADINO  (J  208*)— I>EFECT8  IN  COHPLAIRT 

— Waiveb  bt  Failube  to  Dehub— AesiGN- 

MENT  OF  CONTBACT. 

In  the  absence  of  a  demurrer  speriflcally 
objecting  that  the  complaint  in  an  action  for 
breach  of  contract  to  purchase,  did  not  allege 
that  complainant  at  the  commencement  of  the 
action  was  the  owner  of  the  claim  assigned  to 
and  sued  upon  by  him,  the  point  would  not  be 
considered. 

[ISd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {g  513-519 ;   Dec  Dig.  }  208.*] 

4.  Appeal  Ann  Ebbob  (|  1010*)— Habicless 
IQbbob— Defect  in  Pieadino. 

Where  a  defective  allegation  of  tender  by 
the  seller  did  not  result  in  any  substantial  in- 
jury to  the  buyer  in  his  defenRe  of  the  seller'R 
action,  error,  if  any,  in  overruling  a  demurrer 
on  that  particular  ground  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gf  4089-4105;  Dec  Kg.  i 
1040;*  Pleading,  Cent  Dig.  g  5OT.J 

5.  Sales  (g  153*)— Pebfobmance  of  Contbact 
— Tendeb  of  Dei.ivert. 

The  seller  of  barley  for  delivery  between 
April  15th  and  September  1st,  at  a  warehouse 
from  which  the  freight  rate  did  not  exceed  $3 
per  ton,  stored  the  grain  in  sucSi  a  warehouse 
and  gave  negotiable  warehouse  receipts  to  bis 
agent  with  instructions  to  deliver  them  to  the 
buyer  upon  payment  of  the  purchase  price,  but 
the  agent  cuuld  not  find  the  buyer  at  his  home 
and  left  at  his  residence  a  written  notice  of  the 
place  of  delivery  and  a  duplicate  notice  at  the 
post  office,  addressed  to  him.  The  notice  left 
at  bis  residence  was  received  diere  by  him  on 
the  morning  of  September  Ist  on  his  return. 
Held,  that  under  Civ.  Code,  g  1858b,  which 
makes  the  transfer  of  negotiable  warehouse  re- 
ceipts a  symbolic  delivery  of  goods  and  a  trans- 
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Ut  of  the  title,  the  seller  had  made  a  timely 
tender  of  deliTery  or  otEer  to  peifonn. 

[EH.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  if  358-300;    Dec.  Dig.  §  153.»} 

«.  Sales  (jj  lt$8*)— Perfobmancb  of  Contkaoi 
— Notice  of  Piiace  of  Delivery. 

A  seller  of  grain  to  be  delivered  within  a 
certain  time  at  warehouses  not  designated  by 
the  contract  was  bound  to  give  reasonable  no- 
tice, in  advance,  of  the  time  and  place  at  which 
delivery  woold  be  made;  and  a  notice  two  days 
before  ttie  expiration  of  the  time  was  sufficient 
to  afford  a  reasonable  opportunity  for  inspec- 
tion before  acceptance  and  payment 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §$  403-408;   Dec  Dig.  $  lti8.»] 

7.  Sales  (iS  17t>*)— Performance  of  Contbact 
— Notice  of  Place  of  Dehveet. 

Under  the  express  provisions  of  Civ.  Code, 
§i  1511,  1512,  a  buyer,  through  whose  fault  a 
notification  of  delivery  was  not  received  until 
after  the  time  limited  by  the  contract,  could 
not  complain. 

[Kd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  U  436-444;  Dec.  Dig,  i  ITOw*] 

Appeal  from  Superior  Court,  Monterey 
County;  B.  V.  Sargent,  Judge. 

Actloa  by  the  A.  Widemann  Company 
against  R.  M.  Digges.  Judgment  for  plala- 
tUf,  and  defendant  appeala    Affirmed. 

Seldenberg  &  Davis,  of  San  Francisco,  for 
appellant  Zabala  A  Bardln,  of  Salinas,  for 
reeiwndent 

LENNON,    P.    J.     This   action    was    for 
damages  for  defendant's  alleged  breach  of 
a  contract  expressed  in  writing,  as  follows: 
"King  City,  Cal.,  April  15,  1910. 

"I  bave  this  day  bought  of  B.  A.  Baton 
five  hundred  tons  barley,  grading  A  No.  1 
feed,  San  Francisco  Merchants'  E)xcliange 
standard,  and  agree  to  pay  to  said  E.  A. 
Eaton  the  sum  of  one  dollar  per  cental  for 
all  of  said  barley  delivered  at  any  Salinas 
Valley  warehouse  where  freight  rate  to  San 
Francisco  does  not  exceed  $3.00  per  ton. 
Payment  to  be  made  Immediately  upon  deliv- 
ery. Delivery  to  be  made  at  any  time  be- 
tween this  date  and  September  1st,  1910; 
and  have  this  day  paid  one  dollar  on  account 
of  this  purchase. 

"[Signed]    R.  M.  Digges. 

"E.  A.  Eaton." 

"King  City,  Cal.  April  15,  1910. 

"I  have  this  day  sold  to  Robert  Digges  500 
tons  barley  grading  A  1  feed.  Merchants' 
Exchange  standard,  to  be  delivered  at  any 
time  between  this  date  and  September  1st, 
1910,  for  one  dollar  per  cental  net  to  me. 
Delivery  at  any  S.  P.  Milling  Company 
warehouse  in  the  Salinas  Valley  where 
freight  rate  to  San  Francisco  does  not  ex- 
ceed $3.00  per  ton. 

"[Signed]    B.  A.  Eaton." 

The  defendant  demurred  to  the  complaint 
generally  upon  the  ground  of  the  insutticien- 
cy  of  the  facts  stated  to  constitute  a  cause 
of  action,  and  in  addition  spedfled  14  partic- 
ulars in  which  it  was  claimed  that  the  com- 
plaint was  uncertain  and  ambiguous.     Upon 


the  otermllng  of  the  demnrrer  the  defend- 
ant answered  by  denying  all  of  the  material 
allegations  of  the  complaint,  and  upon  the 
Issues  thus  raised  the  case  was  tried  with 
a  jury.  Upon  a  verdict  rendered  in  favor 
of  the  plain  tilt  Judgment  was  entered  against 
the  defendant  in  the  sum  of  $1,957.55,  from 
which,  and  from  an  order  denying  a  new 
trial,  the  defendant  has  appealed  upon  the 
judgment  roll  and  a  bill  of  exceptions. 

Plalntlfrs  complaint,  after  alleging  in  ef- 
fect the  execution  of  the  foregoing  contract, 
averred  that  between  the  15th  day  of  AprU 
and  the  Ist  day  of  September,  1910,  said  B. 
A,  Eaton,  being  able  and  wllUng  to  perform 
his  part  of  the  contract,  tendered  to  said  R. 
M.  Digges  the  said  grain,  and  performed 
each  and  every  act  required  of  him  in  the 
manner  and  at  the  time  prescribed  by  the 
agreement;  that  said  R.  M.  Digges  failed 
and  refused  to  pay  the  said  B.  A,  Eaton  the 
purchase  price  of  said  grain  or  any  part 
thereof ;  that  because  of  the  refusal  and  faU- 
nre  of  said  R.  M.  Digges  to  acc^t  said 
grain  and  pay  said  B.  A  Eaton  therefor  he 
was  compelled  to  sell  the  same  to  another 
person  for  the  sum  of  $8,041.87,  which  was 
the  highest  and  best  price  obtainable  for 
said  grain;  that  If  the  defendant  bad  pur- 
chased the  grain  as  he  agreed  to  do  said  K. 
A.  Eaton  would  have  received  therefor  the 
sum  of  $10,000 ;  that  on  the  22d  day  of  Sep- 
tember, 1910,  said  E.  A.  Eaton  duly  assigned 
and  transferred  to  plaluUCr  his  claim  and 
demand  for  the  damages  resulting  to  him  by 
reason  of  the  defendant's  breach  of  the  con- 
tract 

[1]  The  defendant  insists  that  his  demur- 
rer should  have  been  sustained,  because 
plaintiff's  complaint  does  not  In  so  many 
words  allege  that  the  defendant  did  not  pay 
the  purchase  price  of  the  grain  contracted 
for.  This  contention  is  based  upon  the  gen- 
eral rule  of  pleading  which  requires  that  the 
plaintiff,  in  an  action  based  simply  upon 
the  breach  of  a  contract  to  pay  money, 
should  allege  or  show  that  the  contract  in 
suit  has  actually  been  breached  by  a  failure 
to  pay.  This  rule  Is  founded  upon  the  the- 
ory that  the  gist  of  the  action  is  the  fail- 
ure to  pay,  and  therefore  must  be  alleged. 

In  the  attempted  application  of  this  rule 
to  the  plaintiff's  pleading  in  the  present 
case,  counsel  for  the  defendant  cites  to  us 
a  long  line  of  decisions  commencing  with 
Frlsch  V.  Caler,  21  Cal.  71,  wherein  it  has 
been  repeatedly  held  that  the  allegation 
that  the  defendant  "has  refused  and  still 
refuses  to  pay"  is  but  a  conclusion  of  the 
pleader  and  wholly  Insufficient  as  an  alle- 
gation of  nonpayment. 

That  the  defendant  "  ♦  •  •  refused  to 
pay  ♦  •  •  the  purchase  price  of  said 
grain  or  any  part  thereof  is  the  allegation 
quoted  and  complained  of  by  counsel  for  the 
defendant  In  the  present  case.     It  may  be 
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that  tbls  allegation,  as  quoted,  would  not 
surrlve  tbe  test  of  tbe  rule  declared  In  the 
cases  cited.  Tbls  quotation,  howerer,  omits 
a  material  part  of  the  allegation  of  the  com- 
plaint upon  tbe  subject  of  nonpayment 
which,  when  read  in  conjunction  with  other 
allegations  of  the  complaint,  may  be  fairly 
said  to  show  and  support  tbe  fact  of  non- 
imyment  Tbe  entire  allegation  of  the  plaln- 
tifTs  complaint  which  purports  to  plead  the 
fact  of  nonpayment  reads  as  follows:  "That 
said  R.  M.  Dlgges  failed  and  refused  to 
accept  said  grain  and  to  perform  his  agree- 
ment, and  refused  to  pay  said  B.  A.  Eaton 
the  i>urcbase  price  of  said  grain  or  any  part 
thereof."  In  addition  to  the  foregoing  the 
plaintiff's  complaint  alleged  "that  because 
of  the  refusal  and  failure  of  said  R.  M. 
Digges  to  accept  said  grain  and  to  pay  said 
E.  A.  Euton  therefor  the  agreed  price  said 
Ef.  A.  Eaton  was  compelled  to  sell  said  grain 
to  another  person."  It  will  thus  be  seen 
that  the  sum  and  substance  of  all  tbe  alle- 
gations of  the  plaintiff's  complaint  is  that 
defendant  not  only  refused,  but  failed,  to 
pay  "the  purchase  price  of  said  grain  or  any 
part  thereof."  To  fail  means  to  leave  un- 
performed; to  omit;  to  neglect  (Bouv.  Law 
Die.) ;  and  therefore  tbe  allegation  that  the 
defendant  failed  to  pay  was  a  direct  allega- 
tion of  nonpayment 

If  ever  there  was  any  doubt  in  the  mind 
of  tbe  defendant  as  to  whether  or  not  he 
was  charged  with  nonpayment  of  the  pur- 
chase price  of  the  grain,  that  doubt  must 
have  been  dispelled  by  a  consideration  of 
other  allegations  of  the  complaint,  which 
show  that  the  grain,  because  of  his  failure 
to  pay,  was  sold  and  delivered  to  another 
person. 

Upon  a  careful  perusal  of  the  cases  cited 
and  relied  upon  by  counsel  for  the  defend- 
ant, it  will  be  observed  that  in  some  of 
them  tbe  defect  In  pleading  the  fact  of  non- 
payment was  pointed  out  by  special  demur- 
rer (Roberts  v.  Treadwell,  50  CaL  520; 
Scroufe  v,  CJay,  71  Cal.  123,  11  Pac.  882; 
Richards  v.  Travelers'  Ins.  Co.,  80  Cal.  506, 
22  Pac.  939;  Hurley  t.  Ryan,  119  Cal.  72, 
51  Pac.  20;  Hawley  v.  Brownstone,  123  Cal. 
643,  56  Pac.  468) ;  and  in  many,  if  not  all, 
of  them  It  will  be  found  that  the  conclusion 
of  the  pleader  was  not  aided  and  reinforced, 
as  happened  in  the  present  case,  by  other 
allegations  showing  and  supporting,  either 
directly  or  indirectly,  the  fact  of  nonpay- 
ment (Barney  v.  Vigoreaux,  02  Cal.  631,  28 
Pac.  678 ;  Richards  v.  Travelers'  Ins.  Co.,  su- 
pra; Hurley  v.  Ryan,  supra). 

[2]  In  short,  it  cannot  be  said  in  the  pres- 
ent case  that  the  complaint  as  a  whole  shows 
a  total  failure  to  plead  the  fact  of  nonpay- 
ment ;  and  therefore  the  defect,  if  any,  in 
the  plaintitTs  allegation  of  that  fact  was, 
la  the  abiseuce  of  a  special  demurrer,  cured 
by  the  Judgment.  Penrose  v.  Winter,  135 
CaL  289,  67  Pac.  772. 


[3]  Tbe  defendant  makes  the  further  point 
that  the  complaint  Is  fatally  defective,  be- 
cause it  is  not  alleged  therein  that  tbe  plain- 
tiff was  the  owner  at  the  commencement  of 
the  action  of  the  claim  assigned  to  and  sued 
on  by  blm.  In  the  absence  of  a  demurrer 
specifically  upon  this  objection,  the  point  will 
not  be  considered.  Irish  v.  Sunderhaus,  122 
Cal.  308,  54  I'ac.  1113;  Krleger  t.  Feeny,  14 
Cal.  App.  538,  112  Pac.  901. 

[4]  The  defendant's  demurrer,  among  other 
things,  specified  that  tbe  plaintiff's  complaint 
was  uncertain  In  this :  That  it  did  not  allege 
the  precise  date  upon  which  the  grain  was 
tendered  to  tbe  defendant.  Tbe  allegatioa 
of  the  complaint  in  this  behalf  is  to  the  effect 
that  such  tender  was  made  between  April  15 
and  September  1,  1910.  Assuming  that  the 
defendant  was  entitled  to  have  tbe  date  of 
the  alleged  tender  stated  with  greater  par- 
ticularity, It  does  not  appear  that  the  failure 
to  do  so  resulted  in  any  substantial  injury  or 
disadvantage  to  the  defendant  in  tbe  prepara- 
tion and  presentation  of  his  pleading  and  evi- 
dence in  defense  of  the  action.  This  being  so, 
it  must  be  held,  after  Judgment  rendered  upon 
the  facts,  that  the  error,  if  any,  in  overruling 
the  demurrer  in  the  particular  stated  was 
harmless.  Huffner  v.  Sawday,  153  CaL  86, 
94  Pac.  424;  Krleger  v.  Feeny,  supra. 

[5]  The  sufficiency  of  the  evidence  to  sup- 
port the  verdict  and  Judgment  is  disputed 
by  the  defendant.  The  contention  in  this 
instance  Is  that  the  plaintitTs  evidence  failed 
to  show  that  the  grain  contracted  for  had 
actually  been  delivered  to  the  defendant  be- 
fore the  expiration  of  the  time  expressed  in 
the  contract.  Tbe  evidence  adduced  upon  the 
trial  on  the  subject  of  delivery  is,  in  sub- 
stance, as  follows:  In  due  season,  subsequent 
to  the  execution  of  the  contract  in  contro- 
versy, plaintlfTs  assignor  procured  6(X>  tons 
tons  of  barley  of  the  grade  called  for,  and 
stored  the  same  in  separate  lots  in  several 
warehouses  located  at  different  points  in  tbe 
Salinas  valley.  In  the  month  of  July  plain- 
titTs assignor  notified  defendant  that  the 
grain  was  ready  for  delivery,  and  tendered 
him  the  warehouse  receipts  therefor.  The 
defendant,  however,  refused  to  accept  said 
grain  at  this  time,  claiming  that  he  was  not 
compelled  to  do  so  by  tbe  terms  of  the  con- 
tract until  the  last  day  of  August,  1910. 
Thereafter  plaintitTs  assignor,  apparently  for 
the  purpose  of  avoiding  any  future  con- 
troversy arising  out  of  a  construction  of  the 
contract,  assembled  and  stored  the  500  tons 
of  grain  in  a  warehouse  at  San  Lucas,  in  the 
Salinas  valley,  Monterey  county,  from  which 
point  the  freight  rate  to  San  Francisco  was 
$S  per  ton.  The  assembling  of  the  grain  at 
San  Lucas  was  completed  on  the  29th  day  of 
August,  1910,  whereupon  plalntllTs  assignor 
gave  negotiable  warehouse  receipts  for  the 
grain  to  a  Mr.  Walker,  with  instruetious  to 
deliver  tUem  to  the  defendant  uiwu  the  pay- 
ment of  the  purchase  price  of  the  grain. 
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Walker  made  diligent  liKinlry  and  search  for 
the  defendant,  but  at  this  time  he  could  not 
be  fonnd  at  his  home  In  King  City,  nor  else- 
where in  Monterey  county,  because  of  his  ab- 
sence in  San  Frandaco.  Being  unable  to  lo- 
cate the  defendant  In  person,  plaintiff's  as- 
signor immediately  caused  a  written  and 
signed  notice  to  be  left  with  the  person  in 
charge  of  the  defendant's  residence,  wherein 
he  was  notified  that  the  grain  contracted  for 
was  in  the  warehouse  of  the  Southern  Pacific 
Milling  Company  at  San  Lucas ;  that  negoti- 
able warehouse  receipts,  properly  indorsed, 
coTerlng  the  amount  and  grade  of  grain 
called  for  were  in  the  possession  of  0.  B. 
Walker  of  King  City,  the  home  of  the  defend- 
ant; that  upon  payment  of  the  purchase 
price  of  the  grain  these  warehouse  receipts 
would  be  delivered  to  him  or  to  his  order. 
This  notice  concluded  with  the  clause  that 
"the  grade  of  barley  Is  the  same  as  pur- 
chased by  you,  and  you  will  find  everything 
Just  as  our  agreement  required."  At  the 
same  time  that  this  notice  was  left  at  the 
house  of  the  defendant  a  duplicate  thereof, 
addressed  to  him,  was  deposited  in  the  Unit- 
ed States  post  office  at  King  City,  and  In  due 
course  of  mall  was  received  by  him.  The 
defendant  returned  from  San  Prandsco  to 
his  home  In  King  City  about  9  o'clock  on  the 
night  of  August  31,  1910,  and  on  the  follow- 
ing morning  the  above-mentioned  notice  was 
handed  to  him  by  his  sister-in-law,  who  had 
received  it  from  the  plaintiff's  assignor.  Un- 
der these  clrcum.stances  It  is  Idle  to  contend 
that  the  plaintiff's  assignor  made  neither  a 
timely  tender  of  delivery  nor  a  valid  offer  to 
perform.  The  transfer  of  negotiable  ware- 
house receipts  Is  a  symbolical  delivery  of  the 
goods  called  for  by  them,  and  passes  the  title 
thereto  as  effectually  as  If  an  actual  delivery 
had  been  made.    Civ.  Code,  f  1858b. 

[6,  7]  It  will  not  be  disputed  that  the  de- 
fendant was  entitled  to  an  opportunity  to  In- 
spect the  grain  before  accepting  the  same 
and  paying  the  price  therefor.  This,  how- 
ever, he  was  Invited  to  do  by  the  very  terms 
of  the  notice  which  was  left  at  his  residence 
and  also  mailed  to  him.  Inasmuch  as  the 
contract  In  controversy  failed  to  designate 
the  particular  warehouse  in  which  the  grain 
was  to  be  assembled,  it  must  be  conceded 
that  the  defendant  was  entitled  to  notice  of 
the  time  and  place  at  which  delivery  would 
be  made  a  reasonable  time  In  advance  there- 
of. It  may  also  be  conceded  that  the  giving 
of  such  notice  prior  to  the  expiration  of  the 
time  limited  in  the  contract  was  essential  to 
a  proper  performance  of  the  contract  Such 
notice,  however,  was,  we  think,  given  withtu 
the  time  limited  In  the  contract,  and  suffl- 
clently  In  advance  of  the  day  fixed  for  dellv- 
evy  to  have  afforded  the  defendant  a  reason- 
able opportunitjT  for  inspection  before  accept- 
ance and  payment  Under  defendant's  own 
con.'itruction  of  the  contract  he  was  not  com- 


pelled to  accept  delivery  until  the  very  last 
day  mentioned  therein.  Acquiescing  In  this 
construction  plalntlflTs  assignor  fixed  August 
31,  1910,  as  the  date  upon  which  delivery 
would  be  made,  and  some  two  or  three  days 
prior  thereto  diligently  and  in  good  faith 
sought  the  defendant  for  the  purpose  of  mak- 
ing a  tender  of  delivery  and  giving  notice  of 
the  time  and  place  fixed  therefor.  Falling  to 
find  the  defendant,  plaintifTs  assignor  em- 
ployed the  only  means  available  to  him  for 
making  a  tender  of  delivery  and  giving  the 
notice  required.  Whether  the  defendant's 
absence  from  his  home  was  intentional  or 
otherwise  is  of  no  consequence.  In  either 
event  plaintiff's  assignor  was  Justified  In  em- 
ploying the  method  he  did  of  notifying  de- 
fendant of  the  time  and  place  fixed  for  de- 
livery and  making  tender  thereof.  That  such 
tender  and  notification  was  not  received  until 
after  the  expiration  of  the  time  limited  by 
the  contract  was  the  fault  of  the  defendant 
and  not  the  neglect  of  plaintlfTa  assignor,  and 
therefore  the  defendant  will  not  be  heard  to 
complain.    Ovil  Code,  f$  1511,  1512. 

Complaint  is  made  of  certain  rulings  of  the 
trial  court  upon  the  admission  and  rejection 
of  evidence.  In  response  to  these  It  will  suf- 
fice for  us  to  say  that  we  have  considered  the 
points  made  In  this  behalf,  and  upon  an 
examination  of  the  record  find  that  they  are 
not  well  taken. 

It  la  insisted  that  the  trial  court  Instructed 
the  Jury  that  "there  Is  only  one  tender,  and 
that  Is  August  31,  1910."  This  contention  ia 
not  warranted  by  the  record.  The  language 
quoted  was  not  contained  In  any  charge  to 
the  Jury,  but  is  to  be  found  in  the  trial 
court's  remarks  In  ruling  upon  an  objection. 
That  It  was  not  Intended  for  or  considered  by 
the  Jury  Is  plainly  apparent;  and  when  read 
in  connection  with  all  that  was  said  by  the 
trial  court  It  Is  equally  clear  that  the  court 
was  not  expressing  an  opinion  upon  any 
question  of  fact  in  issue  in  the  case. 

We  are  satisfied  that  the  defendant's  re- 
quested instructions  were  properly  refused, 
and  that  upon  the  whole  the  case  was  fairly 
tried  and  Justly  determined. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  MUBPHBY,  Judge  pro  tem.; 
HALLs  J. 


DEAN  T.  HAWES.    (Civ.  1,133.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Feb.  28,  1013.) 

1.  Vendob  and  Pubchaser  (5  323*)— Option 
TO  Reoonvet— Tendee— NECEflsiTr  —  Use- 
less Act. 

Where,  in  an  action  for  breach  of  defend- 
ant's contract  to  accept  a  reconveyance  of 
certain  land  which  he  conveyed  to  plaintiff,  the 
evidence  showed  that  within  the  time  specified 
plaintiff  notified  defendant  orally  and  in  writ- 
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ing  that  she  accepted  the  option  to  reconver 
and  offered  to  make  a  deed,  on  defendant  com- 
plying with  the  conditions  of  the  option,  which 
he  uniformly  refused  to  do  and  finally  confess- 
ed financial  inability  to  do,  plaintiff  waS  not  re- 
quired to  make  an  actual  tender  of  a  sufficient 
deed  of  reconveyance  in  order  to  put  defendant 
in  default. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  948-950;  Dec.  Dig.  § 
323.*] 

2.  Vendor  and  Pubchaseb  (S  329»)  — Con- 
tract TO  ACCEPT  Reconveyance— Bbeach— 
Dakaoes— Evidence. 

In  an  action  for  breach  of  a  contract  to 
accept  a  reconveyance  of  certain  land,  evidence 
of  the  value  of  the  land  to  plaintiff  was  insuffi- 
cient to  sustain  a  recovery  of  damages,  under 
Civ.  Code,  $  3307,  providing  that  the  detriment 
caused  by  the  breach  of  an  agreement  to  pur- 
chase real  property  is  the  excess,  if  any,  of 
the  amount  which  would  have  been  due  to  the 
seller  under  the  contract  over  the  value  of  the 
land  to  him,  since  under  such  section  the  meas- 
ure of  damages  is  the  difference  between  the 
contract  price  and  the  market  value  of  the 
land  at  the  time  of  the  breach,  and  not  the 
difference  between  the  contract  price  and  what 
plaintiff  may  think  the  land  is  worth  to  him. 
[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  i  052;  Dec.  Dig.  |  32©. ♦] 

Appeal  from  Superior  Court,  Santa  Cruz 
County ;  Lucas  F.  Smith,  Judge. 

Action  by  Henrietta  S.  Dean  against 
George  W.  Hawes.  Judgment  for  plalntifT, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

George  W.  Hawes,  In  pro.  per.  (Franlc  T. 
Poore,  of  San  Francisco,  of  counsel),  for  ap- 
pellant Charles  B.  Younger,  of  Santa  Cru2, 
for  respondent. 

LENNON,  P.  J.  In  this  action  the  plain- 
tiff sued  for  and,  upon  the  verdict  of  a  Jury, 
procured  a  judgment  against  the  defendant 
In  the  sum  of  $000  as  damages  for  the  alleg- 
ed breach  of  an  agreement  to  purchase  real 
estate.  The  defendant  has  appealed  from 
the  judgment,  and  from  an  order  denying 
a  new  trial,  upon  the  judgtuent  roll  and  a 
statement  of  the  case,  which  purports  to 
show  all  of  the  evidence  taken  upon  the 
trial. 

The  plaintiff's  cause  of  action  as  pleaded 
is  founded  substantially  upon  the  following 
facts:  The  defendant,  in  consideration  of  the 
sum  of  $800,  executed  to  plaintiff  a  deed, 
dated  October  31,  1908,  purporting  to  convey 
to  plaintiff  the  defendant's  undivided  one- 
half  interest  in  certain  real  property  situate 
in  the  county  of  Santa  Cruz.  The  plaintiff 
has  ever  since  been  the  owner  in  fee  of  the 
Interest  so  conveyed  to  her,  free  and  clear  of 
all  Incumbrances.  Contemporaneously  with 
the  execution  of  the  deed  referred  to  the  de- 
fendant made  and  delivered  to  plaintiff  the 
following  memorandum  of  agreement: 

"Santa  Cruz,  Cal.,  October  31,  1908. 

"This  Is  to  certify  that  I  have  this  day 
sold  to  Henrietta  S.  Dean  a  one-half  Inter- 
est In  a  certain  tract  of  land.  Now,  there- 
fore, should  she  so  desire  I  hereby  agree  to 


take  the  land  back,  allowing  her  ten  pet 
cent  on  the  investment,  at  any  time  after 
one  year  and  within  two  years  from  this 
date.  The  party  owning  the  other  half-inter- 
eet  is  W.  H.  Lamb;  the  amount  is  six 
acres."  [Signed]    George  W.  Hawes." 

On  November  1,  1909,  tiie  plaintiff  accept- 
ed the  option  of  reconveyiug  to  the  defend- 
ant the  land  described  In  the  defendant's 
deed  and  memorandum  of  agreement  of  Oc- 
tober 31,  1908,  by  so  informing  the  defend- 
ant, and  at  the  same  time  offered  to  make 
a  deed  of  the  property  to  defendant  upon 
the  payment  of  the  sum  of  $800,  the  original 
and  agreed  purchase  price  of  the  property, 
plus  the  sum  of  |80,  which  was  the  10  per 
cent  profit  provided  for  in  the  defendant's 
memorandum  of  agreement  Thereafter  and 
from  time  to  time  the  plaintiff  offered  upon 
the  conditions  stated  to  execute  such  deed 
to  the  defendant,  bat  he  declined  and  re- 
fused to  accept  plaintiff's  offer,  and  finally 
repudiated  the  entire  transaction. 

The  value  to  the  plaintiff  of  the  land  sold 
to  her  was  alleged  at  no  time  to  be  In  ex- 
cess of  the  sum  of  $500;  and  because  of 
this  the  plaintiff  claimed  that  she  was  dam- 
aged by  the  defendant's  breach  of  his  agree- 
ment to  purchase. 

The  defendant's  answer,  in  effect,  admit- 
ted the  execution  of  the  deed  and  the  mem- 
orandum of  agreement  in  connection  there- 
with, but  practically  denied  every  other  ma- 
terial allegation  of  the  complaint 

At  the  outset  defendant  contends  that  the 
plaintiff's  complaint  shows  that  the  transac- 
tion in  suit  was  intended  as  a  mortgage, 
and  that  the  action  was  one  to  foreclose  a 
mortgage,  rather  than  one  for  damages  In 
breach  of  contract  In  support  of  this  con- 
tention the  defendant  Insists  that  the  plain- 
tiff's complaint  and  proof  proceeded  upon 
the  theory  that  the  deed  from  the  defendant 
to  plaintiff  was  intended  as  a  mortgage. 

The  complaint  speaks  for  itself,  and  ob- 
viously It  Is  not  susceptible  of  the  construc- 
tion contended  for  by  the  defendant;  and 
the  evidence  upon  the  whole  case  shows  that 
the  action  was  defended,  tried,  and  deter- 
mined upon  the  theory  that  it  was  one  sole- 
ly for  damages  arising  out  of  the  breach  of 
a  contract. 

[1]  The  sutfldency  of  the  evidence  to  su])- 
port  the  verdict  and  judgment  Is  challenged 
in  several  particulars;  but  only  two  of  the 
specifications  of  insufflclency  are  worthy  of 
notice.  The  first  Involves  the  point  that  the 
defendant  was  never  in  default,  because, 
as  it  is  alleged,  the  plaintlfTs  evidence  does 
not  show  a  tender  to  the  defendant  of  a 
good  and  sufficient  deed  of  reconveyance 
within  two  years  of  the  date  of  the  original 
deed  to  the  plaintiff.  Conceding  this  to  be 
so,  the  plaintiff's  evidence,  on  the  otber 
hand,  shows  that  upon  the  expiration  of  one 
year,  and  within  two  years  from  the  date  of 
the  agreement  in  question,  she  notified  the 
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defendant  orally  and  In  writing  that  She  ac- 
cepted the  option  to  reconvey,  and  at  the 
same  time  offered  to  make  a  deed  to  the  de- 
fendant upon  his  comidlance  with  the  oondl- 
tions  of  the  option.  The  plalntUTs  evidence 
further  shows  that  from  time  to  time  there- 
after she  made  repeated  demands  upon  the 
defendant  to  falflll  his  contract,  but  In  each 
instance  he  refused  because  of  his  confessed 
financial  Inability  to  do  so,  and  Anally  i^u- 
dlated  the  entire  transaction.  It  la  very 
apparent  from  the  conduct  and  attitude  of 
the  defendant  (who,  by  the  way,  la  an  at- 
torney at  law  and  was  the  legal  adviser  of 
the  plaintiff  at  the  time  of  the  transaction) 
that  be  never  Intended  at  any  time  prior  to 
the  commencement  of  the  action  to  perform 
his  contract  with  the  plaintiff,  and  that  If 
a  deed  from  the  plaintiff  had  been  made  and 
tendered  to  blm  by  the  plaintiff  within  the 
time  specified  In  the  contract  It  would  not 
have  been  accepted.  In  brief.  It  Is  clear 
from  the  plaintiff's  testimony  that  the  tend- 
er of  a  deed  to  the  defendant  would  have 
been  an  idle  and  a  useless  act,  and  under 
such  circumstances  It  was  unnecessary  to 
malce  such  tender  In  order  to  put  the  defend- 
ant In  default 

[2]  The  second  specification  of  the  Insufli- 
cieucy  of  the  evidence  to  support  the  verdict 
and  Judgment  presents  the  point  that  the 
plaintiff  wholly  failed  in  her  proof  upoii 
the  Issue  of  damages. 

This  point  is  well  taken  and  necessitates 
a  reversal  of  the  Judgment  The  plaintiff's 
case  was  rested  upon  her  testimony  alone. 
Upon  the  subject  of  the  value  of  the  proper- 
ty at  the  time  of  the  defendant's  alleged 
breach  of  his  contract,  she  testified  literally 
and  substantially  as  follows:  On  direct  ex- 
amination :  "Question :  What  was  the  value 
of  the  property  to  you  that  Mr.  Hawes  has 
conveyed  to  you  and  does  not  want  to  take 
back 'if  Answer:  I  really  don't  Imow  how  to 
answer  the  question.  It  is  really  not  worth 
any  money  value  to  me.  It  was  the  money  I 
wanted  Instead  of  land.  •  •  *  Question: 
The  land,  then,  to  you  Is  of  no  value?  An- 
swer: I  don't  Just  hardly  know  how  to  an- 
swer It  I  have  it  as  security  do  you  mean? 
Question :  In  other  words,  the  land  Itself  you 
don't  want  to  own?  Answer:  No;  I  don't 
want  the  land  at  all.  Question :  You  don't 
want  to  have  the  land  at  all?  Answer :  No. 
Question:  In  this  complaint  it  is  alleged 
that  the  value  does  not  exceed  $500  to  you. 
Is  that  so  or  not?  Answer :  No ;  it  Is  not." 
Upon  cross-examination:  "I  don't  know 
what  the  cash  value  of  the  property  Is,  nor 
what  it  was  on  October  31.  1908.  *  •  • 
I  don't  know  what  the  value  of  the  property 
between  October  31,  1909,  and  October  31, 
1910,  was.  I  said  the  property  was  not 
worth  to  exceed  $300  to  me.  Question: 
•  •  •  Within  two  years  after  the  31st  of 
October,  1908,  what  was  this  property  worth 
to  you?  Answer:  I  don't  know;  I  did  not 
make  au  estimate;    I   wanted  the  money. 


Question:  X<ra  don't  knowT  Answer:  No; 
i  am  not  a  real  estate  man,  and  I  don't  know. 
Question:  Yon  don't  know?  Answer:  No, 
sir." 

Aside  from  repetitions  and  volunteer  state- 
ments of  the  witness,  which  latter  were  for- 
eign to  the  question  of  value,  the  foregoing 
constitutes  the  entire  testimony  upon  which 
the  plaintiff  depended  for  proof  of  the  dam- 
age alleged  to  have  been  sustained  by  her  be- 
cause of  the  defendant's  breach  of  the  con- 
tract sued  upon.  And  opposed  to  this  was 
tile  evidence  of  the  defendant  who  testified 
positively  that  at  the  time  of  the  execution 
of  the  deed  from  the  defendant  to  plaintiff 
and  at  all  times  thereafter  the  property  de- 
scribed therein  was  worth  not  less  than  |1,- 
000.  In  addition  several  other  witnesses 
were  called  for  the  defendant,  who  testified 
that  they  knew  the  property  and  its  value. 
They  testified  in  effect  that  the  property  was 
worth  from  $360  to  $400  per  acre  at  the 
time  of  its  sale  to  the  plaintiff  and  at  all 
times  thereafter.  Finally,  upon  behalf  of  the 
defendant,  W.  H.  Iiamb,  "the  party  owning 
the  other  one-half  Interest,"  testified  that  he 
knew  the  property  and  its  value;  that  it 
consisted  of  six  acres,  which  on  October  31, 
1908,  and  at  all  times  thereaftM:  was  worth 
$300  per  acre.  In  other  words,  the  uncontra- 
dicted evidence  produced  on  behalf  of  the  de- 
fendant was  to  the  effect  that  the  value  of 
the  three  acres  sold  to  plaintiff  was  at  the 
time  of  the  execution  of  the  deed  from  de- 
fendant to  plaintiff  and  at  all  times  there- 
after from  $900  to  $1,200. 

The  measure  of  damages  in  actions  of  this 
character  is  to  be  found  In  section  3.W7  of 
the  Civil  Code,  which  declares  that  "The  det- 
rlment  caused  by  the  breach  of  an  agree- 
ment to  purchase  an  estate  in  real  property, 
is  deemed  to  be  the  excess,  If  any,  of  the 
amount  which  would  have  been  due  to  the 
seller,  under  the  contract,  over  the  value  to 
him." 

In  the  presentation  of  the  plalntlfTs  case 
her  counsel  evidently  proceeded  upon  the 
theory  that  the  Code  section  Just  cited  meas- 
ures the  damage  for  the  breach  of  a  contract 
to  purchase  real  estate  by  the  vendor's  Indi- 
ridual  and  whimsical  notion  of  the  value  of 
the  property  to  him,  In  utter  disregard  of  the 
price  which  it  would  bring  In  the  open  mar- 
ket. The  trial  court,  as  indicated  by  its  rul- 
ings upon  the  admission  of  evidence  and  In 
Its  charge  to  the  Jury,  apparently  acquiesced 
in  this  construction  of  the  Code  section  un- 
der consideration,  and  literally  limited  the 
damage  caused  by  the  breach  of  a  contract 
to  purchase  real  estate  to  the  excess  "over 
the  value  to  him"  with  whom  the  contract 
was  made,  of  the  amount  which  would  have 
been  due  upon  performance  of  the  contract. 

That  this  construction  of  the  Code  section 
In  question  was  never  contemplated  by  the 
Legislature  Is  manifest  from  the  obvious  In- 
justice and  absurdity  following  Its  appUca- 
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tlon  Id  tbe  present  caEe^wbereln  and  T^bere- 
by  the  plaintiff,  in  eff^  was  permitted  to 
retain  tbe  ownership  of  land  worth  from 
$900  to  $1,200,  and  at  the  same  time  was 
awarded  damages  in  tbe  sum  of  $500  for  tbe 
breacb  of  a  contract  to  purchase  tbe  same 
land.  Uberally  construed  In  accordance  with 
its  spirit  and  tbe  plain  purpose  of  Its  enact- 
ment, tbe  rale  enunciated  in  that  section 
means  that  in  actions  for  damages  for  the 
breach  of  a  contract  such  as  Is  pleaded  here 
the  sum  recoTerable  as  compensation  for  the 
breach  Is  tbe  difference  between  the  con- 
tract price  and  tbe  market  value  of  tbe  land 
at  the  time  of  the  breach.  This  in  effect, 
was  the  construction  placed  upon  said  sec- 
tion in  the  case  of  Drew  t.  Pedlar,  87  Cal. 
443,  25  Pac.  749,  22  Am.  St  Rep.  257,  where 
It  is  said  that  "the  general  rule  of  damages 
on  failure  of  the  vendee  to  take  the  proper- 
ty purchased  and  pay  for  tbe  same  would  be 
the  actual  loss  sustained  by  the  vendor  there- 
by, which  would  ordinarily  be  tbe  difference 
between  the  actual  contract  price  and  the 
actual  value  of  tbe  land  at  tbe  time  of  the 
breach  If  tbe  property  shall  have  declined  in 
value." 

Tested  by  this  construction  of  tbe  rule,  the 
plaintiff's  case  utterly  failed  to  show  that 
she  was  damaged  by  tbe  breach  complained 
of,  as  found  by  the  Jury,  in  the  sum  of  $500, 
or  in  any  other  sum.  Hers  was  the  only  tes- 
timony Introduced  upon  her  case  to  support 
tbe  allegation  and  issue  of  damage;  but  as 
has  been  shown,  she  did  not  even  pretend  to 
know  what  the  actual  value  of  the  property 
was  at  any  time,  and  her  entire  testimony 
upon  this  phase  of  tbe  case  was  directed 
solely  to  tbe  question  as  to  what  the  value 
of  tbe  property  was  to  her  individually,  and 
excluded  all  consideration  of  tbe  price  for 
which  it  could  be  sold  in  the  open  market 
Clearly  such  testimony  did  not  meet  tbe  re- 
quirements of  the  rule  stated,  nor  respond  in 
any  degree  to  the  issue  of  damages.  It  must 
therefore  be  held  that  the  plaintiff's  case  as 
presented  and  submitted  to  the  jury  was 
totally  lacking  In  evidence  upon  a  vital  issue 
of  the  case ;  and  In  view  of  the  positive  tes- 
timony of  the  witnesses  for  the  defendant 
upon  the  subject  of  value  there  is  no  escape 
from  the  conclusion  that  tbe  verdict  and 
Judgment  are  not  only  not  supported  by 
the  evidence,  but  are  clearly  contrary  there- 
to. This  phase  of  the  case  is  disposed  of  by 
counsel  for  the  plaintiff  by  tbe  bald  state- 
ment that  the  evidence  upon  the  whole  case 
is  in  substantial  conflict;  and  that  inasmuch 
as  the  Jury,  and  the  trial  court  upon  a  mo- 
tion for  a  new  trial,  each  saw  fit  to  accept 
tbe  testimony  of  tbe  plaintiff  rather  than 
that  of  the  witnesses  for  the  defense,  the 
Judgment  is  not  open  to  attack  upon  tbe 
ground  of  tbe  insufiSdency  of  tbe  evidence  to 
support  it.  In  this  connection  it  is  orged 
that  the  Jury  and  tbe  trial  court  were  Justi- 


fied in  rejecting  the  testimony  of  tbe  wit- 
nesses for  the  defense,  because,  as  It  is 
claimed,  their  estimates  of  the  value  of  tbe 
property  were  obviously  Inflated.  The  rec- 
ord before  ns  does  not  justify  the  latter  con- 
tention, nor  does  It  appear  that  the  testi- 
mony of  tbe  witnesses  for  the  defense  were 
80  Inberently  Improbable  as  to  be  unworthy 
of  belief;  and  therefore  it  should  not  have 
been  absolutely  Ignored  either  by  the  Jury  or 
tbe  trial  court 

However  that  may  be,  the  record  shows, 
as  we  have  already  indicated  a  case,  not  of 
conflicting  evidence,  but  rather  one  wherein 
there  is  a  total  lack  of  evidence  to  support 
the  cause  of  action  pleaded  and  relied  upon 
for  a  Judgment,  and  assuming,  without  con- 
ceding, that  the  Jury  was  Justified  in  reject- 
ing the  proof  presented  upon  behalf  of  tbe 
defendant  the  fact  remains  nevertheless  that 
the  plaintiff  wholly  faUed  in  her  proof  npon 
tbe  issue  of  damage;  and  therefore,  upon 
the  facts  of  the  case  as  presented,  she  should 
have  been  nonsuited,  or  the  Jury  directed  to 
bring  in  a  verdict  for  the  defendant 

The  judgment  and  order  appealed  from 
are  reversed,  and  the  cause  remanded  for  a 
new  trial. 

We  concur:    HAIil^  J.;    MURPHBT,   J, 

pro  tern. 


WILLIAMS  V.  POMONA  VALLEY 

HOSPITAL   ASS'N. 

(Civ.  1,264.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.    Feb.  28,  1913.     Rehearint;  Denied 
by  Supreme  Court  April  29,  1913.) 

1.  Hospitals  (f  8*) — Actions  for  Injttbies — 

InSTBVCTIOKS— CONFOBIOTY  TO  PLKAOIIIOS— 

"Man  NEE." 

In  a  patient's  action  against  the  proprietor 
of  a  hospital  for  injuries  alloiced  to  have  been 
cauBed  by  the  act  of  a  nurse  in  placing  hot-wa- 
ter bags  on  or  abont  plaintiff's  feet  in  snch  a 
careless  and  negligent  manner  that  hia  feet  were 
burned  and  scaldei,  instructions  that  plaintiff 
could  recover  only  if  the  burns  were  the  proxi- 
mate result  of  the  manner  of  placing  the  hot- 
water  bag,  and  not  if  they  resulted  because  it 
was  too  hot,  and  that  tbe  fact  that  his  feet  were 
burned  was  not  evidence  of  negligence,  but  that 
whether  the  nurse  was  negligent  must  be  de- 
termined by  the  circumstances  as  they  existed 
when  she  applied  the  hot-water  bag  and  not  by 
what  afterwards  happened,  were  erroneous  and 
gave  too  restricted  a  construction  to  the  com- 
plaint, since  the  word  "manner"  means  the  way 
of  doing  anything,  and  construing  the  complaint 
liberally  so  as  to  work  substantial  justice  as 
required  by  Code  Civ.  Proc.  §  452,  included  the 
subsequent  observation  and  examination  for  the 
purpose  of  ascertaining  the  effect  of  the  applica- 
tion of  the  hot-water  bag. 

lEd.   Note. — For  other  cases,   see  Hospitals, 
Cent  Dig.  {  14;   Dec.  Dig.  |  8.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  5,  pp.  43.33-4337.1 

2.  noBPiTALs  (J  7*)— Liability  fob  In  juries. 

It  was  as  much  the  duty  of  a  nurse  in  a 
hospital  dealing  with  an  unconscious  patient 
unable  to  care  for  himself  in  applying  hot-water 
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bags  to  observe  the  effect  of  such  application  as 
to  test  the  temperature  of  the  water  before  ap- 
plying. 

[Ed.  Note.— For  other  cases,  see  Hospitals, 
Cent  Dig.  S  13;  Dec.  Dig.  §  7.*] 

Appeal  from  Sui)erlor  Conrt,  Los  Angeles 
Ck>unt7;   Paul  J.  McCormlck,  Judge. 

Action  by  C.  A.  C.  Williams  against  the 
Pomona  Valley  Hospital  Association.  From 
a  Judgment  for  defendant,  and  an  order 
denying  a  new  trial,  plaintiff  appeals.  Re- 
versed. 

H.  A.  Bajrclay,  of  Xx)8  Angeles,  for  appel- 
lant Kdwin  A.  Meserve,  of  Los  Angeles 
(Panl  H.  McPherrln,  of  Los  Angeles,  of  coun- 
sel), for  respondent 

ALLBN,  P.  J.  Tills  action  was  one  to  re- 
cover on  account  of  personal  injuries  occa- 
sioned by  reason  of  alleged  negligence  on  de- 
fendant's part  Tlie  complaint  alleges  plain- 
tiff's entrance  as  a  patient  in  defendant's 
hospital ;  that,  while  In  said  hospital  and  un- 
conscious, a  servant  of  defendant  placed  hot- 
water  bags  on  or  about  plaintiff's  feet  in  such 
a  careless  and  negligent  manner  that  plain- 
tiff's feet  were  badly  burned  and  scalded, 
from  which  he  suffered  damages.  The  an- 
swer admits  the  allegations  of  the  complaint, 
other  than  the  averment  of  negligence,  the 
extent  of  the  injuries  claimed,  and  the  ex- 
penditure the  basis  of  special  damages.  The 
case  was  heard  by  a  jury  and  resulted  In  a 
verdict  for  defendant  and  judgment  accord- 
ingly, from  which  judgment  and  an  order 
denying  a  new  trial,  plaintiff  appeals. 

[1J  The  errors  assigned  by  appellant  are 
numerous;  the  principal  one,  and  the  error 
which,  to  our  minds,  is  most  prominent  aris- 
es from  the  action  of  the  court  in  giving  the 
following  Instructions: 

"(20)  Plaintiff  ha3  confined  his  allegations 
of  negligence  and  carelessness  to  the  manner 
of  the  placing  of  the  hot-water  bag  on  or 
about  plaintiff's  feet  and,  in  order  to  find 
for  the  plaintiff,  it  must  have  been  shown  to 
you  by  a  preponderance  of  the  evidence  in 
this  case:  First,  that  the  hot-water  bottle 
was  placed  on  or  about  plaintiff's  feet  in  a 
careless  and  negligent  manner ;  and,  second, 
that  the  burns  resulted  from,  and  were  the 
direct  and  proximate  result  of,  the  manner 
of  the  placing  of  the  hot- water  bag  or  bot- 
tle." 

'•(21)  Plaintiff,  in  his  complaint,  has  not 
charged  that  any  employe  «of  the  defendant 
was  negligent  or  careless  in  placing  at  Us 
feet  a  hot-water  Img  that  was  too  hot  or  that 
would  cause  bums  by  reason  of  being  too  hot 
The  allegations  of  the  complaint  on  which 
plaintiff  must  recover,  if  at  all,  being  that 
the  employft?  of  defendant  were  negligent 
and  careless  In  the  manner  of  placing  the 
hot-water  bag  on  or  about  pld.intlff's  feet 
If,  therefore,  you  find  from  the  evidence  In 
this  case  that  the  hot-water  bottle  in  qnes- 
tlon  was  not  placed  at  plalntlfTs  feet  in  a 
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careless  or  negligent  manner,  yon  must  find 
for  the  defendant  and  render  a  verdict  in 
favor  of  the  defendant  in  this  case." 

The  court  gave  the  further  instruction: 
"The  fact  that  plaintiff's  feet  were  burned 
is  not  a  fact  or  circumstance  to  be  taken  in- 
to consideration  by  yon  in  determining  the 
qnestlon  of  whether  or  not  Miss  Melone  was 
guilty  of  negligence  in  applying  the  hot-wa- 
ter bottle  to  plaintiff's  feet  The  burning  of 
plalntlfTs  feet  was  a  subsequent  event  In 
other  words,  you  are  to  determine  the  ques- 
tion of  whether  or  not  she  was  negligent,  by 
the  circumstances  as  they  esdsted  at  the  time 
she  applied  the  hot-water  bottle,  and  not  by 
what  afterwards  happened." 

These  and  other  instructions  tending  In 
the  same  direction  could  have  had  no  other 
effect  than  to  have  Instructed  the  jury  that 
when  the  nurse  applied  the  hot-water  bottle 
to  the  feet  of  plaintiff,  exercising  ordinary 
care  in  the  manner  in  which  the  same  was 
placed,  she  was  absolved  from  all  further 
care  or  attention  in  relation  to  the  patient 
as  regards  the  effect  produced  by  the  ap- 
plication of  the  hot-water  bottle.  We  are  of 
opinion  that  the  court  gave  too  restricted  a 
construction  of  the  averments  of  the  com- 
plaint. The  word  "manner,"  in  the  connec- 
tion under  consideration,  means  the  way  of 
doing  anything.  The  use  of  the  term  "man- 
ner" in  the  complaint  should  be  taken  to 
comprehend  the  way  the  act  was  performed, 
having  in  view  the  condition  of  the  patient 
and  the  character  of  the  remedies  applied. 
To  place  a  hot-water  bottle  of  such  high 
temperature  upon  the  feet  of  an  unconscious 
man  as  would  burn  or  scald  the  feet  cannot 
be  said  to  be  a  proper  way  of  doing  such  a 
thing;  and  a  pleading  which  refers  to  the 
manner  as  having  produced  the  injury 
should,  tinder  section  452  of  the  Code  of  Civil 
Procedure,  be  given  such  a  liberal  construc- 
tion as  would  work  substantial  justice  be- 
tween the  parties.  To  give  it  the  constnic- 
tlon  adopted  by  the  trial  court  that  the  sub- 
sequent effect  of  the  application  In  produc- 
ing burns  and  scalds  was  not  to  be  considered, 
eliminated,  In  our  opinion,  from  the  consid- 
eration of  the  Jury  one  of  the  vital  and  prin- 
cipal questions  presented. 

[2]  The  duty  of  a  nurse,  and  assiuning  that 
a  nurse  must  only  exercise  the  ordinary  care 
which  a  trained  and  skilled  nurse  would  be 
required  to  use,  is  a  continuous  duty.  Deal- 
ing, as  she  was,  with  an  unconscious  patient 
unable  to  care  for  himself,  it  was  her  duty 
to  observe  the  effect  upon  the  patient  of  the 
application  of  the  remedy  as  much  as  it  was 
to  test  its  temperature  In  the  first  Instance. 
The  powers  of  resistance,  the  condition  of 
the  patient,  must  of  necessity  have  much  to 
do  with  the  application  of  remedies,  either 
by  a  physician  or  a  nurse,  and  this  duty 
could  only  be  observed  by  constant  and  un- 
remitting care  and  attention,  which  la  Just 
as  obligatory  npon  the  nurse  as  Is  the  duty 
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of  applying  the  remedy  directed  by  the  physi- 
cian in  charge.  It  Is  obvious,  from  an  ex- 
amination of  the  record,  that  the  Jury  con- 
sidered it  their  duty,  under  the  diarge  of 
the  court,  to  ignore  all  want  of  attention 
upon  the  part  of  the  nurse,  all  continuous 
and  subsequent  observation  and  examination 
after  she  had  applied  the  bottle,  and  we 
think  that  the  language  of  the  Instructions 
would  Justify  such  a  conclusion  upon  the 
part  of  the  Jury.  There  were  instructions 
given  relative  to  the  degree  of  care  which 
a  nurse  was  required  to  exercise.  These 
were  in  general  terms;  but,  when  the  court 
came  to  the  concrete  case  of  presenting  to 
the  Jury  the  question  of  the  care  which  the 
nurse  should  exercise,  it  sought  to  restrict 
that  care  and  tliat  attention  to  the  moment 
of  time  when  she  was  applying  the  remedy 
and  excluding  all  subsequent  care  and  atten- 
tion. We  think  this  was  clearly  error  and 
so  prejudicial  in  its  nature  as  to  warrant  a 
reversal  of  the  Judgment  and  of  the  order 
denying  a  new  trial. 

As  we  have  before  said,  there  are  numer- 
ous specifications  of  error,  but  it  is  unnec- 
essary, in  our  opinion,  to  notice  the  remain- 
der, for  the  reason  that  upon  a  new  trial  it 
is  not  to  be  apprehended  that  the  same  ques- 
tions will  again  be  presented. 

Judgment  and  order  reversed. 

We  concur:    JAMES,  J.;    SHAW,  J. 


SMITH   V.   SMITH.     (Civ.   1,265.) 

(District  Court  of  Appeal.  Second  District,  Cal- 
ifornia.   March  5,  191S.     Reiiearing 
Denied    April    4,    1913.) 

1.  Dedication    (§    17*)— Sxut    op   Lard   bt 
Reference  to  Map. 

Where  an  owner  of  lots  in  selling^  land 
showed  the  purchasers  a  map  upon  which  a 
strip  on  which  they  abutted  was  designated  as 
an  alleyway  and  represented  to  the  purchasers 
that  it  was  an  alleyway,  which  representations 
were  acted  upon,  this  established  the  strip  as 
an  alleyway  as  to  such  purchasers. 

fBd.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  8|  31,  32,  48,  49 ;   Dec.  Dig.  8  17.*] 

2.  Easements    (i    5*)  —  Pbkscbiptiobt  —  Pay- 
ment OF  Taxes. 

Where  it  was  shown  that  a  strip  of  land 
upon  which  lots  abutted  was  used  by  the  lot 
owners  for  more  than  five  years  as  an  alleyway 
under  a  claim  of  right  and  adversely,  a  pre- 
scriptive title  thereto  was  established  without 
showine  the  payment  of  taxes  thereon  where  it 
was  not  shown  that  an.v  were  levied,  since  Code 
Civ.  Proc.  S  325,  providiuK  that  adverse  posses- 
sion shall  uot  be  considered  established  unless 
the  parties  claiming  title  by  adverse  possession 
shall  have  paid  all  taxes  levied  and  assps.>!ed  on 
the  land  only  requires  the  payment  of  taxes 
levied  and  assessed,  and  it  would  be  presumed 
that  the  easement  attached  to  the  abutting  lots 
was  assessed  as  a  part  thereof. 

[Ed.   N'ote. — For  other  cases,  see  Easements, 
Cent.  Dig.  $§  13,  20-22,  2«;    Dec.  Dig.  |  5.»] 

3.  Easements    (|    21»)— Rioht   as    Against 
PiTRciiASEB  of  Servient  Estate. 

Where  an  owner  of  lots  sold  them  under 
such  circumstances  as  to  give  the  purchasers 


an  easement  in  an  alleyway  and  snl>sequently 
conveyed  the  alleyway  to  certain  of  the  pur- 
chasers, they  acquired  only  the  naked  legal  title 
subject  to  the  easements,  and  that  only  could 
be  assessed  for  taxes  as  against  them ;  and 
hence  a  purchaser  of  the  alleyway  at  a  tax  sale 
acquired  only  the  legal  title  subject  to  the  ease- 
ments, and  could  not  interfere  with  the  ease- 
ments. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  I  6»:  Dec.  Dig  J  21;*  Vendor  and 
Purchaser,  Cent  Dig.  {  547.] 

4.  EABxiaNTB  (f  61*)— BRjoiimrG  Obsibdo- 

TION. 

Lot  owners  having  private  easements  in  an 
alleyway  on  which  the  lots  abutted  could  main- 
tain an  action  to  restrain  the  owner  of  the  le- 
gal title  from  obstructing  such  alleyway  under 
Code  Civ.  Proc.  §  731,  providing  that  an  action 
may  be  brought  by  any  person  whose  propcrtjr 
is  injuriously  affected  or  whose  personal  enjoy- 
ment is  lessened  by  a  nuisance,  and  that,  by  the 
judgment,  the  nuisance  may  be  enjom«l  or 
abated. 

[Ed.  Note. — ^For  other  cases,  see  Easements, 
Cent  Dig.  fl  102,  130-144,  148;    Dec.  Dig.  | 

Appeal  from  Superior  Court,  Loa  Angeles 
County;   Frank  6.  Finlayson,  Judge. 

Action  by  Q.  W.  Smith  against  3.  H. 
Smith.  From  a  Judgment  for  plaintiff  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

Walter  J.  Horgan,  of  Los  Angeles,  for  ap- 
pellant Stutsman  &  Stutsman,  of  Iam  An- 
geles, for  respondent. 

ALLESf ,  P.  J.  The  action  was  one  to  re- 
strain the  defendant  from  obstructing  an  al- 
leyway and  for  a  mandatory  order  requiring 
the  removal  of  the  obstructions  placed  there- 
in by  defendant  Findings  and  judgment  for 
plaiutiff,  from  which,  and  an  order  denying 
his  motion  for  a  new  trial,  defendant  ap- 
Ijeals. 

The  facts  found  by  the  court  and  support- 
ed by  the  uncontradicted  evidence  are:  In 
1886  one  Safford  was  the  owner  of  a  tract 
of  land  in  Los  Angeles  dty ;  that  thereafter 
he  subdivided  said  tract  into  lots,  and  sold 
the  same  to  various  parties,  representing  to 
each  at  the  time  of  the  sale  that  a  strip  of 
ground  IS  feet  in  width,  extending  tlirough 
said  tract  and  upon  wMch  all  of  the  lots 
so  sold  abutted,  was  an  alleyway  laid  out  for 
the  use  and  benefit  of  said  abutting  owners. 
The  record  shows  that  Safford  at  the  time  of 
the  respective  sales  showed  to  the  purchas- 
ers a  map  upon  which  was  delineated  this  al- 
leyway. The  pjirchasers  used  the  said  al- 
leyway as  a  means  of  ingress  and  egress  to 
the  property,  as  did  the  general  pablic,  for 
more  than  five  years.  Thereafter,  in  1887. 
Safford  undertook  by  a  deed  to  convey  to 
some  of  the  parties,  owners  of  the  abutting 
lots,  the  strip  so  used  as  an  alley.  Others 
owning  an  Interest  in  abutting  lots  were  not 
made  grantees  therein.  No  answer  of  de- 
fendant appears  in  the  record.  There  was. 
however,  admitted  in  evidence  upon  the  hear- 
ing of  the  cause  certain  tax  deeds  showing 
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the  alleyway  to  bave  been  sold  to  the  state  for 
delinquent  taxes  In  the  year  1897,  and  sub- 
sequently by  the  state  couTeyed  to  the  de- 
fendant Also,  tbere  was  offered  In  evidence 
a  Judgment  roll  showing  that  at  some  date 
not  appearing  the  title  of  defendant  to  said 
alleyway  was  quieted  as  to  some  of  the  abut- 
ting owners,  but  not  as  to  plaintiff.  The 
court  sustained  an  objection  to  the  introduc- 
tion of  such  Judgment  roll. 

[1]  We  see  no  merit  in  the  appeal.  The 
production  of  a  map  by  Safford  to  the  pur- 
chasers of  the  various  lots  showing  the  al- 
ley, and  bis  representations  to  said  purchas- 
ers that  said  strip  was  an  alleyway,  and 
which  representations  were  acted  upon,  were 
safiBcient  as  to  such  parties  to  establish  said 
strip  as  an  alleyway.  Prescott  v.  Bldwards, 
117  Cal.  301,  49  Pac.  178,  69  Am.  St  Sep. 
186. 

[2]  In  addition,  the  long-con  tinned  use  of 
the  strip  as  such  alleyway  under  claim  of  .,  _       . 

.!»>.>.  »„j  «>i..»».xi«  «><.  ^,-,mM<%r.t  fy»  AafoK.   b*  &  sutticient  account  of  any  transaction,  are 
right  and  adversely  was  sufficient  to  eftab-;  ^^^  ^.^^        testimony  of  one  having  no  toowl- 

lisb  a  prescriptive  title.  No  taxes  being 
shown  to  have  been  assessed,  it  was  not  In- 


unsapported  by  testimony  of  one  knowing  of 
the  transactions  culminating  therein,  are  in- 
admissible. 

[Ed.   Note.— For   other   cases,   see    EivideDce, 
Cent.  Dig.  $§  1432-1483 ;   Dec.  Dig.  |  354.»] 

2.  EIvinENCB  {|  354*)— Books  of  Acooont— 
Specific  Chaboes. 

A  debit  entry  in  a  book  merely  to  "Hal." 
is  inadmissible,  as  charges  must  be  specific  and 
not  lumped. 

[Ed.    Note.— For  other   cases,    see   Evidence, 
Cent   Dig.  H  1432-1483:    Dec.  Dig.  f  354.*] 

3.  Evidence  (f  364*>— Books  op  Accouniv- 
Time  of  Entbies. 

A  debit  entry  in  a  book  to  "BaL"  violates 
the  rule  that  to  be  admissible  it  must  be  con- 
temporaneous with  the  transaction  to  which  it 
refers. 

[Ed.    Note.— For  other   cases,   see   Evidence, 
Cent.  Dig.  is  1432-1483;    Dec.  Dig.  f  364.*] 

4.  Evidence  (S  854*)— Accounts— Aideb  bt 
Okax  Testimont. 

Entries  in  a  book  account  not  such  as  to 
make  them  admissible,  and  so  meager  as  not  to 


cumbent  upon  plaintiff  to  show  payment 
thereof.  Baldwin  v.  Temple,  101  Cal.  403,  35 
Pac.  1008,  and  authorities  cited.  It  is  only 
the   payment  of   taxes   levied  and   assessed 

which,  by  section  325  of  the  Code  of  Civil   ^       .    .  .  ^  •       .    u 

Procedure,  is  made  a  condition  for  acquiring  J-^ron^'trarb^^^p^S^^te^^Tfln'd^T^'tb"^^^^^ 
title  by  adverse  possession.  The  easement  itemized  bill  of  the  whole  account,  a  similar 
in  the  alleyway  being  attached  to  the  abut-  bill  to  what  is  here,"  and  that  defendant  never 
ting  property  and  forming  a  part  thereof.  It  i  disputed  it :   he  also  testifyi^^^^  .'}'±>}.Zl''  ^^ 


edge  of  the  transactions  tliat  the  account  was 
a  true  and  correct  account  of  the  transaction. 

[EM.    Note. — For   other   cases,    see    EJvidence, 
Cent  Dig.  Si  1432-1483;   Dec.  Dig.  S  354.  •] 

5.  Account  Stated  (S  1»*>— Sufficiency  of 
Evidence. 

Tliat  the  account  admitted  in  evidence  had 


will  be  presumed,  nothing  to  the  contrary 
appearing,  that  the  same  and  the  value 
thereof  was  included  in  the  taxes  assessed 
against  the  lots. 

[3]  The   only  title  which    Safford  by  his 
deed  made  In  1887  could  convey  to  the  ten- 


a  copy  of  the  account  admitted  in  evidence,  and 
not  testifying  what  was  the  balance  shown  by 
the  account  that  was  presented. 

[Ed.    Note.— For    other    cases,    see    Account 
Stated,  Cent  Dig.  Si  91-93 ;   Dec  Dig.  i  19.»] 

6.  Names  (S  18*)- Evidence. 

An  assignment  to  plaintiff  from  "Matthew 


ants  In  common  therein  named  as  grantees  {  Harris"  is  sufficiently  shown  by  a  written  as- 


signment signed  "M.  Harris,"  and  proof  that 
the  signature  was  that  of  "Matt  A.  Harris." 

[Ed.  Note. — ^For  other  oases,  see  Names,  CSent. 
Dig.  S§  4,  17 ;   Dec.  Dig.  i  1&»] 

7.  Corporations  (8  432»)— Evidence  {8  471*) 
—Contracts. 

To  prove  a  sale  by  a  corporation  it  must 
be  shown  it  was  made  on  its  behalf  by  some 
dence.  The  holder  of  such  title  could  not  one  having  authority  to  so  act  for  it:  and  tes- 
interfere  with  the  easement  rights  of  plain-  timony  that  it  "sold"  its  account  without  any 
^,_  I  testimony  as  to  who  represented  it  in  the  trans- 

""•  .  .  ^  .     t,  J.      I  action,   involves  conclusions. 

[4]  This    action   was    maintainable    under . 


was  the  naked  legal  title,  subject  to  the  ease- 
ment No  merger  resulted  from  such  deed, 
and  all  that  could  be  assessed  as  taxes 
against  these  tenants  in  common  and  their 
land  were  the  taxes  and  assessments  against 
the  naked  legal  title,  and  that  title  was  all 
that  was  conveyed  by  the  tax  deeds  In  evl- 


section  731  of  the  Code  of  Civil  Procedure. 
We   see  no  error  in  the  record,  and  the 
judgment  and  order  are  aftirmed. 

We  concur:  JAMBS,  J.;   SHAW.  J. 


CHANDLER  t.    nOBINr}TT.     {Civ.    1,154.) 

« District  Court  of  Appeal,  First  District,  Cal- 
ifornia.    Feb.  27,  101.3.     Rehearing 
Denied  March  29,  1913.) 

1    Evidence  (S  .354*)— Books  or  Account^ 

'.»<1IOW1NO  BA.SIS  ok  ClIAIldE. 

Debit  entries  not  showing  for  what  made, 


[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Di?.  SJ  1717,  1718,  1724,  1726-1733, 
1737,  174.3.  1762 ;  Dec.  Dig.  S  432  ;*  Evidence, 
Cent  DiK.  iS  2149-2185:  Dec.  Dig.  i  471:* 
Witnesses,  Cent  Dig.  i  835.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Frank  J.  Murasky, 
Judge. 

Action  by  EI  S.  Chandler  against  Thomas 
W.  Robinett  From  a  Judgment  for  plaintiff 
and  an  order  denying  a  new  trial,  defendant 
appeals.    Reversed. 

W.  C.  Cavltt,  of  San  Francisco,  for  appel- 
lant.   Charles  S.  Peery  and  R.  H.  McGowan, 


but  merely  referring  to  pages  of  another  book,  I  both  of  San  Francisco,  for  respondent 

I 
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HAIjL,  X  Plaintiff  recovered  Judgment 
agalngt  defendant  for  tlie  sum  of  $1,035.88, 
and  in  due  time  defendant  appealed  from  tlie 
Judgment,  and  also  from  the  order  denying 
his  motion  for  a  new  trial.  Both  appeals 
are  before  this  court  upon  one  transcript. 

The  action  was  brought  to  recover  an  al- 
leged Indebtedness  to  the  McCloud  River 
Lumber  Company,  a  corporation,  in  the  sum 
of  $1,035.38  as  a  balance  due  and  unpaid 
upon  an  open  book  account  for  lumber  sold 
and  delivered  to  defendant  by  said  corpo- 
ration. It  was  alleged  that  the  said  corpora- 
tion, prior  to  the  commencement  of  this  ac- 
tion, sold,  assigned,  and  transferred  said  ac- 
count and  obligation  to  one  Matthew  Harris, 
and  that  he  subsequently,  and  before  the 
commencement  of  this  action,  sold  and  as- 
signed said  account  to  plaintiff.  The  com- 
plaint was  unverified,  and  the  defendant 
pleaded  a  general  denial,  and  also  specifically 
denied  each  allegation  of  the  complaint 
The  case  was  tried  before  a  Jury. 

Plaintiff  caUed  one  J.  H.  Williams,  who 
testified  that  he  was  an  accountant  and  was 
employed  by  the  McCloud  Blver  Company 
at  the  time  said  company  had  some  transac- 
tions with  defendant.  Counsel  for  plaintiff 
then  asked  this  question,  "Q.  Have  you  the 
book  in  which  you  made  the  entry?"  The 
witness  answered,  "I  have  the  cards  of  the 
entry."  Counsel  for  plaintiff  then  asked, 
"Ton  have  the  cards;  you  have  the  card  sys- 
tem of  books?"  and  the  witness  answered, 
"Yes."  Counsel  then  said:  "I  show  you  a 
copy  of  the  bill  of  particulars.  What  does 
your  account  there  show  as  to  the  amount 
of  lumber  sent;  that  is,  the  amount  in  value 
and  the  payments?"  This  was  objected  to 
by  the  defendant  and  the  objection  over- 
ruled, but  the  question  was  not  answered. 
Thereupon  counsel  for  plaintiff  said:  "We 
offer  in  evidence  the  account  of  Thomas  Rob- 
inett  with  the  McCloud  River  lAimber  Com- 
pany, consisting  of  two  pages,  and  ask  that 
they  be  marked,  fastened  together,  and 
marked  'Plaintiff's  Exhibit  A."'  To  this 
counsel  for  defendant  objected  upon  the 
ground  "that  it  is  Incompetent,  irrelevant, 
and  Immaterial,  not  showing  part  of  what 
account  or  what  hook  it  Is,  or  whether  it  is 
a  book  belonging  to  the  corporation  or  any 
other  persons  interested  in  this  suit;  that 
It  is  not  identified;  that  there  has  been  no 
foundation  laid  for  it;  and  that  it  is  hearsay 
testimony  and  no  part  of  the  res  gestai." 
The  objection  was  overruled,  defendant  ex- 
cepting, and  the  account  was  introduced  in 
evidence  and  marked  "Plaintiff's  Exhibit 
A."  The  account,  as  It  is  set  forth  in  the 
record,  consists  of  96  debit  charges  commenc- 
ing January  1,  1905,  and  ending  April  13, 
1906,  and  aggregating  the  sum  of  $1,735.38. 
There  are  credits  to  the  amount  of  $700, 
leaving  a  balance  of  $1,035.38  on  the  debit 
side  of  the  account,  for  which  sum  the  Jury 
rendered  a  verdict  for  plaintiff. 


[1]  There  is  nothing  upon  the  account  to 
show  what  the  debit  charges  were  for.  In 
the  first  column  are  dates.  In  the  next,  un- 
der the  word  "folio,"  are  numbers,  probably 
representing  the  pages  of  some  book  of  orig- 
inal entry,  and  in  the  next  column,  under  the 
word  "debits,"  are  numbers  presumably  rep- 
resenting dollars  and  cents.  The  first  charze 
is  simply  to  "Bal."  357.46,  and  of  coui-se  ia 
but  a  summation  of  some  previous  entries. 
There  is  not  one  word  In  the  evidence  to 
show  that  the  witness  had  any  personal 
knowledge  of  any  of  the  transactions  culmi- 
nating in  the  various  debit  entries,  and  no 
witness  was  examined  who  did  have  such 
knowledge.  Such  entries  are  purely  hear.say, 
and,  unless  proved  by  other  competent  evi- 
dence to  be  correct,  are  not  admi.s.<!lble  In 
evidence.  San  Francisco  Teaming  Co.  v. 
Gray,  11  Cal.  App.  314,  104  Pac.  999;  Chaffer 
y.  United  States,  18  Wall.  516,  21  L.  Ed.  90S ; 
Connecticut  Mut  Life  Ins.  Co.  v.  Schwenk, 
94  TT.  S.  593.  24  L.  £».  294;  Schnellbacher  v. 
Frank  McLaughlin  Plumbing  Co.,  108  111. 
App.  486;  Dodge  v.  Morrow,  14  lud.  App. 
534,  41  N.  a  967,  43  N.  E.  153;  Carlton  v. 
Carey,  83  Minn.  232,  86  N.  W.  85;  New  Jersey 
Zinc  Co.  V.  Lehigh  Zinc  Co.,  69  N.  J.  Law, 
189,  35  Atl.  915;  Dykman  y.  Northbrldge. 
80  Hun,  258,  30  N.  Y.  Supp.  164;  Chicago 
Lumbering  Co.  v.  Hewitt,  64  Fed.  314,  12 
C.  a  A.  129;  Gould  v.  Conway,  59  Barb.  (N. 
Y.)355. 

The  entries  must  be  of  such  a  character 
as  to  show  to  a  reasonable  certainty  what 
articles  or  things  are  the  basis  of  the  charge. 
Baldrldge  y.  Penland,  68  Tex.  441,  4  S.  W. 
565.  There  Is  not  a  word  In  the  account 
admitted  in  evidence  to  show  for  what  the 
charges  were  made,  and  no  effort  was  made 
to  supply  the  defect  by  other  proof. 

[2,  3]  Charges  must  be  specific,  and  lump- 
ed accounts  are  inadmissible.  Williams  v. 
Abercrombie,  1  Dud.  (Ga.)  252;  Earle  v. 
Sawyer,  6  Cush.  (Mass.)  142;  Heu.sbaw  v.  Da- 
vis, 5  Cush.  (Mass.)  145;  McKnight  y.  New- 
ell, 207  Pa.  662,  57  AU.  39;  CargiU  v.  At- 
wood,  18  R.  L  303,  27  Ati.  214;  Lance  y.  Mc- 
Kenzie,  2  Bailey  (S.  C.)  449. 

The  first  entry  of  "Bal.  357.46"  was  a  gross 
violation  of  this  rule.  Buckner  v.  Meredith. 
1  Brewst  (Pa.)  306.  It  was  also  a  violation 
of  the  rule  that  the  entry  must  be  coitteui- 
poraneous  with  the  transaction  to  which  it 
relates  and  part  of  the  res  gestie.  Severance 
&  Smith  V.  Lombardo,  17  Cal.  57.  The  court 
erred  in  admitting  the  account  in  evidence 
over  the  objection  of  defendant. 

[4]  The  fact  that  the  witness  testified  (also 
over  the  objection  of  defendant)  that  tbe 
account  was  "a  true  and  correct  account  ot 
the  transaction"  does  not  help  the  matter. 
He  had  no  personal  knowledge  of  the  trans- 
actions, and  the  entries  in  the  account  were 
so  meager  as  not  to  l>e  a  sufficient  account 
of  any  transaction. 

[S]  It  is  undoubtedly  true  (as  is  pointed 
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out  in  S.  F.  Teaming  Co.  ▼.  Gray,  supra) 
that  It  Is  frequently  quite  aifBcolt  to  supply 
evldmce  as  to  the  items  of  an  account  cover- 
ing many  transactions.  Most  merchants, 
however,  render  statements  of  account  at 
frequent  Intervals  to  their  customers.  If 
such  an  account  Is  admitted  to  be  true  by  the 
debtor,  or  Is  not  disputed  within  a  reasonable 
time.  It  becomes  an  account  stated.  The 
facts  establishing  an  account  stated  may  be 
proved  as  an  admission  of  the  correctness 
of  the  open  book  account,  and  thns  lay  a 
foundation  for  the  Introduction  of  the  ac- 
count against  the  debtor.  In  the  record  be- 
fore us  one  vrltness,  McGowan,  did,  after 
the  ruling  complained  of,  testify  that  be 
presented  defendant  with  "an  itemized  bill 
of  the  whole  account,  a  similar  bill  to  wliat 
is  here,"  and  that  be  never  disputed  the 
bill  in  any  way.  His  testimony,  however, 
does  not  measure  up  to  the  requirement  of 
showing  that  the  account  he  delivered  was 
a  copy  of  the  account  admitted  in  evidence; 
indeed,  he  testified  that  it  was  not,  and  he 
did  not  testify  at  all  to  the  balance  shown 
by  such  account  His  testimony  falls  short 
of  curing  the  error  in  admitting  the  account 
in  evidence. 

[6]  Appellant  also  contends  that  the  evi- 
dence to  support  the  allegations  as  to  the 
assignments  is  Insufficient.  A  written  assign- 
ment to  plaintiff,  signed  "M.  Harris,"  was 
produced  by  plaintiff,  and  the  signature  of 
"M.  Harris"  was  proved  to  be  the  signature 
of  "Matt.  A.  Harris."  "Matt"  Is  manifestly 
an  abbreviation  for  Matthew,  and  the  evi- 
dence sufficiently  shows  an  assignment  to 
plaintiff  from  Matthew  Harris. 

[7]  Testimony  was  also  given  that  the  cor- 
poration "sold"  its  accounts  to  Matthew  A. 
Harris.  The  witness  did  not  testify  as  to 
who  represented  the  conwratlon  in  such  sale, 
nor  when  It  occurred.  The  court  permitted 
the  witnesses  to  testify  as  to  the  ultimate 
fact  and  such  evidence  probably  Involved 
conclusions  of  the  witnesses  both  as  to  fact 
and  law.  To  properly  prove  a  sale  by  a 
corporation  it  should  be  shown  that  the  sale 
was  made  upon  behalf  of  the  corporation 
by  some  one  who  had  authority  to  so  act  for 
the  corporation.  Read  v.  Buffum,  79  Cal. 
77,  21  Pac.  555,  12  Am.  St.  Hep.  131. 

As  the  appellant  had  full  opportunity  to 
probe  the  circumstances  of  the  sale,  but  did 
not  avaQ  himself  of  such  opportunity,  it  is 
doubtful  whether  he  sliould  now  be  allowed 
to  complain  of  the  method  of  proof  permitted 
by  the  court.  We  do  not  think  it  necessary 
to  express  an  opinion  upon  this  matter,  for 
it  is  evident  that,  if  the  sale  was  in  fact 
made  by  some  one  who  had  authority  to  act 
for  the  corporation,  such  fact  and  sale  may, 
upon  a  retrial,  be  shown  in  such  a  way  as  to 
obviate  the  objections  urged  by  appellant 
upon  this  score. 

For  the  error  in  overruling  appellant's  ob- 


jection to  the  account,  the  Judgment  and  or- 
der must  be  reversed,  and  it  Is  so  ordered. 

We  concur:  LENNON,  P.  J.;  MURPHBSY, 
Judge  pro  tern. 


EEYNOLOJS  et  al.  v.  PLANADA  DEVE3LOP- 

MENT  CO.     (Civ.  1,093.) 
(District  Court  of  Appeal,  Third  District  Cal- 
ifornia.   March  6,  1913.) 

Appeal  and  Erbob  (§  627*)— Dismissal  fob 

Failueb  to  File  Transcript. 

Under  Supreme  Court  rule  2  (119  Pac.  ix), 
requiring  the  appellant  in  a  civil  action,  witli- 
in  40  days  after  the  appeal  is  perfected,  to 
serve  and  file  the  transcript  of  the  record,  but 
providing  that  when  such  i()arty  lias  given  no- 
tice of  motion  for  a  new  trial  before  perfecting 
the  appeal  the  time  shall  not  begin  to  run  until 
Eucb  motion  has  been  decided  or  the  proceed- 
ing therefor  dismissed,  and  rule  5  (119  Pac.  x), 
providing  that  if  the  transcript  of  the  record 
be  not  filed  within  the  time  prescribed  the  ap- 
peal may  be  dismissed  on  motion,  but  that  if 
the  transcript  though  not  filed  within  the  tlm^ 
prescribed,  be  on  file  when  notice  of  such  mo- 
tion is  given  that  fact  shall  be  a  sufiScient  an- 
swer to  the  motion,  where  notice  of  appeal  was 
5iven  July  8th,  the  proper  undertaking  filed 
uly  12th,  notice  of  intention  to  move  for  a 
new  trial  served  and  filed  July  1st,  and  notice 
of  the  order  denying  such  motion  served  No- 
vember 6th,  and  on  the  hearing  of  a  motion  to 
dismiss  the  appeal  on  February  10th  no  tran- 
script was  on  file,  the  appeal  would  be  dis- 
missed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
I<>ror,  Cent  Dig.  §§  2744-2749,  312«;  Dec. 
Dig.  I  627.  •] 

Appeal  from  Superior  Court,  Merced  County. 

Action  by  P.  N.  Reynolds  and  others,  co- 
partners doing  business  as  P.  N.  Reynolds 
&  Co.,  against  the  Planada  Development 
Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.  On  motion  to  dismiss  ap- 
peal.   Appeal  dismissed. 

W.  R.  Bacon,  of  San  Francisco,  for  appel- 
lant Henry  Brlckley,  L.  J.  Schlno,  and  F. 
W.  Henderson,  all  of  Merced,  for  respondents. 

PER  CURIAM.  This  Is  a  motion  to  dis- 
miss the  appeal  from  the  judgment,  on  the 
ground  that  appellant  has  failed  to  file  its 
transcript  on  appeal  within  the  time  allowed 
by  law  and  the  rules  of  the  Supreme  Court 
Notice  of  the  appeal  was  given  on  the  8th 
day  of  July,  1912,  and  on  the  12tb  day  of 
said  month  the  proper  undertaking  vras  filed; 
On  the  1st  day  of  said  month  a  notice  of 
intention  to  move  for  a  n«w  trial  was  served 
and  filed,  and  thereafter,  on  S^tember  10, 
1912,  a  proposed  statem«it  on  motion  for  a 
new  trial  was  settled  and  allowed,  and,  the 
matter  coming  on  regularly  for  hearing,  the 
said  motion  for  a  new  trial  was  denied  on 
October  28,  1912.  On  the  6th  day  of  Novem- 
ber following  appellant  was  served  with  a 
notice  of  the  order  denying  said  motion.  No 
stipulation  was  made  by  the  parties  extend- 
ing the  time  in  which  to  file  the  transcript. 


*FoT  otber  eases  sM  same  t(H>lc  and  secUdD  NUMBER,  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  *  Reo'r  Indezei 
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and  appellant  has  not  requested  the  clerk 
of  the  court  below  to  make  or  to  certify  to 
a  correct  transcript  of  the  record  in  said 
cause.  The  notice  of  the  motion  to  dismiss 
the  appeal  was  served  on  the  24th  day  of 
January,  1913,  and  came  on  regularly  for 
hearing  on  the  10th  day  of  February  follow- 
ing, and  at  that  time  no  transcript  was  on 
file  In  this  court,  and  no  reason  was  urged 
by  appellant  why  the  motion  to  dismiss  the 
appeal  should  not  be  granted. 

Under  the  foregoing  statement,  it  Is  clear 
that,  by  virtue  of  rules  2  and  5  of  the  Su- 
preme Court  (119  Pac.  ix,  z),  the  motion 
herein  made  should  prevail,  and  it  is  there- 
fore ordered  that  the  appeal  be  dismissed. 


(H  Cal.  App.  303) 

POBHEST  T.  KNOX  et  aL    (Civ.  1,193.) 
(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.    March  5,  1913.) 

1,  Judgment  (j  159*)— Default— Vacatiwo— 

SUFWCIENCT   OF   AFFIDAVIT. 

An  affidavit  supportiiig  a  motion  to  vacate 
a  default  judement  for  plaintifT,  which  stated 
that  "I  have  fully  and  fairly  stated  the  case  of 
the  defendanta  in  this  action,"  instead,  of  the 
"facts  of  the  case,"  was  wholly  insufficient 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  {{  310,  312,  313;   Dec.  Dig.  {  159.*] 

2.  Judgment  (J  159*)— Vacation  of  Default 
—Motion— AFFiDAvrrs— Notice  of  Fiuho. 

An  affidavit  cannot  be  considered  in  sup- 
port of  a  motion  to  vacate  a  default  judgment, 
where  no  notice  of  the  filing  of  the  altidavit 
was  given  to  the  adverse  party  or  his  attorney 
until  tlie  motion  was  granted  contrary  to  Code 
Civ.  Proc.  I  1010,  and  the  affidavit  was  not  re- 
ferred to  in  the  notice  of  the  motion. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  f §  310,  312,  313 ;  Dec  Dig.  {  159.»1 

Appeal  from  Sui)erlor  Court,  City  and 
County  of  San  Francisco;  Jas.  M.  Troutt, 
Judge. 

Action  by  Edwin  Forrest  against  E.  J. 
Knox  and  others.  From  a  Judgment  grant- 
ing defendants'  motion  to  vacate  a  default 
Judgment,  pltilntlS  appeals.    Reversed. 

Fred  L.  Dreher,  of  San  B^andsco,  for  ap- 
pellant. 

HAIil^  J.  This  is  an  appeal  by  plaintiff 
from  an  order  made  by  the  court  granting  a 
motion  of  defendants  to  vacate  and  set  aside 
a  default  judgment  regularly  entered  against 
defendants  after  personal  service  of  sum- 
mons. The  appeal  comes  to  this  court  upon 
a  bill  of  exceptions  duly  settled,  but  though 
appellant  filed  his  points  and  authorities 
July  9,  1912,  respondents  have  filed  no  reply 
thereto,  and  made  no  appearance  in  this 
court  at  the  callinK  of  the  case  on  the  last 
calendar  (January,  1913). 

[1]  The  order  cannot  be  sustained,  but 
must  be  reversed.  The  notice  of  motion  stat- 
ed that  it  would  be  made  upon  the  affidavit 
of  E.  J.  Knox,  one  of  the  defendants,  and 
the  records  and  papers  in  the  action.    The 


Knox  affidavit  sets  out  tacts  upon  whldi  is 
predicated  a  claim  of  excusable  neglect  and 
inadvertence.  This  affidavit  and  the  other 
papers  in  the  action  were  read  upon  the 
hearing  of  the  motion,  and  the  same  was 
thereupon  submitted.  The  affidavit  of  said 
Knox  was  wholly  insufficient  as  an  affidavit 
of  merits  in  that  it  stated  that  "I  have  fully 
and  fairly  stated  the  cate  of  the  defendanU 
in  this  action,"  etc.,  Instead  of  the  factt  of 
the  cate.  Morgan  v.  McDonald,  70  CaL  32, 
11  Pac.  350;  Cooper-Power  v.  Hanlon,  7  CaL 
App.  724,  95  Pac.  678;  Jensen  r.  Dorr,  9  CaL 
App.  18,  98  Pac.  45. 

[2]  After  the  submission  of  the  motion,  de- 
fendants, without  notice  to  plaiotiCT  and  with- 
out Ills  knowledge,  obtained  i>ermission  from 
the  court  to  file  the  affidavit  of  Anton  Dos 
Reis  in  8up]>ort  of  said  motion.  No  notice 
of  the  filing  of  said  last-mentioned  affidavit 
was  given  to  plaintiff  or  his  attorney  until 
after  the  granting  of  the  motion,  and  said 
affidavit  was  In  no  way  referred  to  in  the 
notice  of  the  motion.  Under  these  circum- 
stances the  affidavit  of  said  Dos  Reis  cannot 
be  considered  In  support  of  the  motion.  Code 
Civ.  Proc.  S  1010. 

The  order  vacating  and  setting  aside  the 
Judgment  and  default  Is  reversed. 

We  concur:  LBNNON,  P.  J.;  MURPHEY. 
Judge  pro  tern. 

(21  Cal.  App.  S5T) 

RBARDON  V.  RICHMOND  liAND  CO. 

(Civ.  1,169.) 
(District  Ourt  of  Appeal,  First  District,  Cal- 
ifornia.    Feb.  28,  1913.) 

1.  Appeal  and  Error  {§  S37*)— Review— Db- 
NiAL  OF  Nonsuit. 

In  determining  whether  the  evidence  sup- 
ported the  findings  and  judgment  for  plaintiff, 
the  evidence  developed  on  defendant's  case 
would  be  considered,  although  defendant  moved 
for  a  nonsuit  at  the  close  of  plaintiff's  case. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  82a2-«272,  3274-32T7, 
3289;   Dec.  Dig.  {  837.»] 

2.  cobpobations  (j  432*)— actions  or  gor- 
tbact— Evidence  of  Authority. 

In  an  action  for  services  in  auditing  the 
books  of  a  company,  where  it  appeared  that 
they  were  rendered  to  and  accepted  by  the  cor- 
poration with  the  knowledge  and  consent  of  its 
president,  apparently  in  the  ordinary  coarse 
and  conduct  of  its  business,  this  was  sufficient 
evidence  of  the  president's  aothority  to  con- 
tract for  the  services  without  showing  that  he 
was  authorized  by  resolution  of  the  board  of 
directors. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent  Dig.  M  1717,  1718,  1724,  172«-1735. 
1737.  1743,  1782;   Dec.  Dig.  |  432.»1 

3.  Trial  ($  84*)  —  Expbbtb  —  Comprkhot 
— Waiveb  or  Objection. 

Where  expert  testimony  was  objected  to  on 
the  irround  that  no  foundation  had  been  laid 
and  that  it  was  immaterial,  irrelevant  and  In- 
competent, but  no  objection  was  made  to  the 
competency  of  the  witness,  bis  qualificatio&a  to 
testify  as  an  expert  were  concedeo. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  H  211-218,  220-222;    Dec.  Dig.  {  84.»1 
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4.  BVIDBNCK    (I    663*)— EXFEBT    TBBrncoHT— 

Facts  Forming  Basis  of  Opinion. 

That  the  opinion  of  an  expert  was  not 
founded  upon  all  the  facts  of  the  case  went  to 
its  weight  rather  than  to  ita  competency  and 
materiality. 

[Ed.  Note. — For  other  caaea,  see  Evidence, 
Cent  Dig.  H  2369-2374  ;    Dec.  D)«.  i  653.*] 

6.  EviDENCB    (I    473*)— Facts    ob    Conclu- 

BIONS. 

In  an  action  on  a  contract,  where  a  wit- 
ness had  narrated  the  facts  and  circumstances 
of  the  transaction  as  he  understood  then,  a 
question  calling  for  his  conclusion  as  to  wheth- 
er or  not  the  contract  was  entered  into  was 
properly  excluded ;  it  being  for  the  court  and 
not  for  the  witness  to  determine  whether  the 
transaction  constituted  a  contract. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  »  2220-2233;    Dec.  Dig.  i  473.*] 

Appeal  from  Superior  Gonrt,  Caty  and 
County  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Action  by  John  S.  Reardon  against  the 
Richmond  Land  Company.  From  a  judg- 
ment for  plaintiff,  and  from  an  order  deny- 
ing a  new  trial,  defendant  appeals.    Affirmed. 

Denson,  Cooley  &  Denson,  of  San  Francis- 
co, for  appellant.  Cnllinan  &  Hlckey,  of  San 
Frandsco,  for  respondent. 

LENNON,  P.  J.  The  plaintiff  in  this  action 
sned  for  and  obtained  Judgment  against  the 
defendant  in  the  sum  of  $700,  which  was 
found  by  the  trial  court  to  be  the  reasonable 
value  of  services  rendered  by  the  plaintiff 
in  auditing  the  books  of  the  defendant. 
These  services  were  alleged  to  have  been- ren- 
dered at  the  special  instance  and  request  of 
the  defendant.  This  allegation  was  also 
found  by  the  trial  court  to  be  true.  In  sup- 
port of  its  appeal  from  the  judgment  and 
from  an  order  denying  a  new  trial,  the  de- 
fendant insists  that  its  motion  for  nonsuit 
should  have  been  granted,  and  at  the  same 
time  assails  the  sufficiency  of  the  evidence  to 
support  the  fiudiug  that  the  services  sued  for 
were  rendered  at  the  special  instance  and  re- 
quest of  the  defendant. 

[1]  The  plaintiff's  evidence  on  this  phase 
of  the  case  is  largely  <drcumstantlal ;  but, 
when  considered  in  its  entirety,  it  is  suffi- 
cient, we  think,  to  warrant  the  inference  that 
the  plaintiff  performed  the  services  In  suit 
witti  the  knowledge  and  tacit  consent  of  the 
defendant  In  addition  to  this,  the  record 
reveals  some  evidence  which  tended  to  show 
that  the  plaintiff  was  to  be  compensated  for 
Ids  services  by  the  defendant.  Although  the 
latter  evidence  was  develoi)ed  through  the 
cross-examination  of  the  president  of  the  de- 
fendant. It  may  nevertheless  be  considered 
In  conjunction  with  the  evidence  of  the 
plaintiff  for  the  purpose  of  ascertaining 
whether  or  not  the  evidence  supports  the 
findings  and  judgment    This  being  so,  it  is 


obvious  that  the  evidence  upon  the  whole 
case  is  amply  sufficient  to  support  the  finding 
complained  of.  Assuming,  without  conceding, 
that  the  defendant's  motion  for  nonsuit 
should  have  been  granted  at  the  close  of  the 
plaintiff's  case,  the  error,  if  any,  in  this  be- 
half was  cured  by  the  evidence  developed  up- 
on the  defendant's  case  which  inured  to  the 
plalntlflTs  benefit  and  perfected  the  proof  of 
his  case.  Russell  v.  Pacific  Con  Co.,  116  Gal. 
627,  48  Pac.  6ia 

[2]  In  addition  to  the  foregoing,  the  point 
is  made  that  the  plaintlfTs  evidence  failed  to 
show  that  the  president  of  the  defendant 
was  authorized  by  resolution  of  its  board  of 
directors  to  contract  for  the  services  of 
plaintiff.  There  is  no  merit  in  this  conten- 
tion. The  services  sued  for  were  rendered 
to  and  accepted  by  the  defendant  with  the 
knowledge  and  consent  of  its  president  ap- 
parently in  the  ordinary  course  and  conduct 
of  its  business.  This  was  sufficient  evidence 
of  the  authority  of  the  president  of  the  cor- 
poration to  contract  for  the  services  in  ques- 
tion. Crowley  ▼.  Ooiesee  Mining  Co.,  65 
Cal.  278. 

[3,4]  Error  is  assigned  upon  a  ruling  of 
the  trial  court  admitting,  over  the  objection 
of  the  defendant  the  testimony  of  a  public 
accountant  wjho  gave  his  opinion,  based  upon 
a  hypothetical  question,  of  the  reasonable 
value  of  the  plaintiff's  services.  This  testi- 
mony was  objected  to  upon  the  ground  that 
no  foundation  had  been  laid  for  it  and  that 
it  was  Immaterial,'  irrelevant  and  Incompe- 
tent This  objection  was  properly  overruled. 
No  objection  was  made  to  the  competency  of 
the  witness,  and  therefore  it  was  conceded 
that  he  was  an  expert  upon  the  value  of  the 
services  of  an  accountant  The  point  now 
made  that  his  (pinion  was  not  founded  upon 
aU  of  the  facts  of  the  case  goes  to  the 
weight  of  Ills  evidence  rather  than  to  its 
competency  and  materiality. 

[S]  The  remaining  assignment  of  error, 
based  upon  another  ruling  qt  the  trial  court, 
is  equally  without  merit  The  ruling  coiu- 
plalne<l  of  sustained  an  objection  to  a  ques- 
tion which  clearly  called  for  the  conclusion 
of  the  witness  as  to  whether  or  not  the  con- 
tract sued  on  had  been  entered  into  by  the 
plaintiff  and  defendant.  The  witness  under 
examination  had  narrated  the  facts  and  cir- 
cumstances of  the  trausactlou  as  he  under- 
stood them ;  and  then  it  was  for  the  court, 
and  not  the  witness,  to  say  whether  or  not 
such  transaction  constituted  the  contract 
sued  on. 

The  judgment  and  order  appealed  from 
are  affirmed. 

We  concur:  HAhL,  J.;  MCRPHEY, 
Judge  pro  tem. 
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GOODWIN  T.  CENTRAL  BROADWAY 
BLDG.  CO.  (CiT.  1^68.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   March  5,  1913.) 

1.  COBPORATIONS     (|    426*) — EMPLOTMKKT    OF 

Attorney  by  Pbesident — Liability. 

tJnder  Civ.  Code,  |  1589,  providing  that  a 
TOlnntary  acceptance  of  the  benefit  of  a  trans- 
action is  equivalent  to  a  consent  to  all  the  obli- 
gations arising  from  it,  so  far  as  the  facts  are 
known  to  the  person  accepting,  a  corporation 
which  accepts  and  receives  the  benefits  of  legal 
services  rendered  by  an  attorney  under  an  em- 
plojrment  made  by  the  president  without  au- 
thority from  the  board  of  directors  is  liable  for 
the  reasonable  value  of  the  services. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Ceat.  Dig.  $§  l.-)96,  17()2-1704,  1707, 
1708,  lTlO-1710;  Dec.  Die.  S  426;*  Principal 
and  Agent,  Cent.  Dig.  |  663.] 

2.  Appeai.  and  Ebbob  (|  1011*)— Findings— 
Conclusiveness. 

A  finding  on  conflicting  evidence  is  bind- 
ing on  an  appellate  court,  when  reviewing  the 
<iae8tion  of  the  sufficiency  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  3983-3089;  Dec  Dig.  { 
1011.*]  * 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Curtis  D.  Wilbur,  Judge. 

Action  by  Henry  P.  Goodwin  against  the 
Central  Broadway  Building  Company.  From 
a  Judgment  for  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendant  appeals. 
Afflrmed. 

Albert  M.  Norton  and  Wellborn  &  Well- 
bom,  all  of  Los  Angeles,  for  appellant  Ed- 
win A.  Mesfirve,  of  Los  Angeles,  for  respond- 
ent 


ALLEN,  P.  J.  The  action  is  by  an  as.slgnee 
to  recover  the  value  of  certain  legal  services 
alleged  to  have  been  rendered  by  plaintiff's 
assignor  to  defendant  at  defendant's  special 
Instance  and  request  The  answer  denied 
the  averments  of  the  complaint  The  court 
found  that  defendant  employed  plalntlfTs 
assignor  as  an  attorney  to  perform  legal 
sen'lces;  that  the  same  were  performed, 
were  of  the  value  of  $2,000  and  remained 
unpaid,  and  that  the  assignment  to  plaintiff 
was  regular.  Judgment  followed  in  plain- 
tilTs  favor,  from  which,  and  a  subsequent 
order  denying  a  new  trial,  defendant  ap- 
peals. 

[1]  The  transcript  discloses  evidence  npon 
plaintiff's  part  tending  to  show  these  facts: 
Defendant  corporation  was  the  owner  of 
certain  real  estate  in  the  city  of  Los  Angeles. 
A  proceeding  was  instituted  by  the  city  of 
Los  Angeles  to  open  an  alley,  which  affected 
defendant's  premises.  One  Isaac  Norton  was 
defendant's  president  and  employed  plain- 
tUTs  assignor  to  appear  as  an  attorney,  and 
contest  such  proceedings.  Authority  from 
the  board  of  directors  In  this  regard  Is  not 


shown.  Norton  as  president  was  present  at 
the  trial  during  all  of  the  proceedings  and 
assisted  therein.  While  the  proceedings 
resulted  In  an  order  to  open  the  alley,  it 
also  appears  that  an  award  of  compensation 
and  damages  satisfactory  to  defendant  was 
made.  Thereafter  proceedings  werp  insti- 
tuted to  vacate  the  aw&rd  and  dismiss  the 
proceedings.  In  this  matter  plaintiff's  as* 
signer  appeared  and  acted  for  defendant 
at  the  instance  and  request  of  defendant's 
president,  who  was  also  shown  to  have  been 
present  during  all  of  the  proceedings.  The 
proceedings  were  dismissed.  Whether  we 
consider  the  large  awards  satisfactory  to 
the  corporation  defendant  or  the  subsequent 
dismissal  of  the  proceedings  through  which 
the  corporation's  original  contention  was 
sustained,  the  effect  is  that  the  corporation 
accepted  and  received  the  benefits  of  the  ac- 
tion and  of  the  attorney's  services.  Section 
1589  of  the  Civil  Code  provides:  "A  volun- 
tary acceptance  of  the  benefit  of  a  transac- 
tion is  equivalent  to  a  consent  to  all  the  ob- 
ligations arising  from  It,  so  far  as  the  facta 
are  known,  or  ought  to  l>e  known,  to  the 
person  accepting."  The  Supreme  Court  of 
California  in  construing  this  section  has 
said,  in  Gribble  v.  Columbus  Brewing  Go., 
100  Cal.  71,  34  Pac.  529:  "And  where,  with 
full  knowledge  of  all  the  facts  involved,  a 
principal  reaps  the  fruits  of  the  unauthor- 
ized contract  of  his  agent,  and  for  some 
time  yields  acquiescence  to  its  pro^sions. 
he  will  be  deemed  to  have  ratified  it,  and 
will  be  estopped,  as  against  one  who  has 
fully  performed  the  contract  on  his  part, 
from  repudiating  It  to  the  Injury  of  the  lat- 
ter. And  this  doctrine  applies  to  corpora- 
tions equally  with  individuals."  As  to  the 
requisite  notice  sufficient  under  the  section 
above  referred  to,  it  Is  said  In  Balfour  v. 
Fresno  Canal,  etc.,  Co.,  123  Cal.  397,  55  Pac. 
1063:  "The  president  of  a  corporation  is  a 
proper  person  to  whom  notice,  which  Is  to 
affect  a  corporation,  is  to  l)e  given.  •  •  • 
The  president  Is  considered  the  head  of  the 
corporation,  and  It  Is  his  duty  to  report  to 
the  trustees  information  affecting  the  In- 
terests of  the  corporation.  And  the  pre- 
sumption is  that  be  does  so."  Approved  In 
Monteclto  Valley  Co.  v.  Santa  Barbara,  144 
Cal.  597,  77  Pac  1113. 

[2]  The  evidence  presented  by  the  record 
as  to  the  employment  Is  conflicting.  The 
learned  trial  Judge  accepted  as  true  plaln- 
tlfTs testimony,  and  under  the  established 
rule  this  is  binding  upon  an  appellate  court 
when  reviewing  the  question  of  the  suf- 
ficiency of  the  evidence  to  support  the  find- 
ings. This  action  Is  not  brought  upon  a 
special  contract,  as  was  the  case  of  Pacific 
Bank  ▼.  Stone,  121  Cal.  202,  63  Pac.  634, 
and  other  anthoritles.dted  by  appellant,  and 
the  rule  dlscus.sed  in  such  cases  with  ref- 
erence to  a  special  contract  alleged  la  not 
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here  Invdlred;    this  uttkiti   being  npon  a 
qoantom  melrilt 

We  flsd  no  pieJudMal  error  In  the  record, 
and  the  judgment  and  order  are  aflSsmed. 

We  concur:  JAMBB,  J. ;  BHA.W,  J, 


(23  idaiio,  em 

ICCEX   T.    STACK-GIBBS    LUMBER   OO. 
(Sui^eme  Court  of  Idaho.    April  12,  1913.) 

1.  MaSTEB  AHD  S8BV4NT  (J  185*)— IKJVM  TO 
SKBVANT— NXOUGKNCE  OF  MASTEB. 

Plaintifl  wa«  employed  by  the  appellant 
lumber  company,  and  was  engaged  in  constmct- 
ing  a  bridce  of  polea  for  a  turn-oat,  and  while 
■o  engaged  was  struck  and  injured  by  a  tree 
felled  by  other  employes.  No  warning  was  giv- 
en by  the  choppers  who  felled  the  tree.  Plain- 
tiff was  not  a  boes,  and  had  no  control  over 
the  choppers.  Beld,  that  the  negligence  of  the 
choppers  to  give  the  proper  signal  was  not  the 
neglect  and  carelessness  of  a  fellow  servant, 
but  was  the  neglect  of  a  duty  devolving  upon 
the  employer,  for  whiph  it  was  liable. 

[£id.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Sf  885-121;  Dec.  Dig.  { 
186.*] 

2.  Mastbb  awd  Sebvakt  ({  141*)— Hazabd- 
ODS  EuFLOTltKNT— Dtnr  OP  Master, 

It  is  a  general  rule  of  law  that,  when  a 
master  is  engaged  in  a  complex  and  hazardous 
business,  he  must  promulgate  and  adopt  such 
rules  and  regulations  for  the  conduct '  of  the 
basineas  and  the  government  of  his  servants  as 
will  afford  reasonable  protection  to  them,  and 
auch  duty  is  a  positive  obligation  imposed  upon 
the  master  and  he  is  liable  for  the  negligent 
performance  thereof,  whether  be  undertakes  the 
performance  personally  or  delegates  it  to  an- 
other. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  !  283 ;   Dec.  Dig.  }  141.»1 

8.  Masteb  and  Servant  (J8  133,    J85*)— In- 
juBT  TO  Sebvant— Dots-  of  Masteb— Non- 

ASSIONABLE    DUTT. 

Where  the  place  In  which  the  servant  is 
required  to  work  it  inherently  dangerous,  and 
■ignals  are  required  by  order  of  the  master  or 
by  common  custom  for  the  protection  of  the 
employes,  and  are  relied  upon  by  the  employes 
as  a  means  of  saving  themselves  from  harm,  it 
becomes  the  absolute  duty  of  the  master  to  give 
them,  and  the  failure  to  do  so,  though  the  fail- 
ure be  the  neglect  of  an  employe,  renders  the 
master  liable  to  a  servant  who  is  injured  in 
consequence  of  such  neglect 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  tl  288,  3S&-421 ;  Dec  Dig 
f  i  133,  185.*] 

Appeal  firom  District  Coart,  Shoshone 
Ooanty;  W.  W.  Woods,  Judge. 

Action  by  Patrick  Luoey  against  the  Stack- 
GlbbB  Lumber  Company,  a  corporation. 
Krom  Judgment  for  plalntifr,  d^endant  ap- 
peals.   Affirmed. 

Frank  T.  Post,  of  Spokane,  Wash.,  and  Jas. 
A-  WaynO,  of  Wallace,  for  appellant  John 
I».  Gray,  of  Occur  d'Alene,  Therrett  Towles^ 
ot  Wallace,  and  J'rank  M.  McCarthy,  of 
CceTiT  d'Alene,  for  respondent 

STTLLIVAN,  J.  This  action  was  brought 
to  recover  for  personal  injuries  alleged  to 
Iiave  h6etk  sustained  by  reason  of  the  care- 


lessness in  feljlng  a  tseb  which  stmdc  fbe 
{riaintiff  and  broke  his  leg  while  he  was  In 
the  employ  of  appeUant  The  cause  waa 
tried  by  tiie  court  with  a  Jury,  and  the  jury 
ceturned  a  verdict  in  favor  of  the  idalntlfl 
in  the  sum  of  $2,9Sll>.  Thereupon  a  motion 
for  Judgment  was  ritade  by  the  appellaat 
Bon  obstante  veredieto,  which  was  overruled 
by  the  court,  and  a  motion  for  a  new  trial 
was  also  denied.  The  appeal  la  from  the 
Judgment  and  said  two  orders. 

The  appellant  is  a  corporation  engaged  in 
logging  and  lumbering  in  the  state  of  Idaho. 
It  is  alleged  in  the  complaint  that  the  re- 
apoadent  was  emplojred  at  what  was  known 
as  camp  No.  1  oi  the  appellant  company  as 
a  laborer  blowing  out  stumps,  and  oh  the  23d 
of  August,  1911,  was  directed  to  cease  work 
at  that  camp,  and  was  transferred  to  anoth- 
er camp  known  as  camp  No.  2,  and  di- 
rected by  the  appellant,  together  with  an- 
other man,  to  build  a  bridge  across  a  small 
stream;  that  the  superintendence  and  con* 
trol  of  the  work  of  buUdlug  said  bridge  or 
turn-out  with  other  work  done  by  the  appel- 
lant was  under  the  direction  of  a  foreman, 
and  that  said  foreman  was  in  direct  charge 
of  the  work  of  building  said  bridge ;  that  it 
was  the  duty  of  plaintiff  as  a  laborer  to  do 
such  work  In  such  place  and  in  such  manner 
as  the  foreman  directed;  that  the  duties  of 
the  foreman  were  to  do  whatever  was  neces- 
sary to  determine  whether  the  places  where 
the  employes  were  working  were  reasonably 
safe,  and  to  direct  the  performance  of  said 
work  in  such  a  manner  as  was  necessary  to 
keep  the  same  safe;  that  on  August  25, 1911, 
the  plaintiff  was  directed  to  go  to  work  up- 
on a  bridge  and  to  construct  same  in  the 
manner  directed  by  the  foreman,  and  while 
the  plaintiff  was  engaged  in  said  service, 
deeply  engrossed  In  his  work,  the  appellant 
caused  a  large  tree,  about  12  inches  in  diam- 
eter and  about  60  feet  In  length,  to  be  cut 
and  felled  so  that  the  same  struck  the  plain- 
tiff and  injured  him;  that  the  tree  was  cut 
and  felled  by  an  employ^  of  the  appellant 
working  on  the  hill  above  where  plaintiff 
was  working ;  that  no  notice  or  warning  was 
given  that  the  tree  was  about  to  be  felled  or 
was  falling  until  It  fell  and  struck  plaintiff; 
that  plaintiff  was  deeply  engrossed  in  his 
work  with  his  back  in  the  direction  In  which 
the  appellant  was  cutting  the  tree ;  that  the 
plaintiff  was  unaware  of  the  fact  that  the 
tree  was  being  cut  where  the  same  might 
fall  on  him ;  that  it  was  the  duty  of  the  ap- 
pellant to  give  the  plaintiff  warning  of  the 
falling  of  a  tree  in  order  that  he  might  seek 
a  place  of  safety  and  thus  protect  himself; 
that  no  warning  whatever  was  given,  and 
that  no  notice  was  given  the  plaintiff  that 
the  tree  was  about  to  be  cut;  that  the  em- 
ploye who  cut  the  tree  was  working  under 
the  direction  and  control  of  the  foreman; 
that  It  was  carelessness  and  negligence  on  the 
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part  of  appellant  to  allow  plaintiff  to  be- 
come engrossed  In  his  work  and  at  the  same 
time  direct  another  man  to  go  on  the  hlU- 
slde  above  him  and  cnt  a  tree  and  permit 
the  same  to  be  felled  without  giving  plain- 
tiff any  notice  or  warning  so  as  to  permit 
him  to  escape  to  a  pla<96  of  safety  and  avoid 
danger  when  the  tree  was  felled;  that  by 
reason  of  the  injarlee  so  received  the  plain- 
tiff suffered  a  double  compound  fracture  of 
both  bones  of  his  right  leg  between  the  an- 
kle and  the  knee  and  was  severely  injured, 
and  from  which  he  was  still  suffering  at  the 
time  of  the  trial. 

The  appellant  answered,  denying  practical- 
ly all  of , the  allegations  of  the  complaint  tliat 
would  make  appellant  liable,  and  pleaded  af- 
firmatively contributory  negligence  and  negli- 
gence of  a  fellow  servant  and  assumption  of 
risk. 

The  evidence  in  the  case  was  quite  brief. 
The  plaintiff  testified  that  he  had  been  work- 
ing in  camp  No.  1  under  a  boss  named  Mul- 
len; that  on  August  23,  1911,  Mullen  told 
him  to  go  to  camp  No.  2,  which  was  under 
the  charge  of  a  boss  named  Kadigan;  that 
at  camp  No.  1  he  had  been  engaged  in  blow- 
ing out  stumps  and  clearing  a  right  of  way 
as  a  common  laborer  at  $2.75  per  day ;  that 
Mullen  told  him  to  go  up  to  camp  No,  2  and 
work  there  two  or  three  days  as  they  were 
short-handed  there,  and  to  report  to  Kadi- 
gan; that  on  the  morning  of  August  23d, 
Kadigan  and  plaintiff  walked  up  the  gulch, 
and  Kadigan  told  him  to  work  on  the  skid 
road;  that  he  told  plaintiff  to  lay  poles  3 
feet  apart,  and  bury  them  in  the  ground,  and 
let  about  3  Inches  stick  over  so  that  a  sleigh 
could  slide  along  on  the  top ;  that  he  kept  at 
that  work  in  the  forenoon,  and  in  the  after- 
noon Kadigan  came  along  and  told  him  to 
build  a  bridge  about  30  feet  long  and  12  feet 
wide,  so  that  teams  could  switch  out  and  pass 
each  other ;  that  Kadigan  told  him  he  would 
have  the  timber  brought  to  liim ;  that  he  was 
getting  $2.75  a  day,  the  same  as  at  camp 
No.  1;  that  Kadigan  selected  the  work  that 
he  was  to  do ;  that  Kadigan  was  supposed 
to  go  around  and  tell  the  men  what  to  do; 
that  he  was  the  only  foreman  in  the  camp; 
that  he  hired  and  discharged  men  and  sign- 
ed their  cheeks;  that  the  timbers  for  the 
bridge  were  felled  and  carried  to  the  bridge 
by  an  Austrian  and  another  man  who  were 
working  under  the  supervision  of  Kadigan, 
the  names  of  whom  plaintiff  did  not  know; 
timt  the  bridge  was  being  built  in  a  little 
gulch  with  a  little  creek  in  it,  and  there 
was  a  stringer  on  each  side  of  the  creek 
about  30  feet  long;  plaintiff  and  his  part- 
ner were  covering  the  bridge,  plaintiff  work- 
ing on  one  end  chopping  a  notch,  and  his 
partner  doing  the  same  on  the  other  end, 
when  plaintiff  was  struck  by  a  falling  tree; 
that  the  two  men  who  were  getting  the  tlm- 
bet  had  been  felling  it  up  the  gulch  a  way 
and  bringing  the  timber  down,  for  a  day  and 


a  half;  that  at  the  time  of  the  injury  plain- 
tiff was  working  on  the  stringer  where  Kadi- 
gan told  him  to  work;  that  the  tree  that 
fell  on  him  came  to  the  right  of  him ;  that 
he  did  not  see  any  men  chopping  a  tree,  and 
did  not  know  that  any  men  were  chopping  a 
tree  prior  to  the  time  it  fell ;  ttiat  he  liad  no 
warning  of  the  falling  tree;  that  the  men 
"never  hollered  at  all" ;  that  prior  to  the  fall- 
ing of  the  tree  on  him  he  had  never  seen  the 
two  men  cutting  a  tree  near  him ;  that  there 
were  men  working  all  around  him  in  the 
woods,  some  skidding  logs  and  others  chop- 
ping; that  every  man  was  supposed  to  hol- 
ler "Timl>er!"  and  give  a  man  a  chance  to 
get  out  of  the  way  when  a  tree  was  being 
felled,  and  that  that  had  been  his  expe- 
rience in  the  camps  of  the  Stack-Gibbs  Lum- 
ber Company ;  that  he  did  not  rememt>er  of 
ever  hearing  the  foreman  of  the  camp  in- 
struct tlie  men  to  give  that  kind  of  a  warn- 
ing or  any  kind  of  a  warning;  that  a 
man  was  supposed  to  holler  and  give  a 
man  a  chance  to  get  out  of  the  way;  that 
there  were  skidding  teams  climbing  the  hills 
all  the  time;  that  while  he  was  notching 
the  log  on  the  bridge  he  did  not  see  the 
men  cutting  the  tree  as  they  were  to  the 
right  of  him;  that  he  did  not  know  they 
were  in  there ;  that  he  thought  they  were  up 
the  gulch  further ;  that  they  had  been  work- 
ing up  the  gulch  further ;  that  they  had  been 
carrying  the  logs  down  on  their  shoulders  to 
him ;  that  at  the  time  he  went  to  work  nei- 
ther the  foreman  nor  any  other  person  ad- 
vised him  that  they  were  going  to  cut  any 
timber  around  close  to  where  he  was  work- 
ing; as  a  result  of  the  tree  striking  hlui,  his 
leg  was  severely  broken;  he  was  laid  up  in 
bed  seven  months,  and  It  was  still  swollen 
at  the  time  of  the  trial;  that  his  hospital 
bill  was  $350,  of  which  he  had  paid  $80,  aU 
the  money  he  had;  that  prior  to  the  acci- 
dent he  had  t>een  in  good  health;  that  he 
was  51  years  of  age;  that  prior  to  the  time 
the  tree  fell  there  was  no  warning  whatever 
given  him  that  a  ttee  would  fall. 

Charley  Sanders,  an  employ^  of  the  de- 
fendant at  tlie  time  of  the  accident,  testified 
that  he  was  working  on  the  skidway  some- 
thing like  100  feet  from  where  plaintiff  was 
working  on  the  bridge;  that  there  were  other 
men  working  up  there  swamping  and  doing 
other  work,  and  others  chopping  timber ;  that 
when  a  tree  was  about  to  fall  the  men  were 
supposed  to  holler  "Timber!"  and  give  the 
men  a  chance  to  get  away;  that  the  practice 
of  giving  warning  in  that  way  had  been  fol- 
lowed during  all  of  the  time  they  had  been 
in  the  camp;  tliat  the  men  were  chopping, 
swamping,  and  cutting  about  200  feet  fur- 
ther up  than  he  was;  that  he  saw  the  tree 
fall  that  struck  plaintiff;  that  he  did  not 
hear  any  warning  or  notice  given  that  the 
tree  was  to  be  felled;  that  he  saw  the  tree 
fall  and  heard  some  one  holler,  some  one 
groaning,   and   went  down   there  with  his 
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cant  hook  and  saw  plalntlfl  and  another  man 
lying  on  the  road;  that  he  thought  the  man 
who  hollered  was  the  man  who  was  hurt 
with  plaintiff;  that  the  tree  was  about  the 
size  of  an  ordinary  telephone  pole,  about  100 
feet  long ;  that  as  the  tree  struck  the  ground 
it  was  broken  Into  pieces ;  that  he  then  went 
down  to  the  camp  to  get  help ;  that  he  could 
hear  chopping  all  around  him  where  he  was 
working ;  that  the  skidway  was  dp  about  100 
feet  above  where  plaintiff  was  working;  that 
he  had  seen  the  two  men  cutting  timbers  for 
the  bridge  that  day ;  that  the  men  who  were 
cutting  the  timbers  for  the  bridge  and  carry- 
ing them  to  plaintiff  had  been  working  that 
day  farOier  up  the  draw  from  the  camp  and 
beyond  where  he  was  working — ^farther  away 
from  plaintiff  than  he  waa 

The  physician  who  treated  the  respondent 
testified  to  the  injuries  and  their  perma- 
nency. 

The  testimony  of  the  appellant  was  direct- 
ed to  the  establishment  of  the  proposition 
that  the  respondent  was  in  charge  of  the 
work  of  constructing  the  bridge,  and  that 
those  who  cut  the  tree  that  caused  the'  in- 
jury were  working  under  his  direction.  The 
walking  boss  of  the  appellant  testified  that 
be  had  general  charge  of  the  camps  of  the 
appellant,  and  that  there  were  from  40  to  60 
men  working  in  each  camp;  that  each  camp 
had  a  foreman;  that  he  talked  with  respond- 
ent about  going  to  camp  No.  2  to  build  a 
scoot  road,  and  look  after  that  work.  On 
cross-examination  he  testified  that  the  fore- 
man Radlgan's  duties  were  to  show  the  men 
where  he  wanted  them  to  work  and  tell  them 
what  to  do;  that  he  was  the  man  who  picked 
out  the  worli,  directed  the  men  what  to  do, 
and  how  to  do  it;  that  the  respondept  was 
a  common  laborer  at  camp  No.  1,  and  that 
he  was  sent  to  camp  No.  2  to  look  after  the 
building  of  the  scoot  road  and  a  bridge;  that 
the  witness  had  never  told  respondent  that 
he  had  been  promoted  to  be  a  boss ;  that  he 
told  him  what  he  wanted  him  to  do  up  there; 
that  he  told  him  to  report  to  Radlgan,  and 
that  Radlgan  would  show  him  what  to  do. 

Radtgan,  the  foreman  at  camp  No.  2,  tes- 
tified that  respondent  came  there  to  go  to 
work,  and  testified  as  follows:  "Q.  What 
conversation  did  you  have  with  Mr.  Lucey 
about  this  work?  A.  I  showed  him  the  work 
I  wanted  him  to  do,  and  showed  him  what 
I  wanted  him  to  do  it  with;  I  also  gave  him 
the  men  I  wanted  to  work  with  him.  Q. 
What  did  you  tell  him  he  was  to  do?  A.  I 
told  him — I  first  took  him  and  showed  him 
the  place  in  the  road  to  fix,  and  then  took 
him  and  showed  him  a  turn-out  place  I 
wanted  built  first,  I  believe,  and  put  him  to 
work  at  it."  He  further  testified  that  he  told 
the  respondent  that  the  men  were  to  help 
him,  and  that  respondent  was  to  direct  them 
In  their  work;  that  at  that  time  there  were 
about  55  men  working  in  that  camp.  Radl- 
j?an  further  testified  that  he  had  been  along 
therfe  several  times  that  day;  that  be  noticed 


the  moi  were  cutting  the  timbers  |or  re- 
spondent on  the  hillside  above  him;  that  he 
noticed  them  several  times  in  different  {ilaces 
on  both  sides  of  the  gulch  in  the  vicinity  of 
100  feet;  that  on  the  day  of  the  accident 
they  were  working  about  150  feet  from  re- 
spondent. On  cross-examination  he  testified 
as  follows:  "Q.  I  will  ask  you  how  you  hap- 
pened to  know  where  these  men  were  cutting 
timber  around  Lucey?  A.  It  was  my  busi- 
ness to  know  where  they  were ;  every  time  I 
went  through  the  woods  I  would  also  find 
out  where  they  were.  Q.  They  were  work- 
ing under  you?  A.  Yes,  sir.  Q.  It  was  your 
business  to  see  that  they  were  attending  to 
their  work?  A.  Yes,  sir."  Radlgan  also  tes- 
tified that  he  was  the  foreman ;  that  the  skid- 
ding crew  did  not  have  a  boss;  that  there 
was  one  other  boss  in  that  camp,  namely,  the 
respondent;  that  he  did  not  notify  the  re- 
spondent that  he  had  been  promoted  to  be  a 
boss ;  that  he  did  not  know  whether  respond- 
ent knew  he  was  a  boss  or  not 

It  clearly  appears  that  Radigan  took  the 
respondent  up  there,  and  told  him  what  he 
wanted  him  to  do,  and  how  he  wanted  it 
done,  and  that  he  told  the  other  men  what 
he  wanted  them  to  do,  and  did  not  inform 
respondent  that  he  had  been  made  a  boss  or 
ttiat  he  had  charge  of  any  men. 

In  rebuttal  respondent  testified  that  a  man 
by  the  name  of  Mullen  was  the  man  who 
sent  him  up  there  to  construct  the  bridge; 
that  the  witness  Garvison  never  spoke  to 
him  about  it,  and  no  one  ever  told  him  that 
he  was  to  have  charge  of  anything  or  of 
any  men. 

The  jury  rendered  a  verdict  in  favor  of 
the  respondent  for  the  sum  of  $2,909. 

Four  errors  are  assigned  as  the  basis  for 
the  reversal  of  the  judgment:  (1)  That  the 
trial  court  erred  in  denying  appellant's  mo- 
tion for  a  nonsuit;  (2)  that  the  court  erred 
in  denying  appellant's  motion  for  a  directed 
verdict;  (3)  that  the  court  erred  in  denying 
appellant's  motion  for  a  judgment  non  ob- 
stante veredicto;  (4)  tliat  the  court  erred  in 
denying  appellant's  motion  for  a  new  trial. 

[1]  It  is  first  contended  that  the  respond- 
ent was  an  experienced  woodsman,  and  had 
had  many  years'  experience  in  logging  camps, 
and  he  testified  that  it  was  the  custom  or 
rule  in  the  camps  of  the  appellant  company 
to  give  notice  or  warning  to  the  men  when 
a  tree  was  about  to  fall,  and  that  since  it 
was  the  custom  or  rule  of  the  appellant  com- 
pany that  the  men  felling  trees,  before  the 
tree  falls,  must  "holler"  or  cry  out  the  word 
"Timber!"  in  order  to  give  the  men  a  cliance 
to  get  out  of  the  way;  that,  if  the  servant 
neglects  to  give  the  signal  or  warning  on 
felling  a  tree,  such  neglect  is  the  fault  of  a 
fellow  servant,  and  the  employer  is  not  lia- 
ble for  any  damage  resulting  therefrom.  The 
question  then  is  directly  presented  whether 
those  who  felled  the  tree  were  fellow  serv- 
ants of  the  respondent,  and  whether  their 
neglect  to  give  the  signal  or  warning  requlr- 
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ed  to  I^  given  on  the  falling  of  a  tree  waa 
the  neglect  or  carelessness  of  a  fellow  serv- 
ant for  which  the  employer  was.  not  liable. 

[2]  We  think  the  general  mle  of  law  la 
that,  when  a  master  Is  engaged  In  a.  com- 
plex or  hazardous  business,  he  must  promul- 
gate and  adopt  such  rules  and  regulations 
for  the  conduct  of  his  business  and  the  gov- 
ernment of  bis  servants  in  the  discharge  of 
their  duties  as  will  afford  reasonable  pro- 
tection to  them,  and  that  it  is  the  duty  of 
the  master  to  use  reasonable  care  to  see 
that  the  rules  adopted  by  him  for  the  safety 
of  his  servants  are  complied  with,  and,  if 
he  folia  to  do  so,  he  will  be  responsible  for 
injuries  resulting  from  failure  of  compli- 
ance. 

In  Potlatdi  Lumber  Co.  v.  Anderson  (0. 
G.  A.)  199  Fed.  742,  which  is  a  case  quite 
similar  to  the  one  under  consideration,  after 
stating  the  duties  of  the  corporation  sub- 
stantially aa  above  set  forth,  the  court  said: 
"Nor  was  it  disputed  that  the  duties  Just 
specified  are  positive  obligations  imposed  up- 
on the  master  by  law,  and  that  he  is  liable 
.  for  the  negligent  performance  of  such  duties, 
whetiier  he  undertakes  their  performance 
porsonally,  or  delegates  them  to  another." 
The  court  also  held  that  it  would  be  un- 
reasonable to  expect  a  man  in  a  crew  of 
"swampers"  to  do  his  work  of  cutting  down 
brush,  and  at  the  same  time  protect  himself 
against  the  danger  of  trees  falling  on  him 
cut  by  men  in  another  crew  near  by,  unless 
the  men  cutting  the  trees,  or  some  one  know- 
ing the  danger,  would  give  him  warning. 
The  fact  that  the  appellant  company  had 
adopted  rules  in  regard  to  giving  warning 
would  indicate  that  there  was  a  necessity 
for  such  rules  and  their  enforcement  The 
respondent  was  employed  to  construct  a  cer- 
tain bridge  or  turn-out.  The  appellant  un- 
dertook to  furnish  him  the  poles  or  timber 
for  that  purpose,  and  the  evidence  shows 
that  he  had  no  supervision  or  control  over 
those  who  felled  the  timber  and  delivered  it 
to  him  for  use  in  constructing  the  bridge. 

In  Cunningham  v.  Adna  Mill  Co.  (Wash.) 
127  Pac.  850,  the  court  held  that  fallers  in 
a  logging  camp  are  not  fellow  servants  of  the 
members  of  a  crew  engaged  in  hauling  logs 
from  the  woods,  where  they  axe  left  by  the 
fallers,  and  that  the  employer  failing  to 
have  proper  warning  given  before  fallers  of 
trees  cause  them  to  fall  across  the  haulback 
lines  where  plaintiff,  a  member  of  the  haul- 
ing crew,  is  exposed  to  unexpected  danger,  is 
guilty  of  actionai>le  negligence.  In  that  case 
the  negligence  upon  which  the  action  was 
predicated  was  the  failure  to  give  a  signal 
or  warning  to  the  person  injured  that  a  tree 
was  about  to  fall;  In  the  course  of  that  de- 
cision the  court  said:  "The  evidence  shows 
that  respondent  and  the  fallers  were  working 
in  separate  places,  at  a  different  character 
of  employment,  and  that  they  were  not  In 
view  of  each  other.  This  being  true,  the 
failure  of  the  master  to  see  that  a  proper 


warning  or  signal  w*8  given  before  U»e  fall- 
ers, whom  re^Mndent  could  not  see,  caused 
a  large  tree  to  fall  across  the  haulback  line 
constituted  iiegllgencek  as  it  necessarily  ex- 
posed respondent  to  a  sudden  and  uaexpecb- 
ed  danger.  Under  such  dcciunstances,  it 
was  the  nondelegable  duty  of  the  master  to 
see  that  a  signal  or  warning  was  given."  As 
touching  upon  the  queBtlon  here  involved, 
see  Bellevilte  Stone  Co.  of  New  Jersey  v. 
Mooney,  61  N.  J.  Law,  253,  S9  AtL  764.  39 
L.  R.  A.  834,  which  is  a  well-construed  case. 
In  the  course  of  the  decl9lon  the  court  said : 
"We  conclude,  therefore,  that  it  was  part  of 
the  defendant's  duty  to  the  plaintiff  that 
proper  care  should  be  exercised  in  giving 
warning  of  an  expected  blast.  In  select- 
ing the  person  who  was  to  fire  the  blast  as 
the  person  to  give  the  warning,  the  defend- 
ant probably  chose  the  man  best  able  to  per- 
form tbat  duty;  but  as  the  defendant's  re- 
sponsibility extended  beyond  the  selection  of 
an  agent,  and  Included  the  warning  Itself, 
it  must  answer  £or  negligence  in  the  giving 
of  warning,  no  matter  how  fit  was  the  chosen 
agent"  Substantially  the  same  doctrine  is 
laid  down  In  Ondis'  Adm'x  v.  Great  A.  &  P. 
Tea  Co.,  82  N.  J.  Law,  511, 81  Atl.  856.  That 
was  a  case  in  which  there  was  neglect  in 
giving  a  warning,  and  it  was  held  that  neg- 
lect to  give  the  warning  was  legally  Imputed 
to  the  employer,  as  the  servants  he  required 
to  give  the  warning  were  not  to  be  regard- 
ed in  law  as  fellow  servants  engaged  in  a 
common  employmMit  This  doctrine  is  also 
recognized  in  Koemer  v.  St  Iiouis  Car  Co., 
209  Mo.  141,  107  S.  W.  481,  17  L.  B.  A.  (N. 
S.)  292.  In  tbat  case  it  was  the  foreman's 
duty  to  give  the  warning,  but  as  we  view 
It,  that  would  make  no  difference,  as  the 
faller  of  the  tree  and  respondent  were  not 
fellow  servants  in  regard  to  the  duty  of  giv- 
ing the  warning  or  slgnaL  See,  also,  Kemp- 
fert  V.  Gob  Traction  Co.  (Mlim.)  139  N.  W. 
145. 

[4]  In  a  very  recent  decision  from  Minne- 
sota— Elenduck,  v.  Crookston  Lumber  Co, 
140  N.  W.  125— the  court  recognized  that 
where  signals  are  employed  in  the  general 
work  of  the  master,  and  are  used  solely  in 
directing  the  movement  of  machinery  or  in- 
strumentalities connected  with  the  employ- 
ment the  signals  are  mere  details  of  the 
work,  and  the  failure  qn  the  part  of  servants 
to  give  them  does  not  charge  the  master  with 
liability,  and  held  as  follows:  "But  where 
the  place  of  work  is  Inherently  dangerous, 
and  signals  are  required  by  orders  of  the 
master,  or  by  common  custom,  for  tlie  pro- 
tection of  the  employ&s  and  to  provide  and 
to  maintain  for  them  the  safety  of  their 
place  of  work,  ,^nd  are  relied  upon  by  the 
employe's  as  a  means  of  saving  themselves 
from  harm,  it  becomes  the  absolute  duty  of 
the  master  to  give  them,  and  a  failure  to  do 
Bo,  though  the  failure  be  the  neglect  of  a 
servant  engaged,  in  the  common  employment; 
renders  the  master  liable  to.  a  eerirant  who  is 
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Injored  te  conseqneoce  of  the  neglect  This 
principle  of  the  law  of  master  and  servant  la 
thoroughly  settled  In  this  state."  And  fur- 
ther on  in  the  opinion  the  court,  coniiuent- 
Ing  on  the  case  of  Anderson  v.  Coal  CSo.,  108 
Mlnu.  455,  122  N.  W.  794,  26  L..E.  A.  (N.  S.) 
624.  said:  "Counsel's  criticisms  of  the  deci- 
sion In  that,  case  are  not  sound,  They  ap- 
parently overlook  the  essential  element  made 
the  foundation  of  that  decision,  namely,  the 
dangerous  character  of  the  work,  and  the 
necessity  of  signals  for  the  protection  of 
employes." 

In  Anderson  t.  Coal  Co.,  supra,  the  court 
said:  "The  rules  of  law  as  to  how  far  the 
master  may  delegate  his  duty  to  his  servant 
appear  in  a  measure  to,  have  been  rather 
rendered  uncertain  than  to  have  been  deti- 
nltely  determined  by  the  mass  of  decision  on 
this  subject  The  opinion  has  been  frequent- 
ly expressed  as  in  Brabbits  v.  Chicago  &  N. 
W.  B.  Co.  (1875)  38  Wis.  289-290:  'It  would 
be  monstrous  to  allow  [the  master]  to  re- 
lieve himself  from  all  liability  for  a  breach 
of  that  duty  [to  the  servant]  by  simply 
charging  09e  of  [his]  inferior  officers  or  serv- 
ants with  its  performance.'  This  principle 
has  been  reiterated  times  without  number 
by  the  Wlscondn  court  and  by  almost  every 
court  in  the  country.  •  *  •  In  point  of 
fact  the  view  these  and  allied  authorities 
have  taken  is  In  large  measure  a  necessary 
product  of  the  transition  in  Judicial  opinion 
as  to  what  is  the  criterion  by  which  it  shall 
be  determined  who  is  and  who  is  not  a  fel- 
low servant.  The  decisions  of  courts  of 
other  states  that,  under  given  circumstances, 
one  servant  is  a  fellow  servant  of  another, 
are  not  controlling  on  this  court,  unless  the 
criterion  by  which  the  relationship  is  deter- 
mined is  the  same  as  in  tills  Jurisdiction, 
namely,  that  a  fellow  servant  is  one  to  whom 
the  master  has  not  intrusted  the  perform- 
ance of  some  absolutely  nonassignable  duty 
of  the  master.  The  federal  courts,  having 
originally  announced  the  test  of  superior 
servant,  or  the  doctrine  of  control,  then  re- 
jected it,  and  adopted  the  separate  depart- 
ment theory.  It  has  been  quite  generally 
thought  that  this  theory  has  been,  in  turn, 
largely  abandoned  and  the  current  test  ojt  a 
vice  principal  adopted.  But  in  Peters  v. 
George,  154  Fed.  634.  83  C.  C.  A.  408,  Judge 
Gray  said  that  under  the  modern  rule  of  the 
federal  courts  the  theory  of  vice  principal 
as  determining  the  liability  of  a  master  has 
been  largely  discarded,  and  that  which  is 
to  be  considered  as  merely  and  solely  the 
negligence  of  a  fellow  servant  turns  rather 
on  the  chnrac^r  of  the  act  than  on  the.  rela- 
tion of  the  employ^  to  each  oth»."  In  Bar- 
tonshill  Coal  Co.  v.  Reid,  3  Marcq.  H.  L. 
Cases  266,  283,  Lord  Cranworth  said:  The 
master  is  "bound  to  guarantee  third  persons 
against  all  hurt  arising  from  the  careless- 
ness of  himself  or  of  those  acting  under  his 
orders  in  the  course  of  his  buslDess."    More 


specifically:  "No  duty  required  of  •  •  * 
[the  master]  for  the  safety  and  protection 
of  his  servants  can  be  transferred  so  as  to 
exonerate   him  from   such  llabUlty." 

If  the  rule  were  that  an  employer  can 
avoid  all  liability  simply  by  delegating  the 
authority  to  a  servant  to  give  warning  of  a 
fCtlllng  tree,  it  would  be  a  very  easy  rule  for 
the  employer  to  follow  to  avoid  liability, 
should  the  servant  fail  to  give  the  warning 
and  another  servant  be  injured  thereby.  It 
is  the  duty  of  the  master  to  furnish  a  rea- 
sonably safe  place  for  the  servant  to  work; 
and,  if  It  requires  warning  and  signals  to 
protect  a  servant  from  injury  from  falling 
trees  cut  by  other  servants,  It  is  the  master's 
duty  to  see  to  it  that  the  proper  signals  are 
given,-  and,  if  the  injury  is 'caused  by  the 
failure  to  give  the  signals,  the  master  is  lia- 
ble. His '  liability  or  responsibility  extends 
beyond  the  selection  of  a  servant  or  agent 
to  give  the  signal,  and.  includes  the  signal 
itself,  and,  if  the  servant  neglects  to  grive  It. 
the  master  must  answer  for  such  negligence, 
as  the  authority  to  a  servant  to  give  a  signal 
Is  nondelegable  and  the  failure  to  give  it  is 
Imputed  to  the  master  and  the  servant  em- 
ployed to  give  It  is  not  the  fellow  servant 
of  the  injured  employe  so  far  as  the  giving 
or  ftdlure  to  give  the  signal  is  concerned. 
The  master  cannot  Instruct  a  servant  to  do 
or  perform  a  nonassignable  or  nondelegable 
duty  and  escape  liability  if  the  servant  neg- 
lects to  perform  such  duty,  in  case  injury 
results  to  the  employ^. 

We  think  under  the  evidence  in  tills  case 
and  the  law  applicable  thereto  the  appellant 
was  liable  for  the  injuries  to  the  respondeat 
We  therefore  conclude  that  the  court  did 
not  err  in  denying  appellant's  motion  for  a 
nonsuit,  its  motion  for  a  directed  verdict,  its 
application  lor  a  Judgment  non  obstante 
veredicto,  nor  in  denying  Its  motion  for  a 
new  trial. 

The  Judgment  is  therefore  affirmed,  with 
costs  tn  favor  of  the  respondent 

AILSHIB,  O.  J.,  and  STE.WART,  J.,  cou- 
cor. 


CHABVOZ  V.  SALT  LAKB  CITT. 

(Supreme  Court  of  Utah.    April  2S,  1913.) 

1.  Xeoligence  (g  39*)  -—  "Attbactivk  Nui- 
sances." 

A  thing  may  be  attractive  to  children  and 
inherently  dangerous  withoat  being  an  attrac-. 
tive  nuisance,  within  the  doctrine  of  the  turn- 
table cases,  which  requires  that  the  thin;:  be  in 
an  unprotected  condition,  as  well  as  attractive 
and  dangerous.^ 

(Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  i  S5 :   Dec.  Dig.  §  39.*] 


•Brown  v.  Salt  Lake  City,  33  Utah.  222,  93  Paa 
670,  14  L.  R.  A.  (N.  S.)  619.  126  Am.  St.  Rep.  828,  U 
Ann.  Cas.  1004:  SUalley  v.  Railroad,  34  Wall,  447, 
448,  98  Pac.  111. 
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2.  Negligence  (S  134*)— Actions — Sufficien- 
cy OF  EVIDENCB— ATTBACTIVENESS  OF  NUI- 
SANCES. 

Evidence,  in  an  action  against  a  city  for 
the  death  of  a  trhild  by  being  drowned  in  a 
stream  conducted  through  a  ditch  by  the  city, 
held  not  to  sustain  a  finding  that  the  child 
was  attracted  by  the  warm  water  in  the  ditch. 

[EM.  Note. — For  other  cases,  see  Negligence, 
Cent  I>ig.  S{  207-270,  272,  273;  Dec.  Pig.  i 
134.*] 

3.  NEGLIGENCE  (§  134*)— ACTIONS— SUFFICIEN- 
CY OF  Evidence— Proximate  Cause. 

Evidence,  in  an  action  against  a  city  for 
the  death  of  a  young  child  by  tailing  into  warm 
mineral  water  conducted  into  a  ditch  by  the 
city,  held  not  to  sustain  a  finding  that  the  at- 
tractiveness of  the  water  was  the  proximate 
cause  of  the  child's  death. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §§  2«7-270,  272,  273;  Dec.  Dig.  « 
134.»] 

4.  Neguqencb  (S  5tt*)— Proximate  Cause. 

To  bring  a  case  within  the  doctrine  of  the 
tamtable  cases,  the  attractiveness  of  the  al- 
leged nuisance  must  have  been  the  proximate 
cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  SJ  69,  70 ;   Dec.  Dig.  {  50.*] 

5.  Negligence  (§  39*)  —  Attractive  Nui- 
sance. 

A  small  stream  of  warm  mineral  water  con- 
ducted into  a  ditch  and  through  a  culvert  by  a 
city,  after  it  had  been  used  for  bathing  and 
medicinal  purposes,  would  not  constitute  an  at- 
tractive nuisance,  so  as  to  make  the  city  liable 
for  a  child's  death  therein,  under  the  doctrine 
of  the  turntable  cases. 

[Ed.  Note.— FoT  other  eases,  see  Negligence, 
Cent.  Dig.  S  55 ;    Dec.  Dig.  i  30.*] 
«.  Evidence  (§  10*)— Judicial  Notice. 

'llie  Supreme  Court  will  take  judicial  no- 
tice of  the  fact  that  there  are  many  miles  of 
small  streams  that  flow  in  ditches  or  flumes  in 
the  state  which  may  be  more  or  less  attractive 
to  children. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S§  9-14 ;   Dec.  Dig.  §  10.»] 

Appeal  from  District  Court,  Salt  Lake 
County ;  C.  W.  Morse,  Judge. 

Action  by  Maurice  A.  Charvoz  against  Salt 
Lake  City.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  remanded, 
with  directions  to  grant  a  new  trial. 

H.  J.  Dlnlnny,  City  Atty.,  and  Aaron  My- 
ers, Asst  City  Atty.,  both  of  Salt  Lake  City, 
for  appellant  M.  E.  Wilson,  of  Salt  Lake 
City,  for  respondent 

FBICK,  J.  This  is  an  action  brought  by 
respondent,  as  parent,  to  recover  damages 
for  the  death  of  an  infant  child,  whose  death, 
it  Is  alleged,  was  caused  through  the  negli- 
gence of  the  appellant,  a  municipal  corpora- 
tion. After  stating  the  necessary  matters  of 
inducement,  the  acts  of  negligence  relied  on 
are  alleged  In  the  complaint  as  follows: 
"That  the  said  city  further  owned,  control- 
led, and  maintained  at  the  intersection  of 
Eighth  North  and  Third  West  streets  a  cei> 
tain  culvert  conveying  a  stream  of  hot  sul- 
phur water,  which  stream  was  likewise  own- 
ed, controlled,  and  negligently,  maintained 
by  the  above-named  city  along  the  north  side 


of  Eighth  North  between  Second  West  and 
the  west  side  of  Third  West  street;  that  the 
said  stream  of  water  was  from  10  inches  to 
a  foot  in  depth,  and  was  negligently  left  by 
said  dty  open  and  uncovered,  and  that  the 
same  was  attractive  to  children,  and  should 
have  been  covered;  and  that  the  said  cul- 
vert through  which  the  stream  of  water  was 
conducted  by  the  said  city  was  negligently 
left  without  any  guards  or  other  protection 
or  means  to  prevent  a  person  of  the  deceas- 
ed's description  from  passing  Into  said  cul- 
vert" 

It  is  then  further  alleged  that  on  the  26th 
day  of  October,  1910,  the  Infant  child  of  re- 
spondent, of  the  age  of  upwards  of  17 
months,  fell  into  the  "stream"  of  water, 
aforesaid,  and  was  drowned,  and  that  by 
reason  of  her  death  respondent  was  dam- 
aged, etc. 

The  appellant  filed  an  answer  to  the  com- 
plaint, in  which  it  denied  substantially 
all  the  material  allegations,  and  as  an  af- 
firmative defense  pleaded  contributory  negli- 
gence on  the  part  of  both  the  respondent  and 
the  mother  of  the  child,  who  vrtta  Its  cus- 
todian. ' 

A  trial  upon  these  Issues  to  a  jury  result- 
ed in  a  verdict  in  favor  of  respondent  for 
the  sum  of  .ISI.OOO.  The  court  entered  judg- 
ment upon  the  verdict,  and  appellant  pre- 
sents the  record  to  this  court  on  appeal  and 
asks  us  to  reverse  the  judgment. 

The  evidence  upon  which  the  verdict  of 
the  jury  and  judgment  are  based  is,  in  sub- 
stance, as  follows : 

The  respondent  with  his  family,  consisting 
of  a  V7ife  and  five  children,  ranging  in  age 
from  9  years,  the  oldest,  down  to  17  months 
and  a  few  days,  the  youngest,  the  latter  be- 
ing the  child  in  question,  for  several  years 
lived  on  West  Eighth  North  street,  near  Third 
West  street,  in  Salt  Lake  City.  His  house 
was  on  the  north  side  of  the  street,  facing 
south.  In  front  of  the  house,  in  the  street, 
from  6  to  8  feet  from  the  sidewalk,  at  the 
point  where  the  gutters  are  customarily  and 
usually  placed  in  the  streets  of  Salt  Lake 
City,  there  was  a  ditch  about  1  foot  deep 
and  about  18  Inches  wide,  in  which  there 
was  constantly  flowing  a  stream  of  warm 
,water  which  came  from  what  Is  known  as 
the  warm  springs,  which  are  situated  on  the 
east  side  of  North  Second  West  street,  and, 
as  near  as  we  can  get  at  the  exact  distance 
from  the  record,  respondent's  house  is  be- 
tween 600  and  800  feet  in  a  northwesterly 
direction  from  said  springs,  and  the  place 
where  the  child  was  found  dead,  as  herein- 
after stated,  is  about  100  or  125  feet  farther 
therefrom.  The  water  of  the  springs  comes 
out  of  the  earth  at  a  temperature  of  alMut 
112  degrees  Pahr.,  and  where  It  leaves  the 
bathhouse  on  Its  way  into  the  ditch  In  ques- 
tion, running  in  front  of  respondent's  bouse, 
the  water  has  a  temperature  of  from  103  to 
105  degrees  Falir.    Excepting  where  the  wa- 
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ter  flows  across  Second  West  street,  It  flows 
In  an  open  ditch  after  it  leaves  tbe  warm 
springs,  and  Is  necessarily  somewhat  cooler 
when  it  passes  respondent's  house.  The  wa- 
ter Is  what  is  known  as  white  sulphur  wa- 
ter, and  It  is  used  for  bathing  purposes  and 
leased  by  the  dty  to  others.  Some  people 
drink  the  water,  and  a  very  large  number 
bathe  in  it,  and  many  of  the  bathers  remain 
in  the  water,  respondent  said,  who  worked  in 
the  bathing  establiKbment,  from  "three  to 
four  hours  at  a  time."  The  amount  of  wa- 
ter flowing  from  the  warm  springs  into  the 
ditch  is  about  1.7  or  1.8  second  feet,  mak- 
ing a  stream  of  water  from  6  to  8  inches 
deep  and  about  18  inches  wide.  The  banks 
of  the  ditch  and  the  depth  thereof  are  some- 
what irregular,  so  that  the  water  at  places 
is  deeper  than  at  others.  When  the  weather 
is  cool  or  cold,  some  steam  or  vapor  arises 
from  the  water.  The  fall  of  the  ditch  va- 
ries; the  greatest  fall  being  in  front  of  re- 
spondent's dwelling,  where  it  is  about  3% 
Iter  cent,  and  less  than  that  above  and  be- 
low that  point 

On  October  26,  1910,  about  three  minutes 
before  12  o'clock,  noon,  the  wife  of  respond- 
*  ent  and  mother  of  the  deceased  child,  nam- 
ed Ruth,  was  at  or  near  the  front  door  In- 
side of  her  house,  combing  the  hair  of  one 
of  Ruth's  little  sisters.  At  that  time  Ruth 
was  Immediately  in  front  of  the  house  on 
the  sidewalk  leading  from  the  front  door  to 
the  sidewalk  in  the  street  running  east  and 
west  in  front  of  the  lot  playing  with  a  little 
boy  and  girl,  both  older  than  she.  A  few 
minutes  after  12  o'clock  the  mother  missed 
Ruth  and  at  once  started  to  look  for  her. 
She  saw  the  little  boy  and  girl  with  whom 
Ruth  had  been  playing  going  In  an  easterly 
direction,  and  the  mother  started  westerly, 
going  to  Third  West  street  which  was  about 
100  or  123  feet  west  of  her  house,  and  from 
there  she  went  a  little  ways  north  and  look- 
ed and  called  for  Ruth,  but  did  not  see  her, 
when  she  retraced  her  steps  southerly,  and 
In  approaching  the  ditch  she  saw  the  child 
lying  in  the  water  at  the  west  end  of  the 
culvert  spoken  of  in  the  complaint  which 
was  placed  across  the  ditch  or  stream  at  the 
{Mint  where  the  sidewalk  running  north  and 
south  on  Third  West  street  would  run  If  it 
were  extended  in  a  southerly  direction. 
When  the  mother  found  the  child,  it  seemed 
lifeless,  and  although  a  doctor  was  sent  for 
immediately  to  St  Mark's  Hospital,  which 
was  about  a  block  distant  from  where  the 
child  was  found,  all  efCorts  to  revive  the 
child  failed. 

The  mother  testified  that  the  child  "had 
never  been  near  the  ditch  before";  that  it 
feared  the  ditch.  Indeed,  the  mother  testi- 
fied that  all  of  her  children  feared  the  ditch, 
and  none  ever  fell  Into  it.  Respondent  testi- 
fied that  several  families  lived  along  the 
street  where  the  ditch  in  question  is  located; 
tbat  the  children  would  play  in  the  street 
and  on  the  sidewalk,  which  Is  about  eight 


feet  distant  from  the  ditch,  but  when  be  was 
asked  if  any  of  those  children  ever  played 
"in  dose  proximity  to  the  stream"  he  left 
the  question  unanswered.  There  is  no  evi- 
dence that  any  cidld  or  children  ever  fell 
into  the  ditch,  or  in  the  water  running  there- 
in, or  that  any  of  them  were  actually  attract- 
ed by  the  water  flowing  in  the  ditch  at  any 
time.  A  lady,  who  lived  about  300  or  400 
feet  in  a  northwesterly  direction  from  re- 
spondent's bouse  on  Third  West  street,  stat- 
ed the  time  of  the  day  when  the  mother 
found  the  cliild  in  the  ditch,  as  aforesaid,  to 
have  been  a  little  later  than  the  mother  stat- 
ed it  to  have  been.  This  lady  also  testified 
that  little  Ruth  was  quick  and  active  on 
her  feet;  that  she  at  times  would  go  to  the 
lady's  house  alone.  Both  the  respondent 
and  his  wife  also  said  that  the  little  girl  was 
very  active  on  her  feet 

Upon  substantially  the  foregoing  evidence 
the  respondent  rested,  and  appellant's  coun- 
sel Interposed  a  motion  for  a  nonsuit  upon 
various  grounds,  but  principally  that  there 
was  no  evidence  of  negligence.  The  motion 
was  denied.  The  appellant  then  introduced 
some  evidence,  but  it  is  not  necessary  to 
refer  to  it,  except  to  state  that  from  it  It 
appeared  that  by  actiial  measurement  the 
amount  of  water  flowing  in  the  ditcb  from 
the  warm  springs  was  constant,  and  would 
be  increased  only  now  and  then  temporarily 
by  reason  of  storms;  that  the  volume  of  wa- 
ter passing  through  or  under  the  culvert 
where  the  child  was  found  was  4  inches  deep 
and  20  inches  wide;  that  the  greatest  veloc- 
ity of  the  stream  was  about  5%  feet  per  sec- 
ond, but  at  the  culvert  it  was  considerably 
less,  because  there  was  much  less  fall  at  that 
point;  that  there  were  al)out  500  miles  of 
similar  ditches  in  Salt  Lake  City;  and  that 
the  culvert  where  the  child  was  found  was 
precisely  the  same  in  size  and  structure  as 
were  all  such  culverts  on  the  line  of  side- 
walks crossing  the  gutters  or  ditches.  These 
facts  were  all  practically  conceded  by  re- 
spondent's counsel. 

After  introducing  the  foregoing  evidence, 
in  connection  with  other  evidence,  which  it 
is  immaterial  to  refer  to,  appellant  also  rest- 
ed, and  requested  the  court  to  direct  the 
Jury  to  return  a  verdict  in  favor  of  appellant 
upon  the  grounds  specifically  set  forth  in  the 
motion,  the  gist  of  which  is  that  respondent 
had  failed  to  make  a  case  for  the  jury. 

The  district  court,  in  passing  upon  the  mo- 
tion to  direct  a  verdict,  in  part  said :  "I  rul- 
ed upon  the  nonsuit  as  I  did  for  the  reason 
that  the  Supreme  Court  [this  court]  has  de- 
cided In  the  Brown  Case  [Brown  v.  Salt  Lake 
City,  33  Utah,  222  (93  Pac.  570,  14  L.  R.  A. 
[N.  S.]  619,  126  Am.  St.  Rep.  828,  14  Ann. 
Cas.  1004)]  that  certain  things  maintained 
by  the  city  were  attractive  to  children  of 
immature  years,  and  were  dangerous  in  them- 
selves, therefore  coming  within  what  is  com- 
monly called  the  turntable  cases  and  cases 
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that  tave  fotloirea  fhose  esses.  Then  they 
[thlB  court]  proceeded  to  say  that  turntable 
cases  oujfht  not  to  be  confined  to  dangeBous 
taachtnery  alone,  but  to  anything  that  Is  at- 
tractive. It  seems  to  me,  from  reading  the 
facts  and  langtiage  at  the  Supreme  Court  In 
that  case,  that  a  stronger  case  Is  made  oat  In 
this  case,  bringing  It  -within  the  turntable 
cases,  than  in  the  Brown  Case."  The  court 
theA  proceeds  to  say  that  warm  water  flow- 
ing in  a  ditch  is  more  attractive  to  children 
'  than  a  dark  tnnnel  would  be,  such  as  was  tt>e 
thing  complained  of  in  the  Brown  Case.  Pro- 
ceeding further  the  court  says:  "The  Supreme 
Court  lu  that  case  JBrown  Case]  said,  under 
the  undisputed  facts  ot  that  case,  if  they 
were  the  triers  of  the  fact,  they  would  have 
found  there  was  no  negligence.  1  hardly 
know  Just  what  they  meant  by  that"  The 
court,  in  addressing  •  counsel,  further  said: 
"I  will  say  this,  gentlemen,  it  is  a  very  close 
case,  and  I  would  not  be  surprised  at  all 
If  the  Supreme  Court  would  view  this  case 
as  not  coming  within  the  theory  laid  iovm 
{in  the  Brown  Case],  but  it  seems  to  me  it 
does."  The  court  then  said:  "Attractiveness 
— I  think  that  Is  the  only  question  ten  submit 
to  the  Jury."  The  court  therefore  submitted 
the  questions  to  the  Jury  whether  the  water 
flowing  in  the  ditch  was  attractive  and  dan- 
gerous to  small  children,  whether  the  deceas- 
ed child  was  attracted  by  the  water,  and 
whether  her  death  was  caused  as  a  result 
of  tiaving  been  lured  or  attracted  by  the  wa- 
ter in  said  ditch,  and  further  directed  the 
Jury  to  find  what,  if  any,  damages  the  re- 
spondent sustained.  If  they  found  for  him. 
The  principal  reason  urged  by  ai)pe]lant's 
counsel  why  the  Judgment  should  be  reversed 
Is  that  the  district  court  erred  In  refusing 
to  direct  the  Jury  to  return  a  verdict  In 
favor  of  appellant,  for  the  reason  that  there 
is  no  evidence  in  support  of  the  material 
allegations  of  the  complaint.  By  referring 
to  the  reasons  given  by  the  district  court 
why  it  refused  to  direct  a  verdict,  it  be- 
comes clear  that  the  court's  refusal  was  bas- 
ed upon  what  it  contended  this  court,  in  the 
opinion  deciding  Brown  v.  Salt  Lake  City, 
supra,  had  said.  We  confess  that  we  are 
unable  to  find  anything  that  is  said  or  Inti- 
mated in  the  Brown  Case  which  Justifies  the 
conclusion  reached  by  the  district  court  Nor 
is  there  anything  that  we  omitted  to  say  in 
the  Brown  Case  that  In  any  way  sustains 
the  district  court's  conclusion.  Of  course. 
If  we  had  said  what  the  district  court  says 
we  did.  namely,  that  the  doctrine  of  the  so- 
called  turntable  cases  applies  to  "anything 
that  is  attractive"  and  is  inherently  dan- 
gerous to  children  of  Immature  Judgment 
then  the  court  might,  perhaps,  have  been 
Justified  in  ruling  as  It  did.  We,  however, 
not  only  did  not  say;  either  directly  or  in- 
directly, that  "anything"  that  Is  inherently 
dangerous  and  attractive  or  alluring  to  chil- 
dren of  Immature  Judgment  odmes  within  the 


^octrihe  of  the  ttimtahle  cases,  but  we  took 
special  pains  to  avoid  a  misunderstanding  by 
saying  precisely  the  contrary.  In  the  Brown 
Case  we  pointed  out  that  the  decisions  re- 
lating to  the  princli)le  involved  in  the  turn- 
table cases  were  .ijomewhat  at  variance  with 
re.spect  to  what  facts  bring  a  particular  case 
within  the  doctrine.  After  giving  the  subject 
careful  consideration,  we  there  classified 
the  cases  and  adopted  the  rule  laid  down  by 
Mr.  Chief  Justice  Beatty  In  the  case  of  Pe- 
ters V.  Bowman,  115  Cal.  356,  47  Pac.  113, 
598,  56  Am.  St  Rep.  106.  In  order  to  avoid 
any  misapprehension  with  respect  to  Just 
how  far  we  adopted  wliat  the  California 
Supreme  Court,  in  speaking  through  Mr. 
Chief  Justice  Beatty,  had  said,  we  copied 
the  language  of  the  eminent  Jurist  and  said 
that  the  limitations  of  the  doctrine  pointed 
out  by  him  were,  In  our  Judgment,  proper 
limitations ;  and  hence  we  adopted  them  a« 
the  rule  of  thia  court  As  another  precaution 
we,  in  the  Brown  Case,  33  Ctah,  239,  93  Pac. 
570,  14  L.  R.  A.  (N.  S.)  619,  126  Am.  St  Ecp. 
828,  14  Ann.  Cas.  1004,  pointed  out  that 
many  things  may  be  really  attractive  or 
alluring  to  young  children  and  may  be  In-- 
herently  dangerous  to  them,  but  notwith- 
standing that  fact  the  dtM^trlne  of  the  tnm- 
table  cases  could  not  be  applied  thereto.  On 
page  240  of  33  Utah  (93  Pac.  570,  14  L.  R.  A, 
[N.  S.]  619,  126  Am.  St  Rep.  828,  14  Ann. 
Cas.  1004)  we  again  affirmatively  adopted 
the  doctrine  as  laid  down  by  Mr.  Chief  Jus- 
tice Beatty,  and  then  proceeded  to  aiq)ly  tbe 
principle  Involved  In  that  doctrine  to  tbe 
facts  of  the  case,  in  hacd.  We  need  not  re- 
peat the  lai^uage  there  used,  since  It  speaks 
Just  as  much  for  itself  there  as  it  wonld 
if  we  repeated  it  here,  and  we  have  no  deslr« 
at  this  tine  to  depart  in  the  least  degree 
from  the  rule  as  laid  down  in  tha  &row& 
Case. 

In  referring  to  that  portion  of  the  oiHnlon 
in -the  Brown  Case  where  we  refused  to  In- 
terfere with  the  finding  of  tbe  Jury  that  tlw 
tunnel  there  In  question  was  attractive  and 
dangerous  to  the  boys,  the  district  courv 
says:  "I  hardly  know  what  they  meant  by 
that"  'Whatever  faults  may  be  attributed 
to  the  decision  in  the  Brown  Case,  It  cer- 
tainly Is  free  from  the  fault  of  being  unin- 
telligible, and  especially  with  respect  to  the 
point  now  under  consideration.  The  dis- 
trict court  Intimates  that,  inasmuch  as  the 
evidence  in  the  Brown  Case  was  practically 
undisputed,  we  therefore  should  have  deter- 
mined the  liability  of  the  dty  as  a  matter 
of  law.  With  respect  to  that  matter  we 
gave  specific  reasons  why  we  refused  to  In- 
terfere with  the  findings  of  the  Jury.  Those 
reasons  may  not  be  convincing  to  all,  but 
the  language  In  which  they  are  couched  cer- 
tainly is  not  obscure,  and  for  that  re&i:uu. 
if  ho*  other,  we  shaU  not  repeat  It  Iiera.  It 
mu^t  suffice  to  say  that,  Inasmuch  as  the 
boys,  for  about  three  years,  had  baci^  pw- 
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znltled  to  make  ti  ttlaygrdond  add  a.  reHOrt 
Of.  tM  tnBDel,  over  tbe  protesta  of  the  resi/- 
dents  ia  tbe  TMnlty  in  trbich  it  was  located 
to  tbe  dty  conncU,'  alid  as  ttae  tunnel  was 
not  neceaearUy  dangerotis  at  titier  eittraHce, 
or  Tinless  the  boys  went  down  to  wbere  the 
stream  of  wat«r  flowed  into  it,  we  simply 
held  that  under  all  the  circumstances  it  was 
a  qxieetion  for  the  jury  to  say  whether  the 
city,  through  its  council,  should  be  charged 
with  notice  that  the  hoys,  In  following  their 
natural  boyish  propensities,  might  expose 
themselves  to  the  dangers  which  were  lurk- 
lug  in  the  dark  passageway,  at  the  point 
where  the  water,  which  caused  the  death  of 
young  Brown,  entered  the  tunneL  We  are 
still  of  the  opinion  that  upon  that  question, 
in  Tlew  of  all  tbe  facts  and  circomBtances, 
reasonable  men  could  have  arrived  at  differ- 
ent conclusions;  and  hence  the  question  was 
one  of  fact,  and  not  of  law.  Upon  the  ques- 
tion as  to  whether  the  tunnel  was  attractive 
to  the  boys,  the  evidence  left  no  room  for 
differing  opinions;  but  upon  the  question 
whether  It  was  also  dangerous,  and  thus 
constituted  an  attractive  nuisance  within  the 
doctrine  of  tbe  turntable  cases,  reasonable 
men  might  well  have  differed,  and  for  that 
reason  we  treated  the  latter  question  as  one 
of  fact  That  Is  all  there  is  to  that  portion 
of  the  Brown  decision  which  the  district 
court  seemingly  could  not  understand. 

When  the  Supreme  Court  of  the  United 
States,  in  Railroad  Co.  v.  Stout,  17  Wall.  657, 
21  L.  Ed.  745,  decided  that  under  the  facts 
of  that  case  the  turntable  was  attractive  arid 
dangerous  to  children  of  Immature  Judgment, 
and  hence  constituted  an  attractive  nuisance, 
that  court  simply  applied  an  old  and  well- 
estabUshed  principle  to  new  conditions. 
That  court,  of  eonl'se,  did  not  Intend  to,  nor 
could  it,  lay  down  an  inflexible  rule  where- 
by it  could  be  determined  In  advance,  aa  a 
matter  of  law,  whether  a  particular  oise 
comes  within  th«  doctrine. 

[1]  As  pointed  out  by  this  court  both  in 
the  Brown  Case  and  again  in  the  case  of 
Sraalley  v.  Bollroad,  34  TJtoh,  447,  448,  98 
Pac.  811,  a  thing  may  be  attractive  or  allur- 
ing to  (ddldren  and  be  Inherently  dangerous 
and  yet  not  fall  within  the  principle  govern- 
ing Uie  turntable  cases.  Again,  a  thing  may 
be  attractive,  but  whether  It  is  also  danger- 
OQ8  may  be  a  questlMi  of  tact ;  or  It  may  be 
both  attractive  and  dangerous  and  yet  not 
toe  the  proximate  cause  of  the  Injury  com- 
plained of;  or,  although  attractive  and  dan- 
gerons.  It  may  nevertheless  be  common  and 
natural  and  of  a  character  that  makes  it  Im- 
practicable to  be  guarded  against  In  all 
such  cases  the  thing,  whatever  it  may  be, 
Jacks  tbe  element  which  controls  the  doctrine 
of  the  turntable  cases,  namely,  that  to  main- 
tain It  in  an  unprotected  or  unguarded  con- 
dition constitntM  It  an  attractive  and  dan- 
gerovB  nuisance.  The  well-considered  cases 
in  which  the  doctrine  of  the  Stout  Case  is 
enforced  all  proceed  upon  the  foregoing  prin- 


dple.  It- is  obvlolisi.  tteretore,  that  conrts 
cannot  in  advance  lay  down  an  inflexible 
rtilB' by  which  aU  cases  may  be  determined. 
Nor  will  all  reasonable  men  always  agree 
whether  the  facts  of  a  particular  case  bring 
it  wlthiU'  the  doctrine  or  not 

[2]  By-andytng  the  foregoU^  general  prin- 
ciples to  tbe  case  at  bar,  it  at  once  becomes 
Buntfest  Oiat  for  several  reasons  the  undis- 
puted facts  that  control  this  case  leave  it 
far  outside  of  the  fundamental  principles 
which  controlled  the  Brown  Case.  What  are 
those  facts?  The  evidence  is  oonclusire  that 
neither  the  deceased  child,  nor  any  child, 
was  attracted  by  the  water  flowing  in  the 
ditch  In  question.  Tbe  child's  mother  testl- 
fled  that  all  of  her  children.  Including  the 
deceased  child,  feared  and  kept  away  from 
the  ditch.  The  respondent,  when  asked 
whether  the  children  of  the  neighborhood 
were  attracted  to  and  played  in  "close  prox- 
imity" to  the  ditch,  left  the  question  unan- 
swered. The  presumption  or  inference,  there- 
fore, that  the  deceased  child,  as  vrell  as  the 
other  children  In  the  neighborhood,  followed 
their  natural  childish  propensities  of  play- 
ing in  the  stream  of  water  is  absolutely  dis- 
sipated or  overcome.  There  is,  therefore, 
neither  direct  nor  inferential  evidence  In 
support  of  the  implied  finding  that  thp  de- 
ceased child  was  attracted  by  the  warm  wa- 
ter flovring  in  the  ditch. 

[3,  4]  Nor  is. there  any  evidence  to  support 
the  finding  of  the  Jury,  which  Is  necessarily 
ImpUed  in  the  general  verdict,  that  the  at- 
tractiveness of  the  water  was  tbe  proximate 
cause  of  the  child's  death.  As  we  have  seen, 
the  evidence  Is  directly  to  the  contrary. 
That  the  attractiveness  must  be  shown  to 
have  been  the  proximate  cause  Is  clearly  il- 
lustrated by  the  Supreme  Court  of  Illinois 
in  a  very  recent  case,  decided  December  17, 
1912,  entitled  McDermott  t.  Burke,  256  111. 
page  407,  100  N.  B.  170,  where  the  court 
said:  "Another  essential  condition  to  liabil- 
ity is  that  the  attractive  thing,  or  something 
inseparably  connected  with  It,  must  be  the 
proximate  cause  of  the  Injury."  Indeed,  the 
district  court  recognized  this  rule  and  so 
charged  the  Jury  in  this  case;  but,  as  we 
have  seen,  there  is  no  evidence  to  support  an 
affirmative  finding  upon  that  subject,  and  a 
charge  upon  a  subject  which  requires  an  af- 
firmative finding,  without  any  supporting 
evidence.  Is  necessarily  erroneous.  There  is 
nothing  in  the  evidence  authorizing  an  In- 
ference that  the  child  was  induced  to  go  to 
the  stream  by  reason  of  the  attractive  char- 
acter of  the  warm  water.  Nor  is  there 
any  evidence  with  respect  to  what  particular 
point  along  the  stream  she  went,  except  what 
may  be  inferred  from  the  fact  that  she  was 
found  at  the  west  end  of  the  culvert  All 
that  the  evidence  discloses  is  that  she  was 
discovered  In  the  lifeless  condition  before 
stated  a  short  time  after  her  presence  was 
missed  from  In  front  of  the  house.  It  is  a 
mere  assumption,  based  upon  no  tangible 
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fact  that  the  child  fell  Into  the  stream  at 
some  other  point  than  from  the  culvert  where 
she  was  found.  It  Is  furthea  assumed,  with- 
out proof,  that  the  force  of  the  water  In  the 
stream  carried  her  little  body  through  the 
culvert;  and  hence  it  is  said  the  culvert 
should  have  had  some  protecting  guards  to 
prevent  a  child  from  passing  under  or 
through  it.  In  making  these  assumptions  no 
allowance  for  an  accidental  faU  into  the 
stream,  either  from  the  culvert,  or  from  any 
other  point  along  It,  is  made.  As  the  testi- 
mony shows,  the  child  was  quite  active,  and 
now  and  then  had  gone  to  a  neighbor's  house, 
which  was  farther  from  her  home  than  was 
the  culvert.  In  view  of  these  facts  it  is  not 
unnatural  that  she  should  have  gone  as  far 
as  the  culvert  in  the  short  time  she  was 
missed.  But,  after  all,  whether  the  child 
was  caused  to  fall  into  the  stream  by  some 
Independent  force,  whether  she  accidentally 
8lipi)ed  and  fell  into  it  in  attempting  to  pass 
over  the  culvert,  or  whether  she  saw  some- 
thing and  in  an  attempt  to  reach  it  fell  Into 
the  stream,  are  matters  which  are  left  to 
sheer  conjecture.  There  is  neithw  a  fact, 
nor  a  series  of  facts,  from  which  it  can  log- 
ically be  inferred  that  the  reason  the  child 
fell  Into  the  ditch  or  stream  was  attributable 
to  its  attractiveness,  and  for  that  reason 
was  lured  to  It.  The  only  fact  to  build  upon 
Is  that  the  child,  in  some  manner,  got  Into 
the  stream.  ■  How  or  where  is,  and  perhaps 
always  will  be,  unknown.  Under  the  most 
liberal  rule  of  permitting  verdicts  to  stand 
when  based  upon  mere  inferences,  this  ver- 
dict cannot  stand,  because  It  is  entirely  bas- 
ed on  conjecture. 

This  oi)lnlon  might  end  at  this  point,  were 
it  not  for  the  fact  that  the  case  must  be  re- 
manded, In  view  of  that  fact,  we  feel  It 
our  duty  to  pass  upon  the  principal  ques- 
tion, namely,  whether  the  stream  in  question, 
under  the  undisputed  facts  and  inferences 
dedudble  therefi-oni.  comes  within  the  prin- 
ciples governing  attractive  and  dangerous 
nuisances,  as  they  are  defined  by  this  court 
in  the  Brown  Case. 

[B]  We  are  clearly  of  the  opinion  that  it 
does  not.  How  is  a  stream  of  water  which 
gushes  forth  from  the  mountain  side,  and  in 
all  probability  has  done  so  for  centuries,  a 
thing  which  falls  within  the  doctrine  Illus- 
trated in  the  Brown  Case?  There  Is  abso- 
lutely nothing  artificial  about  such  a  stream. 
The  only  thing  that  is  artificial  is  the  ditch 
In  which  the  water  flows,  and  If  that  had 
not  been  carved  out  by  man  the  force  of  the 
water  would  soon  have  carved  one  out  of  the 
earth.  This  stream  is  therefore  no  more  ar- 
tificial than  any  other  stream  of  water  of 
similar  size  would  be.  It  is  contended,  how- 
ever, that  its  attractiveness  and  c()nse<iuent 
danger  lurk  In  the  temi)erature  of  the  water. 
Let  it  be  conceded,  for  argument's  sake,  that 
warm  water  is  more  attractive  to  children, 
osi)ecially  In  certain  seasons  of  (he  year, 
than  cold  water  would  be.    Yet  the  question 


still  rsmains:  At  what  temperainre  does 
water  become  or  cease  to  be  especially  at- 
tractive to  children?  Is  it  at  the  tempMn- 
ture  of  50,  60,  70,  80,  90,  or  more  degrees 
F.?  Is  It  not  a  matter  of  common  knowledge 
that  in  the  hottest  portion  of  the  year,  when 
children  are  most  likely  to  seek  water,  the 
natural  inclination  of  all  is  to  seek  cool  wa- 
ter, rather  than  hot  or  even  warm  water? 
Treating  the  subject,  therefore,  from  the 
standi)oint  of  common  knowledge  and  ex- 
perience, a  stream  of  water  of  approximate- 
ly the  temperature  of  the  surrounding  at- 
mosphere, or  a  little  cooler  perhaps,  would, 
during  the  summer  season,  be  more  attrac- 
tive to  children  than  would  be  water  any 
considerable  number  of  degrees  warmer  than 
that.  Moreover,  any  stream  of  water  of  the 
size  of  the  one  In  question  would  be  quite  as 
attractive  and  alluring  to  children  of  ten- 
der age  as  the  one  in  question.  This  would 
also  be  so  whether  the  stream  was  natural 
or  what  might  be  called  an  artificial  one,  or 
whether  the  water  was  running  to  waste,  or 
was  at  some  point,  at  either  end  of  the  ditch 
or  along  it,  being  used  for  some  useful  pur- 
pose. 

[•]  In  view  of  this  we  are  required  to  take 
judicial  notice  of  the  fact  that  there  are 
perhaps  thousands  of  miles  of  small  streams 
that  flow  in  ditches  or  flumes  In  the  cities, 
towns,  and  country  districts  within  the  state 
of  Utah  which  are  quite  as  attractive  and 
alluring  to  children  as  the  stream  In  ques- 
tion. Such  a  stream  is  therefore  a  most 
common  and  natural  thing,  and  not  uncom- 
mon and  novel.  In  referring  to  this  question 
the  Supreme  Court  of  Arizona,  In  a  recent 
case  involving  the  doctrine  governing  attrac- 
tive nuisances,  said:  "It  Is  a  matter  of  com- 
mon knowledge  that  alluring  and  attractive 
flumes,  such  as  the  one  in  question  in  this 
case,  carrying  running  water  are  extensive- 
ly used  In  this  territory  not  ouly  by  miners 
In  the  necessary  and  proper  conduct  of  their 
business  but  by  farmers  In  the  necessary  di- 
version and  application  of  the  public  streams 
to  a  beneficial  use  ui>on  their  lands  In  the 
cultivation  of  their  croi)s.  Not  only  flumes, 
but  irrigation  ditches,  large  and  smalL  simi- 
lar In  purpose,  construction,  and  use,  and 
equally  dangerous  and  alluring  to  the  child, 
are  to  be  found  throughout  the  territory 
wherever  cultivation  of. the  land  is  carried 
on,  and  such  conduits,  practically  Impossible 
to  render  harmless,  are  indispensable  for  the 
maintenance  of  life  and  prosperitj-.  There  is 
no  distinction  that  can  properly  be  drawn 
for  liability  for  injuries  received  by  a  child 
from  any  of  such  various  means  of  diversion 
or  use  of  water.  Both  as  a  matter  of  law 
and  as  a  matter  of  public  policy,  we  feel  that 
the  so-called  'turntable  doctrine'  should  not 
be  extended  to  cover  such  a  case  as  is  here 
presented.''  Salladay  v.  Old  Dominion,  etc 
Co.,  12  Aris.  129,  100  Pac.  442.  That  case 
was  one  where  a  child  fell  into  a  flume  wblcb 
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was  carried  across  a  lot  where  the  chlldven 
had  habitually  gathered  and  plaj-ed  before 
the  flume  was  constructed,  and  continued  to 
do  so  thereafter,  and  as  it  was  claimed,  were 
attracted  by  tbe  flume.  It  appears  from 
the  record  in  the  case  at  bar,  as  coming  from 
a  witness  who  was  well  qualified  to  testify 
upon  the  subject,  that  In  Salt  Lake  City 
there  were  500  miles  of  open  ditches  carry- 
ing water  along  the  sides  of  the  streets  in 
a  similar  maimer  to  that  carried  by  the 
stream  In  question  at  the  time  of  the  acci- 
dent. It  is  true  that  the  stream  In  question 
Is  the  only  one  carrying  warm  water;  but, 
as  we  hare  pointed  out,  that  fact  standing 
alone  cannot  make  the  stream  an  exception. 
Other  streams  of  water  are,  we  doubt  not, 
equally  as  attractive  as  the  one  in  question, 
and  in  view  of  the  common  experience  refer- 
red' to  may  in  certain  seasons  of  the  year 
perhaps  be  more  so,  since  in  this  case  the 
evidence  is  positive  and  conclusive  that  nei- 
ther the  deceased  child,  nor  any  other,  was 
ever  seen  playing  in  or  very  near  the  stream. 
We  doubt  whether  this  could  be  truthfully 
said  of  any  other  open  stream  of  similar 
size  in  Salt  Lake  City.  If  it  were  held  to  be 
negligence,  therefore,  for  the  city  to  main- 
tain the  stream  in  question  uncovered,  how 
could  it  be  held  that  it  was  not  equally 
negligent  in  permitting  any  other  streams, 
whether  larger  or  smaller,  to  remain  uncov- 
ered? Neither  can  the  fact  that  tbe  city 
leases  the  warm  springs  for  a  consideration 
make  any  difference.  The  water  is  never- 
theless applied  to  a  useful  and  beneficial 
purpose.  But  if  it  were  not  so  applied  It 
still,  in  obedience  to  the  force  of  gravity, 
would  continue,  as  it  always  must  have  done 
in  the  past,  to  seek  a  lower  level,  and  would 
flow  Just  as  it  was  flowing  when  the  accident 
happened. 

We  remark  that  in  carefully  reading  the 
district  court's  reasons  for  its  rulings,  as 
they  appear  In  the  record,  we  are  forced  to 
the  conclusion  that  the  court  entirely  mis- 
apprehended the  controlling  principle  of  the 
Brown  Case,  as  well  as  of  the  cases  upon 
which  that  case  is  based.  It  seems  almost 
incredible  that  the  district  court  found  some- 
thing in  the  Brown  Case  which  he  affected 
to  believe  differentiated  it  from  all  other  cas- 
es upon  the  subject  of  attractive  nuisances, 
and  that  in  that  case  it  was  held  that  all 
that  was  necessary  In  order  to  bring  a  case 
within  the  principle  governing  attractive 
nuisances  is  to  show  that  the  thing  com- 
plained of  was  attractive  and  inherently  dan- 
gerous to  children  of  immature  Judgment. 
It  seems  to  us  that  If  tbe  court  had  read 
that  case,  and  tbe  California  case  which  we 
undertook  to  follow,  with  any  degree  of  care 
he  must  have  arrived  at  a  different  conclu- 
sion. 

The  judgment  is  reversed,  and  the  case  is 
remanded  to  the  district  court,  with  direc- 


tions to  grant  a  new  trial,  and  to  proceed 
with  the  case  in  accordance  with  this  opin- 
ion.   Appellant  to  recover  costs. 

Mccarty,  C.  J.,  and  STRAUP,  J.,  con- 
cur. 


WIUTMORE  V.  UTAH  FUEL  CO.  et  aL 
(Supreme  Court  of  Utah.     April  28,  1»13.) 

Waters  and  Water  Coubses  (8  86*)— Wvkb- 

si  ON— Damages. 

An  appropriator  and  owner  of  all  the  wa- 
ter of  a  creek  and  of  springs  which  fed  the 
creek,  wlio  had  conveyed  it  to  his  home  ranch 
by  a  main  and  a  branch  pipe  line,  where  it  was 
used  for  irrigation  of  a  garden  and  orchard,  and 
for  culinary,  domestic,  and  stock-raising  pur- 
poses, though  having  no  market  value  because 
there  were  no  sales  by  reason  of  its  scarcity,  in 
his  action  for  a  wrongful  diversion  was  entitled 
to  pecuniary  damages  measured  upon  a  con- 
sideration of  the  different  uses  to  which  he  had 
applied  it,  not  including  the  value  of  the  pipe 
line,  rendered  useless  by  the  diversion,  its  value 
being  represented  in  the  enhanced  value  of  tSie 
water  by  being  carried  therein  in  a  continuous 
flow  from  the  springs  to  tbe  ranch,  unimpaired 
in  quantity  or  quality. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  82;    Dec.  Dig.  jj 

m.*] 

Appeal  from  District  Court,  Carbon  Coun- 
ty ;   Ferdinand  Erickson,  Judge. 

Action  by  George  C.  Whitmore  against  tbe 
Utah  Fuel  Company  and  the  Rio  Grande 
Western  Railway  Company.  Judgment  for 
plaintiff,  and  be  appeals.  Remanded,  with 
directions  to  vacate  tbe  judgment,  and  to  re- 
open and  retry  tbe  case  on  the  issue  of  dam- 
ages. 

A.  R.  Barnes  and  E.  V.  Higglns,  both  of 
Salt  Lake  City,  for  appellant  Van  Cott,  Al- 
lison &  Riter,  M.  P.  Braffet,  and  EX  A.  Wedg- 
wood, all  of  Salt  Lake  City,  for  respondents. 

McCARTT,  G  J.  Respondents  have  filed 
a  petition  for  a  rehearing.  We  have  given 
the  questions  presented  careful  considera- 
tion, and  are  of  the  opinion  that  the  deci- 
sion heretofore  filed  in  the  cause  on  this  ai>- 
peal  should  in  some  particulars  be  modified. 
In  view  of  the  fact  that  counsel,  both  for  ap- 
pellant and  respondents,  have  filed  briefs  in 
which  they  have  ably  and  elaborately  dis- 
cussed the  questions  presented,  we  have  de- 
cided to  make  the  necessary  changes  in  the 
opinion  witliout  reopening  the  case  for  oral 
argument  Tbe  cause  will  be  ruled  and  de- 
termined by  this  opinion  only. 

The  complaint  contains  two  causes  of  ac- 
tion. The  case  has  been  tried  twice,  and  this 
Is  the  second  appeal  taken  by  the  plaintiff. 
The  first  trial  resulted  in  favor  of  defend- 
ants, and  a  decree  was  entered  dismissing 
plaintiff's  complaint  This  decree  was  ap- 
pealed from,  and  the  decision  of  the  lower 
court  was  aflSrmed  as  to. the  second  cause  of 
action,  but  was  reversed  and  remanded  as 
to  the  first  cause  of  action.     Whitmore  v. 
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Fuel  Co.,  26  Utah,  488,  73  Pac.  764.  In  the 
opinion  remanding  the  cause  this  court  said: 
"Plaintiff  Is  entitled  to  recover  from  respond- 
ents whatever  damages  the  evidence  shows 
he  has  suBtained  which  are  the  proximate 
and  direct  result  of  the  diversion  of  the  wa- 
ters of  the  lower  group  of  springs  above  re- 
ferred to.  It  appears  from  the  record  that 
the  source  of  supply  of  water  for  Grassy 
Trail  creek  has  been  destroyed,  and  that  it 
would  be  impossible  for  the  defendants  to 
return  the  water  to  plaintiff ;  hence  he  is  en- 
titled to  recover  whatever  the  evidence  shows 
to  be  the  value  thereof."  The  cause  was  re- 
manded to  the  district  court,  with  directions 
to  enter  judgment  in  favor  of  plaintiff  for 
the  amount  of  damages  he  had  sustained  by 
the  diversion  of  the  water.  Proviso  was 
made  In  the  order  for  the  reopening  of  the 
case,  and  the  introduction  by  the  parties  of 
further  evidence  on  this  issue  in  the  event 
that  the  lower  court  was  unable  to  deter- 
mine the  amount  of  damages  so  sustained  by 
the  plaintiff  from  the  evidence  then  before 
it  Pursuant  to  such  order,  the  cause  was 
reopened  as  to  the  first  cause  of  action,  and 
both  plaintiff  and  defendants  were  permitted 
to  Introduce  additional  testimony.  When  the 
cause  was  called  for  the  taking  of  further 
evidence,  the  plaintiff  was  permitted  to  file 
an  amended  complaint.  In  the  complaint  as 
ajnended  plaintiff,  so  t&t  as  material  here, 
alleges:  That  in  the  year  1884  he  had  com- 
pleted the  Aversion  and  appropriation  of 
all  of  the  water  of  Grassy  Trail  creek  in 
Sunnyside  canyon.  Including  all  springs  tribu- 
tary to  said  creek,  and  was  the  owner  there- 
of; that  said  water  was  appropriated,  and 
used  "for  irrigation,  culinary,  domestic  and 
stock-raising  purposes" ;  that  prior  to  1884  he 
had  acquired  title  to  320  acres  of  land  which 
lies  along  the  bed  of  the  cany<Mi  through 
which  said  stream  runs;  that  the  water  so 
diverted  and  appropriated  waS  used  by  plain- 
tiff to  Irrigate  about  200  acres  of  the  land 
mentioned,  and  for  domestic,  culinary,  and 
stock-raising  purposes;  that  in  August,  185)9, 
he  constructed  a  6-inch  pipe  line  3  miles  in 
length  capable  of  carrying  all  the  -water  of 
said  creek,  and  that  he  constructed  a  branch 
pipe  line  1,400  feet  in  length  from  the  main 
line,  and  thereby  obtained  water  from  springs 
that  fed  the  original  Grassy  Trail  creek; 
that  In  the  year  1899  the  Utah  Fuel  Com- 
imny  began  prosx>ecting  for  coal  upon  land,  to 
which  it  claimed  title,  adjoining  said  Grassy 
Trail  creek  and  later  opened  extensive  coal 
mines  therein  and  established  a  vUIage  at 
Sunnyside  of  1.500  people  thereon ;  that  said 
village  created  a  large  demand  for  water, 
and  that  said  company  by  running  tunnels 
and  making  excavations  underneath  said 
branch  pipe  line  prevented  the  water  of  said 
springs  from  entering  into  the  pipe  line, 
and  forced  the  wattr  to  run  out  of  Its  mine 
at  a  level  below  the  pipe  line,  so  that  the 
same  could  neVier  run  therein  or  reach  the 
laitds  and  premises  of  plaintiff;  that  said 


company  also  dug  a  well  higher  up  the 
stream  of  Grassy  Trail  creek  so  as  to  ob- 
tain the  water  of  the  springs  which  were 
running  out  of  the  branch  pipe  line,  and  de- 
prived the  plaintiff  of  the  use  thereof;  that 
by  means  of  the  well  and  the  diversion  of  the 
water  of  said  creek  plaintiff  is  without  water 
to  Irrigate  his  garden,  his  lucerne,  and  other 
vegetaUes,  or  to  use  for  culinary,  domestic, 
or  stock-raising  purposes;  "that  the  country 
adjacent  to  said  lands  and  said  creek  for 
many  miles  is  extremely  arid,  and  that  there 
are  not  streams  from  the  mountains  or  any 
source  of  supply  of  water  other  than  said 
Grassy  Trail  creek  within  many  miles  there- 
of, except  Price  river,  which  is  at  an  eleva- 
tion much  less  than  the  lands  of  this  plain- 
tiff and  of  said  Grassy  Trail  creek ;  that  this 
plaintiff  at  the  time  of  sudti  appropriation 
was,  and  for  many  years  had  been,  engaged 
in  stock  raising,  and  that  he  has  been  so  en- 
gaged ever  since  said  appropriation,  and  still 
is;  that  prior  to  1899  this  plaintiff  bad  rang- 
ed hla  cattle  in  the  valleys  and  on  the  moun- 
tains within  range  distance  from  his  said 
lands;  •  •  *  that  the  said  lands  herein- 
before described  were  used  as  a  home  ranch 
for  the  conduct  of  his  said  stock-raising  busi- 
pess ;"  that  prior  to  the  date  last  mentioned 
be  had  erected  large  and  expensive  corrals  for 
the  preservation  of  his  stock  and  had  built 
a  dwelling  house  and  bunk  houses  for  the 
accommodation  of  his  employte;  that  the 
value  of  said  farm  with  the  water  rights  ap- 
purtenant thereto,  together  with  the  enter- 
prises connected  therewith  and  dependent 
thereon,  is  at  least  $200,000;  that  the  de- 
fendants by  weans  of  the  well  aforesaid  and 
the  other  acts  of  diversion  hereinbefore  men- 
tioned have  destroyed  the  water  rights  of 
the  plaintiff,  rendered  his  brandi  pipe  line 
valueless,  and  ruined  his  farm,  to  his  damage 
In  the  sum  of  $20,000;  that.  If  said  defend- 
ants are  permitted  to  divert  said  waters  and 
to  continue  the  said  injury,  plaintiff  will  be 
damaged  thereby  to  the  extent  of  $150,000. 

Plaintiff  prayed  "Judgment  that  the  court 
award  proper  compensation  due  to  him  for 
diversion  of  the  water  heretofore  made  or 
that  shall  be  made  prior  to  the  time  that  a 
decree  in  this  case  shall  enter  judgment 
therefor  in  favor  of  the  plaintiff,  and  in 
case  It  shall  be  found  that  said  water,  so 
diverted  as  hereinbefore  alleged,  cannot  l)e 
returned  to  the  pipe  line  of  this  plaintiff,  and 
that  this  plaintiff  is  permanently  derived 
thereof  by  the  wrongful  acts  of  the  said  de- 
fendants, or  either  of  them,  that  then  and 
In  that  case  the  court  award  proper  com- 
pensation to  this  plaintiff  from  the  said  de- 
fendants for  the  wrongs  and  injuries  com- 
plained of,  and  render  Judgment  against  the 
said  defendants,  and  each  of  them,  for  the 
damages  caused  thereby,  as  hereinbefore  set 
out" 

Defendants,  In  their  answer,  admitted  the 
construction  by  plaintiff  of  the  pipe  lines 
mentioned,   admitted   that   they    and    their 
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pT«de<!essoni  In  Interest  had  opened  eztenaiTe 
coal  mines  new  Grassy  Trail  ere«k,  and 
that  a  considerable  number  of  persons  (em- 
pU>j6a  of  the  defendants)  live  near  said 
mines,  bnt  denied  that  they  dlrerted  or  at- 
tempted to  divert  water  from  said  creek  in 
any  way  or  for  any  purpose,  denied  that 
plaintiff's  pipe  line  took  water  from  springs 
that  he  had  ftpproprlated,  and  denied  all  oth- 
er allegations  of  the  complaint  upon  which 
plaintiff  relies  lot  a  recovery.  For  a  de- 
tailed statement  of  the  facts  out  of  which 
this  controversy  arose,  we  refer  to  the  for- 
mia  oidnlon  of  this  court  In  the  case,  rep<Hrt- 
ed  in  26  Utah,  488,  73  Pac.  764. 

Mueh  evidence  bearing  on  the  amount  of 
damages  sustained  by  plaintiff  because  of 
the  diversion  of  the  water  of  Grassy  Trail 
creek  by  the  detendants  was  Introduced  by 
both  plalntifl  and  defendants.  The  court 
fonnd  that  plaintiff  had  been  danmged  in 
the  sum  of  $3,475,  and  rendered  Judgment  In 
bis  favor  for  that  amount.  The  transcripts 
oif  tbe  evidwce  taken  at  both  hearings  or 
trials  are  Incorporated  in  and  form  a  part 
of  Che  bill  of  esceptiona  on  this  appeal. 

Appellant  in  his  assignment  of  errors  as- 
sails the  ruling  of  the  court  rejecting  certain 
evidence  offered  by  him  on  the  question  of 
damages,  and  In  admitting  certain  evidence 
offered  by  defendants  on  that  issue;  and 
also  challenges  the  findings  of  the  court  re- 
garding the  amount  of  damages  suffered. 

The  findings  on  the  question  of  damages, 
M>  far  as  material  liere,  are  as  follows: 

"(1)  The  defendants  by  tt>e  acts  set  forth 
in  the  original  findings  of  fact  (referring  to 
the  findings  of  fact  made  by  the  court  on  the 
first  trial)  •  *  *  have  diverted  from  the 
lower  grotip  of  springs  described  In  the  plead- 
ings herein  a  quantity  of  water  equivalent 
to  one-third  of  a  cubic  foot  per  second  of 
time;  that  the  said  quantity  of  water  was 
and  Is  capatde  of  irrigating  25  acres  of  plain- 
tiff's land ;  *  *  *  that  the  value  of  said 
water  so  diverted  by  defendants  is  |1,875. 

"(2)  That  prior  to  the  diversion  of  the  said 
water  by  the  defendants  the  plaintiff  had 
omstructed  a  pipe  line  together  with  laterals 
for  the  purpose  of  conveying  the  said  water 
to  his  land;  •  •  •  that  by  reason  of  the 
diversion  of  said  water  the  said  pipe  line 
and  laterals  have  l>een  and  are  rendered  en- 
tirely valueless;  that  the  value  of  the  pipe 
Ibie  and  laterals  was  and  is  $1,600." 

Connsel  for  appellant  earnestly  contend 
tbat  the  finding  of  fact  wherein  the  court 
holds  that  the  quantity  of  water  diverted 
by  defendants  from  Grassy  Trail  creek  was 
equivalent  to  one-third  of  a  cubic  foot  per 
second  of  time  is  not  only  unsupported  by, 
but  Is  contrary  to,  the  evidence.  The  conten- 
tion made  is  that  the  court,  under  the  evi- 
dence, should  have  found  that  defendants 
diverted  three-fourths  of  a  second  foot.  The 
record  in  this  ease  is  voluminous.  The  tes- 
timony alone  covers  over  1,500  ordinary  pages 


of  typewxitincr.  While  we  sball  make  a  few 
brief  quotations  from  the  testimony  to  clear- 
ly Illustrate  tiie  questions  Involved,  we  shall 
not  attempt  to  set  out  the  evidence  either  in 
detail  or  in  condensed  form.  We  do  not 
deem  an  extended  statement  of  the  evidence 
necessary  to  a  clear  understanding  of  the 
question  presented.  Appellant  testified,  but 
he  is  the  only  witness  who  so  testified,  that 
the  volume  of  water  diverted  by  respondents 
from  Grassy  Trail  creek  was  from  three- 
fourths  to  one  second  foot  The  evidence, 
without  confiict,  shows  that  the  carrying  ca- 
pacity of  the  branch  pipe  line  through  which 
the  water  in  question  fiowed  to  appellant's 
ranch  before  the  diversion  complained  of 
took  place  was  .343  of  a  second  foot,  which 
is  a  trifle  only  in  excess  of  one-third  of  a 
second  foot  Independent,  however,  of  the 
undisputed  fact  of  the  limited  capacity  of  the 
pipe  Hue,  the  great  weight  of  the  evidence 
tends  to  show  that  the  amount  of  water  di- 
verted by  respondents  did  not  exceed  the 
amount  found  by  the  court,  and  much  evi- 
dence introduced  by  appellant  tends  to  sup- 
port the  finding  made  by  the  court.  There- 
fore this  finding,  In  so  far  as  It  relates  to 
the  quantity  or  volume  of  the  water  diverted 
by  respondents,  must  be  uplield.  In  arriving 
at  the  amount  of  damages  appellant  Is  en- 
titled to  recover  for  the  water  diverted,  the 
court  first  fonnd — ^and  there  is  evidence  to 
support  the  finding — that  the  water  diverted 
by  respondents  was  capable  of  irrigating  26 
acres  of  appellant's  land,  and  then  evidently 
adopted  as  the  measure  of  damages  the  dif- 
ference between  the  value  of  25  acres  of  ap- 
pellant's land  with  sufficient  water  to  Irrigate 
it  and  the  value  of  the  land  without  tl>e  water. 
And  there  is  evidence  in  the  record  tending  to 
show  that  the  difference  between  the  value 
of  the  land  with  and  without  water  Is  $75 
per  acre.  In  other  words,  damages  awarded 
appellant  for  the  loss  of  water  was  a  sum 
whldi  the  court  found  to  be  equivalent  to 
the  depreciation  In  value  of  25  acres  of  irri- 
gated land  by  having  the  water  taken  perma- 
nently therefrom.  The  court  In  ruling  on  an 
objection  interposed  by  respondents  to  evi- 
dence offered  for  the  purpose  of  showing  the 
value  of  water  to  appellant  for  any  and  all 
purposes  announced  the  rule  by  which  the 
amount  of  damage  suffered  by  appellant 
should  be  determined  as  follows:  "I  can't 
think  of  any  better  theory  or  any  better 
way  of  determining  the  damage  sustained  by 
plaintiff  here  than  to  find  out  what  that  land 
was  actually  worth  at  the  time  when  he  was 
deprived  of  this  water,  and  then  what  it  was 
worth  after  being  deprived  of  that  water." 
The  cause  was  tried  and  determined  upon 
the  theory  thus  announced  by  the  court 

'The  record  shows  that  appellant  was  en- 
gaged In  the  business  of  raising  cattle  and 
horses,  and  that  the  farm  or  ranch  in  ques- 
tion was  maintained  and  worked  by  htm  in 
connection  with  and  auxiliary  or  subs-idiary 
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to  Ma  principal  nnd  permanent  baslness  of 
raising  live  stock.  Appellant  ranged  on  an 
average  of  4,000  head  of  cattle  and  from 
400  to  500  horses  upon  the  public  domain  In 
the  vicinity  of  the  ranch,  and  within  a 
radius  of  from  8  to  20  miles  thereof.  He  had 
about  200  acres  of  land  inclosed  by  fence. 
Besides  maintaining  an  orchard  and  garden, 
appellant  raised  large  quantities  of  hay, 
grain,  and  other  farm  products  on  thl's  land. 
The  use  made  of  the  ranch  and  the  crops 
raised  thereon  Is  well  illustrated  by  appel- 
lant, who  testified  on  that  point  as  follows: 
"I  used  as  the  center  or  home  ranch  for 
conducting  that  business  [stock  raising]  the 
farm  at  Sunnyside  where  this  water  [divert- 
ed by  respondents]  was  applied.  •  *  •  I 
employed  from  six  to  nine  men  on  that  ranch 
and  on  the  other  ranch  [summer  ranch]  tak- 
ing care  of  the  cattle.  The  men  working  on 
the  other  ranch  lived  on  the  farm  at  Sunny- 
side  after  the  cattle  came  out  of  the  hills 
In  the  fall.  I  also  kept  some  stock  around 
the  house  and  premises  on  the  Sunnyside 
ranch.  I  would  winter  there  at  the  ranch  at 
Sunnyside  •  •  »  cattle  of  all  kinds  and 
a  great  number  of  calves  and  thin  cows  and 
heifers  and  saddle  horses,  etc.  The  entire 
herd  of  my  stock  ranged  in  that  vicinity 
when  winter  set  In.  The  Durhams,  thorough- 
breds, and  saddle  horses  would  always  come 
when  the  cold  weather  set  In.  The  calves 
and  thin  cows  we  would  gather  and  drive 
In,  and  we  kept  them  there  during  the  win- 
ter. We  also  kept  at  the  ranch  from  15  to 
25  work  horses,  saddle  horses,  and  stallions. 
We  had  to  keep  them  up  and  feed  them  at 
the  ranch  all  the  time.  *  *  •  All  the 
produce  of  the  farm  was  used  In  feeding  the 
stock  and  men.  *  •  •  In  the  winter  we 
had  only  the  water  from  the  springs  (the 
water  In  question).  We  had  none  from  the 
canyon." 

Prior  to  the  alleged  unlawful  acts  of  re- 
spondents there  was  a  continuous  flow  of 
pure  potable  water  from  the  lower  group 
of  springs  onto  the  ranch.  This  water  was 
used  by  appellant  for  watering  stock,  culi- 
nary, and  other  domestic  purposes,  and  dur- 
ing the  irrigating  season  of  each  and  every 
year  was  also  used  on  the  ranch  for  irrigat- 
ing an  orchard,  garden,  and  farm  products 
In  general.  Since  the  diversion  of  the  wa- 
ter by  respondents,  appellant.  In  order  to 
supply  his  ranch  with  water  for  watering 
stock,  culinary,  and  other  domestic  purposes, 
has  been  and  is  compelled  to  pump  water 
from  a  well  into  the  main  pipe  line  through 
which  it  is  carried  to  his  ranch.  When  the 
pump  is  not  running,  he  is  compelled  to  haul 
water  for  culinary  and  other  domestic  pur- 
poses from  what  is  known  as  the  Icelander 
spring,  which  is  situated  over  a  hill  and 
about  one-half  mile  from  his  house  and  cor- 
rals. It  will  thus  be  observed  that  the  water 
in  question  is  valuable  to  appellant  for  pur- 
poses other  than  irrigation.    The  court  tliere- 


fore  erred  in  restricting  the  meiignre  of  dam- 
ages to  the  value  of  the  water  for  that  par- 
pose  only. 

It  appears  that  the  water  has  no  fixed 
market  value.  Upon  this  point  appellant  tes- 
tified in  part  as  follows:  "I  know  the  con- 
ditions and  demands  for  water  up  there. 
There  have  been  no  sales,  but  there  Is  no 
other  water  out  there,  nor  none  come-at-able. 
It  doesn't  have  a  fixed  market  value  in  that 
canyon."  Counsel  for  appellant  in  their 
brief  say:  "This  water  •  •  •  could  not 
possibly  have  had  a  fixed  market  valua" 
Respondents  concede  this  to  be  the  case.  The 
record  also  shows  that  appellant  cannot 
from  any  source  obtain  an  adequate  supply 
of  water  to  replace  the  water  diverted  by 
respondents. 

As  we  have' iKtinted  out,  appellant  in  his 
complaint  specifies  the  different  uses  made 
of  the  water  In  question  on  his  ranch  and 
the  damages  caused  by  Its  diversion  as  fol- 
lows: "And  thereby  the  defendants  have  di- 
verted the  water  of  plaintiff  in  the  creek, 
and  the  said  plaintiff  is  deprived  thereof, 
•  •  •  and  said  plaintiff  is  without  water 
to  water  his  garden,  his  lucerne  and  other 
vegetables,  or  to  use  the  same  for  culinary, 
domestic,  or  stock-raising  purposes;  »  •  • 
that  the  defendants  •  •  •  have  destroy- 
ed the  water  rights  of  said  plaintiff  and 
ruined  his  farm.  •  •  »  That  the  value 
of  the  said  farm,  together  with  the  enter- 
prises connected  therewith  and  dependent 
thereon.  Is  $200,000,  •  •  »  and  that  If  the 
defendant  is  permitted  to  divert  the  said 
water  and  to  continue  the  said  Injury  tbe 
plaintiff  will  be  injured  thereby  to  the  extent 
of  $150,000." 

The  evidence,  without  confiict,  shows  that 
the  water  was  In  fact  used  by  appellant  for 
the  purposes  alleged  In  hie  complaint  The 
court,  In  determining  tbe  amount  of  damage 
sustained  by  appellant  because  of  the  diver- 
sion of  water  by  respondents,  should  have 
taken  Into  consideration  the  different  uses 
appellant  made  of  the  water  on  his  ranch. 
This  the  court  did  not  do,  but,  as  hereinbe- 
fore stated,  the  court  adopted  as  the  measure 
of  damages  the  difference  In  value  of  25 
acres  of  land  with  and  without  water.  In 
their  petition  for  a  rehearing  counsel  for  re- 
spondents with  much  earnestness  contend 
that  the  pipe  line  (now  useless  as  a  conduit 
of  water  because  of  the  diversion)  Is  not  a 
proper  element  of  damages.  While  we,  in 
effect,  held  in  the  first  opinion  announced 
and  filed  on  this  appeal  that  the  pipe  line, 
in  view  of  the  fact  that  it  was  rendered 
useless  as  a  means  of  carrying  water  by  the 
unlawful  acts  of  respondents.  Is  a  proper  ele- 
ment of  damages,  upon  further  refiection  we 
are  forced  to  the  conclusion  that  appellant 
is  not  entitled  to  recover  for  the  pipe  line. 
The  value  of  the  pipe  line  is  represented  In 
the  enhanced  value  of  the  water  by  being 
carried  therein  In  a  continuous  and  uninter- 
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mpted  flow  ftom  the  springs  to  the  ranch 
undlminiabed  In  quantity  and  unimpaired  In 
quality. 

Numerous  errors  are  assigned  by  appel- 
lant relating  to  the  rejection  of  evidence  of- 
fered by  him  on  the  question  of  damages,  but 
we  do  not  think,  In  view  of  what  we  have 
said,  that  the  questions  presented  by  these 
assignments  will  again  arise;  hence  we  do 
not  deem  It  necessary  to  discuss  them. 

The  cause  is  remanded,  with  directions  to 
the  trial  court  to  modify  its  finding  of  fact 
No.  1  by  striking  that  portion  of  it  which 
reads  as  follows:  "That  the  value  of  said 
water  Is  91,875" — and  to  set  aside  the  other 
findings  of  fact  made  and  filed  In  the  case; 
and  to  vacate  the  Judgment,  and  to  reopen 
the  case  for  the  taking  of  evidence  on  the 
question  of  damages,  and  to  retry  the  case 
on  that  issue  only  In  accordance  with  the 
views  herein  expressed.  Cost  of  this  appeal 
to  be  taxed  against  respondents. 

FRICK,  J.  I  concnr.  I  think  the  appel- 
lant is  entitled  to  recover  the  pecuniary  val- 
ue of  the  water  of  which  respondents  de- 
prived him.  That  value  is  to  be  ascertain- 
ed after  considering  the  uses  to  which  ap- 
pellant applied  the  water,  and  whatever  the 
money  value  of  such  uses  was  is,  I  think,  the 
measure  of  damages.  The  fact  that  appel- 
lant used  the  water  during  certain  seasons 
of  the  year  for  irrigation  Is  one  element,  the 
/act  that  he  used  it  during  other  seasons  of 
the  year  to  water  bis  live  stock  Is  another 
element,  and  the  fact  that  be  also  used  it 
for  other  purposes  is  still  another  element. 
The  money  value  of  all  these  elements  com- 
bined constitutes  the  amount  appellant 
should  receive.  In  this  case  It  appears  that 
the  interference  with  appellant's  source  of 
water  supply  was  caused  by  the  respondents 
in  the  pursuit  of  some  lawful  enterprise. 
Under  such  circumstances  neither  puultive 
nor  mere  speculative  damages  should  be  al- 
lowed, but  appellant's  recovery  should  be 
strictly  limited  to  the  actual  loss  or  damage 
he  has  sustained  by  reason  of  being  deprived 
of  the  use  of  the  water.  Of  course,  if  ap- 
pellant can  from  some  other  source  obtain 
the  amount  of  water  of  which  he  was  de- 
prived for  a  sum  less  than  the  value  thereof 
as  aforesaid,  he  should  be  limited  in  his 
recovery  to  the  cost  of  obtaining  the  water 
from  some  other  source.  Again,  If  the  cost 
of  obtaining  the  water  from  some  other 
source  Is  In  excess  of  its  value  when  applied 
to  the  purposes  I  have  mentioned  above,  the 
appellant  should  nevertheless  be  limited  to 
the  value  of  the  water,  and  not  to  the  cost 
of  obtaining  the  same  from  some  other 
source.  The  primary  object  In  view  should 
be  to  allow  appellant  such  a  sum  as  will 
compensate  him  for  his  loss.  No  more;  no 
less. 

STRAUP,  J.  I  concur  in  the  Judgment 
granting  a  new  trial  on  the  issue  of  dam- 


ages. It,  In  ^ect.  Is  conceded  that  the  rec- 
ord shows  the  plalntifF  to  be  the  owner  in  and 
to  the  use  of  at  least  one-third  of  a  second 
foot  of  water,  or  a  quantity,  as  found,  suf- 
ficient to  Irrigate  25  acres  of  land.  The 
plaintifT  had  appropriated  and  acquired  the 
water,  and  by  means  of  a  pipe  line  had  con- 
veyed it  from  springs  to  his  land  where  he 
used  it  for  Irrigation,  watering  live  stock, 
and  for  culinary  purposes.  The  defendants 
wrongfully  appropriated  and  diverted  the 
waters  at  the  springs,  and  converted  them 
to  their  own  use.  It  is  conceded  that  the 
pipe  line  has  no  value  except  to  carry  the 
water  from  the  springs  to  plaintUTs  land. 
By  the  wrongful  acts  of  the  defendants  the 
water  cannot  be  returned  to  flow  in  the 
pipe  line,  and  hence  the  plaintiff  is  perma- 
nently deprived  of  the  water,  and  his  pii)e 
line  Is  rendered  wholly  valueless.  Now, 
what  is  the  measure  of  damages?  The  trial 
coiut  held  the  difference  between  the  value 
of  plalntlfTs  land  with  and  without  the 
water  found  to  be  ?1,875;  and  the  value 
of  the  pipe  line  found  to  be  $1,600.  I,  too, 
think  the  court  too  much  restricted  the  meas- 
ure. But  I  think  my  Associates  also  too 
much  restrict  it  The  water  here  is  treat- 
ed as  personal  property  and  the  measure 
of  damages  as  in  an  action  of  conversion, 
not  as  trespass  to  realty.  What,  then,  is 
the  measure?  The  loss  and  injury  sustained 
by  the  plaintiff  as  the  direct  and  proximate 
cause  of  the  conversion.  That  ordinarily 
on  conversion  is  the  market  value  of  the 
property  converted.  But  here  it  is  said  and 
conceded  that  there  was  no  market  value. 
This,  because  of  a  scarcity  of  water  in  the 
vicinity,  no  water  was  bought  and  sold  on 
the  market ;  the  plalntlfTs  water  being  about 
all  the  water  there  was  for  some  miles 
around  In  an  arid  and  mountainous  coun- 
try. He  nevertheless  is  entitled  to  be  made 
whole  for  the  loss  and  Injury  sustained  by 
him  directly  attributable  to  the  defendants' 
wrongful  acts.  In  ascertaining  this  it  is 
proper  to  consider  the  use  or  uses  the  plain- 
tiff had  made  of  the  water,  but  it  should  not 
be  restricted  alone  to  that.  I  think  it  also 
proper  to  consider  whatever  beneficial  use  the 
plaintiff  could  have  made  of  the  water  and 
every  purpose  for  which  It  could  have  been 
used,  not  some  mere  speculative  or  conjec- 
tural use  or  purpose,  but  one  of  reasonable 
certainty  and  practicability.  That  Is,  the 
plaintiff  should  be  at  liberty  to  show,  If  he 
can,  any  reasonable,  practical,  and  beneficial 
use  which  naturally  and  ordinarily  could 
have  been  made  of  the  water.  The  water 
was  bis,  and  he  had  the  right  to  use  it,  not 
only  for  the  purposes  for  which  he  had 
used  It,  but  also  for  other  beneficial  pur- 
poses for  which  It  could  have  been  used.  It 
was  Just  as  valuable  and  beneficial  to  him 
to  use  it  to  supply  the  inhabitants  of  Sun- 
nyslde  with  water  as  It  was  to  the  defend- 
ants to  take  it  and  use  It  for  that  purpose. 
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So  In  esttnittliig  tbe  yAIvb  of  tUe  water  I 
fblnk'  the  plaintiff  ghould  be  permitted  to 
ahow,  n«t  lonly  the  uses  wblcb  he  bad  made 
of  the  water,  but  also  tbe  uses  wbicb  natu- 
rally and  ordinarily  could  have  been  nnde 
Of  It 

Now,  as  to  the  pipe  line.  The  wrongful 
acts  of  tbe  defendants  in  taking  the  water 
and  permanently  depriving  the  plaintiff  of  it 
not  only  as  a  natural  and  proximate  cause, 
but  as  an  Ineyitable  result,  wholly  destroyed 
tbe  pipe  line  and  rendered  It  useless  and 
valueless.  There  is  no  doubt  of  that  Tbe 
same  wrongful  acts  of  tbe  defendants  in 
converting  the  water  in  legal  effect  also  con- 
stituted a  conversion  of  tbe  pipe  line.  Such 
loss  find  Injury  to  tbe  plaintiff  Is  just  as  di- 
rect and  proximate  and  Just  as  great  as 
though  tbe  defendants  bad  torn  up  the  pipe 
line  and  bad  either  used  It  or  bad  thrown 
It  away.  I  see  no  reason  why  tbe  plaintiff 
should  not  be  compensated  for  such  loss  and 
Injury  as  measured  by  tbe  reasonable  value 
of  tbe  pipe  line  at  the  time  of  the  conver- 
sion. 


HANDLER  ▼.  STARKS  et  aL 
(Supreme  Court  of  Oklahoma.    April  16, 1913.) 

(Syllaiiu  by  the  Court.) 
Evidence  (|  441*)— Parol  Evidence— Wbit- 

TEN  Contract. 

In  an  action  of  covenant,  the  deed  governs, 
and  parol  evidence  is  inadmissible  to  show  that 
at  the  time  of  the  execution  and  delivery  of  tlie 
deed,  containing  a  covenant  against  all  "in- 
cunil)ranoes  of  whatsoever  nature,"  the  grantee 
agreed  to  take  the  land  subject  to  an  outstand- 
ing lease,  since  such  evidence  would  vary  the 
covenant  and  exclude  from  tbe  operation  of  its 
terms  that  which  was  not  so  before. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  $§  1719,  172.3-1763,  1705-1845, 
2030-2047 ;   Dec.  Dig.  {  441.*1 

Error  from  District  Court,  Bryan  County; 
Jas.  R.  Armstrong,  Judge. 

Action  by  Charles  W.  Handler  against 
Josephine  Starks  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed. 

W.  C.  Franklin  and  P.  J.  Carey,  both  of 
Muskogee,  for  plaintiff  in  error.  Utterback, 
Hayes  &  MacDonald,  of  Durant,  for  defend- 
ants in  error. 

TURNEttl,  J.  On  January  18,  1909,  Chaa. 
W.  Handler,  plaintiff  In  error,  sued  Jose- 
phine Starks,  defendant  in  error,  and  others 
In  the  district  court  of  Bryan  county.  Tbe 
petition  substantially  states  that  on  July 
27,  1908,  defendant  and  her  husband,  for 
value,  made,  executed,  and  delivered  to 
plaintiff  a  warranty  deed  to  a  certain  tract 
of  land  situated  In  said  county,  in  which 
they  covenanted  to  warrant  the  title  there- 
to, and  that  the  same  was  "clear  and  dis- 
charged   of   and   from    aU    former   grants, 


chaises,  taxes,  Incumbraacee  of  whatsoever 
nature."  They  further  alleged  a  breach 
thereof  to  be  that  at  that  time  there  WM 
outstanding  upon  said  land  a  lease  by  tbe 
grantors  to  one  J.  L.  Hull  and  also  an  oU 
and  gas  lease  to  the  Saginaw  Oil  *  Ga3 
Company,  both  duly  recorded;  that  there- 
after, pursuant  to  agreoment  with  the  Stark* 
and  their  codefendants,  plaintiff  deposited 
with  defendant  the  First  National  Bank  of 
Bennington,  Okl.,  $352.50,  the  balance  of 
the  purchase  money  which  plaintiff  would 
owe  defendant  If  tbe  land  had  been  free 
and  clear  as  warranted;  th^t  the  same  was 
deposited  pursuant  t^  agreement  with  said 
bank  to  be  used  in  tbe  extinguishment  of 
said  leases,  but  tbe  same  bad  never  been 
done,  and  that  the  value  of  tbe  premises, 
which  are  in  possession  of  Hull  who  holds 
the  same  under  said  lease.  Is  of  the  reason- 
able rental  value  of  ?150  a  year  for  tbe  five 
years  of  his  lease.  Wherefore,  plaintiff  pray- 
ed $600  damages  and  $100  attorney's  fee. 
All  of  the  other  defendants  having  been  elim- 
inated from  the  Utlgation,  for  answer  Jose- 
phine Starks  in  effect  pleoded  a  general  de- 
nial, stood  upon  her  deed,  and  prayed  judg- 
ment against  defendant  for  the  $3.32.50  de- 
posited with  the  bank.  After  reply  filed, 
there  was  trial  to  a  Jury  and  verdict  and 
Judgment  for  defendant,  and  plaintiff  brings 
tbe  case  here.  Theire  Is  no  dispute  as  to  the 
facts.  Tbe  deed  recites  that  It  was  given  on 
July  27,  1909,  by  defendant  and  her  hus- 
band to  the  plaintia  for  and  "in  considera- 
tion of  the  sum  of  $1  and  other  valuable 
considerations,"  and  contains  tbe  general 
covenant  against  IncumbraneeSj  supra. 

It  is  conceded  that  the  leases  pleaded  were 
outstanding  against  the  property  at  the  time 
of  the  execution  and  delivery  of  the  deed, 
and  that  the  amount  paid  for  the  land  and 
tendered,  as  stated,  was  $1,000.  To  escape 
Uability  defendant,  over  objection,  was  per- 
mitted to  prove  In  substance  that  at  the  time 
of  the  execution  of  the  deed  she  stated  to 
plaintiff's  agent  that  there  was  a  lease  on 
the  land  for  five  years,  and  for  that  reason 
did  not  want  to  sell  It;  and  that,  after  re- 
plying that  he  did  not  know  what  to  «io 
about  It,  the  agent  consulted  plaintiff  over 
the  telephone,  and  then  said  he  would  take 
tbe  land.  "I  says,  'Understand,  with  tbe 
lease  on  it,'  and  be  «ays,  'Yes,' "  and  that 
thereupon  she  signed  tbe  deed. 

It  Is  contended  that  whether  or  not  the 
court  erred  In  Instructing  the  jury  to  return 
a  verdict  for  defendant  for  $352.50,  with  in- 
terest, turns  upon  the  question  of  the  ad- 
missibility of  this  evidence.  On  the  part  of 
plaintiff  it  Is  urged  that  the  same  was  Inad- 
missible, because,  he  says,  tbe  same  varied 
tbe  terms  of  the  written  warranty,  In  that 
it  tended  to  show  that  be  bad  agreed  to  take 
the  land  subject  to  said  outstanding  leases, 
as  held  by  tbe  court.  On  tbe  other  hand, 
while  It  Is  admitted  that  parol  evidence  Is 


*For  outer  cam  sm  wua*  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Ker-No.  Serlei  *  Reo'r  indexes 


Digitized  by 


Google 


Okii) 


aiANDCAR  r.'SZABXS 


»1B 


not  admissible  to  Tory,  tl»i&,  terms  of.  tbe 
eoTezuibt  againat  'lucanbrai;ee»,  yet  it  1b 
vrged  that,  bs  the  deed  aecita*  the  consid- 
eration to  be  "the  sam  of  -one-,  dollar  aiid 
otbsr  valuable  oonshiesatloiis,"  i  thla  purol 
evidence  was  admissible  to  fhow  the  true 
eoAslderatlon  of  the  deed  and.inTolTed  n« 
contradiction  ot  the  deed  which  evidenced 
upon  its  face  that  the  "othqr,  cpnsideratloas" 
rested  in  parol.  As  the  covenant  In  the  deed 
against  Incumbrances  does  noj;  except  these 
leases  from  the  operation  of  ita  terms,  to 
except  them  by  parol  evidence  would  be  to 
permit  such  evidence  to.  contradict  the  terms 
of  the  deed.  In  Bever  v.  JCortb,  107  Jnd.  at 
page  546,  8  N.  E.  at  page  518,  the  court, 
■peaking  to  the  rule  that  a  grantor  cannot 
contradict  the  terms  of  his  deed  by  parol, 
said:  "There  la,.  It  is  true,  an  exception  to 
this  general  rule,  aa  well  established  as  the 
rule  itself,  and  that  exception  is  that  parol 
evidence  is  admissible  to  prove  the  true  con- 
Blderatlon  of  a  deed,  except,  perhaps,  where 
the  deed  Itself  spates  the  consideration  futly 
and  specifically.  Hays  v.  Peck  [lOT  Ind.  3S9, 
8  N.  E.  274] ;  McDin  V.  Gunn,  43  Ind.  815 ; 
Carver  v.  Ixjuthaln,  38  Ind.  830;  Pitninn  v. 
Conner,  27  ltd.  337:  Allen  v.  Lee,  1  Ind.  58 
148  Am.  Dec.  352].  But  the  exception  to  the 
general  rule  does  not  permit  the  introduction 
of  parol  evidence  to  defeat  the  operation  of 
the  deed  by  rendering  nugatory  the  words  of 
conveyance  which  it  contains,  and  a  grantor 
cannot,  under  the  guise  of  proving  the  coni- 
slderati'on  of  a  deed,  prove  that  it  was  not 
to  operate  as  a  conveyaiHse.  To  ailAw.  this 
to  be  done  would  be  to  render  ineffective  one 
of  the  most  important  parts  of  the  deed;  it 
would,  In  truth,  be  to  permit  the  utter  de- 
■truetion  of  the  deed  as  an  instrument  of 
conveyance.  This  the.  law  will  not  allow. 
T*e  principle  which  governs  thla  case  waa 
thns  aUted  by  the  court  In  Beach  ▼.  Pack- 
ard, 10  Vt  96  [33  Am.  Dec.  185]:  'Parol  evi- 
dence cannot  be  admitted  to  vary,  contra- 
dict, add  to,  or  control  a  deed  or  written  con- 
tract. The  deed  of  bargain  and  sale,  be- 
tween tjbese  partlea,  had  for  Its  object  the 
conveyance  of  certain  land;  and  the  extent 
of  the  land  conveyed,  the  parties  thereto,  the 
catate  conveyed  thereby,  and'  the  covenants 
attending  it,  could  not  be  affected  by  parol 
proof;  and  even  the  part,  Which  relates  to 
the  consideration,  or  the  payment  thereof, 
could  not  be  contradicted  or  varied  by  parol, 
so  as  in  any  way  to  affect  the  purpose  of  the 
deed;  ttmt  la,  ita  operation  aa  a  convey- 
ance.'" Aseumlng  the  probative  force  of 
the  evidence  offered  to  be  i^fflcient.  If  adml3, 
aible,  to'  prove  that  the  vendor  accepted  the 
conveyance  aubjept  to  the  leases,  the  effect 
thereof,  if  admitted  in  evidence,  would  be  no 
other  than  to  prove  that  the  parties  to  the 
deed,  contemporary  thereto,  agreed  in  parol 
that  these  Incumbrances  should  be  excepted 
from  the  operation  of  the  covenant  Thla  we 
repeat  would  vary  the  terms  of  the  deed, 
and  for  that  reason  waa  inadmlasiblfl.  la 
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Johoaon  V.  Elaen,  94  Texv  1€8,  CO  S.  ^.'263), 
5Q  li.  B.  A.  162,  86  Am.  Bt  Rep.  845,  the 
court  said:  "T^  cases  In  which  the  Ques- 
tion, of 'thd.adnii88ibiUty  of  parol  evidence  to 
affect  a  covenant  againat  incumbrancee  in  a 
deed  conveying  land  arises  may  be  divided 
into  three  classes.  In  many  cases  it  has 
been,  sought  to  show  that  one  or  more  In- 
cumbrances were  known  to  the  oovenanteev 
and  to  exclude  such  from  the  operation  of 
the  eovenant  But  it  Is  held,  certainly  by 
the  great  weight  of  authority,  that  this  can- 
not be  done.  *  *  *  In  other  cases  It  haa 
beep  held  that  parol  evidence  cannot  be  ad- 
^ltt<ed  to  show  merely  that  the  parties  oral- 
ly agreed  that  a  certain  Incumbrance  should 
^e.  excepted  from  the  operation  of  the  cove* 
oant  To  admit  such  evidence  is  to  violate 
the  familiar  rulf  that  parol  evidence  Is  not 
admissible  to  vary  the  terms  of  a  written 
contract.  So  far,  the  courts  are  In  practical 
accord."  2  Devlin  on  Real  Estate,  |  914, 
says:  "It  is  a  well-settled  rule  that  parol 
evidence  ia  inadmissible  to  contradict  a  writ- 
ten contract  Accordingly,  where  it  la  in- 
tended by  the  parties  that  a  certain  Incum' 
brance  ia  to  be  excluded  from  the  general 
operation  of  the  covenant,  such  fact  should 
be  mentioned  in  the  deed.  When  both  par- 
ties are  cognizant  of  incumbrances  e.'tlstliig 
on  the  land  to  be  conveyed,  this  covenant  is 
frequently  made  and  accepted.  The  grantor 
may  intend  to  discharge  them  from  the  pur- 
chase money,  or  to  remove  them  at  some 
future  period,  and  the  purchaser  haa  a  right 
to  rely  on  the  language  of  the  covenant  In 
some  states  parol  evidence  is  admissible  to 
show  that  the  plaintiff  at  the  time  of  the 
execution  of  the  deed  agreed  himself  to  dis- 
charge the .  incumbrance.  •  »  •  But, 
while  the  rule  la  not  universal,  it  Is  gener- 
aMr  held  that,  aside  from  the  Question  of 
fraud  or  mistake,  parol  evidence  is  not  ad- 
miaalble  to  ahow  that  a  covenant  against 
incumbrances,  where  no  exception  is  con- 
tained in  the  deed  itself,  was  not  tntendefi 
by  the  parties  to  apply  to  a  particular  In- 
cumbrance. •  •  •"  Van  Wagner  v.  Vah 
Nostrand,  19  Iowa,  422,  tras  an  action  by 
the  plaintiff,  the  assignee  of  one  Lawrence,' 
against  defendant  on  a  covenant  against  in- 
cumbrances in  a  deed  for  real  estate  made 
by  Tan  Noatrand  to  Lawrence.  For  breach 
thereof  it  was  asaigned,  in  aubatance,  that  at 
tt«  date  of  the  execution  of  the  deed  one 
Wlamiell  waa  in  poaeeaston  of  the  premises 
aa  a  tenant  under  an  tmexplred  lease  from  - 
defendant,  and  that  hs  had  so  remained  aome 
months,  durlqg  which  time  defendant  re- 
ceived and  collected  rent  therefrar.  EV>r  fur- 
ther bveaeh  it  waa  aaalgned  that  during  hia 
tenancy,  by  agireienient  with  defendant,  thtf 
tenant  bnllt  a  atable  thereon  with  the  right 
to  remove  It ;  that  the  building  was  ifpon  the 
preialseB  at  the  date  of  the  execution  of  th» 
deed,  and  waa  removed  by  him  during  the 
Ufa  of  the  lease.  After  answer  filed  there 
waa  trial  to  the  jxtrj  and  Indxnwiit  for  de- 
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fendant  On  reTlew,  after  holding  that  a 
breach  existed  In  the  covenant  against  In- 
cnmbrances  cmttalned  In  the  deed,  the  court 
Bald:  "According  to  the  weight  of  authority, 
It  Is  no  less  a  breach  if  It  be  assumed  that 
the  plaintiff  or  covenantee  knew  at  the  time 
of  the  conveyance  that  the  stable  was  the 
property  of  the  tenant,  and  that  the  latter 
had  the  right  of  removal.  For  In  an  action 
of  covenant  the  deed  governs;  and  In  snch 
an  action,  by  grantee  against  grantor,  the 
latter  cannot,  in  order  to  defeat  the  opera- 
tion of  the  covenant,  establish  by  parol  the 
grantee's  knowledge  of  an  Incnrobrance  or 
defect  In  the  title,  or  by  parol  Ingraft  upon 
the  deed  exceptions  and  reservations  not 
therein  mentioned.  Wlckersham  v.  Orr,  9 
Iowa,  253  [74  Am.  Dec.  348];  Harlow  v. 
Thomas  (Strong  Case)  16  Pick.  [Mass.]  66, 
1833,  approving  Townsend  v.  Weld,  8  Mass. 
146,  1811;  Mott  v.  Palmer,  1  N.  Y.  674,  per 
Bronson,  J.;  ColUngwood  v.  Irvln,  3  Watts 
[Pa.]  306,  1834;  1  Greenl.  Ev.  275;  2  Cox.  & 
H.  notes,  Phil.  Ev.  467;  and  see  other  au- 
thorities dted,  and  question  discussed  by 
Bawle  on  Gov.  14ft-154."  In  Edwards  v.  Clark 
et  al.,  83  Mich.  246,  47  N.  W.  112,  10  U  B.  A. 
669,  the  first  section  of  the  syllabus  reads: 
"An  outstanding  lease  Is  a  breach  of  a  cove- 
nant In  a  deed  of  the  property  against  'all  In- 
cumbrances whatever,'  where  no  exception 
of  such  lease  Is  stipulated  for  in  the  deed; 
it  cannot  be  shown  by  parol  that  the  lease 
was  in  fact  regarded  by  the  parties  as  no  in- 
cumbrance." In  Grlce  V.  Scarborough,  2  Speers 
(S.  a)  649,  42  Am.  Dec.  391,  In  the  syllabus 
It  Is  said:  "Where  the  grantor  of  a  tract  of 
land  covenants  against  all  incumbrances,  it 
cannot  be  shown  by  parol  that  he  did  not 
warrant  against  a  particular  incumbrance; 
therefore,  a  plea  averring  the  plaintiff  had 
notice  of  the  outstanding  lease  was  no  bar 
to  the  action,  and  a  general  demurrer  there- 
to should  have  been  sustained."  And  in  the 
opinion:  "On  the  question  of  the  Insufficien- 
cy of  the  defendant's  plea,  I  think  there  can 
be  no  doubt  The  contract  is  In  writing. 
Parol  evidence  cannot  be  received  to  explain 
that  the  parties  intended  to  add  or  sub- 
tract anything  from  it  It  would  be  to  make 
a  new  contract,  where  the  grantee  covenants 
against  all  incumbrances,  to  show  by  parol 
that  he  did  not  warrant  against  a  partlculai; 
incumbrance.  And  that,  I  suppose,  is  the 
inference  to  be  drawn  from  the  alleged  no- 
tice. The  very  object  of  the  covenant  may 
tiave  been  to  compel  the  seller  to  extinguish 
the  incumbrance,  that  the  purchaser  might 
have  the  full  possession  and  enjoyment  of 
the  premises.  I  am  therefore  of  the  opinion, 
the  breach  is  well  assigned  in  the  declara- 
tion, that  the  defendant's  plea  is  no  bar, 
and  tliat  the  demurrer  should  have  been  sus- 
tained." See,  also,  McGehee  v.  Dwyer  E<z'z, 
etc.,  22  Tex.  436;  Blgham  et  aL  v.  Blgbam, 
67  Tex.  238;  Townsend  v.  Weld,  8  Mass.  146; 


Spurr  T.  Andrew,  9  Allen  {Mass.)  420;  Har- 
low V.  O^omas,  16  Pick.  (Mass.)  66;  Long  t. 
Moler,  6  Ohio  St  272;  and  Batchelder  r. 
Storgis  et  aL,  S  Cush.  (Mass.)  201. 

We  are  therefore  of  the  opinion  tliat,  ma 
the  force  of  the  evidence  admitted  rendered 
nugatory  the  covenant  against  incnmbrancee 
attending  the  conveyance  and  excepted  from 
the  operation  of  its  terms  the  leases  out- 
standing against  the  land  at  the  time  of  its 
execution  and  delivery,  the  same  was  inad- 
missible, and  for  that  reason  the  judgment 
of  the  trial  court  should  be  reversed. 

In  so  holding  we  are  not  anmindfnl  of 
those  cases  which  bold  that  parol  evidenee 
Is  admissible  to  prove,  where  as  here,  the 
same  Is  not  fully  Stated,  the  true  considera- 
tion of  the  deed,  and,  where  such  evidence 
does  not  contradict  or  vary  the  covenants 
contained  In  the  deed,  that  the  grantee  him- 
self agreed  to  discharge  the  incumbrance  as 
I)art  of  the  consideration  for  the  land  con- 
veyed as  In  Johnson  v.  Elmen,  supra,  and 
cases  dted.  11  Cyc.  1155.  Of  such  it  is  suffi- 
cient to  say  that  the  law  there  announced 
has  no  application  to  the  facts  in  this  case, 
for  the  reason  that  here  the  leases  are  In- 
capable of  extinguishment  by  payment,  and, 
bestdes,  such  evidence  varies  the  covenant 
and  excludes  from  the  operation  of  its  terms 
that  which  was  not  so  before.  Upon  the 
reformation  of  this  deed  we  express  no  oidn- 
ion. 

Reversed.  All  the  Justices  concur,  exc^>t 
WILLIAMS,  J.,  not  participating. 

'  ■  ■  (38  OU.  151 

PYEATT  V.  PRUDENTIAL  INS.  CO. 
(Supreme  Court  of  Oklahoma.    April  15,  1913.) 

(Syllahiti  hy  the  Court.) 

1.  BECEIVKBS     (J     29*)— APPOINTlfflHT— JUBDH 

DicnoN. 

Under  Comp.  Laws  1900,  f  6772,  the  dis- 
trict judge  at  chambers  is  vested  with  jarisdic- 
tion  to  appoint  a  receiver  in  a  canse  pending  in 
another  county  within  his  district 

fEd.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  H  38-42,  409;  Dec  Dig.  |  20;» 
Judges,  Cent  Dig.  |  126.] 

2.  Reckivebs  ({  35*)— AppoiRTUEira'— NoncB 

— Necessitt. 

Where  the  petition  for  the  appointment  of 
a  receiver  fails  to  state  focta  sufficient  to  show 
that  the  delay  which  would  resnlt  in  giving  no- 
tice of  the  application  to  the  adverse  pcurty 
would  defeat  petitioner's  rights  or  result  in  in- 
jury to  him,  it  is  error  for  the  court  to  appoint 
a  receiver  without  notice. 

[EM.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  H  64-60;   Dec.  Dig.  {  35.*] 

EJrror  from  District  Court,  Garvin  County ; 
B.  McMillan,  Judge. 

Action  by  Alvln  F.  Pyeatt,  etc.,  against  the 
Prudential  Insurance  Company.  A  receiver 
was  appointed,  a  motion  to  vacate  such  ap- 
pointment denied,  and  plaintiff  brings  error. 
Reversed,  with  directions. 


•For  other  casss  sea  same  topic  aod  section  NUMBER  In  Dae.  Dig.  A  Am.  Die-  Ke}-No.  Series  *  Rsp'r  ladezss 
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Rennte,  Ilocker  &  Mooire^  of  Purcell,  for 
plalntiiT  in  error.  Wm.  H.  McNeal,  of  Okla- 
boma  City,  and  C.  M.  OakeB,  of  Oswego, 
Kan.,  for  defendant  In  error. 

TURNER,  J.  On  February  13,  1911,  Alyln 
F.  Pyeatt,  as  guardian  of  five  certain  minor 
children  named  Cash,  plaintiffs  in  error,  sued 
Jennie  C.  Estus,  A.  Ix  McDonald,  the  Pru- 
dential Life  Insurance  Company  of  Newaric, 
N.  J.,  T.  H.  Vaughn,  A.  P.  Cash,  and  the 
Demlng  Inyestment  Company,  In  the  dis- 
trict court  of  Garvin  county.  The  petition, 
after  alleging  Pyeatt  to  be  their  present,  and 
defendant  A.  P.  Cash  to  be  their  former, 
guardian,  substantially  states  that  on  Jan- 
uary 20,  1910,  said  minors  were  each  the 
owner  of  an  undivided  one-flfth  interest  in 
certain  lands  (describing  them)  inherited 
from  their  mother  Alice  Cash,  a  duly  enrolled 
citizen  of  the  Choctaw  Nation  of  three-fourths 
blood ;  that  on  said  day  said  Cash  as  guard- 
Ian  aforesaid  petitioned  the  county  court  of 
Oarvln  county  for  the  sale  of  all  said  land 
for  certain  reasons  therein  set  forth ;  that  on 
February  18,  1910,  the  court  entered  a  de- 
cree as  prayed,  pursuant  to  which  said  Cash 
nndertook  to  sell  said  land  to  defendant  A 
U  McDonald  for  $28,000  cash  and  reported 
said  sale  to  said  court,  where  the  same  was 
later  confirmed;  that  thereafter  said  Cash, 
pursuant  thereto,  executed  to  said  McDonald 
deeds  of  conveyance  thereto  purporting  to 
convey  him  all  the  right,  title,  and  Interest 
of  said  minors  therein ;  that  on  the  same  day 
said  McDonald  executed  to  the  defendant 
Jennie  C.  Estus  warranty  deeds  purporting 
to  convey  to  her  In  fee  simple  all  of  his 
title  to  said  land,  which  said  deeds  were 
placed  In  escrow  pending  the  payment  to 
said  Cash,  as  guardian,  said  sum  of  $28,000 ; 
that  long  prior  to  the  execution  of  said  deeds 
from  Cash  to  McDonald  and  from  McDonald 
to  Estus  she  executed  a  mortgage  thereon  to 
the  defendant  Prudential  Life  Insurance 
Company  for  $16,000,  and,  at  the  same  time, 
another  for  $l,S0O  to  the  Demlng  Investment 
Company,  all  of  which  were  thereafter  duly 
recorded ;  that  said  court  was  without  juris- 
diction to  order  a  sale  of  said  land  for  cer- 
tain reasons  therein  set  forth ;  that  the  same 
were  fraudulent  and  void  for  certain  other 
reasons  stated  and  prayed  that  the  same  be 
canceled,  together  with  certain  other  mort- 
gages executed  and  delivered  by  the  said 
Estus  to  the  Demlng  Investment  Company 
and  defendant  Vaughn  as  commission  on  the 
deaL  After  service  of  summons,  in  chambers 
at  Norman  in  Cleveland  county,  on  March  18, 
1911,  came  said  Prudential  Insurance  Com- 
pany and  presented  its  petition  in  said  cause 
to  R.  McMillan,  a  judge  of  said  court,  and 
thus  made  known  to  the  court  in  substance 
that  theretofore  on  August  25,  1010,  for  the 
valuable  consideration  of  $15,000  paid  by  it 
to  said  Estus,  she  and  her  husband  made,  ex- 
ecuted, and  delivered  to  this  defendant  their 
promissory  note  payable  in  five  years  there- 


after to  this  defendant  and  secured  the  same 
by  a  mortgage  on  said  lands;  tjiat  the  same 
was  duly  filed  for  record  and  thereby  became 
a  first  lien  on  said  land  and  an  equity  there- 
in to  the  extent  of  said  sum ;  that  thereafter 
platntitrs  petition  was  filed  alleging  said 
mortgage  to  be  Ulegal  and  void  and  its  lien 
of  no  force  and  efTect  and  praying  that  the 
same  be  canceled;  that  after  receiving  said 
$15,000  said  Jennie  C.  Estus  passed  the 
same  to  the  defendant  A.  L.  McDonald,  who 
deposited  the  same  in  the  First  National 
Bank  of  MaysviUe  to  the  credit  of  defendant 
A.  P.  Cash,  who  was  then  guardian  of  the 
minor  plaintifts;  that  petitioner  made  said 
payment  in  good  faith  and  claims  to  be  an 
innocent  purchaser  for  value  to  the  extent  of 
the  interest  conveyed  by  said  mortgage ;  that 
about  January  Ist  said  Cash,  then  guardian, 
purchased  from  the  defendant  T.  H.  Vaughn 
out  of  the  proceeds  of  said  $15,000  two  cer- 
tain promissory  notes  for  $1,019  each  which 
are  now  under  his  control  In  his  personal 
capacity ;  that  al>out  that  time  said  Cash  was 
discharged  as  guardian  aforesaid  and  the 
plaintiff  Pyeatt  appointed  his  successor, 
whereuiKtn  said  Cash  paid  over  to  him  about 
$8,000,  a  part  of  said  $15,000,  as  belonging  to 
said  minors,  leaving  in  said  bank  the  sum  of 
$150  only,  and  charges  that  the  difference 
has' been  expended  between  them  and  no  part 
of  said  $15,000  has  been  tendered  back  to 
the  petitioner.  The  petition  further  states 
that,  in  the  event  the  court  should  find  plain- 
tiff entitled  to  recover  and  cancels  said  deeds 
and  mortgages,  petitioner  would  be  entitled 
to  a  return  of  the  $15,000  which,  it  charges. 
Cash  and  Pyeatt,  guardian,  are  threatening 
to  dissipate,  transfer,  and  place  beyond  the 
jurisdiction  of  the  court  and  will  do  so  to  its 
irreparable  Injury ;  and  prays  that  a  receiver 
be  appointed  to  take  charge  of  said  $15,000 
or  its  proceeds  in  the  hands  of  either  of  the 
parties  or  both  of  them. 

This  petition  was  verified  by  the  sfBdavlt 
of  attorney  for  the  petitioner  to  that  fact 
and  that  petitioner  is  a  nonresident  of  the 
state  and  was  absent  therefrom ;  that  he 
knew  the  contents  of  the  petition  and  that 
the  facts  therein  set  fortli  were  within  his 
personal  knowledge  and  true  to  the  best  of 
his  knowledge  and  belief.  The  record  fur- 
ther discloses  that  on  the  same  day  In  acting 
thereupon  without  notice  the  court  found 
the  allegations  of  the  petition  to  be  true  and 
appointed  a  receiver  as  prayed.  On  March 
22,  1911,  after  notice,  said  Pyeatt,  as  guard- 
ian, filed  in  said  cause  his  motion  to  vacate 
the  order  appointing  the  receiver,  which  was 
overruled.  The  order  follows:  "This  cause 
coming  on  to  be  heard  on  the  1st  day  of 
May,  1911,  on  plaintiff's  motion  to  vacate  the 
appointment  of  the  receiver,  the  hearing  on 
said  motion  having  on  the  22d  day  of  March, 
1011,  been  continued  from  Norman,  Okl.,  to 
this  place  and  for  this  date,  the  court  fibds 
that  said  appointment  was  made  without 
notice  of  the  application  having  been  given 
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the  plaintiff,  and  made  on  tlw  face  of  th« 
application,  without  farther  evidence  tieing 
offered,  and  the  court  being  now  fnlly  ad- 
vised in  tlie  premises  doth  hereby  refuse  to 
vacate  the  appointment  of  the  receiver  made 
at  the  city  of  Norman,  In  the  county  of 
Cleveland,  in  the  state  of  Oklahoma,  on  the 
18th  day  of  March,  1911,  and  overrules  said 
motion,  and  reaffirms  his  appointment  made 
at  said  time."  Plaintiff  brings  the  case  here. 
Insisting  on  the  grounds  set  forth  In  his 
motion,  he  assigns:  "First  The  Judge  of  the 
district  court  erred  In  taking  Jurisdiction, 
while  absent  from  the  county  of  Garvin, 
where  the  action  was  pending,  of  the  ap- 
plication for  appointment  of  a  receiver.  Sec- 
ond. The  Judge  of  the  district  court  erred 
in  granting  the  application  for  the  appoint- 
ment of  a  receiver,  and  in  making  the  ap- 
pointment of  a  receiver  without  notice  to 
the  plaintiff  In  error.  Third.  The  court  erred 
in  overruling  motion  of  plaintiff  in  error  to 
vacatp  the  appftintment  of  the  receiver,  and 
In  refusing  to  vacate  the  order  of  appoint- 
ment" 

[1]  Precisely  stated,  the  first  contention  Is 
that.  In  the  absence  of  the  district  Judge 
from  Garvin  county,  the  county  Judge  of  that 
county  alone  had  Jurisdiction  to  appoint  this 
receiver.  Not  so.  Comp.  Laws  of  Oki  1900 
reads:  "Sec.  5772.  A  receiver  may  be  ap- 
pointed by  the  Supreme  Court,  the  district 
court,  or  any  Judge  of  either,  or  in  the  al>- 
sence  of  said  Judges  from  the  county,  by 
the  probate  Judge" — in  certain  cases,  naming 
them.  This  authority  being  conferred  uppi^ 
the  district  judge,  In  contradistinction  to  the 
district  court,  means  such  a  Judge  at  cham; 
bers,  which  may  be  held  at  any  pla<^  in  his 
district  It  is  evident,  by  insisting,  as  he 
does,  that  "in  the  absence  of  said  Judge  from 
the  county"  means  the  county  where  this  suit 
is  pending  at  the  time  this  receiver  was  tLp^ 
pointed  or  Garvin  county,  plaintiff  is  in 
error.  This  for  the  reason  that  the  statute 
not  only  falls  so  to  state,  but,  on  the  otbiei; 
hand,  means  the  connty  where  the  applica- 
tion is  sought  to  be  made,  situate  within  the 
confines  of  the  district  of  the  Judge  to  whom 
the' same  Is  made.  As  the  county  where  tills 
petition  was  presented  and  the  order  made 
was  within  those  confines,  the  Judge  who 
made  it  was  vested  with  lorlsdiction  so  to 
do.  See  Wenner  ▼.  Board  of  Education,  etc, 
25  Okl.  515,  106  Pac.  821;  Thompson  et  ak 
▼.  Cooksey  et  al.,  25  Okl.  741,  108  Pac.  808; 
Bash  et  al.  t.  Howald,  27  Okl.  4«2,  112  Pac. 
1126:  Delaware  Co.  er  reL  t.  Hogan,  83  Okl. 
791,  127  Pac.  492. 

[21  But  the  court  erred  In  appointing  the 
receiver  without  notice.  While  our  statute 
nowhere  requires  such  notice  to  be  griven,  the 
settled  practice  in  chancery  does,  and  Its 
ormlsslon  was  fatal  to  the  appointment,  which 
should  have  been  set  aside  on  motion. 

Alderson  on  Receivers,  J  121  et  seq.,  an- 
nounces the  rule  in  the  following  language: 


"There  to  no  principle  of  the  law  of  receiver- 
ships of  greater  wisdom  and  more  firmly  es- 
tablished ttuin  that  requiring  notice  to  be 
given  to  the  defendant  of  the  application  for 
the  appointment  of  a  receiver  to  wrest  from 
him  the  possession  of  hUs  property." 

In  Smith  on  Receiverships,  p.  14  et  seq.,  it 
is  said:  "The  court  will  not  appoint  a  re- 
ceiver until  the  defendant,  or  party  In  pos- 
session of  the  property,  has  been  heard,  or 
has  had  an  opportimlty  to  be  beard  In  re- 
sponse to  the  application.  It  is  a  well-es- 
tablished principle  In  equity  Jurisprudence 
that  the  court  will  not  encourage  ex  parte 
proceedings,  and  ai  departure  from  this  prin- 
ciple requires  a  state  of  facts  showing  the 
greatest  emergency."  At  page  16  the  author 
lays  dowii  four  exceptions  to  the  rule  re- 
quiring notice,  which  are  as  follows:  "(1) 
Where  the  appointment  of  a  receiver  is  pray- 
ed for  as  a  measure  of  flual  relief;  (2)  where 
all  the  parties  are  before  the  court  comteut- 
ing  to  the  appointment,  or  at  least  before 
the  court  In  person  or  by  attorney ;  (3)  where 
the  defendants  of  parties  In  interest  have 
absconded,  or  are  beyond  the  Jurisdiction  of 
the  court,  or  cannot  be  found;  (4)  where 
there  Is  Imminent  danger  of  loss^  or  great 
damage  or  Irreparable  Injury  or  the  grav- 
est emergency." 

The  Supreme  Court  of  Wisconsin,  in  Dave- 
laar  t.  Blue  Mound  Inv.  Co.,  110  Wis.  476, 
86  N.  W.  187,  says:  "The  third  ground  of 
complaint  Is  that  the  receiver  was  appointed 
witliout  notice  to  the  corporation,  and  no 
grounds  are  stated  In  the  petition  to  Justify 
such  proc{edure  without  notice.  The  statute 
does  not  require  notice.  -  It  permits  procedure 
by  jpetltlon  cy  action.  WMohever  plan  Is 
adopted,  the  proceeding  is  in  equity,  and  is 
governed  by  the  rules  and  principles  applica- 
ble to  that  branch  oif  JnrlBprudence.  High, 
Bea  par.  11,  states  the  rale  regarding  no- 
tice as  follows:  'Courts  of  equity  are  ex- 
eeedingly  averse  to  the  exercise  of  their  ex- 
traordlnat7  Jurisdiction  by  the  appointment 
of  receivers  upon  ex  parte  applications,  and 
this  practice'  is  never  tolerated  axcept  In 
cases  of  the  gravest  emergency,  demanding 
the  Interference  of  the  court  to  prevent  Ir- 
reparable Injur:^.  •  ••  •  Even  In  excep- 
tional cases  of  great  emergency,  where  the 
relief  Is  demanded  for  the  prevention  of  ir- 
remediable Injury,  the  courts  are  extremely 
averse  to  Interference  *x  parte,  and  will  or- 
dinarily entertain  the  application  only  after 
notice  to  the  defendant,  or  after  a  rule  to 
show  cause.*  At  section  112  he  further  states 
that  the  rule  of  requlrln)?;  notice  would  seem 
to  be  not  a  matter  of  discretion,  but  an  In- 
flexible one,  which  the  courts  are  not  at  lib- 
erty to  disregard.  At  section  113  he  says: 
•To  warrant  a  court  In  entertahilng  an  appli- 
cation for  a  receiver  without  notice,  it  must 
be  clearly  shown  that  the  delay  which  would 
result  from  giving  notice  would  defeat  the 
rights  of  plaintiff,  or  would  result  In  great 
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injury  ta  him.  And  'wb«ii  the  relief  Is 
sought  npoD  an  ex  parte  application,  upon 
the  grounds  of  extreme  necessity,  the  partic- 
uiar  facts  and  circumstances  rendering  sum- 
mary proceedings  necessary  should  be  set 
forth  In  the  application;  and  a  mere  state- 
ment of  opinion  as  to  such  necessity,  even 
though  made  under  oath,  will  not  Justify  a 
departure  from  the  established  rule  requir- 
ing notice  of  the  appointment.'  See  section 
113.  This  rule  is  so  well  supported  by  au- 
thorities, and  is  so  mnch  in  harmony  with 
correct  principles,  that  an  extended  discus- 
sion Is  not  necessary.  The  proceeding  is 
drastic.  It  takes  away  from  the  corporation 
all  control  of  Its  property,  and  puts  it  In  the 
liaiid.'!  of  a  stranger.  Its  right  to  do  business 
ceases,  and  thereafter  its  affairs  are  to  be 
administered  and  closed  up  under  the  direc- 
tion of  the  court.  Cases  can  well  be  Imagin- 
ed where  great  interests  might  be  sacrificed 
by  a  proceeding  without  notice.  Unless  the 
emergency  Is  so  great  and  the  loss  to  the  ap- 
plicant so  imminent  as  to  warrant  procedure 
without  notice,  within  the  rule  before  stated, 
the  court  ought  always  to  require  notice 
to  be  given.  "So  emergency  existed  in  this 
case,  and  n6  reason  is  stated  why  notice 
should  not  have  beeii  given.  It  is  not  enough 
to  say  that  the  facts  stated  show  that  plain- 
tiff would  be  entitled  to  such  appointment 
upon  notice,  and  that  after  a  review  of  the 
situation  the  trial  court  has  decided  to  allow: 
the  appointment  to  stand.  U^n  the  petition 
presented,  the  plaintiff  was  not  entitled  to 
the  relief  sought  except  upon  notice.  That 
he  failed  to  give,  and  the  order  appointing 
the  receiver  was  improvldently  made,  and 
s-houlrt   have  been  set  aside." 

The  same  doctrine  is  reafllrmed  in  Thomp- 
son et  al.  v.  Tower  Manufacturing  Co.,  87 
Ala.  733,  e  South.  928,  by  the  Supreme  Court 
of  Alabama,  in  the  following  language:  "It 
should  be  a  strong  case  of  emergency  and 
pei'll,  well  fottifled  by  affidavits,  to  authorize 
the  appointment  of  a  receiver  velthout  notice 
to  the  other  party.  Hughes  v.  Hatchett,  55 
Ala.  631;  Iron  Works  Co.  v.  Foster,  34  Ala. 
622." 

Cook  on  Corporations  (4th  Ed.)  p.  2016, 
says:  "In  regard  to  procedure  In  appointing 
a  receiver,  the  rules  for  the  most  part  are 
very  flexible,  but  It  requires  an  extraordi- 
nary case  to  justify  a  court  in  appointing 
a  receiver  without  notice  to  the  corporation 
and  the  opportunity  to  it  to  be  heard." 

See,  also,  Elliott  on  Railroads,  {  556;  34 
Cyc.  117;  Verplanck  v.'  Merc,  etc.,  Co.,  2 
Paige  (N.  T.)  438;  Morltz  et  al.  v.  Miller  et 
al.,  87  Ala.  331,  6  South.  269;  Little  Warrior 
Coal  Co.  V.  Hooper,  105  Ala.  66.5,  17  South. 
118:  Bank  of  Florence  t.  tJ.  S.  Mfg.,  etc.,  Co., 
104  Ala.  207,  16  South.  110;  Wabash  Ry.  Co. 
T.  Dykeman,  1.33  Ind.  56,  32  N.  E.  823;  Chi- 
cago, etc.;  Ky.  Co.  v.  Cason,  133  Ind.  40,  32 
X.  E.  827:  RnflTher  v.  Malrs  et  al.,  Xi  W.  Va. 


655,  11  8.  E.  5;  Fredenheim  et  al.  v.  Rohr 
et  al.,  87  Va.  764,  IS  S.  E.  IflS,  266;  Brlstow 
v.  Home  Bldg.  Co.,  01  Va.  18,  20  S.  B.  946, 
047;  Blondhelm  v.  Moore,  11  Md.  365;  Mer- 
rlam  v.  St  I»uls,  etc.,  Ry.  Co.,  136  Mo.  145, 
36  S.  W.  635;  Cook  v.  Detroit,  eta,  Ry.  Co., 
45  Mich.  453,  8  N.  W.  74 ;  Turnbull  v.  Pren- 
tice Lmr.  Co.,  55  Mich.  387,  21  N.  W.  378; 
Barry  v.  Bridges,  22  Mich.  201;  Arnold  v. 
Bright  et  al.,  41  Mich.  207,  2  N.  W.  16;  Howe 
V.  Jones,  71  Iowa,  92,  32  N.  W.  187;  Whit- 
ney .V.  Hanover  Nat  Bk.,  71  Miss.  1009,  15 
South.  33,  23  L.  R.  A.  531;  Cleveland,  etc., 
Ry.  Co.  V.  Jewett  37  Ohio  St.  649;  Webb  v. 
Allen,  16  Tex.  Civ.  App.  605,  40  S.  W.  342; 
State  ex  reL  Thornton  v.  Second  Jadtclal 
Dist  Ct,  20  Mont  284,  50  Pac.  854 ;  Grandln 
V.  La  Barr,  2  X.  D.  206,  50  N.  W.  151;  North 
American  Land,  etc.,  Co.  t.  Watklns,  109 
Fed.  106,  48  C.  C.  A.  254;  Larsen  r.  Winder, 
14  Wash,  109,  44  Pac.  123,  58  Am.  St  Rep. 
864;  and  Mestler  et  aU  v.  Cbevallier,  etc., 
Co.,  51  La.  Ann.  142,  24  South.  799. 

As  the  petition  does  not  undertake  to  state 
facts  sufilcient  to  show,  nor  does  It  charge, 
that  the  delay  which  would  result  from  giv- 
ing notice  would  defeat  the  rights  of  peti- 
tioner or  result  in  injury  to  talm,  the  court 
erred  In  appointing  the  receiver  without  no- 
tice and  in  refusing  to  vacate  the  appoint- 
ment on  motion. 

Reversed,  with  directions  so  to  do.  AU  the 
Justices  concur. 


LODWICK  LUMBER  CO.  et  aL  v.  E  A. 

BUTT  LUMBER  CO. 

(Supreme  Court  of  Oklahoma.    April  15,  1913.) 

(SyUahvg  hy  the  Court.) 

1.  Sales  (J  79*)— Placb  of  Delivebt. 

In  the  absence  of  any  contrary  provision 
in  a  contract  of  sale,  the  place  of  delivery  is 
the  place  where  the  goods  are  located  when 
Eold,  and  that,  too,  whether  they  are  actually 
or  only  potentially  there. 

{Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  Si  214-218;   Dec.  Dig.  §  79.*] 

2.  -Sales   (f   345*)— Action   fob   Pbioe— Evi- 
nENCE  OF  Delivery. 

Wheie  property  is  to  be  delivered  at  the 
place  where  it  is  located  at  the  time  it  is  sold, 
the  seller,  before  he  can  recover  his  pay.  Is 
bound  to  prove  delivery  at  that  place. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  |§  958-961 ;   Dec.  Dig.  g  345.*] 

3.  Sales   (|   7»*)—<3ontbact— Place  of  Db- 
uvAbt. 

PlaintiCF,  a  lumber  company  with  its  mills 
at  A.,  contracted  to  sell  and  deliver  to  defend- 
ants, a  lumber  compaay  with  its  yards  at  W.,  a 
car  of  lamber.  Held,  the  contract  being  silent 
upon  the  subject,  that  the  place  of  deUvery  is 
upon  the  car  at  A. 

[EM.  Note.— For  other  ca.<!es,  see  Sales,  Cent 
Dig.  SS  214-218;    Dec.  Dig.  $  79.*] 

4.  Sales  (J  79*)— Cowtbact— Performance. 

Where  defendant,  a  lumber  company  with 
its  yards  at  W.,  ordered  of  plaintiff,  a  lumber 
company  with  its  mills  at  A.,  a  car  of  lumber 
to  be  delivered  at  that  place,  held,  that  defend- 
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ant  waa  not  bound  to  accept  delirery  of  the 
lumber  from  another  lomber  company  at  anoth- 
er place. 

[Ed.  Note.— For  other  caaes,  aee  Salea,  Cent 
Dig.  II  214-216;    Dec.  Dig.  i  TO.*] 

Williams,  J.,  dissenting. 

Error  from  District  Court,  Garrin  County ; 
R.  HcMUlaji,  Judge. 

Action  by  the  Lodwlck  Lumber  Company 
and  the  Atlanta  Lumber  Company  against 
the  E.  A.  Butt  Lumber  Company,  composed  of 
E.  A.  Butt  and  I.  A.  Lewis.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.    Affirihed. 

Blanton  ft  Andrews,  of  Pauls  Vall^,  for 
plaintiffs  in  error.  Geo.  I.  Jordan  and  J.  B. 
Thompson,  both  of  Pauls  Valley,  for  defend- 
ant In  error. 

TURNER,  J.  On  March  2, 1908,  In  the  dis- 
trict court  of  Garvin  county,  the  Lodwlck 
Lumber  Company,  a  corporation,  sued  B.  A. 
Butt  and  I.  A.  Lewis,  partners  as  E.  A.  Butt 
Lumber  Company,  for  a  sum  certain,  the 
agreed  price  of  a  car  of  lumber  which  de- 
fendants had  refused  to  accept  Later,  by 
leave  of  court,  It  filed  a  second  amended  pe- 
tition, in  which  AHanta  Lumber  Company 
Joined  as  a  party  plalntlfC.  Said  petition 
substantially  states:  That  plalntlfFs  are 
corporations  engaged  In  the  manufacture  and 
sale  of  lumber  at  certain  points  in  Texas. 
That  defendants  are  engaged  In  the  sale  of 
lumber  In  Wynnewood  and  Paoll,  in  Garvin 
county,  Okl.  That  while  so  engaged  defend- 
ants sent  plaintiff  Atlanta  Lumber  Company 
this  telegram:  "Wynnewood,  L  T.  10—28 — 
07.  Atlanta  Lbr.  Co.,  Atlanta  Tex.  Quote 
car  12  Inch  No.  3  boards  27  rate,  E.  A.  Butt 
Lbr.  Co."  To  which  Atlanta  Lumber  Com- 
pany answered  by  telegram:  "Oct.  29, 
1907.  To.  E.  A.  Butt  Lbr.  Co.,  Wynnewood, 
I.  T.  14.50  20  cent  rate  12  inch  No.  3.  At- 
lanta Lbr.  Co."  And  to  which  E.  A.  Butt 
Lumber  Company  replied:  "Wynnewood,  I. 
T.  10—30—07.  Atlanta  Lbr.  Co.,  Atlanta, 
Tex.  SIilp  car  No.  3  boards  to  Paoll.  Rush. 
E.  A.  Butt  Lbr.  Co."  That  by  the  words  in 
the  telegram,  supra,  which  read,  "14.50  20  cent 
rate,"  It  was  Intended  by  the  parties  in 
Interest  tliat  the  lumber  would  be  billed  to 
defendants  at  the  Invoice  price  of  $14.50  per 
thousand,  and  that  in  settlement  therefor 
defendants  might  deduct  from  said  price  20 
cents  per  hundredweight  for  all  the  lumber 
contained  In  the  car.  That  the  freight  rates 
upon  a  car  load  shipment  of  lumber  from  At- 
lanta and  Lodwlck  to  PaoU  were,  at  that 
time,  and  are  the  same.  That  pursuant  to 
said  contract  the  next  day  the  Atlanta  Lum- 
ber Company,  at  Atlanta,  Tex.,  directed  the 
Lodwlck  Lumber  Company,  at  Lodwlck,  Tex., 
to  ship  to  defendants  the  car  of  lumber  so 
ordered.  That  acting  thereon  said  company 
prepared  the  same  for  shipment  and  loaded 
It  on  board  car  at  Lodwlck  and  delivered  it 
to  the  Texas  Southern  Railroad  Company 


for  transportation  to  defendants  at  Paoli, 
then  Indian  Territory,  as  so  directed,  and 
also  sent  invoice  and  bill  of  lading.  That 
said  lumber  was  of  the  value  of  $376.64, 
for  which,. under  the  terms  of  the  contract, 
plaintiffs  are  entitled  to  recover  $220.04. 
And  it  prayed  Judgment  for  that  amount. 

For  answer,  after  general  denial,  defend- 
ants, In  effect,  admitted  tlie  contract  with 
Atlanta  Lumber  Company  to  be  as  alleged, 
and  charged  that,  without  Its  knowledge  or 
consent,  the  Atlanta  Lumber  Company  bad 
turned  over  the  order  for  the  lumber  to  the 
Lodwlck  Lumber  Company,  Its  coplalntUE; 
that  It  had  never  at  any  time  had  a  contract 
therefor  with  that  company,  and  did  not 
know  that  said  order  had  been  turned  over 
to  the  Lodwlck  Lumber  Company  prior  to 
its  telegram  to  Atlanta  Lumber  Company 
canceling  the  order;  that  Immediately  upon 
receipt  of  the  bill  of  lading  therefor  defend- 
ants returned  the  same  to  Lodwlck  Lumber 
Company  and  refused,  and  still  refuse,  to 
accept  the  lumber,  on  the  ground  that  no 
contract  existed  between  It  and  the  Lodwlck 
Company  with  reference  thereto,  and  asl^is 
to  be  discharged,  etc.  After  reply  filed,  in 
effect  a  general  denial,  there  was  trial  to 
a  Jury  and,  at  the  close  of  plaintlfTs  testi- 
mony, a  demurrer  to  the  evidence,  which  was 
sustained,  and  Judgment  for  defendant  ren- 
dered and  entered  upon  a  directed  verdict, 
and  plaintiffs  bring  the  case  here,  assigning 
that  the  court  erred  In  sustaining  the  de- 
murrer. 

There  Is  no  coufilct  in  the  testimony.  To 
maintain  the  issues  on  the  part  of  plalnttffs, 
the  Atlanta  Lumber  Company,  after  Introduc- 
ing in  evidence  the  three  telegrams  set  forth 
In  the  petition  as  constituting  the  contract, 
proved:  That  on  the  day  of  the  sending  of 
its  answer  quoting  the  price  of  the  lumber, 
and  before  receiving  defendants'  telegram, 
supra.  In  reply  thereto,  it  wrote  to  defendants 
at  Wynnewood  thus;  "We  are  to-day  In  re- 
ceipt of  your  telegram  as  follows:  'Quote 
car  twelve  Inch  boards,  twenty  cent  rate." 
We  have  quoted  you  as  follows:  'Fourteen 
fifty  twenty  cent  rate  No.  three.  •  •  • ' " 
That  In  reply  to  said  telegram,  and  evidently 
before  receiving  said  letter,  defendants  wired: 
"Ship  car  No.  3  boards  to  Paoli.  Rush" — as 
stated,  and  on  the  next  day  wrote  the  Atlan- 
ta Lumber  Company  thus:  "We  wired  you  to 
ship  1x12  No.  3  boards  to  us  at  Paoll,  I.  T.. 
as  per  price  made  in  message.  We  are  want- 
ing an  especial  quick  shipment  on  this  car 
and  will  appreciate  It  if  you  will  get  It  out 
quick."  That  on  the  same  day  the  Atlanta 
Lumber  Company  wrote  the  Lodwlck  Lumber 
Company:  "We  are  herewith  Inclosing  you 
telegram  ordering  car  of  No.  3  boards  for  E. 
A.  Butt  Lbr.  Co.,  Paoll,  I.  T.  Our  quotation 
was  $14.50  on  20c  rate,  being  $16.25  on  27c. 
rate,  which  rate  applies.  Tou  will  invoice 
direct  to  E.  A.  Butt  Lbr.  Co.  at  Wynnewood, 
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and  credit  ns  with  $5.00.  •  •  •  (Have 
written  them  yon  held  the  order,  and  yon 
would  handle  direct  to  ttkem  aa  ^ulck  as  car 
could  be  had.)"  Whereupon  that  company 
proceeded  to  load  the  car,  and  while  so  doing 
the  Atlanta  Company  received  from  defend- 
ants a  letter,  dated  November  4, 1907,  whl<A 
read,  "Please  cancel  oar  order  for  No.  3 
boards  as  we  want  a  quick  shipment  and  we 
asked  for  a  price  delivered  on  27c.  rate  and 
jrappose  message  was  copied  wrong  to  you," 
and  at  once  telephoned  the  Lodwlck  Com- 
pany, 45  miles  away,  to  cancel  the  order, 
but  which  was  not  done,  for  the  reason  that 
by  that  time  the  car  was  loaded',  whereupon, 
and  upon  being  so  Informed,  the  Atlanta 
Company  wired  defendants,  "Nuibber  three 
boards  loaded  car  twenty  one  »ix  fifty  seven 
can't  cancel,"  and  on  the  same  day  wrote 
them:  "We  have  yours  of  November  4th, 
requesting  us  to  cancel  your  order  for  car  of 
12  foot  boards.  We  Immediately  'phoned  the 
miU,  and  they  advised  us  tliis  order  had  al- 
ready beei  loaded  In  ear  K.  O.  B.  No.  21657. 
Therefore,  we  wired  you  giving  car  number, 
and  advised  we  could  not  cancel,  which  we 
now  beg  to  confirm.  They  will  forward  In- 
voice &  B — L  promptly."  •  The  same  day 
defendants  wrote  the  Atlanta  Company: 
"Tour  message  reed.  We  bad  reordered  oar 
No.  3  boards  but  have  asked  the  mill  to  can- 
cel and  if  not  shipped  they  of  course  wlU  do 
so,  but  we  will  only  accept  this  car  delivered 
on  27c.  rate  at  $14.50  the  price  you  quoted. 
As  we  asked  prices  by  wire  of  several  mills 
and  all  of  them  yours  Included  delivered  on 
a  27c.  rate."  The  next  day  that  company 
answered  defendants  thus:  "We  have  yours 
of  the  6th  regarding  car  of  Na  3  boards,  and 
will  state  that  we  quoted  you  in  our  telegram 
on  a  20c.  basis  and  following  It  up  by  our 
letter.  We  also  affirmed  it  on  20c.  basis  and 
not  $14.50  on  27c.  rate.  We  refer  you  to 
our  letter  and  telegram  of  October  29tti,  quot- 
ing you  price.  We  mailed  this  order  direct 
to  the  Iiodwick  Lbr.  Co.,  on  the  same  Imsls, 
and  they  'phoned  us  yesterday,  at  the  time  we 
sent  you  telegram  giving  car  number,  that 
this  car  was  loaded,  and '  is  no  doubt  now 
well  on  its  way  towards  destination.  We 
also  wrote  you  on  ttie  31st  ult.  that  we  had 
placed  this  car  with  the  Lodwlck  Lbr.  Co., 
Lodwick,  Texas,  and  if  you  had  occasion  to 
refer  to  the- order  to  write  these  people.  We 
are  sorry  that  we  were  nn&ble  to  cancel  the 
order,  but  as  stated  above."  (There  Is  a 
total  lack  of  other  evidence  as  to  the  exist- 
ence or  contents  of  said  letter  of  the  31st 
ult) 

When  defendants  refused  to  accept  and  pay 
for  the  lumber,  this  suit  was  brought. 
When,  on  October  28,  1907,  defendants  wired 
the  Atlanta  Lumber  Company,  "Quote  car  12 
Inch  No.  3  boards  27  rate,"  the  Atlanta  Com- 
pany should  have  wired  back  a  quotation  as 
requested,  or  not  at  all.  Instead  of  so  doing 
It  wired,  "$14.50  20  cent  rate.  12  inch  No.  3," 


and  followed  it  up  that  same  day  with  a  let- 
ter reciting  the  message.  As  the  20-cent  rate 
thus  ofTered  was  $1.76  higher  to  defendants 
on  the  1,000  feet  than  the  27-cent  rate  in- 
quired about,  defendants  need  not  have  made 
the  order;  but  when,  before  receiving  the 
letter,  they  did  by  sending  a  reply  to  said 
message,  which  read:  "Ship  car  No.  3  boards 
to  Paoll.  Rush"— -the  minds  of  those  parties 
met  In  the  contract  of  sale  set  forth  In  the 
petition  as  evidenced  by  the  three  telegrams. 
As  there  Is  neither  allegation  nor  proof  that 
the  Atlanta  Lumber  Company,  in  making 
this  contract,  was  acting  for  the  Lodwick 
Lumber  Company  as  Its  undisclosed  princi- 
pal, or  that  the  contract  when  made  was  as- 
signed by  it  to  the  latter  company,  the  court 
did  right  to  sustain  a  demurrer  to  the  evi- 
dence, so  far  as  the  latter  company  Is  con- 
cerned. This  for  the  reason  that  no  privity 
is  shown  to  exist  between  that  plaintiff  and 
defendants.  Nor  can  the  Atlanta  Lumber 
Company  recover  on  the  contract  alleged, 
for  the  reason  that  before  It  can  recover  it 
must  plead  and  prove  a  delivery  of  the  prop- 
erty at  the  place  where  the  lumber  was  sold, 
which  was  Atlanta,  on  the  T^xas  Pacific 
Railway,  and  not  Lodwick,  on  the  Texas 
Southern.  24  Am.  &  Bng.  En.  Law,  1069. 
This  was  a  condition  precedent  to  Its  right 
of  recovery,  and  was,  in  effect,  the  holding 
of  the  court  when  he  sustained  a  demurrer 
to  the  evidence. 

[11  In  Dramm-Flato  Comm.  Co.  v.  R.  C. 
Edmisson,  17  Okl.  344,  87  Pac.  311,  the 
court,  in  the  syllabus,  said:  "Where  a  con- 
tract for  the  sale  of  personal  property  is 
silent  as  to  the  place  of  delivery,  the  law 
will  presume  that  the  property  Is  to  be  deliv- 
ered at  the  point  where  it  is  located  at  the 
time  the  contract  is  entered  into." 

In  Salmon  v.  Helena  Box  Co.,  147  Fed. 
408,  77  C.  C.  A.  586,  Adams,  Circuit  Judge, 
said:  "In  the  absence  of  any  contrary  pro- 
vision found  In  the  contract  for  delivery,  the 
general  rule  fixing  the  place  of  delivery  at 
the  place  where  the  goods  are  located  when 
sold,  must  prevail" — citing  Benjamin  on 
Sales,  i  682;  Hatch  v.  Oil  Co.,  100  U.  S.  124, 
134,  25  L,  Ed.  654.  The  same  Is  true  where 
the  place  of  delivery  Is  prescribed  in  the 
contract. 

[2]  In  Hatch  v.  Oil  Co.,  supra,  after  an- 
nouncing the  doctrine,  supra,  the  court  said: 
"Decided  cases  to  that  effect  are  numerous; 
but  the  rule  is  universal  that  if  a  place  of 
delivery  is  prescribed  as  a  part  of  the  con- 
tract the  vendee  is  not  bound  to  accept  a  ten- 
der of  the  goods  made  in  any  other  place,  nor 
is  the  vendor  obliged  to  make  a  tender  else- 
where. Story,  Sales  (4th  Ed.)  {  308.  Where, 
by  the  terms  of  the  contract,  the  article  is 
to  be  delivered  at  a  particular  place,  the 
sellel:,  before  be  can  recover  his  pay,  IS  bound 
to  prove  the  delivery  at  that  place.  Savage 
Manuf.  Co.  v.  Armstrong,  19  Sle.  147." 

[J]  And  80,  whether  the  place  of  delivery 
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Is  pre8CrU>ed  in  the  contract  or  not,  we  hold 
tbat  wbeu  defendant  wired  back  quotations 
wtUcb  were  accepted  by  defendants  by  wire, 
tlius:  "Atlanta  Lbr,  Co.,  Atlanta,  Xezos. 
SUp  Car  Ko.  8  boards  to  PaolL  Rnsb" — 
tbe  contract  thus  closed  required  the  Atlanta 
Lumber  Company  to  abip.  the  lumber  from 
its  mills  at  that  place,  a,»  the  i^ace  of  deliv- 
ery, to  defendants  upoa  the  car. 

Salmon  ▼.  Helena  Box  Co.,  supra,  was  a 
suit  at  law  by  the  Helena  Box  Company 
against  Salmon  &  Co.  to  recover  damages 
for  the  breach  of  an  executory  contract  for 
the  sale  of  lumber,  and  to  recover  a  balance 
for  lumber  sold  and  delivered.  There  was 
no  dispute  as  to  the  terms  of  the  contract, 
which  was  In  the  shape  of  a  letter  address- 
ed to  the  box  company  operating  two  mills 
at  or  near  Helena,  Ark.  It  read:  "You  may 
enter  our  order  for  the  following  Cottonwood 
lumber:  [Here  follows  a  description,  of 
4,000,000  feet  of  different  grades  and  sizes 
of  common  commercial  lumber  and  the  agreed 
price  for  each  kind.]  All  of  the  above  on  the 
Helena,  Ark.,  rate  of  freight  [Here  follows 
a  description  of  1,000,000  feet  more  of  such 
lumber,  and  its  price.]  To  be  delivered  on 
Cincinnati,  Ohio,  freight  rate.  •  •  •  We 
can  start  shipping  on  the  cabove:at  once,  and 
understand  that  you  will  be  in  a  position  to 
ship  us  from  40  to  60  cars  per  month,  in 
accordance  with  shipping  directions.  Ship- 
ments to  be  made  in  accordance  with  in- 
structions, as  given  by  us  from  time  to  time. 
[Signed]  Hamilton  H.  Salmon  &  Co.  Accept- 
ed: Helena  Box  Company,  by  H.  W.  Moaby, 
Secretary."  Tbe  question  at  issne  was. 
Which  party  had  breached  the  contract?  and 
the  court  instructed  in  the  alternative  on  the 
measure  of  damages.  Among  other  things, 
in  passing  upon  the  Instructions  involving 
that  question,  the  court  held  in  effect  that, 
as  no  contrary  provision  was  found-  in  the 
contract,  Helena  was  tbe  place  of  delivery; 
that  being  the  place  where  tlie  lumber  was 
located  when  sold.  And  this  Is  the  rule, 
whether  the  articles  sold  are  actually  or  only 
potentially  there. 

[4]  Janney  et  aL  t.  Sleeper,  30  Minn.  473, 
16  N.  W.  365,  was  an  action  to  recover  tbe 
price  of  glass  alleged  to  have  been  sold  and  de- 
livered to  the  defendant  in  Minneapolis.-  Tbe 
defense  was  that  the  sale  required  delivery 
at  Bralnerd,  and  that  the  plaintiffs  had  fail- 
ed to  make  delivery  at  that  place.  It  ap- 
peared upon  the  trial  that  plaintiffs  had 
shipped  tbe  glass  to  defendants  by  rail,  and 
that  it  had  been  broken  from  Minneapolis  to 
Bralnerd.  There  was  verdict  for  plaintiff, 
and  defendant  appealed.  After  declaring  tbe 
Durden  of  proof  to  be  upon  the  defendant  to 
vhow  that, by  the  terms  of  the  contract  tbe 
glass  was  to  be  delivered  to  him  at  Bralnerd, 
and  not  in  the  car  at  Minneapolis,  as  under- 
stood by  the  plaintiffs,  the  court  said:  "If 
no  place  be  designated  by  the  contract,  the 
general  xule  Is  that  tb*  arUidea  sold  are  to 


be  dellwrefl  where  .they  are  at  the  time  of 
the  sale.  Tbe  store  of  the  merchant,  the 
shop  of  th^  manufactinrer,  and  the  farm  of 
the  farmer,  at  which  the  commodities  sold 
are  deposited  or  kept,  must  be  tbe  place  of 
delivery,  when  the  contract  Is  silent  upon  th* 
subject;  at  least,  when  tbete  are  no  ctreoni* 
stances  showing,  that  a  different  place  was  in- 
tended. This  is  a  Cttle  of  construction  pred- 
icated upcoi  tbe  presumed  uoderstaading 
of  title .  parties  when  making  tbe  contract. 
Benjamin  on  Sales,  Si  1018,  1022;  2  Cblt- 
ty  on  Coot  1201,  1202;  2  Kent,  606;  Mid- 
dlesex Ca  V.  Osgood,  4  Oray  [Mass.]  447; 
Smith  y.  aillett,  60  111.  200;  Hamiltoil 
V.  Oalhoun,  2  Watts  [Pa.]  139;  LobdeU  t. 
Hopkins,  6  Cow.  [N.  Y.]  616;  Rice  v.  Churo 
hill,  2  Denio  [N.  Y.]  145(  Wllmouth  v.  Fat- 
ton,  2  Bibb  (E^.)  280;  Sonsely  v.  Bums,  10 
Bosh  (Ky.)  87.  This  rule  la  mot  changed  by 
the  fact  that  plaintiffs  did  not  have  the 
goods  on  hand  at  their  place  of  business  at 
the  time  of  the  sale,  but  bad  to  procure  thea 
elsewhere  la  ordsr  tO'  fnlflli  thelt  contract. 
Potentially  and  prospectively  the  goods  were 
as  if  then  situate  In  tbeir  store  at  Minneapo- 
lis. Benite,  in  tbe  absence  of  any  evidence 
as  to  the  place  of  delivery.  It  would  be  pre- 
sumed  to  be  at  Minneapolis.  To  overcome 
this  presumption,  some  evidence  would  be  re- 
quired tending  to  show  that  some  other 
place  was  agreed  upon.  This  was.  In  effect, 
all  that  tbe  language  of  tbe  court  implied 
when  he  Instructed  the  Jury  tbat  tbe  bnrdea 
of  proof  was  upon  defendant  to  show  that 
tbe  goods  were  to  be  delivered  at  Bralnerd, 
and  not  Minneapolis."  The  reason  for  tbl« 
is  apparent;  for  title  will  pass  to  tbe  pur^ 
chaser  if  tbe  property  Is  delivered  at  tb« 
place  designated  in  the  contract,  thereby  en- 
abling' him  to  sue  in  damages  for  loss  or  Injury 
thereto  growing  out  of  the  negligence  of  tbe 
carrier.  If  attonpted  to  be  delivered  else- 
where, title  to  him  will  not  pass,  and  sucb 
right  ot  action  would  be  in  the  seller.  Be- 
sides, delivery  at  the  place  designated  in  tbe 
contract  would  vest  in  the  buyer  an  InsnraUe 
interest;  otherwise -not  Hence  the  buyer 
baa  a  right,  with  or  without  assigalng  a  rea- 
son therefor,  to  insist  upon  this  condltton 
precedent  to  a  right  of  recovery,  as  here;  and 
without  pleadfaOLg  and  proving  It  defendant 
cannot  recover. 

In  Fllley  v.  Pope  ei  aL,  116  U.  B.  213,  6 
Sup.  Ct  19,  20  L.  Sd.  872.  two  citizens  of 
New  York,  partners  as  Thomas  J.  Pope  St 
Bros.,  sued  FUley,  a  citizen  of  Missonri,  in 
damages  upon  a  written  contract  of  sale, 
whereby  they  sold  him  600  tons  of  pig  iron 
at  so  much  per  ton  upon  delivery  of  tbe  iron 
to  him  in  bond  at  New  Orleans,:  Iron  to  be 
shipped  from  Glasgow,  Scotland;  delivery 
and  sale  to  be  subject  to  ocean  risks.  Tbe 
note  and  memorandum  of  sale  was  duly 
accepted  and  set  forth  In  the  petition.  Tbe 
petition  alleged  that,  pursuant  to  tbe  terms 
of  the  contra<^  the  iron  was  shipped  from 
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GUbgow  to'  Nflxr  Oriiaaiim  wUcIi,  uikm  Its  at- 
xivaX,  tbeT  offcrad  to  driver  to  defendant  In 
bond  at  that  port,  jmd  span  his  refusal. to 
Feeelv«i  It  plaintiffs  were  forced  to  sell  it  at 
a'  loss."  "She  answer  admitted  the  contract 
and 'refusal  to  accept,  but  denied  the  other 
aHe^tione  ot  the  petition,  and  alleged,  among 
<Mb^r  tUng8,'a8  a  groimd  fat  the  refusal. and 
Ift  defense  of  the  action  that  plaiutiCEa  bad 
failed  't«  Aip  the  iron  from  Ulatgow.  After 
WrAy  filM  there  was  trial,  at  which  the  evl- 
dkice  tetaded  to  preve  ttet:  "Immediately 
after  making  this  contract,  the  plaintiffs,  by 
telegrapk,  bougm  the  iron  of  John  Andereou 
of  Glasgow,  and  requeeited  bim  to  ship  it  to 
Mew  OrleaBB.  The  Iron  -was  then  at  the 
works  of  the  Shott's  Iron  Company-  Id  Scot- 
land, equidistant  and  equally  accessible  by 
railway  from  the  ports  of  Glasgow  on  the 
west  coast  and  of  Lelth  06  the'  east  coast; 
and  such  iron  was  sometliues  shipped  from 
Glasgow  and  souietlmes  from  Lelth.  Ander-' 
son  at  once  made  diligent  inquiry  and  efforts 
to-  qecure  transportation  from  Glasgow,  and 
from  Lelth,  and  from  other  Scotch  ports,  to 
New  Orleans,  bnt,  owing  to  the  great  scar- 
city of  ships  at  that  time,  could  only  se- 
etae  one  vessel,  the  barcpie  Alpha,  which  was 
ttiea. .  dlacharging  her  cargo  at  Lelth.  This 
Tcesel  he  chartered  on  February  23,  1880, 
three  days  after  the  contract'  in  question  was 
made  at  St.  Louis.  No  vessel  or  transporta- 
tion could  be  obtained  from  Glasgow  to  New 
Orleans  then  or  for  weelis  afterwards.  The 
irbn  was  -  'sent  down  from  the  worlis  of  the 
Shott's  Iron  Company  to  Lelth  as  fast  as  the 
barque  could  receive  it.  'With  all  8X>eed  she 
discharged  her  cargo,  toolc  in  the  iron,  and 
sailed  from  Lelth  for  New  Orleans,  where 
Biie  arrived  about  May  26th.  The  distance 
by,  sea  was  greater  from  I>eith  to  New  Or- 
leans, than  from  Glasgow  to  New  Orleans. 
If  the  Al|^a  had  come  round  to  Glasgow 
«nd' shipped  the  iron  there.  It  would  have 
taken  from  6  to  26  days,  according  to  the 
wind6,  and  she  would  have  had  to  take  In 
ballast  at  Lelth  and  discharge  it  at  Glasgow, 
involving  considerable  delay  and  expense." 
TTpon  this  state  of  facts  the  trial  court, 
among  other  things.  Instructed  the  Jury  that 
the  provision  in  the  contract  that  the  Iron 
WBB  to  he  shipped  from  Glasgow  was  not 
m*terl41,  "*  •  •  and  that  if  the  Jury 
fpnnd  that  it  was  impossible  for  the  plaln- 
tifC;  to  ohtatn  a  vessel  from  Glasgow,  and 
that  it  was  practicable  to  obtain  one  from 
Lelth,  and  that  shipment  from  Lelth  was  a 
more  expeditious  way  of  getting  the  iron  to 
New  Orleans  than  waiting  fop  a  vessel  from 
Glasgow  would  have  been,  then  the  plaintiffs 
Tnere  justified  in  sliipping  the  Iron  from  Leitb 
Instead  of  from  Glasgow."  But  the  supreme 
court  held  not  so,  and  said:  "The  contra<(>t 
between  these  parties  belongs  to  the  same 
class  as  that  sued  on  in  the  case,  ]ust  decide 
ed.  of  Norrington  v.  'ft'rlght  [116  U.  S.  188. 
e  Sup.  Ct  12,  29  U  Ed.  366},  and  Ucewise 


falls  Within  the  rule  that  la  a  mercantile 
contract  a  statement  descriptive  of  the  sub- 
ject-matter, or  of  some  material  incident, 
such  as  the  time  or  place  of  shipment,  la  or- 
dinarily to  be  regarded  as  a  warranty  or  con- 
dition precedent,  upon  the  failure  or  nonper- 
formance of  which  the  party  aggrieved  may 
repudiate  the  whole  contract.  The  provlsiou 
in  question  in  that  case  related  to  the  time; 
in  this  it  relates  to  the  place  of  shipment. 
Th&  thing  sold  and  described  in  the  contract 
is  "GOO  toBB  No.  1  Shotf  s  [Schotch]  pig  iron,' 
to  be  shipped  *ftom  Glasgow  as  soon  aa  pos- 
sible.' It  is  not  merely  500  tons  of  iron  of  a 
certain  quality,  nor  is  it  such  icon  to  be 
shipped  as  sOou  as  possible  from  any  Scotch 
port  or  ports;  hut  it  is  iron  of  that  quality, 
to  be  sUpped  from  the  particular  port  of 
Glasgow  as  soon  as  possible."  And,  after 
saying  that  the  court  was  bound  to  give  ef- 
fect to  tlie  terms  of  the  contract  which  the 
parties  had  chosen  for  themselves,  further 
said:  "The  term  'shipment  from  Glasgow' 
defines  an 'act  to  be  done  by  the  sellers  at 
the  outset,  and  a  condition  precedent  to  any 
Uability  of  the  buyer.  The  sellers  do  not 
undertake  to  obtain  shipment,  nor  does  the 
buyer  agree  to  accept  iron  shipped,  at  any 
ottter  port.  The  buyer  takes  the  risit  of  de- 
lay in  getting  shipment  from  Glasgow,  or 
of  delay  or  disaster  lu  prosecuting  the  voyage 
from  Glasgow  to  New  Orleans.  But  he  does 
not  take  the  risk  of  delay  or  of  sea  perils 
which  may  occur  in  the-  course  of  the  differ- 
ent voyage  from  Lelth  to  ttie  sanie  destina- 
tion. One  or  two  iUustratious  may  help  to 
make  this  clear.  If  the  sellers.had  shipped  the 
iron  by  the  firot  opportunity  from  Glasgow, 
the  buyer  could  not  have  refused  to  accept  It, 
.even,  if  it  could  have  been  shipped  sooner 
from  Lelth.  Again,  the  buyer  would  have 
an  insurable  interest  in  the  iron  during  the 
voyage  by  reason  of  the  title  which  would 
accrue  to  blm,  under  the  contract,  on  arriv- 
al and  delivery,  and  of  the  profits  that  he 
might  make  in  case  of  a  rise  in  the  market 
3  Kent,  -Com.  276;  French  v.  Hope  Ins.  Co., 
16  Pick.  [Mass.]  397;  Eastern  Railroad  v. 
Relief  Ins.  Co.,  08  Mass.  420,  423."  See, 
alao,  Detroit  Sa  B.  v,  Maleomson,  144  Mlcb. 
172,  107  N.  W.  915,  115  Am.  St  B«p.  390; 
Danne-MlUer  v.  KUkpatrlck,  201  Pa.  218, 
50  AU.  928;  Bousely  v.  Burns,  Adm'r,  73  Ky. 
(10  Bush)  87;  Tuttle-Chapman  Coal  Co.  v. 
Cole-Dale  Fuel  Go,,  136  Iowa,  382,  113  N.  W. 
827;  Lucas  v.  Nichols  and  Trustees,  6  Gray 
(Mass.)  309;  Fairbanks,  etc.,  Co.  v.  Midvale, 
etc.,  Co.,  105  Mo.  App.  644,  80  S.  W.  18; 
MUes  V.  Roberts,  34  N.  H.  245. 

As  a  condition  precedent  to  its  right  to  re- 
cover, the  Atlanta  Lumber  Company  should 
have  alleged  that  it  had  duly  performed  all 
the  conditions  precedent  in  the  contraet,  or 
a  waiver  thereof  (St.  Paul,  etc.,  Ins.  Go.  v. 
Mittendorf  et  al.,  24  Okl.  651,  104  Pac.  854. 
28  U  B.  A.  [N.  S.]  651),  and  thus  given  de- 
fendants an  opportunity  to  controvert  the 
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foct  of  delivery.  Had  such  been  pleaded, 
plaintiff,  before  It  could  have  recovered  Its 
pay  for  this  lumber,  would  have  been  bound 
to  iffove  a  delivery  on  board  car  at  Atlanta. 
Tills  allegation  not  being  made,  tbe  petition 
was  demurrable;  but  nevertheless  defend- 
ants answered,  which,  construed  with  a  view 
to  substantial  Justice,  claimed  exemption 
from  liability  on  the  ground  that  It  had  no 
contract  with  the  Lodwlck  liomber  Company, 
and  hence  refused  to  accept  the  lumber  at- 
tempted to  be  delivered  to  them  at  Lodwlck. 
It  cannot  In  reason  be  said  that  defendants 
waived  this  condition  precedent  by  their 
attempted  cancellation  of  the  order  before 
they  knew  that  the  lumber  would  be  attempt- 
ed to  be  delivered  at  Lodwlck.  Tbls  for  the 
reason  that  Atlanta  Lumber  Company,  by 
falling  to  plead  such  waiver  In  excuse  of  its 
failure  te  deliver,  thus  making  of  such  waiv- 
er an  Issuable  fact,  cannot  Insist  upon  it 
for  the  first  time  In  this  court,  and  In  fact 
the  same  Is  not  attonpted. 

International  Money  Box  Go.  v.  Southern 
Trust  &  Deposit  Co.,  93  App.  Dlv.  309,  87 
N.  7.  Supp.  881,  was  an  action  for  goods 
sold  and  delivered  under  contract  between 
the  parties.  It  seems,  as  here,  no  waiver  was 
pleaded,  which  would*  have  made  delivery 
needless.  The  trial  court,  upon  taUure  to 
prove  that  plaintiff  had  sold  and  delivered 
to  defendant  the  boxes  In  question,  held  that 
I^alntlff  could  not  recover,  and  dismissed  the 
complaint.  In  affirming  the  judgment  the 
court  said:  "With  respect  to  delivery,  it  was 
Incumbent  upon  the  plaintiff  to  prove,  either 
that  the  defendant  had  expressly  repudiated 
the  contract,  which  would  have  made  a  de- 
livery needless  and  futile,  or  that  a  delivery 
was  made  in  accordance  with  the  terms  of 
the  contract  Upon  the  latter  subject  the 
contract  provided  that  the  delivery  was  to 
be  made  1  o.  b.  New  Tork  City,  and  the  proof 
was  that,  without  a  request  from  the  defend- 
ant, the  plaintiff  delivered  to  an  express 
company  at  New  York  City  the  400  boxes, 
with  directions  to  deliver  the  same  to  the  de- 
fendant at  its  place  of  business  at  Baltimore, 
Md.;  the  charges  of  carriage  to  be  there  col- 
lected. Such  a  tender  we  do  not  think  was 
sufficient  to  pass  the  title  of  the  boxes  to  de- 
fendant, because  the  plaintiff  could  not  bind 
the  defendant  by  tender  at  a  place  different 
than  that  specified  in  the  contract;  nor  could 
It  annex  to  the  tender  the  burden  or  condi- 
tion of  paying  the  carrying  charges  The 
failure,  therefore,  to  prove  a  proper  legal 
tender  was  fatal  to '  plaintiff's  right  to  re- 
cover upon  this  branch  of  the  case."  And 
further,  in  effect,  that  an  answer  to  which 
a  demurrer  had  been  sustained  could  not  be 
considered  on  appeal  as  an  admission  against 
defendant,  especially  where  the  same  was 
not  offered  by  plaintiff  as  an  admission,  and 
that  hence  the  allegations  therein  contained 
were  not  proof  of  waiver  of  the  tender  of  the 


goods  ordered,  Oun^it  the  same  recited  that 
the  order  had  been  canceled  before  the  time 
any  delivery  was  attenq^ted. 

We  are  therefore  of  opinion  that  the 
court  did  right  in  sustaining  the  d^nnzrer  to 
the  evklenoe  as  to  the  Lodwidc  Lumber  Com- 
pany for  want  of  privity,  and  aa  to  the  At- 
lanta Lumber  Company  for  the  reason  tliat 
it  has  failed  to  allege  or  prove  that  dellvsy 
was  made  in  accordance  with  the  teems  at 
the  contract;  or  that  defendant  had  repudiat- 
ed the  same,  which  would  have  made  de- 
livery a  vain  thing. 

Finding  no  error  in  the  record,  the  Judc- 
ment  of  the  trial  court  is  affirmed.  All  the 
Justices  concur,  except  WILLIAMS,  J.,  who 
dissenfab 

(S5  Okl.  TCS) 
WATSON  V.  TAYLOR. 
(Supreme  Court  of  Oklahoma.    April  18^  1913..} 

(Syllalut  hy  the  Court.) 

1.  Rapk  (i  «5»)— Civil  Ljabilitt. 

Rape  of  a  female  gives  her  a  cause  of  ae- 
tioB  for  damages  against  the  perpetratiw. 

[Ed.  Note.— For  other  cases,  see  Rape,  Gent. 
Dig.  {  10«;  Dec  Dig.  {  US.*] 

2.  RAFB  ({  ti6*)n~STATUI0ST  "RAPB"— DKniH.- 
TION. 

"Rape,"  as  defined  by  the  second  snbdivf- 
sion  of  section  2898,  Oonrp.  Laws  1909,  is  an 
act  of  sexual  intercourse  accomplished  with  a 
female  not  the  wife  of  the  perpetrator  where  the 
female  is  over  the  age  of  16  years  and  under 
the  age  of  18,  and  of  previous  chaste  and 
virtuoui  character. 

[Ed.  Note.— For  other  cases,  see  Rape^  Coit 
Dig.  i  10« ;   Dec.  Dig.  i  86.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5919-5925 ;  vol  8,  p.  7778.] 

3.  Rape  (J  e5*)— Civil  Liability— Defkwsk. 

To  show  that  such  a  female  consented  te 
the  act  or  acts  of  sexual  intercourse  will  not 
constitute  a  defense  to  a  aivU  action  to  recover 
damages  for  an  assault  upon  her  committed  in 
such  manner  and  under  such  circnmstances  aa 
to  constitute  rape. 

[Ed.  Note. — For  other  cases,  see  Rape,  Oenk. 
Dig.  {  10«;   Dea  Dig.  {  «5.*1 

4.  Apfkai.  and  Bbbob  ({  171*)— Taxonr  or 
Cabs. 

The  cause  was  submitted  below  upon  the 
theory  that,  in  order  for  the  plaintifF  to  main- 
tain her  cause  of  action,  it  was  necessary  to 
satisfy  the  jury  that  If  the  defendant  had  sexual 
intercourse  with  her  It  was  accompanied  with 
intent  on  tiis  part  to  effect  that  purpose  in 
defiance  of  all  resistance  and  without  her  con- 
sent. Held,  that  on  appeal  it  must  be  reviewed 
upon  the  same  theory. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |g  1053-10«3,  IWW,  1067, 
1161-1165;   Dec.  Dig;  i  171.*] 

5.  Rapk    (g    6»*)— Civn.   AonoK— Verdhju— 

SCrFICIUNOT  OF  EVIOENCB. 

Evidence  examined,  and  hHd  sufficient  to 

authorize   the   submission  of  thi  cause  to  the 

jury,  and  to  sustain  the  verdict  rendered  thereon 

[Bid.  Note.— For  other  cases,  see  Rape,  Cent 

Dig.  g{  107-lU ;   Dec  Dig.  {  66."] 

6.  EviDBNCK  (I  188*)  —  Civil.  Action  foi 
Rape— Demonstrative  Evidence  —  Exhibi- 
tion OF  Child. 

In  an  action  for  damages  for  rape,  a  child 
two  and  a  half  years  of  age  alleged  to  be  tiie 
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fruit  of  the  Illicit  interconrse  may  be  exhibit- 
ed to  the  jury  by  the  plaintiff  for  the  purpose  of 
establishiog  the  facta  of  lurth  and  of  pnot  un- 
lawful intercourse. 

[Ed.  Note.— For  other  cases,  see  E>ridence, 
Cent  Dig.  {  678 ;    Dea  TXg.  I  188.  •] 

Dunn.  3^  diasentinj;. 

E}rror  from  District  Court,  Canadian  Cotm- 
ty;  John  J.  Carney,  Judga 

Action  by  Marietta  Taylor,  eta,  against 
H.  F.  Watson.  Judgmeat  for  plaintiff,  and 
defendant  brings  error.    Afllrmed. 

E.  G.  HcAdams,  of  Oklahoma  City,  for 
plalntiir  In  error.  H.  L.  Fogs,  ot  M  Beno, 
for  defendant  in  error. 

KANE,  J.  This  was  a  civil  action  for 
damages,  commenced  by  tlie  plalntUf,  Mari- 
etta Taylor,  by  her  next  friend,  E.  E.  Tay- 
lor, for  a  rape  committed  upon  tier  by  the 
defendant,  U.  F.  Watson.  Upon  trial  to  a 
jury  there  was  a  Terdict  for  the  plaintiff 
upon  which  Judgment  was  duly  entered,  to 
reverse  which  this  proceeding  in  error  was 
commenced.  For  convenience  the  parties 
hereinafter  will  be  called  plaintiff  and  de- 
fendant, respectively,  as  they  appeared  in 
the  court  below. 

[S]  The  evidence  of  the  plaintiff  was  to 
the  effect:  That  she  was  an  unmarried  fe- 
male, 17  years  of  age,  of  chaste  character 
previous  to  the  time  of  her  relations  with 
the  defendant  That  the  defendant  was  a 
neighbor  of  her  family,  with  whom  she  re- 
sided, and  often  visited  their  home  on  terms 
of  friendly  intimacy.  That  two  or  three 
weeks  before  Christmas,  1905,  her  mother 
sent  her  to  the  well  near  the  house  to  get 
a  pail  of  water.  That  just  after  she  turned 
aronnd  to  leave  the  well,  the  defendant  came 
out  of  the  dark,  took  hold  of  her  arm,  and 
pushed  her  toward  the  orchard  some  20 
steps,  and  there  threw  her  down  and  com- 
menced to  pull  up  her  clothes.  That  she 
called  to  her  mother,  whereupon  the  de- 
fendant jumped  up  and  ran  away,  warning 
her  not  to  tell  what  had  happened.  That 
She  did  not  tell  what  happened  because  she 
was  afraid  of  the  defendant  As  to  what 
was  said  and  done  on  that  occasion,  she  tes- 
tified: "A.  He  said  come  on  and  go  with 
Mm.  I  said,  'No.'  He  said,  'Yes,  come  on,' 
and  I  said,  'No,'  and  hollered  for  ma,  but 
she  didn't  hear  me;  the  house  was  shut  up. 
And  he  took  me  on  down  across  the  road, 
the  road  that  led  Into  the  orchard,  and  he 
threw  me  down  there."  That  a  short  time 
after  the  incident  at  the  well,  she  and  her 
mother  accompanied  the  Watson  family  to 
a  box  supper  in  the  neighborhood.  That  at 
the  invitation  of  the  Watson  family,  the 
Taylor  family  consented  to  remain  over 
night  at  their  home.  That  there  were  not 
quilts  enough  at  the  Watson  home  to  pro- 
vide for  their  guests,  and  the  plaintiff  and 
defendant  and  his  danghter  went  to  the  Tay- 


lor home  in  a  wagon  to  supply  the  defi- 
ciency. That  upon  arriving  at  the  Taylor 
home  the  plaintiff  told  defendant  and  bis 
daughter  to  go  into  the  house  and  get  the 
quilts,  whereupon  defendant  required  bis 
daughter  to  hold  the  team,  and  he  acconi- 
panied  plaintiff  into  the  house.  That  aft- 
,er  Altering  the  bouse,  tbe  defendant  came 
Into  tbe  room  where  tbe  plaintiff  was  and 
threw  a  quilt  on  the  floor  and  threw  her 
down  upon  it  and  attempted  to  take  improp- 
er liberties  with  her.  That  after  struggling 
with  him  and  pushing  bim  away,  he  de- 
sisted, whereupon  they  all  returned  to  the 
Watson  home.  That  a  short  time  after  this 
the  plaintiff  remained  over  night  at  the  Wat- 
son home  for  the  purpose  of  accompanying 
Mrs.  Watson  to  Oklahoma  City  tbe  next  morn- 
ing. That  some  time  during  tbe  night  the 
defendant  entered  her  room,  lighted  a  matcb, 
and  looked  over  at  a  bed  where  his  two 
little  boys  were  asleep  and  then  sat  down 
on  her  bed.  That  he  attempted  to  have  sex- 
ual Intercourse  with  her,  but  did  not  suc- 
ceed, and  left  the  room,  warning  her  that 
she  "had  best  not  tell  any  one  what  had 
happened."  That  on  the  14tb  of  January 
thereafter  plaintiff  spent  the  night  at  the 
Watson  home.  That  some  time  during  tbe 
night  she  awoke  and  saw  tbe  defendant 
standing  by  her  bed.  Her  testimony  as  to 
what  occurred  is  as  follows:  "Q.  You  say 
when  you  woke  up  he  was  standing  there? 
A.  Yes,  sir.  Q.  Did  he  say  anything  to  you? 
A.  Yes,  sir.  Q.  What  did  he  say?  A.  He 
said  that  I  had  better  not  tell  it  I  told  him 
to  get  out  of  there,  and  be  said,  'No,'  and 
after  he  got  In  bed  and  had  sexual  inter- 
course he  told  me  I  had  better  not  tell  it. 
Q.  What  did  he  say  before  that?  A.  That 
it  would  not  hurt  me,  or  that  he  would  ei- 
ther bet  his  farm  or  give  his  farm  It  would 
not  hurt  me  or  amount  to  anything.  Q.  Then 
what  did  he  do?  A.  He  went  out  and  un- 
locked the  door  and  went  out  in  through 
the  kitchen,  and  in  about  a  half  hour  he 
came  back  in  and  did  tbe  same.  Q.  Did 
you  scream  out  or  holler?  A.  No,  sir;  I 
was  scared.  Q.  Why  didn't  you  scream  out? 
A.  Because  I  was  so  scared  and  nervous  that 
I  could  not  holler.  Q.  And  what  did  you 
do,  if  anything,  in  resisting  him?  A.  I  turn- 
ed over  on  my  stomach,  and  he  took  hold 
of  me  and  turned  me  back  over." 

On  the  8th  of  the  following  October  a 
child  was  bom  to  tbe  plaintiff  which  she 
testified  was  the  fruit  of  her  Intercourse 
with  tbe  defendant  Plaintiff  testified  fur- 
ther as  follows:  "Q.  When  was  the  first 
time  you  ever  told  anybody  about  this?  A. 
Tbe  30th  of  August  Q.  The  30tb  of  Au- 
gust 1906,  yon  say  this  last  time  occurred 
on  the  14th  of  January,  and  you  never  told 
anybody  about  It  until  tbe  30th  of  August? 
A.  Yes,  sir.  Q.  You  had  been  preprnant  about 
seven  months  about  that  time,   hadn't  you? 
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A.  I  guess  BO.  Q.  IbwasBothat  It  was  quite 
perceptible,  wasn't  it?  A.  Ves,  Sir.  Q.  And 
U  got  to  wiiere  yon  could  not  conceal  it  any 
longer  and  you  told  your  motber  about  it? 
A  She  asked,  and  I  told  lier.  Q.  Did  you 
ever  tell  Wateon  anytbing  about  it  tbat  you 
were  in  a  family  way?  A.  No,  sir;  I  never 
did.  ♦  •  •  Q.  And .  did  you  tell  ypur 
folks  about  any  of  those  incidents?  A  No, 
sir.  Q.  Why  didn't  you?  A.  Because  I  was 
afraid  to  and  the  shame  and  the .  disgrace 
of  it"  The  testimony  of  the  plaintiff  gen- 
erally was  to  the  effect  that  the  act  of  sex- 
ual intercourse  was  accomplished  against 
h»  will  and  in  spite  of  all  the  resistance 
she  could  make  under  the  circumstances, 
and  tbat  although  it  was  committed  at  a 
place  where  any  considerable  outcry  would 
have  been  beard  by  members  of  the  defend- 
ant's family,  some  of  whom  (three  small 
children)  were  sleei^ng  in  the  same  room, 
she  did  not  scream  or  cry  out  because  she 
was  "so  scared  and  nervous"  that  she  could 
not 

II]  The  defendant  in  his  own  behalf  de- 
nied any  sexual  tntercourae  with  the  plain- 
tiff and  that  he  ever  took  any  ImiH-oper  lib- 
erties with  her,  leaving  her  testimony  oth- 
erwise 'uncontradicted.  There  was  no  at- 
tempt to  show  that  the  plaintUf  was  not  of 
previous  chaste  and  virtuous  character,  or 
that  she  ever  had  sexual  Intercourse  with 
any  other  man  than  the  defendant  or  with 
him,  except  upon  the  occadons  detailed  by 
her  in  h«r  testimony.  Counsel  for  defend- 
ant states  his  first  and  principal  contention 
as  fbllows:  "The  first  assignment  of  error 
is  that  the  court  erred  in  overruling  plaln- 
tlfl  in  error's  demurrer  to  the  evidence  of 
the  defendant  in  error.  Introduced  for  and 
on  behalf  of  the  defendant  in  error  in  said 
cause.  The  court  will  observe  that  there  Is 
absolutely  no  testimony  to  show  that  the 
defendant  Watson,  used  any  force  or  vio- 
lence in  accomplishing  this  alleged  act.  Nor 
was  the  plaintiff.  Marietta  Taylor,  prevented 
from  resisting,  by  threats  of  immediate  or 
great  bodily  harm  accompanied  by  power  of 
execution.  The  court  will  also  observe  that 
at  the  time  of  this  alleged  assauU  the  plain- 
tiff was  a  woman  weighing  between  135  and 
140  pounds;  tliat  there  is  no  testimony  that 
she  made  any  resistance  whatever,  or  that 
she  made  any  outcry.  Under  these  circum- 
stances, we  contend  that  the  law  presumes 
that  she  consented  to  this  unlawful  act  of 
sexual  intercourse,  if  there  was  any  act  of 
sexual  intercourse,  and  if  she  did  consent, 
she  cannot  recover  in  this  action." 

We  cannot  agree  with  counsel.  It  is  true 
that  the  case  was  submitted  to  the  Jury 
npon  the  erroneous  theory  that  in  this  ju- 
risdiction consent  and  resistance'  are  neces- 
sary elemMits  to  constitute  the  crime  of  rape 
npon  a  female  of  previous  chaste  and  vir-. 
toons  character,  over  the  age  of  16  years 
and  under  the  age  of  18,  but  granting,  as 
contended  lor  by  counsel  for  the  defendant, 


that  the  cause  must  be  determined-  here  up- 
on the  same  theory  (Herbert  r.  Wagg  et  aL, 
2T  Okl.  674,  llT'Pac.  209).  It  seems  to  us  that 
Ihere  was  sufficient  evidence  adduced  at  the 
trial  tending  to  establish  resistance  and 
nonconsent  to  Justify  the  trial  court  in  sub- 
mitting the  cftnse  to  the  Jury  and  to  sustain 
the  verdict  returned.  ,In  Kaufman  ▼.  Bois- 
mler,  25  Okl.  252,  105  Pac.  326,. It  la  said: 
"It  has  been  held  not  ofily  by  this  court,  but 
also  by  the  Supreme  Court  of  the  territory 
of  Oklahoma,  in  numeroHa  cases,  that  it  vrill 
not  disturb  the  verdict  of  a.  Jury  upon  con- 
troverted questions  of  Ibct,  and  it  is  im- 
material whether  such  questions  arise  from 
direct  or  circumstantial  evidence.  The  Jury 
had  the  opportunity  of  seeing  the  witnei^ses 
on  the  stand  face  to  face  and  observing  their 
manner,  apparent  fairness, .  and  candor,  or 
want  of  It.  This  is  not  available  to  tbi» 
court  in  a  re-examination  of  evidence,  and, 
where  there  is  any  reasonable  evidence  tend- 
ing to  support  the  verdict,  it  will  not  be  dis- 
turbed here." 

If  this  was  a  criminal  case  where  the 
prosecution  is  bound  to  prove  the  charge 
beyond  a  reasonable  doubt,  it  would  prol>- 
ably  be  controlled  by  People  v.  O'iSullIvan, 
104  N.  Y.  481,  10  N.  B.  880,  68  Am.  Rep- 
530,  and  cases  of  that  class,  cited  by  the  de- 
fendant But  here  whether  the  charge  was 
established  by  a  preponderance  of  the  evi- 
dence largely  depended  upon  the  credit  to  be 
given  to  the  testimony  of  the  plaintiff,  and 
that  was  a  question  for  the  Jury. 

The  evidence  shows  the  defendant  to  be  a 
strong  man,  of  mature  years,  with  a  large 
family,  some  of  whom  were  grown  at  the 
time  of  ttie  offense.  His  intimate  and  friend- 
ly relation  with  tlie  family  of  the  plaintiff 
gave  him  opportunities  to  discover  that  h^ 
wielded  great  influence  over  her  and  that 
on  account  of  her  youth  and  inexperience  he 
could  probably  accomplish  his  evil  purpose 
without  great  physical  resistance.  There  Is 
no  evidence  that  the  plaintiff  sought  the  com- 
pany of  the  defendant  or  threw  herself  in 
his  way,  or  In  any  manner  encouraged  his 
advances;  but,  on  the  contrary,  it  all  tends 
to  show  that  he  in  every  instance  was  the 
aggressor,  and  that  he  seized  every  oppor- 
tunity U)  lay  hold  of  ber  and  forcibly  carry 
her  off  in  pursuance  of  bis  evil  purpose,  and 
tliat  it  was  only  after  three  unsuccessful  at- 
tempts that  he  finally  succeeded  in  overcom- 
ing her  uniform  resistance.  As  was  said  in 
a  similar  case:  "It  is  not  often  that  such  an. 
assault  is  or  can  be  described  by,  a  female 
with  that  complete  fullness  of  detail  with  re- 
spect to  every  word  spoken  or  every  fact  nad 
circumstance  that  may  enter  into  the  ques- 
tions of  consent  or  resistance.  When  the 
proof  is  given,  as  it  sometimes  is,  in  general 
terms,,  the  jury  must  still  be  satl.sfled  that 
there  was  no  consent,  and  that  resistance 
was  made  to  the  extent  of  the  woman's  alril- 
Ity.  Vhat  that  ability  was  must  in  many 
cases  depend  not  onl)'  upon  her  strength  and 
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power  to  defend  herEelf  or  make  herself 
beard,  but  also  npon  (be  element  of  fear 
when  It  exists.  The  age,  strength,  and 
physical  appearance  of  the  parties,  with  the 
manner  In  whieh  they  testify,  are  elements 
of  some  Importance  which  the  Jury  may  con- 
sider with  all  the  other  facta.  The  relation 
which  the  parties  bear  to  each  other,  as  in 
this  case,  may  also  be  conaidered.  Where  on 
one  side  we  find  extreme  yontb,  inexperience, 
and  dependence  united  with  the  principle  of 
fear  and  obedience,  and,  on  the  other,  ma- 
ture age,  great  physical  power,  and  dominat- 
ing influence  and  control  over  the  move- 
ments and  wlU  of  another,  the  question  of 
consent  and  resistance  must  be  determined 
with  reference  to  those  conditions.  "When 
such  a  case  arises  who  Is  to  deterndne  when, 
as  In  this  case,  the  girl,  to  stating  the  oc- 
currence, states  that  she  did  not  consent  and 
did  resist  to  the  beat  of  her  ability,  whether 
she  tella  the  truth  or  not?  Can  this  court, 
after  the  Jury  have  accepted  the  plalntifl's 
version  of  the  transaction  and  the  G^ieral 
Term  has  approved  the  verdict,  say,  as  mat- 
ter of  law,  that  there  whs  no  evidence  for 
the  consideration  of  the  Jury?  This,  I  think, 
would  be  to  transcend  the  limits  of  our  Juris- 
diction as  a  court  of  law,  without  power  to 
review  disputed  facts."  Dean  v.  Baplee,  145 
N.  T.  319,  39  N.  E.  952,  Schenk  v.  Dunkelow, 
70  Mich.  89,  37  N.  W.  886,  and  Wltzka  v. 
Moudry,  83  Minn.  78,  85  N.  W.  911,  are  cases 
of  this  class  wherein  verdicts  for  the  plain- 
tiffs rendered  upon  similar  states  of  fact 
were  upheld  on  appeal. 

[2,3]  Moreover,  our  statute  provides  (sec- 
tloB  2353,  Comp.  Laws  1909)  that  all  that 
to  required  to  constitute  the  crime  of  rape 
Is  an  "act  of  sexual  intercourse  accomplish- 
ed with  a  female,  not  the  wife  of  the  per- 
petrator *  *  •  where  the  female  is  over 
the  age  of  sixteen  years  and  under  the  age 
of  eighteen,  and  of  previous  chaste  and  virtu- 
ous character."  The  language  of  the  statute 
Is  clear  and  unambiguous.  It  clearly  elim- 
inates the  elements  of  consent  and  resistance 
from  the  case  of  an  assault  upon  the  class 
of  females  therein  described.  Its  manifest 
purpose  is  to  throw  a  protecting  mantle 
about  the  female  children  of  this  state  with- 
in certain  ages,  which  the  hand  of  the  liber- 
tine may  not  withdraw  except  at  his  peril. 
The  statute  in  effect  says  that  chastity  is 
such  a  precious  Jewel  in  the  crown  ot  maldeo- 
ly  graces  that  U  cannot  be  stolen  or  remov- 
ed therefrom,  even  with  the  consent  of  the 
wearer,  without  offending  the  majesty  of  the 
law.  To  prove  that  the  female  consented 
will  not  mollify  the  statute,  neither  should 
it  avail  as  a  defense  to  a  dvll  action  for 
damages  for  an  assault  upon  her  committed 
In  such  manner  and  under  such  circum- 
stances as  to  constitute  rape  as  defined  by 
the  statute^  Altman  v.  Eckermann  (Tex. 
Civ.  App.)  132  S.  W.  523. 

[41  Whilst  w;e  concede  that  under  the  au- 
thorities the  case  must  be  determined  in  this 


court  upon  the  same  theory  upon  which  it 
was  submitted  to  the  Jury,  yet  the  reasons 
which  induced  the  Legislature  to  pass  the 
foregoing  statute  cannot  be  Ignored.  The 
statute  is  obviously  based  upon  the  priaciple 
that  consent  or  nonreslstance  on  the  part  of 
a  girl  of  tender  years  Is  not  to  be  under- 
stood in  the  same  way  as  In  the  case  of  like 
acts  committed  upon  a  woman  of  more  ma- 
ture years.  The  Jury  could  have  taken  the 
same  view  of  the  case.  Dean  v.  Raplee, 
supra.  It  Is  Impossible  to  lay  down  any  gen- 
eral rule  which  shall  define  the  exact  line  of 
conduct  which  shall  be  pursued  by  an  as- 
saulted female  under  all  circumstances,  as 
the  power  and  strength  of  the  nggres-^ror, 
and  the  physical  and  mental  ability  of  the 
female  to  Interpose  resistance  to  the  unlaw- 
ful assault,  and  the  situation  of  the  parties, 
must  vary  in  each  case.  What  would  be  the 
proper  measure  of  reaistauce  in  one  case 
would  be  totally  inapplicable  to  another  situ- 
ation accompanied  by  differing  circumstances. 
One  person  would  be  paralysed  by  fear  and 
rendered  voiceless  and  helpless  by  circum- 
stances which  would  only  inspire  another 
with  higher  courage  and  greater  strength  of 
will  to  resist  an  assault.  A  young  and  timid 
girl  might  be  easily  overpowered  and  depriv- 
ed of  her  virtue  before  she  bad  an  opportu- 
nity to  recover  her  self-possession,  and  real- 
ize her  situation,  and  the  necessity  of  the 
exercise  of  the  utmost  physical  resistance 
in  order  to  preserve  her  virtue.  It  would 
be  unreasonable  to  require  the  same  measure 
of  resistance  from  such  a  person  that  would 
be  expected  from  an  older  and  more  expct- 
rlenced  woman,  who  was  familiar  with 
the  springs  and  motives  of  human  action, 
and  acquainted  with  the  means  necessary  to 
be  used  to  protect  her  person  from  violence. 

[(]  It  is  next  contended  that  it  was  error 
for  the  trial  court  to  permit  a  child  2V^ 
years  old,  alleged  to  be  the  fruit  of  tbe  un- 
lawful intercourse,  to  be  exhibited  to  tbe 
Jury  over  the  objection  of  tbe  defendant. 
The  decisions  in  the  various  Jurisdictions' 
seem  to  be  divided  on  this  question.  They 
are  all  collected  in  notes  to  State  v.  Dan- 
fortb,  6  Ann.  Cas.  657,  and  Rex  v.  Hughes. 
19  Ann.  Cas.  534.  In  tbe  Danforth  Ca^e. 
decided  by  the  Supreme  Court  in  New  Hamp- 
shire (73  N..H.  215,  60  Atl.  839,  111  Am.  St. 
Rep.  600,  6  Ann.  Cas.  557)  It  was  held: 
"That  in  a  prosecution  for  statutory  rape, 
the  child  bom  to  the  prosecuting  witness 
may  be  exhibited  by  the  state  to  tbe  Jury  for 
the  purpose  of  establishing  the  facts  of  birth 
and  of  prior  unlawful  intercourse."  The  an- 
notator  says  that  the  reported  case  is  In  ac- 
cord with  the  preponderance  of  authority, 
which  holds  that,  where  the  putative  father 
is  in  court  and  within  the  view  of  the  Jury,  it 
is  not  improper  to  produce  the  child  before 
the  Jury  and,  to  call  attention  to  points  of  re- 
semblance or  difference  between  the  two. 

A  more  extended  citation  of  the  author- 
ities will  serve  no  useful  purpose. .  It  will 
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safiSce  to  say  that,  after  a  careful  examina- 
tion of  all  the  cases  called  to  our  attention, 
we  haye  reached  the  conclusion  approved  by 
Mr.  Wlgmore  (1  Wig.  Bv.  |  166)  that:  "The 
sound  rule  Is  to  admit  the  facts  of  similarity 
of  specific  traits,  however  presented,  provid- 
ed the  child  is,  in  the  opinion  of  the  trial 
court,  old  enough  to  possess  settled  features 
or  other  corporal  indications." 

The  other  assignments  of  error  relate  to 
the  pleadings  and  proceedings  had  below, 
and  these  we  are  required  to  disregard  unless 
they  affect  the  substantial  rights  of  the 
adverse  party.  Section  5680,  Comp.  Laws 
1909.  We  have  examined  the  record  with 
considerable  care  and  cannot  say  that  the 
errors  complained  of,  if  errors  at  all,  injuri- 
ously affected  any  siibstantial  right  of  the  i 
de/endant.  The  court  below  submitted  the 
case  to  the  Jury  upon  a  theory  which,  ac- 
cording to  our  mind,  cast  an  unnecessary 
burden  upon  the  plaintiff,  which  she  sus- 
tained to  the  satisfaction  of  the  jury.  The 
court  below  in  examining  the  record,  upon 
motion  for  new  trial,  was  satisfied  with  the 
verdict  and  that  the  defendant  had  a  fair 
trial  according  to  the  forms  of  law,  and,  as 
we  also  are  of  that  opinion,  the  judgment  of 
the  court  below  ought  to  be  affirmed. 

It  is  so  ordered.  All  the  Justices  concur, 
except  DUNN,  J.,  who  dissents. 

DUNN,  J.  (dissenting).  In  the  conclusion 
reached  by  the  court  In  this  case  I  am  un- 
able to  concur.  The  chief  question  raised 
and  argued  on  this  i)etitioii  for  rehearing  Is 
that  there  Is  no  evidence  In  the  record  sup- 
porting the  Instructions  on  the  ground  of 
rape  by  force  and  violence,  and  in  this  con- 
tention I  am  constrained  to  concur.  The  in- 
structions which  were  given  by  the  court 
were  unexeepted  to.  Hence  they  are  the 
law  of  the  case,  and,  right  or  wrong,  the 
proof  must  measure  thereto  or  the  verdict 
will  be  without  adequate  support.  Myers  v. 
Fear  et  al.,  21  Okl.  498,  96  Pac.  642,  129  Am. 
St.  Rep.  795;  Irwin  et  al.  v.  Thompson  et  al., 
27  Kan.  643;  Lynch  v.  Snead  Architectural 
Iron  Works,  132  Ky.  241,  116  S.  W.  693,  21 
L.  R.  A.  (N.  S.)  852;  Emerson  v.  Comity  of 
Santa  Clara,  40  Cal.  543;  Sullivan  v.  Otis,  39 
Iowa,  328.  In  the  case  of  Myers  v.  Fear  et' 
al.,  supra,  Justice  Kane,  who  prepared  the 
opinion  for  the  court,  says:  "It  is  a  well- 
settled  rule  that,  when  the  verdict  of  the  jury 
is  contrary  to  the  instructions  of  the  court, 
it  should  be  set  aside."  The  Supreme  Court 
of  Kansas,  in  the  case  of  Irwin  et  al.  v. 
Thompson  et  al.,  supra,  in  the  syllabus  says: 
"Where  a  case  is  tried  by  a  jury  and  the 
court  gives  them  instructions,  such  instruc- 
tions, if  imquestloned  and  not  excepted  to, 
become  the  law  of  the  case;  and,  if  the  Jury 
In  their  verdict  plainly  disregard  such  in- 
structions, it  Is  the  duty  of  the  trial  court 
in  the  first  Instance,  and  of  this  court  on  re- 
view, to  set  aside  such  verdict  and  grant  a 
new  trial."    The  Court  of  Appeals  of  Ken- 


tucky, to  the  case  of  Lynch  t.  Snead  Archi- 
tectural Iron  Works,  supra,  in  the  syllabus 
says:  "A  verdict  Is  contrary  to  law  •  •  • 
when  it  is  contrary  to  the  instructions,  wheth- 
er they  are  right  or  wrong."  The  Supreme 
Court  of  California,  to  the  case  of  Emerson 
V.  County  of  Santa  Clara,  supra,  In  the  syl- 
labus says:  "A  verdict  of  a  jury,  in  diso- 
bedience to  the  instructions  of  the  court, 
although  the  instruction  itself  was  not  cor- 
rect in  potot  of  law,  is  a  verdict  'against 
law,'  under  subdivision  6,  { 193,  Practice  Act" 
The  plaintiff  in  her  petition  alleged  that  on 
January  14,  1906,  she  was  a  minor,  aged  17 
years,  and  that  the  defendant  on  the  night 
of  that  day  made  an  assault  and  committed 
upon  her  by  force  and  violence  the  crime  of 

rape;   that  as  a  result  thereof,  on  the 

day  of  October,  1906,  she  was  delivered  of  a 
bastard  child.  Under  the  laws  of  this  state, 
a  woman  of  the  age  of  17  years  may  consent 
to  sexual  Intercourse,  unless  she  Is  of  previ- 
ous chaste  and  virtuous  character,  and  it  is 
rape  where  she  consents  only  when  these 
conditions  exist  Plaintiff  in  this  case  chose 
not  to  rely  upon  her  previous  chaste  and 
virtuous  character,  but  insists  that  defendant 
was  guilty  of  rape  because  he  had  carnal 
Intercourse  with  her  against  her  will  and  by 
force  and  violence.  At  the  conclusion  of  the 
evidence,  the  court  instructed  the  Jury  as 
follows:  "If  you  find  from  the  evidence  that 
the  defendant,  H.  F.  Watson,  unlawfully  and 
willfully  accomplished  the  act  of  sexual  inter- 
course with  the  plaintiff  herein,  Marietta 
Taylor,  and  that  said  Watson  accomplished 
the  said  act  of  sexual  intercourse  by  force 
and  violence  against  her  will,  and  that  her 
resistance  was  overcome  by  force  and  vio- 
lence, then  you  should  find  for  the  plaintiff. 
Without  force,  actual  or  constructive,  there 
can  be  no  rape.  To  constitute  the  crime  of 
rape  the  testimony  must  show  that  the 
plaintiff  resisted  the  alleged  assault  of  the 
defendant  to  the  utmost  of  her  capacity  and 
extent  of  her  ability,  except  as  hereinafter 
stated,  and'if  you  find  from  the  evidence  that 
the  plaintiff  submitted  to  the  embraces  of  the 
defendant,  while  she  had  the  power  to  resist 
however  reluctantly  she  may  have  yielded, 
such  submission  deprives  the  act  of  an  es- 
sential element  of  rape.  Tou  are  further 
instructed  that  should  yon  find  from  the  evi- 
dence that  the  plaintiff  herein  was  prevented 
from  making  resistance  by  threats  of  imme- 
diate and  great  bodily  harm,  accompanied  by 
power  of  apparent  execution  on  the  part  of 
the  defendant,  that  this  would  be  equivalent 
to  constructive  resistance  and  would  excuse 
the  plaintiff  from  making  actual  or  forcible 
resistance  to  the  alleged  assault  of  the  de- 
fendant; and  if  raped  under  these  circum- 
stances the  crime  of  rape  would  be  accom- 
plished notwithstanding  her  failure  to  make 
physical  resistance  to  the  alleged  attack  or 
assault  of  the  defendant.  You  are  further 
instructed  that,  if  the  carnal  connection  com- 
plained of  by  the  plaintiff  did  not  in  fact  take 
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place  against  the  consent  of  flie  idaintiff, 
she  cannot  recover  in  this  action." 

Herein,  tben,  on  the  <diaUenge  of  the 
plaintiff  iB  laid  down  the  specific  rules  and 
law  under  which  this  cause  most  be  decided. 
The  Intercourse,  It  Is  provided,  must  be  by- 
force  and  violence  against  her  will,  and  that 
her  utmost  resistance  was  overcome  by  such 
force  and  violence.  That  if  she  yielded  to 
the  defendant  while  she  had  the  power  to 
resist,  no  matter  bow  reluctantly,  the  of- 
fense with  which  he  was  diarged  was  not 
consummated  except  there  was  present 
threats  of  Immediate  and  great  bodily  harm, 
accompanied  by  the  power  of  execution.  To 
these  heights  must  the  evidence  in  this  case 
rise,  or  the  verdict  rendered  by  the  jury  is 
without  support  If  there  is  any  evidence  In 
the  case  which,  allowing  for  it  all  reasonable 
deductions  to  which  It  is  entitled,  and  all 
logical  conclusions  which  may  be  drawn  from 
it,  will  support  the  verdict,  then  It  mast 
stand.  If,  on  the  other  hand,  after  the  case 
la  stripped  of  all  of  the  evidence  of  the  defend- 
ant who  denied  In  toto  the  diarge  made,  and 
every  inference  against  the  evidence  of  the 
plaintiff,  there  is  still  lacking  evidence  suffi- 
cient to  suntort  the  verdict,  it  must  fall.  To 
this  test  I  am  willing  to  subject  the  uncon- 
tradicted evidence  given  by  the  plaintiff  and 
to  assert  that  the  record  is  totally  devoid  of 
any  testimony  which  any  reasonable,  rational 
man  ongbt  to  say  meets  the  demand  set  forth 
in  the  petition  of  plaintiff  and  the  instruc- 
tions of  the  court.  That  evidence  upon  which 
she  must  rely  discloses  that  she  was  a  daugh- 
ter of  a  neighbor  of  the  defendant,  one  among 
several  children;  that  she  was  17  years  of 
age,  weighed  between  135  and  140  pounds, 
and  on  the  night  of  the  alleged  offense,  ac- 
companied the  defendant  and  his  family  to 
bis  home  where  she  was  to  remain  all  night. 

The  questions  and  answers  of  the  plaintiff 
ai«  then  as  follows:  "Q.  Did  you  want  to 
go  over  with  him  that  night?  A.  I  don't 
know  as  I  did,  but  I  didn't  want  them  to 
think  it  strange  of  me  not  going.  Q.  But 
you  did  testify  at  the  preliminary  hearing 
tliat  you  wanted  to  go  that  night?  A.  Yes, 
sir ;  but  I  went  to  keep  the  folks  from  mis- 
trusting. Q.  Ton  did  testify  in  the  prelimi- 
nary hearing  that  both  wanted  to  go,  so  Pa 
held  straws  so  you  and  sister  could  draw  to 
see  which  one  would  go;  that  is  the  way  you 
testifled  at  the  preliminary  hearing?  A.  Yes, 
sir.  Q.  Now,  going  over  to  the  house,  who 
went  with  you  over  to  the  house?  A.  To 
their  house?  Q.  Yes.  A.  Mrs.  Watson  and 
two  of  the  girls  and  he.  Q.  Mrs.  Watson 
and —  A.  Him  and  the  two  little  girls.  Q. 
How  did  you  go  over?  A.  In  the  wagon  on 
a  piece  of  a  load  of  hay.  Q.  On  the  wagon 
on  a  piece  of  load  of  hay,  where  did  you 
all  sit?  A.  Up  on  top  of  the  bay.  Q.  Now 
tliat  night  when  you  came  back  from  the  box 
supper  at  Mustang,  where  did  yon  all  sit  In 
tbe  wagon?    A.  We  sat  down  in  the  wagon 


the  best  I  remember  now.  Q.  I  mean  on  tho 
way  home  from  the  box  supper?  A.  We  sat 
down  in  the  wagon  tbe  best  I  remember  now. 
Q.  Who  sat  on  the  seat?  A.  I  don't  remem- 
ber; I  believe  I  did.  Q.  Who  sat  with  him? 
A.  I  guess  I  did,  I  sat  on  the  seat  with  him. 
Q.  Who  all  was  at  Watson's  bouse  that 
night?  A.  The  night  of  the  14th?  Q.  Yes, 
tlie  14th  of  February,  or  January  you  now 
say  it  is,  who  was  it  was  there  that  night? 
A.  His  wife  and  two  little  girls  and  him. 
Q.  His  wife  and  two  little  girls  and  bim. 
Where  did  he  and  his  wife  sleep?  A.  In  tbe 
other  bedroom.  Q.  And  where  did  you  and 
the  little  girls  sleep?  A.  In  tbe  other  bed- 
room. Q.  Two  adjoining  bedrooms?  A.  Yes, 
sir.  Q.  Then  the  little  girl  slept  with  you? 
A.  Yes,  sir.  Q.  When  you  went  in  you  latch- 
ed tbe  door?  A.  Yes,  sir.  Q.  Why  did  you 
do  that?  A.  Because  I  thought  maybe  he 
might  come  in  and  I  latched  the  door.  Q.  Is 
that  the  reason  you  latched  the  door?  A. 
Yes,  "iir ;  the  best  I  know  now.  Q.  Wliat  did 
he  do?  A.  He  pulled  up  the  covers,  and  I 
turned  over  on  my  stomach  as  he  got  into 
bed.  Q.  He  pulled  up  the  covers,  you  turn- 
ed on  your  stomach,  and  he  got  in  bed? 
A.  Yes,  sir.  Q.  Tben  what?  A.  He  turned 
me  over.  Q.  Tbe  girl  was  sleeping  beside 
you  in  bed?  A.  Yes,  sir.  Q.  Tbe  little  girl 
five  years  old,  or  four  or  five?  A.  I  don't 
know  how  old ;  I  wasn't  there  when  she  was 
born;  I  don't  know  a  thing  about  it  Q.  Yon 
have  testified  she  was  four  or  five?  A.  I 
won't  say  sure  how  old  she  was.  Q.  That 
was  your  Judgment?  A.  Yes,  sir ;  but  I  was 
guessing  at  it  tben.  I  don't  know  anything 
about  it.  Q.  But  the  little  girl  you  have 
been  testifying  was  four  or  five  years  old 
was  in  the  bed  beside  you?  A.  Yes,  sir;  she 
might  have  been  younger,  I  dtm't  know.  Q. 
Mrs.  Watson  was  in  tbe  adjoining  room?  A. 
Yes,  sir.  Q.  Make  any  outcry  when  be 
crawled  in  bed  with  you?  A.  No,  sir;  l>e- 
canse  I  was  afraid  to.  Q.  He  hadn't  done 
anything  tbe  other  time  when  in  bed  with 
you?  A.  No,  sir.  Q.  Why  were  you  afraid? 
A.  Because  be  told  me  I  bad  better  not  tell 
it  Q.  Then  he  got  in  bed,  what  did  be  do 
then  after  be  got  in  bed?  A.  He  had  sexual 
intercourse.  Q.  Tell  tbe  Jury  what  he  did, 
what  was  you  doing?  A.  That  is  the  best 
I  know  how  to  tell  it.  Q.  Well,  you  were 
laying  on  your  back  when  he  came  in?  A. 
Yes,  sir.  Q.  When  he  came  in  you  turned 
over  on  your  stomach?  A.  Yes,  sir.  Q.  Then 
be  got  in  bed  with  you?  A.  Yes,  sir.  Q. 
What  did  be  do?  A.  I  told  you  once;  1  don't 
know  ttow  to  tell  it  any  different.  Q.  You 
were  lying  on  your  stomach?  A.  Yes,  sir; 
I  told  you  be  turned  me  over.  Q.  That  was 
the  first  thing  be  did?  A.  Yes,  sir.  Q.  And 
lie  bad  sexual  Intercourse  with  you?  A.  Yes, 
sir.  Q.  Was  that  with  or  without  your  con- 
sent? A  I  was  scared  and  nervous,  and 
I  told  him  to  go  on  out  and  let  me  alone, 
and  he  said  he  bet  his  farm  or  give  his 
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farm,  I  dotft  know  whlfeh—  Q.  Thtt  It 
would  not  hurt  you?  A.  That  It  would  not 
hurt  vae.  Q.  He  said  that  too?  Well,  how 
long  did  be  stay  In  bed  with  you  then?  A. 
About  a  half  hour,  I  guess,  to  the  best  I 
know.  Q.  Mrs.  Watson  was  in  the  adjoining 
room.  You  didn't  cry  out?  A.  No,  sir./  Q. 
You  knew  if  you  did  she  would  hear  you? 
A.  1  was  afraid  to;  I  was  scared  and  nervous. 
Q.  That  is  wliat  you  said,  you  knew  Mrs. 
Watson  was  In  the  adjoining  bedroom,  and 
kne>w  if  you  did  she  would  hear  you?  A.  I 
was  afraid  to.  Q.  You  knew  she  would  hear 
you?  A.  Yes,  sir;  but  how  did  I  know  what 
he  might  do.  He  might,  oh  what,  he  mlgtit 
cut  my  throat,  or  no  telling  what;  I  didn't 
know  what  he  might  do.  Q.  He  hadn't  cut 
your  throat  before  that  time?  A.  No,  sir; 
but  I  didn't  know  whether  be  would  or  not 
Q.  Is  that  the  raasou  yon  didn't  cry  out? 
A.  I  was  afraid  to ;  I  told  you  that  Q.  How 
long  was  he  in  bed  with  you?  A.  I  don't 
know;  he  was  gone  out  I  Judge  a  half  hour, 
probably  a  half  hour.  Q.  How  long  was  he  in 
bed  with  you?  A.  I  said  It  might  have  been 
a  half  hour,  or  shorter,  I  don't  know.  Q. 
Somewhere  about  a  half  hour  he  stayed  in 
bed  with  you?  A.  I  think  sa  Q.  What  did 
you  do  aU  that  time?  A.  I  told  you  once. 
Q.  Had  sexual  intercourse  for  a  half  hour? 
A.  Yes,  sir.  Q.  How  much  of  a  struggle 
took  place  in  that  bed?  A.  I  don't  rememr 
ber  now.  Q.  And  he  turned  you  over  on 
your  back.  Did  he  have  to  take  bold  of 
your  limbs  to  pull  them  apart?  A.  I  don't 
remember  now  whether  be  did  or  not  Q. 
Now,  to  get  this  altogether  straight,  what 
was  the  first  thing  he  said  to  you  when  he 
came  in  the  room?  You  said  in  the  first 
place  to  go  out,  then  what  did  he  say?  A. 
Be  said,  no,  it  would  not  hurt  me  or  amount 
to  anything.  Q.  Did  he  say  that  before  you 
«aid  anything  about  it  hurting?  He  said, 
'No.'  What  did  yon  say)  A.  I  don't  remem- 
ber Just  word  for  word.  Q.  You  told  it  be- 
fore. A.  I  seen  him  standing  there,  and  I 
told  blm  to  go  on  out.  He  said,  'No,'  and 
commenced  hauling  at  the  covers  and  said  it 
would  not  hurt  me;  he  would  bet  his  farm 
or  give  his  farm.  Q.  Then  what?  A.  I  said, 
yes,  sir,  I  thought  it  would,  and  be  said  not 
Q.  Then  what?  A.  I  do  not  remember.  Q. 
He  said  it  would  not  hurt  you,  yon  said  yes 
you  were  afraid  it  would,  and  he  said  no 
it  would  not,  that  be  would  bet  his  farm  it 
would  not,  and  you  said  yes  it  would,  is  that 
correct?  A.  Yes,  sir.  Q.  Did  it  hurt?  A. 
Yes,  air.  Q.  Then  be  was  in  bed  with  you 
about  half  an  hour.  When  be  left  he  went 
oat  the  door.  Do  yon  know  where  be  went? 
A.  No  Sir,  be  went  out  the  door.  Q.  And 
be  came  back  again?  A.  Yes,  sir.  Q.  Came 
bftdi  through  the  door  the  next  time?  A.  Yes, 
sir.  <).  Then  got  in  bed  with  yoa  again? 
Dressed  the  same  as  be  was  before?  .  A.  Yes, 
sir.  Q,  When  be  came  back  in  be  came  in 
tbroogb  the  door.     Bow  do  you  know  be 


came  in  Oroiigh  the  door?  A.  Became  I 
seen  him.  Q.  Was  yon  awake  or  aeleep?  A. 
I  know  lie  came'  la  tiiat  way.  Q.  You  say 
yoa  saw  biita?  A.  Yes,  illr.  Q.  Were  yoa 
awake  or  asleep?  A.  I  was  dozing.  Q.  You 
were  doalng.?  A.  Yes,  .slfi.  Q.  If  yoa  were 
dossing,  how.  did  you  see  blm  come  through 
the  door?  A.  Because  I  opened  my  eyes  and 
seen  Mm.  Q.  Did  you  doze  off  to  sleep,  did 
you  go  to  sleep  after  he  was  there  the  first 
time?  A.  I  was  Just  dozing  off.  Q.  Yon 
were  Just  dozing  off  7  A.  Yes,  sir.  Q.  Didn't 
you  testify  at  the  preliminary  hearing  that 
you  dozed  off  to  sleep?  A.  Yes,  sir:  but  I 
might  have  been  mistaken.  Qj  What  do  yoa 
say  now?  A.  I  dosed  off  to  sleep.  Q.  Ob, 
you  dozed  off  to  sleep?  A.  Yes,  sir.  Q.  Yoa 
dozed  off  to  sleep,  and  yet  yon  say  you  saw 
him  come  in  through  the  door?  A.  Yes,  cdr. 
Q.  Then  h^  came  to  your  bedside,  and  you 
told  him  to  go  away,  he  said  no,  you  said 
yes,  he  said  no,  he  said  it  would  not  hurt 
yoa,  you  said  it  would,  and  then  what  did 
lie  say  after  that?  A.  He  said  no  he  knew 
it  would  not,  and  he  said  I  had  better  not 
tell  any  of  It  at  alL  Q.  Then  he  said  you 
had  better  not  teU  it?  A.  Yes,  sir.  Q.  Why 
did  be  say  that?  A.  I  don't  know  anything 
about  It  Q.  Had  you  said  anything  about 
telling  it?  A.  No,  sir;  but  he  told  me  that 
all  the  time.  Ql  He  got  in  bed  with  you  the 
second  time?  A.  Yes,  sir.  Q.  Was  you  lying 
on  your  back  tliat  time?  A.  I  don't  remem- 
ber. Yes,  sir;  I  believe  so.  Q.  Yoa  turned 
over  on  your  stomach  again?  A.  No,  air.  Q. 
You  didn't  the  second  time?  A.  No,  air;  be- 
cause I  was  scared  and  nervous.  Q.  How 
long  were  you  dlacuasing  the  question  the 
first  time  of  whether  or  not  it  would  hurt 
you?  A.  I  don't'  know  how  long  It  was. 
Q.  You  were  too  scared  to  discuss  that?  A. 
I  just  woke  up,  and  I  was  scared,  of  course. 
Q.  Did  you  get  up  and  lock  the  door  after 
he  was  in  there  the  first  time?  .A.  No,  air. 
Q.  Why  didn't  you?  A.  I  don't  know.  I 
didn't  do  it  I  didn't  lock  the  door.  Q.  How 
long  did  he  stay  in  bed  with  you  the  second 
time?  A.  Abont  the  same  time.  Q.  About  a 
half  hour?  .A.  Abont  the  eame  time.  Q. 
About  a  half  boor.  What  did  be  do  in  bed 
with  you  about  a  half  hour?  A.  Did  the 
same  as  he  did  the  .-otber  time.  Q.  Had  ae» 
ual  intercourse  for  balf  an  hour  again?  A. 
Yes,  sir.  Q.  How  many  times  did  bd  have 
sexual  intercourse  with  yon  that  nigbt?  A. 
Twice.  Q.  .^d  half  an  hour  each  time;  that 
la  true,  is  it?  A.  Yes,  sir.  Q.  Well,  after  be 
went  oat  the  second  time,  did  yoa  get  ap 
and  lock  the  door?  A.  No,  sir.  Q..  Mrs: 
WatsoB  wab  sleeping  in  this  next  room  all 
tbe  time?  A.  Yes,  sir.  Q.  And  the  little  girl 
slept  beaideyoa  in  tbe.  bed?  A.  Yes,  sir. 
Q.  That  is  the  first  time  be  bad  ever  had 
sexual  intercourse  with  j<ou;  yoa  are  abso- 
lutely positive  of  that?  A.  Yes,  sir;  I  am. 
Q.  Was  that  the  laat  time?  A.  Yes,  sir.  Q. 
What  time  did  yoa  get  up  1b  the  moraiag* 
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A.  Prferfy  early;  yes,  Mr.'  Mbrgan  and  hte 
brother  came  over  there  to  load  the  potatoes 
early.  Q.  That  he  had  gotten  of  Mr.  Wat- 
son? A.  Yes,  sir.  Q.  Now,  was  the  bed 
stained  the  next  inornlng?  A.  No,  sir;  not 
that  I  notioed.  No,  sir;  It  wasn't.  Q.  Was 
any  of  your  night  clothes  stained  In  any 
way  ?  •  A.  Not  that  I  remember  of  now.  Q. 
lio  hemorrhage  or  bleedlifg  of  any  kind?  Q. 
Did  you  answer  the  ctuestlfoB?  A.  Yes,  sir. 
Q.  What  did  yon  say?  A.  I  said  no.  Q. 
^hat  was  the  first  time  any  man  ever  had 
sexual  liitercourse  with  you?  A.  Yes,  sir. 
Q.  Now,  after  this  occurrence,  when  was  the 
next  time  you  were  iter  at  Watson's?  A. 
After  the  14th?  Q.  Yes.  A.  I  don't  remem- 
ber. Q'.  You  don't  remember  when  yon  were 
orer  there'  after  that?  A.  I  might  have  been 
one  or  two  times.  Q.  You  went  to  an  entei^ 
tainment  at  Red  Hill  scboolhonse  with  the 
Watsons?  A.  Yes,  sir;  and  Ma  and  Sister 
went  with  hs.  Q.  You  rode  In  the  wagon 
with  the  Watson  faittlly  Just  the  same  as 
going  to  the  snpper?  A.  We  all  rode  in  the 
wagon.  Q.  When  was  the  first  time  yon 
ever  told  anybody  about  this?  A.  The  30th 
of  August.  Q.  The  30th  of  August,  1006. 
You  say  this  last  time  occurred  on  the  14th 
of  January,  and  yon  never  told  anybody 
about  It  until  the  30th  of  August?  A.  Yes, 
sir.  Q.  Yon  had  been  pregnant  about  seven 
months  about  that  time,  hadn't  yon?  A.  I 
guess  so.  Q.  It  was  so  that  it  was  quite 
perceptible,  wasn't  it?  A.  Yes,  sir.  Q.  And 
it  got  to  where  you  could  not  conceal  it  any 
longer,  and  you  told  your  mdther  about  It? 
A.  She  asked  me,  and  I  told  her.  Q.  Did 
you  ever  tell  Watson  anything  about  it  that 
you  were  in  a  family  way?  A.  No,  sir;  I 
never  did.  Q.  That  you  were  in  a  family 
way,  until  you  filed  the  action?    A.  No,  sir." 

To  mf  mind  the  mere  reading  of  the  fore- 
going recital  Is  sufficient  and  ought  to  con- 
vince any  rea.wnable  man  that  there  was  ab- 
solutely no  conduct  took  place  In  the  bed 
with  the  plaintiff  that  night  which  would 
constitute  her  forcible  and  violent  ravish- 
ment. When  asked  as  to  how  much  of  a 
struggle  took  place  In  the  bed,  she  stated 
merely,  "I  do  not  remember."  And  when 
asked  as  to  whether  or  not  defendant  took 
hold  of  her  limbs  to  pull  them  apart,  she 
again  stated,  "I  do  not  remember."  Yet  her 
duty  Is  to  resist  to  her  utmost,  and  the  bur- 
den of  proving  this  is  upoh  her.  And  when 
Interrogated  on  the  very  essential  proposi- 
tion involved  in  this  case  as  to  whether  or 
not  the  act  was  committed  with  her  consent, 
she  did  not  answer  it,  but  evaded  the  ques- 
tion and  said,  as  is  seen  above,  "I  was  scared 
and  nervous  and  told  him  to  go  on  out  and 
let  me  alone,"  and  then  manifestly  consented. 

It  Is  her  duty  to  resl.st;  the  act  of  rape  un- 
der her  petition  and  the  Instructions  of  the 
court  could  not  be  con.summated  except  by 
the  defendant  overcomlnj;  her  resistance.  No 
resistance,  nn  rape.  "Keslstance"  means  to 
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flghl  back,  not  to  quietly  and  sobmlsslvely 
yield;  or;  as  is  said  by  Hyan,  C.  J.,  in  State 
V.  Welch,  37  Wis.  106,  "Resistance  is  oppos- 
ing force  to  force,  not  retreating  from  farce." 
And  not  only  must  the  resistance  be  made, 
but  it  must  be  made  to  the  uCmost  of  her 
capacity,  for  the  court's  instruction  was  Uiat 
if  the  "plaintiff  submitted  to  the  embraces 
of  the  defendant,  while  she  had  the  power 
to  resist,  however  reluctantly  She  may  have 
yielded,  such  submission  deprives  the  act  of 
an  essential  elemelit  of  rai)e." 

"Utmost"  is  defined  by  Webster  to  be: 
"The  most  possible;  the  farthest  limit;  the 
greatest  power,  degree,  or  effort"  The  plain- 
tiff pleaded  In  her  petition  that  by  force  and 
violence  she  was  ravished,  went  into  the  trial 
of  the  case  upon  that  Issue,  and  then  tesUfled 
to  facts  which  demonstrate  to  my  mind  be- 
yond any  reasonable  doubt  that  there  was  no 
force  and  violence  whatsoever  used,  or,  if  so, 
that  she  made  absolutely  no  resistance. 

I  have  examined  a  great  number  of  cases 
involving  the  same  question  as  here,  and  i 
have  yet  to  find  a  report  of  any  case  with 
facts  even  approaching  those  shown  by  this 
record  being  sustained  by  any  court  as  con- 
stituting the  crime  of  rape.  As  I  view  it, 
the  record  Is  totally  and  absolutely  devoid 
of  any  evidence  whatsoever  of  force,  violence, 
or  resistance. 

The  definition  of  the  word  "force,"  accord- 
ing to  Webster,  Is  as  follows:  "Power,  vio- 
lence, compulsion,  or  constraint  exerted  up- 
on a  person  or  thing;  strength  or  power,  of 
any  degree,  exercised  without  law,  or  con- 
trary to  law,  upon  persons  or  things;  vio- 
lence." "Violence"  is  defined  by  Webster  as 
follows:  "Strength  or  energy  actively  dis- 
played or  exerted;  vehement  or  forcible  ac- 
tion; force;  impetuousity;  vehemence;  of 
per.sons,  vehement  or  unrestrained  eagerness; 
highly  excited  or  animated  force  or  energy." 

It  is  a  misnomer,  it  is  a  misapplication  of 
those  terms,  it  is  a  violation  of  the  funda- 
mental common  ordinary  meaning  the  Kn- 
glish  speaking  people  apply  to  those  words, 
for  a  court  to  say  that  that  which  plain- 
tiff in  this  case  says  took  place  constitut- 
ed ravishment  by  force  and  violence.  No 
reliance  whatever  is  made  upon  any  threats 
having  been  made  by  the  defendant  against 
the  plalntitF  so  that  she  was  in  no  wise  Intim- 
idated. All  she  says  defendant  said  to  her 
is  set  out  above  and  of  course  does  not  show 
any  threat.  The  evidence  In  this  case  not 
only  contains  no  support  for  the  claim,  but 
It  afllrniatlvely,  shows  that  none  existed. 
Necessarily  one  would  assume,  if  a  female  is 
forcibly  ravished,  her  virtue  stolen,  and  left 
In  the  mental  condition  that  a  decent  female 
would,  be  under  those  circumstances,  that 
rest  and  sleep  would  be  out  of  the  question 
for  at  least  the  balance  of  that  night.  The 
ravlsher  would  have  murdered  Innocent  sleep 
and  left  her  distraught  and  wrought  to  the 
point  of  distraction.  But  not  so  in  the  pres- 
ent case.   This  woman  of  more  than  ordinary 
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strength,  size,  and  weight  says  she  peacefully 
dosed  off  to  sleep  after  having  been  subject- 
ed to  30  minutes  of  forcible  ravishment,  and 
when  het  despoller  once  more  appeared  at 
her  bedside  to  repeat  It,  Instead  of  screaming, 
fleeing,  or  fighting,  she  calmy  and  quietly 
told  him  to  go  away.  And  then  once  more 
admitted  him  to  her  bed  and  again  permitted 
herself  to  be  forcibly  ravished  for  another 
half  hour,  and  the  little  child  which  slumber- 
ed by  her  side,  nor  the  other  children  in  the 
same  room,  nor  the  wife  In  the  adjoining 
room,  were  dlsturbea  by  her  efforts  to  pro- 
tect her  virginity.  The  bed  was  not  stained 
nor  apparently  disarranged,  nor  were  her 
clothes  stained  in  any  way,  nor  did  the  feroci- 
ty of  the  attack  result  in  any  hemorrhage 
whatsoever,  nor  did  either  of  them  bear  any 
marks  of  the  combat  She  arose  the  next 
morning,  commingled  with  the,  plaintiff  and 
bis  family,  and  her  api>earance  apparently  ex- 
cited no  comment  on  their  part,  nor  did  she 
complain  to  his  wife,  children,  associates,  or 
any  one  else  of  all  the  world  until  seven 
months  later,  when  on  the  30th  of  August, 
beginning  to  show  signs  of  pregnancy,  for  the 
first  time  she  told  her  mother.  I  challenge 
the  annals  of  Jurisprudence  to  supply  another 
case  of  similar  character,  or  one  where  the 
facts  even  approach  those  admitted  in  the 
case  at  bar,  where  a  Judgment  civil  or  crim- 
inal has  been  sustained.  The  undisputed 
facts  cannot  exist  and  a  righteous  Judgment 
stand.  It  shipwrecks  logic,  reason,  and  law 
to  permit  a  Judgment  of  this  character  on 
this  evidence  to  be  affirmed.  I  do  not  place 
this  dissent  upon  precedent  or  authority,  for 
I  deem  that  I  need  not;  but  there  are  cases 
by  the  score  where  the  facts  are  stronger 
than  these,  and  appellate  courts  have  done 
that  which  in  every  case  they  should  do 
when  there  is  no  evidence  to  support  a  ver- 
dict, declined  to  affirm  it  Nearly  all  cases 
of  rape  are  criminal  In  their  character.  The 
evidence  of  the  force,  violence,  and  resistance 
must  be  established  to  the  satisfaction  of  the 
Jury  beyond  a  reasonable  doubt;  but,  after  it 
is  established  beyond  a  reasonable  doubt,  it 
Is  no  more  nor  less  than  the  evidence  of  force 
and  resistance.  Hence  the  grade  of  proof 
required  in  no  wise  touches  the  question  In 
this  case;  while  they  are  too  unreasonable 
for  me  to  give  them  any  credence  whatever, 
the  things  to  which  this  woman  testifies  are 
assumed  to  be  absolutely  established  not  only 
beyond  a  reasonable  doubt  but  beyond  every 
doubt — they  are  assumed  to  be  simply  true, 
and  the  position  I  take  is  that  being  so  es- 
tablished, there  is  no  evidence  of  rape. 

The  facts  in  the  case  of  State  v.  Cowing, 
90  iitnn.  123, 108  N.  W.  851,  0  Ann.  Cas.  666, 
dliiclose  the  following:  "He  was  a  farmer,  '49 
years  of  age,  and  bad  a  family  of  seven 
children,  including  his  oldest  son,  22  years 
of  age.  He  was  never  before  accused  of  any 
crime,  and  had  lived  continuously  for  many 
years  on  a  farm  adjoining  the  farm  of  the 
father    of    the    complaining    wltneM,    The 


houses  were  about  three-quarters  of  a  mile 
apart  Apart  from  some  tronble  with  rheu- 
matism, the  defendant  was  a  man  of  at  least 
ordinary  strength  and  weighed  about  165 
pounds.  The  complaining  witness  was  un- 
married, 23  years  of  age,  had  done  the  usual 
work  of  a  girl  on  the  farm,  was  about  6 
feet  tall,  and  weighed  about  100  pounds.  The 
testimony,  read  in  the  light  of  the  trial 
court's  memorandum,  tended  to  show,  but  not 
satisfactorily,  that  she  had  not  the  average 
,  mental  endowment,  nor  ordinary  physical 
strength,  and  that  she  had  suffered  from 
continued  ill  health.  The  complainant's  ver* 
sion  is  that  when  she  was  in  the  kitchen  de> 
fendant  came  in  softly  'and  grabbed  me  with 
my  arms  tight  back  of  me  and  said,  "Lizzie^ 
we  are  going  to  have  some  fun."  I  said  "No, 
I  don't  want  no  fun,"  dragging  me.  After  I 
said  I  didn't  want  any. fun,  he  grabbed  me 
with  both  arms  again.  When  he  grabbed  me 
the  first  time  I  was  standing  by  the  stove 
with  my  back  toward  the  door.  When  ha 
grabbed  me  the  second  time  I  was  standing 
the  same  way.  Then  he  Jerked  me  around, 
my  face  to  the  east  and  my  arms  back  of  me, 
and  grabbed  me  dght  dragging  me  out  of  the 
kitchen  in  through  the  door  into  the  front 
room  south  of  the  kitchen.  While  he  was 
dragging  me,  I  tried  to  fight  and  get  away 
as  hard  as  I  could,  and  screamed  and  hol- 
lered as  loud  as  I  could.  I  said  for  him  to 
leave  me  alone,  let  go  of  me;  but  he  dragged 
me  in  farther  and  throwed  me  on  the  couch 
with  my  arms  under  me  and  throwed  me  on 
my  hands.  I  don't  know  how  large  the 
couch  Is.  Then  he  kicked  his  left  knee  below 
my  chest  and  pressed  me  down,  and  grabbed 
with  his  left  hand  into  my  throat  and  choked 
me  as  hard  as  he  could,  and  with  his  right 
hand  he  rushed  up  my  clothes  so  quick,  and 
then  he  had  sexual  intercourse  with  me.  It 
c-aused  me  to  flow  blood  all  over  my  skirt 
I  see  him  when  he  got  off  me.  There  was 
blood  on  his  right  hand,  across  his  fingers, 
and  across  the  whole  length  of  bis  hand. 
-This  intercourse  caused  me  pain.  My  throat 
was  sore>  and  I  was  lame  all  over.  It  caused 
me  pain  when  he  was  doing  this.  My  head 
ached.  It  hurt  me  at  the  time  he  was  do- 
ing this  hard.  Just  as  though  some  one  was 
running  a  knife  through  me  and  tearing  me 
all  to  pieces.  I  did  not  in  any  manner  con- 
sent to  that  intercourse  I  was  not  willing 
that  he  should  have  It  with  me.  I  tried 
Just  as  hard  as  I  could  to  get  away.  After 
he  did  this  he  went  right  off.  When  he  got 
o7  my  person  he  rushed  his  clothes  right  up 
quick  with  both  hands  and  then  went  right 
out' " 

Discussing  these  facts,  the  court  said: 
"The  principal  question  presented  by  the 
record  concerns  the  sufficiency  of  the  testi- 
mony of  the  prosecutrix  to  show  the  degree 
of  resistance  to  the  assault  charged  which 
the  law  requires.  That  degree.  In  the  na- 
ture of  things  difficult  of  determination,  has 
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been  the  subject  of  mnch  legal  controversy. 
*  *  *  In  tlie  case  at  bar  tbere  Is  no  lack 
ot  testimony  to  the  conclusion  that  the  proa- 
ecatrix  did  not  consent,  but  there  Is  little 
other  evidence  In  this  regard.  She  says  she 
tried  to  fight  and  get  away  just  as  hard  as 
she  could  while  he  was  dragging  her;  but 
there  is  no  specific  act  of  resistance  testified 
to  after  she  was  carried  to  the  couch.  She 
does  not  say  that  she  employed  the  instinc- 
tive devices  of  self-defense;  for  example, 
she  does  not  say  that  she  crossed  her  legs 
or  tried  to  keep  Qiem  together.  There  is  no 
evidence  that  she  used  the  natural  means  of 
defense.  While  the  defendant's  left  knee 
was  below  her  chest  and  he  was  pressing 
her  down  and  held  her  throat  with  bis  right 
hand,  as  she  testifies.  It  might  well  be  that 
she  could  not  have  taken  her  arms  out 
from  under  her  body ;  but  It  is  unexplained 
why  she  did  not  free  one  arm  at  least  when 
he  was  In  the  position  he  must  afterwards 
have  assumed  to  have  accomplished  his  pur- 
pose. Not  only  Is  she  not  shown  to  have 
used  or  tried  to  use  her  hands,  but  there  Is 
no  testimony  that  she  used  or  tried  to  use 
her  body,  legs,  or  any  other  ordinary  means 
of  reprisal.  Neither  the  victim  nor  the  per- 
petrator appear  to  have  borne  any  bruise  or 
mark  resulting  from  the  struggle.  There  is 
confused  testimony  that  one  of  her  skirts 
was  slightly  torn,  but  no  evidence  that  her 
clothing  had  been  touched  or  torn.  Nor  does 
the  record  show  any  threats  or  Intimidation 
on  the  part  of  the  defendant,  or  any  Intent 
on  his  part  to  use  any  means  necessary  to 
accomplish  his  purpose,  nor  any  reasonable 
ground  for  apprehension  of  bodily  harm,  nor 
such  a  place  or  position  of  the  prosecutrix 
as  would  have  rendered  resistance  useless. 
It  would  seem  that  the  only  theory  upon 
which  her  testimony  Is  sufficient  to  show  re- 
sistance Is  that  ordinary  means  of  self-de- 
fense were  precluded  by  her  mental  condi- 
tion. The  record  does  not  show  her  collapse 
or  nnconsdonsness.  The  only  evidence  on 
this  point  is  in  her  cross-examination.  She 
was  asked  whether  she  had  not  testified  on 
the  preliminary  examination  to  a  series  of 
statements,  including  at  the  end  the  follow- 
ing :  '  "And  pretty  soon  he  threw  up  my 
clothes  In  a  rush.  My  mind  was  gone  so 
that  I  didn't  know  what  he  was  doing.  So 
pretty  soon  he  got  his  privities  into  me  as 
hard  as  he  could,  and  mauled  it  around  ns 
hard  as  he  could."  Did  you  so  testify?'  She 
answered  that  she  'did  not  testify  that  way 
the  first  time.  Not  the  last  part,  I  didn't' 
The  reporter  who  took  the  minutes  of  the 
testimony  on  the  examination  before  the 
magistrate  swore  that  she  did  so  testify. 
Moreover,  her  own  testimony  on  trial,  pre- 
viously referred  to,  was  not  consistent  with 
the  denial.  For  pres«>t  purpose  it  is  proper 
to  consider  this  testimony  most  favorably  to 
the  prosecutrix;  but,  In  allowing  the  testi- 
mony as  to  her  mental  condition  to  remain, 
It  Is  to  be  borne  in  mind  that  there  exist 


contradictions  aa  to  her  statement  of  her 
own  analytical  consciousness  at  the  time  of 
the  act.  Her  testimony  reveals  a  clear 
memory  and  close  observation  as  to  what 
happened  immediately  before  and  immediate- 
ly after  the  act  complained  of.  She  heard 
him  tear  her  skirt,  which.  In  the  trial,  she 
said  did  not  tear  very  easily,  and  as  to 
which,  on  the  preliminary  examination,  she 
testified,  'It  tears  very  easy.'  The  tear  did 
not  make  a  very  loud  noise,  but  she  heard 
it  tear.  'I  don't  mean  his  little  finger.'  She 
had  previously  testified  that  her  hearing 
was  reasonably  good.  After  the  act  she 
said  'there  was  blood  on  his  right  hand, 
across  his  fingers,  and  across  the  whole 
length  of  his  hand.'  Immediately  after- 
wards she  testified  that  the  accused  left. 
She  then  saw  cows  break  out  and  come  up 
towards  the  house  where  there  was  a  line 
of  fancy  clothes,  and  she  didn't  want  them 
to  chew  them,  so  she  went  out  as  far  as  the 
porch  and  set  the  dog  on  them;  but  she 
didn't  run,  she  'Just  wiggled  out  that  far.' 
This  testimony  tends  to  corroborate  that  of 
the  defendant  as  to  the  same  Incident  Tak- 
ing the  testimony  as  a  whole,  it  creates 
more  than  a  grave  doubt  whether  either  re- 
sistance or  a  state  of  mind  excusing  the  fail- 
ure to  resist  was  shown.  It  Is  apparent  that 
upon  a  new  trial  the  testimony  of  the  prose- 
cutrix could  be  made  more  definite  as  to  the 
specific  acts  of  resistance  and  as  to  the  con- 
dition of  her  will  at  the  time  of  the  alleged 
outrage.  The  proof  as  to  her  mental  and 
physical  condition  at  that  time,  now  Inade- 
quate and  leaving  much  to  conjecture,  Is  sus- 
ceptible of  being  properly  made  more  cer- 
tain. See  State  v.  Peterson,  110  Iowa,  64T, 
82  N.  W.  329.  It  must  occur  that  the  dr- 
]  cumstances  of  outrages  such  as  this  is  alleged 
to  have  been  are  not  so  nearly  identical  that 
a  decision  on  one  state  of  facts  can  be  re- 
garded as  determining  another  controversy. 
We  are  especially  referred  to  Spaulding  v. 
State,  61  Neb.  289,  85  N.  W.  80,  and  Baer 
V.  State,  59  Neb.  655,  81  N.  W.  856,  as  con- 
taining Judicial  sanction  of  a  conviction 
upon  the  facts  similar  to  those  at  bar.  In 
the  case  first  named,  the  court,  commenting 
on  the  absence  of  resistance  as  would  usual- 
ly be  expected,  sets  forth,  among  other 
things,  that  the  prosecutrix  struck  the  de- 
fendant, leaving  a  mark  on  him  visible  for 
some  time  thereafter,  that  he  admitted  re- 
ceiving a  blow  from  her,  and  that  her  testi- 
mony as  to  becoming  unconscious  was  in  a 
degree  corroborated  by  other  witnesses.  In 
the  last-named  case,  the  prosecutrix  testified 
that  in  the  struggle  she  was  dragged  around 
the  floor  many  times,  despite  her  most  agon- 
izing appeals  to  the  defendant  and  to  God. 
She  was  scratched,  bruised,  and  her  clothes 
torn,  and  made  complaint  Immediately. 
There  was  also  evidence  of  Intimation  and 
of  threats  to  kill."  See,  also,  Llvinghouse 
V.  State  (1906)  76  Neb.  491,  107  N.  W.  854. 
To  the  same  efi'ect  is  the  early  case  from 
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tbe  Supreme  Court  of  Nebraska  (Oleson  v. 
State,  11  Neb.  276,  9  N.  W.  38,  38  Am.  Bep. 
36ft),  wbereln  Chief  Justice  Maxwell,  who 
prepared  the  oi^lon,  quoted  approvingly 
from  the  following  authorities,  as  follows: 
"In  the  case  of  People  v.  Morrison,  1  Par- 
ker, Cr.  K.  625,  It  Is  said,  to  constitute  the 
crime  there  must  be  unlawful  and  carnal 
knowledge  of  a  woman  by  force,  and  against 
her  wUL  •  •  •  xhe'  prosecutrix,  if  she 
was  the  weaker  party,  was  bound  to  resist 
to  the  utmost.  Nature  had  given  her  hands 
and  feet  with  which  she  could  kick  and 
strike,  teeth  to  bite,  and  a  voice  to  cry  out; 
all  these  should  have  been  put  in  requisition 
in  defense  of  her  chastity.  In  People  v. 
Dohrlng,  69  N.  T.  374  [17  Am.  Rep.  349],  it  is 
held  ttkat  In  order  to  constitute  the  crime 
of  rape  of  a  female  over  ten  years  of  age, 
when  it  appears  that  at  the  time  of  the  al- 
leged offense  she  was  conscious,  had  the  pos- 
session of  her  natural  mental  and  physical 
powers,  was  not  overcome  by  numbers  or 
terrified  by  threats,  or  In  such  place  or  posi- 
tion that  resistance  would  have  been  useless, 
it  must  also  be  made  to  appear  that  she  did 
resist  to  the  extent  of  her  ability  at  the 
time,  and  under  the  circumstances.'  In  the 
case  of  People  v.  Benson,  6  Cal.  221  (65  Am. 
Dec.  506),  it  is  said:  'That  there  was  no 
outcry,  though  aid  was  at  hand,  and  the 
prosecutrix  knew  it;  that  there  wus  no  im- 
mediate disclosure;  that  there  was  no  indl> 
cation  of  violence  on  her  person;  and  that 
the  act  was  committed  at  a  time  and  under 
circumstances  calculated  to  raise  a  doubt  as 
to  the  employment  of  force — are  put  as 
strong  circumstances  of  defense,  not  as  con- 
clusive, but  as  throwing  a  doubt  upon  the 
assumption  that  there  was  a  real  absence  of 
assault'  In  Whitney  v.  State,  35  Ind.  506, 
the  court  say:  'In  prosecutions  for  this 
crime  the  best  of  judges  of  ancient  aud  mod- 
ern times  have  laid  down  certain  tests  by 
which  to  be  governed  In  ascertaining  the 
truthfulness  of  the  party  preferring  the 
charge.  They  concur  in  saying  that  her 
evidence  should  be  carefully  considered;  and 
if  the  witness  be  of  good  character,  if  she 
presently  discovered  the  offense  and  made 
search  for  the  offender,  if  the  party  accus- 
ed lied  for  it,  these  and  the  like  are  concur- 
ring circumstances  which  will  give  greater 
probability  to  her  evidence.  But  on  the  oth- 
er hand,  if  she  be  of  evil  fame,  and  stand 
unsupiwrted  by  the  testimony  of  others;  if 
she  concealed  the  injury  for  any  considerable 
time  after  she  had  an  opportunity  to  com- 
plain ;  if  the  place  where  the  act  was  alleg- 
ed to  have  been  committed  were  such  that  it 
was  ix)ssible  she  might  have  been  heard, 
and  she  made  no  outcry — these  and  the  like 
circumstances  carry  a  strong  but  not  con- 
clusive presumption  that  her  testimony  is 
false  or  feigned.' " 

'In  the  case  of  Brown  t.  State,  127  Wis. 
193,  106  y.  W.  536,  7  Ann.  Gas.  258,  the 
facts  are  stated  as  follows:    "The  informa- 


tion alleged  tliat  'ob  the  87tb  day  of  Octo- 
ber, in  the  year  1904,  «t  said  cmmty,  Orant 
Brown  did  ravish  and  carqajyiy  know  one 
Edna  Nethery,  a  f«m»le  of  tlje  age  of  four- 
teen years  and  more,  b;  foi^ce  and  against 
her  will  and  against  tl^e  peaxie  and  dignity 
of  the  state  «f  Wiscousiii.'  The  two  parties 
were  children  of  peigbborlng  farmers  who 
had  known  each  other  all  tbeir  lives.  The 
accused  was  20  years  old,  the  prosecutrix  16. 
Within  the  year  before  the  event  they  Iwd 
been  thrown  to  some  extent  in  company  at 
social  gatherings,  at  one  of  which  at  least 
had  occurred  direct  personal  contact  ip  some 
games  described  as  involving  'kissiug  for- 
feits.' On  Octpbo:  29tli,  the  prosecutrix 
went  by  a  usual  path  across  fields  to  her 
grandmother's  house  Cor  the  purpose  of  hav- 
ing an  aunt  try  on  certain  dothlng  t>eln< 
made  for  her.  Such  path  passed  by  and 
over  parts  of  the  farm  of  def«idant's  fa- 
ther. Defendant  was  in  the  ISeld  driving  out 
bogs  and  repairing  a  fence,  end,  as  prose- 
cutrix reached  a  stile,  he  was  close  thereto, 
so  engaged.  She  addressed  him  in  a  playful 
way  with  reference  to  his  work,  and  be  sus- 
pended the  same  and  came  up  to  her.  Her 
story  is  that  be  at  once  seized  her,  tripped 
her  to  the  ground,  idaced  himself  in  front 
and  over  her,  unbuttoned  her  underclothing, 
then  his  own  clothing,  and  had  intercourse 
with  her;  that  the  only  thing  she  said  was 
to  request  him  to  let  ber  go,  and,  through- 
out the  description  of  the  event,  ber  only 
statement  with  reference  to  ber  own  conduct 
was,  repeatedly :  'I  tried  as  hard  as  I  could 
to  get  away.  I  was  trying  all  the  time  to 
get  away  Just  as  bard  as  I  could.  I  was 
trying  to  get  up.  I  pulled  at  the  grass.  I 
screamed  as  hard  as  I  could,  and  he  told 
%ne  to  shut  up,  and  I  didn't,  and  then  be 
held  bis  hand  on  my  mouth  until  I  was  al- 
most strangled.'  Also  that  at  one  time  she 
got  hold  of  the  fesnce  to  try  to  pull  herself 
away.  Whenever  be  removed  his  hand  from 
hec  mouth  she  repeated  her  screams.  She 
denies  any  recollection  as  to  the  position  of 
ber  limbs  at  any  of  these  times,  or  where 
bis  were  with  reference  to  herself.  She 
conJined  her  statement  of  the  force  used  by 
him  to  the  actual  sexual  penetraUon.  She 
makes  no  mention  of  any  use  of  her  bands 
or  her  lower  limbs.  After  the  completion  of 
the  intercourse,  she  says  he  made  ber  prom- 
ise not  to  tell,  and,  upon  ber  doing  so,  allow- 
ed her  to  arise.  She  says  slie  made  the 
promise  because  she  was  afraid  of  bini,  and 
did  not  know  what  he  would  do  if  she  did 
not.  Thereupon  she  proceeded  to  her  grand- 
mother's  house,  something  more  than  a  quar- 
ter of  a  mile,  but,  before  entering  the  house, 
went  into  a  shed,  sllgbtly  off  her  direct 
course,  to  arrange  .her  underclothing.  There 
she  discovered  flow  of  blood,  and,  as  she 
states,  became  frightened  and  rushed  into 
the  bouse  of  her  aunt,  where  she  at  once 
exclaimed :  'Urant  Brown  bas  (done  some- 
thing; to  me.    Ot  What  shall  I  do!'    Where- 
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upon  the  aqnt  loamediately  took  ber  home 
and  luformed  ber  mother.  She  was  takeu 
to  the  family  physician  for  exauiluatlo)), 
who,  however,  postiwned  It  until  the  u^xt 
day,  when,  In  company  with  another  physi- 
cian, a  physical  examluatiou  was  made,  ih- 
closlng  fresh  rupture  of  the  hymen  and  a 
condition  of  the  genital  parts  ludicatlng 
recent  sexual  intercourse,  but  not  slgniflcaut 
as  to  whether  the  same  had  been  accom- 
plished forcibly  or  otherwise.  Her  person 
nowhere  showed  any  bruises  or  injuries,  nor 
did  her  clothing,  except  for  a  rip  about  au 
Inch  long  in  her  drawers.  At  this  eiLUuiIua- 
tlon  she  stated  to  one  of  the  physicians  that 
she  had  not  resisted  or  made  any  tight. 
The  defendant's  story  differed  only  in  some 
details  and  In  the  denial  of  any  resistance, 
asserting  that  when  she  came  where  he  was 
at  work  and  addressed  certain  playful  re- 
marks to  him  he  approached  her,  placed  bis 
arm  about  her,  and  Indulged  In  certain  liber- 
ties with  ber  person,  to  which  she  offered  no 
resistance,  whereupon  he  laid  ber  down  and 
bad  Intercourse  with  ber;  she  at  no  time 
making  any  resistance  or  outcry.  There 
were  no  marks  upon  his  face,  hands,  or  cloth- 
ing of  any  struggle.  Accused  (sic)  was  a 
well-matured  girl  for  her  years,  weighing  117 
pounds.  About  a  week  before  the  event  she 
had  been  ill  with  measles  for  four  or  five 
days,  and  made  some  suggestion  that  she 
bad  not  fully  recovered  ber  strength  on  Octo- 
ber' 29tb.  Defendant's  physical  characteris- 
tics are  shown  only  to  the  extent  that  be 
weighed  190  pounds,  and  had  been  brought 
op  on  a  farm  doing  farm  work." 

Discussing  the  case,  the  court  said:  "Kot 
only  must  there  be  entire  absence  of  mental 
consent  or  assent,  but  there  must  be  the 
most  vehement  exercise  of  every  physical 
means  or  faculty  within  the  woman's  power 
to  resist  the  penetration  of  her  person,  and 
this  must  be  shown  to  persist  until  the  of- 
fense is  consummated.  We  need  not  men- 
tion the  exception  where  the  power  of  re- 
sistance Is  overcome  by  unconsciousness, 
threats,  or  exhaustion,  for,  In  this  case,  there 
Is  no  proof  of  any  of  those  things.  Further, 
It  Is  settled  in  this  state  that  no  mere  general 
statements  of  the  pro.secutrIx  Involving  her 
conclusions,  that  she  did  her  utmost  and 
the  like,  will  suffice  to  establish  tills,  essen- 
tial fact ;  but  she  must  relate  the  very  acts 
done.  In  order  that  the  jurj-  and  the  court 
may  Judge  whether  any  were  omitted.  Bohl- 
mann  v.  State,  «8  Wis.  617,  74  N.  W.  343; 
Devoy  V.  State,  122  Wis.  148,  90  N.  W.  455. 
Turning  to  the  testimony  of  prosecutrix,  we 
find  it  limited  to  the  general  statement,  often 
repeated,  that  she  tried  as  hard  as  she  could 
to  get  away.  Except  for  one  demand,  when 
first  seized,  to  'let  me  go,'  and  inarticulate 
screams,  she  mentions  no  verlml  protests. 
While  we  would  I'easonably  recognize  the 
limitations  resting  on  iiinuy  people  in  at- 
tempting exprcs.sion  and  description,  we  can- 


not conceive  it  possible  that  ose  whose  mind 
and  exertions  bad,  during  an  encounter  of 
this  sort;  been  set  <m  resistance,  could  or 
would  In  narrative  mention  nothing  but  es- 
cape or  withdrawal.  A  woman's  means  of 
protection  are  not  limited  to  that,  but  she 
is  equipped  to  interpose  most  effective  ob- 
stacles by  means  of  hands  and  limbs  and 
pelvic  muscles.  Indeed,  medical  writers  In- 
sist that  these  obstacles  are  practically  in- 
superable in  absence  of  more  than  the  usual 
relative  disproportion  of  age  and  strength 
between  man  and  woman,  though  no  such 
impossibility  is  recognized  as  a  rule  of  law. 
3  Wharton  &  S.  Med.  Jur.  ff  172,  188,  and 
authorities  clte<l';  1  Beck,  Med.  Jur.  20.3.  lu 
addition  to  the  interposition  of  such  ob.tucles 
Is  tbe  ability  and  tendency  of  reprisal,  of 
counter  physical  attack.  It  Is  hardly  wltblu 
the  range  of  reason  that  a  man  should  come 
out  of  so  desperate  an  encounter  as  tbe  de- 
termined normal  woipan  would  make  neces- 
sary, without  signs  thereof  upon  his  face, 
bbnds,  or  clothing.  Yet  this  prosecutrix,  of 
at  least  fair  intelligence,  education,  and  abil- 
ity of  expression,  in  ber  narrative  mentions 
no  single  act  of  resistance  or  reprisal.  It  is 
inconceivable  that  such  efforts  should  have 
been  forgotten  if  they  were  made,  or  should 
fall  of  prominence  In  ber  narrative.  Tbe 
distinction  between  escape  and  reslstanc*  is 
admirably  discussed  by  Ryan,  G.  J.,  in  State 
V.  Welch,  37  Wis.  196,  201.  Reaistonce  is 
opposing  force  to  force  (Bouvler),  not  .re- 
treating from  force.  These  Illustrations  but 
serve  to  point  the  radical  difference  between 
the  mental  conception  of  resistance  and  es- 
cape and  emphasize  the  improbability  that 
If  tbe  former  existed  only  the  latter  would 
have  been  mentioned.  This  conrt  does  not 
hold,  with  some,  that,  as  matter  of  law,  rape 
cannot  be  established  by  the  uncorroborated 
testimony  of  tbe  sufferer,  but,  in  common 
with  all  courts,  recognizes  that,  without  such 
corroboration,  ber  testimony  must  be  most 
clear  and  convincing.  Among  the  corroborat- 
ing circumstances  almost  universally  present 
In  cases  of  actual  rape  are  the  signs  and 
marks  of  the. struggle  upon  tbe  clothing  and 
persons  of  tbe  participants,  and  the  com- 
plaint by  the  sufferer  at  the  earliest  oppor- 
tunity. In  the  present  case  tbe  former  is 
absolutely  wanting,  for  the  one-inch  rip  in 
prosecutrix's  underwear  was  not  shown  to 
be  of  a  character  or  location  significant  of 
force  or  violence.  Not  a  bruise  or  scratch 
on .  either  was  proved,  and  none  exist  on 
prosecutrix,  for  she  was  carefully  examined 
by  physicians.  Her  outer  clothing  not  only 
presented  no  tearing,  but  no  disarray,  so  far 
as  the  testimony  goes.  When  one  pauses  to 
reflect  upon  the  terrific  refiLstance  which  the- 
determined  woman  should  make,  such. a  sit- 
uation is-  well-nlgb  Increilible.  •  The  signifi- 
cance of  the  other  corroborative  clrcnmr 
stance,  that  of  immediate  disclosure,  is  much 
weakened  in  this  case  by  tbe  fact  that  prose- 
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cutrlx  turned  from  her  way  to  friends  and 
succor  to  arrange  her  underclothing  and 
there  discovered  a  condition  making  silence 
impossible.  Such  facts  cannot  but  suggest  a 
doubt  whether  her  encounter  would  ever 
have  been  disclosed  had  not  the  discovery 
of  blood  aroused  her  fear  that  she  was  In- 
jured and  must  seek  medical  aid,  or  at  least 
that  she  could  not  conceal  from  her  family 
what  had  taken  place.  Nor  is  this  thought- 
fulness  of  the  disarrangement  of  her  cloth- 
ing consistent  with  the  outraged  woman's 
terror-stricken  flight  to  friends  to  give  the 
alarm  and  seek  aid  which  is  to  be  expected. 
We  are  convinced  that  there  was  no  evidence 
of  the  resistance  which  is  essential  to  the 
crime  of  rape,  and  that  the  motion  for 
new  trial  should  have  been  granted  on  that 
ground." 

In  the  case  of  Price  v.  State,  36  Tex.  Cr. 
R.  143,  35  S.  W.  988,  from  the  Court  of 
Criminal  Appeals,  the  prosecutrix  detailed 
the  fiicts  as  follows:  "When  we  had  gone 
into  the  Tatnm  pasture,  and  gotten  about  a 
mile  or  a  mile  and  a  half  of  my  father's  bouse, 
the  defendant  caught  my  horse  by  the  bridle, 
and  said,  'We  want  to  stop  here.'  He  got 
off  of  his  horse  on  the  left  side,  and  caught 
hold  of  me,  and  pulled  me  off  on  the  left 
side  of  my  horse.  He  was  riding  on  the 
right  side  of  the  road,  and  I  on  the  left,  go- 
ing north.  When  he  pulled  me  off  my  horse, 
while  I  was  begging  and  crying,  he  pulled 
out  a  pistol,  ana  said  for  me  to  quit,  or  he 
would  kill  me.  He  laid  it  down  by  us.  He 
caught  both  of  my  bands  in  one  of  his,  and 
held  both  in  that  way  until  he  did  what 
he  wanted  to.  He  pulled  up  my  clothes,  and 
raped  me.  His  male  organ  penetrated  my 
female  organ.  I  did  all  I  could  to  keep  him 
from  raping  me.  I  begged  him,  and,  while 
he  held  my  hands  In  one  of  his,  I  shoved 
him  as  well  as  I  could  with  my  arms.  I  did 
not  kick  or  scratch  him.  He  was  not  bruised 
or  scratched,  as  far  as  I  know.  My  drawers 
we're  torn  down  one  leg.  He  told  me,  if  I  told 
on  him,  he  would  kill  my  father.  The  prose- 
cutrix testified  that  she  went  on  home,  ap- 
pellant accompanying  her,  and  that  they  ar- 
rived there  a  little  before  her  sister  and  Mr. 
Maltby  came;  that  she  slept  with  her  sister 
that  night,  and  said  nothing  about  it.  Said 
uothlng  to  her  people  the  next  morning,  and 
did  not  mention  the  matter  until  in  August 
following,  and  then  she  mentioned  it  only 
when  her  sister  remarked  that  something 
was  the  matter  with  her,  and  she  then  told 
her  about  the  rape  that  had  occurred  In  the 
pasture,  some  seven  months  previous.  Her 
excuse  for  not  telling  sooner  was  because 
the  defendant  threatened  to  kill  her  father 
If  she  did,  and  that  he  was  a  dangerous  man, 
and  she  was  afraid  of  him." 

The  court,  discussing  the  case,  said:  "In 
this  case,  however.  Instead  of  only  three 
months  elapsing  between  the  alleged  offense 
and  the  complaint  made  by  the  prosecutrix, 


more  than  seven  months  had  elapsed,  and 
only  when  her  condition  exposed  her  did 
she  state  anything  In  regard  to  the  matter. 
This  long  silence  and  the  circumstances  un- 
der which  she  made  the  accusation  should 
go  very  far  to  discredit  her,  and  to  suggest 
that  the  act  of  carnal  intercourse,  if  it  was 
with  the  defendant  at  all,  was  with  her 
consent.  The  excuse  she  gives,  that  she 
feared  the  appellant  would  kill  her  father, 
under  the  circumstances  of  this  case,  must 
appear  very  flimsy.  Indeed.  The  appellant 
was  shown  not  to  live  in  the  family,  and  not 
to  have  any  authority  or  control  over  her; 
and  this  statement  of  hers,  as  a  reason  for 
her  long  silence,  does  not  comport  with  the 
integrity  of  a  virtuous  female,  who  has  been 
outraged,  and  who  is  jealous  of  her  honor. 
If  we  look  to  the  circumstances  of  the  out- 
rage Itself  as  narrated  by  her,  they  likewise 
appear  shadowy.  There  was  no  attempt  at 
flight,  though  she  was  on  horseback.  No 
evidence  of  any  injury  or  struggle.  She  ap- 
pears to  have  unresistingly  submitted  to  be- 
ing lifted  from  her  horse,  and,  after  the  out- 
rage was  accomplished,  to  be  lifted  back 
again,  by  the  destroyer  of  her  innocence,  to 
have  accepted  his  escort  to  her  home,  and 
to  have  gone  with  him  on  two  sleigh  rides 
a  few  days  afterwards;  and  all  this  without 
any  suggestion  that  he  had  demeaned  Idm- 
self  towards  ber  in  any  other  wise  than  a  man- 
ner which  met  her  approval.  Under  all  of 
the  facts  of  this  case,  it  occurs  to  us  that  the 
lower  court  should  have  unhesitatingly  grant- 
ed a  new  trial  in  this  cause.  Although  a 
stricter  rule  prevails  here  with  reference  to 
a  new  trial  than  in  the  lower  court,  yet, 
from  the  record  in  this  case,  we  cannot  per- 
mit this  verdict  to  stand." 

The  foregoing  cases,  while  all  criminal  in 
their  character,  present  no  different  legal 
situation  a.side  from  the  result  of  the  verdict 
than  the  case  at  bar.  Both  civil  and  crim- 
inal prosecutions  for  rape  Involve  proof  of 
the  same  elements.  One  must  be  proven  by 
a  preponderance  of  the  evidence  and  the 
other  beyond  a  reasonable  doubt.  In  the 
case  at  bar  I  assume  that  the  evidence  of 
the  prosecutrix  is  absolutely  true,  and,  so 
assuming,  feel  that  the  same  judgment 
should  follow  in  this  case  as  was  rendered  in 
the  civil  rape  case  of  Robinson  v.  Musser, 
78  Mo.  153,  which  is,  "Volenti  non  fit  In- 
juria." 

The  foregoing  are  but  a  few  cases  of  which 
scores  may  be  found  where  appellate  courts 
have  refused  to  allow  verdfcts  to  stand 
where  the  evidence  was  infinitely  stronger 
on  the  part  of  the  prosecution  than  In  this 
case,  and  I  have  never  found  one  which  In 
weakness  has  even  approached  it  that  has 
been  challenged  and  sustained.  There  was 
eridence  offered,  as  Indicated  In  the  opinion 
of  the  court,  that  the  plaintiff  was  of  previous 
chaste  and  virtuous  character,  and  hence 
that,  even  though  she  consented,  rape  was 
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committed  and  she  should  recover;  but  It  is 
to  be  observed  that  the  defendant  had  no 
notice  of  any  such  charge  being  made  against 
talm.  It  was  not  averred  In  the  petition,  the 
case  was  not  tried  upon  such  theory,  the 
court  did  not  instruct  upon  it,  and  the  de^ 
fendant  was  given  no  opportunity  to  defend 
on  that  ground.  I  believe  that  this  is  the 
ground  this  case  should  have  been  based 
upon,  that  plalntlft  should  have  charged  de- 
fendant with  having  had  Intercourse  with 
her,  that  she  was  not  his  wife,  was  of  the 
age  of  17  years,  and  of  previous  chaste  and 
virtuous  character,  and  substantial  Justice 
herein  requires  that  the  case  be  returned 
and  tried  upon  that  ground.  If  this  defend- 
ant had  intercourse  vrlth  the  plaintiff  though 
with  her  consent  and  she  is  of  previous 
diaste  and  virtuous  character,  the  punish- 
ment inflicted  upon  him  herein  is  wholly  in- 
adequate. He  should  not  only  be  made  to 
suffer  civilly,  but  Us  act  constituted  a  crime 
for  which  the  state  ought  to  proceed  against 
Iiim;  but,  in  whatever  form  his  punishment 
comes,  it  should  be  according  to  the  law.  If 
we  convict  guilty  men  by  methods  which  ig- 
nore the  law  and  its  demands,  we  make  it 
easy  to  convict  Innocent  men  in  the  same 
way.  If  a  guilty  man  can  be  convicted  with- 
out evidence,  so  may  an  Innocent  one,  and 
this  is  the  rank  danger  which  lurks  In  the 
affirmance  of  this  judgment.  I  make  no 
claim  to  being  a  prophet,  but  the  conclusion 
reached  in  this  case  will  be  departed  from 
some  day.  It  will  not  do  to  say  that  a  man 
may  be  convicted  of  forcible  rape  on  the  un- 
corroborated evidence  of  a  female  who  weighs 
135  or  140  pounds  in  full  possession  of  all 
her  faculties,  right  in  the  heart  of  his  fam- 
ily, with  them  all  around  him  and  undis- 
turbed, when  she  does  not  fight,  yell,  or  com- 
plain.   Such  a  holding  repeals  the  statute. 

Hence,  I  feel  in  this  case,  a  judicial  crime 
is  being  perpetrated,  and  that  this  man  is 
being  stripped  of  Ms  property  In  defiance 
of  and  'Contrary  to  law. 


<:IABKS0N  et  al.  v.  WASHINGTON  et  al. 
(Supreme  Court  of  Oklahoma.    April  15,  1913.) 

(SyTUihut  iy  the  Court.) 

1.  Mabmaoe  (S  i!0*)— Indians-Peb  Vebba  die 

Pr.'ESKNTI— WUAT  CONSTITDTES. 

Evidence  examined,  and  held,  that  the  same 
reasonably  tends  to  support  lie  finding  of  the 
■court  that  there  existed  from  the  inception  such 
an  agreement  between  the  parties  in  interest  as 
was  necessatir  to  constitute  a  marriage  per 
verba  de  prsesenti. 

[IDd.   Note.— For   other   cases,  see   Marriage, 
Cent.  Dig.  U  12-14;   Dec.  Dig.  %  20.»] 

2.  DowEB  (8  79*)  —  Marriage  —  Pbesumptioii 
OF  Divorce — Action  fob  Doweb. 

Where  pending  the  time  a  man  and  woman, 
citizens  of  the  Creek  Nation,  were  living  to- 
gether as  husband  and  wife  under  a  common- 
Inw  marriage,  the  htisband  was  convicted  of  a 


felony  and  sent  to  the  penitentiary,  and  where, 
pending  his  confinement,  the  wife  married  an- 
other and  after  the  death  of  her  common-law 
husband  brought  suit  for  dower  out  of  his  al- 
lotment, held,  in  the  absence  of  further  evidence 
on  the  subject,  that  it  will  be  presumed  she  was 
divorced  from  her  common-law  husband  prior 
to  her  marriage  with  her  second  husband.  Held, 
further,  that  as  slie  was  not  the  widow  of  the 
former  husband  she  was  not  dowable  out  of 
his  allotment. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  H  iaM-30e;   Dec.  Dig.  {  79.*] 

3.  Appeabance  (S  26*)— Afteb  judomknt— Hr- 

FECT. 

Where,  in  a  suit  in  ejectment  brought 
against  a  grantee  to  recover  land  conveyed  her 
by  warranty  deed,  judgment  Went  against  her 
administrator  after  her  death  and  also  over 
against  her  grantor  for  the  price  of  the  land 
mentioned  in  the  deed  as  provided  in  Comp. 
I^ws  1909,  IS  1205,  1206,  and  where,  after 
judgment,  tie  grantor  appeared  and  filed  a  mo- 
tion to  set  aside  the  judgment  and  for  a  new 
trial,  held,  that  he  thereby  entered  a  general 
appearance  and  validated  the  judgment,  and 
that,  too,  notwithstanding  any  defect  in  the 
proof  of  service  of  the  notice  prescribed  by  sec- 
tion 1205  and  in  the  absence  of  service  of  sum- 
mons on  him. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  §§  154-159;   Dec.  Dig.  §  26.  •] 

Error  from  District  Court,  Okfuskee  Coun- 
ty;   John  Carruthers,  Judg& 

Action  by  George  Washington,  etc,  and 
another,  against  George  Clarkson  and  an- 
other. Judgment  for  plaintiffs,  and  defend- 
ants bring  error.  Affirmed  |n  part,  and  re- 
versed in  part  with  directions. 

A.  A.  Hatch,  of  Tulsa,  for  plaintiffs  In  er- 
ror. C.  B.  Conner  and  J.  B.  Patterson,  both 
of  Okemah,  and  C.  W.  Brewer,  of  Stigler,  for 
defendants  in  error. 


TUIINEB,  J,  On  October  16,  1908,  George 
Washington,  as  guardian  of  Emma  Alexan- 
der, a  minor,  and  Mary  Brooks,  defendants 
in  error,  citizens  of  the  Creek  Nation,  in  the 
district  court  of  Okfuskee  county,  sued  Cyn- 
thia E.  De  Armond,  in  ejectment  for  what 
is  conceded  to  be  the  allotment  of  Isaac 
Hawkins,  a  deceased  Creek  freedman.  After 
answer  filed  defendant  died,  whereupon  It 
was  ordered  by  the  court  that  the  cause 
stand  revived  in  the  name  of  her  adminis- 
trator, Joseph  De  Armond,  who  for  answer, 
adopted  the  answer  of  the  defendant  and  al- 
leged that,  before  the  suit,  by  warranty 
deed,  George  Clarkson  and  wife  had  convey- 
ed the  land  to  said  Cynthia  for  $1,200;  that 
pending  this  suit,  she  had  notified  them  to 
come  in  and  defend  their  warranty;  and 
prayed,  in  the  event  Judgment  went  in  favor 
of  pUdntiflF  for  title  and  possession,  that,  for 
breach  of  their  warranty,  defendant  have 
Judgment  against  saldClarksons  for  said  sum 
with  Interest,  etc.  After  R.  J.  Dixon  bad 
made  known  to  the  court  that  he  had  sold 
and  by  warranty  deed  conveyed  the  land  to 
the  Clarksons,  and  by  leave  had  Intervened 
and  filed  answer,  there  was  trial  to  the  court 
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aad  Judgiaejjt  for  plalntiiff;  tlie  c»Urt  finA- 
tng,  In  effect,  tliat  Emma- Alexander  wae  the 
minor  child  and  sole  heir  at  law  of  Isaac 
Alexander,  enrolled  and  comnionly  known 
M  Isaac  Hawkins,  and,  as  eu?h,  was  entitled 
■to  the  land;  that  Mary. Brooks  was  his  wid- 
ow and  said  Kmma  their  child  Iwrh  In  law- 
ful wedlock;  that  said  Mary  is  the  wife  of 
Alexander  Brooks. and  was,,, under  the  law 
In  force  in  that  Jurisdictiou,  at  the  time  of 
descent  cast,  and  still  is,  entitled  as  dower 
to  a  one-third  iuterest  in  said  land  for  and 
during  her  natural  life.  The  court  farther 
foufid  that  title  was  derived  by  Cynthia  E. 
De  Armond  as  stated;  that  after  service  of 
summons  on  her,  and  more  than  20  days  be- 
fore trial,  notice  liad  l)een  served  on  the 
Clafksons  to  defend  their  warranty  as  stat- 
ed; that  the  covenant  for  title  thereby  con- 
veyed had  been  broken ;  and  that  Joseph  De 
Armond,  as  administrator,  was  entitled  to 
recover  of  George  Clarkaon  said  sum  of  $1,- 
200,  with  interest  from  th«  date  of  his  deed, 
and  Judgment  was  rendered  and  entered  ac- 
cordingly. After  their  respective  motions 
for  a  new  trial  were  filed  and  overruled, 
Clarkson  and  Dixon  bring  the  case  here.     ^ 

[1]  It  is  assigned  that  there  Is  no  evidence 
reasonably  tending  to  support  tbe  finding  of 
the  court  tbat  Mary  BrookB  was  the  widow 
of  Isaac  Hawkins.  On  tl»is  point  the  evi- 
dence discloses  that  in  1898  Mary  Brooks 
was  a  single  woman  of  the  name  Of  Jeffer- 
son, llviug  with  her  parents  in  the  Creek  Na- ' 
tion  near  Muskogee,  and  that  Isaac  Alexan- 
der, or  Hawkins,  was  a  single  man  llviug 
thereabouts;  that  at  her  father's  house  in 
that  year  Isaac  told  her  "he  wanted  me  to 
be  bis  wife,  and  I  told  bim  it  would  be  all 
right  with  me,  ask  ray  father";  that  they 
Immediately  went  into  the  presence  of  her 
father  and  mother  and  told  the  father  they 
were  going  to  get  married,  whereupon  the 
father  said  "It  was  all  right  w^ith  him";  that 
they  immediately  left  and  went  to  live  with 
Isaac's  mother  at  Stillwater,  then  territory 
of  Oklahoma,  and  lived  there  a  while  as 
man  and  wife,  and  then  went  to  live  at  Brls- 
tow;  tlMit  after  living  together  two  years 
as  man  and  wife  Isaac  was  arrested,  con- 
victed of  a  felony,  and  sent  to  the  peniten- 
tiary for  five  years;  that  while  he  was  in 
the  penitentiary  the  plaintiff,  Emma  Alex- 
ander was  l)orn  to  them,  after  which  Mary 
was  married  to  one  Brooks,  with  whom  slie 
still  lives;  that  after  Isaac  got  out  he  came; 
to  her  bouse  to  see  the  child,  and,  after  re- 
ceiving his  allotment,  died. 

As  there  is  neither  allegation  or  proof  that 
these  facts  would,  according  to  the  laws  or 
customs  and  usages  of  the  Creeks,  constitute 
a  valid  marriage,  the  que«:Uon  is  whether  this 
was  such  at  common  law,  the  same  having  at 
that  time  l)een  extended  to  and  put  ip  force 
in  tbe  Indian  Territory  by  eliapter  20  of 
Mansfield's  DigeKt  of  the  Laws  of  .\j:kausa.s 
'  (lud.-  T.  Ann.  St  189»,  {  4G5q).     The  ftlal 


donrt  held  'that  sut*  it  wa9;  and,  as  a  result 
of  holding  her  dowable  In  the  lands.  In  ef- 
fect, held  furth€*  that  her  marriage  to 
Brooks  was  bigamous;  which,  If  true,  wlU 
bastardize  that  Issue. 

As  the  evidence  teasonably  tends  to  sup- 
port the  finding  of  the  'court  tliat  there  ex- 
isted fi-oM  the 'inception  such  an  agreement 
between  these  parties  as  was  necesisary  to 
constitute  U  marriage  i)er  verba  de  priewntl, 
the  judgment  of  the  court '  Imldlng  that  a 
common-law  marriage  existed  between  them 
will  not  l)e  disturbed,  notwithstanding  chap- 
ter l03  of  Mansfield's  Digest,  entitled  "Mar- 
riage," was  In  force  in  that  jurisdiction  at 
that  (ime;  as  common-law  marriages  hare 
been  recognized  in  Arkansas  from  an  early 
day. 

In  Jones  t.  Jones,  28  Ark.  19,  appellant  fil- 
ed a  bill  in  the  circuit  court  as  the  widow 
of  Elbert  Jones  to  compel  W.  O.  Jones, 
among  other  things,  to  set  apart  her  dower 
as  widow  of  the  deceased.  The  court  held 
against  her  presumably  on  the  ground  that 
she  was  not  the  ■widow.  She  claimed  under 
a  commonOaw  marriage.  In  sustaining  the 
judgment  the  court  said:  "It  is  generally 
considered.  In  the  absence  of  any  positive 
statute  d^larlng  that  all  marriages,  not 
celebrated  In  the  prescribed  manner,  shall 
be  absolutely  void,  or  that  none  but  certain 
magistrates  or  ministers  shall  solemnize  a 
marriage,  any  marriage  regularly  made  ac- 
cording to  the  common  law,  without  observ- 
ing the  statute  regulations,  would  still  l)e  a 
valid  marriage.  2  Greenleaf,  Ev.  417;  2 
Kent,  Com.  90,  91;  Reeve's  Dom.  Bel.  196, 
200,  200;  Parton  v.  Harvey,  1  Gray,  119; 
Londonderry  v.  XSiester,  2  X.  H.  268  [9  Am. 
Dec,  61] ;  Cheseldlne  v.  Brewer,  1  Har.  & 
McII.  [JId.]  152 ;  Hantz  v.  Sealy,  6  Bin. 
[Pa.]  405.  •  •  •  In  a  suit  for  dower,  it 
is  clear  that  an  actual  marriage,  either  under 
the  forms  and  solemnities  prescribed  by  the 
statute,  or  as  prescribed  by  the  common  law, 
is  necessary." 

Rogers  on  Dora.  ReL  {  89,  says:  "In  this 
country,  at  least  It  Is  the  general  rule  that. 
In  the  absence  of  some  positive  statute  or 
special  law  to  the  contrary,  any  marriage 
regularly  entered  into  according  to  the  course 
of  the  common  lafv  by  the  mutual  consent 
of  the  parties,  and  recognition  of  each  other 
as  man  and  wife.  Is  valid  for  all  purposes." 

In  Reftres  v.  Reaves,  15  Okl.  240,  82  Pa«s. 
490,  2  L.  B.  A.  (N.  S.)  353,  the  objection  to 
the  sufficiency  of  the  evidence  to  prove  a 
Common-law  marriage  was  raised,  as  here. 
There  the  court  found  as  to  the  present 
agreement  that:  "On  tlie  25th  day  of  June, 
1S90,  H.  H.  Reaves  a^d  Frances  A.  Reaves 
were  each  comi>etent  to  contract  marriage, 
and  did,  at  the  said  time,  In  the  dty  of 
Guthrie,  agree  with  each  other  that  they 
would  be  husband  and  wife  to  each  other, 
and  did  immediately  begin  living  together 
ahd    cohabiting,  together    aa   maxried    per- 
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Whm.  Tb,at  y^dd ,  m^riag«  rel^ttons  wvce. 
entered  Into  with  (lie  mutual  cvns^t  of' 
^totta  parties,  and  tMt  t^ey  itumeaiateld-  as- 
aiutved  all  of  tbe  marital  rlghta  a^d'obnga- 
tloos;  ..  and  upla^ecrv^tedly  .exercised  Uxe. 
s^me  i^ti)  ttae^  deatb  of  H.  U.  Iteaves." 

[>]  But  tb^  fact  of , her  common-law  mar- 
riage tp.  Hawkins  w»s  not  eutHcient  to  jus- 
tify tiie  court  in  presuming  that  hence  her 
fuarriag^  to 'Brooks,  was  .Digamous,  which, 
in  effect,  he  did  when  be  held  Mary  to  he 
the  widow  oJt  HawUns  and  a^  such  was  dow- 
able  out  of  bis  allotment  Rather  should  the 
court  have  presumed  the  other  .way  and  held 
that,  although  ahe  was  his  common-law  wife 
at  one  time,  the  presumption  in  favor  of 
marriage  then  was  that  she  had  been  di- 
vorced from  Hawkins  prior  to  her  marriage 
with  Brooks,  and,  not  being  the  widow  of 
Hawkins,  could  not  recover.  This  for  the 
reason,  as  stated  In  Coachman  t.  Sims  et  al., 
129  Pac.  845,  a^  able  opinion  by  Ames,  C, 
that:  "Marriage  should  not  be  destroyed  On 
presumption.  The  law  Is  astute  to  preserve 
the  sanctity  of  the  marriage  relation,  the 
legitimacy  of  children,  and  stability  of  de- 
scent and  distribution,  and  therefore  pre- 
sumes innocence  and  virtue,  in  the  absence 
of  proof."  And  in  the  syllabns:  "When  a 
man  and  woman  have  been  living  together 
as  husband  and  wife  for  many  years,  and 
It  appears  that  at  the  time  of  marriage  the 
former  wife  was  still  living,  In  the  absence 
of  further  evidence  on  the  subject,  It  will 
be  presumed  that  there  had  been  a  lawful 
separation  or  a  divorce  between  the  busband 
and  the  former  wife."  '  ' 

We  are  therefore  of  opinion  that  Mary, 
while  once  the  common-law  wife  of  Isaac 
Hawkins,  was  not  such  at  the  time  of  bis 
deatb,  but  bad  previously  been  divorced  from 
him,  and  hence,  not  being  his  widow,  was 
not  dowable  out  of  bis  allotment,  and  that 
the  court  erred  in  holding  tbat  she  wad. 

[31  It  Is  next  contended  that  the  court  was 
wltbont  Jurisdiction  to  render  Judf^raent  of 
recovery  on  the  warranty  in  favor  of  the  ad- 
ministrator over  against  Clarkson,  the  war- 
rantor of  Cynthia  De  Armond,  because  he 
says,  not  that  the  notice  prescribed  by  Comp. 
laws  of  Okla.  1909.  {  1205,  was  not  served 
on  him,  bnt  because  the  proof  is  InsnflSdent 
to  show  service.  The  notice  Itself  is  In  evi- 
dence without  objection  and  is  certified  to 
have  been  served  on  Clarkson  by  J.  G. 
Frame,  Constable.  Assuming  the  InsufB- 
dency,  as  claimed,  in  the  proof  of  the  serv- 
ice of  the  notice  provided  for  in  said  section, 
which  reads:  "In  all  cases  where  an  action 
is  brought  against  a  grantee  to  recover  teal 
estate  conveyed  to  him  by  warranty  deed  he 
must  notify  the  grantor,  or  person  bound  by 
the  warranty,  that  such  suit  has  been  brought, 
at  least  twenty  days  before  the  day  of  trial, 
which  notice  shall  be  In  writing  and  shall 
request  such  grantor  or  other  person  to  de- 
fend against  snch  action;    and  In  case  of 


toll\iy,e  to  give -such  notice  there  shall  be  no 
further'  liability  ^?on  such  warranty,  ex- 
cept when  U  is  eiearly  shown  tbat  it  was 
Impofisible  to  make  service  of  such  notice"-*- 
and  that  said  Clarkson  was  not  served  with 
.process,  the  fact  that,  after  judgment  went 
^gaii)st  him,  as  stated,  he  came  in  and  filed 
a  motion  for  a  new  trial,  invoking  the  j.urls- 
dlctton  of  the  court  ta  se^  aside  the  judg- 
ment, amounted  to  a  general  appearance,  and 
validated  the  Judgment  (Welch  v.  I^adil,  29 
Okl.  9.3,  116  Pac.  5T3;  Lookabangh  v.  Ep- 
person, 28  Okl.  472,  114  Pac.  738 ;  Uogers  v, 
McCord  &  Co.,  19  OkL  115,  91  Pac.  864; 
Farmers',  etc.,  Bui:^  v.  First  Nat.  Bank, 
«tc.,  24  out.  140,  103  F»c.  685)  rendered  pur- 
suant to  the  next  section,  ivhlc^  reads: 
"Where  any  grantor  applies  (appears)  In  any 
action  to  defend  his  wajrraitty  or  falls  to 
appear'  after  due!  notice,  the  court  shall  de- 
termine all  the  rights  of  all  the  parties,  and 
in  cafee  the  recovery  is  adverse  to  the  war- 
ranty, the  warrantee  shall  recover  of  the 
warrantor  the  price  of  the  land  paid  for  the 
conveyance  at  the  time  of  the  warranty,  the 
value  of  all  Improvements  lost.  If  any,  and 
all  sums  necessarily  expended.  Including  a 
reasonable  attorney  fee,  and  Interest  at  the 
rate  of  ten  per  centum  per  annum  on  all 
sums  so  paid  from  the  time  of  payment." 

There  jvas  no  error  in  this.  We  are  there- 
fore of  opinion  that  the  Judgment  of  the 
court  in  effect  that  Emma  Alexander  Is  the 
sole  heir  at  law  of  Isaac  Hawkins  and,  as 
such,  entitled  to'  inherit  this  allotment,  and 
that  the  administrator  of  Cynthia  De  Ar- 
mond, the  warrantee,  Is  entitled  to  Judgment 
over  against  George  Clarkson  on  bis  war- 
ranty for  $1,200,  Is  correct,  and  hence  Is  af- 
firmed; hut  In  so  far  as  the  same  hold.s 
Mary  Brooks  to  be  the  widow  of  said  Hawk- 
Ins,  the  same  Is  reversed,  with  directions  to 
enter  Judgment  In  accordance  with  this  opin- 
ion.    All  the  Justices  concur. 


HEAD  V.  STATE. 

(CrimimI  Court  of  Appeals  of  Oklahoma.    May 
10, 1013.) 

(SvJlahus  ly  the  Court.) 

1.  Criminal  Law  (S  576*)— Delay  in  Prose- 
cution—Dtscharoe. 

A  defendant  who  has  never  demanded  or 
been  refused  a  trial  is  not  entitled  to  be  dis- 
charged upon  the  ground  that  he  was  not 
brought  to  trial  at  the  next  term  of  the  court 
at  which  the  indictment  or  information  was 
presented,  unless  he  shows  that  the  laches  was 
on  the  part  of  the  state  tbrouKh  its  prosecuting 
officers;  otherwise  the  presumption  will  pre- 
vail that  the  delay  was  caused  by  or  with  the 
consent  of  the  defendant  himself ;  and  when  a 
defendant  is  on  bail  he  must  demand  a  trial  of 
his  case,  or  resist  a  continuance  of  the  case 
from   term  to  term. 

[Bd.  Xotfi. — For  other  cases,  see  Criminal 
T-aw,  Cent  Dig.  H  1297-1304;  Dec.  Dig.  f 
576.*] 


'  *Por  otaer  cases  see  same  topic  and  sactton  NUMBBR  la  Dec.  Dlf.  *  Am.  DI(.-K«r-NOk  e«rl«a  <t  Rapf  ladtxas 
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2.  CBimif Ai.  Iiiiw  d  610*)— BviDKHOB  or  Ao- 

OOMPLIOE— SUFTICIINCT. 

A  verdict  of  (pulty  apoo  the  npcotroborated 
teitlmony  of  an  accompuce  is  contrar;  to  the 
law  and  to  the  testuoony,  and  as  luch  will  be 
set  aside. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I.aw,  Gent  Dig.  ({  1121-1120;  Dec.  Die.  i 
610.<] 

Appeal  from  McGUda  Connty  Gourt;  W. 
H.  Woods,  Judge. 

Tom  Head  was  convicted  of  violating  the 
prohibitory  law,  and  appeals.  Reversed  and 
remanded. 

Osbom  &  Farrlss  and  E.  B.  Glasco,  all  of 
Purcell,  and  Blanton  &  Andrews,  of  Pauls 
Valley,  for  appellant 


FURMAN,  3.  First  Appellant  was  pros- 
ecuted by  Indictment,  which  was  returned  in 
the  district  court  of  McClatn  county,  Okl., 
on  the  29th  day  of  June,  1909,  and  on  said 
date  said  Indictment  was.  by  proper  order 
of  said  district  court  transferred  to  the  coun- 
ty court  of  McClain  county.  On  the  9th  day 
of  July,  1909,  the  indictment  was  received 
And  filed  in  the  county  court,  and  the  case 
was  set  for  trial  at  the  July  term  of  said 
county  court  This,  with  a  number  of  other 
Indictments  which  were  returned  by  said 
grand  Jury  and  transferred  to  the  county 
tourt  of  McClain  county,  was  attacked  by 
demurrers,  in  which  it  was  alleged  that  the 
grand  Jury  which  returned  the  Indictments 
was  not  properly  and  legally  drawn,  and 
therefore  the  indictments  were  invalid.  This 
motion  in  one  of  these  cases  being  submitted 
was  by  the  court  sustained.  The  county  at- 
torney prosecuted  an  appeal  from  this  de- 
cision to  the  Criminal  Court  of  Appeals. 
Thereupon  the  county  Judge  ordered  that  all 
cases  pending  in  said  county  court,  where 
indictments  bad  been  returned  by  the  same 
grand  Jury,  and  in  which  the  same  motion 
had  been  filed,  should  be  continued  until  the 
legality  of  the  indictments  should  be  deter- 
mined by  the  Crlniinal  Court  of  Appeals. 
Upon  appeal  the  Judgment  of  the  lower  court 
was  reversed,  and  the  indictments  were  held 
to  be  valid.  See  Wells  t.  State,  6  Oltl.  Cr. 
22,  113  Pae.  210.  Pending  said  appeal,  the 
case  now  before  the  court  remained  on  the 
docket  without  any  effort  on  the  part  of  the 
state  to  bring  the  appellant  to  trial  until 
the  11th  day  of  ApHl,  1911.  On  said  11th 
day  of  April,  1911,  appellant  filed  a  motion 
to  dismiss  said  case,  upon  the  ground  that 
he  had  not  previously  been  brought  to  trial, 
and  said  cause  had  not  been  continued  by 
him,  and  that  the  delay  in  the  trial  of  said 
cause  had  not  been  occasioned  by  his  applica- 
tion or  fault,  and  because  said  defendant 
was  not  tried  at  the  next  regular  term  of  the 
county  court  of  McClain  county  after  it  was 
filed  therein,  and  had  not  been  brought  to 
trial  at  any  subsequent  term  of  said  court 


This  motion  was  by  tbe  cwnt  OTCtmled,  to 
which  appellant  excepted. 

[1]  We  ttiink  that  the  reasona  why  the 
cause  was  not  tried  sooner,  which  appear  In 
the  record,  are  good  and  sufficient  We  also 
hold  that  where  a  defendant,  who  is  on  bond, 
has  never  demanded  or  been  refused  a  trial 
he  Is  not  entitled  to  a  discharge  upon  the 
grounds  set  forth  in  this  motion.  See  Parker 
V.  State,  7  OkL  Cr.  239,  122  Pae.  1116,  124 
Pac.  80;  Bowes  t.  State,  7  Okl.  Cr.  316^  126 
Paa  680.  In  the  latter  case  Judge  Doyle, 
speaking  for  the  court,  said:  "In  the  absence 
of  a  proper  record  affirmatively  showing  the 
contrary,  the  presumption  Is  that  the  court 
had  continued  the  case  for  a  presumably 
lawful  cause.  The  burden  was  on  the  de- 
fendant. In  support  of  his  motion  to  dismiss, 
to  show  that  the  laches  was  on  the  part  of 
the  state  through  Its  prosecuting  ofllcer; 
otherwise  the  presumption  is  that  the  delay 
was  caused  by  or  with  the  consent  of  the 
defendant  himself;  and  when  on  ball  he 
must  demand  a  trial,  or  resist  the  contlna- 
ance  of  the  case  from  term  to  term.  A  de- 
fendant who  has  never  demanded  or  been 
refused  trial  is  not  entitled  to  a  discharge 
under  the  constitutional  provision  (article 
2,  §  20)  and  the  statutory  provision  (section 
6498,  Comp.  Laws  1909)."  We  therefore  hold 
that  the  trial  court 'did  not  err  in  refusing 
to  sustain  the  motion  to  dismiss. 

Second.  The  indictment  charges  that  on 
the  7th  day  of  June,  1909,  Tom  Head  and 
Jim  Head  did  sell  to  Marion  Crutchfield 
three  pints  of  whisky  In  McClain  county, 
Okl.  It  was  for  this  sale  appellant  was  con- 
victed. 

Marlon  Crutchfield  testified  that  on  the 
day  in  question  he  met^im  Head,  Arthur 
Webb,  Jim  Head's  little  boy,  and  Dave  Mit- 
chell riding  in  a  buggy,  and  that  he  purchas- 
ed two  bottles  of  whisky  from  them;  that 
he  obtained  the  whisky  from  Arthur  Webb. 

Arthur  Webb  testified  to  the  sale  made  te 
Crutchfield,  and  that  Jim  Head,  Jim  Head's 
little  son,  and  Dave  Mitchell  were  present 
Arthur  Webb  also  testified  that  he  was  en- 
gaged by  Jim  Head  and  Tom  Head  to  work 
for  them  on  the  farm  and  also  to  sell  whisky 
for  them,  and  that  he  received  a  commission 
of  25  per  cent  for  all  money  paid  him  for 
whisky. 

A  number  of  material  statements  made  by 
Webb  were  proven  to  be  false.  It  was  also 
proven  that  he  stated  that  he  was  to  receive 
$25  a  head  from  the  sherifir  of  Garvin  county 
for  each  whisky  peddler  he  turned  In.  It 
was  proven  that  appellant  was  constable  of 
his  precinct  in  McClain  county  at  the  time 
of  this  alleged  sale  of  whisky. 

[2]  Appellant  was  a  witness  in  his  own 
behalf,  and  denied  in  toto  the  testimony  of 
Arthur  Webb  as  to  bis  having  any  connection 
with  the  sale  of  the  whisky  to  Crutchfield. 
There  was  no  evidence  connecting  appellant 
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with  the  sale  of  the  whisky  to  Crutchfleld, 
except  that  of  Arthur  Webb.  Webb  being  an 
accomplice,  a  conviction  could  not  be  sus- 
tained upon  his  testimonj[,  unless  there  was 
other  evidence  tending  to  connect  appellant 
with  the  offense  committed.  See  Hendrlx  v. 
State,  8  Okl.  Cr.  530,  129  Pac.  78.  There  Is 
testimony  In  the  record  that  at  another  and 
different  time  Jim  Head  did  sell  whisky  to 
another  person,  of  which  appellant  had 
knowledge.  If  appellant  had  been  tried  and 
convicted  for  complicity  In  this  sale  made 
by  Jim  Head  to  such  other  person,  an  entire- 
ly different  question  would  have  been  pre- 
sented; but  as  there  is  no  evidence  in  this 
record  that  appellant  was  in  any  manner 
connected  with  the  sale  of  whisky  made  by 
Arthur  Webb  to  Crutchfleld,  except  the  testi- 
mony of  the  accomplice,  Webb,  and  as  Webb 
was  not  corroborated  in  his  statement  that 
he  (Webb)  was  employed  by  appellant,  or  In 
any  manner  connected  with  him,  we  are  of 
the  opinion  that  the  verdict  is  not  supported 
by  the  testimony,  and  is  contrary  to  the  law. 
The  Judgment  of  the  lower  court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 


ARMSTKONO,    P.    J., 
concur. 


and    DOTLBk    J., 


GORMAN  V.  STATa 

(Criminal  Court  of  Appeals  of  Oklahoma.    Ma; 

7,  1913.) 

(SyUalus  hy  the  Court.) 

1.  Cbiminai,  Ll4.w  (8  106U*)  — Appeal  — Time 

OP  Taking. 

Tlie  stfltiite  limHinfc  tiie  time  within  which 
appeals  can  be  taken  to  this  coart  is  mandatory : 
and,  where  couusei  delay  iM?rfeeting  an  appeal 
until  tlie  last  moment,  they  do  so  at  their  peril, 
and  if  the  time  for  taking  an  appeal  has  ex- 
pired, before  the  appeal  is  perfected,  this  court 
is  without  power  to  do  otherwise  than  dismiss 
the  appeal. 

[Kd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  gS  2691-2t)09;  D«ec.  Die.  | 
10»».«] 

Z  Crimiktai.  Law   (|  1099»)—AppbaI/— Case- 
Made. 

If  there  is  any  question  about  making  and 
serving  a  case-made  within  the  time  provided  by 
law,  counsel  desirina  to  appeal  should  file  in 
this  court  a  transcript  of  the  record  and  a  pe- 
tition in  error,  and  thereby  perfect  their  ap- 
peal. After  this  court  has  acquired  jurisdiction 
of  the  case,  it  ha«  the  power  to  extedd  the  time 
for  preparing  and  filing  the  case-made. 

[EM.  Note. — For  other  cases,  see  Criminal 
1-nw,  Cent.  Dig.  $S  2800-2880;  Dec.  Dig.  { 
loot).*] 

Appeal  from  Superior  Court,  jpottawatomie 
County;  G.  0.  Abernathy,  Judge. 

Claud  Gorman  was  convicted  of  murder, 
and  appeals.    Dismissed. 

F.  H.  Riley  and  J.  T.  Williams,  both  of 
Shawnee,  for  appellant.  Smith  C.  Matson, 
Asst.  Atty.  Gen.,  for  the  State. 


FURMAN,  J.  The  Judgment  in  this  case 
was  rendered  against  appellant  on  the  6th 
day  of  February,  1911.  The  petition  in  error 
and  case-made  were  not  filed  in  this  court 
until  the  5th  day  of  September,  1911,  nearly 
a  month  after  the  six  months  provided  by 
law  for  perfecting  appeals  in  felony  cases 
had  expired. 

Counsel  for  appellant  have  filed  a  motion 
requesting  this  court  to  direct  the  clerk  of 
the  court  to  correct  the  record,  and  make  it 
show  that  the  petition  in  error  and  case- 
made  were  filed  in  court  on  the  5th  day  of 
August,  1911.  In  support  of  this  motion, 
they  show  by  the  afBdavit  of  one  of  the  attor- 
neys for  appellant  and  also  by  the  afildavlt 
of  the  agent  of  the  American  Express  Com- 
pany at  Shawnee,  Okl.,  that  on  the  4th  day 
of  August,  1911,  the  petition  in  error  and 
case-made  were  deposited  with  the  agent 
of  the  American  Express  Company  at  Shaw- 
nee, Okl.,  for  transportation  to  the  clerk  of 
this  court,  properly  directed  to  the  clerk 
of  this  court,  and  that,  if  the  express  com- 
pany had  performed  its  duty,  said  case-made 
and  petition  in  error  would  have  been  de- 
livered to  the  clerk  of  this  court  on  the  5th 
day  of  August.  1911,  within  six  months  from 
the  date  of  the  final  Judgment  allowed  by 
law  for  appeals  in  felony  cases,  and  that 
through  some  Inadvertence  or  mistake  on 
the  part  of  said  express  company  said  case- 
made  and  petition  in  error  were  miscarried 
by  the  American  Express  Company,  and  were 
not  delivered  to  the  clerk  of  this  court  but 
were  sent  to  the  dty  of  Chicago,  111.,  and 
were  returned  to  the  agent  at  Shawnee  on  the 
26th  day  of  August,  1911,  after  the  time  bad 
expired  for  filing  said  petition  in  error  and 
case-made  with  the  clerk  of  this  court. 

It  is  contended  by  counsel  for  appellant 
that  for  these  reasons  the  court  should  order 
the  petition  in  error  and  case-made  to  be 
filed  as  of  date  of  August  5,  1911.  In  sup- 
port of  this  contention  counsel  in  their  brief 
say:  "Suppose  a  case-made  In  a  capital  case 
In  which  a  man  is  condemned  to  death  reach- 
es the  clerk's  office  two  days  before  the  time 
for  filing  has  expired,  and  the  clerk  negli- 
gently failed  to  file  It  until  one  day  after  the 
expiration  of  the  tfme  fixed  by  statute  for 
filing  the  appeal.  Under  the  contention  of 
the  state  the  man  must  die  because  fhe  clerk 
failed  to  perform  his  duty.  It  is  no  answer 
to  this  illustration  to  say  such  a  thing  would 
not  occur  or  happen,  and  the  argument  Is  an 
extreme  one  and  beyond  all  probability.  It 
could  happen,  and  it  might  happen.  Of 
course,  the  presumption  is  that  it  would  not 
happen,  but  It  might  Then  under  such 
circumstances  wliat  would  be  the  duty  of 
this  court?  Certainly  this  court,  like  nearly 
every  other  court  that  has  passed  on  this 
question,  would  take  the  reasonable  and 
heroic  position  that,  inasmuch  as  the  record 
reached  the  clerk's  office  in  time,  construc- 
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tively  It  was  filed,  a4d  the  time  lost  is  not 
counted.  Thla  Is  a  very  serious  matter,  and 
sUould  not  be  treated  lightly  or  as  if  it  was 
a  bootlegging  case  or  some  other  misdemean- 
or. It  is  true  that  the  abore  Illustration  Is 
hypothetical,  but  It  points  out  the  danger 
of  such  an  immutable  rule  for  which  the 
eitate  Is  contending."  Under  the  illustration 
presented  by  counsel  for  appellant,  the  court 
would  treat  the  case-made  and  petition  in 
error  as  having  been  filed  at  the  time  it  came 
into  the  possession  of  the  clerk  of  the  court, 
and  would  direct  an  order  to  that  effect, 
because  the  clerk  of  the  court  is  the  agent 
of  the  court  and  depositing  a  case-made  and 
petition  in  error  with  said  clerk  would  in  ef- 
fect be  the  filing  of  the  papers,  and  no  fur- 
ther action  would  be  required  on  the  part  of 
the  appellaat.  But  this  illxistration  has  no 
application  to  the  facts  stated.  The  express 
company  was  In  no  sense  of  the  word  the 
agent  of  the  court,  and  the  court  is  in  no 
manner  responsible  for  Its  neglect  of  duty. 
When  the  appellant  deposited  the  case-made 
In  the  office  of  the  express  company,  he  there- 
by constituted  such  express  company  his 
agent  for  the  prompt  delivery  of  such  pack- 
age to  the  clerk  of  this  court  Any  negli- 
gence on  the  part  of  tbe  express  company 
was  therefore  the  negligence  of  appellant 

[2]  Parties  desiring  to  appeal  in  felony 
cases  have  six  mouths  within  which  to  per- 
fect their. appeals.  If  there  is  any  question 
about  perfecting  a  case-made  within  this 
time,  counsel  for  appellant  should  file  a 
tmnscript  of  the  record  with  the  petition  in 
error  in  this  court,  and  thereby  perfect  the 
appeal.  This  court,  having  acquired  juris- 
diction of  the  case,  would  then  have  the 
power  and  right  to  extend  the  time  for  filing 
the  case-made. 

[1]  The  time  prescribed  by  law  for  per- 
fecting an  appeal  is  mandatory.  The  law 
provides  no  exceptions,  and  no  court  has 
the  power  to  extend  such  time.  See  Farmer 
V.  State,  5  OkL  Cr,  151, 114  Pac.  753;  Musick 
V.  States  5  OkL  Cr.  608,  115  Pac.  377 ;  Kana- 
maya  v  State,  6  Okl.  Cr.  208,  118  Pac.  151; 
Green  v.  State,  7  OkL  Cr.  5,  12Q  Pac.  1037; 
Bethel  V.  State,  7  OkL  Cr.  36,  121  Pac.  792; 
Billus  T.  State,  7  OkL  Cr.  37,  121  Pac.  790: 
Drake  v.  State,  7  OkL  Cr.  313,  123  Pac.  568; 
Kinnon  v.  State,  7  OkL  Cr.  320,  123  Pac.  567. 
Where  counsel  delay  perfecting  an  appeal 
until  the  last  moment,  they  do  so  at  their 
perlL  and,  if  the  time  expires  before  said 
appeal  is  perfected,  this  court  is  without 
power  to  grant  relief.  In  the  case  of  Dobbs 
T.  State,  6  Okl.  Cr.  485,  115  Pac.  372,  this 
<^urt  said:  "While  It  is  true  that  an  appeal 
is  a  constitutional  right,  yet  it  is  subject 
to  legislative  regulation,  and  a  failure  to 
comply  with  the  legislative  provisions  touch- 
^g  this  matter  is  fatal  to  an  appeal.  Attor- 
neys coipplaln  that  the  laws  relating  to  ap- 
peala  are  entirely  too  strict  and  rigid.    We 


think  that  directly  the  opposite  is  true.  The 
writer  of  this  opinion  for  many  years  prac- 
ticed law  in  Texas,  where  the  statement  of 
facts  and  bill  of  exceptions  had  to  be  pre- 
pared and  placed  in  the  bands  of  the  trial 
judge  not  later  than  10  days  after  the  ad- 
journment of  the  court  in  which  the  case 
was  tried.  We  had  no  stenographers  then, 
and  this  work  had  to  be  done  by  the  lawyers 
themselves,  and  from  memory  alone.  The 
writer  nfever  had  the  least  dlBiculty  In  get- 
ting up  any  of  his  records.  The  reports  of 
the  appellate  courts  of  Texas  will  show  that 
very  few  defective  records  are  filed  In  those 
courts.  When  lawyers  know  that  work  of 
this  kind  must  be  done  'right  now,'  it  will 
not  only  be  done  promptly,  but  will  also  be 
done  correctly.  On  the  other  hand,  if  attor- 
neys have  mouths  In  which  to  have  their 
records  made  up,  and  then  have  the  assist- 
ance of  a  stenographer  in  preparing  this 
work,  they  often  put  the  work  off  until  the 
very  last  moment,  when  it  is  apt  to  be  hur- 
riedly and  carelessly  done,'  and  many  mis- 
takes will  be  made,  Wh^n  this  case  was 
tried,  the  attorneys  had  one  year  within 
which  to  perfect  their  appeals.  In  this  case 
counsel  took  all  of  this  time.  To  the  length 
of  time  which  the  appellant  had  within 
which  to  perfect  bis  appeal  must  be  attrib- 
uted the  fatal  errors  that  were  made  in 
the  preparation  of  the  case-made  and  the 
transcript  of  the  record.  If  the  law  liad  re- 
quired this  work  to  have  been  done  promptly, 
the  chances  are  ten  thousand  to  one  that  It 
would  have  been  done  correctly.  A  very 
large  per  cent,  of  tJie  records  that  are 
brought  to  this  court  and  the  Supreme  Court 
of  this  state  are  in  a  fatally  defective  condi- 
tion, as  Is  evidenced  by  the  large  number  of 
dismissals  which  have  been  entered  in  each 
court  We  think  that  the  length  of  time 
granted  by  the  law  in  which  appeals  may  be 
perfected  is  largely  responsible  for  this." 
The  motion  to  dismiss  the  appeal  Is  there- 
fore sustained,  and  the  appeal  Is  dismissed, 
with  directions  to  the  trial  court  to  proceed 
with  the,   execution  of  Its  Judgment 

ARMSTRONG,    P.    J.,    and    DOXLE,    J, 
concur. 


GRKENWOOD  v,  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

May  7,  l»ia) 

fSyllahui  hy  the  Court.) 

Intoxicating  Liquobs  (J  236*)  —  Illeoai. 

Sale— Prima  Facie  Evidence. 

The  payment  of  the  epwial  tax  required  of 
liquor  doalera  by  the  I'nited  States  by  a  defend- 
ant constitutos  prima  facie  evidence  of  an  in- 
tention thenceforth,  during  the  term  of  the  li- 
cense, to  violate  the  prohibition  la^< 

I  Ed.  Note. — For  other  onBes.  see  Intoxicating 
T-imiors,  Cent  Dig.  §$  30O-.^>22;  Dec  Dig.  $ 
2:!ti.«] 
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AtiitMI  trtoa  ttOm  Oonn^  Court;  K.  J. 
Gnbser,  mag*,. 

W.  A.  €Sre«&wood  wad  eo&vlcted  of  vlolat- 
Ins  the  prohibitory  I&ir,  and  appeals.  Af- 
llimed. 

DavidBon  A  WlUlams,  of  Tulsa,  for  plain- 
tiff In  error.  Chas.  West,  Atty.  Gen.,  Smith 
C.  Matson,  Aast  Atty.  Gen.,  and  Jos.  L.  Hull, 
8p.  Asst  Atty.  Gen.,  for  the  State. 

DOTIjB,  J.  The  plaintiff  111  error  was 
convicted  In  the  county  court  of  Tnlsa  coun- 
ty on  October  31,  1911,  of  the  offense  of  un- 
lawfully having  In  his  possession  tntozlcat^ 
Ing  liquors  with  Intent  to  violate  the  pro- 
hibitory law.  To  reverse  the.  Judgment  there 
was  filed  In  this  court  December  21,  1911,  a 
petition  In  error  With  case-made. 

Various  errors  are  assigned,  none  of  which 
we  deem  It  necessary  to  discuss,  for  the  rea- 
son that  It  appears  from  the  testimony  of 
the  defendant  as  a  witness  on  his  own  be- 
half that  he  Is  guilty  of  the  offense  charged. 
The'  defendant  admitted  the  payment  of  the 
iveclal  tax  required  of  liquor  dealers  by  the 
UBtted  States,  which  detignated  his  place 
of  business  as  the  place  where  the  Intoxi- 
cating Uqners  were  found,  and  he  admitted 
"that  he  had  run  that  joint  awhile."  The 
term  of  the  government  lieense  did  not  ex- 
pire ontll  the  end  of  the  following  June. 
Bv«]i  it  the  ease  was  dose,  the  several  as- 
signments of  error  are  of  snch  it  trivial  char- 
acter as  to  be  ■ndeservlns  of  any  considera- 
tion. 

The  jBdgment  la  therefore  afflrated. 

ARMSTBONG,  P.  .J.,  and  FURMAN,  J., 
concur. 

9   Okl.  Cr.  34S) 

GILBRBATH  v.   8T.\TB. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

May  10,  1913.) 

(BvU«iu$  hy  ih»  Oeurk) 
Cbiminai.  liAW  (i  1069*)— Apfka]>-Timx  or 
Taking. 

Where  an  appeal  la  not  taken  within  the 
time  prescribed  by  the  statate,  this  court  is 
without  jnrisdicUon  to  review  the  judgment. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Imw,  Cent  Dig.  {)  2691-2699;  Dec.  Dig.  | 
10e9.»] 

4ppeal  from  Greer  County  Court;  Jarret 
Vott,  Judge. 

Jim  Gilbreath  was  convicted  of  violat- 
ing the  prohibitory  law,  and  appeala  DL»- 
missed. 

John  i<:vana  and  J.  L.  Carpenter,  both  of 
Mangum,  for  plaintiff  in  error.  Chas.  West, 
Atty.  Gen.,  and  O.  J.  Davenport,  of  Okla- 
homa City,  for  the  State. 

PER  CDBIAM.  The  plaintiff  in  error  was 
convicted  on  an  information  which  charged 
he  did  unlawfully  sell  whisky,  and  in  ac- 


cordance with  the  verdlet  of  tb*  Jnry  waa 
sentenced  to  serve  a  term  of  six  months  in 
the  county  jail  and  to  pay  a  fine  of  $500. 
The  judgment  and  sentence  was  entered 
September  17,  1912.  From  the  judgment  an 
appeal  was  attempted  to  be  taken  by  filing 
in  this  court,  January  15,  1913,  a  petition  la 
error  with  case-made. 

The  Attorney  General  has  filed  a  motion 
to  dismiss  the  appeal  herein,  and  as  grounds 
therefor  says:  "That  this  Is  an  attempted 
appeal  from  a  conviction  for  violation  of  the 
prohibitory  laws ;  that  the  judgment  was  en- 
tered on  September  17,  1912,  at  which  time 
defendant  was  given  30  days  In  which  to 
make  and  serve  a  case-made,  to  be  filed  In 
this  court  within  60  days  from  said  date; 
that  thereafter  on  October  14th  an  exten- 
sion of  30  days  was  made,  'making  in  all  60 
days  from  the  date  of  judgment  and  s^i- 
tence  herein,  In  which  to  make,  serve,  have 
settled  and  signed,  and  for  filing  his  appeal 
to  the  Criminal  Court  of  Appeals  of  the 
state  of  Oklahoma';  that  thereafter,  on  No- 
vember 15th,  an  order  was  made  granting  de- 
fendant 30  days  from  said  date,  'making  In 
all  00  days  from  the  time  and  date  upon 
which  the  motion  of  the  defendant  for  a  new 
trial  herein  was  held,  in  which  to  make^ 
serve,  have  signed  and  settled,  and  filed  case- 
made  in  said  cause,  and  in  which  to  perfect 
appeal  herein  of  said  cause  to  the  Criminal 
Court  of  Appeals  of  the  state  of  Oklahoma' ; 
that  thereafter,  on  December  14th,  an  order 
was  made  allowing  defendant  ten  days  from 
said  date  In  which  to  perfect  appeal,  said 
time  being  allowed  to  make,  serve,  have  sign- 
ed and  settled,  and  for  filing  case-made  la 
the  court  below  and  In  this  court ;  that  said 
petition  In  error  and  case-made  were  not  fil- 
ed in  this  court  within  the  ten  days  last 
above  named,  but  filed  long  thereafter,  to 
wit,  January  16,  1913."  No  answer  to  this 
motion  has  been  filed,  and  no  response  made 
thereto. 

It  appearing  from  the  record  that  the  mo- 
tion to  dismiss  Is  well  taken,  the  appeal  Is 
dismissed,  and  the  cause  remanded  to  the 
county  court  of  Greer  county,  with  dlreo- 
tion  to  enforce  Its  judgment  and  sentence 
therein. 

(»  OM.  Cr.  tm 
ROGERS   V.   STATB. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
May  1,  1913.) 

(Syllabui  by  the  Court.) 

1.  Cbiminai.  Law   (|  116S*)— Habuiass  filn- 

BOR— Evidence. 

The  admission  or  exclusion  of  testimony 
which,  in  the  light  of  subsequent  developmenfci 
during  the  trial,  indicates  conclusively  that  no 
injury  did  or  could  have  resulted  is  not  ground 
for  reversal  of  a  judgment. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Tjaw,  Cent  Dig.  |$  3124,  3125,  8129-3136, 
3144;    Dec.  Dig.  |  llCa*) 
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Z.  CnnnTTAi,   l!iAw   (|  1169*)— TeiaIi— Admib- 

SION   OF   BVIDENCK— CUEI    O^   EbBOB. 

The  admiEaion  of  teEtimony  which  ii  of 
donbtful  competency,  and  which  is  afterwards 
by  the  court  excluded  out  of  an  abundance  of 
caution,  ii  not  error  sufficiently  prejudicial  to 
justify  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
•Law,  Cent.  Dig.  Sl  754,  3088,  3130,  3137-3143; 
Dec.  Dig.  i  1169.*] 

S.  Criminal  Law  (S§  622,  673*)— Severance 
— Right— Joint    TbiaXt— JSvidencb— Admib- 

8IBI UT?. 

(a)  When  two  persons  are  jointly  charged 
with  the  commission  of  an  offense  against  the 
laws  of  this  state,  if  such  ofCense  is  a  felony, 
they  are  entitled  to  separate  trials  if  tbey  so 
demand,  as  provided  by  statnte. 

(b)  When  persons  who  are  jointly  charged 
with  a  felony  are  jointly  tried,  testimony  which 
is  admissible  as  to  one  and  inadmissible  as  to 
the  other  is  properly  admitted,  when  limited  in 
its  effect  by  instructions  from  the  court  to  the 
jury  confining  it  to  the  particular  defendant 
against  whom  it  is  admissible ;  and  this  is  the 
rule  even  though  the  testimony  introduced  is 
toefa  that,  were  the  complaining  accused  on  sep- 
arate trial,  it  would  have  been  reversible  error 
to  admit  tiie  same  as  against  him. 

[Ed.  Note,— For  other  cases,  see  Criminnl 
Law,  Cent  Dig.  H  1380-1383,  1385,  1386, 
138^1390,  1597,  1872-1876;  Dec.  Dig.  {{  622, 
673;*   Witnesses,  Cent  Dig.  g  248.] 

Appeal  from  DlBtrlct  Court,  Love  County; 
StUweU  H.  Russell,  Judge. 

Ance  Rogers  was  convicted  of  murder,  and 
appeals.    Afflrmed. 

Eddleman  &  Graham,  of  Marietta,  for 
plaintiff  In  error.  Smith  C.  Matson,  Asst 
A.tty.  Gen.,  for  the  State. 

ARMSTRONG,  P.  J.  The  plaintiff  In 
error,  Ance  Rogers,  was  tried  and  convicted 
at  the  June,  1911,  term  of  the  district  court 
of  Love  county  on  a  charge  of  murder,  and 
his  punishment  fixed  by  the  court  at  im- 
prlBonmeut  for  life  in  the  state  penitentiary. 
'  A  complete  synopsis  of  the  testimony  was 
prepared  and  submitted  by  the  Assistant  At- 
torney General  in  his  brief  on  behalf  of  the 
state,  which  brief  was  filed  several  months 
before  any  brief  was  filed  on  behalf  of  the 
accused,  and  do  objections  to  its  accuracy  or 
fairness  have  been  made  or  suggested  by 
counsel  for  the  accused.  We  adopt  the 
synopsis  for  the  purposes  of  this  opinion. 

Will  Riley,  on  behalf  of  the  state,  testified 
that  be  lived  at  Marietta;  was  tn  the  cat- 
tle business;  that  he  knew  Henry  Taylor 
in  his  lifetime;  had  known  him  for  four  or 
five  years ;  during  part  of  that  time  that  he 
had  been  in  this  witness'  employ;  that  he 
was  killed  on  the  10th  day  of  April,  1911, 
and  that  at  the  time  of  his  death  he  was 
working  for  witness;  that  he  knew  Ance 
and  Mart  Rogers  and  also  their  father,  R.  L. 
Rogers;  that  R.  L.  Rogers  lived  on  Rock 
creek  about  four  miles  west  of  Marietta, 
close  to  the  road;  that  at  the  time  of  his 
death  Taylor  was  batching  with  one  Mike 
Freeman  on  witness'  farm  about  a  mile  north 
of  where  Rogers  lived ;  that  on  the  Monday 


of  the  killing  Taylor  mm  to  go  about  four 
miles  south  of  Rogers'  house  down  on  Rock 
creek  to  get  a  load  of  com  to  feed  cattle 
with ;  in  going  down  there  It  was  necessary 
to  go  by  Rogers'  house,  and  also  necessary 
to  pass  there  returning ;  that  the  road  down 
to  where  this  corn  was  kept  was  right  down 
in  the  bed  of  the  creek,  which  runs  west  of 
where  Rogers  lived  about  100  yards,  running 
north  and  south ;  that  there  was  timber  and 
brush;  that  the  road  was  within  26  or  30 
feet  from  the  bank  of  the  creek ;  that  there 
used  to  be  an  old  road  that  ran  from  Rogers' 
store  or  residence  in  a  southwesterly  direc- 
tion down  towards  the  creek;  this  road  has 
been  fenced  up;  that  the  deceased,  Taylor, 
was  a  man  about  60  years  of  age,  and  on  the 
day  of  the  killing  was  driving  a  span  of 
mulee,  one  a  little  iron  gray  and  the  other 
a  kind  of  yellow  colored  mule;  that  on  the 
day  he  was  killed  be  was  hauling  a  load  of 
corn  and  had  on  extra  side  boards  on  the 
wagon,  and  the  spring  seat  necessarily  would 
have  been  about  six  feet  from  the  ground. 
Witness  also  saw  the  deceased  the  next  day 
after  the  killing,  and  described  the  wounds 
upon  his  head. 

Mike  Fre^nan,  for  the  state,  testified  that 
he  was  19  years  old;  that  he  lived  on  WIU 
Riley's  place  six  miles  west  of  Marietta; 
that  he  knew  Henry  Taylor  during  his  life- 
time; that  he  was  shot  on  Monday  In  the 
early  part  of  April,  1911;  that  on  the  Sun- 
day before  the  Monday  on  which  Taylor 
was  killed  Mart  and  Ance  Rogers  and  Leon- 
ard Hensiey  came  out  to  where  this  witness 
and  Taylor  were  batching — two  of  them  were 
riding  horses  and  one  of  them  was  riding  a 
mule — about  2  o'clock  in  the  afternoon ;  they 
came  up  there  and  said  they  had  come  to 
straighten  about  that  bridle  business;  they 
started  to  raise  a  racket  and  tried  to  get  Mr. 
Taylor  to  leave  the  house,  called  him  Tile 
names,  and  told  him  If  he  would  leave  the 
house  they  would  whip  him;  Ance  Rogers 
said  this;  he  was  mad.  Taylor  refused  to 
go,  and  Ance  told  him  to  meet  htm  down  oa 
the  creek,  and  Taylor  said,  "No;"  he  would 
not  meet  him  down  therei  "This  was  about 
a  mile  from  Rock  creek.  He  had  a  bridlt 
taken  on  the  Saturday  before  this,  and  Tay- 
lor had  told  me  that  the  Rogers  boys  and 
Hensiey  were  the  only  people  who  were  by 
there  the  day  the  bridle  was  missed,  and 
he  had  been  over  to  the  Rogers  house  and 
looked  for  it  t)efore  they  got  out  there  on 
that  Sunday.  This  was  over  a  week  before 
the  killing.  On  the  day  of  the  killing  Mr. 
Taylor  and  I  went  over  to  feed  a  bunch  of 
cattle  about  two  miles  east  of  Rock  creek, 
and  Mr.  Taylor  went  down  on  the  creek  to 
get  a  load  of  corn.  He  was  in  a  wagon.  I 
went  over  to  the  pasture  on  horseback.  I 
left  him  l)etween  8  or  9  o'clock  in  the  morn- 
ing. In  going  Mr.  Taylor  had  to  pass  by, 
Rogers'  house  and  go  down  the  Rock  creek 
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poad.  1  went  down  to  where  Mr.  Taylor 
went  for  com  about  12  o'clock  that  day,  but 
did  not  see  Mr.  Taylor.  However,  I  learned 
that  he  had  been  there  and  left  It  was 
about  2  o'clock  that  afternoon  that  I  learned 
of  Us  death." 

Hendricks  Freeman,  for  the  state,  testified 
that  he  worked  on  the  ranch  of  Jim  Rose, 
and  was  a  brother  of  Mike  Freeman;  that 
he  was  acquainted  with  the  defendants,  Ance 
Rogers  and  Mart  Rogers,  and  also  that  he 
knew  Mr.  Taylor  in  his  lifetime;  that  on 
the  Sunday  week  before  the  killing  of  Tay- 
lor he  saw  the  defendant  and  Leonard  Hen- 
sley  at  Taylor's  house,  and  beard  the  con- 
versation between  them  and  Mr.  Taylor 
about  the  larceny  of  the  bridle  and  the 
threats  that  were  made  by  Ance  Rogers 
against  old  man  Taylor,  and  in  this  respect 
the  witness'  testimony  is  not  materially  dif- 
ferent from  that  of  his  brother,  Bflke  Free- 
man,  heretofore  quoted. 

Lon  O'Dell,  for  the  state,  testifled  that  he 
was  18  years  old;  lived  about  six  or  eight 
miles  west  of  Marietta,  and  worked  for 
J.  E.  Rose.  This  witness  also  testifled  as  to 
being  present  at  Taylor's  house  on  the  Sun- 
day before  the  killing,  and  heard  the  dispute 
between  Ance  Rogers,  Mart  Rogers,  Leonard 
Hensley,  and  old  man  Taylor.  His  testimony 
is  not  materially  different  from  that  of  other 
witnesses  for  the  state  who  were  present  at 
that  time. 

Anderson  Rackley,  for  the  state,  testifled 
to  the  same  conversation. 

Jesse  Hamilton,  for  the  state,  testified  that 
he  Uved  out  west  on  Rock  creek ;  bad  been 
living  there  since  last  Christmas  on  Rogers' 
place,  the  father  of  the  defendants ;  that 
he  Uved  about  150  yards  from  the  store  of 
IMck  Rogers;  that  he  remembers  the  morn- 
ing Henry  Taylor  was  killed;  that  he  left 
home  about  half  hour  by  sun  that  morn- 
ing, went  over  by  Uncle  Dick  Rogers'  house, 
and  then  rode  down  In  the  field  to  split  stove 
wood ;  when  he  got  over  to  Rogers'  house 
Uncle  Dick  and  the  boys  were  there,  and 
that  Just  before  he  left  Mr.  Thaxton  stop- 
ped in ;  that  he  saw  Mart  and  Ance,  and 
that  Hensley  was  putting  a  saddle  on  his 
horse  Just  before  he  got  to  the  house;  he 
stopped  there  a  very  short  time;  that  he 
was  working  about  200  yards  south  of  Rog- 
ers' house  that  day;  that  when  he  left 
Rogers'  house  there  was  nobody  there  but 
Uncle  Dick  Rogers  and  Ance  and  Mart 
Rogers  and  Leonard  Hensley  and  Mr.  Thax- 
ton; he  thinks  that  Leonard  Hensely  left 
about  the  time  he  did,  but  did  not  pay  any 
attention  to  that;  that  the  place  where  he 
was  working  that  day  was  about  150  yards 
east  of  Rock  creek;  that  after  he  went  out 
there  to  work  he  saw  the  defendants,  Ance 
Rogers  and  Mart  Rogers,  come  down  towards 
the  fence  along  Rock  creek  to  work ;  that  he 
first  saw  them  up  there  along  the  road  work- 
ing on  the. fence;  this  was  about  an  hour 


after  the  witness  had  left  Rogers'  house; 
that  he  never  saw  anybody  else  exc^t  these 
two  defendants;  did  not  pay  much  atten- 
tion, as  he  was  at  work;  he  noticed  these 
defendants  driving  posts;  did  not  notice 
whether  any  of  them  had  any  weapon  or 
not;  the  fence  had  been  built  along  there, 
but  was  not  finished;  the  last  of  the  fence 
was  not  put  up,  and  a  oow  could  walk  In 
and  out  of  it ;  the  wires  were  not  stretched ; 
that  the  witness  remained  down  in  the  field 
until  about  12  o'clock  that  day;  that  he 
heard  a  shot  fired;  never  saw  who  fired  It, 
but  saw  the  smoke  of  the  gun;  this  smoke 
was  right  up  dose  to  the  road  along  where 
the  witness  had  seen  the  boys  at  work.  "I 
think  this  was  about  11  o'clock.  I  left  the 
field  about  a  half  hour  after  that  to  go  to 
my  dinner.  In  a  minute  or  two  after  the 
shooting  I  saw  Mart  Rogers  and  Ance  Rog- 
ers  going  across  the  field  toward  Uncle 
Dick's  house.  When  I  first  noticed  them, 
they  were  about  20  or  30  yards  from  where 
I  saw  the  smoke  of  the  gun,  and  about  100 
yards  from  Rogers'  house.  They  were  vmlk- 
ing  pretty  peart  I  saw  something  on  the 
shoulder  of  one  of  them.  I  never  paid  any 
attention;  couldn't  tell  what  it  was.  I 
thought  It  was  an  aze  or  some  other  tooL 
I  don't  know  how  long  It  was  after  I  saw 
the  Rogers  boys  going  down  to  the  fence 
untU  I  heard  the  shot;  it  might  have  been 
an  hour  and  maybe  two  hours.  In  about 
five  or  ten  minutes  after  the  shooting  Mr. 
Thaxton  came  down  to  where  I  was  work- 
ing. He  stayed  about  five  or  ten  minutes, 
and  when  he  started  off  I  asked  him  what 
time  it  was,  and  he  said  five  minutes  until 
12,  or  25;  I  could  not  understand  which. 
He  never  said  anything  to  me  about  the 
killing;  he  started  off  like  he  was  going 
home,  and  I  never  watched  him.  Mart 
Rogers  came  down  there  also  before  I  quit 
work;  It  was  Just  a  little  while  after  Mr. 
Thaxton  had  been  there.  He  did  not  tell 
me  anything  about  anybody  being  killed. 
I  afterwards  went  up  to  Uncle  Dick's  house, 
and  there  I  saw  Mart  and  Ance  and  Uncle 
Dick  In  the  house.  I  asked  what  was  the 
matter  with  Uncle  Dick,  and  Ance  Rogers 
said  they  had  shot  Mr.  Taylor,  or  killed  Mr. 
Taylor,  I  don't  know  which  he  said,  and  I 
asked  him  where  he  was,  and  he  said  'Out 
there  on  the  wagon,'  sort  of  pointing  up 
there  on  the  'side  of  the  hill,  and  I  said, 
'Whereabouts?'  or  something  that  way,  and 
he  said  he  would  show  me.  I  stepped  out 
He  said:  'Here  he  is ;  come  out  here  and  I 
will  show  him  to  you' — and  he  and  Uncle 
Dick  started  out  there.  We  went  out  to 
the  road  where  we  co»ild  see  up  the  road  to 
the  wagon,  and  Ance  says,  'There  he  is  on 
the  wagon.'  Uncle  Dick  says,  *I  don't  see 
him;  where  Is  he?'  and  Ance  says,  'There 
he  is;  don't  you  see  his  legs  there  hanging 
over  the  spring  seat?'  and  then  I  saw  him, 
and  we  went  up  there.    Ance  went  back  to 


Digitized  by 


Google 


9a 


131  PACIFIC  BfiPOBTEB 


(9U. 


the  bou^e.  IfoAnd  Mr.  Taylor  lying  back 
on  (ihe  wagon  wltb  his  feet  over  ttae  spring 
Beat,  and  one  of  the  lines  was  drawn  around 
his  legs.  The  wagon  bad  double  side  boards 
on,  and  was  full  of  com.  His  bead  was 
lying  back  <m  the  corn.  He  was  lying  flat 
on  fats  back.  He  had  t>n  a  white  hat.  His 
bead  was  lying  on  the  hat  We  Just  went 
up  wltWn  three  or  tour  feet  of  the  wagon ; 
didn't  make  any  examination  of  the  wounds. 
Ance  Rogers  made  no  statement  to  me,  ex- 
cept he  told  me  be  shot  him  down  on  Rock 
creek.  The  wagon  was  40  or  50  yards  np 
the  hill  east  of  Rogers'  store  when  I  saw  It. 
The  next  person  I  saw  at  the  wagon  was 
a  fellow  named  Jones.  He  was  worlslng 
some  prisoners  down  on  the  road  there  that 
day.  On  the  afternoon  of  the  IdUlng  I  went 
down  on  Bo<^  creek  with  Mr.  Stanley,  the 
county  attorney,  down  to  where  I  had  seen 
these  boys  chopping  wood,  and  I  saw  Mr. 
Stanley  pick  up  a  knife  down  there — an  old 
knife.  The  knife  was  found  Just  below  Uie 
old  road,  pretty  close  to  a  stump.  There 
was  Just  one  stump  close  by  a  burr  oak,  12 
to  16  Inches  through,  or  a  little  bigger;  I 
never  paid  any  attention.  There  was  some 
trees  dose  there — one  large  oak  tree.  This 
tree  was  about  10  or  15  steps  from  the  road 
and  close  to  the  stump.  I  could  not  tell 
how  far  this  tree  and  this  stump  were  from 
where  I  saw  the  smoke  of  the  gun;  It  was 
In  that  direction.  There  ace  trees  and 
stumps  along  the  road  on  Rock  creek;  -not 
mnch  brush  on  the  east  side  of  the  road." 

Olln  Rhodes,  for  the  state,  testified  that 
he  lived  at  Marietta,  and  that  be  was  city 
marshal;  remembers  the  date  of  the  killing 
of  Henry  Taylor;  that  on  that  date  he  went 
down  to  old  man  Freeman's  on  Rock  creek  in 
an  automobile  with  Dr.  Antry ;  that  In  going 
there  they  passed  Rogers'  bouse  and  went 
down  the  Rock  Creek  road  south  of  there; 
that  the  road  runs  for  a  mQe  or  two  down 
along  the  bed  of  the  creek.  "After  passing 
Rogers'  bouse  going  west,  we  turned  south 
down  Rock  creek  and  went  down  the  creek 
a  mile  and  a  half  or  two  miles.  As  we  were 
going  down  the  creek,  I  seen  two  boys  there 
close  to  Rogers'  farm.  One  of  them  had  a 
post  In  his  band,  and  they  were  working 
on  a  fence.  We  met  several  wagons  that 
day  all  along  the  road,  both  going  and  com- 
ing ;  but  after  we  passed  these  boys  working 
on  the  fence  going  down  to  Mr.  Freeman's 
we  met  a  man  hauling  water ;  bad  barrels 
in  his  wagon.  After  we  bad  gotten  oat  of 
the  bed  of  the  creek  and  went  along  there 
over  the  rough  part  of  the  road  through  the 
thicket,  we  came  back  to  Rock  creek  on  a  rock 
crossing  and  met  there  a  man,  who  went 
east  of  us.  He  was  driving  north.  This 
was  something  like  three-quarters  of  a  mile 
sonth  of  where  we  had  seen  the  boys  work- 
ing on  the  fence.  I  don't  know  what  time 
it  was  when  we  passed  there,  but  when  we 
left   Freeman's    to    start   back   It   was    five 


minutes  of  10  o'iilock.  We  vent  tiack  by  the 
same  road  and  saw  tiiese  defandants  still 
working  on  the  fence.  I  think  they  were 
farther  north  ^  we  went  back  than  tta^ 
were  when  we  went  down,  I  Judge  about  50 
yards.  I  afterwards  learned  that  Mr.  Taylor 
had  been  Idlled  that  day.  After  I  learned 
that,  Mr.  Stanley,  the  coonty  attorney,  and 
I  got  a  team  and  went  out  there.  I  after- 
wards examined  ttae  wounds  on  the  body  of 
Mr.  Taylor.  I  helped  undress  blm.  He  was 
shot  in  the  right  side  of  the  head  about  the 
temple  and  close  to  the  ege,  and  the  shot 
came  out  near  the  nose  and  both  his  eyes 
were  gone.  I  counted  six  boles  in  bis  head; 
they  looked  about  the  size  of  No.  2  buckshot 
to  me."  The  witness  described  the  hat  that 
the  deceased  had  on,  showing  the  shot  marks^ 
and  the  same  was  admitted  in  evidence.  The 
witness  testified  that  ttae  shots  came  out 
higher  than  where  they  entered.  When  the 
deceased  was  undressed,  witness  saw  his 
pockets  examined,  and  there  was  a  small 
penknife  and  a  32  Winchester  cartridge,  a 
pencil,  and  some  matches  taken  out  Witness 
then  gave  measurements  of  wounds  from  the 
distance  to  ihe  point  of  entrance  to  exit, 
etc. 

Tom  Stofel,  tor  the  state,  testified  that  he 
lived  out  west  of  Marietta,  about  a  mile  from 
Rogers'  place;  that  on  the  day  that  Mr. 
Taylor  was  killed  he  went  to  baol  water 
from  the  Rock  Creek  spring,  whieh  was 
about  a  mile  sonth  of  Rogers';  that  going 
to  the  spring  he  bad  to  pass  Rogers'  place 
and  go  down  the  Rock  Cre^  road ;  that  on 
that  day  he  saw  Henry  Taylor,  the  deceased; 
met  him  as  he  ,was  coming  back ;  that  Tay- 
lor had  a  load  lof  corn  and  was  near  the 
ranchhouse;  Taylor  was  tn  a  wagon,  driving 
a  span  of  mules ;  that  after  the  witness  met 
Mr.  Taylor  he  saw  the  defendants  down  on 
Rock  creek.  "It  was  between  a  quarter  and 
a  half  mile  from  ythere  I  saw  Taylor.  Mart 
Rogers  came  down  into  the  creek  after  I 
had  traveled  up  the  coad  In  the  bed  of  the 
creek  about  25  yards.  I  came  on  up  the 
creek,  and  Ance  came  up  the  bank  and  crawl- 
ed under  the  fence,  and  there  was  a  tree  cut 
down,  and  he  walked  in  behind  that  tree 
from  me.  Ele  had  a  gun,  a  doable-barrel 
shotgun,  and  when  he  crawled  under  the 
fence  he  came  on  down  and  walked  in  be- 
hind ttae  tree  Jnat  before  I  got  up  to  him, 
or  when  I  was  about  even  with  him.  He 
checked  up  like  he  was  looking  for  some- 
thing, and  one  of  my  mules  ia  afraid  of  a 
gun,  and  I  watched  blm  more  closely  than  I 
would  have  if  he  had  not  sort  of  checked 
np.  He  had  the  gun  right  np  on  his  arm. 
This  was  in  the  morning  along  about  half 
after  9,  I  guess.  I  met  Olln  Rhodes  and 
*Dr.  Autry  before  I  did  the  Rogers  boys. 
They  were  driving  in  an  automobile  In  the 
same  direction  that  Mr.  Taylor  was  going. 
I  met  them  about  a  quarter  of  a  mile  south 
of  where  the  boys  werg  working.    I  Judge  I 
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passed  tbe  Rosejrs'  store;  going  after  ^hts 
water,  fibout  8  o'clock  that  morning,,  When 
I  passed  there,  these  defendants  were  work- 
ing on  the  house.  Ance  Kogers  never  spoke 
to  me  when  I  passed  hiiq  zaiag  back.  There 
was  about  20  or  25  feet  between  us  when 
he  was  standing  heUod  the  tree  top." 

R.  C.  Baker,  tor  the  state,  testified  that  he 
was  a  county  commissioner  and  Uved  at 
Leon;  that  be  remembered  the  day  that 
Henry  Xaylor  was  killed,  and  heard  the 
shooting;  was  coming  through  the  Rock 
Creelc  bottoms  beyond  the  creek,  about  230 
or  800  yards  on  the  other  side  of  Rogers' 
•tore,  west  of  the  store,  about  150  yards  from 
the  creek.  "After  bearing  the  shot  I  came 
right  on  In  the  buggy  right  across  the  c're^. 
Jim  Hays  was  with  me.  After  I  crossed 
the  creek,  my  attention  was  directed  to  two 
men  coming .  across  the  field  southwest  of 
Rogers*  Joint.  They  were,  angling  across  the 
field  towards  Rogers'  place.  I  did  not  rec- 
ognize them.  One  of  them  was  larger  than 
the  other.  It  looked  to  me  like  one  of  them 
was  carrying  a  gun.  Pretty  soon  after  I  saw 
these  two  men,  I  noticed  a  wagmi  coming.  It 
Iiad  Just  turned  aromid  the  comer  of  this 
field,  the  northwest  corner  of  it  After  tam- 
ing the  corner  it  started  east  towards  Rogers' 
house.  There  were  two'  mules  hitched  to 
the  wagon,  and  they  were  traveling  at  a  fast 
walk.  I  noticed  some  one  lying  in  the  wag- 
on. I  did  not  know  what  it  was  at  first, 
but  the  wagon  kept  going  on,  and  I  noticed 
that  the  man  was  not  paying  any  attention 
to  the  team.  It  ran  over  obstacles  and  Jatred 
around  a  great  deal,  and  I  kept  noticing  tlie 
wagon.  It  went  like  it  was  going  to  tlie 
house,  and  I  suppose  it  went  within  20  or  90 
feet  of  Rogers'  house,  and  I  thought  it  had 
stopped  there;  bwt  as  we  kept  driving  very 
Blow  up  the  hill  directly  1  saw  the  wagon 
come  up  the  hllL  It  came  up  the  hill  on  the 
steep  place,  up  onto  the  main  right  of  way, 
and  when  it  got  to  where  the  road  was 
broad  enough  for  us  to  tnm  to  one  side,  we 
turned  out  on  the  left-hand  side,  and  this 
team  came  up  on  the  side  of  us  next  the 
bank,  and  we  stopped  the  t^m,  and  then 
we  saw  what  was  on  the  wagon.  I  never 
got  out  of  my  buggy.'  I  saw  a  taan  on  the 
wagon  that  looked  like  he  was  mortally 
wounded.  He  was  lying  on  his  back,  seemed 
like  in  the  center  of  the  wagon.  His  feet 
were  iutnglng  up  over  the  spring  seat.  The 
seat  had  turned  up  edgeways.  He  was  Just 
breathing  at  the  time.  I  told  Jim  Mays  to 
go  back  down  to  Rogers'  house  and  see  what 
he  could  find  out,  and  see  wliat  was  to  be 
done.  He  went  down  there,  and  came  back 
In  a  very  few  minutes.  I  did  not  hear  any 
conversation  that  he  had  with  any  one  at 
Rogers'  place.  He  got  In  the  buggy,  and  we 
came  on  to  Marietta  to  get  the  ofi^cers.  I 
saw  that  tbe  man  needed  help.  We  left  the 
wagon  standing  right  where  we  had  stopped 
it.  The  wagon  was  loaded  with  com." 
131  P.-60 


,  Jim  .May^  fpr  the  st&te^  testiiled  that  he 
Uved  at  Iieon,  and  was  a  constable;  that  he 
remembered  the  day  that  Henry  Taylor  was 
killed,  and  heard  tlie  shooting;  that  he  was 
with  11.  C.  Baker  at  the  Ome.  This  wit- 
ness' testimony  is  practically  the  same  as 
that  of  R.  C  Baker,  with  the  addition  of 
what  occurred  when  he  went  down  to  Rogers' 
store  after  discovering  the  man  in  the  wagon 
.dying.  Concerning  his  trip  to  Rogers'  store 
he  had  the  following  to  say:  "I  got  out  of  the 
buggy  and  then  went  down  to  Uncle  Dick's 
Joint  to  get  some  rope,  and  I  seen  Mr.  Thax- 
ton  standing  in  there,  and  I  holloed,  'Hello, 
TJncle  Dick,'  to  him  two  or  three  times;  I 
don't  remember  how  many  times  I  holloed. 
I  said,  'There  is  a  dead  man  out  here.'  Mr. 
Thaxtou  says,  'A  dead  man!'  I  says,  'Tes; 
a  I^an  has  been  shot;'  and  by  that  time 
Uncle  Dick  Rogers  came  up  to  the  door  fac- 
ing and  leaned  up  against  the  door  facing, 
and  pointed  his  left  hand  out  this  way,  and 
he  said:  'Walk  on  away  from  here;  go  on 
up  the  hill;  ^et  out  and  go  on  all  of  you' — 
two  or  three  times.  I  saw  two  or  three  other 
people  in  Rogers'  place  at  that  time  besides 
Uncle  Dick  and  Mr.  Thaxton.  I  could  not 
tell  who  they  were.  I  think  one  of  them  was 
Mart  Rogers.  Somebody  had  a  bottle  of 
whisky  in  his  hand.  I  tlilnk  it  was  Mr. 
Thaxton.  After  Uncle  Dick  spoke  to  me  this 
way,  I  went  up  the  hill  and  got  into  the  bug- 
gy and  came  on  to  Marietta  and  reported  it 
to  the  sheriff,  and  I  got  in  the  buggy  with 
Bo  Blake,  deputy  sheriff,  and  went  back  to 
the  scene  of  the  tragedy.  When  I  got  back 
out  there,  the  wagon  was  Just  about  where  it 
was  when  I  left  it,  and  Uncle  Dick  Rogers 
and  some  man  was  standing  sort  of  at  tbe 
back  end  of  the  wagon.  I  stayed  in  the  bug- 
gy while  Mr.  Blake  went  down  to  the  Joint. 
When  Jie  came  back  up  to  where  I  was  at 
the  wagon,  I  wanted  to  move  the  dead  man 
around,  and  I  raised  up  the  slicker  which 
was  on  the  front  end  of  the  wagon,  and  when 
I  looked  under  it  I  saw  a  gun.  The  slicker 
was  doubled  up  in  the  front  end  of  the  wag- 
on, and  the  spring  seat  had  fallen  over  the 
end  of  the  slicker.  The  pistol  was  lying 
down  under  the  slicker.  I  did  not  examine 
it  to  see  its  condition.  I  gave  the  pistol  to 
Bo  Blaka  It  seemed  to  be  a  44  or  45  frame 
revolver.  The  body  was  taken  down  to 
Fraer's  undertaking  establishment." 

R.  p.  Baker,  for  the  state,  recalled,  testi- 
fied that  the  shooting  occurred  about  11 
o'clock,  perhaps  a  Uttle  bit  before  11. 

W.  H.  Hartman,  for  the  state,  testified  that 
he  lived  at  Leon,  and  on  the  day  of  the  kill- 
ing he  come  to  Marietta,  and  In  coming  to 
Marietta  he  passed  the  Rogers  boys  on  Rock 
creek  about  11:30  In  the  morning;  that  he 
saw  Mr.  Rogers  there;  that  he  had  a  con- 
versation with  Mr.  Rogers  and  learned  that 
Mr.  Taylor  had  been  shot;  that  as  he  left 
the  store  and  came  up  the  hill  he  saw  a 
wagon  and  the  dead  man  on  it.  "This  was 
about  40  or  60  yards  east  of  Rogers'  store. 
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The  body  was  lying  on  a  load  of  corn;  look- 
ed like  the  dead  man  had  been  sitting  on 
the  spring  seat,  and  that  he  just  fell  back. 
The  spring  seat  turned  back,  and  his  knee 
got  over  the  front  of  the  seat.  His  right 
hand  was  lying  down  that  way,  and  hie  left 
hand  was  back  that  way  (indicating).  I  did 
not  stop  at  the  wagon.  When  I  left  the 
wagon.  Uncle  Dick  Rogers  was  there.  I 
was  there  when  Bo  Blake  and  some  other 
man  came  oat  there.  I  saw  Mr.  Mays  pick 
up  the  spllcker  and  the  gun  out  of  the  wagon. 
The  slicker  was  on  the  front  of  the  wagon.  I 
did  not  see  the  gun  until  the  slicker  was 
picked  up.  The  slicker  looked  like  it  had  been 
bundled  up  and  thrown  npon  the  wagon." 

Will  Anglln,  for  the  state,  testified  that  he 
lived  at  Marietta;  that  he  knew  the  defend- 
ants, Ance  and  Mart  Rogers,  and  also  the 
deceased,  Henry  Taylor;  that  on  the  day  of 
the  killing  be  went  out  to  the  scene  with  Bo 
Blake  and  Jim  Maysi  "The  first  thing  I 
saw  was  a  wagon  loaded  with  corn  and  a 
dead  man  lying  on  bis  back  on  top  of  the 
wagon.  This  wagon  was  about  halfway  up 
the  turn  of  the  hill  east  of  Rogers'  house. 
When  we  got  out  there.  Uncle  Dick  Rogers 
and  Mr.  Hamilton  were  six  or  eight  steps 
back  of  the  back  end  of  the  wagon.  We  went 
down  to  Rogers'  house.  Nobody  was  there 
but  Ance  and  Mart  Rogers.  Ance  was  In  a 
little  side  room  putting  on  his  boots.  Mart 
was  sitting  back  in  the  south  end  of  the  room. 
Uncle  Dick  Rogers  went  down  there  with  us. 
Ance  said  that  he  killed  Taylor,  and  was 
ready  to  go.  He  said  he  was  working  on  the 
fence  at  the  time  of  the  killing.  He  did 
not  tell  me  exactly  where  be  was.  He  sim- 
ply said  down  there  by  the  old  road.  Mr 
Blake  asked  for  the  gun  that  the  killing  was 
done  with,  but  Uncle  Dick  Rogers  did  not 
want  to  give  It  up.  We  examined  It,  and  It 
was  still  loaded.  Ance  said  that  he  had  re- 
loaded it.  I  did  not  examine  the  kind  of 
shells  It  was  loaded  with.  Ance  set  out  a  lit- 
tle bottle  of  whisky  and  asked  me  to  take  a 
drink,  and  I  Just  made  the  remark  that  there 
was  not  enough  In  the  bottle  for  all  of  us, 
and  he  just  set  It  back  and  set  out  a  full 
pint,  and  we  all  taken  a  few  sups  out  of  It. 
Bo  Blake  put  the  pint  in  bis  pocket  and  said, 
'I  will  take  that  with  me.'  Ance  got  In  the 
buggj-  with  me,  and  we  drove  on  up  t6  the 
top  of  the  hill  and  stopi)ed  there.  While  I 
was  sitting  there,  I  asked  Ance  to  tell  how 
the  killing  occurred,  and  he  said  that  they 
had  had  some  little  trouble,  some  trouble  over 
a  bridle,  and  that  Mr.  Taylor  had  threatened 
his  life,  and  he  had  come  by  that  morning 
and  told  his  young  brother  that  he  was  fixed 
for  him,  and  asked  where  he  was.  I  don't 
remember  where  his  brother  told  him  that  he 
was.  I  believe  though  he  said  he  was  out 
hunting  a  hawk,  or  something  like  that. 
Ance  said  that  when  Mr.  Taylor  came  up 
with  a  load  of  corn  he  was  down  working  on 
the  fence  and  had  a  shotgun  down  there,  and 
he  had  found  some  squirrels,  or  lib  was  look* 


Jng  for  some  sqnlrrels,  was  how  he  came  to 
have  the  gun  down  there;  and  he  said  Mr. 
Taylor  stopped  and  commenced  cussing  him 
and  made  a  motion.  He  supposed  he  had  a 
gun,  and  he  said  he  just  stepped  back  and 
got  his  gun  from  against  the  tree  as  quick 
as  he  could  and  shot  him.  The  way  Ance 
made  the  motion  to  me,  he  just  throwed  his 
head  down  by  his  side  like  he  was  going  down 
after  a  gun  or  something.  He  said  he  did 
not  see  any  gun  thougli.  Ance  said  that  the 
shotgun  was  loaded  with  No.  2  buckshot  He 
said  the  gun  was  leaning  against  a  tree  near 
where  he  was  at  work.  When  Ance  made  the 
motion  indicating  how  Mr.  Taylor  had  done 
at  the  time  he  shot  him,  Mr.  Blake  was  pres- 
ent" 

Bo  Blake,  for  the  state,  testified  that  he 
was  deputy  sheriff  of  Iiove  county;  that 
he  remembered  the  day  Henry  Taylor  was 
killed;  that  after  the  killing  he  went  out 
to  the  scene  with  Jim  Mays  and  Will  Ang- 
lln; that  he  noticed  the  wagon  and  team, 
the  dead  man  on  It,  and  from  there  went  on 
down  to  Uncle  Dick  Rogers'  house;  the  first 
person  be  saw  was  Mart  Rogers,  and  he 
asked  him  where  Ance  was,  and  he  said 
be  was  In  the  other  room.  "I  walked  into 
the  room,  and  Ance  was  sitting  on  the  edge 
of  the  bed,  and  I  spoke  to  him  and  asked 
what  he  was  doing  out  there,  and  he  said. 
'Nothing  much.'  I  said.  Who  killed  that  old 
man  up  there?'  Ance  said,  'I  did.'  I  asked 
him  what  he  killed  him  with,  and  he  said  a 
shotgun.  I  asked  him  where  he  killed  him, 
and  he  got  up  by  the  door  and  pointed  and 
said,  'I  killed  him  right  down  there,'  point- 
ing down  the  creek.  I  asked  him  what  the 
trouble  arose  over,  and  I  think  he  said 
something  like  this:  That  Taylor  had  in- 
sulted him ;  accused  him  of  doing  something 
or  saying  something.  That  they  had  had 
trouble  before.  Taylor  had  accused  him  of 
doing  things  that  he  did  not  like  to  be  ac- 
cused of,  or  something  to  that  effect  I 
don't  remember  the  exact  language  used. 
I  told  him  I  would  have  to  take  him  with 
me,  and  he  said:  'All  right;  I'm  ready.'  I 
asked  him  where  the  gun  was,  and  be  said. 
'Right  there'  (pointing),  and  I  noticed  three 
guns  up  In  the  corner.  I  reached  and  took 
hold  of  the  shotgun,  and  Uncle  Dick  Rog- 
ers took  hold  of  it  about  the  same  time,  and 
he  said  he  could  not  give  up  his  gun.  I  told 
him  I  would  have  to  take  it,  and  Ance  spoke 
up  and  said,  'He  will  give  It  back  to  you,'  or 
something  to  that  effect.  'Let  him  have  It' 
And  he  turned  it  over  to  me,  and  I  opened 
it  up  and  noticed  that  It  had  not  been  shot ; 
it  had  all  full  shells  in  it ;  and  I  says,  'Ance. 
this  gun  has  not  been  shot,'  and  he  says: 
'Yes;  I  reloaded  it'  I  cut  open  one  of  the 
shells  that  was  in  the  gun,  and  It  was  load- 
ed with  No.  4  buckshot."  (The  gun  and 
shells  were  here  introduced  in  evidence.) 
Witness  also  testified  to  Ance  Rogers  pro- 
ducing the  pint  of  whisky  at  the  bouse;  of 
taking  a  drink,    '^e  went  out  of  the  house 
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and  got  Into  the  buggy,  and  Jim  Mays  was 
sitting  in  the  buggy  lidding  the  lines,  and  I 
told  him  to  get  out  and  drive  that  wagcm 
with  that  old  man  in  it  up  on  the  top  of 
the  hill,  and  Mr.  Anglin  and  Ance  and  my- 
self got  into  the  buggy.  When  we  got  to 
the  top  of  the  hill,  we  stopped,  and  I  got 
out  and  straightened  the  dead  man  out  on 
the  wagon  and  then  drove  on  down  to  a  fel- 
low by  the  name  of  Thaxton,  and  put  him 
in  the  wagon.  There  was  a  slicker  and  a 
six-shooter  on  the  front  end  of  the  wagon. 
1  examined  the  pistol.  It  was  neither  cock- 
ed, nor  had  it  been  shot.  It  was  a  32  caliber 
on  a  45  frame.  I  asked  Ance  how  this  kill- 
ing occurred,  and  he  said  he  was  down  on 
the  creek  fixing  the  fence,  he  and  his  broth- 
er M!art,  and  that  he  went  off  to  hunt  a 
calf,  and  when  he  came  back  Mart  told  him 
that  that  fellow  Taylor  had  passed  by  there 
and  asked  where  Ance  was,  and  Mart  told 
liim  that  be  had  gone  off  hunting  a  calf,  or 
something,  and  Taylor  replied,  'Well,  tell 
him  I  am  looking  for  Mm,'  and  applied  a 
vile  epithet;  and  Ance  said  that  Mart  told 
him  what  Tayor  had  said  when  he  came 
back.  He  said  he  was  still  working  on  the 
fence  when  Mr.  Taylor  drove  back,  and  as 
he  came  up  he  said,  'Oh,  yes,*  applying  a 
vile  epithet,  'I  have  found  yon  now,'  and 
that  he  reached  down  for  his  gun,  or  reach- 
ed Uke  he  was  going  for  a  gun,  and  be  said, 
'I  mn  and  got  my  gun  and  shot  as  quick  as 
I  could.'  I  asked  him  how  far  his  gun  was 
away,  and  he  pointed  out  to  a  post  on  the 
side  of  the  road,  a  telephone  post,  about  as 
far  as  from  here  to  the  corner  of  that  seat 
over  there — about  as  far  as  from  here  to  that 
boy,  the  boy  that  stands  up.  I  would  Judge 
it  would  be  15  or  16  feet,  maybe  a  little  far- 
tlier.  Ance  said  that  after  Taylor  made  the 
demonstration  like  he  was  going  to  get  his 
{^n  that  he  ran  and  got  his  gun  and  shot 
as  quick  as  he  could.  I  asked  him  if  be  had 
seen  a  gun,  and  he  said,  'No ;'  he  bad  not 
seen  any.  I  asked  him  what  be  wad  doing 
with  a  shotgun  down  there,  and  I  believe 
be  said  he  was  hunting  squirrels,  and  I  ask- 
ed him,  'What  were  you  doing  hunting  squir- 
rels with  that  siee  shot?  and  he  says,  'It 
was  all  I  had.'  He  said  that  old  man  Tay- 
lor and  he  bad  had  some  trouble  a  few 
days  before  that,  and  that  the  old  man  ei- 
ther accused  him  of  stealing  a  bridle  or 
some  money-  from  lUm,  and  that  old  man 
Taylor  was  all  the  time  pinching  him,  or 
something  to  that  effect."  The  witness  then 
described  the  wounds  that  were  on  the  dead 
man's  body. 

James  Fraer,  for  the  state,  testlQed  that 
he  lived  at  Marietta,  and  was  in  the  furni- 
ture and  undertaking  business;  that  on  the 
10th  of  April,  1911,  the  body  of  Henry  Tay- 
lor was  brought  to  his  place  of  business,  and 
that  he  prepared  It  for  burial  and  made  an 
examination  of  the  wounds ;  that  the  wounds 
entered  the  body  on  the  right  .side  of  the 
head,  part  of  them  about  even  or  a  Utile 


above  the  right  eye,  and  part  of  them  be- 
low the  eye,  about  one  inch  to  the  back  of 
the  eye.  "There  were  about  five  boles,  all 
close  together,  in  a  space  that  could  have 
been  covered  by  a  dollar.  They  came  out  by 
the  left  eye.  Both  eyes  were  blown  out  of 
the  head,  and  there  was  a  hole  through  the 
nose.  The  range  of  the  bullets  was  slightly 
from  behind  and  upward.  I  did  not  see  any 
powder  bums  on  the  face.  The  point  of  ex- 
it was  Just  a  slight  bit  higher  than  the  point 
of  entrance." 

Jim  Wolfenbarger,  on  behalf  of  the  ac- 
cused, testified  that  he  lived  at  Bawles ;  that 
he  knew  the  defendant  Ance  Rogers,  and 
also  Henry  Taylor  in  his  lifetime;  that  a 
short  time  before  the  killing,  about  two 
weeks,  he  sold  Henry  Taylor  a  gun,  a  32 
on  a  45  frame.  "I  can't  tell  what  make  it 
was.  I  never  paid  much  attention  to  it. 
All  il  know  is  that  it  was  a  32  on  a  45 
frame.  I  would  know  the  gun  if  I  saw  it 
(Witness  is  handed  a  gun.)  I  don't  believe 
I  can  get  tbe  cylinder  off.  I  think  I  could 
tell  you  if  I  could  get  It  off.  (After  taking 
out  the  cylinder) :  Yes ;  I  believe  it  is  the 
gun.  Wlien  I  sold  him  the  gun,  I  had  a  con- 
versation with  Taylor  about  Ance  Rogers 
and  old  man  Rogers.  He  said  the  boys  had 
been  talking  about  him  a  great  deal,  and  he 
was  going  to  try  to  defend  himself.  He 
said,  'If  they  ever  run  onto  me,  I  am  going 
to  kill  him.'  He  said  Ance  Rogers  first,  and 
then  be  said  the  whole  outfit  He  said  he 
was  going  to  kill  the  whole  outfit  if  they  run 
onto  him  again.  On  Sunday  morning  before 
Taylor  was  killed  I  told  Ance  be  had  better 
look  out  This  was  all  I  said  to  blm.  I 
told  Pat  Rogers  and  Leonard  Hensley  what 
tbe  old  man  had  said  about  Ance."  On 
cross-examination  the  witne.ss  was  asked 
what  .peculiar  mark  there  was  in  the  cylin- 
der of  a  gun  by  which  be  could  identify  it, 
and  he  said:  "There  Is  a  kind  of  a  groove 
where  tbe  pin  goes  in.  (The  gun  was  dis- 
played to  the  Jury  to  see  if  they  could  see 
any  such  mark.)  I  Just  told  Ance  that  he 
had  better  look  out  I  never  told  him  why. 
I  said,  'Look  out,'  or  something  of  that  kind. 
Ance  told  me  that  he  was  going  to  whip  old 
man  Taylor  if  he  did  not  keep  his  mouth 
shut  He  claimed  that  old  man  Taylor  said 
he  had  stolen  some  money  from  him." 

Tom  Hawthorne,  for  the  accused,  testified 
that  he  had  lived  around  Marietta  for  four 
or  five  years;  that  he  was  acquainted  with 
Henry  Taylor  in  his  lifetime,  and  also  knew 
Ance  Rogers ;  that  about  a  month  before  old 
man  Taylor  was  killed  that  he  had  a  conver- 
sation with  him  out  in  Riley's  field  when  he 
was  plowing;  he  had  lost  some  money  out 
there  in  the  field  and  had  been  harrowing 
over  the  ground ;  thought  he  had  plowed  the 
money  under  and  was  looking  for  it,  and 
said  he  might  as  well  have  taken  it  down 
and  given  it  to  Ance  Rogers;  that  Rogers 
stole  $17.50  from  him,  and  that  he  might  as 
well  have  given  him  this  for  all  the  good  it 
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had  done  him;  and  he  Trent  on  to  say  that 
he  would  get  Rogers  for  It,  and,  further- 
more, the  whole  works,  If  they  fooled  with 
him.  "I  told  Ance  about  this  the  latter 
part  of  March.  I  believe  It  must  hare  been 
on  Thursday  or  Friday  before  the  killing  on 
.Monday.  1  don't  remember  Just  exactly  the 
day.  There  was  nobody  present  when  I 
told  him."  On  eross-examlnatlon  It  develop- 
ed that  this  witness  was  a  very  Intimate 
friend  of  the  Rogers  family. 

Henry  Johnson,  for  the  accused,  testified 
that  he  lived  at  Marietta ;  that  he  had  lived 
in  Love  County  18  or  19  years,  and  that 
he  knew  Henry  Taylor  In  his  lifetime;  that 
he  had  a  conversation  with  Henry  Taylor, 
not  in  reference  to  Ance  Rogers  alone,  but 
to  the  whole  Rogers  family;  that  was  6  or 
7  nuuitlis  ago.  "He  mentioned  Ance  Rogers' 
name  and  said  that  Ance  had  robbed  him  of 
some  money.  He  said  if  he  could  get  hold 
of  some  of  that  house  they  built  down  there 
he  would  put  a  stick  of  dynamite  ander  It 
and  blow  them  away,  i  was  advising  him 
not  to  talk  that  way ;  that  he  might  get  Into 
trouble.  I  told  him  I  thought  I  would  keep 
my  mouth  shut  This  was  all  I  Said.  I  nev- 
er told  any  of  the  Rogers  about  it." 

Thorney  B.  Hnddlestone,  for  the  accused, 
testlfled  that  he  lived  four  miles  north  of 
Marietta ;  that  he  had  met  Ance  Rogers,  and 
knew  Henry  Taylor  in  his  lifetime;  that 
some  time  In  the  fall  before  the  killing  he 
had  a  conversation  with  Taylor  In  reference 
to  Ance  Rogers.  "Be  said  that  Ance  had 
robbed  blm  while  he  [Taylor]  was  drunk, 
and  he  said  he  was  going  to  have  his  money 
If  he  had  to  get  his  knife  and  work  on  him. 
He  did  not  use  Ance's  name.  I  did  not  pay 
much  attention  to  It  tf  be  said  It  was 
Ance,  I  don't  remembep." 

Frank  Seagroves,  for  the  accused,  testified 
that  he  was  a  merdiant  and  Dved  at  Rowles ; 
knew  the  defendant  Ance  Rogers;  that  he 
had  a  conversation  With  Taylor  about  the 
Rogers  family,  not  about  Ance.  The  record 
does  not  disclose  what  this  ctmversation  was. 

Fred  Errlck,  for  the  accused,  testified  that 
he  lived  on  Rock  creek,  and  was  acquainted 
with  Henry  Taylor  In  his  lifetime  and  knew 
Ance  Rogers;  that  Taylor  had  a  conversa- 
tion with  him  About  Ance  Rogers  on  Satur- 
day before  the  killing  occurred  on  Monday; 
this  occurred  at  Taylor's  house;  nobody  was 
present  except  the  two.  "He  said  Ance 
threatened  to  whip  him,  and  he  says,  "When 
he  Jumps  on  me,  he  will  Jump  oft  quicker 
than  he  jumps  on.'  He  said  that  Ance  had 
accused  him  of  stealing  a  bridle,  or  that  Mr. 
Taylor  had  accused  Ance  of  stealing  a 
bridle;  that  is  what  the  boys  had  accused 
him  of.  I  asked  him  what  they  were  going 
to  whip  him  for,  and  he  said  that  the  boys 
had  accused  him — had  told  that  he  had  told 
that  they  had  stolen  a  bridle."  Witness  lived 
about  000  yards  from  Rogers'  store. 

Leonard  Ilensley,  for  the  accused,  testified 
that  he  lived  at  Cornish,  but  bad  been  down 


In  Love  counfy  for  the  past  two  years;  that 
he  lA  a  cousin  of  Ance  Rogers;  knew  Henry 
Taylor  In  his  lifetime;  also  knew  Jim  Wolf- 
enbarger  and  had  a  conversation  with  Mr. 
Wolfeubarger  prior  to  the  time  Taylor  was 
killed;  that  he  told  Ance  about  It;  told  him 
that  Jim  Wolfeubarger  said  that  old  man 
Taylor  was  aiming  to  kill  him;  this  was  on 
Sunday  before  the  killing  on  Monday;  that 
on  the  Sunday  week  before  the  killing  the  wit- 
ness and  Ance  and  Mart  Rogers  went  over 
to  Taylor's  house.  "There  was  quite  a  bunch 
of  boys  over  there — Mike  Freeman,  Lon 
O'Dell,  and  Anderson  Rackley.  Mr.  Taylor 
had  accused  us  of  stealing  a  bridle  up  there 
as  we  came  by  the  day  before,  and  I  went 
up  there  and  holloed,  'Ilello,'  and  old  man 
Taylor  came  out,  and  I  says,  'Where  is 
Mike?'  and  he  says,  'In  the  house,'  and  I 
told  him  that  we  had  come  there  to  straight- 
en up  about  that  bridle,  and  he  says:  'I  can 
quick  tell  you  what  became  of  that  bridle. 
You  are  the  only  ones  that  could  have  got  it; 
the  only  ones  that  passed  here.'  And  Ance 
said,  'We  would  be  bright  ones  to  come  up 
here  and  steal  a  bridle,  and  you  out  there  at 
work,'  and  Mr.  Taylor  says:  Tou  are  the 
only  ones  that  could  have  got  it;  the  only 
ones  that  passed  here.  You  would  do  any- 
thing; you  robbed  me  of  $17  down  here  last 
fall.'  And  Ance  says,  'Now,  I  did  uot  come 
up  here  for  no  trouble,'  and  Taylor  went  to 
cussing  him  and  opened  a  knife  and  was 
leaning  against  the  wire  fence,  and  the  next 
thing  be  turned  arouad  and  walked  out  and 
opened  the  knife  and  commenced  shaking 
It  at  Ance,  and  A^qe  said,  'Mr.  Taylor,  I 
didn't  acme  np  here  for  no  trouble,  and  I 
don't  want  any,'  and  ha  said,  'If  nothing 
else,  will  do  you,  if  you  will  come  off  away 
from  your  house,  I  will  whip  hell  out  of  you,' 
and  Mr.  Xaylov  says,  'No,  I  am  not  able  to 
fight  yon  fair;'  but  be  says:  'You  have  got 
me  to  meet  again  over  this,  and  I  will  be 
fixed  for  yon,  and  I  will  make  you  regret 
you  ever  seen  me.  Henry  Freeman  said  he 
understood,  one  of  you  wanted  to  whip  Mike' 
— «nd  If  we  wanted  to  do  It  that  right  there 
was  a  good  place  to  do  It,  and  said  If  Mike 
couldn't  whip  us  he  coald.  On  the  day  of 
the  killing  I  went  te  Matsden  to  pay  a  fine, 
and  didn't  get  back  untU  about  half  past  2 
or  3  o'clock  that  ervenlng.  Wh«i  I  left  that 
morning,  Ance  was  ditching  around  their 
bouse  there." 

On  cross-examination  witneas  said  that  he 
lived  at  Cornlrfi  and  had  a  crop  on  BUI  New- 
ton's place,  and  had  left  It  about  two  weeks 
before  the  killing  and  had  been  down  to  the 
Rogers'  place  all  that  time;  Mr.  Rogers' 
house  Is  a  three-room  bouse,  facing  north; 
that  he  kept  some  groceries  In  the  front 
room;  Mr.  Rogers  Is  56:  three  of  them  were 
staying  there  at  that  time;  that  at  the  time 
of  the  killing  "we  had  been  working  on  this 
fence  and  had  It  all  completed,  except  two 
or  three  days'  more  work  on  It" 
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S.  H.  Thaxton,  for  the  accused,  testified 
that  lie  Iqiew  Heuiy  Taylor  In  his  lifetime, 
also  knew  Ance  Rogers,  Leonard  Uensley, 
Pat  Rogers,  and  Mart  Rogers;  that  on  the 
day  Henry  Taylor  was  killed  be  saw  Ance 
Rogers  at  Uncle  Dick  Rogers'  hb^se  between 

9  and  10  o'clock  In  the  morning.  "When  I 
went  down  tliere  that  morning,  I  saw  Pat 
Rogers,  Leonard  Hensley,  Ance  Rbgersi,  Mart 
Rogers,  and  Uncle  Dick  Rogers.  Ance  Rog- 
ers was  working  on  their  house,  throwing 
up  dirt  around  it,  Leonard  Henaley  was  sad- 
dling  his  pony,  and  Pat  Rogers  either  had  a 
horse  saddled,  or  was  saddli^  it;  I  don't 
know  which.  About  15  or  20  minutes  after 
I  got  there,  Leonard  Uensley  and  r^t  Rogers 
left  Aa«e  and  Mart  Rogers  were  there  at 
the  houtie  uutil  Uncle  Dick  sent  them  off 
to  fix  some  fence.  They  left  the  house  and 
went  off  down  tlie  hill  toward  the  northwest 
corner  of  the  field.  Ance  ^d  a  gun  and 
Mart  had  an  axe.  I  don't  know  bow  long  I 
stayed  at  Rogers'  house,  but  it  did  not  seem 
like  I  was  there  over  half  an  boor.  I  saw 
Mr.  Hamilton  working  down  in  the,  field 
tbat  day  In  some  .new  ground.  I  saw  Mr. 
Hamilton  at  the  house  before  he  weut  down 
there  to  work.  .  T  w«nt  dowa  to  where  he 
was  working  about  11  o'clock  that  d&y. 
Hamilton  asked  me  what  time  of  day  it  w;a8, 
aad  I  told  him-,  but  I,  can't  remember  wtmt 
time  it  vae.  I  never  aaw  Ance  and  Mart 
Rogers  that  morning  after  I  ww  them  go 
down  to  work.  I  live  about  400  or  500  yards 
from  Rogers'  store.  On  the  day  b^ote  the 
killing  I  was  down  to  Rogers' .  place  and 
drank  some  whisky  with  Uncle  Dick  Rogers. 
I  suppose  tbe  sun  bad  beeu  up  three  or  four 
hours.  When  I  went  down  there  on  the  day 
of  the  killing,  I  saw  MT.  Taylor,  the  dead 
man,  pass  there  that  morning;   it  was  9  or 

10  o'clock:  I  dont  mean  tt>  saytbat  I  saw 
him  going  down  after  tbe  eom.  I  heard  the 
shot  fired.  1  Judge  this  was  something  like 
half  an  hour  after  I  had  seen  Mart  and  Ance 
Rogers  go  down  to  fix  the  fence.  The  next 
tbing  I  saw  after  I  beard  the  shot  fired  was 
Mr.  Taylor  in  the  wagon  coming  up  the  hill. 
'Ihe  wagon  was  within  30  or  40  yards  of  the 
house  or  closer,  maybe  as  clone  as  20  steps. 
I  supposed  Taylor  was  dead;  be  looked  like 
he  was  dead  to  me;  we  did  not  stop  the  wag- 
on. .Tdst  about  that  time  Uncle  Dick  had 
pnlled  out  some  whisky,  and  he  gave  me  a 
drink.  I  think,  as  the  wagon  passed,  I  told 
Uncle  Dick  that  I  believed  that  man  was 
dead ;  I  don't  think  be  said  anytbing.  Just 
directly  after  the  wagon  went  back,  Mart 
and  Ance  Rogers  came  Into  tbe  side  room 
of  that  building- and  then  went  Into  tbe  rear 
roorfi.  Tf  they  said  anything,  I  did  not  bear 
them.  ■  Ance  bad  a  &)uble-barrel  shotgun, 
and  as  weTl  as  f  riraember  he  set  it  down  in 
the  Corner.  I  did  not  stay  there  at  the  house 
but  tw<o  or  three  minutes  longer.  1  didn't  go 
up  to  where  tbe  dend-tnan  was.  I  went  over 
to  the  field-  where  Mr.  Hamilton  was;    he 


was  working  aijbnt  150  yards  from  where 
the  shooting  occurred.  I  told  him  that  there 
was  a  man  up  there  killed.  I  did  not  tell 
him  who  killed  him.  From  there  I  went 
home." 

Mart  Rogers,  for  tbe  accused,  testified  that 
he  lived  at  Healdton  with  his  mother;  that 
his  mother  and  father  had  been  separated 
about  six  years;  tbat  he  came  down  to  bis 
father's  place  about  two  weeks  before  the 
killing  to  help  him  build  a  fence,  and  that 
In  that  time  he  fenced  about  160  acres ;  that 
he  remembered  going  up  to  Taylor's  house 
about  a  week  or  ten  days  before  the  killing 
with  Ance  Rogers  and  Leonard  Hensley; 
went  up  to  straighten  about  a  bridle  tbat 
Mr.  Taylor  bad  accused  hlra  of  stealing. 
"Some  other  people  were  there;  I  didn't 
know  who  they  were.  We  went  up  to  see 
Mike  Freeman.  When  we  got  up  there, 
Leonard  bolloed,  'Hello,'  and  Mr.  Taylor  came 
out,  and  Leonard  says,  'Where  Is  Mike  Free- 
man r  Mr.  Taylor  says^  'He  Is  in  the  house,' 
and  r^eonard  says,  'I  come  up  to  straighten 
up  about   that  there  bridle  question.'     Mr. 

"i'tiylor  says,    'I  can  quick  tell  you 

what  I  know  about  tbe  bridle,'  and  Ance 
says,  *We  would  be  a  wise  lot  to  come  up 
here  and  steal  a  bridle,  and  you  out  at  work 
In  the  lot  there,'  and  Taylor  Just  walked  on 
the  outside  and  commenced  cussing  us.  He 
commenced  cussing  Ance  for  everything  be 
could  think  of;  I  can't  repeat  the  language 
dsed.  Ance  told  Mm  he  did  not  come  up 
there  to  have  trouble,  but  if  nothing  else 
would  do  him  but  fight  to  come  down  here 
and  he  would  whip  him.  Taylor  told  hirii, 
'No ;'  that  he  v^^as  not  able  to  fight  him  fair. 
He  'said  tbat  be  would  have  to  meet  him 
again,  and  be  would  be  fixed  for  him  and 
make  him  regret  that  he  ever  saw  him.  Ante 
says,  'Boys,  let's  go/  and  we  turned  around 
and  went  away.  The  next  time  we  saw  Mr. 
Taylor  after  this  was  on  the  day  of  tbe  kill- 
ing. Ance  and  I  were  working  down  in  the 
field  fixing  the  fence,  and  Ance  had  gone 
over  In  the  field  to  count  some  posts.  Taylor 
came  by  traveling  in  a  wagon,  a  team  of 
mules  hitched  to  it.  He  drove  Up  and  stop- 
ped and  asked  me  where  Ance  was,  and  I 
told  him  he  was  over  in  the  field  somewTiere, 
and  he  said,  'I  would  like  to  see  the 


and  drove  on  down  the  creek.  When  Ance 
came  back,  I  told  him  about  it.  We  went 
back  to  work  straightening  up  tbe  fence. 
We  had  worked  about  200  yards  south  of 
tbe  northwest  comer.  After  Taylor  passed 
there,  I  saw  some  other  people  pass,  one 
man  driving  in  a  wagon ;  had  some  water  In 
the  wagon,  hauling  water.  I  did  not  know 
his  name.  The  next  time  I  saw  Taylor  that 
day  he  was  traveling  along  In  a  Wagon  going 
north.  1  was  cutting  bru.sh  down  In  tbe  bed 
of  the  creek,  cutting  tree  tops,  and  Ance 
was  dragging  the  bru.sh  up  and  putting  it 
under  the  fence  where  the  old  road  came  out. 
Taylor  drove  up  and  says  to  Ance,  'Ob,  yes,' 
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vYltb  an  oatli.  Til  get  even  with  you  right 
Uere^'  and  Ance  turned  ait)und  and  said, 
'Even,  how?'  and  Taylor  said,  'I'll  shoot  your 
lights  out;  that  is  how;'  and  he  sort  of 
made  a  motion  with  his  hand  this  way  (in- 
dicating a  forward  and  downward  motion), 
and  his  team  started  up,  and  he  sort  of  jerk- 
ed up  on  the  lines  and  made  another  motion 
down,  and  then  Ance  Jumped  and  grabbed 
his  gun  and  shot  him.  (The  witness  here  in- 
dicated Just  how  Ance  Jumped  and  got  the 
gun  and  just  how  Taylor  motioned.)  When 
the  shot  was  fired,  the  spring  seat  turned 
back,  and  Taylor  fell  over.  Ance  fired  only 
one  shot  After  the  shooting  we  went  to  the 
house  across  the  field.  Ttie  wagon  went  on 
up  the  road.  I  saw  it  as  it  went  out  of  sight 
up  the  hill  behind  our  house.  It  was  going 
northeast.  Ance  was  two  or  three  steps  frpm 
his  gun  when  Taylor  came  up  and  stopped 
his  team.  When  we  went  out  to  work  that 
morning,  I  took  an  axe  and  a  hammer,  and 
Ance  took  a  shotgun.  I  didn't  see  Taylor 
go  by  the  house  for  the  com  that  morning. 
I  was  down  working  on  the  fence  at  that 
time.  Before  we  went  down  to  work  on  the 
fence  that  morning,  I  had  been  throwing 
some  corn  out  of  a  wagon  up  by  the  house, 
and  Ance  had  been  shoveling  some  dirt  by 
the  house.  I  didn't  get  the  com  thrown  out 
of  the  wagon  when  I  went  down  to  work  on 
the  fence,  and  Ance  hadn't  got  his  work  done 
either.  I  didn't  know  what  the  shotgun  was 
loaded  with.  I  didn't  know  that  they  kept 
buckshot  there  in  the  store.  I  don't  know 
how  long  we  had  been  down  working  on 
the  fence  when  old  man  Taylor  came  after 
the  com;  I  guess  it  was  about  15  minutes. 
After  old  man  Taylor  went  by  there,  and 
while  Ance  was  counting  the  posts,  I  went 
up  to  the  house.  I  didn't  stay  but  a  minute 
or  two.  When  1  told  Ance  what  old  man 
Taylor  said,  he  says,  'Let's  hurry  up  and 
maybe  we  can  get  through  here  before  he 
comes  back.'  He  meant  to  get  through  build- 
ing the  fence  along  the  road  there.  We  had 
about  50  yards  more  of  fence  to  build  along 
the  road  there.  When  Mr.  Stofel  passed 
there  with  the  water,  I  was  working  down 
in  the  bed  of  the  creek,  and  Ance  was  about 
10  steps  from  me  at  the  time.  I  continued 
down  in  the  creek.  Ance  turned  out  of  the 
road  and  went  up  on  the  bank  next  to  the 
fence.  He  had  a  shotgun  at  the  time.  Sto- 
Jtel  was  driving  a  team. of  mules  to  a  wagon, 
and  was  going  north  at  that  time.  He  came 
from  the  direction  that  Taylor  had  come 
in.  The  killing  occurred  right  close  to  where 
the  old  road  went  down,  a  little  north  of 
there,  about  three  or  four  steps,  I  guess.  At 
that  time  Ance's  gun  was  standing  against 
a  tree,  an  elm  tree,  the  first  large  tree  north 
on  the  old  road.  I  guess  Ance  was  about  60 
yards  from  me  at  that  time.  I  told  Ance, 
'There  comes  that  fellow,'  and  Ance  just 
kept  on  working.  He  was  dragging  brush  at 
the  time,  and  continued  to  work  until  Tay- 
lor stopped.    Taylor  was  right  up  even  with 


.him  before  he  stopped  his  wagon.  At  that 
time  Ance  was  standing  about  10  steps  from 
the  road  from  Taylor,  and  when  Taylor 
drove  up  and  stopped  Ance  kept  on  working. 
His  back  was  turned  toward  Taylor.  At 
that  time  I  was  cutting  some  brush  off  the 
tree  tops  in  the  bed  of  the  creek.  I  guess  I 
was  about  10  steps  southwest  of  where  Tay- 
lor stopped.  When  Taylor  stopped,  he  run 
his  hand  down  this  way  like  he  was  going 
to  get  something  (indicating  a  forward  and 
downward  movement),  his  right  hand.  I 
don't  know  whether  I  was  west  of  him  or 
not  I  think  I  was  a  little  bit  more  on  the 
east  than  on  the  west  I  was  back  down  the 
creek  from  him.  He  says,  'I'll  get  you  now,' 
running  his  hand  down  in  front  of  bim. 
Ance  says,  'Get  even,  how?"  and  Taylor  says, 
'I'll  shoot  your  lights  out;  that  Is  how.' 
Ance  quit  working  when  he  said  he  would 
shoot  his  lights  out  He  did  not  stop  until 
then.  Ance  Just  tumed  around.  When  Mr. 
Taylor  was  going  for  his  gun,  Ance  Jumped 
and  grabbed  his  gun  and  shot  him.  Ance 
went  to  this  tree  and  got  his  gun.  When  he 
tumed  to  get  his  gun,  that  threw  his  side 
toward  Taylor,  not  his  back.  Mr.  Taylor 
never  got  his  gun.  He  did  not  have  It  at  the 
time  Ance  shot  him.  Ance  did  not  go  after 
his  gun  until  Taylor  made  the  second  ef- 
fort to  get  his.  Where  Taylor  stopped  was 
Just  about  even  with  where  Ance's  gun  was 
standing  by  the  tree.  Q.  I  will  ask  you  If 
you  told  Sherlft  Davis  and  Mr.  Rhodes,  as 
you  were  coming  in  from  your  father's  place 
the  afternoon  of  the  killing,  if  Mr.  Taylor 
did  not  go  to  his  hip  pocket  for  that  gun?  A. 
No,  sir;  I  did  not  Q.  You  deny  that,  do 
you?  A.  Yes,  sir;  I  do.  After  the  shooting 
we  went  back  up  to  my  father's  store.  We 
never  went  up  to  where  the  dead  man  was; 
didn't  go  up  to  see  if  we  could  do  anything 
for  him  or  not  Afterwards  I  went  down  in- 
to the  field  where  Mr.  Hamilton  was  work- 
ing. I  didn't  tell  him  anything  about  the 
kilUng." 

Ance  Rogers,  the  accused,  testified  that  he 
lived  at  Healdton  with  his  mother ;  his  fath- 
er and  mother  were  separated,  and  had  been 
Uving  apart  five  or  six  years;  that  the  last 
two  or  three  weeks  before  the  killing  he  had 
been  working  and  staying  with  his  father, 
helling  build  a  fence;  that  on  the  Sunday 
week  before  the  killing  he  went  up  to  Tay- 
lor's house  to  see  about  a  bridle  that  he 
had  been  accused  of  stealing.  "We  called 
him  out  from  the  house,  and  Leonard  says, 
'We  come  to  straighten  up  about  that  bridle.' 

and  Taylor   says,   'I  can  quick   tell 

you  what  I  know  about  that  bridle  question,' 
and  he  says,  'You  know  — — —  well  you  got 
it'  I  said,  'We  would  look  wise  up  here 
to  steal  a  bridle,  and  you  out  there  by  the 
lot  at  work,  wouldn't  I?"  and  he  opened  his 
knife  and  came  outside  to  where  I  was, 
right  up  close  to  me,  and  commenced  cuss- 
ing me  and  said:  'You  would  do  anything; 
you  stole  $17.60  from  me  down  there  last 
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summer.'  I  called  talm  a  liar.  He  kept  on 
cussing,  and  I  said,  'If  nothing  else  will  do 
you  but  flgbt,  come  off  down  from  your  place 
and  I  win  whip  hell  out  of  you,  or  try  to 
do  It,'  and  he  said:  'No;  I'm  not  able  to 
fight  you  fair,  but  the  next  time  I  see  you 
I  will  be  prepared  for  you,  and  I  will  make 
you  regret  you  ever  seen  me.'  The  next 
time  I  saw  Mr.  Taylor  was  on  the  Monday 
week  after  that;  I  saw  blm  come  up  Rock 
creek.  Mart  had  told  me  that  a  fellow  had 
passed  there  who  seemed  to  be  awful  mad. 
He  said  he  wanted  to  see  me,  and  I  asked 
him  what  he  wanted,  and  he  said,  'I  would 
like  to  see  the 


.'    I  told  him  I 

thought  It  was  old  man  Taylor.  I  had  not 
seen  Taylor  that  morning  before  that.  I 
had  seen  Mr.  Rhodes  pass  by  that  morning 
In  an  auiomoblle.  I  saw  some  other  parties 
pass  by  that  morning,  but  didn't  know  who 
they  were.  I  also  saw  a  man  that  I  know 
to  be  Stofcl  pass  there  hauling  some  water. 
When  he  passed,  I  was  working  about  30  or 
40  yards  from  the  northwest  comer  of  the 
field.  We  went  down  there  to  tighten  some 
wire.  There  was  no  tree  top  down  at  that 
place,  as  testified  to  by  Stofel.  I  spoke  to 
him  when  he  passed."  Witness  also  tells  of 
certain  threats  by  Taylor  that  were  commu- 
nicated to  him  by  Jim  Wolfenbarger,  Leonard 
Ilensley,  and  Tom  Hawthorne:  "When  Tay- 
lor came  back  that  day.  Mart  says,  'Yonder 
comes  that  fellow  now.'  I  looked  around 
and  says,  'That  Is  Taylor.'  He  was  about 
30  or  40  yards  from  me  at  that  time;  he 
was  down  in  the  bed  of  the  creek  and  was 
coming  up  the  creek ;  be  came  up  even  with 
me,   and   he  says:     'Oh,   yes;   you   


I'U  get 

even  with  you  right  here.'  I  was  stufling 
some  brush  under  the  fence.  I  says,  'Even, 
bow?'  and  he  said:  'I'll  shoot  your  lights 
out;  that  is  how.'  He  reached  down  after 
his  gun,  and  his  team  started  up,  and  he 
stopped  them  and  reached  down  again,  and 
then  I  jumped  and  grabbed  my  gun  as 
quick  as  I  tenld  and  shot  him.  My  gun  was 
sitting  by  the  side  of  an  elm  tree  Mr.  Tay- 
lor was  west  of  me,  sitting  in  his  wagon. 
The  bank  of  the  creek  on  which  I  was  stand- 
ing was  about  four  feet  high.  My  gun  was 
about  two  or  three  steps  from  me  when  I 
started  after  it.  Taylor  was  in  a  crouching 
position  when  I  shot  him.  I  shot  one  time. 
I  shot  to  save  my  life.  After  the  shooting 
the  team  jumped  as  fast  as  they  could,  and 
the  seat  fell  back  with  Mr.  Taylor,  and  he 
fell  back  on  the  corn.  He  never  said  any- 
thing. I  never  told  anybody  what  I  had 
done.  When  I  was  coming  to  town  with  Mr. 
Blake  that  day,  I  indicated  the  dl.stance 
that  I  was  from  Mr.  Taylor  at  the  time  I 
did  the  shooting,  not  the  distance  that  I 
was  from  my  gun." 

On  cross-examination  the  witness  testified 
that  he  was  25  or  30  years  old,  didn't  know 


which;  that  when  old  man  Taylor  had  curs- 
ed him  and  accused  him  of  stealing  a  bridle 
on  the  Sunday  week  before  the  killing  that 
it  made  him  mad,  and  that  he  left  Taylor's 
house  mad  at  him;  that  when  he  took  the 
shotgun  with  him  that  day  he  did  not  know 
what  kind  of  shot  it  was  loaded  with.  "I 
picked  up  the  gun  and  unbreeched  it  and 
saw  that  it  was  loaded-  I  didn't  tell  Will 
Anglln  that  that  was  the  only  kind  of  shot 
we  had  there.  I  don't  know  whether  I  put 
the  same  kind  of  shell  in  the  gun  when  I 
reloaded  it  after  the  killing  that  was  In 
there  when  I  shot  it,  or  not  I  don't  know 
whether  we  had  any  shot  out  there  that  was 
not  buckshot  or  not  I  took  the  gun  down 
there  thinking  that  I  would  probably  see 
some  squirrels.  I  had  not  killed  any  that 
morning.  I  didn't  examine  to  see  what  kind 
of  shot  I  was  taking  along.  Sometimes  I 
shoot  squirrels  with  buckshot." 

Al  Davis,  in  rebuttal  for  the  state,  testi- 
fied that  he  is  the  sheriff  of  Love  county; 
that  he  is  acquainted  with  Mart  Rogers. 
"Q.  I  will  ask  you,  Mr.  Davis,  if  on  the 
afternoon  of  the  killing  of  Henry  Taylor, 
if  the  witness  Mart  Rogers  did  not  tell  you 
in  the  presence  of  Mr.  Rhodes  that  the  dead 
man,  Taylor,  went  back  to  his  hip  pocket 
for  the  gun,  and  that  Ance  Rogers,  his  broth- 
er, jumped  and  got  his  gun  and  shot  him? 
A.  Yes,  sir." 

Olln  Rhodes,  in  rebuttal  for  the  state, 
testified  the  same  as  sheriff  Al  Davis. 

J.  W.  Blasslngame  testified  that  he  was 
the  surveyor  of  Love  county,  and  that  the 
bank  on  the  east  side  of  the  creek,  down 
along  where  this  shooting  occurred,  is  six 
feet  high,  and  that  the  elm  tree  standing 
in  the  field  north  of  the  old  road  is  13. feet 
from  the  road. 

[1,  2]  The  first  assignment  of  error  raised 
by  counsel  on  behalf  of  the  plaintiff  in  error 
Is  as  follows:  "The  court  erred  in  not  sus- 
taining the  objection  of  plaintiff  in  error 
to  the  testimony  of  Olln  Rhodes,  wherein  he 
was  asked,  on  direct  examination,  these  ques- 
tions: "Q.  What  did  Mart  Rogers,  the  de- 
fendant say  to  Sheriff  Davis?  Mr.  Eddie- 
man:  Now,  if  the  court  please,  on  behalf 
of  the  defendant  Ance  Rogers,  we  object  to 
this  testimony  as  incompetent  irrelevant, 
and  immaterial..  The  Court:  I  have  already 
Instructed  the  jury  on  my  own  accord  that 
the  testimony  applied  only  to  Mart  Rogers. 
Mr.  Eddleman:  We  want  to  save  an  excep- 
tion to  any  declaration  of  ftlart  Rogers  at 
this  time  on  behalf  of  Ance  Rogers.  The 
Court:  I  have  anticipated  that  myself  for 
you  and  instructed  the  jury  that  it  apply 
only  to  Mart  Rogers — whatever  the  talk  was. 
He  may  answer  the  question.  Proceed.  (To 
the  ruling  and  action  of  the  court  the  de- 
fendants at  the  time  excepted.)  A.  Mr.  Da- 
vis, after  talking  to  him  about'  it — be  said 
he  didn't  want  to  talk  about  it  first  but  be 
said  he  would  like  to  know  some  particulars 
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about  It,  and  Mart  told  blm  that  be  killed 
blm,  and  lie  bad  It  to  da.  Q.  Tbat  who  bad 
kUled  blm?  A.  He  said,  'He  killed  blui,  apd 
be  bad  It  to  do,'  Q.  He  said  wbo  killed 
Mm?  A.  That  Ance  killed  bim.  9.  How  did 
he  say  it  bappened?  A.  In  my  Judgment  be 
said  there —  The  Court:  Wait  a  minute;  I 
will  bold  up  that  testimony;  I  will  bold  that 
up.  You  would  better  hold  tbat  back  at  this 
time — declarations — ^I  thought  you  were  seek- 
ing only  declarations  against  Mart  Rogers. 
Mr.  Mathers:  Yes.  Mr.  Eddleman:  That  is 
what  we  objected  to.  The  Court:  I  do  Bot 
think  the  evidence  is  competent  now,  at  this 
time.  Mr.  Mathers:  I  would  like  to  tell  the 
court  what  we  expect  to  prove  by  him.  (The 
county  attorney  talks  to  the  court  out  of  the 
hearing  of  the  jury  and  the  reporter.)  The 
Court:  At  this  time,  gentlemen  of  the  Jury, 
you  wUI  not  consider  any  statement  tbat  the 
witness  has  made  as  coming  from  Mart  Rog- 
ers to  these  officers  after  the  killing  took 
place.  Any  declarations  that  he  may  have 
made  against  his  brother  are  not  competent 
now,  and  therefore  you  will  not  consider 
what  has  been  said.     Proceed." 

Counsel  concede  tbat  this  assignment  Is 
without  merit  The  trial  court  excluded  the 
testimony  from  the  consideration  of  the  Jury. 
But  even  If  It  bad  been  admitted  no  harm 
could  have  resulted,  because  the  accused 
afterwards  admitted  the  killing  himself,  and 
as  to  this  fact  there  was  and  could  have 
been  no  Issue,  and  therefore  could  have  been 
no  Injury. 

Counsels*  next  assignment  Is  as  follows: 
"The  court  erred  In  permitting  the  witness 
Jim  Mays  to  give  the  following  testimony 
on  behalf  of  the  state:  *I  got  out  then  and 
went  back  down  to  Uncle  Dick's  Joint  to  get 
some  rope,  and  I  seen  Mr.  Thaxton  standing 
there,  and  I  holloed,  "Hello,  Uncle  Dick," 
to  him  two  or  three  times;  I  don't  recollect 
how  many  times  I  holloed.  I  said,  "There 
Is  a  dead  man  out  here."  Mr.  Thaxton 
says,  "A  dead  man!"  T  says,  "Yes;  a  man 
has  beoi  shot ;"  and  by  tbat  time  Uncle  Dick 
Rogers  came  up  to  the  door  facing  and  lean- 
ed up  against  the  door  facing  about  that 
distance  from  me,  and  he  said —  Mr.  Eddie- 
man:  Wait  a  minute.  We  object  to  any  state- 
ments there,  unless  it  was  in  the  presence 
of  these  defendants.  Q.  Were  those  two  de~ 
fendants  In  the  room  there  ^  A.  I  conld  not 
say  whether  they  were  or  not.  I  seen  some- 
body there,  but  I —  Q.  Who  else  did  yon 
see  there  besides  old  man  Rogers  and  Mr. 
Thaxton?  A.  Well,  sir,  I  could  not  say  to 
be  certain  who  they  were;  I  taken  It  to  be 
tliat  young  man  Bitting  over  there.  Q.  Which 
one  did  you  take  it  to  be?  A.  That  one — 
the  black-headed  boy.  Q.  Mart  Rogers?  A. 
Mart;  I  taken  It  to  be  him,  bnt  I  could  not 
swear  It  was  Mart.  Q.  Was  any  one  else 
In  there?  A.  Yes;  I  seen  some  more  In 
there,  but  I  could  not  say  wbo  they  were. 
The  Court:  How  long  was  that  after —  Mr. 
Mathers,  when  does  the  state  claim  that  Mr. 


Riiko.r  and  Mr..  Mays  saw  this  man?  Mr. 
Mathers:  I  was  Just  going  to  ask  him.  The 
Court:  I  ask  that  question  In  view  of  the 
ruling  on  that  testimony  just  now.' " 

Tbia  t^timony  was  not  Improiwrly  admit- 
ted. The  court,  ho\yever,  excluded  it  evi- 
dently because  it  was  in  doubt  as  to  its  ad- 
missibility ;  but  even  had  it  been  inadmissi- 
ble it  does  not  appear  tbat  serious  injury 
would  have  resulted.  The  drcumstauces  In- 
dicate strongly  tbat  the  accused  was  present, 
and,  even  though  he  was  not,  this  occur- 
rence was  immediately  following  the  homi- 
cide. The  Assistant  Attorney  General  in- 
sists that  this  testimony  was  properly  ad- 
mitted as  a  part  of  the  res  gestie  and  con- 
lined  within  the  limits  of  time  and  matter 
that  tended  reasonably  to  shed  light  on  the 
killing.  Witnesses  Mays  and  Baker  both 
testified  that  they  were  driving  along  the 
road  together  when  they  heard  a  shot  fired, 
and  a  short  time  thereafter,  coming  from  the 
direction  in  which  they  heard  the  shot,  they 
saw  a  wagon  with  two  mules  hitched  to  it 
coming  at  a  fast  walk  and  a  man  on  top 
of  the  wagon,  apparently  wounded.  Then 
they  saw  two  men,  one  larger  than  the  oth- 
er, coming  through  the  bottom  from  the  di- 
rection in  which  they  heard  the  shot:  one 
of  them  carrying  a  gun  and  going  in  the  di- 
rection of  Dick  Rogers'  house.  Undoubted- 
ly these  two  persons  were  the  accused  and 
his  brother,  who  was  charged  Jointly  with 
him.  The  team  came  on  up  the  road  behind 
them  and  passed  the  Rogers'  bouse.  No  ef- 
fort was  there  made  to  stop  it.  Masrs  and 
Baker  waited  until  the  team  overtook  them, 
and  they  stopped  it  and  found  the  man  on 
the  wagon  mortally  wounded.  AU  this  oc- 
curred within  a  very  short  period.  Mays 
went  immediately  back  to  the  Rogers'  bouse 
and  made  Inquiries  as  to  the  Idlliog.  He 
had  seen  the  man  with  the  gun,  and  his  com- 
panion, going  in  that  direction.  No  other 
person  except  the  wounded  man  bad  been 
seen.  We  are  unable  to  discover  anything 
in  the  action  of  the  trial  court  that  Justities 
criticism  of  this  ruling. 

13]  ConAsei  next  complain  of  the  action 
of  the  court  in'  jmrmltting  the  liitrodoction 
of  certain  testimony  which  tended  to  incrim- 
inate Mart  Rogers,  wbo  was  afterwards,  by 
permission  of  the  court,  discharged  from 
proseontlon  by  the  county  attorney.  At  the 
time  he  was  discharged  the  court  withdrew 
all  the  testimouy  from  the  Jury  which  tended 
to  incilndnate  Mart  Rogers,  and  not  this  ac- 
cused, and  bad  previously  limited,  by  prop- 
er Instroetions,  the  effect  of  such  testimony 
to  Mart  Rogers.  .The  action  of  the  court 
was  entirely  fair  and  proper.  The  rulings 
and  orders  made  in  this  connection  are  the 
law  in  this  Jurisdiction.  The  accused  had 
the  right  to  a  separate  trial  If  he  had  so 
demanded,  and  it  is  the  well-recognixed  rule 
that  testimony  competent  as  to  one  oode- 
fendant  on  trial  with  another,  although  prej- 
ndictai   to  the  other,   la  admissible,    when 
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properly  limited  by  the  trial  tourt,  by  In- 
structions, to  the  codefendttbt  against  wbom 
It  Is  admissible;  and  tlxlB  is  'tme  even 
tbough  the  testimony  Is  snctt  that,  were  the 
complaining  accused'  oh  separate  trial,  It 
would  hare  been  reversible  error'  to  admit 
snch  testimony.  Gonzalus  T.  State,  7 '  OM. 
Cr.  444,  Ito'  Pac.  705. 

•Cotrasel  next  urge  that  thh  Judgment 
rihiotiMf  be  reversed  becaose  the  trial  court 
permitted  the  state,  on  cross-^xamlnktiob, 
to  isk  certain  qnestloiis  tndlcatlng  tbiLt  wit- 
nessl  ThaxtbA,  who  testified  for  the  acctisM, 
was  drfnicing  whisky  a  few  days  bftfOK  this 
bodilclde.  We  are  of  oplnMn  that  the  Isam- 
eA  trial  JMge  exteii<«d  the  doctrlfae  fkr- 
tUef  than  this  court  ever  Intended  In  &ny  ctt 
tM'  opinioiM  !■  this  cennectlOB.  The  error, 
Iwweirtr,  "was  trtrialt  And  ooald^not  liave  re- 
soltad  in  aertons  lojnry.  The  doctrine  in 
Price  ▼.  State,  1  Okl.  Cr..'  368.  96  Pac.  4ia,  we 
thtnk,  la  prbliaAiy  tbeisaMa  role. 

Th«  (Hfly  other  etntr  nrgefd,  which  we 
deem  It-nacessary  to  U  ajur  way  dlsooss,  la 
bused  apon  the  following  paragraph  of  the 
tentk  Inatimetlan  girea  by  the  court  to  the 
Ivry:  "Xou  are  Inatrucl^d  that  U  you  be- 
Ueve  from  the  evidence  that  threats  to  take 
the  life  of  the  defendant  or  do.  him  great 
peqwnal  injury  were  made  by  the  deceased, 
bat  were  not  conununlcated  to  the  defendant 
prior  to  the  homicide^  such  nncomipunlcated 
threats  can  be  considered  by  you,  in  oon- 
aectioB  with  all  the  other  evidence  la  the 
caae,  In  determining  who  was  the  probable 
a^ggressor  at  the  time  of  the  killing,  and  for 
no  other  purpose."  It  is  the  contention  of 
counsel  that  this  instruction  is  seriously 
prejudicial,  because  it  prohibited  the  Jury 
from  considering  these  uncommunlcated 
etutements  or  threats  for  the  purpose  of  as- 
certaining the  condition  of  the  mind  of  the 
deceased,  his  animus  toward  the  accused,  or 
for  the  purpose  of  explaining  his  conduct  at 
the  time  of  the  fatal  shooting.  We  are  of 
opihion  that  the  Instruction  could  have!  In- 
cluded a  clause  permitting  the  Jnty  to  con- 
alder  these  threats  as  tending  to  show  the 
feelinRs  and  Interest  of  the  deceased  toward 
the  accused  at  the  time  of  the  shooting,  and 
for  the  purpose  of  shedding  light,  if  any  to 
be  deduced  therefrom,  as  to  whether  or  not 
he  so  acted  at  the  time  of  the  shooting  as  to 
Induce  in  the  mind  of  the  accused  an  honest 
belief  that  the  deceased  Intended  to  kill  him 
or  do  htm  great  bodily  harm.  But  consid- 
ering this  charge  together  with  all  of  the  in- 
Btructlona  giVen  by  the  court,  and  constru- 
ing them  In  the  light  of  the  evidence  intro- 
duced, we  are  unable  to  conclude  that  the 
Instruction  waa  in  any  manner  prejudicial. 

We  have  'gone  carefully  over  the  entire 
I«c6rd  in  this  case  aad  considered  the  same 
In  all  ica  phases,  and  are  impelled  to  the  con- 
clusion thait  this  accused  had  a  fair  and  im- 
partial trial*  and  that  a  Just  and  proper  ooo- 
(vlctioU' resitf ted  thetefrom.    We  can  find  no 


error  in  the  record  which  would  Justify  this 
"court  in  interfering  with  the  Judgment,  even 
had  the  death  penalty  been  Imposed,  and  cer- 
tainly none  that  would  warrant  an  interfer- 
ence with  the  verdict  of  the  Jury,  imposing 
life  ImprUonmeut  and  the  judgment  as  pro- 
nounced. 

Let  the   Judgment  in  all  things   be   af- 
firmed. 

"DCyrLB  and  FCRMAN,  3 J.,  coocnr. 


BOUIK  V.  aXATB. 
(Criminal  Ciourt  of  Appeals  of  Oklahoma.    May 

7,  i9ia.) 

{BvtUhu*  tt  Ut&  Court.) 
ii  RAPB  (|'5»«)— A89A0LT  TO  GoMXTF— STTTVI- 
dENCT  or  BVIOENCB. 

In  a  prosecution  for  aasaalt  with  intent  to 
commit  rape  upon  a  female  child  under  tlie  age 
of  consent,  the  evidence  is  held  to  support  the 
verdict  and  that  no  reversible  error  was  com- 
mitted on  the  trial. 

[Ed.  Note.— For  other  cases,  see  Bape,  Cent 
Dig.  ii  78-«l;    Dec.  Dig.  {  33.*] 

Z  Rapk  (I  16»)— AssADtT  TO  Commit— De- 
fease. 

iSiDce,  by  statute,  a  female  ehtid  under  the 
age  o(  consent  is  legally  incapable  of  consenting 
to  carnal  kikowledge  of  her  person,  she  is  in- 
capable of  consenting  to  an  ORsanlt  upon  her 
with  intent  to  commit  rape,  and  every  act  done 
in  fnrtherance  of  a  purpose  and  intent  to  know 
her  oamally  is  unlawful  and  felonious ;  and,  if 
such  acts  would  constitute  an  assault  if  done 
without  her  consent,  then  no  act  of  hers  can 
waive  the  assault 

[Bd.  Nbte.— For  other  cades,  sea  Rape,  Cent 
Dig.  ii  1&-19;   Dec.  Dig.  |  10.* 

For  other  definitions,  aee  Words  and  Phrases, 
VOL  T,  pp.  5910-5925 ;   vol.  8,  p.  7778.] 

8.  CaiMiHAi,  Law  (i  36«*)— AfSAUn  to  Com- 
viT  RAPE— Res  Qeht«— Complaint  Madx. 
Where  it  appears.  In  a  prosecution  for  as- 
saalt  to  commit  rape  upon  a  child  of  tender 
years,  that  immediately  after  the  alleged  assault 
she  waa  crying  and  met  an  older  sister  and 
then  and  there  made  complaint,  not  only  the 
fact  that  such  complaint  waa  made,  but  the 
complaint  as  made,  is  admiasll^  as  part  of  the 
res  gestte. 

[E!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ii  808,  811,  814,  819,  820;  Dec. 
Dig.  I  3«B.»] 

4.  GaiMiRAL  Law  (|  720*)  —  Abocmewt  of 

COCNSEU 

The  prosecuting  attorney  has  the  right  and 
privilege  in  his  argument  to  the  jury  to  refer  to 
the  evidence  and  his  deduction  therefrom  anil 
urge  upon  the  jury  the  truth  or  falsity  of  an> 
testimony  given  in  the  case. 

lEd.  Jp'ote.— For  other  cases,  see  Criminal 
Ijow,  Cent  Dig.  {{  1670,  1671;  Dec.  Dig.  § 
7m»] 

6.  Cbiminal  Law  ({  109d*)— Appeal— Abov- 
MEM  OF  Counsel- PsBSENTATioN  »0K  Re- 
view. 

Misstatements  of  the  prosecuting  attorney 
in  his  address  to  the  jury  cannot  be  reviewed 
on  appeal,  where  the  only  evidence  thereof  con- 
tained in  the  record  are  recitals  in  the  motion 
for  new  trial 

[KA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2653.  2789,  :iS03-28i;2,  i!8:»- 
2827,  2927,  2928,  2948,  3204;  Dec.  Kg.  i 
10«0.»] 
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(Additional  Syllalu*  Iv  Editorial  Staff.) 
e.  Obiminal  Law  (»  115«»)  —  Appeal  —  Rb- 

FUSAi,  OP  Change  of  Venue. 

Since  Comp.  Laws  1909,  J  676«,  leaves  an 
application  for  a  change  of  venue  to  the  sound 
discretion  of  the  trial  court,  a  refusal  to  grant 
such  change  will  not  be  disturbed  on  appeal  in 
the  absence  of  an  abuse  of  discretion  to  defend- 
ant's prejudice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  3044 ;   Dec.  Dig.  i  1150.»] 

Appeal  from  District  Court,  Garrln  Coun- 
ty; R.  McMinian,  Judge. 

N.  C.  Boule  was  convicted  of  assault  with 
Intent  to  commit  rape,  and  he  appeals.  Af- 
firmed. 

Thompson  &  Patterson  and  Carr  &  Field, 
all  of  Pauls  Valley,  for  plaintUI  in  error. 
Cbae.  West,  Atty.  Gen.,  Smith  C  Matson, 
Asst.  Atty.  Gen.,  and  J.  S.  Estes,  of  Okla- 
homa City,  for  the  State. 

DOYLE,  J.  The  plaintiff  In  error  was 
tried  upon  an  Information  for  assault  with 
Intent  to  commit  rape.  He  was  found  guilty 
and  in  accordance  with  the  verdict  of  the 
Jury  was  sentenced  to  imprisonment  in  the 
penitentiary  for  a  term  of  four  years  and 
six  mouths.  The  Judgment  and  sentence  was 
entered  on  the  3d  day  of  June,  191L 

The  noticeable  assignments  of  error  are 
confined  to  three  points. 

[6]  The  first  concerns  the  refusal  of  the 
court  to  grant  a  change  of  venue.  Our  Code 
leaves  such  an  application  to  the  sound  dis- 
cretion of  the  trial  court  (section  6766),  and 
unless  it  appears  that  such  discretion  was 
abused  to  the  prejudice  of  the  defendant  this 
court  cannot  interfere.  Edwards  v.  State, 
131  Pac.  956,  and  cases  therein  collated.  The 
record  shows  some  17  affidavits  In  support 
of  the  application  and  about  45  counter  af- 
fidavits. Upon  this  showing  the  court  over- 
ruled the  application.  The  record  shows 
that  the  defendant  was  given  an  opportunity 
to  make  a  further  showing  in  the  matter 
after  the  court's  ruling  by  examining  a  num- 
ber of  witnesses  on  behalf  of  the  defendant 
and  then  again  overruled  the  application. 
There  Is  nothing  to  indicate  that  the  court 
abused  its  discretion  in  the  matter  or  acted 
arbitrarily. 

[1]  The  second  ground  upon  which  error 
Is  assigned  is  that  the  evidence  is  not  suffi- 
cient to  support  the  conviction  and  that  the 
court  erred  In  refusing  to  grant  the  motion 
to  direct  a  verdict  of  not  guilty. 

The  facts  of  the  case,  as  we  gather  from 
the  evidence,  are  as  follows:  The  defendant 
lives  on  a  farm  within  a  mile  of  Stratford. 
On  Saturday,  November  12,  1910,  the  defend- 
ant took  several  children  from  Stratford  in 
his  wagon  to  a  pecan  grove  on  his  farm  to 
pick  pecans,  under  an  arrangement  whereby 
he  was  to  give  the  children  one-half  of  the 
I)ecanR  they  picked.  A  short  time  after  they 
arrived  at  the  place,  the  prosecutrix,  lola 


McCurdy,  nine  years  old,  went  with  the  de- 
fendant to  the  house  200  or  300  yards  dis- 
tant for  water.  She  returned  with  some 
water  In  a  cottolene  bucket  and  was  crj'lng. 
Her  testimony  as  to  what  transpired  is  iu 
the  words  as  follows:  "I  stopped  to  pick 
the  cockleburs  out  of  my  clothes.  He  said 
he  would  help  me,  and  be  helped  me  to  pick 
them  out  He  unbuttoned  my  bloomers  and 
laid  me  down.  He  unbuttoned  his  clothes, 
and  he  got  on  top  of  me  and  laid  down  on 
me.  He  took  his — I  don't  know.  He  put  it 
on  me,  and  said,  'Did  yon  have  anybody  do 
this  to  you  before?'  and  I  said,  'No,  sir.' 
I  had  to  button  my  own  clothes  and  be  but- 
toned his.  There  was  matter  on  my  leg." 
That  they  then  went  to  the  pump,  and  he 
told  her  to  retnm  with  the  water  the  way 
she  came.  She  was  then  asked,  "Who  was 
the  first  one  who  spoke  to  you?"  and  an- 
swered, "My  sister  Ruby."  "Q.  Did  you  tell 
Ruby?  A.  Yes,  sir;  I  told  her."  That  she 
said  she  wanted  to  go  home^  and  the  defend- 
ant came,  and  tbey  all  got  into  the  wagon, 
and  he  took  them  home.  And  she  told  ber 
mamma  what  the  defendant  had  done  to  her. 

Ruby  McCurdy  testified  that  She  waa  12 
years  old;  that  when  her  sister  lola  had 
been  gone  about  30  minutes  she  became  on- 
easy  and  went  to  the  fence  and  called  her; 
that  she  answered  and  returned  crying,  and 
"she  told  me  what  Mr.  Boule  had  done  to 
her." 

The  testimony  of  several  of  the  children 
tends  to  show  that  while  going  home  after 
the  alleged  assault  the  prosecutrix  cried  con- 
tinuously. 

Frank  Farrts  testified,  as  undersherlff,  he 
went  on  the  second  day  after  with  the  two 
McCurdy  girls  and  three  or  four  other  per- 
sons to  the  place;  that  It  was  In  the  bed 
of  a  creek  with  banks  six  or  seven  feet 
high,  and  there  was  an  Impression  In  the 
sand. 

J.  R.  Glllman  testified  that  he  was  with 
the  party  and  saw  the  impression  In  the 
sand  in  the  bed  of  the  creek;  "that  there  was 
footprints,  one  very  small  and  a  large  one, 
along  there." 

W.  U.  Goodwin  testified  he  was  with  the  • 
party.     His  testimony   is   substantially  the 
same  as  that  of  the  others. 

Mrs.  McCurdy  testified  that  the  girls  came 
home  about  11  o'clock,  and  lola  was  crying 
and  told  her  what  she  was  crying  about. 

The  defendant  testified  on  his  own  behalf 
"that  Mr.  McCurdy's  little  girl  said  she 
wanted  a  drink  and  would  go  with  me  and 
take  back  a  bucket  for  the  other  children. 
She  went  with  me  to  the  well,  and  I  got  her 
the  water,  and  I  went  to  the  house,  and 
when  I  returned  to  where  they  were  picking 
pecans  she  was  crying.  I  asked  the  child 
if  any  of  them  whipped  her,  and  she  said 
no,  that  she  wanted  to  go  back  home,  that 
she  was  hungry,   and   I   took   the  children 
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home."    He  denied  having  mistreated  her  in 
any  way. 

[2]  Counsel  In  fhelr  brief  say:  "If  the 
Uttle  girl  had  only  cried  out  and  frightened 
Urn  away;  if  she  bad  only  Idcked  him  with 
her  feet,  or  slapped  him  in  the  face^  or 
scared  him,  or  cried  for  help,  or  have  pre- 
vented him  from  attempting  to  enter  her 
in  any  manner — that  it  would  then  be  an 
assault  with  Intent  to  rap&  But  In  the  ab- 
sence of  any  proof  of  this  character,  the 
case  does  not  come  within  the  definition  of 
an  assault  with  Intent  to  rape,  and  that  If 
the  court  will  closely  read  the  evidence,  we 
think  that  it  will  bear  out  our  contention 
that  the  state  has  wholly  failed  to  show  that 
there  was  any  attempt  at  penetration  of  the 
person  of  lola  McCurdy.  Granting  all  that 
she  may  have  said  to  the  Jury  to  be  true, 
there  can  be  no  conviction  for  attempted 
rape  in  this  matter.  We  call  attention  fur- 
ther to  the  fact  that  under  the  law,  in  order 
to  convict,  the  Jury  must  be  satisfied  that  an 
attempt  was  made  to  have  sexual  intercourse 
by  force  or  fraud." 

Counsel's  contention  is  not  tenable,  and  is 
without  support  in  reason,  law,  or  authority. 
The  fact  that  the  defendant  was  deterred 
from  the  consummation  of  his  diabolical  pur- 
pose and  intent  by  reason  of  the  youth  and 
immaturity  of  his  victim,  and  that  she  by 
reason  of  her  youth,  want  of  understanding, 
or  trusting  innocence,  did  not  protest  or  re- 
sist, Is  no  defense  to  the  crime  charged. 
"Carnal  knowledge  of  a  female  <diild  under 
16  years  of  age  Is  rape  under  our  statute, 
with  or  without  the  use  of  force,  no  matter 
what  may  be  the  circumstances,  and  the 
question  of  consent  is  wholly  immaterial; 
whether  the  prosecutrix  submitted  to  the 
acts  of  the  defendant  In  ignorance  of  his 
criminal  intent,  or  whether  she  exercised  a 
positive  will,  and  consented  or  submitted  to 
what  the  defendant  did  with  full  knowledge 
that  his  purpose  and  intent  was  to  have  car- 
nal connection  with  her,  is  immaterial.  The 
prosecutrix  being  under  the  age  of  consent 
was  conclusively  incapable  of  legally  con- 
senting to  an  assault  with  intent  to  have 
carnal  knowledge  of  her.  Every  attempt  to 
commit  a  felony  against  the  person  Involves 
an  assault ;  and  if  the  acts  of  the  defendant, 
done  in  furtherance  of  a  purpose  to  have 
carnal  knowledge  of  the  prosecutrix,  consti- 
tuted an  assault  to  commit  rape.  If  done 
without  her  consent,  then  no  act  of  hers 
could  waive  such  assault."  Lee  v.  State,  7 
Okl.  Cr.  141,  122  Pac.  1111,  and  cases  cited, 
holding  that  there  may  be  an  assault  with 
intent  to  commit  rape  upon  a  consenting  fe- 
male where  she  is  under  the  age  of  consent. 

,  Upon  the  record  before  us  there  can  be 
no  doubt  but  that  the  verdict  of  the  Jury 
Is  amply  supported.  If  the  jury  believed 
the  evidence  given  on  the  part  of  the  state. 
That  the  Jury  did  believe  this  evidence  is 
clearly   established  by   the  fact  that   they 


found  the  defendant  guilty  of  the  crime 
charged. 

The  remaining  cause  urg^d  for  a  new  trial 
is  alleged  misconduct  of  the  county  attorney 
in  his  closing  argument  to  the  Jury. 

[S]  Several  statements  are  set  forth  In 
the  motion  for  a  new  trial  that  are  not 
shown  by  the  record.  Recitals  in  a  motion 
for  new  trial  are  not  evidence  of  miscon- 
duct and  cannot  be  reviewed  on  appeal  un- 
less properly  incorporated  in  the  record. 

[4]  The  record  does  show  the  following 
statements  made  by  the  county  attorney 
In  bis  closing  argument:  'Turn  this  maq. 
loose  if  you  wish  and  put  your  stamp  of 
approval  upon  his  lecherous  conduct,  and 
let  him  go  and  rob  the  cradle  and  ruin 
other  homes."  That  the  county  attorney 
stated  to  the  Jury  that  Ruby  McCurdy,  Ura 
sister  of  the  prosecuting  witness,  had  te»- 
tlfled  that  lola  McCurdy  had  told  her  when 
she  came  up  with  the  bucket  of  water  what 
the  defendant  had  done  to  her,  and  also 
stated  to  the  Jury  that  the  mother  had  testl- 
lled  that  the  little  girl  told  her  when  8h« 
came  home  what  had  been  done  to  her. 
To  which  argument  and  statements  of  the 
county  attorney  the  defendant's  counsel  then 
and  there  objected  and  requested  the  court 
to  Instruct  the  Jury  to  dlsregiard  them,  which 
objections  were  overruled  and  requests  de- 
nied. 

The  first  statement  complained  of  may  be 
somewhat  objectionable,  but  was  probably 
provoked  by  the  argument  of  the  defendant's 
counsel,  and  was  made  in  reply  to  their  de- 
mands to  the  Jury  for  acquittal.  It  is  clear 
that  it  was  not  audi  an  impropriety  as 
would  be  sufficient  to  set  aside  a  verdict 
which  on  the  evidence  was  Just  and  proper. 

[S]  The  objections  to  the  remaining  state- 
ments are  without  merit  The  prosecutrix 
was  asked  if  she  told  her  sister  and  her 
mother  about  the  offense  charged,  and  she 
replied  that  she  did.  The  court  refused  to 
allow  her  or  them  to  state  what  she  said  to 
them.  This  was  error  in  favor  of  the  de- 
fendant, as  the  complaints  so  made  were  ad- 
missible as  a  part  of  the  res  gestae.  "It  is 
admissible  to  show  by  the  testimony  of  the 
prosecutrix  or  other  witnesses,  in  corrobora- 
tion of  her  testimony,  that  complaint  was 
made  shortly  after  the  commission  of  the 
alleged  offense,  and  when,  where,  and  to 
whom  it  was  made,  but  by  the  weight  of 
authority  the  evidence  must  be  confined  to 
the  bare  fact  that  complaint  was  made;  the 
details  or  particulars  of  the  complaint  not 
being  admissible  as  substantive  testimony 
unless  the  statements  are  part  of  the  res 
gestse."  33  Cyc.  1463,  and  cases  cited. 
Where  the  complaint  is  made  immediately 
after  the  occurrence,  it  constitutes  a  part 
of  the  res  gestse;  and,  where  the  party  as- 
saulted is  of  tender  years,  it  would  seem 
that  not  only  the  fact  that  complaint  was 
made,  but  the  particulars  of  the  complaint' 
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aB  made,  should  be  admitted.  The  county  at- 
torney's argument  In  this  respect  was  a 
proper  discussion  of  the  evidence,  and  it  Is 
evident  to  us  that  he  was  careful  lu  coufln- 
ing  his  argument  to  the  fact  that  complaint 
was  made. 

^  The  instructions  likewise  were  more  favor- 
able to  the  defendant  than  the  testimony 
warranted. 

It  is  apparent  that  justice  has  been  done, 
and  the  conviction  ought  not  to  be  set  aside 
except  for  some  prejudicial  error  in  the 
proceedings. 

We  have  been  unable  to  ftnd  any  such  er- 
ror to  this  case.  The  Judgment  of  the  dis- 
trict court  of  Qarvln  county  Is  therefore  af- 
firmed. 

ARMSTRONG,  P.  J.,  and  FURMAN,  J., 
concur. 


Ea>WARDB  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.    May 

8,  1913.) 

(Btittahv$  hf  the  C«urt.} 

1.  Cbixikai.  I.AW  (U  121.  134,  U50*)  — 
Change  of  Vcnuib— DiedOsiioNABY  Ruling 

— Appeal. 

(a)  An  application  for  a  change  of  venue  is 
addressed  to  the  discretion  of  the  trial  court, 
and  the  ruling  of  the  court  thereon  will  not  be 
reviewed  upon  appeal  in  the  Essence  of  a  show- 
ing that  the  court  abused  its  discretion. 

(b)  For  counter  affidavits  held  to  be  sufficient 
to  put  i^  issue  the  fact  as  to  whether  or  not  so 
great  a  prejudice  existed  in  a  county  against  a 
defendant  as  to  prevent  htm  from  securing  an 
unbiased  and  unprejudiced  jury  and  a  fair  and 
impartial  trial  in  said  county,  see  opinion. 

[Ed.  Mote.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  ^1,  243,  251,  252,  304A; 
Dec.  Dig.  K  121,  134,  1150.*] 

2.  Cbiminai.  Law  (i$  58«,  603,  1151*)— OoN- 
nwtjance— sxjjncikncy  of  application— 
Appkai.. 

(a)  An  application,  for  a  continuance  is  ad- 
dressed to  the  discretion  of  the  trial  court,  and 
the  ruling  of  the  court  thereon  will  not  be  re- 
viewed upon  appeal  unless  it  is  made  to  appear 
from  tile  record  that  this  discretion  has  been 
abused. 

(b)  For  an  application  for  a  continuance  held 
to  be  wholly  insufficient  on  the  question  of  dili- 
gence and  also  upon  the  question  of  the  actnal 
merits  of  the  case,  see  opinion. 

[Ed-  Note. — For  other  cases,  see  Criminal 
liaw.  Cent.  Dig.  {{  1311,  1348-13(51,  3045-;J04»; 
Dec.  Dig.  a  588,  603,  1151.*} 

3.  Cbxuinal  Law  (|§  543,  1144*)— Admissi- 
BiLiTT   OF  Evidence— Testimony   at   Pre- 

LIUINART   TBIAI/— DrSCKBTIONART    RULINO — 

Appeal. 

(a)  Where  a  witness  has  testified  in  a  pre- 
liminary trial  and  has  been  cross-examined  by 
the  defendant,  and  where  the  attendance  of  said 
witness  cannot  be  obtained  upon  a  subsequent 
trial  of  said  cause,  it  is  not  error  for  the  trial 
court  to  permit  the  introduction  by  the  state  of 
the  testimony  given  by  said  witness  upon  such 
former  trial. 

(b)  Where  the  evidence  shows  that  a  witness 
who  had  testified  upon  a  preliminary  trial  could 
not  be  found  by  the  officers  after  a  diligent 
search,  the  trial  court  has  a  right  In  the  exer- 


cise of  its  discretion  to  permit  the  •dmi.ssion 
of  such  testimony  agaln^  «  defendant,  and  upon 
appeal  it  will  be  presumed  that  this  diacRtion 
was  properly  exercised  in  Uw  stance  of  a  show- 
ing to  the  contrary. 

(c)  For  evidence  which  justified  the  trial  court 
in  admitting  the  previous  testimony  -of  a  witness 
who  was  absent  at  the  final  trial,  see  opinion. 

[Ed.  Note. — Fol;  other  cases,  see  Criminal 
I^w,  Cent.  Dig.  «  lli;!3,  J4J34,  273(>-27(i4  "70t;- 
2771,  2774-2781,  2901,  3016-3037;  Uec.  Dig.  H 
543,  1144.»] 

4i  Cbiminai.  Law   (J  1171*)— Habmless  Er- 

BOR— AaOmiBNY  of  OOUNBBL. 

Wliere  the  evidence  oonduaively  shows  the 
guilt  of  |L  defendant  of  murder  and  the  juty 
only  convicts  him  of  nlanslaughterj  ordinarily 
the  court  will  not  consider  dbjections  to  im- 
proper resMifcs  made  hy  the  county  attorney 
in  bis  closing  argument  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
T.aw,  Cent.  Dig.  U  3126,  3127;  Dec.  Dig.  { 
1171.»] 

5.  Criminal  Law  (5S  1144, 1180*)— Harmt-ess 
Error— (fROUND   fob   Rcversal— Presiiup- 

XION  OF  REOULABITT. 

(a)  A  conviction  will  not  be  reversed  on  ac- 
count of  the  action  of  the  trial  court  unless  two 
things  affirmatively  appear  in  the  record:  First, 
that  the  oourt  committed  error  during  the  trial 
of  the  cause ;  second,  that  by  sach  error  the 
defendant  was  deprived  of  a  substantial  right  to 
his  Injury. 

(b)  It  Is  no  part  of  the  duty  of  the  members 
of  the  Criminal  Court  of  Appeals  to  act  as  co«n- 
sel  for  an  appeilanL  We  will  not  presume  that 
the  trial  juilge,  the  county  attorney,  and  the 
jury  entered  into  a  conspiracy  to  unlawfully  de- 
prive an  appellant  of  his  liberty,  or  that  either 
of  them  have  not  faithfully  performed  their 
respective  duties.  Every  presumption  will  be 
indulged  In  favor  of  the  rulings  of  the  trial 
court,  the  regularity  of  the  proceedings,  and 
the  correctness  of  the  verdict  of  the  jury.  Ttiia 
is  necessary  in  order  that  property  >;igbt8  may 
be  protected  and  human  life  maj-  be  made  safe 
and  sacred  in  Oklahoma. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  1$  2736-2764,  276B-2771,  2774- 
2781,  2901,  aOlB-3037.  3215-3219,  3221,  3230; 
Dec.  Dig.  «{  1144,  1186.*] 

(AdJiHoncl  Syllahut  by  Biitorial  Stmff.) 
«.  Criminal  Law  (J  308*)  —  Appeal  —  Prb- 

SUMPTION  OF  INN'OCENOE. 

After  conviction  the  presumption  of  in- 
nocence is  destroyed,  and  on  appeal  the  counter 
presumption,  that  the  verdict  is  correct  and 
appellant  tmilty,  prevails. 

(Ed.  .Note. — For  other  cases,  see  t'riminal 
Law,  Cent  Dig.  i  731;  Dec.  Dig.  i  308.*  j 

Appeal  from  District  Court,  Garvin  Coun- 
ty: R.  McMillan,  Judge. 

C.  F.  Edwards  was  convicted  of  manslaugh- 
ter in  the  first  degree;  and'  be  appeals.  Af- 
firmed. 

The  material  testimony  in  the  case  may  be 
substantially  stated  as  follows:  The  homi- 
cide occurred  on  the  15tb  day  of  April,  1911, 
in  Garvin  county,  OkL,  at  the  home  of  ap- 
pellant, who  resided  four  or  five  miles  west 
from  Pauls  Valley.  The  decea.sed  lived  about 
half  a  mile  from  appellant  On  the  day  of 
the  homicide  the  deceased  and  arH>clIant  came 
to  Pauls  Valley  driving  a  pair  of  mules  be- 
longing to  deceased  hitched  to  a  wagon  be- 
loiiKing    to    apiwllant.      They    were    aeoom- 
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panled  by  some  friends  In  the  wagon.  They 
bought  some  feedstuff  and  groceries,  and  ap- 
pellant j)rocured  a  quart  bottle  of  whisky. 
The  deceased  and  apipeUaiit  and  some  other 
persons  In  the  wagon  with  them  took  a  drink 
or  two  of  whisky  on  their  way  home  from 
Pauls  Valley.  The  parties  first  stopped  at 
the  house  of  Bd  Swan,  where  they  got  out  of 
the  wagon  and  placed  In  his  house  some 
goods  which  ho  had  purchased.  He  then 
drove  on  half  a  mile  further  to  the  home  of 
appellant.  Up  to  this  point  there  is  no  con- 
flict tn  the  evidence. 

The  testimony  of  F.  L.  Strickland  at  the 
preliminary  trial  was  admitted.  He  testl- 
Qed:  That  on  the  day  of  the  homicide  he  was 
breaking  sod  on  appellant's  Saim  working 
for  appeUant  and  that  he  was  present  at  the 
time  when  the  homicide  occurred.  That  at 
6:20  o'clock  he  left  the  field  and  went  to  the 
house.  He  there  saw  appellant  and  the  de- 
ceased. That  appellant  came  out  of  his  house 
to  the  wagon.  That  deceased  came  out  of 
the  house  and  went  to  the  wagon  and  sat 
down  oil  the  ground  and  drove  a  peg  in  the 
ground  and  was  pitching  his  knife  at  It 
That  appellant  and  deceased  were  talking 
about  a  check  which  witness  bad  given  the 
deceased.  Deceased  told  witness  that  the 
check  had  been  turned  down.  Witness  and 
appellant  promised  to  pay  deceased  the  mon- 
ey for  the  check.  That  they  then  ceased  to 
discuss  the  cheek  matter.  That  appellant 
said  to  deceased,  "Ed,  1  made  her  come 
clean,"  and  deceased  replied,  "My  wife  told 
the  truth."  Appellant  then  said,  "I  don't 
like  to  have  my  wife  called  a  liar."  De- 
ceased then  said,  "My  wife  told  the  truth." 
Appellant  did  not  make  any  reply  to  thl.s, 
but  he  drew  his  knife  out  of  his  pocket  and 
began  to  open  it,  but  he  did  not  open  the 
knife,  but  drew  out  a  revolver  which  he  held 
in  bis  right  band.  Witness  then  took  ap- 
pellant by  the  left  arm,  and  said,  "Don't  do 
that,"  and  appellant  replied,  "Get  back,  or 
I  will  hurt  you."  Deceased  was  then  stand- 
ing up  about  10  feet  off,  and,  when  ordered 
to  turn  a]>pellant  loose,  witness  stepped  back, 
and  appellant  then  walked  up  in  front  of  de- 
ceased. Deceased  said  to  appellaixt,  "Kirk, 
you  have,  got  me  bested."  Appellant  then 
struck  deceased  an  upi)er  cut  with  bis  left 
hand  and  knocked  him  down,  at  the  same 
time  holding  bis  revolver  In  his  right  hand. 
Deceased  got  up  ^nd  walked  over  and  sat 
down  on  the  wagon  tongue.  At  this  time  the 
pair  of  mules  which  witness  had  been  driv- 
ing ran  off,  and  witness  pursued  them  and 
caught  them,  and  as  he  pulled  back  the  lines 
he  heard  a  shot  Witness  was  then  25  or  30 
yards  from  the  scene  of  the  homicide.  Wit- 
ness started  to  the  place  where  the  shooting 
occurred  and  found  deceased  lying  on  the 
ground.  AppeUant  was  there  with  a  pistol 
In  Ms  hand.  Deceased  did  not  say  anything. 
Witness  then  left  and  returned  a  few  minutes 
after,  and  appellant  and  his  brother  John 
Edwards  were  there.    John  Edwards,  gpetit.- 


Ing  to  witness,  said,  "He  Is  as  good  a  frlen^ 
as  I  ever  bad  and  it  was  all  over  you,"  re- 
ferring to  witness. 

W.  W.  Campbell  tesUfled  for  the  state  that 
at  the  time  of  the  killing  he  lived  in  a  tent 
about  75  or  100  yards  from  the  hpuse  of  ajv 
p^llant;  witness'  attention  was  attracted  by 
some  loud  talking;  he  then  looked;  be  saw 
appellant  standing  with  him  arms  stretched 
out;  be  heard  the  report  of  a  shot;  he  did 
not  see  deceased  at  the  time;  witness  then 
yrent  up  to  the  house  of  appellant  and  to  the 
wagon;  he  there  saw  deceased  lying  on  the 
ground;  deceased  lived  15  or  120  minutes 
after  witness  reached  him. 

Dr.  Johnson  testified  that  be  examined  the 
body  of  the  desceased;  that  there  was  an 
abrasion  on  his  face  Just  beneath  the  risht 
eye  and  a  gunshot  wound  1%  inches  belilud 
and  a  auarter  of  an  inch  above  the  right  ear 
and  coming  out  on  the  left  side  three  inches 
above  and  three  Inches  behind;  that  the 
abrasion  on  the  face  of  the'  deceased  was 
made  before  death. 

Dr.  Lindsay  testified  to  the  same  facts,  and 
further,  that  he  saw  no  powder  marks  on  the 
deceased  when  he  examined  the  body. 

B.  Bruce  testified  that  he  took  a  photo- 
graph of  the  deceased ;  that  there  was  a 
black  swollen  place  beneath  a  scar  under  one 
eye  on  deceased's  face. 

Jim  Young  testified  to  the  bruise  on .  de- 
ceased's face  when  his  body  was  prepared 
for  burial. 

J.  S.  Kercheval  testified  to  the  bruised 
place  on  the  face  of  the  deceased,  and  al.><o 
that  he  saw  no  powder  marks  on  the  de- 
ceased when  he  was  prepared  for  burial. 

Anna  Edwards,  the  wife  of  appellant,  tes- 
tified that  appellant  and  the  deceased  were 
pretty  full  of  whisky  at  the  time  they  came 
from  Pauls  Valley ;  that  she  first  heard  loud 
talking  and  then  saw  them  scuffling;  that 
she  rushed  out  uixin  hearing  the  shot,  and 
her  husband  came  toward  her  and  exclaim- 
ed, "What  have  I  done?'  Appellant  then  said 
he  was  going  for  a  doctor,  and  left 

John  Edwiards  testified  that  be  came  home 
In  the  wagon  with  appellant  and  the  de- 
ceased; that  they  were  both  pretty  full  of 
whisky  when  they  got  home;  that  witness 
saw  apiiellant  and  deceased  scuflliug  and 
heard  a  gim  fire  and  deceased  fell  lack  dead. 

Appellant  testified  that  he  lived  near  dp- 
ceased  and  that  deceased  had  been  friendly 
with  him  for  quite  a  while;  that  when  in 
the  town  of  Pauls  Valley  on  the  day  of  the 
homicide  he  and  the  deceased  drank  consid- 
erable whisky  and  they  had  a  quart  bottle 
with  them  wh^n  they  started  home ;  that  they 
took  as  many  as  8  or  10  drinks  a  piece ;  that 
after  they  reached  home  aiqpellant  went  into 
the  house  and  talked  to  his  wife,  and  while 
there  bfi  got  his  pistol  and  put  It  In  his? 
pocket;  appellant  said  he  didn't  know  why 
be  put  the  pistol  In  his  pocket ;  apx>ellant'and 
deceased  were  talking  about  a  check  that 
.Strickland  had  given  to  deceased  which  had 
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been  turned  down ;  that  they  then  saw  Strick- 
land coming  over  the  hill  driving  toward 
them ;  that  a  hound  dog  came  along  and 
started  toward  the  chicken  house;  that  ap- 
pellant drew  his  pistol  and  said,  "I  believe 
I  will  shoot  him;"  deceased  Jumped  up  and 
grabbed  the  gun,  and  deceased  and  appellant 
were  scuffling  over  the  gun  when  they  stum- 
bled over  the  wagon  tongue  and  fell,  and  the 
gun  went  oft  accidentally  and  killed  the  de- 
ceased. 

A  number  of  minor  circumstances  were 
testified  to  tending  to  impeach  the  testimony 
offered  for  appellant 

Thompson  &  Patterson,  Carr  &  Field,  and 
Blanton  &  Andrews,  all  of  Pauls  Valley,  for 
appellant.  Smith  C.  Matson  and  Joseph  L. 
Hull,  Asst.  Attys.  Gen.,  and  John  M.  Stanley, 
Co.  Atty.,  of  Pauls  Valley,  for  the  State. 

PURMAN,  J.  (after  stating  the  facts  as 
above).  Counsel  for  appellant  have  assigned 
42  different  errors  alleged  to  have  been  com- 
mitted upon  the  trial  of  this  cause  and  there- 
by brought  up  for  review  all  of  the  rulings 
made  by  the  trial  court.  It  is  the  undisput- 
ed right,  and  It  Is  also  the  duty  of  counsel, 
when  they  prosecute  an  appeal,  to  present  for 
review  every  material  question  which  In  their 
Judgment  involves  an  erroneous  ruling  of  the 
trial  court  to  the  injury  of  their  clients. 
But  it  is  hardly  probable  that  the  trial  court 
would  commit  material  error  In  every  ruling 
made.  It  is  therefore  respectfully  suKKested 
that  when  an  appeal  is  taken  counsel  can 
save  themselves  and  the  members  of  this 
court  a  great  deal  of  unnecessary  labor  by  se- 
lecting the  questions  brought  up  and  present- 
ing only  those  which  have  substantial  mer- 
it. We  know  that  during  the  hurry  of  a  trial 
counsel  frequently  reserve  exceptions  with- 
out having  time  to  determine  as  to  whether 
or  not  they  are  well  taken.  This  is  also 
their  right  and  duty.  But  after  they  have 
had  time  for  reflection  It  would  be  the  better 
plan  if  they  would  eliminate  from  the  record 
and  only  present  on  appeal  those  questions 
which  upon  Investigation  they  regard  as  ac- 
tually meritorious.  When  the  entire  case  is 
brought  up  on  appeal  for  review  It  naturally 
suggests  the  inference  that  counsel  them- 
selves are  in  doubt  as  to  all  of  the  proposi- 
tions which  they  have  presented  and  do  not 
know  exactly  upon  what  they  rely. 

The  brief  In  this  case  covers  122  pages, 
which  we  have  carefully  read  and  re-read 
and  considered  from  the  beginning  to  the 
end.  We  will,  however,  only  dlseuss  those 
questions  which  go  to  the  substantial  merits 
of  the  cause. 

[1]  First.  When  the  case  was  called  for  tri- 
al, appellant  presented  a  motion  for  a  change 
of  venue,  in  which  It  was  set  up  that  so 
great  a  prejudice  existed  against  appellant  in 
the  minds  of  the  people  of  Garvin  county  that 
he  could  not  obtain  a  fair  and  impartial  tri- 
al in  said  county.     This  motion  was  duly 


sworn  to  by  appellant  and  was  supported  by 
the  affidavits  of  seven  compurgators  as  re- 
quired by  law.  The  state  filed  a  number  of 
controverting  affidavits  to  the  effect  that  the 
signers  thereof  had  read  defendant's  motion 
for  a  change  of  venue  and  his  supporting 
affidavits,  and  that  they  believed  the  persons 
making  said  affidavits  were  not  reliably  and 
rightfully  informed  as  to  the  condition  of  the 
minds  of  the  citizens  generally  of  Garvin 
county  toward  defendant,  and  that  they  fur- 
ther believed  that  an  unbiased  and  unprej- 
udiced jury  could  be  obtained  in  said  Garvin 
county  for  the  trial  of  said  cause,  and  that 
appellant  could  obtain  a  fair  and  impartial 
trial  on  said  charge  in  said  county.  The 
court  overruled  the  motion  for  a  change  of 
venue,  to  which  appellant  excepted.  The  first 
objection  made  to  the  ruling  of  the  trial 
court  Is  that  the  counter  affidavits  filed  by 
the  state  in  opposition  to  the  motion  for  a 
change  of  venue  were  insufficient  because 
they  only  expressed  the  opinions  of  the  affi- 
ants and  did  not  In  direct  and  positive  terms 
deny  the  credibility  of  the  compurgators  of 
appellant  and  state  that  the  change  was  not 
necessary.  As  to  whether  or  not  the  com- 
purgators of  a  defendant  seeking  a  change 
of  venue  are  credible  persons,  necessarily,  is 
a  matter  of  opinion  which  miglit  be  based 
upon  a  great  variety  of  circumstances  which 
would  have  more  or  less  Influence  with  dif- 
ferent persons.  As  to  whether  or  not  a 
change  of  venue  should  be  granted  In  any 
given  case  Is  also  largely  a  matter  of  opin- 
ion. No  witness  could  swear  as  a  matter  of 
fact.  Independent  of  his  Judgment,  that  so 
great  a  prejudice  did  or  did  not  exist  la  the 
minds  of  the  inhabitants  of  a  county  against 
a  defendant  that  an  unbiased  and  unpreju- 
diced Jury  could  or  could  not  be  obtained  in 
.said  county  for  the  trial  of  said  defendant 
Any  statement  on  this  subject  would  neces- 
sarily be  so  blended  with  the  opinions  and 
beliefs  of  the  affiant  as  to  be  inseparable 
tlierefrom.  This  is  one  of  the  cases  in  which 
persons  not  experts  are  permitted  to  testify 
as  to  opinions  formed  by  them  as  to  condi- 
tions which  could  not  be  produced  in  court 
See  Miller  v.  State,  131  Pac.  717,  decided  at 
the  present  term  of  the  court  We  think 
that  the  counter  affidavits  of  the  state  were 
properly  received  by  the  court  for  the  pur- 
lK>se  of  attacking  the  credibility  of  the  com- 
purgators of  appellant  and  also  for  the  pur- 
ix)se  of  showing  that  a  change  of  venue  was 
not  necessary.  It  was  the  privilege  of  the 
trial  court,  had  he  been  in  doubt  as  to  the 
merits  of  the  application  for  a  dtange  of 
venue,  to  place  all  of  the  persons  making  af- 
fidavits, and  such  others  as  the  court  desir- 
ed, upon  the  witness  stand  and  examine 
them  fully  as  to  their  means  of  knowledge 
and  the  circumstances  upon  which  their  opin- 
ions were  based.  We  have  discussed  this 
question  so  often  that  we  do  not  deem  it 
necessary  to  enter  fully  into  it  again. 
In  the  case  of  Tegeler  t.  State,  130  Pac. 
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1164,  decided  at  the  March  tenn  of  the  court, 
this  court  ioid:  "Section  6766,  Oomp.  liawa 
1909,  among  other  things  provides  that  a 
change  of  venue  may  be  had  on  the  appli- 
cation of  the  defendant  by  petition,  setting 
forth  the  facts  verified  by  affidavit,  support- 
ed by  the  affidavits  of  at  least  three  credible 
persons  who  reside  In  said  county.  It  fur- 
ther provides  that  the  county  attorney  may 
Introduce  counter  affidavits  'to  show  that  the 
persons  making  affidavits  In  support  of  the 
application  for  a  change  of  venue  are  not 
oredlble  persons,  and  that  a  change  is  not 
necessary.'  Under  this  statute,  the  state 
may  file  counter  affidavits  stating  any  fact 
or  facts  that  would  show  that  a  change  of 
venue  was  not  necessary.  If  the  court  is 
of  the  opinion  upon  an  inspection  of  the  affi- 
davits filed  in  support  of  and  in  opposition 
to  a  motion  for  a  change  of  venue  that  a 
change  of  venue  should  not  be  granted,  then 
it  should  be  so  ordered;  but,  if  the  court  is 
not  satisfied  on  this  question,  it  may  have  all 
of  the  parties  making  these  affidavits  on  both 
sides,  and  such  other  persons  as  the  court 
may  tliink  proper,  sworn  as  witnesses  and 
'examined  In  open  court  touching  the  matter 
In  controversy.  Ttie  presumption  of  law  is 
tliat  a  defoidant  can  get  a  fair  and  Impar- 
tial trial  in  the  county  In  which  the  offense 
was  committed,  and,  if  this  is  not  true,  the 
burden  Is  upon  the  defendant  to  establish  his 
right  to  a  change  of  venue.  The  granting  of 
a  change  of  venue  Is  by  the  Constitution  and 
statute  made  discretionary  with  the  trial 
court,  and  this  court  will  not  reverse  a  ruling 
of  the  trial  court  denying  an  application  for 
a  change  of  venue,  unless  It  is  made  clearly 
to  appear  that  there  has  been  such  an  abuse 
of  this  discretion  as  to  amount  practically 
to  a  denial  of  Justice.  By  abuse  of  discre- 
tion is  meant  a  clearly  erroneous  conclusion 
and  judgment;  one  that  is  clearly  against 
the  logic  and  effect  of  the  facts  presented 
in  support  of  and  against  tbe  application. 
Whatever  the  decisions  in  other  states  may 
be,  this  is  not  an  open  question  In  Oklaho- 
ma. See  Starr  v.  State,  5  Okl.  Cr.  440,  115 
Pac.  365 ;  Turner  v.  State,  4  Okl.  Cr.  164,  111 
Pac.  988;  Black  v.  State,  3  Okl.  Cr.  547,  107 
Pac  524;  Johnson  v.  State,  1  Okl.  Cr.  321, 
97  Pac  1059,  18  Ann.  Cas.  300." 

We  find  nothing  in  the  record  which  Indi- 
cates that  the  trial  court  abused  Its  discre- 
tion touching  this  matter.  We  therefore  can- 
not review  the  action  of  the  trial  court  in 
refusing  to  grant  the  application  for  a 
change  of  venue. 

[2]  Second.  When  this  case  was  first  reach- 
ed for  trial  on  the  29th  day  of  April,  1011, 
appellant  filed  a  motion  for  a  continuance 
in  which  he  alleged  that  on  the  15th  day 
of  April  of  tbe  same  year  he  had  accident- 
ally shot  and  killed  the  deceased,  and  that 
be  had  been  incarcerated  in  tbe  county  Jail 
of  Garvin  county  ever  since;  that  Ms  pre- 
liminary trial  on  said  charge  was  not  held 
until  tbe  10th  day  of  April;   that  appellant 


had  been  attempting  to  employ  lawyers  since 
to  act  as  counsel  for  him,  but  that  he  had 
only  made  temporary  arrangements  with  cer- 
tain lawyers  to  represent  bim;  and  that  tbe 
lawyers  whom  he  had  thus  employed  have 
not  had  time  or  opportunity  to  prepare  his 
case  for  trial. 

Tbe  homicide  occurred  at  the  home  of  ap- 
pellant on  Saturday  afternoon  about  SUU'^ 
down.  Appellant  noticed  a  number  of  per- 
sons passing  bis  house  traveling  west  on 
said  afternoon  and  believes  that  some  who 
passed  along  said  road  at  said  time  were 
eyewitnesses  to  said  accidental  homicide, 
and  that  If  given  opportunity  and  time  he 
believed 'he  might  be  able  to  produce  such 
witnesses,  but  he  was  then  unable  to  give  the 
names  and  residences  of  any  such  persons; 
that  the  county  court  of  Garvin  county  had 
been  continuously  in  session  since  the  day  of 
the  homicide,  and  the  district  court  had  also 
been  in  session  a  greater  portion  of  this 
time ;  and  that  tbe  lawyers  whom  the  de- 
fendant had  spoken  to  to  represent  him  had 
been  busily  engaged  in  the  trial  of  causes  In 
said  courts  and  had  not  been  In  a  position 
to  prepare  defendant's  case  for  trial.  Sup- 
porting affidavits  were  also  filed  by  counsel 
who  represent  appellant  showing  that  said 
counsel  had  not  l>een  able  to  prepare  for 
trial.  The  county  attorney  filed  a  replica- 
tion to  the  motion  for  a  continuance  upon 
the  ground  that  said  motion  did  not  show 
the  nature  and  materiality  of  the  evidence  ex- 
pected to  be  obtained,  or  state  any  fact  that 
appellant  expected  to  prove  by  the  undiscov- 
ered witnesses  referred  to  In  said  applica- 
tion; that  on  the  leth  day  of  April  appel- 
lant procured  counsel  to  represent  him  who 
on  that  day  repaired  to  the  scene  of  the  Wil- 
ing and  interviewed  the  eyewitnesses  to  the 
transaction;  that  on  the  17th  day  of  April 
apiiellant  and  his  wife  executed  a  mortgage 
securing  a  fee  of  $1,500  to  his  counsel  to  rep- 
resent him,  and  that  on  said  day  said  coun- 
sel appeared  before  the  examining  court  in 
appellant's  behalf,  but  that  the  trial  was 
postponed  to  the  19th  day  of  AprU,  at  which 
time  his  said  counsel  again  appeared  and 
represented  appellant;  that  appellant  was 
arraigned  on  the  24th  day  of  April  and  plead- 
ed not  guilty  and  did  not  seek  any  postpone- 
ment of  the  trial  of  said  cause;  that  the 
state  had  summoned  all  of  the  eyewitnesses 
to  said  killing,  including  the  Immediate  mem- 
bers of  the  family  of  defendant,  and  said 
witnesses  were  then  in  court  The  court 
thereupon  postponed  the  trial  of  said  cause 
in  order  that  appellant  and  his  counsel 
might  have  time  to  prepare  for  trial.  The 
case  was  again  called  for  trial  on  the  30th 
day  of  May,  1911,  at  which  time  appellant 
again  filed  a  motion  for  a  continuance. 

The  material  portion  of  said  second  mo- 
tion for  a  continuance  is  as  follows :  "Comes 
now  the  defendant,  C.  F.  Edwards,  and 
shows  to  tbe  court  that  he  cannot  safely  go- 
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to  trial  at  this  term  of  the  court  for  the  rear- 
son  heretofore  stated  In  his  motion  for  con- 
tinaance  filed  on  the  29th  day  of  April,  1911; 
that  he  here  now  renews  said  applicati6n  aa 
then  made  for  the  reason  therein  set  forth, 
and  asks  that  said  motion  be  considered  a 
part  of  this  motion  the  same  as  If  It  were 
repeated  herein  In  full;  and  petitioner  fur- 
ther shows  to  the  court  that  he  has  been  un- 
able to  obtain  the  evidence  of  the  Witnesses 
mentioned  In  ^aid  motion  for  Continuance  not 
through  any  fault,  neglect,  or  omlasloil  on  hl» 
part;  that  be  has  been  conflned  contlnuoos- 
ly  since  said  date  In  the'  county  Jail  of  Oar- 
vln  county,  Paula  Valley,  and  that  his  at- 
torneys, the  firms  of  BJanton  &  Andrews, 
Carr  &  Field,  and  Thompson  &  Patterson, 
have  been  continuously  occupied  In  the  trial 
of  cases,  both  civil  and  criminal,  and  of  all 
grades  In  the  district  court  of  Garvin  coun- 
ty ;  that  they  have  not  bad  the  time  within 
the  space  allotted  by  the  order  of  this  court 
postponing  the  trial  hereof  to  secure  the 
evidence  of  the  witnesses  mentioned  by  rea- 
son of  being  unable  to  get  away  from  court 
a  sufi^clent  length  of  time  to.  procure. such 
evidence.  Petitioner  hereto  attaches  the  af- 
fidavits of  his  said  attorneys,  and  makes  the 
same  a  part  hereof.  Petitioner  further  shows 
to  the  court  that,  if  the  trial  of  this  cause  Is 
I)ostponed  to  the  September  term  of  the  dis- 
trict court  of  this  county,  he  can  and  will 
procure  the  attendance  and  evidence  of  said 
witnesses ;  that  said  evidence  is  material  to 
his  proper  defense  herein ;  and  that  he  can- 
not safely  go  to  trial  without  the  same." 

This  motion  is  supported  by  the  affidavits 
of  counsel  for  appellant  that  they  had  been 
80  busy  In  court  since  th^r  employment  that 
they  had  been  unable  to  prepare  the  defense 
of  appellant  in  this  cause.  This  motion  was 
by  the  court  overruled,  to  which  counsel  for 
appellant  excepted.  It  is  not  necessary  for 
us  to  consider  as  to  whether  or  not  the 
first  application  for  a  continuance  set  up 
facts  sufficient  to  require  the  court  to  grant 
a  postponement  of  the  trial  until  further  in- 
vestigations could  be  made.  The  court  did 
postpone  the  trial  30  days,  and  when  the 
case  was  called  for  trial  on  the  30th  day  of 
May  appellant  renewed  his  motion  to  con- 
tinue the  cause  for  the  term.  The  trial  court 
was  In  a  far  better  condition  than  this  court 
is  to  determine  whether  or  not  counsel  for 
api)e11ant  had  had  sufficient  time  within 
which  to  prepare  for  trial.  The  motion 
shows  that  apjiellant  was  represented  by 
three  of  the  leading  law  firms  of  Garvin 
county.  Certftlnly  it  is  not  unreasonable  to 
presume  that  some  of  them,  had  they  so  de- 
sired, could  have  made  all  necessary  inves- 
tigations and  preparation  for  trial.  The  mo- 
tion for  a  continuance  does  not  state  the 
name  of  any  absent  witness  who  might  be 
obtained,  nor  any  facts  which  could  be  prov- 
en by  any  unknown  witness  in  the  event  the 
case  had  been  continued.  No  assurance 
whatever  was  given  that  absent  witnesses 


could  or  \to\aa  tvisT  be  founS,  tnr.  If  fonnd, 
as  to  what  tbetr  testimony  wouM  be.  The 
law  r^ulreg  that  an  application  for  a  con- 
tinuance must  state  the  names  of  the  wit- 
nesses on  aooount  of  whose  absence  a  con- 
tinuance is  sought  and  their  place  of  resi- 
dence, If  kn6wn,  and  the  probability  of  pro- 
enrtug' their  attendance  at  a  subsequent  term, 
and  must  also  state  the  facts  expected  to  be 
proven  by  such  absent  witnesses.  See  John- 
son V.  State,  1  OkL  Cr.  321,  97  Pae.  1059, 
18  Ann.  Oas.  300.  Men  who  are  prosecuted 
in  Oklahoma  for  crime  ihnst  understand  that 
this  Is  a  very  serious  business  and  that  the 
conrts  cannot  be  trifled  with  and  will  not 
wait  on  the  convenience  of  any  man,  and 
when  a  defendant  seeks  a  eontlnuanee  be 
must  give  the  court  something  more  than 
his  opinions  and  hopes;  otherwise  it  would 
be  well-nigh  impossible  for  the  trial  conrts  of 
this  sthte  to  dispose  of  the  cases  before  them. 
See  Musgraves  v.  State,  8  Okl.  Cr.  421,  106 
Pac.  644 ;  Bryan  v.  State,  5  Okl.  Cr.  642,  115 
Pae.  619.  The  granting  or  refusal  of  a  con- 
tinuance  in  a  criminal  case  is  largely  a  mat- 
ter of  discretion  with  the  trial  court,  and  this 
court  will  not  review  the  action  of  a  trial ' 
court  in  refusing  to  grant  a  continuance  un- 
less It  is  shown  that  there  has  been  an  abuse 
of  this  discretion.  See  Hughes  ▼.  State,  7 
Okl.  Cr.  117,  122  Pac.  554.  In  this  case 
Judge  Doyle,  speaking  for  the  court,  said: 
"The  rule  la  well  settled  that  the  granting 
or  refusal  of  a  continuance,  particularly  for 
Cannes  not  enumerated  In  the  statute,  is  a 
matter  largely  withtil  the  sound  discretion  of 
the  trial  court,  and  nothing  but  the  abuse 
of  this  discretion  Will  warrant  the  appellate 
court  ta  interfering  with  the  Judgment. 
Vance  ▼.  Territory,  3  Okk  Cr.  208,  105  Pac. 
307." 

For  the  necessary  elements  of  an  applica- 
tion for  a  contlnnance  on  the  ground  of  ab- 
sent witnesses,  see  Boswell  t.  State,  8  OkL 
Cr.  152,  126  Pac.  826. 

We  think  that  the  application  for  a  con- 
tinuance in  this  case  waa  attogether  InsuflB- 
dent  in  falling  to  set  up  any  legal  ground 
why  the  case'  should  be  continued,  and  that 
it  was  addressed  solely  to  the  discretion  of 
the  trial  court.  There  is  nothing  in  tiie  rec- 
ord indicating  that  the  trial  court  abused  its 
discretion  in  this  matter. 

[3]  Third.  F.  L.  Strickland  testified  as  a 
■witness  for  the  state  In  the  preliminary  ex- 
amining trial  of  appellant  He  was  cras»- 
examined  by  appellant  and  his  testimony  was 
reduced  to  writing.  He  was  subpeenaed  as  a 
witness  in  behalf  of  the  state  for  the  final 
trial,  and  to  insure  his  presence  he  was 
required  to  enter  Into  a  recognizance  to  ap- 
pear and  teyti^  as  a  witness.  When  the 
trial  was  reached,  said  witness  made  de- 
fault In  his  recognizance  and  whoUy  failed 
to  appear  and  testify  for  the  state. 

It  was  shown  by  the  state  that  one  J.  L. 
Aldred,  a  deputy  sheriff  of  Garvin  county, 
made  an  effort  to  serve  a  subpoena  on  F.  U 
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StricIOand,  commanding  him  to  be  present  at 
court  on  May  30th.  'He  went  to  Ward's  and 
Wren's,  the  places  where  witness  stayed.  ■  He 
made  Inquiries  of  most  everybody  otrt  there 
that  knew  the  witness,  and  nohody  had  seen 
him  since  the  Tuesday  Just  preceding;  a 
return  was  made  by  him  on  the  subpoena 
ttiat  witness  was  not  found  In  the  'state. 
The  subpoena  was  given  him  Monday  att&e- 
noon,  the  day  before  the  trial.  He  had  sub- 
poenaed witness  once  or  twice  before  that  in 
this  trial,  but  not  for  the  SOtb.  It  was  about 
12  miles  out  to  the  place  he  went  and  back. 
He  visited  Ward's  and  Kercheval's  and  all 
those  places  along  out  there'  where  persons 
knew  anything  about  witness.  He  went  west 
where  witness  had  a  crop  and  had  been 
working  all  the  year.  He  was  gone  all  after- 
noon, something  like  four  hours.  He  made 
Inquiries  In  towa  and  In  the  country  too, 
and  failed  to  learn  where  the  witness  was. 
He  served  a  subpa)na  on  Strickland  for  his 
appearance  in  this  trial  on  May  1st;  service 
beldl;  made  on  April  29th.  Also  served  a 
warrant  for  his  arrest  about  May  10th,  and 
brought  him  In,  and  he  was  placed  under 
bond  as  a  witness.  Strickland  claimed  to 
have  a  crop  at  Mr.  Ward's.  Witness  teutifled 
that  Strickland  was  not  around  in  Oarvin 
county  where  anybody  knew ;  that  be  did  not 
know  where  he  was. 

T.  J.  Austin,  clerk  of  the  court,  swore  that 
Strickland's  bond  was  forfeited  for  his  fail- 
ure to  appear  as  a  witness,  that  morning; 
also  against  the  sureties,  L.  M.  Ward  and 
W.  M.  Wren. 

W.  M.  Wren  knew  Strickland,  aaw  him  last 
Tuesday  afternoon,  last  about  4  o'clock,  at 
his  home.  He  had  made  a  search  for  him 
since  then,  but  could  learn  nothing  of  him. 
He  was  not  in  the  community  where  he 
formerly  lived. 

li.  M.  Ward,  the  other  surety,  testified  that 
he  saw  witness  last  a  week  ago.  He  had 
been  sleeping  and  staying  at  Ward's  house. 
Strickland  told  him  he  was  going  to  Wren's 
and  Ward's  brothers  and  Joe  Baur's.  He 
has  searched  for  him,  but  could  not  find 
him.  He  inquired  at  his  brother's  but  Strick- 
land did  not  go  there. 

Chester  Strickland,  brother  of  F.  L.  Strick- 
land, swore  he  saw  F.  L.  last  Saturday 
night  a  week  ago  at  Luke  Ward's ;  does  not 
know  where  he  is.  '  Had  not  heard  of  him 
since  then;  he  was  an  unmarried  man  and 
lived  at  defendant's  home  up  to  the  time  of 
the  killing;  their  mother  lived  at  Dewey, 
Okl.;  F.  L.  did  not  say  anything  to  him 
about  going  to  any  place. 

Upon  this  showing  the  court  permitted  the 
state  to  introduce  the  written  testimony  of 
said  witness  taken  at  said  preliminary  trial, 
to  all  of  which  appellant  objected  and  ex- 
cepted. 

In  the  case  of  Warren  v.  State,  6  Okl.  Cr. 

1,  115  Pac.  812,  34  L.  R.  A.  (N.  S.)  1121,  this 

court  held  that  the  constitutional  provision 

which  guarantees  to  a  defendant  the  right  to 
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be  confronted  by  the  witnesses  against  blm 
is  fully  complied  with  when  the  defendant 
has  had  the  opportunity  to  cross-examine 
the  Bald  witnesses  in  a  preliminary  trial  be- 
fore a  justice  of  the  peace.  When  this  has 
been  done,  and  upon  a  subsequent  trial  of 
the  said  cause,  if  it  is  satisfactorily  proven 
that  such  witnesses  have,  since  the  former 
trial,  died,  become  insane,  left  the  state,  or 
timt  their  whereabouts  cannot  with  due  dili- 
gence be  ascertained,  or  are  sick  and  unable 
to  testify,  the  testimony  of  such  witnesses 
given  upon  said  former  trial  may  be  proven 
upon  the  subsequent  trial. 

In  the  case  of  McNamara  v.  State,  60  Ark. 
400,  30  S.  W.  762,  the  previous  testimony  of 
an  absent  witness  was  admitted  where  It 
was  shown  that  a  subpcsna  and  an  attach- 
ment had  been  in  the  hands  of  the  officers 
for  said  witness,  and  that  they  had  made 
every  effort  to  find  him  and  were  Informed 
by  those  who  knew  that  he  was  out  of  the 
state. 

In  the  case  of  State  v.  King,  24  Utah,  488, 
68  Pac.  420,  01  Am.  St  Hep.  808,  the  court 
said :  'TThe  testimony  tends  to  show  that  the 
witness  could  not  be  found,  and  the  trial 
court  had  a  right  to  exercise  his  discretion 
in  the  admission  of  the  testimony,  provided 
he  did  not  abuse  such  discretion.  The  rea- 
sons given  for  the  absence  of  the  witness 
were  reasonable,  and  were  satisfactory  to 
the  trial  court.  We  are  not  prepared  to  say 
that  the  discretion  of  the  court  was  Im- 
properly exercised." 

In  the  case  of  People  v.  Boyd,  16  Cal.  App. 
130,  lie  Pac.  323,  the  court  said:  "Where 
a  trial  court.  In  its  discretion,  admitted  the 
testimony  of  an  absent  witness,  given  at  a 
preliminary  hearing,  it  must  be  presumed 
on  appeal  that  the  discretion  was  properly 
exerdstd." 

In  the  case  of  Bbackelford  v.  State,  33 
Ark.  539,  the  previous  testimony  of  an  absent 
witness  was  admitted  upon  proof  that  the 
witness  had  been  placed  under  a  recogni- 
zance which  he  had  forfeited  and  that  he 
could  not  be  found  by  the  officers  after  a 
diligent  search. 

In  ftie  case  of  People  ▼.  Melandrez,  4 
Cal.  App.  306,  88  Pac  372,  the  previous  tes- 
timony of  an  absent  witness  was  admitted, 
where,  after  considerable  searclt  in  and 
about  the  place  frequented  by  the  witness, 
the  officers  had  been  unable  to  find  him. 

In  the  case  of  People  v.  Fish,  125  N.  Y. 
136,  26  N.  B.  319,  the  previous  testimonj- 
of  an  absent  witness  was  admitted,  where 
it  was  proved  that  the  wituens  had  been  sub- 
poenaed. He  stated  he  was  going  to  his  sis- 
ter's and  would  appear  In  court  Upon  his 
failure  to  appear  the  officers  went  to  his 
sister's,  but  could  not  find  him  or  learn  of 
his  whereabouts. 

We  know  of  no  higher  or  safer  authority 
than  Prof.  Wigmore.  In  volume  2,  par.  1405, 
of  his  work  on  Evidence,  Prot   Wigmore 
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says :  "If  the  witness  has  disappeared  from 
obs^yatioQ,  be  Is  in  effect  unavailable  for 
tlie  pnriMse  of  compelling  liis  attendance. 
Sucli  a  disappearance  is  shown  by  the  party's 
itMbUity  to  find  him  after  diligent  search. 
The  only  objection  to  recognizing  this  ground 
of  unavaUlbillty  Is  the  possibility  of  collu- 
sion between  party  and  witness;,  but  sup- 
posing the  court  to  be  satisfied  that  there  lias 
been  no  collusion,  and  that  the  search  has 
been  bona  fide,  this  objection  loses  all  of  its 
force.  For  former  testimony  this  cause  of 
unaTailabUity  has  long  been  recognized.  It 
ought  equally  to  suffice  for  depositiont." 

In  the  case  at  bar  the  evidence  fully  Justi- 
fies the  conclusion  of  the  trial  court  that 
the  absent  witness  had  left  the  Jurisdiction 
of  the  court  for  the  purpose  of  avoiding  giv- 
ing testimony  against  appellant  There  is 
not  a  single  circumstance  In  the  evidence 
which  indicates  any  collusion  between  the 
absent  witness  and  the  prosecution.  We  do 
not  believe  that  the  attorneys  who  repre- 
sented appellant  are  in  any  manner  respon- 
sible for  the  disappearance  of  this  witness. 
We  have  not  overlooked  the  fact  that  this 
witness  previously  resided  at  the  home  of 
appellant,  and  as  he  was  the  only  eyewit- 
ness for  the  state,  and  as  his  testimony  was 
most  damaging  to  appellant.  It  is  safe  to  as- 
sume that  his  absence  was  caused  by  a  de- 
sire on  his  part  to  benefit  appellant  If,  un- 
der circumstances  of  this  character,  the  state 
is  not  permitted  to  reproduce  the  testimony 
of  a  witness  who  liad  previously  been  con- 
fronted by  appellant  and  who  testified  and 
was  cross-examined  fully,  then  it  is  within 
the  power  of  a  defendant  or  his  friends  to 
have  such  a  witness  leave  the  Jurisdiction  of 
the  court  and  thereby  deprive  the  state  of 
his  testimony  altogether.  This  would  often 
result  in  the  miscarriage  of  Justice. 

We  think  the  ruling  of  the  trial  court  In 
all  respects  correct  in  admitting  the  testi- 
mony of  the  witness  Strickland. 

[4]  Fourth.  Counsel  for  appellant  complain 
of  remarks  made  by  the  county  attorney  In 
his  closing  argument  to  the  Jury.  It  is  not 
necessary,  however,  for  us  to  discuss  in  de- 
tail the  nature  and  character  of  the  remarks 
niade^  because  upon  a  consideration  of  the 
entire  record  it  affirmatively  appears  that 
appellant  was  not  Injured  thereby.  If  the 
minds  of  the  Jurors  had  been  misled  or  in- 
flamed against  appellant  by  anything  said  by 
the  county  attorney,  they  never  would  have 
found  appellant  guilty  of  manslaughter  in 
the  first  degree,  when  the  evidence  makes 
out  a  plain  case  of  a  brutal  and  a  cowardly 
murder. 

The  facts  of  this  case  with  unerring  cer- 
tainty point  to  the  guilt  of  appellant  and 
demonstrate  that  his  defense  was  a  pure 
and  transparent  fabrication.  A  few  min- 
utes before  the  fatal  difficulty  occurred  ap- 
pellant went  to  the  house  and  armed  himself 
with  an  automatic  pistol,  but  claims  not  to 


know  why  he  did  this.  He  wanted  the  Jury 
and  court  to  believe  that  while  he  was  quietly 
and  peaceably  talking  to  the  deceased,  who 
be  claims  was  his  friend,  a  hound  dog  came 
up,  and  that  be  (appellant)  then  drew  bis 
pistol  from  his  pocket,  declaring  that  he 
would  shoot  the  dog,  and  that  thereupon  de- 
ceased without  cause  and  without  saying  a 
word  interfered  and  attempted  to  take  the 
pistol  away  from  appellant,  and  that  wblle 
they  were  scuffling  together  for  the  posses- 
sion of  the  pistol  they  fell  over  the  tongue  of 
the  wagon,  and  the  pistol  was  accidentally 
discharged,  and  the  deceased  was  killed.  Up- 
on its  t&ce  tills  statement  is  unreasonable,  if 
not  absolutely  Impossible.  If  it  were  true 
that  appellant  and  deceased  were  scuffling 
over  the  plstcri  when  it  was  discharged,  and 
if  it  were  possible  for  them  to  have  had  their 
tiands  in  such  a  position  that  the  wound 
could  have  been  Inflicted  upon  the  deceased 
as  described  by  th6  physicians,  then  they 
would  necessarily  have  been  so  close  together 
that  deceased  would  have  been  badly  powder 
burned  from  the  effects  of  the  shot.  The 
defense  of  appellant  Is  inconsistent  with  the 
physical  facts  of  the  case.  The  testimony 
show  that  there  was  a  fresh  wound  or 
bruised  place  on  the  face  of  deceased  be- 
neath his  right  eye  which  the  doctors  testl- 
fled  was  Inflicted  prior  to  death.  If  this 
wound  was  inflicted  by  the  fall  of  the  de- 
ceased at  the  time  the  shot  was  fired,  he 
must  have  fallen  on  his  face;  then  apjiellant 
could  not  have  been  in  front  of  him  strug- 
gling with  him  for  the  pistol.  All  of  the 
facts  sustain  the  testimony  of  the  state's 
witness  Strickland  that  the  deceased  and 
appellant  immediately  before  the  shooting 
had  some  words  with  reference  to  a  con- 
troversy involving  their  wives,  and  that  de- 
ceased's only  offense  consisted  in  stating  that 
his  wife  had  told  the  truth;  that,  angered 
at  this,  appellant  pressed  the  controversy  and 
drew  ills  pistol  with  one  hand  and  knocked 
the  deceased  down  with  the  other;  that  de- 
ceased made  no  resistance,  but  stated  to  ap- 
pellant, "You  have  got  me  bested";  that  then 
the  appellant  deliberately  shot  the  deceased 
while  the  deceased  was  sitting  upon  the 
wagon  tongue  and  not  making  any  attack 
whatever  upon  appellant  It  is  true  that 
the  testimony  shows  that  appellant  was  more 
or  less  under  the  influence  of  intoxicating 
liquor,  but  ttiat  he  knew  exactly  what  he 
was  doing,  and  that  he  Intended  to  kill  de- 
ceased conclusively  appears  from  the  record. 
This  was  therefore  a  case  of  murder  and  was 
not  manslaughter. 

Instead  of  being  influenced  by  improper 
motives  or  acting  upon  prejudice  against  ap- 
pellant, the  record  shows  that  the  Jury  in 
great  mercy  erred  In  convicthig  him  of  a 
lesser  degree  of  offense  than  that  of  which 
be  was  guilty. 

The  Jury  were  evidently  influenced  In  ar- 
riving at  their  verdict  by  the  fact  that  ap- 
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pellant  and  the  deceased  prevloas  to  the 
homicide  had  been  friends,  and  by  the  fur- 
ther fact  that  at  the  time  of  the  homi- 
cide appellant  was  more  or  less  under  the 
Influence  of  Intoxicating  liquor.  Tet  there 
ia  nothing  In  the  testimony  to  show  that  ap- 
pellant was  so  much  under  the  influence  of 
intoxlcatlnK  liquors  as  to  be  unable  to  under- 
stand the  nature  and  consequences  of  his 
act  and  Incapable  of  forming  a  pr^nedltated 
design  to  take  the  life  of  the  deceased.  On 
the  contrary,  the  evidence  did  show  that  ap- 
pellant acted  deliberately  and  knew  exactly 
what  he  was  doing.  But  In  this  case,  as  they 
do  In  many  others,  the  Jury  made  undue  al- 
lowances for  the  weaknesses,  frailties,  and 
Imperfectlona  of  mankind,  and  found  appel- 
lant guilty  of  manslaughter  In  the  first  de- 
gree when  he  should  have  been  convicted  of 
murder.  But  this  is  an  error  of  which  ap- 
I)ellant  cannot  complain,  because  It  inures  to 
his  benefit  But  it  at  least  shows  that  the 
Jury  were  not  Influenced  by  improper  mo- 
tives in  finding  the  defendant  guilty,  and 
that  appellant  was  not  injured  by  the  re- 
marks of  the  count?  attorney. 

[S]  Fifth.  ▲'  number  and  variety  of  other 
exceptions  are  presented  and  argued  with 
great  ability  and  at  length  in  the  brief  by 
counsel  for  appellant.  A  number  of  the 
rullnes  made  by  the  trial  court  are  subject 
to  the  criticisms  made  by  counsel,  but  we 
do  not  think  that  any  of  them  atTect  the 
substantial  questions  involved  in  this  case, 
or  could  have  influenced  the  jury  improper- 
ly against  appellant  By  the  terms  of  our 
statute  this  court  is  prohibited  from  revers- 
ing a  conviction  upon  any  exception  or  rul- 
ing of  the  trial  court,  unless  it  appears  from 
an  examination  of  the  entire  record  that 
the  appellant  was  deprived  of  some  substan- 
tial right  thereby.  See  Byers  v.  Territory, 
1  OkL  Cr.  677,  100  Pac.  261,  103  Pac.  532, 
and  every  case  decided  since  by  this  court  in 
which  this  question  has  been  mentioned. 
This  is  not  only  the  statute  law  of  Okla- 
homa, but  it  is  fully  sustained  by  reason 
and  justice.  We  very  much  doubt  if  an 
absolutely  flawless  trial  from  a  technical 
standpoint  was  ever  had  In  a  hotly  contest- 
ed case  when  able  counsel  appeared  for  both 
sides.  If  convictions  are  to  be  reversed  up- 
on immaterial  errors,  the  courts  would  no 
longer  perform  the  duty  of  protecting  so- 
ciety, but  would  find  themselves  practically 
the  protectors  of  criminals.  Wherever  a 
substantial  right  Is  Involved  in  a  technical 
rule  this  court  will  enforce  such  rule  strict- 
ly. But  where,  as  in  this  case,  the  appel- 
lant is  dearly  guilty,  and  none  of  the  er- 
rors complained  of  were  calculated  to  in- 
flnence  the  Jury  to  his  prejudice.  It  would 
be  a  miscarriage  of  justice  to  set  aside  the 
conviction. 

Judges  should  always  remember  that  laws 
are  enacted  to  be  enforced,  and  that  penal- 
ties are  prescribed  to  be  inflicted  upon  those  , 


who  violate  the  law,  and  that  courts  are  es- 
tablished and  supported  by  the  people  sole- 
ly for  the  purpose  of  administering  justice 
and  protecting  the  people  In  their  property 
and  In  their  lives,  and  that  it  is  a  perver- 
sion of  their  powers  and  duties  for  courts 
to  administer  the  law  for  any  other  pur- 
pose than  that  of  the  protection  of  society. 
An  appellate  court  has  no  right  to  assume 
that  the  trial  judge,  the  county  attorney, 
and  the  jury  have  entered  into  a  conspiracy 
to  unlawfully  deprive  a  defendant  of  his 
liberty.  These  persons  are  all  ofllcers  of  the 
law  and  are  acting  under  oath,  and  every 
presumption  must  be  indulged  in  favor  of 
the  regularity,  good  faith,  and  justice  of 
their  action. 

[6]  Before  conviction  a  person  charged 
with  crime  is  presumed  to  be  Innocent.  A 
defendant  participates  in  the  selection  of 
the  jury,  and  when  a  Juror  Is  accepted  by 
a  defendant  he  thereby  vouches  for  the  in- 
telligence^  integrity,  and  impartiality  of  such 
Juror,  and  he  is  bound  thereby  unless  the 
contrary  affirmatively  appears  from  the  rec- 
ord. Therefore,  after  a  jury  has  found  a 
defendant  gnilty,  the  presumption  of  inno- 
cence is  destroyed,  and  upon  appeal  the 
counter  presumption  prevails;  that  is,  that 
the  verdict  of  the  Jury  Is  right  and  that 
the  appellant  is  guilty.  Appellate  courts 
have  no  right  to  act  as  counsel  for  a  de- 
fendant and  hunt  for  excuses  to  set  aside 
the  verdicts  of  juries  and  the  judgments  of 
courts,  and  no  case  should  be  reversed  unless 
it  affirmatively  appears  from  the  record  that 
the  trial  court  committed  material  error 
to  the  injury  of  the  appellant,  or  that  the 
Jury  were  Influenced  by  improper  motives, 
or  that  the  verdict  is  contrary  to  the  evi- 
dence. There  should  be  an  end  to  criminal 
trials,  for  it  is  the  nearness  and  certainty 
of  punishment  which  deters  criminals  and 
thereby  protects  society.  This  court  is  un- 
alterably committed  to  the  enforcement  of 
these  principles  for  the  purpose  of  protect- 
ing property  rights  and  making  human  life 
safe  and  sacred  in  Oklahoma. 

We  find  no  material  errors  in  the  record. 
The  judgment  of  the  lower  court  Is  there- 
fore in  all  things  affirmed. 

ARMSTBONG,  P.  J.,  and  DOYLE:,  J.,  con- 
cur. 


Bz  parte  O'DANIELIi 

(Criminal  Court  of  Appeals  of  Oklahoma.    May 
»,  1918.) 

Petition  for  writ  of  habeas  corpus  by  Jesse 
O'Daniell.    Writ  denied. 

8.  B.  Garrett  and  S.  X  Castleman,  both  of 
Altus,  for  petitioner.  The  Attorney  General, 
for  respondent 

PER  CURIAM.  The  petition  for  writ  of  ha- 
beas corpus  discloses  the  fact  Hiat  petitioner  is 
confined  in  the  county  Jail  of  Jacnon  coun^ 
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under  and  by  Tirhie  of  two  separate  commit- 
ments issaed  on  two  separate  judgments  ren- 
dered in  the  county  court  of  said  county  against 
him  for  violationg  of  the  prohibition  law.  The 
petitioner  avers  that  his  imprisonment  is  illegal, 
in  that  the  two  sentences  as  a  matter  of  law 
run  concurrently,  not  being  made  cumulative 
by  the  judgment  of  the  court,  and  petitioner, 
having  been  oon&ned  a  Bu£Scient  length  of  time 
to  thns  execute  and  satisfy  both  sentences,  is 
therefore  entitled  to  be  discharged. 

The  record  shows  the  first  judgment  was  ren- 
dered at  the  January  term,  and  the  second  at 
the  May  term.  By  numerous  decisions  of  this 
court  it  has  been  held  that,  if  the  defendant 
has  been  convicted  of  two  or  more  oftensea  be- 
fore the  judgment  and  sentence  in  any  one  has 
been  executed  and  satisfied,  the  imprisonment 
under  one  sentence  is  to  commence  on  the  exe- 
cution of  the.  other,  whether  or  not  the  judg- 
ment and  sentence  so  recites. 

Onr  Penal  Code  provides  (section  2818): 
"When  any  person  is  convicted  of  two  or  more 
crimes  before  sentence  has  been  pronounced  upon 
him  for  either,  the  imprisoflment  to  which  he 
is  sentenced  upon  the  second  or  other  subse- 
quent conviction  must  commence  at  the  termina- 
tion of  the  first  term  of  imprisonment  to  which 
he  shall  be  adjudged,  or  at  the  termination  of 
the  second  or  otier  subsequent  tfrm  of  im- 
prisonment, as  the  case  may  be."  The  applica- 
tion of  the  petitioner  tails  to  show  that  the 
judgment  and  sentence  under  whiA  he  is  im- 
prisoned has  been  executed  or  satisfied,  or  that 
he  is  entitled  to  a  release. 

Hence  the  writ  of  habeas  corpus  is  denied. 


WOLF  T.  HUMBOLPT  COUNTY. 

(No.  2,028.) 

(Supreme  Court  of  Nevada.    May  2,  1913.) 

1.  Appeal  and  Errob  (|  907*)— Appeal  feom 
Judgment  Alone— Review— Fbesumptionb. 

The  court,  on  appeal  from  a  judgment 
only,  will  presume  that  the  evidence  is  suffi- 
cient to  support  the  findings  of  the  trial  court. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  2S09,  2011-2i)l5  2916, 
3073,  3074,  3676,  3678;  Dec.  Dig.  {  007.*] 

2,  Accord  and  Satisfactioh  (i  1*)— Acts 
Constituting— Evidence.   . 

To  support  a  plea  of  accord  and  satisfac- 
tion, it  must  clearly  appear  from  the  evidence 
that  there  was  in  fact  a  meeting  of  the  mtQda 
of  the  parties  on  that  point,  and  the  proof  may 
not  depend  on  the  construction  that  may  be 
placed  on  a  statute. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
SatisfacUon,  Cent  Dig.  {{  1-13;  Dec.  Dig.  i 
1.*] 

S.  Accord  and  Satisfaction  (|  26*)— Estab- 
lishment— Burden  of  Proof. 

A  party  seeking  to  avail  himself  of  a  pica 
of  accord  and  satisfaction  has  the  burden  of 
proving  clearly  a  meeting  of  the  minds  of  the 
parties,  accompanied  by  a  sufficient  consider- 
ation. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Sati.-^facUoo,  Cent  Dig.  ||  162-165;  Dec.  Dig. 
{  2«.»] 

4.  Accord  and  Satisfaction  (S  10*)— Claims 
Against  Countt— Disallowance  in  Part 
— Ekkect    of    Acceptance    of    Part    Air 

LOWKI>. 

A  party  who  accepts  the  amount  allowed 
on  bis  claim  against  a  county,  ditiallowed  in 
part,  is  not  estopijfd  from  recovering  the  part 
disallowed,   unless    the    acceptance   was   unUiT 


circumstances   disclosing  a  settlement  or  com- 
promise of  the  matters  in  disi^ute. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  |S  67-74;  Dec.  Dig.  { 
10.»] 

6.  Counties  <{  200*)  — Claims— Disai.low- 

ANCE  IN  Part— Effect  op  Acceptance  op 

Part  Allowed. 

Under  Rev.  Laws,  {  1623,  prohibiting  ac- 
tions on  a  demand  against  a  county,  unleas 
first  presented  to  the  county  commissioners  and 
counfy  auditor  for  allowance,  and  providing 
that  where  they  fail  to  allow  the  same,  or 
some  part  thereof,  the  claimant  may  sue,  and 
sections  1535  and  1541,  providing  that  de- 
mands against  a  county  must  be  presented  in 
the  form  of  bills,  one  having  several  liquidated 
claims  may  put  them  in  one  bill,  and  where 
specified  demands  are  allowed  and  otliers  reject- 
ed the  claimant  may  accept  the  amount  allowed 
and  sue  for  the  claims  disallowed  in  whole  or 
in  part ;  and  a  constable  presenting  monthly 
bills  made  ap  of  various  items  for  services 
rendered,  for  which  the  statute  prescribes  fees, 
may  accept  the  part  allowed  and  sue  for  the 
part  disaflowed,  though  in  the  case  of  nn  un- 
liquidated demand  the  allowance  of  a  part  re- 
quires  claimant  to  accept  the  part  aa  satisfac- 
tion for  the  claim,  or  sue  for  the  entire  de- 
mand. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  |{  322,  323,  325-330;  Dec.  Dig.  f 
200.  •! 

6.    SHEBIFPS    and    OOMSTABUiS    (|    80*)— COM- 
PENSATION—CONTRACTS— VaLIDITT. 

The  constable  of  a  town,  who  performs 
services,  the  fees  for  which  are  fixed  by  stat- 
ute, may  not  accept  a  greater  sum,  nor  may 
the  county  commissioners  tender  a  less  sum ; 
and  an  agreement  to  accept  a  greater  is  illegal, 
and  an  agreement  to  accept  a  less  sum  is  void, 
as  contrary  to  public  policy. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  f  47 ;    Dec  Dig.  |  30.*} 

Appeal  from  District  Court,  EDumboIdt 
County ;   li.  N.  French,  Judge. 

Action  by  PttilUp  H.  Wolf  against  Hum- 
boldt County.  From  a  Judgment  for  plaintUT, 
defendant  appeals.   Affirmed. 

Salter  &  Robins,  of  WInnemucca,  for 
appellant  Mack,  Green,  Brown  &  Heer, 
of  Reno,  for  respondent 

McCARRAN,  J.  This  Is  an  action  wherein 
Phillip  H.  Wolf,  the  constable  of  Lake  town- 
ship. Lovelock,  Humboldt  county,  brought  suit 
In  the  district  court  in  and  for  Humboldt  coun- 
ty to  recover  on  certain  claims  for  services 
rendered  by  him,  acting  as  constable  of  said 
township.  His  claims  bad  been  presented  to 
the  board  of  county  commissioners  of  Hum- 
boldt county,  and  were  by  said  board  disal- 
lowed tn  part  The  case  was  tried  In  the 
district  court  of  Hi)mboldt  county,  with  Hon. 
L.  N.  French,  judge  of  the  Eighth  Judicial 
district  for  (Churchill  county,  presiding. 
Judgment  in  the  lower  court  was  rendered  in 
favor  of  the  plaintiff,  and  a  lengthy  decision 
in  writing  was  filed  by  the  learned  judge. 
No  motion  for  a  new  trial  was  made,  and  the 
case  comes  to  this  court  on  appeal  from  the 
Judgment  alone. 

In  their  opening  brief  counsel  for  api)el- 
Unt  submits  but  one  contention  for  this  court 
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to  determine,  namely:  "As  respondent  ac- 
cepted and  was  paid  the  allowance  on  10 
claims  made  by  the  county  commissioners, 
is  be  entitled  to  sue  for  the  amounts  so  dis- 
allowed?'' 

The  i)kture  of  the  10  claims  In  question  Is 
here  given: 


Dpiuand. 

Allowed  For. 

Difference. 

$   22->  r>5 

$ 

202  55 

$  20  00 

M  S)5 

:!2  25 

2  70 

1S>2  40 

54  20 

138  00 

210  45 

100  00 

43  55 

437  40 

427  40 

10  00 

3:--i  15 

318  55 

15  00 

KNS  80 

10(5  00 

2  SO 

454  .",5 

2s  m 

425  55 

241  05 

i:«)  (55 

101  40 

431  35 

250  00 

181  35 

Total...  $2,727  45 


f  1,786  50 


$040  05 


[1]  Appellant  claims  that  the  Judgment  en- 
tered below  should  be  reduced  in  the  sum  of 
$940.95,  for  the  reason  that  respondent's  ac- 
ceptance of  the  part  allowed  constituted  ac- 
cord and  satisfaction,  and  he  Is  barred  from 
recovering  the  balance.  It  is  a  well-settled 
rule  that  on  an  appeal  from  a  Judgment  only 
the  reviewing  court  will  presume  that  the 
evidence  was  sufficient  to  support  the  con- 
clusions of  the  trial  court  The  only  thing 
left  for  this  court  to  decide  Is:  Did  the  acts 
of  respondent  In  accepting  the  part  allowed 
by  the  commissioners  on  the  various  claims 
constitute  a  bar  to  his  suit  for  that  part 
rejected  by  the  commissioners? 

[Z]  In  order  to  support  a  plea  of  accord 
and  satisfaction,  it  must  clearly  appear  from 
the  evidence  that  there  was  in  fact  and  In 
reality  a  meeting  of  the  minds  in  accord  and 
in  satisfaction^  The  conclusion  of  accord  and 
satisfaction  should  not  be  supported  by 
mythical  or  theoretical  reasoning;  nor  should 
a  matter  so  important  rest  upon  any  finespun 
argument  Proof  of  accord  and  satisfaction 
shonld  not  depend  upon  the  construction  that 
might  be  placed  upon  a  statute;  nor  should 
it  be  maintained  as  a  pitfall  Into  which  the 
unwary  may  fall  by  some  act  wholly  unin- 
tended to  express  his  acquiescence  in  a  trans- 
action, wherein  his  lack  of  experience  or  lack 
of  knowledge  of  technical  law  might  debar 
him  from  a  right  of  action — might  deprive 
him  of  his  "day  in  court" 

[3]  The  general  trend  of  modem  decisions 
indicates  that  the  courts  are  determined  to 
establish  a  principle  that  he  who  avails  him- 
self of  a  plea  of  accord  and  satisfaction 
must  bear  the  burden  of  proof;  he  must  es- 
tablish clearly  that  there  was  a  meeting  of 
the  minds  of  the  parties,  accompanied  by  a 
sufficient  consideration. 

[4]  Appellant  cites  the  case  of  Wapello 
County  V.  Slnnaman,  reported  in  1  G.  Greene 
(Iowa)  413,  Fulton  v.  Monona  Ctounty,  47 
Iowa,  622,  and  Brick  v.  Plymouth  County,  63 
Iowa,  462,  19  N.  W.  304.  These  cases  were 
referred  to  and  commented  upon  In  a  later 
case  decided  by  the  Supreme  Court  of  Iowa, 
entitled  Wlison  v.  Palo  Alto  County,  reported 


in  65  Iowa,  19,  21  N.  W.  175.  In  this  latter 
case  the  court  very  properly  said  with  refer- 
ence to  the  former  decisions:  "The  general 
principle  on  which  these  cases  were  decided, 
and,  as  we  think,  upon  which  all  others  in- 
volving like  states  of  facts  must  be  decided, 
is  this:  Unless  the  party  has  accepted  the 
amount  allowed  on  bis  claim,  under  such  cir- 
cumstances as  that  a  settlement  or  compro- 
mise of  matters  In  dispute  between  the  par- 
ties can  be  Inferred  therefrom,  he  is  not  pre- 
cluded thereby  from  maintaining  his  action 
for  the  portion  disallowed.  If  the  board  of 
supervisors,  in  passing  upon  a  claim  against 
the  coimty,  should  allow  a  certain  per  cent, 
of  the  whole  amount  claimed  and  refuse  to 
allow  the  remainder  thereof,  they  would 
thereby  say  to  the  claimant,  in  effect,  that 
his  claim,  as  made  by  him,  was  regarded  as 
unjust  or  Invalid,  but  that  they  were  willing 
to  pay  the  amount  allowed  in  settlement  or 
compromise  of  it;  and  If,  with  fuU  knowl- 
edge of  the  action  which  had  been  taken  on 
his  claim,  the  claimant  should,  without  ob- 
jection, accept  the  amount  allowed,  this 
should  be  regarded  as  an  acceptance  by  him 
of  the  terms  of  compromise  offered,  and 
he  ought  to  be  precluded  from  maintaining 
an  action  for  the  portion  disallowed.  But 
if  the  claim  should  include  some  items  about 
wliich  there  was  no  dispute  between  the  par- 
ties, and  others  that  were  denied,  and  the 
former  should  be  allowed  and  the  latter  re- 
jected, we  see  no  reason  for  holding  that  his 
acceptance  of  the  amount  which  was  not  at 
all  disputed  should  bar  bis  right  of  action 
for  the  items  which  were  denied  and  disal- 
lowed." 

We  think  that  this  expresses  the  true 
trend  of  modern  law  and  puts  a  correct  Inter- 
pretation upon  the  whole  principle,  and  we 
would  go  even  further,  as  does  the  Colorado 
Court  of  Appeals  (Rio  Grande  County  v.  Hob- 
klrk,  13  Colo.  App.  180,  66  Pac.  993),  and  say 
that  proof  of  accord  and  acceptance  in  satis- 
faction must  be  clear. 

Independent  of  any  controlling  statutory 
provisions  modifying  the  law  of  accord  and 
satisfaction,  so  far  as  claims  against  coun- 
ties are  concerned,  there  Is  nothing  In  this 
case  that  amounts  In  law  to  accord  and  sat* 
isfaction.  We  recognize  that  it  is  within 
the  power  of  the  Legislature  to  control  the 
manner  of  action  upon  claims  against  coun- 
ties. Many  of  Ihe  decisions  that  have  been 
cited  to  this  court  are  based  upon  peculiar 
statutory  provisions  of  the  states  from  which 
the  decisions  are  cited. 

[i]  The  section  of  our  general  county  gov- 
ernment act  applicable  to  this  case  is  as  fol- 
lows: "No  person  shall  sue  a  county  in  any 
case  for  any  demand,  unless  he  or  she  sltall 
first  present  his  or  her  claim  or  demand  to 
the  board  of  county  commissioners  and  coun- 
ty  auditor  for  allowance  and  ai%>roTal,  and 
If  they  fail  or  refuse  to  allow  the  same,  or 
some  part  thereof,  the  party  feeling  aggriev- 
ed may  sue  the  county;  and  if  the  party  sn- 
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Ing  recover  in  the  action  more  than  the  said 
board  allowed,  or  offered  to  allow,  said  board 
and  auditor  shall  allow  the  amount  of  said 
judgment  and  costs  as  a  Just  claim  against 
the  county;  but  if  the  party  suing  shall  not 
recover  more  tlian  the  board  and  auditor 
shall  have  offered  to  allow  him  or  her,  then 
costs  shall  be  recovered  against  liim  or  her 
by  the  county,  and  may  be  deducted  from 
such  demands."  Revised  Laws,  1 1523;  Gen. 
Co.  Gov.  Act,  I  24. 

No  other  state,  80  far  as  we  have  been 
able  to  find,  has  a  similar  provision,  and  this 
section  has  not  heretofore  been  construed  by 
this  court  In  the  case  of  Russell  v.  Esmer- 
alda County,  32  Nev.  304, 107  Pac.  890,  which 
was  an  action  by  the  constable  of  Goldfleld 
township  for  the  balance  alleged  to  be  owing 
on  account  of  several  claims  presented 
against  that  county  for  fees  as  constable,  the 
question  was  raised  in  the  final  brief  of  the 
appellant,  under  the  section  dted,  supra, 
that,  as  the  plaintiff  Iiad  accepted  and  was 
paid  the  amount  allowed  upon  the  several 
claims,  he  was  not  entitled  to  sue  for  the 
amount  disallowed.  The  question  was  not 
raised  in  the  lower  court,  and  hence  was  not 
determined  in  this  court 

The  effect  of  section  24,  supra,  depends  up- 
on the  construction  to  be  placed  upon  the 
word  "demand"  used  1ft  that  section.  By 
sections  1535  and  1541  of  the  Revised  tAvra 
It  la  provided  that  claims  or  demands  against 
a  county  must  be  presented  in  the  form  of 
bills,  but  no  particular  form  Is  prescribed 
for  the  presentation  of  the  same.  Several 
claims  or  demands  may  be  included  In  one 
or  several  bills.  If  the  person  having  sev- 
eral claims  or  demands  puts  the  same  on  one 
bill,  each  separate  demand  must  necessarily 
be  acted  upon  by  the  board  of  county  com- 
missioners. If  certain  spedflc  demands  are 
allowed  and  others  rejected,  we  do  not  think 
it  was  the  Intent  of  the  section  of  the  stat- 
ute to  prohibit  the  claimant  from  accepting 
the  amount  allowed  for  the  undisputed  de- 
mands and  bringing  his  action  for  the  de- 
mands which  have  been  disallowed  in  whole 
or  in  part  The  fees  of  the  constable  are  fix- 
ed by  statute,  and  hence  the  fees  for  each 
service  rendered  by  him  in  his  official  ca- 
pacity constitute  a  separate  Item  of  demand 
against  the  county.  If  there  is  no  dispute 
aa  to  the  service,  or  as  to  the  performance 
of  the  specific  ofltdal  act  for  which  a  fee 
item  is  claimed,  there  can  be  ho  question  as 
to  the  amount  he  is  entitled  for  such  service 
or  act  Where,  as  in  this  case,  the  constable 
presents  monthly  bills  made  up  of  various 
items  for  services  rendered,  for  which  the 
statute  prescribes  a  fixed  fee,  and  the  board 
of  commissioners  allows  certain  of  these 
items  and  disallows  others,  the  acceptance  of 
the  amount  allowed  is  not  a  bar  to  an  action 
upon  the  demands  disallowed.  Where  there 
l8  no  dispute  as  to  the  services  rendered,  the 
fee  for  the  service  is  a  liquidated  claim 
against  the  county. 


I  In  the  case  of  an  unliquidated  demand 
against  a  county,  the  allowance  of  a  part  by, 
the  board  of  commissioners  makes  it  Incum- 
bent upon  the  claimant  to  accept  the  part 
allowed  as  entire  satisfaction  for  the  claim, 
or  sue  for  the  entire  amount  of  the  demand. 

In  the  case  of  Clarke  v.  Lyon  County,  7 
Nev.  75,  the  county  employed  an  attorney  to 
represent  it  In  certain  litigations.  A  claim 
was  presented  for  the  reasonable  valne  of 
services  rendered.  This  was  an  unliquidated 
demand,  and  was  disallowed  in  part  only. 
If  there  had  been  an  acceptance  of  the  part 
allowed,  it  would  liave  been  a  ratlflcatloa 
and  a  bar  to  the  right  of  action  for  the  bal- 
ance. 

The  appellant  contends  that  respondent 
should  have  refused  to  accept  the  part  allow- 
ed by  the  board,  and  should  have  sued  for 
the  whole  sum.  We  do  not  believe  that  this 
is  sound  reasoning.  If  there  was  no  meeting 
of  the  minds  by  way  of  compromise,  then 
there  was  no  compromise  of  the  disputed 
claims;  hence  the  part  allowed  was  only  a 
part  of  what  might  be  legally  due.  The 
very  extreme  application  of  the  principle  of 
acceptance  of  a  part  of  a  claim  being  a  bar 
to  an  action  for  the  balance  is  expressed  by 
the  Supreme  Court  of  Arizona  in  the  case 
of  Yavapai  County  v.  O'Neill,  reportied  in  3 
Ariz.  363,  20  Pac.  432,  and  this  was  render- 
ed In  the  light  of  a  particular  statute.  We 
can  see  no  good  reason  why  one  who  may 
be  In  the  service  of  a  county  in  any  capacity, 
with  fixed  fees  for  services,  where  the  coun- 
ty board  allows  one  part  of  his  claim,  should 
be  precluded  from  drawing  down  the  part 
allowed  and  submitting  his  claim  for  the 
balance  by  way  of  a  suit  in  a  court  having 
power  to  try  and  determine  the  controversy 
along  legal  lines.  In  our  opinion,  the  claim- 
ant should  not  be  compelled  to  go  without 
the  benefit  of  the  part  allowed  until  the 
courts  might  adjudicate  his  right  to  the  part 
disallowed,  unless  it  clearly  appears  that  he 
accepted  the  amount  offered  In  compromise 
or  satisfaction  for  the  whole,  and  when  that 
Is  established  his  right  of  action  ceases. 

In  the  case  under  consideration  the  one 
question  for  the  court  to  determine  is:  Did 
the  acceptance  of  a  part  of  the  claim  consti- 
tute a  bar  to  an  action  for  the  remainder  of 
the  claim  disallowed  by  the  commissioners? 
If  there  had  been  a  compromise  voluntarily 
entered  into  between  the  board  and  Wolf, 
if  there,  had  been  a  meeting  of  the  minds, 
wherdn  the  officer  had  agreed  to  accept  the 
part  received  in  satisfaction  for  the  whole, 
if  the  trial  court  could  reasonably  infer  that 
the  officer  at  the  time  of  drawing  the  war- 
rant took  the  sum  tendered  in  settlement  or 
compromise.  If  there  bad  been  a  reconsider- 
ation on  the  part  of  the  claimant  and  a  vol- 
untary acceptance  of  the  part  of  his  dalm 
in  discharge  of  the  whole,  then  the  plea  of 
accord  and  satisfaction  would  have  been 
well  founded,  and  under  that  state  of  af- 
fairs the  claimant  would  have  been  barred 
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from  maintaining  an  action  for  tbe  balance. 
But  it  was  Incumbent  upon  the  apiwUant, 
as  defendant  in  the  court  below,  to  prove 
some  of  these  conditions  clearly.  The  trial 
court  found  that  these  requisites  had  not 
been  'Proren,  and  this  being  an  appeal  from 
the  Judgment  only  this  court  is  compelled 
to  presume  that  the  evidence  presented  to 
the  trial  court  was  such  as  supported  the 
findings  of  that  tribunal.  The  mere  accept- 
ance of  the  part  of  an  Itemized  claim  allow- 
ed, where  such  items  are  liquidated,  will  not 
debar  tbe  claimant  from  maintaining  an  ac- 
tion for  tbe  items  disallowed. 

[•)  It  Is  scarcely  necessary  for  us  to  con-, 
aider  tbe  right  of  tbe  respondent  in  this  case 
to  accept  a  less  sum  than  that  fixed  by  law 
as  a  fee  for  each  particular  service  rendered, 
and  we  do  not  consider  this  point  particu- 
larly vital  in  this  case.  Notwithstanding 
that,  however,  we  may  say  that,  as  constable 
of  Lake  township,  the  fees  of  the  respondent 
for  each  service  performed  were  fixed  by 
statute.  He  would  have  no  right  to  accept 
a  greater  sum  than  that  which  the  law  pre- 
scribed; nor  would  the  board  of  county  com- 
missioners have  the  right  to  tender  a  less 
sum  than  that  which  the  law  lurescribed  for 
each  item  of  service.  The  former  would  be 
illegal,  and  the  latter  would  be  contrary  to 
pubUc  policy;  and  any  agreement  that  might 
be  entered  into  between  the  board  of  county 
commissioners  and  tbe  respondent  in  this 
case  for  the  payment  and  acceptance  of  a 
lees  sum  for  any  particular  service  than  that 
fee  fixed  by  statute  would  be  void,  being 
contrary  to  public  policy.  Mechem's  Public 
Officers,  I  377. 

The  contention  of  appellant  has  been  ably 
briefed  and  presented  by  Messrs.  Kobins  & 
Salter,  special  counsel  for  the  defendant 
county,  and  their  position  is  somewhat  sus- 
tained by  a  line  of  decisions  setting  forth,  as 
we  have  expressed  it,  the  extreme  limits  to 
which  a  plea  of  accord  and  satisfaction  may 
go;  but  it  is  our  opinion  that  in  this  case, 
as  in  all  others  involving  the  same  matters, 
the  broader  and  more  liberal  view  is  sup- 
ported by  a  stronger  reasoning  expressed  in 
the  more  modern  line  of  decisions. 

The  judgment  of  the  trial  court  is  affirmed. 


WHISE  V.  WHISE.    (No.  2,023.) 

(Supreme  Court  of  Nevada.    May  3,  1913.) 

1.  Judgment   (»  337*)— Setting  Aside— Lib- 

EBAL  ClONSTBUCTlON   Or  STATUTE. 

Comp.  Laws,  {  3163,  permitting  tbe  court, 
in  furtherance  of  justice,  upon  just  terms,  to 
relieve  a  party  from  a  judsment,  order,  or  other 
proceeding  taken  against  him  through  mistake, 
inadvertence,  surprise,  or  excusable  neglect, 
should  be  very  liberally  construed  in  further- 
ance of  its  purpose. 

VEd.   Note.— For  other  cases,   see   Judgment, 
Cent  Dig.  li  t«55;    Dec.  Dig.  {  337.*] 


2.  DivoBCE  (1 151*)— New  Tbial— Newlt  Dis- 
covEBED  Evidence. 

The  fact  that  plaintiff  moved  from  the  state 
after  rendition  of  a  judgment  of  divorce  in  his 
favor  could  not  be  considered  as  newly  dis- 
covered evidence  affecting  the  material  issues  in 
an  action  for  divorce  for  cruelty. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Gent. 
Dig.  a  5<X>-513;   Dec.  Dig.  i|  151.»] 

3.  Domicile  (i  4*)— Rebidbncb— Intention. 

Residence  is  a  matter  of  intention. 
[£!d.    Note.— For   other   cases,    gee   Domicile, 
Cent.  Dig.  {{  5-23 ;   Dec.  Dig.  S  4.»] 

4.  New  Tbiai.  (§  108*)— Newly  Discoveked 
Evidence— Impeachment  of  Witnesses. 

Newly  discovered  evidence,  which  could 
only  be  naed  by  way  of  impeachment,  is  not 
ground  for  granting  a  new  trial,  unless  evidence 
of  the  witness  sought  to  be  impeached  was  so 
important,  and  the  impeaching  evidence  so  con- 
vincing, that  a  different  result  would  neces- 
sarily follow  the  admission  of  the  impeaching 
evidence. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  $f  226,  227;   Dec.  Dig.  |  108.*} 

5.  New  Tbial  ($  103*)— Newly  Discovebed 
Evidence- Matebiality. 

Tbe  alleged  newly  discovered  evidence  must 
be  material  or  important  to  the  party  seeking  a 
new  trial. 

[EJd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  215-217 ;    Dec.  Dig.  §  103.»} 

0.  New  Tbial  (S  103»)— Newly  Discovebed 

Evidence. 

Newly  discovered  evidence  on  a  matter  col- 
lateral to  the  issues  is  seldom  ground  for  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {§  215-217;   Dec.  Dig.  8  103.'] 

7.  New  Tbial  (S  108*)— Newly  Discovebed 

Evidence- Weight. 

In  order  to  compel  tbe  granting  of  a  new 
trial,  newly  discovered  evidence  must  be  so 
strong  as  to  make  it  probable  that  a  different  re- 
sult would  be  obtained  in  another  trial ;  it  not 
being  sufBcient  merely  that  it  "might"  change 
the  result. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  22tt,  227 ;   Dec  Dig.  |  108.»] 

Appeal  from  District  Court,  Washoe  Coun- 
ty;   Thomas  F.  Moran,  Judge. 

Action  by  Melchior  Whise  against  Esther 
Wbise.  From  an  order  granting  defendant 
permission  to  amend  her  notice  of  motion 
for  new  trial,  plaintUT  appeals.    Reversed. 

Huskey  ft  Springer,  of  Reno,  for  appel- 
lant. Mack,  Oreen,  Brown  &  Hear,  of  Reno, 
for  respondent 

McCARRAN,  J.  In  this  case  Melchior 
Whlse  Instituted  an  action  for  divorce 
against  Esther  Whise  in  the  district  court 
of  the  Second  judicial  district  The  case  was 
tried  by  the  court  on  the  8th  day  of  June, 
1911,  judgment  was  rendered  in  favor  of  the 
plaintiff,  appellant  herein,  and  on  June  20, 
1911,  a  decree  of  divorce  was  granted  to  the 
plaintiff  on  the  ground  of  extreme  cruelty. 

By  order  of  court,  as  appears  from  the 
statement  on  appeal,  tbe  time  in  which  for 
defendant  to  file  her  notice  of  Intention  to 
move  for  a  new  trial  was  extended,  and  on 
August  5,  1911,  within  the  time  allowed  by 
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the  court,  the  defendant,  through  her  attor- 
neys, filed  her  first  and  origiual  notice  of 
Intention  to  more  for  a  new  trial. 

The  notice,  as  filed  August  5th,  is  set  out 
in  full  in  the  statement  ou  appeal,  and  Is 
based  upon  three  separate  grounds,  to  wit: 
First,  insufficiency  of  the  evidence  to  justi- 
fy the  decision  of  the  eourt;  •  •  •  sec- 
ond, that  said  decision  is  against  the  law; 
and,  third,  errors  of  law  occurring  at  the 
trial  and  excepted  to  by  the  defendant. 

The  matter  seems  to  have  rested  in  abey- 
ance until  the  13th  day  of  December,  1011, 
on  which  date,  and  after  the  expiration  of 
the  time  allowed  by  the  court  for  filing  the 
notice  of"  Intention,  the  defendant  filed  no- 
tice of  motion  for  an  order  permitting  her 
to  amend  the  former  notice  by  adding  a  new 
ground  thereto,  to  wit:  "Fourth,  newly  dis- 
covered evidence  material  for  the  defendant, 
which  she  could  not  with  reasonable  dili- 
gence have  discovered  and  produced  at  the 
trial." 

The  hearing  of  the  motion  for  permission 
to  amend  was  had  and  determined  ou  the 
1st  day  of  April,  1912.  At  the  conclusion 
of  the  hearing  the  court  made  the  order 
granting  defendant  permission  to  amend  her 
original  notice  of  intention  by  adding  the 
fourth  ground,  L  e.,  newly  discovered  evi- 
dence. The  plaintiff,  having  resisted  the 
motion  to  amend  In  the  court  below,  and 
having  entered  his  exception,  conies  here  on 
appeal  from  the  order  granting  defendant 
the  right  to  amend. 

The  time  In  which  defendant,  respondent 
herein,  should  have  filed  her  notice  of  in- 
tention to  move  for  a  new  trial  had  unques- 
tionably expired,  but  having  previously  filed 
her  original  notice  of  intention  within  the 
time  allowed  the  question  is:  Was  it  abuse 
of  discretion,  in  view  of  the  showing  made, 
to  permit  her  to  file,  as '  an  amendment,  a 
fourth  ground,  namely,  newly  discovere<l 
evidence? 

(1]  Section  3163  of  the  Code,  In  the  light 
of  which  this  case  must  be  considered  (Cut- 
ting's Compiled  Laws),  sets  forth:  "The 
court  may,  in  furtherance  of  Justice,  •  •  • 
upon,  such  terms  as  may  be  Just,  and  upon 
payment  of  costs,  relieve  a  party  or  his  legal 
representatives  from  a  Judgment,  order,  or 
other  proceeding  taken  against  him  through 
his  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect"  This  is  in  the  nature  of 
a  remedial  statute;  its  object  was  to  relieve 
litigants  who  through  some  inadvertence, 
such  as  is  common  to  mankind,  might  be  de- 
prived of  a  hearing  upon  the  merits  through 
their  unintentional  failure  to  bring  them- 
selves within  a  rule.  Statutes  such  as  this 
were  intended  to  relieve  the  harshness  of  rig- 
id form  by  applying  the  flexibility  of  discre- 
tion. The  various  text-writers  and  many  of 
the  recent  decisions  dwelling  on  the  subject 
of  remedial  statutes  have  expressed  them- 
selves as  favoring  very  liberal  construction 
on  the  application  of  such  statutes.    Lewis' 


Sutherland,  Statutory  Construction,  {  717; 
Black's  Interpretation  of  Law,  p.  311. 

Tills  court.  In  the  case  of  Sherman  v. 
Southern  Pacific,  31  Nev.  290,  102  Pac.  239, 
speaking  through  Mr.  Justice  Sweeney,  said : 
"It  seems  clear  to  us  that  the  Legislature  of 
Xevada,  in  passing  this  remedial  statute, 
had  in  mind  the  necessity  of  having  a  pro- 
vision wherein,  in  proper  cases,  upon  a 
proiJer  showing  of  excusable  neglect,  sur- 
prise, mistake,  or  Inadvertence,  in  the  inter- 
ests of  Justice,  and  that  a  full  deteruiinatloa 
of  litigants'  rights  should  be  received,  trial 
courts  should.  In  proiier  cases,  be  permitted 
to  grant  relief  by  giving  a  further  extension 
of  time  to  counsel  thus  aggrieved,  If  properly 
applied  for." 

In  con.<sidering  decisions  of  the  various 
courts  on  subjects  bordering  upon  the  one 
under  consideration,  we  find  none  that  have 
gone  so  far  as  has  this  court  in  the  case 
of  Sherman  v.  Southern  Pacific,  supra.  The 
advanced  and  liberal  policy  of  the  court,  as 
expressed  in  that  case,  Is  supported  in  other 
well-considered  decisions,  and  gives  the  tme 
expression  to  the  fact  that  the  first  place 
to  secure  Judicial  reform  is  from  the  bench 
Itself.  In  fact,  we  believe  It  is  and  should 
be  the  trend  of  modern  law  that  in  matters 
of  procedure  and  pleading,  where  the  Inter- 
ests of  justice  demand,  the  court  should 
have  full  power  to  disregard  technicalities 
minutely  prescribed  by  statute,  and  slionid 
be  invested  with  authority  throughout  all 
of  a  proceeding  to  Ignore  any  excusable 
neglect  of  inadvertence  or  defect  where  such 
may  arise  or  exist  without  affecting  the  ma- 
terial rights  of  the  parties.  This  power,  how- 
ever, should  only  be  exercised  where  the 
showing  clearly  Justifies,  and  it  is  that 
question,  as  applicable  to  the  case  at  bar, 
that  we  will  now  consider. 

In  the  Sherman  Case,  supra,  the  affidavit 
of  the  attorney  for  the  moving  party  sets 
forth  such  things  as  would  most  properly 
entitle  the  court  to  grant  the  relief  prayed 
for.  There  were  the  uncontradicted  facts  of 
pressing  and  urgent  business  and  the  serious 
illness  of  the  wife  of  the  attorney  for  the 
moving  party.  Together  with  that  there  was 
manifest  diligence  displayed  on  the  part  of 
the  attorney  by  proiier  motion  in  the  dis- 
trict court  This,  together  with  the  showing 
made,  indicated  clearly  inadvertence  and  ex- 
cusable neglect;  but  In  the  case  under  con- 
sideration there  is  no  showing  that  would 
Indicate  either  surprise,  inadvertence,  or  ex- 
cusable neglect  and  what  is  more  the  rec- 
ord indicates  a  lack  of  diligence  in  pressing 
the  original  motion  to  a  hearing.  The  no- 
tice of  motion  to  amend  reads  as  follows : 

"Melchlor  Whise  and  Messrs.  Huskey  * 
Springer,  His  Attorneys:  Tou  vrill  please 
take  notice  that  on  Saturday,  the  3d  day  of 
December,  1911.  at  the  hour  of  10  o'clock 
a.  m.  of  said  day,  or  as  soon  thereafter  as 
counsel  can  be  heard,  defendant  will  move 
the  court  for  an  order  permitting  defendant 
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to  amend  her  notice  of  motion  of  Intention 
to  move  for  a  new  trial,  filed  and  served 
herein  on  the  5th  day  of  August,  1911,  by 
inserting  in  said  notice  the  following  fourth 
and  additional  ground  upoa  which  said  mo- 
tion will  be  made,  to  wit :  'Newly  discovered 
evidence  material  for  the  defendant,  which 
she  cohld  not  with  reasonable  diligence  have 
discovered  and  produced  at  the  trial.' 

"Said  motion  wiU  be  made  upon  the 
ground  that,  since  the  said  notice  of  inten- 
tion to  move  for  a  new  trial  was  filed  and 
served  herein,  the  plaintiff,  Melchlor  Whlse, 
has  left  the  state  of  Nevada  and  returned 
to  tlie  city  of  Chicago,  state  of  Illinois,  and 
has  there  resumed  his  residence  and  the 
practice  of  his  profession,  and  that  the 
said  city  of  Chicago  is  now  the  permanent 
residence  of  the  said  plaintiff,  and  that  at 
the  trial  of  the  above-entitled  action  said 
plaintiff  testified  that  he  had  taken  up  his 
I>ermanent  residence  at  the  city  of  Reno  and 
intended  to  remain  in  said  .city  of  Reno, 
state  of  Nevada,  in  the  permanent  practice 
of  hia  profession  here,  and  that  the  fact 
that  shortly  after  the  judgment  in  this  case 
was  rendered  the  said  plaintiff  returned  to 
the  city  of  Chicago,  which  had  been  his 
home  within  elx  months  and  two  days  prior 
to  the  commencement  of  his  action,  shows 
that  he  did  not  take  up  bis  residence  in  the 
dty  of  Reno,  state  of  Nevada,  in  good  faith, 
for  the  purpose  of  becoming  a  permanent 
resident,  and  that  his  testimony  In  that  be- 
half was  false,  and  that  the  fdct  of  the 
plaintiff's  return  and  resumption  of  his  resi- 
dence and  the  permanent  practice  of  his  pro- 
fession In  the  city  of  Chicago,  state  of  1111- 
neia,  oonid  not  be  known  to  defendant  at  the 
time  of  the  filing  and  service  of  Intention  to 
move  for  a  new  trial,  and  that  the  failure  to 
Include  among  the  grounds  of  such  motion 
the  newly  discovered  evidence  herein  refer- 
red to  constitutes  excusable  neglect  on  the 
part  of  the  defendant.    •    •    • " 

The  aflidavit  of  George  S.  Brown,  one  of 
the  attorneys  for  the  moving  party,  filed  In 
support  of  the  motion,  sets  forth  the  sub- 
Rtance  of  plaintiff's  testimony  at  the  trial, 
relative  to  his  residence  and  his  intention  of 
residence,  and  further  sets  forth,  in  sub- 
stance, that  the  testimony  of  Whlse  given  at 
the  trial,  relative  to  his  intention  of  making 
Reno  his  permanent  residence,  was  false, 
and  that  his  having  moved  from  the  state 
and  taken  up  the  practice  of  his  profession 
in  the  city  of  Chicago  is  indicative  of  its 
falseness. 

[2, 3J  In  her  motion  to  amend  It  will  be 
observed  that  the  respondent  used  the  fol- 
lowing words:  "The  fact  that  shortly  after 
the  judgment  in  this  case  was  rendered  the 
plaintiff  returned  to  the  city  of  Chicago, 
which  had  been  his  home  within  six  months 
and  two  days  prior  to  the  commencement 
of  this  action,  shows  that  the  plaintiff  did 
not  take  up  his  residence  in  the  city  of 
Reno,  state  of  Nevada,  in  good  faith,  for  the 


purpose  of  becoming  a  permanent  resident, 
and  that  his  testimony  in  that  behalf  was 
false."  The  fact,  if  it  be  a  fact,  that  Whlse 
moved  from  the  state  of  Nevada  after  the 
reiMlition  of  a  judgment  and  the  filing  of  the 
decree  could  not,  we  think,  be  considered  as 
newly  discovered  evidence  that  would  af- 
fect the  material  issues  of  the  case.  Resi- 
dence is  a  matter  of  intention,  and  has  been 
generally  so  held.  Both  parties  to  this  ac- 
tion had  submitted  themselves  to  the  juris- 
diction of  the  trial  court,  in  which  court 
there  had  been  a  trial  and  determination  of 
all  of  the  issues,  and  at  the  conclusion  of  the 
controversy  either  party  had  the  right  to  go 
wherever  he  or  she  saw  fit.  Moreover,  the 
act  or  acts  of  appellant  In  moving  to  an- 
other state  after  the  termination  of  the  liti- 
gation could,  at  best,  be  only  considered  as 
impeachment  of  his  testimony  given  at  the 
trial  of  the  case,  and  then  an  impeachment 
by  inference  only.  In  fact,  as  shown  from 
the  motion  itself,  the  defendant  seeks  only 
to  use  such  evidence  for  the  purpose  of  im- 
peaching the  testimony  of  the  plaintiff, 
Wliise,  at  the  trial. 

[4]  By  a  strong  line  of  authorities  it  haa 
been  held  that,  where  newly  discovered  evi- 
dence could  serve  only  the  purpose  of  ini- 
peacbment,  it  wUl  not  constitute  grounds 
that  will  warrant  the  court  in  granting  a 
new  trial.  If,  from  the  nature  of  the  evi- 
dence that  the  moving  party  seeks  to  rely 
upon  as  disclosed  by  their  motion  and  affi- 
davits, it  is  apparent  no  purpose  can  be  serv- 
ed other  than  the  impeachment  of  the  tes- 
timony of  an  adversary,  or  a  witness  of  the 
adverse  party,  a  new  trial  should  not  be 
granted,  unless  the  testimony  of  the  witness 
sought  to  be  impeached  was  so  important  to 
the  issue,  and  the  evidence  impeaching  the 
witness  so  strong  and  convincing,  that  a  dif- 
ferent result  must  necessarily  follow.  It  fol- 
lows that  an  amendment,  by  Inserting  the 
new  ground  of  newly  discovered  evidence, 
offered  after  the  time  had  expired,  should 
not  be  i)ermltted,  where  the  evidence  that 
might  be  offered  by  reason  of  the  amend- 
ment could  not  warrant  the  court  in  grant- 
ing a  new  trial. 

[B-7]  Newly  discovered  evidence,  to  have 
any  weight  in  the  consideration  of  a  trial 
court,  must  be  material  or  Important  to  the 
moving  party.  Evidence  on  a  matter  col- 
lateral to  the  issue  is  seldom  grounds  for  a 
new  trial,  and  it  is  not  sufficient  that  the 
new  evidence,  had  it  been  offered  in  the  tri- 
al, might  have  changed  the  judgment  It 
must  be  sufficiently  strong  to  make  it  prob- 
able that  a  different  result  would  be  obtained: 
in  another  trial.  The  new  evidence  must  be- 
of  a  decisive  and  conclusive  character,  or  at 
least  such  as  to  render  a  different  result 
reasonably  certain. 

The  evidence  sought  to  be  relied  upon  in 
this  instance,  the  nature  of  which  was  set 
forth  in  the  motion  and  the  affidavits,  was 
clearly  for  the  purpose  of  impeachment  only.. 
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It  was  not  such  as  should  or  would  render 
a  different  result  probable  on  a  retrial  of  the 
case.  Hence  there  would  be  no  material 
rights  lost  to  the  moving  party  by  denying 
the  motion  to  amend,  in  that  the  evidence 
to  be  introduced  by  reason  of  the  amend- 
ment could  ayall  the  moving  party  nothing, 
and  the  proposed  amendment  would  serve 
no  purpose.  On  the  other  hand,  the  granting 
of  the  motion  might  work  great  annoyance 
to  the  adverse  party,  and  would  be  sure  to 
result  in  delay  and  involved  litigation. 

Had  the  motion  to  amend  been  made  with- 
in reasonable  time  and  been  supported  by  a 
showing  clearly  indicating  inadvertence,  sur- 
prise, or  excusable  neglect,  and  had  there 
been  a  manifestation  of  due  diligence  of  the 
moving  parties,  and  had  the  nature  of  the 
evidence  sought  to  be  reliod  upon  been  such 
as  would  warrant  the  court  in  entertaining 
It  in  furtherance  of  their  motion  for  a  new 
trial,  the  court  might,  in  the  light  of  the  de- 
cision of  this  court  in  the  Sherman  Case, 
supra,  have  permitted  the  amendment  But 
in  this  case,  as  indicated  by  the  motion  and 
by  the  several  afBdavits  in  support  thereof, 
all  of  these  essential  elements  were  lacking, 
and  we  think  that  it  was  an  abuse  of  discre- 
.  tion  on  the  part  of  the  trial  court  to  permit 
the  amendment  after  the  time  had  expired, 
in  view  of  the  showing  made. 

The  order  appealed  from  is  reversed. 

TALBOT,  C.  J.,  and  N0RCR0S8,  J.,  con- 
cur. ^^^^ 

(U     Ariz.     SM) 

WEBB  V.   STATE.t 
(Supreme  Court  of  Arizona.    May  1,  1913.) 

1.  Criminal  Law  (8  1178*)  —  Appeal  —  As- 
signments or  Erbob— Waivbb. 

Asslgninents  of  error  which  appellant  does 
not  argue  in  bis  brief  yrill  not  be  cuusidered. 

[Ed.  Note. — Kor  other  cases,  see  Criminal 
ivaw.  Cent.  Dig.  §§  3011-3013;  Dec.  Dig.  i 
1178.»] 

2.  jARcent  (S|  40,  47*)— Indictment— Vari- 
ance—Ownership  OF  Property. 

Under  an  indictment  charging  larceny  from 
a  corporation,  it  was  sufficient  to  prove  that  the 
owner  was  a  corporation  de  facto  doing  busi- 
ness ns  such;  and  lience  its  articles  of  incor- 
poration, although  not  in  full  compliance  with 
the  law,  were  admissible  as  tending  to  show  its 
de  facto  existence. 

LiCd.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  H  102-li:0,  139,  1«0;  Dec.  Dig.  §$ 
40,  47.*] 

3.  Larceny  (|  47*)  —  Evidence  —  Ownership 
OK  Propertt. 

On  a  trial  for  larceny  from  a  corporation, 
its  articles  of  incorporation  and  evidence  that 
S.  was  its  president  and  secretary  were  suffi- 
cient evidence  of  its  existence  as  a  corporation 
to  justify  the  admission  of  evidence  of  its  own- 
ership of  the  stolen  property. 

IKd.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  $  130;    Dec.  Dig.  i  47.»] 

4.  Larceny  (8  47*)  —  Evidence  —  Ownership 
0*'  Propebty. 

On  a  trial  for  larceny  of  cattle,  a  bill  of 
sale  of  die  cattle  was  admissible  to  show  owner- 


ship in  the  party  alleged  In  the  indictment,  tl- 
tuongh  recorded  in  the  office  of  the  live  stock 
sanitary  board  after  the  date  the  offense  wu 
committed,  notwithstanding  Laws  1905,  c  51,  I 
|>3,  providing  that  every  person,  firm,  etc.,  own- 
ing range  horses,  cattle,  etc,  may  adopt  a  brand 
and  earmark ;  that  the  right  to  nse  for  brand- 
ing and  marking  range  animals  a  brand  adopted 
as  tharein  provided  and  recorded  as  dberein  re- 
quired shall  be  deemed  the  property  of  the  pe^ 
son  so  designing,  adopting,  and  recording  the 
same,  and  may  be  sold  and  transferred;  and 
that  no  sale,  transfer,  or  incumbrance  of  the 
right  to  use  such  brand  shall  be  valid,  nnless 
evidenced  by  a  written  bill  of  sale  recorded  in 
the  office  of  the  secretary  of  the  live  stock 
sanitary  board — the  purpose  of  that  section  be- 
ing to  compel  those  transferring  brands  and 
marks  to  adopt  a  method  of  notifying  others  of 
the  true  ownership  thereof,  and  the  statnte  hav- 
ing no  reference  to  the  sale  of  animals. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  {  139;   Dec.  Dig.  S  47.»1 

5.  Larceny  (|  47*)  —  Evidence  —  Ownership 

OF  Property. 

Under  Laws  1905,  c.  51,  providing  that 
brand  tax  receipts  shall  be  prima  facie  evidence 
that  the  ottner  of  the  brand  has  complied  with 
provisions  of  that  section  for  the  year  ending 
July  1st  following,  section  (S7,  making  it  unlaw- 
ful to  use  any  brand  upon  which  the  tax  has 
not  been  paid,  and  providing  that  live  stock 
freshly  branded  with  any  such  brand  shall  be 
subject  to  seizure  and  confiscation,  and  section 
68,  providing  that  the  brand  'of  the  owner  who 
has  complied  with  the  provisions  of  that  act. 
borne  by  a  range  animal,  shall  be  taken  bb  piima 
facie  evidence  that  the  animal  bearing  it  is  the 
property  of  the  owner  of  such  brand,  a  brand 
tax  receipt  issued  May  tith  was  admissible  on  a 
trial  for  a  larceny  committed  prior  to  that 
date  as  prima  facie  evidence  that  the  holder  of 
the  receipt  was  the  owner  of  the  brand  set 
forth  therein,  and  had  com])lied  with  provisions 
of  that  act  at  all  times  prior  to  the  1st  of  Jidy 
following,  and  with  a  bill  of  sale  of  such  brand 
to  snch  party  was  prima  facie  evidence  that  the 
animal  bearing  the  brand  was  the  property  of 
such  owner. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  §  139;   Dec.  Dig.  i  47.*] 

».  Witnesses  (5  398»)  — Impeachment— Lat- 
ino Foundation. 

On  a  criminal  trial  the  testimony  of  a 
witness,  given  on  a  preliminary  exammation, 
could  not  be  contradicted  and  imjieached  with- 
out laying  a  foundation  therefor. 

[Ed.  Note.— For  other  casps.  see  Witnesses, 
Cent.  Dig.  ${  12«7,  1274,  1275;  Dec  Dig.  i 
398.*] 

Appeal  from  Superior  Court,  Yavapai  Coun- 
ty;   Frank  O.   Smith,  Judge. 

W.  D.  Webb  was  convicted  of  larceny,  and 
he  appeals.     Affirmed. 

Reese  M.  Ling,  of  Phcenix,  for  appellant. 
G.  P.  BuUard,  Atty.  Gen..  LesUe  C.  Hardy. 
Asst  Atty.  Gen.,  P.  W.  O'Sullivan,  Co.  Atty.. 
Jos.  H.  Morgan,  Asst  Co.  Atty.,  J.  Ralph 
Tascher,  and  E.  S.  Clark,  all  of  Prescott  for 
the  State. 

SHUTE,  J.  The  appellant  W.  D.  Wrfrfi. 
was  indicted  by  the  grand  jury  of  Tavapai 
county  on  the  3d  day  of  May,  1911.  for  the 
crime  of  grand  larceny,  committed  on  Decem- 
ber 12,  1910,  by  stealing:  a  neat  animal,  the 
property  of  the  J.  W.  Sullivan  Cattle,  Land 
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&  Water  Company,  a  oorporatlon.  He  was 
tried  and  found  guilty.  Defendant  nppeala 
from  the  judgment  of  conviction  and  the  or- 
der overruling  Ids  motion  ^or  a  new  triaL 

[1]  He  assigns  as  error,  first,  the  admis- 
sion of  the  articles  of  incorporation  of  the 
J,  W.  Sullivan  Cattle^  Land  &,  Water  Com- 
I>any;  second,  the  admission  of  a  bill  of 
sale  from  J.  W.  Sullivan  to  the  J.  W.  SulU- 
van  Cattle,  Land  &  Water  Company ;  fourth, 
the  admission  of  a  brand  tax  receipt  for  the 
year  ending  Jane  80,  1912,  over  the  objection 
of  the  defendant;  fifth,  the  ruling  of  the 
court  in  refusing  to  permit  witnesses  to 
testify  for  the  purpose  of  contradicting  and 
impeaching  the  deposition  of  one  William 
Dougherty;  and  3,  6,  7,  8,  and  0  are  assign- 
ments of  error  which  appellant  concedes  are 
determined  by  the  disposition  of  the  other 
assignments,  and  are  not  argued  in  the  brief 
and  will  not  be  considered.  Bail  v.  Hart- 
man,  9  AriE.  321,  83  Pac.  358;  Mayhew  y. 
Brlslin,  13  Ariz.  109,  108  Pac.  253 ;  Southern 
Pac.  Co.  V.  Richey,  13  Ariz.  67,  108  Pac.  225. 

[I]  The  first  assignment  of  error  is  the  ad- 
mission of  the  articles  of  incorporation  of 
the  J.  W.  Sullivan  Cattle,  Land  ft  Water 
Company,  a  corporation,  over  the  objection 
of  appellant;  he  claiming  that,  inasmuch 
as  the  articles  of  incorporation  did  not  con- 
tain the  names  of  the  Incorporators,  etc.,  and 
the  record  revealing  that  the  articles  of  in- 
corporation complained  of  were  couched  in 
the  ordinary  language,  that  "we,  the  under- 
signed," etc.,  at  the  bottom  of  which  were 
signed  the  names  of  those  purporting  to  be 
the  incorporators  of  the  company.  Such  ar- 
ticles were  Inadmissible. 

It  was  proved  by  the  evidence  that  the 
company  known  by  the  name  given  in  the 
Indictment  was  a  corporation  de  facto  and 
doing  business  as  sucli.  It  is  now  generally 
conceded  by  the  great  weight  of  authority 
that  it  Is  sufficient  to  establish  that  a  cor- 
poration de  facto  exists  to  maintain  an  al- 
legation of  ownership  in  a  corporation  in 
larceny  cases;  and  to  establish  that  fact  the 
Introduction  of  its  proposed  articles  of  in- 
corporation, whether  in  full  compliance  with 
the  law  of  incorporation  or  not,  would  be 
a  step  in  proving  its  de  facto  existence; 
hence  the  trial  court  did  not  err  in  admitting 
the  articles  complained  of.  People  ▼,  Hughes, 
29  Cal.  258;  Jones  on  Evidence,  par.  55; 
People  V.  Frank,  28  Cal.  507;  People  v. 
Barric,  49  Cal.  344;  Spring  Valley  W.  W. 
V.  Ran  Francisco,  22  Cal.  441.  And  the  gen- 
eral rule  is  very  well  expressed  in  3  Encyc. 
of  Evidence,  page  594,  as  follows:  "Should 
the  prosecution  for  an  offense  committed  on 
the  property  of  corporations  prove  thar  the 
corporation  was  a  de  facto  corporation,  do- 
ing business  as  such  under  the  corporate 
name  set  out  In  the  indictment,  it  is  suffi- 
cient ;  it  is  not  necessary  it  should  be  proven 
to  be  a  corporation  de  jure." 
[3]  The  second  assignment  of  error  is  the 


I  admission  of  the  bill  of  sale  from  T.  W. 
Sullivan  to  the  Sullivan  Cattle,  Land  &  Wa- 
ter Company,  over  the  objection  of  appel- 
lant, when  the  J.  W.  Sullivan  Cattle,  Land 
&  Water  Company  had  not  been  shown  to 
be  a  corporation  under  the  laws  of  this 
state ;  secondly,  for  the  reason  that  the  pur- 
ported bill  of  sale  was  undoubtedly  filed, 
and  was  recorded,  in  the  office  of  the  live 
stock  sanitary  board  of  Arizona  on  the  5th 
day  of  May,  1911,  which  was  after  the  date 
of  the  alleged  commission  of  the  offense,  and 
could  not  be  any  evidence  of  the  ownership 
prior  to  the  date  of  its  filing  In  the  office 
of  the  live  stock  sanitary  board. 

The  first  objection  is  disposed  of  by  the 
fact  that  a  certain  copy  of  the  articles  of 
Incorporation  of  the  J.  W.  Sullivan  Cattle, 
Land  &  Water  Company  is  in  evidence ;  and 
the  record  further  shows  that  J.  W.  Sullivan 
was  president  and  secretary  of  the  corpora- 
tion. We  think  that  is  sufficient  People 
y.  Hughes,  29  Cal.  258. 

[4]  The  second  objection  calls  for  a  con- 
sideration of  Act  61  of  the  Laws  of  Arizona 
1006,  f  63,  which  is  as  follows :  "And  every 
person,  firm,  association,  or  corporation  own- 
ing range  horses,  mules,  asses,  or  neat  cat- 
tle, sheep  or  goats  in  this  territory,  may 
design  and  adopt  a  brand  and  earmark  with 
which  to  brand  and  mark  their  animals.  Ko 
two  or  more  brands  of  the  same  design  or 
figure,  and  no  two  or  more  earmarks  of  the 
same  kind,  shall  be  adopted  or  recorded. 
The  right  to  use  for  branding  and  marking 
range  animals  a  brand  or  earmark  designed 
and  adopted  as  herein  provided,  and  which 
shall  have  been  recorded  as  hereinafter  in 
this  act  prescribed,  shall  be  deemed  to  be 
the  property  of  the  person  so  designing  and 
adopting  and  recording  the  same,  and  such 
right  may  be  sold  and  transferred.  No  sale, 
transfer,  or  incumbrance  of  the  right  to  use 
such  brand  or  mark  shall  be  valid,  how- 
ever, except  it  be  evidenced  by  a  written  bill 
of  sale,  duly  signed  and  acknowledged,  as 
deeds  for  the  conveyance  of  real  estate  are 
required  to  be  acknowledged,  and  recorded 
In  the  office  of  the  secretary  of  the  live  Bto<^ 
sanitary  board." 

This  section  is  one  adopted  for  the  protec- 
tion of  those  owners  of  range  horses,  mules, 
asses  or  neat  cattle,  sheep  or  goats,  who  may 
design  and  adopt  a  brand  or  earmark  with 
which  to  mark  or  brand  their  animals,  and 
when  adopted  and  recorded  as  provided  by 
law  shall  be  deemed  the  property  of  him  who 
so  designs  and  records  such  brand  or  mark, 
which  right  may  be  sold  and  transferred. 
The  statute  provides  that  no  such  sale,  trans- 
fer, or  incumbrance  "of  the  right  to  use" 
such  brand  or  mark  shall  be  valid,  unless  it 
be  evidenced  by  written  bill  of  sale  properly 
signed,  acknowledged,  and  recorded  in  the 
office  of  the  secretary  of  the  live  stock  sani- 
tary board.  There  is  nothing  in  this  section 
that  by  direct  application  would  prevent  one 
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from  selling  animals  which  probably  had 
upon  them  brands  that  were  not  recorded 
and  could  not  have  been  recorded;  for  It 
must  be  conceded  there  are  tcHlay,  and  al- 
ways will  be,  thousands  of  such  animals  upon 
the  range,  to  say  nothing  of  other  possessions 
under  the  same  conditions,  that  should  be 
entitled  to  protection.  This  whole  statute  la 
one  for  the  benefit  and  protection  of  the  live 
stock  Industry,  and  fixes  the  place  for  the 
recording  of  brands  and  marks  in  the  live 
stock  sanitary  board,  and  the  above  section 
Is  only  for  the  purpose  of  compelling  those 
transferring  brands  and  marks,  when  so 
transferred,  to  adopt  a  method  of  notlfylag 
others  of  the  true  ownership  of  such  brand 
and  mark.  Other  similar  statutes  have  been 
construed  by  this  court  in  Brill  v.  Christy,  7 
Ariz.  217,  63  Pac.  757,  and  Epperson  v.  Cro- 
zier,  10  Ariz.  30,  85  Pac.  482.  In  the  latter 
case  it  was  held,  where  a  bill  of  sale  comply- 
ing with  the  provisions  of  section  27,  Act  6, 
Session  Laws  of  1897,  ia  made  Bu£Bclent  evi- 
dence of  the  sale,  and  where  the  penalty  ot 
being  prima  fade  a  thief  is  attached  to  the 
one  holding  the  animals  under  bill  of  sale 
not  complying  with  the  act,  such  bill  of  sale 
is  admissible  as  evidence  of  a  sala  Not  only 
from  a  reading  of  this  statute,  but  from  the 
construction  placed  upon  similar  statutes  by 
this  same  court,  it  seems  to  us  clear  that  the 
statute  under  consideration  had  no  reference 
to  the  sale  of  animals,  and  was  admissible 
as  evidence  of  ownership. 

[6]  The  fourth  assignment  of  error  chal- 
lenges the  authority  of  the  trial  court  to  re- 
ceive in  evidence,  over  the  objection  of  the 
defendant,  a  brand  tax  receipt  issued  May 
6,  1911.  The  appellant  very  strenuously  con- 
tends that  because  the  offense  was  charged 
and  proved  to  have  been  committed  in  De- 
cember, 1910,  that  the  brand  tox  receipt 
should  not  have  been  received  In  evidence; 
for,  having  been  issued  at  a  time  subsequent 
to  the  proving  of  the  commission  of  the  of- 
fense, that  about  all  that  would  be  proved 
was  that  at  the  time  of  the  commission  of 
the  offense  the  owner  thereof  had  transferred 
all  right  and  title  to  the  use  of  the  brand  by 
virtue  of  section  22  of  Act  28,  Session  Laws 
of  1903.  This  pohit  is  not  well  taken,  as  the 
act  above  cited  was  superseded  by  chapter 
61  of  the  Laws  of  1905;  the  subdivision  di- 
rectly affecting  this  matter  being  section  67, 
which  provides  that  a  noncompliance  with 
the  tax  provided  therein  only  works  a  con- 
fiscation of  freshly  branded  animals  under 
the  law.  The  appellant,  in  support  of  his 
contention,  cites  several  eases  drawn  from 
the  Texas  statute,  which  provides  "that  no 
brands,  except  such  as  are  recorded  by  the 
officers  named  in  this  chapter,  shall  be  rec- 
ognized in  law  as  any  evidence  of  the  owner- 
ship of  the  cattie,  horses  or  mules  upon  which 
same  may  be  used."  Article  49.30.  Rev.  Civil 
Statutes  1895.  We  have  no  such  statute.  On 
the  contrary,  our  law  provides:  "Said  receipt 
shall  be  prima  facie  evidence  that  the  owner 


of  said  brand  or  earmark  has  complied  with 
the  provisions  of  this  section  of  this  act  to 
the  year  ending  the  first  day  of  July  next 
after  the  date  of  said  receipt,  and  as  well 
for  all  years  preceding  the  date  of  said  re- 
ceipt" Laws  1905,  c.  61,  f  66.  It  would 
thus  seem  that  the  issuance  of  the  receipt 
would  be,  by  provision  of  law,  prima  facie 
evidence  of  a  compliance  with  the  brand 
law,  not  only  up  to  the  1st  day  of  July,  but 
as  well  for  all  years  preceding  the  date  of 
the  receipt  Therefore  the  issuance  0f  the 
receipt  dated  May  6,  1911,  was  prima  facie 
evidence  that  the  3.  W.  SulUvan  Cattie,  Land 

6  Water  Company  was  the  owner  of  the 
brand  set  forth  in  the  receipt  and  had  com- 
piled with  the  provision  of  the  act  up  to  the 
1st  day  of  July,  1911,  and  was  prima  fade 
evidence  of  a  full  compliance  of  the  law  for 
all  time  prior  to  May  6,  lOlL  Section  68 
of  Act  51,  Laws  of  1905,  provides:  "The  brand 
or  earmark  of  the  owner  thereof,  who  baa 
complied  with  the  provisions  of  this  act, 
borne  by  a  range  animal,  shall  in  all  courts 
in  this  territory  be  taken  as  prima  fade 
evidence  that  the  animal  bearing  the  same  is 
the  property  of  the  owner  of  soch  brand  or 
mark."  Therefore  the  bill  of  sale  introdu<v 
ed,  showing  that  J.  W.  SuUivan  had  trans- 
ferred such  brand  to  the  J.  W.  Sullivaa 
Cattle,  Land  &  Water  Company,  taken  to- 
gether with  the  receipt  which  shows  a  full 
compliance  with  all  the  law  applicable  to  the 
subject  for  the  year  ending  June  30,  1912, 
became  prima  fade  evidence  that  the  animal 
bearing  the  brand  was  the  property  of  the 
J.  W.  Sullivan  Cattle,  Land  &  Water  Com- 
pany. The  trial  court  therefore  did  not  err 
in  admitting  the  said  receipt  in  evidence. 

[(]  The  fifth  assignment  of  error  is  the 
refusal  of  the  trial  court  to  permit  the  appel- 
lant to  impeach  the  testimony  of  a  witness, 
given  at  a  preliminary  examination,  without 
having  first  laid  the  foundation  therefor. 
There  Is  some  conflict  in  the  dedsions  upon 
this  question,  but  the  great  weight  of  au- 
thority is  in  favor  of  the  ruling  of  the  trial 
court      Wlgmore    on    Evidence,   par.    1032; 

7  Encyclopedia  of  Evidence,  100;  Peo- 
ple V.  Compton,  132  Cal.  484,  64  Paa  849; 
People  V.  Witty,  138  Cal.  576,  72  Pac.  177; 
People  V.  Pembroke,  6  Cal.  App.  588,  92  Pac. 
668 ;  People  v.  Gamett  9  Cal.  App.  194,  98 
Pac.  247 ;  Baker  v.  Sands  (Tex.  Civ.  App.)  140 
S.  W.  621.  In  the  latter  case  the  authorities 
are  quite  fully  coUected  and  ably  discussed. 

This  disposes  of  the  entire  assignments  of 
error  complained  of  by  the  appellant  and 
there  appearing  no  error  the  Judgment  of  the 
superior  court  is  affirmed. 

FRANKLIN,  0.  J.,  and  CUNNINGHAM, 
J.,  concur. 

N.  B.— Judge  ROSS  being  disqualified,  and 
announcing  his  dIsquallflcaUon  in  open  court 
the  remaining  Judges,  under  section  3  of 
article  6  of  the  Constitution,  called  in  Uon. 
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G.  W.  SHUTE,  Judge  of  the  Superior  Court 
of  the  State  of  Arizona,  in  and  for  tlie  coun- 
ty of  Gila,  to  sit  with  them  In  tbe  hearlt«  of 
this  cause. 


(M  Ariz.  51S) 

THOMAS  ▼,  BARTLBSON.t 

(Supreme  Court  of  Arisona.    Mar  5i  1913.) 

Affeal  and  Ebbob  (§  671*)— Questions  Rb- 

VIEWABLE— APPEAI  FBOM  JUDGMENT  ALONE. 

On  appeal  from  tbe  judgment  alone,  only 
errors  appearing  upon  the  judgment  roll  will 
be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  2867-2872;  Dec.  Dig.  { 
671.*] 

Appeal  from  District  Court,  Pinal  Coun- 
ty;  before  Justice  Edward  Kent. 

Action  by  Sudan  M.  Bartleson  against  Em- 
eline  T.  Thomas.  From  a  Judgment  for  plain- 
tlfr,  defendant  appeals.    Affirmed. 

Alexander  &  Christy,  of  Phoenix,  for  appel- 
lant. Kibbey,  Bennett  &  Bennett,  of  Phoenix, 
for  appellee.   ' 

BAXTER,  J.  This  action  was  Instituted 
by  S.  M.  Bartleson  against  appellant  for 
partition  of  personal  property.  It  was  tried 
before  the  court  with  a  Jury.  The  verdict 
of  tbe  Jury  found  the  issues  In  favor  of  ap- 
pellee, upon  which  judgment  was  entered 
decreeing  a  partition  of  the  property  In  kind 
— one-half  thereof  to  be  assigned  and  allot- 
ted to  the  defendant,  and  one-half  to'  the 
plaintiff.  From  this  judgment  the  defendant 
appealed. 

The  appellant  assigns  several  errors,  as 
follows :  (1)  The  admission  of  evidence  over 
objection.'  (2)  That  the  verdict  and  judg- 
ment are  not  supported  by  the  evidence.  (3) 
That  the  judgment  is  contrary  to  the  law. 
(4)  Tbe  court  erred  in  denying  defendant's 
motion  to  direct  a  verdict  for  defendant.  (5) 
The  court  erred  in  denying  the  defendant's 
motion  to  set  aside  the  verdict  and  grant  a 
new  trial. 

The  assignments  are  full  and  complete, 
conforming  In  that  regard  to  the  rules  of  the 
court.  Our  statement  of  them  is  an  abbrevi- 
ation, but  indicates  what  they  are.  All  of 
these  assignments  are  such  as  require  of 
this  court  an  examination  of  the  evidence, 
In  order  to  determine  whether  error  was 
committed  in  the  trial  court  or  not  The 
first,  second,  fourth,  and  fifth  errors  com- 
plained of  grow  out  of  the  evidence  or  lack 
of  evidence,  and  the  appellant's  elaboration 
of  the  third  assigfnment  shows  that  an  exam- 
ination of  the  evidence  is  necessary. 

The  appellant  does  not  appeal  from  the 
order  of  the  court  overruling  her  motion  for 
a  new  trial.  The  appeal  is  from  the  judg- 
ment alone.  Following  the  rule  laid  down 
In  Arizona  Eastern  R.  Co.  v.  Globe  Hard- 
ware Co.  et  al.,  12fl  Pac.  1104.  and  Miami 
(Jopper  Co.  V.  Strohl,  130  Paa  605,  only  er- 


rors appearing  in  the  Judgment  roll  are  be- 
fore us. 

No  error  appearfng  In  the  judgment  roll, 
the  judgment  of  the  trial  court  Is  affirmed. 

CUNNINGHAM  and  ROSS,  JJ.,  concur. 

FRANKLIN,  C.  J.,  being  disqualified,  and 
announcing  his  disqualification  in  open  court, 
the  remaining  judges,  under  section  3  of 
article  6  of  the  Constitution,  called  in  Hon. 
FRANK  BAXTER,  Judge  of  the  Superior 
Court  of  the  state  of  Arizona,  In  and  for  tbe 
county  of  Tuma,  to  sit  with  them  In  the 
hearing  of  this  cause. 

(14  Ariz.  «<) 
BALL  V.  CRUM  et  aL 

(Supreme  Court  of  Arizona.    Oct.  9,  1912.    On 
Reliearing,  May  3,  1913.) 

Appeal  from  Superior  Court,  Graham 
County;   A.  G.  McAlister,  Judge. 

Action  by  G.  W.  Ball  against  C.  B.  Crum 
and  others.  From  a  judgment  for  defendant 
on  a  counterclaim,  plaintiff  appeals.  Af- 
firmed on  rehearing. 

John  McGowan,  of  Safford,  for  appellant. 
George  H.  Crosby,  Jr.,  of  Safford,  for  ap- 
pellees. 

CUNNINGHAM,  J.  The  action  is  founded 
on  a  promissory  note,  and  the  complaint  is 
in  the  usual  form.  The  defense  confesses 
the  making  and  delivery  of  tbe  notev  and 
seeks  to  avoid  liability  by  pleading  In  set-off 
a  counterclaim  arising  from  a  breach  of  war- 
ranty of  title  to  certain  goods,  chattels,  and 
one-eighth  interest  In  an  Irrigation  ditch  and 
one-eighth  interest  in  a  water  right  Tbe 
consideration  for  the  purchase  Of  said  prop- 
erty was  $1,000,  of  which  the  note  in  suit 
formed  a  part  In  said  transaction  of  sale 
and  purchase  the  plaintiff  was  the  seller  and 
warrantor,  and  S.  P.  Cram,  one  «f  the  de- 
fendants, was  the  purchaser.  A  counter- 
claim arising  out  of  the  same  transaction  as 
tbe  note,  although  for  unliquidated  and  un- 
certain damages,  is  a  proper  subject  of  set- 
off by  the  express  provisions  of  paragraph 
1364,  cavil  Code  of  Arizona  1901,  and  may 
be  pleaded  as  such  in  an  action  enforcing 
payment  of  such  note.  Whether  the  joint 
makers  of  a  promissory  note  can  relieve 
themselves  from  liability  on  the  note  by 
pleading  In  set-off  an  Individual  defense  of 
one  of  their  number,  a  defense  not  applicable 
equally  to  all  makers.  Is  a  question  we  do  not 
consider  necessary  to  decide  In  order  to  dis- 
I)ose  of  this  api^aL 

The  conveyance  from  the  plaintiff  to  de- 
fendant S.  P.  Crum  was  in  writing  and  ac- 
knowledged, and  contains  this  express  cove- 
nant of  warranty  :"•••!  do  ••* 
agree  and  covenant  to  and  with  the  second 
party  •  •  •  to  warrant  and  defend  the 
sale  of  said  property     »    *    •    against  all 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 

t  Rehearing  denied  June  11,  1913. 
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and  every  person  whomsoever  lawfully 
claiming  or  to  claim  the  same."  The  defend- 
ants pleaded  this  covenant  In  Its  legal  effect 
In  these  words:  "And  did  by  said  bill  of 
sale  warrant  that  the  said  plaintiff  had  a 
good  title  in  fee  simple  to  tlie  said  interest 
In  said  ditch  and  water  right"  Defendants 
assign  a  breach  of  the  covenant  of  warranty, 
as  follows:  "That  the  plaintiff  was  not  then 
and  there  the  owner  of  but  one-twelfth  in- 
terest in  said  ditch  and  water  rights,  and 
that  J.  K  Ethridge  then  and  there  was  the 
lawful  owner  In  fee  simple  of  the  one-third 
of  the  one-eighth  interest  wMch  the  plaintiff 
•  *  *  purported  to  convey  to  defendant 
S.  P.  Crum."  We  will  treat  this  pleading, 
for  the  purpose  of  this  appeal,  as  sufficient 
to  present  the  issuable  facts  setting  up  an 
hostile  and  irresistible,  lawful  and  para- 
mount title  In  another  at  the  date  of  the 
conveyance  to  said  defendant. 

Upon  the  trial  of  these  Issues,  defendants 
were  permitted  to  prove  a  parol  contract 
between  plaintiff  and  J.  N.  Ethrldge,  where- 
by plaintiff  agreed  to  convey  to  Ethrldge  a 
one-third  of  his  one-eighth  Interest  In  the 
ditch  and  in  the  water  right,  when  plaintiff 
should  procure  title  to  his  homestead  entry, 
in  consideration  that  Ethrldge  pay  a  third 
part  of  the  expenses  of  a  pending  litigation 
Involving  said  property,  and  furnish  a  third 
of  the  work  In  the  construction  of  the  ditch. 
The  same  contract,  in  effect,  was  at  the  same 
time  made  between  defendant  C.  B.  Ctum 
and  Ethrldge,  except  as  concerning  the  time 
and  condition  when  the  conveyance  should 
be  made.  In  pursuance  of  such  contract  with 
plaintiff  and  0.  B.  Crum,  EMirldge  did  the 
work  and  paid  the  expenses.  No  written 
conveyance  was  made  of  the  Interest,  and  on 
demand  therefor  plaintiff  refused  to  deliver 
a  deed  until  his  homestead  title  was  perfect- 
ed. No  evidence  was  offered  so  far  as  the 
record  discloses  that  such  homestead  title 
has  ever  been  perfected.  The  parties  to  this 
action  have  stipulated  that  defendant  S.  P. 
Crum,  at  the  time  of  his  purchase  and  con- 
veyance, had  no  notice  of  the  transaction 
with  or  the  claim  of  Ethrldge  to  an  Interest 
in  the  property.  The  stipulation  goes  fur- 
ther, and  to  the  effect  that  no  other  evidence 
In  support  of  the  defendants'  counterclaim 
was  offered  than  the  testimony  of  witness 
J.  N.  Ethrldge.  The  above  Is  the  substance 
of  that  testimony. 

The  court  considered  this  evidence  appli- 
cable to  the  issues,  and  considered  the  evi- 
dence established  In  J.  N.  Ethrldge  a  legal 
and  paramount  title  to  the  property  claimed 
by  him,  thus  establishing  a  breach  of  war- 
ranty and  an  eviction  of  defendant,  and  ren- 
dered Judgment  for  the  defendants  for  their 
costs.  B'rom  which  judgment  and  from  an 
order  denying  plalnttfTs  motion  for  a  new 
trial  plaintiff  presents  this  appeal,  and  as- 
signs, among  other  errors,  that  the  judgment 
falls  to  conform  to  the  pleadings  and  the  na- 
ture of  tlie  case  proved. 


This  evidence  produced  In  support  of  the 
allegation  of  legal  paramount  title  of  J.  N. 
Ethrldge  to  the  lost  Interest  could  have  no 
effect  to  establish  other  than  an  equitable 
right  of  action  against  plaintiff  Ball  in-  fttTor 
of  Ethrldge  to  enforce  a  specific  performance 
of  the  parol  contract  to  convey  when  Ball 
should  acquire  hia  perfect  homestead  title. 
The  stipulation  goes  further,  and  extinguish- 
es that  right  In  that  form  of  action,  because 
S.  P.  Crum  had  no  notice  of  snch  equitable 
claim  at  the  time  of  his  purchase,  and  with- 
out actual  or  constructive  notice  of  snch 
claim  his  tttie  would  not  be  affected  thereby, 
and  by  a  conveyance  of  all  his  interest  in 
the  property,  the  plaintiff  has  made  It  Impos- 
sible to  perform  his  parol  contract;  and  for 
redress  of  his  wrongs  In  this  particular  Eth- 
rldge must  resort  to  some  other  remedy.  A 
right  of  action  In  Ethrldge  against  plaintiff 
is  no  defense  for  defendants  to  a  suit  on  the 
note.  The  obligation  of  warranty  is  not 
that  he  Is  the  true  owner  or  that  be  Is 
seised  in  fee  with  the  right  to  convey,  but 
that  he  will  defraid  and  protect  the  cove- 
nantee against  the  rightful  claims  of  all  per- 
sons thereafter  asserted.  The  covenant  of 
general  warranty  Is  broken  by  eviction  under 
a  lawful  and  paramount  title  (11  Cyc.  1121), 
and  the  covenantee,  when  he  has  submitted 
to  the  claim  without  actual  eviction  by  a 
judgment  of  court,  must  plead  and  prove 
that  another  person  is  In  some  manner  as- 
serting an  Irreslatibla  paramount  titie.  The 
evidence  appearing  In  the  record  falls  to  sup- 
port such  allegation.  The  claim  of  Ethrldge 
is  no  Utie  when  asserted  against  the  titie  of 
S.  P.  Crum,  a  purchaser  without  notice,  and 
the  defendants,  having  the  burden  of  sustain- 
ing their  defense,  have  produced  no  evidence 
of  a  breach  of  warranty  entitling  them  to  a 
set-off. 

The  Judgmoiit  complained  of  is  not  sup- 
ported by  the  evidence, '  and  it  Is  reversed, 
and  the  cause  Is  remanded  to  the  superior 
court,  with  Instructions  to  vacate  the  judg- 
ment, and  render  Judgment  for  the  idaiatlff 
as  prayed. 

FHANKLIN,  0.  J.,  and  ROSS,  3.,  concur. 

On  Rehearing. 

PER  CURIAM.  At  the  formw  hearing  of 
this  case  we  went  Into  the  whole  case  as  up- 
on an  appeal  from  the  Judgment  and  order 
overruling  the  motion  for  a  new  trial.  Upon 
this  rehearing  our  attention  for  the  first 
time  has  been  called  to  the  fact  that  the 
appeal  is  from  the  judgment  alone. 

The  pleadings  disclose  that  It  Is  a  suit  up- 
on a  promissory  note.  The  defendants'  an- 
swer set  up  a  counterclaim  in  the  nature  of 
a  recoupment  of  damages.  Defendants  had 
judgment  In  the  trial  court.  No  error  Is  as- 
signed as  against  the  Judgment  roll,  nor 
have  we  discovered  any  error  therein. 

Judgment  Is  affirmed. 
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In  M  ANDERSON'S  BSTATm.t 

HOUCK  T.  ANDERSON. 

(Supreme  Court  of  Arteona.    April  28,  1913.) 

1.  Wills    {|    100*)  — Joint    awd    Mutuai 
Wills. 

An  in8tram«iit  ozeeatod  by  bocbuid  and 
wife  owning  community  property  and  having 
no  issue,  whereby  each  gave  to  the  other  all 
hia  or  her  interest  in  the  property,  effectiTe  on 
his  or  her  death  with  remainder  over  after  the 
death  of  the  aurrivor  to  the  heirs  at  law  of 
both,  is  a  joint  and  mutual  wilL 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  i  238;   Dec  Dig.  1 100.*] 

2.  Wills  (|  191*)  — Rktooation  — Mabbiaox 
OT  Testatob. 

Under  Civ.  Code  1901,  par.  4216,  providing 
that,  if  after  making  a  will  the  testator  mar- 
ries and  the  wife  survives,  the  will  shall  be  re- 
voked unless  provisions  have  been  made  for  her 
by  marriage  contract,  or  unless  she  is  provided 
for  in  the  will,  or  is  mentioned  therein,  so  as 
to  show  an  intention  not  to  revoke,  a  will  is 
revoked  by  the  marriage  of  testator  subsequent 
to  the  execution  of  the  will  provided  the  wife 
survives,  in  the  absence  of  provisions  for  her 
In  a  marriage  contract  or  in  the  will 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  a  469-478;    Dec.  Dig.  t  191.*] 

Ai^eal  from  Superior  Oonrt,  Oraham  Ooon- 
tr;  Q.  W.  Shute,  Judge. 

Proceedings  by  Violet  Honcfc  for  the  pro- 
bate of  the  will  of  Peter  Anderson,  deceased. 
In  which  Ruth  Anderson  appeareid  and  op- 
IMsed  the  probate.  From  a  judgment  of  the 
District  Ckiurt  rejecting  the'  will  rendered  on 
appeal  from  a  judgment  of  tbe  Probate 
Court  allowing  tbe  will,  proponent  appeals. 
Affirmed. 

W.  K.  Dial,  of  Safford,  for  appellant 
Stratton  &  Lynch,  of  Safford,  and  Klbbey, 
Bennett  &  Bennett,  of  Phoenix,  for  appellee. 


ROSS,  J.  [1]  Peter  Anderson  and  Isabell 
Anderson,  husband  and  wife,  on  tbe  25tb 
day  of  August,  1902,  being  the  owners  of 
certain  community  property  and  having  no 
Issue,  made  and  executed  an  Instrument, 
bearing  some  of  the  characteristics  of  a  deed, 
but  clearly  Indicating  by  Its  recitals  a  tes- 
tamentary purpose.  Inasmuch  as  it  was  to 
have  no  effect  until  after  the  death  of  tbe 
testators.  Counsel  for  both  parties  unite  In 
affirming  its  testamentary  character  and  we 
think  correctly  so.  It  la  reciprocal  in  Its 
terms  In  that  each  purports  to  give  all  his 
Interest  In  tbe  common  property  to  tbe  other, 
effective  upon  his  death,  with  remainder 
over  after  the  snrrlTor's  death  to  the  near- 
est heirs  at  law  of  both  tbe  testators.  It 
Is  a  joint  and  mutual  will.  Isabell  Anderson 
died  In  1903  and  Peter  Anderson  died  In 
1911.  The  Instrument  was  not  probated  as 
the  will  of  Isabell  Anderson,  but  after  the 
death  of  Peter  Anderson,  the  appellant,  as 
one  of  the  legatees  of  the  will,  asked  that  It 


be  admitted  to  probate  as  the  last  will  and 
testament  of  Peter  Anderson.  It  was  allow- 
ed by  the  probate  court,  but  on  anneal  to 
the  district  court  It  was  rejected. 

It  Is  tbe  contention  of  the  appellant  that 
this  joint  and  mutual  wlU  had  the  effect  of 
constituting  the  survivor  a  trustee  of  all 
the  common  property  for  the  nse  and  benefit 
of  the  devisees  named  therein;  that  It  was  a 
testamentary  contract  based  upon  sufficient 
consideration,  the  consideration  being  that 
the  property  upon  the  death  of  the  surviv- 
or should  not  succeed  to  his  heirs  as  provid- 
ed by  law,  but  should  pass  In  equal  shares 
to  the  heirs  ol  both  the  testators.  Whether 
the  Instrument  had  the  effect  contended  for 
by  appellant  we  deem  It  unnecessary  to  de- 
cide for  the  reasons  hereinafter  stated. 

[I]  Peter  Anderson,  In  September,  1908, 
married  the  appellee,  Ruth  W.  Anderson, 
and  It  la  her  contaitlon  that  the  will,  even 
If  valid,  was  revoked  by  such  marriage. 

Paragraph  4216,  R.  S.  1901,  provides  that 
no  will  "shall  be  revoked  except  by  a  sub- 
sequent will,  codicil  or  declaration  In  writ- 
ing, executed  with  like  formalities,  or  by  the 
testator  destroying,  canceling  or  obliterat- 
ing the  same  or  causing  it  to  be  done  In 
his  presence ;  provided,  that  If  after  making 
a  win  the  testator  marries,  and  the  vrife 
survive  the  testator,  the  will  shall  be  revoked 
unless  provisions  have  been  made  fof  her  by 
marriage  contract,  or  nnless  she  la  provided 
for  In  the  will,  or  In  sudi  way  mentioned 
therein  as  to  show  an  Intention  not  to  revoke 
such  provisions  and  no  other  evidence  to 
rebut  the  presumption  of  revocation  must 
be  received." 

In  this  case  the  marriage  subsequent  to 
executing  the  wIU  is  admitted.  There  Is  no 
evidence  that  provision  was  made  for  appel- 
lee In  a  marriage  contract  She  Is  not  pro- 
vided for  In  the  will,  nor  mentioned  therein. 
The  language  of  the  statute  Is  plain  and  un- 
ambiguous and  not  susceptible  of  an  inter- 
pretation different  than  It  clearly  imports. 
A  marriage,  the  wife  surviving  ipso  facto, 
revokes  the  prior  will  unless  the  wife  Is 
mentioned  or  provided  for  as  stated.  Tbe 
South  Dakota  statute  la  the  same  as  ours 
and  In  Re  Estate  of  Niels  Larsen,  18  S.  D. 
335, 100  N.  W.  738,  6  Ann.  Oas.  794,  the  facts 
were  that  Larsen  had  made  a  will  during 
coverture.  His  wife  dying  he  married  again. 
T*at  court  said:  "While  conceding  that 
Niels  Larsen  married  Christina,  his  aurvlv- 
Ing  wife,  after  making  tbe  will  in  which  her 
name  Is  not  mentioned,  either  as  a  devisee 
or  for  the  purpose  of  showing  the  Intention 
not  to  make  her  such,  and  the  nonexistence 
of  any  provision  made  for  her  by  means  of 
marriage  contract  or  otherwise,  counsel  for 
appellant  contends  that  the  will  Is  revoked 
only  as  to  that  portion  of  tbe  property  of  the 
decedent  that  she  would  take  had  he  died 
intestate,  and  that  none  but  the  surviving 
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wife  can  qneetlon  the  Tolldlty  of  the  instru- 
ment Independently  of  a  statutory  pro- 
vision similar  to  tlie  one  under  consideration, 
but  in  states  like  ours,  where  the  husband 
and  wife  Inherit  from  each  other,  the  revo- 
cation of  a  will  made  by  the  husband  prior 
to  his  marriage  is  conclusively  presumed 
from  such  facts  and  circumstances  as  this 
record  discloses.  Tyler  v.  Tyler,  19  111.  151. 
The  mind  of  the  testator  always  relates  to 
the  time  of  his  death,  and,  in  the  absence  of 
something  in  or  out  of  the  will  pertaining  to 
the  marriage  relation  existing  at  the  time 
of  the  husband's  demise,  It  is  not  reasonable 
to  presume  that  he  would  deliberately  dis- 
pose of  bis  entire  estate  without  making 
some  proTisIon  for  bis  wife.  Surely  it  can- 
not be  said  that  a  future  marriage  was  con- 
templated by  the  decedent  at  the  time  his 
will  was  made,  or  that  he  afterward  intend- 
ed that  the  surviving  son  of  his  former  wife 
should  take  all  his  proi>erty,  notwithstanding 
the  new  relation  to  a  person  having  a  natu- 
ral claim  to  his  aftection  and  a  legal  right 
to  share  his  property.  It  Is  fair  to  assume 
that  these  considerations,  and  others  of  a 
like  character,  suggested  the  enactment  of 
our  statute,  in  plain  and  concise  .terms,  by 
which  such  a  will  as  the  «ne  under  consider- 
ation is  revoked  absolutely,  and  the  intro- 
duction of  ail  evidence  to  the  contrary  is 
expressly  prohibited.  In  order  to  sustain 
the  contention  of  counsel  for  appellant  to 
the  eftect  that  the  will  is  revoked  In  so  far 
only  as  It  affects  the  interest  of  the  widow, 
and  should  be  admitted  to  probate  upon  her 
petition,  it  would  he  necessary  to  disregard 
statntes  In  pari  materia^  and  resort  to  un- 
warrantable interpolation,  where  the  legis- 
lative meaning  is  plain  and  unmistakable. 
Unless  the  existence  of  a  condition  except- 
ing it  from  the  rule  of  revocation  is  shown 
by  such  evidence  as  the  statute  contemplates, 
the  will  cannot  be  admitted  to  probate,  and 
it  was  so  held  In  California  under  a  statute 
of  which  ours  is  an  exact  copy.  Corker  v. 
Corker,  87  CaL  643,  26  Pac.  922.  By  the 
marriage  of  Niels  Larsen  the  will  was  un- 
qualifiedly revoked,  and  the  Judgment  ap- 
pealed from  Is  affirmed." 

Other  courts  under  statutes  like  or  sim- 
ilar to  ours  have  held  that  marriage  revokes 
a  will,  "unless  the  existence  of  a  condition 
excepting  it  from  the  rule  of  revocation  is 
shown  by  evidence  as  the  statute  contem- 
plates." Sanders  v.  Simcich,  65  Cal.  50,  2 
Pac.  741;  McAnnulty  v.  McAnuulty,  120  111. 
36,  11  N.  E.  397,  60  Am.  Rep.  552;  Francis 
V.  Marsh,  54  W,  Va.  646,  46  S.  E.  673,  1  Ann. 
Gas.  665. 

The  order  of  the  lower  court  refusing  the 
purported  will  to  probate  was  correct  and 
Is  affirmed. 

FRANKLIN,  a  J.,  and  CUNNINGHAM, 
J.,  concur. 


STATE  ex  rd.  MITCHELL  et  al.  v.  MED- 
LElt,  District  Judge,  et  al. 

(Supreme  Court  of  New  Mexico.    Aoril  14, 
1913.) 

(ByUabut  by  the  Oottrt.) 

1.  OmcERS    (S    74*)— Removai/— Natubb    0» 
Pboceedinq. 

An  action  for  the  removal  of  an  officer 
from  office,  under  the  provisions  of  chapter  36, 
Laws  of  1909,  la  a  civil,  and  not  a  criminal, 
proceeding. 

[Ed.  Note. — For  otiier  cases,  see  Officers, 
Cent  Dig.  |§  101-103,  lOS,  106;  Dec.  Dig.  i 
74.*] 

2.  Tbial  <|   13*)— Pbefkbbed   Causes— Om- 

CEB8— REMOVAI.    PbOOBEDINOS— "IlUlBDIATB- 

lY  Set  Down  fob  Twai." 

The  words  "immediately  set  down  for 
trial,"  as  used  in  section  12,  c.  36,  Acts  1909, 
are  not  peremptory,  but  secure  merely  to  the 
public  and  the  defendant  a  preference  of  right 
of  trial  over  other  cases,  and  impress  upon  the 
proceeding  as  much  expedition  as  within  the 
power  of  the  court  (citing  4  Words  &  Phrases, 
3403). 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {32;  Dec  Dig.  I  13.*] 

3.  PaoHiBixiON  (I  3*)— Gbounds. 

A  writ  of  proliibitioD  is  not  available  as  a 
writ  of  error,  but  is  only  available  where  there 
is  a  lack  of  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  a  4-19 ;   Dec.  Dig.  {  3.*] 

Proceeding  for  a  writ  of  protiibition  by 
the  State,  on  the  relation  of  James  P.  Mitch- 
ell and  others,  against  Edward  L.  Medler, 
Judge  of  the  District  Court  of  Lincoln  coun- 
ty, and  such  court.  Alternative  writ  of  pro- 
hibition discharged. 

Holt  &  Sutherland,  M.  B.  Thompson,  and 
N.  C.  Frenger,  all  of  Las  Cruces,  for  rela- 
tors. Wade  &  Wade  and  Llewellyn  &  Llewel- 
h'a,  all  of  Las  Cruces,  H.  B.  HaiulUon,  of 
Carrlzoza,  J.  U.  Paxton,  of  Las  Cruces,  and 
F.  W.  Clancy,  of  Santa  FS,  for  respondenta 

PARKISl,  J.  This  is  a  proceeding  for  a 
writ  of  prohibition  against  the  district  court 
of  Lincoln  county  and  the  Judge  thereof, 
seeking  to  restrain  them  from  entertaiuiug 
Jurisdiction  of  a  cause  there  pending.  It 
appears  that  the  relators  are  the  duly  elect- 
ed, qualified,  and  acting  trustees  of  the  town 
of  Las  Cruces,  N.  M.  On  February  22,  1913, 
in  the  district  court  of  Dona  Ana  county,  the 
grand  Jury  of  said  court  returned  into  open 
court  a  presentment  or  accusation  charging 
the  siiid  relators  with  certain  delinquencies 
as  such  trustees  therein  8i>eclfled.  Upon  the 
coming  in  of  the  presentment  Judge  Medler 
issued  an  order  for  the  service  of  a  copy  of 
the  same  upon  the  relators,  together  with  a 
notice  to  be  and  appear  before  said  court  on 
the  3d  day  of  March,  1913,  which  was  done. 
Upon  the  return  day,  a  demurrer  was  in- 
terposed by  the  relators  to  the  presentment 
upon  various  grounds,  which  was  overruled, 
and  afterwards  a  motion  was  filed  to  make 
the  presentment  more  definite  and  certain. 
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wlilch  was  likewise  overruled,  and  afterwards 
an  additional  demurrer  w^s  filed  and  over- 
mled  by  the  court  It  is  alleged  In  the  peti- 
tion tor  the  writ  that  the  court  required  the 
relators  to  plead  "guilty"  or  "not  guilty"  to 
the  presentment,  but  this  fact  is  denied  by 
the  respondents.  The  plea  of  "not  guilty," 
however,  was  entered.  Thereupon  counsel 
for  the  state  in  said  cause  moved  the  court 
for  a  change  of  venue  of  the  cause  to  some 
other  county^  for  the  reason  that  a  fair  and 
Impartial  trial  oould  not  be  obtained  in  the 
coanty  of  Dona  Ana.  This  motion  was  sus- 
tained by  the  court,  and  a  change  of  venue 
granted  to  Lincoln  county,  and  the  causes 
set  down  for  trial  in  Uiat  county  for  March 
19,  1913.  Thereupon  relators  filed  a  demand 
for  an  Immediate  trial,  and  objected  to  any 
continuance  of  the  cause  to  any  future  date 
or  time,  and  objected  to  the  cliange  of  venue 
and  the  setting  of  the  cause  for  trial  In  Lin- 
coin  county  on  March  19th,  and  objected  to 
the  discharge  of  the  jury  theretofore  in  at- 
tendance upon  the  regular  term  of  the  court 
in  Dona  Ana  county  after  the  return  of  the 
accusation  in  court,  and  urged  that  the  court 
In  so  discharging  the  Jury,  and  so  continuing 
the  cause,  bad  wholly  lost  Jurisdiction  over 
the  defendants  azid  the  subject-matter  of  the 
action.  This  motion  and  objections  were 
overruled  by  the  court 

The  proceeding  was  instituted  in  pursu- 
ance of  the  provisions  of  chapter  36  of  the 
Laws  of  1909.  This  act  provides  six  differ- 
ent causes  for  removal  of  officers  of  various 
kinds,  among  whom  are  tbe  relators.  The 
act  provides  for  a  presentment  by  the  grand 
Jury  to  the  district  court  of  the  county  In 
and  for  which  the  officer  accused  is  elected. 
The  pertinent  provisions  are  as  follows: 

"Sec.  5.  The  accusation  must  state  the  of- 
fense charged  in  ordinary  and  concise  lan- 
guage, without  repetition,  and  in  such  man- 
ner as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended."     ' 

"Sec.  8.  The  defendant  may  answer  the  ac- 
cusation either  by  objecting  to  the  sufficien- 
cy thereof,  or  any  portion  thereof,  or  by  de- 
nying the  truth  of  the  same." 

"Sec.  13.  The  trial  must  be  by  Jury  and 
conducted  in  all  respects  in  the  same  manner 
as  a  trial  on  an  information  or  indictment 
for  a  misdemeanor." 

"Sec.  14.  The  form  of  verdict  of  the  Jury 
In  such  cases  shall  be  'guilty'  or  'not  guilty.' " 

"Sec.  15.  Upon  a  conviction  the  court  must 
pronounce  Judgment  that  the  defendant  be 
removed  from  office;  and  the  Judgment 
must  be  entered  upon  .the  minutes  assigning 
therein  the  causes  of  removal." 

"Sec  17.  From  a  judgment  of  removal,  ap- 
peal may  be  taken  to  the  Supreme  Court  in 
the  same  manner  as  from  a  judgment  in  a 
civil  action,  but  until  such  Judgment  is  re- 
versed, the  defendant  is  suspended  from 
bis  office,  and  pending  the  appeal,  the  office 
must  be  filled  as  in  case  of  vacancy." 

"Sec.  10.  All  matters  of  procedure  not  oth- 
131P.-62 


erwise  herein  provided  for  shall  be  governed 
by  the  Code  of  Criminal  Procedure." 

"Sec.  16.  The  district  attorney  and  the  de- 
fendants are.  respectively  entitled  to  such 
process  as  may  be  necessary  to  enforce  the 
attendance  of  witnesses  as  upon  a  trial  of 
an  information  or  Indictment."  • 

"Sec.  7.  The  defendant  must  appear  at  the 
time  appointed  in  the  notice  and  answer  the 
accusation  unless  for  sufficient  cause  the 
court  has  assigned  another  date  for  that 
purpose.  If  he  does  not  appear,  the  court 
may  proceed  to  hear  and  determine  the  accu- 
sation in  bis  absence." 

"Sec.  12.  As  soon  as  the  case  is  at  issue, 
it  must  be  immediately  set  down  for  trial 
and  shall  have  precedence  over  all  other  cas- 
es on  the  docket" 

The  argument  of  relators  is  based  upon  the 
following  propositions: 

(1)  The  proceeding  is  a  criminal  proceed- 
ing, and  therefore,  when  the  court  changed 
the  venue  of  the  cause  from  Dona  Ana  coun- 
ty to  Lincoln  county,  upon  the  application  of 
the  state  and  over  the  protest  of  relators,  it 
lost  jurisdiction  of  the  parties  and  subject- 
matter,  and  the  district  court  of  Lincoln 
county  acquired  no  jurisdiction  thereof. 

(2). The  relators  were  entitied  to  an  Imme- 
diate setting  of  the  case  for  trial,  and  when 
the  court  discharged  the  Jury  then  in  at- 
tendance upon  the  court  and  changed  the 
venue  of  the  cause  to  Lincoln  county,  the 
court  thereby  lost  jurisdiction  to  further  en- 
tertain the  proceeding. 

(3)  The  presentment  or  accusation  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action,  and  therefore  the  court  did  not  ac- 
quire Jurisdiction  of  the  subject-matter. 

[1]  1.  The  act  In  question  is  a  curious,  bat 
by  no  means  an  unusual,  conglomeration  of 
provisions  extracted  from  the  principles  of 
the  civil  and  criminal  law.  Various  states 
Iiave  acts  quite  similar  in  provisions,  includ- 
ing California,  Utah,  Idaho,  the  Dakotas,  and 
others.  The  determination  of  whether  a  pro- 
ceeding instituted  under  a  statute  of  this 
kind  is  a  criminal  or  civil  one  has  varied  in 
the  different  states,  and  various  reasons 
have  been  assigned  why  the  proceeding  has 
in  one  instance  been  held  to  be  a  criminal 
proceeding,  and  in  another  instance  a  civil 
proceeding,  and  In  one  or  more  instances  a 
special  proceeding.  The  divergence  of  opin- 
ion as  to  what  a  proceeding  of  this  kind 
really  is  will  be  found  to  arise,  we  think, 
out  of  some  peculiar  feature  of  the  statute 
in  a  given  state  not  common  to  that  of  oth- 
ers. 

For  Instance,  in  California  the  statute  pro- 
vides in  8ul>stance  the  same  as  ours  as  to 
procedure  and  the  effect  of  the  proceedings, 
with  this  exception:  That  in  that  state  the 
statute  provides  that  In  addition  to  the 
judgment  of  removal  from  office,  the  court 
shall  award  judgment  of  $500  in  favor  of 
the  informer.  This  Judgment  for  $500  is 
construed  by  that  court  as  in  the  nature  of 
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a  fine,  and  consequently  In  that  state  they 
bold  that  the  proceeding  is  criminal.  Kll- 
bnm  y.  Law  Jndge,  111  CaL  237,  43  Pac.  610. 
It  is  likewise  provided  in  the  Penal  Code  of 
Oallfornia  that  "a  crime  or  public  otfense  Is 
an  act  committed  or  omitted  in  violation  of 
the  law  forbidding  or  commanding  it,  and 
to  w{>ich  is  annexed,  upon  conviction  thereof, 
the  following  punishment:  ♦  •  •  (4)  Re- 
moval from  office."  For  this  reason,  also, 
they  hold  In  California  that  the  proceeding 
is  criminal.  Wheeler  v.  Donnell,  110  Cal. 
655,  43  Pac.  1, 

In  Idaho  they  have  the  same  provision  In 
regard  to  a  Judgment  for  $500  in  favor  of  the 
informer.  Notwithstanding  this  provision,  it 
Is  held  in  that  state  that  the  proceeding  ia 
not  a  criminal  proceeding,  and  is  not  intend- 
ed for  punishment,  but  is  intended  to  pro- 
tect the  people  from  corrupt  or  incompetent 
officials.  Rankin  v.  Jauman,  4  Idaho,  53,  36 
Pac.  502.  The  court  says:  "The  right  of 
the  Legislature  to  provide  for  the  summary 
removal  of  incompetent  or  unfaithful  offi- 
cers is  no  new  doctrine ;  and  such  legislation 
is  on  lines  distinct  from  that  which  provides 
for  punishment  for  extortion,  or  the  right  of 
recovery  by  the  injured  party  of  the  sum 
wrongfully  procured  by  an  official  through 
color  of  office.  It  arises  from  the  exigencies 
of  government,  and,  if  its  enforcement  is  to 
be  obstructed  by  all  the  delays  and  embar- 
rassments incident  to  a  Jury  trial,  the  aim 
and  purpose  of  the  law  would  be  entirely 
defeated." 

In  South  Dakota  It  is  said:  "The  neces- 
sity of  the  resolution,  passed  upon  mature 
deliberation  at  a  meeting  of  the  board,  to 
the  effect  that  the  charge  be  made  and  the 
action  be  Instituted,  is  apparent,  when  we 
consider  the  grave  consequences  of  a  prose- 
cution under  a  provision  of  law  by  which' 
the  accused  may  be  summarily  suspended 
from  office  by  an  order  of  the  court,  before 
trial,  and  at  any  time  after  the  commence- 
ment of  the  action,  and  by  which  his  prose- 
cutors, the  board  of  county  commissioners, 
temporarily  fill  the  office  by  appointment,  as 
required  by  section  1389,  which  also  provides 
that  the  verdict  shall  be  'guilty*  or  'not 
guilty,'  and,  in  case  of  a  conviction  as 
charged,  the  Judgment  may  be  as  provided 
for  in  the  Code  of  Criminal  Procedure. 
•  *  •  A  suit  for  that  purpose,  and  be- 
fore his  guilt  has  been  Judicially  established, 
is  harsh  in  Its  application,  and  penal  in  its 
character;  and  he  ought,  with  certainty,  to 
be  advised  by  what  authority  he  is  accused, 
and  by  whom  he  is  being  prosecuted,  before 
he  is  required  to  answer  to  a  charge  which 
is  injurious  to  his  reputation,  even  though  he 
be  innocent"  Minnehaha  County  v.  Thome, 
6  S.  D.  449,  61  N.  W.  688. 

In  Oklahoma  the  proceeding  is  held  to  be 
a  civil  case  by  reason  of  the  terms  of  the 
statute,  which  provides  that:  "For  the  pur- 
pose of  such  removal  a  petition  may  be  filed 
iu  the  district  court  of  the  county  wherein 


such  officer  resides,  In  the  name  of  the  state, 
on  the  relation  of  any  citizen  thereof  upon 
the  recommendation  of  the  grand  Jury,  grand 
Juror,  or  on  the  relation  of  the  board  of 
county  commissioners,  or  of  any  attorney  ap- 
pointed by  the  Governor  under  the  provisions 
of  this  act.  Summons  shall  be  issued  and  pro- 
ceedings had  therein  to  final  Judgment  as  in 
other  civil  cases."  The  court  says:  "It  was 
evidently  the  Intention  of  the  Legislature  to 
place  this  particular  action  is  the  sane 
classification  as  quo  warranto,  which  ia  a 
civil  action  under  all  the  authorities."  State 
V.  Brown,  Judge,  24  Okl.  433.  103  Pat  762. 
In  Skeen  v.  Craig,  81  Utah,  20,  86  Pac. 
487,  the  Utah  court  held  that  a  proceeding 
of  the  kind  under  consideration  is  of  a  dvli 
and  not  a  criminal  nature.  In  that  state 
they  have  a  similar  statute  to  oars,  and  the 
statute  there,  like  ours,  omits  to  provide  for 
the  $500  fine.  The  cotirt  say:  "True,  section 
4575  of  the  same  act  as  is  section  4580  pro- 
vides that  the  trial  shall  be  conducted  in 
the  same  manner  as  the  trial  of  an  Indict- 
ment or  information  for  a  felony.  The  Leg- 
islature doubtless  Intended  by  this  provision 
to  throw  around  the  accused  the  same  safe- 
guards with  which  the  law  clothes  a  defend- 
ant in  a  criminal  action.  The  same  rules 
governing  the  introduction  of  evidence  must 
be  followed,  and  the  guilt  of  the  defendant 
must  be  established  by  the  same  degree  of 
positive  proof  as  is  required  in  criminal 
prosecution  generally.  It  does  not  necessari- 
ly follow  from  this  that  a  proceeding  com- 
menced In  pursuance  of  the  act  in  question 
is  to  be  classed  as  a  criminal  action.  The 
character  of  an  action  must  be  determined  by 
the  thing  or  object  Intended  to  accomplish 
and  the  kind  of  Judgment  that  may  be  en- 
tered. Counsel  for  respondents  have  cited 
several  California  cases  in  which  proceed- 
ings of  this  kind  are  held  to  be  criminaL 
While  the  sections  of  the  California  statute 
relating  to  this  class  of  actions  are,  in  the 
main,  similar  to  the  corresponding  sections 
of  our  own  Code,  yet  there  is  a  distinction. 
Under  the  California  statute,  when  the  de- 
fendant is  found  guilty,  the  court  most,  in 
addition  to  entering  a  decree  depriving  him 
of  his  office,  enter  Judgment  in  favor  of  the 
informer  for  $500.  This  penalty  of  9500, 
which  is  imposed  on  the  defendant,  the  Su- 
preme Court  of  that  state  has  held  to  be 
nothing  more  nor  less  than  a  fine.  Wheeler 
V.  Donnell,  110  Cal.  655,  43  .Pac.  1;  Kilbum 
V.  Law,  111  Cal.  237,  43  Pac.  615.  In  this 
state,  as  we  have  observed,  no  fine  can  be 
imposed  in  an  action  brought  under  section 
4580.  The  Supreme  Court  of  Idaho,  In  con- 
struing a  statute  of  that  state  which  provides 
for  a  fine  of  $500,  and  which,  in  other  re- 
spects, is  practically  the  same  as  the  Cali- 
fornia Statute,  has  held,  in  a  number  of 
well-considered  cases  hereinbefore  cited,  that 
this  class  of  proceedings  is  dvll  and  In  no 
sense  criminal.  The  reasoning  of  the  Idaho 
and  Michigan  casea  hereinbefore  cited  and 
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leferred  to,  and  the  conclusions  therein  reach- 
ed, are  more  In  accord  with  onr  views  of  the 
law  on  this  questiou  than  are  the  principles 
announced  In  the  dedsiona  which  hold  to  the 
contrary  doctrine." 

See,  also.  State  ▼.  Leach,  60  Me.  58,  11 
Am.  Rep.  172,  where  a  statute  ot  this  kind, 
which  provides  for  an  indictment,  la  never- 
theless held  to  he  a  civil  proceeding.  The 
court  says:  "We  think  the  Legislature  did 
not  intend  this  to  be  a  strictly  penal  statute 
for  the  punishment  by  fine  or  imprisonment 
of  the  individual  ofFeuder,  but  intended  by 
this  mode  to  reach  every  register  of  deeds 
who  should  use  bis  office  or  his  official  name 
In  a  false  or  fraudulent  manner,  or  give 
currency  or  credit  to  any  official  certificate 
or  other  paper  which  might  be  used  for  the 
purpose  of 'fraud  or  imposition  to  the  dam- 
age of  honest  men." 

The  obscurity  and  difference  of  opinion  In 
regard  to  the  Interpretation  of  statutes  of 
this  kind  no  doubt  often  arises  out  of  the 
fact  that  misfeasance  and  malfeasance  in  of- 
fice were  crimes  at  common  law.  The  pro- 
cedure at  common  law  always  contemplated 
a  prosecution  by  indictment  or  information, 
and  conviction  was  followed  by  a  fine  and 
imprisonment,  as  well  as  removal  from  of- 
fice. See  Bacon's  Abridgment,  title  "Offi- 
cers," (N).  But  in  these  modern  statutes, 
which  make  no  provision  for  punishment 
of  any  kind,  the  proceeding  is  plainly  intend- 
ed to  rid  the  public  of  an  Incompetent  or 
nnworthy  public  servant,  and  are  in  this  par- 
ticular entirely  different  in  nature  from  the 
original  common-I(iw  proceedings.  Our  own 
territorial  court.  In  passing  upon  a  territo- 
rial statute  of  similar  import,  held,  in  a 
well-considered  opinion,  that  the  proceeding 
was  a  civil  proceeding,  and  that  the  court 
was  authorized  to  direct  a  verdict  as  In  other 
civil  cases.  Territory  v.  Sanches,  14  N.  M. 
493,  94  Pac.  954.  This  case  is  also  reported 
In  20  Ann.  Cas.  109,  and  in  a  note  accom- 
panying the  case  all  of  the  cases  are  collect- 
ed, showing  that  a  great  preponderance  of 
authority  la  to  the  efFect  that  the  proceed- 
ing is  a  civil  proceeding  under  a  statute  like 
our  state  statute. 

We  think  the  view  taken  of  a  statute  like 
the  one  nnder  consideration  by  the  Utah 
court  Is  more  in  accordance  with  the  evident 
legislative  intent  in  enacting  our  statute. 
It  is  true,  as  in  Utah,  Idaho,  and  elsewhere, 
that  while  certain  features  of  the  criminal 
law,  by  way  of  procedure,  form  of  verdict, 
degree  of  proof  required,  etc.,  are  ingrafted 
upon  the  proceeding,  the  real  essence  of  the 
proceeding  is  simply  to  remove  an  officer 
from  office.  Some  of  the  acta  provided  in 
the  statute  as  causes  for  his  removal  may 
be  the  commission  of  a  crime ;  but  the  object 
of  the  proceeding  is  not  to  punish  the  officer 
tor  any  crime  or  dereliction,  but  to  remove 
him  from  his  office  in  the  Interest  of  the 
public,  so  that  the  office  may  be  filled  and 
the  functions  thereof  exercised  by  some  com- 


petent and  honest  official.  The  prindpleb  of 
the  criminal  law  which  are  Ingrafted  upon 
the  proceeding  axe  designed  for  the  protec- 
tion of  the  officer  himself.  It  may  well  be 
said  that  a  person  who  has  been  elected  to 
an  office  by  the  people  among  whom  he  has 
lived,  and  whose  respect  he  lias  evidently  at- 
tained, la  not  to  he  summarily  removed  from 
such  an  office  until  his  dereliction  is  made 
to  appear  beyond  all  reasonable  doubt  A 
presumption  of  honesty  and  capacity  attends 
an  officer  who  has  been  elected  by  his  fellow 
citizens.  That  presumption  ought  not  to  be 
overcome  by  any  flimsy  or  unsatisfactory 
proof.  Hence  the  Leigslature  has  provided 
that  this  presumption  shall  go  with  him 
throughout  the  trial  down  to  verdict,  and 
shall  only  be  overcome  by  the  same  measure 
of  proof  as  is  required  to  convict  a  citizen 
of  crime  We  think  these  are  wise  provi- 
sions, and  have  no  doubt  that  they  were  in- 
serted in  this  act  with  that  object  in  view. 
A  careful  consideration  of  the  act  leads  ua, 
however,  to  the  conclusion  that  it  is  an  ac- 
tion civil  in  its  nature,  and  that  It  is  not 
a  criminal  action. 

It  follows,  from  the  conclusion  reached, 
that  the  objection  to  the  change  of  venue 
from  Dona  Ana  county  to  Lincoln  county,  on 
the  theory  that  the  proceeding  was  criminal 
in  Ita  nature,  is  not  well  founded. 

[I]  2.  It  is  urged  by  relators  that  the  dis- 
trict court  lost  Jurisdiction  of  the  subject- 
matter  of  the  cause  by  failing  to  comply  with 
section  12  of  the  act,  hereinbefore  quoted. 
It  is  true  that  the  section  provides  that  the 
cause,  as  soon  as  at  issue,  must  be  imme- 
diately set  down  for  trial,  and  shall  have 
precedence  over  all  other  cases  on  the  docket 
This  section  was  evidently  intended,  so  far  as 
the  public  Is  concerned,  to  afford  speedy  and 
efficient  remedy  to  remove  an  unsatisfactory 
official.  So  far  as  the  defendant  Is  con- 
cerned. It  was  designed  to  secure  to  him  a 
speedy  trial.  We  cannot  interpret  the  terms 
used  in  this  section  to  be  absolutely  peremp- 
tory in  effect  In  adopting  such  a  section, 
the  Legislature  necessarily  took  Into  account 
the  usual  course  of  proceedings  in  courts  of 
Justice.  The  Legislature  knew  that  various 
considerations  moved  the  court  from  time  to 
time  to  adopt  different  courses  of  proceeding 
to  meet  the  exigencies  'then  confronting  it. 
All  that  the  Legislature  could  have  intended 
by  the  section  was  to  Impress  upon  the  vrty 
ceeding  the  greatest  possible  expedition,  both 
for  the  benefit  of  the  public  and  of  the  de- 
fendant It  might  possibly  be  that,  if  a  pro- 
ceeding of  this  kind  were  allowed  to  be  de- 
layed an  unreasonable  time,  the  defendant 
might  be  entitled  to  a  discharge;  but  the 
word  "Immediately,"  as  used  in  the  section, 
and  as  applied  to  the  subject-matter  regulat- 
ed by  the  act,  can  certainly  reasonably  mean 
no  more  than  that  the  proceeding  shall  have 
a  preference,  and  shall  be  expedited  as  much 
as  within  the  power  of  the  court  See  4  Words 
and  Phrases,  3403. 
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[3]  3.  The  argument  of  the  relators  that 
by  reason  of  the  failure  of  the  complaint  to 
state  a  cause  of  action  the  court  has  never 
acquired  Jurisdiction  of  the  subject-matter, 
and  should  be  prohibited  from  further  enter- 
taining the  cause,  is  clearly  untenable.  The 
subject-matter  of  the  proceeding  against  the 
relators  is  clearly  within  the  general  Juris- 
diction of  the  district  court  of  Dona  Ana 
county.  If  the  court  proceeds  upon  a  com- 
plaint which  does  not  state  a  cause  of  ac- 
tion, It  commits  an  error  which  is  review- 
able only  upon  appeal  or  writ  of  error.  As 
U  well  said  in  State  v.  Brown,  24  Okl.  433, 
103  Pac.  7ffi:  "It  is  a  well-settled  rule  that, 
where  an  inferior  court  has  jurisdiction  to 
take  the  action  contemplated  under  any  cir- 
cumstances, the  exercise  of  such  power  by 
him  involving  a  Judicial  discretion,  a  writ 
of  prohibition  will  not  lie.  It  la  only  where 
an  inferior  tribunal  is  about  to  do  some  act 
wholly  unauthorized  by  law,  or  in  excess  of 
its  jurisdiction,  that  the  writ  will  lie.  Ex 
parte  Engles,  146  U.  S.  357,  13  Sup.  Ct  281, 
36  L.  Ed.  1005;  In  re  Fassett,  142  U.  S.  479, 
12  Sup.  Ct  295,  35  U  Ed.  1087;  People  ex 
reL  Graver  v.  Circuit  Court  of  Cook  County 
et  al.,  173  111.  272,  50  N.  B.  928;  State  ex 
reL  Hofmann  v.  Scarritt,  Judge,  et  aL,  128 
Mo.  331,  30  S.  W.  1026;  State  ex  rel.  Frank- 
lin V.  Raborn,  60  S.  O.  78,  38  S.  E.  260;  Board 
of  Education,  etc.,  v.  Holt,  51  W.  Va.  435,  41 
S.  E.  337."  See,  also.  State  ex  rel.  Brown 
▼.  District  Court,  27  Utah,  336,  75  Pac.  739, 
1  Ann.  Cas.  711,  as  to  the  authorities  In  ac- 
cordance with  the  general  doctrine,  that  a 
writ  of  prohibition  is  not  available  as  a  writ 
of  error,  but  is  available  only  where  there 
is  a  lack  of  jurisdiction. 

The  relators  rely  upon  the  case  of  Evans 
T.  Willis,  22  Okl.  310,  97  Pac.  1047,  19  L.  R. 
A.  (N.  S.)  1050,  18  Ann.  Cas.  25a  An  ex- 
amination of  that  case,  however,  discloses 
the  fact  that  the  information  exhibited  in 
the  court  against  the  defendant  was  by  a 
private  prosecutor,  'and  that  no  officer  au- 
thorized by  law  had  filed  such  information, 
and  it  was  therefore  held  that  the  court  could 
acquire  no  Jurisdiction  of  the  subject-matter 
upon  such  an  Information.  In  other  words, 
that  case  was  a  case  in  which  the  court  could 
not,  under  any  circumstances,  acquire  Juris- 
diction. The  distinction  between  that  case 
and  this  is  apparent  In  this  case  the  present- 
ment emanates  from  the  proper  source,  is 
filed  in  a  court  of  competent  jurisdiction,  and 
whether  it  is  sufficient  in  law  to  state  a 
cause  of  action  against  the  relators  is  a 
question  reviewable  only  upon  appeal  or  writ 
of  error. 

For  the  reasons  stated,  the  alternative 
writ  of  prohibition  will  be  discharged;  and 
it  is  so  ordered. 

ROBERTS,  O.  J.,  and  HANNA,  J.,  concur. 


(17  N.  M.  53T1 

SEWARD  et  ai  ▼.  DENVER  ft  R.  G.  B.  CO. 

(Supreme  Court  of  New  Mexico.    April  3, 
1913.) 

(Syllabut  hy  the  Court.) 

1.  COBPOBATIONS    (I    391*)   —    STATK   ReOUIO.* 

TiON  OF  Rates— Right. 

The  legislative  branch  of  the  government 
has  the  right  to  regulate  rates  and  compel  the 
performance  of  other  duties  on  the  part  of  the 
public  service  corporations;  but  such  rates  so 
established,  or  requirements  made,  must  be  rea- 
sonable, both  to  the  carrier  or  public  service  cor- 
IKiration  and  to  the  public. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  1573,  1678;  Dec  Dig.  S  391.*] 

2.  COBPOBATIOHS  (I  393*)— RBOtTLATION— FIX- 
ING OF  Rates— ReasoiiabIiBNess. 

While  the  fixing  of  rates,  or  the  determina- 
tion of  the  facilities  to  be  afforded,  in  the  first 
instance,  is  a  legislative  question,  the  determina- 
tion of  the  reasonableness  and  lawfulness  of 
the  rate  or  other  requirement  is  a  judicial  func- 
tion. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §§  1574,  1575 ;    Dec.  Dig.  f  393.»] 

3.  COBPOHATIONS  (§   394*)   —  CONSTITUTIOlfAl, 

Law  (§  297*)— JuBT  (|  12*)— BAiLsoAoa  (| 
9*)— Due  Pbocess — Fixing  of  Rates— De- 
termination OF  Reasonableness — Obdeb  of 
Railboad  Commission-Review— Evidence 

— DECMION — JUBY  TbIAI. — GENEBAIi  APPBAB- 

ANCE  —  "DKcinK  Snca  Cases  on  Theib 
Merits." 

Sections  7  and  8  of  article  11  of  the  state 
Constitution   construed. 

(a)  Held:  That  said  sections  provide  for  a 
review  by  the  Supreme  Court  of  the  reasonable- 
ness and  lawfulness  of  an  order  made  by  the 
State  Corporation  Commission,  upon  the  evi- 
dence adduced  before  the  Commission ;  that 
such  sections  do  not  deny  due  process  because 
on  such  review  additional  evidence  is  not  al- 
lowed, and  because  the  court  must  act  on  the 
evidence  already  taken ;  the  court  not  being 
bound  by  the  findings  of  the  Commission,  and 
the  party  affected  having  the  right  on  tlie  orig- 
inal hearing,  to  introduce  evidence  as  to  all  ma- 
terial points. 

(b)  Held,  farther,  that  where  the  cause  is  re- 
moved to  the  Supreme  Court  by  the  Gommia- 
sion,  upon  failure  to  comply  with  the  order, 
within  the  time  limited,  by  the  public  service 
corporation,  additional  evidence  cannot  be  in- 
troduced. 

(c)  Where,  however,  the  cause  is  removed  by 
one  of  the  parties,  and  a  showing  is  made  that 
new  evidence  has  been  discovered,  which  the 
party  by  the  exercise  of  reasonable  diligence 
could  not  have  presented  at  the  original  hear- 
ing, the  cause  may  be  remanded  to  the  Commis- 
sion for  the  talting  of  such  further  evidence. 

(d)  Where  the  cause  is  removed  to  the  Su- 
preme Court  by  one  Of  the  parties  within  the 
time  limited,  the  court  may,  of  its  own  motion, 
remand  the  same  to  the  Commission  for  the 
taking  of  further  evidence. 

(e)  The  Supreme  Court  under  the  constitu- 
tional provisions,  upon  the  evidence,  determines 
the  reasonableness  and  lawfulness  of  the  order 
made  by  the  Commission ;  if  it  finds  such  order 
to  be  reasonable  and  lawful  it  enforces  it;  if,  on 
the  other  hand,  it  finds  such  order  to  be  unrea- 
sonable or  unlawful,  it  refuses  to  enforce  the 
same. 

(f).  The  direction  in  section  7  that  the  Su- 
preme Court  shall  "decide  such  cnses  on  their 
merits"  means  that  the  court  shall  decide  such 
cases  on  a  consideration  of  their  sub.<:tance  and 
the  legal  right  involved  in  opposition  to  a  de- 
cision based  upon  mere  defects  of  procedure  or 
the  technicalities  thereof;  that  the  court  shall 
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do  justice  irrespective  of  informal,  teclinlcal,  or 
dilatory  objeotiooR. 

fe)  Tlie  court  decides,  upon  tlie  merits,  the 
question  of  the  renaonableness  and  lawfulness 
of  the  order  made  by  the  Commission,  and 
whether  the  defendant  shall  b«  oompelled  to 
comply  therewith. 

(h)  The  defendant  in  such  cases,  under  the 
Constitution,  is  not  entitled  to  a  trial  by  jury, 
and  a  denial  of  such  right  does  not  violate  ei- 
ther the  federal  or  state  Constitution. 

(i)  The  railroad  company,  by  its  fieneral  ap- 
])earauce  before  the  Commission,  without  objec- 
tion, waived  all  irrcRularities  precedinR  such 
hearing  (citing  5  Words  and  Phrases,  4493  et 
seq.). 

[Kd.  Note. — For  other  cases,  see  Corporations, 
Cent.  IMg,  I  1676;  Dec.  Dijc.  S  394;*  Constitu- 
tional Law.  Cent.  Dig.  §|  S32-834:  Dec.  Uiii. 
S  2!)7;»  Jury,  Cent.  r«s.l$  27-34,  82.  09,  101. 
103;  Dec.  Diff.  f  12;*  Kailroads,  Cent.  Dig.  §§ 
12-19;   Dec.  Dig.  g  9.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  8,  p.  7721.] 

4.  Corporations  (S  394*) — Obdbrb  of  RaiIi- 

BOAD   COMUISSION — RKVIEW. 

'  While  it  is  proper  fur  the  Commission  to 
make  tindings  of  fact,  such  findings  have  no 
force  or  effect  in  the  Supreme  Court,  as  this 
court  is  required  to  pass  upon  the  merits  of  the 
case,  without  indnlging  in  any  jpresumptions, 
and  the  court  forms  its  own  independent  judg- 
ment, as  to  each  requirement  of  the  order,  upon 
the  evidence. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  $  1676;   Dec  Dig.  f  394.*] 

5.  Mandamus  (8  72*)— Cobpora'tions  (|  394*) 
—Orders  of  Corporation  Commissiok'  — 
Control  or  J)iscBETio:(t 

Mandamus  does  not  lie  to  compel  the  per- 
formance of  a  dnty  enlling  for  the  exercise  of 
judgment  and  discretion  on  the  part  of  the  per- 
Kiin  at  whofie  hands  the  pcrforaiaBce  is  required ; 
tiicrrftire  tiio  order  made  by  the  Commission 
should  Ik'  definite  -and  certain. 

(Kd.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  |  .134:  Dec,  Dig.  S  72;*  Corpora- 
tions, Cent.  Dig.  I  1576;   Dec.  Dig.  |  394.*] 

6.  Railroads  (8  9*)— Orders  of  Cobpobation 
C0MMIS.S10N— Review— "Adequate  Facili- 

TIE.S."' 

Under  the  Constitution  the  Commission  is 
authorized  "to  require  railway  companies  to 
maintain  adeqnntc  depots,  stock  pens,  sinfion 
buildings,  agents  and  facilities  for  the  accom- 
modation of  passengers  and  for  receiving  and 
delivering  freight  and  express,"  and  such  as 
may  be  rea.sonable  and  just.  Held  that,  in 
determining  what  are  "adequate  facilities,"  the 
court  must  take  into  consideration  the  volume 
of  holiness,  the  revenue  derived  by  the  railroad 
therefrom,  the  number  of  people  to  be  accom- 
modated, the  present  facilities,  and  all  the  facts 
and  circumstances,  considering  on  the  one  hand 
the  rights  of  the  stockhoMers  of  the  railroad, 
and  on  the  other  the  rights  of  the  public. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {{  12-19;  Dec.  Dig.  {  9.*]. 

7.  Railroads  (§  214*)  —  Duties  —  BSnfobob- 

U.ENT. 

A  railroad  company  Is  chartered  for  the 
purpose  of  transporting  freight  and  passpngers, 
and  so  long  as  it  continues  to  exercise  its  rights, 
under  such  charter,  and  does  not  elect  to  sur- 
render up  its  franchise,  the  performance  of  the 
duty  for  which  it  was  called  into  existence  and 
given  its  being  may  be  enforced,  even  though 
Rtich  performance  may  entail  a  pecuniary  loss. 

lF5d.  Note. — For  other  cases,  see  Railroads, 
r-cnt.  Dig.  i6  711,  712;    Dec.  Dig.  {  214.*J 


8.  Railboads  (H  68,  217*>—DDrTiE8— Facili- 
ties. 

While  it  is  the  absolute  duty  of  a  railroad 
company  to  transport  freight  and  passengers, 
it  is  not  its  prime  duty  to  provide  depots,  wait- 
ing rooms,  station  agents,  telephone  and  tele- 
graph facilities. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  SS  l.«),  131,  133,  135,  136,  714;  Dec. 
Dig.  Hi  .'JS,  217.*] 

9.  Railroads  (S  214*)—Dutie8— Enforcement 
— Expenses. 

When  a  railroad  company  is  called  upon  to 
perform  an  absolute  duty,  the  question  of  ex- 
pense la  not  to  be  considered ;  but  when  the 
duty  sought  to  be  enforced  is  only  an  incident  to 
the  main  duty,  the  question  of  expense  is  to  be 
taken  into  consideration  in  connection  with  the 
public  necessities. 

[Kd.  Note.— For  other  cases,  see  Railroads, 
C*nt.  Dig.  Hi  711,  712 ;   Dec.  Dig.  |  214.*] 

10.  Railroads  (SS  58,  226*)  —  Powers  of 
CoBPonATioN  Commission — Establisument 
OF  Statio.ns — Expense  and  Benefit. 

The  Constitution  does  not  confer  upon  the 
Corporation  Commission  the  right  to  arbitrarily 
establish  a  station  or  to  require  a  station 
agent,  regardless  of  the  expense  entailed  upon 
the  company,  or  the  benefit  to  be  derived  by  tha 
public. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {«  130,  131,  133, 135, 136,  740;  Dec. 
Dig.  {$  58,  226.*] 

11.  Railroads  (J  217*)  —  Duruss  —  Station 
Facilities. 

The  facilities  afforded  at  any  station  to 
the  general  public  must,  in  a  measure,  be  com- 
mensurate with  tlie  patronage  and  receipts  from 
that  portion  of  the  public  to  whom  the  aen-- 
ice  is  rendered. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  714;   Dec.  Dig.  IS  2l7.*J 

i2.  Railboads  (I  226*)  —  Duties  —  Station 
Facilities — Expense  and  Benefit. 

It  is  not  reasonable  to  require  the  installa- 
tion of  ■  telegraph  service  for  the  purpose  of 
bulletining  trains,  where  the  cost  of  such  serv- 
ice is  out  of  proportion  to  the  revenue  derived 
from  that  portion  of  the  traveling  public  bene- 
fited thereby. 

[Ed,  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  $  740;    Dec.  Dig.  i  226.»1 

Petition  by  Edwin  B.  Seward  and  others 
HKainst  the  Denver  &  Bio  Grande  Railroad 
Company.  Defendant  neglected  to  comply 
with  an  order  of  the  Corporation  Commis- 
sion, and  the  Commltision  removes  the  cause 
to  the  Supreme  Court  Remanded  to  the 
Cori>oratlon  Commission. 

On  the  7th  day  of  May,  1912,  certain  resi- 
dents of  Tres  Pledras,  a  small  town  In  Taos 
county,'  N.  M.,  about  one-half  mile  distant 
from  a  station  on  the  Denver  &  Rio  Grande 
Railroad,  bearing  the  same  name,  petitioned 
the  Railroad  Commission  to  require  said  rail- 
road company  "to  maintain  adequate  station 
facilities  for  the  accommodation  of  passen- 
gers and  for  receiving  and  delivering  freight 
and  express  at  Its  station  of  Tres  Pledras," 
and  further  asked  that  said  railroad  com- 
pany be  required  to  maintain  an  agent  at 
said  station  through  whom  tlie  patrons  of 
said  railroad  "may  transact  business  with 
such  railway  company." 
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Upon  the  filing  of  Bald  petition  or  com- 
plaint, the  Conuuission  had  more  or  less  cor- 
respondence with  the  officials  of  such  rail- 
road company  in  an  endeavor  to  secure  the 
facilities  requested  "by  mediation,"  as  re- 
quired by  section  2  of  chapter  78,  S.  Ix  1912 ; 
but  falling  to  come  to  an  agreement  therefor, 
on  July  30,  1912,  a  notice  of  hearing  was 
served  upon  the  railroad  company,  together 
with  a  copy  of  the  order  of  the  Commission 
requiring  such  hearing,  which  order  was  as 
follows: 

"Informal  complaint  having  been  present- 
ed to  this  Commission  by  and  on  behalf  of 
parties  residing  at  and  in  the  vicinity  of 
Tres  Piedras,  a  station  on  the  line  of  rail- 
way operated  by  the  said  the  Denver  &  Rio 
Grande  Railroad  Company  with  In  the  state- 
of  New  Mexico,  to  the  effect,  that  said  com- 
pany had  failed  to  maintain  at  said  station 
adequate  facilities  for  the  accommodation  of 
passengers  and  for  receiving  and  delivering 
freight  and  express,  and  that  said  company 
was  not  maintaining  an  agent  at  said  sta- 
tion, to  the  great  detriment  of  the  complain- 
ants ;  the  Commission  having  made  a  personal 
examination  into  the  matter,  and  it  appear- 
ing to  this  Commission  that  conditions  are 
such  as  to  require  a  more  thorough  investi- 
gation: It  is  hereby  ordered  that  a  bearing 
on  the  matter  set  out  in  said  complaint  be 
held  at  the  office  of  the  State  Corporation 
Commission  at  Santa  F6,  N.  M.,  commencing 
at  the  hour  of  10  o'clock  a.  m.,  on  the  30th 
day  of  July,  1912,  at  which  time  and  place 
the  said  complainants  will  be  heard  in  sup- 
Vort  of  the  allegations  of  their  complaint, 
and  the  said  railway  company  will  be  heard 
In  rebuttal  thereto.  The  parties  in  interest 
will  be  notified  accordingly.  Done  at  the 
office  of  the  State  Corporation  Commission 
at  Santa  F6,  N.  M.,  on  the  15th  day  of  July, 
1912.  Hugh  H.  WlUiamB,  Chairman.  Attest: 
George  W.  Armijo,  Clerk." 

Upon  the  date  ^ed,  the  cause  was  heard, 
upon  the  evidence  of  Edwin  B.  Seward,  for 
the  complainants,  and  W.  D.  Shea,  for  the  rail- 
road company.  From  the  evidence  adduced 
It  appears  that  Tres  Piedras  was  established 
as  a  station  on  the  Denver  &  Rio  Grande 
Railway  In  1880  and  had  been  continuously 
maintained  until  December,  1910,  with  wait- 
ing room,  freight  room,  and  the  usual  sta- 
tion accommodations,  including  an  agent,  who 
was  also  a  telegraph  operator,  and  who,  in 
conjnnctlon  with  some  arrangement  by  the 
railroad  with  the  Western  Union  Telegraph 
Company,  received  and  transmitted  commer- 
cial messages.  In  December,  1910,  the  rail- 
road company  withdrew  the  agent  from  said 
station,  and  thereafter  maintained  no  facili- 
ties for  passengers  at  said  place,  but  did 
stop  its  trains  there  and  take  on  and  let  off 
passengers.  Freight  was  received  and  de- 
livered at  said  station,  but,  having  no  agent, 
freight  charges  were  required  to  be  paid  in 
advance  upon  all  Incoming  freight  When 
freight  reached  Trea  Piedras,  it  was  unload- 


ed by  the  train  crew  and  placed  inside  the 
freight  room,  the  key  to  which  was  kept  by 
the  wife  of  the  section  foreman,  who  resided 
in  the  station,  and  who  upon  application  de- 
livered the  key  to  persons  receiving  freight, 
who  would  then  unlock  the  door  and  select 
their  freight  It  appears  that  no  serious  loss 
to  any  person  had  occurred  by  reason  of  such 
arrangements,  but  that  It  was  more  or  less 
inconvenient  to  prepay  the  charges  upon 
freight  ordered,  and  also  to  personally  sn- 
perintend  the  loading  of  freight  when  it 
was  shipped  out 

Tres  Piedras  is  a  small  town  having  one 
general  store  run  by  Mr.  Seward,  the  witness 
who  testified,  and  a  harness  shop.  It  is  also 
headquarters  for  the  Forest  Reserve,  where, 
all  told,  40  people  are  employed;  but  many 
of  these  employes  are  not  permanently  lo- 
cated in  the  town.  Outside  the  members  of 
the  Forest  Reserve,  there  are  perhaps  25  res- 
idents within  the  town,  and  within  a  radios 
of  10  miles  there  are  probably  150  people, 
not  all  of  whom,  however,  are  served  by  this 
station,  as  Servllleta,  a  station  ten  miles 
from  Tres  Piedras,  is  also  within  the  radius. 
Mr.  Seward  says  that  all  told  there  are  40 
families  who  would  receive  freight  at  this 
station,  should  they  have  goods  shipped  in. 

For  the  12  months  ending  December  31, 
1911,  the  earnings  on  passengers  and  freight, 
both  inbound  and  ontboond,  were: 

Freight  forwarded *1,075  81 

Freight  received Ii850  66 

Passengers   68123 

Total $3,507  70 

Of  this  amount,  $868.26  was  earned  dur- 
ing the  month  of  July  by  the  shipment  of 
several  ear  load  lots  of  wool  by  wool  grow- 
ers. No  evidence  was  introduced  tending 
to  show  the  earnings  and  operating  expenses 
of  the  road  in  New  Mexico. 

Mr.  Seward  did  not  testify  that  he  had 
ever  been  a  passenger  upon  the  road,  but 
he  did  testify  to.  Inconveniences  suffered  by 
people  who  sought  passage,  in  that  there  was 
no  shelter  at  the  station  in  inclement  weath- 
er, and  no  means  of  ascertaining  the  time 
of  the  arrival  and  departure  of  trains,  ex- 
cept by  using  the  telephone  in  his  store  and 
calling  up  Servllleta  ten  miles  away.  No 
contention  was  made,  or  supported  by  the 
evidence,  that  the  installation  of  a  telephone 
or  telegraph  service  was  necessary  for  the 
proper  operation  of  the  road,  in  order  to 
secure  the  eafety  of  employes  and  passen- 
gers, or  to  facilitate  the  service.  The  prin- 
cipal complaint  of  Mr.  Seward  in  that  re- 
gard seemed  to  be  that  there  was  no  com- 
mercial telegraph  station  maintained  at  that 
place. 

Upon  the  evidence  taken  the  Commission 
made  the  following  statement  of  facts,  tIb.: 
"The  evidence  adduced  at  the  above  hearing 
on  behalf  of  the  complainants  shews  the 
following:  That  station  agent  and  adequate 
station  facilities  had  been   maintained  at 
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Tres  Piedras  for  a  period  of  tblrty  years 
prior  to  December,  1910.  That  there  are 
some  tbree  or  fonr  outlying  commnnlties  In 
addition  to  the  town  of  Tree  Pledras,  wblcb 
draw  their  supplies  from  the  town  of  Tres 
Pledras.  That  Tres  Pledras  is  a  distributing 
point  to  those  outlying  commnnlties  in  the 
United  States  mail  matters.  That  the  freight 
receipts  by  the  Denrer  &  Rio  Grande  Rail- 
road Company  at  Tres  Pledras  for  freight 
received  and  forwarded  amounted  to  be- 
tween 13,000  and  $4,000  In  the  year  1911. 
That  there  are  considerable  wool  shipments 
from  the  station  of  Tres  Pledras  In  the  wool 
season  of  July  each  year.  That  the  station 
building  of  the  Denver  &  Rio  Grande  Rail- 
road Company  is  kept  closed  to  passengers, 
and  that  persons  desiring  to  take  a  train  at 
Tree  Pledras  must  wait  on  the  platform  In 
Inclement  weather  for  the  arrival  of  trains. 
That  there  is  no  means  of  communication 
from  the  railroad  station  for  purposes  of 
obtaining  Information  as  to  the  movements 
of  trains  or  whether  or  not  they  are  running 
on  time.  That  the  freight  received  at  Tres 
Pledras  is  unloaded  at  owner's  risk,  and  it 
frequently  hapiiens  that  others  than  the  con- 
signee get  this  freight,  on  account  of  no 
representative  of  the  railroad  company  being 
present  to  check  out  said  freight.  The  evi- 
dence further  shows  that  Mr.  E.  B.  Seward 
pays  a  major  portion  of  the  receipts  on  ac- 
count of  freight  shipments  at  this  station; 
he  being  a  general  merchant  in  the  town  of 
Tres  Pledras.  The  claim  of  the  Denver  & 
Rio  Grande  Railroad  Company  by  its  Mr.  E. 
N.  Clark,  in  his  letter  of  June  7,  1912,  to 
the  Commission,  and  testimony  of  their  wit- 
ness W.  D.  Shea,  that  the  business  of  the 
station  did  not  Justify  its  being  kept  open, 
that  the  station  was  not  self-sustaining,  that 
it  would  have  to  be  operated  at  a  monthly 
loss  to  the  company,  if  an  agent  were  main- 
tained, is  not  borne  out  by  the  facts  as 
shown  in  this  cause." 

And  upon  the  facts  so  found  the  Commis- 
sion made  the  following  order:  "This  Com- 
mission holds  railroad  interests  are  not  the 
only  interests  to  be  served  at  this  station, 
owing  to  the  fact  that  this  railroad  is  a  pub- 
lic service  corporation  and  the  interests  of 
the  public  are  coextensive  with  those  of  the 
defendant  company,  and  the  public  is  en- 
titled to  a  reasonable  degree  of  service  in 
return  for  the  patronage  afforded.  In  view 
of  these  various  facts  as  shown  by  the  rec- 
ord In  this  cause,  it  is  hereby  ordered  by  the 
Commission  that  the  Denver  ft  Rio  Grande 
Railroad  Company  open  its  station  building 
at  the  town  of  Tres  Pledras  for  the  purpose 
of  affording  accommodations  to  the  traveling 
public  who  may  desire  to  take  a  train  at 
Tres  Pledras  or  alight  therefrom,  and  pro- 
vide suitable  seats,  fuel,  and  water  for  the 
comfort  of  said  passengers.  It  is  further  or- 
dered by  the  Commission  that  the  Denver  & 
Rio  Grande  Railroad  Company  maintain  a 


repreaentatlve  at  this  station,  whose  duty  It 
sliaU  be  to  receive  freight  and  properly  store 
same  in  freight  station,  to  protect  same  from 
pillage  and  the  elements,  and  to  properly 
check  out  snch  freight  to  the  rightful  owners 
when  called  for.  It  is  further  ordered  by 
the  Commission  that  some  adequate  means 
of  communication  be  maintained  at  this  sta- 
tion for  the  purpose  of  obtaining  informa- 
tion as  to  the  running  of  trains.  Whether 
this  be  by  telephone  or  telegraph  is  left  to 
the  discretion  of  the  company.  This  order 
shall  be  effective  on  and  after  the  15th  day 
of  September,  A.  D.  1912.  Done  at  the  of- 
fice of  the  State  Corporation  Commission  in 
the  city  of  Santa  V6,  New  Mexico,  on  this 
22d  day  of  August,  A  D.  1912." 

Defoidant  neglected  to  comply  with  the 
order,  and  the  Commission  removed  the 
caase  to  this  court,  in  compUance  with  the 
provisions  of  section  7  of  article  11  of  the 
Constitution  of  New  Mexico. 

Frank  W.  aancy,  Atty.  Gen.,  for  complain- 
ants. Renehan  &  Wright,  of  Santa  F6,  and 
E.  N.  CTark  and  R.  G.  Lucas,  both  of  Denver, 
Colo.,  for  defendant 

ROBERTS,  C.  J.  (after  stating  the  tacts 
as  above).  Before  reviewing  the  order  of  the 
State  Corporation  Commission,  for  the  pur- 
pose of  determining  the  reasonableness  and 
lawfulness  of  the  same,  it  will  be  necessary 
for  us  to  consider  and  dispose  of  numerous 
constitutional  questions  raised  by  defendant, 
and  questions  of  practice  and  procedure  in- 
terposed by  both  parties.  We  believe  that 
many  of  these  questions  will  best  be  solved 
by  a  general  rtenmS  of  the  provisions  of  the 
Constitution  under  which  they  arise  and  a 
statement  of  our  views  in  regard  thereto, 
supported  by  such  authorities  as  we  have 
been  able  to  find,  bearing  upon  the  questions 
involved. 

The  Corporation  Commission  of  New  Mex- 
ico was  created  by  section  1  of  article  11  of 
the  Constitution  of  thS  state,  and  by  section 
7  of  said  article  it  is  provided:  "The  Com- 
mission shall  have  power  and  be  charged  with 
the  duty  of  fixing,  determining,  supervising, 
regulating  and  controlling  all  charges  and 
rates  of  railway,  express,  telegraph,  tele- 
phone, sleeping  car,  and  other  transporta- 
tion and  transmission  companies  and  com- 
mon carriers  within  the  state;  to  re<iulre 
railway  companies  to  provide  and  maintain 
adequate  depots,  stock  pens,  station  build- 
ings, agents  and  facilities  for  the  accommo- 
dation of  passengers  and  for  receiving  and  de- 
livering freight  and  express ;  and  to  provide 
and  maintain  necessary  crossiugs,  culverts 
and  sidings  upon  and  alongside  of  their  road 
beds,  whenever  in  the  Judgment  of  the  Com- 
mission the  public  interest  demand,  and  as 
may  be  reasonable  and  Just.  The  Commis- 
sion shall  also  have  power  and  be  charged 
with  the  duty  to  make  and  enforce  reason- 
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able  and  jnst  mles  requiring  the  etipplying 
of  cars  and  equipment  tor  the  use  of  ebip- 
pers  and  pasaeugars,  and  to  require  all  in- 
trastate railways,  transportation  companies 
or  common  carriers,  to  provide  sach  reason- 
able safety  appliances  In  connection  with  all 
equipment,  as  may  be  necessary  and  proper 
for  tbe  safety  of  Its  employes  and  the  public, 
and  as  are  now  or  may  be  required  by  the 
federal  laws,  rules  and  regulations  govern- 
ing Interstate  commerce.  The  Ciommisslon 
shall  have  power  to  change  or  alter  such 
rates,  to  change,  alter  or  amend  its  orders, 
rules,  regulations  or  determinations,  and  to 
enforce  the  same  in  manner  prescribed  here- 
in ;  provided,  that  In.  the  matter  of  fixing 
rates  of  telephone  and  telegraph  companies, 
due  consideration  shall  be  given  to  the  earn- 
ings, investment  and  expenditure  as  a  whole 
within  the  state.  The  Commission  shall 
have  power  to  subpoena  witnesses  and  en- 
force their  attendance  before  the  Commis- 
sion, through  any  district  court  or  the  Su- 
preme Court  of  the  state,  and  through  such 
court  to  punish  for  contempt;  and  it  shall 
have  power,  upon  a  hearing,  to  determine 
and  decide  any  question  given  to  it  herein, 
and  in  case  of  failure  or  refusal  of  any  per- 
son, company  or  coriwratlon  to  comply  with 
any  order  within  the  time  limit  therein,  un- 
less an  order  of  removal  shall  have  been  tak- 
en from  such  order  by  the  company  or  cor- 
poration to  the  Supreme  Court  of  this  state, 
it  shall  immediately  become  the  duty  of  the 
Commission  to  remove  such  order,  with  the 
evidence  adduced  upon  the  bearing,  with  the 
documents  in  the  case  to  the  Supreme  Court 
of  this  state.  Any  company,  corporation  or 
common  carrier  which  does  not  comply  with 
the  order  of  the  Commission  within  the  time 
limited  therefor,  may  file  with  the  Commis- 
sion a  petition  to  remove  such  cause  to  the 
Supreme  Court,  and  in  the  event  of  such  re- 
moval by  the  company,  corporation  or  com- 
mon carrier,  or  other  party  to  such  hearing, 
the  Supreme  Court  Aay,  upon  application  in 
its  discretion,  or  of  its  own  motion,  require 
or  authorize  additional  evidence  to  be  talien 
In  such  cause;  but  in  the  event  of  removal 
by  the  Commission,  upon  failure  of  the  com- 
pany, corporation  or  common  carrier,  no  ad- 
ditional evidence  shall  be  allowed.  The  Su- 
preme Court,  for  the  consideration  of  such 
causes  arising  hereunder,  shall  be  In  session 
at  all  times,  and  shall  give  precedence  to  such 
causes.  Any  party  to  such  hearing  before 
the  Commis.sion,  shall  have  the  same  right 
to  remove  the  order  entered  therein  to  the 
Supreme  Court  of  tbe  state,  as  given  under 
the  provisions  h^eof  to  the  company  or  cor- 
poration against  which  such  order  is  direct- 
ed. In  addition  to  the  other  powers  vested 
in  the  Supreme  Court  by  this  Constitution 
and  the  laws  of  the  state,  the  said  court 
shall  have  the  power  and  it  shall  be  Its  duty 
to  decide  such  cases  on  their  merits,  and 
carry  into  effect  its  Judgments,  orders  end 


decrees  made  In  such  cases,  by  fine,  forfei- 
ture, mandamus.  Injunction  and  contempt  or 
other  appropriate  proceedings." 

Section  8  is  as  follows :  "The  Commission 
shall  determine  no  question,  -nor  issue  any 
order  in  relation  to  the  matters  specified  in 
the  preceding  section,  until  after  a  public 
hearing  held  upon  tea  days'  notice  to  the 
parties  concerned,  except  in  case  of  default 
after  such  notice." 

Other  sections  of  the  article  will  not  be  in- 
corporated in  this  opinion,  as  they  have  no 
bearing  upon  the  Issues  involved,  bat  it  is 
perhaps  pertinent  to  add  that  section  12 
makes  the  provisions  of  the  article  applicable 
to  aU  corporations  doing  business  In  New 
Mexico  and  subject  to  state  supervision. 

The  provisions  of  our  Constitution  are  pe- 
culiar to  New  Mexico.  So  far  as  we  have 
been  able  to  ascertain,  no  other  state,  either 
by  statute  or  constitutional  provision,  has 
the  same  method  of  procedure.  All  similar 
commissions,  whether  the  creatures  of  stat- 
ute or  constitutional  provisions,  are  designed 
to  control  and  regulate  public  service  corpo- 
rations; to  secure  the  safety  of  employ^; 
the  protection  of  the  traveling  public;  and 
to  compel  such  corporations  to  discharge 
their  duty  to  the  public.  The  matter  of  such 
regulation  is  primarily  a  legislative  func- 
tion, but  experience  has  demonstrated  the 
inability  of  the  various  legislative  assem- 
blies to  cope  with  the  problem,  charged  as 
they  are  with  so  many  other  diversified 
duties,  and  their  sessions  usually  of  limited 
duration. 

[1]  While  the  right  of  the  Legislature  of 
a  state  to  regulate  rates  and  compel  the  per- 
formance of  other  duties  on  the  part  of  pub- 
lic service  corporations  has  always  been  rec- 
ognized by  the  courts,  the  rule  that  such 
rates,  so  established,  must  be  reasonable, 
both  to  the  carrier  or  public  service  corpora- 
tion and  to  the  public,  is  equally  well  settled. 
Chicago,  etc..  Railway  Co.  v.  Minnesota,  134 
U.  S.  418,  10  Sup.  Ct  462,  702,  83  L.  Ed.  070. 

[2]  While  the  fixing  of  tbe  rates,  or  the 
determination  of  the  facilities  to  be  afforded, 
In  the  first  Instance,  is  a  legislative  question, 
the  determination  of  the  reasonableness  and 
lawfulness  of  the  rate  or  other  requirement 
is  a  judicial  function.  This  being  true,  it 
was  early  recognized  that  legislative  assem- 
blies could  not  give  to  such  questions  the 
required  time  to  investigate  and  determine 
in  advance  the  reasonableness  and  justness 
of  the  proposed  rate,  or  other  requirement, 
necessitating,  as  such  a  question  would,  long 
and  protracted  hearings,  and  intricate  knowl- 
edge of  such  matters.  For  this  reason,  we 
apprehend,  the  plan  was  devised,  now  in 
vogue  in  practically  all  the  states,  and  adopt- 
ed by  the  national  government,  of  creating 
commissions,  supposed  to  be  made  up  of  espe- 
cially trained  men;  and  the  delegation  to 
such  bodies  of  administrative  and  legislative 
powers.     Such  bodies  are  given  great  latl- 
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tade  and  powsr'ln  Inrestlgatlng  all  sudh  ques- 
tions, and  upon  them  Is  conferred  the  duty  of 
fixing  rates  and  requiring  proper  faculties 
for  the  public  accommodaftion. 

The  final  action  of  the  Oommiseion,  or 
rate-making  body,  was.  In  many  instances, 
attended  by  long  and  protracted  litigation, 
through  various  courts,  before  the  reason- 
ableness and  lawfulness  of  the  rate  was 
finally  ■  established.  The  public  service  com» 
panics,  not  Infrequently,  would  render  no 
assistance  whatever  to  the  rate-making  body, 
when  the  matter  was  under  Investigation, 
■o  that  body  could  arrive  at «  Just  rate,  and, 
after  the  rati  was-  established,  would  go  Inte 
the  courts,  and  there  disclose  tacts  which 
would  clearly  demonstrate  ttie  unreasonable- 
ness of  the  rate .  and  compel  its  cancellation 
and  revocation.  By  this  method  the  almost 
Impossible  task  of  securing  Justice  for  the 
publio  was  clearly  discernible.  To  overcome 
this  difficulty  plans  werfc  devised,  by  which 
the  public  service  corporation  was  lequired 
to  present  all  its  evidence  before  the  Comr 
mission,  in  advance  of  the  fixing  of  the  rate 
or  other  requirement,  so  that  the  Commission 
would  have  the  benefit  of  such  knowledge 
•8  '4t  might  impart  and  thereby  be-  enabled 
to  arrive  at  a  Just  conclusion,  If-  i)os8ible 
From  the  action- of  the  Commission  In  fixing 
the  rate,  or  other  determination,  an  appeal 
or  review  in  the  courts  was  provided,  for 
the  determination  of  the  reasonableness 
and  lawfulness  of  the  order  made,  but  upon 
the  evidence  taken  in  advance  before  the 
Commission.  If  the  court  found  the  action 
of  the  Cdmmisslon  unlawful  or  unreasonably 
it  was  set  aside.  That  such  procedure  does 
not  violate  the  Constitution  of  the  United 
States,  and  Is  authorized,  was  held  ty  the 
Supreme  Court  of  the  United  States  in  the 
recent  case  of  Oregon  R.  4  N.  Co.  v.  Fair- 
child,  224  U.  S.  610,  32  Sup.  Ct  S39,  66  L. 
E^d.  863,  where  the  court  had  under  consid- 
eration the  Washington  statute  (Session 
liaws  1905,  c.  81,  as  amended  March  16,  1907, 
c  226).  The  method  provided  by  the  statute 
of  Washington  was  for  a  hearing  before  the 
Commission,  upon  notice  in  advance  to  the 
company,  as  to  the  proposed  order  which  the 
Commission  was  asked  or  was  proposing 
to  make,  at  which  hearing  the  company  had 
the  right  to  appear  by  counsel,  cross-examine 
the  witnesses  produced  by  the  complainants 
or  Commission,  and  to  introduce  such  evi- 
dence as  It  desired.  After  such  investigation 
the  Commission  made  such  order  as  it  saw 
proper,  and  if  the  company  affected  thereby 
deemed  it  contrary  to  law,  it  applied  to  tbe 
Buperi<^  court,  of  the  proper  county  for  a 
writ  of  re,view,  for  the  purpose  of  having  its 
reasonableness  and  lawfulness  Inquired  in- 
to and  determined.  In  the  superior  court, 
the  cause  was  heard  without  the  intervention 
«f  a  Jury,  on  the  evidence  and  exhibits  in- 
troduced before  the  Commission  and  certified 
to  by  it    Upon  such  hearing  the  superior 


court  entered  an  order,  either  affirming  or 
sietting  aside  the  order  of  the  Commission 
under  review  and  remanding  the  cause  badi 
to  the  Commission  for  further  action,  If 
such  order  was  affirmed,  the  right  of  appeal 
to  the  Supreme  Court  was  given. 

In  the  ease  of  Oregon  R.  ft  N.  Co.  r.  Fair- 
child,  supra,  it  was  contended  that  the  Wadt- 
Ington  statute  failed  to  furnish  an  adequate 
hearing  or.  opportunity  for  Judicial  review, 
especially  In  pmhlbltlng  the  submission  to 
the  court  of .  competent  evidence  as  to  the 
unreasonableness  of  the  order;  and,  farther, 
that  there  was  no  evidence  of  a  public  neces- 
sity, and  that  the  order  was  void  as  taking 
property  without  due  process  of  law.  Speak- 
ing of  the  objection  that  tha  statute  tailed 
to  furnish  an  adequate  bearing  or  opportuni- 
ty for  Judicial  review,  the  court  says: 

"do  that  where  the  taking  is  under  an  ad- 
ministrative regulation  the  defendant  must 
not  be  denied  the  right  to  show  that  as  a 
matter  of  law  the  order  was  so  arbitrary, 
unjust,  or  unreasonable  as  to  amount  to  a 
deprivation  of  propoty  in  violation  of  the 
fourteenth  amendment  Chicago,  etc.,  R.  R. 
V.  Minnesota,  134  U.  S.  418  [10  Sup.  Ct  462. 
702,  38  U  Ed.  970};  Smyth  v.  Ames,  169  U. 
S.  466  (18  Sap.  Ot  418,  42  li.  £».  819];  Chica- 
go, etc.,  R.R.V.  Tompkins,  176  U.  S.  167,  173 
[20  Sup.  Ct  336,  44  U  Ed.  417]. 

"2.  This  was  recognized  by  the  Supreme 
Court  of  the  state,  which  held  that  this  con- 
stitutional right  was  not  denied,  but  that  the 
statute  furnished,  first,  an  adequate  oppor- 
tunity to  be  heard  before  the  Commission, 
and  then  provided  for  a  Judicial  review  by 
aotborising  the  company  to  test  the  validity 
of  the  order  in  the  superior  court  Both  of 
tiiese  rulings  are  assigned  as  error  by  the 
Or^ott  Company.  It  complains  that  the 
statute  did  not  afford  it  the  means  of  mak- 
ing a  defense  before  the  Commlasion  and 
yet  required  it  to  attack  the  reasonableness 
of  the  order  on  such  evidence  as  it  might 
have  been  able  to  produlb  before  the  admin- 
istrative body.  If  this  were  true,  the  defend- 
ant's position  would  be  correct  for  the  hear- 
ing which  must  precede  the  taking  of  proper- 
ty is  not  a  mere  form.  The  carrier  must 
have  the  right  to  secure  and  present  evidence 
material  to  the  issue  under  investigation.  It 
must  be  given  the  opportunity  by  proof  and 
argument  to  controvert  the  claim  asserted 
against  it  before  a  tribunal  bound  not  only 
to.  listen  but  to  give  legal  effect  to  what  has 
been  established.  But,  as  construed  by  the 
state  court  all  these  rights  were  amply  se- 
cured by  the  statute,  which  declared  that  the 
Commission,  'after  a  full  hearing,'  might 
require  track  connection.  On  such  investiga- 
tion the  company  could  have  objected  to  the 
sufficiency  of  the  complaint  and  obtained  an ' 
order  requiring  it  to  be  made  more  specific 
as  to  the  exact  location  of  the  proposed 
tracks.  The  defendant  was  given  the  benefit 
of  compulsory  process  to  secure  and  present 
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evidence  In  Its  behalf.  There  was  a  provi- 
sion to  require  the  attendance  of  witneeses, 
the  production  of  documents,  and  for  the 
taking  of  testimony  by  deposition.  It  also 
had  the  right  to  cross-examine  witnesses  pro- 
duced on  the  part  of  the  Commission  and  the 
privilege  of  offering  evidence  on  every  matter 
nwterlal  to  the  Investigation. 

[3]  "3.  The  defendant  insists,  however, 
that,  no  matter  how  complete  the  right  to  be 
heard  before  the  Conunlsslon,  the  statute, 
Iiaving  denied  all  other  opportunity  for  test- 
ing the  validity  of  the  order  in  the  state 
courts,  furnished  an  utterly  inadequate  Ju- 
dicial review,  l>ecau8e,  as  the  carrier  could 
not  anticipate  wliat  decision  would  be  made. 
It  was  unjust  to  require  it  to  produce  evi- 
dence, to  show  in  advance  the  unreasonable- 
ness of  an  order,  the  terms  of  wlUch  were 
not  known.  From  tills  it  argues  that  the 
statute  was  unconstitutional  in  so  far  as  It 
prevented  the  court  from  receiving  compe- 
tent and  noncnmulative  testimony  tending  to 
prove  that  there  was  no  public  necessity  for 
making  the  trade  connection  and  that  the 
order  was  void. 

"This  position  would  be  true  If  the  defend- 
ant had  not  been  put  on  notice  as  to  what 
order  was  asked  for  and  then  given  ample 
opportunity  to  show  that  It  would  be  unjust 
or  unreasonable  to  grant  it  In  this  case, 
and  under  the  statute,  It  was  given  such 
notice.  The  complaint  alleged  that  some  of 
the  towns  were  important  shipping  points 
and  that  at  all  of  them  there  was  a  public 
necessity  that  the  roads  should  t>e  connected. 
The  defendant  denied  each  of  these  allega- 
tions. The  bearing,  both  on  the  law  and 
the  facts,  was  necessarily  limited  to  that  is- 
sue. There  could  have  been  no  valid  order 
which  was  broader  than  that  dalm.  The  de- 
fendant was  charged  with  notice  that  If  the 
allegations  of  the  complaint  as  to  necessity 
were  established  the  order  could  then  be 
lawfully  granted,  uiless  there  was  also  proof 
that  the  cost,  in  comparison  with  the  re- 
ceipts, or  other  fact,  made  It  unjust  to  re- 
quire the  connections  to  be  made  The  car- 
rier was  therefore  given  the  right  both  to 
meet  the  charge  of  public  necessity  and  also 
to  establish  any  fiict  which  would  make  it 
unjust  to  pass  the  order  for  which  the  com- 
plainant prayed.  The  act  further  provided 
that,  after  the  administrative  body  had  act- 
ed, the  carrier  should  have  the  right  to  test 
the  lawfulness  and  reasonableness  of  the 
regulation  In  the  superior  court,  where 
every  error  In  rejecting  or  excluding  evi- 
dence, or  otherwise,  could  be  corrected.  On 
that  trial  the  court  was  not  bound  by  the 
finding  of  fact,  but,  like  the  Commission,  it 
was  obliged  to  weigh  and  consider  the  testi- 
mony and  to  give  full  effect  to  what  was  es- 
tablished by  the  evidence,  since  It  acted 
judicially,  'under  an  Imperative  obligation, 
with  a  sense  of  official  responsibility  for  im- 
partial and  right  decision,  which  Is  imputed 


to  the  discharge  of  official  duties.'  Kentucky 
Ballroad  Tax  Cases,  U5  V.  S.  321,  334  [6 
Sup.  Ct.  67,  29  L.  Bd.  414]. 

"4.  Having  been  given  full  opportunity  to 
be  heard  on  the  issues  made  by  the  complaint 
and  answer,  and  as  to  the  reasonableness  of 
the  proposed  order  and  having  adopted  the 
statutory  method  (tf  review,  this  company 
cannot  complain.  It  bad  the  right  to  offer 
all  competent  testimony  before  the  Commis- 
sion, which,  in  view  of  the  form  of  proceed- 
ings anthoriced  by  the  statute,  acted  in  tlils 
respect  somewhat  like  a  master  in  chancery 
who  has  been  required  to  take  testimony  and 
report  his  findings  of  fact  and  conclusions  of 
law.  The  court  would  test  its  correctness 
by  the  evidence  submitted  to  the  master. 
Nor  would  there  be  any  impairment  of  the 
right  to  a  judicial  review,  because  additional 
testimony  could  not  be  submitted  to  the 
chancellor.    •    •    • 

"6.  If,  then,  the  defendant  had  notice  and 
was  given  the  right  to  show  that  the  order 
asked  for,  if  granted,  would  be  unreasonable, 
it  has  not  in  this  case  been  deprived  of  the 
right  to  a  hearing." 

The  Constitutional  Convention  of  New 
Mexico,  when  it  adopted  article  11  of  the 
Constitution,  and  provided  for  the  somewhat 
novel  procedure,  after  the  hearing  and  de- 
termination by  the  Commission  for  the  judi- 
cial review  of  the  action  of  the  Commission, 
was  attempting  to  expedite  the  judidul  in- 
quiry Into  the  reasonableness  and  lawfulness 
of  the  order  made  by  the  Commission;  provide 
a  method  of  procedure  that  would  be  Inex- 
pensive and  simple,  and  that  would  preserve 
the  rights  of  the  people  on  the  one  hand, 
and  of  the  owners  of  the  public  service  cor- 
porations on  the  other. 

To  this  end,  notice  to  the  company  to  be 
affected  by  a  proposed  order  was  to  be  given, 
and  a  hearing  required  thereon,  at  whldi 
the  company  and  the  complainant  may  pro- 
duce all  their  evidence  bearing  upon  the  ia- 
sues  and  the  justness  of  the  proposed  order, 
cross-examine  witnesses,  etc.  It  was  the  evi- 
dent intent  of  the  framers  of  the  Instrument 
that  all  the  Icnown  evidence  should  be  pro- 
duced before  the  Commission  In  the  first  in- 
stance. After  the  Commission  has  made  its 
final  order,  the  public  service  company  has 
20  days  within  which  to  voluntarily  comply 
with  the  order.  If  it  does  so  comply,  and 
the  order  is  satisfactory  to  the  complaining 
party,  no  further  proceedings  are  required. 
Should  it  fall  to  comply,  unless  an  order  of 
removal  is  taken  from  su<di  determination  by 
the  Commission,  by  the  company  affected, 
the  Commission  must  remove  such  cause,  to- 
gether with  all  the  evidence  adduced  upon 
the  hearing,  with  the  documents,  etc.,  to  the 
Supreme  Court  It  Is  also  provided  that, 
when  the  case  is  removed  to  this  court  by 
the  Commission,  "no  additional  evidence 
shall  be  allowed."  If  the  case  has  been  re- 
moved here  by  the  defendant,  the  "Supreme 
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Court  may,  apon  application  In  Its  discretion, 
or  of  Its  own  motion,  require  or  autJborlEe 
additional  evidence  to  be  taken  In  sach 
cause."  We  must  confess  that  tUs  provi- 
sion of  the  CSonstltntlon  bas  required  a  great 
deal  of  consideration  to  enable  us  to  arrive 
at  what  we  believe  to  have  been  the  purpose 
and  Intent  of  the  framers  of  the  instrument 
in  this  regard.  It  has  been  suggested  that 
the  proper  solution  is  that,  tai  the  event  of 
a  failure  on  the  part  of  the  company  affected 
to  remove  the  cause,  it  is  our  duty  to  affirm 
the  order  of  the  Oommlsslon  and  carry  Into 
etrect  its  determination;  that  the  court,  In 
such  event,  is  not  required  to  look  into  the 
question  of  the  reasonableness  or  lawfulness 
of  the  order.  We  do  not,  however,  believe 
that  such  was  the  intent,  but  rather  that  the 
court  should,  in  either  event,  from  the  evi- 
dence adduced,  determine  such  questions 
and  mete  out  justice  to  the  company  and  to 
the  public.  That  being  true,  the  only  purpose 
or  design,  In  giving  to  the  company  the  right 
to  remove  the  cause,  was  that  such  party 
could  make  a  showing  to  the  court  that  new 
evidence  had  been  discovered  or  new  facts 
developed  which  would  have  a  material 
bearing  upon  the  matter,  and  thus  give  to 
the  court  the  power  to  remand  the  cause  to 
the  Commission  for  the  taking  of  such  fur- 
ther testimony;  or,  to  give  to  the  court,  whwe 
the  cause  was  removed  by  the  company,  and 
it  found  the  evidence  not  altogether  satis- 
factory in  some  respect,  or  upon  some  point, 
power  to  r«nand  the  cause  and  require  the 
taking  of  additional  testimony.  In  brief, 
then,  the  dlHerence  between  the  two  methods, 
as  we  understand  it,  is  that  where  the  cause 
is  removed  by  the  Commission,  this  court 
must  determine  the  lawfulness  and  reason- 
ableness of  the  order  upon  the  evidence  ad- 
duced, even  though  it  may  appear  to  the 
court  that  other  fiicts  might  be  produced, 
which  might  show  the  order  to  be  unrea- 
sonable. Where  the  cause  Is  removed  by  the 
company,  it  gives  to  the  court  more  latitude, 
and  enables  it  to  require  additional  testi- 
mony before  arriving  at  an  ultimate  deter- 
mination of  the  question.  We  believe  It  was 
the  Intention  to,  in  all  cases,  accord  to  both 
parties  a  Judicial  hearing,  upon  the  merits. 
Upon  the  hearing  in  this  court  it  was 
argued  by  the  Attorney  General  tiiat  this 
court  hAd  tlie  right  to  form  its  own  Ind^en- 
dent  Judgment  in  the  matter;  that  it  was 
Bot  confined  to  a  consideration  of  the  reason- 
ableness and  lawfulness  of  the  order  made 
by  the  Commission,  with  the  power  to  either 
enforce  such  order  by  its  Judgment,  or  refuse 
to  enforce  it  That  the  court  could,  for  in- 
stance, in  a  rate  case,  where  the  Commission 
bad  fixed  the  rate  at  two  cents  a  mile  for 
carrying  passengers,  either  raise  or  lower  the 
vate  by  its  Judgment  That  such  power  was 
conferred  by  the  language,  "The  said  court 
aball  have  the  power  and  It  shall  be  its  duty 
to  decide  such  cases  on  their  merits,  and 


carry  into  effect  its  Judgments,  orders  and 
decrees  made  in  such  cases,  by  fine,  for* 
feiture,  mandamus,"  etc.  Mow,  if  the  con- 
tention is  sound,  then  the  provision  Just 
quoted  invests  this  court  with  legislative 
power  to  fix  rates.  There  is  no  doubt  but 
that  the  people  of  the  state  by  constitutional 
provision  could  confer  sucb  power  upoa  the 
Judges  of  the  Supreme  Court  If  they  saw 
fit,  they  might  combine  all  the  power  of  gov- 
ernment tn  one  department ;  but  such  action 
would  not  l>e  In  accord  with  the  settled  pol- 
icy of  the  states  of  the  Union,  where  it  bas 
been  the  studied  purpose  to,  so  far  as  possi- 
ble, keep  separate  the  three  great  depart- 
ments, and  we  should  not  coustrue  the  pro- 
vision as  conferring  legislative  power  upon 
this  body,  unless  compelled  to  do  so  by  clear 
and  unmistakable  language. 

Let  us  consider  the  results  that  would 
follow  sach  a  construction.  Section  162  of 
article  12  of  the  Constitution  of  Virginia  is 
In  many  respects  similar  to  the  provisions  of 
our  Constltntlon,  for  the  regulation  of  pub- 
lic service  corporations,  but  spedflcaUy  pro- 
vides, however,  for  an  appeal  to  the  Supreme 
Court  and  that  "whenever  the  court  upon 
appeal,  shall  reverse  an  order  of  the  Com- 
mission affecting  the  rates,  charges  or  the 
classification  of  traffic  of  any  transportation 
or  transmission  company,  it  shall  at  the  same 
time  substitute  therefor  such  order  as,  in  its 
opinion,  the  Commission  should  liave  made 
at  the  time  of  entering  the  order  appealed 
from."  This  language,  it  will  be  observed,. 
Is  free  ft'om  doubt,  and  specifically  confers 
the  claimed  powers  upon  the  court  This 
provision  of  the  Virginia  Ct>nstltutlon  was 
before  the  Supreme  Court  of  the  United 
States  In  the  vase  of  Prentis  v.  Atlantic 
Coast  Line,  211  V.  8.  210,  29  Sup.  Ct  67, 
53  li.  Ed.  160,  On  appeal  from  the  Circuit 
Court  of  the  United  States,  where  a  bill  in 
equity  was  filed  to  enjoin  the  enforcement  of 
a  tate  established  by  the  Virginia  Commis- 
sion. The  court  sp^lna  through  Mr.  Jus- 
tice Holmes,  held  that  tm  iMwer,  exercised 
by  the  court  in  fixing  a  rate,  under  this  Con- 
stitution was  legislative  and  not  JudlciaL 
He  says,  "The  establishment  of  a  rate  is  the 
making  of  a  rule  for  the  future,  and  there, 
fore  is  an  act  legislative,  not  Judicial,  in 
kind,"  and  "Proceedings  legislative  In  nature 
are  not  proceedings  in  a  court  within  the 
meaning  of  Rev.  Stats.  |  720  [U.  S.  Comp. 
St  1001,  p.  581],  no  matter  what  may  be  the 
general  or  dominant  character  of  the  body  in 
which  they  may  take  place.  •  ♦  •  That 
question  depends,  not  upon  the  character  of 
tbe  body,  but  upon  the  nature  of  the  proceed- 
ings." And,  "the  decision  upon  them  can- 
not t>e  res  judicata  when  a  suit  is  brought" 
Now,  if  this  be  the  correct  rule,  and  it  ap- 
pears to  be  firmly  settled  in  the  United  States, 
and  certainly  appeals  to  reason,  were  we 
to  adopt  the  construction  suggested,  it  would 
make  of  this  court,  in  these  cases,  a  mere 
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legislative  body.  Its  decisions  would  not  be 
res  Jndlcata,  and  parties  affected  by  tbe 
orders  would  be  enabled  to  go  into  the  courts 
and  seoure  a  Judicial  determination  of  the  rea- 
sonableness and  lawfulness  of  the  ultimate 
rate  fixed,  or  facility  required  to  be  furnish- 
ed, by  this  court  Instead  of  a  ^eedy  deter- 
mination, untimely  delay  and  expense  would 
be  incurred.  We  do  not  believe  that  the  case 
last  cited  had  been  called  to  the  attention  ot 
the  able  Attorney  General  prior  to  the  argu- 
ment, or  the  consequences  considered  in  the 
light  of  the  rule  there  announced. 

What  does  the  language  used,  "decide  such 
cases  on  their  merits,"  mean?  The  word 
"decide"  means  to  form  a  definite  opinion; 
to  deteroiine;  tO'  deliberate.  The  direction 
to  decide  such  cases  "on  their  merits"  simply 
means  that  the  court  shall  decide  them  on  a 
consideration  of  their  substance  and  the 
legal  rights  involved  in  opposition  to  a  deci- 
sion based  upon  mere  defects  of  procedfire  or 
the  technicalities  thereof.  It  means  the 
court  sball  do  Jastlce  irrespective  of  infor- 
mal, tectmical,  or  dilatory  objections  or  con- 
tentions. See  cases  cited  in  5  Words  & 
Phrases,  p.  4493  et  seq.,  and  also  Mulhem  v. 
Railway  Oo.,  2  Wyo.  465,  and  Seely  v.  State, 
11  Ohio,  501. 

But  wtiat  is  the  conit  to  decide  on  the 
merits}  It  is  the  question  of  the  reasonable- 
ness and  lawfulness  of  the  order  made  by  the 
Commission,  and  whether  the  defendant  shall 
be  compelled  to  comply  with  such  order.  It 
is  tme  the  Constitution  does  not  prescribe 
the  question  wliich  the  court  Is  to  decide 
but  we  apprehend  no  other  question  could  be 
involved.  If  the  court  finds  the  order  rea- 
sonable and  lawful,  it  enters  a  Judgment  to 
that  effect  and  proceeds  to  enforce  the  same. 
If  It  finds  It  unlawful  or  unreasonable,  it 
refuses  to  enforce  it,  and  in  buc4  event  the 
State  Corporation  Commission  may  proceed 
to  form  a  new  order,  if  necessary  or  proper, 
under  proper  rules  ^  be  prescribed  by  the 
Commission.  * 

The  attorney  for  the  railway  company  ap- 
plied to  the  court  for  permission  to  introduce 
before  this  court  additional  evidence,  for 
the  claimed  purpose  of  showing  that  the  or- 
der entered  by  the  Oommission  was  uncon- 
stitutional, unreasonable,  unjust,  and  con- 
fiscatory, and  in  violation  of  section  1  of  the 
fourteenth  amendment  to  the  Constitution  of 
the  United  States,  and  because,  under  the  pro- 
visions of  our  Constitution,  said  company  was 
precluded  from  Introducing  such  evidence, 
the  argument  was  made  that  section  7  of 
artlde  11  was  unconstitutional  and  in  viola- 
tion of  said  section  1  of  article  14.  This  con- 
tention, however,  is  answered  by  the  Su- 
preme Court  of  the  United  States  in  the  case 
of  Oregon  R.  &  N.  Oo.  v.  Fairchild,  supra, 
and  need  not  be  further  considered.  We 
might  add,  however,  tliat  in  no  case  does  the 
Constitution  contemplate  the  taking  of  ad- 
ditional evidence  In  the  Supreme  Court;  but 


as  has  been  aald.  In  a  proper  case,  the  cause 
will  be  referred  back  to  tlie  Commission,  for 
such  purpose. 

Having  considered  the  provisions  of  our 
ConstitutiOD,  Involved  In  this  proceeding,  we 
will  notice  such  objections,  contained  in  the 
motion  to  dismiss,,  filed  by  the  railway  com- 
pany, as  have  not  already  been  disposed  of 
by  what  has  been  l^eretofore  said. 

The  company  Insists  that  it  is  entitled  to  a 
Jury  trial  of  the  Issues  Involved,  because,  by 
section  12  of  article  11  ot  the  Constitution 
of  this  state.  It  is  provided  that  the  right  of 
trial  by  Jury,  as  It  heretofore  existed,  sball 
be  secured  to  all  and  remain  inviolate,  and, 
at  the  time  of  the  adoption  of  the  Constitu- 
tion, the  provision  of  the  federal  Constitution 
that,  "in  suits  at  common  law,  where  the 
value  in  controversy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  Jury  sball  be 
presCTved,"  was  i^  force  in  the  territory. 
That  the  provision  was  in  force  cannot  be 
disputed.  But  It  is  likewise  true  that  the 
state  could  abolish  trial  by  Jury,  if  it  so 
dected.  In  considering  the  conflicting  pro- 
visions of  a  Constitution  or  a  statute,  the 
great  object  to  be  kept  in  view  is  tbe  legisla- 
tive  Intent  Viewing  the  instrument  as  a 
whole,  we  do  not  believe  there  Is  any  conflict 
It  was  evidently  the  purpose  to  retain  the 
right  to  a  trial  by  Jury,  as  it  theretofore  ex- 
isted  in  the  territory  of  Mew  Mexico,  except 
la  special  proceedings,  for  which  express 
provision,  was  made  in  the  same  instrument 
The  later  express  provision  carved  an  excep- 
tion out  of  the  previous  general  provision, 
and  of  course  would  be  held  to  control. 
Were  the  two  provisions  Irreconcilably  re- 
pugnant, the  last  in  order  of  time  and  local 
position  would  t>e  preferred.  Quiclc  v.  White 
Township,  7  Ind.  670. 

Objection  Is  made  because  of  the  failure 
of  the  Commission  to  serve  upon  the  railway 
company  copies  of  the  petitions  or  complaints 
upon  which  the  action  was  based;  but  the 
company  is  not  in  position  to  take  advantage 
of  such  failure,  were  it  vital,  in  Uiat  no  ob- 
jection was  interposed  before  the  Commis- 
sion because  of  such  failure.  It  will  not  be 
conducive  to  orderly  procedure  to  permit  a 
company,  against  whom  proceedings  are  in- 
stituted, to  sit  quietly  by  in  the  Couunission 
and  permit  the  hearing  to  be  closed,  and 
raise  objections. ia  this  court  which,  if  inter- 
posed before  the  Commission,  could  be  cured, 
and  delay  and  expense  avoided.  Both  par- 
ties to  a  proceeding  are  presumed  to  be  fa- 
miliar with  the  files  in  the  case  and  to  know 
the  record.  The  company,  by  its  general 
appearance  witliout  objection  before  the  Com- 
mission, waived  all  Irregularity  preceding 
such  hearing. 

It  is  next  claimed  that  the  record  discloses 
the  Commission  did  not,  prior  to  the  mak- 
ing of  the  order  for  the  hearing,  endeavor 
by  mediation  to  eftect  a  settlement  of  the 
grievances  complained  of  as  required  by  see- 
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tlon  2,  c.  78,  S.  L.  1912.  No  objecUon  to 
8uch  failure  was  interposed  before  the  Com- 
mission, and  therefore  It  is  not  availing 
here.  We  might  add  however,  that  the  rec- 
ord does  show  that  numerous  letters  passed 
between  the  Commission  and  the  company. 
In  an  effort  to  bring  about  such  settlement 

It  is  Insisted  that  the  cause  should  be  dis- 
missed, because  it  appears  upon  the  face 
of  the  record  herein  that  no  certified  copy 
of  the  order  of  the  State  Corporation  Com- 
mission made  herein  was  served  on  the  rail- 
way company  as  required  by  section  4,  a  78, 
S.  L.  1912.  The  record  contains  the  certif- 
icate of  Edwin  F.  Coard,  assistant  clerk  of 
the  Commission,  wherein  he  certifies  "that 
I  served  a  copy  of  the  witliin  order  upon 
the  within  named  tlie  Denver  &  Rio  Grande 
RaUroad  Company  by  delivering  a  true  copy 
thereof  to,"  followed  by  a  statement  of  the 
I>erson  served,  etc.,  which  is  not  questioned. 
It  is  true,  the  proof  of  service  does  not  spe- 
cifically show  that  a  certified  copy  was  de- 
livered, but  It  does  recite  that  a  true  copy 
«f  the  same  was  served.  This  certainly  was 
■nfficient  to  convey  notice  to  the  company 
«f  the  order  and  its  terms  and  provisions, 
and  was  all  the  company  could  ask.  This 
court  is  enjoined  by  the  Constitution,  in 
these  matters  to  disregard  technicalities,  and 
this  objection  is,  we  think,  a  trivial  techni- 
cality, and  without  merit 

[4]  Passing  now  to  the  consideration  of 
(be  question  raised  by  the  railway  company, 
upon  the  merits  of  the  case,  we  find  object 
tlons  interposed  to  certain  specific  findings 
of  fact  made  by  the  Commission;  the  asser- 
tion being  made  that  such  findings  are  not 
supported  by  the  evidence.  While  It  Is 
proper  for  the  Commission  to  make  findings 
of  fact  still  such  findings  can  have  no  force 
or  effect  in  this  court.  Our  Constitntion 
does  not  require  this  court  to  consider  or 
give  any  effect  to  such  findings,  but  enjoins 
that  this  court  shall  "decide  such  cases  on 
their  merits."  It  does  not  even,  as  Is  usual- 
ly the  case,  make  the  order  of  the  Commis- 
sion prima  fade  jnst  and  reasonable,  but, 
on  the  other  hand,  requires  this  court  to 
pass  upon  the  merits  of  the  case,  without 
Indulging  in  any  presumptions.  This  being 
true,  it  is  onr  duty  to  take  the  order  made 
b^  the  Commission  and  test  its  reasonable- 
ness and  lawfulness  by  the  evidence  adduced 
upon  the  hearing.  This  court  forms  its  own 
Independent  Judgment,  as  to  each  require- 
ment of  the  order,  npon  the  evidence;  there- 
fore the  findings  made  by  the  Commission 
may  not  be  Justified  by  the  evidence,  yet  If 
the  evidence  sustains  the  reasonableness  and 
lawfulness  of  the  order  made  tt  would  be 
our  duty  to  uphold  and  enforce  it  It  will 
not  therefore  be  necessary  for  us  to  consid- 
er the  objections  inte^osed  to  the  findings 
of  fact;  but  we  will  pass  to  a  consideration 
of  the  order  made,  and  ascertain  whether 
It  Is  Just  reasonable,  and  correct,  and  sup- 
ported by  the  evidence. 


The  order  made  was  divided  into  three 
separate  requirements  or  provisions,  and  we 
will  discuss  them  in  their  order.  The  first 
is  as  follows:  "It  is  hereby  ordered  by  the 
Commission  that  the  Denver  &  Rio  Grande 
Railroad  Company  open  its  station  building 
at  the  town  of  Tres  Piedras  for  the  purpose 
of  affording  accommodations  to  the  traveling 
public  who  may  desire  to  take  a  train  at 
Tres  Piedras  or  alight  therefrom,  and  pro- 
vide suitable  seats,  fuel,  and  water  for  the 
comfort  of  said  passengers." 

The  evidence  discloses  that  the  company 
has  maintained  a  comfortable  station  build- 
ing at  Tres  Piedras  for  the  past  30  years; 
that  it  is  ample  to  accommodate  the  travel- 
ing public  in  the  matter  of  waiting  rooms, 
etc. ;  but  that  the  company  keeps  the  build- 
ing closed,  and  that  during  inclement  weather 
no  shelter  Is  provided ;  that  the  section  fore- 
man and  his  wife  reside  in  a  portion  of  the 
station,  and  it  appears  tb&t  the  railroad 
company  with  but  llttle  expense  could  fulfill 
these  requirements.  It  Is  true  there  is  but 
little  passenger  traffic  originating  there ;  but, 
still,  a  requirement  that  the  company  should 
maintain  a  waiting  room  and  properly  heat 
and  light  the  same  is  bat  a  humane  pro- 
vision, and  we  think  fully  warranted  by 
the  facts.  Complaint,  however.  Is  made  a.<« 
to  the  form  of  the  order;  the  company  claim- 
ing that  It  is  so  vague  and  indefinite  that  it 
does  not  inform  the  company  as  to  Jnst 
what  is  required.  The  contention  is  urg«d 
that  by  the  use  of  the  word  "accommoda- 
tions," in  the  clause  "open  its  station  at  the 
town  of  Tres  Piedras  for  the  purpose  of  af- 
fording accommodations  to  the  traveling  pub- 
lic," it  might  mean  that  the  company  was 
to  Install  an  agent  to  sell  tickets,  check  bag- 
gage, and  run  a  bureau  of  information.  A.>: 
we  read  the  order,  however,  we  do  not  so 
understand  the  language  used,  nor  do  we 
think  that  it  Is  obscure  or  uncertain.  It 
simply  directs  the  company  to  open  the 
building  "for  the  accommodation  of  the  trav- 
eling public";  to  open  it  so  that  the  public: 
using  the  road  may  have  shelter.  It  does 
not  direct  the  furnishing  of  accommodations, 
but  the  opening  of  the  building,  so  that  the 
accommodations  will  exist,  viz.,  a  place  to 
await  the  train,  sheltered  from  the  cold  or 
Inclement  weather. 

[S]  More  trouble  exists  in  the  remaining 
part  of  the  order,  "and  provide  suitable 
seats,  fuel  and  water  for  the  comfort  of  the 
passengers."  The  order  made  by  the  Com- 
mission, if  found  to  be  reasonable  and  law- 
ful, is  to  be  enforced  by  this  court  by  "fine, 
forfeiture,  mandamus,  injunction,  and  con- 
tempt or  other  appropriate  proceedings." 
Now  suppose  we  found  this  portion  of  the 
order  to  be  in  compliance  with  the  law,  and 
proceeded  to  enforce  it.  The  company,  claim- 
ing a  compliance  with  the  order,  should  show 
that  it  had  provided  two  seats,  and  had  pro- 
vided a  ton  of  coal  or  a  load  of  wood,  but 
no  stove ;  could  this  court  punish  by  fine,  for- 
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feltare,  or  contempt  for  a  failure  to  comply 
with  the  order?  Who  is  to  determine  what 
number  of  seats  are  sufficient  or  the  kind 
of  seats?  Who  Is  to  say  whether  the  seats 
are  suitable?  While  the  order  directs  the 
furnishing  of  fuel,  it  does  not  require  the 
waiting  room  to  be  heated.  The  court  can 
only  enforce  an  order  which  is  reasonably 
definite  and  certain.  The  company  may  ex- 
ercise Its  best  judgment,  and  yet  be  met  with 
a  new  complaint  and  be  subjected  to  the  bur- 
den of  another  investigation  with  reference 
to  the  same  situation.  The  public  may  se- 
cure an  order  for  certain  accommodations, 
which  will  be  absolutely  fruitless,  because 
of  their  inability  to  secure  Its  enforcement 
This  precedent,  if  established,  would  ulti- 
mately prove  unduly  burdensome  upon  the 
court,  the  Oommlsslon,  the  railroads,  and  the 
people.  In  the  Interest  of  Justice  there 
should  be  an  end  to  litigation.  Mandamus 
does  not  lie  to  compel  the  performance  of 
a  duty  calling  for  the  exercise  of  Judgment 
and  discretion  on  the  part  of  the  person  at 
whose  hands  the  performance  Is  required. 
Spelling,  InJ.  &  Ex.  R.  S  1384. 

As  said  by  the  court  In  the  case  of  Ross 
V.  Butler,  67  Hun,  110,  10  N.  Y.  Supp.  444: 
"The  appellant  has  not  been  directed  to  do 
any  specific  thing,  and,  if  a  commitment  were 
Issued  upon  such  an  order,  it  would  be  im- 
possible for  the  sheriff  to  determine  when 
the  appellant  had  conformed  to  Its  require- 
ments. It  Is  absolutely  clear  that  a  party 
cannot  be  adjudged  to  be  Ifl  contempt  with- 
out definitely  stating  what  he  shall  do  In 
order  to  purge  himself  of  the  contempt"  In 
order  to  be  valid,  binding,  and  enforceable, 
the  order  must  be  reasonably  definite  and 
certain  In  Its  terms  and  requirements.  Rail- 
way Company  t.  People,  20  Colo.  App.  181, 
77  Pac.  1026.  See,  also,  31  Cyc.  61,  where 
It  is  said:  "The  orders  of  the  Railroad  Com- 
mission must  be  definite  and  specific  as  to 
what  is  required  to  be  done  by  the  railroad 
company."  State  v.  CSiicago,  eta,  B.  Co.,  16 
S.  D.  617,  94  N.  W.  406. 

We  think  the  order  In  the  present  case 
should  have  specified  the  number  and  kinds 
of  seats,  and,  Instead  of  requiring  the  fur- 
nishing of  fuel,  should  have  required  the 
station  to  be  comfortably  heated  during  cer- 
tain hoars  previous  to  the  arrival  of  trains. 

A  more  serious  question,  going  to  the  mer- 
its of  the  order.  Is  presented  by  the  second 
requirement  viz.:  "It  is  further  ordered  by 
the  Commission  that  the  Denver  ft  Rio 
Grande  Railroad  Company  maintain  a  rep- 
resentative at  this  station,  whose  duty  It 
shall  be  to  receive  freight  and  properly 
store  the  same  in  freight  station  to  protect 
same  from  pillage  and  the  elements,  and  to 
properly  check  out  such  freight  to  the  right- 
ful owners  when  called  for." 

The  evidence  in  the  record — and  of  course 
we  must  determine  the  reasonableness  and 
lawfulness  of  the  order  solely  upon  such  evi- 
dence— shows  that  when  this  station  was  es- 


tablished, and  for  many  years,  it  continued 
to  be  the  shipping  point  for  Taos,  the  county 
seat  of  Taos  county,  and  the  community 
surrounding  it  While  this  condition  existed, 
the  station  was  very  remunerative,  and  an 
agent  and  the  usual  station  faculties  were 
maintained.  A  few  years  before  the  rail- 
road decided  to  discontinue  the  agent  and 
telegraph  station,  a  new  wagon  road  was 
built  from  Taos  to  ServlUeta,  which  was 
much  shorter  and  easier  of  traveL  The  rail- 
road company  then  established  a  station  at 
the  latter  point,  and  by  far  the  major  por- 
tion of  the  traffic  that  had  hitherto  found 
an  outlet  through  Tres  Fiedras  went  by  Ser- 
vlUeta. Business  at  Tres  Pledras  fell  ofT  to 
such  a  point  that  the  company  decided  that 
it  was  not  warranted  in  continuing  to  keep 
an  agent  at  that  place,  and  accordingly  re- 
moved the  agent,  and  since  December,  1910, 
said  station  has  been  operated  as  a  *l)re- 
pay"  station.  The  railroad  has  continued 
to  stop  Its  trains  at  that  place  for  botb 
freight  and  passengers.  The  business  of  the 
station  for  the  year  1911,  as  shown  by  the 
evidence,  amounted  to:  Passenger  receipts, 
?581.23;  freight  forwarded,  $1,075.81;  frel^t 
received,  $1,850.66 — or  a  total  of  $3,507.70. 
Now  it  is  very  evident  that  the  total  should 
not  be  credited  to  this  station,  because  to 
do  so  would  he  to  deprive  the  stations  from 
which  the  incoming  freight  originated,  and 
the  outgoing  freight  was  received,  of  their 
proper  credit,  and  their  proper  share  of  the 
necessary  expense  In  handling  the  same.  It 
Is  not  clear  whether  the  passenger  receiitts 
were  all  derived  from  outgoing  passengers; 
therefore  we  will  not  consider  them  In  the 
division  of  business,  but  will  presume  that 
they  were  properly  all  credited  to  this  sta- 
tion. Should  we  divide  equally,  the  Incom- 
ing and  outgoing  freight,  between  this  sta- 
tion and  the  stations  of  Its  origin  or  des- 
tination, we  find  that  this  station  should  only 
be  credited  with  the  sum  of  $2,044.46,  which 
Included  the  passenger  receipts,  for  the  pur- 
pose of  arriving  at  the  question — U  it  be 
material — as  to  whether  the  earnings  of  the 
station  Justify  the  requirement  for  the  main- 
tenance of  an  agent  The  undisputed  evi- 
dence shows  that  It  will  cost  the  railroad 
company  $76  per  month  to  maintain  an 
agent  at  this  place,  who  Is  not  also  a  tele- 
graph operator,  and,  as  the  Commission  did 
not  require  the  agent  to  be  an  operator,  we 
will  assume  that  that  sum  would  be  sufS- 
dent  This  would  require  the  yearly  outlay 
of  $800,  to  which  we  add  the  sum  of  $60, 
snown  to  be  the  added  Incidental  expense  In 
the  way  of  fuel,  etc.  Deducting  this  sum 
from  the  total,  properly  creditable  to  the 
station.  It  leaves  a  balance  of  but  $1,084.46 
for  this  station  to  oontribate  toward  the 
maintenance  and  operation  of  the  road,  pay- 
ment of  Interest,  and  reasonable  dividends. 
Of  course.  It  goes  without  saying  that,  under 
the  facts  shown  to  exist  in  this  case,  the 
proportion  la  not  reasonably 
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[1, 7]  The  State  Corporation  Commission 
Is  authorized  "to  require  railway  companies 
to  maintain  adequate  depots,  stock  pens,  sta- 
tion buildings,  agents  and  faculties  for  the 
accommodation  of  passengers  and  for  receiv- 
ing and  dellTerlng  freight  and  express,"  and 
such  as  may  be  reasonable  and  just  Now, 
what  are  adequate  facilities?  We  apprehend 
that  It  would  be  a  very  difficult  matter  to 
lay  down  a  role  or  general  definition  that 
would  be  In  any  wise  satisfactory.  "Ade- 
quate facilities"  for  the  accommodation  of 
passengers  and  freight  in  a  city  of  10,000  in- 
habitants, where  a  large  volume  of  business 
was  done,  would  be  one  thing,  while  in  a 
small  country  station,  with  little  business, 
altogether  another.  It  would  not  do  to  say 
that  the  same  facilities  should  be  provided 
at  each  station.  How  then  are  we  to  deter- 
mine what  are  adequate?  Must  we  not  con- 
sider the  volume  of  business,  the  revenue 
derived  by  the  railroad  therefrom,  the  num- 
ber of  people  to  be  accommodated,  the  present 
facilities,  and  all  the  tacts  and  circumstances, 
considering  on  the  one  hand  the  rights  of  the 
stockholders  of  the  railroad  and  on  the  other 
the  rights  of  the  public?  It  would  not  be 
fair  and  Just  to  arbitrarily  require  a  rail- 
road company  to  maintain  a  station  and  fa- 
cilities which  the  business  did  not  Justify,  or 
the  requirements  of  the  people  demand.  The 
Supreme  Court  of  Oklahoma,  in  the  case  of 
St.  Louis  *  S.  F.  R.  Co.  v.  Reynolds,  26  Okl. 
804,  110  Pac.  668,  1.38  Am.  St.  Rep.  10(»,  in 
considering  what  was  meant  by  the  term 
"adequate  facilities,"  says:  "The  term  'ade- 
quate facilities'  is  not  capable  of  exact  defi- 
nition, being  a  relative  term,  and  calls  for 
such  facilities  as  may  be  fairly  demanded , 
regard  being  had  to  the  size  of  such  station 
or  place,  the  extent  of  the  demand  of  trans- 
portation. Its  relative  location  to  other  plac- 
es, the  cost  of  furnishing  additional  accom- 
modations asked  for,  and  all  other  facts 
which  would  have  a  bearing  upon  the  ques- 
tion of  convenience  and  cost."  See,  also, 
Atlantic  Coast  Une  R.  R.  Co.  v.  Wharton 
et  aL,  207  U.  S.  328,  28  Sup.  Ct  121,  52  L. 
Ed.  230.  Of  course.  It  will  not  be  disputed 
that  where,  for  some  exceptional  reasons, 
the  conditions  are  such  as  to  require  the 
maintenance  of  an  agent,  for  the  proper  op- 
eration of  the  road,  or  the  safety  of  the  trav- 
eling public,  or  the  accommodation  of  the 
patrons  of  the  road  residing  at  or  near  a 
station,  the  Commission  has  the  power  to 
make  an  order  so  requiring,  regardless  of 
the  fact  that  the  maintenance  of  such  serv- 
ice may  entail  a  pecuniary  loss  upon  the  rail- 
road. 

But  in  the  case  now  under  consideration 
there  is  no  claim  that  an  agent  is  necessary 
for  the  proper  operation  of  the  trains  run  by 
the  railroad  company,  or  the  safety  of  the 
traveling  public;  indeed,  by  the  terms  of  the 
order  the  agent  is  not  required  to  discharge 
any  duty  toward  passengers  or  the  train 
service.     He  U  required   only   to   "receive 


freight  and  properly  store  the  same  in  freight 
station  to  protect  same  from  pillage  and  the 
elements,  and  to  properly  check  out  such 
freight  to  the  rightful  owners  when  called 
for."  Now  do  the  facts,  as  disclosed  by  the 
evidence,  show  that  It  Is  necessary  to  entail 
an  expense  upon  the  company  of  practically 
one-half  of  the  freight  and  passenger  re- 
ceipts, properly  credited  to  this  station,  for 
such  purpose?  Under  the  present  arrange- 
ments the  train  crew  unload  the  incoming 
freight  and  store  it  In  the  freight  room, 
where  it  is  protected  from  pillage  and  the 
elements ;  the  door  t)eing  locked  and  the  key 
left  with  the  wife  of  the  section  foreman, 
who  Uves  in  the  building.  There  is  no  evi- 
dence showing  that  any  freight  has  ever 
been  damaged  or  injured  by  exposure,  or 
lost  by  pillage.  Indeed,  during  all  the  time 
the  present  arrangements  have  been  in  force, 
but  two  incidents  have  been  recited  when 
any  inconvenience  has  resulted.  Upon  one 
occasion  some  person,  by  mistake,  got  a  box 
of  salt  pork  belonging  to  Mr.  Seward,  and 
upon  another  occasion  a  box  of  cheese ;  but 
Mr.  Seward  suffered  no  loss,  as  the  party 
who  received  the  goods  either  returned  It  or 
paid  for  It. 

No  person,  who  was  ever  a  passenger  up- 
on the  road,  so  far  as  the  evidence  discloses, 
has  made  any  complaint  as  to  the  character 
of  the  accommodations.  No  freight  shipper 
has  complained,  with  the  exception  of  Mr. 
Seward,  who  was  the  only  witness  who  tes- 
tified for  the  complainants.  It  is  true  the 
original  grievance  or  petition  was  signed  by 
a  great  many  people,  but  when  the  time  for 
a  hearing  came,  and  they  had  the  opportu- 
nity in  an  effective  manner  to  give  voice  to 
their  supposed  grievances,  not  one  of  them 
appeared,  except  the  merchant  In  Tres  Hed- 
ras.  Now  the  grievance  of  one  man  is  not 
that  of  the  public.  The  inconveulence  of 
one  man  Is  not  the  Inconvenience  of  the  pub- 
lic, f 

Mr.  Seward's  principal  grievance  was  that, 
since  the  agent  was  discontinued,  the  sta- 
tion was  what  is  known  as  a  "prepay  sta- 
tion";  that  is, 'freight  was  required  to  be 
prepaid  upon  all  goods  ordered  by  him. 
Now,  are  the  inconveniences  of  a  few  ship- 
pers, receiving  freight  upon  which  the  rail- 
road realizes  $1,850  a  year,  sufficient  to  war- 
rant the  railroad  company  in  expending  $960? 
We  do  not  believe  that,  under  the  facts  dis- 
closed by  the  record,  the  requirement  is  rea- 
sonable. As  was  well  said  by  the  Supreme 
Court  of  Louisiana  in  the  case  of  Alorgan's 
L.  &  T.  R.  &  S.  S.  Co.  V.  Railroad  Commis- 
sion, 109  La.  at  page  262,  33  South.  219:  "In 
the  consideration  of  matters  of  comfort  and 
convenience,  the  number  of  persons  who  may 
be  concerned  or  interested  In  some  particular 
matter  at  some  particular  point  enter  as  im- 
portant factors  in  determining  what  is  proper 
to  be  done."  It  might  be  that  the  railroad 
company  could  make  some  arrangement 
whereby  it  could  maintain  a  representative 
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at  tblq  place,  wbo  would  do  all  that  tbe  or- 
der required  done,  at  a  much  less  cost  than 
$960  a  year;  but  the  Commission  has  failed 
to  develop  any  evidence  to  show  such  fact, 
and  we  cannot  go  outside  of  the  record. 

Tbe  Attorney  General  contends,  however, 
.that  upon  the  facts  disclosed  by  the  record 
In  this  case,  the  court,  in  determining  the 
reasonableness  or  unreasonableness  of  the 
order  made  requiring  tbe  maintenance  of  an 
agent,  must  necessarily  presume  that  the  or- 
der is  reasonable  and  Just  because  tbe  rail- 
road company  has  failed  to  introduce  evi- 
dence showing  the  receipts  from  the  opera- 
tion o£  Its  lines  in  New  Mexico,  and  the  ex- 
pense and  the  Just  proportion  of  the  fixed 
charges,  etc.,  upon  the  road;  that,  having 
failed  to  make  such  showing,  tbe  court  must 
presume  that  Its  net  profits  upon  its  lines 
In  New  Mexico  are  sufficient  to  Justify  It  in 
Incnrring  the  increased  expense  at  the  sta- 
tion In  question.  He  evidently  reasons  \ipon 
tbe  theory  upheld  by  the  Supreme  Court  of 
the  United  States  in  the  case  of  Atlantic 
Coast  Line  v.  North  Carolina  Corporation 
Commission,  206  U.  S.  1,  27  Sup.  Ct  585,  51 
1*  Ed.  933,  11  Ann.  Cas.  398,  wherein  the 
court  says:  "As  tbe  duty  to  furnish  neces- 
sary facilities  la  coterminous  with  the  pow- 
ers of  tbe  corporation,  the  obligation  to  dis- 
charge that  duty  must  be  considered  in  con- 
nection with  the  nature  and  productiveness 
of  tbe  corporate  business  as  a  whole,  the 
character  of  the  services  required,  and  the 
public  need  for  its  performance."  In  that 
case  tbe  court  was  considering  an  order  made 
by  the  Corporation  Commission  of  North 
Carolina,  which  was  sustained  by  tbe  Su- 
preme Court  of  the  state,  requiring  tbe  rail- 
road company  to  install  an  additional  pas- 
senger train.  In  order  that  tbe  passengers  on 
Its  lines  could  make  connection  with  another 
road.  Tbe  Supreme  Court  of  the  United 
States,  in  the  case  under  consideration,  dif- 
ferentiates between  an  order  fixing  rates  and 
an  order  requiring  thafurnlshlng  of  a  facility, 
necessarily  required,'in  order  that  tbe  road 
may  carry  out  lbs  absolute  duty  to  the  pub- 
lic. Tbe  court  says:  "The  distinction  be- 
tween an  order  relating  tQ  such  a  subject 
and  an  order  fixing  rates,  coming  within  ei- 
ther of  tbe  hypotheses  which  we  have  stat- 
ed, is  apparent.  This  is  so  because,  as  the 
primal  duty  of  a  carrier  is  to  furnish  ade- 
quate fadUties  to  the  public,  that  duty  may 
well  be  compelled,  although,  by  doing  so,  as 
an  incident  some  pecuniary  loss  from  render- 
ing such  service  may  result  It  follows 
therefore  that  tbe  mere  Incurring  of  a  loss 
from  the  performance  of  such  a  duty  does  not 
in  and  of  Itself  necessarily  give  rise  to  the 
conclusion  of  unreasonableness  under  the 
doctrine  of  Smyth  v.  Ames,  or  under  tbe  con- 
cessions made  In  the  two  propositions  we 
have  stated."  Tbe  court  sustained  the  or- 
der which  required  tbe  railway  company  to 
ran  an  additional  passenger  train,  even 
though  to  do  so  resulted  in  a  daily  loss  to 


the  company  of  $15.  It  Is  true  the  facts  In 
the  case  disclosed  that  the  company  was 
making  a  large  profit  by  its  operation  with- 
in the  state  of  North  Carolina,  and  it  was 
contended  that  tbe  same  rule  should  be  ap- 
plied as  that  applied  in  rate  casos.  Tbe 
court  used  language  that  might  seem  to  Im- 
ply that  If  that  riile  were  appUod  it  would 
be  proper  to  take  into  consideration  the  net 
income;  but,  aa  we  read  the  case,  the  court 
did  not  base  its  decision  upon  the  fact  that 
such  net  income  was  shown,  but  rather  upon 
the  theory  that  it  was  tbe  absolute  duty  of 
the  road  to  provide  sufficient  passenger  and 
freight  trains  for  the  accommodation  of  the 
public,  and  that  tbe  duty  could  be  enforced, 
even  though  as  a  result  a  pecuniary  loss  was 
entailed.  This  is  so,  we  think,  because  it  is 
tbe  primal  and  absolute  duty  of  tbe  railroad 
to  provide  such  faoillties.  Such  is  tbe  very 
purpose  of  its  organization.  It  is  chartered 
for  the  purpose  of  transporting  freight  and 
passengers,  and  so  long  as  it  continues  to 
exercise  its  rights,  under  such  charter,  and 
does  not  elect  to  surrender  up  its  franchise, 
the  performance  of  the  duty  for  which  it 
was  called  into  existence  and  given  its  be- 
ing may  be  enforced,  even  though  such  per- 
formance may  entail  a  pecuniary  loss.  So 
long  as  It  continues  to  exercise  Its  franchise 
rights,  it  cannot  escape  tbe  absolute  duties 
thereby  imposed. 

[8, 9]  Its  ahsolute  duty  Is  to  transport 
freight  and  passengers.  It  is  not  Its  prime 
duty  to  provide  depots,  waiting  rooms,  sta- 
tion agents,  telephone  and  telegraph  facili- 
ties. These  duties  are  only  incidental  to  the 
main  purpose  of  its  organization.  It  might 
discharge  its  absolute  duties  without  any  of 
these  facilities,  by  merely  stopping  its  trains 
at  designated  places  and  loading  and  un- 
loading freight  and  passengers.  When  it  is 
called  upon  to  perform  an  absolute  duty,  of 
course,  the  question  of  expense  cannot  be  con- 
sidered; but,  when  the  duty  is  only  an  In- 
cident to  the  main  duty,  then  the  question 
of  expense  becomes  of  more  importance,  and, 
in  determining  the  quesrton  of  reasonable- 
ness, the  revenue  derived  by  the  company 
from  the  public,  for  whose  accommodation 
the  facility  is  to  be  furnished,  becomes  of 
importance  and  must  be  considered  in  con- 
nection with  the  public  necessity. 

This  distinction  we  think  was  made  more 
manifest  In  tbe  case  of  Mo.  Pac.  Ry.  Co.  v. 
Kansas,  216  V.  S.  262,  30  Sup.  Ct  830,  64 
L.  Ed.  472,  where  the  conrt,  in  sustaining  an 
order  of  the  Kansas  Corporation  Commis- 
sion requiring  the  railroad  company  to  ran 
a  separate  passenger  train,  say:  "But  where 
a  duty  which  a  corporation  is  obliged  to  ren- 
der is  a  necessary  consequence  of  the  ac- 
ceptance and  continued  enjoyment  of  its 
corporate  rights,  those  rights  not  having  been 
surrendered  by  tlie  corporation,  other  consid- 
erations are  in  the  nature  of  things  para- 
mount, since  It  cannot  be  said  that  an  order 
compelling  the  performance  of  sncb  duty  At 
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a  pecuniary  loss  Is  unreasonable.  To  con- 
elude  to  tbe  contrary  would  be  but  to  declare 
tbat  a  cori)orate  charter  was  purely  unilater- 
al, that  te,  was  binding  in  lavor  of  the  cor- 
poration as  to  all  rights  conferred  upon  it 
and  was  devoid  of  obligation  as  to  duties 
Imposed,  eren  although  such  duties  were 
the  absolute  correlative  of  the  rights  con- 
ferred. Was  the  duty  which  the  order  here 
commanded  one  which  the  coriwratlon  was 
under  the  absolute  obligation  to  perform  as 
the  result  of  the  acceptance  of  the  charter 
to  operate  the  road.  Is  then  the  question  to 
be  considered.  It  may  not  be  doubted  that 
the  road  by  virtue  of  the  charter  under 
which  the  branch  was  built  was  obliged  to 
carry  passengers  and  freight,  and  therefore, 
as  long  as  it  enjoyed  Its  charter  rights,  was 
under  the  Inherent  obligation  to  afford  a 
service  for  the  carrying  of  passengers." 

The  same  distinction  U  recognized  by  the 
same  court  in  the  case  of  Oregon  R.  &  N. 
Co.  T.  Falrchlld,  supra,  where  the  court 
say:  "If  the  order  involves  the  use  of  prop- 
erty needed  In  the  discharge  of  those  duties 
which  the  carrier  is  bound  to  perform,  then, 
upon  the  proof  of  the  necessity,  the  order 
win  be  granted,  even  though  'the  furnishing 
of  such  necessary  facilities  may  occasion  an 
Incidental  pecuniary  loss.'  But  even  then 
the  matter  of  expense  is  'an  important  cri- 
terion to  be  taken  into  view  in  determining 
the  reasonableness  of  the  order.'  Atlantic 
Coast  Line  B.  B.  v.  North  Carolina  Commis- 
sion, 206  U.  8.  1,  27  [27  Snp.  Ct.  685,  SI  L. 
Ed.  033,  11  Ann.  Gas.  388];  Missouri  Pacific 
Ry.  T.  Kansas,  216  U.  S.  262  [30  Sup.  Ct 
330,  54  L.  Ed.  472].  Where,  however,  the 
proceeding  Is  brought  to  compel  a  carrier 
to  furnish  a  facility  not  included  wltliln  its 
absolute  duties,  the  question  of  expense  is 
of  more  controlling  Importance.  In  deter- 
mining the  reasonableness  of  such  an  order, 
the  court  must  consider  all  the  facts — ^tbe 
places  and  persons  Interested,  the  volume  of 
business  to  be  afTected,  the  saving  in  time 
and  expense  to  the  shippw,  as  against  the 
cost  and  loss  to  the  carrier.  On  a  considera- 
tion of  such  and  similar  facts,  the  question 
of  public  necessity  and  the  reasonaUoieiB 
of  the  order  must  be  determined." 

[10-12]  The  Constitution  does  not  confer 
upon  the  Corporation  Commission  the  right 
to  arbitrarily  establish  a  station  or  to  re- 
quire a  station  agent  regardless  of  the  ex- 
pense entailed  upon  the  company,  or  the  ben- 
efit to  be  derived  by  the  public.  It  is  only 
authorized  to  make  such  an  order  In  this 
regard,  as  "the  public  InterestA  demand,  and 
as  may  be  reasonable  and  jusL"  It  is  not 
to  consider  alone  the  interests  of  the  public 
affected,  by  the  order,  but  must  determine 
whether  or  not,  taking  into  consideration 
both  the  interests  of  the  public  and  the  ex- 
pense entailed  upon  the  railroad  company, 
the  order  Is  Just  and  reasonable.  Of  course, 
were  the  question  involved  in  this  case  of 
131P.-63 


the  safety  or  expedition  In  the  (V>eratlon  of 
trains,  or  the  performance  of  an  absolute 
duty,  a  different  proposition  would  be  in- 
volved ;  but  these  questions  are  not  involved. 

Suppose  for  Instance,  the  railroad  compa- 
ny had  Introduced  proof  as  to  Its  earnings  in 
New  Mexico,  and  It  was  shown  that  the  rail- 
road company  was  earning  a  net  return  of, 
say,  10  per  cent  over  and  above  all  operat- 
ing expenses,  would  that  fact.  In  and  of  it- 
self, authorize  the  Corporation  Commission 
to  require  the  installation  of  a  service  at  a 
station  not  reasonably  warranted  by  the 
business  which  the  station  produced  or  re- 
quired by  the  public  necessities?  A  little 
consideration  of  the  question  will  demon- 
strate clearly,  we  think,  the  fallacy  of  such 
argument  Suppose,  for  Instance,  that  it 
was  a  fact  that  the  railroad  company  in 
New  Mexico  was  earning  10  per  cent  net, 
after  making  all  proper  deductions  from  its 
receipts;  the  Corporation  Commission,  in  view 
of  this  large  net  revenue,  and  following  the 
theory  suggested  by  the  Attorney  General, 
could  require  the  installation  of  stations^ 
agents,  and  facilities  at  divers  places  along 
the  line  of  its  road  where  the  receipts  did 
not  fairly  warrant  the  service,  or  the  public 
necessities  require,  thereby  entailing  upon 
the  company  such  an  expense  that  its  net 
earnings  were  reduced  to,  suppose,  6  per 
cent  per  annum,  which  we  will  assume  for 
the  purpose  of  Illustration  would  be  a  fair 
return  upon  the  property,  and  below  which 
the  Corporation  Commission  would  have  no 
right  to  reduce  Its  earnings.  The  maximum 
passenger  fare  in  New  Mexico  as  fixed  by 
statute  is  6  cents  per  mile,  and  suppose,  for 
illustration,  that  the  company  is  charging 
the  maximum  amount  of  fare  allowed  by 
law,  if  the  Corporation  Commission  Is  to  be 
permitted,  so  long  as  the  earnings  upon  the 
present  rate  of  fares  and  charges  show  a 
net  return  above  6  per  cent,  to  require  facil- 
ities at  a  station  not  warranted  by  the  busi- 
ness; how  would  it  eve^be  possible  for  the 
people  of  New  Mexico  to  secure  a  reduc- 
tion In  fares  and  charges?  To  sanction  such 
a  policy  would  be  to  impose  an  unjust  bur- 
den upon  the  patrons  of  larger  stations, 
whose  receipts  will  be  required  to  help  make 
up  the  deficit  caused  by  the  smaller  statlona 

As  said  by  the  Supreme  Court  of  Oklaho- 
ma in  the  case  of  C,  R.  I.  &  P.  R.  R.  Go.  v. 
State  et  aL,  24  OkL  370,  103  Pac.  617,  24 
L.  R.  A.  (N.  8.)  393:  "Where  the  recelpte  of 
such  stations  will  not  Justify  the  Installation 
of  such  service,  tliere  being  eliminated  the 
question  of  the  safety  or  expedition  in  the 
operation  of  trains,  it  would  be  unreason- 
able to  require  such  service  to  be  Installed 
creating  a  deficit  at  such  station  to  be  borne 
by  the  receipts  at  a  larger  station,  except  In 
exceptional  Instances.  The  patrons  of  a 
large  station,  after  the  expenditures  for  the 
reasonable  maintenance  of  the  station  and 
the    proper    contribution    towards    malnte- 
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nance,  equipment,  and  operation  ofl  the  line, 
and  the  paying  of  a  reasonable  dividend  on 
the  InveBtinent,  are  entitled,  If  It  be  reason- 
ably practicable,  to  a  reduction  In  rates;  and, 
except  as  stated,  it  is  unreasonable  and  on- 
Just  to  require  the  large  stations  to  con- 
tribute to  pay  deficits  at  small  stations." 

And  the  same  court,  in  the  case  of  St. 
Louis  &  S.  F.  R.  Ca  r.  Newell,  25  OkL  602, 
106  Pac.  818,  say:  "But  the  facilities  afford- 
ed at  any  station  to  the  general  public  must 
in  a  measure  be  commensurate  with  the  pat- 
ronage and  receipts  from  that  portion  of  the 
inibllc  to  whom  the  service  is  rendered. 
Otherwise,  not  only  would  an  Injustice  be 
done  the  railroad  company,  which  would  be 
required  to  furnish  the  services  at  a  flnan- 
elal  loss,  but  the  other  portions  of  the  gener- 
al iwtronlzlng  public  would  be  required  to 
pay  an  additional  charge  for  the  service  ren- 
dered to  them,  over  and  abore  that  neces- 
sary to  pay  the  expenses  of  such  services, 
and  a  t&lr  and  reasonable  dividend  on  the 
investment  of  the  railway  company,  in  order 
to  make  up  the  deficit  for  the  additional  serv- 
ices required  at  such  places." 

Applying  the  facts  to  the  principles  above 
enunciated,  It  does  not  appear  that  the  or- 
der made,  requiring  the  maintenance  of  an 
agent  at  this  station  at  the  annual  charge 
shown,  is  reasonable  and  Just,  and  as  the 
duty  Is  imposed  upon  the  court  to  determine 
the  reasonableness  and  Jastness  of  the  order 
upon  the  evidence  in  the  record,  we  must  de- 
dine  to  enforce  the  order. 

The  third  provision  of  the  order  was  as 
follows :  "It  Is  further  ordered  by  the  Com- 
mission that  some  adequate  means  of  com- 
munication be  maintained  at  this  station  for 
the  purpose  of  obtaining  information  as  to 
the  running  of  trains;  whether  this  be  by 
telephone  or  telegraph  is  left  to  the  discre- 
tion of  the  company." 

The  evidence  discloses  that  there  are  but 
two  trains  a  day  jjperated  upon  this  road; 
one  going  north,  and  the  other  south.  The 
train  going  north  is  usually  on  time,  while 
the  one  running  south  is  frequently  late. 
But  the  passenger  receipts  from  this  station, 
as  disclosed  by  the  record,  are  but  $581.23  a 
year.  To  maintain  an  agent  who  Is  a  tele- 
graph operator  would  require  an  additional 
charge  of  (20  a  month,  or  an  annual  charge 
of  $240,  almost  50  per  cent  of  the  receipts 
from  this  portion  of  the  traffic.  If  it  be  con- 
tended that  it  is  optional  with  the  company 
to  Install  telephone  facilities,  the  answer  is 
that  there  la  no  proof  in  the  record  showing 
the  cost  of  installing  this  service.  The  court 
cannot  speculate  as  to  the  probable  cost,  but 
It  Is  the  duty  of  the  Commission  to  present 
evidence  as  to  all  such  facts,  so  that  the 
court  will  be  enabled  to  determine  therefrom 
the  reasonableness  and  Justness  of  the  or- 
der. If  It  be  true  that  the  telephone  service 
could  be  installed  for  a  reasonable  amount. 


then  an  order  so  requiring  would  probably 
be  Just  and  proi>er.  Certainly  it  would  not 
be  reasonable  to  require  the  Installation  ot 
telegraph  service  for  the  purpose  of  bulletin- 
ing trains  where  the  cost  of  such  servles 
would  be  out  of  i>roportlon  to  the  revenue 
derived  from  that  portion  of  the  traveling 
public  to  be  benefited  thereby.  The  position 
of  the  court  is  fully  supported  by  the  adju- 
dicated cases  upon  the  proposition.  See  St. 
Louis  &  S.  F.  R.  R.  Co.  v.  Newell,  supra ;  O., 
B.  I.  ft  P.  B.  R.  Co.  T.  State,  supra. 

For  the  reasons  stated,  the  court  must  re- 
fuse to  enforce  the  order  made  by  the  Com- 
mission, and  the  cause  Is  remanded  to  tb« 
Corporation  Commission  for  further  pro- 
ceedings should  it  so  elect.  In  accordance 
with  this  opinion. 

BANNA  and  PARKER,  JJ.,  concur. 

(17  N.  M.  809) 

'AMES  T.  ROBERT,  f 

(Supreme  Court  of  New  Mexico.    April  10, 
1913.) 

(8vIUbu4  ly  th«  Court.) 

1.  MoKTOAoxB    (I   134*)    —   Debcbiptioit   or 
Pbopebtt. 

Where  a  mortgage  deed  is  made,  specifical- 
ly describing  certain  real  estate,  and  such  de- 
scription concludes  with  the  words,  "and  all 
other  real  estate  which  we  may  own  in  Chaves 
county.  New  Mexico,  or  have  an  interest  in," 
nothing  passes  under  such  concluding  clause, 
except  such  property  as  is  then  vested  in  gran- 
tors by  legal  title. 

(Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  I  254;  Dec.  Dig.  {  134.*] 

2.  MORTOAQEB    (§   163*)— MoBTOAQBB  AS  BONA 
FiDB    FuBCnASEB— PSIOBITT  OP  RECORD. 

A  deed  ot  land,  though  not  recorded.  Is 
good  as  between  grantor  and  grantee  and  divests 
the  title  of  the  former,  so  that  it  does  not  pass 
to  a  subsequent  grantee  or  mortgagee,  who  take* 
a  conveyance  only  of  the  estate  which  belongs 
to  the  grantor  at  the  time  of  the  grant 

[Ed.  Notsw — For  other  cases,  see  Mortgages, 
Cent  Dig.  {|  368-379;  Dec.  Dig.  {  163.*] 

Appeal  from  District  Oonrt,  Chaves  Coun- 
ty; McGlure,  Judge. 

Action  by  Ben  Ames  against  Sallie  T*. 
Robert.  Judgment  for  plaintiff,  and  defend- 
ant appeals. '  Affirmed. 

On  or  about  August  7,  1911,  appellee  en- 
tered into  a  contract  with  Aona  P.  Suther- 
land and  her  husband  for  the  purchase  ot 
certain  real  estate  In  Chaves  county,  N.  M. 
On  the  15th  day  of  August  thereafter,  the 
Sutherlands  executed  a  warranty  deed  to 
said  real  estate,  and  the  deed  and  contract 
were  placed  in  escrow.  The  trial  court  found 
that  the  deed  was  delivered  to  aK>ellee  about 
January  15,  1912,  and  that  appellee  liad  en- 
tered Into  possession  of  the  real  estate  inlor 
to  January  1,  1912.  On  January  27,  1912, 
Anna  P.  Sutherland  and  her  husband  exe- 
cuted and  delivered  to  Wm.  J.  Chisnm  a 
mortgage  deed  to  secure  the  payment  of  the 
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sum  of  |i;280,  whidi  mor^a«e  deed  convey- 
ed certain  real  estate,  gpedfleally  described 
In  said  mortgage,  and  all  other  estate  which 
said  mortgagors  owned  at  said  time  In 
CSiaTes  county,  N.  M^  or  In  which  they  had 
an  Interest  at  said  time.  At  the  time  of  the 
execution  of  the  mortgage  by  the  Suther- 
lands,  appellee  had  not  recorded  the  deed 
to  him  from  the  Butherlands,  and  the  real 
estate  described  In  the  deed  to  appellee  was 
not  specifically  described  In  the  mortgage 
deed  executed  by  the  Sntherlanda  to  Chisum, 
and  was  not  Included  therein,  unless  by  the 
clause,  "and  all  other  real  estate  which  we 
may  own  in  Chaves  county,  New  Mexico,  or 
have  an  interest  In."  Some  time  In  March 
following  Chisum  assigned  the  note  and 
mortgage  executed  to  blm  by  the  Sutherlands 
to  the  appellant,  and  she  claimed  that  the 
land  deeded  to  appellee  was  Included  In 
and  covered  by  the  terms  of  the  mortgage 
deed  so  held  by  her.  To  remove  this  cloud 
and  quiet  his  title  appellee  Instituted  this  ac- 
tion. Wm.  J.  Chisum  was  joined  with  appel- 
lant as  a  party  defendant,  but  he  filed  a 
disclaimer.  Appellant  filed  an  answer,  set- 
ting up  her  mortgage  deed,  and  alleged  that 
It  was  a  Hen  upon  the  real  estate  claimed 
by  appellee  under  said  deed.  A  trial  was 
had  before  the  court,  and  findings  of  fact 
were  made  and  judgment  rendered  for  ap- 
pellee quieting  his  title  as  against  said  mort- 
gage. Prom  such  Judgment  tills  appeal  is 
prosecuted. 

D.  W.  Elliott,  of  Boswell,  for  appellant 
Retd  ft  Hervey  and  Tomlinson  IV>rt,  aU  of 
RoBwell,  for  appellee. 

ROBERTS,  O.  J.  (after  stating  the  tacts 
as  above).  The  trial  court  in  this  case  made 
findings  of  fact  in  accord  with  the  preceding 
statement  of  facts,  and,  as  such  facts  so 
found  are  supported  by  suflSdent  evidence, 
such  findings  will  not  be  disturbed  by  this 
court  Carpenter  v.  Undauer,  12  N.  M.  388, 
78  Pac.  67.  This  being  true,  it  is  only  neces- 
sary for  this  court  to  consider  one  proposi- 
tion, viz.:  Were  the  lands  embraced  in  the 
deed  to  Ames  covered  by  the  description  of 
the  real  estate  mortgaged  to  Chisum,  under 
which  mortgage  appellant  claims?  The  mort- 
gage contains  a  specific  description  of  cer- 
tain real  estate  and  concludes  the  descrip- 
tion with  this  clause:  "And  all  other  real 
estate  which  we  may  own  in  Chaves  county. 
New  Mexico,  or  have  an  interest  in."  It  is 
not  contended  by  appellant  that  the  prop- 
erty described  in  Ames'  deed  is  covered  by 
the  real  estate  spedflcally  described  in  the 
mortgage,  but  the  contention  is  made  that 
this  clause  is  broad  enough  to  cover,  and 
does  embrace,  the  land  deeded  to  Ames. 
Ames  not  having  recorded  his  deed  at  the 
time  of  the  execution  of  the  mortgage,  had 
the  mortgage  spedflcally  described  the  real 
estate  theretofore  conveyed  to  him,  title  to 
tbe  leai  evUiW  wvuld  Imve  iwsiied  under 


such  mortgage,  in  the  absence  of  a  showing  of 
knowledge  of  the  existence  of  such  unrecord- 
ed deed  on  the  part  of  the  mortgagee^ 

[1]  It  is  conceded  without  question  that 
ordinarily  a  general  description  of  "all  my 
property,"  or  "all  the  property  I  own,"  in 
a  specific  location  is  good  as  to  any  property 
owned  by  the  grantor,  which  is  embraced  in 
the  terms  of  the  general  grant  The  cardi- 
nal rule  that  the  intention  of  the  parties,  as 
gathered  from  the  instrument,  should  pre- 
vail in  the  construction  of  the  contract  is 
equally  applicable  to  deeds.  It  would  there- 
fore seem  that  the  words,  "or  have  an  in- 
terest in,"  would  by  the  very  terms  of  the 
instrument  indicate  a  clear  intention  not  to 
convey  more  than  the  grantor's  interest  in 
any  property  that  might  be  conveyed  under 
this  general  clause.  Grants  under  general 
words  like  the  above  are  not  effective  upon 
the  idea  that  the  description  in  the  instru- 
ment is  sufficient  in  Itself  to  convey  any- 
thing, but  by  the  application  of  the  rule  "Id 
certum  est  quod  certum  reddi  potest"  the 
grantee  is  permitted  to  apply  such  descrip- 
tion by  aliundl  evidence  to  any  property  that 
its  terms  may  include.  But  this  does  not 
mean  that  the  presumption  of  title,  as  shown 
by  the  record,  would  be  the  only  proof  or  lim- 
it the  proof  to  anch  facts  as  the  record  shows. 
In  such  a  case,  such  record  proof  would  raise 
a  mere  rebuttable  presumption,  and  the  ques- 
tion of  the  grantor's  title  would  be  determin- 
ed by  all  the  facts  relative  thereto.  The  rule 
1b  very  difFerent  where  the  terms  of  the  de- 
scription of  itself  defines  the  property  con- 
veyed, for  in  such  a  case  we  do  not  have  to 
go  beyond  the  record  to  determine  these 
facts.  But  where  the  property  conveyed  is 
described  in  general  terms,  as  in  this  case, 
the  deed  upon  its  face  shows  that  we  must 
look  to  extraneous  evidence  and  facts  to  ap- 
ply such  description  to  the  property  con- 
veyed. To  grantee  by  its  very  terms  it  11m" 
its  its  description  to  whatever  real  estate 
grantor  might  own,  or  ^-grantor's  interest 
in  real  estate  in  Chaves  totinty,  N.  M. 

"Where  a  contract  for  the  sale  and  con- 
veyance of  lands  remains  executory,  and  no 
deed  has  passed,  each  of  the  parties  has  an 
interest  in  the  premises  which  may  be  made 
the  subject  of  a  mortgage.  A  mortgage  by 
the  vendor  in  such  circumstances  will  pass 
to  the  mortgagee  exactly  the  rights  which 
remain  in  the  vendor  and  no  others."  27 
Cyc.  1037.  It  is  clear  that  under  this  rule 
the  general  words  of  conveyance  could  not 
be  construed  to  include  any  property  in 
which  the  mortgagor  had  no  interest,  such 
as  tliat  conveyed  by  deed  to  Ames.  In  this 
case,  from  the  findings  of  the  court  it  ap- 
pears that  the  deed  had  been  delivered,  but 
was  unrecorded  when  the  mortgage  was  giv- 
en. This  being  true,  the  mortgagor  had  no 
interest  in  the  land  included  in  Ames'  deed 
at  the  time  of  the  execution  of  the  mortgage, 
and  the  mortgagee  therefore  could  not  claim 
a  lien  on  the  laud  cuuve/ed  to  Amea, 
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[2]  Tn  Jamaica  Pond  Aqueduct  Corpora- 
tion ▼.  Chandler,  9  Allen  (Mass.)  168,  It  was 
beld:  "A  release  of  all  tbe  grantor's  prop- 
erty, estates,  rights  and  privileges,  without 
further  description,  will  not  include  land 
previously  conveyed  by  him  by  an  unrecord- 
ed deed,  although  the  grantee  had  no  knowl- 
edge of  the  existence  thereof."  In  the  opin- 
ion In  this  case,  Blgelow,  C.  J.,  said:  "When 
a  deed  Is  made  of  all  a  grantor's  real  estate, 
without  description,  nothing  passes  except 
such  property  as  is  then  rested  in  him  by  a 
legal  title.  A  deed  of  land,  though  not  re- 
corded. Is  good  as  between  grantor  and  gran- 
tee and  divests  the  title  of  the  former,  so 
that  It  does  not  pass  to  a  subsequent  gran- 
tee who  takes  a  conveyance  only  of  the  es- 
tate which  belongs  to  the  grantor  at  the 
time  of  the  grant."  See,  also,  Adams  v. 
Cuddy,  13  Pick.  (Mass.)  460,  25  Am.  Dec.  330; 
Chaffln  V.  Chaffin,  4  Gray  (Mass.)  280.  There- 
fore, In  no  view  of  the  case  was  the  mort- 
gage of  appellant  a  charge  upon  the  land 
conveyed  to  Ames. 

Appellant  cites  numerous  authorities  in 
support  of  the  proposition  that  a  description 
in  a  mortgage  worded  as  "all  the  property 
of  the  mortgagor  In  a  certain  place"  creates 
a  lien  on  all  tbe  property  owned  by  auch 
mortgagor  In  that  place.  This  is  a  correct 
statement  of  the  rule  but  docs  not  apply  In 
this  case  because  of  tbe  fact  that  the  mort- 
gagors, under  whom  appellant  dlalms,  did 
not  own  the  land  In  question  at  the  time  of 
the  execution  of  the  mortgage. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  lower  court  is  affirmed,  and  it  Is 
so  ordered. 

BANKA  and  PARKER,  JJ.,  concur. 


07  N.  M.  616) 

ANDREWS  V.  FRENCH  et  aL 

(Supreme   Court   ^^New    Mexico.     April  10, 
^913.) 

(ByUabtu  by  the  Court.) 

1.  Dismissal  and  Nonsuit  ({  12*)— Voloh- 

TABY    DlSlUSSAI/— lUCHT. 

A  party  usually  has  the-  right  to  discon- 
tinue any  action  or  proceeding  institated  by 
him,  unless  substantial  rights  of  other  parties 
have  accrued  and  injustice  will  be  done  by  per- 
mitting tbe  discontinuance. 

IKd.   Note. — For   other   cases,    see   Dismissal 
and  Nonsuit,  Cent  Dig.  {  27;   Dec.  Dig.  {  12. •] 

2.  DisJiissAi,  AND  Nonsuit  (I  15*)— Volun- 
tary OisMissAL— Discretion. 

While  such  dismissal  must  be  by  order  of 
the  court,  and  tbe  court  has  a  discretionary 
control  over  its  orders  and  decrees,  if  no  facts 
appear  which  show  that  such  dismissal  will  vio- 
late any  of  the  rights  or  interests  of  t)ie  ad- 
verse party,  a  refusal  of  leave  becomes  merely 
arbitrary  and  without  any  basis  upon  which 
discretion  can  rest. 

[Ed.   Note. — For  other   cases,    see   IMsmissal 
aad  Nonsuit,  Cent  Dig.  {  31 ;  Dec  Dig.  |  15. *J 


8.  Dismissal  aito  Nontevrt  (|  12*)— Toluh- 

TABT— RlOHT— RBFERENOE. 

Where  a  party  files  a  claim  with  the  ref- 
eree, in  accordance  with  tbe  provisions  of  sec- 
tion 82  of  chapter  79,  S.  L.  1905,  and  demands 
that  a  jury  decide  thereon,  and  snch  claim  is 
certified  to  the  district  court  for  trial,  as  re- 
quired by  said  section,  the  claimant  has  a  right 
to  discontinue  said  proceeding,  in  tbe  absence 
of  any  showing  that  such  discontinuance  will 
violate  or  prejudice  the  rights  or  interests  of 
other  interested  parties. 

[Bd.  Note. — ^For  other  cases,  see  Dismissal 
and  Nonsuit  Cent  Dig.  {  27 ;  Dec  Dig.  |  12.*] 

Appeal  from  District  Court,  Dona  Ana 
County;   Parker,  Judge. 

Claim  by  T.  W.  Andrews  against  Frank  T. 
French,  receiver,  and  another.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed and  remanded,  with  directions. 

Upon  proceedings  Instituted  by  a  creditor, 
under  chapter  79,  S.  L.  1905,  tbe  Stephenson- 
Bennett  Consolidated  Mining  Company  was 
adjudged  to  be  insolvent,  and  the  usual  de- 
cree in  such  cases  was  entered,  and  Frank 
T.  French  was  appointed  receiver.  Appel- 
lant filed  a  claim  against  said  corporation 
with  the  referee,  in  accordance  with  the 
provisions  of  section  82  of  said  chapter,  and 
demanded  that  a  Jury  decide  thereon.  The 
claim  was  certified  to  the  district  court,  the 
Issues  were  made  up,  and  the  case  was  called 
for  trial.  Prior  to  the  introduction  of  any 
testimony,  the  appellant,  plaintiff  in  the  low- 
er court,  moved  to  dismiss  said  cause  with- 
out prejudice.  The  motion  was  overruled 
and  appellant  excepted.  Thereupon  the  evi> 
dence  of  plaintiff  waa  taken,  upon  the  con- 
clusion of  which  the  defendants  moved  for 
Judgment;  the  motion  was  sustained;  and 
a  decree  was  entered  for  the  defendants, 
from  which  Judgment  this  appeal  la  prose- 
cuted. 

Adrian  F.  Sherman,  of  Kansas  City,  Mo., 
and  Bonham  &  Reber,  of  Las  Cmces,  for  ap- 
pellant Holt  &  Sutherland  and  M.  B. 
Thompson,  all  of  Las  Cruces,  for  appellees. 

ROBERTS,  O.  J.  (after  statins  the  facta 
as  above).  Several  errors  yre  complained 
of;  but  in  the  view  we  take  of  the  case  it 
will  only  be  necessary  to  consider  the  ac- 
tion of  the  court  in  overruling  the  plain- 
tiff's motion  to  dismiss  the  cause,  as  the 
decision  of  tbat  question  will  be  conclusive 
of  tbe  case. 

[1,  2]  A.party  usually  has  the  right  to  dis- 
continue any  action  or  proceeding  institut- 
ed by  him,  unless  substantial  rights  of  other 
parties  have  accrued  and  injustice  will  be 
done  them  by  permitting  the  discuntinuance. 
While  such  dismissal  must  be  by  order  of 
tbe  court,  and  the  court  has  discretionary 
control  over  its  orders  and  decrees,  if  no 
facts  appear  which  show  that  such  dismissal 
will  violate  any  of  the  rights  or  interests  of 
the  adverse  party,  a  refusal  of  leave  bet.-omes 
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merely  arbitrary  and  without  any  basis  upon 
which  discretion  can  rest  Matter  of  Peti- 
tion of  BuUer,  101  N.  T.  SOT,  4  N.  E.  618. 
See,  also,  Wlnans  v.  Winans,  124  N.  T.  140, 
26  N.  E.  293.  And  the  object  of  the  plaintiff 
In  asking  for  the  dismissal  ia  of  no  concern 
to  the  court.  Banks  v.  Uhl,  0  Neb.  145.  The 
same  rule  seeras  to  be  applied  in  equity  cas- 
es, where  no  cross-bill  has  been  filed.  Beil- 
ly  ▼.  Rellly,  139  111.  180,  28  N.  B.  960.  By 
section  2908,  R.  S.  1897,  it  is  provided:  "Any 
cause  pending  in  any  court  of  this  territory 
may  be  dismissed  by  the  plaintiff  in  said 
cause,  at  his  costs,  at  any  time  before  the 
same  is  submitted  to  the  Jury  in  causes  tried 
by  the  jury,  or  before  Judgment  has  been 
rendered  in  causes  tried  by  the  court" 

[S]  Appellee  contends,  however,  that  tills 
is  a  special  statutory  proceeding  and  Is  not 
governed  by  the  general  rule  or  the  statute 
Just  quoted.  It  is  a  statutory  proceeding, 
true,  but  it  is  conducted  as  an  ordinary  ac- 
tion at  law  and  is  triable  in  the  same  man- 
ner. The  statute  does  not  undertake  to  pre- 
scribe a  different  rule  of  practice,  relative 
to  such  causes,  after  they  are  certified  to  the 
district  court  Appellees  have  failed  to  point 
out  how  any  of  their  rights  would  have  been 
Jeopardized  by  a  dismissal,  or  any  injustice 
done  them  thereby. 

Under  section  81  of  said  chapter  79,  supra, 
the  court  has  the  right  to  limit  the  time 
within  which  creditors  shall  present  and 
make  proof  before  the  referee  of  their  re- 
spectlve  claims  against  the  corporation,  and 
may  bar  all  creditors  and  claimants  failing 
■o  to  do  within  the  time  limited  from  partic- 
ipating in  the  distribution  of  the  assets  of 
the  corporation.  So  long  as  appellant  could 
file  and  make  proof  of  his  claim,  within  the 
time  limited  by  the  court,  no  delay  would  be 
occasioned  in  the  final  settlement  of  the 
estate.  If  he  could  not  refile  his  claim  with- 
in the  limited  time,  such  fact  did  not  con- 
cern the  appellees.  The  statute  above  quot- 
ed says  that  "anv  cause  pending  in  any 
court  •  •  •  may  be  dismissed  b^  the 
plaintiff,  etc"  The  language  is  very  broad 
and  includes  all  cases.  The  right  to  dis- 
miss, however,  is,  of  course,  dependent  upon 
whether  such  dismissal  will  leave  the  de- 
fendant in  the  same  position  as  he  would 
have  stood  if  the  suit  had  not  been  institut- 
ed; he  would  not  have  the  right  where  there 
has  been  a  proceeding  In  the  cause  which 
has  given  the  defendant  a  right  against  the 
plaintiff,  or  an  injustice  would  be  done  the 
defendant  by  the  dismissal, 

"We  think  the  court  erred  in  refusing  to  al- 
low appellant  to  dismiss  the  cause,  and  for 
this  error  the  Judgment  of  the  lower  court 
will  be  reversed  and  the  cause  remanded, 
with  'directions  to  sustain  the  motion  to  dis- 
miss, and  it  is  so  ordered. 

HANNA,  X,  concurring.  PARKER,  J., 
did  not  participate  in  this  opinion. 


(17  N.  M.  est) 
LANIGAN  V.  TOWN  OF  GALLUP  et  aL 

(Supreme   Court  of   New   Mexico.     April   10, 
19ia) 

(Svllalut  hy  ihe  Court.) 

1.  ConsTiTCTioNAi.  I1A.W  (j  31*)— Self-Bxk- 

CUTING      PBOVIBIONS  —  PoWEBS  —  C&IEATINO 

Inubbteoness. 

Sections  12  and  13  of  article  9  of  the  state 
Constitution  do  not  confer  the  power  upon  mu- 
nicipalities to  contract  indebtedness,  independ- 
ent of  legislative  authorization.  In  this  re- 
gard such  sectJons  are  not  self-executing. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  f  32;    Dec.  Dig.  §  31.*] 

2.  Constitutional  Law  (|  29*)— Self-Exec- 
CTOBT  Provision — ^What  Constitutes. 

A  constitutional  provision  is  self -executing 
when  it  take*  immediate  effect,  and  ancillary 
legislation  is  not  necessary  to  the  enjoyment 
of  the  right  given  or  the  enforcement  of  the 
duty  imposed. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  S  82;    Dec.  Dig.  $  29.*] 

3.  Municipal  Cobpobations  (|  918*)— Bonds 
— Vauditt— Pbocedubb. 

Where  the  board  of  trustees  of  a  town,  pro- 
ceeding under  sections  12  and  13  of  article  9 
of  the  Constitution,  held  an  election  to  deter- 
mine the  question  as  to  the  Issuance  of  bonds 
for  the  construction  of  a  system  of  waterworks 
and  sewers,  and  did  not  follow  the  procedure 
required  by  subsection  67,  §  2402,  Comp.  Laws 
1897,  the  bonds  authorizeid  at  such  election  are 
invalid. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporation*.  Cent  Dig.  ${  1919-1923;  Dec 
Dig.  i  918.*1 

4.  MUNICIFIAL  OOBPOBATIONS  (f  957*)— WaTBB 
AND  SEWEB  SYSTSH— LlllITATION  ON  IN- 
DEBTEDNESS. 

The  12-mill  levy  limitation  fixed  by  section 
12  of  article  9  does  not  apply  to  debts  con- 
tracted for  the  purchase  or  construction  of  a 
system  for  supplying  water,  or  for  a  sewer  sys- 
tem, for  cities,  towns,  or  villages. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  If  2015-2022;  Dec. 
Dig.  S  957.*] 

5.  Municipal  Cokpobationb  (I  918*)— Watkb 
AND  Seweb  Ststkm— Bond  Election. 

Cities,  towns,  and  vilU«es  are  not  author- 
ized to  submit  to  the  vote4BC  such  municipality 
the  joint  proposition  of  issuing  bonds  for  the 
double  purpose  of  constructing  a  waterworks 
system  and  building  a  system  of  sewers,  with- 
out providing  for  a  separate  vote  upon  each 
question. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1919-1923;  Dec 
Dig.  {  91&*] 

Appeal  from  District  Court,  McKlnley 
County;  Raynolds,  Judge. 

Action  by  W.  L.  Lanlgan  against  the  Town 
of  GaHup  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded. 

The  town  trustees  of  the  town  of  Gallup, 
McKinley  county,  N.  M.,  by  ordinance  provid- 
ed for  the  submission  to  the  voters  of  said 
town  the  question  of  the  issuance  of  $64,000 
of  waterworks  and  sewer  bonds,  for  the  pur- 
pose of  constructing  and  erecting  a  system  of 
waterworks  and  sewers.  The  proposed  issue 
of  bonds  was  authorized  by  the  vote  of  the 
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taxpaying  electors  of  said  town,  and  there- 
after, by  ordlBance,  the  town  trustees  pro- 
vided for  the  sale  of  the  bonds  to  the  high- 
est bidder.  The  bonds  were  sold,  and  the 
town  trustees  were  proposing  to  Issue  $50,000 
of  said  bonds,  when  the  present  action  was 
instituted  in  the  court  below  to  enjoin  the 
town  officers  from  so  doing.  The  lower  court 
refused  to  restrain  the  issuance  of  said  bonds 
and  dismissed  the  complaint  upon  the  merits, 
from  which  judgment  this  appeal  is  prose- 
cuted. 

John  A.  Young,  of  Gallup,  for  appellant 
A.  T.  Hannett,  of  Gallup,  and  F.  WUliam 
Kraft,  of  Chicago,  111.,  for  appellees. 

ROBERTS,  G.  J.  (after  stating  the  facts  as 
above).  Subsection  67,  i  2402,  C.  L.  1897,  con- 
fers upon  cities  and  towns  the  power  to  erect 
and  operate  waterworks,  sewers  and  sewer 
systems,  and  other  public  utilities,  and  spe- 
cifically provides  the  procedure  by  which  the 
question  of  incurring  an  Indebtedness  there- 
for shall  be  submitted  to  a  vote  of  the  elec- 
tors of  such  city  or  town.  Provision  is  also 
made  for  the  issuance  and  sale  of  the  bonds 
as  evidence  of  such  indebtedness,  and  the  levy 
of  a  tax  to  provide  for  the  payment  of  the 
principal  and  Interest  of  the  bonds  author- 
ized. 

The  state  Constitution  adopted  in  1911, 
and  under  which  New  Mexico  was  admitted 
a9  a  state  in  January,  1912,  by  sections  12 
and  13  of  article  9,  provides  as  follows: 

"Sec.  12.  No  city,  town  or  village  shall 
contract  any  debt  except  by  an  ordinance, 
which  shall  be  Irrepealable  until  the  Indebt- 
edness therein  provided  for  shall  have  been 
fuUy  paid  or  discharged,  and  which  shall 
specify  the  purposes  to  which  the  funds  to 
be  raised  shall  be  applied,  and  which  shall 
provide  for  the  levy  of  a  tax,  not  exceeding 
twelve  mills  on  the  dollar  upon  all  taxable 
property  within  m^  city,  town  or  village, 
siUHcient  to  pay  the'interest  on,  and  to  ex- 
tinguish the  principal  of,  such  debt  within 
fifty  years.  The  proceeds  of  such  tax  shall 
be  applied  only  to  the  payment  of  such  in- 
terest and  princlpaL  No  such  debt  shall  be 
created  unless  the  question  of  incurring  the 
same  shall,  at  a  regular  election  for  coun- 
cilmen,  aldermen  or  other  officers  of  such 
city,  town  or  village,  have  been  submitted 
to  a  vote  of  such  qualified  electors  thereof 
as  have  paid  a  property  tax  therein  during 
the  preceding  year,  and  a  majority  of  those 
voting  on  the  question,  by  ballot  deposited  in 
a  separate  ballot  box,  shall  have  voted  In 
favor  of  creating  such  debt 

"Sec.  13.  No  county,  city,  town  or  village 
shall  ever  become  indebted  to  an  amount  In 
the  aggregate,  including  existing  indebted- 
ness, exceeding  four  per  centum  on  the  value 
of  the  taxable  property  within  such  county,' 
city,  town  or  village,  as  shown  by  the  last 
preceding  assessment  for  state  or  county  tax- 
es; and  all  bonds  or  obligations  issued  In  ex- 


cess of  such  amount  shall  be  void:  Provided, 
that  any  dty,  town  or  village  may  contract 
debts  in  excess  of  such  limitation  for  the  con- 
struction or  purchase  of  a  system  for  supply- 
ing water,  or  for  a  sewer  system,  for  such 
dty,  town  or  village." 

All  proceedings  looking  to  the  Issuance  of 
the  bonds  in  question  were  bad  after  the 
adoption  of  the  Constitution  and  the  admis- 
sion of  New  Mexico  as  a  state.  No  attempt 
was  made  by  the  town  trustees  to  comply 
with  the  requirements  of  subsection  67  of 
secUon  2402,  C.  L.  1897,  but  it  appears  that 
they  assumed  that  the  provisions  of  the  Con- 
stitution, above  quoted,  were  self-executing 
and  repealed  all  of  subsection  67. 

[1]  The  first  question,  therefore,  which 
presents  itself  for  determination  is  whether 
the  above  provisions  of  the  Constitution  are 
self-executing,  in  that  they  confer  the  power 
upon  mnnicipaUtles  to  contract  indebtedness 
Independent  of  legislative  authorization. 

If  such  power  is  granted,  it  must  be  by 
the  language  used  in  the  proviso  to  section 
13,  viz.:  "Provided,  that. any  city,  town  or 
village  may  contract  debts  in  excess  of  sucb 
limitation  for  the  construction  or  purchase 
of  a  system  for  supplying  water,  or  for  a 
sewer  system,  for  such  dty,  town  or  village," 
for  it  could  not  be  argued  with  any  plausibil- 
ity that  other  language  used  In  either  of 
said  sections  confers  such  -power,  or  author- 
izes the  creation  of  any  Indebtedness,  for 
any  purpose,  Independent  of  legislative  au- 
thorization. It  will  not  be  contended  that  a 
dty  or  town  has  an  Intaecent  right.  Inde- 
pendent of  legislative  sanction,  express  or 
implied,  to  borrow  money. 

"Of  every  munldiHil  corporation  the  dJar- 
ter  or  statute  by  which  it  Is  created  to  Its 
organic  act.  Neither  the  corporation  nor  its 
officers  can  do  any  act  or  make  any  contract 
or  incur  any  liability,  not  authorized  there- 
by, or  by  some  legislative  act  applicable 
thereto.  All  acts  beyond  the  scope  of  the 
powers  granted  are  void."  Dillon's  Munici- 
pal Corporations  (6th  Ed.)  $  237.  The  power 
to  borrow  money  may  be  granted  to  such  cor- 
porations or  withheld  from  them  by  the 
Legislature;  and  the  liegislatnre  may  limit 
the  right  to  certain  purposes.  It  may  grant 
the  power  for  one  purpose  and  withhold  it  as 
to  others. 

Section  12  of  said  article  contains  no  lan- 
guage which,  by  any  rule  of  construction, 
could  be  held  to  confer  power  upon  such 
municipalities,  Independent  of  a  legislative 
grant  to  incur  indebtedness  for  any  pur- 
pose. Said  section  l)egins,  "No  dty,  town  or 
village  shall  contract  any  debt  except  by  an 
ordinance,"  and  this  language  is  followed 
by  spedflc  provisions  as  to  what  the  ordi- 
nance shall  contain.  It  does  not  say  that 
cities,  towns,  and  villages  may  contract  debt 
in  the  manner  provided,  but  that  no  debt 
shall  be  created,  unless  it  be  created  in  a  cer- 
tain way.  This  portion  of  the  section  Is 
simply  a.  procedure  provision,  and  no  debt 
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created  in  any  other  manner  would  be  valid. 
It  Is  true  tbe  langoage  used,  "and  which 
shall  provide  for  the  levy  of  a  tax.  not  ez- 
ceedbu;  twelve  mills,"  etc.,  "snfBelent  to 
pay  the  Interest  on,  and  extinguish  (ha  prin- 
cipal of,  such  debt  within  fifty  years,"  la 
either  a  limitation  upon  the  debt-contracting 
iwwer,  or  upon  the  tax-levying  irawcr;  but 
whether  the  one  or  the  other  such  clause 
cannot  be  held  to  authorize  the  Incurring 
of  Indebtedneea,  in  and  of  itseU.  By  the 
language  used  we  do  not  understand  that  the 
Legislature  might  not  properly  limit  the 
time  the  bonds  ahould  run  to  less  than  60 
years,  but  certainly  It  could  not  provide 
that  such  bonds  ahould  run  for  a  longer 
I)erlod.  The  concluding  clause  In  said  section 
is,  like  tbe  first  clause,  a  procedure  provi- 
sion. 

That  portion  of  section  13  which  precedes 
tbe  proviso,  above  quoted,  is  a  limitation  up- 
on the  debt-contracting  power  of  such  mu- 
nicipalities. It  does  not  undertake  to  confer 
upon  such  governmental  agencies  the  power  to 
contract  debts,  in  the  aggregate,  amounting  to 
4  per  centum  of  the  value  of  the  taxable  proii- 
erty,  but  limits  the  amount  of  such  aggregate 
debts  to  such  ratio  of  the  taxable  property, 
beyond  which  the  Legislature  is  powerless  to 
authorize.  The  limitations  contained  in  said 
sections  upon  the  debt-contracting  power  of 
such  municipalities  are  certainly  self-execut- 
ing. Doon  Tp.  V.  Cummins,  142  U.  S.  368,  12 
Sup.  Ct  222,  35  L.  Ed.  1044;  Dunbar  v.  Can- 
yon County,  5  Idaho,  407,  49  Pac.  409;  Law 
V.  People,  87  111.  385.  And  tbe  procedure  pro- 
visions of  section  12  are  self-executing  in 
the  sense  that  no  debt  contracted,  except  in 
compliance  therewith,  would  be  valid.  But 
no  language  used  In  either  of  said  sections 
can  be  held  to  confer  the  authority  upon  mu- 
nicipalities to  contract  debts,  unless  such 
power  is  conferred  by  the  proviso  to  sec- 
tion 13,  to  contract  debts  for  water  and 
«ewer  systems.  By  this  proviso  the  framers 
of  the  Constitution  were  carving  an  excep- 
tion out  of  the  limitations  theretofore  im- 
jrased  upon  the  debt-contracting  power  of 
such  municipalities.  In  other  words,  by 
previous  language  used  the  convention  plac- 
ed limitations  upon  the  legislative  power  to 
authorize,  and  the  municipal  power  to  in- 
cur, indebtedness,  oat  of  which  limitations  it 
excepted  debts  for  the  two  purposes  named, 
leaving  intact,  however,  the  procedure  pro- 
visions. It  will  be  noted,  however,  that 
such  procedure  provisions  are  not  complete. 
In  and  of  themselves,  but  that  legislation  is 
required  to  supplement  them. 

12]  A  constitutional  provision  may  t>e  said 
to  be  self-executing  when  it  takes  immediate 
effect,  and  ancillary  legislation  is  not  neces- 
sary to  the  enjoyment  of  the  right  given  or 
the  enforcement  of  tbe  duty  imposed.  In 
shovt,  if  a  constitntlonal  provMon  is  com- 
plete in  itself,  it  executes  lt«ielf.  Town  of 
Lyons  ▼.  City  of  Longmont  (Ocdo.)  128  Pac 


198;  Davis  t.  Burke,  179  U.  S.  399,  21 
Sup.  Ct.  210,  46  L.  Ed.  249 ;  Cooley  on  Con- 
stitutional LimitaUons  (7th  Ed.)  {  121 ;  WU- 
lls  V.  Mabon,  48  Minn.  140,  50  N.  W.  1110,  16 
L.  £.  A.  281,  31  Am.  St  Bep.  626. 

Tested  by  the  above  rule,  a  brief  consid- 
eration of  the  language  used  in  the  sections 
will  clearly  demonstrate  that  such  provi- 
sions are  not  complete,  but  that  legislation 
is  necessary  to  the  enjoyment  of  the  right 
given. 

[S]  Under  section  12,  before  aneh  debt  can 
be  incurred,  the  question  must  first  be  sub- 
mitted to  a  YOta  of  the  qualified  electors  of 
sndi  municipality,  who  have  paid  a  property 
tax  therein  during  tbe  preceding  year.  By 
whom,  or  what  board  or  body,  is  the  qnes- 
tlon  to  be  submitted?  No  provldlon  is  made 
as  to  any  notice  to  be  given  the  electors  that 
such  a  question  will  be  submitted.  While 
such  question  must  be  determined  by  ballot, 
deposited  in  a  separate  ballot  box,  no  pro- 
vision is  made  as  to  what  said  ballot  shall 
contain,  or  how  the  voter  shall  express  his  de- 
sire. How  is  the  vote  to  be  canvassed,  and 
to  whom  shall  the  return  be  made?  Again, 
when  it  comes  to  issuing  the  bonds,  for 
what  length  of  time  shall  they  run?  Who 
is  to  execute  the  bonds?  What  rate  of  in- 
terest shall  they  bear?  In  what  denomina- 
tions shall  they  be  issued?  How  shall  they 
be  sold?  If  it  be  argued  that  many  of  these 
questions  are  already  provided  for  by  exist- 
ing laws,  such  argument  would  only  tend  to 
demonstrate  that  the  provisions  in  question 
are  not  self -executing ;  for  it  would  be  evi- 
dent that  it  was  necessary  to  supplement 
such  provisions  by  law,  and  all  tbe  reasoning 
advanced  for  sustaining  the  validity  of  the 
bonds  In  this  case  would  fall. 

Here  no  contention  is  made  that  the  town 
authorities  complied  with  the  existing  stat- 
utes upon  the  subject;  but  the  broad  claim 
is  made  that  it  was  unnecessary  to  comply 
with  any  of  the  statutory  provisions  thereto- 
fore Existing  and  continued  in  force  by  the 
Constitution,  because  the  constitutional  pro- 
visions were  self-executing  and  provided  a 
full  and  complete  method  of  procedure,  and 
in  and  of  themselves  authorized  the  crea- 
tion of  the  Indebtedness.  We  do  not  think 
the  provisions  in  question  are  self-executing, 
but  legislation  is  necessary  for  the  enjoy- 
ment of  the  rights  given. 

"The  Constitution,  except  when ,  special 
provision  is  made  for  ttiat  purpose,  does  not 
enforce  itself.  It  defines  certain  powers, 
but  to  make  them  operative  legislation  is 
necessary."  St  Joe  &  Denver  City  R.  B. 
Co.  V.  Buchanan  County  Ct,  39  Mo.  485. 

In  the  case  of  Ohio  &  Misstsslppi  R.  R.  Oo. 
V.  Lawrence  County,  27  HI.  60,  the  conten- 
tion WM  made  that  the  Gonstltatlon  of  Illi- 
nois, b}  the  ei^th  sectiOD  of  article  5,  con- 
ferred jurisdiction  upon  tbe  drcult  courts 
in  all  cases  of  appeals  from  inferior  courts, 
and  that  tbe  xlgtit  existed  la  that  case  (which 
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was  an  attempted  appeal  ftom  the  action  of 
tbe  board  of  supervisors,  Increasing  the  as- 
sessed valuation  of  appellant'e  property)  by 
force  of  that  provision.  The  court  Bays: 
"As  a  general  proposition,  subject,  however, 
to  some  exceptions,  it  may  be  safely  asserted 
that  the  Constitution  cannot  execute  its  own 
provisions,  independent  of  legislative  enactn 
ment.  In  this  case  it  no  doubt  not  only  au- 
thorizes, but  requires,  the  General  Assembly 
to  make  all  necessary  provisions  to  carry 
this  requirement  into  effect  If,  independent 
of  legislation,  an  appeal  were  attempted,  it 
would  be  found  that  innnmerable  difficulties 
would  be  presented  to  Its  accomplishment 
If  this  constitutional  provision  stood  alone, 
unaided  by  legislation,  and  an  appeal  were 
attempted,  how  could  it  be  perfected?  Would 
it  be  accomplished  by  simply  filing  a  tran- 
script of  the  record  in  the  superior  court  or 
would  bond  with  security  have  to  be  given? 
If  so,  in  what  sum,  with  what  conditions? 
Which  court  should  impose  them?  Within 
wliat  time  would  It  have  to  be  prayed  and 
perfected?  And  when  in  the  appellate  court 
how  would  the  trial  be  had — on  the  tran- 
script or  de  novo  on  the  merits?  It  will  be 
readily  perceived  that  these  form  not  a  few 
of  the  obstacles  that  present  themselves  at 
tbe  very  threshold  of  this  question.  From 
these  considerations  it  appears  to  be  perfect- 
ly apparent  that  this  provision  of  the  Con- 
stitution cannot  be  carried  into  effect  unaided 
by  legislative  enactment" 

The  same  reasoning  applied 'by  the  Illinois 
court  is  applicable  to  the  provisions  of  our 
Constitution  under  consideration.  The  sub- 
mission of  the  question  to  the  qualified  tax- 
paying  electors  is  required;  but  the  manner 
of  conducting  the  election,  making  the  re- 
turns, etc.,  is  not  provided  for,  and  effect 
cannot  be  given  to  these  provisions,  unaided 
by  legislative  enactment. 

Article  209  of  the  Constitution  of  Louisi- 
ana, adopted  In  1879,  provided  certain  limita- 
tions upon  the  tax  rate  In  parishes  and  mu- 
nicipalities, and  concluded  with  the  following 
proviso:  "Provided,  that  for  the  purpose  of 
erecting  and  constructing  public  buildings, 
bridges  and  works  of  public  improvement  In 
parishes  and  municipalities,  tbe  rate  of  taxa- 
tion herein  limited  may  be  increased  when 
the  rate  of  such  Increase  and  the  purpose  for 
which  it  is  Intended  shall  hare  been  submit- 
ted to  a  vote  of  the  property  taxpayers  of 
such  perish  or  municipality  entitled  to  a 
vote  under  the  election  laws  of  the  state,  and 
a  majority  of  same  voting  at  such  election 
shall  have  voted  therefor." 

In  the  case  of  Surget  v.  Chase,  33  La.  Ann. 
833,  It  was  contended  that  this  provision  of 
the  Constitution  was  self-executing,  and  that 
an  election  held  thereunder  was  lawful.  The 
Gonrt,  In  discussing  the  section,  say:  "The 
article  does  not  purport  to  be  a  grant  of  tax- 
ing powm:  to  either  tlie  state  or  municipal 
authorities,  which  grant  is  to  be  found  in 
article  202,  but  it  Is,  what  It  purports  to  be, 


a  restriction  of  the  taxing  power  in  the  Gen- 
eral Assembly  and  in  Its  grant  of  tbe  taxing 
power  to  parishes  and  municipal  corpora- 
tions. And  the  exceptions  contained  In  the 
proviso,  under  which  the  limit  of  parish  and 
municipal  taxation  can  be  increased  in  cer- 
tain specified  cases,  must  remain  dormant 
and  Ineffective  until  rectified  by  legislailve 
breath.  •  •  •  It  therefore  follows  that 
ai-ticle  209  is  not  self-acting." 

From  what  we  hare  said  it  follows  that  the 
provision  of  the  Constitution,  requiring  the 
submission  to  a  vote  of  the  taxpaying  elec- 
tors of  the  question  of  issuing  bonds,  cannot 
be  given  effect  unaided  by  legl:>Iatlon.  And 
as  no  attempt  was  made  In  this  case  to  com- 
ply with  the  provisions  of  subsection  67  of 
the  Complied  Laws,  supra,  tbe  bonds  au- 
thorized by  said  election  are  invalid,  and 
their  issue  is  not  authorized. 

Subsection  67  of  section  2402  of  the  Com- 
piled Laws,  supra,  having  been  entirely  dis- 
regarded, it  is  not  necessary  for  us  to  pass 
upon  the  question  as  to  whether  said  subsec- 
tion was  repealed,  or  to  what  extent  changed 
and  amended,  by  the  constitutional  prcn-ision 
above  quoted.  Since  the  election  was  held 
in  this  case,  the  legislature,  by  chapter  76, 
Session  Laws  of  1912,  has  provided  for  the 
submission  of  such  questions  to  the  vote  ot 
the  qualified  electors,  and  the  procedure  for 
the  issuance  of  bonds. 

[♦]  Two  other  questions,  however,  are  in- 
volved In  this  case,  which  should  be  deter- 
mined because  of  their  importance,  and  for 
the  future  guidance  of  municipal  authorltiea. 
The  first  is  as  to  the  effect  of  that  clause  Itt 
section  12  of  article  9,  which  provides  that 
tbe  ordinance  "Shall  provide  for  the  levy  of 
a  tax,  not  exceeding  twelve  mills  on  the  dol- 
lar upon  all  taxable  property  within  such 
city,  town  or  village,  sufficient  to  pay  the 
interest  on,  and  to  extinguish  the  principal 
of,  such  debt  within  fifty  years,"  upon  the 
right  of  cities,  towns,  and  villages  to  contract 
debts  for  supplying  water  and  for  sewer 
systems.  If  such  limitation  applies  to  sucli 
debts,  it  win  prohibit  such  municipalities 
from  exercising  the  right  to  Issue  bonds, 
without  limitations,  for  such  purpose.  In 
other  words.  It  provides  a  limitation  almost 
if  not  quite,  as  effective  as  that  contained  In 
tbat  portion  of  section  IS  at-  said  article 
which  precedes  the  proviso. 

Tbe  two  sections  of  the  article  under  con- 
sideration have  for  their  object  the  regula- 
tion of  the  debt-contracting  iK>wer  of  such 
municipalities  and  the  mode  of  exercising 
this  power.  Both  sections,  being  directed  to 
the  same  subject-matter,  are  in  pari  materia, 
and  should  be  construed  together  with  the 
design  of  advancing  the  object  of  their  pro- 
visions. In  order  to  ascertain  this  object.  It 
is  proi>er  to  consider  the  occasion  and  ne- 
cessity for  th^r  eiactment 

Experience  has  demonstrated  that  tt  la 
necessary  to  place  a  check  or  curb  upon  the 
power  of  manldpaUties  to  Incui-  indebteduesa 


Digitized  by 


Google 


N.M^ 


LANIGAN  ▼.  TOWN  Of  GALLUP 


1001 


'Which  future  generations  will  be  called  upon 
to  repay.  Glren  unbridled  iwwer  in  this 
regard,  such  municipalities  are  prone  to  con- 
tract large  debts,  for  purposes  which  at  the 
time  seem  desirhble,  thereby  imposing  an  un- 
just burden  upon  the  future  taxpayers.  In- 
deed, in  many  instances  this  unrestrained 
power  led  to  the  bankruptcy  of  the  govern- 
mental agency  and  the  ruin  of  the  property 
owners.  Various  devices  have  been  resorted 
to  In  order  to  prevent  the  incurring  of  such 
extravagant  and  onerous  indebtedness.  The 
constitutional  limitation  on  the  iwwer,  al- 
though of  recent  origin,  is  now  chiefly  relied 
upon,  and  is  generally  adopted  by  most  of  the 
states;  the  design  being  to  place  a  reasonable 
liuiitation  upon  the  exercise  of  the  power, 
thereby  preventing  its  abuse,  but  at  the  same 
time  giving  to  the  municipality  a  reasonable 
leeway,  so  that  It  will  not  be  unduly  ham- 
pered in  providing  for  the  needs  of  the 
community. 

With  this  end  in  view,  the  framers  of  our 
Constitution  placed  two  limitations  upon  the 
debt-contracting  power:  The  first.  In  section 
12,  supra,  which  indirectly  limits  any  single 
debt  to  an  amount  which  can  be  discharged, 
both  as  to  principal  and  interest,  within  50 
years  by  the  levy  of  a  12-mlU  tax  upon  the 
taxable  property  within  such  municipality; 
the  second,  found  in  section  13,  supra,  which 
limits  the  total  Indebtedness,  for  all  pur- 
poses, which  such  municipality  may  Incur  to 
4  per  centum  upon  the  taxable  property 
within  such  municipality. 

New  Mexico  Is  an  arid  state,  and  the 
greatest  problem  which  confronts  cities, 
towns,  and  villages  is  the  procuring  of  an 
ample  supply  of  pure  water.  In  many  In- 
stances It  is  necessary  to  conduct  the  water 
supply  through  pipes  from  the  mountain 
streams  for  many  mile.s,  and  the  cost  Is  nec- 
essarily enormous.  The  states  In  the  arid 
regions,  almost  without  exception,  have  no 
constitutional  limitation  upon  the  amount  of 
Indebtedness  which  may  be  Incurred  for  this 
purpose,  and  the  framers  of  the  Constitution 
of  New  Mexico,  familiar  as  they  were  with 
the  conditions  in  the  state,  and  the  necessity 
which  existed  for  an  unlimited  right  to  issue 
bonds  and  incur  indebtedness  for  the  pur- 
pose of  providing  a  water  supply,  attempted, 
by  the  proviso  to  section  13,  to  exempt  the 
amount  of  such  indebtedness  from  the  re- 
strictions and  limitations  which  they  had  im- 
posed upon  indebtedness  for  other  purposes. 
Liliewlse,  they  realized  that  for  the  health  of 
the  community  it  was  necessary  that  the 
sewerage  should  be  disposed  of,  and  they  In- 
duded  in  the  same  category  with  a  water 
supply  sewer  systems. 

It  Is  thus  manifest  that  it  was  the  inten- 
tion of  the  framers  of  the  Constitution  that 
no  restraints  should  be  laid  on  municipalities 
In  their  efforts  to  procure  a  water  supply,  by 
either  the  purchase  or  construction  of  sys- 
tems for  such  purpose,  or  of  sewer  systems. 


The  question  then  la.  Did  the  framers  of  the 
Constitution  bo  express  their  intention  that 
it  may  be  pot  In  force? 

The  proviso,  "any  dty,  town  or  village 
may  contract  debts  in  excess  of  such  limita- 
tion for  the  eonstructlon  or  purchase  of  a 
system  for  supplying  water,  or  for  a  sewer 
system,  for  such  dty,  town  or  village,"  clear- 
ly excepts  indebtedness  incurred  for  supply- 
ing water  from  the  general  provision  of  sec- 
tion 13,  which  limits  the  amount  to  which  a 
city,  town,  or  village  may  become  Indebted 
to  4  per  centum  of  the  value  of  the  taxable 
property  within  such  city,  town,  or  village, 
and  is,  in  effect,  i>ermi8Sion,  so  far  as  the 
Constitution  regards  this  question,  to  be- 
come indebted  in  such  an  amount  as  may  be 
necessary  to  furnish  a  supply  of  water  for 
the  municipality.  It  being  the  plain  intent 
of  the  framers  of  the  Constitution  to  permit 
municipalities  to  contract  Indebtedness  In 
such  an  amount  as  will  provide  a  supply  of 
water  for  the  municipality,  it  becomes  our 
duty  to  give  effect  to  such  intention.  It 
would  be  vain  and  idle  to  say  to  a  municipal- 
ity, "Yon  have  permission  to  contract  indebt- 
edness In  any  amount  for  the  supplying  of 
water,"  and  then  limit  the  municipality  in  the 
amount  it  may  levy  for  taxes  to  pay  such 
indebtedness.  If  the  provisions  contained  In 
section  12  of  artlde  9,  limiting  the  amount 
which  may  be  levied  for  taxes  to  retire  or 
discharge  the  principal  and  Interest  of  the 
indebtedness  to  12  mills  per  aminm  on  the 
taxable  property  within  the  municipality, 
could  be  held  to  apply  to  Indebtedness  except- 
ed by  the  proviso  contained  In  section  13, 
then  the  manifest  object  preserved  by  the 
proviso  would  be  destroyed.  The  carefully 
framed  provision  of  section  12,  requiring  the 
ordinance  whereby  a  debt  is  contracted  by 
a  municipality  to  "provide  for  the  levy  of  a 
tax,  not  exceeding  12  mills  on  the  dollar, 
•  •  •  sufficient  to  pay  the  Interest  on, 
and  extinguish  the  principal  of,  such  debt," 
was  Inserted  with  the  object  of  providing 
against  the  repudiation  by  a  municipality  of 
the  indebtedness  incurred  by  the  ordinance, 
and  to  fix  a  limitation  upon  the  amount  of 
a  single  debt  for  purposes  not  excepted  from 
its  operation.  To  hold  that  this  proviso 
withholds  from  the  munldpallty  the  power  to 
levy  a  tax  sufficient  to  pay  the  Interest  and 
principal  of  the  Indebtedness  which  It  may 
Incur,  without  limit,  for  the  supplying  of 
water  would,  in  many  cases,  compel  the  re- 
pudiation of  Its  indebtedness  incurred  for  a 
water  supply,  and  therefore  bring  about  the 
very  opposite  of  the  object  intended  to  be 
accomplished  by  the  proviso,  or  effectually 
limit  the  indebtedness  which  could  be  In- 
curred. 

The  rules  which  courts  must  observe  In 
construing  legislative  enactments  apply  equal- 
ly to  constitutional  provisions.  Every  statute 
or  constitutional  provision  must  be  construed 
with  reference  to  the  object  intended  to  be 
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accomplished  by  It,  and  as  already  said.  In 
order  to  ascertain  this  object,  it  is  proper 
to  consider  the  occasion  and  necessity  for 
this  enactment  If  the  purpose  and  weU-as- 
oertained  object  of  a  statute  or  constitutional 
provision  is  Inconsistent  with  the  precise 
words,  the  latter  must  yield  to  the  controlling 
influence  of  the  will  of  the  lawmaking  power, 
resulting  from  the  whole  act  or  the  entire 
Constitution.  Ck>mmerclal  Bank  v.  Foster, 
6  La.  Ann.  516;  8Ut9  t.  Clark,  29  N.  J.  Law, 
96;  U.  8.  T.  Jackson,  143  Fed.  783,  76  0.  C. 
A.  41. 

While  it  la  true  the  proviso  regarding  in- 
debtedness contracted  for  supplying  water 
lor  municipalities  appears  at  the  end  of 
section  13  of  article  9,  in  order  to  carry  out 
the  manifest  intention  of  the  framers  of  the 
Constitution,  as  we  find  It  to  be  from  a  con- 
sideration of  both  sections  12  and  13  of  said 
article,  we  must  hold  that  the  proviso  is,  In 
effect,  an  Independent  provision,  and  that 
neither  the  limitation  contained  in  section 
12,  limiting  the  amount  of  the  tax  levy,  nor 
the  limitation  contained  in  section  13,  limit- 
ing the  amount  to  which  a  municipality  may 
become  Indebted,  affect  the  debt-contracting 
iwwer  of  a  munlcipalUy  with  regard  to  in- 
debtedness Incurred  for  supplying  water  for 
the  municipality. 

While  the  operation  of  a  proviso  is  usual- 
ly and  properly  confined  to  the  clause  or  pro- 
vision immediately  preceding,  yet,  where  nec- 
essary to  effectuate  the  intent  of  the  law- 
making power,  it  will  be  considered  as 
applying  also  to  other  preceding  or  subse- 
quent section,  or  to  the  entire  act  or  pro- 
visions in  pari  materia.  36  Cyc.  1163;  U. 
S.  V.  Babbitt,  1  Black,  55,  17  L.  Ed.  94.  And 
see,  also,  cases  cited  by  the  Supreme  Court 
of  Missouri  in  the  case  of  State  ex  rel.  Crow 
V.  St  Louis,  174  Mo.  125,  73  S.  W.  623,  61 
L.  B.  A.  593. 

In  that  case  the  court  said:  "The  particu- 
lar intent  expressed  in  a  proviso  or  excep- 
tion will  control  the  general  intent  of  the 
enactment  •  •  •  Neither  grammatical 
construction,  punctuation,  nor  relative  ar- 
rangement of  the  several  parts  of  the  section 
must  be  allowed  to  absolutely  control.  A 
common  sense  interpretation  is  the  safest 
and  surest  to  apply,  bearing  always  in  mind 
the  mischiefs  to  be  remedied  and  the  benefits 
to  be  secured  by  the  law." 

The  Supreme  Court  of  Alabama,  In  the 
case  of  Warteusleben  v.  Halthcock,  80  Ala. 
565,  1  South.  38,  in  discussing  the  effect  of 
a  proviso,  say:  "Generally,  the  appropriate 
office  of  a  proviso  Is  to  restrain  or  modify 
the  enacting  clause,  or  preceding  matter,  and 
should  be  confined  to  what  precedes,  unless 
the  intention  that  it  shall  apply  to  some 
other  matter  is  apparent  W^hen  from  the 
context  and  a  comparison  of  all  the  provi- 
sions relating  to  the  same  subject-matter  it 
is  manifest  that  the  object  and  intent  were 
to  give  the  proviso  a  scope  e^t^ndlug  beyond 


the  section,  and  effect  beyond  the  phrase 
Immediately  preceding,  it  will  be  construed 
as  restraining  or  qualifying  preceding  sec- 
tions relating  to  the  aubject-matter  of  the 
proviso,  or  as  tantamount  to  an  enactment 
in  a  s^>arate  section,  without  regard  t»  Its 
position  and  connectton." 

To  limit  the  proviso  to  that  portion  of  see- 
tiou  13  which  precedes  it  leaves  it  without 
any  practical  or  serving  purpose  and  effect 
When  we  consider  the  conditions  prevailing 
in  New  Mexico,  the  necessity  that  exists  for 
an  ample  supply  of  pure  water  for  munici- 
palitiea,  the  cost  of  procuring  such  supply, 
the  assessed  valuation  of  property  in  the 
cities  and  towns  of  the  state,  the  amount  of 
bonds  which  could  be  issued,  were  the  12- 
mill  levy  limitation  to  apply,  it  is  apparent 
that  It  would  be  an  absurdity  for  the  Con- 
stitution makers  to  say  that  cities,  towns, 
and  villages  could  issue  bonds  in  excess  of 
4  per  cent,  of  the  taxable  property  within 
such  municipality,  or  without  limit  aa  to 
amount,  with  the  evident  design  and  purpose 
of  enabling  such  municipalities  to  issue  bonds 
in  <iueh  an  amount  as  would  be  requisite 
to  provide  a  water  supply,  and  then  to  place 
upon  such  issue  an  even  more  effectual  limi- 
tation by  providing  that  such  bonds  could 
not  be  issued  beyond  an  amount  which  could 
be  discharged,  as  to  both  principal  and  In- 
terest within  50  years  by  the  levy  of  a  12- 
miU  tax.  We  venture  the  assertion  that  a 
12-mill  tax  would  not  even  provide  for  tht 
interest  upon  bonds  issued  in  an  amount  suf- 
ficient to  enable  any  city  in  the  state  to  pur- 
chase a  waterworl^s  system  now  owned  and 
operated  by  private  capital,  much  less  pro- 
vide a  sinking  fund  for  the  payment  of  the 
principal. 

It  is  a  familiar  rule  of  construction,  ap- 
plied to  constitutional  and  statutory  provi- 
sions, that  when  cases  of  doubt  arise.  In  ar- 
riving at  the  Intent  and  purpose  of  the  act 
or  provisions,  courts  will  look  to  contem- 
poraneous history  for  the  evils  sought  to  be 
remedied  and  the  conditions  that  probably 
led  up  to  and  induced  the  enactment. 

"When  the  intent  and  purpose  of  the  act 
Is  thus  made  clear  and  consistent  and  the 
act  is  calculated  to  effect  the  obvious  pur- 
pose, necessary  words  may  be  implied,  and 
words  limited  or  enlarged  in  meaning,  and 
the  ordinary  meaning  of  words  and  phraser; 
required  to  yield  to  the  construction  which 
upholds  and  makes  effective  the  legislation." 
Bailey  v.  State,  1C3  Ind.  165,  71  N.  E.  655. 
and  authorities  cited. 

"The  intention  of  the  lawmaker,  if  plainb' 
expressed,  must  have  the  force  of  law,  though 
It  may  be  in  the  form  of  a  proviso;  the  in- 
tention expressed  being  puramuunt  to  form." 
Propst  V.  Railroad,  139  N.  C.  397,  51  S.  E. 
920. 

The  phraseology  used  in  sections  12  and 
13,  supra,  Is  practically  the  same  as  that 
found  in  section  8  of  article  11  of  the  Colo- 
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rad*  Conatitutloii.  The  proTislonB  of  sec- 
tions 12  and  13  of  article  9  of  tbe  New  Mexi- 
co Gonstitntlon  are  covered  by  the  one  sec- 
tion of  the  Colorado  Gonstltation.  In  tbe 
Colorado  Constitution  tbe  tax-levying  power 
iB  fixed  at  12  mills,  and  the  limit  of  indebted- 
ness at  any  one  time  is  fixed  at  S  per  cent 
of  the  valuation,  etc  Provisions  as  to  tbe 
election  are  identically  the  same.  Tbe  ex- 
emption ot  tbe  application  of  such  limita- 
tions to  water  puri)oses  in  tbe  Colorado  Con- 
stitution is  found  in  the  following  language: 
"Debts  contracted  for  supplying  water  to 
such  city  or  town  are  exempted  from  tbe  op- 
erations of  this  section."  This  language  not 
only  exempts  such  debts  from  the  operation 
of  the  limitations  as  to  the  total  amount  and 
the  12-mill  provision,  but  likewise  exen^ts 
said  debts  from  the  operation  of  all  the  oth- 
er provisions  of  the  section,  so  that  such 
debts  may  be  contracted  without  the  submis- 
sion of  the  question  to  a  vote  of  tbe  people 
and  tbe  remaining  safeguards  thrown  around 
the  creation  of  other  debts.  The  framers  of 
tbe  Constitution  of  New  Mexico  evidently  in- 
tended to  remove  th^  limitation  as  to  the 
amount  of  indebtedness  that  could  be  con- 
tracted for  such  purposes,  and  to  leave  tbe 
remainder  of  the  section  requiring  a  vote  of 
the  electors,  etc.,  in  full  force. 

For  the  reasons  given,  we  hold  that  the 
limitation  fixed  by  section  12  of  said  article, 
providing  in  svbstanoe  that  no  debt  thereby 
43reated,  which  cannot  be  discharged,  as  to 
both  principal  and  interest,  by  the  levy  of  a 
12-mill  tax  upon  the  taxable  property  with- 
in such  municipality  within  50  years,  does 
not  apply  to  debts  included  in  tbe  proviso 
to  section  13  of  said  article. 

[1]  The  second  proposition  is  as  to  the 
right  of  the  town  to  submit  to  the  voters  the 
Joint  proposition  of  Issuing  bonds  for  the 
double  purpose  of  constructing  a  waterworks 
system  and,  building,  a  system  of  sewers, 
without  providing  for  a  separate  vote  upon 
each  question.  There  appears  to  be  a  de- 
cided conflict  in  the  holdings  .oif  the  various 
courts  upon  tbe  question.  It  would  serve 
no  good  purpose  to  review  the  various  cases, 
but  we  content  ourselves  by  referring  to  the 
case  note  to  the  case  of  Stern  v.  Fargo,  18 
N.  D.  289,  122  N.  W.  403,  26  L.  H.  A.  (N.  S.) 
665.  As  the  practice  has  not  been  establish- 
ed in  this  state,  we  are  at  liberty  to  adopt 
the  rule  which,  in  our  Judgment,  will  best 
protect  the  rights  of  tbe  people  and  secure 
to  the  voters  an  opportunity  to  fully  and 
freely  express  their  desires  and  wishes  In 
such  matters.  In  tlie  matta  of  voting  for 
candidates  for  office,  it  is  universally  con- 
ceded that  the  vot^  must  have  the  right 
to  vote  for  or  against  any  candidate.     It 


would  shock  the  moral  sense  were  a  statute 
enacted  requiring  the  voter- to  vote  for  or 
against  all  the  candidates  on  one  ticket  The 
purpose  of  the  Constitution  In  requiring  the 
submission  of  the  question  of  Issuing  bonds 
to  the  taxpaying  electors  of  the  municipality 
Is  to  determine  whether  or  not  they  desire 
the  improvement  to  be  made  and  bonds  is- 
sued in  payment  therefor.  A  voter  might 
desire  a  system  of  waterworks,  and  it  might 
be  absolutely  necessary  to  i»-ovide  therefor; 
while,  on  tbe  other  hand,  a  sewer  system 
might  reasonably  be  dispensed  with,  and  the 
voters  not  desire  it  It  is  more  important 
that  a  safe  rule  should  be  announced  by 
this  conrt  in  this  regard  than  that  either 
line  of  authorities  should  be  followed.  The 
bonds  in  this  case  have  not  been  issued,  and 
the  cause  must  be  reversed  for  other  rea- 
sons; therefore  no  delay  or  injustice  will 
be  occasioned  or  rights  interfered  with  by 
laying  down  the  rule  which  will  require 
such  questions  to  be  separately  submitted, 
and  by  so  doing  we  believe  we  will  best  pre- 
serve the  rights  of  the  voter  and  protect 
the  municipality  against  fraud  or  Imposition. 

Appellees,  however.  Insist  that  as  the  an- 
swer in  this  case  alleges  that  the  two  sys- 
tems are  connected,  and  tbe  one  would  not 
be  desirable  without  tbe  other,  and  the  an- 
swer being  taken  as  true,  this  court  is  bound 
thereby.  This  contention,  however,  is  dis- 
posed by  the  case  of  Stem  v.  Fargo,  supra, 
where  the  court  say:  "The  question  is  not 
one  of  connecting  by  words,  but  identity  of 
purpose,  or  can  one  naturally  be  operated 
without  the  other?" 

In  the  complaint  In  this  case  it  is  made  to 
appear  that  the  town  of  Gallup  already  has 
a  system  of  waterworks,  and  that  the  bonds 
are  to  be  issued  for  the  purpose  of  enlarglnf; 
it  Now,  it  might  be  that  the  voter  would 
desire  tbe  sewer  system,  but  would  not  be 
in  favor  of  enlarging  the  waterworks,  or  he 
might,  were  opportunity  afforded,  vote  to  en- 
large the  waterworks,  and  against  sewers. 
We  are  of  the  opinion,  therefore,  that  the 
two  propositions  should  have  been  separate- 
ly submitted,  so  that  the  voter  could  have  ex- 
pressed his  choice  upon  each  question.  Inde- 
pendent of  the  other.  We  do  not  mean  to 
hold  that  the  two  propositions  could  not 
have  been  submitted  at  the  same  election, 
or  ni)on  the  same  ballot,  but  simply  that  the 
ballots  should  have  been  so  pr^wred  that 
each  proposition  would  have  stood  alone. 

For  the  reasons  stated,  the  judgment  of 
the  lower  court  is  reversed  and  the  cause 
remanded,  with  instructions  to  issue  the  re- 
straining order  as  prayed  for  In  the  com- 
plaint;   and  it  Is  so  ordered. 

HANNA  and  PARKEB,  33.,  concur. 
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OWENS  ▼.  ANDREWS  et  al. 

(Supreme  Court  of  New  Mexico.    April  8,  1918.) 

(Syllabus  hy  the  Court.) 

1.  Wills  (S  792*)— Election  to  Take  Undeb 
WiLiy— Evidence. 

An  election  to  take,  under  a  will,  may  be 
inferred  or  implied,  from  the  conduct  of  the 
party,  his  acts,  omissions,  modes  of  dealing  with 
the  property,  acceptance  of  rents  and  profits, 
and  the  like. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent, 
pig.  iS  2040-2052,  2061-20«3;  Dec.  Dig.  §  792  ;• 
Executors  and  Administrators,  Cent.  Dig.  {  696.] 

2.  Wills  (§  T92*)— Election  to  Take— Evi- 
dence. 

Courts  of  equity  have  never  laid  down  any 
rule  determining  for  all  cases  what  conduct 
shall  amount  to  an  implied  election,  but  each 
case  must  depend  in  great  measure  upon  its 
own  circumstances. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  11  2049-2052,  2061-2063;  Dec.  Dig.  { 
792;*  Executors  and  Administrators,  Cent.  Dig. 
i  696.] 

3.  Wills  ({  792*)— "Election"  to  Take  Un- 
deb Will— Evidence. 

To  raise  an  inference  of  election  from  the 
party's  conduct  merely,  it  must  appear  that  he 
knew  of  his  right  to  elect,  and  not  merely  of  the 
instrument  giving  such  right,  and  that  he  had 
full  knowledge  of  all  the  facts  concerning  the 
properties. 

IBd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §$  2049-2052,  2061-2063;  Dec.  big.  § 
792  ;•  Executors  and  Administrators,  Cent. 
Dig.  i  696. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2336-2339.] 

4.  Wills  (J  796*)— Revocation  of  Election 

— iNJUET. 

The  principle  of  law  precluding  the  revoca- 
tion of  an  election  is  necessarily  the  doctrine 
of  estoppel,  and  there  can  be  no  estoppel  where 
there  is  no  injury. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  «|  2064-2068,  2070;    Dec.  Dig.  i  796.*] 

Appeal  from  District  Court,  Chaves  Coun- 
ty; William  H.  Pope,  Judge. 

Bill  by  Fayetta  Owens,  now  Mrs.  Chase, 
against  Lizzie  M.  Andrews  and  others.  De- 
cree for  complainant,  and  defendants  ap- 
peal.    Affirmed. 

The  appellee,  Fayetta  Owens,  now  Mrs. 
Chase,  brought  this  action  In  equity  to  ob- 
tain a  decree  sustaining  her  claim  to  her 
part  of  the  community  property  left  by  the 
death  of  her  former  husband  on  April  25, 
1907.  Decedent  left  a  will,  in  which  he 
provided  by  an  alleged  agreement  with  the 
appellee  that  she  was  to  share  equally  with 
their  children  all  the  estate.  She  was  nomi- 
nated one  of  the  executors.  She  had  the  will 
probated,  qualllied  as  executrix,  and  acted 
In  that  capacity  for  over  three  years.  The 
defendants  below  are  her  children  and  the 
only  other  heirs  of  her  former  husband.  The 
pleadings  brought  the  whole  controversy 
down  to  a  single  issue,  viz.:  Was  there  an 
election  on  her  part  to  take  under  her 
former  husband's  will?  Her  claim  is  based 
upon   the  statute   providing   for   the  distri- 


bution of  community  property,  the  affirma- 
tive of  the  issue  devolving  upon  the  defend- 
ants below.  The  cause  came  on  to  be  beard 
at  the  May,  1910,  term  of  the  district  court, 
for  Chaves  county,  the  Honorable  William 
11.  Pope  presiding.  The  court  found  the  Is- 
sue in  favor  of  the  plaintiff  below.  From 
this  finding  and  the  decree  rendered,  this  ap- 
peal Is  prosecuted.  The  additional  facts 
necessary  to  this  opinion  are  fully  set  out 
therein. 

Reid  Sc  Hervey  and  G.  A.  Richardson,  all 
of  Roswell,  Madden  &  Truelove,  of  Amarillo, 
Tex.,  and  Herman  Mohr,  of  Roswell,  for  ap- 
pellants. U.  S.  Bateman,  of  Roswell,  for 
appellee. 

HANNA,  J.  (after  stating  the  facts  as 
above).  All  the  property  affected  by  this 
case  is  admitted  to  be  community  property. 
In  which  the  widow  had  a  one-half  interest 
and  In  which,  by  the  terms  of  the  will,  she 
was  given  a  one-tenth  Interest;  it  being  In- 
sisted by  appellants  that  by  the  terms  of 
tbe  win  (section  3)  the  widow  was  put  to  an 
election  as  to  whether  she  would  take,  un- 
der the  statute,  her  community  interest,  or 
tbe  provisions  made  for  her  in  the  vrlll.  Ap- 
pellants admit  that  no  express  election  was 
made,  but  that  one  must  be  implied  by  her 
conduct 

The  section  of  the  will  referred  to  Is  as 
follows,  viz.:  "(3)  It  is  my  will  and  desire, 
and  in  accordance  with  the  agreement  and 
understanding  between  myself  and  my  wife. 
I  do  hereby  give  devise  and  bequeath  to  my 
wife,  Fayetta  Owens,  if  living  at  the  time 
of  my  death,  a  like  amount  and  share  in  all 
of  my  estate  and  property  with  each  of  my 
children,  and  I  give  devise  and  bequeath  to 
my  said  wife  a  portion  of  my  said  estate 
equal  to  a  child's  part  therein,  in  lien  of 
any  Interest  she  would  have  as  my  widow 
under  the  laws  of  the  state  of  Texas,  and 
the  territory  of  New  Mexico,  to  have  and 
to  hold  to  her  heirs  and  assigns,  forever." 

[1]  Text-writers  agree  that  an  election  to 
take,  under  a  will,  may  be  inferred  or  im- 
plied, from  the  conduct  of  the  party,  bla 
acts,  omissions,  modes  of  dealing  with  tbe 
property,  acceptance  of  rents  and  profits,  and 
the  Uke. 

[2]  "Courts  of  equity  have  never  laid  down 
any  rule  determining  for  all  cases  what  cos- 
duct  shall  amount  to  an  implied  election, 
but  each  case  must  depend  in  great  measure 
upon  its  own  circumstances."  1  Pomeroy'a 
Eq.  i  515.  While  the  trial  court  expressed 
doubt  as  to  whether  this  was  a  case  calling 
for  an  election,  the  point  was  waived  and 
the  question  considered  as  one  calling  for 
an  election.  We  think  tbe  case  should  be 
so  considered. 

The  next  question  therefore  Is:  Did  the 
plaintiff,  appellee  here,  make  her  election? 
It  would  be  borne  In  mind  that  this  state 
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bas  no  statute  governing  election,  or  pro- 
viding for  the  time  witbin  wbicb  an  election 
most  be  made.  It  Is  contended  by  appel- 
lants that  the  record  discloses  many  facta 
from  which  an  election,  by  appellee,  must  be 
implied.  They  point  out  tbat  she  accepted 
a  legacy,  probated  the  will,  and  is  acting 
as  executrix  without  bond;  is  being  paid  a 
compensation  for  administering  upon  the  es- 
tate, thus  accepting  another  benefit  and  evi- 
dencing her  intentions  to  take  under  the 
will ;  bas  accepted  an  allowance  from  estate 
funds  for  maintenance  of  her  minor  chil- 
dren; has  drawn  from  estate  funds  money 
with  which  to  pay  attorney's  fees,  incurred 
In  defending  the  son  who  was  charged  with 
the  murder  of  the  man  who  killed  her  for- 
mer bnsband;  that  she  has  used  the  estate 
funds,  at  her  will,  and  for  her  benefit,  to 
such  extent  that  she  is  pre<duded  from  re- 
voking her  election. 

On  the  other  band,  the  plaintUT  testified, 
among  other  tbings,  to  the  following  facts, 
viz.:  That  she  had  nothing  to  do  with  the 
making  of  the  wlU,  and  never  bad  the  agree- 
ment with  her  husband,  referred  to  therein. 
That  she  had  been  so  completely  under  the 
Influence  of  her  late  husband  tliat  after 
his  death  she  wished  to  manage  the  busi- 
ness affairs  and  dispose  of  the  property  Just 
as  her  husband  had  directed.  That  the  pro- 
bating of  the  will  and  plaintiff's  acquiescing 
in  it  for  the  length  of  time  she  did  "was 
more  to  carry  out  his  ideas  than  It  was  any- 
thing else."  That  the  will  in  question  was 
probated  in  August,  1907,  when  she  quali- 
fied as  one  of  the  executors.  She  did  not 
remember  tbat  Mr.  Madden  advised  her  that 
she  could  elect  to  take  under  the  law  and 
was  not  bound  to  take  under  the  will.  That 
she  "did  not  remember  anything  that  be 
said  abont  the  will  much,  because  I  was 
worried  so  about  Sonie.  We  went  up  there 
more  to  see  about  Sonie's  case  than  anything 
els^  and  if  he  told  me  that,  I  can't  remem- 
ber it  I  didn't  pay  much  attention  to  what 
they  said  anyway."  That  she  was  greatly 
■worried  and  hardly  knew  what  she  was  do- 
ing, as  she  said,  "because  I  was  worried  and 
grieved  so  over  my  husband's  death  and  had 
worried  so  over  my  boy,  I  was  not  think- 
ing about  my  rights  at  all;  I  was  just  try- 
ing to  do  as  Mr.  Owens  directed;  I  never 
gave  it  a  thought."  That  she  did  not  have 
any  knowledge  as  to  what  the  laws  of  the 
territory  provided  about  the  community 
property,  and  first  knew  upon  consulting  her 
attorney  in  this  case  that  under  the  laws 
of  New  Mexico  she  was  entitled  to  a  one- 
half  interest  in  the  community  property. 
That  at  the  time  of  probating  the  will  she 
did  not  know  what  she  was  entitled  to  under 
the  laws  of  New  Mexico.  That  she  knew 
that  Mr.  Oibbany,  a  lawyer,  had  drawn  the 
Tvill,  and  therefore  thouRht  that  It  w^as  val- 
id. That  up  to  the  time  she  had  words  with 
lier  son  she  had  never  consulted  any  attor- 1 


ney  "with  refereIU^e  to  the  will  or  the  law 
governing  estates  In  the  territory  of  New 
Mexico  or  in  the  state  of  Texas,  or  what 
might  be  her  rights  one  way  or  the  other." 
That  she  had  always  managed  the  estate 
as  though  it  belonged  to  her.  That  Mr.  Gib- 
bany  was  the  attorney  for  the  plaintiff  as 
executrix,  and  she  consulted  with  him  about 
her  rights,  and  be  in  substance  advised  her 
to  let  the  sale  of  the  real  estate  in  Texas 
go  through,  and  also  advised  her  tbat  she 
could  not  talce  under  the  law,  but  was  bound 
to  take  under  the  will.  That  no  report  was 
ever  made  to  the  probate  court,  and  the  wlU 
has  not  been  probated  In  New  Mexico.  That 
she  never  knew  anything  about  an  election. 
That  she  and  the  adult  defendants,  after 
the  institution  of  tUs  action,  undertook  to 
compromise  the  same,  because  of  this  agree- 
ment to  compromise,  and  before  It  was  aban- 
doned she  accepted  $2,000  as  her  legacy,  but 
paid  out  of  it  to  Mr.  Glbbany  $1,082.  Tbat 
she  had  a  talk  in  the  spring  of  1909  with  a 
lady  on  a  train  that  caused  her  seriously  to 
consider  her  legal  rights  in  the  estate  of 
her  late  husband,  and  it  was  in  the  fall  of 
1909  that  she  decided  to  abandon  her  rights 
under  the  will  and  take  under  the  law. 
That  she  had  intended  to  take  under  the 
will,  supposing  at  the  time  tliat  she  must 
do  so.  That  she  had  asked  Attorney  Glb- 
bany If  she  could  break  the  will,  but  as  Mr. 
Glbbany  drew  the  will  and  was  a  lawyer, 
and  from  what  he  told  her,  she  had  an  abid- 
ing conviction  that  it  was  vaUd  and  could 
not  be  done  away  with. 

The  foregoing  brief  of  the  evidence  consti- 
tutes but  a  small  portion  of  the  evidence  ad- 
duced, at  the  trial,  pertaining  to  this  Is.sue  in 
the  case.  We  have  examined  the  record  in 
its  entirety  and  believe  that  the  character  of 
the  controversy  Is  clearly  pointed  out  by  the 
evidence  here  referred  to.  It  is  from  these, 
and  similar  facts,  that  we  must  determine 
whether  an  election  can  be  Implied  from  the 
conduct  and  statements  of  appellee. 

The  learned  trial  judge  in  his  written  opin- 
ion, filed  in  this  case,  expressed  himself  up- 
on this  question  in  the  following  langimge: 
"The  court  is  not  convinced  by  this  testimo- 
ny, especially  in  the  light  of  the  denials  of 
Mrs.  Owens  of  her  knowledge  of  her  rights 
under  the  law,  that  at  the  time  she  did  the 
acts  alleged  to  constitute  an  election,  she  had 
such  knowledge  of  her  rights  as  would  justi- 
fy the  court  upon  that  ground  in  shutting 
her  out  from  an  exercise  of  her  rights  under 
tlie  law  at  this  time.  The  uncertainty  of  Mr. 
Glbbany's  testimony — not  unnatural  consid- 
ering the  interval  of  time  from  the  making 
of  the  will  to  the  giving  of  his  testimony — 
and  the  circumstances  under  which  she  made, 
if  at  all,  the  statements  to  Mr.  Maugun  com- 
ing so  soon  as  they  did  after  her  husband's 
homicide,  fail  to  carry  conviction  tbat  during 
this  period  she  was  intelligently  surrender- 
ing a  one-half  interest  in  the  estate  for  a  one- 
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tenth  Interest  The  law  does  not  enforce  up- 
on heirs,  and  espedaUy  upon  widows,  a  hasty 
choice  of  rights,  and  the  Inadequacy  of  the 
provision  in  the  will  for  this  spouse  of  26 
years'  co-operation  with  her  husband  is  not 
without  weight  in  deciding  whether  her  acts 
were  done  with  Intelligent  intention  to  elect 
•  *  •  The  court  will  not  enforce  upon  her 
an  alleged  election,  with  results  so  dispro- 
portionate to  elements  of  Justice  without 
clearer  proofs  of  an  intelligent  and  discrimi- 
nating choice,  with  full  knowledge  of  the 
facts,  than  la  here  shown." 

[3]  Pomeroy,  at  section  615,  says  under 
the  subject  of  implied  election  that:  "To 
raise  an  inference  of  election  from  the  par- 
ty's conduct  merely,  it  must  appear  that  he 
knew  of  hi*  right  to  elect,  and  not  merely 
of  the  instrument  giving  such  right,  and 
that  he  had  full  knowledge  of  all  the  facts 
concerning  the  properties."  See,  also,  Stone 
V.  Vandermark,  146  111.  312,  34  N.  B.  151; 
In  re  Peck's  Estate,  80  Vt  468,  68  Atl.  438. 

In  the  light  of  all  the  evidence  and  the 
principles  of  law  applicable  thereto,  we  can- 
not say  that  the  appellee  had  such  knowl- 
edge of  her  rights  even  though  she  possessed 
full  knowledge  concerning  the  property  and 
intended  an  election,  as  would  bind  her  to 
an  impUed  election  to  take  under  the  will 
arising  from  conduct,  or  thoughtless  state- 
ment We  are  more  inclined  to  believe  her 
statements  to  the  effect  that  she  was  wor- 
ried and  grieved  over  her  husband's  death, 
and  worried  so  about  her  boy's  predicament, 
that  she  was  not  thinking  about  her  rights 
at  alL  We  agree  with  the  authorities  that 
the  acts  and  declarations  relied  upon  must 
be  unequivocal,  and  must  clearly  evince  an 
intention  to  elect  and  take  under  the  will, 
and  the  choice  must  be  made  by  the  widow, 
with  her  full  knowledge  of  her  rights  and 
the  status  of  the  estate.  We  might  discuss 
the  evidence  at  greater  length,  but  it  Is 
needless  to  do  so,  as  we  find  no  error  In  the 
assignments  pertaining  to  this  question. 

The  remaining  assignments  of  error  have 
to  do  with  the  question  of  the  widow's  right 
to  revoke  her  election  If  one  was  made.  We 
might  urge  that  our  opinion  as  herein  ex- 
pressed makes  it  unnecessary  to  pass  upon 
this  question,  or  the  remaining  assignments 
of  error;  but  the  questions  are  so  intermin- 
gled that  we  will  speak  of  the  conclusions 
our  studies  have  led  us  to  adopt. 

We  are  mindful  of  the  fact  that  In  this, 
as  in  the  other  numerous  questions  pertain- 
ing to  elections,  the  authorities  are  appar- 
ently in  hopeless  confusion.  The  courts 
have  determined  the  cases  almost  entirely 
upon  the  facts  pertaining  to  each  in  an  ear- 
nest desire  to  do  equity;  the  divergent  facts 
leading  to  the  seeming  conflict  Our  exam- 
ination of  the  numerous  authorities  cited  by 
counsel  in  their  able  briefs  leads  us  to  the 
opinion  that  this  conflict  is  less  real  than 
apparent  and  that  through  nearly  all  the 


authorities  there  runs  a  consensus  of  opin- 
ion that  "to  make  the  enforcement  of  one 
demand,  which  Is  inconsistent  with  another, 
a  final  and  binding  election  to  take  that  and 
not  the  other,  the  party  must  either  be 
shown  to  have  acted  advisedly,  with  a  prop- 
er knowledge  of  all  the  circumstances,  and 
with  a  consciousness  of  the  eflCect  of  the  act 
relied  upon,  or  the  party  adversely  interest- 
ed must  have  so  changed  his  position  In  re- 
liance upon  such  action  that  it  would  be  In- 
equitable to  permit  the  party  who  has  the 
choice  to  recede  from  his  former  action." 
Xoung  v.  Young,  61  N.  J.  Eq.  500,  27  Atl 
634;  Hill  v.  Hill,  88  Ga.  612,  15  8.  B.  675; 
Uoodrum  v.  Goodmm,  66  Ark.  532,  20  S.  W. 
363. 

[4]  We  think  that  the  principle  of  law 
precluding  the  revocation  of  an  election  Is 
necessarily  the  doctrine  of  estoppel,  and  that 
there  can  be  no  estoppel  where  there  is  no 
injury.  The  injury  claimed  to  have  result- 
ed to  two  of  the  appellants  by  reason  of  in- 
vestments made  on  the  strength  of  prospects 
from  the  estate  seems  to  us  to  be  too  specu- 
lative to  come  within  the  class  of  Injuries 
which  might  operate  an  estoppel.  So,  too, 
we  consider  the  facts  pertaining  to  the  mar- 
riage of  certain  of  the  children,  alleged  to 
have  been  entered  into  in  contemplation  of 
their  rights  under  the  wilL  We  see  no 
change  of  status,  in  these  appellants,  that 
cannot  be  corrected  by  the  judgment  of  the 
district  court 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  district  court  of  Chaves  county 
la  affirmed. 

ROBERTS,  G.  J.,  and  PARKER,  J.,  con- 
cur. 


NOBLE  V.   BEBMAN-SPAULDTNG-WOOD- 

WARD  CO.  et  al. 
(Supreme  Court  of  Oregon.     April  29,  1913.) 

1.  BiLi-s  AWD  Notes  (J  249*)— Pasties— "Iw- 

DOBSEK." 

Under  the  provision  of  the  Negotiable  In- 
strument Law  (Laws  1809,  p.  18)  that  a  per- 
son placing  his  signature  upon  an  instrument 
otherwise  than  as  a  maker,  drawer,  or  acceptor 
is  deemed  to  be  an  indorser  unless  he  clearly  in- 
dicates by  appropriate  words  his  intention  to  be 
bound  in  some  other  capacity,  a  party  who  in- 
dorsed upon  the  back  of  a  note,  "I  hereby  guai^ 
antee  payment  of  the  within  note,"  was  not  an 
"indorser,"  having  indicated  by  the  appropriate 
word  "guarantee"  his  intention  to  be  bound  in 
that  capacity  and  not  as  an  indorser. 

[Ed.  Note.— For  other  cases,  gee  Bills  and 
Note,  Cent.  Dig.  §S  555-558 ;   Dec.  Dig.  {  246.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  4,  pp.  3567,  3568 ;   voL  8,  p.  7688.] 

2.  Bills  awd  Notxs  (S  246*)— Pabtim— "Ac- 
commodation Pabtt." 

Under  L.  O.  L.  §  5862,  providing  that  an 
"accommodation  party"  is  one  who  signs  as 
maker,  drawer,  acceptor,  or  indorser  without 
receiving  value  therefor  and  for  the  purpoae  of 
lending  bis  name  to  some  other  person,  one 
who,  for  the  accommodation  of  the  maker,  guar- 
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antecd  the  pAjaent  of  a  note  waa  not  an  ac- 
commodation party ;  the  statute  having  limited 
accommodation  partlM  to  the  four  classea  men- 
tioned. 

[Ed.  Note.— For  other  caaea,  see  Bills  and 
Note*.  Cent  Vig.  U  665-C68:  Dec.  Dig.  | 
S46.» 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  1,  pp.  73,  74.] 

8.  Biixs  AND  Nona  (|  263*)— Obdeb  ot  JjUl- 

BIUTT. 

Under  L.  O.  Ij.  I  6023,  proTidlngr  that  the 
person  primarily  liable  en  an  instrument  is  the 
one  who,  hy  the  terms  of  the  inatrament,  is  ab- 
solutely required  to  pay  the  same,  and  that  all 
other  parties  are  secondarily  liable,  the  liabili- 
ty of  accommodation  makers  and  an  accommo- 
dation guarantor  was  sueceaslTe  and  not  con- 
current; the  accommodation  malcer  being  pri- 
marily lial}le  and  the  guarantor  only  secondari- 
ly liable,  in  the  absence  of  a  special  contract 
changing  their  liability. 

[l!d.  Note.— For  other  eases,  see  Bills  and 
Notes,  Oent  Dig.  {{  612,  613;  Dec  Dig.  i 
263.*] 

4.  Bills  and  Nom  d  253*)— Obobb  ot  I/ca- 

BlLlTf. 

Accommodation  parties  to  ordinary  com- 
mercial paper  are  liaole  to  each  other  in  suc- 
cession as  their  names  appear  upon  the  instru- 
ment, unless  they  specially  agree  that  they  are 
to  be  bound  Jointly  and  not  severally,  in  which 
caae  thpy  are  entiUed  to  contribution  as  among 
themselves. 

[Ed.  Note.— For  other  cases,  (Me  Bills  and 
Notes,  Gent  Dig.  ||  612,  613;  Dec  Dig.  | 
268.»] 

6.  Btideitck  d  423*)— InDORSKRa— Ordxb  or 

I/IABILITT. 

An  agreement  between  parties  to  negotia- 
ble instruments,  to  be  equally  liable  instead  of 
being  liable  to  each  other  in  succession  as  their 
names  appear,  may  be  proved  by  parol. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ff  1957-1965;  Dec.  Dig.  |  423;' 
Bills  and  Notes,  Cent  Dig.  i  1723.] 

6.  Bnxs  AND  Notes  (f  253*)— Order  ot  Lia- 
BiLrrr. 

That  an  accommodation  guarantor  of  a 
note  knew  when  he  executed  the  guaranty  that 
certain  of  the  makers  were  accommodation  par- 
ties did  not  make  his  and  their  liability  con- 
current instead  of  snceeasire,  in  the  absence  of 
a  special  agreement 

[Ed.  Notai— For  other  cases,  see  Bills  and 
Note^   Cent   Dig.   U  612,   613;    Dec   Dig.   { 

7.  Appeal  and   Ebrob  (J   lOlO*)— Review- 
Questions  OF  Fact. 

The  finding  of  the  trial  court  on  a  question 
of  fact  amounts  to  a  verdict  and  cannot  be  dis- 
turbed on  appeal  unless  the  court  can  say  affirm- 
atively that  there  is  no  evidence  to  support  it 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3979-3982,  4024;  Dec 
Dig.  i  1010.*] 

&  Bills  and  Notes  (|  519*)— Actioks— Suf- 

FiciENCT  OF  Evidence. 

A  finding  against  the  contention  of  accom- 
modation makers  that  they  and  an  accommoda- 
tion guarantor  were  to  be  concurrently  liable 
was  supported  by  evidence  that  the  guarantor 
was  a  stranger  to  the  real  debtor,  a  corpora- 
tion, while  the  accommodation  makers  were  di- 
rectors and  interested  therein. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Djg.  <  1802;  Dec  Dig,  j  519.*] 


9.  Plbaoino  (1 369*)— Arswb»-Shai£  Pl«ad- 
ina. 

In  aa  action  for  the  amoont  of  a  note, 
where,  on  the  other  pleadings  and  the  evidence, 
it  waa  undisputed  that  the  note  was  given  toa 
bank  for  a  loan  and  guaranteed  by  plainttK 
who  wa*  compelled  to  pay  it,  the  court  would 
have  been  justified  in  disregarding  as  sham  a 
defense  which  alleged  that  the  note  waa  given 
to  plaintiff  for  a  loan  by  him. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  il  1120-1128;   Dec  Dig.  i  359.*] 

10.  Bills    and    Notes    ({   889*)— Aonoirs— 

B^N  DIKOS— SXTlTIOnNOr. 

In  an  action  by  a  guarantor  of  a  note  |(iT- 
en  by  a  corporation  against  accommodation 
makers,  the  finding  that  the  corporation  turned 
all  its  assets  over  to  a  trustee  for  the  benefit  of 
creditors,  that  a  large  number  of  its  creditors 
signed  an  agreement  with  the  trustee  by  which 
he  was  to  reduce  the  assets  to  money  and  pay 
the  creditors  pro  rata  who  were  to  receive  such 
payment  in  full  of  their  claims,  but  that  plain- 
titr  never  signed  such  agreement  and  never  waa 
paid  anything  on  account  of  the  note,  was  a 
sufficient  finding  as  to  defendant's  contention 
that  plaintiff  assented  to  such  agreement 

[Eid.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {Ji  1911-1913,  1934;  Dec 
Dig.  I  639;*  Trial,  Cent  Dig.  {  859.] 

11.  Bilu  and  Notes  (|  260*)  —  Acnoirs — 
Defenses  —  Sbttleuxnt  with  Pbimabt 
Debtor, 

A  guarantor  or  Indorser  of  a  note,  who  at 
that  time  had  not  paid  it  could  not,  by  assent- 
ing to  an  agreement  by  which  creditors  of  the 
real  debtor  were  to  receive  their  pro  rata  share 
of  its  assets  in  full  settlement  of  their  claims, 
do  anything  either  favorable  or  unfavorable  to 
accommodation  makers,  and  hence,  in  determin- 
ing their  liability  to  the  guarantor,  it  was  im- 
material whether  he  assented  to  such  agree- 
ment or  not 

[Bd.  Note.— For  other  cases,  see  Bills  and 
Notes,   Cent   Dig.    K   608-610;    Dec    Dig.   { 

12.  Plbadino    ({    277*)  — ANSwn  — SiiFPUt- 

MENTAL  Answer— Neckssitt. 

Where,  after  the  issues  were  made  up  be- 
tween plaintiff  and  the  answering  defendant 
plaintiil  took  a  default  judgment  against  an- 
other defendant,  the  answering  defendant  could 
not  rely  on  such  judgment  as  a  bar  to  a  recov- 
ery against  him  unless  be  pleaded  it  by  a  sup- 
plemental answer  under  L.  O.  L.  g  108,  per- 
mitting material  facts  occurring  after  the  an- 
swer to  be  pleaded  by  a  supplemental  answer. 

[EJd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |  834 ;   Dec  Dig.  i  277.*] 

13.  Bills  and  Notes  (J  120*)— JoiifT  awd 
Several  Liabilitt. 

The  makers  of  a  note  providing  that  "For 
value  received,  I  promise  to  pay,"  were  jointly 
and  severally  liable  to  the  payee. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  257;  Dec  Dig.  |  120.*] 

14.  Bills  and  Notes  (J  260*)— Joint  and 
Several  Liabilttt. 

Where  makers  of  a  note  were  jointly  and 
severally  liable  to  the  payee,  their  liability  to 
a  party  who  guaranteed  payment  was  also  joint 
and  several. 

fRd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  g{  eO&-«10;  Dec.  Dig.  g  260.*] 

15.  JuDoviENT  (I  237*)— Persons  Concluded 
— Judouent  against  One  or  Joint  and 
Several  Dbbtors. 

A  default  judgment  against  one  of  several 
parties  Jointly  nnd  severally  liable  on  a  con- 


•Vor  etner  cmm  see  same  tople  and  sectloa  NUHUBR  In  Deo.  Dig.  A  Am.  Dig.  Ksy-No.  Bsrlw  *  Rep'r  bid«x«s 


Digitized  by 


Google 


1008 


131  PACIFIC  REPORTER 


(Or. 


tract  was  not  a  tar  to  a  recovery  against  oth- 
ers of  such  parties. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §g  415,  418-421,  429;  Dec.  Dig.  $ 
237.*] 

16.  Bills  and  Notes  (§  534*)— Payment  by 
Guarantor— Amount  of  Recovery. 

An  action  by  a  guarantor  of  a  note,  who 
paid  the  note  but  did  not  take  an  assignment 
thereof  against  the  makers,  was  not  an  action 
on  the  note,  but  was  an  action  for  reimburse- 
ment for  the  amount  paid  by  him  for  the  de- 
fendants, and  hence  he  was  not  entitled  to  re- 
cover the  attorney's  fees  and  interest  stipulated 
in  the  note,  notwithstanding  L.  O.  ILi.  |  5954, 
providing  that,  where  the  instrument  is  paid 
by  a  party  secondarily  liable,  it  is  not  discharg- 
ed, but  that  the  party  so  paying  it  is  remitted 
to  his  former  rights  as  regards  all  prior  parties, 
and  may  strike  out  his  own  and  all  subsequent 
indorsements  and  again  negotiate  it ;  this  man- 
ifestly referring  to  indorsers  for  value  who  at 
some  prior  time  owned  the  note,  and  not  to  ac- 
commodation parties  who  never  had  any  "for- 
mer rights." 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {§  1946,  1947;    Dec.  Dig.  § 

17.  Bills  and  Notes  (§  530*)— Amount  Re- 
coverable. 

A  guarantor  of  a  note,  which  provided  for 
interest  at  8  per  cent,,  was  entitled  to  recover 
interest  from  the  date  he  paid  the  note  at  only 
6  per  cent,  under  L.  O.  L.  S  6028,  fixing  the  le- 
gal rate  of  interest  at  6  per  cent,  except  on 
contracts  where  a  higher  rate  is  iized  by  ex- 
press agreement  of  the  parties. 

[Bd.  Note. — For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  §§  1941-1944;  Dec.  Dig.  I 
530.*] 

Bean,  J.,  dissenting. 

Appeal  from  Olrcnit  Court,  Multnomah 
County;  J.  P.  Kavanaugta,  Judge. 

Action  by  C.  H.  Noble  against  the  Beeman- 
Spaulding-Woodward  Company  and  others. 
From  a  Judgment  for  plaintiff,  defendant 
Milton  G.  Smith  appeals.     Modified. 

About  March  30,  190S,  the  Beeman-Spauld- 
Ing-Woodward  Company,  hereinafter  called 
the  corporation,  applied  to  the  Hibemla  Sav- 
ings Bank,  to  be  called  the  bank,  for  a  loan 
of  $2,500.  The  hank  officers  drew  up  a  note 
of  that  date,  of  which  here  follows  a  copy: 
'•$2,500.  Portland,  Ore.,  March  30,  1908.  On 
demand,  after  date,  without  grace,  I  promise 
to  pay  to  the  order  of  Hibernia  Savings 
Bank  at  the  Hibemla  Savings  Bank,  of  Port- 
land, Oregon,  twenty-flve  hundred  dollars  In 
gold  coin  of  the  United  States  of  America, 
with  interest  at  the  rate  of  8  per  cent  per 
annum  from  date  until  paid ;  value  received. 
Interest  payable  quarterly,  and  if  not  so 
paid  the  whole  sum,  both  principal  and  Inter- 
est, to  become  immediately  due  and  collec- 
tible at  the  option  of  the  holder  of  this  note ; 
and  I  further  agree  to  pay  all  taxes  and  as- 
ses.<3ments  which  may  be  levied  or  assessed 
to  the  bolder  of  this  note  on  account  there- 
of ;  and  in  case  suit  or  action  is  instituted  to 
collect  this  note  or  any  portion  thereof,  I 
promise  to  pay  such  additional  sum  as  the 
court  may  adjudge  reasonable  as  attorney's 
fees  in  said  suit  or  action."    This  note  was 


signed  by  the  corporation  and  forwarded  by 
the  bank  to  its  correspondent  at  Seattle, 
Wash.,  with  this  writing  on  the  bade,  to  be 
presented  to  the  plaintiff  there  for  his  sig- 
nature: "For  value  received,  1  hereby  guar- 
antee the  payment  of  the  within  note  at 
maturity,  or  any  time  thereafter,  with  inter- 
est at  8  per  cent  per  annum  until  paid,  and 
hereby  waive  demand,  protest  and  notice  of 
nonpayment,  and  consent  that  the  imyment 
of  this  note  may  be  extended  from  time  to 
time  without  affecting  my  liability  thereon." 
Noble  refused  to  sign  the  writing  last  above 
ciuoted  unless  the  defendants  Julius  Beeman, 
Lewis  V.  Woodward,  and  M.  G.  Smitli,  who 
were  members  of  the  corporation,  would  sign 
the  note  as  makers,  and  it  was  returned  to 
the  bank.  The  three  individual  defendants 
then  signed  the  note,  which  was  again  sent 
to  Seattle,  where  Noble  signed  the  writing 
on  the  back,  and,  after  again  receiving  it,  the 
bank  paid  to  the  corporation  $2,500,  the 
principal  of  the  note.  It  Is  admitted  by  all 
parties  that  this  money  was  borrowed  by 
the  corporation  for  its  own  use,  and  that  nei- 
ther the  plaintiff  nor  any  of  the  individual 
defendants  received  any  of  It,  though  the 
latter  were  members  of  the  corporation.  The 
interest  was  paid  to  March  30,  1909. 

The  complaint  sets  out  the  note  and  the 
writing  on  the  back  thereof  In  full,  alleges 
the  pajment  of  the  interest  and  that,  the  de- 
fendants having  failed  to  pay  the  note,  the 
bank  compelled  the  plaintiff  to  pay  the  same, 
and  he  did  pay  It  to  the  bank  on  April  14, 
1910.  It  was  agreed  that  he  paid  $2,700  on 
that  date  to  take  up  the  note,  and  he  alleges 
that  he  has  been  and  now  is  the  owner  and 
holder  thereof  It  is  charged  also  that,  by 
the  terms  of  the  note,  the  defendants  prom- 
ised and  agreed  to  pay  the  bank  the  sum  of 
$2,500  on  demand,  but  that,  although  demand 
was  made  upon  them  by  the  bank,  they  had 
refused  to  pay  the  same  or  any  part  thereof; 
that  the  plaintiff  never  received  any  of  the 
proceeds  of  the  note  but  Indorsed  the  same 
as  stated  for  the  accommodation  of  the  de- 
fendants and  to  enable  them  to  procure  a 
loan  of  $2,500  from  the  bank.  It  is  also 
averred  that  the  plaintiff  was  compelled  to 
employ  a  firm  of  attorneys  to  bring  an  action 
upon  the  note  and  agreed  to  pay  them  a  rea- 
sonable attorneys'  fee  therefor,  which  the 
plaintiff  alleges  is  $500.  The  plaintiff  de- 
mands the  amount  paid  by  him  on  the  note, 
together  with  Interest  at  the  rate  of  8  per 
cent  per  annum  from  April  14,  1910,  and  for 
$500  attorneys'  fee&  The  summons  was 
served  on  the  corporation  and  the  defend- 
ant Woodward  respectively  May  5,  1910,  and 
May  10,  1910,  but  neither  of  them  answered. 
It  was  served  upon  the  defendant  Smith 
May  20,  1910,  and  he  is  the  only  person  who 
answered  in  the  action.  The  first  answer 
was  filed  May  28,  1»10.  On  October  13th  of 
that  year,  summons  having  been  served  upon 
the  defendant   Beeman  by  publication,   his 
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default  was  entered  arid  Judgment  taken 
against  him  for  the  snm  demanded  In  the 
original  complaint.  On  December  23d  Smith 
filed  an  amended  answer  upon  which  the 
case  was  tried.  He  admitted  the  execntlon 
of  the  promissory  note  set  out  in  the  com- 
plaint, but  says  that  he  executed  It  only  as 
surety  for  the  corporation  and  without  any 
consideration  to  himself  whatever.  The  ex- 
ecution and  Indorsement  of  the  plaintiff's 
written  guaranty  of  payment  of  the  not*'  as 
Inducement  to  the  bank  to  loan  money  to  the 
corporation  is  also  admitted,  but  Smith  de- 
nies that  It  was  an  inducement  to  the  bank 
to  loan  money  to  any  one  except  the  corpo- 
ration. The  answer  concedes  that  the  bank 
compelled  the  plaintiff  to  pay  the  note  on 
April  14,  1910,  but  denies  that  he  is  the 
owner  or  holder  of  It  or  as  such  Is  In  posses- 
Bion  thereof.  The  employment  of  the  at- 
torneys and  the  necessily  therefor,  the  rea- 
sonableness of  the  fee  of  $500,  or  any  other 
sum,  are  all  challenged  by  the  answer.  Fur- 
ther answering  the  complaint.  Smith  avers. 
In  substance,  that  the  $2,500  included  in  the 
note  of  March  30,  1908,  was  loaned  to  and 
received  by  the  corporation  for  its  sole  ben- 
efit, and  no  part  of  the  same  was  ever  re- 
ceived or  used  by  Smith ;  that  be  signed  the 
note  as  surety  only  tor  the  accommodation 
of  the  corporation  and  without  any  consid- 
eration whatsoever;  and  that  the  plaintiff 
both  before  and  at  the  time  he  executed  said 
written  guaranty  of  payment  of  the  note, 
and  at  the  time  he  paid  the  same  on  April 
14,  1910,  had  full  knowledge  and  notice  and 
well  knew  that  said  $2,500  was  being  loaned 
to  the  corporation  alone  for  its  sole  and  ex- 
clusive use,  and  that  this  defendant  signed 
said  promissory  note  as  a  surety  only.  As  a 
second  defense  Smith  avers  substantially 
that  the  corporation  borrowed  said  sum  of 
$2,500  from  the  plaintiff  for  its  own  use  and 
benefit  alone,  and  gave  the  note,  signed  by 
itself  as  principal  and  by  the  other  defend- 
ants as  sureties,  to  secure  payment  of  the 
same,  and  that,  knowing  all  this,  the  plain- 
tiff did  on  or  about  August  2,  1909,  duly 
enter  into  an  agreement  with  the  corporation 
and  its  other  creditors  that  It  should  assign 
all  Its  property  to  S.  C.  Spencer  In  trust  for 
the  benefit  of  all  said  creditors  to  dispose  of 
and  convert  the  same  Into  money,  and,  after 
deducting  his  necessary  expenses  in  that 
behalf,  to  divide  and  distribute  the  residue 
among  said  creditors  pro  rata  in  full  pay- 
ment of  their  claims  against  the  corporation, 
and  that  said  assignment  of  the  assets  of 
the  corporation  to  Spencer  should  release 
the  corporation  from  all  liability  on  account 
of  all  claims  of  Its  said  creditors  against  it. 
He  further  states  that,  in  accordance  with 
this  agreement  and  with  plaintiff's  assent 
thereto,  the  corporation  transferred  all  its 
property  to  Spencer,  who  has  converted  and 
Is  converting  the  same  into  money  In  execu- 
tion of  the  agreement,  and  that  by  reason  of 
the  premises  Smilb  is  released  and  discharg- 
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ed  from  all  obligations  or  liability  on  the 
note.  The  amended  answer  of  Smith  was 
traversed  by  the  reply. 

The  cause  was  tried  before  the  court  with- 
out a  Jury,  and  the  Judge  found  facts  sub- 
stantially according  to  the  allegations  of  the 
complaint,  and  in  addition  thereto  found 
that  Smith  signed  the  note  as  surety  only, 
receiving  no  part  of  the  proceeds  of  the  loan 
nor  any  consideration  for  signing  It,  and  that 
he  executed  the  same  only  as  an  accommoda- 
tion maker  for  the  corporation.  The  Judge 
also  made  this  finding:  "That  on  or  about 
August  2,  1909,  the  corporation  turned  all  of 
its  assets  over  to  B.  C  Spencer  in  trust  for 
the  benefit  of  the  creditors  of  the  corpora- 
tion, and  that  said  Spencer  was  to  reduce  the 
assets  of  said  corporation  to  money  and  take 
out  his  reasonable  charges  and  expenses 
therefor  and  in  connection  therewith  and 
pay  the  creditors  of  the  corporation  pro  rata 
out  of  the  net  amount  realissed,  so  that  the 
creditors  ot  the  corporation  would  receive 
said  pro  rata  share  in  full  ot  their  claims 
against  It,  and  that  a  large  number  of  the 
creditors  of  the  corporation  signed  this 
agreement  with  said  Spencer,  but  that  the 
plaintiff  herein  never  did  sign  it;  that  said 
Spencer  entered  upon  the  duties  of  his  trust 
and  has  reduced  some  of  the  assets  to  cash, 
but  that  he  never  paid  said  plaintiff  any- 
thing for  or  on  account  of  the  note  herein 
nor  anything  to  the  Hibernia  Savings  Bank." 
The  answering  defendant  made  various  ob- 
jections to  the  findings  of  the  court,  but  the 
one  principally  relied  upon  is  to  the  effect 
that  it  was  not  determined  by  the  court 
whether  the  plaintiff  assented  to  or  became 
bound  by  the  agreement  between  the  cor- 
poration and  its  creditors  and  the  transfer 
of  its  assets  to  Spencer  as  trustee  in  accord- 
ance therewith.  The  court  disregarded  all 
the  objections  to  the  findings  and  entered 
Judgment  against  Smith  for  $2,700,  with  in- 
terest at  8  per  cent  per  annum  from  April 
14,  1910,  and  $275  attorneys'  fees,  with  costs 
and  disbursements.  From  this  Judgment 
the  defendant  Smith  appeals. 

B.  B.  Watson,  of  Portland  (Watson  & 
Beekman,  of  Portland,  on  the  brief),  for  ap- 
pellant S.  C.  Spencer,  of  Portland  (Wilbur, 
Spencer  &  Dibble,  of  Portland,  on  the  brief), 
for  respondent 

BURNETT,  3.  (after  stating  the  facts  as 
above).  It  may  be  conceded  that  as  to  the 
bank  the  plaintiff,  who  signed  the  writing 
on  the  back  of  the  note,  and  the  defendants 
In  this  action,  all  of  whom  signed  the  note 
as  makers,  were  all  directly  liable.  Such 
is  the  doctrine  taught  by  all  the  cases  cited 
in  the  defendant's  brief.  Hungerford  v. 
O'Brien,  37  Minn.  306,  34  N.  W.  161;  Hecht 
V.  Acme  Coal  Co.,  19  Wyo.  10,  113  Pac.  786 : 
Walter  A.  Wood  Co.  v.  Farnham,  1  Okl. 
375,  33  Pac.  867;  Roberts  v.  Hawkins,  70 
Mich.  566k  38  N.  W.  575,  and  other  cases. 
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The  tiaestion,  however,  bare  to  be  detennloed 
Is  not  betweoi  the  bank  and  the  parties  to 
this  salt,  bnt  it  is  for  ns  to  decide  what  Is 
the  relation  existing'  between  the  plaintiff, 
who  signed  the  instrument  on  the  back  of  the 
note,  on  the  one  hand,  and  the  defendants 
here,  who  signed  as  makers,  on  the  other. 
In  the  first  place  it  is  laid  down  In  the  case 
of  Staver  t.  Locke,  22  Or.  K19,  524,  30  Pac. 
497,  498  (17  L.  B.  A.  662,  29  Am.  St  Rep. 
621),  that:  "In  determining  the  liability  of 
a  surety  or  a  guarantor,  it  most  be  remem- 
bered that  he  Is  a  favorite  of  the  law  and  has 
the  right  to  stand  upon  the  strict  terms  of 
his  obligation  when  such  terms  are  ascer- 
tained." 

[1,  2]  It  is  manlf^t,  upon  the  face  of  the 
wrlttngs  InTolved,  that  at  the  outset  the 
parties  intended  to  be  bound  to  the  bank 
In  different  capacities,  for,  as  conceded  by 
all  parties,  Noble  refused  to  sign  the  eon- 
tract  of  guaranty  indorsed  on  the  note,  un- 
less the  individual  members  of  the  corpora- 
tion, including  the  answering  defendant  here, 
should  themselves  sign  the  note,  and  it  was 
only  when  the  note  was  again  presented  to 
him  with  the  signatures  of  the  individual  de- 
fendants as  makers  that  he  signed  as  he  did. 
Our  Negotiable  Instrument  Law  (Laws  1899, 
p.  27,  §  63)  provides :  "A  person  placing  his 
signature  upon  an  instrument  otherwise  than 
as  a  maker,  drawer  or  acceptor  is  deem- 
ed to  be  an  indorser,  unless  he  clearly  in- 
dicates by  appropriate  words  his  Intention 
to  be  bound  In  some  other  capacity."  Under 
this  section  It  is  plain  that  Noble  was  not 
an  Indorser,  because  he  Indicated  by  the  ap- 
propriate word  "guarantee"  his  intention  to 
be  bound  in  that  capacity  and  not  as  an  in- 
dorser. Section  5862  L.  O.  L.,  says:  "An 
accommodation  party  is  one  who  has  signed 
the  instrument  as  maker,  drawer,  acceptor, 
or  indorser,  without  receiving  value  therefor, 
and  for  the  purpose  of  lending  his  name 
to  some  other  person.  Such  a  person  is  li- 
able on  the  Instrument  to  a  holder  for  value, 
notwithstanding  such  holder  at  the  time  of 
taking  the  Instrument  knew  blm  only  to  be 
an  accommodation  party."  The  Code  has 
thus  limited  accommodation  parties  to  the 
four  classes  of  maker,  drawer,  acceptor,  ot 
indorser.  True  enough  It  has  not  made  it 
unlawful  for  any  person  to  enter  into  a 
contract  of  guaranty  as  to  the  debts  of  an- 
other party,  but  by  the  law,  "the  mention 
of  one  being  the  exclusion  of  the  other,"  such 
a  guarantor  is  not  an  accommodation  party. 
Although,  by  placing  his  name  only  on  the 
back  of  the  note.  Noble  would  have  been  an 
indorser,  he  clearly  excluded  himself  from 
that  category  by  the  terms  of  the  writing 
which  he  signed,  indicating  his  intention  to 
be  bound  in  a  different  capacity.  So  far  as 
anything  is  concerned  in  this  case,  the  writ- 
ing which  Noble  signed  would  have  been 
equally  efficacious  If  it  had  been  inscribed  on 
an  entirely  separate  piece  of  paper,  with 


appropriate  words  deecriblng  tbe  instrument 
to  be  secured. 

[8-1]  Taking  Noble's  agreement  and  the 
note  together,  nothing  else  being  shown,  his 
liability  Is  not  concurrent  with  that  of  those 
who  signed  the  note  as  makers,  but  succes- 
sive to  theirs,  and  this  would  be  true,  in  the 
absence  of  any  other  showing,  even  if  Noble 
had  only  written  his  name  on  the  back  of 
the  note  before  it  was  delivered  to  the  bank 
and  the  money  advanced  thereon.  The  law 
of  this  state  says  that:  "The  person  'pri- 
marily' liable  on  an  Instrument  is  the  person 
who  by  the  terms  of  the  Instrument  is  ab- 
solutely required  to  pay  the  same."  L.  O.  L. 
I  6Q2S.  On  the  faoe  of  the  note  this  Is  tbe 
liability  of  the  defendant  Smith.  The  same 
section  says  further:  "All  other  parties  are 
secondarily  liable."  Even  if  Noble  had  mere- 
ly written  his  name  on  the  back  of  tbe  note 
and  thus  became  an  indorser  under  the  terms 
of  section  S896,  L.  O.  L.,  he  would  still  have 
been  only  secondarily  liable,  as  respects  the 
makers,  and  hence  not  in  the  same  category 
with  Smith.  But  if  we  should  treat  Noble 
as  strictly  an  indorser  and  not  a  guarantor, 
as  far  as  appears  from  tbe  note  itself  and 
its  Indorsements,  "it  is  the  established  rule 
that  the  parties  to  ordinary  commercial  pa- 
per, negotiated  for  valne  in  the  regular 
course  of  business,  are  liable  to  each  other 
in  succession  as  their  names  appear  upon  the 
instrument;  the  acceptor  of  a  bill  or  the 
maker  of  a  note  being  the  principal  debtor 
and  the  Indorsers  being  liable  severally  in 
the  order  In  which  their  names  are  written. 
The  same  rule  applies  in  the  absence  of 
special  agreement  to  successive  accommoda- 
tion parties,  and  a  subsequent)  accommoda- 
tion indorser,  who  has  been  compelled  to 
meet  the  obligation,  may  maintain  an  ac- 
tion upon  tbe  instrument  against  any  prior 
accommodation  party  and  recover  the  whole 
amount  paid,  although  he  knew  that  the 
latter's  signature  was  given  for  accommoda- 
tion merely.  It  follows  that  successive  ac- 
commodation parties,  acceptor  and  Indorser, 
maker  and  Indorser,  or  successive  indorsers. 
are  not  to  be  considered  as  cosureties  and 
therefore  they  are  not  entitled  to  contribu- 
tion among  themselves  unless  they  specially 
agree  that  they  are  to  be  bound  Jointly  and 
not  severally,  but  where  such  an  agreement 
exists,  contribution  may  be  enforced  and  the 
agreement  may  be  proved  by  parol  or  may 
be  evidenced  by  the  circumstances  of  the 
case."  1  Am.  &  Eng.  Ency.  Law,  p.  356.  To 
the  same  effect  is  the  doctrine  taught  by 
the  case  of  Montgomery  v.  Page,  29  Or.  320. 
44  Pac.  6S9.  There  Montgomery  had  signed 
a  note  as  maker  which  had  already  been 
signed  by  a  partnership  in  Its  firm  name 
and  by  the  individual  partners.  Montgomery 
was  in  fact  a  surety,  and  at  tbe  same  time. 
as  part  of  tbe  transaction,  tbe  defendant 
Page  wrote  on  the  back  of  the  note  and  sign- 
ed   these    words,    "for    value    received    I 
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hereby  guarantee  the  payrnent  of  the  within 
note,"  and,  having  been  compelled  to  pay  the 
note,  brought  an  action  against  Page  and 
alleged  that,  at  the  time  of  the  making  of 
the  note  and  the  Indorsement  by  Page,  It 
was  agreed  between  them  that,  In  case  either 
should  be  compelled  to  pay  the  note,  the 
other  would  contribute  half  of  the  amount 
required  to  be  paid.  Based  upon  such  an 
allegation,  this  court,  In  an  opinion  by  Mr. 
Justice  Wolverton,  held  that  the  agreement 
could  be  proved  by  parol  and  could  be  relied 
upon  to  take  the  case  out  of  the  natural 
operation  of  the  law  upon  the  writings  em- 
bodied in  the  note  and  the  indorsement 
thereof.  The  contract  raised  by  operation  of 
the  law  between  the  makers  of  a  promissory 
note  and  the  Indorsers  thereof  Is  that  the 
liability  Is  successive.  This  contract  may 
be  overcome  and  the  natural  operation  of  the 
law  be  superseded  only  by  a  special  contract 
between  the  parties  thus  bound  to  pay  the 
note. 

Turning  to  the  answer  of  the  defendant 
Smith,  we  find  It  to  be  utterly  silent  about 
any  agreement  between  himself  and  Noble 
about  the  relation  to  be  sustained  between 
each  other  as  to  the  note,  Independent  of  the 
effect  of  the  note  Itself  and  the  contract  In- 
dorsed thereon  by  Noble.  All  that  the  an- 
swer alleges  In  that  respect  la  that  Noble,  at 
the  time  he  executed  the  written  guaranty 
on  the  note,  knew  tbat  Smith  was  a  surety 
or  an  accommodation  maker  and  not  a  prin- 
cipal. Not  having  alleged  any  special  agree- 
ment taking  It  out  of  the  ordinary  category, 
whereby  Noble's  liability  would  be  subse- 
quent to  that  of  Smith,  the  latter  could  not 
resist  the  action  of  Noble  against  him  on 
that  point.  Moreover,  if  this  were  an  open 
question  on  the  pleadings,  the  trial  court 
found  In  accordance  with  the  allegations  of 
the  complaint  in  that  respect,  and.  this 
amounts  to  a  verdict  which  we  cannot  dis- 
turb, unless  we  can  affirmatively  say  there 
Is  no  evidence  to  support  It.  Evidence  of  a 
nature  tending  to  support  the  findings  of 
the  court  in  this  particular  is  found  in  the 
circumstance  that  Noble  was  a  stranger  to 
the  corporation,  while  Smith  himself  was  a 
director  and  Interested  therein;  that  Smith 
signed  as  a  maker,  while  at  best  Noble  was 
only  an  indorser.  The  result  is  the  same 
whether  we  consider  the  matter  as  one  of 
pleadings  or  one  of  evidence. 

[1-11]  It  is  next  contended  tliat  the  assign- 
ment of  the  corporation's  assets  to  Spencer, 
as  trustee  under  the  agreement  of  August  2, 
1909,  constituted  a  payment  of  the  debts 
and  a  release  to  the  company  and  of  the 
sureties  as  to  all  creditors  of  the  company 
signing  an  agreement  consenting  thereto,  and 
that  the  assent  of  Noble  was  a  material 
issue  upon  which  the  court  refused  to  find. 
This  contention  is  fallacious  in  at  least  two 
features:  First,  the  answer  upon  which 
this  contention  is  based  alleges   that   the 


corporation  borrowed  the  mon«y  directly 
from  the  plalntlflT,  and  that  the  plaintiff  ac- 
cepted the  promissory  note  as  security  for 
the  payment  of  the  loan,  thus  placing  the 
plaintiff  in  th«  position  of  an  original  prin- 
cipal creditor  of  the  corporation.  This  is 
manifestly  so  contrary  to  the  other  pleadings 
of  the  parties,  as  well  as  the  testimony  in 
the  case,  that  the  court  would  have  been 
Justified  In  utterly  disregarding  the  con- 
tention as  sham.  In  short,  there  is  no  tes- 
timony whatever  tending  to  show  that  the 
plaintiff  originally  loaned  the  money  to  the 
corporation.  On  the  contrary,  all  agree  that 
the  money  was  advanced  by  the  bank  on  the 
note,  signed,  as  stated  In  the  pleadings,  by 
the  defendants  here,  and  the  agreement  of 
Noble  indorsed  thereon.  Further,  the  court 
did  substantially  determine  the  Issue  In  the 
fourteenth  finding  of  fact.  In  substance,  tbat 
a  large  number  of  the  creditors  of  the  cor- 
poration signed  the  agreement  with  Spencer 
to  convert  the  assets  of  the  corporation  into 
cash,  but  the  plaintiff  never  did  sign  the 
agreement,  and  that  nothing  has  ever  been 
paid  by  Spencer  to  the  bank  or  to  the  plain- 
tiff on  account  of  the  nota  Secondly,  what- 
ever was  done  with  Spencer  about  realizing 
upon  the  assets  of  the  concern  was  agreed 
upon  before  the  plaintiff  had  paid  anything 
on  the  note  and  while  he  was  still  either 
guarantor  or  Indorser,  as  the  case  might  he. 
He  did  not  and  could  not  release  anything 
of  value  to  the  defendant  Smith,  for  he  had 
no  control  over  the  assets  of  the  corporation, 
and  was  not  In  a  position  to  exercise  any 
control  over  them.  He  could  not  do  any- 
thing either  favorable  or  unfavorable  to 
Smith  In  that  connection  at  that  time,  and 
hence  It  Is  immaterial  to  consider  whether 
he  assented  to  the  Spencer  contract  or  not. 

[12]  The  defendant  also  maintains  that 
the  default  Jtidgment  taken  against  Beeman 
operates  to  release  Smith  from  any  llablUty ; 
in  other  words,  that  it  is  a  bar  to  any  Judg- 
ment against  Smith.  Prior  to  the  rendition 
of  this  default  Judgment  against  Beeman,  the 
issues  had  been  made  up  between  the  plcUn- 
tlff  and  the  defendant  Smith.  If  he  had  in- 
tended to  rely  upon  the  Beeman  Judgment  as 
a  bar  to  a  Judgment  against  himself.  Smith 
should  have  operated  under  section  108,  L.. 
O.  L.,  reading  thus:  "The  plaintiff  and  de- 
fendant respectively,  may  be  allowed  on  mo- 
tion, to  make  a  supplemental  complaint,  an- 
swer, or  reply,  alleging  facts  material  to  the 
case,  occurring  after  the  former  complaint, 
answer,  or  reply."  This  is  a  statutory  rule 
analogous  to  the  common-law  plea  of  puis  dar- 
rein continuance,  and,  If  a  party  would  rely 
upon  anything  occurring  since  the  issues 
were  joined,  it  was  his  duty  to  bring  it  to 
the  attention  of  the  court  by  a  proper  plea. 
31  Cyc.  p.  493;  Trotter  v.  Stay  ton,  45  Or. 
301,  77  Pac.  395. 

[13-1t]  Again,  the  obligation  of  the  de- 
fendant,  which  Noble  guaranteed,    was   a 
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Joint  and  several  obligation,  being  a  note  on 
wbicb  tbe  words  were,  "For  value  received, 
I  promise  to  pay."  Noble  stands  in  tbe  situ- 
ation of  saying  to  the  defendants:  "I  guar- 
anteed tbe  performance  of  your  joint  and 
several  obligation.  Having  performed  tbat 
obligation  for  you  and  in  your  place,  I  now 
demand  of  you  that  you  perform  the  same  to 
me  as  you  should  have  done  to  the  bank."  Un- 
der sucb  circumstances,  tbe  obligation  which 
they  assumed  to  lUm  who  stood  sponsor  for 
tbem  is  not  materially  different  from  that 
which  they  assumed  to  the  bank.  In  good 
reason,  therefore,  the  obligation  of  the  de- 
fendants to  their  guarantor  Noble  is  Joint 
and  several.  It  presents  a  case  within  tbe 
meaning  of  Sears  v.  McGrew,  10  Or.  48, 
where  it  was  held  that,  when  the  action  was 
upon  a  contract  Joint  and  several,  a  several 
judgment  would  be  proper,  as  tbe  defendant 
might  have  beeu  sued  alone  in  said  case; 
therefore  judgment  might  be  rendered 
against  one  or  more  without  waiting  for  the 
the  final  trial. 

[16]  It  is  lastly  contended  that  Noble  was 
not  entitled  to  recover  from  Smith  any  at- 
torneys' fees,  and  this  will  be  considered  in 
determining  what  judgment  should  have  been 
entered  in  tbe  court  below,  as  we  are  em- 
powered to  do  under  article  7  of  the  Consti- 
tution. Without  having  taken  an  assignment 
of  the  note.  Noble  Is  not  the  owner  or  bolder 
thereof  in  the  true  meaning  and  intent  of 
the  law.  In  legal  effect  he  is  not  bringing  an 
action  upon  the  note.  It  is  said  in  section 
5954,  I*  O.  L.,  that:  "Where  the  Instrument 
is  paid  by  a  party  secondarily  liable  thereon 
it  is  not  discharged,  but  the  party  so  paying 
it  Is  remitted  to  bis  former  rights  as  regards 
all  prior  parties,  and  be  may  strike  out  his 
own  and  all  subsequent  Indorsements  and 
again  negotiate  the  instrument" — with  cer- 
tain exceptions  not  here  material.  It  is 
argued  that  the  right  of  again  negotiating 
tbe  instrument  includes  the  right  to  bring  an 
action  upon  it  from  which  it  would  follow 
tbat  tbe  present  proceeding  is  directly  upon 
the  note  entailing  the  allowance  of  attorneys' 
fees.  Manifestly  this  section  refers  odly  to 
Indorsers  tor  value  and  not  for  mere  accom- 
modation. An  indorser  for  value  at  some 
time  prior  to  his  Indorsement  owned  tbe  note 
with  the  right  to  sue  upon  It  at  maturity. 
With  this  right  be  parted  when  be  discount- 
ed the  paper  by  indorsement  to  a  purchaser 
for  value,  who  in  turn  by  like  process  may 
transfer  the  title  becoming  liable  by  his  in- 
dorsement to  the  new  indorsee,  and  so  on 
without  limit  until  the  maturity  of  the  in- 
strument Then,  whichever  of  the  successive 
imlorsers  is  comiielied  to  pay  is  restored  to 
bis  former  rights  witiiln  tbe  meaning  of  this 
section,  upon  striking  out  his  own  and  sub- 
ttetiuent  indorsements. 

The  case  is  entirely  different,  In  reason, 
cqnceming  an  accommodation  indorser  or  a 


guarantor.  Neither  of  tbem  has  any  "former 
rights,"  or.  Indeed,  any  right  wliatever,  un- 
til be  pays  tbe  note  or  bill,  and  then  it  Is  tbe 
right  of  contribution  or  of  reimbursement  ac- 
cording to  whether  he  is  liable  Jointly  with 
tbe  others  as  among  themselves  or  liable 
after  them.  So  It  is  witb  tbe  plaintiff  here. 
He  has  performed  his  contract  as  a  guaran- 
tor and  is  contending,  not  for  tbe  principal 
and  Interest  and  attorneys'  fees  provided  for 
by  the  note,  not  for  contribution  from  a 
cosurety,  but  for  reimbursement  or,  as  some 
authorities  term  It,  "exoneration"  for  the 
amount  which  he  paid  for  the  defendants  In 
execution  of  his  contract  of  guaranty.  As 
against  tbe  apparent  makers  of  the  note,  he 
has  no  cause  of  action,  except  tliat  arising 
upon  the  contract  which  be  carried  out. 
This  contract  with  them  does  not  provide  for 
an  attorney's  fee.  As  we  have  seen,  he  is 
not  an  accommodation  party,  being  neither 
a  maker,  a  drawer,  acceptor,  nor  indorser. 
By  bis  contract  he  excludes  himself  from  all 
those  classes  who  alone,  under  section  5862, 
are  accommodation  parties.  Strictly  speak- 
ing, he  cannot  enforce  tbe  terms  of  the  note. 
He  can  only  rely  upon  the  contract  which  be 
himself  made  and  cannot  extend  its  terms  to 
matters  not  Included  therein.  He  la  entitl- 
ed to  reimbursement  and  no  more. 

[17]  The  amount  he  paid  became  due  to 
him  from  and  after  April  14,  1910,  the  date 
be  paid  It.  Interest  In  such  cases  Is  reckon- 
ed at  6  per  cent  per  annum.  U  O.  L.  | 
6028. 

The  judgment  wlU  be  niodllied  and  one 
entered  here  In  favor  of  the  plaintiff  and 
against  the  defendant  for  |2,700,  with  In- 
terest thereon  at  the  rate  of  6  per  cent,  per 
annum  from  April  14,  1910. 

MOORE,  J.,  took  no  part  in  the  consider- 
tion  of  this  case.  BEIAN,  J.,  reserves  the 
right  to  dissent 


UNION  PAC.  LIFE  INS.  CO.  v.  FERGUSON, 

State  Ins.  Com'r. 
(Supreme  Court  of  Oregon,     April  30,   1913.) 
INSURANCK    (g    33*)— Life   Insubanck    Com- 
panies—"Cash  Capital." 

A  resolution  of  the  stockholders  and  di- 
rectors of  a  life  inrarance  company  which  de- 
clares that  the  assets  of  the  company  shall  con- 
stitute its  capital  aet  apart  as  a  basis  of  credit 
for  the  policy  holders  and  creditors  and  not 
subject  to  withdrawal  converta  the  assets  into 
cash  capital  within  L.  O.  I*  S  4610,  proridinn 
tbat  no  instirance  corporation  shall  be  permitted 
to  do  business  until  it  shnll  have  a  paid-up 
cash  capital  equal  to  a  specified  sum,  and  the  as- 
sets cannot  be  withdrawn  or  diverted  by  the 
corporation. 

[Bd.   Note. — For  other  cases,   see  Insurance, 
Cent  Dig.  i  38;    Dec  Dig.  §  33.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  9»«.) 

Mandamus  by  the  Union  Paciflc  Life  In- 
surance Company   against  J.  W.    Ferguson, 


*For  otber  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexta 
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OS  iDsuiance  ComndMioner  of  tbe  State 
of  Oregon,  to  compel  defendant  to  Issue  to 
plaintiff  a  certificate  authorizing  it  to  do 
insurance  business.  Demurrer  to  petition 
treated  as  an  alternatlTe  writ  overruled. 

J.  A.  Carson,  of  Salem,  and  C.  H.  Corliss, 
of  Portland  (Corliss  &  Skulason,  of  Port- 
land, on  the  brief),  for  plaintiff.  Bert  E. 
Haney,  of  Portland,  and  I.  H.  Van  Winkle, 
Asst.  Atty.  Gen.  (A.  M.  Crawford,  Atty.  Gen., 
and  Joseph  &  Haney,  of  Portland,  on  tbe 
brief),  for  defendant. 


EAKIN,  J.  Tills  is  an  original  proceeding 
in  tills  court  by  mandamus  to  compel  the 
defendant  Ferguson,  as  insurance  commis- 
sioner of  the  state  of  Oregon,  to  issue  to 
the  plaintiff  company  a  certificate  authoriz- 
ing it  to  do  an  insurance  business  during 
the  year  1913  in  the  state  of  Oregon.  By 
agreement  of  counsel  the  petition  for  the 
writ  is  taken  and  accepted  as  tbe  alternatlTe 
writ,  which  comes  on  for  hearing  upon  a  de- 
murrer Interposed  tliereto  on  the  ground  that 
the  writ  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  defend- 
ant; and,  after  argument  and  consideration 
by  tbe  court,  we  deem  that  tbe  demurrer 
should  be  overruled.  A  former  application 
was  made  to  the  Insurance  commissioner 
by  this  plaintiff  upon  a  showing  that  the 
corporate  stock  of  the  company  Is  $100,000, 
namely,  10,000  shares  of  the  value  of  $10 
a  share,  of  which  7,541  shares  had  been 
issued  and  fully  paid  up,  that  much  of  its 
stock  was  sold  at  a  price  largely  in  excess 
of  its  face  value,  which,  with  other  accu- 
mulations, was  invested  in  such  securities  as 
are  authorized  by  law  in  the  sum  total  of 
$106,600,  but  it  was  held  in  the  final  de- 
cision of  that  case  that  profits  and  surplus 
are  not  cash  capital  within  tbe  meaning  of 
section  4610,  L.  O.  L.  See  Union  Pacific 
lAte  Insurance  Company  v.  Ferjruson,  129 
Pac.  529.  For  tbe  purpose  of  meeting  this 
deficiency  in  its  capital,  plaintiff  by  resolu- 
tion of  its  stockholders  and  board  of  di- 
rectors declared  that  the  assets  of  the  com- 
pany represented  by  the  said  securities, 
which  include  surplus  and  profits  to  the 
amount  of  $24,590,  in  the  sum  total  of 
$106,600  constitutes  tbe  capital  of  said  cor- 
poration, with  like  effect  as  though  the  said 
money,  mortgagee,  and  bonds  represented 
the  proceeds  of  the  $100,000  capital  stock 
fully  subscribed  and  paid  for  at  not  less 
than  par,  wblcb  is  set  apart  as  a  basis  of 
credit  for  the  policy  holders  and  creditors  of 
the  corporation  and  Is  not  subject  to  with- 
drawal. Thereupon  the  plaintiff  renewed 
Its  application  to  the  Insurance  comnilPsion- 
er  for  a  certificate  to  do  business,  in  which 
application  the  action  of  the  stockholders 
and  dlPectors  above  mentioned  was  set  forth, 
being  based  upon  the  same  Investments  and 


securltlea  as  in  the  first  appUcatloD.  This 
application  was  denied  by  the  insurance 
conuuissioiier,  and  plaintiff  brings  this  suit 
to  have  adjudged  tbe  sufficiency  of  the  ac- 
tion of  the  corporation  In  setting  apart  Its 
surplus  and  profits  as  capital  to  meet  tbe 
requirements  of  the  statute,  and  to  require 
defendant  to  issue  such  certificate  to  plain- 
tiff. We  are  of  the  opinion  that  such  dedi- 
cation of  tbe  surplus  and  profits  converted 
them  into  cash  capital  as  fully  as  If  they 
were  the  proceeds  of  sales  of  the  capital 
stock  at  par,  and  that  they  are  equally  free 
from  tbe  possibility  of  impairment,  and  can- 
not be  withdrawn  nor  In  any  manner  di- 
verted by  the  corporation.  This  is  the  holrt- 
in'g  in  Sun  Mutual  Ins.  Co.  v.  Mayor,  etc., 
of  New  York,  8  N.  Y.  260,  and  in  Bailey  v. 
Railroad  Company,  22  Wall.  638,  22  L.  Ed. 
840,  where  It  is  said:  "Funds  set  apart 
as  capital  out  of  which  debts  are  to  be  paid. 
It  is  held,  amounts  to  a  contract  with  those 
who  become  creditors  on  the  faith  of  the 
transaction  that  tbe  fund  shall  not  be  with- 
drawn and  appropriated  to  the  use  of  tbe 
owner  or  owners  of  the  capital  stock."  And 
in  Mutual  Ins.  Co.  of  Buffalo  v.  Supervis- 
ors of  Erie,  4  N.  Y.  445,  it  is  said:  "If  the 
money  so  {mid  in  as  the  capital  to  be  em- 
ployed in  conducting  tbe  business  of  tbe 
company  cannot  be  withdrawn  and  divided 
among  the  stockholders  or  members  of  the 
company,  it  constitutes  the  capital  stock  or 
capital  of  the  company."  We  think  tbe  ef- 
fect of  the  resolution  by  the  stockholders 
and  directors  of  the  corporation  made  the 
surplus  and  profits  in  the  hands  of  the  com- 
pany a  part  of  Its  capital  and  was  a  com- 
pliance with  the  statute,  making  the  paid-up 
cash  capital  of  the  corporation  equal  to 
$100,000  of  United  States  gold  coin. 
The  demurrer  is  overruled. 


McBRIDB,  C.  J.,  took  no  part  In  the  con- 
sideration of  this  case. 


PAGE  v.  FOUD  et  al. 

(Supreme  Court  of  Oregon.     April  29,  1913.) 

1.  MoBTOAOES  {§  218*)— Note  Secured  bt 
MoBTOAOE  —  Action  fob  Personal  Judg- 
ment. 

Ia  O.  L;.  {  426,  which  was  part  of  Laws 
1908,  p.  252,  entitled  "An  act  to  abolish  de- 
ficiency Judgments  upon  foreclosure  of  purchase- 
money  mortgages,"  and  provides  that,  when 
judgment  or  decree  is  given  for  tbe  foreclosure 
of  any  purchase-money  mortgage,  the  mortKagee 
shall  not  be  entitled  to  a  deficiency  judi^ment, 
does  not  prevent  tbe  holder  of  a  note  given  for 
the  purchase  price  of  laud,  which  was  secured 
by  a  mortgage,  from  disregarding  the  raortgasc 
and  bringing  an  action  for  personal  juflKiueut 
on  the  note,  since  the  act  aboiishiug  deficiency 
judgments  did  not  repeal  L.  O.  L.  $  420,  pro- 
viding that  during  the  pendency  of  an  action 
for  the  recovery  of  a  debt  secured  by  a  lien  u 
suit  cannot  be  maintained  for  the  foreclosure  of 
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snch  Hen  nor  Aereafter,  nnless  plalntifF  recoyer 
jadgment  and  execution  be  returned  unsatisfied. 
[Ed.   Note.— For  other  cases,  see  MortgageB, 
Cent.  Dig.  Sf  568-585 ;    Dec.  Dig.  |  218.'] 

2.  Bills  and  Nomb  ({  170*)— Neootiabilitt 

— Indobsembnt. 

Under  L.  O.  L.  {  B841,  which  ia  part  of 
the  negotiable  instraments  law,  providing  that 
an  instrument  is  payable  to  order  where  it  is 
drawn  payable  to  the  order  of  a  specified  per- 
son, and  that  it  may  be  drawn  payable  to  the 
order  of  a  payee  woo  is  not  a  maker,  drawer, 
or  drawee,  or  the  drawer  or  maker,  or  the 
drawee,  or  two  or  more  payees  jointly,  or  one 
or  some  of  several  payees,  or  the  temporary 
holder  of  an  office,  the  indorsement  of  a  negoti- 
able instrument  in  the  alternative  does  not  ren- 
der it  nonnegotiable. 

[EU.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  368;   Dec  Dig.  !  170.*] 

8.  BILLJ9  AWD  Notes  ({  161*)— Nbootiabilitt 

—Sum  Fixed. 

In  view  of  Ia  O.  li,  {|  6033,  6034,  provid- 
ing that  when  the  rate  of  interest  on  any  obli- 
gation is  8  per  cent,  or  under,  contracts  requir- 
ing the  debtor  to  pay  the  taxes  thereon  shall  be 
legal  and  enforceable,  a  promissory  note  secured 
by  a  mortgage  to  which  it  refers  is  not  render- 
ed nonnegotiable  because  of  a  provision  incor- 
porated in  the  mortgage  that  the  mortgagor 
shall  pay  the  interest  assessed  against  the  note 
and  mortgage ;  it  being  apparent  that  this  pro- 
vision did  not  change  or  render  indefinite  the 
amount  of  the  note. 

[E^.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  404 ;   Dec  Dig.  i  161.*] 

4.  Bills  and  Notxs  (i  182*>— Ihdobseiocnt— 

SUFPTCIBNCT. 

Whefe  a  note  was  indorsed  to  two  in  the 
alternative,  an  indorsement  by  either  is  suffi- 
cient to  transfer  title. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  Sf  434-437;  Dec  Dig.  i 
182.*] 

6.  Corporations    (J    432*)— Notes— Indoiuje- 
ICBNT  By  Officer— PREstJMPTioNB. 

Where  a  note  is  made  payable  to  a  corpo- 
ration and  is  indorsed  by  a  person  signing  as 
an  officer  thereof,  the  indorsement  will  be  pre- 
sumed to  be  a  corporate  act 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  1717,  1718,  1724,  1726-1735, 
1737,  1743,  1762 ;   Dec  Dig.  i  432.*] 

0.  Bills  and  Notes  ({  171*)— Indobsbiceht— 

Negotiabilitt. 

Under  the  direct  provisions  of  L.  O.  la.  { 
6871,  the  indorsement  of  a  note  without  re- 
course does  not  render  it  nonnegotiable. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  415 ;   Dec  Dig.  {  171.*] 

7.  Sales  (|  135*)— Contract— Breach. 

Where  the  seller  of  land  agreed  to  deliver 
the  purchaser  a  fixed  number  of  feet  of  saw 
logs  within  a  stipulated  period,  the  fact  that  he 
did  not  own  the  logs  at  the  time  of  the  sale 
does  not  constitute  a  breach. 

[Bid.  Note. — For  other  cases,  see  Salea,  Cent 
Dig.  St  330,  831:    Dec  Dig.  |  lil6.*] 

a  Bills  and   Notes   (S  370*)— Bona   Fide 

Holders— Defenses. 

A  bona  fide  holder  takes  a  negotiable  in- 
strument free  from  all  latent  equities  between 
the  parties,  and  therefore  evidence  of  a  defense 
•bowing  a  breach  of  a  contract  entered  into  be- 
tween the  maker  and  the  payee  in  considera- 
tion of  which  the  note  was  given  is  not  admissi- 
ble. 

(Bd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S  063;  Dec  Dig.  S  870.*] 


0.  COBPOBATIORS  (I  414*)  — OmCBB8  — Pow- 

XBS. 

Where  the  by-Iawa  of  a  corporation  pro- 
vided that  all  notes  or  other  obligations  should 
be  signed  by  the  president  vice  president,  or 
secretary,  each  of  which  officers  were  autboric- 
ed  to  amx  the  corporate  seal,  and  that  the  pres- 
ident, vice  president  treasurer,  or  secretary 
should  have  authority  to  sign  aU  drafts,  checks, 
or  orders,  the  president  has  authority  to  in- 
dorse a  promissory  note  payable  to  tiie  corpora- 
tion. 

[E<d.  Note.— For  other  eases,  see  Corporations, 
Coit  Dig.  Si  1640-1646;    Dec  Dig.  i  414.*] 

Appeal  from  Clrcoit  Court,  Moltnomab 
County;    C.  V.  Gantenbeln,  Judge. 

Action  by  O.  H.  Page  against  A.  H.  Ford 
and  others.  From  a  Judgment  for  defend- 
ants, plalntUt  appeals.  Berersed  and  re- 
manded. 

Tbls  is  an  action  Drought  by  the  appel- 
lant, O.  H.  Page,  to  recover  the  amount  due 
on  a  promissory  note  executed  by  respond- 
ents to  the  Oregon-Idabo  Company,  a  cor- 
poratlMi,  and  by  it  transferred  to  appellant 
The  note  was  executed  August  15,  1910,  by 
respondents,  and  by  the  terms  thereof  they 
promised  to  pay  to  the  order  of  the  Oregon- 
Idabo  Company  the  sum  of  $16,000  on  or  be- 
fore six  months  thereafter,  with  Interest  at 
the  rate  of  6  per  cent  per  annum  and  a  rea- 
sonable sum  as  attorney's  fee  In  case  of 
suit  or  action.  The  note  was  given  as  part 
of  the  purchase  price  of  certain  real  estate 
and  personal  property.  On  the  margin  of 
the  note  these  words  were  written:  "This 
note  Is  secured  by  mortgage  of  even  date 
given  to  secure  the  balance  of  the  purchase 
price  of  the  property  described  in  said  mort- 
gage." The  real  estate  consisted  of  land 
.  on  which  was  a  sawmllL,  The  personal  prop- 
erty consisted  of  certain,  tools,  machinery, 
and  lumber.  The  defendants  answered :  (1) 
That  the  note  was  given  as  a  part  of  the 
purchase  price  of  certain  real  estate  sold 
by  the  said  Oregon-Idaho  Company  to  de- 
fendants A.  H.  Ford  and  F,  F.  WUUams, 
and  that  at  the  same  time  and  as  a  part  of 
such  consideration  said  Oregon-Idaho  Com- 
pany altered  into  a  contract  with  such  de- 
fendants to  furnish  and  deliver  to  them 
200,000,000  feet  of  logs,  not  less  than  10.000,- 
000  feet  the  first  year,  and  from  16,000,000 
to  25,000,000  feet  each  sncceedlng  year,  until 
the  200,000,000  feet  should  be  delivered.  That 
the  note  had  not  been  transferred  to  appel- 
lant by  said  corporation  or  by  its  authority, 
and  said  contract  bad  been  breached  by  said 
Oregon-Idaho  Company  and  defendants  dam- 
aged thereby  in  a  sum  exceeding  the  amount 
of  the  note;  hence  the  action  should  abate. 
(2)  That,  the  note  being  for  the  balance  of 
the  purchase  price  of  real  estate  and  se- 
cured by  a  mortgage  thereon,  no  personal 
Judgment  could  be  recovered.  A  copy  of 
the  mortgage  was  set  forth,  and  It  appears 
therefrom  that  the  note  was  given  as  a  part 
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•f  tlie  purchtM  price  of  certftin  real  wUte 
and  personal  property  eorered  by  the  mort- 
gage. A  demurrer  to  this  defenae  was  aua- 
tained  by  tbe  court.  (8)  It  vaa  arerred  aa 
a  defense  to  the  action  that  the  Oregon-Idaho 
Company  had  since  the  execution  of  such 
note^  mortgage,  and  contract,  been  adjudged 
a  bankrupt,  and  that  the  note  had  not  been 
transferred  to  appellant  by  authority  of  such 
corporation ;  hence  the  trustee  In  bankruptcy 
was  the  real  party  in  interest.  (4)  That 
plaintiff  purchased  the  note  with  knowledge 
of  the  fact  that  said  contract  to  supply  de- 
fendants with  logs  was  a  part  of  the  con- 
sideration therefor  and  that  such  contract 
bad  been  breached,  and  alleged  damages  In 
excess  of  the  amount  due  on  the  note.  To 
the  first,  third,  and  fourth  defenses  appel- 
lant replied,  denying  the  same  and  alleged 
that  prior  to  any  breach  of  the  contract  for 
logs,  If  any  occurred,  defendants  sold  and 
assigned  such  contract  to  the  Cow  Creek 
Mill  Company,  a  corporation. 

At  the  trial  the  court  overruled  respond- 
ents' contention  that  the  bolder  of  a  note 
given  for  tbe  balance  of  the  purchase  price 
of  real  estate  and  secured  by  a  mortgage 
thereon  Is  confined  to  the  remedy  of  fore- 
closing the  mortgage,  and  held  that  such 
holder  may  Ignore  the  mortgage  and  recover 
a  personal  judgment  In  an  action  on  the  note. 
The  note  aa  stated  was  e.Tecuted  by  the 
respondents  to  the  Orepon-Idaho  Company, 
and  was  by  such  company  Indorsed:  "Pay 
to  order  of  Frank  Smith.  Oregon-Idaho 
Co.,  by  L.  R.  Ferbacbe,  Pre-Mdent."  Smith 
indorsed  it  back  in  tbe  form  following: 
"Without  recourse  pay  to  the  order  of  the 
Oregon-Idaho  Co.  or  L.  R.  Ferhache.  Frank 
B.  Smith."  It  was  then  indorsed  to  apiW- 
lant  thus :  "Pay  to  Cbas.  II.  Page,  or  order, 
this  9tb  day  of  September,  1910.  L.  R. 
Ferbache,  Presldpnt  Orepon-Idaho  Co."  and 
"For  value  received,  I  hereby  guarantee  the 
payment  of  the  within  note  absolutely  with- 
out condition  and  waive  demand,  notice,  or 
protest  for  nonimyment  L.  R.  Ferbache." 
The  court  ruled  that  the  indorsement  by 
Smith  "to  the  order  of  Oregon-Idaho  Co.  or 
L.  R.  Ferbache"  was  an  alternative  indorse- 
ment and  destroyed  the  negotiability  of  tbe 
note.  It  was  also  contended  by  respondents 
that  at  the  time  the  Orcp;on-Idabo  Com- 
pany entered  into  the  contract  to  furnish 
said  respondents  200,000,000  feet  of  logs  it 
did  not  own  land  upon  which  there  was  any 
such  quantity  of  timber,  and  that  that  fact 
operated  as  a  breach  of  the  contract  at  the 
moment  it  was  made ;  and  the  court  so  held, 
or  at  least  admitted  testimony  tending  to 
show,  that  said  company  then  had  not  over 
40,000,000  feet  of  timber,  and  the  court  re- 
fused to  instruct  the  Jury  that  the  mere  fact, 
if  they  so  found  it,  that  said  company  did 
not  own  land  on  which  there  was  200,000,000 
feet  of  timber  at  the  date  the  contract  was 
executed  would  not  oopalitute  a  breach  of 
the  contracC 


OL  W.  rolton,  of  PofflaBd  (King  ft  8ax« 
ton,  of  Portland,  on  tha  brief),  for  appellant 
Robert  T.  PUtt,  of  Portland  (PlaU  &  Platf 
and  J.  O.  Bailey,  all  of  Portland,  on  tbe 
brief),  for  respondents  Williams.  Manning  ft 
Whlte^  of  Portland,  for  respondents  Ford. 

McBRIDB,  a  J.  (after  stating  tbe  facta 
as  above).  There  are  four  questions  arising 
on  this  appeal,  namely:  (1)  Is  one  who 
holds  a  note  given  for  a  balance  due  on  the 
purchase  price  of  real  and  personal  property 
secured  by  a  mortgage  on  such  property  re- 
stricted to  the  remedy  of  foreclosing  the 
mortgage  and  a  sale  of  such  mortgaged 
property?  (2)  Did  the  aforesaid  alternative 
indorsement  render  the  note  mmneeotlableT 
(3)  Did  the  provision  In  the  mortgage  that 
the  mortgagors  should  pay  taxes  assessed 
against  the  note  or  mortgage  remler  the  note 
nonnegotlable?  (4)  Did  the  fact  that  at  the 
time  the  Oregon-Idaho  Company  undertook 
to  supply  respondento  with  200.000.000  feet 
of  logs  within  a  period  of  years  It  did  not 
own  land  containing  that  quantity  of  timber 
constitute  a  breach  of  such  contract? 

[1]  A  correct  solution  of  the  flrnt  proposi- 
tion turns  upon  the  construction  to  be  placed 
upon  section  426,  l^  O.  L.,  which  is  as  fol< 
lows:  "When  Judgment  or  decree  is  giv- 
en for  the  foreclosure  of  any  nutrtiiage,  here- 
after executed,  to  secure  payment  of  the 
balance  of  the  purchase  price  of  real  prop- 
erty, such  Judgment  or  decree  shall  provide 
for  the  sale  of  the  real  property,  covered  by 
such  mortgage,  for  the  satlsfiir-tlon  of  the 
Judgment  or  decree  given  therein,  and  the 
mortgagee  shall  not  be  entitled  to  a  deficiency 
Ju<lgment  on  account  of  such  mortgage  or 
note  or  obligation  secured  by  the  same." 
That  a  creditor  holding  a  note  secured  by 
morttrage  may  ignore  his  security  and  bring 
an  action  upon  tbe  note  la  settled  beyond 
the  pnle  of  discussion.  Jones  on  Mortgages 
(4th  Fd.)  If  1215,  1218,  1220.  Tbe  section 
quoted  by  ita  terms  is  applicable  only  to 
suits  for  the  foreclosure  of  nuirt;:ii;e8.  The 
plnlntifr  having  brought  bis  a<'tliin  at  law 
upon  the  note  is  not  precluded  by  this  sec- 
tion from  obtaining  the  usual  judsmeiit  ren- 
dered in  such  cases.  This  view  Is  strensthen- 
ed  by  an  examination  of  the  title  of  the  act 
abolishing  deficiency  Judgments.  whl<'h  Is  as 
follows :  "An  act  to  abolish  deficiency  Judg- 
ments upon  the  foreclosure  of  mortgages  to 
secure  the  unpaid  balance  of  purchase  price 
of  real  property."  Session  Laws  1003,  p. 
2.52.  By  ita  title  as  well  as  by  its  text  the 
effect  of  the  act  is  confined  to '  foreclosure 
suite.  It  will  be  noted  that  the  act  abolish- 
ing deficiency  Judgments  upon  foreclosure 
makea  no  mention  of,  nor  does  It  purport 
to  repeal,  section  429,  L.  O.  !>.,  which  Is  aa 
follows :  "During  the  pendency  of  an  action 
at  law  for  the  recovery  of  a  debt  secured  by 
any  lien  mentioned  in  section  422,  a  suit  can- 
not be  maintained  for  the  foreclosure  of 
■ucb  Uet^  nor  thereafter^  onlesB  Judguunf 
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Ihb  given  In  such  action'  that  plaintiff  re- 
cover such  debt  or  sDme  part  thereof,  and 
an  execution  thereon  against  the  property  of 
the  defendant  in  the  judgment  is  returned 
unsatisfied  in  whole  or  in  part." 

[2]  Did  the  alternative  indorsement  render 
the  note  nonnegotiable?  This  Is  a  question  of 
much  nicety,  involving  the  construction  of 
section  5841,  L.  O.  L..,  being  Identical  with 
section  27,  uniform  negoUable  instruments 
law  as  it  appears  in  Crawford  on  Negotiable 
Instruments,  which  first-mentioned  section 
reads  as  follows:  "The  Instrument  is  pay- 
able to  order  where  it  Is  drawn  payable  to 
the  order  of  a  specified  person,  or  to  him  or 
his  order.  It  may  be  drawn  payable  to  the 
order  of  (1)  a  payee  who  is  not  maker,  draw- 
er, or  drawee;  or  (2)  the  drawer  or  maker; 
or  (3)  the  drawee ;  or  (4)  two  or  more  payees 
jointly;  or  (5)  one  or  some  of  several  payees; 
or  (6)  the  bolder  of  an  office  for  the  time 
being.  Where  the  instrument  is  payable  to 
order,  the  payee  must  be  named  or  otherwise 
indicated  therein  with  reasonable  certainty." 
At  common  law  a  note  so  indorsed  was  non- 
negotiable.  1  Daniel  on  Negotiable  Instru- 
ments (4th  Ed.)  i  103;  Randolph  on  Com- 
mercial Paper,  {  155;  1  Parsons  on  Notes 
and  Bills,  p.  34,  note;  Story  on  Promissory 
Notes,  S  33.  But  this  rule  which  was  accom- 
panied with  many  Inconveniences,  and  was 
supported  more  by  archaic  precedent  than 
sound  logic,  seems  to  have  been  abrogated  by 
the  uniform  negotiable  instruments  act,  now 
adopted  by  34  states  of  the  Union.  Craw- 
ford on  Negotiable  Instruments  (3d  Ed.)  p. 
20;  Selover  on  Negotiable  Instruments  (2d 
Ed.)  p.  75;  Union  Bank  v.  Spies,  151  Iowa, 
178,  130  N.  W.  928.  The  opinion  of  Mr. 
Crawford,  who  prepared  the  negotiable  in- 
struments act,  la  entitled  to  great  considera- 
tion. The  act  is  remedial  in  its  nature,  and 
should  be  liberally  construed.  We  conclude, 
therefore,  that  in  so  far  as  it  is  affected  by 
the  alternative  Indorsement  the  note  was 
negotiable. 

[3]  The  third  proposition  raises  the  ques- 
tion as  to  whether  the  provision  In  the  mort- 
gage requiring  the  mortgagor  to  pay  all  taxes 
that  might  thereafter  be  assessed  on  the  note 
renders  the  amount  due  thereon  uncertain, 
and  therefore  nonnegotiable.  It  is  contended 
by  respondent  with  much  plausibility  that 
the  note  and  mortgage,  having  been  given 
at  one  time,  and  as  part  of  the  same  transac- 
tion, should  be  construed  together  as  one  in- 
strument The  logical  effect  of  this  argument 
would  be  to  incorporate  Into  the  note  in  the 
case  at  bar,  and  Into  every  other  note  ex- 
ecuted simultaneously  with  and  to  secure  a 
mortgage  every  stipulation  In  the  mortgage. 
While  this  result  does  not  seem  to  have  been 
fully  apprehended  by  courts  holding  the  views 
hereinafter  considered,  it  cannot  be  denied 
that  the  position  of  counsel  for  respondents 
has  respectable  authority  to  support  It.  The 
fint  citatioa  is  7  Cyc  696,  wherein  It  Is 


state<l :  '  "An  agreement  to  pay  taxes  that 
may  be  levied  on  a  note  renders  It  uncertBia 
as  to  the  amount  to  be  paid  and  nonuego- 
tlable."  The  first  citation  in  the  notes  to 
Cyc.  under  the  text  quoted  is  Walker  v. 
Thompson,  108  Mich.  686,  66  N.  W.  584,  which 
supports  the  text,  and  which  Is  evidently 
dealing  with  the  contents  of  the  note,  and 
not  with  its  collateral  security.  The  note 
there  considered  provided  on  its  face  tliat 
the  mortgagor  should  pay  all  taxes  assessed 
against  the  real  estate  described  in  the  mort- 
gage given  to  secure  the  note;  the  infirmity 
appearing  on  the  face  of  the  note  itself.  The 
next  case  cited  under  the  text  is  New  Wind- 
sor First  National  Bank  v.  Bynum,  84  N. 
C.  24,  37  Am.  Hep.  604,  which  was  an  action 
on  an  unsecured  promissory  note,  payable  on 
a  certain  day  for  a  certain  amount,  with  ex- 
change on  New  York  and  counsel  fees  tor 
collecting  the  note  if  sued  upon ;  the  con- 
sideration being  the  purchase  of  an  engine 
separator  which  it  was  stipulated  In  the  note 
was  to  remain  the  property  of  the  payee  with 
power  to  take  possession,  and  to  declare  the 
note  due  at  any  time  the  payee  should  deem 
it  insecure.  These  conditions  appearing  on 
the  face  of  the  note  the  court  seems  to  have 
held  that  the  provision  as  to  attorney's  fees 
and  the  option  to  declare  the  note  due  at 
any  time  rendered  the  note  uncertain,  first, 
as  to  the  amount;  and,  second,  as  to  the  term 
of  payment.  As  to  the  first  reason  assigned, 
this  court,  in  Peyser  v.  Cole,  11  Or.  39,  4  Pat 
520,  50  Am.  Rep.  451,  and  also  in  Benn  y. 
Kutzschan,  24  Or.  28,  32  Pac.  763,  has  held 
to  the  contrary ;  as  to  the  second,  the  alleged 
infirmity  was  patent  on  the  face  of  the  note. 
Farquhar  v.  Fidelity  Ins.,  etc.,  Co.,  Fed.  Cas. 
Xo.  4676,  and  Howell  v.  Todd,  Fed.  Cas.  No. 
6783,  are  both  cases  in  which  the  agreement 
to  pay  taxes  on  the  notes  was  incorporated 
in  the  note  Itself.  We  refer  to  these  cases, 
not  for  the  purpose  of  .showing  that  they 
do  not  supi)ort  the  text,  which  they  undoubt- 
edly do,  but  for  the  purpose  of  demonstrating 
that  the  citation  quoted  does  not  refer  to 
provisions  contained  in  a  mortgage  collateral 
to  a  note,  but  to  stipulations  contained  In 
the  note  Itself.  This  is  made  evident  by  the 
concluding  sentence  in  note  75,  p.  596,  7  Cyc, 
which  cites  the  above  authorities,  in  which 
It  is  stated:  "Such  provisions  in  a  collateral 
mortgage  will  not  render  the  note  secured 
by  it  nonnegotiable" — citing  a  number  of  au- 
thorities. Another  authority  cited  by  couu.sel 
is  Brooke  v.  Struthers,  110  Mich.  562,  68  N. 
W.  272,  35  I/.  R.  A.  536.  This  case  appears  to 
sustain  counsel's  contention,  but  its  force 
Is  greatly  weakened  by  the  comments  of  the 
.learned  a.ssistaut  editor  of  L.  H.  A.,  Mr. 
Faruham,  author  of  Farnham  on  Waters, 
from  whose  notes  on  this  case  we  quote  the 
following  excerpts:  "The  conflicting  opin- 
ions of  the  judges  In  Brooke  t.  Struthers  and 
Wilson  V.  Campbell  [110  Mich.  580,  68  N.  W. 
278,  35  L.  R.  A.  544]  upon  this  question  dls- 
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close  a  singular  situation.  This  situation 
lias  been  approached  gtadually,  apparently 
with  no  thougbt  as  to  tbe  logical  conclusions 
of  tbe  rulings  naade  from  time  to  time." 
And,  furtber  8peaking  ot  thiii  and  otlier  de- 
cisions tending  in  the  same  direction,  he  ob- 
server: ••The  tendency  of  these  deci^5ions  was 
pointed  out  by  Hough,  J.,  in  a  dissenting  opin- 
ion in  Noell  T.  Gaines,  68  Mo.  649,  In  which 
be  states  ttiat,  with  tbe  exception  of  Brownlee 
▼.  Arnold  [60  Mo.  70),  'I  have  been  unable 
to  find  a  single  case  in  the  books  which 
holds  that  the  owner  of  a  note  secured  by 
mortgage  is  bound  by  the  terms  of  the  mort- 
gage if  he  knows  of  its  existence,  although 
lie  may  not  wish  to  resort  to°  or  rely  upon 
the  mortgage  security.'  Continuing,  he  said 
that  the  rule  that  two  Instruments  executed 
at  tbe  same  time  are  to  be  read  together 
was  never  intended  to  be  so  applied  as  to 
make  a  negotiable  promissory  note  and  a 
mortgage  contemporaneously  or  subsequently 
executed  to  secure  its  payment  as  much  one 
instrument  as  if  they  were  one  in  form. 
The  rule  relates  to  an  entirely  different  class 
of  cases.  A  note  and  mortgage  do  not  con- 
stitute a  single  contract.  They  are  separate 
Instruments  executed  for  different  puriKwes 
and  differ  in  nature.  The  mortgage  is  gov- 
erned by  the  law  of  real  property,  and  the 
note  by  the  law  merchant.  If  the  holder  of 
a  negotiable  note  secured  by  a  mortgage 
chooses  to  disregard  or  abandon  the  mortgage 
security,  undoubtedly  he  may  do  so,  and  the 
note  will  then  be  enforced  according  to  Its 
terms  and  the  law  of  negotiable  paper.  If 
the  note  and  mortgage  are  but  one  instru- 
ment, the  note  will  lose  its  character  as  a 
promissory  note,  and  become  an  ordinary 
contract  merely.  This  difficulty  seems  to 
have  presented  Itself  very  strongly  to  the 
Michigan  c6urt  in  the  cases  of  Brooke  v. 
Struthers  and  Wilson  v.  Campbell,  and  the 
court  seems  to  be  unable  to  dispose  of  tbe 
question,  while  no  other  case  has  been  found 
which  pusses  upon  the  exact  point  upon 
which  this  court  split.  The  difficulty  ap- 
I)ears  to  be  In  the  attempt  to  apply  the  rule 
governing  the  construction  of  different  in- 
struments executed  at  the  same  time.  It 
that  rule  is  to  be  applied  to  such  a  transac- 
tion, the  logical  conclusion  would  seem,  to 
be  that  the  result  of  the  transaction  is  sim- 
ply a  contract  which  cannot  be  regarded  as 
negotiable.  The  other  alternative  is  that 
which  appears  to  have  been  originally  adopt- 
ed, that  tbe  mortgage  is  simply  an  incident 
to  the  note,  and  is  to  be  regarded  as  the 
j)lcdge  of  any  other  collateral  security  would 
be  regarded,  so  that  the  note  will  be  enforced 
by  tbe  holder  according  to  its  terms  and  the 
law  merchant,  and  for  his  additional  security 
be  will  have  the  right  to  rely  on  the  col- 
lateral mortgage  which  was  executed  to  ac- 
company the  paper."  Qaruett  v.  Myers  et 
al.,  ttSNeb.  280,  91  N.  W.  400.  94  N.  W.  803, 
Is  an   opinion  supporting   defendant's  con- 


tention. Tbe  matter  arose  npon  an  action 
to  foreclose  a  mortgage  upon  real  estate, 
which  mortgage  was  given  to  secure  a  prom- 
issory note  uegotiuble  by  its  terms,  upon  tbe 
face  of  which  was  written  a  memorandum 
similar  to  that  appearing  upon  the  note  in 
the  case  at  bar.  The  mortgage  contained 
a  stipulation  as  follows:  "The  said  parties 
of  the  first  part  hereby  agree  to  pay  all  the 
taxes  and  assessments  levied  upon  the  said 
premises  and  all  taxes  and  assessments  levied 
upon  the  holder  of  thia  mortgage  for  and  on 
account  of  the  same  •  *  •  when  the 
same  are,  respectively,  due."  It  was  also 
stipulated  that  in  case  of  nonpayment  of 
such  taxes  tbe  holder  of  the  nortgage  might 
declare  the  debt  due  and  foreclose  the  mort- 
gage. Upon  tbe  first  hearing  of  the  case  (91 
N.  W.  400)  the  court  held  that  tbe  stipula- 
tion to  pay  the  taxes  on  the  mortgage  did  not 
affect  the  negotiability  of  the  note ;  but  upon 
a  rehearing  it  was  held  that  the  note  and 
mortgage,  having  been  executed  at  the  same 
time,  must  be  construed  together,  that  the 
provision  for  the  payment  of  future  taxes 
rendered  the  amount  of  tbe  debt  uncertain, 
and  that  for  that  reason  the  note  was  non- 
negotiable.  The  court  does  not  in  our  opin- 
ion draw  clearly  the  distinction  between  the 
debt  created  by  the  mortgage  and  the  debt 
evidenced  by  the  note.  Tbe  note  as  a  note 
was  for  a  sum  certain.  The  mortgage  was  a 
contract  to  secure  that  note,  and  also  a 
contract  to  secure  tbe  mortgagee  against 
the  payment  of  possible  future  taxes.  Here 
were  practically  three  contracts :  One  creat- 
ing a  personal  liability  for  the  sum  men- 
tioned In  tbe  note  and  governed  by  the  law 
merchant;  another  to  secure  payment  of 
the  note  and  interest;  and  a  new  contract 
to  pay  the  taxes  on  the  mortgage.  This  was 
called  to  the  attention  of  the  court,  who  an- 
swered by  saying:  "It  is  said  by  the  plain- 
tiff that  there  are  two  causes  of  action  'one 
at  law  upon  the  bond,  seeking  personal  lia- 
bility regardless  of  the  lieu;  and  the  other 
seeking  to  enforce  the  security,  regardless  of 
the  personal  liability.'  This  is  true,  but  In 
an  action  at  law  upon  the  note,  and  without 
seeking  to  enforce  the  security,  the  plaintiff 
no  doubt  might  allege  that  in  a  writing  ex- 
ecuted with  tbe  note,  and  as  a  part  of  the 
same  transaction,  it  was  agreed  that  the 
maker  of  the  note  should  pay  taxes  that 
might  be  asses.sed  against  the  holder  of  tbe 
note  by  reason  thereof,  and  that  such  taxes 
were  assessed,  and  had  been  paid  by  the 
noteholder ;  and  there  is  no  doubt  that  such 
taxes  so  paid  might  in  such  an  action  be 
included  in  the  recovery.  If  such  recovery 
could  be  had  when  the  agreements  to  pay 
such  taxes  were  in  an  accompanying  paper 
executed  for  that  purpose  alone,  no  reason 
is  perceived  why  recovery  might  not  also 
be  bad  In  the  same  manner  if  such  agree- 
ments were  contained  in  a  mortgage  executed 
at  the  same  time  with  tbe  note,  and  as  a 
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part  of  tbe  same  trangactlon."  The  state- 
ment Is  faulty  as  applied  to  the  case  then 
being  considered  in  this,  that  tbe  mortgage 
did  not  provide  that  "tbe  maker  of  tbe  note 
should  pay  taxes  that  might  be  assessed 
against  the  holder  of  tbe  note  by  reason 
thereof,"  but  simply  provided  that  he  should 
pay  "all  taxes  and  assessments  levied  upon 
the  said  premises  and  all  taxes  and  assess- 
ments levied  upon  the  holder  of  this  mort- 
gage for  and  on  account  of  the  same." 

But,  waiving  this,  we  may  observe  that  in 
Nebraska  the  distinction  between  legal  and 
equitable  procedure  is  abolished,  and  legal 
and  equitable  remedies  may  be  pursued  In 
the  same  form  of  action.  However,  in  this 
state,  where  the  distinctions  are  preserved, 
we  opine  that  a  plaintiff  who  should  come  in- 
to court  seeking  to  enforce  the  payment  of  a 
promissory  note  and  the  covenants  in  a  real 
estate  mortgage  in  an  action  at  law  would 
find  blmself  out  of  court  on  one  count  or  the 
other.  Tbe  conclusions  drawn  in  the  cases 
noted  seem  to  us  to  be  supported  neither  by 
sound  logic  nor  pubUc  poUcy.  Their  logical 
result  is  to  make  every  promissory  note  se- 
cured by  a  real  estate  mortgage  a  part  of  the 
mortgage,  and  subject  to  all  its  stipulations 
and  conditions,  thereby  reducing  it  to  a  mere 
contract  not  negotiable.  They  assume  that 
when  parties  sit  down  and  execute  a  promis- 
sory note  negotiable  by  its  terms,  and  secure 
it  by  a  mortgage,  they  intended  as  a  matter 
of  law  to  do  tbe  thing  that  as  a  matter  of 
fact  they  never  thought  of  doing,  namely,  to 
make  a  nonnegotlable  note.  As  a  matter  of 
public  policy,  such  holdings  tend  to  discredit 
and  cheapen  commercial  paper,  and  to  render 
purchasers  thereof  suspicious  of  Investing  in 
it  when  secured  by  mortgages  often  held  and 
recorded  at  a  distance  from  the  place  where 
such  paper  is  offered  for  sale.  In  this  state 
generally  we  have  been  accustomed  to  regard 
the  words,  "this  note  is  secured  by  mort- 
gage," written  upon  commercial  paper,  as  in 
some  sense  a  guaranty  of  value;  but  the 
Michigan  and  Nebraska  decisions  make  tbe 
words  a  pitfall  and  possible  badge  of  non- 
negotlablUty.  Other  cases  cited  by  respond- 
ents are  Allen  v.  Dnnn,  71  Neb.  831,  99  N.  W. 
680,  and  Consterdlne  v.  Moore,  65  Neb.  291, 
91  N.  W.  399,  96  N.  W.  1021,  101  Am.  St 
Bep.  620,  which  follow  Gamett  v.  Myers, 
supra;  also,  Iowa  National  Bank  v.  Carter, 
144  Iowa,  716,  123  N.  W.  237;  Hull  T.  Angus, 
60  Or.  95,  118  Pac.  284.  The  Iowa  case 
would  seem  to  hold  in  accord  with  Michigan 
and  tbe  later  decision  from  Nebraska.  Hull 
V.  Angus,  supra,  is  not  in  point,  for  the  rea- 
son that  the  note  in  suit  in  that  case  express- 
ly and  by  its  own  terms  was  made  part  of 
the  mortgage.  It  contained  this  provision: 
"This  note  is  given  as  a  part  of  tbe  purchase 
price  of  real  property  and  is  secured  by 
mortgage  of  even  date  herewith,  and  subject 
to  all  tbe  terms  and  conditions  of  said  mort- 
gage." By  tbe  very  terms  of  tbe  note,  every 
condition  of  the  mortgage  was  imported  in- 


to it  By  tbe  peculiar  terms  of  the  contract, 
as  set  out  in  the  opinion  in  that  case  and  not 
necessary  here  to  restate,  there  was  abun- 
dant reason  why  the  note  should  be  made 
nonnegotlable,  and  the  parties  deliberately 
made  it  so.  We  think  that  the  case  of  Frost 
V.  Fisher,  18  Colo.  App.  322,  58  Pac.  872,  lays 
down  the  true  rule  In  regard  to  the  effect  of 
stipulations  in  a  mortgage  upon  the  negotia- 
bility Of  a  promissory  note  which  the  mort- 
gage secures.  This  was  a  case  where  a  note 
negotiable  in  form  was  secured  by  a  trust 
deed,  which  stipulated,  among  other  things, 
that  the  mortgagor  (such  was  bis  legal  re- 
lation to  tbe  payee)  should  pay  all  taxes  and 
assessments  on  tbe  premises  and  at  the  re- 
quest of  tbe  mortgagee  keep  all  buildings  in- 
sured, etc.,  and  in  caae  of  refusal  so  to  do 
tbe  mortgagee  might  pay  such  taxes  and  in- 
sure tbe  property,  and  tbe  sums  so  paid  with 
interest  should  become  so  much  additional 
indebtedness  secured  by  the  deed  of  trust, 
to  be  paid  out  of  the  proceeds  of  sale  of  {be 
lands  described  therein.  It  will  be  seen  that 
there  is  no  logical  distinction  between  the 
Colorado  case  and  tbe  case  of  Brooke  v.- 
Struthers,  supra.  In  neither  case  were  the 
amounts  added  to  the  indebtedness  stipulat- 
ed to  become  a  part  of  the  note;  and,  as 
conceded  in  Brooke  v.  Struthers,  they  did 
not  become  part  of  the  note  except  by  oon- 
struing  tbe  note  and  mortgage  as  one  instru- 
ment Tbe  circumstance  adverted  to  in  some 
of  the  cases  cited  that  in  some  instances  the 
stipulation  was  to  pay  taxes  and  insurance 
on  tbe  mortgaged  property  to  protect  the  se- 
curity, and  that  a  stipulation  to  pay  taxes 
on  the  note  Itself  not  being  for  the  protec- 
tion of  the  property  differentiated  the  two  in' 
some  way  so  that  an  uncertainty  in  the 
amount  of  the  debt,  if  it  arose,  from  the 
necessity  of  protecting  the  property  did  not 
render  the  amount  due  on  the  note  uncer- 
tain, while  an  uncertainty  in  the  amount  of 
the  debt  arising  from  a  stipulation  to  pay 
taxes  upon  tbe  note  did  render  the  amount 
uncertain  indicates  a  certain  Judicial  mud- 
dlement  of  ideas  in  courts  whose  opinions 
are  usually  clear  and  convincing.  Tbe  opin- 
ion of  tbe  Colorado  court  is  so  appropriate 
to  the  contentions  in  the  case  at  bar  that  we 
quote  at  length  from  It:  "Upon  its  face  the 
note  is  negotiable.  It  was  made  for  an 
amount  certain,  and  was  payable  at  a  time 
certain.  It  might  become  payable  before  that 
time,  but  at  that  time  It  was  in  any  event 
payable.  It  was  therefore  a  negotiable 
promissory  note.  The  expressed  purpose  of 
the  trust  deed  was  to  secure  the  payment  of 
this  note,  and  tbe  interest  notes  attached  to 
it,  in  whosesoever  hands  they  might  be,  and 
to  indemnify  the  payee,  its  successors  and 
assigns.  Throughout  tbe  entire  deed  tbe 
note  is  mentioned  as  something  distinct  from 
it,  and  its  covenants  and  provisions  have  ref< 
erence  solely  to  the  payment  of  tbe  note^ 
The  general  doctrine  is  that  tbe  note  is  the 
principal  thing  and  the  mortgage  an  accea- 
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aory,  and  that  the  transfer  of  the  debt  Ipso 
facto  carries  with  it  the  secnrity.  And 
where  the  debt  U  In  the  form  of  a  negotiable 
promissory  note.  If  it  is  transferred  for 
value  before  maturity,  the  bona  fide  hold^ 
la  entitled  to  the  benefit  of  the  secnrity  free 
from  any  equities  arising  between  the  origi- 
nal parties.  1  Daniel  on  Negotiable  Instru- 
ments, {  834 ;  1  Jones  on  Mortgages,  |  834 ; 
Fasset  v.  Mulock,  6  Colo.  406;  Carpenter  y. 
liongan,  16  WaU.  271  [21  I*  Bd.  313].  HSven 
tf  this  doctrine  is  denied  elsewhere,  the  cases 
of  Fasset  t.  Muloels  and  Carpenter  v.  Loo- 
gan,  fix  it  in  this  state.  Were  it  not  for  cer- 
tain stipulations. in  the  trust  deed.  In  Ylrtue 
of  which  additions  might  be  made  to  the 
debt  secured,  the  case  would  be  beset  by  no 
difiSculty.  But  it  is  argued  that  these  stipu- 
lations became  part  of  the  note;  that  as  a 
result  the  note  was  nonnegotiable;  that, 
therefore,  the  payments  to  the  Globe  Invest- 
ment Company,  without .  knowledge  by  the 
plaintiffs  of  the  transfer,  discharged  the 
note,  and  some  authorities  are  dted  and  re- 
lied upon  to  support  the  contention.  The 
general  rule,  without  doubt,  is  that  where 
two  separate  contracts  are  executed  at  the 
same  time,  affecting  the  same  subject-matter, 
they  are  to  be  construed  together  as  one  con- 
tract; and  where  the  maker  of  a  note,  at 
the  time  of  Its  execution,  enters  into  a  writ- 
ten agreement,  by  which  he  is  personally 
bound,  rarylog,  or  conditionally  varying,  the 
terms  of  the  note,  the  stipulations  of  the 
writing  enter  Into  and  become  part  of  the 
note.  Monro  v.  King,  3  Colo.  238.  A  mort- 
gage may  contain  a  personal  covenant  so 
expressed  that  the  terms  of  the  note  would 
be  modified  and  controlled  by  it  In  such 
case,  and  upon  the  same  principle,  the  cove- 
nant would  be  Imported  Into  the  note ;  and  In 
determining  the  obligation  and  liability  of 
the  maker  should  be  construed  with  the  note 
as  part  of  it  But  we  do  not  think  that  the 
rule  applies  to  a  covenant  which  is  Inserted 
purely  for  the  purposes  of  security,  and  for 
the  enforcement  of  which  resort:  can  be  bad 
only  to  the  property  mortgaged.  This  deed 
of  trust  provided  that  the  plaintiffs  should 
pay  all  taxes  and  assessments  on  the  prem- 
ises conveyed,  and  keep  the  buildings  thereon 
insured;  that  if  they  refused  or  neglected 
so  to  do,  the  trustee,  or  the  holder  of  the 
note,  might  pay  the  taxes  and  procure  the 
Insurance ;  and  that  In  such  event  the  mon- 
eys expended  should  become  so  much  addi- 
tional indebtedness  secured  by  the  trust 
deed ;  but  the  Instrument  also  provided  that 
if  the  amount  so  paid  should  not  be  refund- 
ed by  the  grantors,  the  party  paying  It  should 
be  reimbursed  out  of  the  proceeds  of  the  sale 
of  the  premises.  There  was  no  promise  by 
the  grantors  to  refund  the  money.  It  is  true 
that  it  was  agreed  that  the  expense  should 
become  so  much  additional  indebtedness; 
bat  It  was  also  stipulated  that  If  the  gran- 
tors did  not  choose  to  pay  it  it  should  be 
paid  by  the  land.    It  could  not  have  been  re- 


covered in  a  suit  ajKm  (he  note.  It  was 
chargeable  against  the  land,  and  the  land 
alone.  Furthermore,  the  deed  provided  that 
in  any  case  of  a  sale  the  money  realized 
ahOQld  be  applied,  first  to  the  payment  of 
the  expenses  of  the  sale.  Including  an  attor- 
ney's fee  and  trustee's  commission,  next  to 
the  payment  of  the  money  expended  for 
taxes  and  insurance,  and  wiilch  would  con- 
stitute the  'additional  indebtedness'  mention- 
ed, and  lastly  to  the  payment  of  the  note  and 
interest  The  parties  here  made  a  clear  dis- 
tinction between  the  'additional  indebted- 
ness' and  the  indebtedness  evidenced  by  the 
not&  It  was  made  a  preferred  claim,  and 
must  be  paid  before  anything  could  be  appli- 
ed on  the  note.  It  was  to  stand  upon  Its 
own  footing,  and  be  separate  from,  independ- 
ent of,  and  superior  to,  the  note.  Hence  it 
could  not  have  been,  and  was  not  intended  to 
be,  part  of  the  note.  It  seems  evident  to  us 
that  these  several  stipulations  were  Intro- 
duced into  the  trust  deed  for  the  sole  purpose 
of  more  effectually  securing  the  debt  for 
which  the  note  was  given.  They  were  In- 
tended to  provide  against  the  impairment  of 
the  security  by  an  accumulation  of  unpaid 
taxes  upon  the  land,  and  the  destruction  of 
uninsured  buildings,  which  were  part  of  the 
land,  and  to  enable  the  bolder  to  protect  him- 
self against  the  consequences  of  any  failure 
of  the  grantors  to  preserve  the  security  in- 
tact by  making  immediate  sale  of  the  prop- 
erty; but  the  only  end  to  be  attained,  the 
end,  and  no  other,  which  every  provlaion  of 
the  deed  had  in  view,  was  the  collection  of 
the  note.  The  deed  of  trust  was  therefore 
simply  a  security  for  the  payment  of  the  note, 
and  the  sole  purpose  of  Us  several  provisions 
was  to  render  the  security  availaUe  and  ef- 
fective. When  the  plaintiff  took  the  note, 
be  took  the  right  to  resoirt  to  the  securtty  to 
make  his  debt,  and  for  that  purpose  to  avail 
himself  of  ev^ry  provision  it  contained. 
Whatever  would  defeat  his  remedy  upon  one 
would  defeat  his  remedy  upon  the  other; 
and.  If  no  defense  could  be  Interposed  to  an 
action  upon  the  note,  none  could  be  Inter- 
posed to  a  proceeding  for  the  foreclosure  of 
the  trust  deed.  Nothing  would  be  gained  by 
a  critical  examination  of  all  the  authorities 
to  which  counsel  for  the  plaintiffs  have  re- 
ferred us,  and  we  shall  therefore  notice  <Mily 
a  few  of  the  principal  ones.  In  Donaldson  v. 
Grant  15  Utah,  231  (40  Fac.  779],  the  maker 
stipulated  in  his  note  that,  upon  Ids  failure 
to  comply  with  any  of  the  conditions  or 
agreements  contained  In  the  mortgage  given 
to  secure  it,  the  prlndp^  sum,  with  the  ac- 
crued Interest,  should,  at  the  option  of  the 
holder,  become  due  and  payable,  and  should 
be  collectible  without  further  notice.  The 
mortgage  contained  covenants  for  the  pay- 
ment of  taxes,  assessments,  and  insurance, 
and  against  waste.  The  court  held  that  the 
stipulation  In  the  note  rendered  the  instru- 
ment nonnegotiable.  The  eoncluslon  was 
reached  by  construing  the  stipulation  as  bind- 
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Ing  the  maker  to  perform  the  covenants  con- 
tained in  his  mortgage,  and  therefore  to  pay, 
in  addition  to  the  principal  sum  and  inter- 
est, uncertain  and  indefinite  amounts  for 
taxes,  assessments,  Insurance  premiums,  and 
damages  for  waste.  The  note  by  its  own 
terms  made  the  covenants  of  the  mortgage 
part  of  It ;  and,  if  the  court's  construction  of 
the  stipulation  was  correct,  we  do  not  see 
that  its  decision  can  be  assailed.  The  note 
In  the  case  at  bar  contains  no  sucli  stipula- 
tion. It  is  a  complete  instrument  within 
itself,  and  It  requires  no  resort  to  any  other 
instrument  to  explain  It  The  Utah  decision 
Is  therefore  inapplicable.  In  Brooke  v. 
Struthers,  110  Mich.  562  [68  N.  W.  272,  35 
Li.  R.  a.  536],  It  was  held  that  a  provision 
In  a  mortgage  binding  the  mortgagor  to  pay 
all  taxes  and  assessments  upon  the  prem- 
ises, and  upon  his  failure  for  30  days  to  pay 
any  tax  or  assessment,  valid  or  Invalid,  mak- 
ing the  note  due  and  payable  immediately, 
injected  a  contract  into  the  obligation;  and 
because  it  rendered  the  note  uncertain  in 
time  of  payment,  and  Ingrafted  a  contract 
upon  it  as  part  of  It,  the  note  was  rendered 
nonnegotiable.  Mr.  Justice  Montgomery  con- 
curred in  the  decision  for  the  reason  that 
at  the  time  the  note  and  mortgage  were  ex- 
ecuted the  law  of  1891  was  in  force,  and  the 
mortgage  required  the  payment  by  the  mort- 
gagor, not  only  of  the  taxes  levied  upon  the 
land,  which  he  was  under  a  legal  obligation 
to  pay  without  contract,  but  also  of  the 
taxes  levied  upon  the  mortgage,  which  were 
by  law  chargeable  against  the  mortgagee. 
We  are  not  advised  either  by  the  principal  or 
concurring  opinion  what  the  law  of  1891  was, 
and  sufficient  of  the  language  of  the  mort- 
gage provisions  is  not  given  to  enable  us  to 
understand  the  full  purport  of  the  deciedon. 
But  if  the  court  intended  to  decide  that  a 
note,  which  was  by  its  express  terms  paya- 
ble at  a  time  certain,  but  which,  either  by 
its  own  terms,  or  in  virtue  of  the  provisions 
of  a  separate  Instrument,  might,  in  a  con- 
tingency named,  or  upon  some  condition 
mentioned,  mature  earlier,  was  not  negoti- 
able, then  the  decision  is  not  In  accordance 
with  our  understanding  of  the  law  as  it  Is 
generally  stated,  and  certainly  not  in  har- 
mony with  the  doctrine  announced  by  the  Su- 
preme Court  of  this  state.  Klskadden  v.  Al- 
len, 7  Colo.  206  13  Pac.  2211.  See,  also,  Chi- 
cago Railway  Elquipment  Co.  v.  Merchants' 
National  Bank,  136  U.  S.  268  [10  Sup.  Ct. 
909,  34  Ia  Ed.  349] ;  Dobbins  v.  Oberman,  17 
Neb.  163  [22  N.  W.  356];  Ernest  v.  Steck- 
man,  74  Pa.  13  [15  Am.  Rep.  642],  and  Carlon 
V.  Kenealy,  12  Mees.  &  W.  139.  Neither  does 
It  seon  to  be  the  doctrine  of  the  Supreme 
Court  of  Michigan,  for  in  the  later  case  of 
Wilson  T.  Campbell,  110  Mich.  580  [68  N. 
W.  278,  35  L.  R.  A.  644],  It  l8  held  that  a 
note  which  may,  upon  condition,  become  due 
before  the  period  fixed  by  lt<«If  for  its  ma- 
turity, Is  not  therefore  nonnegotiable.  In 
Xoell  ▼.  Gaines,  68  Mo.  649,  it  wag  decided 


that  where  two  promissory  notes,  maturing 
at  different  dates,  were  secured  by  a  deed  of 
trust  which  provided  that  should  the  maker 
fail  or  refuse  to  pay  the  debt  or  interest,  or 
any  part  thereof  when  It  became  due  or  pay- 
able, according  to  the  tenor  and  efiTect  of  the 
notes,  then  the  whole  should  become  due  and 
payable,  the  notes  and  deed  constituted  but 
one  contract,  and  the  provisions  of  the  deed 
controlled  the  language  of  the  notes ;  so  that 
upon  default  by  the  maker  in  payment  of  an 
installment  of  Interest  they  both  became  ab- 
solutely due,  and  demand  by  the  holder  upon 
the  maker  of  payment  lOf  the  second  note  on 
the  date  when  it  matured  according  to  its 
terms,  followed  by  notice  of  dishonor  to  tlie 
payee  and  indorser,  came  too  late.  This  de- 
cision met  with  a  vigorous  dissent  from  Mr. 
Justice  Hough,  and  was  in  direct  conflict 
with  previous  utterances  of  the  same  court. 
Morgan  v.  Martien,  32  Mo.  438;  Mason  v. 
Barnard,  36  Mo.  384;  Thompson  v.  tMcld, 
38  Mo.  320.  We  find  nothing  In  the  plain- 
tiff's authorities  which  would  tend  to  pro- 
duce a  change  in  the  views  we  have  expre.<«- 
ed,  even  If  they  were  directly  In  point  But 
for  the  most  part  they  do  not  reach  the  ques- 
tions which  are  debated  here." 

To  the  same  effect  is  Thorp  r.  Mindeman. 
123  Wis.  149.  101  N.  W.  417,  68  K  R.  A.  140. 
107  Am.  St  Rep.  100.3,  wherein  the  court  says : 
"If  all  the  agreements  contained  in  every 
mortgage  are  as  matter  of  law  imiKtrted  Into 
the  note,  •  *  •  the  most  simple  real  es- 
tate mortgage  would  deprive  the  note  which 
it  secures  of  its  negotiable  character,  be- 
cause It  would  Import  into  the  note  one  or 
more  collateral  agreements  which  are  not  for 
the  payment  of  money.  Fortunately  It  la  not 
necessary  to  give  so  violent  a  shock  t»  the 
well-understood  principles  of  law  governing 
the  negotiability  of  notes  and  mortgages. 
The  appellant's  contention  really  results  from 
a  confusion  of  ideas.  They  lay  down  the 
well-understood  proposition  that  contempora- 
neous instruments  relating  to  the  same  sub- 
ject-matter are  to  be  construed  together,  and 
conclude  that  It  follows  that  a  note  and  mort- 
gage, though  separately  executed,  are  one  In- 
strument and  that  the  note  is  that  Instru- 
ment. The  rule  that  instruments  are  to  be 
construed  together  does  not  lead  to  this  re- 
sult Construing  together  simply  means  that 
if  there  be  any  provisions  in  one  instrument 
limiting,  explaining,  or  otherwise  affecting 
the  provisions  of  another,  they  will  be  given 
effect  as  between  the  parties  themselves  and 
all  persons  charged  with  notice,  so  that  the 
Intent  of  the  parties  may  be  carried  out  and 
that  the  whole  agreement  actually  made  may 
be  effectuated.  This  does  not  mean  that  the 
provisions  of  one  instrument  are  imimrted 
bodily  Into  another,  contrary  to  the  intent  of 
the  parties.  They  may  be  intended  to  be 
separate  Instruments,  and  to  provide  for  en- 
tirely different  things,  as  In  the  very  casse  be- 
fore us.  The  note  is  given  as  evidence  of  the 
debt  and  to  fix  the  terms  and  time  of  pay- 
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ment  It  Is  usunlly  complete  In  iteeU — a  sin- 
gle, absolute  obligation.  The  purpose  of  the 
mortgage  is  simply  to  pledge  certain  proper- 
ty as  security  for  the  payment  of  the  note. 
•  •  •  The  promise  to  pay  is  one  distinct 
agreement,  and,  if  couched  in  proper  terms, 
is  negotiable.  The  pledge  of  real  estate  to 
secure  that  promise  Is  another  distinct  agree- 
ment, which  ordinarily  is  not  intended  to  af- 
fect in  the  least  the  promise  to  pay,  but  only 
to  give  a  remedy  for  failure  to  carry  out  the 
promise  to.  pay.  The  holder  of  the  note  may 
discard  the  mortgage  entirely,  and  sue  and 
recover  on  his  note;  and  the  fact  that  a 
mortgage  had  been  given  with  the  note,  con- 
taining all  manner  of  agreements  relating 
simply  to  the  preservation  of  the  security, 
would  cut  no  figure.  A  pleading  alleging 
such  facts  would  he  stricken  out  as  frivolous 
or  irrelevant" 

Other  cases  bearing  upon  this  question  are 
Hunter  v.  Clarke,  184  111.  158,  56  N.  E.  297. 
75  Am.  St  Rep.  160;  Farmer  v.  First  Na- 
tional Bank,  89  Ark.  132,  115  S.  W.  1141,  131 
Am.  St.  Rep.'  79.  It  may  be  also  observed 
that  sections  6033,  6034,  L.  O.  L.,  provide 
that,  when  the  rate  of  Interest  on  any  ob- 
ligation is  8  per  cent  or  under,  contracts 
requiring  the  debtor  to  pay  the  taxes  on  such 
Indebtedness  shall  be  legal  and  valid,  and 
enforceable  in  the  courts  of  this  state.  It 
is  hardly  conceivable  In  view  of  these  provi- 
sions expressly  sanctioning  such  contracts 
that  it  was  in  the  legislative  mind  to  render 
notes  or  mortgages  containing  such  provisions 
nonnegotiable,  even  where  the  contract  ap- 
peared on  the  face  of  the  note,  which  is  not 
80  in  this  case. 

[4, 1]  In  view  of  the  fact  that  we  here  hold 
that  an  alternative  indorsement  is  valid  and 
that  either  indorsee  may  again  transfer  the 
note,  the  question  as  to  whether  the  indorse- 
ment "L.  R.  Ferbache,  President  of  the  Ore- 
gon-Idaho Company,"  Is  to  be  considered  as 
his  personal  indorsement,  or  that  of  the  cor- 
poration, is  unimportant  Both  the  corpora- 
tion and  Ferbache  received  it  with  that  In- 
dorsement If  the  corporation  was  ever  re- 
invested with  title  to  the  note  after  its  in- 
dorsement to  Smith,  such  title  comes  by  vir- 
tue of  the  reindorsement,  which  was  made  in 
such  a  form  as  to  authorize  either  Ferbache 
or  the  corporation  to  again  Indorse  it  to  a 
third  party.  Had  the  Indorsement  been  sim- 
ply "L.  R.  Ferbache,"  it  would  have  been  suf- 
fldent  to  transfer  the  property  in  the  note 
to  plaintiff;  but  the  presumption  Is  that, 
where  a  note  is  made  payable  to  a  corpora- 
tion and  Is  indorsed  by  a  person  signing  as 
an  officer  of  the  corporation,  the  Indorsement 
Is  a  corporate  act  1  Daniel  on  Negotiable 
Instruments,  g  416,  citing  Northampton  Bank 
T.  Pepoon,  11  Mass.  288;  Lay  v.  Austin,  25 
Fla.  933,  7  South.  143 ;  Elwell  v.  Dodge,  33 
Barb.  (N.  Y.)  336;  Falk  v.  Moebs,  127  U.  S. 
597.  8  Sup.  Ct.  1319,  32  U  Ed.  266. 

[6]  The  indorsement   of  the  note   without 


recourse  did  not  render  tt  nonnegotiable.  L. 
O.  L.  S  5871. 

[7]  There  is  no  breach  of  the  contract  oc- 
casioned by  the  fact  that  when  the  Oregon- 
Idubo  Company  contracted  to  deliver  to  Ford 
and  Williams  2(Jo,000,000  feet  of  logs,  to  be 
delivered  at  the  rate  of  not  less  than  10,000.- 
000  feet  the  first  year  and  from  15,000,000 
to  25,000,000  feet  each  succeeding  year,  they 
were  not  the  owners  of  that  amount  of  tim- 
ber; there  being  no  covenant  at  the  time  of 
the  contract  that  they  were  such  owners.  If 
by  purchase  from  others  or  by  purchase  of 
timber  land  from  time  to  time  they  furnish- 
ed the  amount  required  by  their  contract 
each  year,  the  question  as  to  when  they  ob- 
tained it  would  be  ImmateriaL 

[S]  In  view  of  our  holding  that  the  note 
was  negoiiable  and  irasscd  by  indorsement 
free  from  latent  equities  between  the  parties, 
the  testimony  was  Immaterial  in  any  event. 
In  this  view  of  the  case  the  following  in- 
struction given  by  the  court  was  error :  "The 
note  being  nonnegotiable,  the  defendants 
Ford  and  Williams  are  entitled  to  show  any 
defense  thereon  which  they  had  against  the 
Oregon-Idaho  Company  at  the  time  the  notice 
of  the  assignment  of  the  note  was  given  to 
them." 

[J]  Irrespective  of  any  oral  testimony  or 
the  manner  in  which  the  note  was  Indorsed, 
the  following  sections  of  the  by-laws  of  the 
Oregon-Idaho  Company  confer  ample  author- 
ity on  the  president  of  the  corporation  to  in- 
dorse notes  of  the  company.  The  sections  re- 
ferred to  are  as  follows: 

"Section  1.  All  notes,  bonds,  mortgages,  or 
other  obligations  of  this  corporation  shall  be 
signed  by  the  president,  vice  president  or  by 
the  secretary,  each  of  which  officers  is  au- 
thorized to  affix  the  corporate  seal  to  any  or 
all  such  or  other  Instruments  requiring  the 
same. 

"Sec.  2.  The  president,  vice  president, 
treasurer,  or  the  secretary  shall  have  au- 
thority to  sign  all  drafts,  checks,  or  orders 
for  the  payment  of  money,  and  to  disburse 
money  or  moneys  on  behalf  of  this  corpora- 
tion." 

In  view  of  the  law  as  herein  set  forth, 
none  of  the  testimony  offered  by  defendants 
was  relevant  or  material,  and  the  court 
should  have  directed  a  verdict  for  riinit' 

The  Judgment  Is  reversed,  and  a  new  trial 
granted.  4 


WILLIAMS  V.  PACIFIC  SURETY  CO.  et  al. 
(Supreme  Court  of  Oregon.  April  29,  1913.> 
Appeal  and  Ebbob  (S  1142*)— Affibmancb— 

OVEBRUUNQ    OF   DEMUKRBB— PeKMISSION    TO 

Answer. 

In  an  action  at  law  where  the  judgment 
of  the  trial  court  overniling  a  demurrer  to  the 
complaint  is  affirmed,  tlie  Supreme  Court  will 
not  roinand  the  case  with  directions  to  permit 
the  defendants  to  an.<!wer  on  the  merits;  it  hav- 


*For  other  eases  see  same  topic  and  section  NUMBER  la  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 


Digitized  by  V^OOQ IC 


1022 


131  PACIFIC  RKPORTEB 


tor. 


ing  no  andioritT  to  determioie,  on  affidavits  de- 
hors the  record,  the  question  of  the  existence 
of  possible  meritorious  defenses  which  were  not 
interposed. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4477,  4478;  Dec.  Dig.  i 
1142.<] 

On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  127  Pac.  145. 

McBRIDE,  0.  J.  For  the  reasons  stated 
In  the  original  opinion  (127  Pac.  145),  to 
which  we  still  adhere,  the  petition  for  re- 
hearing Is  denied.  It  would  be  contrary  to 
the  uniform  practice  In  this  court  and  a 
precedent  for  future  delay  should  we  in  an 
action  at  law  affirm  the  Judgment  of  the 
court  below  overruling  a  demurrer,  and  at 
the  same  time  remand  the  case  with  direc- 
tions to  permit  tlie  defendants  to  answer  on 
the  merits.  While  in  equity  cases,  which 
are  tried  de  noro  In  this  court,  such  a  pro- 
cedure has  been  permitted  in  a  few  instanc- 
es, there  Is  no  precedent  for  a  like  procedure 
In  a  law  action.  Such  cases  come  to  us  upon 
the  case  made  In  the  court  below,  and  we 
hare  no  authority  to  hear  and  determine  on 
affidavits  dehors  the  record,  and  filed  for  the 
first  time  In  this  court,  the  question  of  the 
existence  of  possible  meritorious  defenses 
which  the  defendant  did  not  Interpose  when 
It  had  an  opportunity.  The  rule  may  appear 
to  operate  harshly  In  the  present  instance, 
wherein  a  large  sum  of  money  Is  Involved; 
but  the  result  is  one  which  might  have  been 
averted  had  the  defendant  answered  w^hen 
Its  demurrer  was  overruled. 

The  application  to  remand  with  leave  to 
answer  Is  overruled. 


GADSBT  v.  GADSBY  et  al 
(Supreme  Court  of  Oregon.     April  30,  1913.) 
Divorce    (J    309*)— Dbcreb— Provisions   fob 

MaJ  NTXN  A  N  CB— MODIFIC  ATIO  N8. 

A  decree  rendered  by  the  Supreme  C!ourt 
on  appeal  which  grants  a  divorce,  and  awards 
the  custody  of  the  children,  and  makes  provi- 
sions for  their  maintenance  and  control,  is  sub- 
ject to  modification  in  the  circuit  court  as  to 
maintenance  and  control  to  the  same  extent  as 
if  originally  entered  there. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  |  803;  Dec.  Dig.  §  309.*] 

AppeaV  from  Circuit  Court,  Multnomah 
County ;  W.  N.  Gatens,  Judge. 

Suit  by  Beatrice  L.  Gadsby  against  Walter 
M.  Gadsby  and  another.  From  ^  decree  for 
defendants,  plaintiff  appeals.  Reversed  and 
entered. 

C.  M.  Idleman  and  C.  W.  Fulton,  both  of 
Portland  (Beach  ft  Simon,  of  Portland,  on 
the  brief),  for  appellant.  W.  P.  La  Roche 
and  Chas.  H.  Carey,  both  of  Portland  (Schna- 
bel  &  La  Roche  and  Carey  ft  Kerr,  all  of 
Portland,  on  the  brief),  for  respondents. 


McBRIDE,  C.  J.  The  testimony  in  this 
case  Is  voluminous,  and  the  bulle  of  It  comes 
from  the  parties  and  their  Immediate  rela- 
tives, whose  Interference  In  the  domestic  af- 
fairs of  these  young  people  seems  to  have 
been  the  origin  of  their  difficulties.  In  view 
of  the  interested,  character  of  the  oral  tes- 
timony, we  rely  mostly  upon  the  correspond- 
ence between  the  parties,  and  this  Indicates 
clearly  that  the  defendant  refused  to  be  rec- 
onciled to  his  wife,  and  repudiated  her  in  the 
strongest  language.  She  does  not  appear  to 
have  an  ideal  disposition  and  temperament, 
but  there  is  nothing  in  the  testimony  to  Jus- 
tify the  extreme  measures  indicated  by  de- 
fendant In  his  letters.  Talding  this  testimo- 
ny in  defendant's  own  handwriting,  we  con- 
clude that  the  charge  of  desertion  is  made 
out  by  plaintiff.  There  Is  nothing  in  the 
contention  that  defendant  was  the  owner  of 
the  real  property  described  in  the  complaint 
or  of  any  interest  therein.  We  refrain  from 
putting  permanently  into  the  reports  of  this 
court  any  account  of  the  recriminations  and 
disputes  between  the  parties  or  their  rela- 
tives, and  content  ourselves  with  merely  stat- 
ing our  condusloDs. 

A  decree  will  be  Altered  here  granting 
plaintiff  a  divorce  from  defendant  and  the 
custody  of  the  minor  child,  and  requiring  de- 
fendant to  pay  to  plaintiff  ^35  per  month 
toward  the  support  of  said  minor  child.  It 
will  be  further  directed  that  defendant  be 
allowed  to  visit  the  child  once  a  month  if  be 
so  desires,  and  that  he  be  respectfully  re- 
ceived and  treated  on  such  visits.  The  pro- 
visions as  to  maintenance  of  and  visiting 
the  child  are  subject  to  modification  in  the 
circnlt  court  to  the  same  extent  as  if  this 
decree  had  been  originally  entered  In  said 
court 


SOREXSON  T.  SMITH. 

(Supreme  Court  of  Oregon.     April  29,  1013.) 

Triai.  (5  150*)— Taking  Case  from  Jubt— 
Motion  for  Nonsuit  ob  Directed  Ver- 
dict. 

Motions  for  a  judgment  of  nonsuit  and  for 
a  directed  verdict  in  defendant's  favor  are 
tantamount  to  demurrers  to  the  evidence,  and 
the  same  rule  for  determining  the  sufficiency  of 
ttie  testimony  is  applicable  to  each. 

[Ekl.  Note. — For  other  cases,  see  TriaL  Cent 
Dig.  §S  340-348;    Dec.  Dig.  J  150.*] 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  129  Pac.  757. 

MOORE,  J.  It  is  maintained  in  a  petition 
for  rehearing  that,  since  no  exception  was 
taken  to  the  Introduction  of  any  testimony 
tending  to  establish  the  plalntUTs  cause  of 
action,  errors  were  committed  by  this  court 
in  determining  that  the  contract  sued  upon 
was  within  the  statute  of  frauds  and  inca- 
pable of  ratification  by  the  defendant,  except 


•For  otiier  esses  see  same  topic  and  section  NUMBER  Is  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  A  Bep'r  Indus 


Digitized  by  V^OOQ IC 


Oti 


WAOENAAB  V.  BEBMAN-WOODWABD  CO. 


1023 


by  tlie  ezecntlon  of  Bome  writing  adopted  for 
that  pntpose,  and  In  concluding  that  the  mo- 
tion for  a  directed  verdict  In  Smith's  faror 
sbonld  have  be«t  allowed. 

It  was  said  in  the  former  opinion  that  the 
request  for  a  directed  verdict,  made  after 
all  the  evidence  had  been  reviewed,  super- 
seded the  denial  of  a  motion  for  a  judgment 
of  nonsuit  Interposed  when  the  plaintiff  In- 
troduced her  testimony  and  rested  In  chief. 
Based  on  this  deduction  the  petition  states 
generally  that  It  must  be  supposed  that  the 
court  assumed  a  difference  between  the  two 
motions  and  refused  to  apply  to  the  request 
for  a  directed  verdict  the  rules  of  law  gov- 
erning motions  for  a  Judgment  of  nonsuit. 
The  latter  motion  probably  called  attention 
to  the  particular  defect  in  the  evidence 
whereby  it  was  asserted  that  a  cause  of 
action  had  not  been  established  sufficient  to 
be  submitted  to  the  jury.  The  motion  for 
the  nonsuit  having  been  denied,  the  defi- 
ciency in  the  evidence,  to  which  notice  bad 
been  attracted,  would  be  remedied  if  pos- 
sible by  the  introduction  of  testimony  on  the 
particular  subject 

A  motion  for  a  judgment  of  nonsuit  and  a 
motion  for  a  directed  verdict  in.  the  defend- 
ant's favor  are  tantamount  to  demurrers  to 
the  evidoice,  and  the  same  rule  for  deter- 
mining the  sufficiency  of  the  testimony  is 
tiUke  applicable  to  each.  A  motion  for  a 
directed  verdict  for  the  defendant,  however. 
Is  generally  less  hazardous  to  the  plaintiff's 
rights  than  is  a  motion  for  a  judgment  of 
nonsuit 

In  the  former  opinion  the  testimony  ad- 
mitted without  exception  was  deemed  com- 
petent, and  it  was  also  considered  that  the 
statute  of  frauds  as  far  as  it  related  to  Sor- 
enson's  employer  was  waived  by  not  object- 
ing to  the  admission  of  testimony  tending 
to  show  that  the  contract  sued  upon  was  not 
evidenced  by  any  writing.  From  an  original 
examination  of  the  entire  transcript  of  the 
evidence  it  was  not  thought  nor  from  a 
re-examination  thereof  is  it  now  believed, 
that  the  testimony  so  received  without  ob- 
jection or  exception,  together  with  all  the 
Inferences  and  presumptions  reasonably  de- 
dadbie  therefrom,  was  sufficient  to  establish 
a  cause  of  action  to  be  submitted  to  the 
jury;  because  George  Sorenson,  the  plain- 
tilTs  assignor,  was  employed  by,  and  was 
the  snbagent  of,  F.  A.  Kribs,  that  no  priv- 
ity of  contract  existed  between  such  sub- 
stituted agent  and  the  defendant  Charles  A. 
Smith,  and  the  latter,  never  having  stip- 
ulated In  writing  to  pay  a  commission  to 
the  snbagent,  did  not  by  negotiating  the  sale 
of  the  lands  to  C.  P.  Bratnoler  and  the  Stor- 
ey-Brocher  Lumber  Company  ratify  Krib's 
employment  of  Sorenson. 

We  are  compelled  to  adhere  to  the  former 
opinion,  and  the  petition  for  a  rehearing  is 
denied. 


WAGBNAAB  v.  BBDMAN-WOODWABD 
GO.  et  aL 

(Supreme  Court  of  Oregon.     April  29,  1913.) 

1.  Plkamno  (S  277*)  —  AwswEB  —  SUPPUI- 

USNTAI.  ANSWEB. 

Under  L.  O.  L.  f  108,  providing  that  plain- 
tiff and  defendant,  respectively,  may  be  allowed 
on  motion  to  make  a  supplemental  complaint 
or  answer  alleging  facts  material  to  the  case 
occurring  after  the  former  complaint  or  answer, 
a  defendant  intending  to  rely  upon  a  default 
judgment  against  a  codefendant  as  a  bar  to  a 
judgment  against  himself  ^ould  do  so  by  a  sup- 
plemental answer. 

llild.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  $  834;   Dec  Dig.  f  277.*] 

2.  JuDQUENT    (I    240*)— Pabxies— Joint   Ob- 
ligation. 

Judgment  for  plaintiff  on  a  joint  note 
should  be  entered  against  all  the  defendants 
shown  to  be  liable  alilte  as  between  themselves 
and  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  U  423-425;   Dec.  Dig.  {  240.»] 

3.  Appeal  ano  Brbob  (S  1153*)— Modifica- 
tion—Constitotionai,  Provisions. 

Under  the  authority  of  Const,  amend,  art. 
7,  {  3,  approved  Noveml>er  8,  1910,  this  court 
when  it  can  determine  that  the  lower  court 
should  liave  entered  a  judgment  against  all  the 
defendants  in  an  action  on  a  note,  should  change 
the  judgment  of  the  lower  court  so  as  to  make 
it  one  judgment  against  all  the  defendants. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f|  4507-1512;  Dec  Dig.  i 
1153.*] 

Appeal  from  Circuit  Court  Multnomah 
County;  J.  P.  Kavanaugh,  Judge. 

Action  by  Peter  Wagenaar  against  the  Bee- 
man-Woodward  Company,  a  corporation,  and 
othera  Judgment  for  plaintiff,  and  defend- 
ant Smith  appeals.  Judgment  of  circuit 
court  modified  so  as  to  make  it  one  judgment 
against  all  the  defendants. 

This  is  an  action  at  -law  to  recover  the 
amount  due  on  a  promissory  note  executed 
by  the  defendants  of  which  here  follows  a 
copy:  "$3000.  Portland,  Ore.,  10-7-1908. 
One  year  after  date  we  promise  to  pay  to 
the  order  of  Peter  Wagenaar  $3000  at  Ritz- 
vllle,  Washington,  value  received  with  In- 
terest at  10  per  cent  per  annum.  Beeman- 
Woodward  Co.,  by  Rufus  C.  Holman,  Treas. 
Lewis  v.  Woodward,  Vice  Pres.  Milton  G. 
Smith.  P.  F.  Clodius.  Julius  Beeman.  Due 
10-7-1909."  The  execution  and  delivery  of 
the  note  are  substantially  admitted  by  the 
defendants.  Milton  G.  Smith,  the  only  an- 
swering defendant.  Interposes  as  his  single 
affirmative  defense  substantially  this:  That 
he  signed  the  note  only  for  the  accommoda- 
tion of  the  Bpeman-Woodward  Company, 
Itnowlng  which  the  plaintiff  and  other  cred- 
itors of  the  company  entered  into  an  agree- 
ment with  it  whereby  it  should  surrender  all 
its  property  to  one  S.  C.  Spencer  with  power 
to  reduce  the  same  to  money,  and  apply  It  on 
the  debts  of  the  company  to  the  subscribing 
creditors  which  should  thereby  discharge  all 
those  debts.     Smith  claims  that  this  exon- 
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erates  him  from  all  liability  on  tbe  note. 
The  affirmative  defense  was  traversed  by  tbe 
reply.  Tbe  circuit  court  found  that  the 
plaintiff  never  signed  tbe  contract  or  agree- 
ment mentioned,  although  a  number  of  other 
creditors  of  the  Beeman- Woodward  Company 
did  sign  It  A  judgment  was  entered  for  the 
plaintiff  according  to  the  prayer  of  his  com- 
plaint,   and   the    defendant    Smith    appeals. 

E.  B.  Watson,  of  Portland  (Watson  & 
Beekman,  of  Portland,  on  tbe  brief),  for  ap- 
pellant S.  O.  Spencer,  of  Portland  (Wilbur, 
SiMjncer  &  Dibble,  of  Portland,  on  the  brief), 
for  respondents. 

BITRNETT,  X  (after  stating  the  facts  as 
above).  [1]  It  appears  in  the  abstract  that 
the  cause  was  at  Issue  between  the  plaintiff 
and  the  defendant  .Smith  on  July  8,  1910, 
when  tbe  reply  was  filed  traversing  all  the 
allegations  of  the  answer.  The  summons 
was  served  on  the  defendant  Beeman  by 
publication  and  on  October  10,  1910,  the 
court  entered  Beeman's  default  together 
with  a  judgment  against  htm  as  demanded 
In  the  complaint  with  an  order  to  sell  cer- 
tain attached  real  property  belonging  to 
blm.  It  is  argued  by  Smith  that.  Inasmuch 
as  the  note  sued  upon  was  a  joint  obligation 
and  not  joint  and  several,  the  court  by  ren- 
dering a  judgment  against  Beeman  on  his 
default  discharged  Smith,  and  that  the  sub- 
sequent jndgment  against  the  latter  was  at 
least  erroneous.  If  Smith  had  intended  to 
rely  upon  the  Beeman  judgment  as  a  bar 
to  a  judgment  against  himself,  he  should 
have  taken  advantage  of  It  by  a  supplemen- 
tal answer.  By  section  108,  L,.  O.  L.,  "plain- 
tiff and  defendant  respectively  may  be  al- 
lowed on  motion  to  make  a  supplemental 
complaint,  answer  .or  reply,  alleging  facts 
material  to  the  case  occurring  after  the 
former  complaint,  answer  or  reply."  This 
Is  a  statutory  rule  analogous  to  the  com- 


mon-law pleading  of  puts  darrein  continu- 
ance, and,  if  a  party  would  rely  upon  any- 
thing occurring  since  the  Issues  were  joined, 
it  Is  his  duty  to  bring  It  before  the  court 
by  a  proper  pleading.  31  Cyc.  493;  Trotter 
V.  Stayton,  45  Or.  301,  77  Pac.  395.  This 
question,  never  having  been  presented  to  the 
circuit  court  by  proper  pleading,  cannot  be 
considered  here.  The  circuit  court  liaving 
found  as  a  fact,  and  very  properly  too,  as 
we  read  the  testimony,  that  tbe  plaintiff 
was  not  a  party  to  the  agreement  between 
the  Beeman- Woodward  Company  and  others 
of  Its  creditors  about  the  disposition  of  its 
property  in  payment  of  their  claims,  that 
contract  must  be  laid  out  of  the  case.  It  is 
res  inter  alios  actos.  This  is  an  ordinary 
action  at  law  to  recover  tbe  money  due  on 
a  promissory  note  signed  by  the  defendants 
as  makers.  The  only  defense  interposed  by 
the  answer  has  been  overcome  as  found  by 
the  circuit  court  We  cannot  say  there  Is 
no  testimony  to  sustain  this  finding.  On 
the  contrary,  the  nonparticlpation  by  the 
plaintiff  in  the  composition  agreement  is  in 
our  jndgment  amply  sustained  by  the  evi- 
dence. 

[2]  The  obligation  sued  upon,  however, 
was  joint,  and  hence  judgment  should  have 
been  entered  against  all  the  defendants  as 
they  were  all  shown  to  be  liable  alike  as  be- 
tween themselves  and  the  plaintiff. 

[3]  I<>iulpped  with  authority  to  that  end. 
as  we  are  by  section  3  of  article  7  of  the 
state  Constitution  In  Its  present  form,  we 
hold,  upon  the  data  before  us,  that  the  judg- 
ment of  the  circuit  court  should  be  changed 
so  as  to  make  it  one  judgment  against  all 
the  defendants,  and  the  determination  of  the 
case  by  tbe  court  below  will  be  modified  ac- 
cordingly. 

MOOItE,  X,  tool:  no  part  in  the  considera- 
tion of  this  case  and  BEAN,  X,  reserves  tlie 
right  to  dissent 
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McCRBA  T.  HINKSON^  «t  al 
(Supreme  Ooart  of  Oregon.     May  IS,  1913.) 

1.  Vkndob  and  Pubcdaseb  (S  31*)  —  Optioh 

•  OF    BALI!— REBCIBSION— CJONTBACT  —  MnrUAL 

Mistake. 

Where  complainant  received  from  defend- 
ants an  option  for  tlie  sale  of  certain  selectiooa 
of  unsarveycd  public  land,  both  parties  believing 
that  the  descriptions  when  sarveyed  would  con- 
tain 400  acres,  and  by  reason  of  the  fact  that 
the  land  wag  subsequently  included  in  fraction- 
al townships  the  descriptions  contained  only 
224.41  acres,  complainant  was  entitled  to  rescis- 
sion because  of  a  material  deficiency  in  the 
quantity  of  land  arisipg  from  a  mutual  mistake 
of  the  parties,  though  there  was  no  fraud. 

[Kd,  Note.— For  other  cases,  see  Vendor  and 
Ptirchaser,  Cent.Dig.  H  35^-37 ;  Dec.Dig.  {  31.»] 

2.  VBIfDOR   AND   PtJBCHASEB    (J  31*)   —   CoN- 
TBAOT^RESCI  B8I0  N  — M  tbt  ake. 

Innocent  and  mutual  mistake  alone  is  suf- 
ficient to  justify  rescission  of  a  contract  for  the 
sale  of  land  when  the  mistake  is  so  material 
that,  if  the  truth  had  been  known  to  the  par- 
ties, the  agreement  would  not  have  been  made. 

.[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pnrchaser.C«nt.Dig.  H  3&-87;  DecDig.  i  31.*] 

3.  Cancellation  of  Inbtbukksits  (|  4*)  — 
Mutual  Mistabjb. 

The  pa!rty  against  whom  a  contract  for  the 
sale  of  real  property,  made  under  mutual  mis- 
take of  material  facts,  will  not  be  speci6cally 
enforced,  is  generally  entitled  to  rescind. 

[Ed.  Note.— For  other  cases,  .see  Cancellation 
of  Instruments,  Cent  Dig.  {  48;  Dec.  Dig.  { 
4.*] 

Appeal  from  Circuit  Court,  lane  County; 
Lawience  T.  Harris,  Judge. 

Suit  by  J.  E.  McCrea  against  A  H.  Hlnk- 
flon  and  another  to  rescind  an  option  con- 
tract for  the  sale  of  realty.  Decree  for  com- 
plainant, and  defendants  appeal.     Atttrmed. 

Tbis  la  a  suit  to  rescind  an  option  con- 
tract Defendants  appeal  from  a  ludgmeut 
In  fuTor  of  piaintlS. 

Tbe  facts  appearing  from  the  record  are 
«8  fo'ilows:  On  August  4,  1909,  defendants 
executed  to  plaintiff  a  written  contract 
whereby,  in  consideration  of  tbe  sum  of 
$200  paid  by  J.  E.  McCrea,  they  agreed  to 
sell  him  the  selections  covering  the  N.  W. 
%  and  the  W.  %  of  the  N.  E.  ^4  of  section  6, 
and  the  E.  %  of  N.  W-  %  and  N.  %  of  N. 
£.  ^  of  section  4,  all  In  township  16  S., 
range  3  EX  J.  E.  McCrea  agreed  to  pay  the 
sum  of  $12,000  for  the  above  selections  and 
the  lands  covered  thereby,  the  $200  to  be 
applied  on  the  purchase  pri^  If  tbe  purchase 
was  paid  within  30  days  from  the  date  of  the 
contract,  or  within  auch  further  time  as  the 
parties  might  mutually  agree  upon.  It  was 
provided  and  understood  that  the  $200  should 
be  for  an  option  for  30  days  from  the  date  of 
the  contract,  and  that.  In  the  event  that  no 
further  payment  was  made,  such  sum  should 
then  be  forfeited.  Hlnkson  and  Nlcolle  agreed 
to  execute  assignments  of  such  rights  "to 
the  said  selections  and  the  lands  covered 
thereby"  to  J.  E.  McCrea.  On  September  3, 
1909,  plaintiff  made  a  further  payment  of 


$1,600,  In  conelderatlon  ot  wblch  defendants 
extended  the  time  60  days.  Both  plaintiff 
and  defendants  bad  examined  the  landa  pri- 
or to  the  time  '  they  were  surveyed.  The 
townships  on  the  north  and  west  thereof  had 
been  surveyed.'  Settlers  had  snrreyed  town- 
ship 16  S.,  range  3  B.,  and  had  marked  lines 
corresponding  to  those  on  the  north  and 
west  upon  the  assumption  that  the  tovmshlp 
would  be  of  normal  dimensions,  so  that  each 
legal  subdivision  would  be  of  substantially 
the  usual  size.  Guided  by  these  surveys 
plaintiff's  agent  checked  tbe  survey  made 
by  the  settlers,  and  estimated-  the  timber  on 
the  land  in  question.  Tbe  United  States 
survey  was  made  between  the  7th  and  19th 
days  of  July,  1909.  This  was  not  known  to 
the  parties  at  the  time  of  tbe  making  'of  the 
contract  The  survey  was  not  approved  by 
the  Surveyor  General  until  January  22,  1010, 
nor  accepted  by  the  Commissioner  of  the 
General  Land  Office  until  May  2,  1911. 

Prior  to  August  4,  1909,  the  Northern  Pa- 
cific Railway  Company  bad  filed  In  the  Unltr 
ed  States  Land  Office  its  selection  list  for 
the  lands,  which,  when  surveyed,  would  be 
described  as  the  N.  W.  M  and  the  W.  ^  of 
the  N.  E.  ^  of  section  (>,  In  lieu  of  240  acres 
of  land  theretofore  relinquished,  and  in  such 
selection  list  the  area  of  the  selected  lands 
was  stated  to  be  240  acres.  Abraham  Meis- 
ter  filed  at  the  land  office  his  application  to 
select  the  lands  which,  when  surveyed,  would 
be  described  as  tbe  E.  %  of  the  N.  W.  Vt,  and 
N.  %  of  the  N.  E.  Vt,  of  section  4,  in  lieu  of 
160  acres  relinquished  by  him.  In  which  ap- 
plication the  area  of  the  lands  applied  for 
was  stated  to  be  160  acres,  these  beln«  the 
selections  referred  to  in  the  contract  be- 
tween the  parties.  It  appears  that  they 
knew  that  tbe  north  line  of  the  township  was 
a  line  of  correction,  yet  all  the  parties  con- 
cerned contemplated  that  the  lands,  when 
surveyed,  would  be  described  as  In  the  con- 
tract, and  that  the  acreage  would  approxi- 
mate that  mentioned  in  the  selection  list 
namely,  400  acres.  When  tbe  surreys  of 
township  16  S.,  range  3  E.,  were  finally  ap- 
proved, they  showed  that  the  township  was 
80  small  that,  after  laying  off  tbe  S.  W.  % 
and  the  S.  E.  %  of  sections  4  and  5,  there  re- 
mained only  174.76  acres  In  the  N.  V^  of  sec- 
tion 4,  and  only  175.76  acres  Ui  the  N.  ^  of 
section  6,  which  were  divided  into  four  lots 
in  each  section.  On  account  of  tbe  shortage 
in  the  surveys,  there  were,  as  described  in 
the  contract,  175.61  acres,  instead  of  approx- 
imately 400  acres,  as  contemplated  by  the 
parties.  It  also  appears  that  prior  to  the 
Meister  application  Martin  C.  Broom,  a  qual- 
ified homestead  entryman,  pursuant  to  the 
homestead  laws,  made  settlement  upon  the 
land  Intended  to  be  covered  by  the  Meister 
application,  and  established  his  residence  up- 
on the  land  afterward  designated  as  lot  3  of 
section  4,  and  by  reason  thereof  the  Meister 
application    was    canceled.      The    plaintiff 
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learned  of  such  shortage  In  acreage  subse- 
quent to  making  the  payments.  Plaintiff  no- 
tified defendants  that  he  rescinded  the  agree- 
ment for  the  purchase  of  the  lands,  and  on 
November  4,  1909,  demanded  the  return  of 
such  payments.  There  Is  no  allegation  of 
fraud  on  the  part  of  defendants.  They  ten- 
dered an  assignment  of  their  interest  in  the 
applications  and  the  lands  described  in  the 
option  contract 

L.  E.  Bean,  af  Eugene  (S.  P.  Ness,  Williams 
&  Bean,  all  of  Eugene,  on  the  brief),  for 
appellants.  J.  C  Veazle,  of  Portland  (Vea- 
8le  &  Veazie,  of  Portland,  and  Potter  & 
Bryson,  of  Eugene,  on  the  brief),  for  re- 
spondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
The  contention  of  the  defendants  Is  that  at 
the  time  the  option  was  given  and  the  pay- 
ments were  made  the  land  had  been  actually 
surveyed  and  the  lines  marked,  and  plaintiff 
by  the  exercise  of  reasonable  diligence  could 
have  ascertained  the  area ;  that  plaintiff 
and  defendants  were  famlUar  with  the  meth- 
od of  securing  surveyed  and  unsurveyed  land 
with  scrip,  and  were  aware  that  sections 
4  and  5  would  either  be  in  excess  of  640 
acres  to  each  section,  or  that  there  would  be 
a  deficiency  in  the  area ;  that  pkilntlff  pur- 
chased at  his  hazard  as  to  quantity.  The 
contract  of  the  Northern  Pacific  Railway 
Company  provided  that,  in  case  of  failure 
to  obtain  title  to  any  portion  of  the  land 
embraced  in  its  contract,  the  sum  of  $10  per 
acre  should  be  refunded,  and  that  in  the 
event  of  an  excess  in  the  acreage  such 
amount  per  acre  should  be  paid  for  the 
excess. 

[1]  In  the  negotiations  plaintiff  first  offer- 
ed ?22  per  acre,  and  afterward  $30  per  acre, 
making  In  the  aggregate  $12,000  for  400 
acres.  It  therefore  appears  that  six  of  the 
10  40-acre  tracts,  or  legal  subdivisions,  which 
were  the  subject-matter  of  the  option  con- 
tract and  supposed  to  be  in  the  north  tier 
of  the  40's,  were  found,  except  as  to  a 
small  fraction  thereof,  not  to  exist.  In  so 
far  as  the  contract  is  concerned,  it  does  not 
affect  these  subdivisions  any  more  than  If 
they  had  been  swallowed  up  by  an  earth- 
quake. On  account  of  the  townships  on  two 
sides  of  the  one  in  which  the  land  described 
was  expected  to  be,  when  surveyed,  both 
parties  seem  to  have  anticipated  that  this 
one  would  be  about  the  normal  size,  and 
that  the  land  embraced  in  the  option  agree- 
ment would  approximate  400  acres.  There 
was  a  mutual  mistake  as  to  the  area  of  land 
that  could  be  obtained  by  virtue  of  the 
selections.  Under  the  influence  of  the  error 
common  to  both  parties,  the  agreement  was 
entered  into.  Its  prejudicial  consequences 
to  the  plaintiff  are  the  same  as  if  the  defend- 
ants luid  designedly  agreed  to  sell  plaintiff 
224.41  acres  of  land  to  which  they  had  no 
right  whatever.  No  laches  can  be  imputed 
to  plaintiff  in  the  transaction.     It  was  a 


gross  mistake,  as  to  the  existence  of  the 
larger  part  of  the  subject-matter  of  the  con- 
tract, and  entitles  the  plaintiff  to  a  rescis- 
sion. Flrebaugh  v.  Bentley,  130  Pac.  1129; 
Babcock  v.  Day,  104  Pa.  4,  8;  Newton  v. 
Tolles,  66  N.  H.  136,  19  Atl.  1092,  9  I*  R.  A. 
50,  49  Am.  St  Rep.  593;  Kares  v.  Covell, 
180  Mass.  206,  62  N.  E.  244,  91  Am.  St  Rep. 
271 ;  1  Story,  Equity  Juris.  (13th  Ed.)  f  142 ; 
2  Warvelle  on  Vendors  (2d  Ed.)  |  906; 
Fleeting  V.  Horowitz,  120  App.  DIv.  492, 
104  N.  Y.  Supp.  1037 ;  Ck)peland  v.  Tweedle, 
61  Or.  303,  122  Pac.  302.  The  purchaser 
may  rescind  in  case  of  a  material  deficiency 
in  the  quantity  of  land  contracted  for  In 
the  absence  of  acts  on  his  part  which 
amount  to  an  estoppel;  and  it  is  not  mate- 
rial tljat  there  was  no  fraud  on  the  part 
of  the  vendor.  Where,  however,  the  defi- 
ciency is  not  material,  and  is  not  such  as 
to  affect  the  enjoyment  of  the  land  con- 
tracted for,  the  purchaser  cannot  rescind 
on  that  account,  at  least  where  there  is  no 
fraud  on  the  part  of  the  vendor.  39  Cyc. 
pp.  1415,  1416. 

[2]  Relief  will  be  granted  when  a  mistake 
is  so  material  that,  if  the  truth  had  been 
known  to  the  parties,  the  agreement  would 
not  have  been  made.  And  If  quantity  enter- 
ed into  consideration  in  fixing  the  price,  and 
the  price  was  fixed  upon  an  estimate  of 
quantity  that  proves  grossly  incorrect,  relief 
will  be  granted.  It  is  not  necessary  that 
fraud  be  shown  in  order  to  obtain  relief. 
Innocent  and  mutual  mistakes  alone  are 
sufficient  grounds  for  rescission  and  other 
relief.  Blgham  v.  Madison,  103  Tenn.  358. 
52  S.  W.  1074,  47  L.  R.  A.  267,  269.  The 
defendants  could  not  maintain  a  suit  for 
the  specific  performance  of  the  contract  be- 
cause it  would  be  inequitable.  Pickering 
V.  Hckering,  38  N.  II.  400,  407,  408;  East- 
man V.  Plummer,  46  N.  H.  4©4,  479. 

[3]  A  party  against  whom  a  contract,  made 
under  a  mutual  mistake  of  material  facts, 
will  not  be  specifically  enforced.  Is  generally 
entitled  to  rescind.  Pomeroy  on  Contracts, 
i  250.  There  may  be  exceptions  to  the  rule, 
but  this  case  does  not  fall  within  them. 
When  the  parties  have  agreed  upon  the  sale 
by  one  and  the  purchase  by  the  other  of 
about  400  acres  of  land  for  $12,000,  It  would 
be  Inequitable  and  unconscionable  to  compel 
plaintiff  to  accept  175.61  acres  at  that  price, 
especially  under  an  executory  contract  (2 
Warvelle  on  Vendors  [2d  Ed.]  $  905),  w^here 
the  price  was  arrived  at  by  computing  it 
at  $30  per  acre.  There  was  really  no  con- 
tract to  that  effect.  39  Cyc.  1583 ;  1  Story. 
Equity  Juris.  (13th  Ed.)  {  144;  O'Connell 
V.  Duke,  29  Tex.  299,  94  Am.  Dec.  282;  2 
Warvelle  on  Vendors  (2d  Ed.)  {  909;  Castle- 
man  V.  Castleman,  184  Mo.  432,  83  S.  W.  757. 
It  is  unnecessary  to  consider  what  would 
have  been  the  effect  if  there  had  been  a 
small  deficiency  in  the  amount  of  the  land, 
or  the  other  question  referred  to  in  the  case. 
It  is  clear  that  the  land  was  what  plain- 
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tiff  desired  to  obtain,  and  Trbat  the  defend- 
ants Intended  to  sell  a  certain  right  to.  It 
was  not  the  mere  scrip  or  applications 
made  for  land  which  did  not  exist,  as  de- 
scribed In  the  option  contract 

The   decree   of   the  lower   court   should 
therefore  be  affirmed ;   and  It  Is  so  ordered. 


<«  Or.  188) 


STEWART  T.  Willi 


(Supreme   Court  of  Oregon.     May  IS,  1013.) 

1.  Bbokcbs    (I   60*)— Sales— NicQOTiATioHS— 
Pebfobuakck  or  Contkaci— Biobi  to  Ooh- 

MISSIONS. 

When  a  broker  employed  to  negotiate  a 
sale  of  land  withoat  fault,  fraud,  concealment, 
or  other  improper  practice  produces  a  purchaser 
with  whom  the  owner  makes  a  valid  and  en- 
forceable contract  for  the  sale  of  the  premises, 
the  broker  has  earned  his  commission,  though 
the  contract  Is  nerer  carried  out. 

[Ed.    Note. — For    other    cases,    see    Brokers, 
Cent  Dig.  §  91 ;    Dec  Dig.  {  60.*] 
Z  Brokebs  ({  63*y—  ExoEUJtoc  or  Fbopbbtt 

— Right  to  Coukibsions. 

Where  a  broker  employed  to  make  an  ex- 
change of  property  represented  to  defendant, 
bis  client,  tiiat  the  other  party  to  the  contract 
had  a  perfect  title  to  the  land  he  was  to  con- 
vey to  defendant,  and  the  contract  of  exchange 
was  thereupon  executed,  but  was  never  carried 
out  because  such  title  was  not  good,  the  broker 
could  not  recover  commissions  on  the  theory 
that  he  had  performed  his  engagement  by  pro- 
ducing a  person  with  whom  his  client  executed 
a  contract  of  exchange. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {J  79,  81,  94-96;  Dec.  Dig.  {  68.  •] 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty;  Percy  R.  Kelly,  Judge. 

Action  by  S.  B.  Stewart  against  George 
Will.  Judgment  for  defendant,  and  plain- 
tiff appeals.     Affirmed. 

This  Is  an  action  by  S.  B.  Stewart  against 
George  Will  to  recover  a  broker's  commission 
for  the  alleged  negotiation  of  the  sale  of  real 
property.  The  defendant  on  July  23,  1910, 
executed  to  the  plaintiff  a  writing,  authoriz- 
ing him  to  sell  his  farm  of  275  acres  In 
Marlon  county.  Or.,  at  $100  an  acre,  or  to 
exchange  the  land  for  other  real  property, 
and  in  case  the  premises  were  disposed  of  Will 
promised  to  pay  Stewart  a  commission  of  6 
per  cent  of  the  stipulated  purchase  prlca 
The  plaintiff  secured  as  a  buyer  A.  M.  Ab- 
twtt,  with  whom  the  defendant  entered  into 
a  written  contract  for  the  sale  of  the  farm  at 
$27,S00,  in  consideration  for  which  Abbott 
agreed  to  pay  in  cash  $2,900,  to  convey  by  a 
good  and  sufficient  warranty  deed  a  farm 
of  160  acres  in  Clarke  county,  Wash.,  subject, 
however,  to  a  mortgage  of  $4,500,  the  pay- 
ment of  which  the  defendant  assumed.  Ab- 
bott farther  agreed  to  assign  to  Will  a  prom- 
issory note  of  $6,600  secured  by  a  mortgage 
of  320  acres  of  land  In  Sherman  county. 
Or.,  and  also  to  execute  to  Will  a  promissory 
note  for  $4,500,  to  be  secured  by  a  trust  deed 
of    7   acres    of   land   at   Falls   Olty,    Polk 


county,  Or.,  10  acres  near  Hosier,  Wasco 
county,  and  3  acres  and  1^  lots  in  Gbehalls, 
Lewis  county.  Wash.  Abbott  stipulated  to 
furnish  abstracts  of  the  title  to  the  real  prop- 
erty which  he  was  to  convey  in  fee,  and  in 
trust,  and  also  to  the  land  upon  which  be 
held  the  mortgage  for  $6,600.  The  abstracts 
furnished  pursuant  to  such  agreement  did 
not  show  a  perfect  title  in  Abbott  to  any 
of  the  tracts  of  land,  and  also  disclosed  that 
the  $6,600  mortgage  was  a  subsequent  lien. 
For  these  reasons  Will  refused  to  execute 
to  Abbott  a  deed  of  the  Marlon  connty  land. 
The  complaint  Is  based  on  the  theory  that, 
the  plaintiff  having  secured  a  purchaser 
with  whom  the  defendant  entered  into  a 
written  contract,  the  commission  was  there- 
by earned.  The  answer  denied  some  of  the 
averments  of  the  complaint,  and  for  a 
further  defense  alleged  that  the  plaintiff  had 
represented  to  the  defendant  that  Abbott's 
title  to  the  several  tracts  of  real  property 
was  good  and  merchantable,  when  the  title 
thereto  was  imperfect  setting  forth  the  al- 
leged defects  therein.  The  reply  put  in  issue 
the  allegations  of  new  matter  in  the  answer, 
and  the  cause  being  tried  resulted  in  a  ver- 
dict and  judgment  for  the  defendant,  and 
the  plaintiff  appeals, 

M.  W.  Seitz,  of  Portland,  for  appellant 
John  W.  Reynolds,  of  Portland  (Flegel  & 
Reynolds,  of  Portland,  and  George  G.  Bing- 
ham, of  Salem,  on  the  brief),  for  respond- 
ent 

MOORE,  J.  (after  stating  the  facts  aa 
above).  [I]  Several  errors  are  assigned,  but 
none  of  them  will  be  considered  except  the 
request  for  a  directed  verdict  for  the  plain- 
tiff. The  rule  Is  quite  general  that  when  a 
broker  employed  to  negotiate  the  sale  of 
land,  without  fault,  fraud,  concealment  or 
other  Improper  practice,  produces  a  purchas- 
er with  whom  the  owner  makes  a  valid, 
binding,  and  enforceable  contract  for  the 
sale  of  the  premises,  the  commission  has 
been  earned,  though  the  contract  for  the 
sale  of  the  land  Is  never  carried  out  23 
Am.  &  Bug.  Law  (2d  Ed.)  917;  Wilson  v. 
Mason,  158  111.  304,  42  Paa  134,  49  Am.  St 
Rep.  162;  Frauds  v.  Baker,  45  Minn.  83, 
84,  47  N.  W.  452.  "When  the  broker,"  says 
Mr.  Justice  Loring  in  Roche  v.  Smith,  176 
Mass.  595,  599,  98  N.  B.  152,  154  (51  L.  R.  A. 
510,  79  Am.  St  Rep.  845),  "knows  that  the 
customer  produced  by  him  has  not  a  title, 
and  omits  to  tell  his  principal  of  that  fact, 
he  has  not  acted  In  good  faith,  and  has  not 
earned  his  commission." 

[2]  A.  F.  Flagel,  as  defendant's  witness, 
testified  that  the  plaintiff  told  him  that  he 
had  stated  to  Will  at  the  time  the  exchange 
of  the  land  was  proposed  that  the  title  to 
all  of  the  real  property  to  be  conveyed  by 
Abbott  was  clear,  except  as  to  land  In  Cheha- 
11s,  Wash.    Edward  Will,  as  defendant's  wit- 
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ness,  in  answer  to  the  Inquiry:  "Were  yon 
present  In  the  Bank  of  Woodbum  when  Mr. 
Stewart  and  Mr.  Abbott  and  your  father  was 
present,  the  time  negotiations  were  being 
had  In  reference  to  this  exchange  of  land? 
Yes,  air.  What,  If  anything,  was  said  by 
Mr.  Stewart  at  that  time  or  by  Mr.  Abbott 
In  Mr.  Stewart's  presence  with  reference  to 
the  title  of  the  property?  To  which  proper- 
ty? The  property  of  Mr.  Abbott.  The  prop- 
erty was  to  be  clear,  clear  title,  all  but  that 
mortgage  on  the  Clark  «5ounty  property."  In 
the. case  at  bar  there  was  testimony  recdved 
at  the  trial  from  which  the  jury  might  rea- 
sonably have  concluded  that.  In  order  to  se- 
cure a  contract  for  the  exchange  of  the 
land,  Stewart  represented  to  Will  that  Ab- 
bott's title  to  the  property  to  be  conveyed  or 
mortgaged  to  the  defendant  was  free  from 
all  Incumbrances,  except  as  to  mortgages 
on  land  in  the  state  of  Washington.  The 
abstracts  submitted  by  Abbott  disclosed  de- 
fects in  the  title.  The  plaintiff  probably  sup- 
posed the  title  was  perfect,  but  representing 
it  as  such  did  not  make  it  so,  and  he  is  re- 
sponsible for  such  declarations.  No  error 
was  committed  in  refusing  to  direct  a  ver- 
dict for  Stewart 

All  the  testimony  given  at  the  trial  has  been 
attached,  and  made  a  part  of  the  bill  of 
exceptions.  P^roni  a  careful  examination  of 
the  entire  testimouy,  we  cannot  say  there  Is 
no  evidence  to  support  the  verdict.  Const 
Or.jirt  7,  f  3. 

The  Judgment  la  therefore  afOrmed. 

(6S  Or.  113) 

LOVBLAOB  V.  METER  et  al 
(Snpreme  Court  of  Oregon.     April  29,  1913.) 

MoBTOAOES   (t   4U0*) — Foreclosure— BuBDEN 

OF  Pboof. 

The  burden  was  upon  defendant,  in  an 
action  to  foreclose  a  mortgage,  to  prove  an  al- 
leged agreement  to  extend  the  time  upon  a  se- 
cared  note,  and  that  additional  interest  was 
paid  and  accepted  pursuant  to  such  agreement 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
^;ent  Dig.  H  1348-1352 ;  Dec.  Dig.  S  460.*] 

Appeal  from  Circuit  Court,  Clackamas 
County;   J.  U.  Campbell,  Judge. 

Suit  by  J.  F.  Lovelace  against  Alexander 
Meyer,  Katherine  M.  Dwyer,  and  another. 
From  a  decree  for  plaintiff,  defendant  Dwyer 
appeals.    Affirmed. 

This  Is  a  suit  to  foreclose  a  mortgage  giv- 
en to  secure  a  promissory  note  for  $1,250, 
with  interest  at  6  per  cent  per  annum. 
Katherine  Dwyer  answered,  setting  up  as  a 
defense  that  before  the  note  became  due 
she  agreed  with  plaintiff  that  the  time  of 
IMiyment  should  be  extended  for  one  year 
upon  the  payment  of  2  per  cent  additional 
interest,  which  she  alleged  she  had  made. 
This  was  denied  in  the  reply.  The  plaintiff 
was  graat«d  a  decree,  and  d^endant  Kath- 
erine Dwyer  appeals. 


Chrlstjopberson  &-  Mattl^ews,  of  Portland, 
for  appellant  E.  W.  Bartlett,  of  Estacada, 
for  respondent , 

McBRIDE,  C.  J.  The  burden  of  proof 
was  upon  the  defendant  to  prove  that  the 
agreem^t  to  extend  the  time  upon  the  de- 
fendant's note  was  in  fact  made,  and  tliat 
the  additional  Interest  tras  in  fact  paid  and 
accepted  in  pursuance  to  such  agreement 
This  we  do  not  believe  she  has  established 
by  the  preponderance  of  the  evidence.  The 
court  below,  which  heard  the  testimony  and 
saw  the  witnesses,  and  therefore  had  a  bet- 
ter opportunity  than  we  have  to  judge  of 
their  credibility,  was  of  the  same  opinion. 
It  Is  nnnecessaiT  to  discuss  the  evidence  In 
detail,  as  it  would  only  consuine  space  In  the 
reports  and  be  of  Interest  to  no  one.  Plain- 
tiff's counsel  insists  on  an  Increased  allow- 
ance for  attorney's  fees  because  of  this  ap- 
peal; bat  there  is  no  sufficient  datum  In  the 
testimony  transmitted  here  upon  which  to 
base  such  an  allowance. 

The  decree  will  be  affirmed. 

«5  Or.  U4) 
DAT  et  al  T.  CITT  OF  SALEM  et  aL 
(Supreme  Court  of  Oregon.     April  29,  10ia> 

1.  Elections  (fi  74*)— Residence— Constxtu- 

TIONAL  PbOVISIONS. 

Under  Const,  art.  2,  {  4,  providing  that 
for  the  purpose  of  voting,  no  person  shall  be 
deemed  to  have  gained  or  lost  a  residence  by 
reason  of  his  presence  or  absence  while  em- 
ployed in  the  service  of  the  United  States,  or 
of  the  state,  the  question  of  the  voting  resi- 
dence of  attendants  at  a  state  institution  is  to 
be  determined  by  evidence  outside  of  the  fact 
of  their  mere  presence  and  employment,  for  the 
Constitution  does  not  deprive  them  of  gaining 
a  voting  residence  at  the  place  of  the  institu- 
tion. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  g  71;  Dec.  Dig.  §  74.*] 

2.  MUNICIFAI.    CoBPOBATIOIta    (S    29*)  —  POW- 

EB8— Extent— State  Territobt. 

A  municipal  corporation,  being  to  an  ex- 
tent an  arm  of  the  state,  may  inclade  within 
its  territorial  limits  state  property,  soch  as  a 
state  institution  for  the  insane,  so  long  as  ttio 
municipal  ordinances  do  not  encroach  upon  the 
sovereign  powers  of  the  state;  the  laws  allow- 
ing the  extension  of  the  limits  of  a  municipali- 
ty bei|ig  geno'al  oAes. 

[Ed.  Note.— For.  other  eases,  see  Municipal 
Corporations,  Cent  Dig,  {i  0&-75 ;  Dec.  Dig.  I 
29.*] 

3.  MUNICIPAI.  COBPORATIONS   (J   34*)  —  Peti- 

tio"n-s— Initiative  Petition. 

The  constitutional  provision  that  a  warn- 
log  clause  prohibiting  the  signing  of  an  initia- 
tive petition  by  one  oot  a  volier,  pr.  signing  more 
than  once,  shall  b«  placed  at  the  bead  of  an 
initiative  petition  is  not  mandatory  and  its 
omission  does  not  render  the  petition  void. 

[Ed.  Note.— FOr  ■  other  eases,  see  Municipal 
Corporations,  Cent  Die.  H  9&-101:  Dec.  Dig. 
§  34.*] 

4.  Municipal  Cobporations  (J  538*)- lum- 
ATivE  Petition- SuFFiciENCT. 

Where  the  complaint,  in  an  action  to  en- 
join the  collection  of  assessiAents  upon  land  in- 
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eluded  in  tlie  limits  of  tlr(  city  upon  an  Initia- 
tive petition,  averred,  after  giving  the  form  of 
tlie  petition,  that  295  names  followed  in  con- 
secutive order,  it  is  insufficient  to  show  that 
more  than  20  names  on  eiich  sheet  were  count- 
ed in  violation  of  the  constitutional  provision, 
and  that  the  petition  was  thus  defeetivej 

[Ed.  Note.— For  other,  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1194,  1253;  Dec. 
Dig.  9  538.*] 

Appeal  ftom  Circuit  Court,  Marlon  Coun- 
ty;  WlUlam  Galloway,  Judge. 

Suit  by  N.  Day  and  another  against  the 
City  of  Salem,  a  muulelpal  corporation,  and 
others  to  eujolu  the  collection  of  taxes. 
From  a  -Judgment  for  plaintiffs,  defendants 
appeal.    Beversed,  and  suit  dismissed. 

In  the  year  1910,  upon  petition  of  a  large 
number  of  electors  of  the  city  of  Salem,  the 
common  council  took  steps  to  extend  the, 
boundaries  of  the  dty  to  include^  with  other 
property,  lots  J.7  and  21,  block.  2,  In  Glen 
Oak  addition,  owned,  respectively,  by  ^he 
plaintiffs,  and  to  that  end  gave  notice  of  a 
special  election  to  take  place  on  March  28, 

1910,  designated  Tottog  places,  and  appointed 
Judges  and  clerks  of  election  In  each  ward 
and  also  In  the  territory  proposed  to  be  an- 
nexed. The  election'  was  held  at  said  time, 
resulting  In  a  majority  vote  both  in  the  city 
and  In  the  territory  annexed  for  the  exten- 
sion of  the  boundaries;  and  the  common 
council  thereupon,  by  resolution,  declared 
the  result  of  the  election,  and  that  the  said 
new  territory  "be  and  la  declared  annexed  to 
and  made  a  part  of  the  corporate  territory 
ot  the  dty  of  Salem."  Plaintiffs  ?omplaln 
that  the  proper  officers  of  the  county  of  Mar- 
ion and  of  the  dty  of  Salem  are  threaten- 
ing to  and  will  list  for  assessment  and  tax 
the  property  of  these  plaintiffs  for  dty  pur- 
poses, and  that  the  dty  of  Salem,  on  April  4, 

1911,  by  giving  notice  of  said  Intended  Im- 
provement, proceeded  to  provide  for  the  Im- 
provement of  Asylum  avenue  with  concrete 
pavements  through  the  said  annexed  terri- 
tory and  adjacent  to  the  said  property  of 
these  plaintiffs  at  the  expense  of  the  prop- 
erty owners;  that  thereafter,  on  June  27, 
1911,  the  said  dty  adopted  an  ordinance 
directing  said  Improvement  and  assessing 
the  cost  thereof  to  the  owners  of  the  abut- 
ting property,  the  apportionment  of  which 
assessment  to  each  of  plaintiffs'  lots  above 
described  being  $228.74;  that  on  July  27, 
1910,  the  said  coundl  passed  an  ordinance 
for  the  construction  of  a  sewer  on  said  Asy- 
lum avenue  through  said  annexed  territory 
and  assessed  the  cost  thereof  to  the  owners 
of  the  property  benefited  thereby;  and  that 
the  lots  of  plaintiffs,  above  described,  were 
each  assessed  in  the  sum  of  $78-30,,  and 
bring  this  suit  for  the  purpose  of  enjoinlng- 
the  dty  of  Salem  from  assessing  the  said, 
lots  for  taxation  and  from  collecting  the 
amount  assessed  for  said  improvement^ 
alleging  at  length  the  facts  above  set  out 
and  prayiuc  that  the  proceedings  by  which , 


the  Umits^of  the  city  are  extended  to  Include 
plaintiffs'  lots  be  declared  void,  and  that  the 
liens  created  for  said  street  improvements 
be'  canceled,  for  the  reason  that  all  bat  a 
small  proportion  of  the  said  territory  at- 
tempted to  be  annexed  to  the  dty  is  prop- 
erty, the  tiUe  to  which  is  vested  in  the  state 
of  Oregon  In  fee,  and  on  which  is  situated 
the  Oregon  State  Insane  Asylum,  and  for 
the-  further  reason  that  all  the  votes  cast  in 
the  annexed  territory,  namely,  42,  were  so 
voted  by  employes  at  said  asylum,  alleging. 
that  said  territory  belonging  to  the  state 
cannot  be  subjected  to  munidpal  jurlsdlc- 
tioio,  and  that  said  employes  are  disqualified 
to  vote  by  reason  of  .such  employment.  A 
demurrer  to  this  complaint  waq  overruled  by 
the  court,  and  Judgment  thereon  being  ren« 
dered  in  favor  of  plaintiffs,  granting  the  re- 
lief prayed  for,  defendants,  appeal. 

Grant  Corby,  of  Salem  (R.  K.  Page,  of  Sa- 
lem, on  the  brief),  for  appellants.  W.  P. 
Lord,'  of  Portland,  for  respondents. 

£AKIN;  J.  (after  stating  the  facts  as 
above).  The  questions  Involved  here  relate 
to  the  suffidency  of  the  complaint  to  show 
that  the  proceedings  of  the  dty  coundl  In 
attempting  to  extend  the  dty  boviudaries 
over  the  plaintiffs'  property  were  void. 

[  1  ]  A  large  part  of  the  territory  attempted 
to  be  annexed  to  the  dty  is  ground  occupied 
hy  the  Oregon  Stata  Insane  Asylum  and  oth- 
er state  property ;  and  it  Is  contended  that 
all  of  the  votes  cast  in  the  territory  to  be 
annexed,  namely,  42,  were  cast  by  employes 
at  the  said  asylum,  and  that  therefore  they 
were  not  residents  in  the  territory  sought  to 
be'  annexed,  and  were  not  entitled  to  vote 
therein  for  the  reason  that  by  section  4,  art, 
2,  of  the  Constitution,  it  Is  provided:  "For 
the  purpose  of  voting,  no  person  shall  be 
deemed  to  have  gained  or  lost  a  residence  by 
reason  of  bis  presence  or  absence  while  em- 
ployed In  the  service  of  the  United  States,  or 
of  this  state;  nor' while  engaged  In  the  navi- 
gation of  the  watere  of  this  state,  or  of  the 
United  States,  or  of  the  high  seas;  nor 
while  a  student  of  any  seminary  of  learning ; 
nor  while  kept  at  any  almshouse,  or  other 
asylum,  at  public  expense;'  nor.  while  con- 
fined in  any  public  prlaoiL" 

This  court  has  considered  this  section  of 
the  Constitution  In  the  case  of  Wood  v.  Fltss- 
gerald,  3  Or.  573,  and  we  should  be  governed 
by  the  construction  of  that  section  there 
given,  unless  we  find  that  it  is  erroneous.  In 
that  case  Mr.  Justice  MeArtiiur,  who  wrote 
th$  opinion,  says:  "We  cannot  see  the  legal 
force  or  propriety  of  pladng  such  a  con- 
struction upon  that  section  as  would  pre- 
dude  an  employe  of  the  United  States  or 
state  government  from  makUig  any  cluuige  in 
his  domlc-ile  that  he  may  desire  to  make. 
Though  such  an  one  cannot  gain  or  lose  a 
residence  by  reason-  of  his  presence  or  ab- 
sence when  employed  in  the  service,  yet  he 
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can  establish  his  domldle  and  gain  a  resi- 
dence at  such  a  point  as  he  may  see  fit  by 
taking  the  proper  and  appropriate  steps  so 
to  do,  independently  of  his  employment  In 
People  V.  Holden,  28  OaL  137,  it  was  decided 
that  section  4  of  article  2  of  the  Constitu- 
tion of  California  (the  language  of  which  Is 
almost  Identical  with  that  of  article  2,  S  4, 
of  the  Constitution  of  Oregon)  does  not  add 
to  or  take  from  the  conditions  upon  which  the 
fact  of  residence  is  made  to  depend;  and 
it  was  held  that  that  section  meant  simply 
that,  in  determining  the  fact  of  residence, 
presence  or  absence  in  the  service  of  the 
United  States  shall  not  be  taken  into  ac- 
count, or,  In  other  words,  neither  presence 
nor  absence  in  the  service  of  the  United 
States  is  a  condition  upon  which  the  fact  of 
residence  can  be  affirmed  or  denied."  See, 
also,  Darragh  v.  Bird,  3  Or.  22»;  Silvey  v. 
Undsay  et  al.,  107  N.  Y.  55,  13  N.  E.  444. 
In  the  case  of  Warren  v.  Board  of  Regis- 
tration, 72  Mich.  401,  40  N.  W.  554,  2  U.  R. 
A.  204,  Mr.  Justice  Campbell,  referring  to  a 
clause  in  the  Constitution  similar  to  section 
4  of  article  2,  says:  "These  provisions  do 
not  prevent  such  persons  from  becoming  resi- 
dents, if  such  is  their  purpose,  and  if  they 
are  able  to  choose."  The  reasoning  and  con- 
clusions of  the  court  In  Wood  t.  Fitzgerald, 
supra,  are  to  the  same  effect  as  those  ex- 
pressed In  the  opinion  of  Mr.  Chief  Justice 
Hooker  in  Wolcott  v.  Holcomb,  97  Mich. 
369,  56  N.  W.  837,  23  Ia  R.  A.  215,  and  we 
think  are  the  correct' construction  of  section 
4,  art.  2,  of  the  Oregon  Constitution.  See 
note  to  this  case  In  23  L.  R.  A.  215,  where 
the  annotator,  citing  constitutional  provi- 
sions, says:  "This  leaves  the  question  to  be 
determined  by  evidence  outside  of  the  fact 
of  presence  at  such  institution,  although  a 
residence  may  be  gained  there."  In  the 
case  of  Silvey  v.  Undsay  et  al.,  supra,  the 
vote  was  challenged,  and  court  held  as  In 
Wood  V.  Fitzgerald,  supra,  that  the  residence 
of  the  voter  must  be  determined  Independ- 
ently of  the  fact  that  he  Is  an  Inmate  of  the 
soldiers'  home.  Upon  investigation  of  the 
facts.  It  was  held  that  his  residence  was  in 
New  York  City.  In  the  case  of  Powell  v. 
Spackman,  7  Idaho,  692,  65  Pac.  503,  54  I* 
R.  A.  378,  the  Chief  Justice,  In  writing  the 
opinion,  holds  that  the  voting  status  of  an 
inmate  of  the  soldiers'  home  is  preserved  as 
it  existed  when  he  entered  the  home.  Mr. 
Justice  Stockslager  concurs,  but  Mr.  Justice 
Sullivan  dissents  in  a  lengthy  opinion  in 
which  he  holds  that  it  is  a  matter  of  inten- 
tion of  the  individual.  He  dtes  many  cases 
sustaining  his  contention,  and,  among  others, 
the  case  of  Wood  v.  Fitzgerald,  supra. 
The  Idaho  Constitution  contains  an  addition- 
al clause:  "While  kept  at  any  almshouse 
or  other  asylum  at  public  expense."  With- 
out quoting  therefrom,  the  following  cases 
hold  that  it  is  a  matter  of  intention,  even 
in  case  of  inmates  of  charitable  institutions, 
and  fully  support  the  opinion  in  Wood  v. 


Fitzgerald,  supra:  Paine  on  Elections,  f  69; 
Stewart  v.  Kyser,  105  CaL  459,  39  Pac.  19; 
Pedigo  V.  Grimes,  113  Ind.  148,  13  N.  K  700; 
Shaeffer  et  aL  v.  Gilbert,  73  Md.  66,  20  AtL 
434;  Vanderpoel  v.  O'Hanlon,  53  Iowa,  246, 
5  N.  W.  119,  36  Am.  Rep.  216;  Putnam  v. 
Johnson  et  aL,  10  Mass.  487.  That  being 
the  effect  of  the  constitutional  provision,  the 
qualifications  of  the  employes  of  the  state 
to  vote  must  be  determined  independently 
of  the  fact  of  such  employment  It  does  not 
appear  that  their  right  to  vote  was  challerg- 
ed,  and  it  was  not  alleged  that  their  resi- 
dence was  elsewhere,  nor  did  the  plaintiffs 
set  forth  any  disqualification  other  than  that 
the  electors  were  such  employes;  and  that 
is  not  a  ground  for  a  challenge  of  tSelr  votes. 
The  only  question  raised  here  is  whether 
the  fact  of  employment  in  the  asylum  Ipso 
facto  disqualifies  such  employes  to  vote.  We 
conclude  that  It  does  not,  and  that  the  law 
as  stated  In  Wood  v.  B^tzgerald,  supra,  is 
controlling  here.  The  right  to  vote  depends 
on  the  place  of  residence  of  the  person,  and 
that  must  be  determined  independently  of 
and  uninfluenced  by  the  fact  of  employment 
by  the  state. 

[2]  It  is  also  alleged  that  the  territory 
owned  by  the  state  cannot  be  legally  an- 
nexed to  a  municipality,  for  tiie  reason  that 
the  sovereign  is  not  bound  by  the  provisions 
of  a  general  statute  unless  expressly  named 
therein  or  Included  by  necessary  IrapUcatlon, 
and  that  therefore,  as  I  understand  plain- 
tiffs' position,  the  charter  authorizing  the 
extension  of  the  boundaries  of  the  dty,  or 
the  acts  and  ordinances  of  the  dty  attempt- 
ing to  Include  state  property  within  its 
bounds,  cannot  be  deemed  to  authorize  the 
extension  of  the  city  boundaries  to  Include 
state-  territory.  The  exemption  of  the  sov- 
ereign from  the  application  of  the  statutes, 
although  stated  In  many  dedslons  and  even 
by  text-writers  tn  general  ternis,  is  not  so 
broad  as  the  language  sometimes  used  might 
indicate.  The  state  is  not  bound  by  general 
statutes  which  affect  its  prerogatives,  rights, 
or  interests,  unless  expressly  or  by  necessary 
implication  It  is  included  therein.  26  Am.  & 
Eng.  Enc.  Law,  644;  86  C>c.  1171,  1177; 
Matter  of  aty  of  Utica,  73  Hun,  256,  28  N. 
Y.  Supp.  564.  State  and  county  property  are 
often  within  municipal  boundaries,  but  the 
munidpallty  can  exerdse  no  control  over  it 
that  will  interfere  with  the  sovereign  au- 
thority; that  is,  that  will  tend  to  restrain  or 
diminish  the  powers,  rights,  or  interests 
thereof.  United  States  v.  Herron,  20  Wall. 
255,  22  L.  Ed.  275. 

The  extent  and  purpose  of  this  exception 
in  favor  of  the  state  is  well  stated  by  Mr. 
Justice  Barljour  In  United  States  v.  Knight, 
14  Pet  315,  10  Ii.  Ed.  465,  where  the  ques- 
tion related  to  the  right  of  a  United  States 
prisoner  to  jail  liberties.  In  which  the  Judge 
says:  "It  Is  first  objected  that  whatsoever 
may  be  the  construction  of  this  section,  as 
now  governing  executions.  In  case  of  other 
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parties,  yet  It  does  not  embrace  tliose  Issued 
on  Judgments  rendered  In  favor  of  the  United 
States;  and  this  upon  tlie  ground  that  the 
United  States  are  never  to  be  considered  as 
embraced  In  any  statute,  unless  expressly 
named.  The  words  of  this  section  being 
'that  writs  of  execution  and  other  final  pro- 
cess Issued  on  judgments  and  decrees  ren- 
dered In  any  of  the  courts  of  the  United 
States,'  It  is  obvious  that  the  language  is 
sufficiently  comprehensive  to  embrace  them, 
unless  they  are  to  be  excluded  by  a  construc- 
tion founded  upon  the  principle  just  stated. 
In  Bac.  Abr.  tit.  'Prerogative,'  3-5,  It  is  said 
that  the  general  rule  is  that,  where  an  act 
of  Parliament  Is  made  for  the  public  good, 
the  advancement  of  religion  and  justice,  and 
to  prevent  injury  and  wrong,  the  king  shall 
be  bound  by  such  act,  though  not  particular- 
ly named  therein.  But  where  a  statute  is 
general,  and  thereby  any  prerogative,  right, 
title,  or  Interest  is  divested  or  taken  from 
the  king.  In  such  case  he  shall  not  be  bound, 
unless  the  statute  Is  made  by  express  words 
to  extend  to  him.  It  Is  a  settled  principle 
that  the  king  Is  not  ordinarily  barred,  unless 
named  by  an  act  of  limitations.  The  prin- 
ciple expressed  In  the  maxim,  'nullum  tempus 
occurrit  regl,'  rests  upon  the  ground  that  no 
laches  shall  be  Imputed  to  him.  The  doctrine 
that  the  government  should  not,  unless 
named,  be  bound  by  an  act  of  limitations  is 
in  accordance  with  that  Just  cited  from 
Bacon,  because,  If  bound.  It  would  be  barred 
of  a  right,  and  in  all  such  cases  is  not  to  be 
construed  to  be  unbraced,  unless  named,  or 
what  would  be  equivalent,  unless  the  lan- 
guage Is  such  as  to  show  clearly  that  such 
was  the  intent  of  the  act  The  same  prin- 
ciple has  been  decided  In  New  York,  Massa- 
chusetts, Pennsylvania,  and,  no  doubt,  In 
other  states,  and  all  upon  the  same  ground. 
Not  upon  any  notion  of  prerogative,  for  even 
In  England,  where  the  doctrine  is  stated 
under  the  head  of  prerogative,  this,  in  effect, 
means  nothing  more  than  that  this  excep- 
tion is  made  from  the  statute  for  the  public 
good ;  and  the  king  represents  the  nation. 
The  real  ground  is  a  great  principle  of  pub- 
lic policy,  which  belongs  alike  to  all  govern- 
ments, that  the  public  interest  should  not  be 
prejudiced  by  the  negligence  of  public  of- 
ficers, to  whose  care  they  are  confided," 
Potter  V.  ndellty  &  Deposit  Co.  (Miss.)  58 
South.  714;  County  of  De  Kalb  t.  Atlanta, 
132  Ga.  739,  65  S.  B.  72. 

In  State  v.  City  of  Milwaukee,  145  WU. 
131,  129  N.  W.  1101,  22  Ann.  CJas.  1212,  It  is 
stated  that  It  is  presumed  that  the  Legis- 
lature does  not  Intend  to  deprive  the  crown 
of  any  prerogative,  rights,  or  property  unless 
It  expresses  Its  Intention  so  to  do  In  explicit 
terms  or  makes  the  inference  irresistible; 
and  In  a  note  to  that  case  In  22  Ann.  Cas. 
1216,  It  Is  said:  "The  common-law  rule  as 
to  the  construction  of  statutes  has  been  said 
to  be  subject  to  these  exceptions  which  are 
likewise  applicable  to  a  state:   'If  a  statute 


is  Intended  to  give  a  remedy  against  a  wrong, 
the  king,  though  not  named,  shall  be  bound 
by  It;  and  the  king  Is  Impliedly  bound  by 
the  statutes  passed  for  the  public  good,  the 
preservation  of  public  rights,  and  the  sup- 
pression of  public  wrongs,  the  relief  and 
maintenance  of  the  poor,  the  general  ad- 
vancement of  learning,  religion,  and  Justice, 
or  for  the  prevention  of  fraud.' " 

Most  of  the  cases  In  which  the  question 
has  been  mentioned  relate  to  statutes  touch- 
ing property  rights  or  delegated  power,  while 
In  this  case  it  relates  only  to  the  extension 
of  the  municipal  Jurisdiction  over  the  terri- 
tory occupied  by  the  state  to  bring  It  within 
the  police  power  of  the  city.  When  a  city 
seeks  to  encroach  upon  the  sovereign  or  pre- 
rogative power  of  the  state,  it  will  be  time 
enough  to  raise  the  questions  here  suggested, 
which  the  state  can  do  in  Its  own  behalf.  It 
Is  not  suggested  that  the  burdens  of  the 
plaintiffs  will  be  Increased  because  the  state 
owns  a  large  part  of  the  territory  included 
in  the  annexation.  The  city  government 
within  Its  jurisdiction  Is  a  delegation  of  gov- 
ernmental authority  conferred  upon  the  dty 
by  the  state,  and  like  state  laws  the  city  laws 
may  be  enforced  upon  state  territory  as  else- 
where, so  long  as  they  do  not  encroach  upon 
Its  sovereign  rights  or  powers.  We  conclude 
that  there  Is  no  merit  in  the  contention  that 
the  dty  boundaries  cannot  be  extended  over 
territory  belonging  to  the  state. 

[3]  In  the  complaint  a  copy  of  the  Initia- 
tive petition  Is  set  out,  but  there  is  no  allega- 
tion of  defects  therein  nor  objection  thereto. 
Therefore  we  assume  that  the  complaint 
concedes  that  the  petition  was  sufficient 
The  only  objection  to  it  urged  In  the  brief 
Is  that  it  does  not  contain  the  warning 
clause;  but  In  the  case  of  Stevens  v.  Benson, 
50  Or.  276,  91  Pac.  577,  It  Is  held  that  the 
statute  providing  a  warning  clause  to  be 
placed  at  the  head  of  the  petition  is  not 
mandatory,  and  that  its  omission  does  not 
render  the  petition  void. 

[4]  It  Is  also  suggested  In  the  brief  that 
the  signatures  are  not  limited  to  20  names 
on  each  sheet ;  but  that  does  not  appear  by 
the  allegations  of  the  complaint  It  is  only 
stated,  after  giving  the  form,  that:  "295 
names  following  in  consecutive  order."  Even 
if  on  separate  sheets  they  may  be  said  to  be 
In  consecutive  order,  and  It  is  held  In  State 
V.  Oicott  125  Pac.  303,  that  each  sheet  need 
not  contain  the  petition,  overruling  Palmer 
V.  Benson,  50  Or.  277,  91  Pac.  570,  to  that 
extent  and  that  it  Is  only  necessary  that  the 
petition  shall  be  attached  to  a  copy  of  the 
title  and  text  of  the  measure;  It  not  being 
negatived  that  this  was  done. 

The  notice  calling  the  election  Is  set  out  in 
full  In  the  complaint,  and  the  defect  alleged 
therein  Is  set  out  In  subdivision  17  thereof, 
which  we  understand  to  be  that  two  separate 
proposed  annexations  were  submitted  at  one 
election  by  one  notice.  However,  In  plain- 
tlfl's  brief  It  ia  admitted  that  the  notice  call- 
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Ing  the  election  required  by,  section  3209,  I* 
O,  L.,  was  duly  advertised,  aijd  the  election 
regularly  held.  Therefore  we  conclude  that 
the  coui)ilnlnt  does  not  allege  any  defects 
in  the  proceedings  by  the  city  to  e.Ktend  Its 
territory  over  the  territory  anne.xed  that 
render  them  void,  and  the  demurrer  to  the 
complaint  should  have  been  sustained. 

The   decree   Is   reversed,  and  the  suit  Is 
dismissed. 


STRODE  et  al.  v.  SMITH  «t  al. 

(Supreme  Court  of  Oregon.     April  29,  1918.) 

1.  Damages  (§  80*)— Liquidated  Damages  ob 
Penai.tt. 

Unless  the  court  can  declare  as  a  matter  of 
law  from  an  inspection  of  the  contract  sued  on 
that  the  damages  stipulated  for  therein  are  so 
excessive  as  to  amount  to  a  penalty,  a  demurrer 
to  the  complaint  on  the  ground  that  it  demand- 
ed enforcement  of  a  penalty  should  be  overruled, 
and  the  question  determined  after  the  answer  is 
filed. 

.  [Ed,    Note,— For   other   cases,    see   Damages, 
Cent.  Dig.  {|  170-175;    Dec.  Dig.  S  80.*] 

2.  Daitaoes    (I    77*)— Liquidated    Damages 
OE  Phnalty. 

The  question  whether  a  provision  in  a  con- 
tract for  damages  is  a  penalty  or  liquidated 
damages  must  be  determined  upon  the  facts  of 
each  case;  the  intention  of  the  parties  must 
control,  if  that  can  be  ascertained. 

[Ed.  Note.— For  other  cases,  see  Dainages, 
Cent.  Dig.  S  15«:   Dec.  Dig.  i  77.*] 

3.  Pbiwcipai,  awd  Subbtt  (S  59*)— Constbuc- 
TiON — Intention  of  PABiiKa 

Tlic  principal  purpose  of  construing  all 
contracts,  including  building  bonds,  is  to  as- 
certain the  intention  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  H  lOTJ,  VTiVi  i  Dec.  Dig.  § 
C».*] 

4.  Damages  (I  77*)— Liquidated  Damages  oe 

PBNAI.TY 

The  intention  of  the  parties  controls  in 
determining  whether  damages  stipulated  for  are 
iiquidnted  damages  or  a  penalty,  and  if  it  sat- 
isfactorily appears  that  the  damages  were  sti^ 
ulated  because  the  parties  at  the  time  antici- 
pated the  possible  injury  resulting  from  the 
breach,  and  fixed  upon  a  reasonable  sum  to 
cover  the  damages  resulting  therefrom,  such 
sum  may  be  recovered  as  liquidated  damages. 

[EM.    Note. — For  other   cases,    see   Damages, 
Cent.  Dig.  g  150 ;  Dec,  Dig.  i  77.*] 
6.  Damages  (S  80*)— Liquidated  Damages  ob 

Penalty— Building  Contracts, 

A  bond  executed  in  connection  with  a  lease 
provided  for  the  future  execution  by  lessee  to 
the  lessor  of  a  $50,000  bond  conditioned  for  the 
erection  of  a  $100,000  building  on  the  lot,  and 
provided  that,  if  the  lessee  failed  to  execute 
such  bond,  he  would  pay  the  lessor  on  demand 
$4,000  as  liquidated  damages,  and  recited  as  a 
reason  for  such  stipulated  damages  tliat  condi- 
tions of  the  city  were  favorable  for  scfurins 
advantageous  leases,  and  by  the  exemtion  of 
till'  lease  in  question  lessee  had  tied  the  prop- 
erty up  so  as  to  lose  many  good  opportunities 
of  making  advantageous  leases,  and  that  lessees 
were  induced  to  execute  the  lease  by  reason  of 
tlie  provisions  for  the  execution  of  the  buildinK 
bond,  and  because  the  damages  were  uncertain 
of  estiiiiatioD.  and  it  might  be  claimed  that  the 
damages  could  not  be  estimated  until  after  the 
expiration  of  the  35-year  term,  the  sum  of  $i,- 


900  was  agreed  uport  by  the  parties  as  liquidated 
damages  accruing  frbin  the  failure  to  deliver 
the  bond.  Held,  that  it  could  hot  be  said  as  a 
matter  of  law  that  tt^e  sum  stipulated  aa  for 
liquidated  damages  was  in  fact  intended  as  a 
penalty, 

[Ed.  Note.— For  other  cases,  isee  Damages, 
Cent  Dig,  H  170-175;   Dec  Di/.  |  80.*] 

H.  Lanolobd  ANt>  Tenant  (i  157*)— Impbove- 
MENts— Bond  fob  Oonstbuction  or  Build- 
ing. 

A  lease  which  required  the  lessee  to  execute 
a  $50,000  bond  for  the  erection  of  a  building 
on  the  property  not  less  than  65  days  before 
the  commencement  of  the  removal  of  the  old 
building  therefrom  was  not  indefinite  as  to  the 
time  of  executing  the  $50,000  bond,  where  it 
also  provided  for  the  commencement  of  the  new 
building  within  one  year  from  the  date  of  the 
lease, 

[Ed.  Note, — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  {§  571,  572,  574-582,  584- 
000,  002-607;    Dec,  Dig.  |  157.*] 

7.  Landlord  and  Tenant  (|  157*)— Improvk- 
M£\ts — Bond  fob  Construction  op  Build- 
ing. 

Under  a  lease  .providing  that  a  bond  to  be 
given  by  lessee  to  lessors  for  the  construction 
of  a  building  on  the  premises  "shall  be  made  to 
the  lessors  and  in  form  and  condition  as  they 
may  desire  and  which  must  be  satisfactory  to 
them,"  lessors  could  only  demand  a  bond  so 
framed  that  its  conditions  would  include  those 
specified  in  the  lease,  and  so  plain  that  there 
would  be  no  probability  of  its  nonenforcement 
because  of  its  form,  and  could  not  arbitrarily 
refuse  to  accept  a  bond  on  the  ^onnd  that  it 
was  not  satisfactory  to  tliem,  if,  m  fact,  it  met 
such  requirements. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  SJj  571,  572,  574-582, 
584-000,  «02-tiO7;    Dec.  Dig.  i  157,*] 

Appeal  from  Circuit  Court,  Multnomab 
County;  Henry  E.  McGinn,  Judge. 

Action  by  Kate  Strode  and  others  against 
Frank  E.  Smith  and  another.  D^om  a  Judg- 
ment for  plaintiffs^  defendants  appeal.  Af- 
firmed. 

The  defendants  appeal  from  a  judgment 
In  favor  of  plaintiffs  for  $6,000,  damages  for 
the  breach  of  a  bond. 

The  complaint,  for  the  first  cause  of  action, 
shows  the  following  facts:  On  the  28th  day 
of  May,  1910,  the  plaintiffs  executed  a  lease 
to  defendant  Frank  E.  Smith  of  a  certain 
lot  in  the  cltj'  of  Portland,  Or.,  for  the  term 
of  35  years.  The  lease  contained  25  sejiarate 
stipulations  set  forth  at  length  in  the  com- 
plaint The  general  provisions  were:  That 
the  lessee  should  pay  a  monthly  rental  of  $1,- 
500  In  advance,  begiiiniiig  on  the  1st  day  of 
October,  1010,  aNo  all  t.!.\:os,  chai-ges,  and 
a.ssessments  imi)o>'.'d  on  the  proportj',  includ- 
ing water  rents,  and  the  general  taxes  for 
the  year  1010,  which  were  to  be  paid  on  or 
prior  to  the  15th  day  of  March.  1911;  that 
the  lessee  should  erect  a  builrtiiiff  upon  the 
premises,  of  the  kind  specilicd  in  the  lease, 
to  be  of  the  value  of  $100,000;  that  the  erec- 
tion of  such  building  should  be  coniuieuced 
in  good  faith  within  one  year  from  the  el- 
ocution of  the  lease;  and  that  the  lessee 
should  keep  the  same  insured  for  two-thirds 
of  its  value.    The  twelfth  stipulation  read 


*For  other  cases  see  same  topic  and  section  NUMUER  la  Dec.  Dig.  &  Am.  Dig.  Ke^-No.  Series  ft  Rep'r  IndezM 
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as  follows:  ."Th»t  the  said  lessee  covenants 
and  agrees,  that  wltftln  sixty  (60)  day^  from 
the  execution  of  this  lease  he  will  execute 
and  deliver  to  the  lessors  a  bond  with  a  good, 
safe  and  reUilhle  surety  company  as  surety 
for  the  sum  of  six  thotisand  (?G,000)  dolldrs, 
to  Insure  the  lessee  carrying  out  this  lease, 
which  bond  shall  be  mdde  to  the  lessors  and 
In  form  and  conditioned  as  they  may  desire, 
and  which  must  be  satisfactory  to  them,  and 
continue  in  force  as  to  such  surety  for  not 
less  than  one  year.  •■  •  •  The  lesisee  fur- 
ther covenants  and  agrees  that  not  later  than 
BlTCty-flve  (06)  days  betbre  the  conttnencement 
of  the  removal  of  the  building  which  now 
stands  upon  the  Mid  leased  real  pnroperty, 
he,  the  said  lessee,  will  execute  and  deliver 
to  the  irasors  a  bond-  with  a  good,  safe  and 
reliable  surety  company  as  surety  for  the 
sum  of  fifty  thousand  ($50,000.00)  dollars, 
covering  at  least  one  year  and  conditioned 
that  Bald  leasee  "wUl  construct  and  pay  for  a 
building  on  said  leased  premises  as  hereinbe- 
fore provided,  which  bond  shall  be  made  to 
the  lessors  and  in  form  and  conditioned  as 
they  may  deaire  and  to  be  satisfactory  to 
them.  In  the  event  that  the  liability  of  such 
Bnrety  on  such  last  nanwd  bond  should  not 
continue  until  the  full  completion  of  aaiid 
building  as  herein  -provided,  then  said  lessee 
shall  renew  said,  bond  for  like  time,  In  the 
same  form  and  with  same  'or  like  surety  sat- 
isfactory to  the  lessors."  Poraaant  to  the 
terms  of  the  lease,  duplicates  theceof  were 
placed  with  the  bank  in  esorow,  to  be  de- 
livered when  B'rank  E.  Smith  should  execute 
to  the  plaintiffs  the  bond  with  surety,  as 
provided  for. 

On  August  13, 1910,  according  to  the  agree- 
ment, defendant  Frank  E.  Smith  executed 
and  delivered  to  plaintiffs  the  following  bond: 

"BacUlc  Surety  Company  of  Clallfomla. 

"Whereas,  on  May  28th,  1910,  a  written 
lease  was  executed  by  Kate  Strode  and  Rose 
Bridges  and  Anna  Herrall  and  V.  K.  Strode 
and  J.  B.  Bridges,  Jr.,  as  lessors,  and  Frank 
E.  Smith,  as  lessee,  In  and  by  which  eald 
lessors  leased  to  said  lessee  lot  five  (5)  In 
block  nineteen  (19)  of  the  city  of  Portland, 
In  the  county  of  Multnomah,  and  state  of 
Oregon,  for  the  term  of  thlrty-flve  (35)  years 
from  and  after  October  1,  1910,  at  the  ren- 
tal and  on  the  terms  and  conditions  therein 
stated,  a  copy  of  which  lease  is  hereto  at- 
tached and  hereby  made  a  part  hereof;   and 

"Whereas,  It  was  and  Is  provided  In  and 
by  iaid  lease  that  said  lessee  will,  within  60 
days  from  the  date  of  Its  execution,  execute 
and  deliver  to  said  lessors  a  bond  with  a  good 
and  safe  and  reliable  surety  company  as 
surety  for'  the  sum  of  six  thousand  ($6,000) 
dollars,  to  Insure  said  lessee  carrying  out 
said  lease,  and  that  said  bond  shall  be  in 
form  and  conditioned  as  said  lessors  may 
desire  and  must  be  satisfactory  to  them;  and 

"Whereas,  it  is  further  provided  In  and  by 
said  lease  that  said  lessee  shaB,  at  his  own 


sole  cost  aJid  expense,  erect  and  place  upon 
said  leasea  property  a  building  of  the  kind 
and  In  the  time  and  manner  stipulated  there- 
in, and  that  the  erection  of  said  building 
shall  be  commenced  within  one  year  from  the 
date  of  the  execution  of  said  lease;  and 

"Whereas,  It  is  further  provided  in  and  by 
said  lease  that  said  lessee  shall,  not  later 
than'  sixty-flve  (65)  days  before  the  com- 
mencement of  the  removal  of  the  building 
now  standing  upon  said  leased  property, 
which  will  necessarily  be  not  less  than  sixty- 
five  (65)  days  before  the  commencement  of 
the  erection  of  said  new  building  to  be  erect- 
ed and  placed  by  said  lessee  upon  said  leased 
property,  execute  and  deliver  to  said  lessors 
a  bond,  with  a  good  and  safe  and  reliable 
surety  company  as  surety  for  the  sum  of 
fifty  thousand  ($50,000)  dollars,  in  form  and 
conditioned  as  provided  for  In  said  lease 
and  particularly  conditioned  that  said  les- 
see will  construct  and  pay  for  said  new  build- 
ing on  said  leased  property  as  In  said  lease 
provided;  and 

"Whereas,  it  Is  further  provided  In  said 
lease  that  said  lessee  shall,  in  addition  to 
other  payments  therein  provided  for,  pay  the 
general  taxes  on  said  leased  property  for  the 
year  1910  abd  pay  the  same  prior  to  March 
15th,  1911;    and    *    •    • 

"Whereas,  conditions  in  the  city  of  Port- 
land at  the  time  of  and  ever  since  the  execu- 
tion of  said  lease  were  and  still  are  most 
favorable  for  the  owners  of  real  property  in 
the  same  general  neighborhood  and  of  the 
same  general  character  as  said  leased  prop- 
erty securing  and  making  advantageous  and 
profitable  leases  of  their  real  property,  and 
by  reason  of  said  execution  of  said  lease  and 
the  giving  of  this  bond  said  lessors  have  and 
do  tie  up  said  leased  property  In  such  man- 
ner and  for  such  time  as  to  lose  many  favor- 
able opportunities  of  making  advantageous 
and  profitable  leases  thereof  to  other  par- 
ties than  said  lessee,  and  said  lessors  were 
Induced  and  persuaded  to  so  execute  said 
lea$e  and  so  place  the  same  in  escrow  be- 
cause and  by  reason  of  said  provision  therein 
for  the  execution  and  delivery  to  them  by 
said  lessee  of  said  fifty  thousand  ($50,000) 
dollar  bond  to  secure  the  erection  of  said  new 
building  on  said  leased  property  and  said 
provision  therein  for  the  payment  by  said 
lessee  of  said  1910  taxes  on  said  leased  prop- 
erty;  and 

"Whereas,  because  of  the  facts  recited  in 
the  last  preceding  paragraph  hereof  and  the 
fact  that  it  might  be  claimed  by  said  lessee 
that  It  could  not  be  determined  until  at  or 
near  the  expiration  of  said  thlrty-flve  year 
term  of  said  lease  to  what  extent  said  lessors 
would  be  damaged  by  the  failure  of  said 
lessee  to  execute  and  deliver  said  fifty  thou- 
sand ($50,000)  dollar  bond  and  erect  said  new 
building  as  provided  In  said  lease,  and  for 
many  other  reasons,  the  damages  which 
would  be  sustained  by  said  lessors  If  said 
lessee  should  tail  to  execute  and  deliver  said 
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fifty  thousand  ($50,000)  dollar  bond  as  provid- 
ed for  In  said  lease  would  be  uncertain  and 
Incaiiable  of  reasonable  estimation  or  definite 
caleulatlou,  and  the  damages  which  would  be 
sustained  by  said  lessors  if  said  lessees  should 
fail  to  pay  said  1910  taxes  as  provided  in 
said  lease  would  likewise  be  uncertain  and 
incapable  of  reasonable  estimation  or  definite 
calculation;    and 

"Whereas,  it  has  been  and  is  liereby  agreed 
by  and  between  said  lessors  and  said  lessee 
and  the  surety  hereinafter  named  that  said 
lessors  would  be  damaged  to  the  extent  ot 
not  less  than  four  thousand  ($4,000)  dollars 
If  said  lessee  should  fail  to  so  execute  and  de- 
liver said  fifty  thousand  ($50,000)  dollar  bond, 
and  said  lessors  and  said  lessee  and  said 
surety  h&ve  agreed  and  do  hereby  agree 
upon  four  thousand  ($4,0(X))  dollars  as  and 
for  fixed  and  stipulated  and  liquidated  dam- 
ages to  said  lessors  arising  from  a  failure 
of  said  lessee  to  so  execute  and  deliver  said 
fifty  thousand  ($50,000)  dollar  bond;  and 

"Whereas,  said  lessors  and  said  lessee  and 
said  surety  have  agreed  and  do  hereby  agree 
that  said  lessors  will  be  further  damaged  to 
the  extent  of  not  less  than  the  amount  of 
said  taxes  if  said  lessee  fails  to  pay  staid 
1910  taxes  as  provided  in  said  lease  and  have 
agreed  and  do  hereby  agree  upon  the  amount 
of  said  taxes  as  and  for  fixed  and  stipulated 
and  liquidated  damages  to  said  lessors  arising 
from  a  failure  of  said  lessee  to  so  pay  said 
1910  taxes  as  provided  In  said  lease: 

"Now,  therefore,  we,  Frank  E.  Smith,  said 
lessee,  as  principal,  and  the  Pacific  Surety 
Company,  a  corporation,  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the 
state  of  California,  and  authorized  and  em- 
powered under  the  laws  of  the  state  of  Ore- 
gon, to  become  surety  on  bonds,  undertakings, 
etc.,  as  surety,  do  hereby  jointly  and  several- 
ly covenant  and  agree  with  said  lessors  as 
follows: 

"First.  That  if  said  lessee  fails  to  pay  said 
1910  taxes  of  said  leased  proiwrty  as  provid- 
ed in  said  lease,  we,  and  each  of  us,  will, 
on  demand,  pay  to  said  lessors  the  amount 
of  said  taxes  as  and  for  fixed  and  stipulated 
and  liquidated  damages  sustained  by  said  les- 
sors by  reason  of  said  lessee's  failure;  but 
in  no  event  shall  said  surety  be  required  to 
pay  said  lessors  more  than  two  thousand  ($2,- 
000)  dollars  under  and  by  reason  of  this  par- 
agraph of  this  bond. 

"Second.  That  if  said  lessee  fails  to  pro- 
cure the  e.\ecutlou  and  delivery  to  said  les- 
sors of  said  fifty  thousand  ($50,000)  dollar 
bond  as  provided  in  said  lease,  we,  and  each 
of  us,  will,  on  demand,  i)ay  to  said  lessors 
the  sum  of  four  thousand  ($4,000)  dollars  as 
fixed  and  stiiJUlated  aiid  Uquidated  damages 
sustained  by  said  lessors  by  reason  and  on 
account  of  such  failure. 

"Third.  If  said  lessors  should  prior  to  the 
expiration  of  the  time  required  by  said  lease 
for  tbe  execution  and  delivery  of  said  fiftj- 
Ihonsand   ($.'>0,000)   dollar    bond   forfeit    or 


terminate  said  lease  or  evict  said  lessee  from 
or  re-enter  or  retake  possession  of  said  leased 
property  because  or  by  reason  or  on  account 
of  any  breach  of  or  default  in  tbe  perform- 
ance of  any  of  said  lessee's  covenants  or 
agreements  contained  In  said  lease  other  than 
said  covenant  to  pay  1910  taxes  and  said 
covenant  to  furnish  said  fifty  thousand  ($50,- 
0<X))  dollar  bond,  said  forfeiture  or  termina- 
tion or  eviction  or  re-entry  or  retaking  of 
possession  shall  not  release  or  in  any  way 
lessen  the  liability  of  said  lessee  or  said 
surety  under  this  bond  or  be  any  defense 
to  any  suit  or  action  on  this  bond;  and,  not- 
withstanding any  such  forfeiture  or  termina- 
tion or  eviction  or  re-entry  or  retaking  of 
possession  said  lessee  and  said  surety  shall 
be  liable  hereunder  as  hereinbefore  provided 
in  the  sum  of  not  more  than  2  thousand  ($2,- 
000)  dollars  for  failure  to  pay  said  1910 
taxes  and  in  the  sum  of  four  thousand  ($4.- 
000)  dollars  for  failure  to  furnish  said  flirty 
thousand  ($50,000)  dollar  bond. 

"And  it  is  further  covenanted  and  agreed 
that  no  granting  by  said  lessors  of  any  waiv- 
er of  or  any  extension  of  time  for  tbe  per- 
formance of  any  act  or  payment  of  any  ram 
required  to  be  performed  or  paid  by  said 
lessee  in  or  by  said  lease  shall  be  taken  or 
deemed  to  be  a  release  or  discharge  of  said 
surety  from  this  bond,  and  tliat  no  failure 
of  said  lessors  to  notify  said  surety  of  any 
breach  of  said  lease  by  said  lessee  abaU 
work  a  release  or  disctiarge  of  said  sorety 
from  tbis  bond. 

"Now,  If  said  Frank  E.  Smith,  as  prin- 
cipal, shall  faithfully  perform  the  conditions 
of  the  above  agreement,  then  thb  obligation 
shall  be  null  and  void,  otherwise  to  remain 
in  full  force  and  effect 

"In  witness  whereof,  the  said  principal  has 
hereunto  set  bis  hand  and  seal,  and  Uie  said 
Pacific  Surety  Company  has  caused  these 
presents  to  be  signed  by  its  attorney  in  fact 
and  its  resident  assistant  secretary,  regular- 
ly empowered  thereunto,  and  its  corporate 
seal  to  be  attached  hereto,  this  13th  day  of 
August,  A.  D.  1910.  (Signed]  Frank  £L 
Smith.  [Seal.]  Pacific  Surety  Company,  by 
L.  U.  Centro,  Res.  Asst.  Secy,  and  Atty.  In 
Fact.  Signed,  sealed,  and  delivered  in  pres- 
ence of:  Attest:  Ernest  W.  Hardy,  Attj\ 
In  Fact.  n.  F.  Anthony,  Res.  Aast.  Secy. 
[Coriwrate  Seal).** 

One  of  the  duplicates  was  delivered  to  de- 
fendant Frank  E.  Smith  pursuant  to  the 
terms  of  the  lease.  On  the  1st  day  of  Oc- 
tober he  entered  into  possession  of  tbe  preia- 
ises,  and  retained  the  same  until  after  the 
loth  day  of  March,  1011.  There  was  duly 
assessed  on  the  real  property  described  lu 
the  lease  the  sum  of  $3,220.80  for  general 
taxes  for  tbe  year  1910,  which  became  due 
andiMiyable  in  February,  and  until  and  after 
the  15th  day  of  March,  1911.  Defendant 
Frank  E.  Smith  failed  and  neglected  to  pay 
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sacb  taxes  on  or  prior  t»  the  15tb  day  of 
March,  19U,  or  at  any  time,  or  any  part 
thereof,  on  account  of  which  plaintiffs  were 
compelled  to  and  did  subsequent  to  the  15th 
day  of  March,  1911,  pay  the  same.  Plaln- 
tlfTs  demanded  of  each  of  the  defendants  the 
payment  of  $2,000  as  stipulated  and  liqui- 
dated damages  upon  the  failure  to  pay  the 
taxes,  and  the  same  is  now  due  to  the.plain- 
tiSa  for  a  breach  of  the  covenant  for  the  pay- 
ment of  the  taxes  provided  for  in  the  bond 
and  writing  obligatory. 

For  a  second  and  further  cause  of  action, 
after  setting  out  the  lease  and  bond,  plain- 
tiffs allege  that  the  same  were  executed  and 
delivered ;  that  the  defendant  Frank  K.  Smith 
failed  and  neglected  to  make,  execute,  or  de- 
Uver  to  the  plaintiffs  65  days  before  the  time 
for  the  commencement  of  the  removal  of  the 
building  standing  on  the  leased  premises  at 
the  time  of  the  making  of  the  lease,  or  65 
days  before  the  time  for  the  commencement 
of  the  new  building  provided  for  in  the 
lease,  to  be  erected  by  him  thereon,  or  at  any 
time,  or  at  all,  the  bond  for  $50,000  pro- 
vided for  in  paragraph  12  of  the  lease ;  that 
defendant  Frank  B.  Smith  did  not  construct 
or  commence  the  construction  of  the  build- 
ing within  one  year  from  the  date  of  the 
lease  as  provided  for  therein,  or  at  any  time, 
or  at  all ;  tliat  subsequent  to  the  breach  of 
the  covenant  on  the  part  of  defendant  Smith 
to  give  the  $50,000  bond  above  referred  to 
the  plaintiffs  duly  demanded  that  the  de- 
fendants, and  each  of  them,  pay  the  $4,000 
stipulated  and  liquidated  damages  provi4ed 
for  in  the  bond  for  the  failure,  to  execute 
and  deliver  the  $50,000  bond  as  aforesaid; 
that  the  defendants  have  failed,  ever  since 
to  pay  the  same,  or  any  part  thereof. 

Defendants  Frank  E.  Smith  and  the  Pa- 
cific Surety  Company  filed  a  demurrer  to 
each  cause  of  action,  for  the  reason  that  the 
same  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  trial  court 
overruled  the  demurrers.  Tbe  defendants  re- 
fusing to  plead  further,  stood  upon  their  de- 
murrers, and  the  court  entered  Judgment  for 
$6,000  as  prayed  for  In  the  complaint 

S.  C.  Spencer,  of  Portland,  and  T.  H.  Craw- 
ford, of  Lb  Grande  (Wilbur,  Spencer  &  Dib- 
ble and  a.  A.  Sheppard,  all  of  Portland,  on 
the  brief),  for  appellants.  V.  K.  Strode  and 
Martin  L.  Pipes,  both  of  Portland,  for  re- 
qwndents. 

BEAN,  J.  (after  stating  tbe  facts  aa 
above).  The  sole  question  for  our  determina- 
tion is  the  ruling  upon  the  demurrers.  It 
is  contended  on  behalf  of  defendants  that 
tbe  provisions  in  the  bond,  which  are  de- 
nominated liquidated  damages,  are  as  a  mat- 
ter of  fact  penalties.  It  will  be  noticed  that 
tbfi  complaint  shows  a  provision  in  the  bond 
that  if  the  lessee  should  fail  to  pay  the  1910 
taxes  on  the  leased  property  on  or  prior  to 
tbe  15th  day  of  March,  1911,  the  obligors 


would  on  demand  pay  the  lessors  the  amount 
of  such  taxes  as  and  for  fixed  and  stipulated 
and  liquidated  damages  sustained  by  the  les- 
sors by  reason  of  such  failure.  But  that  in 
no  event  should  the  surety  be  required  to 
pay  more  than  the  sum  of  $2,000  by  reason 
of  that  stipulation  in  the  bond.  As  a  first 
cause  of  action  the  complaint  shows  that 
defendant  Smith  failed  to  pay  the  taxes  on 
or  before  the  specified  time,  or  at  any  time, 
and  that  by  reason  of  such  failure  plaintiffs 
were  compelled  to,  and  did,  after  that  date 
pay  the  same,  which  amounted  to  $3,220.80. 
The  bond  does  not  provide  that  defendants 
will  pay  $2,000  for  the  failure  to  pay  taxes 
in  any  event,  but  only  in  case  the  taxes 
shall  equal  or  exceed  that  amount  In  other 
words,  the  bond  stipulates  the  exact  amount 
of  the  taxes  as  damages,  limiting  the  amount, 
however,  to  $2,000.  In  Krausse  v.  Green- 
field, 61  Or.  502,  at  page  512,  123  Pac.  392, 
at  page  386,  Mr.  Justice  Moore,  speaking  for 
this  court,  said :  "In  the  case  at  bar,  though 
the  damages  were  liquidated,  the  compensa- 
tion agreed  upon  was  just  and  reasonable. 
*  *'  *  The  amount  awarded  is  less  than 
the  damages  sustained,  and,  this  being  so, 
the  stipulation  in  the  contract  cannot  be 
construed  as  a  penalty."  I^  view  of  the  fact 
that,  in  the  case  under  consideration.  It  is 
shown  by  the  complaint  that  by  reason  of 
the  failure  of  defendant  Smith  to  pay  the 
1910  taxes,  the  plaintiffs  were  required  to 
pay  the  same  and  were  actually  damaged  in 
a  greater  sum  than  stipulated  in  the  bond, 
it  is  not  a  matter  of  consequence  by  what 
name  we  designate  the  damages  provided  for 
in  such  stipulation.  Georgia  Land  Co.  v. 
FUnt,  35  Ga.  226 ;  AU.  Trust  &  Deposit  Co. 
v.  Town  of  Leurinburg,  163  Fed.  690,  692, 
90  C.  C.  A.  274.  The  aUegattons  in  the  first 
cause  of  action  show  a  breach  of  the  con- 
tract, and  the  damages  sustained  equal  to 
the  amount  agreed  upon  in  that  provision  of 
the  contract  The  demurrer  was  properly 
overruled. 

Tbe  second  cause  of  action  is  for  the  re- 
covery of  $4,000  for  tbe  failure  of  defend- 
ant Smith  to  furnish  the  $50,000  bond,  se- 
curing tbe  erection  of  the  building.  It  is 
claimed  that  the  complaint  Is  demurrable  as 
to  this  cause  of  action,  because  the  $4,000 
denominated  in  the  bond  as  liquidated  dam- 
ages is  a  penalty.  The  complaint  discloses 
that  the  execution  of  tbe  $50,000  bond  was 
the  preliminary  step  to  be  taken  by  the 
lessee  for  the  construction  of  an  eight-story 
steel  frame  building  to  cover  an  entire  city 
lot  in  the  center  of  the  business  district  of 
the  city  of  Portland.  Tbe  building  was  to 
be  valued  at  $100,000  for  Insurance  purposes, 
and  was  to  be  a  modern  class  A  building, 
with  the  exposed  walls  on  Third  and  Alder 
streets  faced  with  pressed  brick.  Plaintiffs 
were  to  receive  $1,500  rental  per  month  for 
the  term  of  35  years,  or  $630,000.  The  build- 
ing was  to  be  tbe  property  of  plaintiffs  as 
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part  consideration  of  the  lease.  In  addition 
to  this,  the  defendants  were  to  pay  the  tax- 
es, insurance,  and  city  assessments.  Failure 
to  give  the  building  bond  was  fn  effect  a  fail- 
ure to  erect  the  building,  for  without  the 
bond  defendant  Smith  bad  no  right  to  re- 
move the  old  building,  nor  to  proceed  to  con- 
struct a  new  one,  and  the  execution  of  the 
bond  for  $50,000  would  practically  insure 
the  construction  of  the  building.  From  these 
facts  we  are  asked  to  declare  as  a  matter  of 
law  from  an  inspection  of  the  complaint  that 
the  damages  stipulated  in  the  bond  are  so 
excessive  as  to  be  a  penalty. 

[1]  Unless  the  conrt  can  declare  as  a  mat- 
ter of  law  from  an  Inspection  of  the  contract 
that  the  damages  are  so  excessive  as  to  be  a 
penalty,  the  demurrer  should  be  overruled 
and  the  question  determined  after  the  an- 
swer is  filed.  Blunt  v.  Egeland,  104  Minn. 
351,  116  N.  W.  653;  De  Graff,  Vriellng  &  Co. 
V.  WIckham,  89  Iowa,  720,  62  N.  W.  503,  57 
N.  W.  420;  Hoxsey  v.  Patterson,  59  111.  522; 
Wilcox  V.  Walker  (Tex.  Civ.  App.)  43  S.  W. 
679;  19  A.  &  E.  Ebc.  of  Law  (2d  Ed.)  423.  It 
Is  usually  a  difficult  question  to  determine 
whether  stipulations  of  this  kind  are  lii  the 
nature  of  liquidated  damages  or  penalties. 
Govrts  usually  go  no  further  in  laying  down 
fixed  Tules  for  determining  in  all  cases 
whether  the  stipulation  is  liquidated  dam- 
ages or  a  penalty  than  is  necessary  for  a  de- 
cision of  the  particular  case  under  consid- 
eration. 

[2,  3]  The  question  must,  therefore,  be  de- 
termined in  each  case  upon  the  facts  and  cir- 
cumstances of  the  given  cause.  The  inten- 
tion of  the  parties  to  the  contract,  however, 
must  control,  if  that  can  be  ascertained.  In 
the  construction  of  contracts,  the  end  to  be 
attained  Is  to  ascertain  the  intention  of  the 
parties;  and  the  bond  in  question  is  no  ex- 
ception to  the  rule.  Stratton  v.  Flke,  166 
Ala.  203,  51  South.  874;  Curtis  v.  Van  Bergh, 
161  N.  Y.  47,  52,  55  N.  E.  308. 

[4]  TUs  court  and  others  have  announced 
certain  rules  which  in  some  cases  afford  a 
general  guide  in  construing  such  stipulations 
In  contracts.  In  Krausse  v.  Greenfield,  su- 
pra, 61  Or.  at  page  612,  123  Pac  page  395, 
Mr.  Justice  Moore  says:  "Compensation,  and 
not  penalty,  affords  the  measure  usually  em- 
ployed to  determine  the  amount  of  damages 
to  which  a  party  Is  entitled  by  retson  of  a 
failure  of  the  adverse  party  to  keep  or  per- 
form the  terms  of  his  agreement  '  The  in- 
tention of  the  parties  in  this  respect  is  con- 
trolling, however,  when  it  satisfactorily  ap- 
pears that,  when  a  written  contract  was  ef- 
fected, they  anticipated  the  possible  injury 
and  fixed  upon  a  Just  and  reasonable  snm  of 
money  as  applicable  to  the  entire  conse- 
quence that  might  arise  from  a  breach  of 
the  agreement,  In  which  case  the  damages 
thus  determined  uiwn  are  recoverable."  In 
Salem  v.  Anson,  40  Or.  3.19,  at  page  345,  67 
Pac.  190,  at  page  192,  56  I*  U.  A.  169,  91  Am. 


St.  Rep.  485,  Mr.  Justice  Bean  says:  "When 
the  actual  damages  In  case  of  a  breach  of 
the  contract  must  necessarily  be  speculative, 
uncertain,  and  incapable  of  definite  ascer- 
tainment, tlie  stipulated  sum  will  be  regard- 
ed as  liquidated  damages,  and  may  be  re- 
covered as  such  without  proof  of  actual  dam- 
ages, unless  the  language  of  the  contract 
shows,  or  the  circumstances  under  which  it 
was  made  indicate,  a  contrary  intention  of 
the  parties,  or  It  so  manifestly  exceeds  the 
actual  Injury  suffered  as  to  be  unconscion- 
able." The  contract  provided  for  the  cancel- 
lation of  a  note  and  mortgage  of  $7,500  as 
liquidated  damages  for  failure  to  purchase 
land  valued  at  $24,000.  In  Hull  v.  Angus, 
60  Or.  95,  at  page  107,  118  Pac.  284,  at  page 
288,  Mr.  Justice  Burnett  says:  "The  prin- 
ciple seems  to  be  from  a  consideration  of  all 
the  authorities  that,  where  the  parties  are 
competent  to  contract,  are  equally  masters  of 
the  situation,  and  deal  at  arm's  length,  the 
court  of  equity  will  not  disturb  the  measure 
of  damages  established  by  the  parties  them- 
selves, unless  it  Is  so  grossly  unconscionable 
and  oppressive  as  to  shock  the  conscience  of 
the  court  and  lead  it  to  believe  that,  al- 
though so  nominated  in  the  bond,  in  the  let- 
ter it  Is  not  included  within  the  spirit  of 
the  contract,  or  within  the  contemplation 
of  the  parties."  In  Morse  v.  Rathburn,  42 
Mo.  594,  97  Am.  Dec.  359,  there  was  an 
agreement  to  buy  land  for  a  purchase  price 
of  $9,000,  and  the  contract  provided  that.  If 
either  party  should  fail  to  comply  with  the 
contract,  he  would  forfeit  and  pay  to  the 
other  the  sum  of  $2,000.  The  court  held  that 
this  was  liquidated  damages  because  it  wai< 
not  so  dlsproportiouate  to  the  damages  which 
might  be  sustained  that  the  court  ought  to 
Interfere  with  the  expressed  Intention  of  the 
parties.  In  the  case  of  Sun  Printing  &  Pub- 
lishing Association  v.  Moore,  183  U.  S.  6i2, 
22  Sup.  Ct.  240,  46  L.  Ed.  366.  It  Is  plainly 
declared  that  the  decisions  of  that  court  on 
the  doctrine  of  liquidated  damages  and  pen- 
alties lend  no  support  to  the  contention  that 
parties  may  not  bona  fide  In  a  case  where 
the  damages  are  of  an  uncertain  nature  es- 
ilmate  and  agree  upon  the  measure  of  dam- 
ages which  may  be  sustained  from  the  breach 
of  a  contract  See,  also,  Williams  v.  Pacific 
Surety  Co.,  127  Pac.  145;  Commonwealth  v. 
Glnn,  111  Ky.  110,  63  S.  W.  467;  Malone  t. 
City  of  Philadelphia,  147  Pa.  416,  23  Aa  62S: 
19  Am.  ft  E,  Ency.  of  Law  (2d  Ed.)  402;  13 
Cyc.  97;  1' Sutherland  on  Damages  (3d  Ed.) 
279. 

'  [5]  The  bond  under  consideration  In  this 
case  recites  as  a  reason  for  stipulating  as 
to  amount  of  damages  that  at  the  time  of 
the  execntlon  of  the  lease,  and  from  th<>n 
until  the  execution  of  the  bond,  the  coifdl- 
tlons  In  the  city  of  Portland  were  favorable 
for  the  owners  of  real  property  to  secure 
profitable  leases;  that  by  executing  the  lease 
to  defendant  Smith  plaintiffs  tied  up  their 
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property  tn  such  a  manner  and  for  sncb  a 
time  as  to  lose  many  favorable  opportunities 
of  making  adrantageous  leases  thereof  to 
otber  parties;  that  plaintiffs  were  Induced 
to  execute  tlie  lease  by  reason  of  the  provi- 
sion therein  for  the  execution  to  them  of  the 
150,000  building  bond;  that  on  account  of 
these  circumstances,  and  because  the  dam- 
ages would  be  uncertain  and  incapable  of 
reasonable  estimation  or  definite  calculation, 
and  because  it  might  be  claimed  that  the 
damages  could  not  be  estimated  at  all  until 
after  the  expiration  of  the  38  years,  the 
sum  of  $4,000  was  agreed  upon  by  the  parties 
as  fixed  and  liquidated  damages  that  would 
accrue  to  the  plaintiffs  from  the  failure  of 
the  leasee  to  deliver  the  $50,000  bond.  The 
instrument  differs  from  many  in  which  liq- 
uidated damages  are  stipulated,  In  that  it 
gives  the  reasons  for  so  doing.  There  Is  no 
showing  in  this  case  that  the  facts  recited 
in  the  bond  vrere  not  correct.  In  Bhmt  v. 
Egeland,  104  Minn.  S51,  at  page  353,  116  N. 
W.  (853,  at  page  654,  it  is  said:  "The  further 
contention  that  the  damages  stipulated  by 
the  contract  should  be  treated  as  a  penalty, 
and  hence  not  recoverable,  and  further  that, 
Inasmuch  as  the  complaint  alleges  no  gen- 
eral or  special  damages,  the  plaintiff  cannot 
recover  Is  not  well  talcen.  Whether  the 
damages  stipulated  by  the  terms  of  the  con- 
tract should  be  treated  as  penalty  can  only 
be  determined  when  Issues  are  framed  and 
the  situation  and  surroundings  of  the  par- 
ties are  disclosed.  The  matter  will  adjust 
Itself,  either  when  defendants  answer  or 
upon  the  trial,  when  the  court  is  called  npon 
to  pass  upon  the  question.  Of  course,  if  the 
damages  stipulated  are  out  of  all  proportion 
to  the  actual  injnry  suffered  by  plaintiff,  the 
stipulation  should  be  treated  as  a  penalty, 
and  plaintiff  limited  to  the  recovery  of  ac- 
tual loas.  Taylor  v.  Times  Newspaper  Co., 
83  Minn.  523,  527,  86  N.  W.  760,  85  Am.  St. 
Rep.  473.  But  upon  the  face  of  the  com- 
plaint plaintiff  is  entitled  prima  fade  to  re- 
cover the  amount  stipulated  by  the  contract 
We  cannot  declare  as  a  matter  of  law  that 
the  damages  are  so  excessive  as  to  Justify 
the  conclusion  that  thb  stipulation  should 
be  treated  as  a  penalty.  Howard  v.  Adlsins, 
167  Ind.  184,  78  ,N.  E.  065."  To  the  same 
effect  is  the  case  of  De  Graff,  Vriellng  &  Ck), 
T.  Wickbam,  89  Iowa,  720,  52  N.  W.  503.  In 
the  case  at  bar  the  actual  damages  in  the 
contemplation  of  the  parties  were  necessarily 
specQlatire,  uncertain,  and  perhaps  incapable 
of  definite  ascertainment  The  plaintiffs,  by 
their  contract  of  lease,  practically  said  to 
the  defendant  Smith  that  they  would  grant 
him  the  privileges  of  the  lease  as  specified 
on  the  conditions  that  he  would  make  the 
agreed  payments,  execute  the  $.50,000  bond, 
and  construct  the  building  provided  for ;  and, 
In  the  event  of  his  failure  to  furnish  the 
$50,000  bond  which  was  prelimlnai-y  to  the 
construction  of  the  building,  he  would  for- 
feit f4,000.     The  transaction  was  a  plain 


I  contract  which  the  parties  apparently  un- 
derstood and  clearly  expressed  in  their  writ- 
ings. Their  Intention  then  being  plain,  there 
Is  no  good  reason  for  the  court  to  say  that 
the  parties  meant  something  other  than  that 
expressed  in  their  agreement  The  sum  fix- 
ed does  not  appear  to  be,  and  is  not  shown 
to  be,  disproportionate  to  either  the  actual 
or  presumed  damages.  It  does  not  appear 
that  one  party  to  the  contract  was  a  victim 
of  oppression.  The  loss  naturally  resulting 
from  nonperformance  of  the  stipulation  was 
vague  and  uncertain,  and  as  declared  in  the 
bond  itself  was -a  proper  subject  of  contract 
between  the  parties.  We  cannot  declare  as 
a  matter  of  law  that  the  damages  agreed 
upon  are  so  excessive  as  to  justify  the  court 
in  declaring  that  the  stipulation  should  be 
treated  as  a  penalty. 

It  is  strongly  urged  by  counsel  for  de- 
fendants that  if  a  minor  condition  in  the 
bond  had  been  broken,  and  the  plaintiffs  had 
been  damaged  in  the  sum  of  $10,  or  had  paid 
the  taxes  one  day  after  the  time  due,  accord- 
ing to  the  language  thereof,  the  plaintiffs 
would  have  claimed  to  be  entitled  to  the 
$6,000  as  liquidated  damages.  Suffice  it  to 
say  that  that  is  not  the  case  under  consid- 
eration. It  is  easy  to  assume  that  the 
amount  stipulated  would  be  unreasonable 
and  unconscionable  in  case  of  the  noncom- 
pliance with  a  minor  condition  of  the  ob- 
ligation. Such  an  ass.umption,  however,  is 
unnecessary  for  the  determination  of  this 
case.  Each  case  must  depend  upon  Its  own 
particular  facts  and  not  upon  assumed  facts. 

[1]  It  la  also  contended  that  the  bond  is 
indefinite  as  to  the  provision  relating  to  the 
execution  of  the  $50,000  bond  not  later  than 
65  days  before  the  commencement  of  the  re- 
moval of  the  old  building  now  standing  upon 
the  leased  property,  which  would  necessarily 
be  not  less  than  65  days  before  the  com- 
mencement of  the  erection  of  the  new  build- 
ing. But  it  will  be  noticed  that  the  bond 
plainly  provides  for  the  commencement  of 
the  new  building  within  one  year  from  the 
date  of  the  lease. 

[?]  The  complaint  charges  that,  after  the 
expiration  of  the  year,  the  defendant  Smith 
had  wholly  failed  to  execute  such  bond.  It 
was  agreed  in  the  lease  to  execute  the  build- 
ing bond  with  surety,  conditioned  that  the 
lessee  would  construct  and  pay  for  a  build- 
ing on  the  leased  premises  as  specified, 
"which  bond  shall  be  made  to  the  lessors  and 
in  form  and  conditioned  as  they  may  desire 
apd  which  must  be  satisfactory  to  them." 
It  is  contended  on  behalf  of  defendants  that 
tills  is  too  indefinite  for  enforcement.  It 
therefore  appears  that  the  substance  of  the 
condition  of  the  bond  is  specified  in  the  con- 
tract. The  plaintiffs,  under  these  terms, 
would  have  the  right  to  demand  a  bond  so 
framed  that  the  conditions  would  embrace 
those  specified  in  the  lease,  and  one  so  plain 
as  to  form  that  there  would  be  no  likelihood 
of  nonenforcement  on  account  of  form.    They 
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would  have  been  bound  to  be  Batlsfied  with 
such  a  bond  with  a  good,  safe,  and  re- 
liable surety.  Defendant  Smith  was  given 
possession  of  the  premises  and  enjoyed  the 
use  thereof  for  a  considerable  time,  receiv- 
ing all  the  advantages  from  the  covenants 
of  the  plaintiffs.  In  determining  the  question 
as  to  the  certainty  of  this  contract  the  court 
must  treat  the  contract  as  having  been  par- 
tially performed  by  the  plaintiffs.  Defend- 
ants have  obtained  to  some  extent  the  advan- 
tages of  the  contract,  and  are  now  seeking 
to  avoid  the  disadvantages.  The  construc- 
tion of  the  building  was  the  main  condition 
of  the  bond.  That  condition  was  expressed 
with  certainty.  The  plaintiffs  could  not 
have  arbitrarily  refused  to  accept  a  bond 
because  it  was  not  in  the  particular  form 
that  they  might  desire,  nor  have  arbitrarily 
refused  on  the  ground  that  it  was  not  satis- 
factory to  them,  if,  in  fact,  It  did  answer  the 
requirements  specified. 

In  the  case  of  Olympia  Bottling  Works  v. 
Olympia  Brewing  Co.,  56  Or.  87,  at  page  93, 
the  court,  107  Pac.  969,  at  page  971,  said: 
"While  in  the  case  at  bar,  taking  the  con- 
tract as  a  whole,  it  is  manifest  that  the 
right  to  continue  the  agency  for  the  addi- 
tional flve-year  period  constituted  a  very  Im- 
portant part  of  the  consideration  for  the  first 
five  years'  service,  and  the  contract  having 
been  fully  executed,  and  the  consideration 
thereby  fully  paid  for  the  first  period,  more 
latitude  should  be  allowed  in  determining 
whether  the  provision  in  the  contract,  where- 
by the  party  paying  such  consideration  was 
to  receive  the  benefit  thereof,  than  in  a  case 
where  the  option  or  contract  is  merely  ex- 
ecutory, or  partly  executory."  See,  also, 
Livesley  v.  Johnston,  45  Or.  30,  46,  47,  76 
Pac.  13,  946,  65  L.  R.  A.  783,  106  Am.  St. 
Rep.  647;  Hawkins  v.  Graham,  149  Mass. 
284,  21  N.  B5.  312,  14  Am.  St.  Rep.  422.  In 
9  Cyc.  p.  624,  the  rule  is  laid  down  as  fol- 
lows: "In  the  cases  above  referred  to  the 
promissor  most  act  honestly  and  In  good 
faith.  His  dissatisfaction  must  be  actual 
and  not  feigned ;  real  and  not  merely  pre- 
tended. He  must,  If  a  test  is  necessary  to 
determine  fitness,  give  that  test  or  allow  it 
to  be  made." 

The  demurrers  therefore  were  properly 
overruled.  The  Judgment  of  the  lower  court 
will  be  affirmed. 


(66  Or.  124) 
STATE  ex  rel.  PROCTOR  v.  BAY  CITX 
et  al. 
(Supreme  Court  of  Oregon.     April  29,  1913.) 

1.    MONICIPAI,    CORPOEATIONS    (|    12*)— InCOB- 
PORATION    —    ObDER    —    EbBOBS    —    COBBEC- 

TION  Nunc  Pbo  Tunc. 

Whei'e  the  journal  entry  of  tlie  county 
court  granting  a  petition  for  the  incorporation 
of  a  municipality  did  not  correctly  contain  the 
order  made  in  that  it  did  not  correctly  describe 
the  territory  of  the  corporation,  the  error  may 


be  corrected  by  an  order  nunc  pro  tune  whicli 
will  validate  the  description. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i§  22-32;  Dec  Dig. 
i  li.»] 

2.  Municipal  Ojrforations  (t  7*)— Inoobpo- 
BATioN— Land  Included. 

Under  L.  O.  L.  |  3206,  providing  that  any 

?ortion  of  a  connty  containing  not  less  than 
50  inhabitants  and  not  already  incorporated 
as  a  municipality  may  become  incorporated,  tlie 
county  court,  which  has  the  power  of  granting 
and  denying  petitions  for  incorporation,  may 
grant  a  petition  for  the  incorporation  of  a  mu- 
nicipality, even  though  the  petition  includes 
agricultural  and  tide  lands  within  the  bounda- 
ries of  the  connty. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Ont.  Dig.  H  11-13 ;  Dec  Dig.  f 
7.*] 

3.  MpNICIPAL  COBFOBATIONS  (|  18*)— ATTACK 

ON  Validitt. 

Persons  aggrieved  or  desiring  to  object  to 
the  inclusion  of  their  land  within  the  limits  of 
a  municipality  must  present  their  objections  at 
the  hearing  on  the  petition  for  incorporation 
and  correct  any  errors  of  the  county  conrt  by 
review  or  appeal,  and  cannot  sul>sequently  test 
the  validity  of  the  proceedings  by  qno  war- 
ranto. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Ont  Dig.  {§  41-44;    Dec  Dig. 

4.  Municipai,  Cobpobations  (I  43*)— Plats 
— Vacation— APFUCATioN—NBCESsrrr. 

Under  L.  O.  L.  {  3206,  providing  for  the 
vacation  of  lots  or  streets  in  unincorporated 
towns,  the  vacation  of  a  block  contained  in  the 
original  plat  of  a  town  cannot  be  had  without 
the  application  provided  for  in  the  statute. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Coiyorations,  Cent  Dig.  |$  120.  121 :  Dec  Dig. 

6.  Municipai,  Cobporatiors  ({  12*)— Organ- 

ISIATION— Desoription. 

The  incorporation  of  a  municipality  is  not 
invalid  for  vagueness  of  description  where  the 
beginning  point  was  block  20  and  there  was 
only  one  block  20  appearing  on  any  plat  of  the 
town. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Sf  22-32 ;  Dec  Dig.  | 

6.  Municipal  Cobpobations  {|  12*)— Incor- 
porations—Description— Sufticienct. 

In  view  of  L*.  O.  D.  i  878,  providing  that 
in  construing  conveyances  of  real  proi>erty, 
when  paramount  or  visible  boundaries  are  in- 
consistent with  measurements,  the  boundaries 
or  monuments  are  paramount,  the  description 
of  land  incorporated  in  a  municipality  will  be 
held  sufficient  where  there  are  monuments 
which  will  enable  the  last  call  to  be  run,  even 
though  the  courses  and  distances  fixed  are  not 
correct  • 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  22-32 ;  Dec  Dig.  i 
12.*] 

7.  Constitutional  Law  (j  48*)- Incorpora- 
tions— Act— Constitutionalitv. 

L.  O.  Ia  I  320G,  providing  that  any  portion 
of  a  county,  containing  not  less  than  150  in- 
habitants and  not  alreadjr  incorporated,  may  be 
incorporated  as  a  municipality,  having  been  on 
the  statute  books  for  many  years  and  been  ac- 
quiesced in  by  the  public  and  recognized  by  the 
courts,  must  be  held  constitutional  in  the  ab- 
sence of  a  clear  showing  of  its  invalidity. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  46;  Dec  Dig.  S  48:* 
Statutes,  Ont  Dig.  i  50.] 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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Appeal  from  Gticidt  Oout,  Tillamook 
County;  William  Galloway,  Judge. 

Action  by  the  State  In  the  nature  of  quo 
warranto  by  John  H.  McNary,  prosecuting 
attorney,  upon  the  relation  of  W.  E.  Proc- 
tor, Jr.,  against  Bay  City  and  others.  From 
a  Judgment  for  defendants,  relator  appeals. 
Affirmed. 

This  is  an  action  In  the  nature  of  quo 
warranto  to  determine  the  legality  of  the  In- 
corporation proceedings  of  the  town  of  Bay 
City,  located  on  Tillamook  Bay,  In  Tilla- 
mook county,  Or.  Proceedings  In  the  at- 
tempted Incorporation  were  begun  In  May, 
1910,  under  the  general  Incorporation  act, 
found  In  chapter  1,  tit.  26,  L.  O.  L.  The  pe- 
tition herein  provided  for  was  filed  In  the 
county  court  of  Tillamook  county  on  May 
4,  1010,  after  notice  being  regularly  given 
as  required  by  statute,  and  the  petition 
came  on  for  hearing  on  June  ^  1910.  Nu- 
merous objections  having  been  filed,  a  large 
area  of  land  was  eliminated  by  the  court 
from  the  proposed  limits  of  the  corporation, 
so  that  the  boundaries  of  the  proposed  cor- 
poration were  finally  determined  by  the  court 
as  follows:  "Beginning  at  the  southwest 
comer  of  block  20  In  Bar  View  addition  to 
Bay  City,  as  the  same  now  appears  of  rec- 
ord, and  running  thence  east  along  the  soutli 
line  of  said  block  20  and  an  extension  there- 
of to  intersect  with  the  east  line  extended, 
of  Bar  View  addition  to  Bay  City,  according 
to  the  present  recorded  plat  thereof;  thence 
north  to  the  north  line  of  said  Bar  View 
addition;  thence  east  to  the  quarter  section 
line  running  north  and  south  through  sec- 
tion 2,  In  township  1  south,  of  range  10  west, 
of  the  Willamette  meridian ;  thenoe  north  to 
the  center  of  section  35,  In  township  1  north, 
of  range  10  west,  of  the  Willamette  meridian; 
thence  west  to  the  east  line  of  Central  ad- 
dition to  the  town  of  Bay  City,  according 
to  the  present  recorded  plat  thereof;  thence 
north  to  the  northeast  comer  of  said  Cen- 
tral addition ;  thence  west  to  the  channel  of 
Tillamook  bay;  thence  along  said  channel 
to  a  point  due  west  of  the  northwest  comer 
of  block  13  in  Bar  View  addition  to  Bay 
City,  according  to  the  present  recorded  plat 
thereof;  thence  east  to  the  northwest  cor- 
ner of  said  block  13;  thence  south  along 
the  east  line  of  Adams  street  In  said  Bar 
View  addition  to  the  place  of  beginning." 

In  entering  the  foregoing  order,  the  clerk, 
through  a  clerical  error,  omitted  the  fol- 
lowing course:  "Thence  north  to  the  north 
line  of  said  Bar  View  addlUon"— and  the 
effect  of  this  omission  was  to  Include  45 
acres  of  land  that  were  not  included  with- 
in the  boundaries  named  in  the  petition.  On 
that  error  counsel  for  appellants  have  chlefiy 
based  the  arguments  contained  In  their  brief. 
This  error  was  not  discovered  until  after 
the  case  had  been  brought  to  this  court 
Since  then  the  county  court  has  corrected 
ttie  entry  by  entering  a  nunc  pro  tunc  order 


reciting  what  the  ezaet  order  made  by  the 
court  was,  and  entering  the  order  accord- 
ingly. By  stipulation  a  certified  copy  of  the 
corrected  order  has  been  filed  in  this  court, 
and  it  la  agreed  that  it  may  be  considered 
by  this  court  the  same  as  if  it  had  been 
made  before  the  trial  of  the  cause  below  and 
had  been  introduced  In  evidence  on  such 
trial.  The  nunc  pro  tunc  order  aforesaid 
was  entered  after  the  brief  of  counsel  for 
appellant  had  been  served,  hence  was  not 
considered  therein;  but  it  necessarily  elimi- 
nates the  question  raised  In  appellant's  brief 
relating  to  a  discrepancy  between  the  notice 
of  election  and  the  order  of  the  court  fixing 
the  boundaries,  me  principal  IrregularitleB 
urged  by  counsel  in  addition  to  the  one 
first  mentioned  are:  (1)  The  inclusion  with- 
in the  boundaries  of  the  alleged  corporation 
of  tidelands  owned  by  the  state  or  by  per- 
sons or  private  corporations.  (2)  Indusiain 
within  the  boundaries  of  the  corporation  of 
a  limited  amount  of  farming  and  agricultural 
lands.  (3)  Vagueness  and  uncertainty  in 
the  boundaries  of  the  territory  attempted 
to  be  Incorporated,  by  reason  of  the  fact 
that  the  place  of  begUmlng  la  given  as  the 
southwest  comer  of  block  20,  which  block 
had  theretofore  appeared  upon  a  recorded 
plat,  but  the  vacation  whereof  had  been  at- 
tempted by  the  filing;  and  recording  of  a  so- 
called  "correction  plat"  (4)  Vagueness  and 
ancertainty  in  the  boundaries  of  the  terri- 
tory to  be  incorporated  by  reason  of  the  fact 
"that  the  metes  and  boundaries  of  the  at- 
tempted Incorporation,  as  described  In  all 
of  the  notices  and  orders  relating  thereto, 
fall  to  close  at  the  place  of  beginning." 
There  was  a  Judgment  for  defendantSi  and 
the  state  appeals. 

Albert  B.  Kldgway,  of  Portland  (John  H. 
McNary,  of  Salem,  George  WlUett  of  Tllla- 
moolc,  and  Bidgway  &  Johnson,  of  Port- 
land, on  the  brief),  for  appellant  C.  W. 
Bullion,  of  Portland  (Elmon  A.  Geneste,  of 
Bay  City,  on  the  brief),  for  respondentSL 

McBRIDE,  C.  J.  (after  stating  the  facts  as 
above).  This  case  has  been  so  ably  and  fair- 
ly presented  that  we  regret  that  the  pressure 
of  business  In  this  court  precludes  us  from 
a  more  extended  discussion  of  the  points 
presented.  This  omission  is  not  due  to  the 
fact  that  they  have  not  been  carefully  con- 
sidered, but  because  other  and  urgent  busi- 
ness precludes  the  editorial  labor  of  dis- 
cussing at  greater  length  the  arguments 
submitted. 

[1]  As  observed  in  the  statement  of  the 
case,  we  consider  the  correction  of  the  Jour- 
nal entry,  fixing  the  proposed  boundaries  so 
as  to  make  them  conform  to  the  actual  order 
of  the  court,  was  an  act  entirely  within  the 
power  of  the  court  and  proper  under  the 
circumstances.  1  Black  on  Judgments  (2d 
EJd.)  {  131 ;  Allen  v.  Sales,  56  Mo.  :'?. 
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[2] .  We-  see  no  Irregularity  in  tbe  Inclusion 
of  certain  agricultural  land  and  tidelands 
adjacent  to  tbe  shores  of  TUlauiook  Bay 
within  the  boundaries  of  the  proposed  cor- 
poration. By  section  2572,  L.  O.  L.,  the  whole 
of  Tillamook  Bay  Is  Included  in  Tillamook 
county.  The  language  of  this  section  Is  cer- 
tainly broad  enough  to  include  all  tideland 
situated  along  its  shvres.  Section  3206,  lb 
O.  L.,  is  as  follows:  "Aijyportion  of  a  coun- 
ty in  this  state  containing  not.l«ss  than  one 
hundred  and  fifty  Inhabitants,  and  not  al- 
ready Incorporated  as  a  municipal  corpo- 
ration, may  become  incorporated  under  the 
provisions  of  this  act,  and  when  so  Incorpo- 
rated shall  have  the  powers  conferred,  or 
that  may  hereafter  be  conferred  by  general 
statutes  duly  enacted  by  the  legislative  as- 
sembly of  this  state,"  It  will  be  seen  from 
this  that  the  right  ,to  incorporate  is  not 
granted  solely  to  regularly  laid  out  and  plat- 
ted towns,  but  may  be  granted  to  the  inhabi- 
tants of  any  part  of  a  county,  and  may  by 
necessary  implication  Inclnde  any  character 
of  land,  whether  platted  or  agricultural. 
The  law  has  wisely  left  with  the  county 
court  the  power  of  granting  or  denying  pe- 
titions for  Incorporations,  and  authorised 
It  to  fix  the  boundaries  according  to  its  own 
best  Judgment 

[3]  As  we  observed  In  the  case  of  State  ex 
reL  V.  Port  of  Bay  City,  129  Pac.  496,  per- 
sons aggrieved  or  desiring  to  «bject  to  the 
Inclusion  of  their  land  within  the  bound- 
aries of  a  corporation  are  by  the  published 
notice  of  the  pendency  of  the  petition  called 
into  court  to  assert  their  rights  and  have  an 
easy  and  simple  method  by  review  or  appeal 
by  which  to  correct  any  errors  committed  by 
the  county  court.  Having  had  their  day  In 
court  In  the  original  proceeding,  they  will 
not  be  heard  to  urge,  in  a  proceeding  of  this 
character,  matters  which  they  might  season- 
ably have  urged  before  the  result  of  the 
election  was  declared. 

[4,  S]  There  Is  no  uncertainty  as  to  the 
beginning  point  It  appears  fsom  the  record 
that,  as  originally  laid  out,  platted,  and  dedi- 
cated, block  20  was  Included  In  and  designat- 
ed on  the  plat,  bat  that  subeequently,  and 
after  the  plat  had  been  recorded,  a  new 
plat  and  dedication  was  filed  purporting  to 
be  a  correction  of  the  original,  from  which 
hew  plat  block  20  was  excluded.  It  does  not 
appear  that  any  application  was  made  to  the 
county  court  for  the  vacation  of  that  part  of 
the  orlfelnal  plat  otnltted  in  the  subsequent 
plat,  as  required  by  section  3276,  L.  O.  Ij., 
and  It  would  therefore  appear  that  the  sub- 
sequent attempted  vacation  was  void.  In 
any  event,  there  Is  no  other  block  20  appear- 
ing on  any  plat  of  Bay  City  addition,  except 
the  block  20  described  in  the  original  plat ; 
and  the  call  for  the  southwest  corner  of 
block  20  Is  therefore  sufficiently  certain. 

[6]  Tested    by    the    well-understood    rules 


of  law  applied  to  gnwta.  of  real  property, 
there  is  no  uncertainty  as  to  the  last  call 
In  the  description, .  which  reads:-  "Thence 
south  along  the  east  line  of  Adams  stxeet 
•  *.  •  to  the  place  of  beginning."  A  Ut- 
eral  compliance  with  this  call  would  take  the 
line  250  feet  east  of  the  place  of  beginning. 
The  call  preceding  this  takes  the  line  to  the 
east  boundary  of  Adams  street  Here  there 
Is  one  fixed  and  definite  monument,  and  the 
southwest  comer  of  Mock  20  Is  another. 
The  courses  and  distances  must  yield  tA 
these  monuments,  and  the  true  course  Is  a 
straight  line  from  one  to  the  other.  Setftlon 
878,  I*  O.  I/. ;  White  v.  Lunlng,  93  U.  S.  514, 
23  I/.  EM.  938 ;  Sanders  v.  Eldridge,  46  Iowa, 
34;  Tognazzini  v.  Morgantl,  84  Cal.  169.  23 
Pac.  1085;  Anderson  v.  HIchardson,  92  CaL 
623,  28  Pac.  679.  We  see  no  good  reason  why 
a  description  of  boundaries  sufficient  to  sat- 
isfy the  demander  of  the  law  In  regard  to  a 
deed  should  not  be  Bufliclent  to  designate 
the  boundaries  of  a  municipal  corporation. 
Many  of  the  counties  of  this  state  have 
boundaries  upon  navigable  streams;  such 
boundaries  being,  of  course,  the  center  of 
the  channel,  which,  while  mathematically 
certain.  Is  In  fact  often  difficult  of  ascertain- 
ment Others  are  bounded  by  the  summits 
of  mountain  ranges  eqtially  indefinite  In  prac- 
tice, but  capable  of  mathematical  determina- 
tion by  surveys.  Here  there  is  nothing  to 
prevent  an  exact  practical  ascertainment  of 
the  boundary  at  any  time  and  without  delay 
or  survey. 

[7]  It  Is  suggested  that  the  act  authorizing 
the  incorporation  of  towns  (I<.  O.  L,  $  3206 
et  seq.)  is  unconstitutional;  but  no  sound 
argument  can  be  brought  to  sustain  this 
contention.  It  has  been  on  the  statute  books 
for  many  years,  has  been  frequently  Invoked, 
and  generally  acquiesced  in  by  the  public 
and  recognized  by  the  courts.  Under  Its  pro- 
visions, many  towns  have  been  Incorporated 
and  have  grown  Into  prosperous  municipali- 
ties. If  there  existed  a  reasonable  doubt  as 
to  the  constitutionality  of  the  act,  we  would 
under  well-known  and  often-reiterated  max- 
ims of  the  law,  be  constrained  to  hold  it 
constitutional ;  but  in  this  case  we  can  well 
go  further  and  say  that  we  have  no  doubt  as 
to  its  constitutionality. 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 


HILL  v.  SULLIVAN. 
(Court  of  Appeals  of  Colorado^    April  14,  1913. 

Behearlsg  Denied  May  13,  1918.) 
1.  Affkal    Attn    Ersob   (S   928*)— Pbesump- 

TIONS   IN    SUFPOBT  OF   JUDaXBNT. 

Where  the  instructions  are  not  in  the  ab- 
stract, and  no  exceptions  were  reserved  thereto, 
it  will  be  aRNumed  that  the  matters  in  issue 
were  submitted  by  proper  iosttuctlons. 

[JBid.  Note.— For  othev  caflea;  see  Appeal  and 
Frror.  Cent  Dig.  {i  3749-3754;  Dec.  Dig.  i 
928.*] 
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2.  Trial  (5  29*)— Miscospuci  qv  ^Tudge. 

It  was  reversible  error  for  the  trial  judge 
in  open  court  before  the  taking  of  testimony 
had  been  concluded,  and  in  the  presence'  of  the 
litigants,  their  counsel,  and'evei'y  one  connected 
with  the  trial  except  the  jury,  to  charge  defend- 
ant's witnesses  wltn  petjurt',  an*  or^er  them  to 
be  placed  under  bond  to  await  the  action  of 
the  district  attorney,  especially  where  the  evi- 
dence tO/' establish  the  cause  of  action  was  un- 
satisfactory, since  the  act  would  naturally  tend 
to  overawe  defendant's  other  witnesses,  and  ter- 
i«rize  those  in  question,  and  possibly  deprive 
defendant  of  advantageous  testimony. 

[Ed.  Note.— For  other  cases,  see  "Trial,  Cent 
Dig.  H  80-SS,  SOS;   Dec.  Dig.  |  29.*] 

■    Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  Hubert  L.  Shattuek,  Judge. 

Action  by  Annie  Sullivan  against  Rosa- 
line M.  HilL  Judgment  fqt  plaintiff,  and 
defendant  appeals.    Reversed  and  remanded. 

John  T.  Bottom,  of  Denver,  tor  appellant. 
R.  D.  Bees,  of  Denver,  for  appellee. 

CUNNINGHABl,  P.  J.  On  April  4,  1908, 
appellee,  while  walking  on  the  sidewalk  on 
the  easterly  side  of  Eighteenth  street,  be- 
tween California  and  Stout  streets,  In  the 
dty  of  Denver,  between  2  and  3  o'clo<^  in 
the  afternoon,  caugbt  her  foot  in  an  uptarn- 
ed  corner  of  a  woven  "wtre  mat  lying  npon 
the  sidewalk  in  front  of  the  Lewiston  Hotel, 
which  was  at  the  time  under  a  lease  to  and 
being  operated  by  appellant  As  a  result  of 
the  plaintiff's  tripping  npon  the  mat  she  was 
thrown  to  the  sidewalk,  and  sustained  se- 
rious bodily  injury  not  necessary  to  be  de- 
scribed. The  corner  of  the  mat  was  up- 
turned to  the  extent  of  about  two  Inches. 
The  mat  was  about  22  Inches  in  width  by 
30  inches  in  length.  Plalntiir  was  wholly 
unaware  of  the  existence  of  the  mat  upon 
the  sidewalk.  The  Jury  returned  a  verdict 
in  favor  of  plaintiff  in  the  sum  of  |G0O, 
uiMjn  which  judgment  was  entered,  after 
motion  for  new  trial  had  been  overruled, 
and  the  defendant  brings  the  case  here  on 
appeal. 

[1]  No  exceptions  were  preserved  to  the. 
Instructions,  nor  are  the  same  set  forth  in' 
the  abstract.  It  must  be  asbumed,  therefore, 
that  both  the  question  of  negligence  and 
contributory  negligence,  which  were  pleaded 
by  tbe  defendant,  were  submitted  to  the 
tory  under  proper  Instructions.  Each  mem- 
ber of  the  court  has  given  to  the  record  in 
this  case,  which  is  short,  much  more  than 
the  ordinary  consideration,  because  of  oar. 
unwiillngneas  to  disturb  the  judgments  of 
trial  courts.  The  eyidence  of  negligence. in 
this  case  is  meager  in  the  extreme.  T^cre 
Is  nothing  in  the  record  to  indicate,  or  from 
which  an  Inference  can  be  drawn,  who  was 
responsible  for  removing  the  mat  from  with- 
in the  hotel,  where  It  belonged,  to  the  place 
where  it  was,  upon  the  sidewalk,  unless  the 
doctrine  of  res  ipsa  loquitur  is  invoked,  and 
this  doctrine  can  be  applied  only  upon  the 
theory  that  because  the  mat  was  the  property 


of  th/e  hotel  company,  and  under  its  exclusive 
control,  and  belonged  within  the  hotel,  and 
was  found  without  the  hotfel  on  the  wait, 
its  presence  in  an  impropei?  place,  under 
such  circumstances,  called  for  an  explanation 
from  the  defendant;  and,  she  having  failed 
to  make  any  explanation  satisfactory  to  the 
jury,  their  finding  of  negligence  was  war- 
ranted. There  was  some  vague  testimony 
given  by  one  of  the  employes  of  the  hotel 
to  the. effect  that  baggagemen  sometimes  in 
renio^-lhg  trunks  from  the  hotel  dragged 
this  mat  out  upon  the  sidewalk,  but  that 
the  mat  reached  the  sidewalk  on  the  day 
of  the  accident  In  this  manner  the  witness 
did  not  pretend  to  say.  There  was  no  evi- 
dence whatever  to  indicate  how  long  the  mat 
had  been  upon  the  sidewalk  prior  to  the 
time  when  plaintiff  tripped  upon  it  and  re- 
ceived her  injuries.  The  members  of  the 
court  are  not  In  accord  as  to  whether  or  not 
the  doctrine  of  res  ipsa  loquitur  can  be  In- 
voked by  the  plaintiff  In  this  case,  but  in 
vlev  of  a  certain  incident  that  occurred  dur- 
ing the  progress  of  the  trial,  to  which  we 
shall  presently  advert.  It  Is  the  tmanlmous 
opinion  of  the.  court  that  the  Judgment  ought 
to  be  reversed  and  the  cause  remanded  for 
retrial. 

[2]  The  case  was  called  for  trial  on  June 
10th,  and  was  continued  through  the  11th, 
at  least,  as  the  verdict  was  not  returned 
into  court  until  June  12th.  On  the  first  day 
of  the  trial,  and  a  considerable  length  of 
time  before  the  taking  of  testimony  had  been 
concluded  (the  record  showing  some  fifty-four 
folios  of  testimony  taken  after  the  incident 
to  which  we  are  about  to  allude),  the  trial 
judge  excused  the  Jury,  and  called  two  wit- 
nesses of  the  defendant  before  the  bar  of 
the  court,  and  told  them  that  he  believed 
they  had  committed  deliberate  and  willful 
perjury,  and  ordered  them  to  be  placed  under 
bond  in  the  sum  of  $1,000  to  await  the  action 
of  the  district  attorney.  We  are  unable  to 
discover  anything  In  the  testimony  of  the  two 
vritnesses  that  would  warrant  so  drastic  an 
action  on  the  part  of  the  trial  judge.  The 
effect  of  the  Judge's  severe  arraignment  of 
the  witnesses,  and  his  placing  them  under 
arrest  or  bond,  would  naturally  tend  to  over- 
awe any  other  witnesses  which  the  defendant 
might  have  desired  later  to  call,  and  could 
have  had  no  other  effect  than  to  terrorize 
the  two  witnesses  in  question,  whose  fur- 
ther testimony  might  well  have  been  highly 
advantageous  to  the  defendant  at  a  liter 
stage  of  the  case.  The  Jury,  it  is  true,  was 
excused  at  the  time  of  the  occurrence  we 
are  considering,  but  It  occurred  in  open 
court,  apparently  in  the  presence  of  the 
litigants  and  their  counsel,  and,  so  far 
as  tile  record  discloses,  in  the  presence  of 
every  lOne  connected  in  any  way  with  the 
trial-  save  the  Jury.  As  we  have  already 
stated,  this  transaction  occurred  during  the 
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first  day  of  the  trial,  and  the  record  dis- 
closes that  one  of  the  evening  papers  publish- 
ed In  the  dty  of  Denver  on  that  day  contain- 
ed an  account  thereof. 

We  are  loathe  to  crltlciae  the  conduct  of 
trial  judges,  for  we  recognize  that  thelt 
duties  are  arduous,  and  of  necessity  they  are 
often  called  upon  to  hastily  determine  and 
summarily  perform  them.  But  their  very 
great  power  and  their  tremendous  Influence 
upon  the  results  If  a  trial  call  for  extreme 
caution  and  great  self-restraint,  to  the  end 
that  this  power  and  Influence  be  so  exer- 
cised as  to  protect,  rather  than  endanger, 
the  rights  of  litigants  who  appear  in  their 
courts.  Where  witnesses  of  one  of  the  par- 
ties to  a  suit  are  promptly,  upon  leaving  the 
stand,  and  in  the  midst  of  the  trial,  called  by 
the  trial  judge  to  the  bar  of  the  court  and 
publicly  denounced  as  perjurers,  and  placed 
under  arrest,  it  seems  probable  that  the 
rights  of  such  party  would  be  thereby  prej- 
udiced. 

In  view  of  the  unsatisfactory  character  of 
the  evidence  given  In  this  case  on  the  ques- 
tion of  defendant's  negligence,  it  is  the  more 
probable  that  the  conduct  of  the  trial  judge, 
to  which  we  have  called  attention,  prejudiced 
her  rights. 

For  the  reasons  given  above,  the  judgment 
is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Reversed  and  remanded. 

(14  Colo.  App.  28) 

FINDING  V.  GITZEN. 

(Coort  of  Appeals  of  Colorado.    March  10, 
1913.     Behearing  Denied 
May  12,  1913.) 

1.  Apfeai.  and  Ebrob  (I  930*)  —  Questions 
Reviewable— Evidence. 

All  conflicting  evidence  on  material  facta 
is  presumed  to  have  been  resolved  by  the  jury 
in  favor  of  the  successful  party. 

[EVl.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {}  3755-3761;  Dec.  Dig.  i 
930.*] 

2.  Masteb  and  Servant  (§§  137,  170*)— In- 
jury TO  Servant — Neqlioence. 

Where  an  employer,  instructing  an  employt 
to  scrape  or  varnish  and  finish  the  top  of  ele- 
vators in  a  building  on  Saturday  afternoon  or 
Sunday,  knew  that  the  elevators  would  be  run- 
ning, but  knew  that  there  would  be  fewer  pas- 
sengers desiring  to  use  the  elevators  on  those 
days,  he  must  exercise  at  least  ordinary  care  in 
furnishing  a  competent  pilot  for  the  elevators, 
and  take  every  reasonable  precaution  through 
him  to  so  operate  the  elevators  while  the  em- 
ploy£  was  on  top  as  to  avoid  Injury  to  him, 
and,  where  the  employe's  only  protection  against 
slipping  from  the  top  was  to  grasp  the  cable, 
the  employer  and  the  elevator  pilot  operating 
the  elevators  must  give  warning  of  contemplat- 
ed movements  of  the  elevators. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f§  269,  270,  273,  274,  277, 
278,  336 ;  Dec  Dig.  §{  137,  170.*] 

8.  Master  and  Servant  (§  245*)— Iwjxtbt  to 
Servant — Contributort  Neolioence. 
An  employe  working  just  before  and  at  the 
time  of  an  accident  at  the  very  place  and  time 


the  employer  had  Ihstmcted  Mm  to  work,  and 
doing  the  very  work  be  had  instructed  him  to 
do,  is  not  ebsAgeable  with  negligence  by  reason 
of  working  at  the  tima  and  place  of  the  acci- 
dent 

[E:d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |i  680,  77&-788;  Dec  Dig. 
I  24S.*] 

4.  Masteb  and  SravAiri  g  247*)— Iwjubt  to 
Servant— Nbousknos— Drunkenness. 
Drunkenneas  of  an  employ^  is  not  ot  itself 
negligence,  unless  it  is  shown  that  soeh  a  con- 
dition caused  or  contributed  to  the  accident 
complained  of. 

[Ed.  Note. — For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  ||  795-800;  Dec  Dig.  | 
247.*] 

6.  Trial    (|    262*)— Ihstbuctions— Evidknci 

TO  Sustain. 

Where,  in  an  action  for  injuries  to  an  em- 
ployg,  there  is  no  evidence  of  contributory  neg- 
ligence, the  employer  is  not  entitled  to  an  in- 
struction on  that  question. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  fg  505,  596-612;  Dec  Dig.  |  252.*] 

6.  Tbial  (I  261*)— Instructions— Requested 
In  STBUCTIO  N8— Befusal. 

It  is  not  error  to  refuse  an  instruction  mis- 
stating the  law  or  failing  to  properly  define  the 
law  as  applicable  to  the  subject-matter  of  the 
instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  If  484,  660,  671.  673,  676;  Dec  Dig.  | 
261.*] 

7.  Tbial  (J  191*)  —  Instbuctionb  —  Assukp- 
TioH  OF  Facts. 

It  is  not  error  to  refuse  an  instruction 
which  assumes  facts  within  the  exclusive  prov- 
ince of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  420-431,  435;  Dec.  Dig.  |  191.*] 

8.  Tbial  (S  260*)— Instbuctions  Cotkbbd  bt 
Chabqe  Given. 

It  is  not  error  to  refuse  a  requested  in- 
struction inclnded  in  substance  in  the  instruc- 
tions given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  s:  651-659;  Dec  Dig.  i  260.*] 

9.  Masteb  and  Servant  ({  226*)— Injubt  to 
Sebvant— Nkglioencb. 

Though  an  employ^  assumes  the  risks  or- 
dinarily incident  to  the  service,  the  employer 
must  use  reasonable  care  in  furnishing  compe- 
tent servants,  reasonably  safe  machinery  and 
appliances,  and  a  reasonably  safe  place  in 
which  to  work,  as  well  as  reasonable  care  to 
prevent  injuries  to  the  employ^. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  CentDig.  iS  659-667;  DecDig.  1 226.*] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;    Greeley  W.  Whitford,  Judge. 

Action  by  Margaret  Gitzen  against  Charles 
A.  Finding.  From  a  judgment  for  plaintift, 
defendant  appeals.    Affirmed. 

Julian  G.  IMckinson,  A.  H.  Felkner,  and 
George  B.  Drake,  all  of  Denver,  tor  appel- 
lant Talbot  &  Mannix,  Thomas  Ward,  Jr., 
and  Q.  D.  Talbot,  all  of  Denver,  for  appellee. 

HUBLBUT,  J.  November  24,  1909,  plain- 
tiff (appellee)  filed  her  complaint  against  de- 
fendant The  complaint  alleged,  in  sub- 
stance that  plaintiff  was  the  widow  of  Henry 
GlUen ;  that  on  June  29,  1908,  Henry  Gitzen 
was  in  the  employ  of  defendant  as  a  house 
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painter  and  decorator,  and  under  his  instruc- 
tions was  on  that  day  scraping  the  paint 
from  the  top  of  a  passenger  elevator  in  what 
is  known  as  the  Railroad  Building  in  Den- 
ver ;  that  at  the  time  of  the  accident  he  was 
on  the  roof  of  the  elevator,  engaged  in  scrap- 
ing off  the  paint  with  a  knife,  and  while  so 
engaged,  without  warning  to  him,  the  eleva- 
tor suddenly  started  to  rise  toward  the  upper 
floors  of  the  building;  that  by  reason  there- 
of he  was  unable  to  maintain  his  hold  on  the 
top  of  the  cage,  and  was  thereby  precipitated 
and  thrown  into  the  shaft  of  the  adjacent  el- 
evator with  such  force  and  violence  and  from 
such  a  height  that  he  received  cuts,  wounds, 
and  bruises  from  the  effects  of  which  he  died 
the  same  day;  that  the  injuries  were  caused 
by  the  carelessness  and  negligence  of  said  de- 
fendant in  this,  to  wit:  Defendant,  having 
personal  knowledge  of  the  presence  of  Gitzen 
on  top  of  the  elevator,  without  warning  or 
notice  to  him,  recklessly,  negligently,  and 
carelessly,  and  not  in  the  exercise  of  ordina- 
ry care  and  prudence,  ordered  the  pilot  of 
said  elevator,  who  was  also  the  servant  of 
said  defendant,  to  transport  him  from  the 
ground  floor  to  one  of  the  upper  floors  of  the 
building;  that  said  pilot  immediately  obeyed 
the  order  of  defendant,  set  the  machinery  in 
motion,  and  caused  the  elevator  to  ascend  to 
the  upper  floors  of  the  building. 

The  answer  contained  four  defenses:  (1) 
A  denial  of  moat  of  the  allegations  of  the 
complaint;  (2)  that,  if  Gitzen  received  the 
injuries  alleged  in  the  complaint,  they  were 
the  result  of  the  ordinary  dangers  and  risks 
incident  to  his  employment,  and  were  assum- 
ed by  him ;  (3)  that,  if  such  injuries  occur- 
red, the  time  and  manner  of  doiug  the  work 
by  Gitzen  was  in  direct  disobedience  of  the 
orders  of  defendant;  (4)  that,  if  the  Injuries 
occurred  to  Gitzen  as  alleged,  they  were  the 
result  of  his  carelessness,  negligence  and 
recklessness. 

The  evidence  in  this  case  Is  not  volumi- 
nous. The  appellant  earnestly  insists  that 
appellee  failed  at  the  trial  to  show  by  suffi- 
cient evidence  the  negligence  charged  against 
blm  in  the  complaint.  The  following  is  a 
brief  resume  of  the  evidence,  viz. : 

The  accident  occurred  Saturday,  June  27, 
1908,  about  4:30  p.  m.  A  few  days  before 
Gitzen  had  been  instructed  by  defendant  to 
scrape  the  paint  off  the  roof  of  the  two  ele- 
vators, which  were  located  side  by  side.  One 
was  generally  used  as  a  freight  elevator,  and 
operated  by  pulling  on  a  rope.  The  passen- 
ger elevator  was  operated  in  the  usual  way 
by  a  lever.  The  power  came  from  machin- 
ery situated  in  the  basement.  It  was  neces- 
sary for  Gitzen  to  be  on  top  of  the  elevator 
in  order  to  do  the  work  assigned  to  him  by 
defendant.  The  freight  elevator  was  not 
operated  for  carrying  passengers  on  the  day 
of  the  accident.  The  engineer,  Seltzer,  for 
about  15  minutes  before  the  accident,  had 
been  standing  la  front  of  the  elevator  talk- 


ing to  Gitzen,  who  was  on  top  of  the  same, 
scraping  off  the  paint.  During  this  time  the 
elevator  had  not  been  moved.  Shortly  after 
the  engineer  arrived  at  the  elevator  the  de- 
fendant came  in,  passed  by  the  front  of  the 
two  elevators  to  the  rear,  and  immediately 
returned,  had  a  brief  conversation  with  the 
engineer,  and  soon  entered  the  elevator.  The 
elevator  at  once  ascended,  and  while  so  do- 
ing Gitzen  fell  from  the  roof  into  the  ad- 
joining shaft,  and  thence  to  the  bottom.  The 
statement  of  facts  so  far  may  be  said  to  be 
uncontroverted.  At  this  point  however  a  de- 
cided conflict  in  the  testimony  takes  place. 

Defendant  claims  he  did  not  see  Gitzen  on 
top  of  the  cage,  bad  no  conversation  with 
him,  and  did  not  know  of  bis  presence  there. 
As  opposed  to  this,  the  engineer  testlfles  that 
before  stejiplug  Into  the  elevator  the  defend- 
ant had  a  conversation  with  Gitzen,  wbo 
was  then  on  top  of  the  cage.  The  elevator 
pilot,  Klzer,  testifies  that  Just  before  he  start- 
ed the  elevator,  and  while  defendant  was 
entering,  he  called  to  Gitzen,  telling  him  he 
was  going  up,  and  that  Gitzen  replied :  "All 
right.  Go  ahead."  The  engineer  testifies 
that  no  such  conversation  took  place;  that 
he  had  good  hearing,  and  was  within  four  or 
five  feet  of  the  elevator  when  It  started  to 
ascend.  Though  defendant  was  present  at 
the  time,  he  nowhere  in  his  testimony  affirms 
or  denies  that  his  pilot  warned  Gitzen  as 
stated.  If  the  pilot  gave  the  notice  or  warn- 
ing, defendant  must  necessarily  have  heard 
it,  or  it  is  fair  to  assume  he  did;  and,  his 
Interests  being  so  deeply  Involved,  it  is  pass- 
ing strange  that  he  did  not  verify  the  pilot's 
warning.  If  true.  A  failure  to  do  so  left  an 
apparent  conflict  between  his  testimony  and 
that  of  the  pilot.  The  defendant's  testimony 
that  he  "had  no  idea  that  any  one  was  on 
top  of  the  elevator"  is  not  consistent  with 
the  pilot's  evidence  that  In  the  presence  of 
defendant  he  gave  notice  to  Gitzen,  and  re- 
ceived his  reply:     "All  right.     Go  ahead." 

[1]  The  disputed  facts  Just  stated  must 
have  been  resolved  by  the  Jury  in  favor  of 
plaintiff.  The  general  rule  is  that  all  con- 
flicting evidence  upon  material  facts  is  pre- 
sumed to  have  been  resolved  by  the  Jury  In 
favor  of  the  successful  party. 

[2]  The  defendant's  undisputed  testimony 
Is  to  the  effect  that  a  few  days  before  the 
accident  he  Instructed  Gitzen  to  scrape  or 
varnish  and  finish  the  top  of  these  two  el- 
evators on  Saturday  afternoon  or  Sunday, 
telling  him  In  substance  that  at  such  times 
but  few  trips  were  made  by  the  elevators, 
and  but  few  people  were  then  in  the  build- 
ing. It  is  clear  then  that  defendant  knew 
these  elevators  would  be  running  at  the 
time  he  instructed  Gitzen  to  finish  the  tops, 
,  and  that  defendant's  purpose  In  selecting 
Saturday  afternoon  or  Sunday  for  doing  this 
work  was  because  there  would  then  be  few- 
er passengers  desiring  to  use  the  elevators, 
and  consequently  fewer  trips  would  be  made 
I  by  them.     This  being   the  case,  It  became 
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the  auquestioned  duty  of  defendant  to  exer- 
cise at  least  ordinary  care  in  farnlsbing  a 
competent  and  careful  pilot  for  the  elevators, 
aild  to  take  every  reasonable  precaution 
through  such  pilot  to  so  operate  the  ele- 
vators while  Gitzen  was  on  top  as  to  avoid 
injury  to  him.  At  the  best,  it  was  a  highly 
hazardous  employment  There  was  but  a 
small  space  on  top  of  the  elevator  suitable 
for  Gitzen  to  occupy  while  he  was  scraping 
the  paint  therefrom.  It  does  not  appear 
that  any  railing  or  other  device  was  con- 
structed on  the  top  to  prevent  him  flrom 
slipping  ofT.  The  evidence  seems  to  show 
that  Gitzen's  only  protection  against  slip- 
ping from  the  top  of  the  elevator  was  to 
grasp  the  cable,  which  was  attached  to  the 
center  of  the  cage.  This  he  attempted  to 
do  when  the  elevator  started,  but  failed. 
The  highly  dangerous  position  of  Gitzen 
while  scraping  off  the  paint  must  have  been 
so  apparent  to  the  defendant  and  elevator 
pilot  that  In  the  exercise  of  the  most  ordi- 
nary kind  of  care  it  would  seem  imperative 
that  the  raising  or  lowering  of  the  elevator 
while  Gitzen  was  so  employed  should  in 
every  Instance  have  been  immediately  pre- 
ceded by  a  clear  notice  or  warning  to  him 
of  the  contemplated  movement. 

[8,4]  It  must  be  conceded  without  dis- 
pute that  just  before  and  at  the  time  of  the 
accident  Gitzen  was  working  at  the  very 
time  and  place  the  defendant  had  instructed 
him  to  work,  and  doing  the  very  thing  he 
had  Instructed  him  to  do,  which  makes  it 
clear  that  he  cannot  be  charged  with  negli- 
gence by  reason  thereof.  There  was  some 
effort  made  to  show  that  Gitzen  bad  been 
drinking  prior  to  the  accident,  and  was  in- 
toxicated at  the  time.  The  evidence  in  that 
behalf  was  weak  and  unsatisfactory.  Even 
had  it  been  conclusively  shown  that  he  had 
been  drinking  or  was  intoxicated  at  the  time, 
there  is  not  a  word  of  testimony  tending  to 
show  that  by  reason  thereof  he  did  any- 
thing or  omitted  to  do  anything  which  in 
any  way  contributed  to  the  injuries  re- 
ceived. In  other  words,  drunkenness  of  it- 
self is  not  negligence,  unless  It  is  shown 
that  such  a  condition  caused  the  accident, 
or  in  a  measure  contributed  to  the  same 

[J]  We  have  searched  the  record  criti- 
cally, but  fall  to  discover  any  evidence  which 
tends  to  show  Gitzen  guilty  of  contributory 
negligence.  For  this  reason  we  do  not 
think  defendant  was  entitled  to  an  instruc- 
tion upon  that  question.  U.  P.  Ry.  Co.  v. 
Tracy,  1»  Colo.  331,  35  Pac.  537. 

We  will  now  give  consideration  to  the 
errors  claimed  in  the  giving  and  refusing 
of  instructions. 

[J-8]  Defendant  tendered  31  Instructions, 
of  which  28  were  refused.  We  do  not  think 
there  was  any  error  in  the  court's  rulings 
In  that  behalf,  for  the  reason  that  they 
either  misstate  the  law,  fail' to  properly  de- 
fine the  law  as  applicable  to  the  subject-mat- 


ter of  the  Instruction,  or  assume  fticts  within 
the  exclusive  province  of  the  Jury,  or  in- 
structions given  included  the  substance  of 
those  refused.  As  to  the  Instructions  refus- 
ed, a  number  were  ofTered  upon  Ote  question 
of  contributory  negligence,  but  we  do  not 
think  the  court  committed  any  error  in  ex- 
cluding them,  for  the  reasons  already  given. 

[I]  A  number  of  the  instructions  refused 
also  related  to  the  question  of  assumed 
risk.  There  was  no  error  committed  In  this. 
It  is  clear  from  the  evidence  that  the  injury 
was  not  caused  by  any  of  the  risks  which 
the  deceased  assumed.  While  we  recognize 
the  well-settled  rale  that  an  employ^  as- 
sumes all  risks  which  are  ordinarily  and 
naturally  Incident  to  the  partlcula?  service 
in  which  he  engages,  it  does  not  in  any  sense 
relieve  the  employer  from  the  duty  of  using 
reasonable  care  in  furnishing  competent  serv- 
ants, reasonably  safe  machinery  and  appli- 
ances, and  a  reasonably  safe  place  In  which 
his  employes  are  required  to  work,  as  well 
as  using  reasonable  care  to  prevent  Injuries 
to  his  employ&s.  Some  of  the  refused  in- 
structions in  terms  instructed  the  Jury  as 
to  whether  or  not  the  defendant  by  himself 
or  his  employes  gave  notice  or  warning  to 
the  deceased  Just  prior  to  starting  the  ele- 
vator. The  subject-matter  of  such  instruo. 
tlons  was  fully  and  fairly  included  within 
the  terms  of  instruction  numbered  4,  given 
by  the  court,  which  reads  as  follows:  "The 
court  Instracts  the  Jury  that  If  they  find,  by 
a  prefponderance  of  the  evidence,  that  the 
deceased,  Henry  Oitsen,  was,  at  the  time  of 
or  immediately  prior  to  the  happening  of 
the  injuries  complained  of,  occupying  a  posi- 
tion on  the  roof  of  the  cage  of  the  elevator 
owned  and  operated  by  defendant,  and  that 
the  defendant  then  knew  of  the  presMice  of 
the  said  Henry  Gitzen  upon  such  elevator, 
and  that  at  such  time  the  defendant  entered 
said  elevator  and  requested  or  ordered  the 
employe  in  charge  thereof  to  take  him  to 
a  higher  floor,  and  that  in  consequence  of 
such  order  or  request  said  employe  set  the 
elevator  in  motion,  without  the  defendant 
or  said  elevator  employe  first  giving  warn- 
ing, or  causing  warning  to  be  given,  to  the 
said  Henry  Gitzen,  so  notifying  blm  of  his 
intention  to  start  the  elevator,  and  by  rea- 
son thereof  the  said  Henry  Gitzen  lost  bis 
footing  on  the  roof  of  said  elevator  and  was 
knocked  or  thrown  down  therefrom,  in  such 
wise  to  inflict  injuries  causing  his  death, 
then  and  in  such  event  you  will  find  the 
issues  herein  Joined  for  the  plaintiff  and 
against  the  defendant."  The  instructions 
given  by  the  court,  taken  together,  fairly 
presented  to  the  Jury  the  law  applicable  to 
the  evidence  disclosed  by  the  record,  and 
substantially  included  all  phases  of  the  case 
which  were  proi)er  subjects  for  instruction. 

We  discover  no  reason  disclosed  by  the 
record,  Justifying  a  reversal  of  the  Judgment 
The  same  will  be  affirmed. 
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YOUNG  CONST.  CO.  T.  EUTH  OOLD 
MINES  CO.  et  al. 

(Supreme  Court  of  Arisona.     May  12,  1013^) 

A^PPEAL     AND     ERKOB     (|     391*)— B01»D— N*W 
APPBAI,  BoifD— STATtJTES. 

Under  Civ.  Code  1801,  par.  1506,  aa  amend- 
ed by  Laws  1912,  c  44,  providing  that  no 
appeal  shall  be  dismissed  or  judgment  a£Srmed 
because  of  any  defect  in  the  appeal  bond,  if  the 
appellant  on  such  terms  a*  the  court  may  direct 
file  a  sufficient  bond,  it  is  a  condition  precedent 
to  the  filing  of  a  new  bond  that  there  be  a  bond 
on  appeal,  and,  where  the  appellant  hag  filed 
no  appeal  bond,  the  conrt  haa  no  jurisdiction  to 
order  a  atw  bMid. 

[K4.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Die.  {i  2077-2084,  2067-2088; 
Dec.  Dig.  I  391.*J 


Appeal  from  Superior  Court,  Mohare  Coun- 
ty;  Frank  J.  Duflfy,  Judge. 

Action  by  the  Young  Construction  Com- 
pany against  the  Ruth  Gold  Mines  Company 
and  another.  Judgment  for  defendants,  and 
plaintiff  appeals.     Dismissed. 

£.  A.  Meserve  and  Paul  II>  McPherrln, 
both  of  Los  Angeles,  CaL,  ana  C.  W.  Hem- 
don,  of  Kinguian,  for  appellant.  E^  S.  Clark 
and  J.  Ralph  Tascher,  both  of  Prescott,  for 
appelleea 

PER  CURIAM.  Motion  to  dimntsB  appeal 
for  the  reason  that  no  bond  has  been  given 
OD  apj)eal  as  required  by  law. 

ThR  paper  relied  upon  by  appellant  as 
the  bond  on  appeal  Is  as  followa: 

"In   the   Superior   Court  of  the    State   of 
Arizona  in  and  for  the  County 
of    Mohave. 
•Yonng  Construction  Company,    a   corpora- 
tion.   Plaintiff,    V.    Ruth    Gold    Mines 
Company,  a  corporation,  and  0.  D.  Tan 
Deman,  Defendant    No.  ■■  > 

"Cost  Bond. 

"Know  all  men  by  these  presents,  that  we. 
Young  Construction  Company,  as  principal, 
and  National  Surety  Company,  a  corporation 
authorized  to  act  as  surety  within  the  state 
of  Arizona,  surety,  do  hereby  acl^nowledge 
ourselTes  Jointly  and  severally  bound  to 
Ruth  Gold  Mines  Company,  a  corporation, 
and  G.  D.  Van  Deman,  defendants,  tor  all 
costs  in  the  above-entitled  suit  in  an  amount 
Bot  to  exceed  two  hundred  dollars;  con- 
ditioned, however,  that  the  said  Young  Con- 
struction Company,  a  corporation,  plainUCT, 
will  pay  all  costs  tltat  may  be  adjudged 
against  it  in  said  suit,  during  its  pendency, 
or  at  the  final  determination  thereof,  and 
Judgment  for  said  costs  may  be  entered 
against  us  and  each  of  us,  in  the  final  Judg- 
ment of  this  cause,  not  to  exceed  said  sum  of 
two  hundred  dollars. 

"Witness  our  bands  this  2d  day  of  Janu- 
ary, 1913.    Young  Construction  Company,  by 


C.  W.  Herndon,  Its  Attorney.    [Seal.]     Na- 
tional Surety  Company,  by  B.  3.  Mitchell, 
Its  Agent.    [Seal.] 
"Indorsements : 

"064. 

"Approved  this  8d  day  of  Tannary,  1918. 
It,  M.  Teale,  Clerk. 

"Filed  this  3d  day  of  January,  1913,  at 
9  o'clock  a.  m.    I*  M.  Teale,  Clerk." 

The  appellant  admits  that  the  Iwnd  is  tn- 
sufildent  as  a  bond  on  appeal,  but  requests 
that  it  be  allowed  to  file  a  good  and  suffi- 
cient bond  under  the  provisions  of  chapter 
44  of  the  Session  Laws  of  the  regular  ses- 
sion of  the  First  State  Legislature,  1012; 
this  chapter  being  an  act  to  amend  para- 
graph 1508  of  the  Revised  Statutes  of  1001, 
as  follows:  "1508.  (Sec  299).  No  appeal 
shall  be  dismissed  or  the  Judgment  affirmed 
by  reason  of  any  defect  or  informality  of  the 
appeal  bond,  if  the  appellant  shall,  within 
such  time  and  upon  such  terms  as  the  court 
may  direct,  file  a  legal  and  sufficient  appeal 
bond.  When  the  bond,  or  affidavit  in  lieu 
thereof,  provided  in  the  preceding  sections, 
has  been  filed  and  the  previous  require- 
ments of  this  title  have  been  complied  with, 
the  appeal  or  writ  of  error,  as  the  case  may 
be,  shall  be  held  to  be  pertectei."  The  re- 
quirements of  this  chapter  are  very  plain. 
As  a  condition  precedent  to  give  the  relief 
offered  by  thla  amendment  there  must,  of 
course,  be  a  bond  on  appeal.  The  bond  re- 
cited does  not  pnriMrt  to  be  such.  If  a 
bond  on  appeal  be  given  within  the  time 
allowed  by  law  and  there  be  any  defect  or 
informality  In  such  bond,  tiie  appellant  may, 
upon  such  terms  as  the  court  may  direct, 
cure  the  defect  or  informality  by  filing  a 
legal  and  sufficient  appeal  bond.  In  this  case 
there  is  no  trand  On  appeal  at  all,  and,  of 
course,  tills  court  acquired  no  Jurisdiction 
upon  which  to  base  an  order  gtvlng  the  relief 
mentioned  in  the  statute. 

We  think  the  motion  to  dismiss  appeal  is 
well  taken.    Appeal  dismissed. 


a«6  CaL  2JK» 
In  re  THOMSON'S  ESTATE.     (S.  F.  6,235.) 

(Supreme  Coort  of  California.    April  11,  1913. 
Rehearing  Denied  May  10.  1913.) 

1.  Contracts  (|  176*)— CoHsnincTioif— Qxtes- 
TioNs  or  Law  ob  Fact. 

The  construction  of  a  contract  is  always  a 
question  of  law,  whether  arrived  at  from  mere- 
ly reading  the  contract  or  from  the  face  of  the 
contract  aided  by  extrinsic  evidence. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  U  767-770,  917.  956,  979,  1041, 
1097,  1825;  Dec.  Dig.  {  176.*] 

2.  Cohtbacts   (S   91*)— Vammtt— Questions 
fob  Jury — Consioebatiou. 

Whether  a  contract  is  supported  by  a  suf- 
ficient consideration  is  a  question  of  fact. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §  259;  Dec.  Dig.  i  91.*] 


•For  otl>«r  cues  Kse  sama  tO|>io  ana  Boctioa  NUMBKR  in  Dec.  Dig.  ft  Am.  Dig.  Key-No,  S«rlM  ft  Rep'r  Indexes 
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3.  GUABANTY  (8  16*)— CONSIDEBATION  OF  CON- 
TBACT— NeCKSSITT. 

A  contract  of  guaranty,  which  was  not 
made  concurrently  with  the  original  obligation, 
must  be  supporteid  by  an  additional  considera- 
tion. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  §§  14-17 ;  Dec.  Dig.  §  16.*] 

4.  CONTUACTS     (S     73*)— CONSIDEBATION— FOB' 
BEABAMCE. 

While  forbearance  is  a  good  consideration 
for  a  contract,  it  must  be  under  an  agreement 
to  forbear;  mere  forbearance  without  an  agree- 
ment being  insufficient 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §§  326,  327 ;  Dec.  Dig.  $  73.*] 

5.  CONTBACTS  (8   88*)— Consideration- BuB- 
DEN  OF  Peoof. 

A  written  contract  imports  a  consideration 
placing  the  burden  of  showing  want  of  consid- 
eration upon  the  party  asserting  it 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §§  403^05,  407;  Dec.  Dig.  $  88.*] 

6.  Contracts   (§  88*)  —  Consideration   of 
Contract. 

Where  the  consideration  declared  in  a  con- 
tract is  not  negatived  by  evidence,  the  contract 
itself  sufficiently  shows  that  it  is  supported  by 
a  consideration. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §§  403^05,  407;  Dec.  Dig.  §  88.*] 

7.  Executors  and  Administbatobs  (§  221*)- 
Claims  Against  Estam:— Evidence. 

Evidence  in  a  claim  on  a  contract  of  guar- 
anty held  to  sustain  a  finding  that  a  trust  deed 
was  executed  primarily  for  grantor's  personal 
indebtedness,  as  distinguished  from  his  liability 
as  indorser  upon  certain  notes. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §g  901-9031^, 
1858,  1861-18(53.  1865,  1866.  1871-1874,  1876; 
Dec.  Dig.  §  221.*] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Thomas  F.  Graham,  Judge. 

In  the  matter  of  the  Estate  of  Thomas 
Thomson,  deceased.  From  orders  allowing  a 
claim  of  the  Italian-Amerlcau  Bank,  Otto  J. 
Crossfield,  executor,  and  others,  objectors, 
appeal.    Affirmed. 

James  Alva  Watt  and  John  F.  Clute,  both 
of  San  Francisco,  for  appellants.  D.  Freld- 
enrlch,  of  San  Francisco,  for  respondent 

HENSHAW,  J.  Thomas  Thomson  during 
bis  lifetime  bad  given  a  contract  of  guaranty 
to  the  Italian-American  Bank,  by  which  be 
guaranteed  the  payment  of  certain  overdue 
promissory  notes,  executed  by  the  Hilton 
Brick  Company,  a  corporation,  to  and  owned 
by  the  Itnliau-Amerlcan  Bank.  Thomas 
Thom.son  died  testate,  his  will  was  probated, 
uud  his  estate  Is  In  process  of  administra- 
tion. After  due  publication  of  notice  to  cred- 
itors, the  Italian-American  Bank  presented 
to  the  executor  for  allowance  its  verified 
claim  for  the  sum  of  $18,534,  vrith  interest, 
growing  out  of  the  above-mentioned  guaran- 
ty. This  claim  was  allowed  and  approved 
both  by  the  executor  and  by  the  Judge. 
When  the  executor  filed  bis  first  annual  ac- 
count showing  claims  presented  and  allowed. 


certain  heirs  contested  the  allowance  of  the 
claim  of  the  Italian-American  Bank  under 
written  grounds  of  contest,  and  a  hearing 
was  had.  The  contest  asked  that  the  order 
of  the  court  approving  the  claim  of  the  Ital- 
ian-American Bank  be  vacated  and  set  aside 
and  the  claim  disallowed.  On  January  19, 
1911,  the  court  of  Its  own  motion,  after 
the  hearing  of  evidence,  caused  to  be  en- 
tered upon  Its  minutes  an  order  to  the  ef- 
fect that  "the  motion  to  vacate  order  al- 
lowing claim  of  Uallan-American  Bank  de- 
nied." Thereafter,  on  January  25tb,  when 
the  matter  of  the  settlement  of  the  account 
of  the  executor  was  before  the  court,  tbe 
attorney  for  the  contestants,  appellants  here- 
in, asked  leave  "to  file  an  amendment  to  tbe 
opposition  to  the  allowance  of  the  claim  to 
conform  to  the  proofs  already  made,  before 
the  matter  is  finally  disposed  of  by  tbe  en- 
tering of  a  decree."  Leave  was  granted,  and 
amended  exceptions  were  filed  upon  Febru- 
ary 1st.  Thereafter  counsel  for  contestants 
moved  the  court  to  vacate  its  order  of  Jan- 
uary 19th,  and  this  motion  came  on  for  bear- 
ing on  March  24th.  While  that  motion  was 
pending,  counsel  for  contestants  made  anoth- 
er motion  for  leave  to  amend;  this  motion 
asking  for  permission  to  file  "amended  and 
supplemental  exceptions,"  based  upon  tbe 
ground  that  since  the  filing  of  the  original 
and  of  the  amended  exceptions  certain  acts 
and  proceedings  had  been  done  and  taken  by 
the  bank  wtiich  It  was  necessary  for  contest- 
ants to  set  up  In  order  that  the  whole  matter 
might  be  before  the  court.  The  motion  to 
vacate  the  order  of  January  19th  was  denied 
May  25tb.  The  motion  for  leave  to  file  tbe 
"amended  and  supplemental  exceptions"  was 
granted  on  June  2l8t  A  demurrer  was  filed 
to  tbe  amended  supplemental  exceptions,  and 
tlUs  came  on  for  argument  on  August  28tb. 
On  November  6tb  an  order  was  made  sus- 
taining the  demurrer.  Findings  were  tben 
presented  by  counsel  for  the  Italian-Amer- 
ican Bank,  and  objections  were  made  by 
counsel  for  contestants  to  the  court  making 
any  findings,  upon  the  ground  that,  as  the 
court  bad  sustained  the  demurrer  to  tbe 
amended  and  supplemental  exceptions,  tbe 
decision  of  the  court  in  sustaining  tbe  de- 
murrer was  a  decision  of  law,  to  tbe  effect 
that  no  legal  grounds  of  contest  were  shown, 
and  that,  while  a  demurrer  to  such  a  con- 
test Is  not  contemplated  by  law,  nevertheless, 
as  the  contestants  had  been  sent  out  of 
court  upon  demurrer  sustained,  the  court 
was  not  Justified  In  making  findings  of  fact. 
Tbe  proceedings  dragged  untU  finally,  under 
the  insistence  of  counsel  for  appellant,  the 
court  permitted  the  introduction  of  evidence 
covering  the  new  matters  pleaded  in  the 
amended  and  supplemental  exceptions.  Those 
new  matters  were  to  the  effect  that  tbe  Ital- 
ian-American Bank,  under  a  trust  deed  ex- 
ecuted to  trustees  In  Its  behalf,  by  ES.  H. 
Algeltlnger,  had  sold  all  the  remaining  prop- 
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erty  so  held  In  trust,  and  had  applied  the 
proceeds  of  the  sale  to  liquidation  of  the  per- 
sonal Indebtedness  owed  by  E.  H.  Algeltin- 
ger  to  the  bank.  Thereupon  the  court  made 
findings  denying  the  relief  asked  for  by  the 
contest,  and  upon  the  settlement  of  the  ex- 
ecutor's account,  which  settlement  was  made 
with  the  approval  of  the  claim  of  the  Italian- 
American  Bank,  this  appeal  was  taken. 

Certain  additional  and  uncontroverted 
facts  are  that  the  Hilton  Brick  Company,  a 
corporation,  was  indebted  to  the  Italian- 
American  Bank  upon  its  promissory  notes, 
indorsed  by  K  H.  Algeltlnger.  The  first  of 
these  notes  was  executed  in  December,  1905, 
the  last  in  December,  1906.  Algeltlnger  open- 
ed a  personal  account  with  the  bank.  On 
February  5,  1906,  he  executed  a  deed  of 
trust  to  the  bank,  and  a  $25,000  note  which 
declares  upon  Us  face  that  it  is  secured  by 
tms  deed  of  trust.  This  $25,000  note,  it 
manifestly  appears,  was  an  evidence  of  ad- 
vances made  and  to  be  made.  An  amended 
deed  of  trust  was  executed  on  the  14th  day 
of  February,  1906,  and  this  Is  the  deed  of 
trust  which  appears  in  the  record.  It  de- 
clares as  follows:  "Wltnesseth :  Whereas  the 
party  of  the  first  part  (Algeltlnger)  is  Indebted 
in  the  sum  of  twenty-five  hundred  (2,500)  dol- 
lars unto  the  party  of  the  third  part  (the 
bank)  for  moneys  loaned  to  him  by  the  iwirty 
of  the  third  part,  and  is  desirous  of  borrow- 
ing from  the  party  of  the  third  part,  further 
sums  of  money  with  the  privilege  of  making 
payment  on  account,  and  of  reborrowing 
from  time  to  time  additional  sums  of  mon- 
ey or  moneys,  and  of  keeping  and  maintain- 
ing a  running  account  with  the  party  of  the 
third  part,  it  being  understood  that  the  to- 
tal indebtedness  of  the  party  of  the  first  part 
to  the  party  of  the  third  part  on  said  ac- 
count shall  not  at  any  time  exceed  the  sum  of 
twenty-five  thousand  dollars.  Now  for  the 
purpose  of  securing  unto  the  party  of  the 
third  part  all  moneys  now  owing  and  all  in- 
debtedness which  at  any  time  hereafter  and 
until  the  reconveyance  of  the  property  here- 
inafter described  by  the  parties  of  the  sec- 
ond part  (the  trustees)  to  the  party  of  the 
first  part  as  hereinafter  provided  for,  may 
be  owing  by  the  party  of  the  flr.st  part  to 
the  party  of  the  third  part  together  with 
all  interest  due  or  to  grow  due  thereon, 
whether  said  indebtedness  be  evidenced  by 
promissory  note  or  notes,  bills,  or  bills  of 
exchange,  made,  drawn,  accepted  or  indors- 
ed by  the  party  of  tlie  first  part,  or  by  over- 
draft of  his  open  account,  with  the  party  of 
the  third  part,  or  otherwise,  including  all 
renewal  or  renewals  of  promissory  note  or 
notes  evidencing  such  indebtedness  and  in- 
cluding all  and  every  form  of  writing  evi- 
dencing such  indebtedness,  or  any  part  there- 
of;  and  in  furtlier  cou.sideratiou  of  one  dol- 
lar to  him  in  hand  paid  by  the  parties  of 
the  second  part,  the  receipt  of  which  is  here- 
l)y  acknowledged,  the  i)arty  of  the  first  part 
has  granted,  bargained,  sold,  conveyed  and 


confirmed,  and  does  by  these  presents,  grant, 
bargain,  sell,  convey  and  confirm  unto  the 
said  parties  of  the  second  part,  in  Joint  ten- 
ancy, and  to  the  survivor  of  them,  their  suc- 
cessors and  assigns,  all  those  certain  pieces 
or  parcels  of  land  lying  and  being  in  the 
city  and  county  of  San  Francisco,  state  of 
California,  described  as  follows,  to  wit:"  etc. 

On  the  17th  day  of  March,  1908,  while 
Algeltlnger  was  Indebted  to  the  bank  upon 
his  own  notes,  and  was  liable  to  the  bank  as 
an  indorser  upon  the  Hilton  Brick  Compa- 
ny's notes,  Thomas  Thomson  executed  his 
contract  of  guaranty  as  follows:  "Whereas 
the  Italian-American  Bank  is  the  holder  of 
the  several  promissory  notes  executed  and 
delivered  to  it  by  the  Hilton  Brick  Company, 
a  corporation,  which  promissory  notes  are 
numbered,  dated,  payable,  and  are  for  the 
sums  respectively,  as  follows :  [Here  follows 
a  list  of  the  notes  with  their  dates  and 
amounts.]  And  whereas,  said  Italian-Amer- 
ican Bank  has  demanded  payment  of  said 
promissory  notes  and  all  thereof  and  said 
maker,  Hilton  Brick  Company,  has  requested 
said  bank  to  grant  to  them  three  months  fur- 
ther time  for  the  payment  of  the  principal 
and  Interest  of  said  promissory  notes  and  to 
forbear  taking  legal  proceedings  of  any  kind 
for  the  collection  of  said  promissory  notes 
and  of  the  principal  and  Interest  due  and 
unpaid  thereon,  and  said  bank  having  agreed 
to  grant  such  extension  provided  the  pay- 
ment of  said  promissory  note  and  the  princi- 
pal and  Interest  due  and  unpaid  thereon  be 
guaranteed  by  the  undersigned:  Now,  in  con- 
sideration of  the  premises  and  of  the  prom- 
ise and  agreement  of  said  bank  to  grant  unto 
said  maker,  Hilton  Brick  Company,  an  exten- 
sion of  three  months  from  date  for  the  pay- 
ment of  said  promissory  notes  and  the  prin- 
cipal and  Interest  due  and  unpaid  thereon, 
and  to  forbear  taking  any  proceedings  for 
said  period  for  the  enforcement  of  payment, 
the  undersigned  does  hereby  guarantee  unto 
said  Italian-American  Bank,  the  holder  of 
said  promissory  note,  the  payment  thereof, 
and  of  the  principal  and  interest  due  and  un- 
paid thereon,  three  months  from  and  after 
the  date  hereof  and  the  undersigned  prom- 
ises and  agrees  that  if  default  be  made  by 
said  maker,  Hilton  Brick  Company,  in  the 
payment  of  said  promissory  notes  or  any 
part  thereof  at  the  time  last  mentioned,  the 
undersigned  will  pay  the  same  and  the  prin- 
cipal and  Interest  due  and  unpaid  on  all  of 
said  promissory  notes  with  previous  demand, 
three  months  after  the  date  of  this  guar- 
anty." 

Subsequently,  upon  November  6,  1908, 
Thomas  Thomson  executed  a  second  contract 
with  the  bank  as  follows:  "In  consideration 
of  your  extending,  for  a  period  of  five  mouths 
from  date,  the  promissory  notes  to  you  of 
the  Hilton  Brick  Company,  the  payment 
whereof  was  guaranteed  by  me,  which  guar- 
anty is  in  writing  and  dated  March  17,  1008, 
I  herewith  deliver  to  you-  the  -note  of  the 
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San  Pranclsco,  Oakland  &  San  Jose  Consoli- 
dated Railway  Comp&ny  to  the  Thomson 
Bridge  Company  for  twelve  thousand  one 
hundred  twelve  60/100  dollars  (which  note 
la  duly  indortied  over  to  me),  as  collateral  se- 
curity for  my  said  guaranty  to  you  for  the 
payment  of  said  promissory  notes;  and  I 
hereby  authorize  and  empower  you,  upon 
maturity  to  collect  from  said  San  Francisco, 
Oakland  &  San  Jose  Consolidated  Company, 
the  principal  and  Interest  owing  on  said 
promissory  note  and  apply  the  same  on  ac- 
count of  my  said  guaranty." 

Upon  default  of  Algeltinger  to  meet  the  in- 
debtedness directly  owed  by  him  to  the  bank, 
the  trustees  executed  the  trust,  sold  the 
property,  and  applied  the  receipts  from  such 
sales  to  the  extinguishment  of  that  indebted- 
ness. 

Under  these  facts,  the  contention  of  appel- 
lant is  that  the  guaranty  was  void  because 
executed  without  any  consideration;  that,  if 
not  void,  the  proceeds  from  the  sale  of  the 
lands  under  the  trust  deed  were  applicable 
pro  rata  to  the  payment  of  the  Hilton  Brick 
Company  notes  Indorsed  by  Algeltinger ;  and 
that,  as  the  bank  bad  not  made  such  pro 
rata  application,  it  bad  impaired  In  various 
ways  the  rights  and  remedies  of  the  guar- 
antor, who  became  thereby  exonerated  from 
bis  contract  of  guaranty. 

The  preliminary  attack  upon  the  procedure 
in  the  probate  court  has  been  sufficiently  out- 
lined. Whatever  irregularities  attended  it, 
however  inconsistent  it  may  have  been  to 
take  evidence  upon  new  facts  after  sustain- 
ing a  general  demurrer,  forbidding  proof  of 
those  new  facts,  it  still  remains  to  be  said 
that  no  injury  was  worked  to  appellants. 
They  were  permitted  to  present  their  case  in 
full.  And,  concededly,  they  come  before  this 
court  with  a  record  containing  all  of  the  ma- 
terial evidence  which  they  had  to  present 
The  execution  of  these  various  instruments 
is  not  questioned;  the  circumstances  sur- 
rounding their  execution  not  in  dispute.  It 
is  conceded  tliat  the  bank  did  sell  the  Algel- 
tinger property  and  did  apply  the  proceeds 
of  the  sale  to  the  extinguishment  of  Aigeltln- 
ger's  direct  indebtedness.  The  questions 
which  are  presented  are  legal  ones  alone,  in- 
volving the  construction  of  these  contracts. 
The  court  made  a  flndin?  to  the  effect  that 
Thomson's  contract  with  the  Italian-Ameri- 
can Bank  was  entered  into  upon  a  sufiQclent 
consideration.  Appellant  contends  that  this 
is  really  a  conclusion  of  law,  and  that  the 
determination  of  the  scope  and  meaning  of 
a  contract  is  always  a  question  of  law.  Es- 
tate of  Donnellan,  127  Paa  166. 

[.1,2]  It  is  perfectly  true  that  the  con- 
struction of  a  contract,  whether  that  con- 
struction is  to  be  arrived  at  from  a  mere 
reading  of  the  contract  itself  or  from  such 
reading  aided  by  extrinsic  evidence  of  cir- 
cumstances and  the  like,  is  always  a  con- 
struction of  law.  But,  upon  the  other  hand, 
it  is  equally  true  that  whether  ot  not  there 


is  a. sufficient  consideration  to  support  a  con- 
tract is  always  a  question  of  fact.  But,  as 
concerns  the  contract  under  consideration,  it 
is  of  no  consequence  how  the  matter  be  con- 
sidered. Appellants  rely  upon  section  2792 
of  the  Civil  Code. 

[3]  This  contract  of  guaranty,  not  having 
been  entered  into  concurrently  with  the  orig- 
inal obligation,  requires  a  consideration  to 
support  it. 

[4]  Contestants  charge  that  there  was  no 
consideration,  but  offer  no  evidence  upon 
this  point  other  than  that  contained  in  the 
contract  Appellants  further  rely  ui>on  tlie 
Indisputable  proposition  that  while  forbear- 
ance constitutes  a  good  consideration,  that 
forbearance  must  be  under  an  agreemi^nt  to 
forbear,  and  that  mere  forbearance  alone  is 
not  sufficient  Smith  v.  Compton,  6  Cal.  24 ; 
Shadburne  v.  Daly,  76  Cal.  355,  18  Pac.  403. 

[t]  But,  In  support  of  the  view  adopted 
by  the  trial  court,  it  Is  to  be  remembered 
that  a  written  contract  imports  a  considera- 
tion, and  that  the  burden  of  showing  a  want 
of  it  is  upon  the  party  attacking.  Williams 
V.  Hall,  79  Cal.  606,  21  Pac.  965;  Henke  v. 
Eureka,  etc.,  100  Cal.  429,  34  Pac.  1089; 
Rogers  v.  Schulenburg,  111  Cal.  281,  43  Paa 
899.  Moreover,  there  is  no  question  about 
the  forbearance,  and  the  first  contract  of 
guaranty  declares  that  that  forbearance  was 
under  agreement 

[6]  The  consideration  thus  declared  to  ex- 
ist in  this  contract  Is  not  overcome  by  evi- 
dence, and  the  contract  itself  stands  as  an 
exponent  of  the  facts  set  forth  in  it  Car- 
penter V.  thinners,  108  Cal.  362,  41  Pac.  473. 

[7]  Equally  do  we  think  the  court  was 
Justified  in  Its  conclusion  and  determination 
that  the  Algeltinger  trust  deed  was  given 
primarily  for  Algeltlnger's  direct  personal  in- 
debtedness, as  distinguished  from  his  con- 
tingent liability  upon  the  nUton  Brick  Com- 
pany notes.  The  circumstances  of  the  trans- 
action, as  well  as  the  internal  evidence  ot 
the  trust  deed  itself,  all  bear  witness  to  this. 
It  was  Algeltlnger's  personal  account  which 
he  was  thus  securing.  It  was  the  Algeltinger 
$25,000  note  which  bore  upon  its  face  the 
declaration  that  it  was  secured  by  the  trust 
deed.  And  while  it  may  be  conceded  that  the 
terms  of  the  trust  deed  are  broad  enough 
to  include  the  contingent  liability  of  Algeltin- 
ger upon  the  Hilton  Brick  Company  note,  yet 
It  Is  not  without  significance  that  there  is 
no  express  mention  made  ot  that  liability, 
whereas  there  are  many  declarations  as  to 
the  immediate  and  primary  purpose  of  the 
trust  deed,  namely,  that  It  was  to  secure 
the  personal  liability  that  might  arise  under 
his  commercial  account 

Such  being  the  meaning  of  the  trust  deed, 
it  follows  that  the  Italian-American  Bank 
was  Justified  in  making  first  application  of 
the  proceeds  of  the  trust  property  to  the  ex- 
tinguishment of  Algeltlnger's  personal  debt 
And  herein  it  is  to  be  borne  in  mind  that 
Thomson  was  not  guarauteelng  Algeltlnger's 
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personal  debt,  but  was  guaranteeing  the  debt 
of  the  Hilton  Brick  Company,  upon  whose 
notes  Aigeltiuger  was  merely  an  indorser. 

The*  orders  appealed  from  are  therefore 
aflBrmed. 

We  concur;   MBa-VIN,  J.;  LOBIQAN,  J. 


BBCKWCTH  T.  SHSLDON  et  aL 

(Sac.  1,980.) 

(Supreme  Court  of  California:    April  16,  1913.) 

1.  Novation  (S  4*)— What  CoNsxiTaTEs. 

Under  Civ.  Code,  §  1531,  providing  that  a 
novation  may  be  made  by  the  sutiatitutioii  of  a 
new  (ibligation  between  the  same  parties  with 
intent  to  e.xtinguiBh  the  old  dbUsation,  an  agree- 
ment made  by  plaiutiff's  intestate  with  defend- 
ants, whereby  a  former  contract  was  rescinded 
and  anmuiliHl,  a  new  contract  being  substituted, 
constitutes  a  valid  novation,  wholly  extinguish- 
ing the  first  contract. 

[Ed.  Note. — For  other  cases,  see  Novation, 
Cent  Dig.  $  4 ;  l>ec.  Dig.  §  4,»] 

2.  Novation  (§  10*)— Eptect. 

Where  the  parties  effect  a  complete  nova- 
tion, extinguishing  the  original  contract,  the 
failure  of  one  of  tbe  parties  to  perform  the  new 
contract  will  not  revive  the  original  one  upofa 
any  theory  of  rescission,  bo  as  to  permit  the 
injured  party  to  sue  on  the  first  obligation. 

[Ejd.  Note.— For  other  cases,  see  Novation, 
Cent  Dig.  «  10;  Dec.  Dig.  S  10.*] 

3.  CONTKACTS   (S    260*)— HBSCIflSION— KlOHT. 

A  party  cannot  rescind  a  contract  where 
the  rights  of  Others  have  Intervened,  and  cir- 
cumstances have  so  chaused  that  the  rescission 
cannot  be  made  without  injury  to  those  parties ; 
conse<]uently  a  contract  whereby  plaintiff's  in- 
testate transferred  bis  water  rights  to  defend- 
ants and  to  a  corporation  duly  organized  by 
them  cannot  be  rescinded  where  the  corporation, 
whose  stock  was  sold  to  third  persons,  upend- 
ed large  sums  of  money  in  improving  the  ap- 
propriations, and  perfecting  them. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §  1205;  Dec.  Dig.  §  2C9.*] 

4.  Contracts  fS  2ti5*)—UKStrssi0N— Right. 

Where  plaintiff's  intestate  transferred  his 
water  riu'hts  to  defendants,  who  expended  large 
sums  of  money  in  perfecting  them  and  building 
an  irrigation  system,  i)laintiif  cannot  rescind 
tlie  contract;  it  being  impossible  to  place  de- 
.fendants  in  statu  quo. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
,C«nt,  Dig.  S  1187;  Dec.  Dig,  i  265.*! 

Department  Z.  Appeal  from  Superior 
Court,  Yolo  Cotmty;   M.  T.  Dooling,  Judge. 

Action  by  fi,  De  La  Beckwlth,  as  adminis- 
trator •  of  Byron  D,  Beckwlth,  deceased, 
against  Wlllard  M.  Sheldon  and  others.  From 
a  Judgment  for  Insufficient  relief,  plaintiff 
appeals.     Affirmed. 

4-  L.  Shljin,  J.  \yr.  Dorscv,  and  R,  M.  F. 
Boto^  all  of  San  Francisco,  E.  M.  Weyand,  of 
•Colusa,  S.  C.  Denson,  of  San  Fraudsco,  and 
A,  C.  Uuston,  of  .Woodland,  for  appellant. 
Frank  Freeman,, of  WlUow,  Frank  H.  Gould, 
<»f  San  Francisco,  Frank  li.  Short,  qf  Fresno, 
and  p.  W.  Thomas,  of  Woodland,  for  re- 
.spondents. 


HENSHAW,  J.  This  Is  an  appeal  upon  the 
Judgment  roll,  appellant  Insisting  that  under 
the  findings  made  by  the  court  be  is  entitled 
to  other  and  greater  relief  than  that  which 
the  court  awarded  him.  This  la  a  second  ap- 
peal. The  first  will  be  found  reported  In 
Beckwlth  v.  Sheldon  et  al.,  154  Cal.  393,  97 
Pac.  867.  The  decision  upon  the  former  ap- 
peal was  in  favor  of  the  defendants,  and  it 
was  reversed  principally  for  the  reason  that 
certain  material  findings  of  fact  were  held 
to  be  contrary  to  and  unsupported  by  the 
evidence,  and  herein  especially  the  finding  of 
fact  that  confidential  relations  did  not  exist 
between  Beckwlth,  Sheldon,  and  Schuyler. 
In  this,  his  fourth  amended  complaint,  which 
Is  very  voluminous,  plaintl  CT  sets  up  all  bis 
intestate's  dealings,  transactions,  and  con- 
tracts with  Sheldon  and,  Schuyler  and  the 
corporations,  named  as  parties  defendant, 
charging  as  to  the  latter  that  one  and  all 
they  took  with  notice  of  plaintiffs  rights  and 
equities.  We  need  not  at  this  time  detail 
all  the  allegations  of  the  complaint  Such  of 
them  as  are  necessary  for  this  consideration 
will  be  set  forth  In  their  proper  places.  It 
Is  sufficient  now  to  state  that  the  complaint 
hi  effect  charges  that  every  one  of  these 
transactions  and  contracts  were  fraudulently 
conceived  by  Sheldon  aind  Schuyler  and 
fraudulently  entered  intp  for  the  purpose  of 
defrauding  Beckwlth  of  his  rights.  What 
those  rights  are,  as  plaintiff  and  an>ellant 
conceives  them  to  be,  is  evidenced  by  the 
prayer  of  the  complaint,  which  asks  that  It 
be  adjudged  not  only  "that  all  property  and 
rights  conveyed  by  deed  from  plaintiff  to 
Wlllard  M.  Sheldon  and  J.  D.  Schuyler"  be 
decreed  to  be  held  in  trust  by  the  present 
owners  for  the  benefit  of  Beckwlth,  but  that 
"all  other  property,  rights,  and  contracts  ac- 
quired by  defendants  or  any  of  them  in  pur- 
suance of  the  promotion  of  said  irrigation 
system  and  enterprises  and  all  profits  there- 
of" be  held  under  the  same  trust  And, 
further,  that  "plaintiff.be  substituted  to  the 
rights,  property,  and  contracts  of  the  Central 
Canal  &  Irrigation  Company  (the  main  cor- 
poration), and,  as  well,  to  all  the  "rights, 
properties  and  contracts  of  the  defendant 
Sacramento  Valley  Irrigation  Company,  Sac- 
ramento Valley  West  Side  Irrigation  Com- 
pany, and,  the  American  V/ater  Works  & 
Guarantee  Company."  Finally-,  and  In  addi- 
tion to  aU  this,  that  plaintiff  recover  $50,000 
as  compensatory  damages  find  $5,000  ,in  addi- 
tion as  punitive  damages.  There  is  the  usual 
prayer  ror  "other  and  further  relief." 

In  1901  Byron  D.  Beckwlth,  whose  person- 
al representatlye  is  the  plaintiff  hero,,  con- 
ceived the  project  of  making  large  diversions 
of  water  from  the  Sacramento  river  for  irri- 
gating purposes.  He  Oieeded  financial  assist- 
ance and  entered  Into  aq  agreement  with 
Sheldon  and  Schuyler,  uoder  .which  he  con- 
veyed to  them  all  the.pcop«)rty  rights  that  he 
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had  acquired  In  connection  with  his  scheme 
and  was  to  receive  from  them  |10,000  and 
one-third  of  the  capital  stock  of  a  corporation 
to  be  formed,  with  a  capital  stock  of  a  mil- 
lion dollars.  This  capital  stock  he,  in  turn, 
agreed  to  sell  to  Schuyler  and  Sheldon,  or 
their  assigns,  for  $75,000  cash,  or  for  that 
amount  of  the  bonds  of  the  corporation  to  be 
formed,  the  bond  issue  not  to  exceed  a  mil- 
lion dollars,  and  the  price  to  be  the  market 
price  of  the  bonds  at  the  time  of  the  sale  and 
purchase  of  his  stock.  This  contract  was 
entered  into  on  the  20th  day  of  September, 
1902.  Thereafter  a  later  agreement  was 
entered  into  on  April  8,  1903.  This  agree- 
ment declared  in  terms  that  the  agreement  of 
September  20,  1902,  was  "rescinded,  canceled 
and  annulled,"  In  consideration  of  which 
rescission,  cancellation,  and  annulment  "and 
of  other  good  and  sufficient  considerations, 
including  a  conveyance  by  said  party  of  the 
first  part  (Beckwith)  to  the  parties  of  the 
second  part  (Sheldon  and  Schuyler)  or  to  the 
said  corporation  hereinafter  agreed  to  be  or- 
ganized, the  parties  of  the  second  part  here- 
by agree  and  promise  that  they  will,  with  all 
convenient  dispatch,  proceed  to  the  organiza- 
tion of  a  corporation  under  the  laws  of  Cali- 
fornia to  be  named  'Sacramento  Canal  Com- 
pany' with  a  capitalization  of  one  million 
dollars."  It  was  then  provided  that  to  this 
corporation  should  6e  conveyed  all  the  water 
rights,  rights  of  way,  "and  all  other  things 
held  by  the  party  of  the  first  part  and  parties 
of  the  second  part  or  in  their  Interest,  con- 
nected with  the  said  canal  scheme,"  and, 
finally,  that  the  parties  of  the  second  part 
undertook  that  Beckwith  should  receive 
bonds  of  the  corporation  in  the  sum  of 
$50,000,  the  total  bond  Issue  of  the  corpora- 
tion not  to  exceed  $1,000,000,  and  the  bonds 
to  bear  a  rate  of  interest  of  5  or  6  per  cent., 
"which  shall  be  in  full  extinguishment  and 
payment  of  all  rights  and  demands  of  the 
party  of  the  first  part  upon  the  said  corpora- 
tion, or  upon  the  parties  of  the  second  part, 
or  upon  the  property  or  rights  so  to  be  con- 
veyed to  the  said  corporation."  Through  no 
fault  of  defendants  the  Sacramento  Canal 
Company  was  not  organized  as  a  corporation. 
There  was  in  existence  a  corporation  known 
as  Central  Oanal  &  Irrigation  Company 
which  the  court  finds  was,  "with  the  excep- 
tion of  its  name,  identical  with  the  corpora- 
tion provided  for"  in  the  contract  This  cor- 
poration was  accepted  as  a  substitute  for  the 
Sacramento  Canal  Company,  and  to  it  were 
conveyed  all  of  the  rights  and  properties  con- 
templated to  be  conveyed  to  the  Sacramento 
Canal  Company.  The  Central  Canal  &  Irri- 
gation Company  refused  to  deliver  to  Beck- 
with, after  demand,  the  $50,000  worth  of 
bonds  contemplated  by  the  contract.  The 
refusal  was  based  upon  the  following  facts, 
as  stated  In  the  answer:  That  Beckwith  had 
represented  to  his  associates  that  he  had 
means  whereby  he  could  secure  all  the  neces- 


sary rights  of  way  for  the  construction  of  the 
canal  without  cost,  and  that  Beckwith  did  not 
have  such  means  and  did  not  so  secure  these 
rights  of  way.  The  court  finds.  In  accordance 
with  this  allegation,  "that  the  said  tights  of 
way  were  afterward  purchased  by  said  de- 
fendant Central  Canal  &  Irrigation  Company 
at  a  very  large  cost,"  but  finds,  further,  "that 
Sheldon  and  Schuyler  were  not  misled  by  said 
misrepresentations."  This  finding,  then,  is  a 
declaration  that  Beckwith  did  misrepresent 
to  his  associates  what  he  could  and  would  do, 
bnt  that  no  charge  of  fraud  could  be  predi- 
cated thereon  and  no  assertion  of  a  failure 
of  consideration,  by  reason  of  the  fact  that 
the  associates  were  not  misled,  and.  that 
there  were  other  considerations  sufficient  to 
support  the  agreement.  It  should  be  added 
that  every  allegation  of  fraud  and  every 
Intimation  of  fraud  charged  and  impnted  lu 
the  complaint  against  the  defendants  is  nega- 
tived and  repudiated  by  the  findings. 

[1 , 2]  The  court's  conclusions  of  law  and 
Judgment  decreed  to  plaintifT  the  bonds  of 
the  Central  Canal  &  Irrigation  Company  In 
accordance  with  the  terms  of  the  contract 
hereinabove  set  forth,  with  accrued  interest 
thereon.  This  Judgment  plaintiff  repudiates. 
Insisting  that  he  Is  suing  to  have  declared 
and  enforced  a  trust  as  evidenced  by  his 
pleading  and  the  prayer  of  his  comiRaint, 
and  that  the  court  has  given  him,  in  effect, 
a  lien  for  a  monetary  Judgment,  which  he 
has  not  asked,  and  which  is  without  the 
issues  of  the  action.  He  bases  his  contention 
upon  the  argument  that,  by  the  failure  of  the 
defendants  to  comply  with  the  contract  of 
April,  1903,  the  option  was  open  to  his  Intes- 
tate to  rescind  It  and  he  did  rescind  It;  that 
this  rescission  revived  the  previous  contract 
of  September,  1902,  by  which  he  was  entitled 
to  one-third  of  the  stock  of  the  corporation; 
and  that  he  Is  therefore  suing  to  enforce  his 
rights  under  the  latter  agreement. 

But  there  are  two  completely  satisfactory 
answers  to  appellant's  contention.  The  first 
of  these  Is  that  by  the  substitution  of  the 
contract  of  April,  1903,  for  the  contract  of 
September,  1902,  the  latter  determining  aU 
rights  and  covering  the  whole  subject-matter 
of  the  former,  a  novation  resulted,  and  that 
through  this  novation,  by  the  very  terms  of 
the  1903  contract  declaring  the  agreement  of 
1902  to  be  rescinded,  canceled  and  annulled, 
as  well  as  by  operation  of  law  (Civ.  Code, 
{  1531,  subd.  1),  the  earlier  agreement  was 
extinguished.  And  this  extinguishment  does 
uot  mean  that  the  earlier  contract  was  held 
in  abeyance  or  in  suspense.  It  does  not 
mean  that  it  could  be  revived  npon  a  mere 
failure  to  perform  the  new  obligation.  It 
means  that  it  was  canceled  and  obliterated 
as  completely  as  though  It  had  never  had 
existence.  It  means  that  saving  in  the  ex- 
ceptional cases  which  are  Indicated  by  sec- 
tion 1533  of  the  Code,  and  of  which  this  is 
uot  one,  all  rights  are  to  be  measured  and 
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determined  under  the  new  substituted  obliga- 
tion as  completely  as  though  it  had  never 
been  preceded  by  an  earlier  contract.  It 
matters  not,  as  has  been  said,  that  the  new 
agreement  is  itself  executory.  Indeed,  gener- 
ally speaking,  all  the  cases  arise  when  the 
substituted  agreement  Is  executory,  for,  if 
executed,  there  could  seldom  or  never  be 
cause  of  complaint  or  ground  of  action.  The 
courts  have  felt  themselves  compelled  to  looli 
no  further  than  to  determine  whether  a  nova- 
tion has  taken  place;  or,  in  other  words, 
whether  the  new  contract  was  entered  into 
without  fraud  and  with  an  agreement  of 
minds  that  it  was  to  be  substituted  for  the 
existing  obligation.  When  that  point  has 
been  reached,  they  have  found  no  difficulty 
in  declaring  that  the  rights  of  parties  to  the 
agreement  are  to  be  governed  by  the  new 
contract  alone,  and  that  a  failure  to  perform 
does  not,  ander  any  theory  of  rescission  or 
revivor,  operate  to  breathe  new  life  into  the 
dead  and  extinguished  obligation.  Spier  v. 
Hyde,  78  App.  Div.  151,  79  N.  Y.  Supp.  702; 
Morehouse  v.  Bank,  98  N.  Y.  503;  Kromer 
▼.  Helm,  75  N.  Y.  576.  31  Am.  Rep.  491;  Dean 
V.  Skiff,  128  Mass.  174;  Huggins  v.  Safford, 
87  Mo.  App.  469;  Howard  v.  Scott,  08  Mo. 
App.  509,  72  S.  W.  709;  Oakley  v.  Ballard 
et  al.,  18  Fed.  Cas.  515. 

[8,4]  The  second  and  equally  satisfying 
reason  Is  that  this  action  presents  facts  and 
features  whidi  would  make  it  to  the  last 
degree  Inequitable  to  decree  a  rescission  and 
a  revivor  of  the  1902  contract.  It  is,  of 
course,  fundamental  that,  where  the  rights  of 
others  have  Intervened  and  circumstances 
have  so  far  changed  that  rescission  may  not 
be  decreed  without  Injury  to  those  parties 
and  their  rights,  rescission  will  be  denied  and 
the  complaining  party  left  to  his  other  reme- 
dies. Meyers  v.  Merillion,  118  Cal.  352,  50 
Pac.  662.  Equally  is  it  fundamental  that 
upon  rescission  the  other  party  must  be 
restored  to  the  condition  he  was  in  when  the 
contract  was  made,  or,  in  other  words,  as  a 
condition  of  rescission  the  rescinding  party 
must  first  place  the  other  in  statu  quo.  2 
Warvllle  on  Vendors  (2d  Ed.)  p.  1028;  Cleary 
V.  Polger,  84  Cal.  316,  24  Pac.  280, 18  Am.  St. 
Rep.  187;  Drew  v;  Pedlar,  87  Cal.  443,  25 
Pac.  749,  22  Am.  St.  Rep.  257;  Phelps  v. 
Brown,  95  Cal.  572,  30  Pac.  774;  Fountain  v. 
Seml-Troplcal  L.  &  W.  Co.,  99  Cal.  683,  34 
Pac.  497;  Chitty,  Contracts,  p.  722;  9  Cyc. 
437;  3  Am.  &  Eng.  Eucy.  of  Law,  931;  Snow 
V.  Alley,  144  Mass.  546,  11  N.  E.  764,  59  Am. 
Rep.  119.  When  consideration  Is  paid  to  the 
nature  of  the  rights  which  Beckwlth  conveyed 
to  his  associates  and  which  were  by  them  con- 
veyed to  the  Central  Canal  &  Irrigation  Com- 
pany; that  these  rights  were  principally  rights 
arising  under  notices  of  appropriation  of 
waters;  that  to  perfect  these  rights  a  vast 
amount  of  labor  was  required  as  well  as  the 
acquisition  of  other  rights  of  way,  canals 


and  ditches;  that  Beckwlth  himself,  having 
Insufficient  means,  was  not  prosecuting  the 
work  up  to  the  measure  required  by  the  law 
for  the  perfection  of  his  rights  under  his 
notices  of  location;  that  the  corporation  ex- 
pended large  sums  of  money  to  perfect  these 
rights,  and  to  secure  other  properties  neces- 
sary for  the  development  of  its  Irrigating  sys- 
tem; that  the  rights  of  Innocent  stockholders 
and  bondholders  have  Intervened;  that  all  the 
transactions  between  these  parties  are  found 
to  have  been  without  fraud;  and  that  the  sin- 
gle legal  result  is  that  the  corporation  did  not 
give  Its  bonds  to  Beckwlth  under  the  belief 
declared  by  the  court's  findings  to  have  been 
mistakenly  held,  namely,  that  Beckwlth  had 
parted  with  no,  or  an  Inadequate,  considera- 
tion for  them ;  and,  finally,  that  under  the 
agreement  of  1903  Beckwlth  has  fairly  and 
advisedly  put  a  full  value  upon  everything 
with  which  he  parted — It  requires,  we  think, 
no  comment  upon  this  recital  to  show  that 
when  the  court  gave  him  that,  It  gave  him 
everything  to  which  he  was  entitled. 

For  these  reasons,  the  Judgment  appealed 
from  is  affirmed. 

We  concur:  LORIGAN,  J.;  MELVIN,  J. 


YOUNG  V.  BENTON.     (Civ.  l,OTi.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   March  0,  1913.    Reheating  De- 
nied by  Supreme  Court  May  5,  1913.) 

1.  Novation  (S  1*)— Requisites. 

The  requisites  of  a  novation  are  a  previoas 
valid  obligation,  an  agreement  of  all  the  par- 
ties to  a  new  contract,  the  extinguishment  of 
the  old  Obligation,  and  the  validity  ot  the  new 
one. 

I  Ed.  Note. — For  other  cases,  see  Novation, 
Cent  Dig.  |  1 ;   Dec.  Dig.  §  l.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4848-4851 ;   vol.  8,  p,  7733.] 

2.  Novation  (§  11»)— Actions— Complaint. 

A  complaint  which  alleges  that  a  corpora- 
tion was  indebted  to  plaintiff  on  a  note,  that 
after  the  maturity  of  the  note  the  corporation 
transferred  all  its  property  to  defendant,  who 
assumed  the  existing  obligations  of  the  corpora- 
tion, and  that  immediately  thereafter  plaintiff 
released  the  corporation  from  liability  and  ac- 
cepted the  agreement  of  defendant  in  lieu  there- 
of, states  a  cause  of  action  on  the  theory  of  a 
novation  within  Civ.  Code,  {  1531,  subd.  2, 
though  it  may  be  construed  as  stating  a  cause 
of  action  within  section  1559,  on  a  contract  for 
the  benefit  of  third  persons. 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent.  Dig.  i  11 ;   Dec.  Dig.  §  ll.»J 

3.  Appeai.  and   Ebrob  (§   1040*)— Harmless 

ERROB— EBROPfEOUS  RULINQS  ON  PLEADINGS. 

The  error  in  overruling  a  demurrer  to  a 
complaint  on  the  ground  of  uncertainty  as  to 
its  allegations  is  not  prejudicial  to  defendant 
who  was  not  misled;  and  a  judgment  for  plain- 
tiff rendered  after  a  trial  on  the  merits  will  not 
be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4089-4105;  Dec.  Dig.  S 
1040.*] 
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4.  XovATioN  {§  12*)  —  Actions  —  Pbeviocs 
Vaud  Obligation— Evidence. 

In  an  action  founded  on  the  theory  of  a 
novation,  evidence  held  to  show  a  prior  valid 
obligation  constituting  one  of  the  essential 
requisites  of  a  novation. 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent.  Dig.  S  12;  Dec.  Dig.  {  12.*] 

5.  Novation    (g    2*)— Actions— Aobeement— 

CONBTBUCTION. 

An  agreement  by  a.  transferee  of  all  the 
property  of  a  corporation  "to  assume  any  and 
all  existing  obligations  •  •  •  of  the  company 
as  shown  by  its  books  and  to  discharge  the  cor- 
poration from  liability  thereon"  embraces  a  note 
given  by  the  corporation  as  shown  in  the  book 
of  minutes,  and  in  the  book  of  notes  and  bills 
payable. 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent.  Dig.  {  2;   Dec.  Dig.  S  2.*] 

6.  Novation  (§  12*)  —  Actions  —  Evidence — 
bufpicienct. 

In  an  action  founded  on  the  theory  of  a 
novatioi),  whereby  defendant,  obtaining  the 
property  of  a  debtor,  agreed  to  pay  plaintiff  a 
debt  due  him  from  the  dr'btor,  evidence  held  to 
support  ft  finding  that  after  the  execution  of 
the  agreement  plaintiff  released  bis  debtor,  and 
accepted  the  agreement  of  defendant  in  lieu 
thereof. 

[Ed.  Note. — ^Tor  other  cases,  see  Novation, 
Cent.  Dig.  {  12;   Dec  Dig.  i  IZ*] 

7.  Novation  (J  12*)  —  Actions  —  Evidence — 

ADinSSIBILITT.  .    ' 

In  an  action  founded  on  the  theory  of  a. 
novation  based  on  defendant  obtaining  the  prop- 
erty of  a  debtor,  agreeing  to  pay  his  debts,  the 
agreement  binding  defendant  to  pay  the  debts 
and  the  conveyance  by  the  debtor  to  defendant 
of  bis  property  was  admissible  as  constituting 
the  basis  for  the  novation. 

{Ed.  Note.— For  other  cases,  see  Novation, 
Cent.  Dig.  |  12 ;   Dec  Dig.  |  12.*] 

8.  Appeal  and  Ebrob   (8  1064*)— Hakmlesb 
Ebrob — Ebronegus  Ruling  on  Evidence. 

Where  evidence  was  admissible  for  specified 
purposes,  the  refusal  of  the  court  to  state  for 
what  purpose  it  admitted  the  evidence  was  not 
prejudicial,  for  the  court  on  appeal  will  assume 
that  the  trial  court  considered  the  evidence  only 
for  a  competent  and  relevant  purpose. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  «i  4185,  4188;  Dec.  Dig.  i 
1054.*] 

9.  Evidence  (li  314*)— Ueabsat  Evidence. 

In  an  action  on  a  novation,  evidence  that 
plaintiff,  in  the  absence  of  defendant,  stated 
that  he  was  willing  to  accept  defendant  in  lieti 
of  his  debtor,  was  admissible,  and  was  not  hear- 
say as  against  defendant. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  Si  1108-1173;   Dec.  Dig.  g  314.*] 

10.  Appeal  and  Eeror  (g  1047*)— Harmless 
Error— Failure  to  Rule  on  Evidence. 

The  error,  if  any,  in  failing  to  rule  on  a 
motion  to  strike  out  evidence,  is  without  preju- 
dice to  the  party  complaining,  where  the  ruling 
should  have  been  adverse  to  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  gg  4132,  4133,  414tt-4162; 
Dec  Dig.  g  1047.*] 

Appeal  from  Superior  Court,  Shasta  Coun- 
ty; J.  E.  Barber,  Jij4ge. 

Action  by  James  Young  against  T.  H.  Ben- 
ton. From  a  Judfi^nient  fot"  plaintiff,  def6nd- 
flnt  appeals.    Affirmed. 


Bnsh  &  Ball,  of  Redding,  for  appellant. 
Charles  H.  Braynard,  of  Bedding,  for  re- 
spondent. 

BURNEICT,  J.  Tbe  complaint  is  framed 
upon  the  theory  of  a  novation.  It  appears 
therein  that  on  the  19th  day  of  December, 
1804,  tbe  Redding  &  Big  Bend  Lumber  Com- 
pany, a  corporation  having  its  principal 
place  of  business  in  Redding,  Shasta  county, 
executed  and  delivered  to  plaintiff  its  prom- 
issory note  for  $3,500,  payable  one  year  after 
date,  with  interest  at  9  per  cent  per  annum ; 
that  on  April  .24,  1908,  the  defendant  agreed 
in  writing  with  Herbert  Baas,  J.  H.  Buick, 
and  M.  Wengler,  the  owners  of  more  tlian 
two-thirds  of  the  capital  stock  of  said  corpo- 
ration, providing  among  other  things,  tliat 
the  corporation  was  to  transfer  all  its  prop- 
erty of  whatever  kind  to  Benton,  and  tbe 
latter  "to  assume  any  and  all  valid  and  ex- 
isting obligations  and  indebtedness  of  tbe 
company,  as  shown  by  its  books,  and  to  dis- 
charge tlie  corporation  from  liability  there- 
on"; that  at  the  time  of  said  agreement 
there  was  due  plaintiff  on  said  note,  of  the 
principal,  the  sum  of  |2,500,  and  interest 
thereon  from  January  6^  1908;  that  this  was 
a  valid  and  existing  obligation  of  the  cor])ora- 
tion  to  platntlfT,  and  so  shown  by  and  from 
its  books;  that  immediately  after  the  execu- 
tion of  said  agreement  of  April  24th  plaintiff 
released  and  discharged  said  coriwration 
from  all  Uability  growing  out  of  said  indebt- 
edness and  accepted  the  substitution  and 
agreement  of  defendant  in  lieu  thereof;  that 
on  the  15th  day  of  May,  1906,  said  corpora- 
tion transferred  and  assigned  all  of  its  prop- 
erty to  said  Benton  pursuant  to  its  by-lawa 
and  said  written  agreement  of  April  24th; 
tliat  all  the  terms  and  conditions  of  said 
agreement,  which  were  the  consideration  for 
the  signature  of  said  T.  H.  Benton  thereto 
and  for  his  written  promise  therein  contiiin- 
ed,  were  duly  and  fully  performed  and  exe- 
cuted by  all  the  parties  thereto. 

The  foregoing  facts  are  set  forth  in  legal 
and  appropriate  phraseology  and  they  man- 
ifestly constitute  tbe  essential  elements  of 
a  novation  as  contemplated  by  tbe  Code  (Civ. 
Code,  g  1531,  sub.  2)  and  the  authorities. 

[1]  Novation,  strictly  speaking,  implies 
four  essential  requisites:  (1)  A.  pre%ious 
valid  obligation;  (2)  the  agreement  of  all 
the  parties  to  the  new  contract;  (3)  the  ex- 
tinguishment of  the  old  contract;  and  (4)  the 
validity  of  the  new  one.    29  Cyc.  1130. 

[2]  Plaintiff,  indeed,  going  beyond  the  re- 
quirement of  a  good  pleading  for  novation, 
alleged  that  he  "is  now  the  lawful  owner 
and  bolder '  of  the  said  promissory  note, 
made,  executed  and  delivered  to  said  plain- 
tiff as  aforesaid."  This  gave  rise  to  a  spe- 
cial demurrer  on  the  ground  "that  it  cannot 
be  ascertained  therefrom  whether  or  not 
plaintiff  is  suing  upon  the  liability  allej^red 


*For  other  ca^ea  sea  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Inde 


Digitized  by 


Google 


Cal.) 


TOUNG  T.  BENTON 


1053 


to  have  been  Incurred  by  reason  of  the  prom- 
issory note  set  forth  in  said  amended  com- 
plaint, or  upon  a  liability  created  by  reason 
of  any  agreement  made  or  entered  into  by 
the  defendant  with  the  plaintiff,  or  with  the 
Re<lding  &  Big  Bend  Lumber  Company." 
Manifestly,  upon  the  theory  of  a  novation, 
the  promLssory  note  Is  not  the  basis  of  de- 
fendant's obligation.  Said  theory  Involves, 
as  we  have  seen,  an  entirely  new  contract, 
and  the  note  is  of  significance  only  as  the 
measure  of  that  obligation.  The  allegation 
in  reference  to  the  note  in  connection  with 
the  other  averments  of  the  complaint  might 
be  construed  as  the  exemplification  of  the 
condition  contemplated  by  section  1559  of 
the  Civil  Code  providing  for  the  enforce- 
ment of  contracts  made  expressly  for  the 
benefit  of  third  persons. 

[3]  There  is  thus  some  plausibility  in  the 
claim  of  uncertainty  as  to  the  theory  upon 
which  the  complaint  was  framed,  but  it  is 
entirely  clear  that  appellant  was  not  misled 
nor  prejudiced  thereby;  and,  it  we  assume 
that  the  ruling  was  erroneous  as  to  the  de- 
murrer, the  case  should  not  be  reversed  aft- 
er a  full  trial  upon  its  merits.  Indeed,  ap- 
pellant seemed  to  be  in  no  uncertainty  as  to 
the  grounds  upon  which  the  action  was  bas- 
ed, for  during  the  trial  he  stated:  "Now, 
the  only  thing  before  the  court  under  the  is- 
inies  raised  by  the  pleadings  in  this  case 
is  as  to  whether  or  not  the  Redding  &  Big 
Bend  Lumber  Company  owed  to  the  plaintiff, 
Young,  a  certain  sum  of  money;  if  at  a 
certain  time  T.  H.  Benton  agreed  to  pay  that 
particular  amount;  and,  if,  at  that  i>articu- 
lar  time,  the  plaintiff.  Young,  accepted  Ben- 
ton and  released  the  Redding  &  Big  Bend 
Lumber  Company  from  their  liability.  Now 
these  are  the  material  points  in  a  novation 
and  they  have  been  pleaded,  and  properly 
and  fully  pleaded,  constituting  a  novation  in 
this  case."  And  it  may  be  said  that  upon 
this  theory  the  case  was  tried.  It  Is  true  that 
plaintiff  retained  in  his  possession  the  note 
which  he  had  received  from  the  corporation, 
bnt  his  explanation  of  this  circumstance 
obliterated  any  apparent  inconsistency  in  his 
position.  In  view  of  the  record,  it  is  rather 
strange  that  appellant  should  gravely  and 
seriously  question  the  sufficiency  of  the  evi- 
dence to  support  certain  material  findings  of 
the  court.  They  are  all  amply  supported, 
as  a  careful  reading  of  the  whole  transcript 
has  disclosed.  Bach  is  upheld  by  the  testi- 
mony of  more  than  one  witness,  while  the 
documentary  evidence  as  well  as  the  testi- 
mony of  several  witnesses  constitute  the 
sure  foundation  for  some  of  the  challenged 
findings. 

In  consequence  of  the  earnest  contention 
of  appellant,  it  seems  advisable,  however,  at 
the  risk  of  prolixity,  to  exhibit  some  of  this 
evidence.  I 

t4]  1.  That  the  corporation  was  indebted  ; 
to   plaintiff   on   its   promissory    note   there  i 


can  be  no  kind  of  controversy.  It  purjiorted 
to  be  the  note  of  the  corporation  for  $3,500, 
properly  signed  by  its  president  and  attested 
by  its  secretary,  dated  December  19,  1004, 
and  payable  to  the  order  of  plaintiff  and 
carrying  the  Indorsements  of  $1,000  paid  on 
account  of  the  principal  and  of  interest  to 
January  1,  1908.  The  check  of  plaintiff  for 
$3,500,  dated  on  said  December  19, 1904,  pay- 
able to  the  Redding  &  Big  Bend  Lumber 
Company,  with  an  indorsement  thereon  show- 
ing that  the  check  was  paid  at  Redding  on 
December  20,  1904,  was  received  in  evidence. 
The  minutes  of  the  corporation  showed  that 
a  meeting  of  the  board  of  directors  was  held 
December  19,  1904,  and  the  following  resolu- 
tion was  unanimously  adopted:  "Resolved 
that  it  is  for  the  best  interests  of  this  corpo- 
ration to  negotiate  a  loan  of  three  thousand 
five  hundred  dollars,  paying  not  to  exceed 
nine  pet  cent  interest  thereon  and  the  presi- 
dent and  secretary  of  this  corporation  are 
hereby  directed  to  borrow  such  sum  of 
money  at  not  to  exceed  the  rate  of  nine  per 
cent  Interest,  from  James  Young  of  Redding, 
Cal.,  and  to  make,  execute  and  deliver  to  the 
said  James  Young  the  promissory  note  of 
this  corporation  tlierefor."  The  book  of 
notes  and  bills  payable  of  the  company  dis- 
closed a  record  of  this  note  together  with  an 
unpaid  balance  on  another  note  in  favor  of 
James  Young.  Herbert  Bass,  the  president, 
Mathias  Wengler,  the  secretary,  and  J.  H. 
Buk^,  a  director,  of  the  corporation,  each 
testified  that  the  said  note  was  executed  by 
the  company  "in  accordance  with  and  pursu- 
ant to  the  resolution  adopted  by  them,"  and 
that  the  consideration  therefor  was  received 
and  used  by  the  said  corporation. 

[{]  2.  There  is  no  less  certainty  that  the 
evidence  supports  the  conclusion  that  this 
was  one  of  the  obligations  assumed  by  ap- 
pellant. Ills  agreement  was  to  pay  "any 
and  all  valid  and  existing  obligations  aud 
Indebtedness  of  the  company  as  shown  by  its 
books  and  to  discharge  the  corporation  from 
liability  thereon."  Herein  the  only  iwssible 
controversy  is  or  can  be  as  to  whether  this 
indebtedness  was  "shown  by  the  books."  No 
particular  book  or  books  being  desis^nated, 
we  must  look  to  the  books  ordinarily  kept  by 
such  corporations,  and  in  wlilch  are  custom- 
arily recorded  such  transactions.  We  have 
already  observed  the  record  in  the  book  of 
minutes  and  of  notes  and  bills  payable. 

Blr.  Wengler  testified:  "I  saw  those  entries 
in  the  ledger  under  Mr.  Young's  account. 
The  entry  showed  the  indebtedne.«s  by  a  note 
to  Mr.  Young,  the  $3,500.  I  saw  that  on  the- 
books  of  the  Redding  &  Big  Bend  Lumber 
Company  shortly  before  we  made  the  deal, 
in  1906,  and  before  Mr.  Benton  took  charge. 
The  books  were  afterwards  sent  to  Redding 
at  the  request  of  Mr.  Benton."  Winfred 
Wright,  an  expert  bookkeeiier,  examined  the 
looks  of  (he  company  in  1906,  aud  with  ref- 
erence to  the  $3,500  note  be  testified:    "I 
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found  It  entered  upon  the  original  book  of 
entry,  the  old  journal.  I  traced  It  to  the 
ledger,  checked  It  through  to  the  ledger, 
whereupon  I  found  entered  upon  the  credit 
side  of  the  ledger,  on  the  credit  side  of  Mr. 
Young's  account,  a  $3,500  credit.  I  also 
traced  this  from  the  credit  side  of  the  ledger 
of  Mr.  Young's  account  to  the  depository  ac- 
count, charging  the  depository  with  $3,500. 
Then  I  found  a  further  entry  on  this  original 
Journal  of  $3,500  charged  to  Mr.  Young  on 
a  note  account,  with  the  proper  explanations, 
and  on  note  account,  or  bills  payable,  I 
found  bills  payable  credited  with  $3,500  as 
against  this  entry,  making  the  entry  very 
clear  in  my  mind." 

There  is  testimony  of  other  witnesses  to 
the  same  point  and  effect.  Indeed,  it  Is  diffi- 
cult to  understand  why  it  should  be  urged 
that  this  Indebtedness  was  not  shown  by 
the  books.  In  explanation  it  probably  should 
be  stated  that  the  ledger  referred  to  and 
probably  some  of  the  other  books  were  de- 
stroyed, and  therefore  secondary  evidence, 
as  to  what  was  contained  therein,  was  re- 
ceived. The  expert  witness  also  declared 
that  the  books  were  not  kept  according  to 
the  most  approved  methods,  and  that  a  de- 
gree of  obscurity  existed  as  to  some  of  the 
details  of  the  transaction,  but  it  is  entirely 
clear  that  the  Indebtedness  was  sufficiently 
shown  by  "the  books  of  the  corporation." 
It  further  appears  that  appellant  had  actual 
knowledge  of  this  Indebtedness,  and  it  is  a 
fair  Inference  from  the  testimony  that  he 
knew  this  Indebtedness  was  shown  by  the 
books  of  the  corporation. 

Mr.  Bass  testified  that  "Mr.  Benton  knew 
of  this  outstanding  obligation,  because  he 
was  paying  the  Interest  on  the  note,  had  to 
pass  on  all  checks  that  went  out,  and  had 
charge  of  the  financial  affairs  of  the  concern 
prior  to  this  proposition  advanced  and  made 
by  Mr.  Benton  and  the  acceptance  thereof." 

Mr.  Wengler  testified  that  "Mr.  Benton 
knew  what  the  indebtedness  was  better  than 
we  did,  because  he  kept  the  books  when  he 
was  manager  of  the  company.  Mr.  Benton 
had  a  bookkeeper  and  Mr.  Benton  had  charge 
of  the  books.  I  heard  Mr.  Benton  say  that 
the  company  owed  Mr.  Young  $2,500.  That 
was  talked  about  several  times.  Mr.  Benton 
told  us  several  times  how  much  we  owed 
and  what  the  indebtedness  was." 

[8j  3.  We  may  consider  together  the  two 
elements  of  the  finding  "That  upon  the  24th 
day  of  April,  A.  D.  1908  and  immediately 
after  the  execution  of  said  agreement  by  said 
defendant,  plaintiff  released  and  discharged 
said  corporation  Bedding  &  Big  Bend  Lum- 
ber Company  of  and  from  all  liability  to  pay 
said  indebtedness  due  upon  said  promissory 
note,  and  accepted  the  substitution  and 
agreement  of  defendant  herein,  in  lieu 
thereaf." 

James  E.  Isaacs,  an  attorney  at  law,  tes- 
tified that  he  "acted  as  attorney  for  the  Red- 
ding &  Big  Bend  Lumber  Company  In  the 


transaction  wherein  the  property  of  the  com- 
pany was  transferred  to  T,  II.  Benton,"  and 
Thomas  B.  Dozier  represented  Mr.  Benton. 
He  detailed  the  various  conferences  between 
the  parties  and  the  final  Interview  when  a 
settlement  was  reached.  As  to  this  last  be 
said:  "There  was  quite  a  little  talk;  and 
finally  Mr.  Young  says,  'Mr.  Dozier,  is  my 
claim — my  note  secured  by  this  agreement?" 
and  Mr.  Dozier  says,  'Certainly,  your  note  Is 
a  valid  claim  against  the  Redding  &  Big 
Bend  Lumber  Company.'  Mr.  Young  says, 
'Well,  when  will  It  be  paid?'  and  Mr.  Dozier 
kind  of  turned  towards  Mr.  Young  and  smil- 
ed, and  says,  'I  can't  tell  you  that,  Mr. 
Young,  I  don't  know;  but  I  presume  that  It 
■will  be  paid  when  the  other  creditors  will 
be  paid.'  And  thereupon,  In  the  presence  of 
Mr.  Dozier,  Mr.  Benton's  attorney,  myself, 
and  all  the  others  present,  Mr.  Young  got 
up  and  says:  'That  settles  it.  That  is  all 
I  want  to  know.  I  am  satisfied.  I  am  will- 
ing to  take  Mr.  Benton,  if  the  transfer  Is 
made  for  the  indebtedness  and  that  is  all  I 
care  about.' " 

Other  witnesses,  including  the  plalntUT, 
testified  similarly.  It  Is  quite  apparent,  In- 
deed, that  the  corporation  had  in  view  this 
claim  of  Young's  as  well  as  of  others,  and 
that  it  tran.sferred  all  of  Its  property  to  ap- 
pellant upon  the  understanding  among  all 
the  parties  that  the  novation  should  be  ef- 
fected. 

[7]  4.  The  court  committed  no  error  in  re- 
ceiving in  evidence  Exhibits  B  and  C.  The 
former  contained  the  terms  agreed  upon  by 
appellant  and  by  Bass,  Bulck,  and  AVeugler 
as  stockholders  of  the  corporation  and  own- 
ing more  than  two-thirds  of  its  capital  stock, 
in  accordance  with  which  terms  said  stock- 
holders were  "to  proceed  immediately  to  call 
the  requisite  stockholders'  meetings,"  and 
thereby  said  Bass,  Bulck,  and  Wengler 
agreed  "to  vote  all  stock  now  standing  in 
our  names  npoa  the  books  of  the  company 
in  order  to  carry  out  the  terms"  prescribed 
therein.  That  this  agreement  contemplated 
the  transfer  of  the  coriwratlon's  property  to 
Benton  and  the  assumption  by  him  c'  the 
corporation's  liabilities  is  too  plain  tor  ar- 
gument E.xhlbit  C  was  the  corporation's 
deed  to  Benton.  That  it  was  made  in  pur- 
suance of  the  agreement  contained  In  Ex- 
hibit B  was  alleged  in  the  complaint  and 
not  denied  by  the  answer.  It  was  also  so 
found  by  the  court  and  the  finding  is  not 
assailed.  In  fact,  these  two  Instruments  con- 
stituted the  basis  for  the  novation  relied  up- 
on by  .respondent  and  without  them  in  evi- 
dence his  case  woihld  not  have  been  complete. 

[8]  5.  The  appellants  suffered  no  possible 
injury  by  the  declination  of  the  court  to 
state  upon  what  ground  and  for  what  par- 
pose  it  admitted  the  said  promissory  note  in 
evidence.  Appellant  conceded  that  It  was  ad- 
missible for  the  purpose  of  marking  the  ex- 
tent of  the  new  obligation.    It  was  also  evl- 
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dence  of  a  valid  and  ezlatlng  Indebtedness 
of  the  corporation  at  the  time  of  the  exe- 
cution of  said  agreement  of  April  24,  190S. 
We  most  assume  that  the  court  considered  it 
only  for  a  competent  and  relevant  purpose. 
It  is  difficult  to  conceive  how  It  could  have 
been  otherwise  regarded. 

[I]  6.  Of  a  large  number  of  declared  er- 
rors, the  action  of  the  court  In  overruling  ap- 
pellant's objection  to  the  following  question 
may  be  taken  as  an  example:  "What  if  any- 
thing did  Mr.  Young  have  to  say  concerning 
the  acceptance  of  this  proposition?"  The 
ruling  is  questioned  for  the  reason  "that  it 
is  affirmatively  shown  from  the  record  that 
the  defendant  Benton  was  not  present  when 
any  statements  were  made  by  the  plaintiff, 
and  that  said  statements  were  self-serving 
declarations  which  in  no  Wise  bound  the  de- 
fendant Bell  T.  Staacke,  141  Cal.  186  [74 
Pac.  774]."  The  witness  answered  substantial- 
ly that  Mr.  Young  said  that  he  was  satisfied 
with  the  contemplated  arrangement,  and  that 
be  was  willing  to  accept  Mr.  Benton  for  the 
corporation's  Indebtedness.  If  it  was  im- 
poi-tant  to  prove  that  Mr.  Young  agreed  to 
the  novation,  it  is  not  perceived  why  it  was 
not  proper  to  show  what  he  did  and  said  in 
reference  to  the  proposition.  Since  It  is  not 
contended  that  his  acquiescence  was  or  re- 
quired to  be  reduced  to  writing,  it  would 
seem  that  the  court  followed  the  only  method 
of  ascertaining  whether  Young  agreed  to 
the  substitution  of  the  new  debtor  and  the 
release  of  the  old.  The  evidence  was  not 
hearsay  for  the  reason  that  the  issue  In- 
volved the  very  statement  that  Young  made. 
It  appears  that  it  was  somewhat  difficult  to 
get  all  the  creditors  of  the  corporation  to 
accept  Benton  for  the  debt,  and  after  some 
considerable  controversy  this  final  meeting 
was  held,  and  at  that  time  the  last  obstacle 
seems  to  have  been  removed,  and  the  pur- 
pose of  the  evidence,  as  already  indicated, 
was  to  show  Young's  acquiescence  in  the 
final  consummation  of  the  negotiations.  It 
was  not  necessary  for  Benton  to  be  present. 
He  had  already  submitted  the  proposition  to 
assume  certain  liabilities,  of  which  this  was 
one.  As  far  as  he  was  concerned  he  had 
already  agreed  to  the  novation  upon  the  con- 
sideration that  the  corporation  would  trans- 
fer its  property  to  him.  As  to  whether 
Young  would  agree  to  It  or  not  was  of  mo- 
ment to  said  Young  and  the  Redding  <& 
Big  Bend  Lumber  Company,  and  so  we  find 
that  shortly  thereafter  the  corporation,  sat- 
isfied, no  doubt,  with  the  agreement  of  its 
creditors,  made  said  transfer.  Besides,  with- 
out detailing  the  evidence,  it  may  be  said 
that  it  justifies  the  inference  that  Mr.  Dozler 
was  authorized  to  represent  Mr.  Benton  in 
the  transaction.  The  conduct  and  declara- 
tions of  these  gentlemen  certainly  create  that 
impression  although  prolmbly  no  express  au- 
thority was  conferred. 


[1(]  It  Is  true  that  the  court  seemed  to  be 
In  doubt  whether  said  evidence  was  admissi- 
ble if  Mr.  Benton  was  not  actually  present  at 
the  conference,  and,  upon  a  motion  to  strltce 
It  out  on  the  ground  of  his  absence,  the  court 
declared  that,  unless  It  was  shown  later  that 
Mr.  Benton  was  present,  "this  testimony  of 
the  witness  will  go  out  on  that  score." 

Appellant  complains  that  the  court  never 
ruled  upon  the  motion.  Even  so,  it  was  with- 
out prejudice  as  the  ruling  should  have  been 
adverse  to  appellant  Again,  it  was  agreed, 
as  stated  by  him,  "at  the  time  we  take  up 
the  argument  that  we  can  point  our  motion 
to  strike  out  the  particular  evidence  we  de- 
sire to  strike  out."  The  record  is  silent  as 
to  what  was  done  in  the  premises  at  the 
time  of  the  argument  and  we  certainly  can- 
not presume  that  appellant  called  the  atten- 
tion of  the  court  to  th^  matter. 

7.  Particular  objection  is  made  to  the  tes- 
timony of  various  witnesses  to  the  effect  that 
at  the  final  conference  hereinbefore  referred 
to  Mr.  Dozler  declared  that  the  claim  of 
Mr.  Young  was  included  In  those  assumed  by 
Mr.  Benton.  This  point  might  be  dismissed, 
like  the  last  with  the  suggestion  that  It  was 
covered  by  the  motion  to  strike  out  to  be  de- 
termined at  the  argument,  but  the  ruling 
was  warranted  on  the  ground  of  agency ; 
and,  besides,  it  may  be  said  that  the  evidence 
could  not  have  affected  the  result  as  It  ap- 
pears, substantially  without  conflict  that 
this  indebtedness  was  shown  by  the  books  of 
the  corporation. 

After  a  careful  examination  of  the  record 
we  can  see  no  reason  for  interfering  with  the 
action  of  the  court  below,  and  the  judgment 
is  affirmed. 

We  concur:    ClIIPMAN,  P.  J. ;   HART,  J. 


SMITH  V.  J.  R.  NEWBERRY  CO.  et  aL 
(Civ.  1,271.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
Uoroia.     March  11,  1|913.) 

1.  Venoor   and   Purchaser   (g   229*)— Bona 
FiDB  PuacHASEB— Notice. 

The  grantor  in  a  deed,  absolute  in  form, 
but  in  fact  a  mortgage,  who,  through  an  inter- 
mediary, notifies  a  third  person  that  he  has  an 
equity  in  the  property  and  still  owns  it,  puts 
the  third  person  on  inquiry  as  to  the  title,  so 
that  where  the  third  person  subsequently  pur- 
chases the  property  from  the  grantee  without 
inquiry,  be  is  not  a  bona  fide  purchaser  for  val- 
ue without  notice. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  g§  477-494;  Dec.  Dig.  $ 
229.*] 

2.  Vendob  and  Pubchaseb  ({  242*)  —  Bona 
Fide  1'urciiabeb— Burden  of  Proof. 

Where  the  grantor  in  a  deed,  in  fact  a 
mortgage,  showed  that  he  had,  through  an  in- 
termediary, notified  a  third  person  that  he  own- 
ed the  property,  the  third  person,  on  subsequent- 
ly purchasing  from  the  grantee,  had  the  burden 
of  showing  that  he  paid  the  price  in  good  faith 
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without  notice,  actual  or  coDStructire,  of  the 
irrantor'8  claim. 

[Ed.  Note.— For  other  caaeB,  eee  Vendor'  and 
Porchaser,  Cent  Dig.  Jj  603'-605;  Dea  Dig.  | 
242.*] 

3.  QuiiTiWG  Title  {5  14*)— Reukf-ZTistdeii. 

Where  a  tender  is  a  condition  precedent  to 
a  decree  quieting  title,  payment  to  the  party  en- 
titled thereto  muBt  be  provided  for  or  made  be- 
fore a  decree  is  entered,  but  a  personal  tender 
ia  not  requisite  to  the  bringing  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  i  46;  Dec.  Dig.  i  14.*] 

4.  Quieting  Title  (§  14*)— Relief— Tendbb. 

Where  the  grantee  in  a  deed,  in  fact  a 
mortgage,  conveyed  the  property  to  a  third  per- 
son, who,  though  put  on  inquiry,  insisted  that 
he  purchased  without  notice  of  the  grantor's 
claim,  and  no  assignment  of  the  debt  secured  by 
the  deed  was  intended,  the  grantor,  suing  to 
qnlet  title,  need  not  tender  the  debt  to  the 
uird  person,  but  a  judgment  directing  the  pay- 
ment of  the  amount  thereof,  paid  into  conrt  to 
the  original  grantee  Was  sufficient. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Gent  Dig.  }  46 ;  Dec  Dig.  {  14.*] 

B.  Trial  (5  397*)—Is8UEa— Findings. 

Where  there  la  no  evidence  that  the  action 
was  barred  by  limitations,  a  finding  thereon  is 
unnecessary. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  it  940-945;   Dec  Dig.  S  397.*] 

Appeal  from  Snperlor  Court,  Eem  County; 
J.  W.  Mahon,  Judge. 

Action  by  Frank  H.  Smith  against  the  3. 
R.  Newberry  Company  and  another.:  Trom 
a  Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Adams  A  Mahan  and  M.  B.  0.  Mnnday, 
■II  of  Los  Angeles,  for  appellants.  Drew 
Pmltt  and  Fred  N.  Amoldy,  botb  of  Los 
Angeles,  for  respondent 

ALLEN,  P.  J.  The  action  was  one  to  quiet 
title.  Findings  and  Judgment  went  In  favor 
of  plaintiff,  and  defendants  appeal  from  such 
Judgment  and  an  order  denying  a  new  trial. 

The  court  finds  that  in  February,  1906, 
plaintiff  was  Indebted  to  J.  B.  Newberry 
Company,  a  conxiration,  in  the  sum  of  $135; 
that  on  said  date  plaintiff,  being  the  owner 
and  In  possession  of  certain  de.scribed  prem- 
ises, in  order  to  secure  the  paymoit  of  said 
sum,  executed  to  said  J.  R.  Newberry  Com- 
pany an  instrument,  in  form  a  grant  deed, 
conveying  the  premises  in  controversy;  that 
notwithRtanding  the  form  of  the  deed  it  was 
intended  to  be  by  way  of  mortgage  to  secure 
the  debt;  that  such  instrument  was  duly 
recorded,  and  on  the  3d  day  of  December, 
1906,  X  R.  Newberry  Company,  in  considera- 
tion of  the  sum  of  $300,  granted  the  premises 
to  J.  K.  McGInnis;  that  McGlnnis  purchased 
said  premises  with  knowledge  of  the  fact 
that  said  instrument  from  plaintiff  to  New- 
berry Company  was  a  mortgage  and  intended 
as  such;  that  in  June,  1910,  plaintiff  tender- 
ed to  defendant  Newberry  Company  $200  in 
cash,  being  the  amount  of  the  principal  and 
Interest  of  the  mortgage  debt  and  demanded 


a  reconveyance,  which  was  refused;  that 
plaintiff  thereupon'  paid  into  court  the  sum 
of  $200  for  the  benefit  of  defendant  New- 
berry Company,  the  same  being  the  principal 
of  said  debt  and  Interest  and  the  sum  of 
$9.85,  the  amount  ■'  of  the  taxes  assessed 
against  said  lands  advanced  and  paid  by 
McGInnis. 

[1]  Appellants  specify  as  error  the  Insuffi- 
ciency of  the  evidence'  to  support  the  fintlinss 
with  reference  to  the  character  of  the  deed. 
and  as  to  the  fact  of  McGInnis'  acquirement 
of  the  premises  with  notice.  An  examination 
of  the  record  satisfies  us  tliat  there  is  to  be 
found  therein  ample  evidence  to  support  the 
findings  of  the  court  not  only  from  the  cir- 
cumstances of  the  case,  but  from  admissions. 
It  is  very  clear  that  the  deed  to  the  New- 
berry Company  was  by  way  of  mortgage. 
There  is  evidence  tending  to  show  that  in 
October,  1906,  plaintiff  notified  McGInnis, 
before  he  purchased  the  premises  through 
an  Intermediary,  that  he  still  held  an  equity 
In  the  land  and  still  owned  it  This  was 
sufficient  to  put  McGInnis  upon  inquiry  as 
to  the  condition  of  title. 

[2]  The  rule  Is  that  the  burden  is  upon  the 
one  claiming  to  be  a  bona  fide  purchaser  un- 
der the  circumstances  of  this  case  to  show  that 
he  paid  the  'purdiase  money  in  good  faith 
without  notice,  actual  or  constmctlTe,  of 
plaintiff's  claim.  Kennlff  t.  Caulfield,  140 
Cal.  45,  73  9E»ac.  808,  and  authorities  there 
cited.  There  Is  nothing  to  show  any  effort 
on  McGInnis'  part  to  ascertain  the  true  facts 
in  relation  to  the  title  after  having  received 
this  notice,'  and  he  cannot  be  said,  under 
the  established  rule,  to  be  a  bona  fide  pur- 
chaser without  notice.  The  findings  of  the 
court  must  be  accepted  as  t>elng  based  xxvon 
evidence  clear  and  satisfactory.  It  is  for 
the  trial  court  to  determine  the  weight  and 
effect  of  the  evidence. 

It  is  claimed  by  appellants  that  the  find- 
ings do  not  support  the  Judgment  as  against 
tiiem.  We  see  no  merit  In  this  contention. 
The  Judgment  with  reference  to  the  cancella- 
tion of  the  deed  tnay  be  ignored,  but  Oxen 
still  remains  in  the  Judgment  an  adjudica- 
tion that  plalnttflTs  title  and  possession  of 
the  premises  be  quieted  against  all  claims  or 
demands  of  the  defendants,  and  that  they 
each  be  enjoined  and  restrained  from  assert- 
ing any  claim  thereto  adverse  to  plaintiff. 
We  regard  the  complaint  as  sufficient 

[3]  The  principal  contention  of  appellants 
is  that  McOinnis,  under  any  view  of  the 
case,  was  entitled,  to  the  money  due  upon 
the  mortgage,  that  the  tender  to  hUn  was  a 
condition  precedent  to  a  decree  quieting  title. 
We  do  not  understand  the  rule  to  be  that 
a  personal  tender  is  requisite  to  the  bringing 
of  the  action,  but  simply  that  payment  ta 
the  party  entitled  thereto  must  be  provided 
for  or  made  before  a  decree  be  entered. 

[4]  We   think,   however,   that    under   the 
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record  ia  this  case  do  'tender  or  payment  to 
McGinnis  was  necessary.  Nor  Is  there  any 
error,  under  tbe  {jleadings  and  evidence.  In 
dlrectln;^  the  payment  of  the  $200  deposited 
In  court  to  the  Nenrberiy  Company  aa  the 
holder  of  the  debt.  We  are.  not  unmindful 
of  the  fact  that  our  Supreme  Court  in  Hoop- 
er V.  Young,  140  OaL  274,  74 .  Pac  140,  08 
Am.  St  Kep.  60,  foUowiing  Halsey  t.  Martin, 
22  CaL  646,  has  determined  that  a  convey- 
ance  by  oqe  holding  tbe  legal  title  by  way  of 
security  carries  with  it  an  equitable  assign- 
ment of  the  debt  secured,  thereby.  The  de- 
cisions aftectlng  the  question  as  to  the  effect 
which  a  court  of  equity  should  give  such  a 
conveyance  are.  not  harmonious.  As  early 
as  Peters  v.  Jamestown  Bridge  Co.,  6  Cal. 
335,  63  Am.  Dec.  134,  and  afterwards  in  But- 
ton V.  Warschau^r.  21  CaL  Q23,  80  Am.  Dea 
765,  It  was  determined  that  an  attempt  to 
assign  a  mortgage  without  a  transfer  of  the 
debt  was  without  effect,  and  that  a  convey- 
ance of  thjB  mortgaged  premises  did  not  oper- 
ate as  an  assignment  of  tbe  mortgage,  nor 
of  the  mortgage  debt-  Subsequently,  in  Hal- 
sey V.  Martin,  22  Cal.  645,  the  contrary  was 
held.  Thereafter,  upon  the  adoption  of  the 
Civil  Code,  section  3540  was  added  thereto, 
which  section  provIUes,  "The  incident  fol- 
lows the  prlndpal.  and  not  tbe  principal  the 
incident,"  wUch  was  tlie  doctrine  of  Peters 
V.  Jamestown  Bridge  Co.  However,  we  are 
confronted  wj^th  Hooper  v.  Toung,  supra, 
wherein  it  is  said  that,  "whatever  the  true 
character  of  the  conveyance"  was,  the  gran- 
tee "succeeded  to  all  of  the  grautor's  rights 
and  Interest  If  such  conveyance  was  in  fact 
a  mortgaige,  she  succeeded  to  all  rights  as 
mortgagee."  This  opinion  was  by  a  divided 
court,  and  rests  undoubtedly  upon  the  theory 
that  where  a  conveyance  of  premises  held 
by  way  of  mortgage  is  made  to  one  with 
knowledge  of  the  character  of  the  title,  noth- 
ing to  the  contrary  appearing,  it  will  be  pre- 
sumed that  it  was  the  intention  of  the  par- 
ties to  transfer  all  interests,  the,  principal 
aa  well  as  the  incident  Accepting  such  deci- 
sion as  based  upon  that  theory.  It  is  scarcely 
applicable  to  this  case.  Under  the  record 
presented  here,  there  can  be  no  presumption 
that  tliet«  was  any  .intention  on  the  part  of 
Mewberry  Company  to  transfer  the  debt 
In  the  first  place,  Newberry  Company  denies 
and  strenuously  insists  that  the  conveyance 
to  it  was  not  by  way  of  mortgage;  and  in 
the  second  place  McGinnis  insists  that  he 
took  a  good  title  by  virtue  of  tbe  purchase, 
«nd  that  he  bought  without  knowledge  of 
the  debt,  believing  that  Newberry  Company 
was  the  owner  of  the  premises  free  from  any 
claim  of  third  parties.  Nowhere  is  there 
any  suggestion  or  any  fact  from  which  it 
could  be  reasonably  inferred  that  it  was  the 
Intention  of  the  Newberry  Company  to  assign 
Mte  debt,  or  of  McGinnis  to  receive  an  assign- 
AODt  thereof.    The  case  under  consideration 


strongly  8ugge8te..an  attempt  to  deprive 
plaintiff  of  his  property  rights,  and  not  an 
effort  upon  the  part  of  Newbury  Company 
to  tcansfer  its  Interest  In  tbe  debt  and  tho 
mortgage  securing  the  same  to  McGinnis. 
Under  these  ctnumatances,  we  are  of  opinloiK 
that  the  conveyance  by  the  Newberr/  Com- 
pany to  McGinnis,  under  the  facts,  was  a 
nullity  and  conveyed  nothing.  It  was  a 
plain  attempt  to  transfer  the  inddent  and 
the  grantor  to  retain  the  principal.  Aside 
from  all  tills,  however,  the  unquestioned 
amount  due  from  plaintiff  was  paid  into  the 
treasury  of  the  court  and  there  remains 
for  the  benefit  of  whomsoever  may  be  enti- 
tled thereto.  Upon  such  payment  and  under 
tbe  facts  found  by  the  court,  idalntlff  was 
entitled  to  his  decree  quieting  title.  We  do 
not  see  how  it  could  be  well  claimed  that 
McGinnis  was  entitled  to  the  $200,  for  be  no- 
where claims  to  be  entitled  thereto.  If  sucb 
claim  had  been  made  by  him,  and  were  there 
anything  in  tbe  record  indicating  an  inten- 
tion to  assign  tbe  debt  when  the  conveyance 
was  made,  we  think  a  modification  of  the 
judgment,  directing  payment  of  tbe  $200  to 
McGinnis,  would  be  proper,  but  under  the 
pleadings  and  the  facts  and  drcumstancec 
of  the  case  we  do  not  see  bow  we  would  be 
warranted   In    directing    such    modification. 

[S]  There  being  no  evidence  tending  to 
show  a  bar  to  the  action  through  the  statute 
of  limitations,  no  finding  was  necessary. 
Plaintiff's  right  to  redeem  existed  until  five 
years'  adverse  possession  be  shown,  which  U 
not  done  here. 

We  see  no  prejudicial  error  in  tbe  record 
either  in  relation  to  the  admission  or  rejec- 
tion of  evidence,  or  otherwise;  nothing  at 
least  which  would  entitle  defendants  to  a  re- 
versal on  account  thereof. 

The  judgment  and  order  are  afHrmed. 

We  concur:  JAMBS,  J.;   SHAW,  J. 


(a  Cal.  App.  36S) 
JOLLY  V.  ATCHISON,  T.  &  8.  F.  RY.  CO. 
(Ov.   1,145.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.     March   5,    VMH.      IJelieaiing    De- 
nied by  Supreme  Court  May  3,  1U13.) 

1.  Carrikrs  ({  46*)— Fbbight— Place  ofCoh- 

TRACT. 

A  contract  of  carriage  made  in  one  state, 
for  delivery  in  anotlier,  is  governed   with  re- 
spect to  delivery  by  the  laws  of  tbe  latter  state. 
[Bd.    Note.— For   other   cases,    see   Carriers. 
Cent  Dig.  {  220;   Dec.  Dig.  {  46.»] 

2.  Cabbiers    (§§    108,    114')— FREIOin^-OARBl- 

bb's  LiABiLiTT  —  Liability  Befobb  Db- 

LIVEBJ. 

Under  Civ.  Code,  |  2194,  providing  that 
unless  consignor  accompanies  the  freight  and 
retains  exclusive  control  thereof,  the  carrier  is 
liable  from  the  time  he  accepts  until  he  relieves 
himself  of  liability,  pursuant  to  sections  2118 
to  2222,  for  loss  from  any  cause,  and  soction 
2118  requiring  a  carrier  to  deliver  the  property 
to  the  consignee  at  the  place  to  which  it  is  ad- 
dressed in  tbe  manner  usual  at  tliat  place,  a 
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railroad  company  is  Uabla  for  freis^t,  as  an  in- 
surer, nntil  delivery  to  the  consij^nee  as  provided. 
[Ed.    Note.— For   otlier    cases,    see    Carriers, 
Cent.  Dlj;.  fi  471-48S,  608-620;  Dec.  Die  || 

8.  CABIUEB8      (i      86*)— FBEIQHT— DKUVXBT— 

Nonet  or  Arbivai. 

A  telephone  message  and  a  postal  card, 
sent  to  the  consisnee  on  the  morning  the  goods 
arrived,  stating  that  the  car  would  be  delivered 
in  the  osual  course  of  business,  was  at  most  a 
notice  of  intention  to  make  delivery  in  the  fu- 
ture, which  should  have  been  followed  by  ac- 
tual notice  of  delivery  within  business  hours. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  If  316-^1 ;  Dec  Dig.  |  85.*j 

4.  Carbiebs  (I  114*)— Fbxioht— Biu.  OT  Lad- 

INO. 

A  bill  of  lading  providing  that  property 
destined  to  a  station  at  which  there  is  no  reg- 
ularly appointed  agent  shall  be  entirely  at  the 
risk  of  the  owner  when  unloaded  from  cars  or 
nntil  loaded  into  cars,  and,  when  received  from 
or  delivered  on  private  or  other  sidings,  shall 
be  at  the  owners  risk  until  the  cars  are  at- 
tached to  and  after  they  are  detached  from 
trains,  only  applies  to  deliveries  at  stations 
where  there  are  no  regularly  appointed  agents. 

[Bd.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  SS  60&-620;   Dec.  Dig.  |  114.*] 

6.  Cabriebs  (I  61*)— CoNBTBUcnon  of  Bii,l 
ov  Lading. 

Stipulations  in  bills  of  lading  should  be 
construed  most  strongly  against  the  carrier. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  148,  149;   Dec  Dig.  S  51.*] 

6.  Carbiebs  <S  159*)— Freight— Actiohs— No- 
tice OF  Claih. 

Civ.  Code,  {  2176,  provides  that  a  con- 
signee, by  accepting  a  bill  of  lading  with  a 
knowledge  of  its  terms,  assents  to  the  time, 
place,  and  manner  of  delivery  therein  stated, 
and  also  to  limitations  therein  upon  the  car- 
rier's iiability,  but  his  assent  to  any  other  mod- 
ification of  the  carrier's  obligations  contained 
in  the  instrument  can  be  manifested  only  by 
his  signature  to  the  same.  A  bill  of  lading  for 
goods  was  signed  neither  by  the  shipper  nor 
consignee,  and  the  consignee  was  informed  of 
the  loss  of  the  goods  within  a  reasonable  time 
thereafter,  and  inspected  the  car  in  which  the 
goods  were  lost  and  damaged  immediately  after 
the  fire  which  destroyed  them.  Held,  that  it 
could  not  be  claimed,  under  the  circumstances, 
that  the  consignee  was  required  to  file  a  writ- 
ten claim  within  30  days,  as  a  condition  pre- 
cedent to  recovering  from  the  carrier  for  loss  of 
the  goods. 

[Ed.  Note.— For  other  cases,  see  C-arricrs, 
Cent  Die.  SS  668-671,  699-703%,  711-714, 
718,  718%;   Dec.  Dig.  1  159.*] 

7.  Carriers  (S  114*)— Freight. 

A  contract  between  the  carrier  of  freight 
and  a  consignee  provided  that  the  carrier 
should  not  be  liable  for  loss  or  damage  by  fire 
to  the  property,  buildings,  or  property  therein, 
located  upon  any  land  owned  or  leased  by  the 
consignee,  whether  belonging  to  the  consignee 
or  permitted  by  him  to  remain  upon  the  land  or 
in  any  building  thereon,  from  whatsoever  cause ; 
it  being  understood  that  all  risk  of  such  loss 
should  be  assumed  by  the  consignee  and  that 
he  should  not  make  any  demand  against  the 
carrier  on  account  of  any  such  loss.  Held,  that 
the  contract  did  not  exempt  the  railroad  com- 
pany from  liability  for  injury  by  fire  to  freight 
remaining  in  its  possession  as  a  carrier  in  a 
car  standing  on  a  switch  track  on  a  public 
street   in   front  of  the   consignee's   warehouse 


while  on  its  siding  adjacent  to  the  consignee's 
warehODSc 

[Eld.  Note.— For  other  cases,  see  Carrien, 
Cent  Dig.  ||  608-620;    Dec  Dig.  |  U4.*] 

Appeal  from  Sweiior  Cotirt,  City  and 
County  of  San  Frandaoo ;  G«org8  A.  Stuite- 
Tsnt,  Jadge. 

Action  by  BL  J.  Jolly  against  the  Atchison 
Topeka  ft  Santa  F«  Railway  Company. 
From  a  Judgment  for  plaintiff  and  an  order 
denying  a  new  trial,  defendant  appeals.  Af- 
firmed. 

EL  W.  Camp,  of  Los  Angeles,  and  H.  D. 
PlUsbury  and  Chas.  L.  Brown,  both  of  San 
Francisco,  for  appellant  Albert  H.  Elliott 
and  Clarence  B.  Todd,  both  of  San  Francisco, 
for  respondent 

MURPHET,  Judge  pro  tem.  The  action 
was  brought  to  recover  damages  accruing  be- 
cause of  injury  by  fire  to  certain  goods  while 
said  goods  were  yet  In  a  freight  car  belong- 
ing to  appellant  The  plaintiff  Is  the  as- 
signee of  certain  insurance  companies  that 
liquidated  the  claim  for  damages  made  by 
the  George  H,  Tay  Company,  the  consignee 
of  the  goods.  This  merchandise  came  Into 
the  possession  of  the  appellant  as  a  common 
carrier  at  Denver,  Colo.,  having  been  shipped 
to  that  point  from  Trenton,  N.  J.,  over  the 
Pennsylvania  Railroad,  whldi  latter  railroad 
issued  a  bill  of  lading,  signed  by  Its  agent, 
but  not  signed  by  the  shipper  or  consignee  or 
any  person  in  their  l>ehalf.  The  goods  ar- 
rived In  San  Francisco  on  the  morning  of 
August  8,  1908,  and  the  consignee  was  noti- 
fied that  the  car  would  be  set  on  the  siding 
next  to  Its  warehouse  In  the  due  course  of 
business.  The  car  was  actually  placed  on 
the  siding  without  notice  to  the  consignee 
some  time  after  6  o'clock  and  after  office 
hours  on  the  afternoon  of  the  date  above 
named.  Notwithstanding  It  was  the  custoq 
of  the  switching  crew  of  the  appellant  to 
ask  for  and  receive  Instructions  as  to  the 
placing  of  freight  cars  consigned  to  the 
Oeorge  H.  Tay  Company,  In  this  particular 
instance  the  car  was  spotted  on  the  siding 
without  instructions  having  been  asked  or 
received  from  any  one.  The  said  siding  was 
on  a  public  street  of  the  dty,  and  was  the 
property  of  appellant,  and  was  used  by  It  for 
delivering  freight  to  several  business  houses 
stationed  along  Its  course.  About  two  hours 
after  the  car  was  left  In  front  of  the  ware- 
house (which  at  the  time  of  the  leaving  was 
closed  for  the  day).  It  was  discovered  to  be 
on  fire,  and  the  contents  were  damaged  in 
the  sum  of  $1,143.29,  for  which  plaintiff  had 
judgment  The  car  Inspector  of  the  de- 
fendant was  present  at  the  fire,  and  the  de- 
fendant was  subsequently  notified  of  the 
loss  and  requested  to  adjust  the  same. 

[1]  It  seems  to  be  a  settled  law  that  a  con- 
tract of  carriage  made  In  one  state  where 
delivery  Is  to  be  had  in  another  is  to  be 
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governed,  so  far  as  the  delivery  is  concern- 
ed, by  the  laws  of  the  latter  state; 

In  the  case  of  Pope  v.  Nlckerson,  3  Story, 
465,  Fed.  Cas.  No.  11,274,  It  was  held  that: 
"The  goods  here  were  deliverable  in  Phil- 
adelphia; and  what  would  be  an  effectual 
delivery  thereof  in  the  sense  of  the  law 
(which  is  sometimes  a  nice  question),  would, 
on  question,  be  settled  by  the  law  of  Penn- 
sylvania." 

In  the  case  of  Southern  Hzpress  Co.  v. 
Oibbs,  155  Ala.  303,  4S  South.  465,  18  L.  R. 
A.  (N.  S.)  874,  130  Am.  St  Rep.  24,  it  was 
held  that  a  contract  as  to  its  nature,  obliga- 
tion, and  validity,  is  governed  by  the  law 
of  the  state  where  made,  unless  it  is  to  be 
performed  in  another  state,  in  which  case 
it  will  be  governed  by  the  laws  of  the  place 
of  performance. 

In  Hughes  v.  Penn.  R.  R.,  202  Pa.  222,  61 
AU.  990,  63  li.  R.  A  513,  97  Am.  St  Rep. 
713,  it  was  held  that  if  a  contract,  containing 
a  stipulation  Limiting  liability  for  negligence 
by  a  common  carrier,  is  made  in  one  state 
but  with  a  view  to  Its  performance  by 
transportation  through  or  into  one  or  more 
other  states,  it  must  be  construed  in  accord- 
ance with  the  law  of  the  state  where  its 
negligent  breach  causing  injury  occurs. 
Such  contract,  though  valid  in  the  state 
where  made,  must  be  declared  void  In  the 
state  where  the  injury  occurs,  if  contrary  to 
the  policy  of  the  laws  of  the  latter  state. 

The  CivU  Code  of  this  state  provides  (sec- 
tion 2194):  "The  LiabiUty  of  Inland  Carri- 
ers for  Loss. — Unless  the  consignor  accom- 
panies the  freight  and  retains  exclusive  con- 
trol thereof,  an  inland  common  carrier  of 
property  is  liable,  from  the  time  he  accepts 
until  he  relieves  himself  of  liability  pursuant 
to  sections  2118  to  2222,  for  the  loss  or  in- 
Jury  thereof  from  any  cause  whatever,  ex- 
cept"— then  follow  three  or  four  subdivisions 
of  exceptions  having  no  bearing  whatever 
upon  the  case  at  bar. 

[2]  The  trial  cowtt  found  that  there  had 
been  no  delivery  of  the  goods  to  the  con- 
signee at  the  time  of  the  flre,  and  that  the 
common  carrier's  responsibility  at  that  time 
was  in  full  force  and  effect ;  and  we  are  dis- 
posed to  hold  from  what  lias  been  said  above 
tliat  the  appellant  was  liable  for  the  goods 
as  an  insurer  until  such  time  as  it  relieved 
Itself  from  responsibility  by  delivering  the 
same  to  the  consignee  in  the  manner  and 
mode  required  by  law ;  and  in  this  connec- 
tion we  quote  section  2118  of  the  Civil  Code 
as  follows:  "A  [common]  carrier  of  property 
must  deliver  it  to  the  consignee,  at  the  place 
to  wltlcfa  it  is  addressed,  in  the  manner  usu- 
al at  that  place."  It  is  in  evidence  that  it 
was  the  custom  of  the  appellant's  switching 
crew  to  ask  the  George  H.  Tay  Company 
for  Instructions  as  to  the  placing  of  cars, 
tmt  on  the  occasion  of  the  present  shipment 
no  such  instructions  were  asked  and  none 
were  given.    On  the  contrary,  the  switching 


crew  placed  the  car  on  the  siding  in  front 
of  the  warehouse  of  the  consignee  after  5 
o'clock  Saturday  afternoon,  at  a  time  when 
the  place  of  business  of  the  consignee  was 
closed. 

[3]  It  is  not  contended  that  the  consignee 
had  any  notice  of  the  delivery  other  than 
sudi  as  was  conveyed  by  a  telephonic  mes- 
sage and  a  postal  card  sent  on  the  morning 
of  the  arrival  of  the  goods  and  stating  that 
the  car  would  be  delivered  in  the  usual 
course  of  business.  This,  at  most,  was  a 
notice  of  intention  to  make  delivery  In  the 
future,  and  should  have  been  followed  by 
some  actual  notice  of  delivery  within  busi- 
ness hours.  Under  this  state  of  the  facts, 
we  are  disposed  to  agree  with  the  conclusion 
of  the  trial  court  that  there  was  not  such  a 
delivery  of  the  goods  as  would  relieve  the 
appellant  of  its  responsibility  as  a  common 
carrier. 

In  the  case  of  Reeder  v.  Wells  Fargo  &  Co., 
14  Cal.  App.  790,  113  Pac  342,  the  court  says: 
"The  statute  contemplates  undoubtedly  that 
before  the  carrier  shall  be  permitted  to 
change  the  extent  of  his  liability  to  the  con- 
signee to  that  of  warehouseman,  the  con- 
signee shall  actually  have  notice  of  the  ar- 
rival of  the  goods.  Where  the  malls  are  per- 
mitted to  be  resorted  to  for  the  purpose  of 
giving  such  notice,  then,  surely,  before  a 
change  is  worked  in  the  responsibility  of  the 
carrier,  a  reasonable  time  must  elapse  after 
depositing  in  the  mails  of  the  notice  before 
the  consignee  shall  be  charged  with  the  effect 
thereof." 

An  illuminating  case  bearing  upon  a  state 
of  facts  strikingly  similar  to  the  case  at  bar 
is  to  be  found  in  Missouri  Pa&  R.  R.  Co.  v. 
Wichita  Wholesale  Grocery  Co.,  55  Kan.  525, 
40  Pac.  899.  In  that  case  two  car  loads  of 
sugar  were  placed  on  the  consignee's  siding 
on  Sunday  and  were  burned  before  business 
on  the  following  Monday.  The  court  said: 
"Did  the  defendant  deliver  the  sugar  to  the 
plaintiff?  It  is  earnestly  insisted  that  when 
the  railroad  company  placed  the  cars  at  the 
rear  of  plaintiff's  warehouse,  at  the  exact 
place  where  the  plaintiff  was  accustomed  to 
receive  and  unload  its  freight,  it  had  per- 
formed its  whole  duty,  and  that  from  the 
time  it  uncoupled  its  engine  from  the  cars 
the  property  was  in  the  possession  of  the 
plaintiff  and  at  its  risk.  It  is  shown  that 
the  plaintiff  was  accustomed  to  break  the 
seals  of  the  cars  so  placed  and  remove  the 
freight  without  the  presence  of,  or  special 
permission  from,  any  employ^  of  the  railroad 
company.  And  it  is  claimed  that  under  those 
circumstances  the  defendant  had  fuUy  per- 
formed all  the  services  which  it  undertook 
to  perform,  and  was  discharged  from  all  fur- 
ther liability.  There  are  authorities  which 
give  some  support  to  this  contention.  •  •  • 
We  think,  however,  that  the  facts  of  this 
case  fail  to  show  a  delivery  of  the  sugar  to 
the  plaintifC.    It  is  true  that  the  cars  were 
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placed  in  the  proper  position  for  unloading, 
and  that  the  plaintiff  was  privileged  to  pro- 
ceed to  take  onb  the  sugar  as  soon  as  it 
pleased  to  do  so.  But  the  cars  were  so  plac- 
ed on  Sunday.  They  were  consumed  by  Are 
before  business  hours  on  Monday  morning. 
The  plaintiff  was  under  no  obligation  to 
work  on  Sunday;  nor  was  it  bound  to  re- 
cdve  goods  in  the  nighttime,  especially  as 
it  Is  not  shown  that  It  was  accustomed  to  do 
so.  The  property  remained  In  the  custody 
of  the  railroad  company  until  the  plaintiff 
could  reasonably  be  required  to  receive  it" 

[4]  Appellant  contends  that,  by  reason  of 
the  following  provision  in  the  bill  of  lading, 
it  was  relieved  from  liability:  "And  when  re- 
ceived from  or  delivered  on  private  or  other 
sidings  shall  be  at  owner's  risk  until  the 
cars  are  attached  to  and  after  they  are  de- 
tached from  trains."  Giving  the  words  "de- 
livered on"  the  construction  contended  for  by 
apimllant,  this  language,  standing  alone  and 
disconnected  from  the  context  of  which  It 
forms  a  part,  would  compel  a  conclusion 
favorable  to  appellant  However,  the  en- 
tire sentence  reads:  "Property  destined  to  or 
taken  from  a  station  at  which  there  is  no 
regularly  appointed  agent  shall  be  entirely 
at  the  risk  of  the  owner  when  unloaded  from 
cars  or  until  loaded  into  cars,  and,  when  re- 
cdved  from  or  delivered  on  private  or  other 
sidings,  shall  be  at  the  owner's  risk  until 
Ihe  cars  are  attached  to  and  after  tbey  are 
detached  from  trains." 

[8]  In  view  of  the  rule  that  stipulations  In 
contracts  of  the  character  under  discussion 
are  to  be  most  strongly  construed  against 
the  carrier  (Hooper  v.  Wells  Fargo,  27  Cal. 
11,  85  Am.  Dec.  211 ;  Pierce  ▼.  Southern  Pa- 
cific Co.,  120  CaL  186,  47  Pac.  874,  52  Pac. 
302,  40  L.  R.  A.  350),  we  are  strongly  dispos- 
ed to  agree  with  respondent's  con.structlon 
of  the  language  to  the  effect  that  It  refers 
only  to  deliveries  of  goods  at  stations  "where 
there  is  no  regularly  appointed  agent"  How- 
ever, according  to  our  Interpretation  of  the 
law,  no  different  conclusion  would  result 
from  the  adoption  of  appellant's  construc- 
tion ;  its  contention  being  that  the  word  "de- 
livered" must  be  construed  as  being  used  In 
the  sense  ot  "placed,"  and  that  the  latter 
part  of  the  sentence  is  independent  and  com- 
plete in  Itself.  Even  If  that  were  true,  it 
would  be  a  harsh  and  unjust  construction 
that  would  not  require  the  "placing"  or  "de- 
livery" to  be  made  within  working  hours  and 
on  reasonable  notice  to  the  consignee  of  the 
fact  of  such  delivery. 

[6]  We  are  disposed  to  think  that  the 
claim  of  appellant  that  the  filing  of  a  writ- 
ten claim  within  30  days  as  a  condition  pre- 
cedent to  a  recovery  against  the  carrier  is 
without  merit  Section  2176  of  the  Civil 
Code,  in  connection  with  the  conduct  of  the 
parties  as  the  same  was  found  by  the  trial 
court  we  regard  as  controlling  on  this  phase 
of  the  case.    SecUon  2170  of  the  Civil  Code 


reads  as  follows:  "A  passenger,  consignor, 
or  consignee,  by  accepting  a  ticket  bill  ot 
lading,  or  written  contract  for  carriage,  with 
a  knowledge  of  its  terms,  assents  to  the  rate 
of  hire,  the  time,  place,  and  manner  of  de- 
livery therein  stated ;  and  also  to  the  limita- 
tion stated  tbertin  upon  the  amount  of  the 
carrier's  liability  In  case  property  carried  in 
packages,  trunks,  or  boxes,  is  lost  or  in- 
jured, when  the  value  of  such  property  is 
not  named ;  and  also  to  the  limitation  stated 
therein  to  the  carrier's  liability  for  loss  or 
injury  to  live  aalmals  carried.  But  his  as- 
sent to  any  other  raodlflcatlon  of  the  car- 
rier's obligations  contained  in  such  instru- 
ment can  be  manifested  only  by  his  signature 
to  the  same." 

It  will  be  observed  that  the  question  as 
to  the  time  of  filing  claims  is  not  one  of 
the  matters  assented  to  by  the  consignee, 
consignor,  or  passenger  without  his  signa- 
ture. The  bill  of  lading  in  this  case  was 
signed  neither  by  the  shipper  nor  by  the  con- 
signee; and  with  re^Kct  to  the  conduct  of 
the  parties  the  court  found  aa  follows: 
"That  the  defendant  was  Informed  of  the 
loss  or  damage  to  the  said  goods  within  a 
reasonable  time  after  said  loss,  and  that  the 
defendant  knew  of  said  loss  and  damage,  and 
inspected  the  car  in  which  said  goods  were 
lost  and  damaged  immediately  after  the  said 
fire." 

[7]  It  is  finally  contended  by  the  appel- 
lant as  a  reason  for  the  reyersal  of  the 
Judgment  that  it  is  not  liable  by  reason  of 
the  following  provision  found  in  a  contract 
of  agreement  entered  into  between  appellant 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany and  the  George  H.  Tay  Company,  the 
consignee:  "(6)  That  the  first  party  shall 
not  be  held  liable  for  or  on  account  of  any 
loss  01  damage  by  fire  to  the  property,  build- 
ings, or  structures,  or  property  therein  locat- 
ed, upon  any  land  owned,  leased,  or  control- 
led by  the  second  party  (including  the  said 
plant  and  its  contents),  whether  belonging 
to  the  second  party  or  permitted  by  the  sec- 
ond party  to  be  or  remain  upon  said  land  or 
any  part  thereof,  or  in  any  building  or  struc- 
ture situated  thereon,  from  whatever  cause 
arising;  it  being  understood  that  all  risk 
of  such  loss  or  damage  shall  be  and  is  here- 
by assumed  by  the  second  party,  and  that 
neither  the  second  party  nor  any  one  claim- 
ing through  or  under  the  second  party  stiall 
make  any  demand  against  the  first  party  for 
or  on  account  of  any  such  loss  or  damage 
from  any  cause  whatever." 

The  trial  court  concluded,  and  Incorporated 
its  conclusions  in  its  findings  of  fact  herein, 
that  the  provisions  of  this  agreement  have 
no  application  to  the  property  described  in 
the  complaint  Sy  Its  express  terms  the 
agreement  excludes  from  liability  on  account 
of  loss  or  damage  by  fire  "property,  build- 
ings, or  other  structures  or  propoty  therein 
located  upon  any  land  ondei  lease  ot  oo»i 
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trolUd"  by  tbe  party  of  the  second  part  It 
Is  conceded  that  the  goods  bnmed  were  con- 
signed to  the  George  H.  Tay  Company  and 
were  at  tbe  time  of  the  Are  la  a  car  belong- 
ing to  the  appellant,  which  car  was  stand- 
ing on  a  public  street  and  at  a  siding  need 
for  serving  the  George  H.  Tay  Company 
and  other  industries,  and  that  the  car  Was 
near  the  property  of  the  George  H.  Tay  Com- 
pany. Clearly  this  does  not  bring  the  burn- 
ed property  within  the  express  provisions  of 
the  agreement ;  and  we  are  entirely  satlsfled, 
from  a  mere  reading  of  the  paragraph  above 
set  out,  that  it  must  be  manifest  that  It  was 
not  within  the  contemplation  of  the  parties 
that  property  yet  remaining  In  the  posses- 
sion of  tbe  railroad  corporation,  an  was  the 
property  here  in  question,  should  be  included 
in  property  exempt  from  loss  by  fire.  The  cor- 
poration was  unquestionably  protecting  it- 
self from  loss  by  fire  likely  to  result  from 
the  operation  of  its  engines  on  the  siding 
adjacent  to  the  plant  of  the  party  of  the 
second  part,  and  that  it  should  be  applied  to 
a  contingency  snch  as  is  here  deTeloi)ed  did 
not,  we  apprehend,  remotely  suggest  itself 
to  either  of  the  parties  at  the  time  this 
agreement  was  entered  into. 

BYom  an  Inspection  Of  the  entire  record, 
we  are  satisfied  that  the  Judgment  of  the 
trial  court  was  correct  and  should  be  affirm- 
ed, and  it  is  so  ordered. 

We  concur:    LENNON,  P.  J,;  HALL,  J. 


HILL  et  al.  v.  SCPIOITOR  COURT  IN  AND 
FOR  LOS  ANGELES  COUNTY 
et   aL      (Civ.    1,322.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    March  8,  1913.) 

1.  Pkohibition  (I  3*)— Adequacy  of  Otheb 
Remedy. 

Prohibition  does  not  lie  to  restrain  the  su- 
perior oonrt  which  had  enjoined  the  directors 
and  officers  of  a  corporation  from  preventing 
tbe  carrying  on  of  the  corporate  business  under 
the  management  of  another  from  proceeding  to 
determine  whether  tbe  officers  and  directors 
have  violated  the  injunction,  on  the  ground  of 
want  of  jurisdiction  to  issue  tbe  injunction, 
l>ecanse  they  haVe  an  adequate  remedy  by  writ 
of  review  in  case  of  an  adverse  judgment. 

[E!d.  Note. — b'or  other  cases,  see  Prohibition, 
Cent  Dig.  U  4-10 ;  Dec.  Dig.  f  3.*J 

2.  Pbohibition  (I  3*)— Adequacy  of  OxHsa 
Remedy. 

I'rohibition  ordinarily  will  not  issue  where 
certiorari  lies,  unless  the  applicant  for  prohibi- 
tion will  necessarily  be  injured  if  tlie  tribunal 
sought  to  be  i>robibited  is  permitted  to  proceed. 
[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent.  Dig.  $f  4-19;   Dec.  Dig.  |  3.*] 

8.  Pbohibition    (S  12*)— ^Vlternativk   Wbit 
OF  Proiuhition. 

A  I')istrict  Court  of  Appeal  will  not  issne 
am  alternative  writ  of  prohibition  to  restrain 
the  suiwrior  court  from  proceedinK  to  determine 
whctlier  petitioners  are  guilt.v  of  contempt  for 
violating  an  irijnnctional  order,  because  under 
the  Constitution  the  writ  may  continue  for  €0 


dayp  notwithstanding  an.  adjudication  by  the 
Court  of  Appeal  at  the  final  hearing  that  the 
petitioners  are  not  entitled  to  a  peremptorj- 
writ. 

[FA.  Note.— For  other  cases,  see  Prohibition;. 
Cent  Dig.  i  61 ;   D««.  Dig.  S  12.*] 

Application  by  Frank  C.  Hill  and  others 
against  the  Superior  Court  in  and  for  the 
county  of  Los  .Angeles  and  another,  judge 
thereof.     Denied. 

Frank  C.  Hill  ^ud  George  S.  Hupp,  both  of 
Los  Angeles,  for  petitioners.  Flint,  Gray  & 
Barker,  of  Los  Angeles,  for  respondents. 

PER  CURIA3f.  AppUcatton  for  an  alter- 
native <writ  of  proidbitlon.  Tbe  proceeding 
grows  oat  of  an  action  brought  In  tbe  superi- 
or const  of  Los  Angeles  county  wherein  W. 
C.  McEvllly  was  plaintift  and  J.  J.  Haggarty. 
Frank  O.  Hill,  and  James  C.  Haggarty  were 
defendants,  in  which  said  defendants,  In- 
dividually and  as-  officers,  directors,  and 
stockholders  of  the  Paris  Cloak,  Suit  &  Mil- 
linery House,  a  corporation,  were  enjoined 
from  "obstructing,  impeding,  or  preventing  In 
any  way  the  carrying  on  of  the  business  of 
said  corporation  under  the  management  of 
said  W.  C.  McEvllly."  After  the  issuing  of 
said  injunction  petitioners  were  cited  to  ap- 
pear in  court  and  show  cause  why  they 
should  not  be  adjudged  guilty  of  contempt 
for  violating  said  injunction. 

[I]  The  contention  of  petitioners  is  that  in 
making  the  order  granting  the  injunction 
upon  wliicb  the  proceedings  for  contempt  arc 
based  tbe  court  exceeded  its  Jurisdiction,  in 
that  the  eflTect  of  the  injunction  was  to  take 
from  its  board  of  directors  the  corporate 
power  vested  in  It  by  law.  The  real  pur- 
pose sought  by  petitioners  in  making  tbla 
application  is  to  ot>tain  a  review  of  tbe  ac- 
tion of  tbe  lower  court  in  granting  tbe  in- 
junction. In  our  'opinion,  however,  the  ipies- 
tion  which  it  is  sought  to  have  reviewed  does 
not  necessarily  arise,  and  we  are  not  in- 
clined to  encourage  a  procedure  wliich,  to 
say  tb6  least  Is  Irregular.  If  the  court  could 
in  any  case  make  an  order  enjoining  persons 
from  obstructing.  Impeding,  or  preventing 
tbe  carrying  on  of  the  business  of  a  corpora- 
tion under  the  management  of  another-  per- 
son, and  as  to  which  we  make  no  decision, 
we  must  assume  that  facts  were  presented  to 
the  court  which  Justified  its  action  in  this 
case,  and,  U  such  facts  were  not  made  to 
appear,  the  action  -of  the  court  in  making 
the  order  was  error  to  be  reviewed  on  appeal 
therefrom.  Whether  or  not  petitioners  have 
violated  the  order  is  a  question  of  fact,  to  be 
detennlned  by  the  court  upon  the  hearing  of- 
the  matter.  UiK)n  its  own  interpretation  of 
the  order,  the  court  might  conclude  tliat  the 
acts  which  petitioners  are  alleged  to  have 
committed  did  not  constitute  contempt,  in 
which  case  they,  would  not  bo  aggrieved.  In 
any  event,  and  at-suming  an  adverse  decision. 
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we  do  not  tbink  the  writ  sbonld  Issue  for 
the  reason  that  petitioners  would  have  an 
adequate  remedy  In  the  ordinary  coarse  of 
law  by  a  writ  of  review. 

[I]  "The  writ  of  prohibition  should  not 
ordinarily  Issue  where  certiorari  will  He,  un- 
less it  appears  that  the  applicant  for  the 
writ  will  necessarily  be  Injured  If  the  tribu- 
nal sought  to  be  prohibited  Is  permitted  to 
proceed."  Town  of  Santa  Monica  v.  Eckert, 
33  Pac  880  ;i  Hayes  v.  Board  of  Trustees,  6 
CaL  App.  520,  92  Pac.  i&2.  If  the  decision  of 
the  trial  court  should  be  favorable  to  peti- 
tioners, they  would  have  no  cause  for  com- 
plaint If,  on  the  other  hand,  It  should  be 
adverse  and  the  adjudication  void  for  want 
of  jurisdiction,  the  enforcement  of  the  Judg- 
ment may  be  prevented  and  the  Judgment  de- 
clared void  under  a  writ  of  review. 

[3]  Another  cogent  reason  for  the  applica- 
tion of  the  rule  Is  that,  under  the  Constitu- 
tion, the  judgments  of  this  court  are  not 
final  until  the  expiration  of  30  days,  after 
which  at  any  time  within  the  next  succeed- 
ing 30  days  the  Supreme  Court  may,  upon 
petition,  order  the  case  transferred  to  that 
court  for  decision.  Hence,  after  staying  the 
trial  court  In  the  exercise  of  Its  jurisdiction 
by  ^sulng  the  alternative  writ,  such  restraint 
must  continue  for  a  period  of  60  days,  not- 
withstauding  an  adjudication  by  this  court  at 
the  final  hearing  that  the  petitioner  is  not 
entitled  to  the  peremptory  writ  prayed  for. 

The  application  is  denied. 


(a  Ctl.  App.  427) 
BOOTH  T.  A.  LEVY  &  J.  ZENTNER  CO. 
(Civ.  1,170.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornfa.     Marcli  10,  1913.    Rehearing  De- 
nied by  iSupreme  Court  May  9,  1913.) 

1.  FBAUDS,    STATTTTE    of    (§    112*)— CONTKACTS 

or  Sale— SuFMciBNCY  of  Wmtinq. 

A  written  order  for  goods  signed  by  the 
agents  of  the  parties,  which  declares  that  it 
is  subject  to  confirmation  by  the  buyer  when 
"openiug  price  is  made  by  the  shipper,"  does 
not  bind  the  buyer  until  he  has  agreed  to  the 
price,  and  it  is  not  a  sufBcient  memorandum 
of  sale  within  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  |  238;  Dec  Dig.  §  112.*] 

2.  Fbauds,  Statute  of  ({  112*)— Contbacts 
OF  Sale— SuFFiciENOT  of  Whiting. 

A  written  contract  of  sale  that  leaves  the 
price  to  be  subsequently  fixed  by  agreement  of 
the  parties  is  not  sufficient  within  the  statute 
of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig,  |  238;    Dec.  Dig.  |  112.*] 

3.  Frauds,  Statxtte  of  (|  87*)— Contracts  of 
Sale  —  Delivebt  and  Acceptance  —  Stat- 
utes. 

Code  Civ.  Proc.  f  1973,  as  amended  by  St 
1907,  p.  563,  providing  thai  a  contract  for  the 


1  Reported  in  full  In  the  Pacific  Reporter;  re- 
ported as  a  memorandum  declsloD  irlthout  optnion 
In  91  Cal.  zlx. 


sale  of  personalty  may  be  valid  where  the  buy- 
er "accepts  or  receives"  part  of  the  goods,  does 
not  repeal  or  modify  Civ.  Code,  {  1739,  requir- 
ing a  buyer  to  "accept  and  receive''  a  part  of 
the  goods  or  pay  a  part  of  the  price,  to  malce 
a  valid  contract,  unless  in  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Gent  Dig.  I  162 ;   Dec  Dig.  {  87.*] 

4.  Statutes  (S  1S8*)— Repeals— Implied  Ri« 
peals.  : 

Repeals  by  Implication  are  not  favored.    - 
[Ed.    Note. — For   other   cases,   see    Statutes 
Cent  Dig.  {  228;    Dec.  Dig.  §  158.*] 

5.  Frauds,  Statute  of  (ii  89,  90*)— Deut- 
EBY  AND  Acceptance— SoFTiciENCT. 

A  delivery  of  goods  to  a  carrier  for  trans- 
portation and  delivery  to  a  buyer  is  not  such  a 
receipt  and  acceptance  by  the  boyer  as  obviates 
the  necessity  of  a  writing  containing  the  terms 
of  the  contract  as  required  by  Civ.  Code,  | 
1739,  unless  the  buyer  accepts  and  receives  part 
of  the  goods  or  pays  part  of  the  price. 

[Ed.  Note.— For  other  cases,  see  Franda,  Stat- 
ute of.  Cent  Dig.  |i  162,  165-179;  Dec  Dig. 
a  89,  90.»] 

6.  Frauds,    Statute  o»  (|   89*)  — Sale  of 
Goods— Estoppel. 

Where  a  seller  in  a  parol  contract  of  sale 
within  the  statute  of  frauds  ships  goods  to  a 
distant  buyer,  who  refuses  to  accept  them,  the 
buyer  is  not  estopped  from  relying  on  the  stat- 
ute of  frauds. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  i§  165-173;  Dec  Dig.  {  89.*] 

7.  Judoment  (8  948*)— Issues— Findings. 

A  judgment  cannot  be  supported  on  a  the- 
ory of  estoppel,  where  the  issue  of  estoppel  is 
not  presented  by  the  pleadings,  and  where  the 
court  makes  no  findings  thereon. 

[Ed.  Note. — For  other  cases,  see  Judsment, 
Cent  Dig.  §{  1787-1793 ;   Dec  Dig.  {  94S.*] 

Appeal  from  Superior  Conrt,  City  and 
County  of  San  Francisco;  George  H.  Cab- 
aniss.  Judge. 

Action  by  Frank  E.  Booth  against  the  A. 
Levy  &  J.  Zentner  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Fred  L.  Dreher,  of  San  Francisco,  for  ap- 
pellant Henry  J.  Brodsky,  of  San  Francis- 
co, for  respondent 


HAMJ,  3.  Plaintiff  obtained  a  jndsment 
against  defendant  In  the  sum  of  $671  as 
damages  for  Its  refusal  to  accept  and  pay 
for  a  car  load  of  cranberries,  consisting  of 
216  barrels,  alleged  to  have  been  sold  and  de- 
livered by  plaintiff's  assignor  to  defendant 
at  an  agreed  price  of  $5.50  per  barrel  f.  o. 
b.  at  shipping  point  Defendant  among  other 
things  pleaded  and  relied  at  the  trial  upon 
the  statute  of  frauds  as  a  defense  to  the  ac- 
tion, and  the  vital  question  presented  by  this 
appeal  arises  out  of  this  defense.  The  ques- 
tion is  not  only  raised  by  the  answer,  but  is 
presented  by  timely  objections  to  certain  of 
the  evidence,  a  motion  for  a  nonsuit  and  at- 
tacks upon  the  sufllcloicy  of  the  evidence  to 
support  the  findings. 

The  facts  are  that  plalntifTs  assignor.  Na- 
tional Fruit  Exchange,  and  defendant  signed 
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and  executed  a  written  memorandum  as  fol- 
lows: 

"Cranberry  order  placed  with  National 
Fruit  Exchange.    S.  F.  May  19,  1910. 

"Buyer :  A.  Levy  &  J.  Zentner  Co. 

"Address:    San  Francisco,  Cal. 

"One  car  load  Monarch  cranberries. 

"220  barrels  cranberries. 

"One  car  load  Monarch  cranberries. 

"220  barrels cranberries. 

"Shipment  about:  1  car  ship  early  as  pos- 
sible, other  to  follow  about  14  days. 

"Destination  of  car:   San  Francisco. 

"This  order  is  giren  subject  to  confirma- 
tion by  the  purchaser  when  opening  price  is 
named  by  the  shipper. 

"If,  by  reason  of  short  crop  or  other  un- 
avoidable cause,  shipper's  holdings  of  cran- 
berries are  short,  shipper  reserves  the  right, 
when  he  names  price,  to  accept  only  such 
portion  of  above  order  pro  rata  with  other 
orders  actually  booked.  If  the  buyer  ap- 
proves of  price  within  twenty-four  (24)  hours 
after  same  Is  quoted  by  the  shipper,  Sun- 
days excepted,  the  shipper  agrees  to  con- 
firm this  order  in  full  before,  and  in  prefer- 
ence to  accepting  any  order  received  there- 
after. 

"If,  after  the  order  has  been  confirmed 
and  the  price  agreed  upon,  cranberries  held 
by  the  shipper  shall  be  destroyed  or  injured 
in  such  a  way  as  to  make  the  fruit  unsafe 
to  ship,  or  of  unmerchantable  quality,  by 
fruit  worm,  hailstorms,  or  other  unavoidable 
causes,  the  shipper  shall  pro  rata  his  re- 
maining holdings  of  good  merchantable  stock 
among  unfilled  orders  actually  booked  and 
confirmed  at  time  of  such  occurrence. 

"Terms:  Net  cash;  sight  draft  with  bill 
of  lading,  draft  to  be  held  by  bank  until  ar- 
rival of  goods;  inspection  permitted  before 
payment  of  draft" 

Defendant  by  its  agent  signed  as  "purchas- 
er," and  plaintiff's  assignor,  by  its  agent, 
signed  as  "shipper."  Subsequently  plaintiffs 
assignor,  through  its  agent,  orally  Informed 
defendant  that  the  opening  price  of  the  cran- 
berries was  $6.50  per  barrel,  and  defendant 
orally  ordered  the  cranberries  to  be  shipped. 
This  testimony  was  admitted  over  the  objec- 
tion of  defendant  One  car  load  of  cran- 
berries was  shipped  to  defendant,  but  upon 
Its  arrival  in  San  Francisco  defendant  refus- 
ed to  accept  the  same,  and  the  shipper  subse- 
quently sold  them  at  a  loss  of  $671. 

Plaintiff  contends:  First,  that  the  writing 
signed  by  the  parties  Is  a  sufficient  memo- 
randum of  a  sale  to  take  the  transaction  out 
of  the  statute  of  frauds;  and,  second,  that 
the  delivery  of  the  cranberries  to  the  com- 
mon carrier  was  a  sufficient  receipt  of  the 
same  by  defendant  to  effectuate  the  same 
purpose.  Neither  of  these  positions  is 
sound. 

[]]  By  the  writing  the  parties  did  not 
agree  upon  any  sale  at  all.  The  order  was 
expressly  subject  to  confirmation  by  the  pur- 


chaser when  "opening  price  Is  named  by  the 
shipper."  The  buyer,  until  it  had  agreed  to 
the  price,  was  not  bound  by  the  agreement 
at  all,  and  it  had  the  right  to  refuse  to 
bind  itself,  no  matter  what  price  should  be 
named.  The  price  was  still  a  matter  yet  to 
be  determined  by  agreement  No  meeting  of 
the  minds  of  the  parties  had  yet  occurred 
upon  the  question  of  price,  but  the  question 
of  price  was  wholly  reserved  for  future 
agreemei^t  It  was  not  left  to  be  determin- 
ed by  a  third  party,  or  by  the  market  rates, 
or  in  any  manner  other  than  by  future 
agreement  of  the  parties.  Until  such  an 
agreement  has  been  reached  and  reduced  to 
writing,  no  sufficient  written  contract  can  be 
said  to  have  been  executed  to  take  the  case 
out  of  the  statute  of  frauds. 

[2]' A  writing  that  leaves  the  price  to, be 
subsequently  fixed  by  agreement  of  the  par- 
ties is  not  sufficient  to  meet  the  requirements 
of  the  statute  of  frauds.  Breckinridge  v. 
Crocker,  78  Cal.  529,  21  Pac.  179;  Seymour 
V.  Oelrichs,  156  CaL  782,  106  Pac.  88,  134 
Am.  St  Rep.  154;  Baume  v.  Morse,  13  Cal. 
App.  456,  110  Pac.  350 ;  Ringer  v.  Holtzclaw, 
112  Mo.  519,  20  S.  W.  800;  Thurlow  v. 
Perry,  107  Me.  127,  77  Atl.  641 ;  Cameron  v. 
Tompkins,  72  Hun,  113,  25  N.  Y.  Supp.  305. 
All  of  the  cases  cited. by  respondent  as  to 
the  sufficiency  of  the  contract  are  cases 
where  the  matter  of  the  price  was  left  to  be 
fixed  by  future  agreement  or  negotiation  of 
the  parties,  and  are  not  in  point  In  fact 
the  whole  argument  of  plaintiff  upon  this 
bead  is  predicated  upon  the  assumption  that 
by  the  terms  of  the  writing  defendant  agreed 
to  purchase  at  the  figure  which  should  be 
fixed  as  the  "opening  price."  The  writing  is 
not  open  to  such  a  construction.  The  buyer 
was  not  bound  to  pay  the  "opening  price," 
unless  it  subsequently  agreed  to  do  so.  it 
never  did  so  agree  in  writing,  and  therefore 
no  valid  agreement  was  ever  entered  into  un- 
der the  statute  of  frauds. 

[3]  The  contention  of  plaintiff  that  the  de- 
livery of  the  cranberries  to  the  common  car- 
rier is  sufficient  to  take  the  case  out  of  the 
statute  of  frauds  is  predicated  upon  the  con- 
tention that  under  section  1073,  Code  of  Civ- 
il Procedure,  as  it  was  amended  in  1907  (St 
1907,  p.  563),  either  the  acceptance  or  recei]>t 
of  the  goods  by  the  buyer  is  sufficient  to 
make  a  valid  and  binding  contract  of  sale  of 
personal  property  at  a  price  amounting  to 
$200.  But  this  section  is  not  the  section  that 
lays  down  the  substantive  law  as  to  what 
shall  constitute  a  valid  contract  of  sale  of 
personal  property.  Only  the  opening  sen- 
tence can  be  said  to  lay  down  a  rule  of  sub- 
stantive law.  It  is :  "In  the  following  cases 
the  agreement  is  invalid,  unless  the  same  or 
some  note  or  memorandum  thereof  be  in 
writing,  and  subscribed  by  the  party  charg- 
ed, or  by  his  agent."  This  is  followed  by  a 
rule  of  evidence,  which  only  implies  that  a 
contract  for  the  sale  of  personal  property 
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at  a  prlee  of  ?200  or  more  may  be'valid  If 
the  buyer  "accepts' or  receives"  part  of  the 
goods.  In  such  a  section  theswbstltutlon  of 
the  word  "or"  for  the  word  "and"  by  the 
atuendmeut  of  1907,  between  the  words  "ac- 
cepts" and  "recelTeS,"  cannot  be  held  to 
have  reiwaled  or  modified  the  substantive 
law  as  to  a  sale  of  personal  property  as  laid 
down  in  section  1739,  Civil  Code.  This  sec- 
tion is  a  section  dealing  solely  with  the  mat- 
ter of  sales  of  personal  proi)erty<  and  lays 
down  the  requisites  of  a  valid  contract  as  to 
such  sales.  As  it  now  exists,  and  as  It  has 
ever  existed  since  the  adoption  of  the  Codes 
In  1872,  it  requires  that  the  buyer  both  «o- 
('cpt  nnd  receive  a  part  of  the  goods  or  pay 
a  part  of  the  price  to  make  a  valid  contract, 
unless  it  be  in  writing.  '  Such  has  been  the 
uniform  construction  put  upon  this  Section 
(1739,  Civ.  Code)  by  the  courts  of  this  state. 
Jamison  t.  Simon,  68  Cal.  17,  8  Pac.  502; 
Temey  ▼.  Doten,  70  Cal.  399,  11  Pac.  743; 
Danphlny  v.  Red  Poll  Creamery  Co.,  123  Cal. 
548,  56  Pac.  451.  These  cases  lay  down  the 
rule  that  under  section  1739  of  the  Civil 
Code  there  must  be  both  a  receipt  and  ac- 
ceptance by  the  buyer  to  avoid  the  necessity 
of  a  written  contract.  While  these  cases 
were  decided  prior  to  the  amendment  to  sec- 
tion 1973  of  the  Code  of  Civil  Procedure  of 
1907,  they  recognize  that  section  1739  of  the 
Civil  Code  Is  the  section  which  fixes  the  sub- 
stantive law  upon  the  subject  with  which  It 
deals.  There  is  certainly  some  difference  In 
the  wording  of  the  two  sections;  but  it  is 
only  by  implication  that  it  can  be  said  that 
section  1973  of  the  Code  of  Civil  Procedure 
repeals  the  express  and  direct  rule  as  laid 
down  In  section  1739  of  the  Civil  Code. 

[4]  Repeals  by  implication  are  not  favored. 

[J]  We  therefore  hold  that,  even  If  It  be 
conceded  that  the  delivery  to  a  common  car- 
rier for  transportation  to  the  buyer  worked 
a  receipt  of  the  goods  by  the  buyer,  such  a 
receipt  does  not  meet  the  requirements  of 
the  law  as  to  an  acceptance  by  the  buyer. 
There  must  be  both  a  receipt  and  accept- 
ance by  the  buyer  to  obviate  the  necessity  of 
a  writing  containing  the  essential  terms  of 
the  contract  Civ.  Code,  |  1739 ;  Jamison  v. 
Simon,  supra;  Terney  v.  I>bten,  supra; 
Dauphiny  v.  Red  Poll  Creamery  Co.,  supra. 

[61  We  see  nothing  In  the  record  to  sup- 
port the  contention  that  defendant  Is  estop- 
ped to  rely  upon  the  statute  of  frauds.  It  Is 
a  plain  case  where  the  seller  chose  to  ship 
goods  to  a  distant  buyer  who  4-ds  bound  by 
an  oral  agreement  only.  To  hold  that  under 
such  circumstances  the  buyer,  who  refuses 
to  accept  the  goods.  Is  estopped  to  rely  upon 
the  statute  would  be  to  practically  abrogate 
the  statute  of  frauds,  lllcks  v.  Post,  154 
CaL  22,  96  Pac.  878. 

[7]  Furthermore,  the  court  made  no  flnd- 
injrs  upon  any  issues  of  estoppel,  and  no  such 
i».sue  was  presented  by  the  pleadings.     The 


Judgment,  therefore,  cannot  be  supported  up- 
on any  theory  of  estoppel.     Blood  v.  La  Se- 
rena L.  &  W.  Co.,  113  0«1.  221,  230,  41  Pac. 
1017,  45  Pac.  Z5a. 
The  Judgment  and  order  are  reversed. 

We  concur :  LENNOX,  P.  J. ;   MUUPUET, 
Judge  pro  tern. 


BLAUSTEIN  et  ux.  ▼.  PINCUS. 
(Supreme  Court  of  Montana.     April  1,  1913.) 

1.  Landlosd  and  Tenawt  (J  172*)— Use  of 

PBEMlSeS— E  V ICTIO  N . 

Under  a  lease  of  premises  for  use  as  a 
ludgiug  liuuse,  tlie  act  of  the  lessor  in  building 
a  gai-ajre  on  adjoiuiug  property,  and  cuttiug  off 
the  light  and  air  from  one  side  of  the  house, 
and  leasing  such  garage  to  a  tenant  who  liept 
it  open  day  and  night,  so  that  the  noise#,  smells, 
and  smoke  therefrom  destroyed  the  quiet  enjoy- 
ment and  profitable  management  of  the  lodging 
house,  was  tantamount  to  an  eviction,  and  jus- 
tified the  tenant  thereof  in  quitting  the  prem- 
ises. 

lEd.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {g  695-703;  Dec.  Dig.  i 
172.*] 

2.  LAi<rDL0BD  AND  Tewani  (|  173*)— Use  of 
Pbemises— Eviction  by  Thibd  Peksons. 

Acts  of  third  persons  impairing  the  use- 
fulness or  enjoyment  of  demised  premises  do 
not  amount  to  an  eviction  by  the  lessor. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  ff  705-707;  Dec.  Dig.  { 
173.*] 

3.  Landlobd  and  TekantjI  180*)— Tenant's 
Action  fob  Eviction— Evidenob— Damag- 
es. 

Evidence  in  a  tenant's  action  for  eviction 
from  premises  leased  fOr  use  as  a  lodging  house 
by  the  lessor's  act  in  erecting  and  leasiiiK  a 
garaxe  on  adjvining  premises  held  sufficient  to 
sustain  an  award  of  damages  of  $3,395. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  ff  715-729;    Dec  Dig.  | 

4.  Landlobd  awb  Tenant  (8  180*)— Tenant's 
Action  fob  Eviction  —  Adsussibiutt  of 

Evidence— Damages. 

In  a  tenant's  action  for  eviction  from  prem- 
ises leased  for  use  as  a  lodging  house  by  the 
lessor's  erection  and  leasing  of  &  garage  on 
the  adjoining  premises,  evidenoe  as  to  loss  of 
business  and  profits  disclosing  a  permanent 
businoss  with  an  averajre  income  which  for  no 
apparent  cause  except  the  presence  of  the  par- 
age dropped  to  less  tfian  one-half  was  admissi- 
ble. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {§  715-729;  Dec  Dig.  S 
ISO.*] 

5.  Tbiai.  (I  261*)— Requested  Instbuctions 
— Erbob  in  Theobt  ob  Phbaseolooy. 

Requested  instructions  framed  on  an  er- 
roneous theory  or  inaccurate  in  phraseology 
were  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  484,  660,  671,  673,  675;  Dec.  Dig.  $ 
201. «] 

6.  Trial  (8  260*)- Reqcested  Instbuctions 
— <{ivEN  Instbcctio.n-r.  •■ 

Requested  instnietions  covered  by  tnstruc- 
tiona  given  were  properly  refused. 

(Ed.  Xoto. — For  other  cases,  see  Trial,  Cent 
Dig.  I?  G51-659;    Dec.  Dig.  t  260.*] 


•For  otber  cases  see  sam*  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Serin  ft  Rep'r  Indexes 
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.  Appeal  /Eotp-.Dfstrict  Court,  Silver  Bow 
County;  J.  MUler  Sniltb,  Judge. 

Action  tfy  ^ajc  JBlaustein  and  Rosa  Blau- 
8tein  against  Adolpli  Piucus.  Judgment  for 
plaintiffs,  4nd  defendant  appeals.    Affirmed. 

J.  L.  Wines  and  'X.  3.  Harrington,  botli  of 
Butte^  for  appellant.  Uarry  Meyer  and  WU- 
liam  Meyer,  butb  of  Bntte,  for  respondents. 

8ANNER,  J>    The  admitted  facts  In  this 
case  are:  Tliat  from  March  1908,  to  April  1, 
1910,  the  respondents.  Max  and  Rosa  Blan- 
Hteln,  were  tenants  under  lease  from  the  ap- 
pellant, Pincus,  'Of  what  is   known  as  the 
Casino  Theater  in  Batte.    On  March  1,  1909, 
these  parties  entered  Into  another  lease  for 
the  same  premLses  to  run  for  Ave  years  after 
April  1,  1910.    This  lease  was  in  the  usual 
form,    except    that   it   contained    provisions 
to  the  effect  that  the  premises  should  be  used 
as  a  lodging  house  and  not  otherwise,  and 
that  the  lessees  might  make  alterations  as 
they  saw  fit,  at  their  own  expense,  and  should 
keep  the  plumbing  In  repair.    Among  the  av- 
enues through  which  light  and  air  were  ad- 
mitted into  this  building  were  five  windows 
Id    the  east   wall    which   was  exposed.      It 
was  understood  by  all  the  parties  that  the 
lessees   contemplated   changes   and  Improve- 
ments In  the  Interior  and  the  Installation  of 
furniture  in  order  that  the  premises  should 
be    suitable    for    lodging    -house    purposes. 
These   improvements    were    made    and    the 
furniture  was  installed  by  the  lessees.    In 
May,  1910,  Pincus  bought  the  lots  adjoining 
the  Casino,  and  thereafter  erected  thereon  a 
two-story  garage,  using  the  east  wall  of  the 
Casino  as  the  west  wall  of  the  garage;   and 
In  July,  1910,  leased  the  garage  to  Angell  & 
KobeU,  by  whom  it  has  .since  been  occupied. 
It  Is  alleged  in  the  complaint,  and  denied  in 
the  answer,  that  at  the  time  Pincus  com- 
menced the  erection  of  the  garage  the  plain- 
tiffs were  enjoying  a  profitable  lodging  house 
business  at  the  Casino;  that  he  Intended  to, 
and  did,'  so  erect  the  garage  as  to  cut  off  the 
light  and   air   theretofore  furnished  to  the 
Casino  on  that  side,  and  so  as  to  admit  into 
the  Casino  the  noises,  smells,  and  fumes  nec- 
essarily Incident  to  the  running  of  a  garage ; 
that  the  tenant  of  Pincus  kept  said  garage 
open  day  and  night,  and  the  noises,  smells 
and  fumes  emanating  therefrom  were  of  a 
character  to,  and  did,  injure  the  plaintiffs 
In  the  quiet  and  peaceable  possession  of  the 
Casino,  rendered  It  unfit  for  lodging  house 
purposes,    and    so    disturbed    the   plaintiffs' 
cnstouiers  an3  lodgers  that  they  quit,  so  that 
plaintiffs  ceased  to  l»e  able  to  conduct  a  prof- 
itable lodging  house  business  therein;    that 
in   consequence   of  all   this   plaintiffs    were 
evicted  from  the  leased  premises,  to  their 
damage  as  follows:   I^ost  profits,  |5,000;   im- 
provements rendered  worthless,  $4,042;   fur- 
niture rendered  worthless,  $2,025.    The  case 
was  tried  to  a  Jury,  which  returned  a  verdict 
jCoir  the  plaintiff^  awarding  them  damages 


in  the  sum  of  $9,500,  an^  Judgment  was  en- 
tered accordingly.  Defendant  pre.sented  his 
motion  for.  new  trial,  and  the  trlfll  court 
ordered .  that  the  same  be  granted  unless 
theplaiutifCs  would  submit  to  a  reduction  of 
tlie  Judgment  to  .$.3,395,  in  which  case  to 
stand  denied.  Plaintiffs  accepted  the  condi- 
tion Imposed,  and  from  the  Judgment  as  re- 
duced, as  well  as  from  the  order  denying  bis 
motion  for  new  trial,  defendant  Pincus  has 
appealed. 

That  the  Jury  were  entirely  warranted  in 
finding  for  the  respondents  there  can  be  no' 
question.  The  evidence  In  their  behalf  alone, 
and  it  finds  material  support  In  appellant's 
case,  abundantly  shows  that  after  the  lease 
of  March  1,  1909,  was  executed,  and  In  con- 
templation of  a  peaceable  and  quiet  tenure 
for  the  term  thereof,  they  made  material  im- 
provements in  the  Casino  at  a  very  consider- 
able cost;  that  they  installed  furniture  nec- 
essary to  the  running  of  a  lodging  house, 
and  had  worked  up  a  profitable  patronage. 
For  several  days  prior  to  the  20th  day  of  May, 
1910,  Pincus  had  made  persistent  efforts  to 
get  them  to  surrender  the  lease  and  give  up 
the  premises.  In  order  that  he  might  apply 
them  to  other  and  more  profitable  uses.  The 
following  extract  from  the  testimony  of  Max 
Blaustein  will  illustrate  the  attitude  of  Pin- 
cus in  this  regard:  "Jlr.  Pincus  came  across 
to  me,  and  said:  'Blaustein,  I  have  some- 
thing to  .talk  with  you.  •  •  *  I  would 
like  you  to  surrender  the  lease;  turn  me 
over  the  building  back.  •  •  •  I  will  tell 
you  the  reason  why.  I  want  to  build  up  here 
a  garage  which  will  bring  me  about  $250  a 
month.'  I  said,  'Where  will  I  hunt  for  my 
Investments  In  the  place?'  and  he  says,  'Now 
here,  Blaustein,  there  is  no  use  to  chew  the 
rag  about,  If  you  don't  surrender  me  the 
lease  on  the  building,  I  wiU  drive  you  from 
the  place.'  i  said,  'How  is  that,  Mr.  Pincus?* 
and  Mr.  Pincus  said:  'Now  here.  You  re- 
member I  told  you  I  owned  some  ground  east 
of  the  building.'  I  said,  'Yes,  I  do.'  He  said, 
'I  am  going  to  buy  the  rest  of  the  ground, 
what  I  need  for  a  garage,  from  the  Centen- 
nial Brewery,  and  I  build  up  a  garage,  and 
you  shall  know  for  the  smoke  and  the  noise 
of  all  automobiles  and  the  bad  odor,  the 
only  thing  that  was  made  for  to  allow  light 
and  ventilation,  and  that  Is  the  way  1  will 
drive  you  out  of  the  place.' "  Within  a  week 
after  this  conversation  the  construction  of  a 
garage  on  the  adjoining  lots  was  commenced. 
In  the  construction  the  windows  In  the  east 
wall  of  the  Casino,  which  formed  the  west 
wall  of  the  garage,  were  not  walled  or  board- 
ed up,  but  were  nailed  down  so  that  they 
could  not  be  moved.  As  to  the  character 
and  effect  of  the  noises,  smells,  and  fumes 
which  found  their  way  into  the  lodging  house 
from  the  garage  the  testimony  is  quaint,  but 
clearly  founded  upon  personal  experience. 

Max  Blaustein  testified:    "I  do  not  know 
how  to  explain  the  noise,  but  I  have  seen 
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the  men  getting  out  and  cranking  the  ma- 
chinery and  then  jumping  In  the  machine  and 
going  out,  and  that  would  take  only  a  half  a 
minute  sometimes.  And  then  I  bare  seen 
them  going  ahead  and  cranking  the  machine, 
turning  it  around  tliree  or  four  times,  having 
a  hold  of  a  crank  or  a  handle  In  the  front; 
then  he  would  go  and  open  the  hinges  and 
start  to  look  on  the  inside,  and  that  thing 
would  be  working  away,  and  there  Is  no 
question  about  It,  but  what  sometimes  the 
automobile  it  is  sliaking,  and  it  stands  in  one 
place  and  shakes,  and  then  he  goes  oil  for  a 
hammer  or  a  screw  driver  or  some  other  kind 
of  a  tool  to  fix  something,  and  the  machine 
stands  there  and  raises  the  dickens.  Of 
course,  I  could  hear  it  when  I  was  looking 
at  it.  I  could  also  hear  It  when  I  was  in  the 
lodging  house  on  the  second  floor,  but  I  won't 
fiay  I  could  hear  it  Just  as  plain  as  when  I 
'^'as  standing  there  looking  at  it." 

Rosa  Blaustein  testified:  "I  would  see 
«moke  in  the  lodging  house.  I  knew  it  came 
from  the  garage.  This  smell  that  was  there 
was  from  the  gasoline,  and  there  were  all 
kinds  of  smells,  and  I  could  hardly  catch  my 
breath  when  I  used  to  go  in.  Sometimes  I 
used  to  count  the  clothes  for  the  laundry 
man;  ♦  •  *  the  linen  was  full  of  gaso- 
line and  full  of  smoke;  full  of  the  smell  of 
gasoline  and  the  smoke.  I  heard  noises 
while  I  would  be  in  the  lodging  house.  Any 
time  the  automobiles  would  come  in  at  night 
there  was  all  kinds  of  noises;  the  automo- 
bile horns  would  be  blowing,  and  when  they 
go  out— there  is  [a]  floor  upstairs— it  was 
clear  upstairs— driving  the  automobiles  was 
something  terrible.  And  I  used  to  stay  some- 
times at  night  in  the  lodging  house,  and 
used  to  go  in  the  office  and  sometimes  Bul- 
garians, I  couldn't  make  out  what  they  want; 
they  make  all  kinds  of  noise  and  I  should 
give  back  their  money,  and  sometimes  they 
used  to  be  upstairs,  the  most  room  you  know 
upstairs,  and  they  want  I  should  give  them 
back  their  money;  they  couldn't  stay." 

Joseph  Blaustein  testified:  "After  the  ga- 
rage was  built,  I  noticed  that  there  was  con- 
siderable noise,  a  smell,  and  a  peculiar  odor. 
The  noise  which  I  noticed  there  was  the  toot- 
ing of  the  horns,  combined  with  the  cranking 
of  the  automobiles,  and  the  continuous  loud 
and  boisterous  noise.  It  was  the  after  efTect 
of  the  cranking  of  the  automobiles.  This 
noise  was  going  on  when  I  went  on  shift, 
and  it  would  continue  as  long  as  I  was  there. 
There  would  be  Intervals  betw^een  the  noise. 
It  was  a  very  loud  noise.  It  was  plainly 
heard  in  the  lodging  house,  and  that  is  where 
I  heard  it.  •  •  •  The  odor  was  a  sort 
of  nauseating,  occasioning  a  sort  of  peculiar 
sickness  of  the  stomach  as  though  you  were 
about  to  vomit.  •  *  •  I  have  noticed 
smoke  in  the  lodging  house.  It  would  be 
coming  through  the  windows  dow^nstairs.  As 
to  being  thick  or  otherwise,  I  will  say  that 
smoke  would  vary;  sometimes  it  was  thick, 


other  times  it  was  not  It  was  so  that  yon 
could  notice  it  This  contlnned  from  the 
time  the  garage  was  built  until  we  flnally 
left  the  place." 

Jim  Mike  testified:  "I  used  to  room  there 
when  the  garage  was  built  I  remained  there 
as  a  lodger  about  four  weeks  after  it  was 
built  and  opened  for  business.  *  •  •  Aft- 
er the  garage  moved  in  there  and  opened  for 
business  there  was  a  lot  of  noise  and  smell. 

*  *  *  There  was  an  awful  smell  of  gaso- 
line there;  it  was  hard  to  stay  in  there  on 
account  of  the  smell.  •  •  •  The  effect  it 
had  upon  me  and  the  other  lodgers  was  to 
make   us   sick,   and   we  couldn't   stand  it 

*  *  *  I  couldn't  get  any  rest  there  after 
the  garage  was  built.  •  *  *  The  reason 
I  left  there  was  on  account  of  the  noise  and 
smelL  I  remained  in  the  dty  after  I  left 
there." 

Similar  testimony  was  furnished  by  other 
witnesses  who  had  lodged  with  the  plalntifCs, 
but  who  were  compelled  to  leave  on  account 
of  the  noises,  smoke,  and  smell  from  the 
garage;  and  this  condition  became  so  serious 
that  the  plaiutlfCs,  having  lost  most  of  their 
patronage  and  being  no  longer  able  to  profit- 
ably conduct  a  lodging  house  in  the  Casino^ 
were  obliged  to  and  did  quit  the  premises  in 
December,  1910.  In  the  interim,  however, 
they  made  complaints  of  the  condition  to 
Pincus  and  requests  of  him  for  relief,  and 
his  invariable  answer,  it  seems,  was :  "Blaa- 
steln,  I  told  you  what  would  be  the  result 
of  it,"  or,  "Mrs.  Blaustein,  I  told  you  the 
consequence,  what  it  will  be." 

[1,2]  Appellant  concedes  that  In  the  lease 
in  question  there  is  implied  a  covenant  for 
quiet  enjoyment  That  the  circumstances 
disclosed  by  the  evidence  were  such  as  to 
destroy  the  quiet  enjoyment  of  the  Casino  by 
the  respondents  were  sufficient  to  Justify 
them  in  quitting  the  premises  and  were  tan- 
tamount to  an  eviction  is  too  clear  for  dis- 
cnssion.  York  v.  Steward,  21  Hont  519,  56 
Pac.  29,  43  Ijw  R.  a.  125;  Osmers  v.  Furey, 
32  Mont  589,  81  Pac.  345;  Wade  v.  HemdU. 
127  Wis.  544,  107  N.  W.  4,  5  L.  B.  A.  (N.  S.) 
856,  7  Ann.  Cas.  591;  McCall  v.  New  York 
I*  Ins.  Co.,  201  Mass.  223,  87  N.  E.  582,  21 
L.  R.  A.  (N.  S.)  38;  Adams  v.  Werner,  120 
Mich.  432,  79  N.  W.  637;  Lay  v.  Bennett 
4  Colo.  App.  252,  35  Pac.  750;  Tallman  v. 
Murphy,  120  N.  T.  345.  24  N.  E.  716;  North- 
em  Trust  Co.  v.  Palmer,  171  111.  383,  49  N. 
E.  555;  Fish  v.  Dodge,  4  Denlo  (N.  Y.)  311, 
47  Am.  Dec.  254;  De  Palma  v.  Weinman,  15 
N.  M.  68,  103  Pac.  782,  24  L.  R.  A.  (N.  S.)  427. 
We  are  unable  to  appreciate  the  argument 
of  appellant  that  because  the  tenants  of  the 
garage  owned  no  machines,  and  the  noises, 
fumes,  and  smells  were  occasioned  by  the 
acts  of  private  owners  who  merely  rented 
stalls  in  the  garage,  there  was  no  such  priv- 
ity with  Pincus  as  to  render  him  respon- 
sible. Doubtless  it  is  the  rule  that  the  acts 
of  third  persons  impairing  the  osefnlneas  or 
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enjoyment  of  demised  premises  do  not 
amount  to  an  eviction  by  tlie  lessor  (24  Cyc. 
1132) ;  but  nothing  is  shown  to  have  occurred 
that  might  not  be  expected  to  occur  In  a 
garage,  the  getting  of  the  machines  In  and 
out  of  the  garage,  whether  by  private  own- 
ers or  others,  was  a  necessary  Incident  In 
the  busiuess  of  the  garage,  as  was  also  what- 
ever noises,  smells,  or  fumes  might  arise  out 
of  that  process.  It  was  to  accommodate  the 
business  of  a  garage  that  Pincus  designed, 
built,  and  rented  the  building,  with  full 
Imowledge  of  the  annoyance  it  might  cause 
to  the  respondents.  It  Is  not  at  all  clear  that 
all  the  noises,  fumes,  and  smells  were  gen- 
erated by  the  acts  of  private  owners,  or  that 
the  lessees  of  the  garage  were  in  every  in- 
stance innocent  of  actual  participation  Qiere- 
In;  but,  whether  this  be  so  or  not,  It  would 
be  the  refinement  of  artiflclallty  to  hold  Pin- 
cus blameless  for  a  result  so  clearly  contem- 
plated and  foreseen. 

[3]  2.  It  is  insisted,  however,  that  the  dam- 
ages allowed  were  not  proven.  There  was 
evidence  to  show  that,  after  the  execution  of 
the  lease  and  before  the  disturbances  com- 
plained of,  the  respondents  made  important 
changes  In  the  Interior  of  the  Casino,  be- 
sides  installing  a  heating  plant,  all  of  con- 
siderable cost  and  value;  also,  that  as  the 
result  of  the  operation  of  the  garage  the 
business  of  respondents  was,  as  an  isstru- 
ment  of  profit,  practically  destroyed.  From 
these  two  elements  alone,  omitting  furniture, 
it  is  not  difficult  to  compute  a  sum  equal  to, 
or  in  excess  of,  the  amount  finally  allowed  by 
the  trial  court  If  any  one  has  cause  to 
complain  in  this  regard,  it  Is  not  the  appel- 
lant 

[4]  But  It  is  urged  the  only  evidence  of 
damage  on  account  of  the  loss  of  business 
and  profits  was  incompetent,  speculative,  and 
remote.  This  has  reference  to  the  fact  that 
as  a  basis  of  computation  the  court  admitted 
evidence  of  profits  which  actually  had  been 
realized  in  the  period  of  respondents'  occu- 
pancy of  the  premises  prior  to  the  erection 
of  the  gartvge.  Tljis  evidence.  Instead  of 
lacking  the  fundamentals  of  admissibility, 
was  singularly  complete;  It  disclosed  a  per- 
manent business  of  a  stable  and  certain 
character.  In  which  the  daily  Income  and 
expense  maintained  a  consistent  average 
throughout  the  period  from  March,  1909,  to 
July  1,  1910,  commencing  with  July,  1910, 
and  for  no  apparent  cause  except  the  garage, 
the  Income  dropped  to  less  than  one-half,  al- 
though no  corresponding  reduction  in  the  ex- 
pense of  operation  was  possible.  We  think 
this  evidence  was  properly  admitted  (First 
Nat.  Bank  of  Portland  v.  Carroll,  35  Mont 
309,  88  Pac.  1012;  Snow  v.  Pulitzer,  142  N. 
Y.  263,  36  N.  B.  1059;  Sehlle  v.  Brokhahus, 
80  N.  T.  614;  Kitchen  Bros.  Hotel  Co.  v. 
Phllbin,  2  Neb.  [Unof.]  340,  96  N.  W.  487; 
Di  Palma  v.  Weinman,  16  N.  M   302,  121 


Pac.  40;  Alden  v.  Mayfield,  127  Pac.  46; 
Menslng  v.  Wright,  86  Kan.  98, 119  Pac.  874), 
and  that  It  fairly  sustained  the  burden  as- 
signed to  it 

[6,  (]  In  view  of  the  above  oonclusions,- 
none  of  the  rulings  complained  of  In  the  ad- 
mission and  exclusion  of  evidence  presents 
any  error  prejudicial  to  appellant  Nor  do 
we  think  the  given  Instructions  which  are 
assigned  as  error  are  open  to  the  objections 
urged  against  them  on  the  trial.  It  Is  also 
clear  that  under  the  drctimstances  of  this 
case  the  court  was  correct  in  modifying  ap- 
pellant's Instructions  numbered  1,  4,  7,  and 
17,  and  in  refusing  appellant's  proposed  in- 
structions Nos.  2,  3,  6,  9,  11,  13,  15,  16,  19, 
and  20,  since  they  were  either  framed  on  an 
erroneous  theory  or  were  Inaccurate  In  phra- 
seology, or  were  covered. 

What  Is  Intended  for  an  assignment  of 
errors  in  appellant's  brief  covers  28  pages, 
and  is  a  potpourri  of  random  narrative,  rul- 
ings (unnumbered)  of  the  trial  court,  explan- 
atory statements,  and  argumentative  matter. 
This  condition,  counsel  for  respondents  urge, 
entitles  them  to  have  the  appeal  dismissed, 
since  it  Is  unfair  to  them  and  has  rendered 
their  task  of  replying  very  difficult  An 
indisposition  on  our  part  to  go  to  this 
length  without  warning  has  occasioned  us 
much  needless  work  in  the  effort  to  fairly 
review  the  trial  proceedings.  The  rules  re- 
lating to  briefs,  as  promulgated  November 
20,  1911,  are  neither  hard  to  understand,  nor 
laborious  to  follow ;  and  we  shall  not  again, 
in  a  similar  situation,  take  the  trouble  that 
we  have  taken  here  to  ascertain  the  char- 
acter and  value  of  appellant's  contentions. 

Finding  no  prejudicial  error,  the  judgment 
and  order  appealed  from  are  affirmed. 

Affirmed. 

BRANTLY,  C.  J.,  and  HOLLOWAT,  X, 
concur. 


BENNETT  v.  QUINLAN. 
(Supreme  Court  of  Montana.     April  15,  1913.) 

1.  Wateibs  and  Wateb  Coukses  (|  152*)— Ac- 
tion TO  Detbbmine  Rights— Complaint — 
Sufficiency. 

In  an  action  to  determine  the  rights  of 
plaintiff  and  defendant  in  certain  water  rights, 
a  complaint  alleging  title  and  right  to  an  un- 
divided one-balf  interest  thereof  and  an  adverse 
claim  by  defendant  which  was  without  right 
stated  a  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  K  156,  157;  Dec. 
Dig.  I  152.*] 

2.  Watebs  and  Water  Ooubses  (§  152*)— Dk- 
tebminino  Rights  of  Defendant  as  Be- 
tween   Themselves  —  Statutoby    Pbovi- 

SIONS. 

Rev.  Codes,  i  4852,  providing  that  in  any 
action  for  the  protection  of  water  rights  the 
plaintiff  may  make  any  or  all  persons  who 
liave  diverted  water  from  the  same  stream  or 
source  parties  thereto,   and  the  court  may  in 
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one  juderment  settle  the  relative  priorities  and 
riKhts  of  ail  parties,  is  pennissive,  and  not  man- 
tlatury  as  to  the  adjudication  of  the  rights  of 
tiefi'udants  inter  sese. 
[Ed.  >iote. — For  other  cases,  see  Waters  and 
■  Water  Courses,  Cent.  Dig.  §|  156,  157 ;  Dec. 
Dig.  i  152.*] 

3.  Judgment  (S  956*) — Mattbbs  Adjudicat- 
ed— KxTBiNSic  Evidence. 

Uuder  Rev.  Codes,  §  7917,  providing  that 
that  only  is  deemed  to  have  been  adjudged  in 
a  former  judgment  which  appears  upon  its  face 
to  have  been  so  adjudged,  or  which  was  actu- 
ally or  necessarily  included  therein  or  neces- 
sarj"  thereto,  where  in  a  suit  to  determine  the 
rights  of  various  parties  to  divert  water  from 
a  stream  it  was  foUnd  that  three  certain  de- 
fendants had  appropriated  400  inches  thereof, 
and  adjudged  by  a  decree  reciting  that  the 
cause  was  heard  on  the  complaint,  the  separate 
answers  of  the  several  defendants,  and  a  stipu- 
lation on  file  that  such  three  defendants  were 
the  owners  and  entitled  to  use  400  inches,  there 
was  no  presumption  tliat  the  rights  oi  such 
defendants  as  between  themselves  were  adjudi- 
cated, and  the  record,  except  the  findings  and 
decree,  having  been  lost  or  destroyed,  the  court 
properly  admitted  parol  evidence  to  show  that 
such  defendants  made  common  cause  as  against 
the  other  parties,  and  raised  no  controversy 
whatever  as  between  tl;emselves. 

lEd.    Xote.— For    other   cases,   see   Judgment, 
Cent.  Dig.   i§  1822-1825;    Dec.  Dig.  i  856.»] 

4.  Jr.D«.MENT  (8  956*)— Matters  Adjudicated 
—Extrinsic  Evidence, 

If  such  decree  furnished  a  basis  for  the 
presumption  tliat  each  of  such  defendants  was 
entitled  to  a  one-third  interest,  in  an  action 
between  them  or  their  grantees  with  Itnowledge 
of  the  extent  of  their  rights,  the  presumption 
was  prima  facie  only,  and  could  be  overturned 
'by  eridence. 

'    [Ed.   Note.— For   other  cases,   see  Jndnnent, 
Cent.  Dig.  IS  1822-1825;    Dec.  Dig.  {  9e6.*l 

Appeal  from  District  Court,  Powell  Coun- 
ty;   Geo.  B.  Winston,  Judge. 

Action  by  James  H.  Bennett  against  H. 
J.  Qulnlan.  From  a  judgment  for  plaintiff 
and  an  order  denying  a  new  trial,  defendant 
uppeals.    AfBrmed.  .     . 

J.  H.  Duffy,  of  Anaconda,  and  W.  A.  Pen- 
nington, of  Butte,  for  appellant.  S.  P.  Wil- 
son, of  Deer  Lodge,  and  John  H.  Tolan,  of 
Missoula,  for  respondent 

BBANTLT,  C.  J.  This  action  was  brougbt 
to  have  determined  the  extent  of  the  re- 
spective Interests  of  the  plaintiff  and  defend- 
ant in  a  water  right  acquired  by  their  pred- 
ecessors by  appropriation  for  agricultural 
purposes  from  Race  Track  creek,  formerly 
in  Deer  Lodge,  now  In  Powell,  county.  The 
original  appropriation  was  small,  and  was 
made  by  John  Duncan,  in  1871.  It  was  en- 
larged to  400  inches  by  Duncan  and  L.  Strick- 
land In  1872 ;  the  diversion  being  completed 
on  June  5th  of  that  year.  They  each  held 
a  possessory  right  upon  the  public  lands  ly- 
ing along  the  south  Bide  of  the  stream. 
They  made  the  appropriation  Jointly,  and 
constructed  a  ditch  which  they  used  in  com- 
mon to  a  point  at  which  a  change  in  the 
direction  became  necessary  in  order  that 
each   miixht   convey   the   amount    of   water 


needed  to  his  own  lands.  From  this  point 
each  eonstrneted  his  own  ditch.  Title  to 
the  lands  held  by  them,  respectively,  was 
subsequently  acquired  by  them  or  their  re- 
spective successors  by  patent  directly  from 
the  federal  government  or  by  deed  from  the 
Northern  Padflc  Ballroad  Company;  In 
1881  one  Ma  gone  succeeded  Strickland  in  his 
right  to  a  portion  of  the  lands  then  held  by 
him,  and  to  his  entire  Interest  In  the  water 
right  and  ditch.  Magone  subsequently  ac- 
quired other  lands.  On  April  1,  1910,  the 
plaintiff  purchased  substantially  all  of  his 
holdings,  including  his  interest  in  the  water 
right  described  in  the  conveyance  as  an  un- 
divided one-half  interest.  In  1884  John  and 
Henry  Qulnlan  succeeded  by  purchase  to  the 
rights  and  interests  of  Duncan,  including 
that  held  by  him  in  the  ditch  and  water 
right.  The  defendant,  a  son  of  Henry  Quln- 
lan, thereafter  became,  and  when  this  action 
was  brought  and  tried  was,  the  owner  of  the 
Duncan  interests  by  conveyance  from  his 
father  and  John  Qulnlan.  In  1887  Magone 
and  the  two  Qutnlans,  desiring  to  cultivate 
portions  of  their  land  lying  upon  the  slope 
above  the  Strickland-Duncan  ditch.  Jointly 
constructed  a  second  ditch  from  a  point  on 
tlie  creek  abont  3%  miles  above  the  head  of 
the  Strickland-Duncan  ditch.  They  used  this 
in  common,  Just  as  they  did  the  old  ditch, 
<down  to  a  point  at  which  it  became  neces- 
sary for  each  to  construct  a  branch  for  his 
own  use.  The  diversion  through  this  ditch 
was  not,  nor  was  It  intended  to  be,  an  ad- 
ditional appropriation.  The  water  diverted 
throngh  it  was  used  under  the  old  right  In 
1890  an.a«tloH  was  brought  by  one  P.  H. 
Meagher,  who  owned  lands  lying  on  Bace 
Track  creek  near  the  Magone  and  Qulnlan 
lands,  and  also  claimed  prior  right  to  the  use 
of  water  from  the  creek,  to  have  the  relative 
priorities  of  all  the  rights  appropriated  from 
it  settled  and  determined.  This  case  is  re- 
ferred to  in  the  pleadings  and  evidence  un- 
der the  title  of  Meagher  v.  Glover  et  at  All 
the  claimants  of  rights  from  the  creek  were 
made  parties  defendant,  including  Magone 
and  the  Qulnlans.  The  court  found  the  dates 
and  Amounts  of  the  respective  appropriations, 
and  on  July  22,  1890,  rendered  a  decree  de- 
termining the  rights  and  priorities  of  all  of 
the  parties  accordingly.  With  reference  to 
the  Magone-Quinlan  right  the  court  found: 
"(1)  That  the  said  defendants  In  the  year 
1871  appropriated  of  the  waters  of  Bace 
Track  creek,  described  In  plaintiff's  com- 
plaint 400  inches  thereof,  measured  as  pro- 
vided by  the  statutes,"  etc.  "(2)  That  said 
water  wi>s  appropriated  by  means  of  a  ditch 
of  sufficient  capacity  to  convey  said  amount 
of  watur."  The  decree,  after  reciting  that 
the  cause  was  heard  upon  the  complaint  the 
separate  answers  of  the  several  defendants, 
and  "the  stipulation  on  file  herein,"  adjudg- 
ed that  "the  plaintiff  and  each  of  the  de- 
fendants   are    the    owners   and   entitled   to 
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tbe  use  of  the  waters  of  Bace  Trade  creek, 
•  •  •  said  waters  to  be  diverted  from 
Bald  creek  *  *  *  in  the  order  and  man- 
ner hereinafter  named:  ♦  ♦  •  (8)  John 
Qolnian,  Henry  Qolnlan, .  and  Ed  Magone, 
four  hundred  Inches.  »  •  •  That  the  wa- 
ter be  measured  according  to  the  statutes  of 
tlie  state  of  Montana  for  the  measurement 
of  water."  It  further  ordered  and  adjudged 
"that  the  plalntur  and  each  of  the  defend- 
ants, In  the  order  named,  hare  the  rl«ht 
to  the  use  of  the  waters  of  Bace  Track  creek 
tar  tbe  purposes  of  irrigation,  domestic  use, 
and  for  watering  stock.  That  the  defend- 
ants and  each  of  them  are  hereby  enjoined 
and  restrained  forever  from  diverting  or 
interfering  with  tbe  waters  of  said  creek,  ex- 
cept that  each  of  said  defendants  may  in 
the  order  named  make  reascmable  use  there- 
of in  the  amount  named  and  for  the  pur- 
poses mentioned,  and  until  each  defendant 
tiaa  used  the  water  In  the  manner  and 
amount  mentioned  [and]  eadi  other  defend- 
ant is  restrained  from  using  or  diverting 
tbe  same." 

The  complaint  contains  two  counts.  In 
the  first  the  plalntKr  bases  Ills  claim  to  an 
imdlvlded  one-half  interest  upon  tbe  decree. 
He  alleges  that  defendant  claims  adversely 
to  him,  and  under  such  daim  is  interfering 
with  Uie  use  and  enjoyment  of  liis  right 
In  tbe  second  count  he  alleges  title  and 
tight  to  the  use  of  an  undivided'  one-half 
interest  and  an  adverse  claim  by  defendant 
wbiefa  is  without  right  The  prayer  is  for 
a  decree  declaring  that  the  plalntltr  is  the 
owner  of  an  undivided  one-half  interest  and 
that  defendant's  adverse  claim  be  adjudged 
to  be  wltliont  foundation.  In  his  answer 
to  tbe  first  count  defendant  admits  the  ex- 
istence and  validity  of  the  decree;  bat  de- 
nies that  plaintiff  by  tbe  terms  thereof  Is 
entitled  to  an  undivided  half  interest  in 
the  amount  awarded  therein  to  the  predeces- 
sors of  the  plaintiff  and  defendant,  or  any 
other  or  greater  interest  than  one-third,  or 
133%  indies.  He  denies  all  of  the  allega- 
tions of  the  second  count  except  that  he 
asserts  an  interest  adverse  to  plalntifr  to 
the  extent  of  tbe  difference  between  a  one- 
half  and  a  one-third  Interest  and  pleads  the 
decree  as  an  adjudication  that  Magone  and 
the  two  Quintans  were  each  the  owner  and 
entitled  to  a  one-third  Interest,  and  alleges 
that  defendant  Is  estopped  thereby  to  claim 
any  other  or  greater  interest.  There  was 
issue  by  reply. 

The  substantive  question  presented  to  the 
district  court  for  determination  was  whether 
the  decree  of  July  22,  1800.  was  to  be  taken 
as  a  conclusive  adjudication  of  the  extent  of 
the  rights  of  Magone  and  the  t^vo  Qnlnlans 
Inter  sese,  and  hence  those  of  plaintiff  and 
defendant,  their  successors,  or  whether  It 
should  be  construed  by  the  aid  of  e.\trlnsic ' 
evidence  and  their  rlRtits  declared  according- '. 
ij.     The  court  held  that  since  the  decree  i 


does  not  upon  its  face  appear  to  have-  ad- 
judicated the  rights  of  these  parties  and 
such  adjudication  was  not  actually  or  neces- 
sarily Included  in  It,  their  respective  In- 
terests were  to  be  ascertained  from  evidence 
of  the  facts  as  they  actually  existed  when 
the  right  was  Initiated  and  when  tbe  de- 
cree was  rendered.  Accordingly,  over  ob- 
jection of  defendant,  it  heard  the  evidence, 
found  in  favor  of  plaintlfC,  and  adjudged  him 
to  be  tbe  owner  of  an  undivided  one-half  in- 
terest The  defendant  has  appealed  from 
tbe  decree  and  an  order  denying  him  a  new 
trUL 

[1]  Tbe  integrity  of  the  decree  is  assailed 
on  tbe  grounds  (1)  that  the  complaint  does 
not  state  facts  suffldent  to  constitute  a 
cause  of  action;  and  (2)  that  the  former 
decree  was  an  adjudication  of  the  interests 
of  the  parties  inter  sese,  and  tliat  tbe  court 
erred  in  not  accepting  it  as  such.  The  first 
contention  may  be  dismissed  with  the  re- 
mark that  whatever  may  be  its  merits  when 
referred  to  the  first  count  in  the  complaint 
it  must  be  overruled  as  to  tbe  second  count. 
As  appears  from  tbe  foregoing  statement  it 
is  alleged  therein  that  the  plaintiff  is  tbe 
owner  of  the  property  described,  that  de- 
fendant claims  an  Interest  therein  adverse 
to  that  of  plaintiff,  and  that  such  claim  is 
without  right  This  is  suffldent  to  put  tbe 
defendant  upon  bis  defense.  Montana  Ore. 
Pur.  Co.  ▼.  Boston  &  Mont  C,  etc..  Go.,  27 
Mont  288,  70  Pac.  1114;  Merk  v.  Bowery 
Min.  Co.,  31  Mont  298,  78  Pac.  519;  Oastro 
V.  Barry,  79  Cat  443,  21  Pac.  946 ;  17  £ncy. 
PI.  ft  Pr.  326;  2  Pomeroy's  Eq.  Bemedles, 
i  741. 

[2, 3]  Tbe  second  contention  is  equally 
without  merit  Section  7917,  Bevlsed  Oodes, 
provides:  "That  only  is  deemed  to  have 
been  adjudged  in  a  former  Judgment  which 
appears  upon  Its  face  to  have  been  so  ad- 
Judged,  or  which  was  actually  and  necessa- 
rily included  therein  or  necessary  thereto." 
Section  4852  is  in  pert  as  follows :  "In  any 
action  hereafter  commenced  for  the  ^wtec- 
tioD  of  rights  acquired  to  water  under  tbe 
laws  of  this  state,  the  plaintiff  may  make 
any  or  all  persons  who  have  diverted  water 
from  tbe  same  stream  or  source  parties  to 
such  action,  and  the  court  may  in  one  Judg- 
ment settle  the  relative  priorities  and 
rights  of  all  the  parties  to  such  action." 
If  this  latter  provision  were  to  be  taken  as 
mandatory,  the  defendant  might  well  Insist 
that  the  decree  in  the  case  of  Meagher  v. 
Glover  was  to  be  accepted,  not  only  as  an 
adjudication  of  the  amounts  and  priorities 
of  the  different  apiiroprlations  mentioned 
therein,  but  also  of  the  rights  of  Joint  owners 
In  any  appropriation  Inter  sese.  But  as 
pointed  out  in  Sloan  et  al.  v.  Byers  et  al., 
37  Mont.  503,  97  Pac.  S55,  tlie  terms  of  this 
provision  are  permissive  only.  Therefore, 
though  the  rights  of  all  the  parties — whether 
arising  out  of  Joint  or  indeiJendent  appro- 
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prlatlons — may  be  adjudicated  In  a  single 
decree  under  the  rule  declared  by  section 
7917,  Supra,  no  presumption  attaches  that 
any  such  adjudication  has  in  fact  been  had 
unless  the  fact  appears  upon  the  face  of 
the  decree  Itself,  or,  in  any  event,  from  the 
judgment  roll.  True,  it  was  said  in  McNinch 
V.  Crawford,  30  Mont  267,  76  Pac.  698,  that 
in  an  action  brought  under  section  4S52, 
supra,  each  party  is  an  antagonist  of  erery 
other  party.  This  statement  was  made  with 
reference  to  the  condition  of  the  issues  pre- 
sented in  that  case  and  Is  to  be  so  taken  and 
understood,  and  not  to  mean  that  in  such 
an  action  erery  possible  right  touching  the 
subject-matter  in  controversy  is  to  be  pre- 
sumed to  have  been  adjudicated  by  the  final 
decree,  whether  it  was  put  in  issue  or  not, 
or  whether  it  was  necessarily  involved  in  tbe 
Issues  tried.  As  was  suggested  in  Sloan  et 
al.  T.  Byers  et  al.,  supra,  it  is  doubtful 
whether  the  I^eglslature  has  power  to  compel 
parties  to  litigate  their  rights  when  neither 
questions  that  of  the  other  nor  has  com- 
mitted a  wrong  with  reference  to  it,  for 
which  the  other  is  demanding  redress. 
Hence  In  Sloan  et  al.  v.  Byers  et  al.,  inas- 
much as  neither  the  decree  nor  the  judg- 
ment  roll  In  a  former  controversy  over  the 
water  In  the  same  stream  showed  that  the 
extent  of  the  Interests  of  joint  owners  inter 
sese  In  the  particular  right  in  question  had 
in  fact  been  adjudicated,  it  was  held  that 
the  decree  in  the  former  action  did  not  estop 
the  parties  thereto  from  having  these  rights 
adjudicated  in  a  second  action.  In  that  case 
the  entire  record  in  the  former  action  was 
before  the  court  at  the  hearing.  In  the 
case  at  bar  it  was  shown  that  the  rec- 
ord In  the  case  of  Meagher  v.  Olover,  except 
the  findings  and  decree,  had  been  lost  or 
destroyed.  It  cannot  be  determined  from 
an  examination  of  these  remnants  of  the 
record  that  Magone  and  the  Quinlans  inter- 
pleaded each  other,  or  that  there  was  any 
controversy  between  them  as  to  the  extent 
of  their  rights  inter  sese.  Indeed,  so  far 
as  they  furnished  a  basis  for  any  infer- 
ence, it  is  that  the  court  adjudicated  to 
them  a  common  right  In  the  ditch  and 
water  both,  without  regard  to  the  extent  of 
their  individual  Interests.  The  findings  refer 
to  the  right  as  a  single  entity — the  property 
of  all  of  these  defendants.  The  decree  refers 
to  it  in  the  same  way ;  whereas.  If  they 
had  interpleaded  each  other  and  had  sub- 
mitted their  rights  to  the  court  for  adjudi- 
cation, the  decree  would  undoubtedly  have 
said  so  in  unmistakable  terms.  It  is  true 
that  the  Introductory  recitals  in  the  decree 
state  that  the  cause  was  heard  upon  the 
complaint,  the  separate  answers  of  the  de- 
fendants, and  "the  stipulation  on  file  here- 
in," but  when  we  note  that  in  the  enumera- 
tion of  the  several  rights  adjudicated — 35 
in  all — several  of  them  were  jointly  awarded 
to  two  or  more  persons,  we  do  not  think 
that  statement  imports  into  the  adjudging 


portion  of  the  decree  any  greater  certainty. 
The  court,  having  found  itself  thus  left 
without  evidence  in  the  record  to  enable  It 
to  ascertain  the  Issues  made  and  tried,  prop- 
erly refused  to  accept  the  decree  as  condn- 
sive,  and  held  that  recourse  must  be  had 
to  parol  evidence  to  ascertain  what  in  fact 
had  been  adjudicated  by  it,  and  that  if  the 
Magone  and  Quinlan  rights  had  not  been  de- 
termined, it  was  incumbent  upon  it  to  deter- 
mine them.  Klelnschmidt  v.  Blnzel,  14  Mont 
31,  35  Pac.  460,  43  Am.  St  Bep.  601. 

In  Russell  v.  Place.  94  U.  S.  608,  24  Ll  Ed. 
214,  in  speaking  of  the  admissibility  of 
parol  evidence  to  show  what  issues  had  t>een 
tried  in  a  former  controversy,  said:  "It  is 
undoubtedly  settled  law  that  a  Judgment 
of  a  court  of  competent  jurisdiction,  upon  a 
question  directly  involved  in  one  snit  is 
conclusive  as  to  that  question  in  another 
suit  between  the  same  parties.  But  to  this 
operation  of  the  judgment  it  must  appear, 
either  upon  the  face  of  the  record  or  be 
shown  by  extrinsic  evidence,  that  the  precise 
question  was  raised  and  determined  In  the 
former  snlt  If  there  be  any  uncertainty  on 
thla  head  in  the  record,  as,  for  example,  if 
it  appear  that  several  distinct  matters  may 
have  been  litigated,  upon  one  or  more  of 
wtiich  the  judgment  may  have  passed,  with- 
out Indicating  which  of  tbem  was  thus  liti- 
gated, and  upon  which  the  Jadgmoit  was 
r«Didered,  the  whole  subject-matter  of  the 
action  will  be  at  large,  and  open  to  a  new 
contention,  unless  this  uncertainty  be  re- 
moved by  extrinsic  evidence  showing  the 
precise  point  involved  and  determined.  To 
apply  the  Judgment,  and  give  effect  to  the 
adjudications  actually  made,  when  the  rec- 
ord leaves  tbe  matter  in  doubt  such  evidence 
is  admissible."  This  case  is  cited,  with  oth- 
ers to  the  same  effect,  in  Klelnschmidt  v. 
Blnzel,  and  the  above  paragraph  is  therein 
quoted  with  approval. 

There  was  scarcely  any  conflict  in  the  evi- 
dence as  to  what  the  facts  were,  either  as 
to  the  issues  tried  in  Meagher  v.  Glover,  or 
as  to  what  the  relative  rights  of  Magone  and 
the  Quinlans  inter  sese  were,  and  hence  what 
are  those  of  tbe  plaintiff  and  the  defendant. 
The  court  found  that  Magone  and  the  Quin- 
lans made  common  cause  as  against  all  the 
other  parties,  but  that  as  among  themselves 
there  was  no  controversy  whatever.  There 
is  no  complaint,  nor  is  there  any  foundation 
for  any,  that  the  findings  are  not  supported 
by  the  evidence.  Counsel  say  in  their  brief 
that,  inasmuch  as  the  decree  in  Meagher  v. 
Glover  adjudged  the  right  to  Magone  and 
the  Quinlans  jointly,  the  legal  presumption 
attaches  that  their  shares  were  equal,  and 
that,  since  the  defendant  acquired  the  Quin- 
lan interests  by  purchase,  the  presumption 
is  conclusive  that  he  thus  became  tbe  owner 
of  a  two-thirds  interest  They  invoke  the 
rule  recognized  generally  in  this  country 
that  when  two  or  more  parties  acquire  au 
estate  by  the  same  act,  deed,  or  devise,  and 
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no  indication  Is  therdn  made  to  the  contrary, 
they  are  premuned  to  bold  as  tenants  in 
common  (Washburn  on  Real  Property,  f  878), 
and  insist  that  the  decree  should,  for  this 
reason,  have  t>een  accepted  as  conclusive. 
As  we  have  already  pointed  out,  the  decree 
does  not  on  its  face  purport  to  adjudicate  the 
rights  of  the  parties  inter  sese.  This  made 
it  Incumbent  npon  the  district  court  to  ascer- 
tain what  Issues  were  determined,  and  to 
determine  such  as  it  appeared  were  not  with- 
in the  issues  tried  in  that  case.  The  title 
of  the  parties  did  not  vest  under  the  decree 
in  any  sense  of  the  term  "vest."  The  ques- 
tion as  to  the  extent  of  the  interests  of  the 
parties  was  thus  left  at  large,  to  be  deter- 
mined by  reference  to  the  evidenee  showing 
the  inception  of  the  interests,  viz.,  the  orig- 
inal appropriation,  and  the  rights  claimed 
and  conceded  by  each  of  the  joint  owners  up 
to  the  date  of  the  decree  and  subsequent  to 
that  time.  The  court  found,  in  effect,  tliat 
the  extent  of  the  interest  acquired  by  the 
predecessor  of  plaintiff  under  the  original 
appropriation  was  an  undivided  one-half. 
There  is  no  conflict  in  the  evidence  on  tills 
point  While  the  findings  are  not  specific  as 
to  what  the  course  of  conduct  observed  by 
the  parties  subsequent  to  the  date  of  the 
appropriatiou  was,  the  evidence  is  dear  that 
Duncan  and  Strickland  eaeh  claimed  for 
liimself,  and  conceded  to  the  other,  a  one- 
half  interest ;  that  Magone  on  the  one  hand, 
and  the  Qulnlans  on  the  other,  after  they 
.had  acquired  the  interests  of  these  approprl- 
ators,  made  the  same  claims  and  concessions, 
and  that  no  claim' was  made  by  any  one  to 
the  contrary  until  long  after  the  decree  was 
rendered.  Indeed,  nether  Henry  nor  John 
Quinlan  ever  questioned  the  extent  of  Ma- 
gone's  right  It  was  first  seriously  ques- 
tioned by  the  defendant  after  he  had  suc- 
ceeded to  the  Quinlan  interests,  and  then 
only  after  the  plaintiff  had  acquired  the 
Magone  Interest 

[4]  liSt  it  be  assumed,  however,  that  the 
decree  furnished  a  basis  for  the  presumption 
that  Magone  and  the  Qulnlans  were  entitled 
to  a  one-third  Interest  each.  As  between 
them,  this  presumption  was  prima  fade  only, 
and  could  be  overturned  by  evidence  show- 
ing the  facts.  Shiels  v.  Stark,  14  Oa.  429; 
Edwards  v.  Edwards,  39  Pa.  360;  38  Cya 
74.  Though  a  different  rule  might  apply  to 
persons  who  purchased  from  them  without 
notice  of  the  actual  condition  of  the  title, 
and  on  this  point  we  express  no  opinion,  the 
evidence  shows  that  both  the  plaintiff  and 
the  defendant  at  the  date  of  the  conveyances 
under  which  they  hold  had  full  knowledge 
of  the  extent  of  the  rights  of  their  predeces- 
sors. Therefore  the  presumption  was  only 
prima  fade  as  to  them. 

The  judgment  and  order  are  affirmed. 

AflSrmed. 

HOLLOW  AY   and   SANNBR,   JJ.,  concur. 


&COSS  V.  GOODHABT  et  aL 
(Supreme  (Donrt  of  Montana.    April  16,  1913.) 

1.  Appeai.  and  Erbob  (I  171*)  —  Chanoino 
Theobt  on  Appeal. 

Where  a  cause  was  tried  npon  the  theory 
that  it  was  a  suit  in  eqaity,  the  appellant  was 
bound  by  the  theory  he  adopted  in  the  court 
below,  and  could  not  urge  for  review  matters 
not  reviewable  in  equitable  suits. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  1053-1063,  1066,  1007, 
1161-1165;   Dec.  Dig.  f  171.*] 

2.  TBIAL  (I  373*)— JTJBT— IWSTBUCTIONS. 

In  suits  in  equity,  no  instructions,  except 
the  formal  ones,  should  be  given,  and  no  general 
verdict  submitted,  and  error  cannot  be  predicat- 
ed upon  the  giving  or  refusal  of  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  883;   Dec.  Dig.  |  373.»] 

3.  Appeal  and  Ebbob  (§  931*)  —  Pbesump- 
tions  to  supfobt  judgment. 

On  appeal  in  suits  in  equity,  the  trial 
court  is  presumed  to  have  disregarded  incom- 
petent testimony,  unless  it  appears  that  it  in- 
fluenced the  decision  in  some  material  aspect 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3728,  3762-3771 ;  Dec.  Dig. 
I  931.*] 

4.  COBPOBATIONS    (S    211*)    —    STOCKHOLD^EB's 

Action — Petition. 

In  a  stockholder's  action,  whenever  a  de- 
mand on  the  corporation  or  its  receiver  to  bring 
an  action  Is  necessary,  the  aUegation  that  it 
was  made  and  refused  is  an  essential  ingredient 
to  the  statement  of  a  cause  of  action. 


[Eld.  Note.— For  other  cases^  see  Corporations, 
ent  Dig. 
Dig.  S  211.' 


lEAi,  i^uue. — jjur  oiner  caaes,  see  ^orpurauonB, 
Cent^Dig.  K  814-818,  820,  821,  823,  &ii;  Dec 


5.  Banks  and  Banking  (S  246*)— National 
Banks— Stockholdeb's  Action— Evidence. 

In  a  stockholder's  action  against  a  former 
receiver  of  a  national  bank  for  effecting  a  sale 
of  property  on  which  the  bank  had  a  chattel 
mortgage  for  an  Inadequate  price,  he  was  not 
entitled  to  recover  for  the  benefit  of  the  bank, 
its  stockholders  and  creditors,  where  it  was  not 
shown  that  any  demand  to  bring  the  action  was 
made  on  the  board  of  directors,  the  then  receiv- 
er, or  the  comptroller  of  the  currency. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  !§  911,  912;  Dec.  Dig.  { 
246.*] 

6.  Banks  and  Banking  (|  246*)— National 
Bank  Receivebs  —  LiIabilitt  to  Stock- 
holders. 

A  stockholder  of  a  national  bank  was  not 
entitled  to  recover  from  a  former  receiver  for 
effecting  a  sale  of  property  on  which  the  bank 
held  a  chattel  mortgage  at  an  inadeqaate  price 
for  his  own  benefit,  on  the  ground  that  under 
the  federal  statutes  he  would  be  liable  for  an 
assessment  equal  to  the  par  value  of  his  stock, 
and  therefore  had  a  financial  interest  in  the 
collection  of  the  assets  of  the  bank,  where  it 
did  not  appear  that  he  had  paid  anything  to 
the  receiver,  or  that  any  assessment  had  been 
or  would  be  levied  on  his  stock. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §§  911,  912;    Dec  I>ig.  f 

7.  Pleading  (|  433*)— Amendment- Tbeatino 
AS  Amended  afteb  Judgment. 

Where  a  complaint  fails  to  allege  a  fact 
necessary  to  a  cause  of  action,  but  evidence  to 
prove  such  fact  is  received  without  objection, 
the  complaint  will  be  treated  after  judgment  as 
amended  to  admit  such  proof. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  H  1451-1477 ;   Dec.  Dig.  {  433.*] 
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8.  Witnesses  (J  268*)  — Cboss-Examination 

— ScOPBv  ,• 

It  was  error  to  restrict  defendant's  cross- 
examination  of  plaintiff's  witnesses  as  to  mat- 
ters tending  to  throw  ligbt  upon  any  of  the 
issues  involved. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
"Cent  Dig.  S$  931-948,  959 ;  Dec.  Dig.  |  208.*] 

Appeal  from  District  Court,  Yellowstone 
County ;  Geo.  W.  Plerson,  Judge. 

Action  by  P.  B.  Moss  against  Richard  W. 
Goodhart  and  another.  From  a  judgment 
for  plaintiff,  the  defendant  named  appeals. 
Reversed  and  remanded. 

W.  M.  Johnston  and  H.  J.  Coleman,  both 
of  Billings,  for  appellant*  O.  F.  Ooddard 
and  F.  L.  Tilton,  both  of  Billings,  for  re- 
spondent. 

HOLLOW  AT,  J.  On  July  2,  1910,  P.  B. 
Moss  was  president  of  and  principal  stock- 
holder in  the  First  National  Bank  of  Bil- 
lings, when  by  order  of  the  comptroller  of 
the  currency  the  bank  was  closed.  Richnrd 
W.  Goodhart  was  appointed  receiver  and  im- 
mediately took  possession  of  the  bank's  boolis 
and  assets,  and  continued  to  act  as  such 
receiver  until  superseded  by  Philip  Tllling- 
hast,  on  October  25,  1910.  When  Goodhart 
took  possession,  C.  D.  Prafeher  was  Indebted 
to  the  bank  upon  a  promissory  note  for  $15,- 
000.  The  indebtedness  was  secured,  in  part 
at  least,  by  a  chattel  mortgage  upon  certain 
range  horses  and  tiattle.  Prior  to  the  ma- 
turity of  the  Prather  note,  and  about  Sep- 
tember 19,  1010,  a  sale  of  the  mortgaged 
property  to  R.  D.  Currier  was  effected  for 
.$5,000,  which  amount  was  paid  to  the  re- 
ceiver and  by  him  credited  on  Prather's  note. 
After  Tillinghast  succeeded  to  the  receiver- 
ship, this  action  was  commenced  by  Moss 
against  Goodhart  and  Currier.  The  com- 
plaint recites  the  facts  al>ove  more  in  detail, 
and  alleges  that  the  mortgaged  property  was 
reasonably  worth  |11,700;  that  Goodhart  and 
Currier  entered  into  a  conspiracy  to  force 
Pra'her  to  sell  tlie  prcqjerty  to  Currier  for 
a  sum  much  less  than  the  fair  value;  and 
that  Goodhart,  by  threats  and  menaces,  suc- 
ceeded in  compelling  the  sale,  to  the  Injury 
of  the  stockholders  and  creditors  of  the  bank 
in  the  sum  of  $6,700.  It  is  further  alleged 
that  on  or  about  November  22,  1910,  the 
plaintUt  "made  demand  upon  the  said  Til- 
linghast, as  receiver  of  the  said  bank,  to 
bring  suit  against  the  said  defendant  Good- 
hart and  the  said  defendant  Currier  to  set 
aside  said  sale  of  said  property,  and  for 
an  accounting  to  the  said  trust  for  the  value 
thereof,  which  demand  was  by  the  said  Tll- 
lingtiast,  receiver  of  the  said  bank  as  afore- 
said, then  and  there  refused."  The  conclud- 
ing paragraph  of  the  complaint  and  the 
prayer  read  as  follows:  "This  suit  is  brought 
and  prosecuted  in  the  interests  of  this  plain- 
tiff and  of  the  other  stockholders  of  said 
bank,  as  well  as  tn  the  interests  of  all  of 


the  creditors  of /said  bask,  to  the  end  that 
justice  and  equity  may  be  done  in  tlie  prem- 
ises. Wherefore  the  plalntiit  demands  that 
the  said  Aale,.or  pnetended  stile,  of  tte  said 
horses  and  cattle  made  by  the  said  C.  IX 
Prather  to  the  !»aid  Currier  be  declared  null 
and  void,  and  that  the  bill  of  sale  executed 
on  such  sale  by  the  said  C.  D.  Prather  to 
the  said  Currier  be  declared  null  and  Told 
and  of  no  effect,  and  that  the  defendant  here- 
in be  required  'to  account  to,  and  pay  over, 
to  the  said  Philip  Tilllnjghast,  the  recdvM 
of  the  said  First  National  Bank  of  Billings, 
and  to  said  trust,'  the  said  sum  of  $6,700,  to 
be  by  the  said  TlllinghaBt  treated  as  other 
funds  and  assets  of  the  aald  trust,  and  for 
such  other  and  farther  relief  as  the  court 
may  find  meet  and  agreeable  to  equity,  and 
for  costs  of  suit."  To  this  complaint  a  de- 
murrer, general  and  special,  was  Interposed 
and  overruled,  and  the  defendants  th^t  an- 
swered, denying  all  the  allegations  of  con- 
spiracy, Intimidation,  or  wrong  conduct  on 
the  part  of  elthw  of  them,  and  alleging  that 
the  sale  of  the  mortgaged  property  was  made 
In  good  faith  for  the  reasonable  value  there- 
of and  for  the  best  Interests  of  the  t>ank  and 
Its  creditors.  Tlie  afflrmative  allegations  of 
the  answer  were  pat  In  Issae  by  reply. 

The  cause  Mras  tried  to  the  court  sitting 
with  a  Jury.  At  the  dose  «f  the  testimony, 
instructions  upon  the  qnestions  of  law  in- 
volved were  settled  and  submitted  to  the 
Jvry.  A  general  verdict  In 'favor  of  the  plain- 
tiff and  against  the  defendants  for  $3,312.60; 
and  also  12  special  findings,  were  returned. 
Ooansel  for  the  defendants  moved  the  court 
to  adopt  four  of  the  fladlngs  as  made,  to  re- 
ject the  general  verdict  and  the  other  spe- 
cial findings,  and  also  to  find  in  favor  of 
the  defendants  upon  some  eight  questions 
which  were  presented.-  The  court  denied 
the  request,  rejected  the  first  two  special 
findings  made  by  the  Jury,  adopted  the  oth- 
ers and  the  general  verdict  as  against  de- 
fendant Goodhart,  tmt  In  tayoe  of  defendant 
Currier,  and  further  found:  "That  the  de- 
fendant Richard  -W.  Qoodliart  carelessly,  neg- 
ligently, and  wantonly  failed  to  represent 
the  best  interests  of  his  trust,  the  said  plain- 
tiff, the  First  National  Bank  of  Billings  and 
its  stockholders  and  creditors,  and  aold  the 
property  described  tn  the  complaint  for  a 
sum  less  than  its  reasonatde  market  value 
to  the  damage  of  the  said  First  National 
Bank,  its  creditors,  and  the  said  P.  B.  Mosa 
in  the  sum  of  $8,312.60."  The  condualon  of 
the  trial  court  was  that  the  plaintiff  should 
recover  the  amount  of  the  verdict  for  the 
benefit  of  the  bank,  Its  receiver,  creditors, 
and  stoclfholders.  The  Judgment  rendered 
recites  timt:  "P.  B.  Moss  do  have  and  re- 
cover of  and  from  the  said  defendant  Rich- 
ard W.  Goodhart  the  sum.  of  $3,312.50  to- 
gether with  Interest  thereon  at  the  rate  of 
8  per  cent  per  annum  from  the  date  hereof 
nntil  paid,  and  together  with  costs  and  dls- 
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■buraoments  Incurred  ]ii  edlA  action,  amount- 
ing to  the  snm  of  $  '  .**  It  Is  from  that 
jadgmant  and  from  an  --  order  denying  blm 
a  new  trial  that  defendant  Ooodhart  ap- 
peals. 

[1-8]  1.  The  errors  ■  assigned  upon  the  In- 
structions glTCQ  and  refused,  and  upon  the 
rulings  of  the  court  admitting  eridence,  are 
not  available  to  appellant.  It  Is  unnecessary 
fot  us  to  determine  the  character  of  this  ac- 
tion; whether  it  is  a  suit  in  equity  to  set 
aside  the  sale  of  the  mortgaged  property, 
or  for  an  accounting,  lor  an  action  at  law  for 
damages.  It  appears  from  the  record  that 
the  cause  was  tried  upon  the  theory  that  It 
is  a  suit  in  equity,  and  appellant  is  bound 
by  the  theory  .he  adopted  in  the  court  below. 
Coheu  V.  Clai*.  44  Mont.  151,  119  Pac.  775; 
GalTin  T.  O'Gorman^  40  Mont  891,  106  Pac. 
887 ;  Dempster  t.  Oregon  Short  Line  By.  Co., 
37  Mont  335,  96  Paa  717.  Upon  that  theory 
no  error  can  be  predicated  upon  the  giving 
or  refusal  to  give  instructions.  No  instruc- 
tions except  the  formal  ones  should  be  given; 
no  general  verdict  should  be  submitted ;  and, 
if  evidence  be  admitted  wblcit  should  not 
be,  the  presumption  prevails  that  the  trial 
court  disregarded  it  unless  it  appears  that 
it  influenced  the  decision  in  some  material 
aspect  Bordeaux  v.  Bordeaux,  43  Mont 
102,  116  Pac.  25;  Rumplng  v.  Romping,  41 
Mont  33,  108  Pac.  ;L0;  Saoford  v.  Gates,  21 
Mont  277,  63  Pac.  749. 

{4,  6]  2.  The  principal  controversy  is  over 
the  right  of  plaintiff  Moss  to  maintain  this 
action.  The  plaintiff's  allegation-  that  be- 
fore commencing  this  action  he  demanded  of 
Tillinghast  that  be  bring  it  and  that  this 
demand  was  refused  is  denied  in  the  answer. 
There  was  not  any  proof  whatever  offered 
in  support  of  the  allegation.  Counsel  for 
respondent  concede  the  general  rule  to  be,  as 
heretofore  stated  by  this  court,  that  a  stock- 
holder cannot  prosecute  an  action  for  redress 
for  an  injury  to  a  coriHiration,  unless  it  ap- 
pears that  a  demand  has  been  made  and  re- 
fused or  a  situation  is  disclosed  from  which 
It  is  manifest  that  an  appeal  to  the  corpo- 
rate authorities  would  be  useless.     Brandt 

V.  Mcintosh,  47  Mont ,  130  Pac.  413.    If 

the  corporation  is  in  the  hands  .of  a  receiver, 
the  demand  should  be  made  upon  that  officer. 
Boston  &  Mont,  etc.,  Co.  v.  Montana  Ore 
Pur.  Co.,  24  Mont  142,  60  Pac.  990.  This  is 
the  rule  applicable  to  ordinary,  private  cor- 
porations. If,  however,  the  corporation 
which  is  in  the  hands  of  a  receiver  be  a 
national  bank,  the  demand  and  refusal  are 
still  necessary,  though  there  is  some  diversi- 
ty of  opinion  as  to  whether  the  demand 
should  be  made  upon  tl^e  cori>oratlon  (Bank 
of  Bethel  v.  Pahquloque  Bank,  14  Wall.  383, 
20  L.  Ed.  840),  or  upon  the  receiver,  or  the 
comptroller  of  the  currency;  Brickerhofl  v. 
Bostwick,  23  Hun  (N.  Y.)  237.  Our  Code  de- 
clares that  every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest 
There  is  not  any  right  in  Moss  to  act  for  tiie 
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creditors  of  the  bank,  and  he  can  only  act 
for  the  bank  Itself  by  showing  that  he  has 
made  demand  upon  the  corporation  (that  is, 
upon  the  board  of  directors)  or  the  receiver 
in  charge,  or  the  comptroller  of  the  curren- 
cy; and  that  his  demand  has  been  refused. 
4  Thompson  on  Corporations,  4180,  4181;  10 
Oyc.  965.  The  complaint  in  this  instance 
does  not  proceed  upon  the  theory  that  de- 
mand was  excused,  but  upon  the  theory  that 
■  a.  demand  was  necessary  and  was  actually 
made.  Whenever  a  demand  is  necessary,  the 
allegation  that  such  demand  was  made  and 
refused  is  an  essential  Ingredient  to  the 
statement  of  a  cause  of  action  by  the  stock- 
holder. O'Connor  v.  Power  Co.,  184  N.  X. 
46,  76  N.  E.  1082;  Flynn  v.  Brooklyn  a  R. 
Co.,  158  N.  Y.  493,  53  N.  B.  520;  Cogswell 
v.  Bull,  39  Cal.  320;  Beshoar  v.  Chappell,  6 
Colo.  App.  323,  40  Pac.  244;  Coble  v.  Beal, 
130  N.  C.  633,  41  S.  E.  793;  Hawes  v,  Oak- 
hind,  104  U.  S.  460,  26  I..  Ed.  827;  10  Cyc. 
983. 

In  their  brief,  counsel  for  respondent  also 
concede  that  there  was  not  "any  right  of 
action  In  the  plaintiff  below  because  of  the 
loss  to  and  decrease  in  the  value  of  his  stock 
In  the  bunk.  A  right  of  action  based  upon 
this  groiukd  would  unquestionably  be  in  the 
corporation^  or  in  the  receiver  thereof — 
citing  Howe  v.  Barney  <C.  C.)  45  Fed.  670; 
Hirsh  V.  Jones  (C.  C.)  56  Fed.  138;  McMul- 
len  V.  Ritchie  (C.  C.)  64  Fed.  262.  If,  then, 
this  action  is  brought  on  behalf  of  the  cor- 
poration or  its  creditors,  or  because  of  de- 
preciation in  the  value  of  plaintiff's  stock, 
the  plaintiff,  in  failing  to  prove  demand  and 
refusal,  failed  to  make  out  a  case,  and  there 
is  not  any  attempt  to  defend  against  this 
conclusion.  It  is  unnecessary  for  us  to  de- 
termine upon  whom  the  demand  should  be 
made  in  an  action  brought  on  behalf  of  the 
First  National  Bank  of  Billings,  for,  not- 
withstanding the  complaint  alleges  that  a 
demand  was  made  upon  Tillinghast,  plaintiff 
now  repudiates  the  idea  that  this  is  a  deriva- 
tive action  at  all.  It  is  insisted  that  since 
plaintiff,  as  a  stockholder  of  the  liauk,  is 
liable  for  an  assessment  equal  to  the  par 
value  of  his  stock,  under  section  5161,  U.  S. 
Revised  Statutes  (U.  S.  Comp.  St  1901,  p. 
3165),  he  "had  a  financial  interest  in  the  col- 
I'ctloii  of  the  assets  of  ttie  bank,  which  in- 
terest was  personal  and  independent  of  and 
separate  from  the  interest  of  the  corporation 
itself.  A  sacrifice  of  any  of  the  assets  of 
the  bank  meant  an  equal  personal  and  in- 
dividual loss  to  the  stockholders  thereof  en- 
tirely distinct  from  the  loss  to  the  corpora- 
tion." And  again:  "The  plaintiff  is  under 
a  personal  liability  to  the  amount  of  the  par 
value  of  the  stock,  and  in  bringing  this  suit 
he  brought  It  for  his  own  personal  benefit" 
We  have  taken  these  excerpts  from  the  brief 
of  respondent  in  an  effort  to  state  his  theory 
of  the  nature  of  his  claim.  If  we  under- 
stand his  contention  aright,  it  la  that  Good- 
hart,  while  receiver,  sacrificed  the  security 
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held  for  the  Praiber  note,  with  the  result 
that  $6,700,  the  difference  between  the  amount 
realized  by  Goodhart  and  the  alleged  actual 
value  of  the  mortgaged  property,  has  been 
lost  to  the  funds  of  the  bank,  which  sum 
this  plaintiff,  as  a  stockholder,  will  or  may 
be  required  to  make  good  in  the  proportion 
that  his  stock  bears  to  the  total  capital  stock 
of  the  bank. 

We  would  be  reasonably  certain  that  we 
have  stated  respondent's  position  correctly, 
but  for  the  many  changes  which  appear  to 
have  occurred  In  his  theory  of  his  case  from 
Its  inception  to  the  final  submission  in  this 
court.  As  Indicated  in  the  quotation  from 
his  complaint  above,  he  brought  this  action 
In  the  interest  of  himself  and  other  stock- 
holders and  the  creditors  of  the  bank.  After 
hearing  the  evidence,  the  trial  court  conclud- 
ed tliat  the  recovery  should  be  for  the  bank, 
its  recover,  its  creditors  and  stockholders, 
while  the  Judgment  entered  was  an  ordinary 
money  Judgment  in  favor  of  plaintiff  Moss 
personally.  The  alleged  demand  upon  Til- 
linghast  was  to  institute  a  suit  "to  set  aside 
the  sale"  of  the  mortgaged  property,  and  the 
prayer  of  plaintiff's  complaint  is  that  the 
sale  "be  declared  null  and  void."  If  the  pur- 
pose of  this  suit  was  to  set  aside  the  sale, 
the  finding  in  favor  of  Currier,  who  was  a 
party  to  the  sale,  amounted  to  a  denial  of 
the  relief  sought,  while  the  Judgment  enter- 
ed In  favor  of  Moss  i)ersonally  takes  no  ac- 
count of  the  rights  of  the  other  stockholders 
or  the  creditors  of  the  bank.  Apparently 
the  Judgment  Is  in  complete  harmony  with 
the  theory  of  respondent  at  tliis  time,  as 
indicated  by  the  excerpts  from  his  brief 
above,  but  It  is  without  any  foundation 
whatever  in  the  pleadings  and  contradictory 
of  the  trial  court's  conclusion.  Of  course, 
If  respondent  Is  right  now  in  asserting  that 
he  brought  this  action  for  his  own  personal 
benefit  and  for  an  injury  which  he  suffered 
independently  of  the  bank  and  its  creditors, 
then  it  was  not  necessary  to  allege  or  prove 
a  demand,  and  for  the  very  obvious  reason 
that  it  was  not  a  matter  of  concern  to  the 
corporation  at  all.  Upon  this  the  authorities 
are  uniform.  4  Thompson  on  Corporations, 
14590. 

[6]  If  the  action  was  brought  on  behalf  of 
the  bank,  plnlntlff  has  failed  because  he  has 
not  shown  a  demand  and  refusal,  or  any  ex- 
cuse for  not  making  demand.  If  it  was 
brought  to  redress  a  grievance  peculiarly 
plaintiff's  own  or  to  recover  for  plaintiff's 
own  benefit,  then  his  complaint  does  not 
state  a  cause  of  action,  and  the  general  de- 
murrer should  have  been  sustained.  The 
mere  fact  that  under  section  5151,  U.  S.  Re- 
vised Statutes,  he  may  be  called  upon  to  re- 
spond to  an  assessment  upon  his  stock  is 
not  sufficient  to  give  him  a  cause  of  action. 
He  cannot  anticipate  that  he  will  be  Injured. 
The  bare  possibility  that  he  will  be  damaged 
is  not  sufficient  to  entitle  him  to  a  Judgment. 


Courts  cannot  adjudicate  with  reference  to 
events  which  may  or  may  not  transpire. 
There  is  not  any  allegation  tliat  an  assess- 
ment has  been  or  will  be  levied  upon  plain- 
tiff's stock;  neither  is  there  any  allegation 
that  plaintiff  has  paid  into  the  receiver's 
hands  any  smn  whatevor,  or  that  he  ever 
will  be  required  or  able  to  do  so.  And  in 
passing  it  may  be  said  that  there  is  not  any 
suggestion  in  the  evidence  eitb»  that  plain- 
tiff has  paid,  or  been  requested  to  pay,  any 
assessment  upon  his  stock.  If  he  lias  not 
paid,  he  has  not  been  injured;  and,  if  he 
is  never  required  to  pay,  he  never  will  be  in- 
jured. 

[J]  3.  Counsel  for  appellant  also  insist tliat 
the  complaint  falls  to  state  a  cause  of  action 
in  that  it  falls  to  disclose  that  Prather  is  in- 
solvent or  that  any  loss  will  result  from  the 
sale  of  the  mortgaged  property  to  Currier 
for  the  price  received;  and  this  argument 
would  be  unanswerable  but  for  the  fact  that 
without  objection  evidence  was  introduced 
from  which  it  Is  fairly  Inferable  that 
Prather  was  insolvent  at  the  time  of  the 
sale,  and  that  this  mortgaged  property  was 
the  only  resource  from  which  to  obtain  pay- 
ment of  his  indebtedness  to  the  bank.  Un- 
der such  circumstances,  after  Judgment,  this 
court  will  treat  the  complaint  as  amended  to 
admit  the  proof.  Lackman  v.  Simpson,  46 
Mont  618,  129  Pac.  325;  Post  v.  Liberty,  45 
Mont  1,  121  Pac.  475;  O'Brien  v.  Corra- 
Rock  Island  M.  Co.,  40  Mont  212,  105  Pac. 
724. 

[I]  4.  Because  of  the  uncertainty  as  to  the 
theory  upon  which  plaintiff  has  proceeded, 
we  would  be  unable  to  make  final  disposi- 
tion of  this  ease,  if  there  were  not  any  other 
errors  appearing.  On  the  one  hand,  there  is 
much  evidence  In  the  record  dealing  with 
the  management  of  the  bank  which  is  wholly 
immaterial  upon  any  theory  of  the  case, 
while  on  the  other  we  think  the  trial  court 
committed  error  in  unduly  restricting  de- 
fendant in  the  cross-examination  of  plain- 
tiff's witnesses.  The  issues  presented  relat- 
ed to  the  conspiracy  alleged  to  exist,  but 
which  the  trial  court  impliedly  found  did  not 
exist ;  the  fair  market  value  of  the  mortgag- 
ed property;  whether  defendant  Goodhart 
exercised  reasonable  care  to  ascertain  the 
value;  and  whether  by  coercion  he  forced 
Prather  to  sell  the  property  at  a  sacrifice. 
Any  evidence,  if  otherwise  competent,  which 
would  tend  to  throw  light  upon  any  of  these 
issues  should  have  been  received.  Courts 
exist  to  administer  Justice  as  nearly  as  may 
be,  and  to  this  end  the  tendency  of  modern 
practice  is  to  liberalize  the  procedure  in  or- 
der that  the  very  truth  respecting  the  con- 
troversy may  be  disclosed. 

In  Knuckey  v.  Butte  Electric  By.  Co.,  45 
Mont  106,  122  Pac.  280,  this  court  said:  "We 
think  the  court  unduly  restricted  the  cross- 
examination,  aud  again  suggest  the  proprie- 
ty of  allowing  the  fullest  scope  for  such  ex- 
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amlnatlons,  to  tbe  end  that  the  Jnry  may  be 
advised  of  all  facts  havliig  a  legitimate  bear- 
ing upon  the  Issues  presented."  And  in 
State  V.  Biggs,  45  Mont  400,  123  Pac.  410, 
these  obserrations  were  made:  "The  right 
of  cross-examination  Is  a  substantial  one 
and  may  not  be  unduly  restricted.  It  may 
extend,  not  only  to  facts  stated  by  the  wit- 
ness In  his  original  examination,  but  to  all 
other  facts  connected  with  them  which  tend 
to  enlighten  the  Jury  upon  the  question  in 
controversy.  KIpp  v.  Silverman,  25  Mont. 
206,  64  Pac.  884;  HefferUn  v,  Karlman,  30 
Mont  548,  76  Pac.  757;  State  v.  Howard,  30 
Mont  518,  77  Paa  50;  Eev.  Codes,  i  8021. 
The  rule  necessarily  includes  questions,  the 
purpose  of  which  is  to  bring  out  facts  illus- 
trative of  the  motives,  bias,  and  interest  of 
the  witness,  or  as  reflecting  upon  his  capac- 
ity and  memory.  Tbe  right  would  be  of  lit- 
tle value  If  Inquiry  into  these  matters  were 
not  permitted." 

Without  stopping  to  consider  separately 
each  particular  error  predicated  upon  rul- 
ings of  the  trial  court  restricting  defend- 
ants' counsel  in  their  cross-examination,  we 
think  the  foregoing  will  suffice. 

The  Judgment  and  order  are  reversed,  and 
the  cause  is  remanded  for  further  proceed- 
ings not  inconsistent  with  the  views  herein 
expressed. 

Beversed  and  remanded. 

BRANTLY,  a  J.,  and  SAMNEB,  J„  con- 
cur. 

(37  Okl.  2S5) 

HENGST  T.  THOMPSON  OIL  &  GAS  CO. 

(Supreme  Court  of  Oklahoma.     Sept  12,  1912. 

Rehearing  Denied  May  6,   1913.) 

(Syllaiu*  hy  tha  Court.) 

1.  Appeai.  and  Ebbob  (I  504*)— Casb-Madb— 
Tiics  OF   Sebvice. 

A  purported  case-made,  which  is  not  served 
within  three  days  after  tbe  judgment  or  order 
appealed  from  la  entered  or  within  an  extension 
of  time  daly  allowed,  is  a  nullity,  and  cannot 
be  considered  by  this  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2501-2506,  2555-2559; 
Dec.  Dig.  {  664.*] 

2.  Appeal  and  Ebbob  (S  614*)— Void  Case- 
Made  as  Tbanbobipt  —  Obbtificatx  bt 
Clebk. 

Where  a  case-made  has  been  held  void  be- 
cause not  signed,  settled,  and  allowed  in  time, 
and  where  the  clerk  of  the  trial  court  has  failed 
to  attach  any  certificate  thereto,  bat  instead 
attests  the  signature  of  the  trial  judge  to  the 
judge's  certificate  to  the  case-made,  such  record 
cannot  be  considered  as  a  transcript  of  the 
record  of  the  court  below,  and  this  court  can- 
not consider  the  same. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  2708-2713;  Dec  Dig.  g 
ei4.»] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Creek  County; 
W.  L.  Barnum,  Judge. 


Action  by  the  Tbo3j;»w,-a  f/.:  fc  <«»»  ',v._ 
pany  against  William  C.  i;*rr.yr-.  t*  «-  ••*->' 
of  Joseph  A-  HengKt.  a  loiiKjr,  J-y.r-  .>-  :•-  *  ^ 
plaintiff,  and  defendant  IriLX*  *a;-/r.  ;/» 
missed. 

Frank  L.  Mars,  of  Sacram^.t/y.  C*: ,  ';•-.••/,► 
L.  Burke,  and  W.  Morris  Ilarf  >«</;,,  ',-. .-.  v* 
Sapulpa,  for  plaintiff  in  error.  Vi^:'- .:.  ', 
West,  of  Muskogee,  for  defeudaut  \u  ^i-jt 

SHARP,  a  On  May  11,  IfllO,  io  tU  <j*. 
trlct  court  of  Creek  county,  ju<lK(;i«?,'it  ««« 
rendered  In  favor  of  the  defendant  Jn  *r/',f 
against  the  plaintiff  in  error  for  $i;,2-,;;.7r, 
and  interest  on  account  of  a  refund  diit- 
plaintiff  for  moneys  advanced  on  an  oil  ari4 
gas  mining  lease  upon  a  portion  of  the  alU/t- 
ment  of  said  Joseph  A.  Hengst,  the  leaittf 
never  having  been  approved  by  the  Secretary 
of  the  Interior,  and  no  title  therein  or  right* 
thereunder  ever  having  vested  in  the  said 
oil  and  gas  company.  Upon  the  rendering 
of  Judgment  in  favor  of  plaintiff,  defendant 
asked  and  obtaine'd  an  extension  of  60  days 
In  which  to  prepare  and  tender  a  case-made. 

[1]  A  purported  case-made  was  served  upon 
counsel  for  defendant  in  error  August  6, 
1910,  26  days  after  the  expiration  of  the 
extension  of  time  fixed  In  the  decree  of  tbe 
court  No  application  for  a  further  exten- 
sion of  time  was  asked  or  granted.  As  has 
been  repeatedly  held  by  this  court,  a  party 
desiring  to  appeal  has  three  days  by  statute 
in  which  to  serve  a  case-made  after  the  Judg- 
ment or  order  appealed  from  is  entered,  and 
unless  such  case-made  is  served  within  that 
time,  or  within  an  extension  of  time  allowed 
by  the  Judge  or  court  within  said  time,  the 
case  will  not  toe  considered  In  this  court 
Board  of  Com'rs  v.  Porter  et  al.,  19  Okl.  173, 
92  Pac.  152;  Devault  et  al.  T.  Merdiants' 
Exchange  Bank,  22  Okl.  624,  98  Pac.  342; 
Bettis  V.  Cargile  et  al.,  28  Okl.  801,  100  Pac. 
436;  BHlls  v.  Carr  et  al.,  25  Okl.  874,  108 
Paa  1101 ;  Lankford  v.  Wallace,  26  Okl.  867, 
110  Pac  672;  Carr  v.  Thompson  et  al.,  27 
Okl.  7,  110  Pac.  667;  Cowan  v.  Maxwell,  27 
Okl.  87,  111  Pac.  388 ;  London  &  Lancashire 
Fire  Ins.  Co.  v.  Cummlngs  et  al.,  23  Okl.  126, 
99  Pac.  664;  McCoy  v.  McCoy  et  al.,  27  Okl. 
371,  112  Pac.  1040;  Maddox  v.  Drake,  27 
Okl.  418,  112  Pac.  969;  Wlllson  v.  Willson, 
27  C»d.  419,  112  Paa  970;  Arnold  v.  Moss, 
27  Okl.  624,  112  Paa  995. 

The  Judge's  certificate  recites  that  the  case- 
made  was  duly  served  In  due  time ;  but  this 
is  not  sufficient,  as  a  certificate  of  a  trial 
Judge  to  the  case-made  imports  only  the 
truthfulness  of  the  preceding  statements  in 
the  case-made.  In  the  absence  of  an  order  of 
the  dourt  extending  the  time  in  which  the 
plaintiff  in  error  could  serve  a  case-made, 
service  thereof  could  not  t>e  made  beyond  the 
time  originally  fixed;  and  a  failure  to  serve 
within  that  time  renders  the  case-made  void, 
and  this  court  is  without  Jurisdiction  to  re- 
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view  any  qnestlon  attempted  to  b«  presented 
thereby. 

[2]  The  case-made  contains  no  certiflcate 
of  the  clerk,  but  Instead  merely  an  attesta- 
tion of  the  trial  Judge's  certiflcate,  hence 
cannot  be  considered  as  a  transcript  of  the 
record,  and  we  cannot  therefore  review  such 
errors  as  might  appear  upon  the  record 
proper.  City  of  Wagoner  et  aL  t.  Gibson 
et  al.,  32  Okl.  14,  121  Pac.  625. 

For  the  reason  stated,  the  petition  In  error 
should  be  dismissed. 

PEB  CnBIAM.    Adopted  in  whole. 


(38  Okl.  IM) 

SMTSBB  ft  Mccormick  t.  Hudson. 

(Supreme  Court  of  dilahoma.    March  11,  1013. 
Rehearing  Denied  May  6,  1913.) 

(Bv^iii*  iy  ii^  Court.) 
Appeal  aito  Ebbob  (|  323*>-Pabtib»-Di8- 

HISSAI. 

A  petition  in  error  by  one  of  several  de- 
fendants against  whom  judgment  was  entered 
jointly  for  the  recovery  of  a  specified  snm,  to 
wbdch    the   other  defendants  are  neither   made 

Snrties  plaintlS  nor  defendant  in  error,  must  be 
ismissed  for  want  of  necessary  parties. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
EiTor,   Cent  Dig.  {f   1706,   i7e»-1805;    Dec. 
Dig,  f  323.*] 

Error  from  District  Court,  Pawnee  Coun- 
ty; L.  M.  Poe,  Jndge. 

Action  by  Frank  Hudson  against  Smyser 
ft  McCormick  and  others.  Judgment  for 
plaintiff,  and  from  an  order  denying  motion 
of  defendants  named  for  new  trial  they  alone 
bring  error.    Dismissed. 

Henry  S.  Johnston,  of  Perry,  for  plaintiffs 
In  error.  W.  U  Eagleton,  of  Noimao,  for 
defendant  in  error. 

DUNN,  J.  This  case  presents  error  from 
the  district  conrt  of  Pawnee  county.  NoTem- 
ber  1,  1910,  the  said  court  rendered  a  Joint 
judgment  against  tiie  Arkansas  Valley  Town- 
site  Company  and  H.  C.  Hanna,  who  were 
held  liable  upon  a  certain  promissory  note. 
From  an  order  of  the  conrt  denying  a  motion 
flor  new  trial  of  Smyser  ft  McCormick,  appeal 
has  beoi  lodged  in  this  court. 

The  defendant  In  error  now  moves  to  dis- 
miss the  cause  upon  the  ground  of  nonjoin- 
der of  proper  parties.  The  record  shows  that 
the  motion  which  was  denied  was  filed  on 
b^alf  of  Smyser  ft  McCormick,  and  time  to 
make  and  serve  case  was  granted  to  them 
alone,  and  the  case-made  was  served  upon 
the  defendant  In  error,  Frank  Hudson,  only, 
and  that  the  time  and  place  of  settling  and 
signing  the  case-made  was  not  served-  upon 
nor  waived  by  any  of  the  other,  defendants. 
Hence  it  follows  from  the  uniform  holding 
of  this  conrt  In  a  large  number  of  cases  that 
the  motion  to  dismiss  must  be  sustained. 
Sullen  V.  Hudson  et  al.,  31  Okl.  818,  124  Pac. 


1;   Seton  y.  Hudson,  81  OkL  820,  124  Paa  L 
The  appeal  is  accordingly  dismissed. 

HATES,  a  J.,  and  TUBNEB  and  EANB^ 
JJ.,  concur.    WILLIAMS,  J.,  absent. 

(S8  Okl.  42) 

JOHNSTON  et  aL  ▼.  CHAPMAN  et  aL 

(Supreme  Court  of  Oklahoma.    April  22,  1913.) 
(BvUabiu  by  the  Court.) 

L  Pleading  (g  42S*)— Objeohok— Bvidencb. 
Where  the  suificiency  of  a  petition  ia  chal- 
lenged solely  by  an  objection  to  the  introduc- 
tion of  evidence  thereunder,  such  objection,  not 
being  favored  by  the  courts,  should  generally 
be  overruled,  unless  there  ia  a  total  failure  to 
allege  some  matters  essential  to  the  relief 
sought,  and  should  seldom,  if  ever,  be  sustained 
when  the  allegations  are  simply  incomplete,  in- 
definite, or  conclusions  of  law. 

(Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig,  ii  1433-1436;  Dec.  Dig  |  428;*  Tri- 
al, Cent  Dig.  i  219.] 

2.  SuFFioiENCT  or  lEvinENCE. 

Evidence  examined,  and  heli  sufficient  to 
support  the  verdict  and  judgment  rendered 
thereon. 

Error  from  the  (Jounty  Court  of  Washing- 
ton County ;  A..  S.  Dumenil,  Judge. 

Action  by  A.  Chapman  and  another  against 
H.  O.  Johnston  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

Veasey  ft  Rowland  and  J.  D.  Talbott,  all 
of  BattlesvIUe,  for  plaintifb  in  error.  J.  B. 
Charlton  and  A.  F.  Vandeventer,  both  of 
BarUesvillet  for  defendants  in  error. 

KANE,  J.  'ma  waa  an  action  upon  an  ac> 
count  stated,  commenced  by  the  defendants 
In  error,  plaintiffs  below,  against  the  plain- 
tiffs in  error,  defendants  below.  Upon  trial 
to  a  Jury  there  was  a  verdict  for  the  plain- 
tiCTs,  upon  which  Judgment  was  rendered,  to 
reverse  which  this  proceeding  in  error  waa 
commenced. 

[1]  The  first  assignment  of  error  is  to  the 
effect  that  the  court  erred  in  overruling  an 
objection  to  the  introduction  of  any  testi- 
mony, upon  the  ground  that  the  petition  does 
not  state  facts  suflSclent  to  constitute  a  cause 
of  actioni  After  setting  out  the  allegation 
claimed  to  be  defective  counsel  says:  "This 
is  merely  the  statement  of  a  conclnsion  by 
the  pleader."  In  Hogan  v.  Bailey,  27  OkL 
16,  110  Pac.  890,  it  was  held  that,  "where 
the  sufildency  oic  a  petition  Is  challenged 
solely  by  an  objection  to  the  introduction  of 
evidence  thereunder,  such  objection,  not  be- 
ing favored  by  the  courts,  should  generally 
be  overruled,  unless  there  is  a  total  failure 
to  allege  some  matters  essential  to  the  re- 
lief sought,  and  should  seldom,  if  ever,  be 
sustained  when  the  allegations  are  simply  in- 
complete, indefinite,  or  conclusions  of  law." 
To  the  same  effect  Is  Marshall  et  aL  t.  Ho- 
mier et  al.,  13  Okl.  264,  74  Pac.  363. 
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12]  The  next  assignment  of  error  is  to  the 
effect  that  the  court  erred  in  orermling  the 
demurrer  to  the  evidence.  We  have  examin- 
ed the  record,  and  are  of  the  opinion  that 
the  evidence  reasonably  supports  the  verdict 
of  the  Jury. 

Other  contentions  advanced  in  the  brief  of 
plaintiff  la  error  have  been  considered,  and 
found  so  far  untenable  that  their  diecossioD 
will  serve  no  useful  purpose.' 

The  Judgment  Of  the  court  below  la  affirm- 
ed.   Ail  the  Justices  concur. 


(38  OKI.  M) 
COLONIAL  JBWELRT  CO.  T.  BROWN 
et  aL 
(Snprem*  Court  of  Ofclahoma.    April  22, 1S13.) 

fSyllaiu*  by  <k«  Court.) 

BVIDKNCB  (§  444*)— PABOIr-GONTRAOTS. 

I'JvuleDce  oll'ered  tf)T  the  purpose  of  abow- 
ing  that  a  written  instrument  was  delivered 
eonditionally  does  not  constitute  contradicting 
or  varyios  a  written  inatrument  by  parol. 
Such  evidence  does  not  tend  to  show  any  mod- 
ification or  alteration  of  the  written  agreement, 
but  that  it  never  became  operative,  and  that 
its  obligation  never  commenced.  A  written  con- 
tract must  be  in  force  to  make  it  subject  to  the 
parol  evidence  rule; 

_^[Ed.  Note.— For  other  cases,  see  E2vidence, 
Cent  Dig.  ff  1929-1944,  2049;  Dec.  Dig.  i 
444.*! 

Error  from  tte  County  Court  of  Pontotoc 
County;    Conway  O.  Barton,  Judge. 

Action  by  the  Colonial  Jewelry  Company 
against  •  J.  W.  Brown  and  another,  doing 
business  under  the  firm  name  of  Brown  & 
Johnson,  etc.  Judgment  for  defendants,  and 
j^Ialntiff  brings  error.    Affirmed. 

Thomas  P.  Holt,  of  Ada,  for  plainUff  in 
error.  I.  M.  King  and  J.  W.  Dean,  both  of 
Ada,  fox  defendants  in  error. 

EUINE,  J.  This  was  an  action  eonuntnced 
by  the  plaintiff  in  errox,  plaintiff  below, 
against  Ute  defendants  in  error,  defendants 
below,  upon  a  Jewelry  conti'act  or  order.  At 
the  commencement  of  the  action,  an  order 
of  attactuuent  was.  laaued  upon  an  affidavit 
of  the  plaintiff,  to  the  effect  that  the  delSend- 
ants  were  attenpting  to  dispose  of  and  oth- 
erwise conceal  their  property  with  Intent  to 
hinder  and  delay  plaintiff  In  collecting  its 
debt,  and  was  otherwise  violating  the  Bulk 
Sales  Law  of  the  state  of  Oklahoma  (Comp. 
Laws  1909,  H  7908-791(».  The  defendants 
admitted  the  execution  of  the  contract  sued 
upon,  but  alleged  that  the  same  was  placed 
in  tbe  hands  of  the  defendants  under  an 
agreement,  whereby  it  was  not  to  become 
effective  until  five  days  after  its  execution, 
during  whidi  time  the  defendants  were  at 
liberty  to  cancel,  the  ordec  They  further 
alleged  that  the  goods  were  shipped  before 
the  expiration  of  the  five  days,  uotwithstand- 
ing  the  defendants  in  the  meantime  had  no- 
tified the  plaintiff  that  they  did  not  want 


the  goods  described  In  the  order,  and  re- 
quested it  to  cancel  tbe  same.  They  fur- 
ther alleged  that  they  had  in  no  way  vio- 
lated the  Bulk  Sales  Law  of  tbe  state  of 
Oklahoma,  and  that  no  grounds  for  attach- 
ment existed,  and  that  by  reason  of  tbe 
wrongful  suing  out  of  the  same  they  had 
been  damaged  In  the  sum  of  $500.  Upon  a 
trial  to  a  Jury  upon  the  merits,  a  verdict 
was  returned  for  the  defendants  in  the  sum 
of  $100  and  the  dissolution  of  the  attach- 
ment, upon  which  Judgment  was  duly  enter- 
ed, to  reverse  which  this  proceeding  In  error 
was  commenced. 

Counsel  for  plaintiff  in  error  presents  his 
grounds  for  reversal  under  three  heads,  as 
follows:  "(1)  The  trial  court  erred  when  it 
permitted  defendants  to  introduce  parol  evi- 
dence to  contradict  and  vary  the  terms  of  a 
written  contract,  by  which  evidence  a  ver- 
bal agreement  was  shown  different  from  the 
written,  but  not  incorporated  therein,  and 
made  prior  to  and  contemporaneous  with  the 
written  Instrument  (2)  The  trial  court  erred 
in  giving  the  instructions  that  were  given. 
(3)  The  trial  court  erred  in  refusing' to  give 
the  special  instructions  asked  for  by  the 
plaintiff."  Counsel  states  his  position  in  his 
brief  in  effect  as  follows:  When  defendants 
signed  the  contract  sued  upon,  the  same  be- 
came and  was  a  binding  obligation,  and  was 
not  subject  to  countermand,  especially  after 
tbe  order  had  been  received  and  the  goods 
delivered  to  an  express  company  for  deliv- 
ery to  defendants  as  per  order;  and  defend- 
ants are  estopped  from  setting  up  a  different 
verbal  agreement  made  prior  to  and  contem- 
poraneons  with  the  written  contract,  where- 
by the  contract  was  not  to  take  effect  until 
the  member  of  the  partnership  who  signed 
]he  same  could  see  the  other  partner  and  dis- 
cuss with  1dm  the  deal,  and  parol  testimony 
tending  to  prove  said  agreement  vras  unques- 
tionably inadmissible  and  this  one  proposi- 
tion involves  the  whole  case. 

We  do  not  understand  that  evidenea 
offered  for  the  purpose  of  shovrlng  that  a 
written  instrument  was  delivered  condition- 
ally constitutes  contradicting  or  varying  a 
written  instrument  by  parol.  Such  evldenoa 
does  not  tend  to  show  any  modifleation  or 
alteration  of  the  written  agreement,  but  that 
it  never  became  operative,  and  that  its  ol>- 
llgatlon  never  commenced.  A  written  con- 
tract must  be  in  force  to  make  it  subject  to 
the  parol  evidence  rule. 

Such  a  contract  cannot  become  a  blnd- 
lug  obligation  untU  It  has  been  delivered.- 
Its  delivery  may  be  absolute  or  conditional. 
If  the  latter,  then  it  does  not  become  a  bind- 
ing obligation  until  tbe  condition  upon  which 
its  delivery  depends  has  been  fulfilled.  To- 
vera  v.  Parker,  128  Pat  101 ;  Horton  v.  Bird- 
song,  120  Pac.  701.  In  Lyons  v.  Stills,  97 
Tenn.  514,  37.8.  W.  280,  it  was  held:  "When 
an  unconditional  note  is  given  for  the  pur- 
chase of  certain  property,  parol  evidence  is 
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admissible  to  show  an  option  on  the  part  of 
the  purchaser  to  rescind  the  sale  within  a 
certain  time,  as  this  does  not  contradict  the 
note,  but  sets  up  an  independent  agreement 
made  at  the  same  time,  that  upon  a  condition 
or  contingency  the  note  was  to  become  void." 
Mr.  Joyce  In  his  Defenses  to  Commercial  Pa- 
per (section  312)  makes  the  distinction  be- 
tween the  two  classes  of  cases  very  clear: 
"No  rule  is  more  elementary  than  that  pa- 
rol contemporaneous  evidence  Is  Inadmissible 
to  contradict  or  yary  the  terms  of  a  written 
instrument  But  the  rule  Is  almost  equally 
well  settled  that  parol  evidence  may  be  giv- 
en to  prove  the  existence  of  any  separate 
parol  agreement  constituting  a  condition  pre- 
cedent to  the  attaching  of  any  obligation  un- 
der the  written  Instrument  This  is  not  to  va- 
ry or  contradict  a  written  instrument,  but  to 
prove  that  no  contract  was  ever  made;  that 
its  obligation  never  commenced."  As  the  In- 
structions refused  and  given  are  objected  to 
upon  the  theory  that  the  first  contention  of 
plaintiff  in  error  is  correct  what  we  have 
already  said  disposes  of  such  assignments  of 
error.  Counsel  for  plaintiff  In  error  in  con- 
clusion says  that  "we  submit  there  was  no 
evidence  to  sustain  a  verdict  of  $100  against 
plaintiff  for  the  wrongful  suing  out  of  said 
attachment"  We  have  examined  the  evi- 
dence, and  are  of  the  opinion  that  it  reason- 
ably tends  to  support  the  verdict  of  the 
Jury. 

The  Judgment  of  the  court  below  is  there- 
fore afllmied.    All  the  Justices  concur. 


(88  Okl.  40) 

£T.  SMITH  ft  W.  It.  CO.  v.  SOLSBEBGEB 
et  aL 

(Supreme  Court  of  OiJahoma.    April  22,  1913.) 

(Byllalut  hv  ike  Court.) 
Plbadino  (I  290*)— Agency— Vebifkd  Peti- 
tion—Admissibility  or  Evidence. 

Where  the  petition  positively  alleges  the 
appointment  and  anthority  of  an  agent  and 
the  reply  thereto  is  an  unverified  general  denial, 
the  allegations  of  appointment  and  authority 
of  the  agent  are  taken  to  be  true,  and  evidence 
tending  to  dispute  such  allegation  is  properly 
excluded. 

[Eid.  Xote. — For  other  cases,  see  Pleading, 
Cent  Dig.  %%  859-863,  8S6V^;  Dec.  Dig.  ( 
290.»] 

Error  from  the  County  Court  of  Okfuskee 
County;   T.  T.  Doyle,  Judge. 

Action  by  John  Solsberger  and  others 
against  the  Ft  Smith  &  Western  Railroad 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Affirmed. 

O.  E.  ft  H.  P.  Warner,  of  Ft  Smith,  Ark., 
and  3.  B.  Patterson,  of  Okemah,  for  plaintiff 
in  error.  W.  A.  Huser  and  C.  B.  Conner, 
both  of  Okemali,  for  defendants  in  error. 

ECANE,  X  This  was  an  action  commenced 
by  the  defendants  in  error,  plaintiffs  below. 


against  the  plaintiff  In  error,  defendant  be- 
low, to  recover  a  certain  sum  alleged  to  be 
due  the  plaintiffs  for  services  rendered  by 
them  in  attending  an  injured  employ^  of 
the  defendant,  lu  pursuance  of  an  oral  con- 
tract made  by  a  section  foreman  of  the 
defendant.  Upon  trial  to  a  Jury  there  waa 
a  verdict  for  plaintiffs,  upon  which  Judgment 
was  duly  entered,  to  reverse  which  this  pro- 
ceeding in  error  was  commenced. 

The  petition  contained  an  allegation  to 
the  effect  that  the  section  foreman  was  the 
agent  of  the  defendant,  with  full  authority 
to  bind  the  railway  company  in  the  manner 
stated  In  the  petition.  The  answer  was  an 
unverified  general  denial.  Upon  trial  the  de- 
fendant attempted  to  introduce  evidence 
tending  to  limit  tlie  scope  of  the  section  fore- 
man's authority,  as  alleged  in  the  petition; 
whereupon,  an  objection  was  sustained  to  the 
introduction  of  such  evidence,  upon  the 
ground  that  by  virtue  of  section  6648  of 
the  Compiled  Laws  of  Oklahoma  1909  the 
question  of  the  appointment  and  authority  of 
the  agent  must  be  taken  as  trua  This  ob- 
jection was  well  taken.  The  statute  provides 
that:  "In  all  actions,  allegations  of  the  exe- 
cution of  written  instruments  and  indorse- 
ments thereon  of  the  existence  of  a  corpora- 
tion or  partnership,  or  of  any  appointment 
of  anthority,  or  the  correctness  of  any  ac> 
count  duly  verified  by  the  afildavit  of  the 
party,  his  agent  or  attorney,  shall  be  taken 
as  true  unless  the  denial  of  the  same  be 
verified  by  the  afildavit  of  the  party,  his 
agent  or  attorney."  The  statute  Itself  seems 
to  constitute  a  complete  answer  to  the  con- 
tention of  counsel  for  plaintiff  in  error.  Tlie 
unverified  general  denial  did  not  put  in  is- 
sue the  question  of  the  appointment  or  an 
thority  of  the  agent  and  therefore,  as  the 
statute  provides,  It  "shall  be  taken  as  true." 
The  cases  of  Long  v.  Shepherd,  130  Pae.  131, 
and  Hughes  t.  Carlton,  5  Kan.  App.  386,  48 
Pac  444,  are  exactly  in  point  In  the  latter 
case  It  was  held:  "Where  the  answer  posi- 
tively alleges  the  appointment  and  authority 
of  an  agent  to  collect  money  due  upon  the 
note  and  mortgage  sued  upon  and  a  plea  of 
paymoit  to  such  agent,  and  the  reply  there- 
to Is  a  general  denial  without  any  verifica- 
tion, the  allegations  of  appointment  and  au- 
thority of  the  agent  are  taken  to  be  true  and 
no  evidence  In  support  thereof  is  necessary." 

The  Judgment  of  the  court  below  is  af- 
firmed.   All  the  Justices  concur. 


(88  Okl.  71) 
KINNEY  V.  HEATHERINGTON  «t  aL 
(Supreme  Court  of  Oklahoma.     Jan.  21,  1913. 
On  Rehearing,  May  6,  1913.) 

(Bvllalu*  by  (h«  Court.) 

1.  MOBJTGAGBS    ({   82*)— DBEDS. 

Under  section  12,'  c.  8,  p.  95,  Seas.  Laws 
1897.  section  1196,  Comp.  Laws  1909,  a  deed 
absolute  upon  its  face,  but  intended  to  be  de- 
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feaalble,  ia  a  mortgage,  and  a  court  of  eqnitr  ia 
required  to  ao  decree  it 

[Ed.  Note.— For  otber  caaea,  aee  Mortngea, 
Gent  Dig.  SI  60-66,  g4-94;   Dec.  Dig.  i  ^*] 

2.  MOBTOAOSS  (I  32*>— DUD— "DcRAaiBix." 
A  quitclaim  deea  absolute  upon  ita  face, 
reciting  receipt  of  a  consideration  of  |3,000. 
was  executed  and  delivered  by  the  ward  of 
plaintiff  to  a  grantee  Who  afterwarda  died  and 
wlioae  administrator  and  heira  claimed  the  land 
under  and  by  virtue  thereof.  On  the  trial  of  a 
case  brought  to  set  the  same  aside,  and  to  have 
the  title  restored  to  the  grantor,  the  facta  and 
findinga  »f  the  court  disclosed  that  the  grantor 
had  been  having  trouble  with  a  concern  which 
claimed    rights    upon    and    were    crossing    the 

E remises  against  the  owner's  will,  and,  be- 
eving  that  some  indefinite  advantage  might 
come  to  him  by  reason  of  the  conveyance,  he 
executed  the  same  to  the  grantee,  who  was  at 
that  time  and  had  been  for  a  long  time  prior 
thereto  his  confidential  friend.  No  considera- 
tion whatsoever  waa  in  fact  paid  for  the  land, 
and  the  transfer  was  not  intended  by  either 
of  the  parties  to  be  a  sale  nor  a  gift;  the 
grantee  never  had  nor  made  any  claim  of  right, 
title,  nor  interest  in  the<  land,  hot  distinctly 
and  specifically  disavowed  having  any  interest 
therein ;  nor  did  he  take  possession  of  the  same 
nor  of  any  part  thereof,  bnt  the  grantor  con- 
tinued in  its  complete  possession  and  had  con- 
tinned  to  improve  and  pay  the  taxes  and  the 
interest  on  the  mortgage  thereon.  Held,  that 
it  was  not  the  intention  of  either  of  the  parties 
that  the  grantor  was  to  be  divested  of  any  of 
the  beneficial  interest  in  the  land  nor  the  gran- 
tee to  receive  it  and  that  the  deed  was  in- 
tended by  both  to  be  defeasible,  and  upon  time- 
ly application  on  these  facts,  there  being  found 
nothing  due  grantee,  his  estate  or  his  heirs,  it 
is  the  duty  of  a  court  of  equity  to  hold  the 
deed  to  be  a  mortgage  and  cancel  it 

[Ed.  Note.— For  other  eases,  see  Mortgages, 
Cent  Dig.  §;  60-66,  84-94 ;   Dec.  Dig.  {  32.* 

For  other  definitions,  see  Words  and  Fhrasea, 
•roL  2,  p.  1931.] 

On  Rehearing. 

S.  Appeal  and  Ebrob  (g  1100*)— Necessity  of 
Decision— liOss  of  Jubisoiotion. 

ijection  &•  art  7,  of  the  Constitution  (par- 
agraph 190,  Williams'  Ann.  Const  Okl.),  is 
directory,  and  this  court  does  not  lose  jurisdic- 
tion to  determine  and  render  judgment  in  a 
case  after  the  lapse  of  aiz  months  from  the  date 
•fits  submission. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4380 ;   Dec.  Dig.  {  1100.*] 

Error  from  the  District  Court,  Pawnee 
County;    It.  M.  Poe,  Judge. 

Action  by  Michael  J.  McNeal,  by  his  guard- 
Ian,  David  Kinney,  against  J.  F.  Heathering- 
ton,  as  admiDislrator,  etc.,  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror. Reversed  and  remanded,  and  petition 
for  rehearing  denied. 

Ctutrles  J.  Wrigbtsman,  of  Tulsa,  Victor 
O.  Johnson,  of  Shoslionev  Idaho,  Louis  S. 
Wilson,  of  Raton,  N.  M.,  and  Devereuz  & 
Hildretb,  of  Outhrie,  for  plaintiff  in  error. 
Wm.  Blake,  of  Tulsa,  for  defendants  in  er- 
ror. 

DUNN,  3.  This  case  presents  error  from 
the  district  court  of  Pawnee  county.  Feb- 
ruary 29,  1908,  Michael  J.  licNeal,  by  and 
through  his  duly  appointed  guardian,  David 


Kinney,  brongbt  his  action  against  J.  F. 
Heatherington,  as  the  administrator  of 
Henry  A.  Oiflord,  deceased,  and  against  the 
survlTlng  heira  of  the  said  decedent  The 
object  of  the  suit  and  the  primary  facts  tipon 
whldi  reliance  is  based  for  recoTery  are  best 
set  forth  in  ths  petition  of  plaintiff,  which 
In  part  reads  m  follows:  *71iat  on  Decem- 
ber 16, 1907,  by  the  consideration  of  the  coun- 
ty conrt  of  said  county,  Michael  J.  McNeal 
was  found  and  adjudged  mentally  Incompe- 
tent to  manage  his  property,  and  the  plaintiff 
was  fully  and  regularly  appointed  as  his 
guardian.  That  thereafter,  on  December  27, 
1907,  the  plaintiff  gave  bond  as  required  by 
law  and  letters  of  guardianship  issued  to 
him  and  the  plaintiff  thereby  became,  ever 
since  has  been,  and  stiU  is,  the  duly  appoint- 
ed, qualified,  and  acting  guardian  of  the  per- 
son and  the  estate  of  the  said  Michael  J. 
McNeal.  •  •  •  That  on  and  for  some 
time  prior  to  the  13th  day  of  February,  1907, 
the  said  Michael  J.  McNleal  was  of  unsound 
mind  and  was  possessed  of  and  under  the  In- 
fluence of  delusions  in  reference  to  the  said 
land,  one  of  which  delusions  was  that  be  (the 
said  McNeal)  was  encompassed  by  enemies 
who  were  lying  in  wait,  seeking  to  destroy 
the  buildings  upon  said  premises  by  setting 
them  on  fire,  and  the  said  McNeal  was  pos- 
sessed of  and  under  the  Infinence  of  <leln 
sions  persuading  him  that  his  neighbors  wer<- 
enemies  and  were  plotting  against  him  (the 
said  McNeal)  and  against  his  property,  and 
were  seeking  opportunity  to  injure  him  and 
to  destroy  his  property.  That  said  fears  and 
apprehensions  were  without  foundation  In 
fact  and  without  any  reasonable  foundation 
whatsoever,  but  were  mere  delusions  and 
were  due  to  the  unsoundness  of  mind  of  the 
said  McNleal.  That  on  and  for  some  days 
prior  to  said  February  18,  1907,  there  wa.*! 
pending  certain  litigation  between  the  said 
McNeal  and  certain  other'  parties  having  a 
lease  on  the  aforesaid  premises,  for  oil  and 
gas.  That  said  litigation  was  commenced 
February  1,  1907,  by  said  lessee  to  enjoin 
the  said  McNeal  from  Interfering  with  a 
right  of  way,  claimed  by  the  said  lessee  over 
and  across  the  premises  aforesaid  and  sought 
to  be  used  by  the  said  lessee  in  geing  to  and 
from  other  leaseholds.  That  at  the  com- 
mencement of  said  litigation  an  Injunction 
was  obtained  by  said  lessee  against  the  said 
McNeal,  which  writ  of  injunction  was  served 
upon  McNeal  February  4,  1907.  That  there' 
by  the  said  McNeal  was  frightened,  and  in- 
timidated by  threats  which  he  believed  had 
been  made  to  arrest  and  Imprison  him  (the 
said  McNeal)  for  alleged  yiolatlons  of  the 
said  injunction.  That  said  fears  and  conduct 
of  the  said  McNeal  were  due  to  his  unsound- 
ness of  mind  and  his  Inability  to  understand 
the  nature  and  force  and  effect  of  said  pro- 
ceedings and  to  the  delusions  possessing,  con- 
trolling,   and    Influencing   the   mind    of   the 
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sfiid;  McNeal..  For  the  reasons  aforesaid, 
McNeal  was  in  fear  of  being  arrested,  and 
tUat  upon  being  arrested  be  would  not  be 
able  to  give  bond  for  hk^  release,  and  that  be 
would  be  kept  and  confined  In  jail,  and  that 
during  said  confinement  bis  property  would 
be  wasted  and  destroyed.  Tliat .  all  said 
fears  and  apprehensions  were  witJiout  fouii- 
dation  in  fact  and  had  no  reasonable  founda- 
tion whatsoever,  fout  were  Incident  to  the  un- 
soundness of  mind  of  the  said  McNeal,  and 
Induced  by  the  excited  and  distorted  imagi- 
nation of  the  said  McNeal,  and  by  the  delu- 
sions controlling  and  influencing  him,  and  by 
his  lack  of  comprehension  and  bis  Inability 
to  understand  the  proceedings  and  facts 
hereinbefore  mentioned.  That  on  the  13tb 
day  of  February,  1907,  the  said  Micliael  J. 
McNeal,  because  of  the  aforesaid  unsound- 
ness of  mind  and  induced  by  the  delusions, 
fears,  and  apprehensions  aforementioned  and 
for  the  purposes  hereinafter  set  forth,  ex- 
ecuted a  certain  quitclaim  deed  of  convey- 
ance purporting  to  auitclalm  and  convey  the 
aforesaid  premises  to  the  aforesaid  Henry 
A.  Uifford.  •  •  •  That  the  expressed 
consideration  In  said  deed  was  the  sum  of 
$3,000,  but  in  truth  and  in  fact  said  convey- 
ance was  merely  colorable  and  wholly  with- 
out considecation,  except  as  hereinafter  stat- 
ed, and  Bo  sums  of  money  or  other  thing  of 
value  was  ever  paid  or  promised  therefor  by 
the  said  Henry  A.  Gilford,  nor  was  any  sum 
of  money  or  other  property  or  thing  of  value 
received  therefor  by  the  said  Michael  J..  Mc- 
Neal. That  the  purpose  of  the  said  Michael 
J.  McNeal  in-  executing  said  deed,  in  so  far 
as  the  said  Michael  J.  McNeal  was  competent 
and  able  to  entertain  a  purpose,  was  to  place 
said  property  of  record  in  the  name  of  the 
said  Henry  A.  OifTord  to  indemnify  the  said 
Olfford  against  any  loss  which  said  Gilford 
might  sustain  by  becoming  a  surety  for  the 
said  McN^eal  in  the  event  that  the  said  Mc- 
Neal should  be  arrested  and  imprisoned  in 
accordance  with  the  fears  and  apprehensions 
hereinbefore  mentioned,  and  the  further 
purpose  of  the  said  McNeal  in  executing  said 
conveyance  was  to  divert  the  hostility  of  the 
supposed  enemies  of  the  said  McNeal  from 
the  said  premises  and  to  remove'  the  danger 
that  the  tniildlngB  on  said  premises  might 
be  burned  by  the  said  supposed  enemies  of 
the  said  McNeal." 

To  this  petition  the  defendants  filed  an 
answer  which,  admitting  the  conveyance, 
denied  generally  the  balance  of  the  allega- 
tions therein  contained.  A  trial  was  bed  to 
the  court  without  the  intervention  of  a  Jwry, 
which  on  request  made  special  flndings  of 
fact  and  its  conclusions  of  law  as  foll6w8: 

"That  said  deed  was  executed  on  the  13th 
day  of  February,  1907,  by  the  said  M.  J.  Mc- 
Neal to  F.  M.  Glfford,  covering  the  land 
described  In  the  petition.  That  said  deed 
recited  a  consideration  of  $3,000  as  the  pur- 
chase price  of  said  land,  and  acknowledged 


f:e<;eipt  of  tlie  .so^iie  in  the  face  of  tlie  deed. 
That  on  the  SOth  day  of  August,  1907,  the 
grantee  named  in  said  deed  was  Idlled  iu  a 
r&ilroad  accident  at  or  near  Cleveland,  Okl. 
That  his  death  was  subsequent  to  the  execu- 
tion of  said  deed,  and  prior  to  the  commence- 
ment of  this  action.  That  at  the  time  of  the 
conveyance  the  said  McNeal  was  not  insane. 
That  at  the  time  of  the  execution  of  the 
deed,  and  In  the  presence  of  the  justice  of 
the  peace  who  took  the  adiuowledgment,  the 
grantee,  Glfford,  delivered  to  the  grantor, 
McNeal,  a  roll  of  money.  That  the  same  was 
not  counted  either  by  the  grantor  or  the 
grantee.  That  the  justice  and  another  per- 
son, who  were  present  at  the  time,  had  their 
attention  called  to  the  payment  of  the  money 
by  McNeal,  the  grantor,  and  that  the  deed 
was  delivered  to  the  grantee  in  their  pres- 
ence by,  the  grantor.  That  said  deed  was 
afterwards  duly  recorded  with  the  roister 
of  deeds  within  and  for  Pawnee  county ;  the 
same  being  delivered  to  Case  Wear  by  the 
grantor,  McNeal,  and  afterwards  left  at  the 
place  of  OUford,  the  grantee.  That  grantor 
and  grantee  were  contidentlal  friends  and 
had  been  for  some  time  prior  to  said  transac- 
tion. That  there  was  no  fraud  or  deception 
practiced  by  the  grantee  In  the  procuring  of 
said  deed,  or  any  inducement  held  ont  by  him 
for  such  purpose.  Tliat  after  the  execution 
of  the  deed  the  said  McNeal  remained  In  the 
actual  possession  of  the  land  and  was  In 
possession  of  the  same  at  the  commencement 
of  this  action.  That  at  the  time  of  the  con- 
veyance there  was  a  mortgage  on  the  prem- 
ises conveyed,  and  that  the  said  McNeal  paid 
interest  on  the  mortgage  after  said  convey- 
ance and  before  the  death  of  Glfford,  also 
the  taxes.  That  Glfford  exercised  no  control 
over  said  land  prior  to  his  death  and  after 
the  execution  of  said  deed,  and  had  disclaim- 
ed any  Interest  in  said  land  to  two  or  more 
witnesses.  That  the  Paola  Oil  &  Gas  Com- 
pany had  commenced  a  suit  against  McNeal 
a  short  time  before  the  conveyance  to  Git- 
ford,  and  McNeal  had  been  personally  served 
with  process.  That  he  (McNeal)  had  been 
having  some  slight  trouble  with  said  company 
prior  to  this  Suit  on  account  of  their  men 
and  teams  crossing  a  'jortlon  of  the  land 
described  in  the  deed,  and  that  McNeal  order- 
ed them  to  refrain  from  crossing  said  land. 
The  evidence  does  not  disclose  any  motive 
for  making  the  deed  herein  sought  to  be  can- 
celed, ontslde  of  the  consideration  stated  in 
the  face  of  the  deed,  except  that  McNeal  was 
having  trouble  with  said  Paola  Oil  &  Gas 
Company  and  might  have  believed  that  some 
advantage  would  come  to  him  by  reason  of 
the  conveyance. 

"The  above  and  following  facts  are  all 
that  the  court  can  And  as  being  predicated 
upon  relevant  testimony  adduced  in  this 
cause,  and  for  the  purpose  of  said  findings 
I  have  eliminated  all  of  the  evidence  given 
by  the  said  McNeal  who  was  permitted  to 
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gtve  testlmoay  In  detMI  fa  rtla  case,  not  for 
the  purpose  of  affecting  tbe'conHlderatlon  or 
conveyance,  birt  for  the  prime  purpose  ot 
testing  his  mentalltyi  or  arriving  at  a  con- 
clusion as  to  Uls  sanity  or  insanity.  Tbat 
there  was  in  fact  no  consideration  to  support 
the  conveyance,  and  that  the  money  which 
passed  between  the  grantor  and  grantee  at 
the  time  of  the  execution  of  the  deed  was  for 
the  purpose  of  giving  color  to  the  transfer. 
That  at  'the  time  of  the  conveyance  the  gran- 
tor was  a  man  of  average  mentality,  as 
measured  by  the  general  community  In  which 
he  lived.  That  just  prior  to  the  death  of 
the  grantee,  GIfford,  AlcNeal  had  liad  a  deed 
prepared  reeonveying  the  land  in  question 
to  him,  but  that  same  was  never  executed  by 
GifTord. '  That,  after  the  deed  of  conveyance 
was  executed,  the  grantee  remained  In  the 
actual  possession  of  the  premises  cctaveyed, 
and  continued  to  improve  said  place,  paid 
the  taxes  thereon.  That  at  the  time  of  the 
conveyance  there  was  no  obligntlon  of  any 
kind  owing  by  the  grantor  to  the  grantee, 
and  that  grantor  was  not  nor  had  not  been 
called  upon  to  make  bond.  Tliat  said  con- 
veyance was  made  by  grantor  without  any 
Inducements  being  held  out  by  the  grantee, 
and  purely  a  scheme  which  originated  in  the 
mind  of  the  grantor,  and  the  grantee  acted 
purely  for  theaocoHtmodatlon-ef  ttie  grantor. 

"Conclusions  of  law. 

.  "That  the  deed  which  acknowledges  receipt 
of  the  sum  of  $3,000  as  the  purchase  pric9 
for  the  land  desci-ibed  therein,  In  the  absence 
of  fraud  on  the  part  of  the  grantee,  is  «on7 
elusive  as  between  the  grantor  and  the  gran- 
tee or  those  claiming  under  him.  That  the 
deed  of  conveyance  in  this  case  was  fi  per- 
sonal transaction  between  -the  deceased,  Glf- 
ford,  and  the  said  McNeaL  That  the  suit 
is  aa  action  brought  by  McNeal,  through  his 
guardian,  and  against  the  administrator  of 
the  grantee,  Glfford,  who  defends  on  bebalf 
of  the  next  of  kin  and  survivors  of  the  said 
Gilford,  deceased,  and  tbat,  as  a  matter  of 
law,  under  section  2829,  Curtis^  Digest  of  the 
Law  of  Oklahoma,  the  said  MlcNears  testi- 
mony was  wholly  inadmissible  for  the  por- 
poss  of  impeaching  the  consideration  of  the 
said  <le^.  -That  the  said  McNeal  voluntarily 
placed'  himself  in  the  position  that  he  "now 
finds  bltaiself,  without  hny  .Inducement  .ot 
fraud  or  deception  having  been  practiced  up- 
on him  by  the  grantee.  That,  having  done 
BO,  a  court  of  equity  will  not  upon  his  testi- 
mony alone,  as  to  the  main  transaction,  set 
aside  a  deed  thus  voluntarily  made,  as 
against  the  administrator  or  surviving  heirs 
of  the  said  Giflford,  deceased." 

On  the  denial  of  a  motion  for  new  trial, 
the  plaintiff,  as  plaintiff  In  error,  has  fllefl  the 
cause  in  this  court  and  among  other  grimnds 
asserts  that  the  court  etreA  in  not'  finding 
the  deed  was  a  mortcngie.  Because  of  the 
cohelnsimi  to  which  we  have  comii  in  teter- 


ence  to  this  proposltldn,  ws  do  not  deem 
It  necessary  or  essential  to  set  forth  or 
discuss  the  numerous  other  assignments  of 
error. 

The  averments  of  the  petition  and  the 
findings  of  the  court,  in  so  far  as  tliey  re- 
late to  the  wJnveyance,  the  fact  tliat  It  was 
made  without  consideration  and  was  not  a 
gift,  seem  to  be  abundantly  supported  by 
the  e\<idence.  Not  only  did  Glfford  never 
make  any  claim  of  right  or  Interest  of  any 
kind  or  character  in  the  land  prior  to  ills 
death;  but  be  distinctly  disavowed  having 
any  Interest  therein,  and  Ills  widow,  one  of 
the  present  claimants'  on  numerous  occasionB 
after  his  death,  asserted  that  the  land  was 
not  theirs  and  that  her  deceased  husband  had 
not  purchased  it.  The  learned  trial  court 
seems  to  have  come  to  the  conclusion  that 
the  terms  of  the  deed  were  conclusive  and 
could  not  be  disputed,  and  hence,  notwith- 
standing the  fact  that  the  land  clearly  iind 
nnquestlonably  belonged  to  McNeal  and  did 
not  belong  to  the  decedent,  his  estate  or  his 
heirs,  a  condition  disputed  by  no  one,  the 
court  was  powerless  to  grant  relief,  but  was 
compiled  by  the  law  to  adjudge  and  decree 
the  land  from  one  who  did  own  it  to  the  de- 
fendants, whom  everybody  admits  did  not. 
Tn  our  judgment  this  conclusion  on  his 
part  was  clearly  error  and  ought  not  to 
stand; 

[1]  It  Is  common  doctrine  that,  although 
a  deed  may  be  absolute  In  form,  it  will  be 
deemed  and  considered  a  mortgage  if  it  Is 
given  merely  as  securtty,  and,  to  determine 
Its  Import,  all  the  relations  existing  between 
the  parties  at  the  time  of  its  execution  may 
be  considered.  The  administration  of  this 
relief  Is  always  applied  where  it  carries  out 
the  real  intention  of  the  parties  to  prevent 
fraud  and  imposition  and  to  promote  justice, 
and  courts  have  uniformly,  to  effect  these 
ends,  looked  through  the  form  and  method 
adopted  by  the  parties  and  effectuated  the 
real  object  and  Intent  of  the  transaction. 
r>e  Bartlett  v.  De  Wilson  et  al.,  52  Fla.  497, 
42  South.  1S9,  11  Ann.  Cas.  311;  Peugh  v. 
Davis,  96  U.  R.  3.32,  24  L.  Ed.  775.  And  this 
Jurisdiction  has  been  exercised  independent 
of  the  statute  of  frauds;  the  courts  In  the 
administration  of  the  rule  refusing  to  al- 
low this  statute  to  be  used  as  an  instrument 
of  fraud  where  it  could  be  prevented.  Bork 
T.  Martin,  132  N.  Y.  280,  30  N.  B.  584,  28 
Am.  St.  Rep.  570.  '  The  trial  court  was  man- 
ifestly and  properly  impressed  with  the  force 
of  this  doctrine,  and  in  our  Judgment  would 
have  given  relief  thereunder  If  It  could  have 
found  that  McNeal  was  in  any  wise  Indebted 
to  Glfford,  for  in  his  eighteenth  finding  of 
■fact  he  states  that',  at  the  time  of  the  con- 
veyance, there  was  no  obUgatlon  of  any  kind 
owing  by  the  grantor  to  the  grantees,  and 
that  the  grantor  was  tiot-  or  had  not  been 
called  upon  to  miike  bond.  '  This  finding  was 
eVldbStly  Upon  the  theory  that,  had  McNeal 
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been  Indebted  to  Gifford  or  had  Glfford  been 
called  upon  to  make  bond  for  McNeal,  then 
the  deed  might  have  been  construed  as  a 
mortgage  to  secure  any  UablUty  Incurred 
thereby  and  under  such  a  condition  a  recon- 
veyance could  be  decreed,  but,  finding  that 
neither  of  these  conditions  existed,  concluded 
against  the  mortgage  theory. 

As  above  noted,  and  to  be  further  com- 
mented on,  it  was  not  the  Intention  of  either 
party  that  a  gift  was  to  be  made  or  re- 
ceived and  no  claim  that  there  was  to  be  a 
sale  and  purchase.  Every  conclusion,  except 
that  this  deed  was  Intended  to  be  defeasible, 
even  though  not  given  as  security  for  money 
or  other  substantive  thing,  is  excluded.  Nei- 
ther McNeal  nor  Gifford  Intended  that  the 
grantor  shoold  be  divested  of  the  beneficial 
Interest  in  the  land  nor  that  the  grantee 
should  receive  it.  Under  these  drcum- 
Btances,  our  statutes  require  that  a  court 
of  equity  declare  this  deed  a  mortgage,  and. 
If  there  is  no  liability  due  the  grantee,  to 
cancel  it. 

[2]  Section  12,  c  8,  p.  8S,  Sess.  Laws  1897, 
section  1196,  Comp.  Laws  1909,  provides  as 
follows :  "Every  instrument  purporting  to  be 
an  absolute  or  qualified  conveyance  of  real 
estate  or  any  Interest  therein,  but  Intended  to 
be  defeasible  or  as  security  for  the  payment 
of  money,  shall  be  deemed  a  mortgage  and 
must  be  recorded  and  foreclosed  as  such." 
"Defeasible,"  according  to  Webster's  Inter- 
national Dictionary,  means,  "Capable  of  be- 
ing or  liable  to  be  avoided,  annulled,  or  un- 
done." 

The  Instmment  purported  to  be  an  abso- 
lute conveyance  but  clearly  under  the  facts 
and  findings  of  the  court  was  Intended  to  be 
defeasible,  and  therefore  should  be  deemed 
or,  what  is  the  same  thing,  adjudged  to  be  a 
mortgage.  There  being  nothing  found  due 
thereon  to  the  grantee,  his  estate  or  Ills 
heirs,  the  same  should  be  canceled.  And 
why  not?  It  would  be  a  pitiable  commentary 
upon  the  tmpotency  of  a  court  of  equity  to 
do  justice  and  equity  if,  in  view  of  the 
facts  established  in  this  case,  it  were  power- 
lees  to  render  relief.  Let  us  note  the  facte 
which  no  one  denies  and  all  admit :  McNeal 
owned  this  land;  it  had  always  been  his; 
he  had  originally  entered  it  as  raw  govern- 
ment land,  had  settled  thereon,  established 
his  residence,  improved  it,  and  transformed 
It  from  a  wilderness  to  a  habltetlon  and  a 
home.  From  the  early  history  of  the  ter- 
ritory to  the  date  of  the  trial,  he  had  con- 
tinued in  ite  occupation  and  improvement; 
be  had  never  ceased  to  pay  the  interest  on 
the  mortgage  which  it  bore,  nor  the  taxes 
assessed  against  it  by  the  state.  He  had 
never  sold  it  nor  given  it  away,  and  he  still 
desired  to  continue  Us  retention.  Being  in 
trouble  and  having  an  indefinite  notion  that 
some  fanciful  or  actual  advantage  would 
accrue  to  him  and  without  any  fraudulent 
intent,  he  executed  and  delivered  thla  deed, 


relying  upon  the  Integrity  and  honesty  of 
purpose  of  this  friend  when  the  day  of  trou- 
ble had  passed,  to  reoonvey  to  him  the  land. 
Neither  anticipated  that  death  by  accident 
would  intervene  and  prevent,  and  certainly 
nether  anticipated  that  in  such  event  any 
one  could  be  animated  by  so  vile  a  purpose 
as  to  take  advantage  of  mcfa  situation,  the 
outgrowth  of  trust  and  confidence,  to  strip 
from  him  his  home.  When  anybody  is  de- 
prived of  property  in  one  way,  it  is  called 
robbery;  in  another,  burglary;  In  another, 
stealing.  The  facte  involved  in  defendants' 
keeping  Michael  McNeal's  land  and  home 
would  not  bring  this  case  within  either  of 
the  dassiflcations  mentioned,  but  the  effect 
on  him  and  the  result  to  those  who  thus 
despoUed  him  would  be  precisely  the  same, 
and  this  court,  with  ite  fuller  oppwtunity 
for  investigation  and,  because  thereof;  a 
better  understendlng  of  the  law  than  was 
enjoyed  by  the  trial  court  would  be  abashed 
to  sit  In  judgment  and  award  success  to 
audi  vUlany. 

The  judgment  of  the  trial  court  ia  there- 
fore reversed,  and  the  cause  remanded,  with 
instructions  to  set  the  same  aside  and  en- 
ter one  canceling  the  deed. 

TURNER  and  KANE, ».,  concur.  HAYES, 
a  J.,  and  WILLIAMS,  J.,  not  parttdpatlnc. 

On  Rehearing. 

DUNN,  3.  [S]  Aside  from  the  questions 
already  considered  and  determined  in  the 
foregoing  opinion,  counsel  for  defendante  in 
error  urge  In  a  motion  for  rehearing  that  the 
court  had  lost  jurisdiction  of  this  action  at 
the  time  judgment  was  rendered  because  of 
the  provisions  of  section  5  of  article  7,  par. 
190,  WilUams'  Ann.  Oonst  OkL,  which  reads 
as  followr  "The  Supreme  Court  shall  ren- 
der a  written  opinion  In  each  case  within  six 
months  after  said  case  shall  have  been  sufo- 
mitted  for  decision.''  This  question  has  sev- 
eral times  been  considered  by  the  court,  and, 
while  in  each  instence  denied,  no  opinion 
was  written  thereon,  and,  as  this  case  pre- 
sente  it  again,  it  is  deemed  wise  to  now 
stete  our  judgment  thereon. 

It  is  to  be  first  observed  that  there  la  m 
language  which  provides  that,  in  the  event 
of  tile  failure  of  the  court  to  conform  there- 
to, jurisdiction  la  lost  The  remedy  whldi 
counsel  seeks  to  have  applied  to  be  allowed 
would  of  necessity,  therefore,  by  the  court  be 
written  into  the  law  and  would  impose  a 
most  grievous  burden  upon  a  litigant,  to  re- 
lieve himself  of  whldi  he  would  have  abso- 
lutely no  power,  and  hence,  to  carry  out  the 
insistence  made,  would  be  to  cause  righteous 
litigante  to  lose  their  righte  through  condi- 
tions which  they  had  not  brought  about  and 
could  not  prevent  To  allow  the  claim  made 
would  be  to  punish  parties  to  actions  because 
of  a  failure  of  the  court,  and  in  our  jadg- 
ment  no  such  Intention  existed  in  the  minda 
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of  the  framers  of  the  Constitution  or  those 
who  adopted  It.  It  may  be  said  In  this  con- 
nection that,  nnder  the  rules  of  the  court,  a 
great  number  of  cases  are  submitted  at  each 
of  Its  regular  terms,  such  a  number  as  In 
the  judgment  of  the  members  of  the  court 
can  be  disposed  of  prior  to  Its  next  regular 
sitting.  The  number  of  cases  submitted  is 
of  course  within  the  control  of  the  court,  but 
the  character  thereof  is  usually  entirely  un- 
known until  after  the  submission  has  been 
made  and  the  cases  investigated.  The  Con- 
stitution and  laws  of  the  state  require  pre- 
cedence given  to  cases  InvoMng  certain  ques- 
tions, and  these  often  arise  after  the  regular 
submission  has  been  made.  In  addition  ther»- 
to,  cases  Involving  questions  pubUd  Juris  are 
unlformally  advanced,  and  all  of  this  charac- 
ter of  litigation  exacts  under  the  laws  at  the 
hands  of  the  court  its  consideration  prior  to 
the  consideration  of  cases  where  merely  pri- 
vate rights  are  involved.  Moreover,  in  the 
rare  Instances  where  decisions  are  delayed 
longer  than  six  months  after  the  submission. 
In  virtually  every  case  the  propositions  pre- 
sented are  novel  and  require  extended  in- 
vestigation by  the  different  members  of  the 
court  prior  to  the  time  when  a  satisfactory 
<H>nclU6lon  can  be  reached  thereon,  and  in 
such  instances  It  will  be  seen  that  to  literally 
carry  out  this  provision  of  the  Constitution 
would  or  might  often  result  in  injustice. 

The  foregoing  are  some  of  the  reasons 
which  occasion  delay  and  over  which  the 
court  Is  almost  if  not  entirely  without  con- 
troL  Counsel  for  neither  party  In  this  case 
cite  authority  in  point  and  we  know  of  none. 
See,  however,  Haskell,  Governor,  v.  Reigel  et 
al.,  26  Okl.  87,  108  Pac.  367;  Town  of  Grove 
V.  Haskell  et  al.,  24  Okl.  707,  104  Paa  56. 

"We  therefore  hold  that  section  5,  art  7, 
of  the  Constitution  (paragraph  190,  'Wil- 
liams' Ann.  Const.  Okl.),  Is  directory,  and 
this  court  does  not  lose  jurisdiction  to  de- 
termine and  render  Judgment  In  a  case  after 
the  lapse  of  six  months  from  the  date  of  its 
submission. 

The  other  questions  presented  have  had 
our  full  consideration,  and,  finding  no  error 
In  the  conclusion  to  which  we  have  hereto- 
fore come,  the  petition  for  rehearing  is  de- 
nied. 

TURNER  and  KANE,  JJ.,  concur.  HATES, 
C.  J.,  and  WILLIAMS,  J.,  not  participating. 


PIGEON  et  al.  t.  SrCK  et  aL 

(Supreme  Court  of  Oklahoma.    April  15,  1913. 

Withdrawn,   corrected,  and  renled  April 

23,  1913.     Rehearing  denied  May  6, 

1013.) 

(Sytlabu*  ly  the  Court.) 

Indians  (S  IS*)— "New  Acquisition"— What 
Constitutes — Indian  Allotment. 

Mansfield's  Digest  of  Ark.   c.   49,   !   2i>31, 
provides  that,  on  the  death  of  a  person  intes- 


tate, unmarried,  and  leaving  no  children,  the 
estate,  if  it  come  from  the  father,  shall  go  to 
the  father,  and  if  from  the  mother  shall  go 
to  the  mother,  "but  if  the  estate  be  a  new  ac- 
quisition it  shall  ascend  to  the  father  for  his 
lifetime  and  then  descend  in  remainder  to  the 
collateral  kindred  of  the  intestate."  BeJd,  that 
the  allotment  of  a  full-blood  citizen  of  the  Creek 
Nation,  duly  enrolled  as  such,  who  died  on  July 
12,  1905,  after  receiving  her  certificates  and 
patents  thereto,  was  not  a  new  acquisition,  but 
came  to  her  by  the  blood  of  her  tribal  parents, 
who  on  her  death  took  full  title  thereto  to  the 
exclusion  of  the  brothers  and  sister  of  the  de- 
ceased: all  of  full  blood.  Following  Shnlthis 
V.  McDougal  et  aL,  170  Fed.  529,  95  C.  O.  A. 
615. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent.  Dig.   |  49;    Dec.  Dig.  {   18.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4783.] 

Error  from  District  (3ourt,  Hughes  County; 
John  Caruthers,  Judge. 

Action  by  Lena  Pigeon  and  others  against 
William  Buck  and  others.  Judgment  for  de- 
fendants, and  plaintUfs  bring  error.  Af- 
firmed. 

Charles  F.  Bliss  and  Lewis  C.  Lawson, 
both  of  Holdenvllle,  for  plaintiffs  In  error. 
Oump  &  Sklnper,  of  Holdenvllle,  for  defend- 
ants In  error. 

TURNER,  J.  On  September  13,  1910, 
plaintiffs  In  error,  Iiena  Pigeon,  Jlmmle  Lar- 
ney,  Joseph  Pigeon,  and  Jakeman  Pigeon, 
the  two  last-named  minors,  by  John  Pusley,. 
their  guardian,  sued.  In  the  district  court 
of  Hughes  county,  the  defendants  In  error, 
William  Buck,  Willie  Harjo,  John  Pigeon, 
and  Mate  Pigeon,  to  clear  their  title. 

The  petition  substantially  states  that  Lowl- 
ney  HarJo,  a  full-Wood  citizen  of  the  Creek 
Nation  and  duly  enrolled  as  such,  on  July 
12,  1905,  after  receiving  her  certificates  and 
patents  thereto,  died  Intestate,  seised  of  her 
allotment  (describing  It)  In  the  Creek  Nation; 
that  she  left  no  child  or  children  or  their 
descendants  her  surviving,  leaving  her  sur- 
viving plaintiffs,  Lena  Pigeon,  Jlmmle  Lar- 
ney,  Joseph  Pigeon,  and  Jakeman  Pigeon 
and  her  father  and  mother,  John  Pigeon  and 
Mate  Pigeon,  also  her  hu.sband,  WilUe  HarJo, 
all  full-blood  citizens  of  the  Creek  Nation 
and  duly  enrolled  as  such;  that  thereafter 
the  father  and  mother  and  the  husband  of 
deceased  conveyed  said  land  by  warranty 
deed  to  the  defendant  William  Buck,  which 
was  duly  approved  by  the  county  court  of 
Hughes  county  and  filed  for  record;  that 
the  plaintiff's  brothers  and  sister  of  deceased 
are  her  sole  heirs,  and  as  such  entitled  to 
Inherit  the  property,  because  they  say  the 
same  was  a  new  acquisition ;  and  prayed 
that  the  court  so  adjudge  and  decree  and 
clear  their  title  of  the  deeds  made  by  the 
father  and  mother  to  said  Buck.  To  the 
Judgment  of  the  court  sustaining  a  demurrer 
to  their  petition,  plaintiffs  bring  the  case 
here. 

Both  sides  agree  that  the   devolution   of 
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tbla  allotment  la  governed  by  chapter  49  of 
Mansfield's  Digest  of  the  statute  of  Arkansas, 
and  particularly  subsection  2  of  section  2522, 
constmed  In  connection  with  section  2531. 
Said  subsection  reads:  "If  there  be  no  chil- 
dren, then  to  the  father,  then  to  the  mother; 
if  no  mother,  then  to  the  brothers  and  sis- 
ters, or  their  descendants.  In  equal  parts." 

And  section  2531:  "In  cases  where  the  In- 
testate shall  die  without  descendants,  if  the 
estate  comes  by  the  father,  then  it  shall 
ascend  to  the  father  and  his  heirs;  if  by  the 
mother,  the  estate,  or  so  much  thereof  as 
came  by  the  mother,  shall  ascend  to  the 
mother  and  her  heirs;  but  If  the  estate  be 
a  n,ew  acquisition  it  shall  ascend  to  the  fa- 
ther for  his  lifetime,  and  then  descend,  in 
remainder,  to  the  collateral  kindred  of  the 
Intestate  in  the  manner  provided  in  this  act; 
and.  In  default  of  a  father,  then  to  the  moth- 
er, for  ber  lifetime;  then  to  descend  to  the 
collateral  heirs  as  before  provided." 

That  the  land  in  question  was  not  a  new 
acquisition,  and  pursuant  to  these  sections, 
when  construed  together,  passed  to  John 
Pigeon  and  Mate  Pigeon,  the  father  and 
mother  of  the  deceased,  is  no  longer  an  open 
question  in  this  Jurisdiction,  having  in  effect 
been  decided  by  the  Circuit  Court  of  Appeals 
for  the  Elj^th  Circuit  in  Shulthls  v.  Mc- 
Dongal,  170  Fed.  629,  96  0.  a  A.  615.  There 
Andrew  J.  Berryhill,  son  of  George  Franl^lin 
Berryhfll,  a  member  of  the  Creek  Nation  of 
mixed  blood,  and  Clementine  Berryhill,  bis 
wife,  a  noncltizen  of  that  tribe,  died  seised 
of  an  allotment  In  determining  who  took 
the  estate,  tbe  court  construed  these  two 
sections  together  and  held  the  person  to  be 
George  Franklin  Berryhill,  the  father  of 
the  deceased,  and  In  passing  said:  «  •  •  • 
But  when,  as  here,  the  time  came  to  disband 
the  tribe,  its  ownership  as  a  political  society 
could  no  longer  continue,  and  the  division  of 
its  property  was  far  more  nearly  akin  to 
the  partition  of  property  among  tenants  in 
common  than  the  grant  of  an  estate  by  a 
sovereign  owner.  Under  such  a  scheme,  it 
cannot  be  said  that  the  property  which  pass- 
ed to  an  allottee  is  a  new  right  or  acquisi- 
tion created  by  the  allotment  The  right  to 
the  property  antedates  the  allotment,  and  Is 
simply  given  effect  to  by  the  act  Viewing 
the  tribal  property  and  its  division  in  this 
light  Andrew  J.  Berryhill  acquired  his  right 
to  the  land  in  question  by  his  membership 
to  the  tribe.  It  was  his  birthright  It  came 
to  him  by  the  blood  of  his  tribal  parent  and 
not  by  purchase.  In  applying  the  Arkansas 
statute,  we  shall  accomplish  the  purpose  of 
Congress  and  the  Creek  Nation  best  by  treat- 
ing the  lands,  not  as  a  new  acquisition  by 
him,  but  as  an  Inheritance  from  his  parents 
as  members  of  the  tribe.  His  father  was 
the  only  imrent  through  whom  he  derived 
his  right  and  to  his  father  the  land  should 
pass.    It  the  mother  had  been  a  member  of 


the  tribe,  then  the  land  shonld  properly  pass 
to  the  parents  equally. 

Many  titles  to  lands  on  the  eastern  side  of 
this  state  have  been  acquired  on  the  strengtii 
of  this  decision,  and  to  such  an  extent  that 
the  same  has  become  a  rule  of  property  there 
(De  Walt  V.  Cllne  et  al.,  128  Pac.  121;  Ma- 
Harry  V.  Eatman,  29  Okl.  46,  116  Pac.  935; 
Duff  et  al.  V.  Keaton  et  al.,  33  Okl.  92.  124 
Pac  291)  we  bold  that  John  Pigeon  and  Mate 
Pigeon,  his.  wife,  are  the  persons  to  whom, 
on  tile  death  of  the  allottee,  this  estate  pass- 
ed in  equal  moieties,  and  that  plaintiffs  in 
error,  plaintiffs  below,,  have  no  interest  there- 
in. For  that  reason  the  court  did  not  err 
is  sustaining  the  demurrer  to  their  petition. 

The  Jadgment  is  affirmed. 

WILLIAMS.  J.,  not  participating. 


98  OkL  107> 
CONTINENTAL  CASDAr/TI  CO  t.  OWEN. 

(Supreme  Court  of  Oklahoma.     Feb.  4,   1813. 
Rehearing  Denied  May  6,  1913.) 

(Bynabu*  by  the  Oowrt.) 

"L  TsiAL   (J   139*)— DiBEcnoif  o»  Vkbdict— 

Weight  of  Evidence. 

In  trials  by  jury  in  this  jurisdiction,  it  is 
only  where  the  facts,  although  nndisputed,  are 
Buch  that  all  reasonable  men  must  draw  the 
same  conclusion  from  tiiem  that  the  court  is  aa- 
thorized  to  direct  a  verdict 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dif.  H  332,  833,  33&-341.  305;  Dec.  Dig.  i 
13§.»] 

2.  IiTstTBANcx  (8  60S*)— Action  on  Pouor— 
Question  fob  Juby. 

Generally  the  question  of  the  falsity  of  the 
statements  contained  in  a  life  or  accident  in- 
surance policy,  and  the  intent  of  the  applicant 
in  making  them,  are  for  the  jury. 

[Eld.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ff  1656^  1732-1770;  Dec.  Dig.  i 
66&»] 

3.  Instjbawoe  {§  668*)— AcnoN  ow  Policy- 
Question  FOB  Juby— B>vidence. 

In  an  action  on  an  accident  insurance  pol- 
icy, there  was  a  sharp- conflict  in  the  evidence 
as  to  whether  the  insured  was  sufTering  from 
acute  or  chrome  nephritis  about  30  days  prior 
to  the  issuance  of  the  policy.  A  physician  who 
was  called  into  the  case  at  that  time,  and  who 
attended  the  insured  until  a  few  days  prior  to 
his  death  from  an  accidental  gunshot  wonnd 
Inflicted  about  30  days  after  the  issuance  of  the 
policy,  testified  that  he  found  the  insured  suf- 
ferinic  from  an  acute  attack  of  nephritis ;  that 
he  responded  readily  to  treatment  for  that  dis- 
order, and  witbla  a  few  days  commenced  to 
show  marked  improvement ;  that  within  two  or 
three  weelcs  he  was  practically  restored  to 
health  ■  that  "his  color  was  as  good  and  he  was 
as  healthy  looking  as  anybody  during  the  lat- 
ter part  of  the  time  I  was  treating  him ;"  that 
an  examination  of  the  urine  and  the  symptoms 
indicated  that  his  recovery  was  complete. 
Held,  that  whether  the  insured  was  suffering 
from  a  "defect  in  the  body,"  witliin  the  mean- 
ing of  that  phrase  in  a  statement  of  the  insur- 
ed indorsed  on  the  policy  to  the  effect  that  he 
had  no  "defect  in  bpdy,"  was  a  question  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cnnt  Dig.  §{  1556,  1732-1770 ;  Dec.  Dig.  | 
6C8.»] 
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4.  IwsnmAircE  (J  6«J*)— Acxiow  oh  Pouct— 
Falsk  refbesentations  in  AppuoiTioif— 
BcBDEN  or  PBoor. 

Under  section  87S4,  Comp.  Ijawa  1909, 
■tatements  made  in  an  application  for  insur- 
ance, whera  the  poUc7  was  iiaued  witbont  pre- 
Tioos  medical  examination,  aiiaU,  in  the  absence 
of  fraud,  be  deemed  representation*  and  not 
warranties,  and  in  an  action  upon  snch  policy, 
where  the  falsity  of  such  statements  Is  relied 
npon  as  a  defense,  the  burden  is  upon  the  in- 
surer to  show  that  such  statements  "are  wia- 
fnlly  false,  fraadalent,  or  misleading." 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dis.  gf  1666,  1645-1668;  Dec  Dig.  j 
64&*] 

5.  IifsmARCfc  a  260*)— APFLiOATiaH— Rbfbs- 
SBNTAXioNa— Statement. 

A  statute  which  provides  that  statements 
made  in  an  application  for  insurance  shall  be 
deemed  representations  and  not  warranties  is 
remedial  in  its  nature,  and  qnite  within  the 
police  power  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Insurance) 
Cent.  Di«.  I  530:    Dec.  Dlgri  250.*] 

6.  Evidence  (j  606*)— Actios  on  Pouct— 
ExPEWT  Testtmont- Mattes  in  Issue. 

Evidence  is  inadmissible  to  show  that  facts 
suppressed  or  falsely  represented  in  an  appli- 
cation for  insurance  would  have  been  deemed 
material  by  the  insurance  company,  and  that 
the  company  would  not  have  issued  the  policy 
or  would  have  canceled  same  if  isen^,  had  It 
known  the  truth  in  regard  thereto,  but  insur- 
ance experts  may  state  the  usages  of  insurance 
companies  generally  In  respect  to  charging 
higher  rates  or  preraiams  or  in  rejecting  risks 
or  in  canceling  policies,  if  issned,  when  made 
aware  of  the  particular  facts  in  question. 

[Ed.  Note.— For  other  cases,  see  ESvidence, 
Cent.  Dig.  |  2309 ;   Dec.  Dig.  §  506.*] 

7.  Appbal  and  Ebrob  a  1067*)— Habiclxss 
Ebrob— Refusai,  of  Instkitctions. 

It  is  not  reversible  error  for  the  trial  court 
to  refuse  to  give  an  instruction  baaed  upon  in- 
competent evidence  introduced  over  the  objec- 
tion of  the  adverse  party,  when  it  does  not  ap- 
pear that  the  party  who  requested  such  in- 
struction was  deprived  of  any  sobitantial  right 
thereby. 

[Ed.  Note.— For  other  casee,  see  Appeal  and 
Error,  Cent  Dig.  {  4220 ;  Dec;  Dig.  f  1067.*] 
a  Tbial   (I   261*)— Action   ok  Pouct— In- 

BTBUCTION. 

Where,  in  an  action  on  an  insurance  pol- 
icy, a  requested  instruction  was  correct  in  so 
far  as  it  defined  the  duty  of  the  jury  if  they 
found  certain  facts  to  exist  in  relation  to  state- 
ments made  by  the  insured  in  bis  application, 
bnt  was  erroneous  in  stating  that  such  state- 
ments were  entitled  to  the  status  of  executory 
stipalationB  or  promissory  warranties,  and  that 
a  breach  thereof  rendered  the  policy  void  from 
its  inception,  whether  the  thing  warranted  is 
material  or  not,  it  Was  properly  refused. 

rXSd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  fi  484,  660,  671,  673,  676;  Dec  Dig.  f 
261.  *J 

9.  Instjbance  (8  656*)— Action  on  Poliot— 
Evidence— Admiss  IB  ujrr. 

That  part  of  section  8784,  Comp.  Laws 
1000,  which  provides:  "In  any  claim  arising 
under  a  policy  wliich  has. been  Issued  in  this 
state  by  any  life  Insurance  company,  witbont 
wevious  medical  examination  or  without  the 
knowledge  and  consent  of  the  Insured,  or  in 
case  said  insured  is  a  minor,  without  the  con- 
sent of  the  parent,  guardian,  or  other  person 
having  legal  custody  of  said  minor,  the  state- 
ments made  in  the  application  shall,  in  the  ab- 
sence of  frand,  be  deemed  representations  and 
not  warranties:     Provided,   however,  that  the 


CQmpaBj  shall  not  be  debarred  fPsm  ^ovlttg 
as  a  defense  to  such  claim  that  said  statements 
are  willfully  false,  fraudulent  or  misleading, 
and,  provided,  further,  that  every  policy  which 
contains  a  reference  to  the  application  of  the 
insured,  either  as  a  part  of  the  policy  or  as 
having  any  bearing  thereon  must  have  attached 
thereto  a  correct  copy  of  the  application,  and 
unless  so  attached  the  same  shall  not  be  con- 
sidered a  part  of  the  policy  or  received  in  evi- 
dence"— does  not  prevent  proof  that  statements 
made  in  the  application  are  willfully  false, 
fraudulent,  or  misleading  by  the  introduction 
of  the  application  in  cases  where  the  policy 
contains  no  reference  thereto  either  as  a  part 
of  the  policy  or  as  having  any  bearing  tbereon. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {{  1677-1681,  1CS2-1685;  Dec  Dig. 
I  665.  *! 

10.  iNstmANCB  (5  260*)— Statements  ih  Ap- 

PMOATION     —    GONSTBnCTION    —    InDOBSE- 
MINT    ON    POLIOT— BFFWT. 

Under  section  3784,  Comp.  Laws  1009, 
statements  made  by  the  insured  in  his  applic-a- 
tion  must  be  construed  as  representations  and 
not  warranties,  and  this  requirement  of  the 
statute  cannot  be  evaded  by  indorsing  such 
statements  upon  the  policy  which  also  contains 
a  provision  to  the  effect  that  the  policy  is  is- 
sued in  consideration  of  such  statements,  each 
of  which  the  insured  by  accepting  the  policy 
warrants  to  be  full,  complete,  and  true. 

[Ed.  Note,— For  other  cases,  see  Insurance, 
Cent  Dig.  {  539;   Dec.  Dig.  i  250.*] 

11.  Insdbahob  {§  147*)— Poiiox— What  Law 

Go  VEEN 8. 

Where  the  insnred  was  a  resident  of  this 
state,  where  the  policy  was  signed,  deUvcred, 
and  the  premiume  paid,  the  policy  is  an  Okla- 
.horna  contract  and  governed  by  the  laws  of  this 
state,  though  the  insurer  was  a  foreign  corpo- 
ration, doing  business  in  this  state,  and  the  pol- 
icy was  execnted  at  the  home  oiBce  of  the  com- 
pany. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  283 ;   Dec  Dig.  |  147.*] 

Error  from  District  Conrt,  Oklahoma  Coun- 
ty ;   Geo.  W.  Olark,  Judge. 

Aedon  by  Lula  Owen  against  the  Conti- 
nental Casualty  Company,  a  corporation. 
Judgmoit  for  plalntlfr,  and  defendant  brings 
error.    AfBrmed. 

Manton  Maverldc  and  If.  P.  Comelina, 
both  of  Chicago,  111.,  and  Shartel,  Keaton  ft' 
Wells,  of  Okiataoma  City,  for  plaintiff  in  er- 
ror. F.  E.  Riddle,  of  Chlckasha,  for  de- 
fendant in  error. 


KANE,  3.  This  was  an  action  on  an  acci- 
dent Insurance  policy  commenced  by  the  de- 
fendant In  error,  plaintUF  below,  against  the 
plaintiff  in  error,  defendant  be)ow.  Upon 
trial  to  a  jury  there  was  a  verdict  for  the 
plaintiff,  upon  which  Judgment  was  entered, 
to  reverse  which  this  proceeding  in  error 
was  commenced.  The  policy  was  Issued  to 
Edward  O.  Owen,  husband  of  the  plaintiff, 
on  the  10th  day  of  October,  1910.  On  the 
14th  day  of  November  of  the  same  year  tber 
insured  Injured  his  left  foot  by  the  acci- 
dental discbarge  of  a  .shotgun,  from  which 
injury,  two  days  later,  he  died. 

For  convenience,  the  parties  will  be  ealled 
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pialntur  and  defendant,  respectively,  as  they 
were  designated  In  the  coart  below,  and  Bid- 
ward  G.  Owen  will  be  called  the  Insured. 

The  contentions  of  the  defendant  ace:  (1) 
That  the  court  should  have  directed  a  ver- 
dict in  its  favor,  for  the  reason  that  the  evi- 
dence showed  conclusively  that  certain  state- 
ments contained  In  the  application  for  in- 
surance were  material  to  the  risk  and  were 
false,  and  that  certain  statements  contained 
in  a  schedule  of  warranties  indorsed  on  the 
policy  were  untrue  and  false  and  therefore 
material  to  the  risk.  (2)  That  the  court  com- 
mitted error  in  giving  certain  instructions 
wherein,  in  effect,  it  charged  the  Jury  that, 
to  defeat  the  claim  of  the  plaintiff,  the  bur- 
den was  upon  the  defendant  to  show  that  the 
statements  contained  in  the  application  for 
Insurance  of  which  the  defendant  complains 
were  false  and  made  with  the  Intent  to  de- 
ceive and  defraud  defendant,  and  for  the 
purpose  of  procuring  the  insurance.  (3) 
That  the  court  committed  error  in  refusing 
to  give  a  certain  Instruction  requested  by 
the  defendant,  to  the  effect  that  the  state- 
ments indorsed  on  the  policy  to  the  effect 
that  the  Insured  would  notify  the  defendant 
If  he  applied  for  Insurance  in  any  other  com- 
pany or  companies  are  what  are  known  in 
law  as  executory  stipulations  or  promissory 
warranties,  and  If  they  found  from  the  evi- 
dence that  the  insured  did  not  comply  there- 
with, and  that  if  he  had,  the  defendant 
would  have  canceled  his  policy,  the  verdict 
should  be  for  the  defendant 

It  is  admitted  that  the  policy  was  issued 
upon  the  application  by  the  insured  tor  In- 
surance, without  a  previous  medical  exami- 
nation. The  application  contains  certain 
statements  concerning  the  insured,  and  the 
policy  also  has  indorsed  thereon  what  is 
termed  a  schedule  of  warranties,  statements 
covering  the  same  Information,  as  follows: 

"This  policy  Is  Issued  in  consideration  of 
the  following  statements,  each  of  which  the 
insured  by  accepting  the  policy  warrants  to 
be  full,  complete,  and  true;  and  in  further 
consideration  of  the  payment  of  premium  as 
hereinafter  provided.    ♦    *    • 

"6.  Except  as  here  stated  I  have  no  other 
Accident  health  Insurance  in  this  or  any  oth- 
er company.  (Give  name  of  company  and 
amount  of  any  other  Insurance.)    No  ex. 

"J.  Except  as  here  stated  I  have  not  had 
nor  am  I  now  suffering  from  tuberculosis, 
rheumatism,  paralysis,  nor  any  chronic,  peri- 
odic, mental  or  physical  ailment  or  disease, 
nor  have  I  any  defect  in  hearing,  vision, 
mind,  or  body.    No  ex." 

[1]  The  first  contention  of  defendant  is 
based  npon  the  theory  that  the  evidence  con- 
clusively shows  that  the  Insured  at  the  time 
the  poll'7  was  Issued  had  a  defect  in  body 
within  the  meaning  of  that  term  as  used 
in  statement  J  indorsed  on  the  policy.  This 
contention  cannot  be  sustained.  In  trials 
by  Jury  in  this  Jurisdiction,  it  is  only  where 
the  facts,  although  undisputed,  are  such  that 
rU  reasonable  men  must  di'aw  the  same  con- 


clusion from  them  that  the  court  la  acthor- 
Ized  to  direct  a  verdict.  Sans  Bols  Coal  Co. 
T.  Janeway,  22  Okl.  425,  99  Pac  153. 

[2]  Generally  the  question  of  the  falsity  of 
the  statements  contained  in  a  life  or  acci- 
dent insurance  policy  and  the  intent  of  the 
applicant  In  making  them  is  for  the  Jury. 
Kettenbach  v.  Omaha  Life  Ass'n,  49  Neb.  842, 
69  N.  W.  135;  Royal  Arcanum  v.  Brashears, 
89  Md.  624,  43  Ati.  866 ;  Henn  v.  Metropolitan 
Life  Ins.  Co.,  67  N.  J.  Law,  310,  51  AU.  689 ; 
FldeUty  &  Casualty  Co.  v.  Alpert,  67  Fed. 
460,  14  O.  a  A.  474;  Peterson  v.  Des  Moines 
Life  Ass'n.  116  Iowa,  068,  87  N.  W.  397; 
Globe  Mut  life  Ins.  Ass'n  t.  Wagner,  188 
111.  133,  58  N.  B.  970,  52  L.  B.  A.  649,  80  Am. 
St  Rep.  169;  Penn  Mut  Life  Ins.  Co.  v. 
Mechanics'  Savings  Bank  &  Trust  Co.,  72 
Fed.  413, 19  C.  C.  A.  286,  38  Lu  R.  A.  33,  70; 
Royal  Neighbors  of  America  v.  Wallace,  64 
Neb.  330,  89  N.  W.  758;  Pelican  v.  Mutual 
Life  Ins.  Co.,  44  Mont  277,  119  Pac.  778. 

[3]  The  undisputed  evidence  showed  the 
insured  to  have  been  suffering  from  nephritis 
on  the  12th  day  of  September,  Immediately 
prior  to  the  issuance  of  his  policy.  There 
was  a  sharp  conflict  as  to  whether  the  disease 
was  chronic  or  acute,  and  there  is  no  serious 
contention  as  to  the  propriety  of  submitting 
that  question  to  the  Jury.  As  to  whether  the 
insured  had  a  defect  of  body,  was  also,  under 
the  circumstances,  a  question  for  the  Jury. 
Dr.  Corbin,  an  osteopath,  who  was  called  in- 
to the  case  on  the  day  last  above  mentioned, 
and  who  continued  to  attend  the  insured  un- 
til a  few  days  prior  to  the  accident,  testified 
that  he  fonnd  him  suffering  from  an  acute 
attack  of  nephritis ;  that  he  responded  readi- 
ly to  his  treatment  for  that  disorder,  and 
within  two  or  three  days  commenced  to  show 
marked  Improvement;  that  within  two  or 
three  weeks  after  he  commenced  his  treat- 
ment he  was  practically  restored  to  good 
health;  that  his  color  was  "as  good  as  and 
he  was  as  healthy  looking  as  anybody,  dur- 
ing the  latter  part  of  the  time  I  was  treat- 
ing him."  In  answer  to  the  question,  "And 
you  state  to  the  court  that  from  your  Judg- 
ment he  had  fully  recovered  from  this  kid- 
ney trouble  when  you  quit  treating  him?  A. 
Yes;  the  examination  of  the  urine  and  the 
symptons  would  indicate  that  the  recovery 
was  complete."  After  Dr.  Corbin  was  called 
Into  the  case,  no  other  physloian  attended 
the  Insured  professionally,  except  the  one 
who  attended  him  for  the  gunshot  wound  of 
which  he  died,  so  his  evidence  as  to  the  con- 
valescence of  his  patient  and  the  permanency 
of  the  cure  effected  stands  uncontradicted. 
Even  treating  the  statement  of  the  insured 
as  a  warranty,  the  burden  was  upon  the  in- 
surance company  to  show  that  it  was  breach- 
ed, and  we  are  not  prepared  to  say  that  it 
has  sustained  this  burden  to  the  extent  that 
from  the  evidence  adduced  all  reasonable 
men  must  reach  the  conclusion  that  the  In- 
sured had  a  defect  in  body  at  the  time  this 
accident  policy  was  Issued. 

Ib  Woodmen  t.  Prater,  24  CNd.  214^  103 
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Pac.  558,  23  Zi.  H.  A.  (N.  S.)  917,  20  Ann.  Oas. 
287,  It  was  held  tbat:  "The  term  'serious  Ill- 
ness,' as  nsed  In  an  application  for  a  Ufe  insor- 
ance  policy,  means  sach  an  illness  as  peima- 
nently  or  materially  impairs,  or  is  lik^  per- 
manently or  materially  to  impair,  Que  health 
of  the  applicant"  After  stating  In  effect 
that  in  that  case  whether  the  illness  of  the 
deceased  was  a  serious  illness  was  a  question 
for  the  Jury,  Justice  Hayes  eontlnnes:  "Not 
every  illness  is  serious.  An  illness  may  be 
alarming  at  the  time,  or  thought  to  be  seri- 
ous by  the  one  afflicted,  and  yet  not  be  seri- 
ous In  the  sense  of  that  term  as  used  in  in- 
surance contracts.  An  illness  that  Is  tem- 
porary In  its  duration,  and  entirely  passes 
away,  and  is  not  attended,  nor  likely  to  be 
attended,  by  a  permanent  or  material  impair- 
ment of  the  health  or  constitution,  is  not  a 
serious  Illness.  It  is  not  sufficient  that  the 
illness  was  thought  serious  at  the  time  it 
occurred,  or  that  it  might  have  resulted  in 
permanently  imiMlring  the  health."  The 
same  may  be  said  as  to  what  constitutes 
a  defect  in  body.  If  it  had  been  conclusively 
shown  that,  as  some  of  the  physicians  testi- 
fied, the  Insured  was  suffering  from  chronic 
nephritis,  which  the  authorities  agree  is  an 
incurable  disease,  it  is  safe  to  say  that  every 
reasonable  man  would  at  once  say  that  he 
had  a  defect  In  body,  within  the  meaning 
of  that  term  as  used  in  the  policy;  but 
where  there  was  evidence  to  the  effect  that 
he  was  suffering  from  acute  nephritis,  a  cur- 
able disease,  about  a  month  prior  to  the  is- 
suance of  the  policy,  from  which  he  had 
practically  recovered  at  the  time  the  policy 
was  issued,  and  from  which  he  was  com- 
pletely cured  within  a  week  or  two  thereaft- 
er, the  question  of  whether  he  had  a  defect 
tn  body  was  properly  submitted  to  the  Jury. 
[4,  S]  The  instruction  given  of  which  the 
defendant  complains  was  to  the  effect  that  the 
burden  is  upon  fbe  defendant  to  prove  that 
the  statements  contained  in  the  application 
were  false  and  fraudulent  and  made  with  the 
fraudulent  Intention  of  deceiving  and  de- 
frauding the  company,  and  that  said  com- 
pany and  Its  managing  officers  were  deceived 
by  said  statements  and  thereby  induced  to 
issue  the  policy.  The  statement  alleged  to 
be  untrue  was  to  the  effect  that  the  insured 
had  no  other  accident  or  health  insurance. 
Counsel  for  defendant  rely  upon  Woodmen  ▼. 
Prater,  supra,  and  cases  of  that  class  to  sup- 
port their  contention.  In  the  Prater  Case 
it  was  held  that:  "An  applicant  for  a  life 
insurance  policy  warranted  in  her  applica- 
tion that  her  answers  to  the  medical  examin- 
er on  the  reverse  side  of  her  application 
were  'true  and  accurate,'  and  that  they 
should  constitute  the  basis  for  the  covenant 
The  policy  recited  that  it  was  executed  In 
consideration  of  the  warranties  made  in  the 
application,  and  that  the  application  should 
be  made  part  of  the  covenant  Held,  that 
tlM  anaweta  ot  the  insured  to  the  medical 


examiner  were  her  warranties,  and  tbat  a 
false  statement  made  therein  by  her  render- 
ed the  policy  void."  That,  undoubtedly,  was 
the  rule  at  common  law,  and  it  applies  to  the 
case  from  which  the  above  excerpt  is  taken, 
for  the  reason  that  the  policy  Issued  in  that 
case  was  not  one  to  which  the  statute  herein- 
after referred  to  applies.  Whilst  from  the 
terms  of  the  statute  its  scope  as  to  the  exact 
classes  of  policies  it  is  Intended  to  embrace 
is  not  entirely  clear,  as  the  parties  by  com- 
mon consent  seem  to  agree  that  it  does  apply 
to  the  policy  issued  in  the  case  at  bar,  a  gen- 
eral discussion  of  that  question  is  not  neces- 
sary. 

At  coqimon  law  the  warranty  of  the  truth 
of  the  answer  to  a  specific  inquiry  in  the  ap- 
plication implied  the  agreement  that  the  sub- 
ject-matter of  the  question  and  answer  la 
to  be  regarded  aa  material,  and  that  an  un- 
true answer  thus  warranted  avoids  the  poli- 
cy, whether  the  answw  be  made  In  good 
faith  or  not  Anderson  v.  Fitzgerald,  4  H. 
L.  Cas.  484.  Several  states,  amongst  them 
our  own,  have  passed  statutes  for  the  pur- 
pose of  relieving  against  the  hardships  aris- 
ing from  the  atrict  enforcement  at  common 
law  of  warranties  in  insurance  poUcies  con- 
cerning matters  having  no  real  or  proximate 
relation  to  the  risk  assumed  by  the  insurer. 
By  the  aid  of  such  warranties,  and  the  Inno- 
cent mistakes  of  the  insured,  it  often  happen- 
ed that  the  insurer  was  able  to  escape  lia- 
bility on  a  ground  having  no  real  merit  and 
of  the  purest  technicality.  That  such  sta^ 
utes  are  remedial  in  their  nature  and  quite 
within  the  poUce  power  of  the  Legislature 
is  no  longer  an  open  question.  Penn  Mutual 
Life  Ins.  Co.  v.  Mechanics'  Savings  Bank  & 
Trust  Co.,  supra;  White  v.  Conn.  Mut  U 
Ins.  Co.,  4  Dill.  177,  Fed.  Cas.  No.  17,545; 
Eiquitable  L.  Assnr.  Soc.  v.  Clements,  140  U. 
S.  226,  11  Sup.  Ct  822,  35  L.  Bd.  497:  Wall 
v.  Bguitable  h.  Assur.  Soc.  (C.  C.)  32  Fed. 
273;  Eagle  Ins.  Co.  v.  Ohio,  153  tJ.  S.  446, 
14  Sup.  Ct  868,  38  h.  Ed.  778;  Rellly  t. 
Franklin  Ins.  Co.,  43  Wis.  449,  28  Am.  Rep. 
662;  Insurance  Co.  v.  Leslie,  47  Ohio  St 
409,  24  N.  B.  1072,  9  L.  R.  A.  45.  Our  statute 
(section  3784,  Comp.  Laws  1900)  reads  as  fol- 
lows: "In  any  claim  arising  under  a  policy 
which  has  been  issued  in  this  state  by  any 
life  insurance  company,  without  previous 
medical  examination  or  without  the  knowl- 
edge and  consent  of  the  insured,  or  In  case 
said  Insured  is  a  minor,  without  the  consent 
of  the  parent,  g:uardian,  or  other  person  hav- 
ing legal  custody  of  said  minor,  the  state- 
ments made  in  the  application  shall,  in  the 
absence  of  fraud,  be  deemed  representations 
and  not  warranties:  Provided,  however,  tbat 
the  company  shall  not  be  debarred  from 
proving  as  a  defense  to  such  claim  that  said 
statements  are  willfully  false,  fraudulent  or 
misleading,  and,  provided,  further,  that  every 
policy  whldi  contains  a  reference  to  the  ap- 
f  licatlon  of  the  insured,  either  aa  a  yart  of 
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tbe  policy  or  as  liavlng  any  beartDg"UieTeaD 
m'Qst  bave  attached  thereto  a  correct  copy 
of  the  application,  and  unless  so  attached- 
the  same  shall  not  be  considered  a  part  'of 
the  policy  or  receired  in  evidence."  The  evi- 
dent purpose  of  this  statute  Is  to  strike  d'own 
warranties  in  insurance  policies  of  this  class 
and  to  provide  a  rule  of  construction  for  the 
purpose  of  preventing  injuBtices.  Bermany 
V.  FldeUty  Mut  L.  Ass'n,  151  Pa.  17,  24  AU. 
1004.  This  is  accomplished  by  giving  to  the 
statements  contained  in  an  application  the 
status  of  representations  and  providing  that 
the  insurance  company  shall  not  be  debarred 
from  proving  as  a  defense  that  such  "state- 
ments are  willfully  false,  fraudulent,  or  mis- 
leading." 

A  leading  case  in  support  of  the  principle 
that  in  case  of  representations,  knowledge, 
and  good  faith  of  the  applicant  are  of  para- 
mount Importance  is  Moulor  v.  American 
Ufe  Insurance  Co.,  Ill  U.  S.  335,  4  Sup.  Ct. 
4B6,  28  Li.  Ed.  447.  Indeed,  it  may  be  said 
tiiat  it  Is  well  settled  that,  to  av(Hd  a  pol- 
icy for  misrepresentation,  the  false  state- 
ment must  have  been  made  willfully  and 
with  intoit  to  deceive,  and.  must  have  been 
lelied  on  by  the  insurer.  Metropolitan  Life 
Ins.  Ck>.  V.  Larson,  85  111.  App.  143;  Wash- 
ington Life  Ins.  Go.  y.  Haney,  10  Kan.  625; 
Northwestern  Mut  Life  Ins.  Oo.  v.  Woods, 
54  Kan.  663,  89  Pac.  189;  Kettenbacb  t. 
Omaha  Ldfe  Ass'n,  supra;  Fitzgerald  r.  Su- 
preme Council  Catholic  Mut  Ben.  Ass'n,  39 
App.  Dlv.  251,  56  N.  Y.  SuK).  1005;  Metro- 
politan Life  Ins.  Co.  v.  Howie,  62  Ohio  St 
204,  56  N.  B.  908;  Alden  v.  Supreme  Tent 
of  Knights  of  Maccabees  of  the  World,  78 
App.  Dlv.  18,  70  N.  Y.  Supp.  89;  Provident 
Savings  Life  Assnr.  Boc.  v.  Cannon,  103  lU. 
App.  534;  Id.,  201  lU.  260,  66  N.  B.  388;  Ley 
T.  Metropolitan  Life  Ins.  Ca,  120  Iowa,  203, 
©4  N.  W.  568. 

But  for  the  statute  heretofore  considered, 
the  provisions  of  the  policy  involved  here- 
in would  render  the  answer  to  each  question 
of  the  application  material  with  all  the  coo- 
aequeuces  thereby  imposed  by  the  law  of  in- 
surance, but  It  was  tile  chief  purpose  of  the 
statute  to  destroy  such  conventional  mate- 
riality and  to  open  to  Judicial  investigation 
the  question  on  ite  merlta.  The  general  rule 
undoubtedly  is  that  under  statutes  of  this 
kind  questions  as  to  the  materiality  of  the 
statemente  and  the  Intent  of  the  insured  to 
deceive  are  for  the  Jury.  Penn  Mut  Life  Ins. 
Co.  ▼.  Mechanics'  Savings  Bank  &  Trust  Co., 
supra;  Price  v.  Standard  Life  &  Accident 
Ins.  Co.,  90  Minn.  264,  95  N.  W.  1118;  Levle 
V.  Metropolitan  life  Ins.  Co.,  163  Mass.  117, 
89  K.  E.  792;  New  York  Ufe  Ins.  Co.  v. 
Fletcher,  117  U.  S.  519,  6  Sup.  Ct  837,  29  L. 
Ed.  934 ;  March  t.  Metropolitan  Life  Ins. 
Co.,  186  Pa.  629,  40  Atl.  1100,  65  Am.  St 
Rep.  887;  Murphy  v.  Prudential  Ins.  Co., 
205  Pa.  444,  55  AtL  19;  Fidelity  Mut  Life 
Ass'n  of  Philadelphia,  Pa.,  r.  MlUer,  92  Fed. 
68,  84  a  a  A.  211, 


Under  our  statute,  the'  statementa  made 
in  an  application  for  Insurance  must  be 
shown  to  be  wiUfoUy  &lse  in  order  to  con- 
stitute a  defease  to  an  action  on  the  policy. 
Tite'  Pennsylvania  statute,  which  was  under 
consideration  In  Penn  Mut  Life  Ins.  Co.  t. 
Mechanics'  Savings  Bank  &  Trust  Co.,  su- 
pra, provides  in  effect  that  any  misrepresen- 
tation tn  the  api^cation  shall  not  avoid  the 
policy  unless  it  was  either  made  in  bad  faith 
or  is  material  to  the  risk.  It  was  contended 
that  a  misrepresentation  in  bad  faith  within 
the  meaning  of  the  statute  Is  an  untrue  state- 
ment made  under  such  circumstances  that  it 
would,  if  resulting  in  injury,  support  a  recov> 
ery  in  an  action  for  deceit  at  common  law, 
and  that  in  such  an  action,  if  the  fact  ml»- 
repres^ted  is  one  "Concerning  the  defend- 
ant's own  affairs  of  wbioh  he  must  at  some 
time  have  had  personal  knowledge,  he  is  held 
to  a  knowledge  and  recollection  of  it  at  the 
time  of  the  statement  and  cannot  be  heard 
in  defense  to  say  that  inadvertentiy  and 
through  forgetfnlness  he  made  the  statement 
in  the  hiwest  belief  of  ita  truth.  Therefore 
it  is  said  that  the  court  below  should  have 
instructed  tbejury  that  as  the  Insured  must 
have  known  of  the  omitted  policy  when  he 
took  it  he  is  conclusively  presumed  to  have 
known  It  when  he  signed  his  application,  and 
so  to  have  made  the  statement  concerning 
his  other  insurance  in  bad  faith.  Judge 
Taft  who  delivered  the  opinion  for  the  court 
said:  "The  argument  la  unsound.  We  have 
here  to  deal  with  the  statutory  meaning  of 
the  phrase . 'misrepresentation  In  bad  faith.' 
'In  bad  faith'  is  not  a  technical  term  used 
only,  in  actions  for  deceit  It  is  an  ordinary 
expression,  the  meaning  of  which  Is  not 
doubtful.  It  means  'with  actual  intent  to 
mislead  or  deceive  another.'  It  refers  to  a 
real  and  actual  state  of  mind  capable  of  both 
direct  and  circumstantial  proof.  A  man  may 
testify  directiy  to  his  knowledge  and  inten- 
tion If  they  are  in  Issue,  and  they  may  also 
be  inferred  from  circumstances.  If  a  man 
makes  a  statement  in  the  honest  belief  that 
it  is  true,  he  does  not  make  that  statement 
in  bad  faith,  even  if  his  honest  Ignorance  of 
tbe  truth  is  tbe  result  of  the  grossest  care- 
lessness. The  fact  that  be  could  only  be  Ig- 
norant through  gross  carelessness  may  be  ev- 
idence to  show  that  he  was  not  ignorant  and 
therefore  spoke  tn  bad  faith;  but  grant  his 
honest  belief  In  his  statement  and  there 
cannot  be  bad  faith  on  his  part  in  the  ordi- 
nary sense  in  which  those  words  are  used 
in  the  Einglish  language.  This  is  the  sense 
in  which  they  are  used  In  tiie  Pennsylvania 
statute.  Therefore  It  would  clearly  not  have 
been  bad  faith  Iti  the  insured  if  he  made 
the  statement  concerning  his  other  insurance 
in  the  honest  belief  In  Its  truth,  and  omit- 
ted the  (5,000  policy  through  forgetfulueaa 
and  inadvertence."  The  same  may  be  said 
of  the  phrase  "willfully  false,  fraudulent  or 
mlaleadlng,"  as  used  in  our  statute.  State- 
menta  to  be  wUlfaH/  falser  fraudulent,  or 
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misleading  must  be  made  witb  actual  intent 
to  misead  or  deceive  another.  It  does  not 
seem  to  us  that  the  instructiqn  complained 
of  goes  further  than  that. 

[l-tj  The  instruction  requested,  the  refus- 
al of  which  tlie  defendant  complains,  was 
submitted  for  the  purpose  of  covering  certain 
expert  evidence  Introduced  by  the  defendant 
over  the  objection  of  the  plain  titT,  to  the  ef- 
fect that  if  the  insured  had  notified  the  de- 
fendant of  certain  applications  for  additional 
Insurance  which  It  was  alleged  he  made,  as 
by  the  statements  contained  in  his  applica- 
tion be  agreed  to  do,  the  defendant  at  once 
would  have  canceled  the  jwllcy  sued  upon. 
This  evidence  was  iuadmls.slble  and  the  plain- 
tiff's objection  to  it  should  liave  been  sus- 
tained. The  rule  is  that:  "An  insurance  ex- 
I)€rt  cannot  be  iiermltted  to  give  his  opin- 
ion that  certain  undisclosed  facts  increased 
the  risk  of  a  lijFe  policy,  but  he  may  state 
the  usage  of  insurance  companies  as  to  re- 
jecting risks  when  made  aware  of  such 
facts."  Penn  Mut  L.  Ins.  Co.  v.  Mechanics' 
Savings  Bank  &  Trust  Co.,  supra. 

The  general  rule  is  stated  in  25  Cyc.  037, 
as  follows:  "Evidence  is  Inadmissible  to 
show  that  facts  suppressed  or  falsely  repre- 
sented in  the  application  would  have  been 
deemed  material  in  pas.slng  upon  the  appli- 
cation, and  that  the  company  would  not 
have  Issued  the  policy,  had  It  known  the 
truth  in  regard  thereto.  But  insurance  ex- 
perts may  state  the  usage  of  insurance  com- 
panies generally  in  respect  to  charging  high- 
er rates  of  premium  or  in  rejecting  risks 
when  made  aware  of  the  particular  fact  in 
question." 

It  is  true  the  court  below  permitted  this 
evidence  to  be  Introduced  over  the  objection 
of  the  plalntifF,  and  counsel  for  defendant 
now  contends  that,  even  though  It  was  inad- 
missible, the  plaintifF  cannot  urge  that  fact 
in  this  court  in  defense  of  the  action  of  the 
trial  court  for  the  reason  that  he  has  not  fil- 
ed a  cross-petition  in  error  for  the  purpose 
of  reviewing  the  ruling  of  the  trial  court  on 
his  objection.  We  cannot  agree  with  this 
contention.  It  would  be  tantamount  to  say- 
ing that,  because  the  court  committed  the 
Initial  error  of  admitting  such  evidence,  it 
Is  required  to  still  further  err  by  basing  an 
Instruction  upon  it  In  our  opinion  this 
court  would  not  be  justified  In  reversing  a 
judgment  upon  that  ground.  Moreover,  that 
part  of  the  instruction  to  the  effect  that  the 
statements  made  by  the  insured  are  what 
are  known  in  law  as  executory  stipulations 
or  promissory  watrantles,  as  defined  by  the 
authorities  cited  by  counsel  upon  that  ques- 
tion, Is  not  a  correct  statement  of  the  law 
applicable  to  Insurance  policies  of  the  class 
under  consideration  In  this  jurisdiction.  In 
Grant  v.  Lexington  Vlte,  life  &  Marine  Ins. 
Co.,  5  Ind.  23,  61  Am.  Dec.  74,  one  of  the 
cases  cited  by  counsel  for  defendant,  the 
court,  speaking  of  'an  executory  stipulation 
or  promissory  warranty,  says:  "An  ezecn- 
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tory  stipulatloi),  or  promissory  warranty,  in- 
serted in  a  policy,  and  which  became  a 
binding  condition  on .  tbe  Insured,  requires 
strict  perfornu)iuc&  The  breach  of  it,  wheth- 
er tbe  thing  warranted  was  material  or  not, 
renders  the  policy  void  from  its  Inception." 
As  stated  elsewhere  in  tills  oj>inlon,  under 
our  statute  -  such  statements  must  be  con- 
strued as  representations,  and  in  order  for 
misrepresentations  in  relation  thereto  to 
avail  the  insurer  as  a  defense,  it  must  show 
that  they  were  willfully  false,  fraudulent, 
or  misleading.  In  Pelican  v.  Mutual  Life 
Ins.  Co.,  supra,  it  was  held :  "Where,  in  an 
action  on  a  policy,  a  request  to  charge  was 
correct  in  so  far  as  it  defined  a  surgical  op- 
eration, but  was  erroneous  in  assuming  that 
the  answers  of  insured  wwe  warranties,  and 
not  representations.  It  was  properly  re- 
fused." Another  question  raised  by  counsel 
for  defendant  in  error,  wtiich  also  has  a 
l>earlng  upon  the  question  last  under  discus- 
sion. Is  tliat  tbe  application  was  not  admis- 
sible In  evidence,  for  the  reason  that  a  cor- 
rect copy  of  tbe  application  was  not  attached 
to  tbe  policy,  and  therefore  under  the  last 
proviso  of  the  statute  heretofore  referred  to, 
should  not  have  been  received  in  evidence. 
A  statute  couched  in  the  same  language 
was  construed  by  the  Supreme  Judicial 
Court  of  Massachusetts  in  Holden  v.  Pru- 
dential Life  Ins.  Co.  of  America,  191  Mass. 
153,  77  N.  E.  309.  In  that  case,  as  in  this, 
tbe  pollc}''  contained  no  reference  to  tlie  ap- 
plication of  the  insured  as  a  part  of  the  poli- 
cy or  as  ha%-ing  any  bearing  thereon.  Deliv- 
ering the  opinion  of  the  court,  Mr.  Chief 
Justice  Knowlton  says:  "The  plaintiff 
brought  suit  upon  a  policy  of  life  Insurance 
issned  to  her  Intestate,  and  the  defetifiant 
answered  that  the  policy  was  procured  by 
fraud  practiced  upon  the  company  In  regard 
to  the  risk.  It  Is  elementary  law  that  this, 
if  proved,  would  t>e  a  good  defense.  Proof 
might  be  made  by  showing  material  false 
and  fraudulent  representations,  whether  or- 
al or  in  writing,  and  reliance  upon  them  as 
an  inducement  to  the  issuing  of  the  policy. 
The  defendant  offered  In  evidence  a  written 
application  of  the  plaintiff's  Intestate  for  In- 
surance, containing  representations  alleged 
to  be  fraudulent  There  is  no  doubt  of  its 
competency  on  this  issue,  unless  the  statute 
prevents  the  use  of  it  The  statute  relied 
on  by  the  plaintiff  is  as  follows:  'Every 
policy  which  contains  a  reference  to  tbe  ap- 
plication of  the  insured,  either  as  a  part  of 
the  policy  or  as  having  any  bearing  tliereon, 
must  have  attached  thereto  a  correct  copy 
of  the  application,  and  unlef^s  so  attached 
the  same  shall  not  be  cons^Idered  a  part  of 
the  policy  or  received  in  evidence.  »  •  * 
The  iJollcy  in  this  case  has  no  reference  to 
any  application  of  the  Insured,  either  oral 
or  written.  The  policy  and  this  application 
are  therefore  not  within  the  terms  of  the 
statute.     Ihe    object    of    llie    siatuto    is    to 
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prevent  companlee  from  boldlng  insured  per- 
sons bound  by  a  contract  In  writing  of  which 
they  have  no  copy.  While  the  language  of 
the  statute  is  broad  enough  to  prevent  the 
use  of  an  application  to  prove  fraud,  when 
the  policy  refers  to  an  application  and  it  is 
not  attached  to  the  policy,  there  Is  no  reason 
for  extending  the  statute  by  construction, 
80  as  to  make  it  prevent  the  proof  of  fraud 
by  an  application,  when  the  policy  contains 
no  reference  to  an  application.  It  is  not  the 
I)oIicy  of  the  law  to  create  unnecessary  ob- 
stacles to  the  proof  of  fraud.  It  tias  recent- 
ly been  decided  that  a  provision  in  a  policy 
of  Insurance,  making  It  incontestable  for 
fraud  from  its  inception,  is  void  as  against 
public  policy.  Reagan  v.  Union  Mutual  Ufe 
Insurance  Co.,  189  Mass.  655,  76  N.  B.  217 
[2  L.  R.  A.  (N.  8.)  821,  109  Am.  St  Rep. 
669,  4  Ann.  Gas.  362].  We  are  of  opin- 
ion that  tills  statute  does  not  prevent  the 
proof  of  fraud  by  the  introduction  of  an  ap- 
plication in  writing  in  cases  where  no  appli- 
cation is  referred  to  In  the  policy." 

[9]  As  the  reasoning  of  the  Massachusetts 
court  is  satisfactory,  we  apply  it  in  constru- 
ing our  statute  and  hold  that  part  of  sec- 
tion 3784,  Comp.  Laws  1909,  which  provides: 
"In  any  claim  arising  under  a  policy  which 
has  been  issued  in  this  state  by  any  life  in- 
surance comi)any,  without  previous  medical 
examination  or  without  the  knowledge  and 
consent  of  the  insured,  or  in  case  said  insur- 
ed is  a  minor,  without  the  consent  of  the 
parent,  guardian,  or  other  person  having 
legal  custody  of  said  minor,  the  statements 
made  in  the  application  shall,  in  the  absence 
of  fraud,  be  deemed  representations  and  not 
warranties:  Provided,  however,  that  the 
company  shall  not  be  debarred  from  proving 
as  a  defense  to  such  claim  that  said  state- 
ments are  willfully  false,  fraudulent  or  mis- 
leading, and,  provided,  further,  tliat  every 
policy  which  contains  a  reference  to  the  ap- 
plication of  the  Insured,  either  as  a  part  of 
the  policy  or  as  liavlng  any  bearing  thereon 
must  have  attached  thereto  a  correct  copy  of 
the  application,  and  unless  so  attached  the 
same  shall  not  I>e  considered  a  part  of  the 
policy  or  received  in  evidence" — does  not 
prevent  proof  that  statements  made  in  the 
application  are  willfully  false,  fraudulent, 
or  misleading  by  the  introduction  of  the  ap- 
plication in  cases  where  the  policy  contains 
no  reference  thereto  either  as  a  part  of  the 
policy  or  as  having  any  bearing  thereon. 

[10]  It  is  further  contended  that  l)ecause 
some  of  the  statements  contained  in  the  ap- 
plication were  also  Indorsed  upon  the  policy, 
which  contains  a  further  provision  that  the 
policy  is  Issued  in  consideration  of  such 
statements,  each  of  which  the  Insured,  by 
accepting  the  policy,  warrants  to  be  full, 
true,  and  complete,  such  statements  must  be 
construed  to  be  warranties,  and  not  repre- 
sentations. We  do  not  believe  this  conten- 
tion can  be  sustained.     This  would  afford 


the  insurer  an  easy  method  to  accomplish  in- 
directly what  the  law  will  not  permit  it  to 
do  directly.  It  has  often  been  attempted 
without  snccees  to  evade  the  effect  of  such 
statutes  by  similar  means,  usually  by  stipu- 
lations In  the  poUcy  to  the  effect  that  all  the 
statements  and  declarations  of  the  appli- 
cant shall  be  considered  material,  notwith- 
standing the  provisions  of  any  statute  to  the 
contrary.  The  question  as  to  the  validity 
and  effect  of  such  stipulations  was  raised 
in  the  early  case  of  White  v.  Connecticut 
Mut  life  Ins.  Co.,  29  Fed.  Cas.  1011,  where 
it  was  held  that.  If  the  provisions  of  the 
policy  are  in  conflict  with  the  statute,  the 
latter  controls,  and  that  no  waiver  of  the 
benefits  of  the  act  could  arise  by  implication. 
In  Hermany  v.  Fidelity  Mut  Life  Ass'n, 
supra,  the  statute  was  held  to  be  of  binding 
effect,  though  the  application  expressly  pro- 
vided that  every  statement  therein  should  be 
material,  notwithstanding  any  law  to  the 
contrary.  In  Fidelity  Mut  Life  Ass'n  v. 
Miller,  supra,  involving  the  construction  of 
the  Maryland  statute,  the  court  held  tliat 
the  company  could  not  contract  with  the  in- 
sured tliat  matters  ordinarily  regarded  as 
immaterial  should  be  construed  as  material 
111]  In  Keatley  v.  Insurance  Co.,  187  Pa. 
197,  40  Atl.  808,  where  it  was  attempted  to 
evade  the  provisions  of  the  Pennsylvania 
act  by  reciting  in  the  policy  that  the  con- 
tract should  be  construed  by  the  laws  of 
Connecticut,  the  court  held  that  such  an 
agreement  was  against  public  policy,  and 
that  the  contract  must  be  governed  by  the 
Pennsylvania  act  This  doctrine  was  ap- 
proved in  McCIaln  v.  Provident  Savings  Life 
Assurance  Society,  110  Fed.  80, 49  C.  C.  A.  31. 
In  Dolan  v.  Mutual  Reserve  Fund  Life  Ass'n, 
173  Mass.  197,  53  N.  E.  398,  the  court  held 
that  where  parties  are  contracting  within 
the  commonwealth  in  regard  to  a  matter 
which  without  their  contract  would  plainly 
be  governed  by  the  laws  of  the  state,  enact- 
ed on  grounds  of  public  policy,  it  Is  at  least 
doubtful  whether  they  can  be  permitted  to 
nullify  those  laws  by  a  stipulation  tliat  the 
contract  shall  be  governed  by  the  laws  of  an- 
other state.  To  the  same  effect  are  Insur- 
ance Co.  V.  Sickles,  23  Ohio  Cir.  Ct  R.  594; 
FideUty  Mut  Life  Ass'n  v.  Jeffords,  107  Fed. 
402,  46  C.  C.  A.  377,  53  L.  R.  A.  193,  and 
Fletcher  v.  New  York  Ufe  Ins.  Co.  (C.  C.)  13 
Fed.  526.  In  Equitable  Life  Assurance  Soc. 
v.  Clements,  supra,  affirming  Wall  v.  Equi- 
table Life  Assur.  Soc  (C.  C.)  32  Fed.  273,  it 
was  held  that  where  the  insured  was  a  resi- 
dent of  Missouri,  and  the  application  for  the 
policy  was  signed  there,  the  policy  being  deliv- 
ered and  the  premiums  paid  in  Missouri,  the 
policy  is  a  Missouri  contract  and  governed 
by  the  laws  of  that  state,  though  the  insurer 
was  a  New  Tork  corporation  doing  business 
in  Missouri,  and  the  policies  were  executed 
in  New  York.  To  the  same  effect  are  Lovell 
T.  Alliance  Idfe  Ins.  Co.,  15  Fed.  Caa.  1000, 
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and  Fidelity  Mut  Life  Asa'n  v.  Jeffords,  107 
Fed.  402,  46  a  C.  A.  877,  53  L.  E.  A.  103. 

Finding  no  reversible  error  in  the  record, 
the  judgment  of  the  court  below  la  affirmed. 
All  the  Justices  concur. 

OWEN  ▼.  UNITED  STATICS  8UKBTY  CO. 

(Supreme  Court  of  Oklahoma.     Feb.  4,  1013. 

Rebearicg  Denied  May  6,  1013.) 

(Byllalvt  ly  the  Court.) 

1.  Pleadirq  (i  201*)— Proof  or  Exkcution 

— NeCESSITT— Put  A  DING. 

Where  an  action  is  founded  on  a  written 
instrument,  and  the  petition  sets  forth  the 
same  in  full,  an  answer  not  rerified  does  not 
put  in  issue  the  execution  of  such  written  in- 
strument, and  there  is  no  necessity  for  proring 
the  same  on  the  trial. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Out.  Dig.  {§  864,  865,  866%-879;  Dec.  Dig. 
i  201.*] 

2.  INSTJRANCB     (H     266^     267*)  —  Vaudot — 
Bbeacu. 

A  misrepresentation  renders  the  policy 
void  on  the  ground  of  fraud,  whilst  noncom- 
pliance with  a  warranty  operates  as  an  express 
breach  of  the  contract 

(Ed.  I.ote.— For  other  cases,  see  Insurance, 
«Viit.  Dig.  if  540,  540,  567;  Dec.  Dig.  U  258, 
267.*] 

3.  Fbaud  (I  58*)— Procubembnt  of  Contbact 
-Quantum  on  1'iioof. 

In  this  jurisdiction,  where  fraud  is  alleged 
in  the  procuring  of  a  written  instrument,  the 
proof  must  sustain  the  allegations  by  a  pre- 
ponderance of  the  evidence  so  great  as  to  over- 
come all  opposing  evidence  and  repel  all  oppos- 
ing presumptions  of  good  faith. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  g§  55-50;    Dec.  Dig.  i  58.*] 

4.  iNStTBANCE    (|    646*)— FBAUD    Ilf    PbOOTJBB- 

MENT— BUBDEN    OF    pBOOF. 

Under  section  3781,  Comp.  Laws  1909,  the 
burden  of  proof  to  establish  the  materiality  of 
a  misrepresentation  or  concealment,  as  well  as 
the  fraudulent  intent  of  the  insured,  is_  upon 
the  insurance  company,  and  the  burden  is  not 
shifted  where  it  is  shown  that  the  insured  made 
an  untrue  answer  concerning  other  insurance, 
for,  if  there  be  a  presumption  that  his  failure 
to  mention  it  was  intentional,  this  is  met  by 
the  presumption  that  a  man  does  not  make  a 
fraudulent  misstatement,  and  the  question  is 
therefore  for  the  jury,  upon  all  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  S|  1555,  1645-1668;  Dec  Dig.  { 
646.*] 

Error  from  District  Conrt,  Oklahoma 
County;  Geo.  W.  Clark,  Judge. 

Action  by  Lnla  Owen  against  the  United 
States  Surety  Company,  a  corporation. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Reversed  and  remanded  for  new 
trial 

F.  E.  Riddle,  of  Chickasha,  for  plaintiff  In 
error.  Shartel,  Keaton  ft  Wells,  of  Oklaho- 
ma City,  for  defendant  in  error. 

KANE,  J.  In  the  trial  court  it  was  agreed 
by  counsel  that  the  issues  In  the  above-en- 
titlf^d  cause  were  practically  the  same  as 
in  Continental  Casualty  Co.  t.  Lula  Owen, 
131  I'ac.  1084,  just  handed  down.  In  this 
court  the  action  of  the  trial  court  in  Uirect- 
iag  a  verdict  In  favor  of  the  defendant  rais- 


es a  few  additional  questions  of  law,  which 
were  not  involved  in  the  case  of  Continental 
Casualty  Co.  t.  Lula  Owen,  and  It  will  be 
such  queetions  only  that  will  be  noticed 
herein.  The  additional  contentions  may  be 
stated  as  follows:  (1)  As  the  original  policy 
of  insurance  was  only  attached  to  plaintiff's 
petition  as  an  exhibit,  the  court  could  not 
consider  the  provisions  contained  in  the 
schedule  of  warranties  thereof,  unless  said 
policy  had  been  Introduced  in  evidence,  and, 
as  this  was  not  done  for  the  purpose  of 
showing  the  provisions  of  the  schedule  of 
warranties,  the  court  should  not  have  con- 
sidered such  warranties  and  taken  the  case 
from  the  Jury  upon  the  ground  that  the 
evidence  showed  a  breach  thereof.  (2)  The 
defendant's  evidence  did  not  show  that  Ed- 
ward G.  Owen  had  other  accident  insurance 
at  the  time  of  the  execution  and  delivery  of 
the  policy  sued  on  herein,  and  therefore  there 
was  a  failure  to  show  a  breach  of  clause 
10  of  the  schedule  of  warranties  indorsed 
on  the  policy  sued  on  to  the  effect  that  the 
insured  had  no  accident  insurance  and  no 
health  insurance,  except  |5,000  accident  in 
the  Continental  Casualty  Company. 

[1]  The  first  contention  is  not  well  taken. 
The  original  policy  was  attached  to  plaintiff's 
petition,  marked  Exhibit  A.  Defendant's  an- 
swer admitted  the  execution  and  delivery  of 
the  policy,  and  alleged  that  It  was  not  liable 
to  plaintiff  in  any  sum  thereon,  for  the 
reason  that  the  insured  made  certain  false 
representations  of  material  facts  to  defend- 
ant for  the  purpose  of  procuring  the  Issu- 
ance of  said  policy.  The  answer  was  not 
rerifled,  and  plaintiff  filed  an  unverified  re- 
ply, wherein  she  denied  that  Insured  made 
any  false  or  fraudulent  representations  In 
regard  to  the  amount  of  his  Insurance  or  of 
any  application  for  Insurance  or  as  to  the 
condition  of  his  health,  but  did  not  deny  the 
written  statements  set  up  in  defendant's  an- 
swer, which  it  was  alleged  were  contained 
in  the  poUcy  itself.  Section  5648,  Comp. 
Laws  1000,  provides:  "In  all  actions,  al- 
legations of  the  execution  of  written  instru- 
ments and  indorsements  thereon  of  the  ex- 
istence of  a  corporation  or  partnership,  or 
of  any  appointment  of  authority,  or  the  cor- 
rectness of  any  account  duly  verified  by  the 
affidavit  of  the  party,  his  agent  or  attorney, 
shall  be  taken  as  true  unless  the  denial  of 
the  same  be  verified  by  the  affidavit  of  the 
party,  his  agent  or  attorney." 

In  Mo.  River,  Ft  Scott  &  O.  R.  Co.  ▼. 
Wilson,  10  Kan.  87  (star  page  105),  it  was 
held:  "Where  an  action  is  founded  on  a 
written  instrument,  and  the  petition  sets 
forth  the  same  in  full,  an  answer  not  veri- 
fied does  not  put  in  issue  the  execution  of 
such  written  instrument,  and  there  is  no  ne- 
cessity for  proving  the  same  on  the  trial." 
other  Kausas  cases  to  the  same  effect  are 
Reed  v.  .4ruold,  10  Kan.  85  (star  page  102); 
Walker  v.  Fleming,  37  Kan.  171,  14  Pac.  470 ; 
Board   of   Education   v.   Shaw,   15  Kan.   35 
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(star  page  33).  There  are  several  Oklahoma 
cases  which  follow  the  decisions  of  Kahaaa; 
from  which  state  we  borrowed  the  statute; 
the  latest  ones,  where  all  the  authorities  are 
dted  being  Long  v.  Shepherd,  130  Pac.  131, 
and  Tate  v.  Stone,  130  Pac.  206,  both  hand- 
ed down  at  the  December,  1912,  term. 

[2]  The  second  contention  must  be  sus- 
tained. The  evidence  offered  tending  to  show 
a  breach  of  the  warranties  was  as  follows: 
"Judge  Keaton:  Before  we  read  any  more 
depositions,  I  believe  we  will  offer  this  oth- 
er insurance  policy.  We  now  offer  In  evi- 
dence, just  for  the  purpose  of  showing  the 
date  of  Issuance  and  the  amount  and  kind 
of  policy,  the  Jfaryland  Casualty  Company 
of  Baltimore,  Md.,  accident  policy.  In  the 
principal  sum  of  .$5,000  In  the  event  of  death 
caused  by  accidental  injuries.  Issued  October 
10,  1910;  Issued  to  Edward  G.  Owen.  Mr. 
Kiddle:  Plaintiff  objects  to  it  as  Incompe- 
tent, irrelevant,  and  Immaterial  to  the  Is- 
sues In  this  case.  By  the  Court:  Overruled. 
Mr.  Riddle:  Exceptions.  By  the  Court: 
There  ts  no  question  raised  as  to  the  fact 
of  the  policy  having  been  Issued?  Mr.  Rid- 
dle: No,  sir;   no  question  about  that." 

As  held 'in  Continental  Casualty  Co.  v.  Lula 
Owen,  supra,  the  materiality  of  representa- 
tions made  by  the  insured  In  his  application 
for  insurance  is  a  question  for  the  jury. 
In  Pelican  v.  Mutual  Life  Ins.  Co.,  44.  Mont 
277,  119  Pac.  77$,  it  was  held:  "Where  in- 
sured represented  that  he  had  not  suffered 
a  surgical  operation  prior  to  making  his  ap- 
plication, and  there  was  no  controversy  in 
the  evidence  that  he  had  sustained  an  as- 
piration of  his  chest  prior  to  that  time,  the 
court  should  have  instructed,  as  a  matter  of 
law,  that  such  treatment  was  a  surgical 
operation  and  left  it  to  the  Jury  to  deter- 
mine insured's  good  faith."  Moreover,  the 
evidence  was  not  such  that  all  reasonable 
men  would  say  that  the  Insured  had  no  ac- 
cident insurance  and  no  health  Insurance 
except  that  stated  in  clause  10.  A  misrep- 
resentation renders  the  policy  void  on  the 
ground  of  fraud,  whilst  noncompliance  with 
a  warranty  operates  as  an  express  breach  of 
the  contract. 

fS]  In  this  jurisdiction,  where  fraud  is  al- 
leged in  the  procuring  of  a  written  instru- 
ment, the  proof  must  sustain  the  allegations 
by  a  preponderance  of  the  evidence  so  great 
as  to  overcome  all  oppasing  evidence  and 
repel  all  'opposing  presumptions  of  good  faith. 
Moore  V.  Adams  et  al..  26  Okl.  48, 108  Pac.  302. 

[4]  The  policy  stled  upon  was  dated  Octo- 
ber 18,  1910,  or  eight  days  subsequent  to  the 
policy  in  the  Maryland  Casualty  Company 
referred  to  In  the  agreement  of  counsel. 
Even  if  we  accord  to  the  word  "issued"  the 
broad  meaning  contended,  we  would  not  be 
justided  In  saying  that  the  evidence  conclu- 
sively shows  that  the  Insured  had  insurance 
other  than  that  set  out  in  his  statement  at 
the  time  the  iK>Ucy  sued  on  was  Lssued.'  Dis- 
cussing a  similar  propusiliou  lu  I'enu  Mutual 
Ijlfe  Ins.  Co.  T^  Heclmulcs'  Savines  Bank  & 


Trust  Co.,  72  Fed.  413,  19  C.  C.  A.  286,  38 
L;  R.  A.  33,  70,  Judge  Taft  says:  "It  is 
urged  for  the  defendant,  however,  that,  be- 
cause it  was  admitted  that  Schardt  made  an 
untrue  answer  concerning  his  other  Insur- 
ance, the  presumption  was  that  bis  failure 
to  mention  it  was  Intentional,  and  that  the 
court  should  have  so  Instructed  the  jury. 
Had  the  defendant  requested  such  a  charge, 
the  question  w^ould  then  have  been  presented 
for  decision.  But,  Instead  of  requesting  such 
an  Instruction,  defendant  framed  a  single 
charge,  which '  instructed  the  jury  that  they 
should  presume,  not  only  that  the  failure  to 
mention  .the  fact  was  Intentional,  but  also 
that  it  was  material.  This  was  erroneous, 
and  the  cotjrt  rightly  refused  to  give  it.  But 
we  do  not  think  that  the  defendant  was  en- 
titled to  the  instruction  that  the  aduiis.^ion 
that  Schardt  had  a  policy  in  the  Now  York 
Life  Insurance  Company,  and  failed  to  meu- 
tion  it,  raised  the  presumption  that  his  ouiis- 
eion  was  Intentional,  or,  what  Is  the  same 
thing,  that  it  was  fraudulent.  There  is  a 
natural,  and  perhapa  a  legal,  presumption 
of  the  continuance  of  a  state  of  knowledge 
as  of  the  state  of  sanity  or  marriage,  and. 
it  being- admitted  Schardt  once  knew  that 
he  had  taken  this  policy  for  $5,000,  that  he 
continued  to  know,  and  so  remembered  that 
be  had  the  policy  when  be  answered  the 
question  as  to  other  Insurance.  But  the  pre- 
sumption Is  not  conclusive.  Men  do  forget 
entirely  a  fact  previously  known  to  them, 
and  they  do  forget  it  temporarily,  so  that 
th^  nay  make  an  untrue  statement  Inad- 
vertently about  It,  though  recently  known 
to  them.  The  possibility  or  probability  of 
their  doing  so  depends  on  the  character  of 
the  fact  in  question,  and  all  the  circumstanc- 
es under  which  the  misstatement  concerning 
it  Is  made.  There  is  also  a  presumption 
that  a  man  does  not  make  a  fraudulent  mis- 
statement, but  men  frequently  do,  neverthe- 
less, make  such  statements ;  and  the  question 
whether  the  presumption  is  overcome  de- 
pends on  the  evidential  weight  to  be  given 
to  All  the  circumstances,  Including  pos.sible 
motive,  together  with  the  positive  evidence 
of  witnesses.  The  two  presumptions  lu  this 
case  covered  the  same  ground  and  were  con- 
flicting. Neither  was  conclusive,  alkd  It  was 
for  the  jury  to  determine  from  all  the  dr- 
cnmatances"  what  the' truth  was.  It  would 
seem  proper  that  an  Instruction  referring 
to  one  of  these  ptresumptlons  should  also  re- 
fer to  the  other,  and  ehould  point  out  the 
duty  of  the  jury  to  weigh  the  facts  and  cir- 
cumstances In  the  light  of  both." 

The  statement  attributed  to  the  insured, 
which  it  is  alleged  was  false,  was  made 
eight  or  ten  days  subsequent  to  the  issuance 
of  the  policy  by  the  Maryland  Casilalty  Com- 
pany. To  merely  show  the  issuance  of  that 
policy  does  not  to  our  mind  sustain  the 
charge  df  ■  ftand  by  such  a  preponderance 
of  the  evidence  as  to  overcome  all  opposing 
e%'ldence  and  repel  the  opposing  evidence  of 
good  faith  on  the  part  of  the  assured. 
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The  judgment  of  the  court  below  Is  ac- 
cordiugly  reversed,  and  the  oause  remanded 
for  a  new  trial.    All  the  Justices  concur. 


RAGAN  T.  CITIZENS'   STATE  BANK  OF 

FOKAKER  et  al. 
(Supreme  Court  of  Oklahoma.    April  29,  1918.) 

(Syllabu*  by  the  Court.) 

1.  Pbopertt  (S  9*)— Ownkesuip  of  Pbopbbtt 
—Possession. 

Possessrion  of  personal  property,  If  unex- 
plained, is  prima  facie  erldence  of  ownerihip 
in  tlM  poMeasor. 

[Ed.  Note.— For  other  cases,  see  Property, 
Dec.  Dig.  19;*  Evidence,  Cent.  Dig.  |  2457.] 

2.  EVIDBNO*   (I    273*)  —  OWNEESHIP   OF    PBE- 
SONALTY. 

Acts  and  declarations  of  the  possessor  of 
personal  property  concerning  the  same  are  ad- 
missible in  evidence  to  determine  the  nature  of 
such  possession,  although  not  made  in  the  pres- 
ence of  the  one  claiming  ownership  In  the  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  110&-H20;    Dec.  Dig.  |  273.*] 

Brror  from  Osage  County  Oonrt;  O.  T. 
Bennett,  Judge. 

Action  by  D.  M.  Ragan  against  the  Citi- 
zens' State  Bank  of  Foraker  and  6.  R.  Mad- 
dox.  Jndgmenl  for  defendants,  and  plain- 
tiff brings  error.    Afllrmed. 

Grlnstead,  Mason  &  Scott,  of  Pawhuska. 
for  plalntltr  in  error.  Joseph  D.  Mitchell  and 
H.  P.  White,  both  of  Pawhuska,  for  defend- 
ant In  error  Citizens'  State  Bank. 

WILLIAMS,  J.  The  plaintiff  In  error,  D. 
M.  Ragan,  as  plalntlfl,  sued  the  defendants  in 
error.  Citizens'  State  Bank  of  Foraker,  and 
O.  R.  Maddox  as  defendants.  In  replevin  to 
recover  possession  of  fbnr  horses,  two  of 
which  were  called  roan&  The  defendant 
bank  with  its  codefendant,  O.  R.  Maddox,  as 
constable,  claimed  said  horses  by  virtue  of  a 
mortgage  to  the  said  bank  by  B.  Li  Ragan, 
the  son  of  the  plaintiff.  By  answer  they  put 
In  Issue  (1)  the  plaintiff's  ownership  of  said 
horses;  and  (2)  farther  pleaded  estoppel 
against  said  plaintiff. 

Over  the  objection  of  the  plaintiff,  at  the 
instance  of  the  defendant,  one  W.  C.  Beaton 
testified  as  follows:  "Q.  Were  yon  aoqaalnt- 
ed  with  B.  U  Ragan  in  his  lifetime?  A.  I 
was.  Q.  I  win  ask  yon  whetiier  or  not  yon 
know  two  certain  roan  ponies  specified  in  a 
chattel  mortgage  given  by  B.  In.  Ragan  to  the 
Citizens'  State  Bank  of  Foraker,  Okl.,  under 
date  of  the  27tb  day  of  January,  19107  A.  I 
do.  Q.  State  whether  or  not  if  you  ever  had 
any  conversation  with  B.  I*  Ragan  with  ref- 
erence to  the  ownership  of  such  property. 
(Objection;  overruled;  exception.)  A.  I  did. 
Q.  State  what  such  conversation  was.  (Ob- 
jection; overruled;  exception.)  A.  B.  L. 
Ragan  stated  to  me  that  he  was  the  sole 
owner  of  the  butcher  shop,  ice  wagon,  and 
two  roan  ponies  spetlfled  In  said  mortgage." 
Under  the  issue  of  ostoppe!  the  declarations 


of  the  said  B.  Lu  Ragan,  out  of  the  presence 
of  his  father,  D.  If.  Rb«bjb;  were  clearly  lnftd< 
misslble,  unless  shown  to  have  thereafter 
.been  brought  to  his  knowledge.  First  Na- 
tional Bank  v.  Klssare,  22  Okl.  646,  98  Pac. 
433,  182  Am.  St.  Rep.  644;  Holt  v.  Holt,  23 
OkL  639,  102  Pac  187. 

[1,  2]  As  to  the  Issue  of  ownership,  there 
was  evidence  tending  to  prove  that  Oscar  I>. 
Graham  negotiated  a  trade  between  U.  L. 
Ragan  and  W.  C.  Brooks^  by  which  the  said 
B.  L.  Ragan  received  the  two  roan  ponies, 
the  said  iB^oflfea  taking  therefor  a  gray 
mare.  The  evidence  of  Heaton  seems  to  be 
competent  on  this  Issue  as  a  part  of  the  res 
gestfe.  A  mere  declaration,  when  a  part  of 
the  act  of  possession,  Is  evidence ;  In  other 
words,  a  part  of  the  res  gestte.  Possession 
of  personal  property.  If  unexplained.  Is  prima 
facie  evidence  of  ownership  in  the  possessor ; 
but,  as  It  is  consistent  with  ownership  In  an- 
other, it  Is  not  conclusive.  Whether  the 
person  in  possession  is  the  owner  depends  not 
upon  the  mere  fact  that  he  is  in  possession, 
but  upon  the  nature  and  character  of  that 
possession.  These  are  evinced  by  his  con- 
duct with  regard  to  It  The  nature  of  such 
conduct  Is  indicated  by  the  declarations  ac- 
companying it  Such  declarations  are  not 
received  as  declarations  of  third  parties  to 
prove  the  truth  of  what  is  asserted,  but  as 
being  of  themselves  acts  or  things  done  by 
them,  and  which  explain  or  characterize  the 
acts  which  they  accompany,  and  show  their 
true  character.  Iiockwood  Bros.  v.  Frisco 
Lumber  Co.,  22  Okl.  31,  97  Paa  662;  Avery 
V.  demons,  18  Conn.  306,  '46  Am.  Dec.  323: 
Abbott  V.  Hutchlns,  14  Me.  390,  3J  Am.  Dec. 
69 ;  Darling  v.  Bryant  &  Walker,  17  Ala.  11, 
62  Am.  Dea  162;  Nelson  v.  Iverson,  17  Ala. 
21&  In  Avery  v.  Clemona,  supra,  it  is  said : 
"It  is  stated  In  the  motion  that  the  testimony 
we  are  considering  was  unaccompanied  with 
any  evidence  that  the  declarations  of  Sim- 
mons were  made  in  the  hearing  or  with  the 
knowledge  of  the  plaintiff,  or  that  said  acts 
were  authorised  or  assented  to  by  the  plain- 
tiff, unless  tills  might  be  inferred  from  tlie 
fact  that  he  lived  some  four  or  five  miles 
from  Simmons,  'Snd  had,  without  objection 
or  Interference;  permitted  Simmons  to  use 
and  occupy  the  property  since  the  plaintiff 
claimed  to  have  purchased  It  Proof  of  these 
dreumstances  was  admissible  to  show  that 
the  plaintiff  knew  of  the  conduct  of  Sim- 
mons In  relation  to  the  property  and  assent- 
ed to  it  We  cannot  on  this  motion  say  that 
those  circumstances  were  insufficient  for  that 
purpose;  It  was  the  province  of  the  jury  to 
determine  their  weight"  The  property  in 
the  Connecticut  case  was  a  wagon.  The  syl* ' 
labns  is  as  follows:  "Possession  of  personal' 
property  Is,  If  nnexplatned,  prima  facie  evt-  • 
dence  of  ownership  in  the  possessor.  Acta 
and  ileclaratlons  of  the  possessor  of  p^son- 
al  property,  concerning  the  same,  are  admis- 
sible in  evidence  to  determine  the  batvre'  of 
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such  possession,  althon^  not  made  in  Hie 
presence  of  tbe  one  claiming  ownership  In  the 
property."  It  Is  not  contended  that  the  case 
was  not  submitted  to  the  Jury  under  proper 
Instructions.  We  think  thafr  the  evidence 
presented  a  case  for  the  determination  of  the 
jury. 

The  Judgment  of  the  lower  court  is  affirm- 
ed.   All  the  Justices  concur. 


HOCKER  V.  JOHNSON  et  aL 
(Supreme  Court  of  Oklahoma.    April  29,  1913.) 

(Spliaiv*  hy  the  Court.) 

JUDOUENT    (5  495*)— JUBIBMOTION — PBEBUUP- 
TION. 

Under  the  laws  in  force  in  the  Indian  Ter- 
ritory prior  to  tbe  erection  of  tbe  state  when 
tbe  judgment  of  a  domestic  court  of  record 
comes  collaterally  into  question,  tbe  presump- 
tion tbat  tbe  court  had  jurisdiction  of  the  sub- 
ject-matter and  parties  ia  irrefra^^able  and  con- 
clusive, unless  want  of  jurisdiction  distinctly 
appears  on  tbe  face  of  tbe  record,  following 
Plummer  v.  M.  D.  Wella  &  Co.,  6  Ind.  T.  189, 
90  S.  W.  303. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  f§  649%.  933,  934;  Dec.  Dig.  { 
495.*] 

Error  from  District  Court,  McClaln  Coun- 
ty ;  K.  McMillan,  Judge. 

Action  by  L.  C.  Hocker  against  E.  B.  John- 
son and  John  Madden.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Revers- 
ed and  remanded. 

Rennle,  Hocker  &  Moore,  of  Purcell,  for 
plaintiff  In  error.  J.  F.  Sharp,  of  Oklahoma 
City,  and  J.  B.  Dudley,  of  Norman,  for  de- 
fendants In  error. 

WILLIAMS,  J.  The  plaintiff  In  error,  L. 
C.  Hocker,  as  plaintiff,  sued  the  defendants 
In  error,  E.  B.  Johnson  and  John  Madden, 
as  defendants.  In  a  replevin  action  to  recov- 
er possession  of  a  certain  house  which  had 
been  removed  by  the  said  defendants  from  a 
certain  tract  of  land  allotted  to  Arennle  Lew- 
is as  a  member  of  the  Choctaw  Tribe  of  In- 
dians. The  heirs  of  said  Lewis  conveyed 
said  land  to  L.  C.  Hocker.  In  1904  one  Lind- 
say brought  suit  against  E.  B.  Johnson  and 
those  claiming  lender  him  for  the  possession 
of  the  same.  By  agreement  Johnson  received 
tbe  rents  for  1904  and  was  to  occupy  said 
land  for  the  year  1905,  paying  as  rent  there- 
on $2.50  per  acre  for  all  of  the  land  that 
was  In  a  state  of  cultivation.  Johnson  held 
the  land  for  the  year  1905,  letting  the  same 
to  the  said  John  Madden  as  his  tenant  At 
the  end  of  his  said  term  Madden  refused  to 
vacate,  and  L.  O.  Hocker  instituted  an  eject- 
ment action  against  said  JohnsMi  and  his 
tenant.  Madden,  in  tbe  United  States  Court 
for  tbe  Southern  District  of  the  Indian  Ter- 
ritory, at  Purcell.  On  November  12,  1906, 
Judgment  was  rendered  for  tbe  possession  of 
the  same  against  the  said  E.  B.  Johnson; 
the  cause  having  been  dismissed  as  to  said 
Madden.    The  house  in  question  was  occupied 


I  daring  1906  by  Madden  holding  ander  John- 

I  son  and  in  1906  by  Lee  Dover  under  Mad- 

I  den.    Diurlng  1907  Lee  Dover  occupied  under 

contract  with  John  O.  Adams,  as  tenant  of 

L.  G.  Hocker. 

The  plaintiff  specially  pleaded  the  relation 
of  landlord  and  tenant  and  the  Judgment 
in  the  ejectment  action.  The  defendants  by 
answer  pleaded  that  the  Judgment  was  fraud- 
ulently obtained  in  that  Johnson  had  been 
informed  by  the  plaintiff  that  the  case  would 
be  dismissed,  and  for  that  reason  did  not 
appear.  To  this  answer  a  demurrer  having 
been  filed  was  overruled  and  then  a  reply 
filed.  The  case  was  tried  to  the  court  with- 
out a  Jury.  The  issues  were  found  in  favor 
of  the  defendant,  and  Judgment  rendered  ac- 
cordingly. 

The  Judgment  rendered  against  the  defend- 
ant E.  B.  Jolinson  recited  as  follows:  "On 
this  day  comes  the  plaintiff,  by  his  attorney, 
J.  W.  Hocker,  and  dismisses  the  same  as  to 
the  defendant  Jolin  Madden  and  annonnces 
ready  for  trial  as  to  the  defendant  E.  B. 
Johnson,  and  said  defendant  comes  not,  and 
the  court  finding  that  said  defendant  Ei.  B. 
Johnson  has  been  legally  served  with  sum- 
mons herein,  and  not  having  answered  here- 
in, and  having  been  called  three  times,  still 
comes  not  but  wholly  makes  default,  and  the 
plaintiff  Introduces  his  testimony  as  to  right 
of  possession  to  the  land  sued  for  and  waiv- 
ing damages,  the  court  finds  for  the  plaintiff 
that  he  Is  entitled  to  the  possession  of  the 
lands  in  controversy." 

The  controlling  question  in  this  case  Is  as 
to  whether  the  trial  court  erred  in  overruling 
plaintiff's  demurrer  to  the  answer  of  defend- 
ants. The  Judgment  upon  which  plaintiff  in 
error  relied  having  been  rendered  in  the 
United  States  Court  for  the  Indian  Territory 
under  the  laws  then  existing,  the  rights 
thereunder  were  not  affected  by  the  change 
in  the  form  of  government  Armstrong,  Byrd 
&  Co.  T.  Phillips,  28  Okl.  808,  115  Pac.  870; 
section  365,  Williams'  Anno.  Const,  and  cita- 
tions thereunder. 

Under  the  authority  of  Southern  Pine 
Lumber  Co.  et  al.  v.  Ward  et  al.,  16  OkL 
131,  85  Pac.  459,  this  Judgment  ia  sought  to 
be  attacked  in  this  manner  on  the  grround  of 
fraud  on  the  theory  that  the  plaintiff  in  error 
In  claiming  the  benefit  under  such  proceed- 
ing, the  validity  of  the  proceeding  under 
which  the  Judgment  was  rendered  may  tie 
inquired  Into.  Regardless  of  what  may  be 
the  rule  here  now,  that  was  not  the  case 
under  the  laws  in  force  under  which  tbe 
Judgment  was  rendered. 

In  Plummer  t.  Wells  &  Co.,  6  Ind.  T.  189, 
90  S.  W.  303,  the  Judgment  relied  om  was 
presented  to  Plummer,  administrator,  for 
allowance  as  a  claim  against  the  estate  of  his 
intestate.  Objection  was  made  to  its  allow- 
ance on  the  ground  that  the  Judgment  was 
rendered  without  any  service  either  having 
been  bad  upon  or  any  appearance  made  by 
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his  Intestate.  The  cause  was  referred  to  a 
probate  commissioner,  who  found  such  to  be 
the  facts  and  so  reported  to  the  court.  Judg- 
ment, however,  was  rendered  against  the  ad- 
ministrator on  the  ground  that,  the  Judgment 
having  been  rendered  by  a  court  of  record, 
service  and  jurisdiction  were  presumed,  and 
sudi  presumption  was  Irrefragable  and  con- 
clusive, unless  the  want  of  Jurisdiction  ap- 
pears In  the  face  of  the  record. 

Again,  where  the  party  relies  upon  the  ver- 
bal assurances  of  the  attorney  of  the  oppos- 
ing party  that  no  Judgment  would  be  taken, 
but  that  the  cause  would  be  dismissed,  and 
in  violation  of  this  verbal  agreement  Judg- 
ment is  taken  by  default,  It  is  a  serious  ques- 
tion as  to  whether  the  party  relying  upon 
such  verbal  assurances  Is  so  ^ee  from  laches 
as  to  be  able  to  show  such  diligence  as  is  re- 
quired to  avoid  the  Judgment.  Norman  v. 
Bums,  67  Ala.  248;  Ex  parte  Wallace,  60 
Ala.  267 ;  collier  and  Wife  v.  Falk,  66  Ala. 
223;  ColUer  v.  Parish,  147  Ala.  526,  41  South. 
772.  However  It  Is  not  essential  to  deter- 
mine that  question  here. 

The  Judgment  of  the  trial  court  is  reversed, 
and  the  cause  remanded,  with  instructions  to 
grant  a  new  trial  and  proceed  in  accordance 
with  this  opinion.    All  the  Justices  concur. 


RUMPH,  County  Treasurer,  ▼.  JOINES  et  al. 

(Supreme  Court  of  Oklahoma.    May  14,  1812. 
Rehearing  Denied  April  15,  1913.) 

(Byllabut  by  the  Court.) 

Corxxcnov  of  Taxes—Injunction. 

Reversed  and  remanded,  with  directions  to 
dismiss  the  bill  upon  the  authority  of  In  re 
Appeal  of  J.  W.  McNeal  from  the  Action  of 
the  State  Board  of  Equalization,  128  I'ac.  285, 
and  Ira  Williams,  as  Co.  Clerk  of  Garfield  Co., 
V.  Garfield  Exchange  Bank,  132  Pac.  — t.  hand- 
ed down  this  term. 

Williams,  J.,  dissenting. 

Error  from  District  Court,  Carter  County ; 
S.  H.  Russell,  Judge. 

Action  by  U.  S.  Joines  and  others  against 
D.  M.  Rumpb,  County  Treasurer.  Judgment 
for  plaintlfCs,  and  defendant  brings  error. 
Reversed  and  remanded,  with  directions  to 
dismiss. 

James  R.  Mathers  and  W.  R.  Bleakmore, 
both  of  Ardmore,  for  plaintiff  in  error. 
Cruce  ft  Potter,  of  Ardmore>  for  defendants 
In  error. 

KANE,  J.  This  was  a  suit  In  equity,  com- 
menced In  the  district  court  of  Carter  coun- 
ty by  the  defendant  in  error  and  29  oth- 
ers, as  plaintiffs,  against  the  plaintiff  In  er- 
ror, as  treasurer  of  said  county,  for  the 
pnrpose  of  enjoining  him  from  enforcing  the 
collection  of  taxes  assessed  and  levied  against 
the  property  of  the  plaintiffs  according  to 
an  alleged  unlawful  increase  in  the  assess- 
ed valnatlon  of  such  vtoperty  made  by  the 
State  Board  of  Equalisation.    The  petition 


alleges.  In  substance,  that  the  plaintiffs  are 
residents  and  owners  of  property,  real  and 
personal,  In  Carter  county;  that  they  ren- 
dered their  property  for  taxation  at  Its  ac- 
tual value,  estimated  from  what  It  would 
bring  at  a  fair  sale ;  that,  after  the  assess- 
ments had  been  made  and  equalized  by  the 
county  board  of  equalization,  the  list  of  as- 
sessments was  sent  to  the  State  Board  of 
Equalization;  that  the  total  valuation  of 
the  property  in  said  county  was  not  less  than 
the  fair  average  valuation  which  the  prop- 
erty of  said  county  bore  to  all  the  other 
property  in  the  state;  that  the  State  Board 
of  Ekiuallzatlon  Increased  the  valuation  of 
every  county  in  the  state,  claiming  that  the 
same  was  not  fixed  at  Its  fair  valuation, 
and  raised  the  valuation  in  Carter  county 
from  $10,886,443  to  $14,693,285,  an  increase 
in  said  county  of  about  45  per  cent,  over 
that  made  by  the  county  board;  that  the 
county  clerk  of  Carter  county,  upon  receiv- 
ing the  certificate  of  the  State  Board  of 
Equalization,  increased  the  valuation  of 
each  of  the  defendants  in  error  upon  the  real 
or  personal  property  or  both,  and  extended 
such  increase  upon  the  tax  rolls  against  their 
property;  that  such  taxes  and  assessments 
so  increased  were  by  plaintiff  in  error  ex- 
tended upon  his  books  as  treasurer  and  levied 
against  the  property  of  defendants  in  er- 
ror, and  as  such  are  a  Uen  and  Incumbrance 
upon  their  property;  that  the  action  of  the 
State  Equalization  Board  in  raising  the  as- 
sessed valuation  of  the  several  counties  of 
the  state,  including  Carter  county,  was  not 
for  the  purpose  of  equalizing  the  assessment 
of  the  several  counties,  but  for  the  purpose 
of  Increasing  the  assessment  in  order  to  cre- 
ate a  greater  revenue ;  and  that  such  action 
of  the  State  Equalization  Board  was  unlaw- 
ful and  void.  The  prayer  of  the  plaintiffs  is 
that  the  plaintiff  in  error  and  all  persons 
acting  by,  through,  or -under  him  be  perpet- 
ually enjoined  from  the  collection  of  the  tax- 
es levied  against  the  property  of  the  defend- 
ants in  error  according  to  such  increased 
valuation.  A  demurrer  to  the  i>etitlon  was 
overruled  by  the  court,  and,  the  defendant 
declining  to  plead  further,  a  peremptory  In- 
junction was  issued  in  accordance  with  the 
prayer  of  the  petition  to  reverse  which  this 
Iiroceedlng  in  error  was  commenced. 

It  is  apparent  that  the  qaestlons  herein 
Involved  are  Identical  in  principle  with  those 
decided  by  this  court  In  Re  Appeal  of  J.  W. 
McNeal  from  the  State  Board  of  Ekiuallza- 
tlon,  128  Pac.  285,  and  Ira  Williams,  as 
County  Clerk  of  Garfield  County,  v.  Garfield 

Exchange  Bank,  132  Pac. ,t  handed  down 

at  the  present  term. 

Upon  the  authority  of  those  cases,  the 
judgment  of  the  court  below  must  be  revers- 
ed, and  the  cause  remanded,  with  directions 
to  dismiss  the  bill.  All  the  Justices  concur, 
except  WILLIAMS,  J.,   who  dissents. 
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BHALLENBEROER  et  aL'  ▼.  BRADT. 

(Hapreme  Court  of  Uklaboma.     Feb.  18,  1013. 

Rehearing  Denied  May  13,  1913.) 

(Syllabu*  i'y  the  Court.) 
L  New  Tbiai-  (i  2*)  — Action  om   Aobseo 

StatemkiNt  of  J!''ACTS. 

A  court  has  tlie  right  to  grant  a  new  trial 
dnring  ttie  term  where  it  has  rendered  a  jvidg- 
ment  upon  an  agreed  Btatement  of  facts. 

IJiid.  iSote. — ^l<'or  other  cases,  see  New  Trial, 
Cleot  L>ig.  liji  4,  5;    Liec.  l>ig.  ^  2.'^] 

'it.    MaSIEB,  and    SEBVANT   (i   5*)  —  COUFENSA- 
nON— llELATION    OF  PaBTIES. 

A  contract  between  a  construction  com- 
pany and  B.  provided  that  the  cotupany  should 
eonatnict  a  building  according  to  plaas  and  spec- 
itications;  that  it  should  furnisii  ail  necessary 
machinery  and  tools ;  that  it  should  purchase 
material  for  the  building,  and  should  employ 
labor,  and  receive  as  compensation  6  per  cent, 
of  the  total  cost  of  all  labor  and  materials  fur- 
nished. The  twelfth  article  of  the  contract 
provided:  "That  the  contractor  shall  keep  a 
constant  supervision  of  said  work  to  the  end 
that  there  be  no  delay  by  reason  of  being  out 
of  material,  and  sball  see  that  there  is  no  de- 
lay by  reason  thereof,  and  shall  see  that  the 
labor  is  efficient  and  kept  at  work.  The  owner 
and  her  agent  may  continuously  inspect  the 
labor  and  material  for  that  purpose  and  re- 
quire the  discharge  of  any  laborer  that  is  in- 
competent or  inefficient,  and  shall  at  all  times 
have  free  access  to  inspect  all  the  invoices  for 
materials  and  all  the  orders  therefor,  and  the 
pay  roll  and  time  books  of  the  contractor." 
ileli,  that  a  foreman,  whose  duty  it  was  to 
"supervise  the  work  of  the  laborers  on  said 
building,  accelerate,  direct,  and  control  same, 
and  sec  that  the  same  is  performed  in  accord- 
ance with  the  plans  and  specifications,  and  to 
keep  the  time  of  the  laborers  on  said  building," 
was  engaged  in  duties  imposed  upon  the  com- 
pany by  the  contract,  and  was  not  a  laborer  for 
whose  compensation  B.  was  responsible  under 
the  contract. 

[Ed.  Note.T-For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  5 ;    Dec.  Dig.  §  5.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Tulsa  County; 
Lk  M.  Poe,  Judge. 

Submission  of  controversy  between  F.  K 
Shallenberger  and  J.  F.  Shallenberger,  do- 
ing business  as  the  Shallenberger  Construc- 
tion Company,  against  R.  C.  Brady.  Judg- 
ment for  defendant,  aod  plaintiffs  bring  er- 
ror.   Affirmed. 

Woodson  Norvell,  of  Tulsa,  and  \V.  O.  Mc- 
Nary,  of  Gbamberino,  N.  M.,  for  plaintiffs  In 
error.  Biddlson  &  Campbell,  of  Tulsa,  for 
defendant  in  error. 

ROSSER,  C.  This  was  a  proceeding  un- 
der section  6051,  Comp.  L.  1909,  by  which 
the  parties  submitted  a  controversy  to  the 
district  court  of  Tulsa  county.  The  facts 
agreed  upon  are  that  the  Sballenbergers  are 
engaged  in  business  as  a  copstructlou  com- 
pany, and  as  such  take  contracts  for  the 
building  of  houses;  that  as  such  company 
(hoy  entered  into  a  contract  with  the  defend- 
ant, R.  C.  ^rady,  to  buUd  for  her  a  certain 
building  in  the  city  of  Tulsa.  The  contract 
entered  Into  is  attached  to  the  agreed  state- 


ment of  facts.  This  contract  prorldes  that 
the  constraetion  company  -shall,  under  tiie 
directions' of  the  architect,  construct  a  cer- 
tain baiidiag  In  the  city  of  Tulsa,  according 
to  plans  and  speciflcaticms  prepared;  that 
the  company  shall  furolsh  all  neeessary  ma- 
chinery and  tools  and  do  everything  neces- 
sary to  cany  out  the  contract 

The  sixth .  attide  of  the  contract  is  as 
follows:  "The  contractor  shall  purchase  the 
material  for  said  biUlding  at  not  to  exceed 
the  lowest  price  at  wblcA  the  same  can  be 
purchased,  quality  or  equal  quality  being 
considered,  and  shall  employ  labor  at  not 
exceeding  the  standard  and  current  scale  of 
wages  in  Tulsa  at  .the  time,  and  shall  not 
purchase  material  for  such  construction  with- 
out conferring  with  the  .owu^  or  her  agent 
for  the  determination  of  the  price  and  quali- 
ty thereot  and  shall  not  pundiase  such 
material  at  a  price  in  excess  oit  tliat  at 
which  the  owner  can  purchase,  nor  shall  the 
contractor  employ  labor  that  is  inefficient  or 
at  a  price  in  excess  of  that  at  which  the 
owner  can  employ  equally  skilled  and  effi- 
cient labor." 

The  twelfth  article  of  the  contract  is  as 
follows:  "The  contractor  shall  keep  a  con- 
stant supervision  of  said  work,  to  the  end 
that  there  be  no  delay  by  reason  of  being  out 
of  material,  and  shall  see  that  there  is  no 
delay  by  reason  thereof,  and  shall  see  that 
the  labor  is  efficient  and  kept  at  work.  The 
owner  and  her  agent  may  continuously  In- 
spect the  labor  and  material  for  that  pur- 
pore  and  require  the  discharge  of  any  laborer 
that  is  incompetent  or  inefficient,  and  abaU  at 
all  times  have  free  access  and  inspection  of 
the  Invoices  of  material  and  of  the  orders 
therefor,  and  the  pay  roll  and  time  books  of 
the  contractor." 

Article  13  of  the  contract  is  as  follows: 
"The  owner  shall  pay  for  all  material  when 
due,  and  shall  pay  the  labor  weekly,  and  In 
addition  shall  pay  the  contractor  as  com- 
pensation to  him  for  the  fun  performance 
of  this  contract,  6  per  cent  of  the  total  cost 
of  all  labor  and  material  by  him  CurnlKbed. 
used  or  employed  in  the  performance  of  hi.s 
contract,  not  including  any  mac&inery  or 
tools,  and  said  payments  shall  be  paid  as 
follows:  Six  per  cent  of  the  weekly  pay  roll 
.for  labor  to  l>e  paid  on  the  first  of  each 
month  and  6  per  cent  of  the  coat  of  all 
labor  and  materials  used  in  the  construction 
of  building  when  bills  for  same  become  due." 

There  are  a  number  of  other  provisions  In 
the  contract,  but  they  are  not  material  to 
the  question  involved.  This  agreed  state- 
ment of  facts  contained  the  following  para- 
graph: ."The  plaintiff  has  employed  in  the 
construction  of  said  bililding  a  foreman 
whose  duty  .it  is  to  -supervise  the  work  of 
the  laborers  on  said  building,  accelerate,  di- 
rect, and  control  same,  and  see  that  the 
same  is 'performed  in  accordance  with  the 
plans  and  specifications,  and  to  ke^   the 
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time  of  the  laborers  on  said  building.  That 
tbe  said  foreman  hds  performed  ttie  said 
servicea  on  said  building  at  the  agreecl  com- 
peDBEtlon  between  himself  «nd  the  plaintiff 
at  $5  p«r  day,  so  that  the  amount  actually 
earned,  by  said  foreman,  at  said  rate,  is 
IS69^0  for  services  actually  performed  as 
herein  set  out.  That  the  defendant  refuses 
to  pay  said  foreman,  and  contends  and  claims 
that  she  Is  not  liable  therefor.  That  the 
duties  performed  are  duties  provided  for 
under  said  contract,  and  the  plaintiff  claims 
that  the  wages  of  said  foreman  h're  port  of 
the  total  cost  of  the  labor  furnished  by  him, 
and  that  the  services  performed  by  said  fore- 
man are  necessary  and  a  customary  part  of 
the  labor  on  said  structure." 

The  trial  court  rendered  a  jndgment  In 
favor  of  the  construction  comtwny  for  the 
amount  of  the  foreman's  wages.  The  de- 
fendant, Brady,  filled  a  motion  for  new  trial. 
The  company  moved  to  strike  the  motion  for 
new  trial  from  the  files  for  the  alleged  rea- 
son that  a  new  trial  cannot  be  granted  where 
a  Judgment  is  rendered  upon  an  agreed  state- 
ment. This  motion  was  overruled,  and  the 
action  of  the  court  In  overruling  it  la  as- 
signed as  error. 

[1]  The  company  takes  the  position  that 
the  court  had  no  right  to  set  aside  the  Judg- 
ment because  the  facts  were  agreed  upon. 
This  contention  is  without  merit  The  Judg- 
ment was  set  aside  at  the  same  term  at 
which  it  was  rendered.  A  court  has  con- 
trol of  its  proceedings  during  the  term  and 
may  set  aside  a  Judgment  upon  motion  or 
upon  Its  own  motion,  in  proper  cases,  at  any 
time  during  the  term.  When  a  court  sets 
aside  a  Judgment  during  the  term  at  which 
It  was  rendered,  the  only  question  upon  ap- 
peal is  whether  the  Judgment  should  have 
been  set  aside,  not  whether  the  court  had 
Jurisdiction  to  set  it  aside.  Of  course.  In 
order  for  a  party  to  take  advantage  of  the 
court's  refusal  to  set  aside  a  Judgment,  be 
must  have  complied  with  the  statute  with 
reference  to  motions  for  new  trials,  but  his 
failure  to  do  so  does  not  affect  the  Juris- 
diction of  the  court  to  act 

In  this  case  the  parties  agreed  on  a  state- 
ment of  facts  which  the  company  asserted 
entitled  it  to  recover,  and  which  the  de- 
fendant denied  entitled  It  to  the  relief  sought 
The  coort,  therefore,  acted  upon  it  exactly  as 
if  the  company  had  brought  an  action  In 
the  ordinary  way,  had  stated  in  its  petition 
the  same  tacta  contained  In  the  agreed 
statement,  and  Brady  had  demurred  to  the 
petition.  The  court  would  have  had  the 
right,  after  overruling  the  demurrer,  and 
«pon  further  consideration,  to  set  aside  the 
Jndgment  overruling  the  demurrer  and  to 
enter  a  Judgment  sustaining  it  It  would 
be  a  reproach  to  tlie  law  if  the  trial  court 
bad  no  power  to  correC:  a  manifest  eorror  at 
the  term  when  committed. 

The  main  question  In  this  case  involves 


simply  the  construction  of  the  contract  un- 
der which  the  company  was  employed.  The 
twelfth  article  •f  the  contract  seems  clearly 
to  require  the  contractor  to  perform  the 
same  duties  which  the  third  paragraph  of  the 
agreed  statement  shows  were  actually  per- 
formed by  the  foreman.  The  foreman  super- 
vised, directed,  and  controlled  the  laborers 
and  saw  that  the  labor  was  performed  In 
accordance  with  th^  ^edflcatlona  He  .also 
k^pt  the  time  of  the  laborers.  The  twelfth 
paragraph  of  the  contract  required  the  con- 
tractor to  keep  a  constant  supervision  of  the 
work  and  to'  see  that  the  labor  was  effldeut 
and  kept  at  ytoik,  and  contemplated  the 
keeping  of  time  books  by  the  contractor ;  and 
other  portions  of  the  contract  required  him 
to .  do  the  work  according  to  the  speciflca~ 
tions.  It  is  true  that  the  third  paragraph  of 
the  agreed  case  contains  the  statement  that 
plaintiffs  claim  the  wages  of  a  foreman  are 
part  of  the  total  cost  of  the  labor  furnished 
by  them,  and  that  the  services  performed  by 
the  foreman  are  a  necessary  and  a  customa- 
ry part  of  the  labor.  But  no  proof  that  it  Is 
customary  for  the  owner  to  pay  a  foreman 
in  such  cases  was  made,  and  that  fact  was 
not  agreed  to. 
The  judgment  should  be  aflSrmed. 

FEB  CURIAM.    Adopted  In  wholei. 


(S7  Okl.  42S) 

MISSOURI,  O.  A  Q.  RT.  00.  v.  SMITH. 

(Supreme  Court  of  Oklahoma.     Nov.  26,  1912. 

Rehearing  Denied  May  13,  1813.) 

(Syllaiut  ly  the  Court.) 
Appeai,  and  Evbbob  (S  564*)  —  Sebvice  of 

Case-Made— Review. 

Where  a  case-made  is  not  served  within 
the  three  days  allowed  by  statute  (section  6074- 
6075,  Comp.  Laws  1909),  and  no  order  is  made 
within  that  time  extending  the  time  for  service 
of  the  same,  a  purported  case-made  served  out 
of  time  is  a  nullity,  and  presents  as  such  nothing 
for  this  court  to  review. 

[EJd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  2501-2506,  2ua&-2559 ; 
Dec.  Dig.  I  664.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Muskogee  Coun- 
ty;   John  H.  King,  Jndge. 

Action  by  Oscar  L.  Smith  against  the  Mis-, 
sourl,  Oklahoma  &  Gulf  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Dismissed. 

E.  R.  Jones,  of  Muskogee,  for  plaintiff  In 
error.  W.  W.  Gresham,  of  Wagoner,  for  de- 
fendant in  error. 

BREWER,  O.  This  case  was  filed  in  the 
district  court  of  Muskogee  county,  Okl.,  on 
the  17th  day  of  November,  1909.  It  was 
tried  on  the  18th  day  of  September,  1910, 
resulting  In  a  verdict  for  the  defendant  In 
error,  who  was  plaintiff  below.  A.  motion  for 
new  trial  was  filed  September  16,  1810,  and 
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was  OTerrnled  on  October  Ist  thereafter,  and 
jodgment  entered  on  tliat  day. 

Tbe  record  fails  to  sbow  tbat  any  order 
was  made  extending  tbe  time  for  serrlng  a 
case-mad^  at  tbe  time  or  within  three  days 
after  the  time  tbe  motion  for  new  trial  was 
overruled.  It  is  true  that  on  November  18, 
1910,  an  order  was  made  which  purports  to 
be  a  further  eztention  of  time  and  a  similar 
order  was  again  made  December  30th,  pur- 
porting to  grant  a  further  extentlon  of  time, 
but  both  of  these  orders  were  made  without 
authority  of  law,  for  tbe  reason  that  the 
court  at  the  time  they  were  made  is  not 
shown  to  have  bad  any  power  to  make  them. 
Under  section  6074  and  6075,  Comp.  L. 
1909,  a  case-made  must  be  prepared  and 
served  upon  tbe  adverse  party  within  three 
days  of  the  date  of  the  judgment  in  tbe  case, 
unless  for  good  cause  shown  tbe  time  there- 
for is  extended  by  the  court  The  case- 
made  in  this  appeal  was  not  prepared  and 
sei-ved  within  three  days,  nor  does  the  rec- 
ord show  tbat  within  that  time  an  order 
was  made  extending  the  time,  and  as  this 
has  been  held  to  be  jurisdictional,  and  as 
the  only  errors  assigned  and  complained  of 
here  are  errors  occurring  at  the  trial,  we  are 
without  authority  to  examine  and  pass  up- 
on the  questions  raised.  Saxon  v.  Hardin, 
29  Okl.  17,  118  Pac.  264 ;  Lathlm  v.  Schlack, 
27  OkL  522,  112  Pac.  968;  Bettis  v.  CargHe 
et  al„  23  Okl.  301,  100  Pac.  436;  Wlllson  v. 
WiUson,  27  Okl.  419,  112  Paa  970;  Carr  v. 
Thompson,  27  Okl.  7,  110  Pac.  607;  First 
National  Bank  of  Shawnee  v.  Oklahoma  Na- 
tional Bank  of  Shawnee,  29  Okl.  411,  118 
Pac.  574. 

Therefore  for  the  reasons  given  this  case 
must  be  dlsniis-sed. 

PER  CURIAM.    Adopted  in  whole. 


TRAVIS  V.  WAKEN. 
(Supreme  Court  of  Oklahoma.    April  29,  1913.) 

(Syllaiut  6»  the  Court.) 
Appeal  and  Errob  ($  773*)  —  DiSMresAL  — 
Failure  to  File  BaiEra 

Same  as  in   Ijeavitt  et  al.  v.  Commercial 
National  Bank,  26  Okl.  164,  109  Pac.  71. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  IS  3104,  310S-3110;  Dec. 
Dig.  i  773.*] 

Error  from  District  Court,  Garlield  Coun- 
ty;  A.  L.  Zinser,  Judge  pro  tem. 

Action  between  Frank  C.  Travis  and  Sam 
P.  Wlaken.  ITrom  the  judgment,  Travis 
brings  error.    Dismissed. 

Sturgis  &  Manatt,  of  Enid,  for  plaintilT  in 
error.  H.  6.  McKeever,  of  Enid,  for  defend- 
ant in  error. 

WILLIAMS,  J.  On  May  24,  1911,  the  pe- 
tition in  error,  with  transcript  attached,  was 
filed  In  this  court.    On  the  same  date  tbe  de- 


fendant In  error  entered  appearance  and 
waived  issuance  of  summons.  On  December 
12,  1912,  the  cause  was  set  for  submission  on 
March  13,  1913.  No  brief  has  been  filed 
pursuant  to  the  requirement  of  rule  7. 

The  proceeding  In  error  lb  dismissed.    All 
tbe  Justices  concur. 


WILEY  T.  COBB  et  al 
(Supreme  Court  of  Oklahoma.    April  29,  1913.) 

(Syaabu*  by  the  Court.) 
Appeal  and  Ebhob  (S  327*)— Necks&abt  Pab- 

TIES. 

All  persons  who  are  parties  to  proceedings 
in  the  trial  court,  whose  interest  will  be  ad- 
versely affected  by  a  reversal  of  tbe  judgment, 
must  be  made  parties,  either  as  plaintiff  or  de- 
fendant in  error  in  this  court. 

[Ed.  Note. — For  other  cases,  gee  Appeal  and 
Error,  Cent.  Die.  M  1795,  1814-1820,  1822- 
1835;  Dec  Dig.  1  327.  ♦] 

Error  from  Superior  Court,  Muskogee 
County ;  Farrar  L.  McCain,  Judge. 

Action  by  Genevieve  Wiley,  by  Hattle  G. 
Wiley,  her  guardian,  against  Henry  C.  Cobb 
and  others.  Judgment  for  defendants,  and 
plaintlfF  brings  error.    Dismissed. 

Kenneth  S.  Murchison  and  Edward  C. 
Griesel,  both  of  Muskogee,  for  plaintllf  In 
error.  James  L.  Allen,  of  Muskogee,  for  de- 
fendant In  error  Maggie  E.  Edmondson. 

WILLIAMS,  J.  This  proceeding  In  error, 
by  means  of  a  transcript,  seeks  to  review 
the  judgment  of  the  trial  coTirt  wherein 
Genevieve  Wiley,  by  her  guardian,  Hattle  Q. 
Wiley,  as  plalntilT,  sued  Henry  Cobb  individ- 
ually, and  also  as  executor  of  the  estate  of 
Walter  Wiley,  deceased,  and  Maggie  E.  Ed- 
mondson and  Oscar  Meyers,  defendants,  to 
have  set  aside  and  vacated  a  certain  judg- 
ment made  and  entered  In  the  superior  court 
of  Muskogee  county,  Okl.,  on  June  19,  1910, 
between  tbe  same  parties,  in  which  Judgment 
said  plaintiff  recovered  of  and  from  the 
said  defendant  Maggie  E.  Edmondson  the 
sum  of  $300,  and  the  title  to  the  possession 
of  the  N.  E.  %  of  the  N.  E.  %  of  section  9. 
township  14  north,  and  range  18  east,  was 
quieted  in  plaintiff  as  against  all  of  said  de- 
fendants, Henry  C.  Cobb,  as  an  individual, 
Henry  C.  Cobb,  as  executor  of  the  estate  of 
Walter  Wiley,  deceased,  Maggie  E.  Edmond- 
son, and  Oscar  Meyers,  and  said  defendants 
were  forever  enjoined  from  setting  up  any 
claim  thereto  adverse  to  the  title  of  the  plain- 
tiff, said  plaintiff  being  adjudged  to  be  the 
owner  in  fee  simple  thereof;  and  further 
said  plaintiff  recovered  of  and  from  Henry 
C.  Cobb,  executor  of  the  estate  of  Walter 
Wiley,  deceased,  tbe  sum  of  $64,  and  It  was 
further  decreed  that  the  title  and  posses- 
sion of  the  said  Ma^vgle  B.  Edmondson  to 
the  W.  14  of  the  N.  E.  %  of  section  9,  town- 
ship 14  north,  and  range  18  east,  be  quieted 
as  against  the  plaintiff.  Genevieve  Wiley,  and 
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the  other  defendants,  and  each  and  all  of 
them,  and  all  persons  claiming  under  them 
or  any  of  them,  and  they  were  forever  en- 
Joined  from  setting  tip  any  claim  to  said 
premises,  or  any  part  thereof,  adverse  to 
the  title  and  possession  of  the  said  Maggie 
E.  Edmoudson,  the  said  Maggie  E.  Edmond- 
flon  being  adjudged  to  be  the  owner  In  fee 
simple  of  said  property ;  and  it  was  farther 
decreed  that  the  said  Maggie  E.  Edmond- 
son  do  have  and  recover  of  Henry  C.  Cobb, 
as  executor  of  the  estate  of  Walter  Wiley, 
deceased,  the  sum  of  $104,  and  further  that 
the  defendants  Benry  C.  Cobb  and  Oscar 
Meyers  do  have  and  recover  their  costs  there- 
in expended.  Said  Judgment  was  rendered 
responsive  to  Issues  as  framed,  except  as  to 
Oscar  Meyers,  which  was  by  default 

It  is  stated  In  the  brief  on  the  part  of 
the  defendant  In  error,  which  is  not  de- 
nied, and  it  seems  to  be  conceded  by  the 
plaintiff  In  error,  as  no  contrary  contention 
has  been  made  in  this  court,  that  Henry 
O.  Cobb,  as  an  individual,  and  Henry  C. 
Cobb,  as  executor  of  the  estate  of  Walter 
Wiley,  and  Oscar  Meyers  have  not  been  made 
parties  to  this  proceeding  ^ther  as  plaintiffs 
or  defendants  in  error.  Neither  does  It  ap- 
pear that  they  or  either  of  them  have  waived 
the  Issuance  of  summons  In  error,  nor  have 
tbey  in  any  way  entered  an  appearance  in 
this  court  Counsel  for  Hag)^e  B.  Edmond- 
son,  the  defendant  In  error,  have  therefore 
moved  that  this  proceeding  be  dismissed  on 
the  ground  that  this  court  has  not  acquired 
Jurisdiction  for  want  of  necessary  parties. 
The  time  In  which  a  proceeding  in  error  may 
be  commenced  In  this  court  to  review  the 
Judgment  of  the  lower  court  has  already  ex- 
pired, so  if  all  the  necessary  parties  have 
not  been  brought  in,  this  proceeding  must 
be  dismissed.  Obviously  Henry  O.  Cobb,  as 
executor  of  the  estate  of  Walter  Wiley,  is 
interested  in  the  Judgment,  as  there  is  a 
decree  both  for  and  against  him  as  executor, 
likewise  Henry  G.  Cobb,  as  an  indiTldaal, 
and  Oscar  Meyers  have  recovered  Judgment 
for  their  costs.  It  follows  that,  necessary 
parties  having  been  omitted,  this  proceeding 
must  be  dismissed.  BlUy  v.  Unknown  Heirs 
of  Grey,  180  Paa  633;  Appleby  et  aL  y. 
Dowdeu,  tS2  Pac.  349;  Cook  et  al.,  Adm'r% 
y.  State,  130  Pac.  30a 

In  Gwinnnp  et  al.  v.  Oilffina  et  aL,  124  Pac. 
lOei,  it  la  said :  "The  court  has  repeatedly 
held  that  'all  persons  who  are  parties  to  the 
proceedings  In  the  trial  court  and  whose 
Interests  will  be  adversely  affected  by  a 
reversal  of  the  Judgment  must  be  brought 
into  the  appellate  proceedings.  If  the  In- 
terest of  those  who  are  brought  into  the 
appellate  proceedings  as  parties  will  be  in- 
juriously affected  by  a  reversal  or  modifica- 
tion of  the  Judgment  complained  of,  without 
a  reopening  of  the  case  as  to  the  other  par- 
ties as  to  whose  interest  the  Judgment  has 
become  final  by  the  failure  to  appeal,  the 


appeal  will  be  dismissed.'  Seibert  y.  First 
National  Bank,  25  Okl.  778,  108  Pac.  628, 
and  cases  dted '  therein.  See,  also,  Hum- 
phrey y.  Hunt  9  OkL  186,  59  Pac.  971.  Al- 
so Trugeon  y.  Gallmore,  28  Okl.  73,  117  Pac, 
797,  and  authorities  there  dted.  Also  Price 
y.  Covington,  29  Okl.  854,  119  Pae  628; 
Merrell  v.  Walters  [30  Okl.  173]  119  Paa 
1122."  In  that  case  a  Judgment  was  rendered 
In  the  trial  court  In  favor  of  Gwlnnup  et  al. 
V.  J.  F.  GrifBns,  James  Roblnette,  W.  A. 
Crosby,  T.  F.  Crosby,  F.  L.  Martin,  and  O. 
W.  Turner  Jointly.  Thereafter,  on  motion 
for  a  new  trial,  the  same  was  sustained, 
and,  from  the  order  of  the  court  awarding 
the  same,  the  proceeding  In  error  was  pros- 
ecuted, but  the  case-made  was  served  only 
on  F.  L.  Martin,  T.  F.  Crosby,  and  James 
Roblnette.  However,  F.  L.  Martin  was  the 
only  defendant  in  error  ever  served  with 
summons,  and  the  only  one  named  In  the 
summons  In  error. 

The  motion  to  dismiss  will  be  sostalnod. 
All  the  Justices  concur. 


HENRY  y.  STATa 

(Criminal   Court  of  Appeals  of  Oklahoma. 
March  15,  1918.) 

Appeal  from  District  Court  Canadian 
County ;  John  J.  Carney,  Judg& 

William  Henry  was  convicted  of  gradd 
larceny,  and  appeals.    AUlrmed. 

Roberson  &  Roberson,  of  El  Reno,  for 
plaintiff  in  error.   The  Attorney  General,  tor 

the  State. 

PER  CURIAM.  The  plaintiff  in  error, 
Wm.  Henry,  was  convicted  in  the  district 
court  of  Canadian  county  of  the  crime  of 
grand  larceny,  and  was  sentenced  to  serve 
a  term  of  three  years'  Imprisonment  in  the 
state  penitentiary.  The  Judgment  and  sen- 
tence was  entered  June  1,  1911.  An  appeal 
was  perfected  by  filing  in  this  court  No- 
vember 25,  1911,  a  petition  in  error,  with 
case-made.  No  briefs  have  been  filed,  and 
when  the  case  was  called  on  the  regular 
assignment  this  term,  no  appearance  was 
made  on  behalf  of  plaintiff  in  error.  The 
Attorney  General  has  filed  a  motion  to  af- 
firm the  Judgment  for  fiUlnre  to  prosecute 
the  appeal. 

Where  no  briefs  have  been  filed,  or  oral 
argument  made,  we  do  not  consider  It  the 
duty  of  this  court  to  make  an  examination 
of  the  transcript  of  the  testimony  to  deter- 
mine whether  or  not  the  trial  court  erred 
In  the  admission  or  rejection  of  testimony. 
We  have  examined  the  information,  the  in- 
structions of  the  court,  and  the  Judfonent 
and  sentence,  and  we  find  no  prejudicial  er- 
ror. 

The  motion  to  affirm  la  sustained,  and  the 
Judgment  of  the  district  court  of  Canadian 
county  is  afllrmed, 
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BEATS  T.  STATE. 

(Criminal  Court  of  Appeals  ot  Oklahoma. 
May  3,  1913.) 

Appeal  from  Superior  Court,  Plttsburs 
County;  W.  C.  Uedke,  Judge. 

Dan  Beats  was  convicted  of  assault  with 
intent  to  murder,  and  he  appeals.  Cause 
abated  and  stricken  from  the  docket 

Wilkinson  &  Keith,  of  McAlester,  for  ap- 
pellant. C.  J.  Darenport,  Asst  Atty.  Gen., 
tor  the  State. 

PER  CURIAM.  Appellant  was  convicted 
In  the  superior  court  of  Pittsburg  county  for 
an  assault  with  Intent  to  murder,  and  bis 
punishment  was  assessed  at  two  years'  con- 
finement in  the  penitentiary.  From  this 
Judgment  he  appealed. 

The  Attor!!ey  General  has  suggested  to  the 
court  the  douth  of  apiielUint  and  that  this 
cause  be  abated.  It  Is  therefore  ordered  by 
the  court  that  this  cause  be  abated  and 
stricken  from  the  docket 


HOWARD    V.    fiTATB. 

^Criminal  Court  of  Appeals  of  Oklahoma.    May 
3,  1913.) 

(SylUtlut  hy  th«  Court.) 
1.  Cbikinal  Law  (§  59*)— Lascbnt  (8  55*)— 

PBirrClPAL  AND   ACOESSORT— PBOSBOUTION. 

(a)  The  fact  that  a  person  who  is  concerned 
In  the  commission  of  a  felony  may  attempt  to 
conceal  or  to  aid  another  person  who  may  also 
be  concerned  In  the  commission  of  such  offense 
to  escape  from  arrest  will  not  make  such  per- 
son so  aiding  his  codefendant  an  accessory,  but 
h*  atUl  will  be  liable  to  be  tried  and  punished 
as  a  principal  offender.  ^v  ..      a 

(b)  For  facts  which  do  not  show  that  a  de- 
fendant who  was  charged  with  larceny  should 
have  been  acquitted  upon  the  ground  that  he 
was  only  the  receiver  of  stolen  goods,  see  opin- 
ion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  71,  73,  74,  76-81 ;  Dec.  IMg. 
I  69  ;•  Larceny,  Cent  Dig.  ||  152,  164,  165, 
167-169;  Dec  Dig.  |  55.*] 
a,  Criminal  Law  ({  369*)— Bvidbncb— Pos- 
session OF  Stolen  Goods. 

The  contemporaneous  possession  of  recent- 
ly stolen  goods  may  be  admitted  in  evidence 
for  tha  purpose  of  throwing  light  upon  a  par- 
ticular larceny  for  which  a  defendant  was  then 
upon  triai.  .,  .    ,     , 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  1610;  Dec  Dig.  {  369.»1 

3.  Labcent  (J  28*)  — Accusation— AiXEOA- 
TiON  OP  Place.  ,.       ^,.    _.  .  .^ 

The  right  of  possession  as  well  as  tfce  right 
to  the  property  remains  at  all  times  in  the  own- 
er as  a  matter  of  law  where  property  has  been 
stolen  in  another  state  and  brought  into  this 
state,  and  it  may  be  alleged  in  an  Information 
or  indictment  that  such  larceny  was  committed 
in  any  town,  or  city,  or  county  into  or  through 
which  such  stolen  property  bad  been  brought 

[Ea.  Note,— For  other  cages,  see  Larceny, 
Cent  Dig.  SI  68,  59,  62,  99,  101;  Dec  Dig.  $ 
28.*] 


Appeal  firom  Dlatrlct  Court;  Washita  Coun- 
ty; James  R.  Tolbert  Judge. 

Walter  Howard  was  convicted  of  larceny 
of  a  horse,  and  he  appeals.    Affirmed. 

It  was  proven  that  on  the  night  of  the  14tb 
day  of  January,  1910,  there  was  stolen  from 
the  ranch  of  W.  E  Tandy  In  Roberts  county, 
Tex.,  two  horses  and  a  saddle,  the  property 
of  said  Tandy.  The  animals  were  traced 
from  Texas  into  Oklahoma.  About  60  days 
after  the  theft  some  officers  of  Washtta 
county,  Okl.,  went  to  the  house  of  Gus  How- 
ard in  said  county  about  9  o'clock  at  night 
Gus  Howard  was  called  to  the  door  and  In- 
formed that  be  was  under  arrest  He  re- 
quested permission  to  go  back  in  the  house 
to  dress  himself  before  accompanying  the 
officers.  He  also  informed  the  officers  that 
no  other  persons  were  present  The  house 
was  dark  on  the  inside.  The  officers  entered 
the  house  with  Gus  Howard.  Some  difficulty 
was  experienced  in  getting  a  light  When 
the  lamp  was  flually  lighted,  R.  F.  Graham 
and  appellant  covered  the  officers 'with  thAr 
pistols,  and  forced  them  to  permit  themselves 
to  be  disarmed.  Prior  to  this  time  the  of- 
ficers did  not  know  that  any  one  was  present 
except  Gus  Howard.  The  officers  informed 
appellant  and  Graham  that  they  only  desired 
to  arrest  Gus  Howard,  and  requested  to  be 
permitted  to  take  him  and  leave.  But  they 
were  -not  allowed  to  do  this  by  appellant  and 
Graham.  Graham  and  appellant  held  th^r 
pistols  on  the  officers  until  they  were  dressed. 
They  then  marched  the  officers  out  of  the 
house  about  200  yards  when  Graham  and 
appellant  permitted  the  officers  to  return  to 
the  house.  They  then  started  off  on  foot 
The  officers  returned  to  the  house  and  re- 
mained there  that  night  They  found  on  the 
premises  of  Gus  Howard  the  two  horses  and 
the  saddle  stolen  from  Tandy,  and  also  a 
considerable  quantity  of  other  stolen  proper- 
ty. As  soon  as  it  was  light  the  next  day,  the 
officers,  having  obtained  blood  hounds,  took 
the  trail  of  appellant  aud  Graham,  and  fol- 
lowed them  about  16Vi  miles  to  the  house  of 
Bob  Howard.  They  there  found  appellant 
and  Graham  concealed  In  a  well  about  3% 
feet  square  which  had  a  plank  covering.  Ap- 
pellant and  Graham  were  armed  with  auto- 
matic pistols  and  a  Winchester,  and  abun- 
dantly supplied  with  ammunition.  After 
some  persuasion  and  seeing  that  escape  was 
impoaslble,  appellant  and  Graham  finally  pass- 
ed their  arms  out,  and  came  out  of  the  well 
and  surrendered.  It  was  also  proven  that  Gra- 
ham stated  that  he  and  appellant  had  got- 
ten together  about  the  1st  of  January,  and 
that  he,  Graham,  had  been  at  the  house  of 
appellant  some  time  in  January.  The  rec- 
ord falls  to  show  that  an  exception  was  re- 
served to  this  testimony.  On  the  contrary, 
some  of  It  was  drawn  out  by  questions  asked 
by  counsel  for  appellant.  Tandy  testified 
that  he  had  never  seen  Graham  until  attec 
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tbe  theft  was  committed,  but  that  be  had 
known  appellant  for  two  or  three  years,  that 
he  had  seen  appellant  In  Canadian,  Tex.,  a 
.time  or  two,  and  that  some  time  in  Novem- 
ber prior  to  the  theft  of  his  horses  and  sad- 
dle appellant  said  he  had  helped  witness 
take  a  bunch  of  cattle  ap  the  river. 

Appellant  did  not  testify  in  his  own  be- 
half, but  produced  a  number  of  witnesses 
who  testified  that  they  saw  him  in  Roger 
Hills  coun^  on  the  14th  day  of  January, 
1910. 

Echols  &  Merrill,  of  Elk  City,  for  appel- 
lant C.  J.  Davenport,  Asst  Atty.  Gen.,  for 
the  State. 

FURMAN,  J.  (after  stating  the  facts  as 
above).  [1]  First  It  is  not  claljpaed  that  ap- 
X)eUant  did  not  have  a  guilty  connection  with 
the  stolen  property,  but  it  is  earnestly  con- 
tended that  the  evidence  doed  not  sustain  a 
verdict  for  grand  larceny,  but  that  it  makes 
out  a  caaa  showing  that  appellant  was  mere- 
ly an  accessory  to  the  crime  committed,  or, 
at  most  that  he  was  guilty  of  knowingly  re- 
ceiving stolen  property.  We  cannot  agree 
wit&i  either  of  these  contedtiona  Section 
2046,  Oomp.  Laws  1909,  With  reference  to 
accessories,  is  as  follows :  "All  persons  who, 
jtftec  thfe  GMusflssion  of  any  felony,  conceal 
or  aid  the  offender,  with  knowledge  Hiat  he 
lias  eomfukted  a  felony,  and  with  Intent  that 
he  may  avoid  or  escape  from  arreet  trial, 
conviction,  or  punishment,  are  accessories." 
The  testimony  in  this  case  clearly  shows  that 
when  the  appellant  aided  his  codefendant, 
Graham,  In  escaping  from  the  oMcers,  he 
was  not  trying  to  aid  and  protect  Graham 
any  more  than  he  was  trying  to  aid  and  pro- 
tect himself.  It  is  impossible  to  explain  his 
conduct  on  this  occasion  upon  any  other  hy- 
pothesis than  that  he  was  as  much  a  party  to 
the  crime  as  Graham  was.  In  fact,  at  this 
time  no  charge  was  pending  against  either 
Graham  or  appellant  Gus  Howard  was  then 
the  only  person  the  officers  were  after.  The 
conduct  of  appellant  therefore  was  not 
prompted  by  a  desire  to  prevent  the  arrest 
of  Graham,  for  no  one  then  wanted  to  arrest 
him.  His  action  cannot  be  considered  other 
than  as  a  tadt  confession  of  his  guilt  There- 
fore the  law  of  accessory  does  not  apply. 
There  is  not  proof  that  appellant  received 
the  stolen  property  from  Graham,  or  from 
any  one  else.  All  of  the  testimony  points 
clearly  to  the  conclusion  that  appellant  and 
Graham  were  acting  together  as  copartners 
In  a  general  plan  or  scheme  of  theft  It  is 
true  that  appellant  did  attempt  to  establish 
an  alibi  by  proving  that  he  was  at  home  on 
the  14th  ,day  of  January  when  the  horses 
and  the  saddle  were  stolen,  but  his  evidence 
on  this  subject  is  not  different  from  that 
which  could  be  produced  by  any  thief  on 
such  an  occasion,  and  the  force  of  bis  testi- 
mony on  this  subject  is  entirely  destroyed 
by  Ms  own  conduct  when  found  in  possession 


of  the  stolen  property.  The  proof  is  undis- 
puted that  appellant  was  acquainted  with 
Tandy,  and  had  been  on  Tandy's  place  in 
Texas,  and  claimed  to  have  assisted  Tandy  in 
driving  a  bunch  of  cattle.  There  is  no  proof 
in  the  record  that  Graham  was  ever  on  Tan- 
dy's place,  or  ever  in  the  state  of  Texas. 
Tile  defense  of  knowingly  receiving  stolen 
property,  if  applicable  to  either  of  these  de- 
fendants as  against  this  information  for  lar- 
ceny, could  be  made  with  a  much  greater 
showing  of  reason  and  Justice  in  favor  of 
Graham  than  in  behalf  of  appellant  Where 
there  is  no  question  as  to  the  guilt  of  an  ap- 
pellant, this  court  does  not  feel  called  upon 
to  make  nice  hair-splitting  distinctions  as  be- 
tween different  offenses.  We  are  far  more 
concerned  in  the  enforcement  of  substantial 
Justice,  the  punishment  of  criminals,  and  the 
suppression  of  crime  in  Oklahoma,  and  there- 
by protecting  honest  people  in  their  property 
and  rights,  than  we  are  in  establishing  a 
flne-spun  system  of  criminal  Jurisprudence. 

[21  Second.  Over  the  objection  and  excep- 
tion of  appellant,  the  state  was  permitted  to 
prove  that  three  sets  of  harness,  two  saddles, 
three  horses,  a  cook  stove,  and  some  clothing 
were  found  at  Gus  Howard's  place  in  Wash- 
ita county  at  the  time  when  the  arrest  in 
this  case  was  made,  and  it  was  proven  with- 
out objection  that  this  property  was  pointed 
out  to  the  officers  as  belonging  to  appellant 
and  his  codefendant,  Graham.  It  was  also 
proven  that  all  of  this  was  stolen  property. 
We  think  that  evidence  of  these  contempo- 
raneous thefts  and  the  contemporaneous  pos- 
session of  such  other  stolen  property  was 
competent.  See  Davis  v.  State,  7  Okl.  Cr. 
322,  123  Pac  660.  All  of  this  evidence 
strongly  tended  to  show  that  a  partnership 
in  crime,  of  which  the  larceny  of  the  horses 
In  question, was  a  part,  existed  between  ap- 
pellant and  Graham. 

[3]  Third.  The  evidence  shows  that  as  a 
matter  of  fact  the  horses  and  saddle  were 
stolen  in  Roberts  county,  Tex.,  and  were 
brought  Into  Washita  county,  OkL,  while  the 
Information  alleges  that  the  property  was 
stolen  in  Washita  county,  Okl.  This  was 
permissible  under  our  statute.  Section  2605, 
Oomp.  Laws  I90B,  is  as  follows:  "Every 
person  who  steals  the  property  of  another 
in  any  other  state  or  country,  and  brings  the 
same  into  this  state  may  be  convicted  and 
punished  in  the  same  manner  as  if  such  lar- 
ceny had  been  committed  in  this  state;  and 
such  larceny  may  be  charged  to  have  been 
committed  in  any  town  or  city  into  or 
through  which  such  stolen  property  has  been 
brought."  PlsouKsIng  this  very  question  in 
the  case  of  Blrens  v.  State,  6  Okl.  Cr.  529, 
120  Pac.  1037.  Judge  Doyle  said  :  "The  right 
of  possession,  as  well  as  the  right  of  the 
property,  remained  in  the  owner  all  the 
time  as  a  matter  of  law,  if  the  original  tak- 
ing and  transportation  of  the  proiterty  was 
under  such  circumstances  as  constituted  a 
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larceny."  Tbe  Instructions  In  this  case  are 
open  to  criticism;  but,  owing  to  tbe  conclu- 
sive character  of  the  testimony,  appellant 
could  not  have  been  injured  thereby,  for  no 
honest  and  Intelligent  jury  could  come  to 
any  other  conclusion  but  that  appellant  had 
a  guilty  connection  with  the  larceny  of  the 
property  In  question.  To  our  minds  It  is 
plain  that,  if  appellant  was  not  the  original 
thief,  he  was  a  party  to  the  entire  transac- 
tion, and  was  sharing  in  the  fruits  of  tbe 
theft,  and  we  are  not  willing  to  place  a 
strained  construction  upon  the  law  in  order 
that  Oklahoma  may  become  a  refuge  or  asy- 
lum for  those  who  depredate  upon  the  prop- 
erty of  the  i)eople  of  an  adjoining  state. 
The  reversal  of  this  conviction  would  in  our 
Judgment  amount  to  a  miscarriage  of  Justice. 
The  Judgment  of  the  lower  court  is  In  all 
things  affirmed. 

ARMSTRONG,  P.  J.,  and  DOTLE,  J.,  con- 
cur. 


PRICE    V.    STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.    May 
10,  1913.) 

(SvUahut  hy  the  Court.) 

1.  Indictment   and    Information   (|    71*)— 
Construction    or    Indictment  —  Suffi- 

OIENCT. 

(a)  The  common-law  doctrine  of  a  strict 
construction  of  criminal  law  and  all  proceed- 
ings in  criminal  cases,  and  that  an  indictment 
should  be  certain  to  a  certain  intent  In  every 
particular,  is  not  in  force  in  Oklahoma. 

(b)  If  an  indictment  is  framed  in  such  lan- 
f^age  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended  thereby, 
and  sufficiently  certain  to  enable  a  defendant 
to  prepare  his  defense,  and  to  plead  a  judgment 
of  acquittal  or  conWction  in  bar  to  a  subse- 
quent prosecution  for  the  same  oflfense,  such 
indictment  is  sufficient. 

(c)  Judges  are  naturally  in  sympathy  with 
lawyers,  and  are  always  anxious  to  do  all  that 
they  reasonably^  can  to  please  them  and  to  pro- 
mote the  interests  of  the  legal  profession,  but 
it  is  a  gross  misconception  to  suppose  that  they 
should  allow  a  desire  to  make  business  for  law- 
yers to  in  the  least  influence  their  decisions. 
Courts  are  established  and  supported  by  the 
people  for  the  sole  and  exclusive  purpose  of  ad- 
ministering justice,  and  thereby  giving  equal 
protection  to  all  classes,  occupations,  and  pro- 
fessions. The  judge  who  does  not  recognize  and 
live  up  to  this  ideal  is  a  disgrace  to  the  posi- 
tion which  he  occupies,  and  is  a  menace  to  tbe 
state  in  which  he  holds  office. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  S§  144,  174,  193, 
194;  Pec.  Dig.  $71;*  B}mbezzlement,  Cent 
Dig.  i  38.] 

2.  Witnesses  (S  48*)— Competenct— Convic- 
tion OP  Crime. 

The  fact  that  a  person  may  have  been  con- 
victed of  any  felony  except  that  of  perjury  does 
not  dis(|ualify  him  from  testifying  as  a  witness 
in  the  courts  of  Oklahoma. 

[Ed.  Note. — For  other  eases,  see  Witnesses, 
Cent.  Dig.  {$  109-115 ;   Dec.  Dig.  §  48.*] 


3.  Receiving  Stoleit  Goods  {|  8*)  — Evi- 
dence—Accokplicb. 

Where  the  evidence  clearly  shows  that  a 
defendant  is  guilty  of  knowingly  receiving  stol- 
en property,  a  conviction  will  not  be  reversed 
because  there  may  be  some  evidence  in  the  rec- 
ord which  tends  to  establish  the  fact  that  he 
was  a  principal  in  the  original  larceny. 

[Ed.  Note.— For  other  case*,  see  Receiving 
Stolen  Goods,  Cent  Dig.  K  15-18;  Dec.  Dig. 
§  &•] 

4.  Criminal   Law    (|   784*)— In8Truction&— 

ClRCtrMSTANTIAL    EVIDENCE. 

An  instruction  applicable  to  the  law  of 
circumstantial  evidence  should  only  be  given  in 
cases  where  tbe  state  relies  entirely  upon  such 
evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1883-1888,  1922,  MflO; 
Dec.  Dig.  {  784.*] 

5.  Receiving  Stolen  Goods  (J§  4,  8*) — Ele- 
ments OP  Offense— Possession— Evidence. 
(a)  In    order    to    sustain    a    conviction    for 

knowingly  receiving  stolen  property,  manual 
possession  by  the  defendant  of  such  property 
IS  not  necessary.  It  is  sufficient  if  such  prop- 
erty be  received  by  an  anthorized  agent  or  rep- 
resentative of  the  defendant 

<b)  Where  a  defendant  receives  stolen  prop- 
erty under  such  circumstances  that  he  must 
have  believed  that  it  was  stolen,  a  conviction 
for  knowingly  receiving  stolen  property  will  not 
l>e  reversed  for  want  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Receiving 
Stolen  Goods,  Cent  Dig.  U  6,  16-18;  Dec. 
Dig.  §1  4,  8.*] 

Appeal  from  Superior  Court,  Pittsbnrg 
County;   P.  D.  Brewer,  Judge. 

J.  W.  Price  waa  convicted  of  receivliig 
stolen  property,  and  he  appeals.    AfOrmed. 

W.  J.  McCully  testified  that  he  was  a  po- 
liceman in  tbe  city  of  McAIester;  that  on 
the  30th  of  Manch,  1911,  he  visited  the  meat 
market  of  appellant  in  the  city  of  McAIes- 
ter; that  a  negro  named  Vaughn  was  there 
working  for  appellant;  the  purpose  of  wit- 
ness was  to  search  for  some  meat  which 
had  been  stolen;  that  he  found  some  meat 
there  that  was  fresh,  and  some  that  was  put 
up  In  narrow  strips  and  wrapped  In  paper; 
that  he  also  found  some  ham  and  some  sau- 
sage; be  also  found  a  number  of  crates 
which  were  not  opened;  that  they  were 
marked  Morris  &  Co.,  Oklahom»  City;  that 
some  of  the  meat  found  In  tbe  butcher  shop 
of  appellant  was  found  laying  on  the  floor 
in  a  box,  some  was  on  the  counter,  and  some 
was  in  the  refrigerator;  witness  testified 
that  he  telephoned  for  appellant;  witness 
says,  "What  about  this  meat  proposition?" 
appellant  replied,  "What  meat?"  witness 
said,  "This  meat  that  has  been  coming  here 
at  night?"  he  said,  "When  I  go  down  of 
mornings  about  8  o'clock  my  butcher  tells 
me  that  there  is  some  stuff  he  found  here 
when  he  opened  the  door  this  morning;" 
appellant  and  witness  went  Into  the  butcher 
shop  together,  and  witness  said  to  Vaughn, 
"Tell  us  what  he  said  before  Dr.  Price  came 
down."  Vaughn  replied  that  he  had  been 
suspicious  of  this  work  for  8ome  time  be- 
cause some  of  the  meat  bad  dirt  on  it  and 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Kejr-No.  Series  &  Rep'r  Indexes 
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some  of  tbe  bottoms  of  the  buckets  were 
bursted,  and  that  he,  Vaughn,  had  stated  to 
appellant  that  sooner  or  later  some  of  them 
were  going  to  get  Into  trouble  about  this,  and 
that  appellant  said  to  him  that  be,  appel- 
lant, was  paying  Vaughn  for  bis  work,  and 
for  him  to  cnt  and  sell  the  meat  found  lu 
that  shop;  witness  then  asked  appellant 
what,  If  anything,  he  had  to  say  to  this; 
appellant  replied  he  did  not  have  anything  to 
say.  Appellant  stated,  further,  that  he  had 
arrangements  with  a  white  man  and  a  ne- 
gro boy  named  Len  Wallace;  that  the  white 
man  would  send  the  negro  boy  to  collect,  and 
that  sometimes,  when  meat  would  be  found 
In  the  shop,  the  negro  boy  would  come  and 
collect  for  It;  he  said  this  arrangement  had 
been  going  on  two  or  three  weeks;  he  said 
he  did  not  know  who  the  white  man  was; 
appellant  also  said  the  negro  Vaughn  kept 
the  key  to  the  shop;  witness  also  testified 
that  Len  Wallace,  the  negro  boy  referred  to, 
had  pleaded  guilty  to  the  theft  of  this  meat 

B.  M.  Rounsaville  testified  for  the  state 
that  he  was  constable  of  Pittsburg  county; 
that  on  the  morning  In  question  it  was  bis 
duty  to  watch  the  train  on  the  Rock  Island 
Railroad  going  east  from  Oklahoma  City; 
that  Ihe  train  had  some  Morris  &  Co.  refrig- 
erator cars  to  it ;  that  when  the  train  passed 
be  noticed  the  dde  door  of  one  of  these  re- 
frigerator cars  open;  he  saw  a  man  In  the 
car  rolling  out  boxes  of  meat;  afterwards 
two  men  came  along  and  picked  It  up,  both 
of  whom  were  negroes ;  witness  heard  them 
talking  about  getting  the  stuff  away,  but  could 
not  understand  what  they  said;  a  third  man 
was  present,  but  witness  was  not  able  to 
see  him  so  as  to  identify  liim ;  that  witness 
arrested  one  of  the  negroes  and  took  him  to 
Jail;  witness  then  returned  to  the  place 
where  the  meat  Iiad  been  taken  from  the  car, 
and  found  only  empty  boxes  marked  Morris 
&  Co.  from  which  sausage  had  been  taken; 
witness  then  testified  substantially  to  all  of 
the  facts  testified  to  by  W.  J.  McCuUy. 

Len  Wallace  testified  for  the  state  that  he 
was  then  confined  in  the  penitentiary  at  Mc- 
Alester  on  his  plea  of  guilty  to  having  bur- 
glarized a  Morris  &  Co.  car  in  McAlester  on 
the  night  of  March  30th,  that  witness  was 
19  years  old,  and  was  acquainted  with  appel- 
lant, and  had  known  him  for  two  years; 
shortly  before  the  crime  was  committed  when 
witness  was  passing  appellant's  butcher  shop 
he  was  called  in  by  appellant,  and  asked  by 
appellant  if  he  could  bring  him  some  more 
of  that  stuff  witness  had  already  sold  to  &p- 
pellant;  witness  replied  that  he  could;  ap- 
pellant told  him  to  bring  some  around  that 
same  night;  this  was  Tuesday  night;  ap- 
pellant told  witness  be  wanted  ham,  bacon, 
and  iard ;  that  witness  attempted  to  get  this 
stuff  the  following  night,  but  some  one  was 
watching  the  cars,  and  he  was  unable  to  do 
so;  that  on  SViday  night  witness  got  the 
stuff  out  of  the  car,  and  carried  and  deiirer- 
ed  it  to  the  market  place  of  appellant;  that 


he  was  assisted  by  Dave  Coleman  and  Arch 
Johnson ;  that  witness  got  the  key  to  the 
market  from  Vaughn,  and  placed  the  stuff 
in  the  market;  that  witness  had  told  appel- 
lant where  he  was  getting  the  stuff  from; 
that  appellant  told  witness  he  would  pay  him 
one-half  of  what  the  staff  would  cost  him 
at  the  packing  house. 

Earl  Martin  testified  that  he  was  in  the 
employment  of  the  railroad  company  at  Hai- 
leyville  as  seal  clerk;  that  on  the  morning 
of  March  30tb  he  found  a  freight  car  from 
Oklahoma  City  with  the  seal  broken;  this 
was  a  Morris  &  Co.  car. 

J.  E.  Padgett  testified  for  the  state  that 
on  the  morning  of  the  30tb  of  March  he  was 
a  freight  conductor,  and  went  out  of  Shaw- 
nee on  No.  92,  and  passed  through  the  city 
of  McAlester;  that  he  had  with  bis  traia 
some  cars  belonging  to  Morris  Packing  Com- 
pany; that,  when  he  got  to  EalleyTille,  he 
was  informed  that  one  of  the  meat  cars  had 
been  broken  open  and  robbed. 

W.  H.  Huntley  testified  that  he  was  beef 
scaler  for  Morris  &  Co.  at  Oklahoma  City, 
and  that  his  duty  was  to  receive  and  check 
into  cars  whatever  might  be  going  out  in 
them ;  that  on  the  date  in  question  the  cars 
were  loaded  with  meat  belonging  to  Morris 
&  Co.  consigned  to  Memphis,  Tenn. 

A  number  of  other  witnesses  were  intro- 
duced by  the  state  whose  evidence  corrobo- 
rated the  testimony  already  introduced. 

Sam  Tucker  testified  for  appellant  that  he 
was  in  appellant's  place  of  business  about 
the  middle  of  February;  that  a  white  maa 
and  Len  Wallace  came  into  the  butcher  shop, 
and  were  talking  to  appellant,  and  told  him 
they  could  put  the  meat  In  cheaper ;  that  ap- 
pellant figured  with  them  and  told  them  he 
would  see  them  later. 

Appellant  testified  that  some  time  l>efore 
the  30th  of  March  a  white  man  and  Lea 
Wallace  came  to  appellant's  place  of  busi- 
ness, and  asked  him  wtiat  he  was  paying  for 
meat ;  appellant  replied  he  was  paying  pack- 
ing house  prices;  they  replied'  they  could 
save  him  a  cent  or  cent  and  a  half  a  pound; 
that  appellant  gave  them  an  order  for  ba- 
con; the  understanding  was  that  Len  Wal- 
lace was  to  deliver  the  goods ;  that  Len  Wal- 
lace did  deliver  some  meat  and  appellant 
paid  him  for  it;  that  there  was  no  agree- 
ment to  these  parties  stealing  the  meat,  and 
appellant  had  no  suspicion  of  the  kind. 

Appellant  introduced  a  number  of  wit- 
nesses who  testified  that  his  previous  reputa- 
tion for  honesty  was  good.  A  number  of  oth- 
er facts  were  proven  by  both  sides  which 
have  no  direct  bearing  npon  the  guilt  or  in- 
nocence of  appellant. 

Wilkinson  Sc  Keith,  of  Mc.41ester,  for  ap- 
pellant. Smith  C.  Mntson  and  C.  J.  Daven- 
port, Asst.  Attys.  Gen.,  for  the  State. 

FURMAN,  J.  (after  stating  the  facts  as 
above).  Flrat  The  charging  part  of  the  in- 
formation in  this  case  Is  as  follows:  "Comes 
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now  Robert  Tarter,  the  duly  qualified  and 
iicflng  coutJty  attdrfley  In  and  for  Pittsburg 
county,  state  of '  Oklahoma,  and  gives  the 
superior  court  of  Pittsburg  eounty,  state  of 
Olclahoma,  to  Imow  and  be  informed  that 
J.  W.  Price  and  Isaiah  Vaughn  did,  In  Pttts- 
burg  county,  and  in  the  state  of  Oltlahoma, 
on  or  about  the  30  day  bf  March,  lii  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
eleven  and  interior  to  the  presentment  here- 
of, then  and  there  unlawfully,  feloniously, 
and  knowingly  receive  and  buy  from  Len 
Wallace,  Dave  Coleman,  and  Archie  Johnson 
the  following  described  property,  to  wit: 
Certain  salt  and  fresh,  meats,  consisting  of 
sausages,  neck  bones,  and  bacon,  of  the  value 
of  $50.00,  the  property  of  and  taken  from 
the  possession  of  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company,  a  corporation, 
the  said  J.  W.  Price  and  the  said  Isaiah 
Vaughn  then  and  there  well  knowing  the  said 
property  to  have  been  then  and  there  recently 
stolen  from  the  said  Chicago,  Rock  Island  & 
Pacific  Railway  Company,  a  corporation,  con- 
trary to  the  form  of  the  statutes  In  such  cas- 
es made  and  provided  and  against  the  peace 
and  dignity  of  the  state."  To  this  Informa- 
tion appellant  demurred  upon  the  ground 
that  the  facts  set  forth  In  the  Information 
do  not  constitute  a  public  offense,  and  that 
said  Information  Is  Indefinite  and  uncertain. 
This  demurrer  was  by  the  court  overruled, 
to  which  appellant  excepted. 

[1]  Under  the  old  common-law  doctrine  of 
strictly  construing  criminal  l^w  and  all  pro- 
ceedings in  criminal  cases,  and  that  an 
Indictment  or  Information  should  be  certain 
to  a  certain  intent  In  every  particular,  the 
objection  now  urged  to  this  Information 
would  undoubtedly  be  good.  But  these  doc- 
trines have  long  since  been  repudiated  in  the 
state  of  Oklahoma.  It  is  true  that  an  indict- 
ment should  be  reasonably  certain  as  to  the 
offense  charged  in  order  that  the  defendant 
inay  not  be  surprised  and  may  be  able  to  pre- 
pare to  make  his  defense,  and  also  to  enable 
him  to  plead  a  Judgment  of  acquittal  or  con- 
viction In  bar  to  a  subsequent  prosecution 
for  the  same  offense.  This  is  all  that  a  de- 
fendant is  in  reason  and  Justice  entitled  to. 
If  an  Indictment  is  couched  In  such  language 
as  to  enable  a  person  of  common  understand- 
ing to  know  what  is  intended,  it  is  aU  that 
the  law  requires.  See  section  6696,  Corap. 
Laws  1909,  See,  also,  section  6704,  Comp. 
Laws  1909.  See,  also,  Bowes  v.  State,  8  Okl. 
Cr.  277,  1J27  Pac.  883.  The  prosecution  in 
this  case  was  based  upon  section  2603,  Compw 
Laws  1909,  which  is  as  follows:  "Every  per- 
son who  buys  or  receives,  In  any  manner, 
upon  any  consideration,  any  personal  proper- 
ty of  any  value  whatsoever,  that  has  been 
stolen  from  any  other,  knowing  the  same  to 
have  been  stolen.  Is  punishable  by  Imprison- 
ment in  the  State  prison  not  exceeding  five 
years,  or  in  the  county.  Jail  not  exceeding  six 
Btonths,  or  by  fine  not  exceeding  two  hnsdred 


and  fifty  dollars,  or  by  both  such  fine  and  im- 
prisonment." The  iesenttal'  elements  of  thia 
crime  consists  tn  receiving  property  that  had 
been  stolen  from  any  other  person,  knowing 
Huch  property  to  have  been  stolen.  We  do 
not  see  how  it  is  possible  for  any  person  of 
common  understanding  to  read  this  Informa- 
tion and  not  understand  exactHy  what  appel- 
lant was  charged  with.  -  We  also  think  that 
the  offense  Is  sufficiently  described  to  enable 
appellant  to  plead  this  Judgment  in  bar  of  a 
second  prosecution  for  the  same  offense,  and 
we  think  the  information  Is  snfilcient 

An  Instructive  case  in  siipport  of  our  views 
is  that  of  State  v.  Whltton,  72  Wis.  18,  38 
N.  W.  331.  The  Information  in  that  ease 
was  as  follows:  "I,  J.  W.  Wegner,  district 
attorney  for  said  county,  hereby  inform  the 
court  that  on  the  third  day  of  September,  in 
the  year  one  thousand  eight  hundred  and 
eighty  seven,  at  the  said  county,  the  said  de- 
fendant, Richard  Whltton.  feloniously  did 
buy,  receive,  conceal,  and  have,  and  did  then 
and  there  aid  in  the  concealment  of  goods, 
chattels^  and  property,  to  wit,  one  hunting- 
case  gold  watch  of  the  value  of  forty  dollars, 
the  said  property,  goods,  and  chattels  being 
then  and  there  the  property  of  one  J.  P. 
Johnson,  be,  the  said'  Richard  Whltton,  then 
and  there  knowing  the  said  goods,  chattels, 
and  property  had  theretofore  been  feloniously 
stolen,  taken,  and  carried  away,  contrary  to 
the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
state  oT  Wisconsin."  And  the  court  sus- 
tained its  suificlency,  and  said:  "There  can 
be  no  doubt  but  that  the  district  attorney 
intended  to  Inform  against  the  defendant 
for  the  crime  of.  receiving  stolen  property 
as  defined  by  section  4417,  Rev.  St  1878. 
There  is  certainly  enough  stated  in  the  in- 
formation to  Inform  both  the  defendant  and 
the  court  of  the  intention  of  the  district 
attorney  In  that  respect  That  being  admit- 
ted, can  It  be  said  that  the  defendant  has 
been,  or  can  be,  prejudicated  by  the  lack  of 
definlteness  In  the  Information,  after  having 
a  fair  trial  upon  the  merits  of  the  charge  as 
Intended  to  be  made  by  the  prosecuting  at- 
torney? We  certainly  think  he  has  not  been 
prejudicated  by  a  lack  of  a  more  full  state- 
ment of  the  charge  in  the  information;  and, 
unless  there  be  some  well-settled  rule  of  law 
which  forbids  sentence  upon  this  Information, 
judgment  ought  not  to  be  arrested.  •  •  • 
The  only  possible  objection  to  the  informa- 
tion under  that  section  is  that  it  omitted  to 
state  in  the  language  of  the  statute  that  the 
defendant  received,  etc.,  'stolen  money,  goods, 
or  property,'  that  being  the  language  used  In 
said  section  4417,  Rev.  St  We  think  that 
the  allegation  that  he  received  the  goods  of 
a  stranger,  knowing  that  they  had  been  there- 
tofore stolen,  is  a  substantial  statement  of 
the  offense  defined  by  section  4417.  We  do 
not  think  there  oould  have  been  any  doubt 
either  In  the  minda  of  the  court  or  of  the  de- 
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fendact  as  to  what  offense  be  was  charged 
with." 

In  State  t.  Aneniand,'2S  ton  Ann.  625,  the 
court  In  the  first  jmragraph  of  the  sj'llabus 
held:  '•An  Ifidfctment  charging  tJiat  defend- 
ants received'  the  proptrty  stolen  with  a 
felonious  intent  knowing  the  same  to  tiave 
been  stolen  at  the  time  is  in  sufficient  con- 
formity with  the  statute."  In  the  body  of 
the  opinion  the  court  said:  "The  first,  second, 
and  fourth  grounda  of  the  assignment  of 
errors  are  substantially  the  Same — that  the 
indictment  was  fatally  defective  in  not  stat- 
ing tliat  the  defendants  received  the  property 
feloniously  taken  or  stolen.  The  charge  In 
the  Indictment  is  that  defendants  'unlawfully 
and  feloniously  did  receive  and  buy  a  cow, 
of  a  red  color,'  etc.;  'they,  the  said  Charles 
AUemand,  Louis  Allemand,  and  Joseph 
Allemand,  then  and  there,  well  knowing  that 
the  aforesaid  cow  had  been  taken,  stolen, 
carried  away  op  killed,  contrary  to  the  form 
of  the  statute,'  etc.  The  object  of  an  indict^ 
ment  is  to  advise  the  party  accused  of  the 
charge  against  him,  to  enable  him  to  pre- 
pare bis  defense,  and  to  enable  him  to  plead 
autre  fois  acquit  or  convict  in  any  subse- 
quent proceedings  against  him  for  the  same 
offense." 

In  People  v.  Oough,  2  Utah,  70,  the  In- 
dictment charged  that  defendant  "did  un- 
lawfully and  feloniously  buy  and  receive, 
for  his  own  gain,  and  to  prevent  the  owners 
from  again  possessing  their  property,  sixteen 
poimds  of  gold  ore  of  the  value  of  one  hun- 
dred and  twenty-five  dollars,  of  the  goods 
and  chattels  and  personal  property  of  Sam- 
uel Mclntyre,  William  Mclntyre,  James  Cun- 
ningham, Moroni  Edwards,  Haskell  V.  Shirt- 
llff,  Jacob  Weller,  Elijah  M.  Weiler,  Herman 
Barrett,  and  Oliver  Diee;  he,  the  said  Rich- 
ard Gough,  then  and  there  well  knowing  the 
said  property  to  have  been  feloniously  stolen, 
taken  and  carried  away,  contrary,"  etc.  And 
the  court  said:  "(1)  Tbt  appellant  urges 
that  the  indictment  is  defective  in  not  al- 
leging the  property  to  have  been  stolen.  All 
of  the  facts  or  acts  hare  been  alleged  in  the 
Indictment  which  were  specified  by  the  liCg- 
islatnre  in  defining  the  offense  charged,  and 
we  think  this  was  sufficient.  The  indictment 
fully  informed  the  defendant  as  to  the  charge 
against  blm.  The  common-law  strictness  is 
not  required  under  our  practice.  Some  of- 
fenses could  only  be  described  by  giving  cir- 
cumstances, but  this  is  not  such  a  case,  and 
is  therefore  governed  by  the  general  rule; 
the  definition  or  description  of  the  offense 
being  given  in  the  statute.  .People  v.  Mur- 
phy, 39  Cal.  66;  People  v.  Cronln,  34  Cal. 
201,  208;  People  v.  Parsons,  6  Cal.  487; 
State  V.  Carr,  6  Or.  133;  People  v.  Rodrig- 
uez, M)  Cal.  61." 

If  we  were  to  sustain  the  objections  now 
urged  to  this  information,  we  would  attach 
more  importance  to  shadows  than  to  sub- 
stance, and  we  would  elevate  forms  and  cece- 
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monies  above  Justice.  While  lawyers  are  not 
to  be  blamed  for  advianctng  erery  possible 
argument  in  behalf  of  their  clients,  yet  the 
courts  In  the  past  have  gone  entire^  too  far 
in  sustaining  frivolous  objections.  The  re- 
sult Is  that  the  uncertainty  in  the  adminis- 
tration of  criminal  law  in  the  United  States 
has  become  a  reproach  to  the  American 
people,  and  the  reputation  of  the  profession 
and  the  integrity  of  the  courts  have  been 
seriously  called  in  question.  There  is  no 
nse  in  trying  to  dodge  or  disguise  the  truth. 
This  evil  lies  at  the  very  bottom  and  founda- 
tion of  many  of  the  complaints  which  are 
now  heard  about  the  delays  of  the  law  and 
the  inefficiency  of  the  courts  and  the  growing 
demand  for  the  recall  of  the  Judiciary.  The 
courts  must  redeem  themselves,  or  there  is 
no  telling  what  the  result  will  be.  Public 
confidence  can  only  be  restored  by  a  fear- 
less, honest,  and  Independent  Judiciary. 
Judges  must  understand  that  it  is  their  sole 
and  only  duty  to  serve  the  people  and  ad- 
minister Justiofe  They  are  being  weighed 
in  the  balances  by  an  intelligent.  Justice 
loving,  and  long  suffering  public ;  and  If  they 
are  found  wanting  the  fault  will  be  theirs 
alone.  Judges  are  naturally  In  sympathy 
with  lawyers,  and  are  always  willing  to  do 
all  that  they  reasonably  can  to  please  and 
assist  the  legal  profession,  but  it  is  a  gross 
misconception,  dishonoring  alike  to  the  bar 
and  to  the  bench,  to  suppose  that  Jadges 
should  allow  a  desire  to  make  business  for 
the  lawyers  to  in  the  least  influence  their 
decistons.  Thec^  have  a  far  higher  duty  than 
this.  Courts  are  established  and  supported 
by  the  people  for  the  sole  and  delusive  pur- 
pose of  enforcing  Justice,  and  it  la  thMr 
duty  to  see  that  Justice  is  never  divorced 
from  the  law,  and  that  no  class,  occapation. 
or  profession  is  favored  at  the  expense  of  ' 
other  dasses,  occupations,  and  professions, 
and  that  Justice  is  thereby  sacrificed.  The 
Judge  who  does  not  recognize  and  live  up 
to  this  high  ideal  la  not  only  a  disgrace 
to  the  position  which  he  occuplea,  bat  be  is 
a  menace  to  the  good  order  of  sodety. 

We  are  of  the  opinion  that  the  informa- 
tltm  in  this  case  substantially  coaipliea  with 
the  law,  and  that  the  trial  court  did  not  err 
in  overruling  the  demurrer  thereto. 

[<]  Second.  Wbaa  the  state's  witness  Len 
Wallace  was  placed  upon  the  stand,  counsel 
for  appellant  objected  to  his  testifying  upon 
the  ground  that  he  had  been  convicted  of 
the  crime  of  burglary,  and  was  thereby  ren- 
dered incompetent  to  testify.  The  court  over- 
ruled this  objection  and  permitted  the  tes- 
timony  of  this  witness  to  be  received,  to  all 
of  which  counsel  for  appellant  excepted. 
Counsel  In  their  brief  say:  "The  fourth 
assignment  of  error  is  directed  at  the  ad- 
niissibllitjr  of  the  evidence  of  Len  Wallace 
and  at  his  competency  as  a  witness.  Our 
statute  provides  that  a  person  who  is  con- 
fined in  the  penitentiary  Is  civilly  dead  and 
the  contention  of  the  ylalntUf  In  error  was 
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that  on  acconnt  of  that  statute  he  was  not 
a  competent  witness."  This  objection  would 
be  good  In  some  Jurisdictions,  but  It  Is  not 
now  and  never  has  been  the  law  in  Oklaho- 
ma. This  question  is  settled  by  our  statute 
and  by  the  previous  adjudication  of  our 
appellate  court  In  the  case  of  Martin  v. 
Territory,  14  Okl.  698,  78  Pac.  88,  this  ques- 
tion was  decided  adversely  to  the  contention 
made  by  counsel  for  appellant  in  a  well-con- 
sidered opinion  by  Judge  Burwell.  The 
court  there  said:  "During  the  trial  one 
Brady,  who  had  been  convicted  of  a  felony 
and  sentenced  to  Imprisoniuent  for  life  in 
the  territorial  prison,  was  called  as  a  wit- 
ness for  the  prosecution,  and  the  appellant 
insists  that  this  was  reversible  error,  for 
the  reason  that,  under  the  provisions  of  sec- 
tion 2578,  he  was  civilly  dead,  and  therefore 
incompetent  to  testify.  This  section  reads 
as  follows :  'A  person  sentenced  to  imprison- 
ment in  the  territorial  prison  for  life  is 
thereby  deemed  civilly  dead' — and  author- 
ities are  cited  to  establish  that  such  an  one 
at  common  law  was  not  a  competent  witness. 
Were  the  section  of  the  statute  Juat  quoted 
the  only  statutory  provision  on  tbe  subject, 
there  might  be  some  force  in  the  contention, 
but  counsel  have  overlooked  other  provisions 
which  apply  to  the  case  at  bar.  The  statute 
on  which  appellant  relies  has  no  application 
to  the  right  of  such  a  person  to  testify  as  a 
witness,  but  applies  to  other  dvll  rights. 
Section  4209  provides  (section  5838,  Comp. 
Laws  1909) :  'No  person  shall  be  disquallfled 
as  a  witness  in  any  civil  action  or  proceeding 
by  reason  of  his  interest  In  the  event  of 
the  same,  as  a  party  or  otherwise,  or  by  rea- 
son of  his  conviction  of  a  crime,  but  such  in- 
terest or  conviction  may  be  shown  for  the 
purpose  of  affecting  his  credibility.'  And  un- 
der section  5207  (section  6834,  Comp.  Laws 
1909)  of  the  same  statutes,  the  rules  of  evi- 
dence In  civil  cases  are  applicable  also  to 
criminal  cases,  except  as  otherwise  provided 
in  the  chapter  on  Procedure  Criminal,  and 
nowhere  in  that  chapter  is  one  who  has  been 
convicted  of  a  felony  disqualified  to  testify 
as  a  witness.  Brady  was  a  competent  wit- 
ness." There  is  only  one  exception  to  the 
law  as  stated  by  Judge  Burwell.  Section 
2100,  Comp.  Laws  1909,  is  as  follows:  "No 
person  who  has  been  convicted  of  perjury, 
or  of  subornation  of  perjury,  shall  there- 
after be  received  as  a  witness  in  any  ac- 
tion, proceeding  or  matter  whatever  upon  his 
own  behalf;  nor  in  any  action  or  proceed- 
ing between  adverse  parties  against  any 
person  who  shall  object  thereto,  until  the 
Judgment  against  him  has  been  reversed. 
But  where  such  person  has  been  actually 
received  as  a  witness  contrary  to  the  pro- 
visions of  this  section,  his  incompetency 
shall  not  prejudice  the  rights.  Innocently  ac- 
quired, of  any  other  person  claiming  under 
the  proceeding  In  which  such  person  was  so 
received."     The   trial   court   therefore  did 


not  err  In  overruling  the  objection  made  to 
the  witness  Wallace  upon  the  ground  tliat 
he  had  been  convicted  of  a  felony. 

[3]  Third.  It  is  urged  on  behalf  of  appel- 
lant that  the  trial  court  erred  in  not  advis- 
ing the  Jury  to  acquit  appellant  upon  the 
ground  that  the  evidence  showed  that  appel- 
lant was  guilty  of  the  crime  of  grand  larceny, 
In  that  he  was  a  party  to  the  original  taking. 
We  believe  that  appellant  might  have  been 
convicted  for  grand  larceny  on  the  evidence 
in  this  case,  but  It  does  not  necessarily  fol- 
low that  the  evidence  does  not  also  sustain 
a  verdict  for  knowingly  receiving  stolen 
property.  It  is  the  privilege  of  the  county 
attorney  to  charge  in  an  indictment  the  high- 
est possible  <^ense  constituted  by  any  act 
committed;  but,  if  he  sees  ht  to  charge  a 
lower  offense  which  is  sustained  by  the  evi- 
dence and  which  calls  for  the  infliction  of  a 
less  degree  of  punishment,  a  defendant  can- 
not be  heard  to  complain  that  he  should  have 
been  charged  with  and  convicted  of  the  hi^- 
er  offense  included  in  the  same  acts,  because 
the  error  of  the  county  attorney  inured  to  his 
benefit  and  he  is  bound  thereby. 

In  discussing  this  very  question  in  the  case 
of  Walter  Howard  v.  State,  131  Pac.  1100, 
decided  at  the  last  term,  this  court  said: 
"Where  there  is  no  question  as  to  the  guilt 
of  an  appellant,  this  court  does  not  feel  call- 
ed upon  to  make  nice,  hairsplitting  distinc- 
tions as  between  different  offenses.  We  are 
far  more  concerned  in  the  enforcement  of 
substantial  Justice,  the  punishment  of  crim- 
inals, and  the  suppression  of  crime  In  Okla- 
homa, and  thereby  protecting  honest  people 
in  their  property  and  rights,  than  we  are  in 
establishing  a  fine-spun  system  of  criminal 
Jurisprudence."  There  are  two  views  to 
take  of  the  facts  of  this  case.  From  the 
standpoint  of  the  state  the  testimony  shows 
that  appellant  should  have  been  prosecuted 
for  and  convicted  of  grand  larceny.  From 
the  standpoint  of  appellant's  testimony  he 
had  nothing  to  do  with  the  larceny  of  the 
property  la  question.  But  he  purchased  it 
under  such  circumstances  as  would  put  an 
honest  man  upon  iaqulry,  and  as  would  ren- 
der blm  liable  on  his  own  testimony  to  pros- 
ecution for  receiving  stolen  property.  Under 
either  of  these  conditions,  a  conviction  for 
either  offense  would  have  been  sustained  by 
the  testimony. 

In  the  case  of  Jinks  McGlll  v.  State,  6 
Okl.  Cr.  512, 120  Pac.  207,  Judge  Doyle  states 
the  case  as  follows:  "The  testimony  In  the 
case  conduces  to  show  that  60  gallons  of 
paint  in  cases  of  6  gallons  each  were  stolen  on 
the  night  of  January  2,  1910,  from  the  ware- 
house, in  Guthrie,  of  the  Arkansas  Lumber 
Company,  a  corporation.  About  a  week 
afterwards,  18  gallons  of  this  paint  was 
found  concealed  in  the  defendant's  house. 
John  McGrue  and  Charlie  French  testified 
that  they  stole  three  of  the  eases  from  the 
warehouse  of  the  Arkansas  Valley  Lumber 
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Company,  and,  assisted  by  WilUe  Guess,  car- 
ried them  to  the  defend&nt's  home  about  11 
o'clock  that  night;  that  they  talked  with  him 
before  they  stole  It,  and  when  they  delivered 
It  that  he  paid  John  McGrue  $1.50  for  the 
three  cases.  There  was  no  testimony  offered 
on  the  part  of  the  defendant."  And  after 
discnssing  some  other  questions  Judge  Doyle, 
continuing,  says:  "Our  conclusion  Is  that 
the  appeal  In  this  case  is  without  merit" 

In  Anthony  v.  State,  44  Fla.  2,  32  South. 
819,  the  seventh  paragraph  of  the  syllabus 
reads  as  follows:  "On  the  trial  of  a  person 
charged  with  receiving  stolen  property,  tes- 
timony on  the  part  of  the  state  tending  to 
prove  an  arrangement  or  plan  made  between 
the  alleged  thief  and  the  defendant,  whereby 
the  thief  was  to  steal  and  the  defendant  was 
to  receive  from  him  a  certain  kind  of  proper- 
ty, as  the  defendant  should  need  It,  is  ad- 
missible, where  the  testimony  tends  to  show 
that  the  particular  property  charged  In  the 
indictment  was  received  by  defendant  In 
pursuance  of  such  arrangement  or  plan." 
And  in  the  opinion  the  court  says:  "The 
tenth  assignment  is  that  the  court  erred  in 
denying  the  motion  to  strike  out  the  testi- 
mony of  witness  Conroy  as  to  the  shortage 
of  pork  loins  at  or  aboat  gala  week,  1800. 
The  witness  was  Interrogated  as  to  what 
Anthony  said  about  an  arrangement  between 
him  and  Moore  In  reference  to  the  delivery 
of  meat  by  the  latter  to  the  former,  and 
stated  that  Anthony  said  there  was  a  short- 
age of  pork  loins ;  and  at  this  point  counsel 
for  defendant  moved  to  strike  out  the  answer 
on  the  ground  that  it  was  too  vague,  indefi- 
nite, and  uncertain,  and  did  not  give  defend- 
ant suflBcient  notice  of  the  offense  with  which 
he  was  charged.  This  motion,  was  denied, 
and  exception  taken.  The  witness  then  com- 
pleted bis  answer  by  stating  that  Anthony 
said  during  the  last  gala  week  there  was  a 
shortage  of  pork  loins  in  Jacksonville,  and 
he  went  to  Moore  and  asked  him  If  he  could 
not  take  care  of  him  and  Moore  said  he 
could.  Anthony  said  that  was  the  time  he 
started  this  arrangement  with  Moore,  and  it 
was  because  he  could  not  get  pork  loins  any- 
where else.  The  gala  week  referred  to  was 
in  1900.  We  do  not  think  there,  was  any 
ground  of  objection  on  the  part  of  the  ac- 
cused to  the  Introduction  of  this  evidence. 
It  tended  to  show  the  beginning,  not  too  re- 
mote, of  the  very  arrangement  under  which 
the  pork  loins  alleged  in  the  Information 
to  have  been  stolen  were  received  by  the 
accused,  and  bore  on  the  question  of  bis 
guilty  knowledge.  Copperman  v.  People  [56 
N.  Y.  591];  and  Coleman  v.  Same,  supra 
[58  N.  Y.  555]." 

In  Slsk  V.  State  (Tex.  Cr.  App.)  42  S.  W. 
985,  Sisk  was  convicted  of  receiving  stolen 
property.  There  was  evidence  in  the  case 
from  which  the  Jury  might  have  concluded 
that  the  defendant  was  a  party  to  the  origi- 
nal taking  of  the  stock;    and,  although  the 


evidence  In  the  case  would  have  sustained 
a  conviction  for  larceny,  the  Judgment  was 
affirmed.  Judge  Henderson  said:  "We  have 
examined  the  record  carefully,  and  in  our 
opinion  the  proof  Is  unquestioned  that  ap- 
pellant at  least  received  the  stolen  animal 
from  Ed  McCoy,  If,  Indeed,  he  did  not,  In 
connection  with  said  Ed  McCoy,  steal  the 
same.  The  jury,  however,  found  him  guilty 
of, receiving  said  animal  from  McCoy  know- 
ing at  the  time  he  so  received  her  that  she 
was  stolen  property." 

We  therefore  hold  that  the  appellant  was 
not  injured  or  deprived  of  any  right  by  being 
convicted  of  knowingly  receiving  stolen  prop- 
erty, although  the  evidence  would  have  sus- 
tained a  verdict  of  guilty  of  grand  larceny, 
and  that,  therefore,  the  trial  court  did  not 
err  in  refusing  to  give  the  Instruction  re- 
quested. 

[4]  Fourtb,  Oounsel  IJbr  appellant  com- 
plain at  the  action  of  the  trial  court  In  re- 
fusing to  instruct  upon  the  law  applicable 
to  circumstantial  evidence.  Such  an  In- 
struction should  only  be  given  where  the 
state  relies  solely  upon  circumstantial  evi- 
dence. See  S.  S.  Star  v.  State,  131  Pac.  542, 
decided  at  the  last  term  of  the  court ;  John 
Hendrlx  v.  United  States,  2  Okl.  Cr.  244, 
101  Pac.  125.  In  this  case  the  evidence  of 
appellant's  guilt  Is  positive  and  direct,  and 
an  instruction  upon  circumstantial  evidence 
would  only  have  tended  to  confuse  the  jury. 
The  court  therefore  did  not  err  in  declining 
to  give  the  instruction  requested. 

[6]  Fifth.  Counsel  for  appellant  complain 
at  the  action  of  the  trial  court  in  refusing 
to  give  the  following  instruction:  "The 
court  Instructs  the  Jury  that  If  you  believe 
from  the  evidence  that  the  goods  named  In 
the  Information  were  stolen  by  Len  Wallace 
In  the  nighttime,  and  that  the  defendant  was 
at  home  and  knew  nothing  of  the  larceny 
and  knew  nothing  of  the  existence  of  such 
goods,  and  if  you  further  believe  that  Len 
Wallace,  together  with  others,  placed  said 
goods  in  the  butcher  shop  of  the  defendant 
without  the  knowledge  of  the  defendant, 
and  that  said  goods  were  taken  possession 
of  by  the  officer  before  defendant  knew 
that  said  goods  were  In  his  shop,  or  knew 
of  any  larceny  being  committed,  or  knew 
of  the  existence  of  said  goods,  then  It  Is 
your  duty  to  acquit  the  defendant."  This 
Instruction  was  not  applicable  to  the  evi- 
dence. The  testimony  plainly  shows  that  the 
stolen  goods  were  placed  In  appellant's 
butcher  shop  with  the  knowledge  and  con- 
sent of  Vaughn,  who  was  the  employ^  of  ap- 
pellant, and  that  there  was  an  agreement 
between  appellant  and  Vaughn  on  the  one 
side  and  the  thieves  on  the  other  that  such 
property  would  be  received  at  appellant's 
butcher  shop  by  Vaughn  and  paid  for  by  ap- 
pellant Therefore  the  possession  of  Vaughn 
was  the  possession  of  appellant  Speaking 
on  this  very  subject,  1  Wharton's  Cr.  Law 
(10th  Ed.)  par.  990,  Is  as  follows:  "Reception 
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must  be  robstantlvely  proved.  Ifanual  po&- 
session  or  touch  Is  unnecessary  In  order  to 
sustain  conviction;  It  Is  sufficient  If  there 
la  a  control  by  the  recetrer  over  the  goods. 
A  person  Is  said  to  receive  goods  improperly 
obtained  as  soon  as  he  obtains  control  over 
them  from  the  person  from  whom  he  receives 
them ;  and  the  mere  aiding  in  the  secreting 
or  disposal  of  the  goods  constitutes  the 
offense.  When  the  goods  were  unlawftflly 
received  by  a  servant  or  wife  of  the  party 
charged,  it  is  necessary,  in  order  to  make 
him  a  receiver,  that  he  should  have  done 
some  act  in  the  way  of  joining  in  the  re- 
ception. The  reception  of  the  produce  of  the 
goods,  however,  is  not  the  reception  of  the 
goods."  2  Bishop's  New  Or.  Law,  i  1139,  is 
as  follows:  "Sec.  1139.  The  act  of  Receiv- 
ing: '(1)  Under  Control. — ^The  leading  doc- 
trine here  Is  that  the  goods  must  come  under 
the  control  of  the  receiver ;  yet  the  control 
need  not  be  manual.  For  instance — (2)  Sub- 
ordinate— Deposit. — If  they  are  in  the  hands 
of  a  person  whom  he  can  command  in  re- 
spect of  them,  they  may  be  deemed  to  have 
been  received.  And  one  who  allowed  a  trunk 
of  stolen  goods  to  be  sent  on  Iward  a  vessel 
in  which  he  had  taken  passage,  was  held 
to  have  received  them.  But— (3)  Personal 
Possession — by  the  recover  of  the  goods,  is 
necessary  to  have  been  acquired  where  he 
has  no  control  over  their  custodian.  And — 
(4)  Beceivlng. — Besides  possession,  there 
must  be  something  which  may  be  deemed  a 
receiving  of  the  goods." 

Under  these  authorities  and  upon  every 
principle  of  reason  and  Justice,  both  as  a 
matter  of  fact  and  of  law,  appellant  is 
dearly  guilty  of  receiving  stolen  goods. 
Part  of  them  were  found  in  his  refrigerator 
and  part  upon  the  counter  of  Ms  butcher 
shop,  placed  there  by  his  employ^  Vaughn 
and  by  his  orders.  The  court  therefore  did 
not  err  in  refusing  to  give  the  instruction 
requested. 

A  number  of  other  exceptions  were  re- 
served to  instructions  given  by  the  court, 
and  also  exceptions  were  reserved  to  the 
action  of  the  court  in  refusing  to  give  cer- 
tain instructions  requested.  As  far  as  ap- 
plicable to  the  evidence  la  this  case,  the  re- 
(luested  instructions  were  all  incorporated 
in  the  general  instructions  of  the  court,  and 
we  find  the  general  Instructions  to  be  an 
admirable  exposition  of  the  law  In  which  ail 
of  the  rights  of  appellant  were  properly 
protected.  The  testimony  presents  as  clear 
a  case  of  receiving  stolen  property  knowing 
it  to  have  been  stolen  as  could  be  made  out 
Conceding  ail  that  counsel  for  appellant 
could  claim  in  behaU  of  their  client,  based 
upon  his  own  testimony,  and  that  Is  that  ai>- 
IHilIant  was  not  a  party  to  the  original  theft, 
yet  his  own  testimony  shows  that  he  must 
have  believed  and  known  that  the  property 
was  stolen.  The  man  who  purchases  prop- 
erty from  entire  strangers  and  receives  it  at 


night  under  such  onosual  drcnmstances  as 
those  testified  to  by  appellant  himself  does 
so  at  his  peril,  and  cannot  be  heard  to  say 
that  be  did  not  believe  that  the  property 
was  stolen.  If  he  did  believe  he  was  re- 
ceiving stolen  property,  he  was  Just  as 
EHilIty  as  if  he  had  positive  knowledge  of 
that  fact  2  Bishop's  New  Cr.  Law,  i  113S, 
is  as  follows:  "As  foundation  for  the  crim- 
inal intent,  without  which  there  can  be  no 
crime,  and  by  the  statutory  terms,  the  re- 
ceiver must  know  the  goods  to  have  Iteen 
stolen.  And  this  knowledge  must  exist  at 
the  very  instant  of  the  receiving.  It  need 
not  be  such  direct  knowledge  as  comes  from 
witnessing  the  theft;  but  in  the  words  of 
Bramwell,  B.,  It  is  sufficient  if  the  circum- 
stances were  such,  accompanying  the  transac- 
tion, as  to  make  the  prisoner  believe'  the 
goods  had  been  stolen."  We  regard  this  as 
as  clear  a  case  of  guilt  of  knowingly  re- 
ceiving stolen  property  as  could  be  made  out 
by  human  testimony. 

We  find  no  error  in  the  record,  and  we  be- 
lieve that  Justice  has  been  done  in  the  con- 
viction of  appellant.  The  Judgment  of  the 
lower  court  is  therefore  affirmed, 

ABMSTRONG,  P.  J,  and  DOIXE,  J, 
concur. 


Ex  parte  SIZEMORB. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Uay 

17,  1913.) 

fSyltebit*  iy  the  Court.) 

1.  Criminal  Law  (J  87*)— Couhty  Ooobt  — 
Jurisdiction. 

The  jerisdiction  of  a  connty  court  in  crim- 
inal cases  is  the  same  in  all  respects,  whether 
its  sessions  are  held  at  the  county  seat  or  at 
a  county  court  town. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  126;   Dec.  Dig.  |  87.»1 

2,  Criminai.  Law  (§  83*)-^ukisdictiosi. 

When  tliere  is  Jurisdiction  of  the  party 
and  of  the  offense  for  which  he  was  tried,  the 
decision  of  all  other  qoestions  arising  in  the 
case  is  bnt  an  exercise  of  that  jurisdiction. 

fEd.  Note.— For  other  cases,  see  Criminal 
liaw.  Cent  Dig.  U  112-114;   Dec  Dig.  f  S3.*] 

8.  Cbiminal  Law  (S  104*)— Codktt  Coubts— 

J  oBienicTiow— Prksum  pti  on  . 

County  courts  are  entitled  to  the  same  pre- 
sumption of  jurisdiction  as  are  the  district 
courts. 

(Ed.  Note.— For  ether  cases,  see  Criminal 
Law,  Cent  Dig.  $i  214,  215;  Dec  Dig.  {  104.*] 

Application  of  Theo.  SIsemore  for  a  writ 
of  habeas  corpus.    Application  denied. 

Jess  L.  Ballard,  of  Grove,  for  petitioner. 

DOYLE,  3.  This  is  a  petition  for  writ  of 
habeas  corpus  filed  in  this  court  March  3. 
1913,  wherein  petitioner,  Theo.  Slzemorc. 
avers  that  he  Is  unlawfully  imprisoned  and 
restrained  of  his  Uberty  by  Bud  Tbouiason, 
sheriff  of  Delaware  county,  and  for  the  rea- 
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sons  stated  therein  petitioner  prays  that  a 
writ  of  habeas  corpus  be  allowed,  and  that 
he  be  discharged. 

It  appears  from  the  petition  that  petitioner 
wai<  by  information  filed  in  the  county  court 
of  Delaware  county '  charged  with  the  com- 
mission of  the  crime  of  unlawfully  trans- 
porting  Intoxicating  liquor,  that  upon  his 
trial  at  the  county  court  town  of  Grove  In 
said  county  he  was  convicted  and  sentenced  to 
pay  a  fine  of  $120,  and  to  serve  a  term  of 
.10  days  In  the  county  Jail,  and  on'  commit- 
ment duly  Issued  was  placed  In  the  custody 
of  the  respondent  and  committed  to  JalL 

1%  Z]  It  Is  further  averred  that  said  coun- 
ty court  had  no  Jurisdiction  In  said  cause 
for  the  reason  that  said  court  was  not  con- 
vened and  sitting  at  the  time  and  place  by 
law  prescribed  for  holding  court,  In  that  the 
said  court  diould  have  convened  at  Jay,  the 
County  seat,  for  the  January,  1913,'  term  liv- 
stead  of  at  Grove. 

The  petition  does  not  contain  a  copy  of 
the  Judgment  of  conviction  nor  of  the  com- 
mitment, nor  Is  a  copy  of  the  records  of  the 
court  showing  when  and  where  said  court 
opened  or  convened,  attached  thereto  and 
made  a  part  thereof.  Under  numerous  de- 
cisions of  this  court  it  has  been  held  that  In 
habeas  corpus  proceedings  the  burden  Is  upon 
the  petitioner  to  show  that,  the  judgment  of 
conviction  under  which  he  Is  Imprisoned  Is 
void. 

[3]  County  courts  are  courts  of  record,  and 
Jurisdiction  of  this  class  of  misdemeanors  is 
derived  directly  from  the  Constitution  and 
all  presumptions,  in  the  absence  of  anything 
to  the  contrary  appearing  from  the  record, 
will  be  lu  favor  of  the  regularity  of  their 
proceedings.  Ex  parte  Brown,  8  Old.  Cr. 
329,  1(6  Pac.  677. 

The  petition  In  itself  is  insufficient  to  show 
that  the  Judgment  of  conviction  Is  void,  and 
no  proof  has  been  offered  In  support  of  the 
averments  therein. 

The  application  for  writ  of  habeas  oorpoa 
will  therefore  be  deided. 

ARMSTBONO,   P.  3^   and  FURMAN,  J., 

concur. 


COX  V.  STATUS. 

(Criminal  Oonrt  of  Appeals  ot  Oklahoma.    May 
17,  1913.) 

(Syttabu*  by  Ike  OourtJ 

1.   IWDIOTMBHT    AlfD    IltrOBMATIOir    (i    161*)— 

Amendment. 

By  leave  of  court,  an  ioformation  may  be 
amendeil  as  to  matters  of  substance  or  form  aft- 
er a  plra  of  not  (iniilty  has  been  entered  and 
befor*  tlie  trial  has  begun. 

[IM.  Note. — For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  ii  516-523;  Dec 
Dig.  i  161*1 


2.  GmaNAi,  Law   (|  1151*) ->  Appkal  —  R>> 

rnSAL  OW  CORTIirUANGE. 

An  application  for  continuance  is  addressed 
to  the  discretion  of  the  trial  court;  and  its 
action  thereon  will  not  be  reviewed,  unless  there 
appears  to  have  been  a  clear  abnse  of  discretion. 
[Ed.  Note.— For  other  eases,  see  Criminal 
Taw,  Cent  Dig.  Ii  3046-3018;  Dec;  XHg.  i 
llfil.*] 

3.  Cbiminal  Law  ({  1160*)— Appbai.— Ekthw 
OF  Evidence. 

Where  the  verdict  of  the  Jnry  has  been  ap- 
proved by  the  trial  court,  and  there  is  evidence 
in  tlie  record  to  sustain  the  verdict,  or  where 
the  evidence  is  conSicting,  the  judgment  will 
be  affirmed  in  the  absence  of  prejudicial  er- 
ror. 

[ESd.  Note.— iFor  ether  cases,  see  Orbminal 
Law,  Cent  Dig.  i  30S4;  Dec.  Dig.  f  116&*} 

Appeal  from  Choctaw  County  Oonrt;  W.  T. 
Glenn,  Judge. 

Wirt  Cox  was  convicted  of  violating  tha 
prohibitory  law,  and  appeals.    AlUrmed. 

Sprlggs  k  Barrett,  of  Hugo,  for  plaintiff 
In  error.  Chas.  West,  Atty.  Gen.,  and  Smith 
O.  llatson,  Asst  Atty.  Gen.  (Monroe  Osbom, 
of  Purcell,  of  counsel),  fbr  the  State. 

DOYLE,  J.  Plaintiff  In  error,  Wirt  Cox, 
Was  convicted  of  unlawflilly  selling  whisky, 
and  was  on  Decemt>er  5,  1911,  sentenced  to 
serve  a  term  of  60  days  in  the  county  Jail, 
and  to  pay  a  fine  of  |100.  An  appeal  waa 
perfected. 

Three  assignments  of  error  are  relied  up- 
on to  reverse  the  judgment.  The  first  re- 
lates to  an  alleged  amendment  of  the  infor- 
mation which  counsel  Insist  constituted  a  bar 
to  any  further  prosecution.  The.  only  recital 
in  the  record  which  we  liave  been  able  t» 
find  relating  to  an  amendment  of  the  infor- 
mation is  as  follows:  "Now,  apon  this  12tb 
day  of  September,  1911,  this  cause  comes  on 
for  trial.  The  state  appears  by  B.  D.  Jor- 
dan, assistant  coonty  attorney,  and  asks 
leave  to  amend  the  information  herein, 
which  is  granted,  and  on  motion  of  the  de- 
fendant said  cause  Is  continued  until  the 
next  term  of  this  conrt" 

[1]  As  to  what  said  amendment  was  the 
record  does  not  disclose.  It  would  seem, 
therefore,  that,  under  the  repeated  rulings 
of  this  court,  plaintiff  in  error  la  in  no  posi- 
tion to  ask  this  court  to  review  the  trial 
court's  action  thereon.  Under  section  5307, 
Rev.  Sts.  (1903),  an  information  charglug  a 
misdemeanor  may  be  amended  after  plea  on 
order  of  the  court  where  the  same  can  be 
done  without  material  prejudice  to  the  right 
of  the  defendant  McCord  v.  State,  2  OkL 
Cr.  209,  101  Pac.  135;  Rose  v.  State,  3  OkL 
Cr.  12,  103  Pac.  1066;  Brown  v.  State,  5 
OkL  Cr.  667,  115  Pac.  615. 

[2]  The  second  is  tliat  the  court  erred  in 
overruling  an  application  for  continuance.  It 
appears  that  said  application  is  insuffldent,  in 
that  it  fails  to  show  the  rcKiilence  or  wher^ 
abouts  of  said  absent  witness,  or  any  prob- 
ability of  procuring  his  testimony  within  a 
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reasonable  time.  We  think  the  application 
was  properly  overmled.  Vance  v.  Territory, 
3  Okl.  Cr.  208,  105  Pao.  307;  Rhea  y.  Ter- 
ritory, 3  Okl.  Cr.  230,  105  Pac.  314;  Reed  v. 
Territory,  1  OkL  Cr.  481,  98  Paa  683,  12ft 
Am.  St  Rep.  861. 

[3]  Finally  it  is  contended  that  the  evidence 
Is  insufficient  to  warrant  a  conviction.  There 
is  direct  and  positive  testimony  that  the  sale 
was  made  by  plaintiff  in  error  as  charg- 
ed In  the  information.  Where  the  evidence 
Is  conflicting,  and  there  Is  evidence  in  the 
record  to  support  the  verdict,  and  the  ver- 
dict has  been  approved  by  the  trial  court, 
this  court  will  not  review  the  evidence  to  de- 
termine its  weight  or  sufflcleney.  The  Jury 
had  the  witnesses  before  them  and  could  see 
their  manner  of  testifying  and  they  no  doubt 
in  determining  the  truth  took  into  considera- 
tion all  the  attending  circumstances  of  the 
case. 

Finding  no  error  In  the  record,  the  judg- 
ment of  the  county  court  of  Choctaw  county 
is  affirmed,  and  the  cause  remanded  thereto, 
with  direction  to  enforce  its  Judgment  and 
sentence  therein. 

ARMSTRONG,  P.  J.,  and  FURMAN,  J^ 
concur. 


GOB  V.  McGRAN. 
(Supreme  Court  of  Idaho.     March  20,  1913.) 

1.  SUFFICIEHCY   OF   EVIDENCE. 

Bvidence  examined  and  held  sufficient  to 
support  the  verdict  and  judgment. 

2.  Bills  anu  Notes  (S  02*)— Considebation 
—Sufficiency. 

Where  it  appears  that  C,  in  whose  favor 
a  check  was  executed,  performed  services  in  car- 
ing for  G.,  who  executed  the  check,  and  in  taking 
him  into  her  home,  which  she  would  not  have 
performed  except  for  promise  made  by  G.  that 
he  would  either  buy  C.  a  farm  or  compensate  her 
by  money  consideration,  held,  that  a  considera- 
tion is  shown  for  the  execution  and  delivery  of 
a  check  from  G.  to  C.  on  which  action  is  subse- 
quently brought. 

[Ei.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  16tt-173,  175-205,  20^-212; 
Dec.  big.  I  92.»] 

3.  Bills  anh  Notes  (|  105*)— Validitt— Un- 

nuE  Influence. 

Preference  and  good  will  from  one  toward 
another,  growing  out  of  kindnesses  and  atten- 
tions paid  an  aged  person,  are  not  sufficient  to 
show  undue  influence,  in  the  absence  of  proof 
of  imposition  or  fraud  practiced  by  the  one  upon 
the  other. 

[Eld.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §{  242-24i7;  Dec  Dig.  $ 
105.*  j 

Sullivan,  T.,  dissenting. 

Appeal  from  District  Court,  Ada  County; 
Charles  P.  McCarthy,  Judge. 

Action  by  Nellie  W.  Coe  against  Phil 
McGran.  From  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 


Ira  X>.  Barber,  of  Boise,  for  appellant  S. 
E.  Blaine  and  Good  &  Vaughan,  all  of  Boiae, 
for  respondeat 

AILSHIE,  C  X  This  is  an  at^eal  from  a 
verdict  and  Judgment  on  a  check  Issued  by 
the  appellant  In  favor  of  the  respondoit 
The  defense  Interposed  Is  want  of  consid- 
eration and  undue  influence. 

[1,2]  The  appellant  had  been  living  In 
respondent's  home  from  time  to  lime  for  sev- 
eral months  and  had  been  taken  care  of  by 
respond^t  at  times  when  be  was  very  111. 
He  was  an  old  man,  some  70  years  of  age^ 
and  apparently  In  easy  financial  circum- 
stances and  bad  no  family  or  relatives.  He 
appears  to  have  taken  a  liking  to  the' re- 
spondent and.  Indeed,  called  her  his  adopted 
daughter  and  Introduced  her  on  some  occa- 
sions as  his  adopted  daughter.  It  could 
serve  no  good  purpose  for  us  to  review  and 
discuss  the  evidence  in  a  written  opinion. 
It  is  sufficient  to  say  that  there  is  evidence 
In  the  record  sufficient  to  support  the  ver- 
dict and  Judgment.  It  is  quite  clear  that 
the  respondent  performed  services  for  ap- 
pellant in  caring  for  him  and  taking  him  to 
her  own  home  which,  in  all  probability,  she 
would  not  have  i)erfonned  except  for  the 
promises  he  repeatedly  made  her  to  com- 
pensate her  either  lu  buying  her  a  farm  or 
In  giving  her  a  money  consideration. 

[3]  The  record  fails  to  show  any  undue 
influence  having  been  exerdsed  by  respond- 
ent over  this  old  man.  That  be  was  exceed- 
ingly fond  of  her  Is  conceded  on  all  sides, 
and  that  she  was  kind  to  him  and  took  every 
care  of  him  while  In  her  home  Is  equally 
clear.  It  is  well  established,  however,  and 
this  court  has  so  held,  that  "influence  gained 
by  kindness  and  affection  will  not  be  re- 
garded as  'undue,'  in  the  absence  of  any 
proof  of  imposition  or  fraud  bdng  prac- 
ticed" by  the  one  upon  the  other.  Tum^ 
V.  Gumbert,  19  Idaho,  339,  114  Pac.  33; 
Shaughnessy  v.  Hood,  21  Idaho,  709,  123 
Pac.  641.  See,  also,  Goodwin  v.  Goodwin, 
69  Cal.  600. 

The  appellant  has  assigned  a  great  many 
errors,  but  they  all  revolve  about  the  two 
propositions  above  mentioned.  We  fail  to 
find  any  ruling  or  action  of  the  court  or 
conduct  of  the  Jury  that  would  call  for  a 
reversal  of  the  judgment. 

This  case  is  an  apt  illustration  of  the  rule 
that  an  appellate  court  will  not  reverse  the 
verdict  of  a  jury  where  there  Is  a  conflict 
in  the  evidence  and  the  jury  have  seen  and 
heard  the  witnesses  as  they  testified.  In 
this  case  both  the  appellant  and  respond«it 
testified  In  person  before  the  jury ;  the  Jury 
had  abundant  opportunity  to  see  them  and 
observe  their  manner  and  demeanor  and  to 
Judge  of  their  veracity  and  truthfulness. 
If  the  appellant  was  laboring  under  senile 
dementia  or  was  so  advanced  In  age  as  to  be 
incapable  of  transacting  his  own  business  or 
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protecting  bis  own  Interest!,  this  ]nry 
wonld  undonbtedly  have  discovered  that  fftct 
and  rendered  a  verdict  accordingly.  Cte  the 
contrary,  many  witnesses  and  some  experts 
testified  that  he  was  entirely  capable  of  tak- 
ing care  of  his  own  business,  and  that  he 
was  laboring  nnder  no  disability  whatever. 
These  matters  have  been  passed  upon  by  the 
verdict  of  the  Jury,  and  we  are  not  inclined 
to  disturb  their  finding. 

The  Judgment  should  be  affirmed,  and  it 
is  so  ordered,  with  costs  In  favor  of  re- 
spondent 

STEWART,  J.,  concurs. 

SULLIVAN,  J.  (dissenting).  I  am  unable 
to  concur  in  the  conclusion  reached  by  the 
majority  of  the  court.  The  complaint  al- 
leses  the  delivery  of  the  check  involved  In 
this  case,  for  value,  its  Indorssement  and  pres- 
entation by  the  plaintiff,  and  the  refusal 
of  the  bank  on  which  It  was  drawn  to  pay 
it  The  auswer  denies  the  execution  and  de- 
livery of  the  check;  denies  any  memory  or 
remembrance  of  ever  signing  the  check; 
avers  that,  if  signed,  it  was  procured  to  be 
signed  by  fraud  and  undue  influence  on  the 
part  of  the  plaintiff  exercised  over  the  de- 
fendant at  a  time  when  he  was  seriously  111 
and  near  unto  death,  and  without  sufficient 
exercise  of  mind  to  know  or  understand  the 
purport  or  meaning  thereof;  denies  that  any 
consideration  whatever  was  ever  given  for 
said  check;  avers  that,  as  soon  as  the  ex- 
istence of  such  check  was  discovered,  the 
defendant  repudiated  the  same,  and  that,  if 
In  his  unbalanced  state  of  mind  be  gave  or 
delivered  such  check,  it  was  as  an  incom- 
plete gift,  fraudulently  and  unlawfully  ob- 
tained, and  without  any  consideration  what- 
ever, and  was  by  the  defendant,  upon  bis 
regaining  consciousness  of  mind  and  his  sens- 
es, revoked  and  repudiated. 

The  defendant  is  a  man  70  years  of  age 
or*  mwe,  was  greatly  enfeebled  In  health, 
and  on  and  prior  to  December  29,  1011,  the 
evening  said  check  was  given,  was  seriously 
HI;  BO  111  that  It  was  thought  by  all  who 
knew  bis  condition  that  he  could  not  recover. 

Plaintiff  and.  defendant  first  met  In  Octo- 
ber, 1910,  at  which  time  plaintiff  rented  a 
dwelling  house  from  the  defendant.  The  de- 
fendant, at  the  time  plaintiff  rented  the 
dwelling,  contemplated  going  to  California 
very  soon  and  remained  with  plaintiff  and 
family  about  a  month,  or  until  the  latter 
part  of  November,  1910,  during  which  time 
be  lived  with  the  family  of  plaintiff  and  paid 
bis  board.  On  his  return  from  California 
the  latter  part  of  March,  1011,  he  lived  and 
boarded  with  plaintiff  and  her  family  until 
the  fore  part  of  August,  1911,  during  which 
time  he  was  to  receive  his  board,  etc.,  for 
the  rental  of  the  house.  Early  in  August  the 
defendant  informed  the  plaintiff  that  he  had 
sold  the  house  In  which  they  were  living. 


and  the  parties  to  whom  be  bad  sold  it  want* 
ed  possession  of  It,  and  thereupon  plaintiff 
and  her  family  removed  from  said  house 
and  plaintiff  and  def^dant  met  only  once 
or  twice  until  the  following  December. 
Some  time  in  December,  1911,  the  d^endant 
and  plaintiff  entered  into  an  agreement 
whereby  the  plaintiff  was  to  rent  a  house 
from  defendant  and  i>ay  one-half  of  the  rent 
therefor,  and  defendant  was  to  stand  the 
other  half,  and  also  furnish  one-half  of  the 
provisions,  etc.,  for  the  board  of  the  family 
consisting  of  plaintiff,  her  husband  and  two 
daughters,  under  which  arrangement  the 
plaintiff  took  possession  of  the  house  refer- 
red to  on  December  20,  1011,  and  defendant 
had  a  room  in  said  house  and  boarded  with 
the  family. 

About  3  or  4  o'clock  on  the  morning  of 
December  28th,  the  defendant  was  taken 
violently  ill  and  plaintiff  and  her  husband 
went  to  his  room  to  administer  to  and  care 
for  him,  and  found  him  very  sick;  so  sick 
that  It  was  thought  he  would  die.  A  priest 
was  called  to  administer  to  him,  and  his 
banker  was  called  who  procured  an  attorney 
to  draw  bis  will,  which  was  done  about  4 
o'clock  on  the  afternoon  of  December  29th. 
About  9  o'clock  of  that  evening,  when  the 
defendant  was  in  a  very  exhausted  condition 
from  his  violent  sickness,  and  when  no  one 
was  present  but  plaintiff  and  defendant,  the 
plaintiff  went  into  his  room  and  procured 
him  to  sign  said  check.  She  wrote  the  check 
herself  and  procured  his  signature  to  it,  for 
?3,000,  and  next  morning,  between  10  and 
11  o'clock,  took  the  check  and  presented  it 
for  collection,  not  to  the  bank  in  Boise  City 
on  which  it  was  drawn,  but  to  another  bank. 
The  bank  on  which  It  was  drawn  was  nearer 
to  her  home  than  the  bank  to  which  she  pre- 
sented the  check,  still  she  went  to  another 
bank  to  deposit  said  check  for  collection. 
At  the  time  said  check  for  ^,000  was  drawn 
or  presented,  the  defendant  had  but  flOO  to 
his  credit  In  that  bank.  In  the  forenoon  of 
December  30,  1911,  as  soon  as  the  defendant 
discovered  that  said  check  had  been  Issued, 
he  demanded  Its  return,  which  was  refused 
by  plaintiff,  and  he  thereupon  advised  his 
banker  not  to  pay  It 

The  record  shows  that  the  plaintiff  Is  an 
intelligent  and  an  experienced  business  wo- 
man, having  been  stenographer  for  a  Texas 
congressman  for  two  years;  that  her  hus- 
band had  served  as  deputy  sheriff  for  many 
years;  and  that  they  were  both  keen,  shrewd, 
business  people.  The  evidence  clearly  shows 
that  the  check  was  cajoled  out  of  this  feeble- 
minded old  man  at  a  time  when  plaintiff  had 
reason  to  believe,  and  no  doubt  did  believe, 
that  he  would  die  in  a  very  short  time. 

As  to  the  consideration  given  for  said 
check,  the  plaintiff  testified  as  follows:  "Q. 
What  did  you  give  or  were  you  to  give  for 
this  $3,000?  A.  Why,  I  was  to  make  him  a 
home.    Q.  You  were  to  make  him  a  home  in 
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the  future?  A.  Or  rather,  he  was  to  make 
his  hoDtd  MrithiUs  and  I  would  take  care  of 
falm  as  I  was  doing  for  the  balance  of  hSs 
Ufe.  Q.  That  was  why  fae  gave  yon  the 
check,  ia  ItT  A.  That  Is  all  he  gare  lt>to  me 
for.  Q.  Xes.  What,  If  any,  past  care  had 
yen  given  to  him?.  A.  Why,  It  wasn't  a  case 
of  past  at  that  time,  it  was  present  There 
has  never  been  any  subject  of  past  care 
tmtil  December.  Q.  What  did  he  give  yon 
that  $3,000  check  for  in  December?  A.  Why, 
Mr.  Hawley,  I  told  you  that,  when  we  came 
back  from  Huntington  and  failed  to  get  a 
ranch  there,  Mr.  McOran  said  he  would  give 
me  $3,000  to  buy  a  ranch  la  New  Mexico 
and  that  he  was  to  make  his  home  vrlth  us 
the  balance  of  his  life.  Q.  This  $3,000  check 
then  was  given;  he  was  to  receive  a  h(Hne 
for  the  balance  of  his  life  with  you?  A.  If 
he  cared  to  make  it  Q.  Was  there  anything 
In  writing  which  would  have — ^whereby  he 
would  be  protected?  A.  There  was  no  writ- 
ing on  his  Bide  or  mine."  It  clearly  appears 
from  her  whole  testimony  that  there  was 
no  consideration  whatever  fur  said  check. 
There  was  no  obligation  on  the  part  of  plain- 
tiff to  care  for  or  support  the  defendant  dur- 
ing his  life,  and  the  evidence  shows  that  de- 
fendant had  paid  plaintiff  for  all  care  and 
board  she  had  given  him.  If  he  ever  prom- 
ised to  give  her  $3,000,  it  was  nudum. pac- 
tum and  void  for  want  of  mutuality.  It  was 
not  for  past  care  that  the  plaintiff  had  given 
defendant  that  the  check  was  given,  as  she 
positively  testifies  that  It  was  not  The 
whole  record  shows  the  Influence  of  a  schem- 
ing, strong-minded,  designing  woman  over  a 
weak,  senile  old  man,  persisted  in  during  a 
very  short  acquaintanceship.  The  plaintiffs 
own  testimony  shows  that  she  was  to  give 
nothing  and  did  not  obligate  herself  in  any 
way  for  said  $3,000  check,  nor  was  she  ob- 
ligated or  to  be  obligated  to  do  or  perform 
any  services  for  the  defendant  in  considera- 
tion of  said  check.  The  culmination  of  the 
scheme  to  secure  this  check  from  this  weak- 
minded  old  man  was  at  a  time  when  It  was 
believed  by  the  defendant  and  his  friends 
that  he  was  in  a  dying  condition,  and  then 
when  she  was  alone  with  him,  no  one  else 
present  she  persuaded  him  to  sign  a  check 
for  $3,000  drawn  by  herself. 

His  last  will  bad  only  been  executed  a 
few  hours  before  said  check  was  drawn,  and 
he  did  not  mention  plaintiff  in  his  will ;  she 
having  signed  said  will  as  an  attesting  wit- 
ness. If  he  owed  her  the  $3,000,  why  did 
she  not  present  the  matter  to  his  banker  and 
the  priest  and  the  lawyer  who  were  there  at 
the  time  the  will  was  drawn,  as  any  fair- 
minded  i)erson  would  have  done?  She  wait- 
ed until  the  still  hours  of  the  night  evident- 
ly preferring  darkness  rather  than  light 
when  she  was  alone  with  the  weak-minded 
old  man,  then  procured  him  to  sign  the  check, 
and   the  next   morning,   at   early    banking 


hours,  she  hastened  to  the  bank  and  deposit- 
ed the  cheek  for  -collection,  when  the  old  man 
had  only  $400  cash  in  the  bank  with  wUdi 
to  pay  the  dwck. 

The  plaintiff  heard  said  last  wiU  of  de- 
fendant read  and  signed  it  as  a  wltneaa. 
This  of  Itself  Is  Bi«nlflcant  as  indlcnUng 
that  she  did  not  want-  It  known  that  she  was 
attempting  to  inv^le  this  feeble-minded 
and  weak  old  man  into  giving  her  $3,000. 
It  seems  that  she  aptvoved  the  making  of 
said  last  will,  disposing  of  all  of  deftodant's 
property  to  ethers,  and  was  willing  to  take 
a  chance  on  procuring  the  old  man  to  give 
her  a  check  for  $3,000  in  the  dead  of  night 
when  no  one  was  present  except  herself  and 
the  defendant  The  defendant  attempted  to 
testify  on  the  trial  in  this  case,  and  his  tes- 
timony shows  that  he  is  a  weak-minded  old 
man. 

Viewing  this  ease  from  any  standpoint, 
either  that  of  fair  and  open  dealing  or  of  a 
transaction  between  people  on  equal  grounds, 
trading  at  arm's  length,  or  putting  the  case 
upon  the  footing  of  a  fair  and  adequate  or 
any  consideration  whatever,  there  is  not  only 
an  entire  failure  on  the  part  of  plaintiff  to 
sustain  the  issues  tendered  by  her  complaint 
but  there  Is  an  affirmative  showing  in  the 
testimony  of  the  plaintiff  herself,  which 
goes  to  Impeach  the  fairness  of  the  trans- 
action from  any  view  that  may  be  takes 
of  it 

There  is  no  substantial  conflict  in  the  ert- 
dence  upon  the  point  that  there  was  no  con- 
sideration given  for  said  check  or  that  tbs 
defendant  was  under  any  moral  or  legal  city- 
ligation  to  execute  said  check  In  favor  at 
the  plaintiff.  It  appears  from  the  record- 
that  the  defendant  Is  worth  about  $17,000, 
and  the  Jury  by  a  three-fourths  vote  evi- 
dently concluded  they  would  distribute  It 
differently  from  what  the  old  man  had  ■!»- 
dertaken  to  distribute  It  by  his  last  win. 
By  the  decision  of  my  associates,  the  plain- 
tiff is  given  $3,000  without  any  past  consid- 
eration for  it  and  without  any  future  obli- 
gation on  the  part  of  plaintiff  to  care  for  de- 
fendant during  the  remainder  of  his  UCe. 

The  Judgment  ought  to  be  reversed. 


(B  Idah^  nz) 

STATE  ▼.  ALLEN  et  aL 

(Supreme  Court  of  Idaho.     May  8.  1913.) 

1.  Criminai,  Law  (5  622*)— Sepahatk  Thiaxb 
— Discretion. 

Under  the  provisions  of  section  7880,  Kev. 
Codes;  as  amended  by  1911  Sess.  Laws  (19U 
Sess.  Laws,  p.  3ti8),  "when  two  or  more  de- 
fendants are  jointly  indicted  or  informed  against 
for  a  felony  or  any  criminal  offense,  the  defend- 
ants may  be  tried  separately  or  jointly  in  the 
discretion  of  the  coait"  Held  that,  under  this 
statute,  it  was  not  an  abuse  of  the  discretion  of 
tlie  trial  court  to  refuse  to  grant  separate  trials 
to  defendants,  where  each  ot  the  defendants  de- 
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aired  to  be  a  witness  for  the  other  tiod  also  a 
mritnesB  ja  bja  own  trial  on  his  own .  behalf, 

[Bd.  Note.— For  other  cases,  see  Criminal 
I.AW.   Cent.  Dig.   {f  1380-1383;    Dec.   Dig.   i 

2.  Cbjminal  Law   (i  404*)— Dbmonstbative 

BvinENCE— Sufficiency  of  iDENTincAiioN. 
Held,  that  it  was  not  error  on  the  part  of 
the  trial  court  to  adorit  a  revolver  bolster  In 
f  vidence  in  a  prooaeution  -  for  stiuder,  where 
the  witness  identifying  the  holster  ..was  shown 
thp  holster  in  the  presence  of  the  jury,  and  was 
aslfed  if  that  was  the  ifevolver  holster  the  de- 
fendaat  had,  and  tbe  witness  replied:  '*! 
thi«k  it  is,  I  am  not  sure ;   it  ajppeara  ,to  be." 

[E^.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $i§  873,  891-893,  1457:  Dec. 
Dig.  S  404;*  Homicide,  Cent.  Djg.  J,  577.] 

8.  CBiMiMAr.  Law  (§|  663.  1168»)  —  Dbmon- 
STKATivE  Evidence— Identification  —  Cus- 
ToDT- Harmless  Ebrok. 

Where  tbe  attorniey  ilor  tbe  defendant  od 
cro8»'«zamination  of  a  state's  witneaa  in  the 
trial  of  a  criminal  case  has  the  witness  produce 
an  article  of  personal  property  and  testify  con- 
oening  it,  and  tell  where  he  got  it,  and  what  h« 
bad  been  dowg  with  it,  it  is  error  for  the  trial 
court  to  refuse  to  have  the  article  marked  for 
identification,  and  retained  in  the  possession  of 
the  court  for  the  pur{>oees  of  cross-exaininatlon 
and  the  inspeotion  of  the  defendant  and  his 
connsel,  or  for  any  use  to  which  defendant  may 
legally  apply  the  exhibit. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  !|  1602,  3124,  3125,  3129-3136, 
8144;   Dec.  Dig.  \i  66»,  1168.»] 

4.  Witnesses  (§  248*)  —  Examination  —  Re- 

ai>0N8TVENt:s8  or  answer. 

Where  a  witnew  on  behalf  of  the  stAte 
while  on  the  witneaa  stand  was  asked  the  quea- 
tion,  "Under  what  circumstances  did  you  sec 
him?"  (referring  to  defendant)  and  the  witness 
answers,  "The  Chinaman— tbe  Chtaeee  poirter  at 
my  house  pointed  him  out  to  me  and  told  me  to 
be  careful  of  hiju,"  held,  that  the  court  did  not 
err  in  denying  a  motion  to  strike  the  answer 
from  tbe  record. 

fBd.  Note.— For  Other  cases,  see  WHoesses, 
Cent.  Dig.  il  8ei-8B3;   Dec.  Dig.  |  24a*] 

6.  CRiMiWAi.  Law  (I  655*)  —  Remarks  or 

COURK 

•  Where  a  trial  judge  after  admonishing  a 
jury  before  taking  a  recess  in  the  course  of  the 
tria)  of  a  criminal  case  said  in  the  presence  of 
the  jnry:  'The  conrt  desires  to  say  to  connsel 
concerned  in  this  case  that  he  is  of  tlie  opinion 
tliat  too  much  time  is  being  consumed  in  the.  ex- 
aminations, as  the  same  questions  are  being  re- 
peatedly asked  many  times  and  much  needless 
repetition  being  indnlged  in,  and  that  perhaps 
nine  out  of  ten  questions  which  have  been  asked 
are  irrelevant  and  immaterial  because  of  this 
continned  and  useless  repetition" — held,  that  the 
femarlra  of  the  court  were  not  prejudicial  to 
the  rights  of  tiie  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  §§  1520-1523,  1527,  1535;  Dec. 
pig.  i  655.*] 

0.  Homicide  (§§  166,  339*)  — Evidence— Ad- 
MissiniLiTY— Harmless  Error. 

Where  a  defendant  is  on  trial  on  the  charge 
of  murder,  and  tbe  evidence  on  the  part  of  tlio 
state  tends  to  show  that  the  murder  was  com- 
mitted in  an  attempt  to  commit  ri/bbery,  and 
the  state  introdticod  endenee  tending  to  show 
that  defendant  was  "broke"  and  witboat  any 
nkeans,  it  would  have  bttea  proper  for,  tlie  court 
to  have  allowed  the  defendant  s  offer  to  prove 
'that  he  was  in  fact  not  "broke,"  but.  on  the 
contrary,  bad  money  'and  property  ef  his  'Own, 


and  was  In  good  financial  circumstances;  and 
further,  hel4,  that  the  ruling  of  the  court  ex- 
cluding such  evidence  was  not. reversible  error. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §|  320-331,  714;  Dec  Dig.  §)  IBl!, 
339.*] 

7.  Criminal  Law  (5  1170*)— ArfEAL- Harm- 
less Error— ExcLcsroN  or  Evidence. 
Where  a  defendant,  charged  with  -  the  com- 
miseien  of  a  homicide,  is  endeavoring  to  estab- 
lish an  alibi,  and  testifies  that  at  the  time  the 
homicide  occurred  he  was  at  another  place  and 
in  his  room  and  in  bed,  and  that  be  beard  a 
doaversation  between  two  persons  in  a  room  op- 
posite his  and  details  the  conversation,  and  the 
persons  wlio  occupied  the  room  opposite  the 
defendant  testify  tnat  they  heard  the  shooting, 
and  that  one  of  them  opened  the  door  and  made 
remarks  about  the  matter,  and  then  the  defend- 
ant seeks  to  have  such  witnesses  detail  the  con- 
versation had,  and  the  court  refuses  to  admit 
the  evidence,  held  that,  while  it  would  not  liave 
been  erroneous  for  the  court  to  have  admitted  a 
detailed  account  of  tbe  conversation  for  tbe 
purpose  of  corroborating  tlie  defendant's  evi- 
dence and  establishing  bis  alibi,  still  tbe  court's 
ruling  excluding  soch  evidence  was  not  preju- 
dicial error,  for  tbe  reason  tliat  the  evidence  ad- 
mitted covered  substantially  all  the  facts  tend- 
ing to  corroborate  defendant's  evidence  as  to 
the  alibi. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Ijiw,  Cent  Dig.  f|  3145-3153;  Dec.  Dig.  § 
1170.*] 

&  Criminal  Law  (|  1170*)— Appeal— Harm- 
less Error— Offer  of  Proof. 

Upon  a  trial  where  a  defendant  is  charged 
with  mutder,  and  tbe  evidence  tends  to  show 
that,  the  murder  was  committed  in  an  attem^tt 
to  commit  a  robbery,  and  the  court  admits  evi- 
dence as  to  the  good  reputation  of  the  defend- 
ant for  peace  and  quietude,  there  was  no  preju- 
dicial error  in  the  niliag  of  the  court  in  there- 
after excluding  a  general  offer  to  prove  tbe  good 
reputation  of  the  defendant  "for  truth  and 
veracity,  and  bonestj-  and  integrity,  morality 
and  immorality,  sobriety  and  inebriety." 

(Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  3145-816»:  Dec.  Dig.  t 
1170.*]     '.  . 

9.  Criminal  Law  (|  377»)— Evidenob— Kept- 

TATION. 

A  defeadamt  who  is  chaeged  with  iMinicide 

should,  aa  a  rule,  be  allowed  to  show,  if  be  can, 
that  he  has  a  good  reputation  in  kis  community 
and  among  those  who  have  known  him  both  for 
peace  and  qiiiet  and  truth  and  veracity  in  all 
cases  where  the  evidence  is  circumstantial,  or 
the  plea  is  one  of  self-defense,  and  the  defend- 
ant's truthfulness  or  honesty  is  brought  in  ques- 
tion. 

[Bd.  Note.— For  other  eases,  see  Criminal 
Tjsw,  Cent  Dig.  «f  880,  8S7,  840;  Dec.  Dig.  { 
377.*] 

10.  Conviction  ScsTAfxED. 

Evidence  in  this  case  considered,  and  hM 
■Dfficient  to  support  a  verdict  of  convictioib 

11.  Sbowino  for  New  Trial  iNBUfTiciENT. 
Showing  made  in  this  case  for  a  aew  trial 

on  tbe  grounds  of  newly  discovered  evidence 
luld  insufficient  to  rc<iuirc  the  granting  of  a  new 
trial. 

Appeal  frmn  District  Court,  Blatde.  Oonn- 
ty:    Bdward  X  Walters,  Judee. 

Cbarles  II.  Allen  and  another  were  con- 
victed of  itturder,  and  tfaey  appeal.  ■  ABrmed. 


*ror  other  cases  see  same  topic  and  sactlea  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key -No.  Series  A  Rep'r  Indexes 
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a  M.  Booth  and  W.  P.  Outhrle,  both  of 
Twin  Falls,  and  R.  M.  Angel,  of  Halley,  for 
api)ellants.  J,  H.  Peterson,  Atty.  Gen.,  J.  J. 
Guheeu  and  T.  C.  Coffin,  Asst  Attya  Gen., 
for  the  State. 

AILSHIB,  C.  I.  The  defendants  were 
jointly  tried  and  convicted  on  the  charge  of 
murder,  and  were  sentenced  to  life  imprison- 
ment in  the  state  penitentiary.  This  appeal 
Is  from  the  Judgment  and  an  order  denying 
a  motion  for  a  new  trlaL 

The  homicide  occarred  in  a  honse  of  111 
repute  in  the  town  of  Bailey  on  the  night  of 
September  21, 1911.  A  robbery  was  attempt- 
ed, and  resulted  in  the  killing  of  a  man  nam- 
ed Crowley,  who  was  a  piano  player  in  this 
resort.  The  house  was  entered  by  two  mask- 
ed men,  one  wearing  a  tall  black  hat  and  a 
red  mask  and  the  other  a  cap  and  a  black 
mask.  Two  witnesses,  Lorenzo  Swift  and 
Charles  Crawford,  testified  that  they  were 
accomplices,  and  that  they,  together  with  the 
appellants,  Allen  and  Clevenger,  planned  to 
rob  the  Inmates  of  the  Dot  Allen  resort,  and 
that  in  pursuance  of  this  plan  they  went 
with  the  appellants  on  the  night  In  question 
to  the  Dot  Allen  house,  and  in  accordance 
with  the  prearranged  plans  Swift  and  Craw- 
ford remained  outside  as  guards,  while  Al- 
len and  Clevenger  entered  the  bouse  for  the 
purpose  of  perpetrating  the  robbery.  A  num- 
l>er  of  errors  have  been  assigned,  but  we 
shall  not  give  separate  consideration  in  this 
opinion  to  all  of  them. 

[1]  1.  Defendants  made  application  to  the 
trial  court  for  separate  trials,  and  the  court 
denied  the  motion.  This  ruling  is  assigned 
as  error.  It  is  claimed  that  the  court  abused 
his  discretion  in  denying  this  request.  Sec- 
tioo  7860  of  the  Bevised  Codes,  as  amended 
at  the  1911  Session  (1911  Sess.  Laws,  p.  868), 
provides  that,  "when  two  or  more  defendants 
are  jointly  indicted  or  informed  against  for 
a  felony  or  for  any  criminal  offense,  the  de- 
fendants may  l>e  tried  separately  or  Jointly, 
in  the  discretion  of  the  court"  The  princi- 
pal argument  made  against  the  ruling  of  the 
court  Is  that  each  defendant  desired  to  be- 
come a  witness  in  his  own  behalf,  and  each 
one  desired  the  other  as  a  witness  on  his 
trial,  and  that  to  try  them  both  together,  and 
have  them  both  defendants  in  the  same  ac- 
tion, tended  to  wealcen  their  evidence  before 
the  Jury.  There  is  perhaps  some  force  in  this 
argument,  but  it  is  not  suflicient  to  Justify 
us  in  holding  that  the  trial  court  abused  his 
discretion  in  denying  them  separate  trials. 
BaU  V.  tJnited  States,  163  U.  S.  662,  16  Sap. 
Ct.  1192,  41  Ia  Ed.  300;  State  v.  Johnson, 
116  La.  856,  41  South.  117;   12  Cyc.  505. 

[2]  2.  The  accomplice  Crawford  on  the 
witness  stand  was  banded  a  revolver  holster, 
and  asked  if  it  was  the  holster  Clevenger 
had  his  gun  in  when  he  left  tbe  house  that 
night  preceding  the  attempted  robbery,  to 
wbicb  Om  witneaa  answered:     **I  think  It 


Is;  I  am  not  sore;  It  appears  to  be."  On 
this  identification  the  holster  was  introdaoed 
in  evidence  over  the  objection  of  tbe  defend- 
ants, and  they  now  assign  the  ruling  of  the 
conrt  as  error.  The  witness  had  previously 
testified  positively  that  Clevenger  carried  his 
gun  in  a  holster  buckled  arotmd  him ;  and, 
while  he  was  not  positive  that  this  was  the 
particular  holster  he  wore,  he  gave  It  as  his 
opinion  that  It  waa.  The  identification  Is 
not  such  as  should  be  required  before  an  ex- 
hibit is  introduced,  but  its  admission  under 
these  circumstances  could  certainly  do  tbe 
defendants  no  harm.  There  is  no  error  In 
tbe  conrt'B  ruling  In  this  respect  Under- 
bill, Criminal  Evidence  (2d  Ed.)  S  47;  Mitchell 
V.  SUte,  94  Ala.  68,  10  South.  618. 

IS]  8.  While  the  accompUce,  CrawTord, 
was  on  tbe  witness  stand  and  during  bia 
cross-examination  by  counsel  for  defendants, 
he  produced  from  his  pocket  a  red  handker- 
chief, knotted,  and  testified  that  he  purchas- 
ed it  at  Bichfleld,  that  he  did  not  have  It  in 
Halley,  and  that  he  and  Swift  tied  knots  in 
it  while  in  Jail.  Thereupon  counsel  for  de- 
fendants asked  to  have  the  handkerchief 
marked  for  identification  for  use  on  cross- 
examination,  to  which  counsel  for  the  state 
objected,  and  the  objection  was  sustained  by 
the  court  This  action  of  the  court  is  assign- 
ed as  error.  0>unsel  for  appellants  Insist 
that  they  had  a  right  to  make  inquiry  as  to 
this  handkerchief,  and  to  have  it  retained  in 
the  custody  of  the  court  We  are  of  the 
opinion  that  the  ruling  of  the  conrt  was  er- 
roneous. When  an  article  is  presented  in 
court  before  the  Jury,  and  either  party  de- 
sires to  have  it  marked  for  identification  and 
retained  In  the  custody  of  the  court  for  the 
purpose  of  questioning  witnesses  concerning 
it  that  right  should  be  accorded  the  party 
who  requests  it  If  a  witness  who  prodooes 
an  article  in  court  Is  allowed  to  retain  the 
possession  of  it  and  carry  It  away  from  the 
courtroom,  it  may  become  Impossible  to  agrfin 
get  hold  of  it  or  to  be  certain  that  the  same 
article  is  again  produced.  This  ruling  of  tbe 
court  however,  was  not  such  an  error  as 
could  have  been  prejudicial  to  the  defend- 
ants. They  did  not  ask  any  other  witnesses 
about  this  handkerchief  or  pursue  tbe  In- 
quiry any  further.  The  evidence  elldted 
fails  to  show  that  It  had  any  relevancy  what- 
ever to  the  matters  about  which  tbe  witness 
was  testifying  or  to  any  material  fact  In  tbe 
case.  No  contention  was  made  that  this  was 
the  handkerchief  worn  by  one  of  the  masked 
men  on  the  night  of  the  homicide,  and  no 
attempt  was  made  to  show  any  such  tact 
We  must  assume  that  the  jury  were  men  of 
average  intelligence  who  were  trying  to  dis- 
charge their  duties  conscientiously  as  jury- 
men. With  such  men  the  evidence  introduc- 
ed on  this  subject  and  the  incidents  recited 
in  the  record  concerning  the  same  would 
certainly  have  no  weight  or  bearing,  and 
could  In  no  way  prejudice  defendants'  rights. 
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[4]  4.  When  the  state's  witness,  Dot  Allen, 
was  being  cross-examined,  she  was  asked  the 
qnestlon,  "Under  what  drcnmstances  did 
you  see  him?"  (Allen),  to  which  she  answer- 
ed, "The  Chinaman — the  Chinese  porter  at 
my  house — pointed  him  ont  to  me,  and  told 
me  to  be  careful  of  him."  Defendant  moved 
to  strike  this  answer  out,  on  the  ground  that 
It  was  not  responsive  to  the  question,  and 
the  motion  was  overruled.  The  answer  was 
not  entirely  responsive,  and  yet,  assuming 
the  statement  contained  in  the  answer  to  be 
tme,  it  is  the  kind  of  answer  that  an  average 
witness  would  natnrally  give  to  such  a  ques- 
tion concerning  one  whom  they  had  first  seen 
under  such  circumstances.  There  was  no 
error  In  the  ruling  of  the  court  on  this  mo- 
tion. 

[I]  5.  During  the  course  of  the  trial,  and 
as  the  court  was  about  to  admonish  the  jury 
before  a  noon  recess,  the  Judge  said:  "The 
court  desires  to  say  to  counsel  concerned 
in  this  case  that  be  Is  of  the  opinion  that  too 
much  time  is  being  consumed  in  the  examina- 
tions, as  the  same  questions  are  being  re- 
peatedly asked  many  times  and  much  need- 
less repetition  being  Indulged  In,  and  that 
perhaps  nine  out  of  ten  questions  tchich  have 
been  asked  are  irrelevant  and  immaterUil 
because  of  this  continued  and  useless  repeti- 
tion." Counsel  excepted  to  this  statement  of 
the  court,  and  now  complains  of  that  part  of 
the  statement  which  we  have  Italicized. 
There  was  no  error  In  this  statement  by  the 
court.  It  was  made  general  and  without 
reference  to  any  particular  counsel  or  to 
either  side  of  the  case,  and  It  was  not  an  ex- 
pression of  an  opinion  of  the  court  as  to  the 
weight  of  the  evidence.  It  had  reference  to 
the  questions  counsel  were  asking.  The  court 
made  no  suggestion  that  the  evidence  elicited 
by  the  questions  was  not  material,  but  sug- 
gested that  they  were  repetitions,  and  that 
they  were  "irrelevant  and  Immaterial  be- 
cause of  this  continued  and  useless  repeti- 
tion." See  State  v.  Roland,  11  Idaho,  490, 
83  Pac.  337;  State  v.  Brown,  100  Iowa,  50,  69 
N.  W.  277. 

6.  Assignments  Nos.  6,  7,  8,  9,  10,  11,  12, 
and  13  have  reference  to  the  rulings  of  the 
court  in  admitting  and  rejecting  evidence. 
There  was  no  error  in  the  rulings  of  the 
court  to  which  these  assignments  are  direct- 
ed, and  the  questions  Involved  are  not  of 
such  consequence  as  would  justify  their  de- 
tailed consideration  in  a  written  opinion. 

[8]  7.  Assignment  No.  14  is  directed  against 
the  ruling  of  the  court  in  sustaining  the 
state's  objection  to  a  question  asked  of  de- 
fendant Clevenger  on  direct  examination  as 
to  the  nature,  extent,  and  character  of  his 
resources.  The  state  had  shown  that  the 
homicide  was  committed  as  the  result  of  an 
attempted  robbery  or  holdup.  The  defendant 
sought  to  show  that  he  was  In  comfortable, 
financial  condition,  and  by  that  means  to 
show  that  there  was  no  motive  for  a  robbery. 


The  argument  advanced  In  support  of  this 
assignment  of  error  is  that  poverty  and  hun- 
ger and  want  are  strong  incentives  to  crime 
and  especially  to  the  crime  of  robbery;  and 
that  since  the  state  had  shown  in  this  case 
that  the  real  crime  that  was  planned,  and 
that  defendants  were  trjrlng  to  carry  out 
was  that  of  robbery,  and  that  defendant  was 
"hard  up  and  broke,"  the  defendant  might 
show  lack  of  motive  to  commit  the  crime  of 
robbery  by  showing  that  he  had  plenty  of 
money  and  property  of  his  own,  and  that  he 
was  not  pressed  by  hunger  or  "short"  of 
money,  as  claimed  by  the  state.  Counsel 
cite  the  case  of  Jacob  r.  Esau,  25  Gen.  29, 
as  showing  what  hunger  will  drive  men  to 
do.  This  is  persuasive,  and  there  is  an  ele- 
ment of  merit  In  the  contention,  but  it  would 
be  a  very  dangerous  rule  to  adopt  and  an 
erroneous  conclusion  to  reach  to  suppose 
those  who  are  hungry  or  "broke"  are  the  only 
ones  who  commit  crime — even  the  crime  of 
robbery.  Of  coarse,  those  who  are  In  better 
circumstances  frequently  adopt  an  easier, 
more  genteel,  and  less  dangerous  method  of 
robbing  their  victims  than  that  of  going  oat 
with  a  six-shooter  and  holding  them  up,  but 
the  results  accomplished  amount  to  the  same 
thing.  The  authorities,  so  far  as  they  have 
been  called  to  our  attention,  are  adverse  to 
appellant's  contention. 

A  very  similar  question  arose  In  Reynolds 
V.  State,  147  Ind.  7,  46  N.  E.  33,  and  the 
court,  after  discussing  the  principle  Involved 
and  determining  it  adversely  to  appellant's 
contention,  said :  "Among  the  motives  recog- 
nized as  impelling  men  to  commit  crime  is 
the  desire  of  gain.  •  •  •  This  motive, 
however,  has  influenced  the  conduct  of  rich 
persons  as  well  as  poor  persons.  Men  do  not 
rob  or  steal  except  as  they  have  a  desire  to 
do  so,  but  such  desire  does  not  come  so  much 
from  the  poverty  of  the  individual,  as  from 
the  atwence  of  a  moral  sense,  and  from  the  de- 
sire to  possess  at  all  hazards  something  that 
does  not  belong  to  him."  See,  also.  Colter  v. 
State,  87  Tex.  Cr.  B.  284,  39  S.  W.  676.  The 
court's  ruling  did  not  deprive  defendants  of 
any  substantial  right. 

[J]  8.  Assignments  15  and  16  are  directed 
against  the  ruling  of  the  court  In  sustaining 
the  state's  objections  to  questions  asked  the 
witnesses  Perkins  and  Butler  as  to  a  conver- 
sation had  between  them  at  the  Rorem  room- 
ing house  In  Halley,  Immediately  following 
the  firing  of  the  shot  at  the  Dot  Allen  house 
on  the  night  of  this  homicide.  The  defend- 
ants testified  that  they  were  In  their  room  at 
the  Rorem  rooming  house  when  this  trouble 
took  place  at  the  Dot  Allen  house,  and  that 
about  midnight  they  heard  the  door  of  the 
room  across  the  hallway  from  them  open  and 
that  two  men  seemed  to  be  discussing  a 
shooting  that  had  occurred,  and  that  one 
appeared  to  come  to  the  door,  and  make  the 
remark  that  "something  Is  going  on  down 
town,  either  a  robbery  or  a  holdup  or  some 
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one  killed,"  that  the  person  who  made  this 
remark  then  went  back  Into  the  room  and 
closed  the  door,  and  that  they  heard  certain 
remarks  made  by  one  of  the  occupants  of  the 
room  at  the  time  the  door  was  closed.  The 
defoidants  testified  that  they  did  not  know 
who  occupied  this  particular  room  that  night, 
and  did  not  know  who  the  persons  were  who 
engaged  In  the  conversation  referred  to.  The 
defendants  then  called  the  witnesses  Perkins 
and  Butler,  who  had  occupied  this  particular 
room  on  the  night  at  this  homicide.  Perkins 
lived  In  the  country  some  distance  from 
Hailey,  and  Butler  resided  at  Corral,  Idaho, 
and  was  a  blacksmith  at  that  place.  They 
occupied  the  room  eivosite  the  room  occu- 
pied by  appellants  on  the  night  of  this  occur- 
rence. They  were  not  acquainted  with  appel- 
lants at  the  time  of  this  difficulty.  These 
witnesses  both  testified  that  they  occupied 
the  same  room  at  the  Rorem  rooming  house 
that  night,  and  that  about  midnight  they 
heard  some  shots  fired,  and  that  immediately 
after  the  shots  were  fired  they  had  engaged 
In  a  conversation  about  the  shooting,  specu- 
lating as  to  what  it  was  all  over;  that  Per- 
kins got  out  of  bed  and  opene4  the  door,  and 
made  some  statement  while  he  was  In  the 
hallway;  and  that  after  Perkins  came  back 
Into  the  room  and  closed  the  door  they  heard 
acme  talking  In  the  buUding,  and  that  It 
sounded  like  It  wm  In  the  room  opposite 
tlie  one  occupied  by  them.  Each  of  these 
witnesses  started  to  detail  the  conversation 
they  had  at  the  time  they  heard  these  shots, 
and  counsel  for  the  state  objected,  and  the 
court  Buntained  the  objection,  and  this  ruling 
la  the  cause  of  the  complaint  In  assign- 
ments 15  and  16  under  consideration.  The 
evidence  given  by  these  two  witnesses  tended 
to  corroborate  the  appellants  as  to  their  alibi, 
and  the  testimony  as  given  by  them  Indicates 
^at  they  did  engage  In  a  conversation  about 
the  shooting,  and  that  they  did  so  immediate- 
ly after  they  heard  the  shots  fired.  It  also 
shows  they  occupied  the  room  across  the  hall- 
way from  the  room  occupied  by  appellants. 
A  detailed  statement  of  the  conversation 
would  not  have  added  materially  to  this 
corroboration.  Of  course,  had  these  wit- 
nesses testified  to  making  substantially  the 
same  remarks  as  the  defendants  testified 
they  heard.  It  would  have  tended  to  show  that 
the  defendants  were  dose  by  at  the  time  this 
conversation  took  place,  and  that  they  heard 
the  conversation  had  between  these  two  wit- 
nesses. State  T.  Oelaney,  92  Iowa,  4G7,  61 
N.  W.  189:  People  v.  Hare,  67  Mich.  505, 
24  N.  W.  843;  State  t.  Hayward,  62  Klnn. 
474,  66  N.  W.  66.  W«  are  of  the  opinion, 
however,  that  the  evidence  admitted  covered 
substantially  what  could  have  been  accom- 
plished by  detailing  the  conversation  had  be- 
tween the  witnesses.  It  Is  clear  that  that 
conversation  would  have  been  wholly  inad- 
missible for  any  purpose  except  in  so  far  as 
it  tauded  to  establish  the  alibi  set  up  by 


the  defendants.     We  cannot  say  the  court's 
ruling  was  erroneous  in  this  respect. 

[I,  9]  9.  Assignments  17  and  18  raise  the 
correctness  of  the  ruling  of  the  trial  court 
on  the  offer  ot  appellant  with  reference  to 
character  evidence.  When  defendants  had 
the  witness  George  Johns  on  the  stand,  they 
asked  him  as  to  the  general  reputation  of 
the  defendant  Clevenger  where  he  resided  for 
honesty  and  Integrity,  to  which  the  court  sus- 
tained an  objection.  Defendants'  counsel 
then  made,  the  following  offer:  "We  now 
otCer  at  this  time  to  prove  that  the  reputa- 
tion for  truth  and  veracity,  and  honesty  and 
integrity,  morality  and  Inunorallty,  sobriety 
and  Inebriety,  of  the  defendants  is  good." 
Whereupon  the  court  denied  the  offer.  This 
ruling  of  the  court  was  apparently  made  on 
the  theory  that  the  defendants'  reputation 
for  truth  and  veracity,  or  honesty  and  in- 
tegrity, or  morality  and  immorality,  or  sobri- 
ety and  Inebriety,  was  not  In  Issue.  The 
court,  however,  had  already  admitted  evi- 
dence on  the  part  of  the  defendant  Cleveuger 
tending  to  show  his  good  reputation  for  "[leace 
and  quietude,"  and  disallowed  the  next  ques- 
tion, which  went  to  the  reputation  of  the 
same  defendant  for  "honesty  and  Integrity." 
The  court  evidently  took  the  view  that,  since 
this  was  a  trial  for  murder,  the  real  trait  of 
character  that  was  involved  was  that  of  the 
peace  and  quiet  of  the  defendant;  that  is, 
as  to  whether  he  had  been  a  peaceable,  or- 
derly, and  law-abiding  citizen.  On  the  other 
band,  the  court  must  have  considered  that 
the  Issue  on  trial  did  not  primarily  involve  the 
reputation  of  the  defendants  for  honesty  and 
integrity.  Technically  and  theoretically,  we 
presume  the  trial  court  was  entirely  correct 
In  his  ruling,  but  It  seems  to  us  that  coiirta 
ought  not  to  be  too  particular,  technically  or 
theoretically,  in  these  matters,  as  Juries  are 
not  going  to  distinguish  very  much  between 
these  different  phases  of  a  man's  reputation 
when  he  is  on  trial  for  his  life.  If  a  man 
ever  has  any  use  for  a  good  reputation  or  it 
can  ever  serve  him.  It  Is  certainly  at  a  time 
when  he  is  on  trial  for  his  life  charged  with 
having  taken  the  life  of  a  human  being,  and 
It  Is  at  such  a  time  that  he  ought  to  be  ac- 
corded the  privilege  and  opportunity  of  in- 
troducing the  evidence  of  those  who  have 
been  acquainted  with  him  and  know  his  gen- 
eral reputation,  not  merely  for  peace  and 
quietude,  but  as  well  for  truth  and  veracity 
and  honesty  and  Integrity.  A  man  who  has 
borne  a  good  reputation  In  his  community 
and  among  those  who  have  known  him 
should,  as  a  rule,  be  allowed  to  have  evidence 
of  such  fact  go  to  the  Jury  In  a  case  ot 
homicide  where  the  evidence  is  circumstan- 
tial or  the  plea  is  self-defense  and  the  de- 
fendant's truthfulness  or  honesty  is  brought 
In  issue.  State  v.  McGreevey,  17  Idaho,  453, 
105  Paa  1047.  In  the  case  at  bar  the  charge 
made  by  the  information  primarily  Involved 
the  character  of  the  defendants  for  peace 
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and  quietude  or  their  general  attitude  to- 
wards IndlTldualB,  society,  and  the  laws  of 
the  land.  On  the  other  hand,  when  It  Is  re- 
jnenjbered  that  the  principal  evidence  pro- 
duced by  the  state  disclosed  that  this  crime 
was  committed  in  an  attempt  primarily  to 
commit  the  crime  of  robbery,  U  becomes  evi- 
dent that  the  charge  as  disclosed  by  tlte  evi- 
dence in  a  large  measure  Involred  the  char- 
acter of  these  defendants  with  reference  to 
honesty  and  Integrity.  While  we  think  it 
would  have  been  embiently  proper  for  the 
court  to  have  admitted  the  evidence  offered 
toocliing  the  reputation  of  the  defendants  for 
honesty  and  integrity  as  well  as  peace  and 
quietude,  we  do  not  think  the  ruling  of  the 
court  deprived  the  defendant  of  any  sub- 
stantial right  or  was  prejudicial  to  his  de- 
fense. 

[10]  10.  The  next  assignment  is  directed 
against  the  sufficiency  of  the  evidence  to  sup- 
port the  verdict.  We  shall  not  enter  into  a 
discussion  of  the  evidence  in  this  opinion. 
There  is  no  doubt  In  our  minds  but  that 
there  was  sufficient  evidence  introduced  to 
support  the  verdict  and  Judgment 

[11]  11.  The  newly  discovered  evidence  set 
up  in  the  affidavits  for  a  new  trial  was  not 
sudi  as  would  require  granting  a  new  trial, 
or  would  likely  have  produced  a  different  re- 
sult had  the  evidence  been  produced  on  the 
trial.  Much  of  this  would  not  have  been  ad- 
missible; part  of  it  would  have  been  only 
cumulative,  while  other  affidavits  consisted 
of  mere  contradictions  and  impeachments. 
The  showing  made  was  not  of  such  a  char- 
acter as  to  call  for  a  new  trial. 

The  Judgment  should  be  affirmed,  and  it  is 
80  ordered. 

STEWART,  J.,  concurs.  SULLIVAN,  J., 
sat  at  the  hearing,  but  did  not  participate 
in  the  decision. 


CLEARY  V.   KINCAID. 
(Supreme  Court  of  Idaho.     May  9,  1913.) 

1.  CONBTITUTIONAt    LaW    (§   2»*)— "SbLF-KX- 

KCl'TORY    rBOVlSIONB." 

ConBtitutional  provisions  are  self-executing 
when  there  is  a  manifest  intention  that  they 
should  go  into  immediate  ellect,  and  no  ancil- 
lary legislation  is  necessary  to  the  enjoyment 
of  the  right  given  or  the  enforcement  of  any 
duty.  This  is  to  be  determined  from  a  consid- 
eration both  of  the  language  used  and  of  the 
intrinsic  nature  of  the  provision  itself.  If  the 
nature  and  extent  of  the  right  conferred  and 
of  the  liability  imposed  Is  fixed  by  tlie  provi- 
sion itself  SO  that  they  can  be  detenained  by 
the  examination  and  construction  of  its  own 
terms,  and  there  is  no  language  used  indicating 
that  the  subject  is  referred  to  the  Legislature 
for  action,  then  the  provision  should  be  con- 
strued aa  self-executing,  and  its  language  as 
addressed  to  the  courts. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §§  42-52 ;   Dec.  Dig.  §  29.* 

For  other  definitions,  see  Words  and  Phrases, 
v<^.  7,  p.  <i04!>.] 


2.  Cases  Distinouibbed. 

The  cases  of  Blake  v.  Board  of  Commis- 
sioners,  5  Idaho,  103,  47  Pac.  734,  and  Hays 
V.  Hays,  5  Idaho,  1,54,  47  Pac.  732,  cited,  dis- 
cussed, and  distinguished, 
a.  Constitutional  Law  (|  31*)— Collectob. 

Section  6,  art.  18,  of  the  Constitution,  as 
amended  by  the  amendment  adopted  by  the 
voters  of  the  state  on  November  5,  1912,  which 
provides,  "By  striking  out  the  words  who  is 
ex  officio  tax  collector,'  after  the  words  'a 
county  assessor,'  and  inserting  the  words  'and 
also  ex  officio  tax  collector'  after  the  words  'a 
county  treasurer,  who  is  ex  officio  public  ad- 
ministrator,' "  is  self-operative  and  became  a 
part  of  the  state  Constitution  upon  its  adoption 
by  the  voters  of  the  state  at  the  general  elec- 
tion on  the  5th  of  November.  1912. 

[Ed.  Note. — For  other  cases,  see  Oon.<<titution- 
at  Law,  Cent  Dig.  f  58 ;    Dec.  Dig.  S  31.*] 

Original  action  for  a  writ  of  mandate  by 
Maud  Lowry  Cleary  against  William  A.  Kiii- 
caid.    Writ  ordered  to  issue. 

Cavanah,  Blake  &  MacLane,  of  Boise,  for 
petitioner.  J.  H.  Peterson,  Atty.  Gen.,  and 
J.  J.  Guheen  and  T.  C  Coffin,  Asst  Attys. 
Gen.,  for  defendant 

STEWART,  J.  This  is  an  original  applica- 
tion for  a  writ  of  mandate  to  compel  Wil- 
liam A.  Kincaid,  the  assessor  of  Ada  coun- 
ty, to  turn  over  the  books  and  property  used 
and  required  by  the  tax  collector  of  said 
county  and  i)ermlt  plaintiff,  as  county  trea:j- 
urer  of  Ada  county,  to  perform  the  duties 
of  tax  collector  of  said  county. 

[3]  The  sole  question  involved  is  whether 
or  not  the  amendment  of  section  6,  art.  18, 
of  the  Constitution  of  the  state,  approved 
and  adopted  by  the  voters  of  the  state  of 
Idabo  November  5,  1912,  making  the  county 
treasurer  tax  collector  instead  of  the  county 
assessor.  Is  self-operative,  or  whether  such 
section  requires  legislative  action  in  order  to 
make  the  same  effective.  Plaintiff  contends 
that  the  amendment  is  self-operative  and 
that  no  action  on  the  part  of  the  Legislature 
was  necessary  to  make  it  effective,  while  de- 
fendant contends  that  the  section  Is  not  op- 
erative and  that  before  It  can  be  effective 
there  must  be  an  act  of  the  Legi.slature  pro- 
^idlng  for  the  election  of  and  defining  the 
duties  of  tax  collector  and  assessor. 

Section  6,  art.  18,  of  the  Constitution  of 
the  state  of  Idaho,  before  the  adoption  of 
the  amendment  now  in  question,  provided 
that  the  county  assessor  is  ex  officio  tax  col- 
lector. The  amendment  transferred  the  du- 
ties of  tax  collector  from  the  duties  of  coun- 
ty assessor  and  imposed  such  duties  upon 
the  office  of  county  treasurer.  The  offices 
of  county  assessor  and  county  treasurer  were 
in  no  way  affected  as  to  the  terms  of  office 
or  the  time  of  election  to  the  offices,  or  the 
compensation  of  such  offices.  Tbe  amend- 
ment in  no  way  affects  or  changes  the  laws 
of  the  state  providing  for  and  fixing  the  re- 
spective duties  of  tbe  two  officers,  assessoi 
and  treasurer,  as  to  the  particnlai-  ottlce«. 
The  amendment  only  deals  with  the  I'ntlex 


•For  otb«r  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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of  tax  collector,  and  imposes  the  duty  upon 
the  treasurer  of  the  collection  of  taxes.  Un- 
der the  amendment,  the  duties  of  the  as- 
sessor remain  the  same  as  they  were  before 
the  amendment,  except  as  to  the  collection  of 
taxes.  The  section  with  reference  to  bien- 
nial elections  is  in  no  way  altered  or  modi- 
fled,  but  remains  the  same  as  before  the 
amendment  was  adopted.  The  officers  to 
be  elected  under  the  amendment  are  the 
same  officers  as  were  elected  prior  to  the 
amendment  The  amendment  requires  no  leg- 
islative act  to  carry  out  its  provisions.  The 
general  laws  of  the  state,  with  reference 
to  the  duties  of  assessors  and  tax  collectors 
in  existence  at  the  time  tlie  amendment  was 
adopted,  apply  alike,  whether  the  duties  of 
tax  collector  be  attached  to  the  assessor's 
office  or  the  county  treasurer's,  and  the  sep- 
aration of  the  duties  of  collector  from  the 
duties  of  the  assessor  and  attaching  such 
duties  to  the  county  treasurer  in  no  way  af- 
fects the  duties  of  the  assessor  In  making 
assessments  and  performing  the  duties  be- 
stowed upon  the  assessor  under  the  law; 
neither  does  it  affect  the  tax  collector  tn 
any  way,  except  that  the  treasurer  is  made 
the  collector  of  the  taxes,  and  the  statutes 
in  existence  at  the  time  the  amendment  was 
adopted,  governing  the  various  officers  and 
their  duties,  can  be  applied  to  the  duties  un- 
der the  amendment,  and  are  just  the  same 
after  the  adoption  of  the  amendment  as  be- 
fore adoption.  This  being  true,  it  would 
seem  that  the  amendment  to  section  6,  art. 
18,  of  the  Constitution,  is  self -operative ;  in 
other  words,  it  supplies  the  rule  or  means 
by  which  the  right  given  may  be  enforced 
and  protected,  and  provides  for  iterforming 
the  duty  conferred  by  the  amendment. 

[1]  In  8  Cyc.  p.  753,  the  author,  in  discuss- 
ing self-executing  provisions,  announces  the 
following  general  rule:  "A  self -executing 
provision  then  is  one  which  supplies  the  rule 
or  means  by  which  the  right  given  may  be  en- 
forced or  protected  or  by  which  a  duty  enjoin- 
ed may  be  performed."  Also:  "The  question 
In  such  cases  is  always  one  of  intention,  and 
to  determine  the  intent  the  general  rule  is 
that  courts  will  consider  the  language  used, 
the  objects  to  be  accomplished  by  the  provi- 
sion, and  the  surrounding  circumstances,  and, 
to  determine  these  questions  from  which  the 
intention  is  to  be  gathered,  the  court  will 
resort  to  extrinsic  matters  when  this  is  nec- 
essary." Many  authorities  are  cited  by  the 
author.  At  page  743  of  8  Cyc.  the  author 
says:  "The  time  when  a  Constitution  takes 
effect  is  of  Importance  and  often  becomes 
material  in  the  course  of  litigation.  The 
manifest  intent  of  the  framers  of  the  instru- 
ment, to  be  gathered  from  the  instrument  it- 
self, controls  in  the  determination  of  such 
:iuestlons.  •  •  •  Provisions  are  always 
made  designating  the  time  when  constitu- 
<lonaI  amendments  or  new  Constitutions 
sliall  take  effect" 


The  Legislature  passed  an  act  wlilch  was 
approved  on  Afarch  11,  1913,  amending  sec- 
tion lO&l  of  the  Revised  Codes,  wherein  the 
section  was  re-enacted  with  the  addition  of 
paragraph  7  in  the  following  language:  "The 
county  treasurer  is  hereby  made  ex  offlcio 
tax  collector,  and  all  powers  and  duties  here- 
tofore exercised  hj  the  ex  ofOcio  tax  col- 
lector, under  the  laws  of  this  state,  as  dis- 
tinguished from  the  assessor,  are  hereby 
transferred  and  made  a  part  of  the  powers 
and  duties  of  the  county  treasurer."  This  ad- 
dition to  section  1991  Is  simply  a  declaration 
of  the  Legislature  for  tlie  performance  of  a 
duty  which  the  amendment  itself  provides 
for,  and  adds  nothing  wliatever  to  the  ammd- 
ment,  and  provides  no  rules  or  means  other 
than  the  amendment  Itself  provides  for,  witb 
reference  to  the  transfer  of  the  ex  officio 
duties  of  tax  collector  from  assessor  to  coun- 
ty treasurer.  It  amounts  to,  and  is  in  fact 
an  approval  of,  the  amendment  The  amend- 
ment, having  provided  tliat  the  county  treas- 
urer become  tax  collector,  was  sufficient  of 
itself  to  make  the  county  treasurer  ex  officio 
tax  collector,  and  upon  the  adoption  of  the 
amendment  by  the  voters  of  the  state  at  the 
general  election  November  5,  1912,  tlie  duties 
of  tax  collector,  as  defined  by  law,  were 
transferred  from  the  assessor  to  the  county 
treasurer,  and  legislation  on  the  subject  was 
not  required,  as  such  intent  appears  from  the 
amendment  Itself  and  controls  the  determina- 
tion of  such  question. 

[2]  Counsel  for  defendant  seems  to  rely  up- 
on the  case  of  Blake  v.  Board  of  County 
Commissioners,  6  Idaho,  163,  47  Pac.  734, 
and  the  case  of  Hays  y.  Hays,  5  Idaho,  164, 
47  Pac.  732. 

The  first  case  above  referred  to  involved  an 
amendment  to  section  6,  art.  18,  of  the  Con- 
stitution, which  provides  for  the  creation  of 
the  office  of  county  superintendent  as  a  new 
office,  separate  from  tlie  office  of  probate 
judge,  who  prior  to  such  amendment  was  ex 
officio  county  superintendent  of  public  in- 
struction. By  such  amendment  there  was 
created  a  new  office  for  which  an  appoint- 
ment or  election  was  necessary,  while  In  the 
case  now  under  consideration  a  new  office  is 
not  created.  In  this  case  the  duty  of  tax 
collector  was  transferred  from  the  office  of 
assessor  to  the  county  treasurer,  two  offices 
in  existence  at  the  time  the  amendment  was 
adopted,  and  the  opinion  of  the  court  in  that 
case  was  based  wholly  upon  the  creation  of  a 
new  office,  and  the  court  was  dealing  with 
the  wording  of  the  amendment  and  not  with 
its  effect 

The  case  of  Hays  t.  Hays,  supra,  cited  by 
defendant,  Is  dearly  distinguishable  from  the 
case  now  under  consideration,  as  in  the  Hays 
Case  the  amendment  provided  for  the  at>oli- 
tion  of  the  office  of  district  attorney  and  the 
creation  of  the  office  of  prosecuting  attorney. 

The  amendments  discussed  in  those  cases 
are  not  in  point  on  the  question  now  before 
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this  court  for  the  reason  that  the  amendment 
under  consideration  Is  not  the  creation  of  a 
new  office  or  the  abolition  of  an  office,  but 
merely  a  transfer  of  certain  duties  prescrib- 
ed by  law  to  be  performed  by  a  comity  ottlcer 
to  another  county  officer,  to  wit,  the  duties 
of  tax  collector  are  transferred  from  county 
assessor  to  county  treasurer. 

The  Supreme  Court  of  Minnesota,  In  the 
case  of  Willis  v.  Mabon,  48  Minn.  140,  50  N. 
W.  1110, 16  h.  K.  A.  281,  31  Am.  St.  Bep.  «26, 
states  the  rule,  which  In  our  judgment 
should  be  applied  in  this  case,  in  the  follow- 
ing language:  "The  question  In  every  case  Is 
whether  the  language  of  a  constitutional  pro- 
vision is  addressed  to  the  courts  or  the  Legis- 
lature; does  it  indicate  that  it  was  intended 
as  a  present  enactment,  complete  in  Itself 
as  definltlTe  legislation,  or  does  it  contem- 
plate subsequent  legislation  to  carry  It  Into 
effect?  This  Is  to  be  determined  from  a  con- 
sideration both  of  the  language  used  and  of 
the  intrinsic  nature  of  the  provision  Itself. 
If  the  nature  and  extent  of  the  right  con- 
ferred and  of  the  liability  imposed  is  fixed  by 
the  provision  itself,  so  that  they  can  be 
determined  by  the  examination  and  con- 
struction of  its  own  terms,  and  there  is  no 
language  used  indicating  that  the  subject  is 
referred  to  the  Legislature  for  action,  then 
the  provision  should  be  construed  as  self- 
executing,  and  its  language  as  addressed  to 
the  courts."  This  rule  is  well  recognized  by 
the  Supreme  Court  of  the  state  of  Illinois  la 
the  case  of  Tuttle  v.  National  Bank  of  Re- 
public, 161  111.  502,  44  N.  E.  984,  34  L.  E.  A. 
750;  6  Am.  &  Eug.  Enc.  of  Law,  912,  note  2. 
The  same  volume  and  page  of  6  Am.  &  Kng. 
Enc.  of  Law  summarizes  the  rule  as  follows: 
"Constitutional  provisions  are  self-executing 
when  there  is  a  manifest  Intention  tliat  they 
should  go  Into  immediate  effect,  and  no  ancil- 
lary legislation  is  necessary  to  the  enjoyment 
of  a  right  given  or  the  enforcement  of  a  duty 
Imposed."  Applying  this  construction  to  the 
amendment  projposed,  and  giving  full  force 
and  effect  to  the  language  uaed  relating  to 
transferring  the  duties  of  tax  collector  from 
the  office  of  assessor,  and  attaching  the  same 
to  the  office  of  county  treasurer,  the  impera- 
tive duty  of  this  court  is  to  declare  it  self- 
executing. 

It  no  doubt  was  the  intention  of  the  Legis- 
lature and  likewise  of  the  voters  in  the  adop- 
tion of  such  amendment  that  the  duties  of 
tax  collector  performed  by  the  assessor 
should,  upon  the  adoption  of  such  amend- 
ment, he  transferred  to  and  performed  by  the 
county  treasurer,  and  that  no  action  of  the 
Legislature  was  required  to  complete  the 
transfer.  The  office  of  county  tax  collector 
and  county  treasurer,  as  defined  and  provid- 
ed for  by  the  Legislature  and  incorporated  in 
Rev.  Codes,  tit  10,  and' in  full  force  and  effect 
at  the  time  the  amendment  was  adopted,  ap- 
plied distinctly  to  the  particular  office  of  as- 
sessor, tax  collector,  and  treasurer,  and  such 


statutes  had  the  same  application  to  each 
of  the  respective  offices,  whether  such  duties 
are  combined  In  one  officer,  two  officers,  or  In 
three  different  officers  elected  to  the  respec- 
tive positions.  The  same  duties  clearly  ap- 
pear also  in  the  various  provisions  incor- 
porated in  chapter  68,  Laws  of  1913,  p.  173, 
providing  a  system  of  revenue  for  state, 
county,  municipal,  and  school  purposes,  and 
particularly  describing  the  duties  of  the  as- 
sessor, tax  collector,  and  treasurer,  and  in 
dear  and  plain  language  prescrltw  the  duties 
in  such  a  manner  that  such  duties  may  be 
combined  In  one  officer  or  two  officers  or 
three  officers,  one  of  which  may  be  assessor, 
tax  collector,  and  treasurer,  or  that  the  of- 
fice of  tax  collector  and  treasurer  may  be 
performed  by  the  county  treasurer,  as  pro- 
vided In  the  amendment  now  under  consider- 
ation. Giving  due  credit  to  the  language 
used  in  the  amendment  and  the  general  pro- 
visions of  the  law  as  It  existed  at  the  time 
the  amendment  was  adopted,  and  clearly 
recognized  by  the  Legislature  In  enacting  the 
general  revenue  act  of  March  13, 1913,  dear- 
ly brings  the  provisions  of  the  amendment 
within  the  rule  announced  by  the  authorities 
above  enumerated. 

We  are  tl>erefore  of  the  opinion  that  sec- 
tion 6,  art  18,  of  the  Constitution  of  Idaho, 
is  self -operative  and  became  a  part  of  the 
state  Constitution  upon  its  adoption  by  the 
voters  of  the  state  at  the  general  election  on 
the  5th  of  November,  1912. 

It  is  ordered  and  adjudged  that  a  writ  of 
mandate  be  issued  to  William  A.  Klncald, 
assessor  of  Ada  county,  directing  him  to  turn 
over,  within  a  reasonable  time,  the  books 
and  property  used  and  required  by  the  tax 
collector  of  Ada  county  and  permit  Maud 
Lowry  deary,  as  county  treasurer,  to  per- 
form the  duties  of  tax  collector  of  Ada 
coimty.    No  costs  are  taxed. 

BULLI'VAN,  J.  I  concur  in  the  conclusion 
reached  by  Mr.  Justice  STEWART  to  the 
effect  that  said  provision  of  the  Constitution 
Is  self -executing  or  self -operative,  but  I  am 
unable  to  concur  in  his  statement  that  in 
the  separation  of  the  office  of  county  super- 
intendent of  public  instruction  from  that  of 
probate  judge  in  the  case  of  Blake  v.  Board 
of  County  Com'rs,  6  Idaho,  163,  47  Pac.  734, 
a  new  office  was  created.  The  office  of  cotm- 
ty  superintendent  of  public  Instruction  was 
created  by  the  Constitution  that  created  the 
office  of  probate  judge  and  not  by  the  amend- 
ment under  consideration  in  the  Blake  Case. 
In  the  Blake  Case  the  duties  of  one  office 
were  not  transferred  from  the  officer  who 
performed  them  ex  officio  to  another  officer 
then  holding  office  who  was  to  perform  them 
ex  officio,  but  were  transferred  to  an  officer 
to  be  elected  to  fill  the  office  of  county  su- 
perintendent, and  neither  the  Constitution 
nor  the  law  provided  for  such  election,  and 
It  devolved  npon  the  Legislature  to  enact  a 
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law  for  tbat  purpose.  No  new  office  was 
created  by  tbat  amendment  Tbe  duties  of 
the  couKty  school  superintendent  were  not  in 
any  wise  connected  wltb  tbe  office  of  probate 
judge,  except  tbat  tbe  probate  Judge  per- 
formed tbe  duties  of  county  scbool  superin- 
tendent, and  said  amendment  provided  tliat 
tbe  Legislature  sliould  by  general  and  uni- 
form laws  provide  for  a  biennial  election  of 
a  county  superintendent  of  public  instruc- 
tion, and  tbe  Legislature  bad  not  at  tbe  date 
of  said  decision  provided  a  general  law  for 
tbat  purpose,  or  any  law  whatever.  In  the 
case  at  bar  no  officer  is  required  to  be  ap- 
pointed or  elected  to  fill  tbe  office  of  tax 
collector.  Tbe  duties  of  that  office  liave  only 
been  transferred  from  the  assessor  to  the 
treasurer. 

Tbe  case  of  Hays  t.  Hays,  6  Idaho,  154, 
47  Pac.  732,  is  also  relied  upon  by  the  At- 
torney GeneraL  In  that  case  the  office  of 
district  attorney,  as  provided  for  by  sec- 
tion 18  of  article  5  of  tbe  Constitution,  had 
been  abolished  by  amendment.  Such  dis- 
trict attorney  was  elected  for  each  Judicial 
district  to  hold  office  for  a  term  of  four 
years,  and  each  Judicial  district  Included 
more  than  one  county.  The  amendment 
adopted  in  1896  abolished  the  office  of  dis- 
trict attorney  and  provided  for  a  prosecuting 
attorney  to  be  elected  for  each  organized 
county  of  tbe  state,  for  a  term  of  two  years, 
and  to  perform  such  duties  as  might  be 
prescribed  by  law.  No  duties  bad  been  pre- 
scribed by  law  for  tbe  county  attorney,  al- 
though the  duties  of  district  attorney  had 
been  prescribed  by  law.  The  court  In  tbat 
case  held  tbat  said  amendment  was  not  self- 
executing  and  said:  "It  Is  no  answer  to  say 
tbat  said  offices  might  be  filled  by  appoint- 
ment, for  the  amendment  provides  that  they 
shall  be  filled  by  election,  and  not  by  ap- 
pointment, and,  until  the  duties  of  the  of- 
fice are  prescribed  by  legislation,  it  Is  an  of- 
fice without  duties,  as  above  stated,  and  the 
amendment  expressly  provides  that  compen- 
sation shall  be  fixed  by  the  board  of  county 
commissioners  of  the  respective  counties  at 
their  July  session  next  preceding  the  general 
election.  The  provisions  of  said  section  clear- 
ly negative  any  Intention  of  permitting  the 
appointment  of  the  first  incnmbents  of  such 
office,  and  also  clearly  negative  the  intention 
of  permitting  (let  alone  authorizing)  any 
person  or  board  whatever  to  fix  the  salary 
of  such  officer  prior  to  the  month  of  July 
next  preceding  the  general  election  to  be  held 
in  November,  1898."  As  I  view  it,  there  is 
a  clear  distinction  between  the  cases  re- 
ferred to  and  the  case  at  bar. 

AILSHIE,  C.  J.  (concurring).  I  agree  In 
the  conclusion  reached  in  this  case  that- tbe 


amendment  to  section  6,  art  18,  as  adopted 
at  the  last  general  election,  is  self-execut- 
ing, and  Uiat  it  did  not  require  legi-slatlon  to 
put  It  into  operation.  - 1  also  agree  with 
what  Is  said  by  Mr.  Justice  SULLIVAX 
to  the  effect  that  the  amendment  considered 
in  Blake  v.  Board  of  Commissioners,  5  Ida- 
ho, 163,  47  Pac  734,  did  not  create  any  new 
office,  and  that  tbe  office  there  provided  for 
liad  at  all  times  been  provided  for  by  the 
Constitution.  I  think,  however,  that  the  ef- 
forts of  my  Associates  to  distinguish  tbe 
cases  of  Blake  v.  Commissioners  and  Hays 
T.  Hays  from  tbe  ease  at  bar  are  more  la- 
bored than  convincing.  It  was  evidenUy 
upon  the  authority  of  those  cases  tbat  the 
Attorney  General  took  the  position  In  this 
case  tliat  this  amendment  is  not  self-opera- 
tive. Those  cases  fully  Justified  him  In  tak- 
ing that  position.  Tbe  amendment  consider- 
ed in  those  cases  was  to  the  same  section 
and  article  of  the  Constitution  that  was 
changed  by  the  amendment  under  considera- 
tion in  the  present  case.  The  principle  of 
law  and  construction  involved  In  this  case 
is  no  different  whatever  from  the  principle 
Involved  In  those  two  cases.  In  my  Judg- 
ment, it  is  futile  to  undertake  to  distinguish 
tbe  present  case  from  those  ca.><eB,  and  I 
concur  in  the  conclusion  reached  in  this  case 
wholly  upon  the  theory  that  this  court  is 
not  disposed  to  follow  the  reasoning  adopted 
In  those  cases,  rather  than  upon  the  fragile 
theory  that  there  is  any  distinction  between 
them. 

In  Blake  v.  Board,  the  amendment  adopted 
separated  tbe  office  of  superintendent  of 
public  instruction  from  that  of  probate 
Judge,  and,  whereas  the  duties  of  the  two 
offices  had  been  previously  discharged  by 
the  same  official,  the  amendment  proposed 
tbat  there  be  a  separate  officer  for  school 
superintendent.  This  court  has  held  that 
under  the  Constitution  and  statute  of  this 
state,  when  a  new  officer  Is  provided  for 
and  no  provision  is  made  to  fill  the  same, 
that  a  vacancy  at  once  exists  which  may 
be  filled  in  tbe  manner  provided  for  filling 
vacancies  generally.  Knight  v.  Trigg,  16 
Idaho,  256,  100  Pac.  1060.  At  the  time  of 
the  decision  In  Blake  v.  Board,  supra,  section 
1821  of  the  Revised  Statutes  of  1887  was  In 
force,  which  authorized  the  board  of  county 
commissioners  to  fill  all  vacancies  in  coun- 
ty offices  until  the  next  general  election.  All 
that  was  necessary  to  do  in  the  case  of 
Blake  v.  Board  or  Hays  v.  Hays  was  for  the 
county  commissioners  to  make  the  appoint- 
ments  to  fill  the  respective  offices  there  pro- 
vided for.  The  statutes  already  prescribed 
tlie  duties  of  county  superintendent  of  pub- 
lic instruction  and  also  of  prosecuttog  at- 
torney. 
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ECKERT   T.    SOUND    CONSTRUCtlOX   ft 

ENGINEERING  CO. 
(Supreme  Court  of  Washington.    Ma^  5,  1913,) 

MA.STEB  A.ND    .SeBVANT    ($    196*)— IWJURIBS   TO 

Servaxt  —  Defective  Scaffold  —  Fellow 

Skbvants. 

Plaintiff,  a  carpenter,  was  engaged  is 
framing  timtwrs  to  l>e  used  in  the  construction 
of  the  roof  of  a  railroad  roundhouse,  in  the 
presence  of  other  carpenters  who  the  day  prior 
to  the  accident  were  engaged  in  erecting  a  scaf- 
fold to  be  used  in  putting  the  timbers  in  place. 
The  general  plan  for  the  scaffold  was  furnish- 
ed by  defendant's  foreman,  but  the  details  of 
the  construction  were  left  to  the  carpenters  and 
employes  assisting  them.  Plaintiff  was  ordered 
by  the  foreman  to  leave  his  work  of  framing 
and  go  on  the  scaffold  and  place  several  ad- 
ditional planks  thereon,  and  while  doing  so  a 
ledger  board  which  had  been  insufficiently  nail- 
ed gave  way,  and  plaintiff  fell,  and  was  injured. 
Held,  that  plaintiff  was  a  fellow  servant  of 
those  engaged  in  constructing  the  scaffold,  and 
he  could  not  therefore  recover  for  their  negli- 
gence in  insufficiently  nailing  the  board. 

[Bd.  Note. — For  other  oases,  see  Master  and 
Servant,  Cent.  Dig.  |{  375-378,  486-488;   Dec. 
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Department  2.  Appeal  from  Superior 
Court,  King  County;  R.  B.  Albertson, 
Judge. 

Action  by  Charles  H.  Eckert  against  the 
Sound  Construction  ft  Engineering  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed  and  remanded,  with  In- 
structions to  dismiss. 

Hughes,  McMlcken,  Dovell  &  Ramsey, 
Otto  B.  Rupp,  and  J.  B.  Joujon-Roche,  all 
of  Seattle,  for  appellant.  Penrose  L.  Me- 
Elwalnand  Will  H.  Thompson,  both  of  Se- 
attle, for  respondent 

CROW,  C.  J.  Action  by  Charles  H.  Eck- 
ert against  the  Sound  Construction  ft  Engi- 
neering Company,  a  corporation,  to  recover 
damages  for  i)er8onal  injuries.  From  a  ver- 
dict and  Judgment  In  plainttfTs  favor,  the  de- 
fendant has  ap|)enled. 

The  sole  question  ifresented  Is  whether  the 
trial  court  erred  In  denying  appellant's  mo- 
tions for  a  directed  verdict  and  for  Judgment 
notwithstanding  the  verdict.  Appellant,  as 
contractor,  was  engaged  in  the  construction 
of  the  roof  of  a  roundhouse  for  the  Great 
Northern  Railway  Company,  at  Wellington, 
Wash.  Respondent  was  a  carpenter  em- 
ployed by  appellant  to  frame  heavy  timbers 
to  be  used  in  the  roof.  He  contends  that  on 
November  12,  1910,  while  he  was  thus  em- 
ployed, appellant's  foreman  ordered  him  and 
one  Swanson  to  go  uiwn  a  scaffold  and  place 
several  additloBal  planks  thereon;  that 
while  they  were  on  the  scaffold  a  ledger 
board  held  with  only  one  nail  gave  way,  and 
caused  respondent  and  Swansea  to  fall ;  and 
that  respondent  fell  a  distance  of  48  feet, 
Inflicting  the  injuries  of  which  he  now  com- 
plains. The  accUlent  in  which  resjMudeut 
and  Swanson  were  thus  injured  is  the  iden- 
tical accident  uiwn  which  the  cause  of  Swon- 


Bon  y.  Sound  Construction  ft  Engineering 
Co.,  67  Wash.  128,  1^6  Pac.  880,  was  predicat- 
ed. A  reference  to  the  opinion  there  report- 
ed will  disclose  the  manner  in  which,  and 
the  persons  by  whom,  the  sc&ffold  was  con- 
structed. In  that  case  we  a£9rmed  an  order 
directing  a  verdict  for  the  defefadant,  hold- 
ing that  Swanson  was  a  fellow  servant  of 
appellant's  employes  who  constructed  the 
scaffold,  and  that  no  negligence  on  appel- 
lant's part  had  been  shown.  We  are  unable 
to  see  how  the  Judgment  In  this  action  can 
be  sustained  wltliout  overruling  Swanson  y. 
Sound  Construction  ft  Engineering  Co.,  and 
also  overrpllng  Metzler  v.  McKeVizle,  34 
Wash.  470,  76  Pac.  114,  and  Muehlman  v. 
Spokane  &  Inland  Empire  R.  Co.,  58  Wash. 
327,  108  Pac.  764. 

The  undlsi)uted  evidence  shows  that  Eck- 
ert was  a  cari)enter  employed  by  appellant; 
that  he  was  injured  on  Monday,  November 
12,  1910;  that  on  the  previous  Friday  the 
scaffold  which  was  to  be  used  in  placing  the 
timbers  lu  the  roof  was  constructed  by  two 
other  carpenters  in  appellant's  employ ;  that 
while  they  were  engaged  in  constructing  the 
scaffold  respondent  was  framing  timbers  In 
the  same  building,  within  sight  of  them, 
only  a  short  distance  away;  and  that  all 
of  these  carpenter  employes  were  subject  to 
orders  of  the  foreman.  The  only  question 
Is  whether  respondent  Eckert  was  a  fellow 
servant  of  the  carpenters  who  constructed 
the  scaffold,  and  whose  negligence  is  the 
only  negligenoe  shown.  Respondent  insists 
that  this  action  should  be  distinguished  from 
the  Swanson  Case  by  reason  of  the  fact 
that  on  the  preceding  Friday  Swanson,  a 
carpenter's  helper,  had  to  some  extent  as- 
sisted the  carpenters  who  built  the  scaffold, 
and  that  he  was  their  fellow  servant,  while 
respondent,  who  took  no  part  in  building 
the  scaffold,  was  engaged  in  a  different  em- 
ployment, and  was  not  their  fellow  servant. 
He  contends  that  on  the  morniug  of  the 
accident  he^  with  Swanson,  was  ordered  upon 
the  scaffold  by  appellant's  foreman ;  that 
It  was  appellant's  duty  to  provide  Ulm  a  safe 
place  to  work,  which  it  failed  to  do;  that 
by  reason  of  such  failure  it  was  guilty  of 
negligence;  and  that,  as  respondent  was 
not  a  fellow  servant  of  the  uieu  who  built 
the  scaffold,  he  is  entitled  to  recover  in  this 
action.  In  view  of  the  rule  announced  In 
Metzlet  v.  McKensie,  supra,  which  has  since 
been  followed  by  this  court,  and  in  view  of 
Its  further  announcement  in  Mueblman  v. 
Spokane  &  Inland  Empire  R.  Co.,  supra,  we 
are  compelled  to  bold  that  respoDdent  was 
a  fellow  servant  of  the  men  who  built  the 
scaffold.  They  were  all  carpenters  employed 
by  the  appellant  corporation,  were  engaged 
in  the  general  work  of  framing  the  roof,  and 
preparing  a  scaffold  to  be  used  in  ItM  erec- 
tion. No  showing  has  lieen  made  to  the 
effect  that  any  of  the  workmen  were  Incom- 
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petent,  or  that  appellant  bad  been  negligent 
in  their  employment  Tbere  can  be  no  ques- 
tion but  that  at  the  time  of  the  accident 
Eckert  and  Swansou  were  fellow  servants. 
In  Swanson's  Case  we  held  that  he  was  a 
fellow  servant  of  the  men  who  built  the 
scaffold.  To  now  hold  that  Eckert  was  not 
their  fellow  servant,  although  he  was  injured 
in  the  same  acddeut  with  his  fellow  servant, 
Swanson,  wonld  be  drawing  an  exceedingly 
fine  distinction  in  an  attempt  to  distinguish 
this  case  from  that  of  Swanson.  On  the  au- 
thority of  the  Swanson  Case,  and  the  other 
cases  above  mentioned,  we  hold  that  Eckert 
and  the  men  who  constructed  the  scaffold 
were  fellow  servants;  that  the  only  negli- 
gence proven  was  the  negligence  of  such 
fellow  servants;  that  appellant  was  guilty 
of  no  negligence ;  and  that  this  action  cannot 
be  sustained.  Respondent  was  seriously  in- 
jured, but  that  fact,  although  deplorable,  is 
not  sufficient  to  authorize  a  recovery  against 
appellant  without  any  proof  of  negligence 
upon  its  part  as  the  proximate  cause  of  the 
accident  In  Justice  to  the  trial  court  It 
should  be  remarked  that  the  final  Judgment, 
and  the  order  denying  the  motion  for  Judg- 
ment notwithstanding  the  verdict,  were  both 
entered  in  this  action  prior  to  the  decision 
of  the  Swanson  Case  by  this  court 

Reversed  and  remanded,  with  instructions 
to  dismiss. 

MORRIS  and  MAIN,  JJ.,  concur. 

ELLIS,  J.  (concurring).  In  cases  where 
temporary  staging  is  used  by  carpenters, 
masons,  painters,  and  persons  in  like  em- 
ployment there  Is  a  duty  upon  the  master 
in  the  alternative  either  to  furnish  the 
staging  as  a  completed  structure  for  the  use 
of  the  servants  or  to  furnish  timbers  and 
other  materials  sufficient  and  suitable  for 
that  work  and  require  the  servants  to  build 
the  staging  themselves.  Labatte,  Master  & 
Servant,  f  615.  When  the  master  adopts  the 
first  alternative,  he  becomes  liable  for  any 
injury  resulting  from  a  failure  to  use  rea- 
sonable care  either  in  selecting  the  mate- 
rials used  or  in  the  use  of  those  materials 
in  the  actual  construction  of  the  staging. 
When  he  adopts  the  latter  alternative,  he 
is  liable  only  when  he  has  failed  to  furnish 
materials  sufficient  in  quantity,  or  suitable 
in  quality,  or  competent  fellow  servants, 
and  the  injury  results  from  failure  in  all  or 
any  of  these  particulars.  This  distinction 
is  recognized  in  the  Swanson  Case,  67  Wash. 
128, 120  Pac.  880,  where  the  evidence  showed 
that  the  only  control  exercised  by  the  master 
or  his  representative  In  the  actual  construc- 
tion of  the  staging  was  to  furnish  a  plan, 
and  as  we  said  in  that  case,  "The  plan  is 
a  good  one  and  is  not  questioned."  The 
master  having  furnished  sufficient  and  suit- 
able materials  and  a  good  plan,  and  not 
having  undertaken  to  furnish  the  completed 


structure,  was  not  liable  for  the  failure  of 
the  men  who  did  the  work  to  use  sufficient 
nails,  in  the  absence  of  evidence  of  incompe- 
tence of  these  men.  Had  there  been  any  evi- 
dence that  the  master  had  undertaken  to 
furnish  the  completed  staging  for  the  use  of 
the  carpenters,  or  evidence  that  the  injury 
resulted  from  a  defective  plan,  the  case 
should  have  been  submitted  to  the  Jury  upon 
such  evidence.  Since  these  men  in  the  ac- 
tual work  of  constructing  the  staging  were 
doing  a  work  Indident  to  their  employment, 
which  the  master  had  not  undertaken  to 
perform  for  them,  th^  were  fellow  servants 
of  the  other  carpenters. 
I  therefore  concur. 


MARKS  T.  HURLEY  MASON  CO. 
(Supreme  Court  of  Washington.    May  6,  1913.) 

1.  Mastek  and  Sebvant  (8  287*)— Feixow 
Sebvant  — Vice  Pbincipal— Question  fob 
Jury. 

Where,  in  an  action  for  injuries  to  a  seiv- 
ant  by  the  alleged  negligence  of  plaintiff's  fore- 
man, the  evidence  was  conflicting  as  to  the 
duties  of  the  foreman,  whether  he  was  plain- 
tiff's fellow  servant  or  a  vice  principal  was  a 
question  of  fact  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fi  1034,  10J5,  1001,  1002. 
1054-1067 ;    Dec.  Dig.  S  287.*] 

2.  Masteb  and  Servant  (|  190*)— Injcbies 
TO  Servant  —  Negligence  oe  Fobeman  — 
Vice  Principal. 

Where  plaintiff,  a  servant  engaged  with  his 
foreman  in  putting  up  cement  forms,  was  in- 
jured by  the  foreman's  act  in  loosening  a  brace 
on  which  plaintiff  was  standing  at  the  foreman's 
direction  and  without  warning  him,  the  fore- 
man's act  was  not  a  mere  detail  of  the  work  in 
the  accomplishment  of  which  he  was  a  fellow 
servant  of  plaintiC,  but  rather  the  act  of  a  vice 
principal  in  failing  to  provide  plaintiff  with  a 
safe  place  to  work. 

[Kd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {(  449-174;  Dec  Dig.  { 
190.*] 

3.  Mabteb  and  Sebvant  ({  190*)— Injubies 
TO  Servant  —  Neqluience  op  Foreman  — 
Scaffold  Rule. 

The  rule  that  where  a  scaffold  is  built  by 
the  workmen  from  suitable  material  furnished 
by  the  master,  and  the  foreman  in  charge  mere- 
ly gives  directions  that  the  scaffold  be  erected 
without  further  instructions,  there  is  no  liability 
on  the  part  of  the  master  for  an  injury  which 
is  produced  by  a  defect  in  the  scaffold,  has  no 
application  to  an  injury  to  an  employ^  while  as- 
sisting in  the  construction  of  certain  concrete 
forms  by  the  act  of  his  foreman  in  loosening  a 
brace  on  which  auch  employe  stood  at  the  fore- 
man's direction,  without  warning  to  him. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  449-474i;  Dec  Dig.  { 
190.*] 

4.  Master  a»d  Sebvant  «§  101,  102*)— Injtt- 
BiES  to  Servant— Safe  Place  to  Wobk. 

A  master,  being  bound  to  fnrnish  a  servant 
a  safe  place  to  work,  is  equally  bound  to  refrain 
from  causing  the  place  to  become  unsafe  by  bis 
positive  act,  or  that  of  his  foreman,  for  which 
he  is  responsible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  135,  171,  174,  178-184, 
102;    Dec.  Dig.  §§  101,  102.*] 
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5.  DA^fAOEs  (5  132*)— Pebsonal  Injubies. 

Plaintiff,  while  engfiged  In  the  construction 
of  certain  concrete  forms,  fell  a  distance  of  18 
or  20  feet  by  reason  of  the  negligence  of  his  fore- 
man, bia  back  striking  across  a  brace  or  tim- 
ber, and  fractured  two  ribs  on  his  left  side.  He 
was  still  under  medical  treatment  at  the  time 
of  the  trial  18  months  after  the  injury,  and  bad 
been  nnable  to  perform  any  labor.  There  was 
expert  testimony  that  he  had  received  an  organic 
injary  to  the  spinal  cord  which  had  produced 
tranmatic  nenrosis,  which  was  permanent,  and 
which  his  physiciana  testified  would  probably 
result  in  total  paralysis  of  the  lower  limbs  with- 
in a  comparatively  short  time.  Plaintiff  prior 
to  the  injury  was  a  robust  healthy  man,  34 
years  of  age,  weighed  196  ppands,  and  earned  !^ 
a  da^.  Eeld,  that  a  verdict  allowing  plaintiff 
$12,d00  was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Carnages, 
Cent.  Dig.  Sf  372-385,  396;   Dec.  Dig.  §  132.»] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  C  M.  Easterday, 
Judge. 

Action  by  Leo  Marks  against  the  Hurley 
Mason  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.     Affirmed. 

Reeves  Aylmore,  Jr.,  of  Seattle,  for  appel- 
lant Chas.  H.  MUler,  of  SeatQe,  for  re- 
spondent. 

MAIN,  J.  The  purpose  of  this  action  Is 
to  recover  damages  for  personal  injuries  al* 
leged  to  be  due  to  the  negligence  of  the 
defendant 

At  the  time  of  the  accident  the  defendant 
held  a  contract  vrlth  the  Northern  Pacific 
Railway  Company  for  the  erection  of  con- 
crete piers  which  were  to  be  used  for  the 
foundation  for  a  railway  bridge  to  be  con- 
structed across  the  Oowlitz  river  near  Ole- 
qua.  The  piers  were  to  be  solid  concrete; 
and.  In  order  to  construct  them,  it  was  first 
necessary  to  build  forms  which  would  con- 
fine the  concrete  until  the  same  became  hard- 
ened. On  November  5,  1910,  the  day  of  the 
accident  the  plaintiff,  together  with  other 
workmen,  were  erecting  one  of  the  forms. 
It  iB  claimed  by  the  plaintiff  that  one  Bell 
was  the  foreman  In  charge  of  this  work. 
The  forma  were  erected  in  sections.  First, 
heary  timbers  were  erected  with  a  distance 
between  them  equal  to  the  width  of  the  in- 
tended form.  These  timbers  were  held  in 
place  by  braces,  one  by  six  planks.  A  plank 
would  be  nailed  to  the  bottom  of  one  timber, 
and  at  an  elevation  of  about  45  degrees  ex- 
tend to  the  top  of  the  heavy  timber  on  the 
opposite  side.  From  the  lower  end  of  this 
opposite  timber  would  be  extended  a  similar 
brace  to  the  one  on  the  other  side.  After 
these  timbers  were  erected  and  braced,  the 
shiplap  which  was  to  confine  the  concrete 
would  be  nailed  on  the  inside.  At  the  top 
of  the  section  of  the  form  bolts  or  rods  ex- 
tend from  the  timbers  on  one  side  to  those 
on  the  opposite  for  the  purpose  of  holding 
the  forms  together.  After  the  timbers  had 
been  erected,  the  braces  nailed  on,  the  ship- 
lap  put  in  place,  and  the  bolts  or  rods  adjust- 


ed. It  was  necessary  to  put  a  heavy  plank 
or  planks  near  the  top  of  the  form  for  the 
purpose  of  extending  it  to  the  exact  dimen- 
sion desired.  After  one  section  of  the  form 
was  erected,  the  top  thereof  furnished  a 
platform  upon  which  the  men  worked  in 
erecting  the  next  succeeding  section.  On  the 
day  in  question,  the  plaintiff  and  his  asso- 
ciate were  attempting  to  put  the  brace  at 
the  top  of  the  third  section  of  the  form. 
While  thus  engaged,  Bell  directed  the  plain- 
tiff's associate  to  step  aside  and  let  him  take 
his  place;  there  apparently  being  some  diflS- 
culty  In  getting  the  brace  into  place.  Bell, 
after  taking  the  place  of  the  plaintHTs  as- 
sociate, directed  the  plaintiff  to  step  upon  the 
lower  end  of  the  brace  nailed  to  the  heavy 
timber  on  the  side  where  plaintiff  was  work- 
ing, and  thereby  elevate  himself  to  a  position  • 
where  he  could  perform  the  work  with 
greater  efficiency;  Bell  working  on  the  op- 
posite side.  In  response  to  this  direction, 
the  plaintiff  got  upon  the  brace  fhcing  out- 
ward, his  back  towards  Bell,  they  both  be- 
ing engaged  In  attempting  to  get  the  brace  in 
place  at  the  top  of  the  section.  While  thus 
engaged,  and  without  warning  to  the  plain- 
tiff, Bell,  taking  a  hammer,  knocked  the  top 
end  of  the  brace  on  which  plaintiff  stood 
loose  from  the  heavy  timber,  and  thereby 
the  plaintiff  was  precipitated  18  or  20  feet 
to  the  ground  below.  The  plaintiff  fell  with 
his  back  across  a  brace  or  timber,  and  broke 
or  fractured  two  ribs  on  Ids  left  side.  A 
few  hours  later  the  plaintiff  was  taken  to  a 
physician,  where  he  received  attention.  He 
returned  to  the  camp  where  he  remained 
for  a  period  of  three  or  four  days,  going 
then  to  his  home  in  a  suburb  of  the  city  of 
Portland.  H^e  he  remained  for  a  period 
of  two  or  three  months,  b^ng,  as  he  testified, 
confined  to  bis  bed  a  greater  portion  of  the 
time.  During  this  time  he  consulted  a  phy- 
sician upon  two  or  three  occasions.  It  ap- 
pears that  at  the  end  of  three  months  be 
moved  with  bis  wife  to  the  city  of  Seattle, 
and  there  remained  until  the  time  of  the 
trial.  From  the  time  of  going  to  Seattle  un- 
til the  date  of  the  trial  he  received  constant 
professional  attention.  About  18  months 
elapsed  between  the  date  of  the  injury  and 
the  time  of  the  trial,  and  daring  this  time 
plaintiff  had  been  unable  to  perform  any  la-  . 

bor.  At  the  time  of  the  Injury  he  was  a 
robust  healthy  man,  34  years  of  age^  weigh- 
ing 195  pounds,  and  earning  $4  per  day. 
Three  months  after  the  injury  Us  weight 
was  reduced  to  176  pounds.  And  at  the  time 
of  the  trial  he  wdghed  145  pounds.  Ho 
claims  that  in  the  fall  he  received  an  organic 
Injury  to  the  spinal  cord  which  produced 
traiuiadc  neurosis.  The  expert  witnesses 
called  by  the  plaintiff  testified  that  the  in- 
Jury  was  permanent  and  in  their  opinion 
would  result  in  a  comparatively  brief  period 
of  time  in  the  total  paralysis  of  the  lower 
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limbs.  The  exi^^nce  on  the  part  of  tbe  pby- 
sicians  called  by  tbe  defendant  was  tbat 
from  their  examination  which  took  place  a 
day  or  two  before  the  trial  they  were  unable 
to  And  any  symptoms  which  indicated  that 
the  spiual  cord  had  been  injured.  While 
they  did  not  say  that  in  their  opinion  tbe 
plaintiff  would  completely  recover,  their  evi- 
dence was  to  the  effect  that  they  found 
nothing  in  their  examination  that  would 
lead  them  to  believe  that  a  permanent  recov- 
ery ,  would  not  in  time  result  under  proper 
treatment  The  ca^e  was  tried  to  the  court 
and  a  Jury,  and  a  verdict  in  the  sum  of  $12,- 
500  was  returned  in  favor  of  the  plaintiff. 
Motion  for  Judgment  notwithstanding  the 
verdict  and  motion  for  a  new  trial  being 
overruled,  the  defendant  appeals. 

Tlie  points  In  issue  are:  First.  Was  Bell 
a  foreman  or  vice  principal,  or  was  he  a 
fellow  workman?  Second.  If  he  were  a 
vice  principal,'  was  his  act  In  knocking  off 
the  brace  which  precipitated  the  plaintiff  to 
the  ground  a  mere  detail  of  tbe  work  for 
which  the  master  would  not  be  liable? 
Third.  Does  the  rule  of  liability  as  applied 
to  the  "Scaffold  Cases"  apply  here?  Fourth. 
Is  tbe  verdict  excessive? 

[1]  1.  The  question  whether  or  not  Bell 
was  a  fellow  servant  or  vice  principal  Is 
one  of  fact.  The  evidence  on  the  part  of 
the  respondent  was  positive  and  unequivocal 
tbat  the  latter  was  his  function;  while  the 
evidence  on  the  part  of  the  defendant  was 
equally  positive  that  his  relation  was  that 
of  a  fellow  servant  to  the  other  workmen 
there  engaged.  This  being  a  question  of  fact 
upon  wliich  the  evidence  was  in  conflict. 
It  is  a  matter  which  is  within  the  province 
of  the  Jury  to  determine.  Tbe  jury  were 
properly  Instructed  upon  the  question  by  the 
trial  court;  and,  wbUe  there  is  no  specific 
finding  by  the  jury,  yet  the  effect  of  their 
verdict  is  that  Bell  was  a  vice  principal. 
Otherwise,  under  the  instructions,  they  would 
have  returned  a  verdict  for  the  appellant 
This  question  having  been  determined  by 
the  Jury  under  proper  instructions  must 
now  be  taken  as  a  facC  so  far  as  the  con- 
sideration of  the  case  here  U  concerned. 

[2]  2.  It  is  claimed  by  the  appellant  that 
tbe  act  of  Bell  which  caused  the  accident 
was  a  mere  detail  of  the  work,  and  that  in 
tbat  act  he  in  any  event  was  a  fellow  serv- 
ant and  not  a  vice  principal.  In  support  of 
this  contention  the  appellant  cites  Swanson 
v.  Gordon,  64  Wash.  27,  116  Pac  470,  Des- 
jardins  v.  St  Paul  &  Tacoma  Lumber  Co., 
54  Wash.  27S,  102  Pac.  10.S4,  and  other  cases 
of  like  Import  The  principle  that  runs 
tbron^h  these  cases  is  that  where  a  vice 
prlnciiwl  Is  performing  s  mere  detail  of  the 
work,  and  through  his  act  or  neglect  a  work- 
man is  injured,  there  is  no  liability  on  the 
)>art  of  the  master,  because  in  the  perform- 
ance of  tbat  duty  he  was  in  effect  a  fellow 
servant  of  the  other  workmen.    But  we  think 


tbe  principle  of  these  cases  is  not  applicable 
to  the  present  case.  The  respondent's  in- 
jury was  directly  due  to  tbe  act  of  Bell  in 
loosening  tbe  brace  upon  which  tbe  respond- 
ent stood  at  Bell's  direction  and  without 
warning  from  him.  This  was  not  a  detail  of 
the  work,  but  a  positive  act  of  Bell  which 
produced  the  injury.  The  case  falls  wttbln  ' 
the  principle  stated  In  Creamer  v.  Moran 
Bros.  Co.,  41  Wash.  636,  84  Pac.  502,  and 
Tills  V.  Great  Northern  By.  Co.,  30  Wash. 
536,  97  Pac.  737,  20  L.  R.  A.  (N.  S.)  4.34.  In 
the  Creamer  Case  it  Is  said:  "Under  the  au- 
thority of  those  decisions  (Nelson  v.  Willey 
Steamship,  etc.,  Co.,  26  Wash.  548,  67  Pac. 
2:57 ;  Dossett  v.  St  Paul,  etc.,  Lumber  Co.,  40 
Wash.  276,  82  Pac.  273;  O'Brien  v.  Page 
Lumber  Co.,  30  Wash.  537,  82  Pac.  114). 
when  the  superintendent  without  the  knowl- 
edge of  thtf  workman,  negligently  set  in  op- 
eration an  agency  fraught  with  danger,  be 
thereby  rendered  the  company  liable  for  the 
result  of  such  negligence." 

[S]  3.  It  is  argued  that  inasmuch  ns  the 
forms  wUch  were  being  erected  at  the  time 
of  the  Injury  were  temporary  in  their  na- 
ture, In  that  they  were  only  erected  for  the 
purpose  of  confining  the  concrete  until  It 
had  hardened,  the  mle  of  the  "Scaffold  Cas- 
es," should  apply,  and  the  appellant  should 
be  exonerated  from  liability.  The  rule  of 
these  cases  Is  that  where  a  scaffold  la  built 
by  the  workmen  from  suitable  material  fur- 
nished by  the  master,  and  the  foreman  in 
charge  simply  gives  direction  that  tbe  scaf- 
fold be  erected,  but  no  fnrther  instruction, 
then  there  is  no  liability  on  tbe  part  of  the 
master  for  an  Injury  which  is  produced  by 
a  defect  in  tbe  scaffold.  In  Metxler  v.  Mc- 
Kenzie,  34  Wash.  470,  76  Pac.  114,  It  is  said: 
"We  think  that  the  action  at  bar  falU  with- 
in the  rule  announced  in  the  above  authori- 
ties,' tbat  where  competent  men  are  employ- 
ed to  do  some  work  on  a  structure  upon 
which  scaffolding,  or  some  other  appUance 
to  support  the  workmen,  is  required — 'the 
employer  to  furnish  the  materials,  and  tbe 
employed  to  conatmct  or  adjust  the  scaffold- 
ing or  other  appliance — the  employer  Is  not 
liable  to  one  of  tbe  employes  for  the  careless 
act  of  another  employe  done  in  tbe  construc- 
tion, adjustment,  or  maintenance  of  the 
structure  or  appliance.' "  But  this  rule  is 
clearly  not  applicable  to  a  situation  where 
the  foreman  directs  a  workman  into  a  place 
which  is  then  safe  and  subsequently  and 
without  warning  by  bis  own  act  renders  the 
place  unsafe.  The  proposition  that  it  is  the 
duty  of  the  master  to  furnish  tbe  employ^  a 
safe  place  in  which  to  work  is  so  well  set- 
tled as  not  to  require -the  citation  of  author- 
ity in  its  support 

[4]  And,  if  it  is  the  duty  of  the  master  to 
furnish  a  safe  place,  it  is  equally  his  duty 
to  refrain  from  causing  the  place  to  become 
unsafe  by  his  poaitive  act  or  that  ot  lila 
foreman,  for  which  he  is  responsible. 

IS]  4.  It  is  argued  that  the  verdict  ia  ex- 
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cesslre.  If  the  evidence  of  the  appellant's 
witnesses  Is  to  be  accepted,  the  verdict  Is 
for  such  an  amount  as  to  indicate  passion 
or  prejudice  on  the  part  of  the  jury  that 
rendered  It;  bnt,  If  the  evidence  of  the  re- 
8i)oudent's  witnesses  is  to  be  believed,  there 
Is  abundant  substantial  evidence  to  support 
it  Apparently  the  Jury  believed  that  the 
evidence  of  the  latter  described  the  real  con- 
dition. There  being  substantial  evidence  to 
support  the  amount  of  the  verdict,  and  the 
Jury  having  passed  upon  the  confllctiiig  evi- 
dence, we  think  the  verdict  should  not  be 
disturbed. 
The  Judgment  Is  affirmed. 

CROW,  O.  J.,  and  ELLIS,  FULLEKTON, 
and  MORRIS,  33.,  concur. 


m  Wash.  449) 

BARTIiETT  v.  PLASKBTT. 
(Sopveme  Court  of  Washington.    May  S,  191%) 

Appkai.  and  Ebbok  (J'  1002*)— Vbrdict— Cos - 

ITJCTINO  BJviDKNCK— Review. 
A  verdict  based  on  conflicting  evidence  will 
be  sustained  on  appeal,  where  there  is  sufficient 
evidence  to  support  etery  material  issue. 

[Ed.  Note, — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3936-^7;  Dec.  Dig.  f 
1002.*! 

Department  2.  Appeal  from  Superior  Cotut, 
King  County;  Mitchell  Gilliam,  Judge. 

Action  by  Clifford  Bartlett  against  P.  L. 
Flaskett  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

John  P.  Hartman,  of  Seattle,  for  appellant 
Geo.  F.  Hannan  and  McVlcar  ft  Boyle,  all  of 
Seattle,  for  respondent 

PER  CURIAM.  The  respondent,  while 
driving  a  passenger  automobile  upon  one  of 
the  streets  of  the  city  of  Seattle,  collided 
with  an  automobile  truck  driven  by  the  ap- 
pellant, and  received  personal  injuries.  He 
brought  this  action  to  recover  for  the  inju- 
ries suffered,  and  on  the  trial,  which  was 
had  before  a  Jury,  a  verdict  and  Judgment 
was  rendered  and  entered  in  his  favor  for 
11,200.  This  appeal,  which  is  from  the  judg- 
ment so  rendered,  presents  only  the  question 
of  the  sufficiency  of  the  evidence,  to  Justify 
the  verdict  In  his  argument  in  this  court, 
the  appellant  quotes  and  pltes  /Croip  the  rec- 
ord the  evidence  favorable  to  his  contention, 
and,  assuming  it  to  be  true,  makes  a  substan- 
tial case  against  the  verdict  and  Judgment 
But  we  And,  on  examining  the  statement  of 
facts,  that  practically  all  of  the  facta  thus 
assumed  to  be  substantiated  are  disputed  by 
other  witness^,  and  that  there  is  another 
version  of  the  transaction  in  the  record  which 
supports  the  verdict  of  the  Jury.  This  con- 
cludes the  question  in  this  court  We  can< 
not  retry  the  facts.  .We  are  bound  to  assume 
as  true  that  version  of  the  evidence  which 
tend^  to  support  the  Jury's  verdict,  and,  if  it 


l>e  sufficient  for  that  purpose,  allow  the  ver- 
dict to  stand.  It  would  serve  no  useful  pur- 
pose to  enter  upon  a  revi'ew"  of  the  evidence. 
We  have  examined  it  with  care  and  fiid  sub- 
stantial evldeneo  tending  to  support  every 
material  issue. 

-  This  Is  sufficient  to  sustain  the  Judgment, 
and  It  wlU  stand  affirmed. 

.       '  '  '  (n  Wash.  8»4) 

McOREERT  v.  CARTER  «t  aL 

(Supreme  Court  of  Washington.    May  6,  1913.) 

1.  MARmm:  Liens  (S  «)•)— Bnfobckment-^ 
Jurisdiction. 

The  superior  court  has  jurisdiction  of  an 
action  for  ihe  price  of  machinery  used  in  the 
construction  and  equipment  of  a  vessel  and  for 
the  price  of  machinery  entering  into  and  becom- 
ing a  part  of  ,the  vessel  and  to  graAt  a  judgment 
Qonstituting  a  paramount  lien  thereon., 

[Ed.  Note. — For  other  cases,  see  Maritime 
Liens,  Cent  Dig.  |  98 ;  Dec.  Dig.  i  80.*]    < 

2.  Apfbai.  and  Ebbob  (§§  889,  907*)— QmcB- 
TioNs  Rbvikwablx— SurnoiBNCT  at  Com- 
plai  ni^— Prbsumftions. 

In, the  absence  of  a  statement- of  facta  or 
bill  of  exceptions,  the  court  on  appeal  will  pre- 
sume that  the  evidence  support*  the  judgment, 
and,  if  necessary,  deem  the  complaint  ^amended. 
[Ed.  Note. — ^For  other  'cases,  see  Appeal  and 
Brror,  Cent.  Dig.  Jl  2899,  2911-291B,  2916, 
3G21,  3022,  3673,  3674,  3676,  3678;  Dec  Dig.. 
§{  889,  907.*] 

3.  MaBITIMB    LlBNS    a    67*)— ENfOBCKMBNT— 

Deficiency  Judoment. 

The  court,  in  an  action  for  a  judgment  con- 
stituting a  paramount  lien  on  a  vessel,  tot  the 
price  of  machinery  used  in  the  construction  and 
equipment  thereof,  and  for  the  price  of  machin- 
ery entering  into  and  becoming  a  part  thereof, 
may  enter  a  deficiency  jndgment 

[Ed.  Note.— For  other  cases,  see  Maritime 
Liens,  Cent  Dig.  |  105;  Dec  Dig.  i  67.*] 

Department  2.  Appeal .  from  Superior 
Conrt,  CowUts  County;  H.  E.  McKoiney, 
Jndge. 

Action  by  O.  W.  McCreery  against  L.  L. 
Carter  and  others.  From  a  Judgment  for 
plalntilC,  defendants  L.  L.  Carter  and  an- 
other appeaL    Affirmed. 

George  S.  Shepherd  and  Edward  J.  Clark, 
both  of  Portland,  Or.,  for  appellants.  Edgar 
J.  Wright,  of  Seattle,  for  respondent 

MAIN,  J.  This  actt<m  was  brought  against 
L.  Ia  CartM'  and  wife,  A.  L.  Davis  and  wife, 
and  C.  B.  Ferris  and  wife.  In  the  complaint 
two  causes  of  action  are  set  out  the  first  of 
wlilch  alleges  that  the  plaintiff  sold  and -de- 
livered to  the  defendants  certain  machinery 
which  was  used  In  the  construction  and 
equipment  6t  the  steamboat  "Una,"  arid 
that  as  evidence  of  the  indebtedness  a  prom- 
issory note  was  executed- and  delivered  to 
Qie  plaintiff.  And  as  a  second  cause  of  ac- 
tion it  is  alleged  that  on  a  later  date,  at  the 
special  Instance  and  retiuest  of  the  defend-, 
ants,  the'  plaintiff  sold  and  delivered  to  them 
certain  transmission,  machinery  which  en- 
tered into  and  became  ,a  part  of  the  .same 
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vetjsel.  Subeeqnent  to  the  Instltutloii  of  tbe 
actton,  a  receiver  was  appointed  for  tbe 
Una.  The  cause  was  tried  to  the  court  with- 
out a  jury.  The  plaintiff  preralled.  The 
decree  provides :  (1)  That  the  plaintiff  have 
judgment,  specifying  the  amount  thereof; 
(2)  that  the  Judgment  be  a  paramount  lien 
upon  the  steamer  Una ;  (3)  the  receiver  was 
directed  to  sell  the  Una;  and  (4)  that,  In 
the  event  the  proceeds  of  the  sale  of  the 
ITna  be  not  sufficient  to  satisfy  the  Judgment, 
then  and  in  that  event  the  plaintiff  have  a 
deficiency  Judgment  for  tbe  balance.  The 
defendants  Carter  and  wife  appeaL 

No  statement  of  facts  or  bill  of  excep- 
tions has  been  brought  to  this  court  Tbe 
questions  sought  to  be  raised  on  the  record 
here  are:  (1)  The  Jurisdiction  of  the  su- 
perior court;  (2)  the  euffldency  of  the  com- 
plaint ;  and  (3)  the  validity  of  the  deficiency 
Judgment. 

[I]  The  appellant  contends  that.  In  actions 
of  this  character,  the  superior  court  does 
not  have  jurisdiction ;  but  this  question  has 
been  determined  adversely  to  such  conten- 
tion. In  Callahan  v.  jEtna  Indemnity  Co., 
33  Wash.  583,  74  Pac.  693,  it  is  said :  "The 
materials  were  used  in  the  ship.  The  case 
stands,  th^n,  the  same  as  though  appellant 
himself  had  furnished  the  materials  to  the 
construction  company  at  the  time  they  were 
used,  and  for  the  purpose  for  which  they 
were  used.  These  facts  bring  the  case 
squarely  within  the  terms  of  tbe  statute,  and 
the  appellant  was  entitled  to  a  Uen  for  the 
amount  of  his  claim." 

[2]  As  to  the  suffldeney  of  the  complaint, 
in  the  absence  of  a  statement  of  facts  or 
bill  of  exceptions,  we  must  presume  that 
the  evidence  supports  the  decree,  and.  If 
necessary,  deem  the  complaint  amended.  In 
Ilolden  v.  Komano,  61  Wash.  468,  112  Pac. 
489,  it  is  stated :  "I<'urthermore,  in  tbe  ab- 
sence of  a  statement  of  facts,  we  must  pre- 
sume that  the  testimony  supports  the  find- 
ings, and  would  deem  the  complaint  amend- 
ed, If  need  be." 

[3]  Finally,  It  is  urged  that  the  court 
erred  In  entering  a  deficiency  judgment,  but 
this  contention  is  not  well  founded.  In  en- 
tering the  deficiency  judgment,  the  court 
acted  within  the  scope  of  Its  power.  Wash- 
ington Iron  Works  Co.  v.  Jensen,  3  Wash. 
584,  28  Pac.  1019. 

Tbe  Judgment  wUl  therefore  be  affirmed. 

MOUNT,  ELLIS,  MOBRIS,  and  FULLER- 
TON,  JJ,  concur. 


McPERON  et  al.  v.  SHOEMAKER  et  al. 

(Supreme  Court  of  Washington.    May  6,  1913.) 

1.  cobpoeations  (g   117*)   —  pubchabe  of 
Stock— Fraud. 

A  purchaser    of    stock    of    a    corporation 
whose  principal  office  is  in  a  distant  state,  and 


whose  property  is  at  a  distance,  may  rely  on  the 

representations  of  the  seller  as  to  the  business 
and  assets  of  the  corporation,  and,  in  caseof 
the  falsity  of  the  representations,  may  rescind 
the  purchase,  and  recover  the  price  paid. 

[Ed.  Note. — For  other  cases,  see  Corporatioiis. 
Cent  Dig.  {  506;  Dec.  Dig.  §  117.*] 

2.  COBPORATIONS    (I    121*)    —    RxSOIBSIOlf   — 

Laches. 

Whether  laches  will  prevent  a  rescission  of 
a  contract  on  the  ground  of  fraud  and  a  recov- 
ery of  the  consideration  paid  depends  on  the 
circumstances  of  the  particular  case ;  and  a  par- 
chaser  of  corporate  stock  who  institutes  a  suit 
to  rescind  the  purchase  and  recover  the  consid- 
eration paid  within  four  weeks  after  the  dis- 
covery of  the  fraud  relied  on  at  a  ground  for 
rescission  is  not  chargeable  with  laches  because 
he  did  not  earlier  discover  the  fraud. 

[Ed.  Note. — For  other  cases,  sec  CorporationB, 
Cent  Dig.  S|  504,  505 ;  Dec.  Dig.  {  121.*] 

3.  Husband  and  Wir«  (J  239*)  —  Actions 
Against— Pcbchasb  of  Cobfobaix  Stock 
—Rescission— Judgment. 

Where  a  purchaser  of  corporate  stock  for 
which  he  conveyed  real  estate  to  one  of  two  per- 
sons associated  together  in  the  transaction  ob- 
tained a  judgment  for  rescission  on  the  ground 
of  fraud  inducing  the  purchase,  the  entry  of  a 
personal  judgment  against  tbe  wife  of  the  gran- 
tee who,  with  the  grantee,  had  mortgaged  the 
property  to  a  third  person,  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  I>ig.  U  855,  856,  860,  862,  983; 
Dec.  Dig.  §  2;jt>.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  D.  W.  Hurn,  Judge. 

Action  by  Gersbon  McFeron  and  another 
against  Fred  II.  Shoemaker  and  another. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.     Modified  and  afilrmed. 

Marion  A.  Bntlor,  of  Seattle,  and  Denton 
M.  Crow,  of  Spokane  (Robt  H.  Lindsay,  of 
Seattle,  of  counsel),  for  appelUiuts.  Sam- 
uel R.  Stem,  of  Si>okane,  for  respondents. 

MAIN,  J.  The  purpose  of  this  action  is 
to  rescind  an  executed  contract  for  tbe  pur- 
chase of  corporate  stock,  and  to  secure  the 
reconveyance  of  certain  real  property.  The 
plaintiffs  are  husband  and  wife.  The  de- 
fendants are  the  son  and  wife,  respectively, 
of  one  Benjamin  F.  Shoemaker,  now  de- 
ceased. The  case  was  tried  to  the  court 
without  a  Jury,  and  judgment  entered  for 
the  plaintiffs,  from  which  the  defendants  ap- 
ical. 

The  facta  out  Of  which  the  litigation  grew 
are.  In  substance,  as  found  by  the  trial 
court,  aa  follows:  At  tbe  time  of  the  trans- 
actions here  involved,  Fred  H.  Shoemaker 
was,  and  for  some  time  prior  thereto  had 
been,  the  fiscal  agent  for  the  Collins  Wire- 
less Telephone  &  Telegraph  Company  (here- 
after referred  to  as  the  "Collins  Company"), 
and  as  such  agent  had  complete  charge  of 
all  sales  of  stock  for  the  company  for  the 
states  of  Washington  and  Oregon.  He  was 
also  one  of  the  original  Incorporators  of 
tbe  Collins  Pacific  Wireless  Telephone  & 
Telegraph  Company,  organized  under  the 
laws  of  the  state  of  Washington  (hereafter 
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referred  to  aa  the  "Ck>Illn8  Pacific  Compa- 
ny"). Tbls  company  was  known  as  a  sub- 
sidiary company  to  the  former  company. 
The  Collins  Company  was  organized  under 
the  laws  of  the  state  of  New  Jersey,  with 
Its  principal  place  of  business  at  Newark,  in 
that  state.  Its  capital  stock  was  |1,000,000, 
divided  into  a  like  number  of  shares,  of  the 
par  value  of  $1  per  share.  To  assist  in 
the  promotion  of  the  enterprise  and  the  sale 
of  the  stock,  the  company  caused  to  be  Is- 
sued printed  matter  of  divers  kinds,  which 
was  to  be  used  by  Its  agents  and  subugents 
in  securing  subscriptions  to  its  capital  stock. 
One  M.  G.  Pearson  and  Mrs.  S.  B.  Rothrock 
were  subagents  located  at  Spokane,  Wash., 
working  under  the  direction  of  the  general 
agent.  These  subagents,  with  the  knowledge 
and  consent  of  Fred  H.  Shoemaker,  were 
permitted  to  make  use  of  the  printed  matter 
and  make  statements  relative  to  the  com- 
pany, its  equipment,  operations,  etc.  The 
plaintiff  Gershon  McFferon  first  became  In- 
terested in  the  purchase  of  the  stock  of  the 
company  through  Mrs.  Rothrock,  who  pre- 
sented to  him  its  literature,  and  Informed 
him  that  the  company  was  operating  com- 
mercially, had  contracts,  and  was  making 
additional  contracts  with  steamship  comiw- 
nies  for  the  purpose  of  Installing  the  Collins 
wireless,  and  that  stations  had  been  erected 
at  Seattle,  Tacoma,  Portland,  and  other 
places.  It  was  stated  that  the  value  of  the 
stock  was  then  $10  per  share,  and  would 
soon  advance  to  $12,  and  that  the  then  pres- 
ent was  the  last  opportunity  to  secure  this 
stock  at  the  former  price.  Other  statements 
were  made  of  like  import,  all  of  which  were 
false  and  untrue.  On  March  25,  1910,  Mc- 
Feron,  Pearson,  Mrs.  Rothrock,  and  Fred  H. 
Shoemaker  met  in  Spokane,  wheire  the  same 
statements  in  substance  were  made  by  Shoe- 
maker to  McFeroa  which  previously  had 
been  made  to  him  by  Mrs.  Rothrock.  The 
purpose  was  to  induce  McFeron  to  subscribe 
for  the  Collins  stock.  Thereupon  McFeron 
did  subscribe  on  this  occasion  for  500  shares 
of  the  stock,  for  which  he  agreed  to  pay 
$5,000,  at  the  same  time  indicating  that,  if 
his  wife  were  willing,  he  would  take  600 
addltioual  shares.  Along  with  the  Collins 
stock  he  was  to  receive  without  additional 
cost  a  like  number  of  shares  in  the  Collins 
Pacific  Company.  On  this  occasion  Shoe- 
maker prepared  two  notes,  one  for  $4,000  and 
one  for  $1,000,  which  were  signed  by  McFer- 
on and  delivered  to  Shoemaker.  A  third 
note  for  $5,000  was  prepared  and  given  to 
Pearson,  which  McFeron  was  to  sign  In  the 
event  that  he  concluded  to  make  the  addi- 
tional purchase.  Two  days  later,  and  on 
Sunday,  March  27th,  Pearson  went  to  the 
home  of  tlie  McFerons,  which  was  about  10 
mfles  distant  from  the  city  of  Spokane,  and 
there,  by  means  of  the  same  representations 
which  bad  previously  been  ma^le.  Induced 
the  McFerons  to  take  the  500  additional 
shares.    Thereupon  McFeron  signed  and  de- 


livered the  $5,000  note,  which  was  dated  as 
of  the  date  of  the  previous  transaction.  At 
this  time  Fred  H.  Shoemaker  and  Benjamin 
F.  Shoemaker,  his  father,  were  at  Walla 
Walla  on  a  stock  selling  mission.  When  In- 
formed that  McFeron  had  taken  the  addi- 
tional shares,  both  went  to  Spokane.  At 
the  time  of  the  first  transaction,  McFeron 
had  informed  Shoemaker  that  be  had  no 
money,  but  did  have  land,  and  It  was  ap- 
parently understood  that  the  notes  were 
only  a  temporary  expedient  until  the  ex- 
change of  the  land  for  the  stock  could  be 
effectuated.  The  land  had  been  examined 
by  Shoemaker  prior  to  his  return  to  Spo- 
kane on  March  29th.  After  the  arrival  of 
the  Shoemakers  In  Spokane,  they,  Pearson, 
Mrs.  Rothrock,  and  McFeron,  met  for  the 
purpose  of  arranging  for  the  transfer  of  the 
real  estate  then  owned  by  the  McFerons  In 
payment  for  the  stock.  The  real  property 
conveyed  upon  tMs  occasion  by  McFeron  was 
valued  at  $16,500.  The  stock  which  he  had 
subscribed  for  he  was  to  take  at  $10,000. 
The  difference  between  these  two  sums  was 
met  by  the  delivery  to  him  of  a  check  and 
some  notes  of  other  parties  which  were  held 
by  Fred  H.  Shoemaker.  At  the  direction  of 
Fred  H.  Shoemaker,  Benjamin  F.  Shoemak- 
er's name  was  inserted  in  the  deed  as  the 
grantee.  Subsequently  the  property  was  held 
by  Benjamin  P.  Shoemaker  for  the  benefit 
of  his  son.  The  father  and  son  were  asso- 
ciated together  in  the  transactions,  not  only 
In  this  case,  but  In  others  Involving  the 
transfer  of  real  estate. in  payment  for  the 
stock.  Within  a  few  weeks  thereafter,  Ben- 
jamin F.  Shoemaker  and  his  wife  mortgaged 
the  property  which  had  been  conveyed  by 
McFeron  to  secure  a  loan  in  the  sum  of 
$6,000.  In  the  month  of  April,  1910,  Fred 
H.  Shoemaker  made  a  trip  to  the  home  office 
of  the  Collins  Company.  Shortly  thereafter 
a  reorganization  took  place,  and  the  Conti- 
nental Wireless  Telephone  &  Telegraph  Com- 
pany was  organized,  with  Fred  II.  Shoe- 
maker as  one  of  Its  officers.  The  holders 
of  the  stock  In  the  Collins  Company  began 
receiving  circulars  and  letters  requestiug  that 
they  exchange  their  then  stock  in  that  com- 
pany for  Continental  stock.  McFeron,  In 
resimnse  to  these  requests,  qurrendereU  his 
Collins  Pacific  stock,  it  being  the  only  stock 
that  had  been  issued  to  him,  and  received 
a  certificate  for  stock  in  lieu  thereof  in  the 
Continental  Company.  The  property  trans- 
ferred by  McFeron  iu  payment  for  the  stock 
was  a  few  days  before  his  death  deeded  by 
Benjamin  F.  Shoemaker  to  his  wife.  In  re- 
ceiving the  title,  nowever,  Mrs.  Shoemaker 
did  not  take  it  as  a  bona  fide  purchaser 
for  a  valuable  consideration.  Inuring  the 
early  part  of  July,  1911,  McFeron  learned 
for  the  first  time  that  he  had  been  defraud- 
ed In  the  transaotlona,  and  that  the  stock 
in  the  Continental  as  well  as  that  of  the 
other  two  companies  was  practically  worth- 
less and  always  had  been;  that  they  were 
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a]l  tbree  paper  corporations,  with  snbstaq- 
tlally  no  tangible  or  intangible  assets.  The 
findings  of  tlie  trial  court  in  this  case  are 
extensive  and  the  statement  of  facts  rolu- 
minous,  but  the  abore  is  a  brief  epitome  of 
the  ultimate  facts  as  found  by  the  court 
Tbe  present  action  was  begun  on  July  27, 
1911,  and  in  due  time  came  on  for  trial. 
At  tbe  couchision  of  th0  trial,  the  court  de- 
creed that  the  conti-act  should  be  rescinded, 
and  that,  the  real  property  should  be  recou- 
reyed  to  tbe  respondents.  In  addition  to 
this,  the  decree  provides  that.  In  the  event 
that  Mrs.  Shoemaker  does  not  reconvey  the 
property  free  from  the  lien  of  the  mortgage 
above  mentioned,  a  personal  judgment  shall 
be  enter^  against  her  for  an  amount  ctxuirv- 
alent  to  the  difltereuce  between  $6,000  and 
tbe  amount  which  McFerqn  had  realized 
upon  the  check  and  notes  that  be  originally 
received  from  Fred  II.  Shoemaker.  The 
amount  for  which  this  personal  judgment. 
would  be  entered  would  be  $1,805.65. 

Tbe  questions  here  for  determitmtion  are: 

First.  Was  McFeron  justified  In  relying 
upon  the  statements  which  Induced  the 
transactions? 

Second.  Is  the  evidence  sufficiently  con- 
vincing to  BUBtain  tbe  judgment  directing  a 
rescission  and  reconveyance? 

Third.  Is  McFeron.  chargeable  with  lach- 
ee? 

Fourth.  Did  tbe  court  err  la  entering  a 
conditional  personal  Judgment  against  Mrs. 
Shoemaker? 

[1]  1.  It  Is  now  argued  that  Inasmuch  as 
no  fiduciary  relation  existed  betweeuMcFeron 
and  the  parties  with  whom  he  was  dealing, 
he  had  no  legal  right  to  rely  upon  the  rep- 
resentations which  induced  him  to  make  the 
purchase  of  the  stock.  It  must  be  remember- 
ed that  the  properties  which  the  corporations 
were  representod  to  own  and  operate  were  at 
a  distance,  that  the  prlncii>al  office  of  the 
Collins  Company  was  In  a  distant  state,  and 
the  truth  or  falsity  of  the  statements  made 
to  him  was  not  easily  ascertainable.  Under 
such  circumstances,  a  purchaser  Is  justified 
In  relying  np<m  representations  made  to  hlra 
hy  the  seller.  In  Lindsay  v.  Davidson,  57 
Wash.  517,  107  Pac.  514,  it  is  said:  "All  that 
need  be  said  upon  the  law  of  tbe  case  is  a 
reference  to  what  waB  said  by  this  court  In 
actions  of  this  character  In  the  late  cases  of 
Wooddy  T.  Benton  Water  Oo.,  54  Wash.  124, 
102  Pac.  1054  [182  Am.  St.  Rep.  1102],  and 
Bailie  v.  Parker,  66  Wash.  35.^,  1(»  Pac.  8.34, 
where  it  was  held  that  a  vendee  may  rely 
upon  representations  of  Ms  vendor  where 
the  property  Is  at  a'  distance,  or  where  for 
any  other  reason  the  falsity  of  the  represen- 
tation is  not  readily  ascertatoable." 

2.  Tbe  contention  Is  made'  that  the  evi- 
•  dence  in  this  case  falls  short  of  that  certain- 
ty of  proof  which  the  law 'requires  before 
executed  contracts  ■Win  he  rescinded'  and  re- 


conveyances of  real  property  directed.  It 
may  be  admitted  without  dlscasslon  that  the 
rule  In  such  cases  is  that  the  evidence  miL-it 
be  clear  and  convincing.  To  review  the  evi- 
dence in  the  present  case  would  exteinl  this 
opinion  to  unreasonable  length  and  serve  no 
useful  purpose.  It  is  sufficient  to  say  that 
in  our  opinion  the  charge  of  fraud  is  su.stain- 
ed  by  proof  which  is  abundantly  clear  and 
convincing.  Indeed,  it  is  difficult  to  see  bow 
a  disinterested  perusal  of  the  trausi-ript  of 
tbe  evidence  and  the  exhlliits  in  the  case 
could  lead  to  any  other  conclusion. 

[2]  3.  Whether  or  not  laches  will  prevent 
a  recovery  must  depend  upon  the  circum- 
stauces  of  each  particular  case.  In  Komaine 
v.  Excelsior,  etc.,  Machine  Co.,  54  Wash.  41, 
103  Pac.  32,  It  is  said:  "That  the  question 
of  laohes  in  this  kind  of  a  case  bears  no 
relation  to  ordinary  statutes  of  lliultatlon, 
where  conditions  of  others  are  not  changed 
oe  tbe  rights  of  others  not  imperiled  by  lapse 
of  time,  and  that  the  principle  of  laches  still 
adheres  -in.  the  substance  of  equitable  relief 
and  Is,  therefore,  to  be  determined  by  the 
court  under  tbe  circumstances  of  each  par- 
ticular case,  has  been  the  settled  rule  of  law 
In  this  state  since  tbe  decision  of  the  case 
of  Gay  V.  Havermale,  27  Wash.  390,  67  Pac. 
804."  We  think  that  McFeron  was  not  guUty 
of  lacheB.  It  appears  that  within  a  period 
of  four  weeks  time  after  he  discovered  the 
fraud  which  had  been  practiced  upon  him 
suit  was  begaa  In  view  of  all  the  attendant 
facts  and  circumstances,  it  cannot  be  that  he 
Is  chargeable  with  laches  because  of  the  fact 
that  he  did  not  earlier  discorer  the  fraud. 
-  [3]  4.  It  was  decreed  by  titB  trial  court 
that  Mi8.  Shoemaker  should  raconvey  the 
property  free  and  clear  from  the  Incum- 
brance of  tbe  $6^)00  mortgajge  or  suffer  a  per- 
sonal judgment  for  $1,866.66  to  be  ent««d 
against  her.  We  have  been  .cited  to  no  prin- 
ciple of  lalv,  and- know  of  none,  by  which  the 
entry  of  this  personal  judgment  against  Mrs. 
Shoemaker  ckn  be'  sustained. 

Tbe  case  will  be  remanded,  with  direction 
to  the  superior  court  to  modify  tlie  Judgment 
by  eliminating  the  portion  thereof  .  which 
provides  for  a  personal  judgment  against 
Mrs.  Shoemaker  In  the  sinn  of  $1,885.65.  Be- 
yond this  the  Judgment  Is  affirmed.  Mrs. 
Shoemaker  will  recover  one-half  of  the  ap- 
pellants' costs  to  this  court 

MOUNT,  MORRIS,  ELLIS,  and  FULLER- 
TON,  JJ'.,  concur. 


■       BGBERS  V.  FISCHER  et  aL 

(Shpreme  Court  of  Wasblngtofa.    Miay  1,  1913.) 

1.  Taxation  (§  531*)— Foreclospke  of  Liex 

'i-OooD  Fafth  op  CI4AIMANT— Bvioewck. 

Evidence  held  to  show  that  one  suing  to 

fpreclose  a  lien  for  taxes  had  paid  the  taxes  in 

good  faith,  believing  that  be'  was  the  owner  of 
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the  premises  on  which  the  same  were  assessed 
authorizio?  foteclpsute. 

[Kd.  Note.— For  otheir  cases,  see  TaxatJOB, 
Cwt.  Dig.  .$*  8ii6,  9S7 ;  Dec.  fUg.  i  631,*1,  . 

,2.   JUDOMBNT   {%   688*)— KJ68  JUBiCATA— QDBS- 
IIONS    CoNCLUUEp. 

An  action  to  establish  a  legal  title  and  ob- 
tain possession  of  real  estate  and  an  action  to 
foreclose  a  litin  for  takes  assessed  against  the 
premises,  are-  independent,  and  an  adverse  judg- 
ment in  the  former  action  does  not  bar  the  lat- 
ter action. 

'  [Ed.  Note.— For  other  cases,  see  Judgment, 
CMt  Dig.  g$  1062-1065,  1100,  1101;  Dec.  Dig. 
f  58».*]     , 

■  Department  1.  Appeal  from  Superior 
Court,  King  County;  Geo.  A.  Joiner,  Judge. 

Action  by  Henry  F.  Egbers  against  Ed- 
ward J.  Fischer  and  another.  From  a  Judg- 
ment for  plaintiff,  defendants  appeaL  Af- 
firmed. 

S.  D.  King,  of  Seattle,  for  appellants. 
Lambutb  &  Rembert,  of  Seattle,  for  respond- 
»tt.      , 

008E,  J.  This  l8  an  action  to  foreclose  a 
lien  for  talces  which  the  plalntifF  claims  to 
have  ipald  In  good  faith,  believing  that  he 
was  the  owner  of  the  propwty  upon  which 
the  taxes  were  assessed.'  A  decree  was  en- 
.tered  In  hiirmony  with  the  bUL  The  de- 
fendants ha^G  appealed. 

The  appeal  presents,  two  questions,  one  of 
'fact  and  one  of  law:  (1)  Did  the  respondent 
pay  the  taxes  in  good  faith,  Induced  by  a 
belief  that  he  owned  the  property  sought 
to  b«  charged  with  the  lien,  and  (2)  Is  he 
estopped  by  a  former  Judgment? 

t1]  1.  In  respect  to  the  first  proposition, 
the  respondent  testified  that  he  was  by  oc- 
cnpation  a  h6tel  keeper;  that  he  had  never 
dealt  in  lands ;  that  he  knew  nothing  about 
examining  land  titles;  that  be  did  not  pro- 
cure an  abstract  of  title  to  the  land  nor 
have  the  title  examined;  that  he  believed 
tiiat  an  administrator's  deed  submitted  to 
blm  by  his  grantor,  together  with  the  deed 
of  the  grantor,  conveyed  him  a  good  title; 
and  that  in  faith  of  that  title  he  paid  the 
taxes.  .  He  further  testified  that  be  bought 
the  property  through  a  friend  whom  he  had 
known  for  years,  who  told  him,  in  effect,  that 
he  had  some  lots  upon  which  he  had  paid 
taxes  and  ttpon  which  other  taxes  were  due, 
which  be  would  sell  very  cheap.  Upon  the 
faith  of  these  statements  and  the  adminis- 
trator's deed  which,  while  without  the  chain 
of  title,  is  regular  upon  Its  face,  respondent 
purchased  the  property.  He  says  that  before 
purchasing  he  examined  the  land ;  that  there 
was  an  old  moss-covered  fence  around  it; 
but  that  apparently  no  one  was  living  upon 
It,  and  there  had  been  no  recent  cultivation. 
He  found  no  one  upon  the  premises  at  the 
time  he  examined  It  We  think  the  court 
correctly  held  that  he  paid  the  taxes  in  good 
faith.  The  argument  made  against  his  good 
ffeith  is  that  he  paid  a  small  sum  for  the 


property,  and  that  the  administrator's  deed 
was  without  the  chain  of  title.    We  do  liot 
think  he  is  Concluded  by  these  facts.     The 
fact  that  he  dealt  carelessly  d()es  not  neces- 
sarily  impeach  hia   good  faith.     It   Is  not 
questioned  ih&t  he  paid  the  taxes. 
-  [2]  2.  After  purchasing  the  property  and 
paying  the  taxes  Involved  in  the  suit,  re- 
spondent with  others  commenced  an  action 
In  the  superior'  court  of  King  county;  alleg- 
ing that  he  was  the' owner  in  fee  of  the  land 
here  sought  to  be  charged  with  the  taxes, 
and  prayed  that  he  be  adjudgefd  to  be  such 
owner  and  awarded  possession  thereof,  and 
for  general  relief.    The  defendants  in  that 
action  appeared  and  pleaded  title  by  pre- 
scription.   At  the  close  of  the  plaintiff's  case, 
the  defendants  therein  moved  for  "an  order 
of  nonsuit  and  for  the  dismissal  of  the  ac- 
tion,*' upon  the  ground  that  the  plaintiff  had 
failed  to  prove  title  or  right  to  possession. 
This  motion  was  -sustained  and  "Judgment 
and  decree  of  dismissal"  was  entered.    It  Is 
alleged  here  that  the  decree  "was  and  Is 
upon  the  merits."     We  will  assume,  as  the 
parties  have  assumed,  that  this  was  a  Judg- 
ment upon  the  merits.    It  does  not,  however, 
present  the  question  of  res  Judicata  or  es- 
toppel by  record.    The  respondent  here,  the 
plaintiff  in  that  action,  there  relied  upon  his 
legal  title  and  did  not  seek  to  establish  any 
lien  for  taxes  paid  upon  the  property.    There 
is  no  splitting  of  a  cause  of  action,  as  the 
appellants  contend.    It  seems  quite  obvious 
that  there  can  be  no  estoppel  to  prosecute 
an  action  to  foreclose  a  tax  lieu  because  the 
plaintiff  had  prosecuted  a  former  action  to 
establish  his  legal  title  and  obtain  posses- 
sion of  the  premises.     The  two  causes  of 
action  stand  ui)on  an  entirely  different  foot- 
ing.    In  truth,  what  the  respondent  did  In 
the  former  action  was  to  pursue  a  remedy 
which  he  did  not  have,  and  this  does  not  bar 
an  action  upon  a  proper  remedy.     Belt  v. 
Washington  Water  Power  Co.,  24  Wash.  3S7. 
64  Pac.  625.     Nor  does  it  constitute-  an  es- 
toppel of  record.     Thayer  v.  Harrlcan,  126 
Pac.  625;  Dunsmulr  v.  Port  Angeles  P.  Co., 
30  Wash.  586,  71  Pac.  9;  Snyder  v.  Harding, 
38  Wash.  666,  80  Pa&  789;  Marble  Savings 
Bank  v.  WllUams,  23  Wash.  766,  63  Pac.  511; 
Long   V.   Elsenbels,   21   Wash.    23,    56   Pac. 
033. 

In  the  Thayer  Case  a  suit  was  brought  to 
recover  an  attorney's  fee  upon  a  written  con- 
tract of  employment  He  held  that  there 
was  no  evidence  of  a  meeting  of  the  minds 
of  the  parties  on  the  subject-matter  of  the 
controversy,  hence  that  there  was  no  writ- 
ten contract,  and  said:  "Having  failed  In 
this  action  to  establish  the  express  contract, 
he  can  still  maintain  another  action  uiK>n 
the  quantum  meruit  for  the  same  services. 
The  Judgment  in  this  action  is  not  a  bar  to 
such  an  action,  since  it  requires  different 
evidence  to  establish  the  two  causes  of  ac- 
tion.    Buddress  v.   Schafer,   12  Wash.   310, 
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41  Pac.  43."  In  the  Marble  Savliigs  Bank 
Case  this  court  said:  "The  essential  thing 
to  determine  is  whether  or  not  the  question 
involved  in  the  second  suit  was  actually  liti- 
gated In  the  first" — and  quoted  from  an  opin- 
ion written  by  Justice  Brewer  in  Smith  v. 
Auld,  31  Kan.  262,  1  Pac.  626,  as  follows: 
"The  whole  philosophy  of  the  doctrine  of  res 
adjudicata  is  summed  up  in  the  simple  state- 
ment that  a  matter  once  decided  Is  finally 
decided;  and  all  the  learning  that  has  been 
bestowed  and  all  the  rules  that  have  been 
laid  down  have  been  for  the  purpose  of  en- 
forcing that  one  proposition."  In  the  former 
case  the  question  of  taxes  was  not  made  an 
issue. 
The  decree  is  affirmed. 

CROW,  C.  J.,  and  CHADWICK,  MOUNT, 
and  PARKER,  JJ.,  concur. 


STATE  V.  HATCH. 
(Supreme  Court  of  Washington.    May  6,  1913.) 

1.  INTOXICATINO  LaQUORS  (§  132*)— Wbono- 
FUL  Sale— Liquor  Nuisance— Statutes— 
Rgpbai. 

Rem.  ft  Bal.  Code,  §  6278,  declares  that 
the  keeping  or  maintaining  of  any  place  in 
which  intoxicating  liquors  are  sold  or  given 
away  contrary  to  law,  etc.,  shall  be  a  common 
nuisance;  while  section  6304  declares  that  all 
places  where  intoxicating  liquors  are  sold  io 
violation  of  the  provisions  of  the  local  option 
law  are  common  nuisances,  and  may  be  abated 
as  such,  and  on  conviction  of  the  keeper  of  sell- 
ing intoxicating  liquors  in  violation  of  the  lo- 
-cal  option  law  the  court  shall  order  that  such 
nuisance  shall  be  abated  and  the  place  closed. 
Held  that,  since  section  6278  makes  the  keeping 
and  maintaining  of  the  place  a  nuisance,  while 
section  6304  provides  that  the  place  where  the 
liquors  arc  unlawfully  sold  shall  constitute  the 
nuisance,  the  two  sections  are  not  repugnant, 
and  hence  the  latter  did  not  repeal  the  former. 
[EJd.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  141 ;    Dec.  Dig.  {  132.*] 

2.  Cbiminai.  Law  (§  200*)— Fobmbb  Jeop- 
abd¥— Identity  of  Offenses. 

A  prior  conviction  of  accused  for  main- 
taining a  liquor  nuisance  in  a  local  option  dis- 
trict, in  violation  of  Item.  &  Bal.  Code,  §  6278, 
was  not  a  bar  to  a  subsequent  conviction  for 
unlawfully  making  a  specific  sale  of  intoxicat- 
ing liquor  at  the  same  time  and  place,  in  viola- 
tion of  section  6.304 ;  the  offenses  not  being 
identical. 

VEA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  347,  386^09;  Dec.  Dig.  § 
200.*] 

Department  2.  Appeal  from  Superior  Court, 
Whatcom  County ;  John  A.  KelloKg,  Judge. 

J.  B.  Hatch  was  convicted  of  maintaining 
a  liquor  nuisance  in  selling  liquor  in  viola- 
tion of  the  local  option  law,  and  he  appeals. 
Affirmed. 

S.  M.  Bruce,  of  Belllngham,  for  appellant. 
Frank  W.  Bixby  and  H.  C.  Thompson,  both 
of  BelUngham,  for  the  State. 

MAIN,  J.  The  defendant  was  Informed 
against  in   the  superior  court  by    two  sei> 


arate  Informations  filed  by  the  prosecnting 
attorney  of  Whatcom  county.  The  Legisla- 
ture of  the  state  of  Washington,  in  1900, 
passed  an  act  known  as  the  "Local  Option 
Lew,"  which  provided  for  the  sabmission  to 
the  qualified  electors  of  a  particular  city, 
town,  or  district,  called  a  "unit,"  the  qaesticHi 
whether  Intoxicating  liquors  shall  be  licensed 
or  prohibited.  Laws  of  1909,  c.  81.  Under 
the  provisions  of  this  statute  an  election 
was  held  on  November  8,  1911,  In  Femdale, 
a  city  of  the  fourth  class,  at  which  electicm 
a  majority  of  the  rotes  were  cast  against 
license.  From  the  1st  day  of  January  there- 
after Femdale  became  what  Is  known  as  a 
dry  unit,  and  the  sale  of  intoxicating  liquors 
therein  unlawful.  As  above  stated,  the  de- 
fendant was  charged  by  two  informations. 
The  information  in  cause  1,083  charged  the 
defendant  with  Uie  crime  of  maintaining  a 
nuisance  in  selling  and  disposing  of  intoxi- 
cating liquors,  without  a  license,  betweoi 
the  1st  day  of  Jannary,  1911,  and  the  3d  day 
of  February,  1911.  The  information  in  cause 
1,085  charges  the  defendant  with  the  crime 
of  the  unlawful  sale  of  intoxicating  liquors 
at  Femdale,.  Wash.,  on  January  28,  1911. 
One  information  charges  the  defendant  with 
the  keeping  and  maintaining  of  a  nuisance; 
the  other  with  making  a  specific  sale  of  liq- 
uor unlawfully.  A  jury  being  waived,  both 
causes  were  tried  to  the  court  Cause  1,063 
came  on  for  trial  first,  and  resulted  in  a 
judgment  of  conviction  and  sentence^  Im- 
mediately thereafter  cause  1,065  was  heard. 
The  defendant  Interposed  in  the  latter  case 
a  plea  of  former  jeopardy,  which  was  over- 
ruled. It  was  thai  agreed  by  counsel  that 
the  same  evidence  which  had  been  heard  by 
the  court  in  trying  cause  1,083  should  be 
taken  as  evidence  in  cause  1,085  without  re- 
calling the  witnesses.  The  second  trial  re- 
sulted In  a  conviction  and  sentence.  The  de- 
fendant appeals.  By  stipulation  both  ap- 
peals were  consolidated,  to  be  heard  upon  a 
single  record. 

[1]  The  guilt  or  Innocence  of  the  defend- 
ant, as  a  matter  of  law,  depends  upon  tlie 
construction  of  certain  sections  of  different 
statutory  enactments.  Section  6278,  Rem.  & 
Bal.  Code  (L.  1903,  p.  32,  §  3),  provides:  "The 
keeping  or  maintaining  of  any  place  in  which 
Intoxicating  liquors  are  sold  or  given  away, 
contrary  to  law,  or  in  which  such  liquors 
are  kept  or  harbored  for  the  evident  purpose 
of  selling  or  giving  away  said  liquors  con- 
trary to  law,  or  where  persons  are  permitted 
to  resort  for  the  purpose  of  drinking  intoxi- 
cating liquors  or  where  intoxicating  liquors 
are  kept  for  the  purpose  of  inducing  people 
to  resort,  to  buy  or  receive  intoxicating  liq- 
uors in  violation  of  law,  is  hereby  declared 
to  be  a  common  nuisance.  •  *  • "  This 
section  makes  the  keeping  or  maintaining  of 
any  place  a  nuisance,  (1)  when  intoxicating 
liquors  are  sold  or  given  away  contrary  to 
law.  (2)  when  such  liquors  are  kept  or  har- 
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boiei  for  the  evident  purpose  of  selling  or 
giving  away  contrary  to  law,  (3)  when  per- 
sons are  permitted  to  resort  there  for  the 
purpose  of  drlnlilng  intoxicating  liquors,  and 
(4)  wliere  intoxicating  liquors  are  Icept  for 
the  purpose  of  inducing  people  to  resort  to 
the  place  for'  the  purpose  of  purchasing  in- 
toxicating liquors  in  violation  of  law.  The 
portion  of  this  section  not  quoted  and  the 
subsequent  sections  of  the  same  act  provide 
for  the  search  of  the  premises,  the  seizure 
of  the  property  used  in  distributing  liquors 
in  violation  of  the  law,  and  the  punishment 
of  the  offender.  It  was  under  the  portion  of 
the  section  quoted  that  the  defendant  was 
charged  and  convicted  in  cause  1,083. 

Section  0304,  Rem.  &  Bal.  Code  (L.  1909, 
p.  161,  {  13),  provides:  "All  places  where  in- 
toxicating liquor  is  sold  In  violation  of  the 
provisions  of  this  chapter  are  common  nui- 
sances, and  may  be  abated  as  such,  and  upon 
conviction  of  the  keeper  of  any  such  place 
of  the  sale  of  intoxicating  liquor  in  violation 
of  the  provisions  hereof,  the  court  shall  or- 
der that  such  nuisance  be  abated  and  that 
such  place  be  closed  until  the  Iceeper,  owner, 
lessor,  lessee  or  other  person  occupying  the 
same  shall  give  bond  with  a  sufficient  surety 
to  be  approved  by  the  court  making  the  order 
in  the  penal  sum  of  one  thousand  dollars, 
payable  to  the  state  of  Washington,  condi- 
tioned that  Intoxicating  liquor  will  not  there- 
after be  sold  therein  contrary  to  the  law, 
and  will  pay  all  fines,  costs  and  damages  tis- 
sessed  against  Mm  for  any  violation  thereof, 
and  in  case  of  violation  of  any  condition  of 
the  bond  the  whole  amount  may  be  recovered 
as  a  penalty  for  the  use  of  the  county,  city 
or  town  wherein  the  premises  are  situated." 
This  is  one  of  the  sections  of  the  local  option 
law,  and  makes  the  place  where  intoxicating 
liquor  is  sold  in  violation  thereof  a  nuisance, 
and  provides  a  method  for  its  abatement  and 
the  giving  of  a  bond  conditioned  that  the 
law  will  be  obeyed.  The  question  arises. 
Does  the  section  quoted  from  the  local  option 
law  repeal  the  section  of  the  previous  stat- 
ute under  which  the  prosecution  was  brought? 
There  is  no  express  repeal,  and,  if  repealed 
at  all,  it  must  be  by  implication.  Repeals  in 
this  manner  are  not  favored  by  the  law.  In 
State  V.  Binnard,  21  Wash.  349,  58  Pac.  210, 
it  is  said:  "Section  211  does  not  repeal  sec- 
tion 210  by  any  e.vpress  words,  and,  if  the 
latter  is  repealed  by  the  former,  it  is  re- 
I)ealed  by  implication,  and  such  repeals  are 
not  favored  by  the  law.  It  is  a  well-estab- 
lished rule  of  law  that  If  two  statutes  can, 
by  any  fair  construction,  be  reconciled  with 
each  other,  neither  will  be  held  to  have  re- 
pealed the  other."  From  an  examination  of 
the  sections  quoted  it  will  be  seen  that  the 
former  makes  the  keeping  and  maintaining 
of  the  place  a  nuisance ; .  while  the  latter  pro- 
vides that  the  place  where  sold  shall  be  a  nui- 
sance. One  deals  with  the  keeper ;  the  other 
with  the  place  kept  The  two  sections  are 
not  necessarily  repugnant,  and  therefore  can 


stand  together.  This  view  sustains  the  con- 
viction of  the  diefendant  in  cause  1,083. 

[2]  In  cause  1,085  the  defendant  was  charg- 
ed with  the  specific  sale  of  Intoxicating  liq- 
uor under  section  6302,  Rem.  &  Bal.  Code 
(li.  1909,  p.  160,  §  11),  which  provides:  "Who- 
ever shall,  either  as  principal,  agent,  cl«rk 
or  servant,  directly  or  indirectly,  sell,  barter, 
exchange,  give  away  or  otherwise  dispose  of 
any  intoxicating  liquor  in  any  quantity  what- 
ever, within  the  limits  of  a  unit  which  has, 
by  Its  vote,  decided  against  the  licensing  of 
the  sale  of  intoxicating  liquor,  or  who  shall 
keep  or  have  In  his  possession  any  Intox- 
icating liquor  with  intent  to  sell,  give  aw>ay 
or  otherwise  dispose  of  such  liquor  in  viola- 
tion of  the  provisions  hereof,  shall,  upon 
conviction  thereof,  be  fined  not  less  than 
twenty  dollars  nor  more  than  two  hundred 
dollars,  or  be  Imprisoned  in  the  county  jail 
for  not  less  than  ten  days  nor  more  than 
thirty  days,  or  be  punished  by  both  such 
fine  and  Imprisonment  *  ♦  »»•  This  is 
a  section  of  the  local  option  law,  and  penal- 
izes the  sale  of  intoxicating  liquor  In  units 
where  a  majority  of  the  people  have  voted 
against  license.  It  is  argued  that,  if  the 
former  conviction  is  sustained,  then  that  is 
a  bar  to  ttte  second,  for  the  reason  that  a 
person  cannot  twice  be  placed  in  jeopardy 
for  the  same  ofFense.  It  is  the  funijamental 
law  that  a  person  cannot  be  twice  punished 
or  placed  In  Jeopardy  for  the  same  offense. 
But  are  the  offenses  with  which  the  defend- 
ant was  charged  and  convicted  the  same? 
In  one  he  ts  charged  with  keeping  or  main- 
taining  a  nuisance;  In  the  other  with  the 
specific  sale  of  Intoxicating  liquors  In  con- 
travention of  the  law.  Wlille  a  person  may 
not  twice  be  placed  In  Jeopardy  for  the  same 
offense,  it  does  not  necessarily  follow  that 
the  same  act  may  not  constitute  separate 
offenses.  If  it  does,  a  charge  and  conviction 
of  one  offense  does  not  bar  the  other.  The 
offenses  with  which  the  defendant  was  charg- 
ed and  convicted  were  defined  under  different 
sections  of  the  statutory  law  of  the  state. 
It  is  true  that  the  charges  were  sustained  by 
the  same  evidence,  but  they  were  by  the 
Legislature  made  a  separate  and  distinct 
offense. 

In  Cya  (volume  12,  p.  2S2)  the  rule  is 
stated  In  this  language:  "The  Legislature 
may  carve  out  of  a  single  act  or  transaction 
several  crimes,  so  that  the  individual  may 
at  the  same  time  and  in  the  same  transac- 
tion commit  several  distinct  crimes,  In  which 
case  an  acquittal  or  a  conviction  of  one  will 
not  be  a  bar  to  the  Indictment  for  the  other." 

In  support  of  the  conviction  in  cause  1,085 
the  case  of  Mayhew  v.  City  of  Eugene,  56  Or. 
102,  104  Pac.  727,  Ann.  Gas.  19120,  33,  Is 
very  much  in  point  In  that  case  the  city 
of  Eugene  was  a  dry  unit  under  the  local 
option  law  of  the  state  of  Oregon.  This 
law  made  the  selling  of  intoxicating  liquors 
unlawful  in  a  dry  unit  By  ordinance  the 
city  of  Eugene  had  made  the  m«iiiti»tning  of 
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a  place  wliere  llgnor  was  told  In  violation  of 
law  a  DUisauce.  Maybew,  the  defendant,  bad 
oeea  charged  and  convicted  under  the  local 
option  Gtatnte  with  selling  liquor  In  violation 
of  law.  Subsequently  he  was  charged  and 
eonvlcted  under  the  ordinance  of  the  city 
of  Eugene  with  maintaining  a  nuisance.  The 
ftuestion  was,  Did  the  first  conviction  bar  the 
second?  The  court,  in  sustaining  the  second 
conviction,  said:  "Mudi  of  what  has  been 
heretofore  said  applies  forcibly  to  the  de- 
fendant's next  objection,  namely,  the  failure 
of  the  court  to  submit  defendant's  plea  of 
former  Jeopardy  to  the  Jury.  The  offense  of 
making  a  single  sale  of  liquor  Is  not  Identi- 
cal and  cannot  be  identical  with  that  of 
maintaining  a  nuisance  by  carrying  on  the 
business,  and  the  plea  was  bad  on  its  fac&" 
It  follows  that  the  Judgment  of  conviction 
in  both  cases  must  be  affirmed.  ■ 

MOUNT,  B^IilS,  UOBBIS,  and  EVVLSSB- 
TON,  JJ.,  concur. 

(71  Waab.  430) 

STATH  V.  MOSS. 
(Supreme  Court  of  Wasbington.    May  6,  1913.) 
1.  ADULTOTT  (i  11»)— WiTNESSIS  (|  831%*)— 

K.  BviDE."ics— AniassipiUTY. 

On  a  trial  for  adultery  with  0.,  where  she 
testified  for  the  defense,  a  copy  of  a  letter 
couched  In  endearing  terms,  which  she  admitted 
writing  to  another  man  and  intrustinx  to  ec- 
cnaed  unaddresgcd  for  delivery,  was  admissible 
as  affecting  her  credibility  and  as  showing  a  de- 
gree of  intimacy  between  her  and  accused. 

[E!d.  Notci — For  other  cases,  see  Adultery, 
Cent.  Dig.  S8  20,  23;  Dec.  Dig.  f  11;*  Wibiew- 
ei,  Dec.  Dig.  i  831%.*1 

2t   CaiMINAI..  liAW   (I  678*)— TBIAI^BlLBCTIOJf 

BETWEEN  Acts. 
'  Where  there  was  evidence  of  four  acts  of 
adultery  within  one  year,  prior  to  the  filing  of 
the  information,  but  the  case  was  tried  on  the 
theory  that  the  state  relied  for  a  conviction  on 
proof  of  an  act  committed  as  alleged  on  or 
about  November  30th,  the  first  evidence  of  the 
commission  of  the  offense  was  directed  to  that 
specific  act  and  date,  and  tl»  court  in  the  in- 
structions,  without  objection,  treated  that  act 
as  the  one  necessary  to  be  proved  in  order  to 
convict,  there  was  an  election  by  the  state  to 
rely  on  that  act,  although  an  election  was  not 
demanded. 

[E}d.    Note.— For   other   cases,    see   Criminal 
Law..  Cent  Dig.   f{  1580-158^;    Dec.  Dig.  | 
«7a*]     ' 
8.  CEiMiifAt   Law  (I  772*)  —  iNSTBtJcTiow — 

Time  of  Offens*. 

Where  the  evidence  of  adultery  relied  on 
for  a  conviction  was  tiiat  it  was  committed  on 
the  exact  date  charged,  and  there  was  no  other 
evidence  except  as  to  other  distinct  acts,  it  was 
error  to  charge  that  the  exact  time  alleged  was 
not  material,  but  that  any  time  on  or  about  the 
time  alleged  and  within  one  year  prior  to  the 
filing  of  the  information  would  be  sufficient,  and 
to  repeat,  in  response  to  the  jury's  request  for 
an  explanation,  that  a  latitude  of  one  year  was 
allowed,  especially  where  the  colloquy  between 
the  court  and  the  jury  showed  that  they  did 
not  understand  that  they  could  not  convict  for 
one  of  the  otiier  distinct  acts,  since,  while  un- 
der Rem.  &  Bal.  Code,  {  2060,  providing  that 
the  precise  time  need  not  be  alleged  but  that  it 
may  be  placed  at  any  time  within  the  time  in 


which  the  action  might  be  commenced,  the  sama 
latitude  is  usually  allowable  in  the  proof,  tima 
was  material  under  the  circumstances  to  identi- 
fy the  offense  and  distinguish  it  from  others 
shown  by  the  evidence. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  II  1812-1814,  1816,  1817; 
Dec.  Dig.  I  77£*1 

Department  2.  Appeal  from  Superior  Court, 
Benton  County ;   O.  R.  Holcomb,  Judge. 

Oedl  A.  Moss  was  convicted  of  adultery, 
and  he  appeals.    Reversed  and  remanded. 

Moulton  &  Henderson,  of  Kennewlck,  and 
H.  J.  Snlvely,  of  North  Yakima,  for  appel- 
lant. Llnu  &  Boyle^  of  Prosser,  for  respond- 
ent 


IXLIilS,  J.  The  appellant,  a  young  man 
23  years  of  age,  was  convicted  of  the  crime 
of  adultery  with  Florence  Oornwell,  a  woman 
35  years  old  and  wife  of  one  E.  H.  Corn- 
well.  The  Information  charged  the  commis- 
sion of  the  offense  on  November  30,  1911,  In 
Benton  county,  Wash.  The  appellant  was 
a  school-teacher  In  charge  of  the  school  at 
White  Bluffs,  a  small,  unincorporated  com- 
munity in  Benton  county.  He  boarded  with 
the  Cornwells,  and  slept  In  a  tent  near  their 
home.  There  was  evidence  tending  to  prove 
four  separate  and  distinct  commissions  of 
the  offense.  The  prosecuting  witness  E.  H. 
Comwell,  the  first  witness  called  on  behalf 
of  the  state,  testified  positively  as  to  seeing 
his  wife  and  the  appellant  in  the  act  of 
committing  the  offense  on  the  evening  of  No- 
vember 30,  1911,  on  a  couch  In  the  front  room 
of  the  Cbmwell  residence.  He  testified  to 
seeing  the  same  thing  again  on  January  11, 
1912,  and  yet  again  on  February  4,  1912. 
He  made  no  complaint,  told  no  one,  but  treat- 
ed the  appellant  and  his  wife  as  usual  until 
about  March  8,  1912,  when  he  claims  to 
have  charged  his  wife  with  the  offense,  and 
on  March  10th  he  also  spoke  to  the  appel- 
lant about  It  One  John  Bakheit  testified 
that.  In  the  month  of  June,  1911,  he  went 
to  the  Comwell  home,  looked  through  the 
window  of  the  tent  occupied  by  the  appel- 
lant, and  there  saw  blm  and  Mrs.  Comwell 
In  the  commission  of  the  offense.  Two  other 
witnesses  testified  to  having  seen  certain  acU 
of  familiarity  between  the  parties.  The 
court  admitted  In'  evidence  a  proved  copy 
of  a  letter  couched  in  somewhat  endearing 
terms,  written  by  Mrs.  CoruweU  to  another 
man,  and  Intrusted  to  the  appellant  for  de- 
livery. We  win  review  no  further  the  vo- 
luminous evidence,  since  the  foregoing  arc 
the  salient  facts  and  form  the  basis  of  the 
errors  assigned. 

{1]  It  Is  first  contended  that  the  court 
erred  in  admitting  In  evidence  the  copy  of  the 
letter  above  mentioned.  It  was  admitted  ui 
cross-examination  of  (Mrs.  Comwell,  who  was 
a  witness  for  the  appellant,  after  she  had 
admitted  -writing  the  letter  of  which  it  was  a 
I  copy,  and  that  she  had  Intrusted  It  to  the 
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appellant,  nnaddresscd,  bat  tellini;  blm  to 
whom  to  deliver  It.  It  was  admissible  on 
cross-examination  as  affecting  the  credibil- 
ity of  the  \ritness  and  as  tending  to  show 
a  degree  of  intimacy  between  the  parties. 
Underbill,  Crim.  Ev.  (2d  Ed.)  f  381;  State 
V.  Nelson,  39  Wash.  221,  81  Pac.  721.  The 
court  by  specific  instruction  limited  the  con- 
sideration of  this  letter  by  the  jury  to  the 
testimony  of  this  witness  alone,  and  as  only 
affecting  her  crefflblHty.  We  find  no  preju- 
dicial error  in  its  admission. 

The  court  gave  the  following  instruction: 

"No.  4.  You  are  instructed  that  the  exact 
time  of  the  commission  of  the  alleged  of- 
fense, <Aarg«d  In  the  Information,  Is  not  ma- 
terial, but  any  time.  If  proven,  on  or  about 
tbe  time  alleged  in  the  information,  and  with- 
in one  year  nert  before  the  date  of  filing  the 
Information,  would  be  sufficient  as  to  the 
time  thereof." 

"No.  11a.  Oentlenien  of  the  Jury,  you  have 
been  instructed  tliat  the  state  is  not  required 
to  prove  tbe  exact  date  of  tiie  alleged  crime, 
bat  tbe  state  Is  required  to  prove  the  ex- 
act offense  charged  In  the  information  and 
cannot  establish  tiie  commlasion  of  tbe  act 
charged  by  the  mere  proof  of  other  and 
similar  acts;  and  evidence  of  tbe  conunisslon 
of  other  and  similar  acts  is  only  to  be  con- 
sidered for  the  purpose  of  showing  the  prob- 
ability of  the  commission  of  the  act  charged, 
and  if  there  is  no  evidence  of.  the  conunis- 
slon of  tbe  act  charged,  tbe  guilt  of  the  de- 
fendant cannot  be  established  by  proof  or 
offered  proof  of  otlier  offenses  than  tbe  one 
charged  in  the  informaaon." 

[2]  While  th»o  was  evidence  tending  to 
prove  tbe  comuiisslon  of  similar  offenses  on 
three  specific  dates  other  than  that  charged 
in  the  information,  and  tbe  appellant  did 
not  demand  an  election  as  to  wblcb  act 
would  be  relied  upon  for  a  conviction,  the 
case  was  tiled  throughout  upon  tbe  theory 
that  tb^  state  did  rely  for  a  conviction  up- 
on proof  of  the  specific  act  committed  as 
alleged  in  the  Information  "on  or  about  No- 
vember 30,  1911."  As  stated  In  tbe  state's 
brief,  "from,  the  beginning  to  tbe  conclusion 
of  the  case  the  state  tried  the  defendant 
for  the  offense  of  adultery  committed  accord- 
ing to  the  Information  'ou  or  about  November 
30,  1911.'"  Moreover,  the  first  evidence  of 
the  commission  of  tbe  offense  was  directed 
to  that  specific  act  and  date,  and  the  court 
in  bis  instructions  treated  that  specific  act  as 
the  offense  necessary  to  be  proved  in  order 
to  a  conviction.  The  state  did  not  object 
or  except  to  the  instruction.  Under  these 
cireunistances,  no  demand  for  an  election 
was  necessary,  as  the  state  must  be  held 
to  have  voluntarily  made  its  election. 

[3]  The  appellant  claims  that,  in  view  of 
this  admitted  election  by  the  state,  the  court 
committed  prejudicial  error  In  frirliiK  the 
foregoing  instructions  and  afterwards  in  e.\- 
plalnlng  them  at  the  Jurors"  re<iuest.  The 
evidence  as  to  tbe  specific  commission  of  tbe 


offense  charged  in  the  information  was  that 
of  the  prosecuting  witness  that  the  act  was 
committed  on  tbe  exact  date  charged.  There 
is  no  claim  of  a  mistake  in  time,  nor  evi- 
dence on  which  such  a  claim  could  be  based. 
If  tbe  specific  act  charged  was  committed 
at  all,  it  was  committed  on  tbe  exact  date 
as  charged.  While  under  Hem.  Sc  Bal.  Code, 
t  2060,  the  precise  time  at  which  the  crime 
was  committed  need  not  be  stated  in  tbe  indict- 
ment or  information,  but  may  be  placed  at  any 
time  prior  to  the  finding  of  the  indictment 
or  filing  of  tbe  Information  within  the  time 
tn  wblcb  tbe  action  may  be  commenced,  and 
while  tills  latitude  is  usually  allowable  both 
In  allegation  and  proof,  still  when  an  elec- 
tion Is  made,  on  proof  of  several  acts,  to 
rely  upon  an  act  committed  at  a  specific  time, 
tbe  accused  can  only  be  convicted  of  the 
specific  act  constituting  tbe  offense  commit- 
ted at  about  that  time  and  intended  to  be 
so  designated  and  distinguished  from  other 
acts  in  evidence.  He  must  be  coavlcted.  If 
at  all,  of  that  exact  offense,  not  of  another 
similar  act  Tbe  question  here  preseDted  is 
not  one  of  allegation,  bnt  of  proof  and  of 
instructions  applicable  to  the  proof.  Tbe  in- 
structions should  have  beoi  so  worded,  and 
on  request  of  the  Jury  so  explained,  as  not  to 
permit  tbe  Jury  to  convict  tbe  accused  of 
any  similar  offense  committed  at  another 
time,  and  not  at  a  time  either  charged  or 
intended  to  be  charged  in  the  information, 
nor  sustained  alone  by  evidence  not  directed 
to  that  specific  act  The  evidence  as  to  tlie 
conmiisslon  of  other  similar  acts  was  not 
direct  evidence  of  the  commission  of  tbe 
specific  act  charged  and  selected  as  tbe  basts 
for  conviction,  but  was  only  evidence  of  cir- 
cumstances tending  to  show  a  probability 
tbat  tbe  testimony  as  to  that  specific  act  was 
true;  that  is  to  say,  it  was  only  admissible 
and  could  only  be  considered  as  tending  to 
show  a  probability  of  tbe  commission  of  tbe 
act  charged.  Tbe  instruction  numbered  11a, 
above  quoted,  standing  alone,  was  unobjec- 
tionable. It  correct!}-  stated  the  law  as  ap- 
plied to  tbe  facts  In  evidence.  Tbe  instruc- 
tion numbered  4,  above  quoted,  while  a  cor- 
rect statement  of  tbe  general  rule  as  applied 
to  cases  where  the  evidence  is  confined  to 
one  act  or  where  there  is  no  election,  was 
misleading  when  applied  to  the  particular 
facts  in  evidence.  Standing  alone,  it  would 
inevitably  convey  to  tbe  lay  mind  an  Im- 
pression tbat  tbe  Jury  would  be  Justified  In 
a  conviction,  ou  proof  of  any  act  of  tbe  kind 
charged  In  the  Information  committed  with- 
in one  year  next  before  tbe  filing  of  the 
Inforniatiuu.  It  was  thus  capable  of  a  con- 
struction tbat  would  permit  a  conviction  for 
the  act  testified  to  by  tbe  witness  Uakhelt 
as  committed  in  June,  1011,  in  the  tent,  a 
different  though  .similar  act  committed  at 
a  different  time  and  place  from,  tlint  charged. 
Instruction  Xo.  4  was  unuiK-essary  and 
should  not  have  been  given.  That  tbe  two 
Instructions,  taken  together,  were  calculated 
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to,  and  actually  did,  mislead  and  confuse  the 
Jury  Is  shown  by  the  sequel. 

The  Jury  returned  to  the  courtroom  for  an 
explanation  of  iustructlon  No.  4.  The  fol- 
lowing colloquy  took  place :  "A  Juror :  Your 
honor,  we  have  come  to  the  conclusion  to  ask 
you  how  to  construe  instruction  No.  4.  Some 
construe  it  in  one  way  and  some  another, 
and  we  would  like  to  liave  It  settled,  No.  4. 
The  Court  [addressing  the  attorneys]:  Hare 
you  any  objections?  Both  Counsel:  No,  sir. 
The  Court:  I  cannot  instruct  you  any  fur- 
ther; the  law  forbids  me  to  give  you  any 
different  instructions  after  the  case  is  closed, 
except  to  elucidate  some  of  the  instructions. 
[The  court  re-reads  instructions  numbered 
4  and  11a.]  The  Court:  To  explain  No.  4,  it 
means  tliat  when  a  criminal  offense  is  charg- 
ed, there  is  a  limit  to  the  time  that  the  pros- 
ecution can  be  commenced  for  that  class  of 
offenses ;  and  the  information  charges  a  cer- 
tain time  usually,  but  It  is  not  necessary  to 
proYe  the  exact  date  that  may  be  alleged  in 
the  information;  the  information  may  be 
Incorrect  as  to  the  exact  date ;  but  any  time, 
if  proven  of  that  offense  which  they  cliarge, 
witliin  the  time  limit  will  be  sufficient  as  to 
the  date.  The  offense  charged  la  capable  of 
definite  proof,  and  the  circumstances  sur- 
rounding it,  but  the  date  need  not  be  defi- 
nitely proven;  tliat  is,  the  date  alleged  in 
the  Information ;  that  is,  if  they  prove  some 
date  and  the  circumstances  as  charged  in  the 
information,  and  within  the  time  limited  by 
law.  A  Juror:  Does  that  mean,  if  the  offense 
is  proven  at  any  time  within  the  year  that 
covers  the  close  of  the  specified  time?  The 
Court:  Yes;  but  the  state  must  rely  upon 
the  charge  they  preferred  in  proving  the 
case.  A  Juror:  I  mean  by  ttiat  the  cred- 
ibility of  the  main  witness  previous  to  the 
credibility  of  the  prosecuting  witness ;  If  the 
Jury  would  be  satisfied  that  the  crime  had 
been  committed  by  the  testimony  of  the  wit- 
ness previous  to  the  prosecuting  witness, 
would  that  be  sufficient?  The  Court:  I  don't 
want  to  get  any  error  in  the  record  here  by 
going  too  far.  [The  court  again  reads  in- 
struction 11a.]  In  other  words,  evidence  of 
other  offenses  than  the  one  charged  In  the 
Information  is  received  in  this  case  in  a  cer- 
tain way  for  the  purpose  of  showing  the 
probabilities  In  the  case,  and  only  that  The 
offense  alleged  here  Is,  as  alleged,  as  on  or 
about  November  30,  1911.  A  Juror:  In 
speaking  about  that  date,  what  latitude  will 
that  have?  The  Court:  One  year  before  the 
filing  of  this  prosecution.  [The  Jury  again 
retire.]  Mr.  Moulton:  The  defendant  ex- 
cepts to  the  form  and  the  substance  of  the 
explanation  made  by  the  court,  of  the  in- 
struction, at  the  recjuest  of  the  Jurors,  but 
does  not  except  to  the  manner  of  giving  it 
In  open  court ;  it  being  our  purpose  to  except 
to  the  form  of  the  instruction  and  the  sub- 
stance, for  the  reason  that  it  does  not  cor- 
rectly state  the  law  applicable  to  the  case." 


The  court's  explanation  was  in  the  main 
correct,  but,  as  shown  by  the  last  question 
of  the  Juror  and  the  answer  of  the  court,  it 
did  not  clear  up  the  confusion  produced  by 
the  fourth  instruction.  The  Jury  was  by  the 
court's  answer  given  a  latitude  of  one  year 
in  which  to  find  a  time  for  the  specific  act, 
when  there  was  no  evidence  aa  to  tliat  act 
on  which  such  a  latitude  could  he  predicat- 
ed. This  tended  to  nullify  the  whole  ^ect 
of  the  explanation.  There  was  no  evidence 
of  any  offense  within  the  specified  year,  save 
as  to  other  distinct  acts.  The  Jury,  after  the 
manifest  confusion  produced  by  the  fourth 
instruction,  should  have  been  told  tliat  they 
could  only  convict  for  the  specific  act  charg- 
ed as  committed  on  or  about  the  date  charg- 
ed. The  admission  of  evidence  of  other  acts 
and  the  election  of  the  state  made  the  time 
fixed  by  the  only  witness  who  testified  to  the 
act  charged  a  material  factor  In  proving 
ttiat  offense.  There  being  other  acts  in  evi- 
dence, that  time  tiecame  a  material  drcnm- 
stance  in  identifying  the  offense  for  which 
the  appellant  was  tried,  as  distinguished 
from  the  evidentiary  acts  for  which  he  was 
not  tded.  The  approximate  time  thus  be- 
came a  part  of  the  issue.  The  situation 
thus  presmted  falls  logically  within  the  prin- 
ciple announced  in  State  v.  Nels,  68  Wash. 
599,  123  Fac.  1022.  Instruction  No.  4  and 
the  court's  explanation  assumed  tliat  there 
might  be  a  mistake  in  the  date,  when  there 
was  no  evidence  of  mistake  or  of  any  other 
date  of  the  offense  charged.  It  could  there- 
fore only  mean  to  the  Jury  that  they  might 
convict  for  the  other  offense.  The  principle 
that  the  evidence  may  narrow  the  issue  so 
as  to  make  the  exact  time  a  material  factor 
Is  announced  in  State  v.  King,  60  Wash.  312, 
97  Fac.  247,  16  Ann.  Cas.  322.  In  that  case 
the  defendant  was  prosecuted  for  obtaining 
money  under  false  pretenses.  The  defense 
was  an  alibi.  The  state's  witnesses  fixed  the 
date  of  the  crime  as  lietween  the  12th  and 
16th  of  February.  We  held  that  the  date  of 
the  commission  of  the  crime  was  material, 
and  that  an  Instruction  to  the  effect  that  the 
exact  date  was  immaterial,  and  that  it  was 
sufficient  If  defendant  committed  the  crime 
at  any  time  v^thin  the  period  of  three  years 
before  the  filing  of  the  Information  was  mis- 
leading and  erroneous.  So  also  in  the  case 
before  us.  The  issue  was  narrowed  so  that 
the  time  became  material. 

Complaint  is  made  of  the  failure  to  give 
an  instruction  offered  by  the  appellant  on 
this  point  which,  while  correct  as  stating 
this  principle,  was  objectionable  in  that  it 
was  a  near  comment  upon  the  evidence.  It 
was  properly  refused.  The  court,  however, 
having  instructed  the  Jury  upon  this  point 
iu  a  confusing  manner,  and  the  error  Iiaving 
been  again  committed  In  the  court's  expla- 
nation to  the  Jury,  and  exceptions  having 
been  taken  both  to  the  instructions  and  the 
exi>lauation,  we  think  there  can  be  no  ques- 
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tion  that  the  error  was  prejadldal  and  that 
a  new  trial  should  be  had. 

The  Judgment  Is  rerersed,  and  the  cause 
remanded  for  a  new  trlaL 

CBOW,  0.  J.,  and  BIAIN,  MORBIS,  and 
rULLERTON,  JJ.,  concur. 


OS  Wash.  U5) 

DAVIS    T.    HIBBS. 

(Supreme  Court  of  Washington.    May  5,  1913.) 

1.  ACTION  (5  63*)— Spltitino  Cacses  07  Ac- 
tion—Note. 

On  a  note  on  which  the  maker  agreed  to 
pay  monthly  installments  of  a  certain  amount 
each,  bis  obligation  was  diviaible,  and  the  hold- 
er miffht  maintain  separate  actions  to  recover 
the  installments  as  they  became  due. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  {{  549-551,  553-^23 ;  Dec  Dig.  !  63.*] 

2.  Biixs   AND   Notes   (i   354*)— Bona   Fide 
Purchases— C1BCUM8TANCES  of   Tbansfer. 

Plaintiff,  who  purchased  defendant's  note 
for  $248  from  the  payee  a  day  or  two  after  it 
was  executed  for  a  consideration  of  $231,  after 
inquiry  and  information  that  the  maker's  cred- 
it was  good,  and  who  notified  the  maker  of  the 
transfer,  waa  a  bona  fide  holder  for  value. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  904,  905;  Dec.  Dig.  | 
354.*] 

3.  Judgment    (S     596*)— iCosclusiveness — 
Matters  in  Issue. 

A  judgment  of  a  court  of  competent  juris- 
diction for  plaintiff  in  an  action  to  recover  an 
installment  of  a  note,  defended  on  the  ground 
that  it  had  been  obtained  by  fraud,  from  which 
no  appeal  waa  taken,  was  conclusive  of  that  is- 
sue m  a  subsequent  action  on  installments  sub- 
sequently due. 

[Ed.  Note. — ^For  other  cases,  see  Judgment, 
Cent  Dig.  {  nil;  Dec.  Dig.  i  696. •] 

4.  Bills  and   Notes    (I    534*)— Amount    or 
Recovery- ArroENEYs"  Fees. 

Where  a  note  provided  that  the  maker 
would  pay  such  attorney's  fee  as  the  court  ad- 
judged to  be  reasonable,  and  where  no  attor- 
ney's fee  was  allowed  in  the  first  action  to  re- 
cover installments  due,  the  allowance  of  one 
attorney's  fee  in  a  subsequent  action  to  recov- 
er installments  subsequently  due  was  proper. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f§  1946,  1947;  Dec.  Dig.  { 
534.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;    J.  T.  Ronald,  Judge. 

Action  by  Charles  D.  Davis  against  W.  A. 
Hibbs.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

H.  E.  Foster,  of  Seattle,  tor  appellant 
Robert  M.  Jones,  of  Seattle,  for  respondent 

MOUNT,  J.  This  action  was  brought  to 
recover  upon  a  promissory  note.  Plaintiff 
had  judgment  In  the  court  below;  the  de- 
fendant has  appealed. 

It  appears  that  on  November  5,  1908,  the 
appellant  executed  and  delivered  to  Ransom 
&  Baker  a  promissory  note  as  follows: 
"$247.78.  SeatUe,  Wn.,  Nov.  5th,  1908.  One 
year  after  date,  without  grace,  I  promise  to 
pay  to  the  order  of  Ransom  &  Baker,  two 


hundred  forty-seven  and  78/100  (9247.'78) 
dollars,  for  value  received,  with  Interest  aft- 
er maturity  at  the  rate  of  7  per  cent  per 
annum  until  paid.  Principal  and  Interest 
payable  In  U.  S.  gold  coin  at  Seattle  and  In 
case  suit  or  action  is  institnted  to  collect 
this  note  or  any  portion  thereof,  I  promise 
to  pay  such  sum  as  the  court  may  adjudge 
reasonable  as  attorney's  fee  in  said  suit  or 
action,  above  sum  is  to  be  paid  $20.65  every 
month  commencing  Dec.  6,  1908.  W.  A. 
Hlbbs,  329  Walker  Building."  A  day  or  two 
after  this  note  was  made,  It  was  sold  to  the 
respondent.  Indorsed  by  Ransom  &  Baker. 
The  first  Installment  became  due  on  Decem- 
ber 6,  1908;  appellant  refused  to  pay  the 
same;  and  an  action  was  begun  on  December 
20,  1908,  In  Justice  court  In  Seattle  to  collect 
such  installment  Judgment  was  rendered  lo 
favor  of  the  respondent  From  this  Judg- 
ment In  the  Justice  court,  an  appeal  was 
prosecuted  to  the  superior  court  of  King 
county  where,  on  trial  before  a  Jury,  Judg« 
ment  was  again  rendered  In  favor  of  the  re- 
spondent for  the  first  installment,  $20.66. 
No  attorney's  fee  was  allowed  or  collected. 
The  Judgment  In  that  case  was  afterwards 
paid  and  satisfied.  In  July,  1909,  the  re- 
spondent commenced  an  action  In  the  supe- 
rior court  of  King  county  to  recover  the  in- 
stallments due  at  that  time.  This  latter 
action  was  pending  until  May,  1910,  when 
the  respondent  brought  another  action  to 
recover  for  the  Installments  subsequently 
becoming  due.  These  last  two  cases  were 
consolidated  and  tried  together  to  the  court 
without  a  Jury.  On  the  26th  day  of  May, 
1911,  a  judgment  was  rendered  for  the  full 
amount  due  upon  the  note,  with  Interest  and 
costs,  and  an  attorney's  fee  of  $100.  In  the 
original  case  in  justice  court  the  appellant 
admitted  the  making  of  the  note,  but  denied 
that  It  bad  been  purchased  by  the  resirandent 
in  good  faith,  and  also  pleaded  aflOrmatlvely 
that  the  note  was  without  consideration,  and 
was  obtained  by  fraud,  and  that  there  was 
nothing  due  upon  it  from  the  appellant 
This  Issue  was  decided  adversely  to  the  ap- 
pellant in  the  original  case  tried  In  the  Jus- 
tice court  and  appealed  and  tried  in  the  su- 
perior court.  Thereafter,  when  the  two  sub- 
sequent actions  were  brought  for  the  balance 
due  upon  the  note,  as  above  stated,  the  same 
defenses  were  Interposed  by  the  appellant 
[1]  It  Is  argued  by  the  appellant  that  the 
trial  court  in  this  action  should  have  sustain- 
ed the  demurrer  of  the  appellant  and  his  ob- 
jection to  the  evidence  upon  the  ground  that 
the  note  sued  upon  was  an  indivisible  con- 
tract, and  that,  when  the  respondent  brought 
the  first  action,  he  could  not  thereafter  main- 
tain any  further  action  upon  the  contract 
The  appellant  also  contends  that  the  note 
was  obtained  without  consideration.  In  bad 
faith,  and  that  the  same  was  obtained  from 
the  appellant  by  fraud  of  the  original  payees. 
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It  Is  apparent  npon  tl}e  face  of  tbe  note 
that  the  contract  Is  a  divisible  contract, 
Tvhlch  was  not  the  case  In  Collins  v.  Gleason, 
47  Wash.  02,  91  Pac.  560,  125  Am.  St.  Rep. 
,  891,  and  Kline  v.  Stein,  40  Wash.  546,  90  Pac. 
1041,  12.3  Am.  St  Rep.  940,  relied  upon  by 
the  appellant  In  this  case  tbe  appellant 
agreed  to  i)ay  the  note  in  monthly  install- 
ments of  $20.05  each,  couinienclng  December 
5,  1908.  Tbe  rule  is  well  settled  and  well 
stated  in  23  Cyc.  at  page  444,  as  follows: 
"The  great  weight  of  modern  authority  Is 
to  the  effect,  however,  that  a  contract  to  do 
several  things  at  several  times  is  divisible 
in  its  nature  because,  although  the  agree- 
ment is  in  one  sense  entire,  the  performance 
is  several,  and  an  action  will  lie  for  the 
breach  of  any  one  of  the  stipulations ;  each 
of  them  being  considered  in  respect  to  the 
remedy  as  a  several  contract  Thus,  on  an 
agreement  to  pay  a  sum  of  money  by  install- 
ments, an  action  will  lie  to  recover  each  In- 
stallment as  it  becomes  due  as  rent  or  com- 
pensation for  personal  services,  and  it  has 
been  held  that  an  indorser  who  is  compelled 
to  make  payments  on  a  promissory  note  may 
maintain  separate  actloas  against  a  prior 
indorser  to  recover  each  piayment  made." 
This  rule  is  well  sustained  by  numerous 
authorities  cited  In  the  footnotes  to  the  text 
quoted.  There  is  no  merit,  therefore,  in  .the 
contention  of  the  appellant  that  the  contract 
was  indivisible. 

[2]  The  evidence  is  clear  to  the  effect  that 
the  respondent  was  a  bona  fide  holder  for 
value.  He  purchased  the  note  a  day  or  two 
after  it  was  executed,  and  paid  therefor  the 
sum  of  $231  "and  some  cents."  There  is 
nothing  in  the  record  to  dispute  this  fact, 
except  the  mere  fact  that  respondent,  at  the 
time  be  purchased  the  note,  was  unacquaint- 
ed with  the  maker;  but  he  had  inquired 
concerning  the  maker,  and  was  informed 
that  he  was  a  good  risk  and  paid  his  bills. 
The  appellant  was  notified,  but  did  not  dis- 
affirm the  note  for  several  days  after  it  was 
purchased  by  the  respondent  There  is  no 
substantial  evidence  to  rebut  the  fact  that 
the  respondent  purchased  the  note  In  good 
faith  for  value.    He  was  an  Innocent  holder. 

[3]  We  are  satisfied,  also,  that  in  the  last 
two  actions  the  fraudulent  character  of  the 
note  was  res  judicata,  because  that  question 
was  tried  out  before  a  court  of  competent 
Jurisdiction  in  the  original  action  appealed 
from  the  Justice  court  Tliat  issue  was  de- 
cided by  a  Jury  against  the  appellant  at  that 
time,  and  no  appeal  was  taken  from  ttiat 
Judgment.  It  therefore  became  conclusive. 
The  rule  is  stated  in  section  754,  Black  on 
Judgments,  as  follows:  "It  is  a  general  rule 
that  a  valid  Judgment  for  the  plaintiff  def- 
initely and  Anally  negatives  every  defense 
that  might  and  should  have  been  raised 
against  the  action;  and  this  is  true,  not  only 
with   respect   to   further    or   supplementary 


proceedings  in  tbe  same  cause,  but  for  the 
purposes  of  every  subsequent  suit  between 
the  same  parties,  whether  founded  upon  the 
same  or  a  different  cause  of  action.  *A  party 
cannot  relitigate  matters  which  be  might 
have  interimsed,  but  failed  to.  do,  in  a  prior 
action  between  the  same  parties  or  their 
privies  in  reference  to  the  same  subject- 
matter.  •  •  ••"  See, also, 23 O'a p.  1295; 
Furneaux  t.  Bank,  39  Kan.  144,  17  Pac.  854, 
7  Am.  St  Rep.  541. 

[4]  It  is  also  argued  by  the  appellant  that 
the  court  erred  in  allowing  an  attorney's  fee 
of  $100  in  the  last  action.  The  contract 
proTidea  for  a  reasonable  attorney's  fee  to 
be  fixed  by  tbe  court  No  attorney's  fee  was 
allowed  in  the  first  action,  namely,  the  one 
which  was  appealed  from  the  justice  court  to 
the  superior  court  It  was  proper,  therefore, 
upon  the  subsequent  Action  to  allow  one  at- 
torney's fee,  which  was  done  In  this  case. 

We  find  no  error  In  the  record.  Tbe  Judg- 
ment will  therefore  stand  affirmed. 

CROW,  C.  J.,  and  PARKER  and  CUAD- 
WICHC,  JJ.,  concur. 


STATE  ex  rd.  MURPHY,  Pros.  Atty.,  ▼.  SU- 
PERIOR COURT  FOR  KING  COUNTY. 

(Supreme  Court  of  Washington.     May  12, 
1913.) 

1.  Mandamcs  (§  4*)— Subjbct-Matteb— Ads- 
quATK  Remedy  by  Appeai.. 

The  writ  of  mandamus  will  not  be  allowed 
to  issue  where  there  is  an  adequate  remedy  by 
appeaL 

[Ed.  Note. — For  other  cases,  see  Mandamiia, 
Cent.  Dig.  §{  9-21,  24-34 ;    Dec.  Diff.  i  4.*] 

2.  jbdgmicnt    (j    217*)— concltjsitexess  — 
"Final  Judgment." 

An  order  in  a  disbarment  proceeding  that 
the  proceeding  be  dismissed  upon  failure  of  a 
third  person  to  bring  action  against  the  de- 
fendant therein  within  30  days  was  not  a  final 
judgment,  but  after  the  expiration  of  the  30 
days  it  was  necessary  to  enter  a  subsetiuent 
judgment  to  effect  a  dismissal,  and  subsequent 
orders  refusing  to  set  the  cause  for  trial,  on 
the  ground  that  it  had  been  dismissed  by  the 
first  order,  were  merely  expression  of  opinions 
as  to  the  legal  effect  of  the  first  order,  not  con- 
trolling upon  the  appellate  court,  and  not  in 
themseivea  final  judgments;  a  "final  jadgment" 
being  one  which  disposes  of  the  controversy, 
either  by  dismissing  the  cause  before  hearing 
is  bad  upon  the  merits,  or  after  trial,  by  ren- 
dering jadgment  in  favor  of  one  or  the  other  of 
the  parties  in  the  action. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  J  394;    Dec.  Dig.  S  217.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2774-2798;    vol.  8,  p.  7663.1 

3.  Mandamts  (J  28*)— Acts  ot  Judicial  Of- 
ncias— DiscHETioN. 

The  judgment  or  discretion  of  ttte  trial 
court  cannot  be  controlled  by  mandamus. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  §  64 ;   Dec.  Dig.  §  28.*] 

4.  Mandamus  (|  Si*)— Subjkcjt-Matter— En- 
tertaining  AND  PBOCEEDINO  WITH  CAUSE. 

'  Where  a  trial  court,  refuses  to  proceed  to 
a  final  judgment  in  a  eauM,  it  may  be  required 
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to  do  50  by  «  writ  of  m&ndarauB,  without  deter- 
mining ilow  tlie  cause 'shall  be  disposed  of.     ' 
'  [Kd.  Note.— P6r  other  cases,  -see  Mandamna, 
Cent.  Dig.  §S  74,  75 ;   Dec.  Dig.  §  81.»J      . 

5.  MANDAUVS    (I    31»)  —  CONDITIOItS    PBtlOB- 
l>E)<T— Request  fob  Dibuissai;. 

A  motion  in  a  disbaiment  proctteding  to 
■et  the  cause  for  trial,  or  to  otherwise  proceed 
therewith,  those  being  the  only  two  ways  in 
which  the  court  cow  Id  proceed,  was  in  elffect  a 
request  that  if  the  motion  to  set  for  trial  was 
denied  the  proceeding  slioiild  be  dismissed,  so 
that  on  refusal  of  the  request  mandamus  misht 
be  maintained  to  compel  the  court  to  proceed. 

[Ed.  Note.— For  othet  cases,  see  Mandamus, 
Cent  Dig.  §»  74,  75;    Dec.  Dig.  t  31.*1 

6.  Mandamus  (J  143*)-4tiih8Diotion— Lach- 
Ea. 

Where  an  order  refusing  a  motion  to  set 
a  disbarment  proceeding  for  hearing  was  enter- 
ed on  Febrnary  25th,  relator,  who  on  March 
24th  applied  for  a  writ  of  mandamus,  was  not 
guilty  of  such  lache^  as  would  deprive  him  of 
his  right  to  the  writ 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  IS  282-285;   Dec.  Dig.  {  143.»J 

Department  2.  Original  appllcatiou  by  the 
State,  on  tbe  relation  of  John  F.  Murpby, 
Prosecuting  Attorney  In  and  for  the  County 
of  King,  for  a  writ  of  mandamus  to  f&e  Su- 
perior Court  of  the  State  of  WaaJaington  for 
King  County  (John  £>.  Humphries,  Judge). 
Writ  ordered  to  issue,  directing  tbe  supe- 
rior court  to  take  Jurisdiction  of  a  certain 
(suse  and  proceed  therewith  to  a  final  judg- 
ment 

John  F.  Murphy  and  John  C.  Hlggins,  both 
of  Seattle,  for  relator.  Hastings  &  Stedman, 
Guie  &  Gule,  and  Jay  0.  Allen,  all  of  Seattle, 
for  respondent 

MAIN,  J.  This  is  ah  original  application 
in  this  court  for  a  writ  of  mandamus. 

So  far  as  how  material,  it  appears  that  a 
disbarment  proceeding  had  been  instituted  in 
the  superior  court  of  the  state  of  Washing- 
ton, for  King  county,  against  Herbert  E. 
Snook,  a  duly  licensed  and  regularly  practic- 
ing attorney.  The  cause  came  on  regularly 
for  trial  on  the  27th  day  of  June,  1912. 
Aft6r  the  relator  had  made  his  opening 
statement,  the  respondent  objected  to  'pro- 
ceeding furth«,  for  the  reason  that,  it  ap- 
peared that  no  civil  action  had  been  begun 
against  the  respondent  by  one  A.  H.  Tantow, 
with  whom  it  was  chargM  the  respondent. 
In  his  transactions,  had  been  guilty  of  pro- 
fessional misconduct  Thereupon  the  court 
refused  to  proceed  with  the  trial  at  that 
time  and  entered  the  fallowing  order,  which 
was  filed  on  July  3, 1912:  "It  Is  ordered'  that 
the  further  hearing  of  this  matter  be  and  the 
same  is  hereby  poetpbned  and  continued  for 
the  period  of  thirty  days  from  this  date;  It 
is  further  ordered  that  If  within  thirty  days 
from  this  date  A.  H.  Tantow  shall  institute 
an  action  against  respondent  herein  upon  the 
matters  set  forth  in  the  complaint  in  this 
action,  then  and  in  that  event  this  action  be 
further   stayed   until   the   determination   of 


such  suit  or  suits  so.  instituted  by  tbe  said 
A.  H.  Tantow,' but  in  (^se  the  said  Tantow 
should  fall  or  neglect  to  so  Institute  an  ac- 
tion agalrist  the  said  'Herbert  K.  Snook  upon 
said  matters,  within'  the,  peMod  of  thirty 
days  from  this  ^rite,  then  and  "in  that  event 
this  action  be  dlsniissefl,  and  the  objection  of 
the  respondent  to  the  Introttuctlon  of  any  tes- 
timony he  sustained  in  such  event  Relator 
excepts  to  the  above  order  and  to  each  part 
thereof  on  the  ground  that'  it  is  unwarranted 
by  law,  and  exception  Is  allowed.  Done  and 
ordered  this d$.y  of  June.  1912.  Dan- 
iel H.  Carey,  Judge." 

Thereafter  a  civil  action  was  not  begun 
by  Tantow  within  the  SO  days  specified  In 
the  order,  or  at  all.  Th6  miitter  again  came 
on  for  hearing  before  the  superior  court  on 
the  23d  day  of  November,  1912,  upon  the  ap- 
plication 6f  the  relator  to  set  the  cause  for 
trial,  and-  the  court  thereupon  entered  an 
order  which,  so  far  as  material,  is  as  fol- 
lows: [The  court],  "l)elng  fully '  advised,  re- 
fused and  declined  to  set  the  said  cause  for 
trial  because  and  for  the  reason  of  the  order 
heretofore  ihade  herein  by  the  Honorable  D. 
H.  Carey,  Judge,  then  presiding  in  this  court, 

on  the  day  of  June,  1912;  and  the 

court  finding,  because  of  said  order,  it  would 
be  improper  to  set  the  cste  for  trial,  &U 
asked  for,  or  at  all:  Whereftore,  by  reason 
of  the  law  and  the  premises,  it  is  ordered 
that  the  motion  to  set  this  causift  for  trial  be 
and  the  same  is  hereby  denied,  to  whieh  the 
relator  excepts,  and  his  exception  is  allowed. 
Done  In  open  court  this  14th  day  of  Decem- 
ber, 1912.    H.  A.  P.  Meyers,  Judge." 

Subsequently,  ttnd  on  the  15th  day  of  £^b- 
ruary,  191S,  the  cause  again-  came  on  regu- 
larly to  be  heard  befbre  tbe  Superior  court 
upon  the  application,  of  the  relator  "for  an 
order  of  this  court  to  set  the  case  for  trial, 
or  to  otherwise  proceed  therewith."  There- 
upon the  court  entered  an  order,  the  ma- 
terial parts  of  which  are  as  follows:  "♦  •  • 
The  court  finding 'that  this  cause  came  on 
regularly  to  be  tried  befot«  this  court  on  the 
27th  day  of  June,  1912,  that  at  said  time 
this  court  made  an  order  and  entered  a 
judgment  herein  to  the  elfect  tliat  this  cause 
should  be  continued  for  the  period  of  thirty 
days,  within  which  time  A.  H.  Tantow  should 
commence  an  action,  and  if  said  action  was 
not  so  commenced  within  said  period  of 
thirty  days  that  this  oause  should  he  deem- 
ed dismissed,  and  tbe  court  further  finding 
that  no  such  action  was  commenced  by  the 
said  A.  H.  Tantow  within  said  period  of 
thirty  days  or  at  aD,  but  that,  on  the  con- 
trary, tbe  said  Tantow  haa  refused  and  de- 
clined to  commence  any  action,  and  it  fur- 
ther appearing  to  tbe  court  and  ttte  court 
finding  that  heretofore,  to  wit,  on  tlie  — >— — 
day  of  December,  1912,  the  relator  hereiu 
made  a  motion  hereiu  to  have  this  cause 
set  for  trial,  and  that  the  court  having 
cou.sIdered    said    motion   and    the   affidavits 
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filed  in  support  thereof  did  decide  and  bold 
that  the  order  heretofore  entered  on  the 
day  of  June,  1912,  was  self-execut- 
ing, and  that  this  cause  was  dismissed, 
did  enter  an  order  herein  declining  to  set 
this  cause  for  trial  at  said  time  or  at  all, 
and  the  court  again  finding  that  the  previous 
orders  herein  hare  fuUy  determined,  settled 
and  dismissed  this  cause,  does  now  for  said 
reasons  deny  the  motion  herein  to  assign 
this  case  for  trial,  to  which  the  relator  ex- 
cepts, and.  his  exception  is  allowed.  Done  In 
open  court  this  25th  day  of  February,  1913. 
John  B.  Humphries,  Judge." 

Following  this,  and  on  March  24,  1913,  the 
relator  herein  filed  bis  application  in  this 
court,  praying  for  a  writ  of  mandamus  di- 
rected to  the  Honorable  John  E.  Humphries, 
as  Judge  of  the  superior  court,  commanding 
him  to  set  the  cause  for  trial,  or  to  other- 
wise proceed  therewith. 

[1]  The  respondent  contends  that  the 
above-mentioned  orders  were  final  Judgments, 
and  that  the  relator's  remedy  is  by  appeal. 
The  relator  contends  that  none  of  the  above 
orders  were  final,  and  that  he  has  no  right 
of  appeal  therefrom.  These  respective  con- 
tentions present  the  principal  question  to  be 
determined  upon  this  application,  which  is. 
Has  a  final  Judgment  t>een  entered  in  the 
cause? 

It  is  clear  that,  tf  any  one  of  the  orders 
above  referred  to  Is  in  effect  a  final  Judg- 
ment, there  is  an  adequate  remedy  by'  ap- 
peal therefrom,  and  In  that  event  the  writ 
of  mandamus  should  be  withheld. 

In  State  ex  rel.  Light  Co.  v.  Superior  Court, 
20  Wash.  502,  55  Pac.  933,  it  is  said:  "But, 
in  addition,  it  plainly  appearing  that  there 
is  an  adequate  remedy  by  appeal,  we  take 
this  opportunity  of  announcing  the  law  of 
this  state  to  be  that  extraordinary  writs  of 
this  character  [mandamus]  will  not  be  al- 
lowed to  issue  when  there  is  an  adequate 
remedy  at  law." 

[2]  A  final  Judgment  is  one  which  disposes 
of  the  controversy,  either  by  dismissing  the 
cause  before  hearing  is  bad  upon  the  merits, 
or  after  trial,  by  rendering  Judgment  in  fa- 
vor of  one  or  the  other  of  the  parties  to  the 
action. 

In  Cyc.  (volume  23,  p.  672)  it  is  said: 
"Judgments  may  be  either  final  or  inter- 
locutory. A  final  Judgment  is  one  whidi  dis- 
looses  of  the  case,  either  by  dismissing  it 
before  a  hearing  is  had  upon  its  merits,  or 
after  trial,  by  rendering  Judgment  either  in 
favor  of  plaintiff  or  defendant  An  inter- 
locutory Judgment  is  one  which  determines 
some  preliminary  or  subordinate  point  or 
plea,  or  settles  some  step,  questiorii  or  de- 
fault arising  In  the  progress  of  the  cause, 
but  does  not  adjudicate  the  ultimate  rights 
of  the  parties.  No  Judgment  is  final  which 
does  not  determine  the  rights  of  the  par- 
ties." 

The  first  of  the  three  orders,  that  entered 
on  July  3,  1912,  provides  that  the  action  t>e 


dismissed  upon  the  happening  of  a  contin- 
gency which  may  or  may  not  occur.  It  ap- 
pears to  be  well  settled  by  the  authorities 
that  an  order  of  this  character  is  not  a  final 
Judgment;  but  after  the  Iiappening  of  the 
event,  or  the  failure  of  the  event  to  happen, 
upon  which  the  cause  was  to  be  dismissed, 
it  is  necessary  to  enter  a  subsequent  Judg- 
ment of  dismissal. 

In  Jones  v.  Craig,  127  U.  S.  213,  8  Sup. 
Ct.  1175,  32  U  Ed.  147,  an  order  had  been 
entered,  providing  that  if  within  15  days  the 
plaintiff  in  the  action  bring  into  court  the 
amount  of  a  note  and  mortgage,  with  inter- 
est thereon,  together  with  taxes  paid  npon 
certain  land,  that  In  that  event  the  defendant 
be  restrained  from  the  further  prosecution 
of  an  ejectment  action;  but  if  the  plaintiff 
should  fail  to  bring  the  money  Into  court 
within  the  time  specified  it  was  provided 
that  the  bill  of  complaint  be  dismissed.  The 
court,  in  passing  upon  the  question  as  to 
whether  the  order  amounted  to  a  final  Judg- 
ment, used  this  language:  "This  court,  how- 
ever, has  no  Jurisdiction  of  the  case  as  it 
stands,  because  the  order  Just  cited  is  not 
a  final  decree.  Something  yet  remains  to  be 
done  in  order  to  make  it  audi,  and  that  ac- 
tion depends  upon  whether  or  not  the  com- 
plainants will  comply  with  the  order  to 
bring  In  the  sum  due  on  the  mortgage.  If 
that  order  is  complied  with,  then  a  decree 
should  be  made,  npon  the  hypothesis  on 
which  the  order  was  made,  in  favor  of  the 
complainants  in  the  bill,  and  quieting  their 
title.  If,  however,  the  money  is  not  brought 
Into  court,  then,  according  to  the  theory  of 
the  order,  the  bill  of  complaint  should  be 
dismissed.  But,  evesa.  assuming  the  right  of 
the  court  to  make  the  order,  as  well  as  its 
validity,  the  circumstances  under  which  the 
bill  of  complaint  Is  to  l>e  dismissed  or  the 
relief  granted  to  the  complainants  named 
therein,  and  the  sum  to  be  paid,  are  matters 
which  are  yet  to  be  determined,  which  may 
turn  out  either  one  way  or  the  other,  and 
which,  when  ascertained,  will  be  the  founda- 
tion for  a  final  decree."  To  the  same  effect, 
see  LIde  v.  Park,  132  Ala.  222,  31  South.  360 ; 
Kobertson  v.  Montgomery  Association,  140 
Ala.  320,  87  South.  241;  Stratton  v.  Dewey. 
79  Fed.  32,  24  C.  G.  A.  435. 

The  inquiry  then  arises  whether  either  of 
the  subsequent  orders  was,  in  effect,  a  final 
Judgment  and  operated  to  dismiss  the  action. 
In  the  first  of  these,  that  of  December  14, 
1912,  the  court  finds  that  by  reason  of  the 
previous  order  it  would  be  improper  to  set 
the  case  for  trial;  and  therefore  the  motion 
was  denied.  The  last  of  the  three  orders, 
that  of  February  25,  1913,  provides  tliat  In 
the  opinion  of  the  superior  court  the  two 
previous  ordere  had  determined,  settled,  and 
dlsmis.sed  the  cause,  and  for  that  reason 
the  motion  to  set  the  cause  for  trial  was 
denied.  In  neither  of  the  latter  orders  can 
there  be  found  operative  words  which,  in 
their  effect,  change  the  status  of  the  action. 
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It  is  plain  that  neither  of  these  orders  dls- 
XK>ses  of  the  case.  They  are,  In  effect,  the 
expression  of  an  opinion  on  the  part  of  the 
court  as  to  the  legal  effect  of  the  first  order. 
This  expressed  opinion  as  to  the  legal  effect 
of  a  previous  order  or  orders  is  not  con- 
trolling upon  the  appellate  court 

In  Robertson  v.  Montgomery  B.  B.  Ass'n, 
140  Ala.  320,  37  South.  241,  it  is  said:  "The 
order  or  decree,  'that  the  motion  to  dismiss 
the  bill  for  want  of  equity  is  -well  made  and 
is  sustained,  and  unless  complainant  amends 
the  bill  so  as  to  give  It  equity  In  two  days 
after  the  enrollment  of  this  decree  the  bill 
shall  stand  dismissed,'  Is  not  a  decree  dis- 
missing the  bill  which  will  support  an  ap- 
peal. Lide  V.  Park,  132  Ala.  222,  31  South. 
360.  The  further  deliverance  of  the  chan- 
cellor that  'It  is  decreed  that  the  filing  of 
the  amendment  by  complainant  on  April  13, 
1904,  operated  a  dissolution  of  the  Injunc- 
tion' is  not  a  decree  dissolving  the  injunc- 
tion. It  is  no  more  than  the  expression  of 
the  chancellor's  opinion  as  to  the  effect  of 
the  amendment  If  that  opinion  is  correct, 
the  complainant  dissolved  his  own  injunction. 
If  the  amendment  did  not  have  the  effect  to 
dissolve  the  injunction,  there  has  been  no 
dissolution  of  it" 

It  is  clear  that  none  of  the  orders  were.  In 
legal  effect  a  final  Judgment  There  was 
nothing  from  which  the  relator  could  appeal. 
Hence  his  remedy  must  be  by  application 
for  a  writ  of  mandamus  requiring  the  trial 
court  to  proceed  with  the  cause  to  a  final 
judgment. 

[3,4]  It  Is  argued,  however,  that  the  Is- 
suance of  the  writ  will,  In  effect  control  the 
judgment  or  discretion  of  the  trial  court 
upon  the  merits,  and  that  this  Is  not  the 
function  of  the  writ  It  Is  tme  that  the 
judgment  or  discretion  of  the  trial  court 
cannot  be  controlled  in  a  proceeding  of  this 
character.  But  if  the  trial  court  refuses  to 
proceed  to  a  final  judgment  in  a  Cause  it 
may  be  required  to  do  so  by  a  writ  of  man- 
damus. It  is  not  the  office  of  the  writ  to 
determine  how  the  cause  shall  be  disposed 
of,  but  It  is  Its  function  to  require  the  court 
to  make  some  final  disposition  thereof.  State 
ex  rel.  Bank  v.  Superior  Oourt  14  Wash.  6SG, 
45  Pac.  670 ;  State  ex  reL  Romano  v.  Yakey, 
43  Wash.  15,  85  Pac.  990,  9  Ann.  Cas.  1071. 

In  the  first  of  these  cases  it  is  said:  "Re- 
spondent insists  that  to  grant  the  writ  pray- 
ed for  would  be,  In  effect  to  control  the 
discretion  of  the  trial  court,  and  to  compel 
it  to  decide  a  question  submitted  to  it  In  a 
particular  way,  and  that  the  court's  discre- 
tion cannot  be  thus  controlled  by  mandamus. 
But  it  is  a  sufficient  answer  to  this  proposi- 
tion to  observe  that  the  court  did  not  possess 
discretionary  authority  to  stay  the  proceed- 
ings indefinitely  for  the  cause  shown,  and  in 
such  cases,  there  being  no  remedy  by  ap- 
peal, the  appellate  court  will  award  a  man- 
damus In  the  nature  of  a  procedendo  to  com- 


pel the  trial  court  to  proceed  with  the 
cause." 

[5]  It  is  contended  that,  where  the  trial 
court  refuses  to  proceed  with  the  action,  the 
writ  of  mandamus  will  not  Issue  to  compel 
him  to  proceed.  In  the  absence  of  a  request 
having  been  made  that  the  action  be  dis- 
missed; aiid  in  support  of  this  proposition  the 
case  of  State  ex  rel.  Piper  v.  Superior  Court, 
45  Wash.  196,  87  Pac.  1120,  is  cited.  In  that 
case  the  court  declined  to  proceed  with  the 
cause,  and  motion  for  new  trial  was  made 
and  denied.  Thereupon  an  application  was 
made  to  this  court  for  the  writ  And  it  was 
there  held  that,  Inasmuch  as  no  application 
had  been  made  to  the  court  to  enter  a  judg- 
ment of  dismissal,  a  sufficient  showing  had 
not  been  made.  That  case  is  distinguishable 
from  the  present  case  in  this:  Here  the  re- 
lator moved  the  court  to  set  the  cause  for 
trial,  or  to  otherwise  proceed  therewith.  The 
court  refused  to  set  the  case  for  trial,  and 
did  not  proceed  otherwise.  There  were  but 
two  ways  open  In  which  the  court  could  pro- 
ceed; the  one  being  a  final  determination  of 
the  case  on  the  merits,  the  first  step  In  which 
wonid  be  the  setting  of  the  case  for  trial, 
and  the  other  to  enter  a  judgment  of  dis- 
missal. The  language  of  the  motion,  "or 
otherwise  proceed  therewith,"  was  therefore, 
in  effect  a  request  to  the  court  to  dismiss 
the  action,  If  the  request  to  set  the  cause  for 
trial    were  denied. 

[I]  Finally,  It  is  urged  that  the  relator 
has  been  guilty  of  laches.  The  last  of  the 
three  orders  was  entered  on  the  25tb  day 
of  February,  191S.  On  March  24th  thereaft- 
er the  present  application  was  made.  We 
think  the  contention  that  the  relator  has 
been  guilty  of  laches  which  would  deprive 
htm  of  the  right  to  the  writ  Is  without 
merit 

The  writ  will  Issue  directed  to  the  superior 
court  of  the  state  of  Washington,  for  King 
county,  and  the  Honorable  John  K  Hum- 
phries, as  one  of  the  judges  thereof,  to  take 
jurisdiction  of  the  cause  and  proceed  there- 
with to  a  final  judgment 

CROW,  C.  J.,  and  ELXilS,  PARKER,  and 
MOUNT,  JJ.,  concur. 


STATB  ex  reL  MURRAY  t.  EERDLICK 

et  al. 

(Supreme  Conrt  of  Washington.    May  1,  1913.) 

Eminent  Domain   (f  245*)— Compensation — 
Time  fob  Paiment— Statutes. 

Under  Rem.  &  Bal.  Code,  i  7817,  provid- 
ing that  a  city  taking  possession  of  any  prop- 
erty or  doim;  damage  in  proceediuK  with  any 
improvement  the  compensation  for  which  is  to 
be  paid  from  the  proceeds  of  a  special  assess- 
ment, may  advance  from  its  general  funds  or 
anj'  available  money  the  amount  of  the  assess- 
ment and  pay  it  to  the  owner  or  into  court, 
and  section  7816  providing  that  at  any  time 
within  two  montlis  from  final  determiuatioa  on 
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appeal,  a  city  may  discontinue  condemnation 
procep<lings  before  payment  hy  paying  all  tax- 
able costs  to  that  time,  an  owner  whose  prop- 
erty has  been  condemned  by  judgment,  but  not 
uctually  taken,  is  entitled  to  satisfaction  of  the 
judgment  without  waiting  until  the  assessment 
fiiiid  is  ciillected.  where  the  time  to  appeal  or 
iil)ftndon   has  imsped. 

fKd.  Note. — For  other  oases,  see  Eminent  Do- 
main, CVlJt.  Dig.  §  (»7 ;    Dec.  Dig.  i  245.*] 

Departnunit  1.  Appeal  from  Superior 
Court,  SpoUuue  County;  E.  K.  Pendergast, 
Judge. 

Mandanni.'iJ)y  the  State,  on  the  relation  of 
William  Murray,  against  Jared  IlerdUck  and 
other.*!,  .ludguient  for  relator,  and  defend- 
ants appeal.    Afflrmed. 

Thos.  V.  Ferry,  of  Hillyard,  Wm.  B.  Rich- 
ardson, of  Spokane,  for  appellauts.  Belt  & 
Powell,  of  Spokane,  for  resitondent. 

.  MOUNT,  J.  This  appeal  Is  from  a  judg- 
ment in  mandamua  requiring  the  appellants 
to  iBi^ue  a  warrant  upon  the  general  fund 
of  the  city  of  Hlilyard  in  satlsfacUon  of  a 
judgment  in  condemnation  in  favor  of  the 
relator. 

It  appears  that  on  March  22,  1012,  a 
judgment  in  condemnation  was  entered  in 
favor  of  the  relator  for  $1,174.25  for  prop- 
erty which  the  dty  desired  to  take  from 
the  relator.  Thereafter  the  city  of  Hillyard 
took  no  further  proceedings.  After  the  ex- 
piration of  two  months,  the  relator  satisfied 
the  judgment  of  record,  and  applied  to  the 
clerk  of  said  city  for  a  warrant  upon  the 
general  fund  of  the  city  in  payment  of  the 
Judgment  The  dty  refused  to  issae  the 
warrant,  when  this  action  was  brought. 

The  only  question  presented  upon  this  ap- 
peal is  whether  tihe  city  may  be  required 
to  Issue  Its  general  fund  warrant  as  demand- 
ed by  the  relator.  The  appellant  contends 
that  under  section  7817,  Rem.  &  Bal.  Code, 
relator  Is  not  entitled  to  the  warrant  prayed 
for.  That  section  provides :  "If  any  City 
or  town  shall  desire  to  take  possession  of 
any  property  or  do  any  damage  or  proceed 
with  any  improvement,  the  compensation  for 
which  is  to  be  paid  for  im  whole  or  in  part 
by  the  proceeds  of  special  assessment  under 
this  act,  it  may .  advance  from  its  general 
funds,  or  any  moneys  available  for  the  pur- 
pose, the  amount  of  the  assessments  afore- 
said, and  pay  the  same  to  the  owner  or  Into 
court,  as  herein  provided,  reluiliursinor  Itself 
for  moneys  so  advanced' from  the  special  aB» 
sessments  aforesaid.  •  •  • "  It  is  con- 
tended that,  because  the  dty  has  not  actual- 
ly taken  the  property,  It  cannot  be  required 
to  make  compensation  therefor  under  this 
statute.  Section  7816,  Rem.  &  Bal.  Code, 
provides :  "At  any  time  within  two  months 
from  the  date  of  rendition  of  the  last  judg- 
ment awarding  compensation  for  any  such 
improvement  In  the  superior  court,  or  if 
any  appeal  be  taken,  then  within  two  months 


after  the  final  determination  of  the  appeal 
in  the  Supreme  Court,  any  such  dty  nia> 
discontinue  the  proceedings  by  ordinance 
passed  for  that  purpose  before  making  pay- 
ment or  proceeding  with  the  improvement  by 
paying  or  depositing  in  court  all  taxable 
costs  incurred  by  any  parties  to  the  pro- 
ceedings up  to  the  time  of  such  discontina- 
auce.    •    •    • " 

It  is  conceded  in  this  case  that  the  dty  did 
not  abandon  the  proceedings,  and  no  appeal 
was  taken  from  the  judgment.  Clearly, 
therefore,  under  the  rule  In  State  ex  reL 
Donofrio  V.  Humes,  34  Wash.  347,  75  Pac. 
348,  the  relator  was  entitled  to  the  warrant 
demanded  in  this  case;  for  there  we  said: 
"It  Is,  however,  urged  that  the  dty  has  not 
yet  taken  possession  of  the  condemned  prop- 
erty, that  appellants  have  had  the  benefit 
of  the  use  thereof  and  should  therefore  not 
recover  Interest  upon  their  award.  Section 
82%  BaL  Code,  provides  that  the  city  may, 
within  two  months  from  the  date  of  the  coo- 
demnatiou  judgment,  if  no  appeal  be  taken, 
discontinue  the  proceedings  and  pay  the 
costs.  Not  having  so  discontinued  the  pro- 
ceeding in  question,  it  must  be  held  that  the 
dty  has  elected  to  abide  by  the  award  and 
appropriate  the  property.  It  follows  that 
since  the  expiration  of  said  two  months' 
period  the  appropriation  has  been  complete, 
with  the  exception  of  actual  satisfaction  of 
the  judgment  and  taking  possession  by  the 
dty,  which  it  was  at  liberty  to  do  at  any 
time.  The  proceeding  has  therefore  resulted 
in  ai)  obligation  which  is  binding  upon  the 
dty,  and  from  which  it  may  not  withdraw, 
at  least  not  without  consent  of  the  property 
judgment  holders."  This  is  conclusive  ot 
the  question  presented  here.  The  fact  that 
the  dty  has  not  taken  actual  possession  of 
the  property,  and  the  fact  that  the  dty  in- 
tends that  the  Improvement  shall  be  paid  for 
out  of  a  special  improvement  fund,  does 
not  require  the  relator  to  wait  for  his  money 
until   such   improvement   fund  is  collected. 

The  lower  court  was  clearly  right,  and  the 
judgment  Is  therefore  afflrmed. 

CROW,  C.  J.,  and  PARKER  and  CHAD- 
WICK,  JJ,  concur. 


MUTUAL  HOME  ASS'N  v.  JOE'S  BAT 
TRADING  CO. 

(Supreme  Court  of  Washington.    May  7,  1913.) 

oobpobations   (|  409*)— llcensk— rlght  of 

Action. 

Under  Rem.  &  Bal.  Code,  |  3714,  provid- 
ing that  every  corporation  shall  pay  a  license 
fee  based  on  its  capital  stock,  and  section  3715, 
providing  that  no  corporation  shall  be  permit- 
ted to  brings  any  action  without  proving  that 
it  has  paid  its  annual  license  last  due,  a  cor- 
poratron  which  had  no  capital  stock  was  not 
required  to  pay  any  license,  and  could  maintain 


•For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  *  Am.  Dig.  Key-No.  S«ri«a  *  RepT  ladesM 
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aD  action   without  proof  of  payment  of  such 
fee. 

I  Ed.  Note. — For  other  oases,  see  Corporations, 
Gent-  Dig.  H  1910,  1911.  1918-1919.  2090 ; 
Dec.  Dig.  I  4&9.*J 

Department  2.  Appeal  from  Superior  Court, 
Pierce  County ;  M.  L.  Clifford,  Judpe. 

Action  .by  the  Mutual  Home  Association 
against  the  Joe's  Bay  Tradins  Company. 
From  a  Judgment  sustaining  si  demurrer  to 
the  complaint,  plaintiff  appeals.  Reversed 
and  remanded,  with  directions. 

Jas.  J.  AnderHOS,  of  Taooma,  for  appellant 
Lund  &  liUnd,  of  Tacoiua,  for  respondent 

MAIN,  X  This  action  Is  bioufiitat  for  the 
ptrrpose  of  recovering  the  reasonable  rental 
value  of  the  premises  owned  by  the  plalntllT, 
but  oecupled'by  the  defendant 

To  the  plalntlfTs  third  amended  compMlnt 
a  demurrer  was  Interposed  and  sustained 
by  the  trial  court.  Thereapon  the  plalntlflf 
elected  to  stand'  upon  Its  complaint  and  re- 
fused to  plead  further.  The  action  was  Als- 
talssed.    The  appeal  follows. 

The  appellant,  in  Its  third  emended' oou)- 
plalnt,  attempts  to  plead  two  causes  of  ac- 
tion, separately  stated.  It  is  thei«ln  alleged 
that  the.  appellant  is  a  corporation,  organlaed 
pndef  and  try  virtue  of  the  laws'of  the  state 
d  Washington  providing  for  the  inoorpMa- 
tlion  of  benevolent  sdentiflc,  charltaMe,  or 
tempexance  societies;  that  the  aaaoe  Is  not 
oiganlxed  for  peininlaty  pn^;  and  that  it 
has  no  cairital  stock.  There  is  also  set  oat 
in  the  complaint  a  copy  of  the  articles  of 
Incorporation,  and  from  an  inspection  it 
appears  that  nowhere  in  the  articles  is  it 
.provided  that  the  corporation  shall  .have  a 
capital  stodi.  It  is  not  alleged  as  a  part  of 
either  cause  of  action  that  the  appellant  has 
paid  its  annual  license  fee  last  due. 

The  sole  point  at  issue  here  la  the  ques- 
tioa  whether  or  not  a  cause  of  action  is  stat- 
ed in  the  third  amended  complaint  witiiout  al- 
leging the  payment  of  the  last  annual  li- 
cense fee.  If  the  appellant  is  required  to 
pay  an  annual  license  fee  before  it  la  permit- 
ted to  maintain  an  action,  it  must  be  by  rea- 
son of  a  statutory  requirement  .  Aside  from 
statute  there  would  be  no  such  duty  resting 
upon.it 

By  section  3714,  Rem.  &  Bal.  Code,  It  is  pro- 
vided: "Pjvery  coriwratlon  Incorporated  imder 
the  laws  of  this  state,  and  every  foreign  corpo- 
ration having  its  articles  of  incori>oratloa  on 
file  in  the  office  of  the  secretary  of  state,  shall, 
on  or  before  the  first  day  of  July  of  each 
and  every  year,  t>ay  to  the  secretary  of  state, 
for  the  use  of  the  state,  the  following  license 
fees:  Everj-  corix>ratlon  having  a  capital 
8tQ<'k,  fifteen  dollars.  ♦  •  • "  And  sertion 
3715  provides:  "No  corporation  shall  be  per- 
mitted  to  commence  or  maintain  any  suit, 
action '  or  proceeding  in  any  court  of  this 
state,   without  alleging  and  proving  that  it 


has  paid  its  annual  license  fee  l&at  due. 
*  •  •  "  Section  3716  is  general  in  its  teruLs, 
and  provides  that  no  corporation  shall  com- 
mence or  maintain  an  action  without 'alleg- 
ing and  proving  the  payment  of  the  annual 
license  fee  last  due.  It  Is  necessary,  then, 
to  determine  the  amount  if  any,  of  the  li- 
cense fee  fl.xed  by  statute.  The  section  first 
al)ov©  quoted  requires  that  every  corporation 
having  a  capital  stock  pay  an  annual  license 
fee  in  the  sum  of  $18  on  or  before  the  1st 
day  of  July  of  each  and  every  year.  While 
the  language  of  this  section  is  broad  and 
comprehensive  in  its  opening,  yet  in  Its  ap- 
plication it  is  limited  by  the  provision  which 
fixes  the  amount  of  the  fee.  There  is  no 
provision  therein  which  fixes  die  amount  of 
any  annual  license  fee  for  a  corporation 
which  does  not  have  a  capital  stock.  In  the 
absence  of  the  amount  of  the  fee  being  fixed 
in  the  statute,  it  is  clear  that  none  can  be 
demanded.  The  appellant  In  its  complaint 
alleges  that -it  is  organized  without  capital 
stock;  and  the  artldes,  a  oopy  of  which 
Is  set  out  therein,  confirm'  thla  allegatiion. 
These  sections  of  the  statute  not  being  ap- 
plicable to  the  appellant  corporation,  the 
court  erced  in  sustaining  the  demurrer  to  the 
canaee '  of  action  set  out  in  the  third  amended 
complaint.'  KUeusburg  No.  20  v.  Collins.  68 
Wash.  »i,  122  Pac.  602. 

The  judgment  will  be  reversed  and  the 
cause  remanded,  with  direction  to  the  su- 
perior court  to  overrule  the  demurrer. 

CROW,  C  J.,  and  ISLLIS,  FULI..GRTON, 
and  MORRIS,  JJ.,  concur. 


NILSSON  V.  McDOLB  et  aL 
(Supreme  Court  of  Washington.    May  1,  1913.) 

1.  PaBT.VEBSHIP     (I     49*)  — ESTABI.ISnMTtNT- 
EIVIDENCE— I)BCLAR.\TI0N8   OF  PABTWERS. 

.  Where  plaintiff  sued .  two  persons  as  i^rt- 
ners  and  both  denied  the  existence  of  the  part- 
nership, evidence  o£  declarations  by  each  at  dif- 
ferent times  to  different  persons,  in  the  absence 
of  the  other,  that  a  partnership  relation  existed 
betweea  them  was  admissible  against  both  to 
establish  a  partnership. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  SI  67-73 ;    Dec.  Dig.  t  49.*] 

2.  Pabtnebship  (S  49*)  —  Remoteness  —  Bf- 

FECT. 

Where  plaintiS  sold  goods  to  an  alleged 
firm  in  1910  and  1911,  declarations  by  defend- 
ants, made  in  1908  and  1909,  that  they  were  in 
partnership  were  not  objectionable  for  remote- 
ness, under  the  rnU  that,  where  a  partnenihip 
is  proved  to  exist  at  one  time,  it  is  presumed  to 
continue,  so  long  as  the  parties  do  the  same 
business  in  the  same  way  and  in  the  same  gpu- 
eral  locality,  and  hold  themselves  out  as  part- 
ners and  are  dealt  with  as  such. 

[lOd.  Note.— For  otb»  cases,  see  Partnership, 
Cent  Dig.  {§  67-73;   Dec.  Dig.  t  49.*] 

Department    1.     Appeal    from     Superior 

Court,  Columbia  County;  Thos.  Nelli,  Judge. 

Action  by  Lars  Nilsson  against  O.  W.  Mc- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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Dole  and  another.  Judgment  for  plaintiff 
for  part  of  the  relief  demanded,  and  he  ap- 
peals.    Reversed,   and    new   trial   granted. 

T.  P.  Gose,  of  Walla  Walla,  and  A.  F.  Ap- 
pleton,  of  Dayton,  for  appellant  F.  A.  Gar- 
recht,  of  Walla  Walla,  and  Hardy  B.  Hamm, 
of  Dayton,  for  respondents. 

MOUNT,  J.  The  plaintiff  brought  this  ac- 
tion to  recover  upon  three  separate  bills  for 
goods,  wares,  and  merchandise  alleged  to 
have  been  sold  to  the  defendants  as  a  co- 
partnership. Two  of  these  bills  were  assign- 
ed to  the  plaintiff.  The  complaint  alleged 
that  the  defendants  were  copartners  In  the 
years  1910  and  1911  at  the  time  the  goods 
were  so  sold  to  them.  It  is  also  alleged  that 
the  goods  so  sold  were  of  the  reasonable  val- 
ue of  $590.42,  no  part  of  which  has  been 
paid.  The  defendants  answered  separately. 
O.  W.  McDole  admitted  the  purchase  of  the 
goods  upon  his  personal  account  and  denied 
the  value  as  alleged.  He  denied  that  A.  S. 
McDole  was  a  partner  and  alleged  that  the 
defendant  A.  S.  McDole  was  bis  son  and 
Worked  for  him  for  hire,  and  was  to  receive 
as  pay  for  such  work  one-fourth  of  the  crop 
grown  upon  certain  lands.  The  defendant' 
A.  S.  McDole  denied  that  he  was  a  partner 
of  his  father,  and  denied  all  of  the  allega- 
tions of  the  complaint  He  also  alleged  that 
he  was  working  for  hire  for  his  father  and 
was  to  receive  as  pay  one-fourth  of  the  crop 
upon  certain  lands.  ^Is  new  matter  was 
denied  by  reply.  The  case  was  tried  to  the 
court  and  a  jury.  After  all  the  evidence  was 
Introduced,  the  jury  found  a  verdict  against 
O.  W.  McDole,  but  in  favor  of  the  defendant 
A.  S.  McDole.  A  Judgment  was  entered  ac- 
cordingly. 

[1]  The  appellant,  at  the  trial,  sought  to 
show  a  copartnership  relation  existing  be- 
tween the  defendants  in  1908,  prior  to  the 
time  the  goods  were  purchased,  by  showing 
that  the  respondent  A.  S.  McDole  at  that 
time  stated  to  a  witness  by  the  name  of  Blue 
that  he  and  his  father,  O.  W.  McDole,  were 
partners  (this  statement  was  not  made  in 
the  presence  of  his  father,  O.  W.  McDole); 
that  about  the  same  time,  but  not  in  the 
presence  of  A.  S.  McDole,  O.  W.  McDole  told 
the  witness  that  he  and  bis  son,  A.  S.  Mc- 
Dole, were  In  partnership  in  the  farming 
business;  that  afterwards  In  the  year  1909 
the  same  witness  had  another  conversation 
with  A.  S.  McDole,  in  which  said  McDole 
told  him  that  he  and  Ids  father  were  part- 
ners. This  evidence  was  objected  to  and  ex- 
cluded by  the  court  upon  the  ground  that  the 
declarations  of  one  partner,  not  in  the  pres- 
ence of  the  other,  were  not  admissible  to 
prove  a  partnership  against  the  other  part- 
ner, and  upon  the  further  ground  that  the 
conversation  occurred  a  year,  in  one  instance, 
and  two  years  in  the  other,  prior  to  the  time 
the  goods  were  purchased.  We  are  of  the 
opinion  that  this  ruling  of  the  trial  court 


was  error.  The  general  rule  Is  as  stated  In 
Akers  v.  Lord,  67  Wash.  179,  121  Pac.  51: 
"There  Is  some  claim  In  appellants'  brief 
that  Bernard  Erakenberger  was  a  partner 
of  Wright  There  is  no  evidence  in  the  rec- 
ord upon  which  such  an  assumption  can  be 
based.  The  only  evidence  is  admissions  of 
Wright  to  various  dealers  with  whom  he 
sought  credit  that  Erakcnberger  was  inter- 
ested with  him.  Such  declarations  or  ad- 
missions by  Wright  were  not  competent  nor 
admissible  as  against  Krakenberger.  When 
a  partnership  Is  admitted  or  established, 
the  declarations  of  one  partner  will  to  a 
large  extant  bind  the  other  partners;  but 
where  the  issue  is  the  establishment  of  a 
partnership  between  two  men  the  relation 
cannot  be  established  against  one  by  the 
admission  of  the  otlier." 

This  is  the  rule.  But  where  each  of  the 
parties  makes  statements  at  different  times 
as  to  their  relationship  the  same  may  be  re- 
ceived for  the  purpose  of  binding  the  one 
who  made  the  statement — ^not  for  the  pur- 
pose of  binding  the  other.  It  is  argued  by 
the  respondent  that  O.  W.  McDole  admitted 
full  liability  in  his  answer,  and  no  evidence 
was  necessary  to  bind  him.  It  Is  true  that 
he  had  assumed  the  sole  liability  by  his  an- 
swer to  the  effect  that  he  had  purchased  the 
goods,  but  he  had  denied  the  copartnership 
relation  and  liability  as  alleged  in  the  com- 
plaint. His  statements,  If  made,  that  he 
sustained  the  relation  of  partner  to  his  son 
were  some  evidenoe  against  him  of  the  fact 
that  such  relationship  existed;  and  similar 
statements,  If  made,  by  the  son  to  the  same 
or  another  parly  would  be  some  evidence 
against  the  son.  These  admissions,  if  made^ 
by  each  of  the  parties  at  different  times  to 
different  persons  were  competait  to  be  re- 
ceived against  the  respondents  and  to  go  to 
the  jury. 

"It  is  sometimes  said  that  the  admission 
of  one  is  not  evidence  against  the  others, 
by  which  Is  meant  that  where  the  plaintiff 
falls  in  his  proof  against  any  one  member 
of  the  alleged  firm,  he  cannot  recover,  how- 
ever strong  and  overwhelming  may  be  the 
evidence  arising  from  the  admissions  or  con- 
duct of  the  other  defendants  who  are  sued; 
for.  In  order  to  sustain  his  case,  he  must 
connect  each  and  every  one  by  their  own 
admissions  or  acknowledgments.  But  to  ef- 
fect this  the  plaintiff  has  a  right  to  prove 
one  thing  at  a  time,  to  add  fact  to  fact,  from 
which  the  Jury,  who  must  Judge  from  the 
whole  ease,  may  infer  the  existence  of  the 
partnership."  Welsh  v.  Speakman,  8  Watts 
&  S.  (Pa.)  257. 

[2]  We  think  this  rule  is  applicable  In  this 
case.  The  objection  that  these  statements 
were  made  In  1906  and  1909,  a  year  or  two 
previous  to  the  time  when  these  goods  were 
sold,  is  not  sufficient  to  exclude  the  evidence, 
because,  where  a  partnership  Is  proven  to 
exist  at  one  tlme^  It  is  presumed  to  continue. 
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so  l(Htg  as  Uie  parties  do  the  same  business 
In  the  same  way  and  in  the  same  general 
locality,  and  hold  themselves  ont  as  partners 
and  are  dealt  with  as  such.  The  burden  Is 
cast  upon  such  parties  to  overcome  this 
presumption  by  showing  that  the  partnership 
has  been  dissolved  or  discontinued,  or  that 
creditors  did  not  deal  with  them  as  copart- 
ners. Alaska  Banking,  etc.,  Co.  v.  Simmons, 
67  Wash.  673,  122  Paa  319. 

We  think  the  evidence  offered  should  have 
been  permitted  to  go  to  the  Jury,  so  that  the 
Jury  might  determine  from  all  the  facts  and 
snrroundlngs  whether  or  not  the-  ctetendants 
were  partners  at  the  time  these  goods  were 
purchased,  and  whether  credit  was  given  to 
the  copartnership  as  such. 

Other  errors  are  assigned  in  the  brief,  but 
are  not  discussed.  The  appeal  is  based  upon 
the  rejection  of  this  evidence. 

Reversed  and  remanded  for  a  new  trial. 

CROW,  C.  J.,  and  PARKER,  EIiUS,  and 
CHADWICK,  JJ.,  concur. 


PASCO  RECLAMATION  CO.  v.  RANKERT. 
(Supreme  Court  of  Wastiington.    May  6,  1913.) 

1.  Waters  and  Water  Courses  (J  257*)— 
Chabob  for  Water— liiABiLiTT. 

A  contract  between  a  landowner  and  an  ir- 
rigation company  provided  that  the  company 
would  construct  an  irrlRation  system  in  the  vi- 
cinity of  the  owner's  land  and  convey  to  him  a 
water  right  to  serve  one-half  of  his  land,  in  con- 
sideration of  which  the  owner  would  convey  the 
other  one-half  to  a  subsidiary  of  the  company ; 
that  the  owner  would  pay  to  the  company  an 
annual  charge  for  water  of  $5  an  acre ;  that 
it  should  tiave  a  lien  on  the  land  therefor ;  that 
the  company,  at  its  option,  might  shut  off  the 
water  from  the  lands  of  any  user  who  should 
be  in  arrears  for  "maintenance  charges,"  and 
might  enforce  any  lien  which  should  have  at- 
tached on  account  of  such  charges.  Upon  com- 
pletion of  the  irrigation  system,  the  company 
conveyed  a  water  right  to  24  acre  inches  of  wa- 
ter an  acre,  or  so  much  as  was  necessary  to  ir- 
rigate the  land,  by  a  deed  whicii  provided  that 
the  owner  should  pay  "for  the  use  of  said  wa- 
ter" $5  an  acre,  which  "shall  entitle  said  wa- 
ter user  to  the  use  of  18  acre  inches,"  or  so 
much  as  might  be  necessary  for  the  irrigation 
of  the  lands,  and  35  cents  per  acre  inch  or 
fraction  for  all  water  in  excess  of  18  acre  inch- 
es ;  that  the  owner  should,  on  or  before  March 
Ist  each  year,  notify  the  company  of  the  quan- 
tity of  water  desired  by  him  during  that  sea- 
son ;  that  the  charges  should  be  payable  one- 
half  on  or  before  March  15th,  and  the  balance 
on  or  before  June  15th ;  and  that  the  company 
should  liave  a  lien  for  such  charges.  HM,  tliat 
the  charge  of  $o  an  acre  was  a  maintenance 
charge  for  which  the  owner  was  liable,  whether 
he  used  any  water  or  not :  and  hence  he  could 
not  avoid  liability  by  refusing  to  take  water. 

[Bd.  Note. — For  other  cases,  see  Waters  and 
AV  ater  Courses,  Cent.  Dig.  g  312 ;  Dec.  Dig.  { 
257.*] 

2.  Waters  and  Water  Courses  (§  254*)— 
Contracts  —  Construction  —  "Gravitt 
B*Low." 

A  contract  between  a  landowner  and  an 
irrigation  company  provided  that  the  company 
would  deliver  water  to  a  point  within  one  mile 


of  the  owner's  land,  and  to  aach  elevation  as 
would  permit  the  water  to  be  carried  to  the 
highest  point  upon  his  land  by  gravity  flow. 
It  completed  its  main  pipe  line  to  within  one 
mile  of  the  land  at  an  elevation  14  feet  lower 
than  the  highest  point  on  the  owner's  land,  but 
there  was  sufficient  pressure  in  the  pipe  line  to 
raise  the  water  through  a  pipe  line  connected 
therewith  to  such  highest  point,  and  by  the 
installation  of  a  standpipe  16  feet  high  water 
could  be  carried  to  the  highest  point  by  flumes. 
Under  an  agreement  with  and  at  the  expense 
of  the  ovroer  and  others,  a  lateral  pipe  line  was 
constructed  to  within  700  feet  of  such  land, 
from  which  lateral  water  could  be  delivered  to 
the  highest  point  by  flumes  by  means  of  a  stand- 
pipe  6  feet  high.  The  company  agreed  with  the 
owner  and  others,  at  their  expense,  to  construct 
a  sublateral  along  the  owner's  land  which 
would  carry  the  water  to  the  highest  point; 
but  it  was  not  constructed  because  the  owners 
refused  to  pay  for  it,  on  the  ground  that  the 
estimate  of  the  cost  was  too  high.  The  com- 
pany was  ready  and  willing  to  construct  a 
standpipe,  either  on  the  main  pipe  line  or  the 
lateral ;  but  the  owner  failed  to  signify  where 
be  wished  delivery.  Held,  that  the  company 
bad  complied  with  the  contract,  since  a  flow  of 
water  through  a  pipe  line,  without  other  aid 
than  the  hydraulic  pressure  furnished  by  grav- 
ity, where  there  were  no  qualifying  words  neg- 
ativing cMiiinement  in  pipes  or  the  use  of  pres- 
sure, would  be  included  in  the  term  "gravity 
flow,"  and  a  delivery  by  means  of  a  standpipe 
into  flumes  of  a  reasonable  height  would  also 
meet  the  terms  of  the  contract,  especially  as 
the  parties  so  construed  the  contract,  as  evi- 
denced by  the  agreements  for  the  construction 
of  the  lateral  and  sublateral. 

W'Ei.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  g  311;    Dec.  Dig.  | 

Department  2.  Appeal  from  Superior 
Court,  Franklin  County;  O.  B.  Holcomb, 
Judge. 

Action  by  the  Pasco  Reclamation  Company 
against  Charles  Rankert.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

H.  B.  Noland,  of  Pasco,  for  appellant. 
DrlscoU  &  Leonard,  of  Pasco,  and  Parker  & 
Richards,  of  North  Yakima,  for  respondent. 

ELLIS,  J.  In  this  action  the  plaintiff  seeks 
to  foreclose  a  lien  upon  certain  lands  of  the 
defendant  for  annual  water  charges  for  the 
year  1911,  claimed  to  be  due  under  a  con- 
tract and  a  water  right  deed  made  in  pur- 
suance thereof.  On  June  26,  1909,  the  de- 
fendant, as  party  of  the  first  part,  and  the 
plaintiff,  as  party  of  the  second  part,  made  a 
contract  In  duplicate,  wherein  the  plalutlft 
agreed  to  construct  an  Irrigation  system  in 
the  vicinity  of  the  defendant's  land  sufficient 
to  perpetually  supi)ly  water  between  April 
1st  and  October  1st  of  each  year  to  the  ex- 
tent of  IV2  acre  feet  a  year,  and  to  convey 
to  the  defendant  a  water  right  to  serve  one 
half  of  his  land  described  in  the  contract 
In  consideration  of  this  agreement  the  de- 
fendant agreed  to  convey  the  other  half  of 
his  land  to  Pasco  Fruit  Lands  Company,  a 
subsidiary  corporation  of  the  plaintiff,  and 
party  of  the  third  part  to  the  contract.  The 
contract,  among  other  things,  provided  that 
the  first  party  should  pay  to  the  second  party 


•For  other  cases  see  sama  topic  and  nctloa  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rsp'r  Indaxas 


Digitized  by  V^OOQ IC 


1144 


131  PACIFIC  REPOKTEK 


(WaslL 


an  annual  charge  for  the  water  of  $5  an 
acre,  ana  fbat  the  second  party  should  hnre 
a  lien,  upon  the  land  for  which  water  rights 
werO'  to  be  furnished  for  this  annual  charge, 
and  further  declared  "that  when  the  party 
of  the  second  part  ♦  •  ♦  shall  be  able  to 
deliver  the  water  to  a  point  within  one  naile 
of  'sald  laud, .  *  *  *  and  to  such  elevation 
aa  win  permit  the  water  to  be  carried  to  the 
highest  point  upon  said  land  by  gravity  flow, 
it  siiall  be  .deemed  to  have  completed  said 
system,  as  herein  provided  for." 

On  February  28,  1911,  the  manager  of  the 
reclamation  company,  stating  that  it  bad 
complied  with  the  terms  of  the  agreement, 
demanded  and  received  from  the  defendant 
a  deed  to  Pasco  Fruit  Lands  Company,  con- 
veying to  it  the  la^d  which,  by  the  contract, 
was  tO'  be  so  conveyed  on  completion  of  the 
system,  and  at  the  same  time  delivered  to 
the  defendant  the  water  right  deed  to  serve 
the  other  half  of  the  land.  This  deed  con- 
veyed a  water  right  In  perpetuity  to  24  acre 
Inches  of  water  an  acre,  or  so  much  thereof 
as  necessary  to  Irrigate  the  land,  during  the 
irrigation  season  from  April  1st  to  October 
1st  each  year.  This  right  was  subject  to 
enumerated  conditions,  among  them  the  fol- 
lowing, which  we  deem  material  to  the  pres- 
ent Inquiry : 

"2.  Said  water  shall  be  delivered  at  a  point 
not  greater  than  one  mile  distant  from  the 
lands  her^  described,  and  at  such  elevation 
as  will  permit  such  water  to  be  conveyed  to 
the  highest  point  on  said  lands  by  means  of 
gravity  flow.  The  works  and  conduits  neces- 
sary to  conduct  said  water  to  said  lands 
from  such  point  or  points  of  delivery  shall 
lie  constructed  and  maintained  by  the  water 
user.    •    *    •" 

"6.  The  water  user  shall,  on  or  before  the 
i»t  day  of  March,  each  year,  flle  with  the 
company  a  notice  In  writing  specifying  the 
quantity  of  said  water  which  he  wishes  to 
use  during  the  ensuing  irrigation  season,  and 
upon  filing  such  notice  he  shall  be  entitled 
to  the  use  of  such  specified  quantity  only 
during   such  season. 

"7.  The  water  user  shall  pay  to  the  com- 
pany at  Its  office  at  Pasco,  Washington,  for 
the  use  of  said  water,  annual  charges  as 
follows:  Five  doUars  ($5.00)  per  acre  for 
each  and  every  acre  of  the  lands  herein  de- 
scribed, which  payment  shall  entitle  said  wa- 
ter user  to  the  use  of  eighteen  (18)  acre  inch- 
es of  water  i>er  acre,  or  so  much  thereof  as 
may  be  necesi^ury,  for  the  irrigation  of  said 
lands;  and  for  all  water  used  in  excess  of 
18  acre  Inches  per  acre  he  shall  pay  thirty- 
five  (35)  cents  per  acre  inch,  or  fraction 
thereof,  for  each  and  every  acre  of  said 
lands. 

"8.  Beginning  with  the  year  1911,  the 
charges  mentioned  in  the  foregoing  para- 
graph shall  be  due  and  payable:  One-half 
on  or  before  March  15th  and  the  balance  on 
or  before  June  15th,  in  each  year. 

"8.  The  company  shall  have  a  Ilea  upon 


the  lands  hereinbefore  described  for  the  an- 
nual chargies  mentioned  In  paragraph  seven 
(T)  hereof.    •    •    •»• 

The  cause  was  tried  to  the  court,  findings 
were  made  In  faror  of  the  plaintiff,  a  Judg- 
ment for  $45  and  interest  from  June  15. 
1911,  was  rendered  against  the  defendant, 
and  a  decree  fereclosdng  the  lien  therefor 
atid  oipdering  a  sale  of  the  land  to  pay  the 
same  was  etitered.    The  defendant  appealed. 

There  are  many  assignments  of  error,  bnt 
they  are  all  argued  under  two  beads  and 
may '  be  so  considered : 

[11  1.  Th6  appelUmt  contends  that  the  con- 
tract and  water  right  deed  created  no  ob- 
ligation on  his  part  to  pay  any  annual  charg- 
es until  he  should  begin  to  use  the  water. 
The  argument  is  that  paragraph  Q  of  the 
water  right  deed,  requiring  the  "water  user," 
on  or  before  March  1st  of  each  year,  to  give 
notice  specifying  the  quantity  of  water  he 
wishes  to  use  during  the  ensuing  Irrigation 
season,  and  paragraph  7,  providing  that  he 
shall  pay,  "for  the  use  of  said  water."  the 
annual  charges  thereinafter  designated,  evi- 
dences an  Intention  that  the  charges  are  for 
the  actual  use  of  water,  and  not  for  the  right 
to  use  it,  and  that  the  right  to  use  the  wa- 
ter in  perpetuity  had  already  been  iiald  for 
by  the  conveyance  of  half  of  the  appellant's 
land.  This  last  contentlmi  may  be  disposed 
of  at  once.  It  Is  obviously  unsound,  since  to 
give  the  conveyance  that  force  would  make 
it  a  perfect  defense  to  a  claim  for  payment 
for  any  amount  of  water  actually  used  up  to 
the  24  acre  Inches  an  acre  specified  in  the 
water  right  deed,  and  would  render  all  re- 
maining provisions  In  that  deed  as  to  pay- 
ments absolntely  meaningless,  though  express 
conditions  of  the  grant  The  respondent  con- 
tends that  the  provision  for  the  payment  of 
the  annual  charge  of  $5  an  acre  was  intend- 
ed as  a  maintenance  charge  entitling  appel- 
lant to  use  18  acre  Inches  of  water  an  acre, 
and  that  this  payment  was  not  dependent 
upon  actual  use,  but  was  for  the  privilege  to 
use  that  amount  of  water,  whether  the  privi- 
lege was  actually  exercised  or  not  The 
question  presented  is  one  of  intention,  to  be 
determined,  not  by  Isolated  phrases  In  the 
water  right  deed  alone,  but  by  all  pertinent 
recitals,  both  In  the  deed  and  In  the  luitixa 
contract  referred  to  in  and  made  a  part  of 
the  deed.  The  initial  contract  provided  "that 
said  first  parties  •  *  •  shall  pay  to  the 
said  party  of  the  second  part  •  •  •  an 
annual  charge  for  said  water  of  $5  per  acre. 

*  •  *  one-lialf  thereof  to  be  paid  on  or 
before  March  20th,  and  one-half  on  or  before 
June  20th  of  each  year;"  and  again  It  pro- 
vided that  "said  party  of  the  second  part 

•  •  •■  shall  have  a  lien  upon  the  real  es- 
tate for  which  water  rights  are  to  be  furnish- 
ed hei-euuder  for  said  annual  charge  of  $5 
per  acre,  and  said  second  party  shall  have 
the  right,  at  its  option,  to  shut  off  the  water 
from  the  lands  of  any  user  who  shall  be  in 
arrears  for  maintenance  charges,"  and  may 
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also  "eiiforce  eutr  lien  wUdt  shall  bav«  at- 
tached to  said  iBnds  on  accouot  o(  such 
charges."  Nowhere  In  the  initial  contract 
do  y/e  fled  any.  words  indicating  that  actual 
use  of  water  shall  be  a  prerequisite  to  the 
ahnnal  charge  ef  $5  an  acre,  or  to  the  «tta<^' 
ingxjf  th*  lien  therefor.  On  the  contrary,  we 
find  thia  ebaxge  in  the  abpve^uoted  proviniou 
referted  to  -speciflcaUy.  »a  a  maintenance 
charge.  A  reading  in  context  ot  the  differ- 
ent proTlslops  ot  the  water,  right  deed  leads 
ta<  the  6an>«  result  Paragraph  7  oC  the  d«e4 
prqvddes  (vre  Italicize  fqr  emphasis)  that  the 
water 'User  I  shall  pay,  '^or  the  use  of  ^aid 
water,  annual  .charges  as  follows :  Five  dol- 
lars (15.00)  per  acre,  *  *  •  which  pay- 
ment shall  entitle  taid  water  to  tfie  we  of 
18  acre  inches  of  water  pet  acre,  or  so  much 
thereof  as  niay  he  necessary,  for  the  Irriga- 
tion of  said  lands;  and  for  all. water  used 
In  excess  of  18  acre.  Inches  per  acre  he  shall 
pay  thirty-five  (35)  cents  per  acre  Inch,  or 
fraction  thereof.  •  •  -• "  The  words  of 
this  paragraph  relied  upon  by  the  appellant,, 
"for  the  use  of  said  water,"  while  Introduc-' 
Ing  the-  'subject  of  annual  charges,  are  not 
•controlling  of  the  speclQe  provi»ions  for  pay- 
ment Iminedlately  following.  That  the  pay- 
ment of  $5  an  acre  Is  not  dependent  upon  the 
anouat  of  water  actually  used  Is  obvious, 
-since  the  payment  is  clearly  the  same,  wheth- 
er much  or  little  Is  used,  up  to  the  limit  of 
18  acre  inches.  That  this  payment  may  not 
be  avoided  by  refusing  to  use  any  water  is 
equally  obvious,  since  the  payment  of  $6  an 
acre  is  to.  entitle  the  water  user  to  the  use 
up  to  the  18  acre  inches.  This  is  made  plain 
by  the  further  provision  for  payment  at 
3S  cents  an  aqre  for  all  irater  used  in  ex- 
cess of  that  limit.  It  seems  clear  that  actu- 
ai  use  or  the  amount  used  are  only  impor- 
tant factors  when  the  minimum  payment 
of  $5  an  acre  Is  to  be  exceeded,  and  that 
the  parties '  Intended  that  the  respondent 
should  be  ready  to  supply,  and  the  appellant 
should  be  entitled  to  take,  at  least  18  acre 
inches  of  water,  and  that  the  appellant  un- 
dertook to  pay  the  (5  an  acre  as  a  minimum 
annual  charge,  whether  he  took  none,  any 
part,  or  all,  of  that  amount.  This  construc- 
tion is  made  unavoidable  by  paragraph  8. 
The  provision  therein  that,  "beginning  with 
#he  year  1911.  the  charges  •  •  •  shall  be 
due  and  payable,"  would  be  useless  and  mean- 
ingless If  all  payments  were  to  be  dependent 
u.^n  actual  use.  While  not  so  named  in  the 
\vater  right,  deed,  this  payment  of  $5  an 
acre  was  dearly  Intended  as  in  the  nature  of 
a  maintenance  charge,  and  was  so  designated 
In  the  initial  contract,  which  was  made  a 
l^rfrt  of  the  deed.  If  the  respondent  was 
ready  to  deliver  the  water,  the  appellant  can- 
'  xtot  avoid  the  payment  of  this  charge  by  re- 
fusing to  take  it. 

In  Kresno  Canal  &  Irrigation  Co.  v.  Dun- 
bar, SO  Cal.  5.10,  22  I'ac.  275,  the  contnict 
was  In  some  re»i)ect  /analogous  to  the  con- 
tract here.    By  the  contract  the  water  com- 


pany sold  to  the  water  user  for  a  money  con- 
sideration a  water  right  for  bis  land,  and  the 
water  user  agreed  to  pay  an  annual  charge 
"afteo:  (he  irater  shall  flrat  be  hrou^t  to 
the  sofid  land."  The  contract  also  provided 
for  a  lien  on  the  laud  to  secure  the  annual 
payments.  The  court  held  that  the  defendant 
could  not  avoid  the  lien  by  a  fa)luj:e  to  take 
the  water.  < 

In  Purser,  v.  Baker,  129  Cal.  607,  612  Pac. 
190,  celled  upon  by  appellant,  the  contract 
provided'  that  the  defendant  bbould  pay  "an- 
nually on  the  first  day  of  December  the  sum 
of  92  per  acre  for  the  use  of  water  on  the 
above-described  land.  *  •  *  Said  water 
shall  be  used  by  the  party  of  the  seeond  part 
for  no  other  purpose  than  dor  the  Irrigation 
of  said  land  and  for  domestic  purposes  pn 
said  land  during  the  irrigatioa  thereof, 
•  •  •  nor  shall  the  party  of  the  second 
part  be  required  to  pay  any  sum  for  the  use 
of  water  for  the  year  or  years  ot  crop  failure 
by  reason  of  an  Inaufflcieut  suKil^  of  water." 
There  was,  so  far  as  the  opinion  shows,  noth- 
ing in  the  contract  requiring  the  defendant  to 
take  any  amount  of  water,  or  to  pity  a 
mliilmnm  charge  for  the  privilege,  of  using 
any  amount  In-  that  case  It  was  the  clear 
intention  of  the  contract  that  pay  shonid 
Only  be  required  for  water 'Bctnally  and  bene- 
ficially used. 

It  would  be  a  bootless  task  to  further  re- 
view the  authorities  <dted.  They  merely  «di- 
phaslEe  the  fact,  shown 'by  the  two  we'  have 
noticed,  that  each  contract  must  be  construed 
according  to  its  terms.  Th^  contracts  in  the 
other  cases  cited  are  so  widely  variant  as  to 
be  of  little  Illustrative  aid. 

[2]  2.  It  is  next  contended  that  the  water 
was  not  delivered  or  tendered  at  any  point 
within  one  mile,  from  which  it  could  be  ear- 
ried  to  thehlglieet  point  of  the  appellants* 
land  by 'gravity  flow.  The  evWenoe  Is  con- 
clusive that  the  respondent  has  constructed 
Its  Irrigation  syston ;  that  its  mahi  pipe  line 
runs  to  within  much  less  than  A  nlle  of  ap- 
pellant's land.  It  Is  conceded  that  at  a 
point  within  2,290  feet  of  the  appellant's  land 
the  ground  elevation  of  the  pH>e  line  Is '412 
feet;  while  the  ground  elevation- of  the  high- 
est point  of  the  appellant's  land  is  429  feet. 
It  was  proved,  without  contradiction,  that 
the  pressure  in  the  pipe  line  at  the  point  men- 
tioned will  raise  water  to  an  elevation  of 
440  feet,  and  that  a  pipe  line  connected  with 
the  rest>ondent's  main  pipe  line  at  this  point 
would  therefore  carry  the  water  to  the  high- 
est point  of  the  appellant's  land.  It  was  al- 
so proved,  without  contradiction,  that  by  the 
installation  of  a  standplpe  16  feet  high  on 
the  resi»onrtent's  pipe  line '  at  the  volnt  In 
question  water  could  be  carried  by"  hieans  of 
a  flume  to  the  highest  point  of  the  aptiel- 
lant's  land.  The  evidence  showed  that  the 
flpI)eTlant  and  others,  on  March  10.  lOll,  en- 
tered ipto  an  agreement  with  the  respondent, 
authorizing  the  respondent  to  construct  a  lat- 
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eral  pipe  line  running  within  687  feet  of  tbe 
appellant's  land,  at  which  point  the  ground 
elevation  is  424  feet,  the  appellant  and  oth- 
ers to  'be  served  by  this  lateral  agreeing  to 
pay  the  actual  cost  of  construction,  and  that 
this  lateral  has  been  constructed.  It  was 
also  proved  that  on  March  17,  1911,  the  ap- 
pellant and  others  to  be  served  thereby  en- 
tered Into  a  similar  agreement  with  the  re- 
spondent to  construct  a  sublateral  connecting 
with  the  lateral  above  mentioned  at  the  point 
nearest  to  the  appellant's  land,  and  ninnlng 
directly  to  and  along  the  north  line  of  the 
appellant's  land,  which  pipe  line  would  carry 
the  water  to  the  highest  point  of  the  appel- 
lant's land,  bnt  that  this  sublateral  baa  not 
been  constructed  because  appellant  and  others 
to  be  served  by  it  have  refused  to  pay  for  It 
^pellant's  refusal  was  not  on  the  ground 
that  piping  would  not  meet  the  terms  of  the 
water  right  deed,  but  on  the  ground  that  the 
respondent's  estimate  of  the  cost  was  too 
high.  The  evidence  further  shows  that  by 
the  eonstructlcHi  of  a  standplpe  5  feet  high  at 
a  point  on  the  lateral  pipe  line,  already  con- 
structed, within  687  feet  of  the  appellant's 
land  the  water  can  be  delivered  by  means  of 
a  flume  and  ditch  to  the  highest  point  of  the 
appellant's  land.  The  appellant  has  never 
signified  a  desire  to  take  any  water  in  any 
way,  and  nas  never  Indicated  to  the  respond- 
ent at  what  point  upon  its  pipe  line  or  upon 
the  lateral  he  desires  delivery  to  be  made. 
Tbe  respondent  expresses  a  willingness  either 
to  allow  the  appellant  to  connect  with  Its 
main  line  or  the  lateral  above  mentioned  by 
a  pipe  line,  or  to  itself  construct  the  neces- 
sary standplpe  at  either  of  these  points  for 
delivery  Into  a  flume.  We  think  that  under 
the  evidence  the  respondent  has  complied 
wltb  its  contract  and  with  the  terms  of  the 
"water  right  deed.  A  flow  of  water  through 
a  pipe  line,  without  other  aid  than  the  hy- 
draulic pressure  furnished  by  gravity,  In  tbe 
absence  of  other  qualifying  words,  such  as 
"without  confinement  in  pipes,"  or  "without 
the  aid  of  pressure,"  or  "by  means  of  open 
ditches  or  flumes,"  would  be  Included  In 
the  term  "gravity  flow."  By  the  two  agree- 
ments of  Mardi  10th  and  March  17th,  above 
referred  to,  the  parties  themselves  have  so 
construed  tbe  Initial  contract  and  the  water 
right  deed.  If  the  respondent  has  made  an 
overestimate  of  the  cost  of  laying  these  pipes, 
which  was  the  only  objection  made  by  the 
appellant  to  paying  his  share  of  the  cost, 
then  tbe  appellant  should  construct  the  sub- 
lateral  pipe  line  carrying  tbe  water  to  bis 
land  for  himself,  since  by  tbe  contract  and 
paragraph  2  of  the  water  right  deed  he  un- 
dertook to  construct  and  maintain  the  works 
and  conduits  necessary  to  conduct  the  water 
to  his  land  from  the  point  of  delivery.  We 
are  not  impressed  by  the  argument  that.  If 
the  use  of  a  standplpe  for  the  purpose  of  de- 
livery through  a  flume  be  permitted  at  all. 


standptpes  requiring  flumes  of  an  unreason- 
able height  might  be  constructed.  A  practi- 
cable delivery  which  would  permit  tiie  nse  of 
flumes  of  a  reascHtable  height  would  meet  tbe 
terms  of  the  contract,  since  there  is  no  agree- 
ment that  tbe  water  shall  be  so  delivered 
as  to  be  conveyed  to  the  bigbest  point  on  the 
appellant's  land  In  ditches  without  tbe  use  of 
flumes.  The  evidence  fairly  shows  tbat  tbe 
<«ly  reason  tbe  wat»  has  not  beoi  delivered 
to  tbe  appellant  is  because  of  bis  fallnre  to 
designate  any  point  from  which  be  desired  to 
take  tbe  water,  and  his  failure  to  oonstmct 
the  neceeaary  conduit  tbence  to  bis  land,  as 
be  agreed  to  do.  Tbe  respondent  can  do  no 
more  than  it  baa  done  until  tbe  appellant 
dgnlfles  whore  and  bow  be  desires  to  take 
tbe  water. 
Tbe  Judgment  is  affirmed. 

CROW,  C.  J.,  and  MAIN,  FULLBBTON. 
and  MOUNT,  JJ.,  concur. 


OPEJON  V.  ENGEBO  et  ux. 
(Supreme  Court  of  Washington.    May  6,  1913.) 

1.  VENDOB  AWn  PUBCHASEB  (J '  147*)— TlME  AS 

Essence— Waivkb—Efitbct. 

After  a  party  to  a  contract  for  the  sale 
of  realty  has  waived  the  clause  providing  that 
time  should  be  of  tbe  essence  of  tbe  other  par- 
ty's obligation  to  convey,  such  other  party  will 
not  be  in  default  until  after  «  demand  upon 
him  for  a  compliance  with  hia  oblimtion  and  a 
reaionable  time  in  which  to  comply  therewith. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  }§  285-289;  Dec.  Dig.  | 
147.*] 

2.  COJITBACTS  (S  305*)— MOniFICATION— Pabol 

Extension  of  Time  fob  Perfobitance. 
The  time  for  performance  of  a  written  con- 
tract may  be  waived  as  well  as  extended  by 
parol. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §5  1398,  1399,  1400,  1463,  1464. 
1467-1475;  Dec.  Dig.  g  305.*] 

3.  Vendor  and  Pcbchaseb  (S  144*)— Delat 
IN  Pebfobuanck  —  Estoppel  to  Assebi 
Breach. 

Where  one  of  the  parties  to  a  contract  for 
the  sale  of  land  encouraged  the  prosecution  of 
a  suit  to  quiet  the  other's  title  so  that  convey- 
ance might  be  made  to  him  and  acquiesced  in 
the  delay  In  tendering  the  deed  and  abstracts 
of  title,  he  could  not  assert  a  breach  of  the  con- 
tract upon  the  part  of  the  other  in  failing  to 
convey  within  the  time  agreed  upon. 

[Ed.  Note. — For  other  caaes,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  271-275;  Dec  Dig.  | 
144.*] 

4.  Vendor  and  Pcbchaseb  (J  160*)  —  Pkb- 
FOBMANCE— Conveyance— Descriptiow. 

Where  the  description  in  a  deed  tendered 
In  performance  of  a  contract  for  the  sale  of  land 
conveyed  the  identical  property  which  was 
agreed  to  be  conveyed,  and  a  mathematical  cal- 
culation would  disclose  tbat  it  was  definite  and 
easily  susceptible  of  identification,  it  was  all 
that  the  law  required. 

[£!d.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f  324 ;  Dec.  Dig.  |  160.*] 
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5.  Yen  DOB  and  Pubchabeb  d  133*)  —  Con- 
BTBUcnoN  OF  Contract  —  Refebence  to 
Plat. 

Under  Rem.  &  BaL  Code,  |  7831,  prorid- 
lag  that  any  person  laying  off  any  town  shall, 
previous  to  the  Bale  of  any  lots  therein,  record 
in  the  proper  office  a  jjlat  showing  the  streets, 
etc,  a  purchaser  agreeing  to  convey  a  lot  ac- 
cording to  an  unrecorded  plat  was  not  required 
to  procure  the  plat  to  be  filed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  234-237;  Dec  Dig.  i 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County. 

Action  by  Oluf  Opejou  against  Edward  En- 
gebo  and  wife.  Judgment  for  defendants, 
and  plaintiff  appeals.    A£9rmed. 

Severlii  Iverson;  of  Spokane,  for  appellant. 
Parka  &  Day,  of  Spokane,  for  respondents. 

OOSE,  J.  On  the  14th  day  of  July,  1910, 
the  plalntltr  and  the  defendants  enteted  Into 
a  written  contract  whereby  they  agreed  to  an 
exchange  of  certain  real  property;  the  de- 
fendants paying  $10  in  cash  and  agreeing  to 
pay  $1,490,  with  annual  Interest,  on  or  before 
the  14th  day  of  July,  1914,  the  agreed  differ- 
ence in  value  between  the  properties.  The 
contract  provides  that  the  plaintiff  will  sell 
and  convey  to  the  defendants  80  acres  of 
land,  describing  it,  by  warranty  deed,  giving 
abstract  showing  good  title  on  or  before  the 
14th  day  of  July,  1914,  when  the  defendants 
have  performed  all  the  covenants  and  agree- 
ments on  their  part.  The  defendants  agreed  to 
convey  to  the  plaintiff  by  warranty  deed,  "giv- 
ing abstract  showing  good  title,"  on  or  before 
the  30th  day  of  January,  1911,  "lot  2  In  block 
3  of  the  town  site  of  Disbman,  according  to 
an  unrecorded  plat;  said  tract  or  parcel  of 
land  being  situated  in  the  N:  %  of  the  N.  E2. 
%  of  the  N.  E.  Vt  of  section  19  In  township  25 
north,  of  range  44  east,  W.  M.,  In  Spokane 
county,  Wash.,  and  said  lot  2  in  block  3  of 
said  addition  having  a  frontage  of  50  feet  on 
Sprague  avenue  between  Wilton  street  and 
Raymond  street  and  being  142  feet  in  depth 
as  shown  on  the  unrecorded  plat  of  Dish- 
man."  They  further  agreed  that.  In  case 
they  could  not  convey  a  good  title  to  the  lot 
at  the  time  specified,  "then  It  is  mutually 
agreed  between  the  parties  hereto  that  the 
said  premises  [meaning  the  lot]  are  of  the 
value  of  $1,500,"  which  sum  the  defendants 
agreed  to  pay  to  the  plaintiff  on  or  before  the 
14th  day  of  July,  1914;  that  Is,  that,  upon 
the  happening  of  that  event,  $3,000  cash, 
with  Interest,  was  the  consideration  to  be 
paid  for  the  plaintiffs  property.  The  con- 
tract further  provided  that:  "Time  is  of  the 
essence  of  this  contract."  It  was  further 
agreed  that  the  respective  parties  would 
exchange  possession  of  their  lands  on  the 
20th  day  of  July,  1910,  and  that  they  might 
improve  the  properties  as  they  saw  fit.  The 
plaintiff  took  possession  of  the  lot  and  the 
residence  upon  It  on  the  20th  day  of  July, 


1910,  and  remained  In  possession  up  to  and 
including  the  21st  day  of  July,  1911.  The 
defendants  took  possession  of  the  80-acre 
tract  and  were  in  possession  at  the  time  of 
the  trial.  On  the  18th  day  of  February,  1911, 
the  plaintiff  served  a  written  notice  upon  the 
defendants,  advising  them  that  they  were  In 
default  In  having  failed  to  convey  the  lot,  and 
that  he  would  require  them  to  pay  $3,000  in 
cash  according  to  the  terms  of  the  contract 
On  the  19th  day  of  July,  1911,  he  noUfled  them 
In  writing  that  they  were  in  default  In  hav- 
ing failed  to  convey  the  lot  and  In  having 
failed  to  pay  interest  as  provided  in  the 
contract,  and  that  he  canceled  and  terminat- 
ed the  contract  He  further  stated  in  the 
notice  that  he  surrendered  "the  possession" 
of  the  lot,  and  that  he  demanded  possession 
of  the  property  which  he  had  agreed  to  con- 
vey to  them.  On  the  2l8t  day  of  July  f(dlow- 
Ing,  the  defendants  tendered  the  plaintiff  a 
deed  of  conveyance  for  the  lot,  with  cove- 
nants of  warranty  and  an  abstract  of  title. 
These  he  refused,  and  on  the  22d  day  of 
August  following  commenced  this  action  foe 
the  recovery  of  the  possession  of  the  premis- 
es. The  defendants  answered,  pleading  the 
contract  and  the  exchange  of  possession  of 
the  properties;  that  they  Itad  made  valuable 
improvements  upon  the  property  which  the 
plaintiff  had  agreed  to  convey  to  thuan  and 
that  they  had  paid  the  interest  due  upon  the 
contract;  alleged  a  tender  of  the  deed  and 
abstract  of  title,  and  set  up  facts  tending 
to  establish  a  waiver  of  the  essence  clause 
of  the  contract  The  plaintiff  replied,  deny- 
ing the  affirmative  matter  pleaded  in  the  an- 
swer, and  alleged  a  failure  to  convey  the  lot 
at  the  time  agreed  upon,  a  faUure  to  pay  the 
interest,  and  the  service  of  the  notices  as 
stated. 

The  court  found,  in  substance,  that  after 
the  making  of  the  contract,  and  on  the,  ^Oth 
day  of  July,  1910,  In  accordance  with  its 
provisions,  the  defendants  entered  into  pos- 
session of  the  acreage  property  which  the 
plaintiff  agreed  to  convey  to  them;  that  they 
had  ever  since  been,  and  were  then,  in  the 
lawful  possession  thereof;  that  they  had  ex- 
pended labor  in  clearing  and  breaking  the 
land  and  improving  the  same  in  the  sum  of 
$1,000;  that  on  the  20th  day  of  July,  1910, 
in  pursuance  of  the  contract,  the  plaintiff 
entered  into  possession  of  the  town  lot  and 
remained  in  possession  thereof  up  to  and  in- 
cluding the  21st  day  of  July,  1911;  that  the 
defendants  were  unable  to  give  good  title  to 
the  lot  on  the  30th  day  of  January,  1911, 
on  account  of  an  apparent  cloud  upon  the 
title  which  required  the  institution  of  an 
action  to  quiet  title  against  certain  unknown 
heirs;  that  the  defendants  informed  the  plain-, 
tiff  of  that  fact,  and  that  he  requested  the 
defendants  to  perfect  their  title  to  the  lot, 
and  agreed  that  they  should  have  a  reasona- 
ble time  in  which  to  do  so,  and  agreed  to 
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accept  the  lot  upon  tbe  defendants'  having 
perfected  their  title  within  a  reasonable 
time;  that  an  action  was  comuienced  pursu- 
ant to  plalntltTs  request,  prosecuted  with  rea- 
sonable diligence,  and  terminated  In  favor 
of  the  defendants  and  their  grantors  on  the 
1st  day  of  June,  1911.  The  court  further 
found  that  In  June,  1911,  the  defendants, 
being  ready,  able,  and  wlllliig  to  perform 
their  part  of  the  contract,  offered  to  convey 
the  lot  to  the  plaintiff  by  a  warranty  deed, 
which  offer  the  palntiff  then  and  there  re- 
fused; that  plaintiff  requested  the  defend- 
ants not  to  take  a  deed  from  tbeir  grantors, 
for  the  reason  that  he  desired  to  have  the 
town-site  plat  recorded  in  the  ofBoe  of  the 
county  auditor  of  the  county  In  which -the 
VToperty  is  situate;  that  the  defendants,  by 
reaAon  of  their  contract  with  the  owner  of 
tbe  town  site,  were  in  a  pocrttlon  to  compel 
him  to  file  the  plat,  and  for  that  reason 
plaintiff  requested  the  -  defendants  to  use 
their  best  efforts  to  obtain  the  filing  of  the 
plat,  and  assured  them  that  be  would  not 
take  advantage  of  the  delay;  that  by  reason 
thereof  tbe  defendants  were  delayed  in  the 
performance  of  their  contract;  that  they  -did 
use  their  best  efforts  to  obtain  the  filing  of 
the  plat;  that  on  tbe  17th  day  of  July,  1911, 
the  defendants  paid  to  a  duly  authorized 
agent'  of  the  plaintiff  tbe  sum  of  $105,  the 
first  annual  payment  of  interest  due  upon  the 
contract,  and  that  plaintiff  accepted  it ;  that 
tbe  plaintiff  nevet  at  any  time  rescinded  tbe 
contract,  "but  at  all  times  treated  the  same 
In  fall  force  and  effect  and  acquiesced  and 
consented  to  the  delays  of  the  defendants"; 
that  the  defendants  have  fully  performed  all 
the  terms  and  conditions  of  the  contract  on 
their  part,  and  on  the  2l8t  day  of  July,  1911, 
before  the  commencement  of  tbe  action,  the 
defendants,  through  their  attorney,  tendered 
to  the  plaintiff  a  warranty  deed,  together 
with  the  abstract  of  title  for  the  lot;  and 
that  the  defendants  are  entitled  to  a  deed 
from  the  plaintiff  for  the  acreage  property 
upon  I)aylng  to  the  plaintiff,  "on  or  before 
July  14,  1914,  the  sum  of  $1,490,  with  interest 
thereon  at  the  rate  of  7  per  cent,  per  annum, 
payable  annually  from  July  15,  1911."  These 
findings  were  fliade  effective  by  tbe  decree. 
Tbe  plaintiff  has  appealed. 

[1]  The  findings  are  abundantly  supported 
by  the  evidence.  It  shows  that  the  respond- 
ents had  a  contract  with  Dlshuian,  the  own- 
er of  the  town  site  of  Dlshmau,  for  the  pur- 
chase of  the  lot  which  they  agreed  to  convey 
to  the  appellant;  that  there  were  certain 
apparent  clouds  upon  the  title;  that  the  ap- 
pellant encouraged  the  prosecution  of  a  suit 
to  quiet  title;  and  that  be  continued  to 
encourage  the  prosecution  of  the  suit  after 
he  had  given  the  notice,  on  the  19th  day  of 
February,  that  he  would  not  accept  a  con-, 
veyance  of  the  lot  Thi.s  suit  terminated 
favorably  'about  the  1st  of  June,  1911.  Tl>e 
respondents,  through  their  attorney,  then  of- 


fered to  convey  the  property  to  appellant 
Api)ellant  said  to  the  attorney ;  "I  want  you 
to  help  me  to  get  Dishninn  to  file  the  plat" 
The  attorney  told  him  that  it  would  take 
three  or  four  months  to  get  the  plat  filed,  be- 
cause tbe  old  plat  had  been  lost  and  the 
property  was  In  crop,  and  the  appellant  con- 
sented to  this  arrangement  The  evidence 
is  also  convincing  tliat  on  July  17,  1911,  the 
annual  interest  was  paid.  This  was  three 
days  after  Its  maturity.  Two  days  later  tlie 
appellant  sought  to  terminate  the  contract 
by  notice  without  Surrendering  possession  of 
the  lot  This  he  could  not  do.  He  had  not  on- 
ly encouraged  the  prosecution  of  a  suit  to 
quiet  title,  but  had  said  to  tbe  attorney  for 
the  respondents,  in  effect,  that  he  would  con- 
sent to  a  dday  of  three  or  four  montlis  fur- 
ther if  tbey  would  undertake  to  persuade 
Dishman  to  file  a  plat  of  the  town  site.  I^oug 
t>efore  this  time  had  exi^red,  be  sought  liy 
notice  to  terminate  the  contract 

Th0  rule  is  well  settled  in  this  state  tliat. 
after  a  party  lias  waived  the  essence  clause 
of  a  contract,  the  purchaser  will  not  be  in 
default  until  after  a  demand  has  l>een  made 
upon  blm  for  a  compliance  with  tiis  con- 
tract and  a  reasonable  time  has  elap.sed  in 
which  to  comply  with  the  demand.  Whiting 
V.  Doughton,  31  Wash.  327,  71  Pac.  1028; 
Douglas  V.  Hanbury,  56  Wash.  63,  101  Pac. 
1110,  134  Am.  St  Rep.  1096;  Walker  ▼.  Mc- 
Mnrcbie,  61  Wash.  489,  112  Pac.  500. 

[2]  We  have  also  held  that  the  time  in 
which  to  perform  a  written  contract  may  be 
waived  as  well  as  extended  by  parol.  Whit- 
ing r.  Doughton,  supra. 

[JJ  The  appellant  having  encouraged  tlie 
prosecution  of  the  suit  to  quiet  title  to  the 
lot,  and  having  acquiesced  in  tbe  delay  in 
tendering  the  deed  and  abstract  of  title,  was 
not  in  a  position  to  assert  a  breach  of  the 
contract  upon  the  part  of  respondents  in  fail- 
ing to  convey  the  lot  at  the  time  agreed  upon. 
Colpe  v.  Llndblom,  67  Wash.  106,  106  l^ae. 
684;  Hawes  v.  Swanzey,  123  Iowa,  51.  98 
N.  W.  586;  Bales  v.  Williamson,  128  Iowa, 
127,  103  N.  W.  150. 

•[4]  It  is  contended  that  the  description  in 
the  deed  which  the  respondents  tendered  is 
indefinite.  It  suffices  to  say  that  it  conveys 
the  Identical  property  wliich  tbe  respondents 
agreed  to  convey,  and  that  a  mathematical 
calculation  will  disclose  that  the  description 
is  definite  and  easily  susceptible  of  identifica- 
tion. This  is  all  the  law  requires.  Rucker 
V.  Steelnian,  73  Ind.  396 ;  Seugfelder  v.  Hill, 
21  Wash.  371,  58  Pac.  250. 

[E]  l^he  appellant  makes  frequent  refer- 
ence to  Rem.  ft  Bal.  Code,  S  7831,  which  pro- 
vides that  any  person  "who  may  hereafter 
lay  off  any  town  within  this  state  shall,  pre- 
^-lous  to  the  sale  of  any  lots  within  such 
town,"  cause  to  be  recorded  in  the  proper 
office  a  plat  of  the  town  With  tbe  streets  ami 
alleys,  etc.  It  is  apparent  that  this  .section 
has  reference  only  to  the  person  who  lays  off 


Digitized  by 


Google 


Wasb.) 


BENNKR  y.  SGA^DHTAVIAK  AMERICAIT  BA.NK 


114SI 


tbe  town.  Tbls  was  Diebman,  and  not  tbe  r^ 
spondeuts.  Tbe  latter  agreed  to  convey  a 
lot  acx^z'ding  to  an  unrecorded  plat  They 
tendered  a  conveyance  In  barmony  wltb 
th^  agreement  Tbey  were  not  required  to 
procure  tbe  plat  to  be  filed.  Wbetber  or  not 
tbe  appellant  may  be  able  to  compel  Disb- 
man  to  cause  tbe  plat  to  be  filed  Is  not  be- 
fore. U9.  Tbe  other  objections  to  tbe  abstract 
of  title  bare  been  examined,  and  we  find 
tbem  .to  be  wltbout  merit 
,Tbe  Judgment  Is  affirmed. 

CBOW,  C.  J.,  and  MOUNT,  PABKER,  and 
CHADWICK,  JJ.,  concur. 

(73  w»sh.  48S) 

BHNXER  ▼.   SCANDINAVIAN  ABfERICAN 

BANE. 
(Supreme  Court  of  Washington.    May  7, 1013.) 

1,  Shipping  (t  33*)— Salis— Rxcobdirq  Com- 
▼ETAUCJBS— •'Awt  Pbbson." 

Under  Rev.  St  I  4182  {U.  B.  Gofflp.  St 
1901,  vj  2837),  providing  that  no  bill  of  aale 
of  any  vessel  or  any  part  thereof  shall  be  valid 
against  any  person  other  than  the  grantor,  his 
heirs  and  devisees,  and  persons  having  actual 
notice  thereof,  unless  recorded  in  the  office  of 
the  collector  of  the  customs  where  the  vessel 
is  registered  or  enrolled,  an  unrecorded  bill  of 
sale  18  invalid  as  against  a  creditor  of  the  ven- 
dor who  seeks  to  sequester  the  property  to  tbe 
satisfaction  of  the  debt ;  the  phrase  "any  per- 
son" in  the  statute  including  the  general  cred- 
itors of  the  vendor. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Cent  Dig.  H  109-119;    Dec.  Dig.  f  33.^ 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  427-430.] 

2.  Records  (i  2*)  —  Rkcobdinq  Acts  — Con- 

STBUCTION. 

Recording  statutes  are  remedial,  and  must 
be  liberally  construed,  so  as  to  attain  the  ob- 
ject intended  by  tbem. 

[Ed.  Note.— For  other  cases,  see  Records, 
Cent  Dig.  i  27 ;   Dec.  Dig.  {  2.»] 

8.  Bankkuptct  (I  185*)— Tbosteb  ih  Bank- 

BUPTCT— Title. 

A  trustee  in  bankruptcy  holds,  not  only  the 
legal  title  to  the  bankrupt's  estate,  but  he  also 
represents  the  creditors  of  the  bankrupt,  and 
h,-is  such  rights  as  the  creditors  possessed,  and 
he  can  ';void  an^  transfer  which  the  creditors 
could  liave  avoided,  aud  under  Bankr.  Act 
(Act  July  1,  ISOS,  c.  .541,  {  67c.  30  Sut  564 
lU.  S.  Comp.  St.  1901,  p.  3449]),  the  trustee 
has  plenary  power  to  tske  all  steps  necessary 
to  subject  the  bankrupt's  property  to  the  satis- 
faction of  his  debts. 

[Ed.  Note.— For  other  eases,  see  Bankruptcy, 
Cent  Dig.  S§  234,  235,  273;   Dec.  Dig.  i  186.*] 

4.  Bankbuptct  (§  161*)-7Unrecobded  Bnx 
or  Sale  of  Vessel— Validity. 

Under  Bankr.  Act  (Act  July  1,  189a  c 
641,  i  60,  80  Stat  662  [U.  S.  Comp.  St  1901, 

S.  3445]),  providing  that  a  person  shall  be 
eemed  to  have  given  a  preference  where,  be- 
ing insolvent,  he  has  within  four  months  before 
tbe  .filing  of  the  petition  made  a  transfer,  and 
the  period  of  four  months  shall  not  expire  un- 
til four  months  after  the  date  of  the  recording 
of  the  transfer,  if  by  law  the  recording  is  re- 
qidredj  a  bill  of  sale  of  a.  vessel  must  to  be 
valid  as  against  creditors  of  the  vendor  who 
becomes  bankrupt,  be  recorded  in  the  office  of 
tbe  collector  of  customs  where  the  vessel  is  reg< 


istered  or  enrolled  as  required  by  Rav.  St  { 
4192  (U.  S.  (3omp.  St  1901;  p.  2837),  and,  when 
not  recorded  within  four  months  prior  to  tbe 
filing  of  the  petition,  the  bill  of  sale  operates 
as  a  preference. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  |{  261-263;    Dec.  Dig.  |  161.*] 

6.   COBPOBATIONS  (J  644*)— IWSOLVEirX  OOBPO- 
BATIONS— TBARBFEBS— VAXIDSTT. 

A  domestic  corporation  may  not,  after  in- 
solvency, prefer  its  creditors,  but  its  property 
is  then  a  trust  fund  for  the  benefit  of  all  cred- 
itors. 

[Ed.  Note. — For  other  caees,  see  Corporations, ' 
Ont  Dig.  H  2162-2109;   Dec.  Dig.  I  544.*] 

6.  Bankbuptct  <S   184*)— Pbbtebbnceb— Uji- 

bbcorded  Bill  or  Saus. 

Under  Rem.  &  Hal.  Code,  ||  3660,  6291, 
providing  that  a  chattel  mortgage  is  void  as 
against  creditors  of  the  mortgagor  unless  re- 
corded, and  that  a  transfer  of  personalty  is 
void  as  against  existing  creditors  where  the 
property  is  left  in  the  possession  of  the  seller, 
unless  the  transfer  is  recorded  within  10  days 
after  its  execution,  an  unrecorded  bill  of  sale 
of  a  vessel  is  void  within  Bankr.  Act  (Act  July 
1,  1898,  c.  641.  I  67,  30  Stat  564  [U.  S.  Comp. 
St  1901,  p.  3449]),  providing  that  claims  which 
for  want  of  record  or  for  other  reasons  would 
not  have  been  valid  liens  as  against  claims  of 
creditors  of  the  bankrupt  sball  not  be  liens 
against  his  estate. 

[Ed.  Note.— For  other  easea,  see  Bankruptcy, 
<3ent  Dig.  {{  275-277;    Dec  Dig.  i  184.*] 

Department  2.  Appeal  from  l^perior 
Court  Pierce  Connty;  a  ,'M.  Basterday, 
Judge. 

Action  by  3.  D.  Benner,  as  trustee  in 
bankruptcy  of  tbe  Gawley  Foundry  &  Ma- 
chine Works,  a  bankrupt,  against  tbe  Scandi- 
navian American  Bank.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Afflnned. 

J.  A.  Sorley  and  Williamson,  Williamson  ft 
Freeman,  all  of  Tacoma,  for  appellant  Ray- 
mond J.  McMillan,  of  Tacoma,  for  respondent 

FULLERTON,  J.  This  action  was  instltnt^ 
ed  by  J.  D.  Benner,  ah  trustee  In  bankruptcy  ' 
of  tbe  Oawley  Foundry  ft  Machine  Works, 
against  the  Scandinavian  American  Bank  to 
recover  tbe  value  of  a  coasttng  vessel  which 
the  machinery  company  bad  transferred  to 
tbe  bank  as  security  for  a  debt  owing  by  It 
to  the  bank.  The  action  was  based  on  the 
ground  that  the  transfer  was  void  as  against 
the  creditors  of  the  mactilnery  company  be- 
cause made  within  fonr  months  of  the  filing 
of  the  petition  in  bankruptcy  against  It, 
thereby  creating  a  preference  In  favor  of 
the  bank  forbidden  by  tbe  bankruptcy  act 
Tbe  trustee  recovered  in  die  court  below, 
and  the  bank  has  appealed. 

The  bank  and  tbe  machinery  company 
were  both  domestic  corporations  doing  busi- 
ness at  Tacoma,  Wash.  Ttiie  relation  be- 
tween tbe  bank  and  Joseph  Gawley,  tbe 
manager  and  chief  owner  of  the  machinery 
company,  were  more  or  less  intimate.  Gaw- 
ley owned  some  60  riiares  of  tbe  capital  stock 
of  the  bank,  and  the. banking  business  of  the 
machinery  oompaoy,  as  well  as  Gawley's  pri- 
vate  banking  business,  was  done  with  the 
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bank.  In  its  earlier  years  tbe  machinery 
company  was  a  prosperous  concern,  Its  busi- 
ness was  large,  and  the  bank  extended  to  it 
an  extensive  credit;  its  indebtedness  to  the 
bank  at  times  running  as  high  as  $70,000. 
The  machinery  company's  business  was  some- 
what varied,  and  It  became  the  owner  anfl 
operator  of  a  coasting  steam  vessel  called 
"The  Advance,"  which  was  duly  enrolled  in 
the  name  of  Joseph  Gawley  under  the  laws 
of  the  United  States  at  the  office  of  the  col- 
lector of  customs  for  the  Puget  Sound  dis- 
trict. In  the  earlier  part  of  the  year  of  1909 
the  machinery  company  for  some  reason  not 
explained  in  the  record  withdrew  its  banking 
account  from  the  api)ellant  bank,  and  began 
banking  elsewhere.  At  this  time  the  com- 
pany owed  the  appellant  bank  some  $15,000 
which  was  evidenced  by  promissory  notes 
made  by  the  machinery  company  to  the  bank 
and  indorsed  by  Joseph  Gawley  individually. 
The  bank  was  not  satisfied  with  the  indebt- 
edness as  it  stood,  and  solicited  the  company 
through  Gawley  for  some  satisfactory  settle- 
ment of  the  account.  After  considerable  ne- 
gotiation a  settlement  was  had  on  May  6, 
1909.  At  that  time  Joseph  Gawley  turned 
over  to  the  bank,  or  to  one  of  Its  directors, 
in  payment  of  the  machinery  company's  ac- 
count, the  capital  stock  of  the  bank  which 
he  held  individually  for  the  sum.  of  $3,500, 
which  is  conceded  to  be  its  then  fair  cash 
value,  paid  to  the  bank  $1,800  in  cash,  and 
gave  the  machinery  company's  demand  note 
for  the  balance,  $7,700,  which  note  he  prom- 
ised to  secure  by  a  chattel  mortgage  or  a  bill 
of  sale  on  the  coasting  vessel  before  men- 
tioned. On  July  9,  1909,  pursuant  to  the 
agreement,  a  bill  of  sale  was  executed  by 
Joseph  Gawley  to  the  bank  purporting  to  coi)- 
vey  to  it  absolutely  the  coasting  vessel  for 
the  sum  of  $5,000.  It  was  understood,  how- 
ever, by  both  parties  to  the  instrument,  that 
the  instrument  was  a  mortgage  to  secure  the 
machinery  company's  note  to  the  bank.  The 
bill  of  sale  was  by  the  agreement  of  the  par- 
ties withheld  from  record,  and  the  machinery 
company  continued  as  a  going  concern. 
Shortly  thereafter  Joseph  Gawley  as  the  rep- 
resentative of  the  machinery  company  made 
a  written  statement  of  its  assets  and  liabili- 
ties in  which  he  included  the  coasclng  vessel 
as  part  of  the  machinery  company's  assets, 
but  made  no  mention  of  the  bill  of  sale.  The 
statement  showed  the  machinery  company  to 
be  in  a  flourishing  condition,  and  on  the 
strength  thereof  and  other  representations 
the  machinery  company  was  enabled  to  bor- 
row from  one  banking  firm  the  sum  of 
$15,000,  and  from  another  the  sum  of  $3,000, 
without  security  other  than  the  individual 
indorsement  of  Joseph  Gawley. 

The  machinery  company  was  In  straight- 
ened circumstances  long  prior  to  its  settle- 
ment with  the  appellant  bank,  a  condition 
which  the  officers  of  the  bank  knew,  although 
they  may  not  have  known  its  exact  situation. 


It  was  found  by  the  trial  court,  and  we  think 
the  evidence  Justifies  the  finding  that  the 
machinery  company  was  at  the  time  of  the 
settlement  wholly  Insolvent,  that  its  assets 
did  not  exceed  $20,000,  while  its  llabiimes 
exceeded  $100,000.  Later  on  actions  were 
started  against  the  machinery  company  by 
certain  of  its  creditors  in  one  of  which  a  de- 
fault judgment  was  entered.  Still  later,  and 
on  October  27,  1909,  with  knowledge  of  the 
pendency  of  these  actions,  the  appellant  bank 
caused  its  bill  of  sale  to  be  recorded  in  the 
office  of  the  collector  of  customs  where  the 
vessel  was  enrolled,  and  thereupon  took  pos- 
session of  the  vessel.  On  January  19,  1910, 
the  machinery  company  was  adjudged  a 
bankrupt,  and  the  respondent  J.  D.  Benner 
was  appointed  trustee  in  bankruptcy  of  its 
property.  On  April  7,  1910,  the  bank  began 
foreclosure  proceedings  on  its  bill  of  sale, 
alleging  that  the  same  was  intended  as  a 
mortgage  to  secure  the  payment  of  the  note  of 
the  machinery  company,  naming  the  respond- 
ent Benner,  among  others,  as  a  party  defend- 
ant to  the  action.  Xo  service  of  process,  how- 
ever, was  made  upon  Benner,  and  the  action 
went  to  Judgment  and  order  of  sale  against 
the  other  parties  defendant.  At  the  sale  the 
vessel  was  purchased  by  the  appellant  for  the 
sum  of  $5,000.  The  costs  of  the  foreclosure 
proceedings  were  $719.10.  The  «ourt  found 
the  reasonable  value  of  the  vessel  to  be 
$5,500,  and  further  found  that  the  appellant 
bank  on  taking  possession  of  the  vessel  paid 
lienable  claims  to  which  it  was  subject  In 
favor  of  certain  employes  and  persons  fur- 
nishing materials  and  making  repairs  there- 
on, aggregating  $1,004.07.  This  sum  the 
court  deducted  from  the  value  of  the  vessel 
as  it  found  that  value  to  be  and  entered  a 
Judgment  in  favor  of  the  trustee  in  bank- 
ruptcy for  the  remainder;  but  refused,  con- 
trary to  the  request  of  the  appellant,  to  allow 
a  deduction  for  the  costs  of  the  foreclosure 
proceedhigs. 

The  statutes  of  the  United  States,  relat- 
ing to  the  recording  of  vessels  enrolled  under 
the  Laws  of  the  United  States,  reads  as  fol- 
lows: "Sec.  4192.  No  bill  of  sale,  mortgage^ 
hypothecation,  or  conveyance  of  any  vessel, 
or  part  of  any  vessel,  of  the  United  States, 
shall  be  valid  against  any  person  other  than 
the  grantor  or  mortgagor,  his  heirs  and  dev- 
isees, and  persons  having  actual  notice  there- 
of, unless  such  bill  of  sale^  mortgage,  hy- 
pothecation, or  conveyance  Is  recorded  in  the 
office  of  the  collector  of  the  customs  where 
such  vessel  is  registered  or  enrolled.  The 
Hen  by  bottomry  on  any  vessel,  created  dur- 
ing her  voyage,  by  a  loan  of  money  or  mate- 
rials necessary  to  repai*  or  enable  her  to 
prosecute  a  voyage,  shall  not,  however,  lose 
its  priority,  or  be  in  any  way  affected  by  the 
provisions  of  this  section."  Rev.  St  {  4192 
(U.  S.  Comp.  St  1901,  p.  2837).  The  Bank- 
ruptcy Act  contains  the  following  sections: 
"Sec.  60.  A  person  shall  be  deemed  to  have 
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given  a  preference  if,  being  insolyent,  he  has, 
wittiiu  four  montlis  before  tlie  filing  of  the 
petition,  or  after  the  filing  of  tlie  petition  and 
before  the  adjudication,  procured  or  sufTered 
a  judgment  to  be  entered  against  himself  in 
favor  of  any  x)erson,  or  made  a  transfer  of 
any  of  bis  property,  and  tbe  effect  of  the  en- 
forcement of  such  judgment  or  transfer  will 
ibe  to  enaUe  any  <me  of  Us  creditors  to  ob- 
tain a  greater  percentage  of  his  debt  than 
any  other  of  such  creditors  of  the  same  class. 
Where  the  preference  consists  in  a  transfer, 
such  period  of  four  months  shall  not  expire 
until  four  months  after  the  date  of  the  re- 
cording or  registering  of  the  transfer,  if  by 
law  such  recording  or  registering  is  requir- 
ed." Hemington  on  Bankruptcy,  p.  1780. 
"Sec.  67.  (a)  Claims  which  for  want  of  rec- 
ord or  for  other  reasons  would  not  have  been 
valid  liens  as  against  the  claims  of  the  cred- 
itors of  the  bankrupt  shall  not  be  liens 
against  his  estate,  (b)  Whenever  a  creditor 
is  prevented  from  enforcing  his  rights  as 
against  a  Ueu  created,  or  attempted  to  be 
created,  by  his  debtor,  who  afterwards  be- 
comes a  bankrupt,  the  trustee  of  the  estate 
of  such  bankrupt  shall  be  subrogated  to  and 
may  enforce  such  rights  of  such  creditor  for 
the  benefit  of  the  estate."  Remington  on 
Bankruptcy,  p.  1783.  From  an  examination 
of  the  dates  above  given  it  will  be  observed 
that  the  bill  of  sale,  which  is  thought  to  have 
created  a  voidahle  preference  in  favor  of  the 
appellant  bank  over  other  creditors  of  the 
bankrupt,  was  executed  on  July  9,  1909,  and 
recorded  with  the  collector  of  customs  where 
the  vesse)  was  enrolled  on  October  27,  1909, 
that  the  vendor  In  the  bill  of  sale  was  ad- 
judged a  bankrupt  on  January  19,  1910,  and 
that  four  months  did  not  elapse  between  the 
date  of  recording  the  transfer  and  the  ad- 
judication of  bankruptcy. 

[1]  It  is  the  contention  of  the  appellant 
that  the  instrument  under  which  it  claims  is 
not  such  an  instrument  as  the  bankruptcy 
act  requires  to  be  recorded ;  and,  since  it  was 
executed  more  than  four  months  prior  to  the 
filing  of  the  petition  in  bankruptcy,  it  was 
not  avoided  by  that  proceeding.  In  support 
of  its  contention  the  appellant  suggests  two 
principal  reasons:  The  first  is  that  the  sec- 
tion from  the  Bevlsed  Statutes  above  quoted 
does  not  require  an  instrument  to  be  record- 
ed in  order  to  be  valid  against  general  cred- 
itors of  the  vendor  named  in  the  Instrument, 
but  requires  recording  only  as  against  cred- 
itors who  have  acquired  some  form  of  Ueu 
upon  the  property  without  notice  of  the  lien 
created  by  the  unrecorded  instrument;  and 
the  conclusion  is  drawn  therefrom  that  since 
the  creditors  represented  by  the  trustee  in 
bankruptcy  in  the  present  case  are  general 
creditors  of  the  bankrupt,  having  no  specific 
lien  upon  the  property  included  within  its 
hill  of  sale,  they  are  not  protected  by  the 
section  of  the  bankruptcy  act  which  avoids  a 
transfer  of  property  not  recorded  within  four 


months  prior  to  the  institution  of  bankruptcy 
proceedings  against  the  vendor  therein. 

A  number  of  cases  are  cited  supporting  this 
construction  of  the  recording  act,  among 
which  are  Hill  et  al.  T.  Golden  Gate,  12 
Fed.  Cas.  168,  White's  Bank  v.  Smith,  7 
Wall.  646,  19  L.  Ed.  211,  Aldrlch  v.  JEtaa. 
Co.,  8  Wall.  492,  19  L.  Ed.  473,  and  The  J. 
E.  Rumbell,  148  U.  S.  2,  13  Sup.  Ct.  498,  37 
Ix  Ed.  345,  bat  a  careful  perusal  of  them 
has  not  convinced  us  they  are  in  point  upon 
the  question  here  suggested.  Certainly  they 
do  not  determine  the  question  directly,  and 
the  analogy  is  not  su;fficiently  close  to  en- 
able us  to  say  that  a  contrary  conclusion  is 
not  permissible.  Treating  the  question  as 
one  of  first  impression,  we  cannot  adopt  the 
construction  contended  for  as  a  correct  con- 
struction of  the  statute.  It  will  be  observed 
that  the  statute  is  somewhat  broad  In  its 
terms.  The  language  of  the  act  in  so  far  as 
it  is  applicable  to  the  present  case  is  that 
no  bill  of  sale  or  mortgage  shall  be  valid 
against  any  person  other  than  the  grantor 
or  persons  having  actual  notice  thereof,  un- 
less recorded  in  the  office  of  the  collector  of 
customs  where  the  vessel  is  enrolled.  The 
term  "any  person"  does  not  mean  of  course  a 
stranger  to  the  transfer,  or  an  individual 
who  has  no  interest  at  all  in  the  property  of 
vendor.  These  are  not  affected  by  the  dis- 
position made  of  the  vendor's  property.  But 
we  think  it  broad  enough  to  Include  the 
general  creditors  of  the  vendor,  and  especial- 
ly those  who,  like  certain  of  the  creditors  of 
the  vendor  in  the  present  instance,  have  sub- 
sequent to  the  execution  of  the  bill  of  sale, 
but  prior  to  its  recording  and  in  ignorance 
thereof,  advanced  large  sums  to  the  vendor 
on  the  faith  of  Its  representations  that  the 
title  to  the  property  was  unchanged  and  clear 
of  incumbrances. 

[2]  One  of  the  purposes  of  the  recording 
acts  is  the  avoidance  of  secret  liens  and  the 
consequent  frauds  attendant  upon  them.  To 
that  end,  such  statutes  are  regarded  as  re- 
medial, and  are  to  he  liberally  construed  so 
as  to  attain  the  object  intended.  So  with  the 
statute  in  question  here,  since  its  language  is 
broad  enough  to  permit  of  it,  the  court  will 
give  it  that  construction  which  will  prevent  a 
vendor  or  mortgagor  from  pledging  his  prop- 
erty to  secure  one  obligation,  and  then  using 
it  as  an  unincumbered  asset  to  incur  others. 
So  construing  it,  we  hold  that  an  unrecorded 
bill  of  sale  is  invalid  as  against  a  creditor  of 
the  vendor  who  seeks  to  sequester  the  prop- 
erty to  the  satisfaction  of  the  obligations  due 
him. 

[3]  But  it  is  said  that  the  creditors  here 
are  not  seeking  to  sequester  the  property  to 
the  satisfaction  of  their  debts;  that  the  ti- 
tle to  the  property  is  in  the  trustee  in  Imuk- 
ruptcy,  who  took  it  from  the  bankrupt,  the 
vendor  in  the  bill  of  sale ;  that  the  trustee's 
title  is  no  better  than  the  bankrupt's,  and 
since  It  could  not  avoid  the  conveyance  the 
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trustee  cannot  But  the  trustee  not  only 
holds  the  legal  title  to  'the  bankrupt's  estate, 
but  he  represents  the  creditors  of  the  bank- 
rupt also.  Such  lights  as  they  possessed 
against  the  claimants  and  holders  ^f  the 
bankrupt's  estate  pe  possess^,  and  h«^  can 
avoid  any  transfer  or  conveyance  of  the  prop- 
erty whicti  they  could  have  avoided.  In 
other  words,  the  bankruptcy  procieedlngs  are 
In  themselves  In  effect  an  attachment  and 
sequestration  ,of  .  the  property  of  the  bank- 
rupt for  the  benefit  of  his  creditors,  and  the 
trustee  thereof  has  plenary  power  to  take 
all  such  steps  as  9.re  necessary  to  subject  th6 
bankrupt's  property  to  the  satisfaction  of  his 
obligations.  Section  67c,  Bahkr.  Act;  Muel- 
ler v.  Nugent,  184  U.  S.  1,  22  Sup.  Ct  269, 
46  I*  Ed.  405;  Bank  v.  Sherman,  101  tJ.  S. 
403,  25  I*  Ed.  866;  Bryan  v.  Bernhelmer, 
181  U.  S.  188,  21  Sup.  Ct  557,  45  L.  Ed.  814 ; 
In  re  Pekin  Plow  Co.,  112  Fed.  308,  50  C.  C. 
A.  257;   In  re  Thorp  (D.  O.)  130  Fed,  371. 

[4]  The  second  reason  given  In  support  of 
the  contention  Is  that  since  the  bill  of  sale 
is  valid  between  the  parties  and  as  to  per- 
sons having  actual  notice  thereof  without 
recording,  It  is  not  such  an  Instrument  as  the 
bankruptcy  act  requires  to  be  recorded.  In 
other  words,  it  Is  contended  that  no  In- 
strument is  required  to  be  recorded  by  the 
bankruptcy  act  in  order  to  be  valid,  unless 
such  instrument  Is  Invfilid  without  recording 
as  against  all  persons.  We  cannot  accept 
this  construction  of  the  statute.  It  will  be 
remembered  that  section  60  of  the  bankrupt- 
cy act  as  originally  enacted  did  not  contain 
the  last  sentence  now  in  the  section  above 
quoted.  This  was  added  by  the  amendment 
of  1903  (Act  Feb.  5,  1903,  c.  487,  §  13,  32  Stat. 
799  [U.  S.  Comp.  St  Supp.  1911,  p.  1500]), 
and  had  as  its  purpose  the  prevention  of 
giving  secret  preferences  made  possible  un- 
der the  law  as  it  was  originally  enacted  by 
withholding  from  record  Instruments  creat- 
ing liens.  It  is  plain  that,  if  the  appellant's 
construction  of  the  statute  is  adopted,  the 
amendment  is  rendered  nugatory,  as  no  stat- 
ute of  the  United  States  or  of  any  state,  in 
so  far  as  we  are  aware,  requires  Instruments 
conveying  or.  creating  liens  upon  property  to 
be  recorded  in  order  to  be  valid  as  against 
all  persons.  Usually,  and  universally  in  so 
far  as  our  examination  goes,  they  are  valid 
l)etween  the  parties  and  some  cla.sses  of  per- 
sons having  actual  notice  without  record- 
ing. These  facts  were  known  at  the  time  the 
amendment  was  enacted,  and  li  will  hardly 
do  to  say  that  It  was  the  purpose  of  Conj^esa 
to  do  an  idle  thing.  There  is  no  necessity 
that  requires  the  construction  contended  for. 
The  act  can  be  held  operative  as  to  those  per- 
sons whom  the. recording  statutes  favor  with- 
out doing  violence  to  an^  of  its  terms;  and, 
since  creditors  are  perkohs  against  whom 
unrecorded  transfers  and  mortgages  are  void 
unless .  recorded  under  the  section  of  the  'R6- 
vlsed  Statutes  abdve  quoted,  we  hold  in  ap- 


plying'the  principle  to  the  case  before  us 
that  the  failure  of  the  appellant  to  record 
its  lien  mote  than  four  months  prior  to  the 
filing  of  the  petition  In  bahkrnptcy  against 
its  vendor  destroyed  the  preference  given 
thereby,  and  subjected  the  property  to  dis- 
tribution among  the  cireditors  of  the  bank- 
rupt's estate. 

Our  attention  has  been  called  to  no  adju- 
dicated case  where  the  bankruptcy  act  lias 
been  constrdcd  tclth  reference  to  the  fteder- 
al  recording-  act  above  quoted.  It  has  been 
construed^  Tiowerer,  by  the  United  States 
Circuit  Courts  and  Circuit  Courts  of  Appeal, 
in  numerous  cases  with  reference  to  the 
recording  acts  of  the-  various  states.  The 
diligence  of  counsel  lias  demonstrated  tliat 
these  decisions  have  not  been  entirely-  uni- 
form, but  we  think  the  trend  of  authority  Is 
to  support  the  conclusion  we  have  reached. 
Iioeser  v.  Savings  Deposit  Bank  &  Trust  Co., 
148  Fed.  975,  T8  C.  C.  A.  597,  18  L.  R.  A- 
(N.  S.)  1233;  Mattley  v.  Glesler,  187  Fed. 
970,  110  C.  C.  A.  90;  tn  rfe  Beckbaus,  177 
Fed.  141,  100  C.  C.  A.  561 ;  First  National 
Bank  v.  Connett  142  Fed.  33,  73  O.  C.  A. 
'219,  5  L.  R.  A.  (N.  S.)  148 ;  GngHsh  t.  Robs 
(D.  C.)  140  Fed.  630;  In  re  Pekln  Plow  Co., 
112  Fed.  308,  50  C.  C.  A.  257;  In  re 
Montague  (D.  C.)  US  Fed.  428. 
'  [6]  We  think  the  transfer  void  for  anotii- 
er  reason.  It  will  be  remembered  that  the 
Gawley  Foundry  flb  Machine  Wot-ks  is  a  do- 
mestic corporation,  and  was  wholly  insolvent 
at  the  time  It  made  and  delivered  the  bill  of 
sale  in  question  to  the  appellant  bank.  In 
this  state  It  is  the  rule  that  a  domestic  cor- 
poration cannot  after  Insolvency  prefer  its 
creditors;  but,  on  the  contrary,  its  prop- 
erty Is  from  thenceforth  regarded  as  a  trust 
ftmd  for  the  benefit  of  all  Its  creditors,  and 
any  transfers  or  mortgages  thereof  after  in- 
solvency, which  have  the  effect  of  preferring 
one  creditor  over  another,  are  void.  Thomp- 
son V.  Huron  Lumber  Co.,  4  Wash.  600,  30 
Pac.  741,  31  Pac.  25;  Conover  v.  Hull,  10 
Wash.  675,  39  Pac.  166,  45  Am.  St  Rep.  810; 
Allen  V.  Stallcup,  13  Wash.  631,  43  Paa  884 : 
Compton'v.  Schvvabacher  Bros.  &  Co.,  15 
Wash.  312,  46  Pac.  338;  Blddle  Pur.  Co.  v. 
Pt.  Townsend  Steel,  etc.,  Co.,  16  Wash.  692, 
48  Pac.  407 ;  State  ex  rel.  Strohl  v.  Superior 
Court,  20  Wash.  551,  56  Pac.  36,  46  I*  R.  A- 
177 ;  Tacoma  Ledger  Co.  ▼.  Western  Home, 
etc.,  Assoc,  37  Wash.  471,  79  Pac.  992 ;  Cars- 
tens  &  Earles  v,  Hbflns,  44  Wash.  456,  87 
Pac.  631 ;  Nixon  t.  Hendy  Machine  Works,  51 
Wash.  419,  99  Pac.  11.  ' 

[6]  By  section  67  of  the  bankruptcy  act  It 
is  pi'ovlded  that  claims  which  for  want  of 
record  oi:  "for  other  reasons"  would  not  have 
been'  valid  liens  as  against  the  claims  of 
creditors  of  the  bankrupt  shall  not  be  liens 
against  hla  estate.  It  Is  plain,  therefore, 
that  under  the  laws  of  this  state,  as  they  are 
administered  by  our  courts,  this  transfer 
would  have  been  *roId,- although   recorded 
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witbin  tbe  statutdry  period.  AgBin,  oar 
recoidlng  acts  make  void  any  transfer  of  per- 
sonal property  as  against  eodstlng  creditors, 
where  tlie  property  is  left  Ln  the  possession 
of  the  vendor,  unless  tbe  transfer  be  record- 
ed within  ten  days  after  Its  execution.  Rem. 
A  BaL  Code,  |  5201.  So  a  mortgage  of  per- 
sonal property  is  void  as  against  creditors  of 
the  mortgagor  or  subsequent  purchasers  of 
the  property  unless  recorded  In  tbe  manner 
required  by  law.  Id.  I  3660.  This  rule  of 
law  and  these  statutes,  it  seem  to  us,  afTord 
"other  reasons"  for  declaring  tbe  lien  of  tbe 
appellant  invalid  within  the  meaning  of  the 
bankruptcy  act,  even  though  we  were  to  con- 
clude that  the  transfer  was  valid  under  the 
recording  acta. 

The  appellant  complains  that  the  court  er- 
red in  falling  to  allow  it  its  costs  expended 
In  foreclosing  its  lien,  and  in  allowing  a  re- 
covery for  tbe  value  of  tbe  vessel  in  excess 
of  the  price  for  which  it  sold  at  public  sale 
under  tbe  foreclosure  proceedings.  But  we 
find  no  error  in  either  of  the  rulings. 

The  judgment  Is  afiOrmed. 

CROW,  C.  J.,  and  MAIN,  MOBRIS,  and 
CHAOWICK,  JJ.,  concur. 


(7t  Wwb.  87!) 

liAY  V.  BOUTON  et  al 
(Supreme  Court  of  Washington.    May  6,  1913.) 

1.  cortbaots    (i    153*)  —  constbuiho    to 
Avoid  Irvauditt. 

Where  a  contract  is  fairlj  open  to  two 
constructions,  one  lawful  and  the  other  unlaw- 
ful, the  lawful  one  will  be  adopted. 

[JBM.  Note.— For  other   cases,  see  Contracts, 
Cent  Dig.  S  734 ;   Dec  Dig.  I  153.*] 

2.  UsuET    (I    41*)—  UsDBions   Contracts  — 
Contracts  Involving  Continoenct. 

Plaintiff  having  a  contract  for  tbe  pur- 
chase of  a  tract  of  land  platted  into  lots  bor- 
rowed $2,000  from  defendants,  assigning  the 
contracts  as  security,  and  agreed  that  defend- 
ants should  have  charge  of  the  sale  of  lots, 
that,  if  they  should  pay  the  vendor  the  amount 
to  which  he  was  entitled,  they  might  sell  lots 
at  not  less  than  SlOO  a  lot,  flOO  on  each  sale 
to  be  applied  on  tne  loan,  and  tbe  balance  to  be 
retained  by  defendants  as  interest  on  the  loan 
and  compensation  for  their  services,  and  that 
the  balance  due  defendants  on  June  24th  on  ac- 
count of  tbe  loan,  the  amount  paid  tbe  veador, 
or  taxes  or  liens  should  be  paid  as  defendants 
might  elect  in  cash  or  lots  at  the  agreed  price 
of  $50  a  lot  Subsequent  to  June  24tb  defend- 
ants advanced  $2,098  additional,  received  a  con- 
veyance of  ten  lots,  and  a  new  contract  was 
made  reciting  that  plaintiff  was  indebted  to  de- 
fendants in  the  sum  of  $6,098,  for  which  he 
was  to  give  notes  which  should  be  a  first  lien 
on  all  unsold  property.  In  a  suit  for  relief  the 
only  evidence  as  to  the  value  of  the  lots  was 
that  at  tbe  time  tbe  second  contract  was  made 
they  were  selling  on  the  installment  plan  for 
$250  each.  Heli,  that  tbe  contracts  by  which 
defendants  bv  advancing  $4,098  received  10  lots 
worth  $2,500  and  plaintiff's  notes  for  $6,098 
were  obvious  evasions  of  the  statute  against 
nsoiT  (Rem.  tc  Bal.  Code.  {  6251),  esperially  as 
tbe  nrst  contract  showed  on  its  face  that  de- 
fendants regarded  the  lots  as  worth  at  least 
$100,  since,  while  a  contingency  as  to  the  pay- 


ment of  full  legal  interest  may  Justify  the  in- 
terest so  contingently  payable  in  exceeding  the 
legal  rate,  the  contingency  must  be  more  than 
a  nominal  at  colorable  one. 

rSd.  Note. — For  other  cases,  see  Usury,  Cent 
Di^.  H  94,  95;    Dec  Dig.  |  4l.»] 

3.  UsDBY   (1143*)  — AfPUOAnon  oir   Pat- 

HENT8  or  usnar. 

Under  Rem.  &  Bal.  Code,  |  6255,  authoris- 
ing a  recovery  on  nsurious  contracts  where  in- 
terest has  been  paid  for  the  principal  less  twice 
the  amount  of  the  interest  paid,  there  was 
nothing  due  defendants,  the  lots  having  been 
taken  as  interest  and  their  value,  when  doubled, 
exceeding  the  amount  of  the  loan. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  i  434 ;    Dec  Dig.  f  143.*] 

Department  1.  Appeal  from  Superior 
Court,  Clarke  Chanty;  H.  XL  McKenny, 
Judge. 

Action  by  Marion  G.  Lay,  as  administra- 
trix of  John  M.  Lay,  deceased,  against  E.  P. 
Bouton  and  another.  Judgment  for  defend- 
ants, and  plaintur  appeals.  Reversed,  with 
directions. 

Miller,  Crass  ft  Wilkinson,  of  Vancouver, 
for  appellant  Back,  Hall  &  Drowley  and 
Jas.  P.  Stflijleton,  all  of  Vancouver,  tor  re- 
spondents. 

GOSE,  J.  This  is  a  bill  to  equity  for  an 
accounting  and  other  equitable  relief.  The 
plaintiff  John  M.  Lay  died  pending  the  ac- 
tion, and  Marion  G.  Lay,  as  administratrix 
of  bis  estate,  was  substituted  as  plaintiff. 
She  has  appealed  from  an  adverse  judgment 

The  litigation  arose  out  of  two  contracts 
made  between  John  M.  Lay  and  his  wife, 
Marlon  G.  Lay,  and  the  respondents.  Tbe 
first  contract  was  entered  into  on  the  8tb 
day  of  January,  1910.  It  recites  that  John 
M.  Lay  has  a  contract  with  one  Hoff  and  his 
wife  for  the  imrchase  of  certain  real  esitate 
situate  in  Clarke  county,  this  state,  bearing 
date  June  23,  1908;  that  the  property  bad 
been  platted  as  "Minnehaha  Park  addition"; 
that  he  also  had  a  contract  with  one  Knowles 
and  wife,  bearing  date  September  29,  1909, 
for  tbe  purchase  of  a  tract  of  real  estate 
known  as  Enollwood,  situate  to  the  same 
county;  that  Lay  desired  to  "borrow"  $2,- 
000  from  tbe  respondents,  the  "loan"  to  be 
secured  by  an  assignment  of  these  contracts 
to  them,  and  that  to  consideration  of  tbe 
agreement  and  tbe  sum  of  $2,000,  the  receipt 
of  which  was  acknowledged,  they  sold  and 
assigned  all  their  right,  title,  and  Interest 
to  the  two  contracts,  and  to  any  and  all  con- 
tracts for  the  sale  of  Iota  or  portions  of  tbe 
tracts  designated.  It  was  agreed  therein 
that  the  respondents  should  take  charge  of, 
and  direct  tiie  sale  of,  lots  In  Minnehaha 
Park  addition  subject  to  the  provisions  of 
the  Hoff  contract;  that,  if  tbe  Hoffs  bad 
been  paid  to  full,  "the  $14,000  which  they  aie 
to  receive"  before  June  23, 1910,  according  to 
tbe  terms  of  their  contract,  then  tbe  respond- 
ents might  sell  such  lots  as  bad  not  be3» 
sold  "at  snch  prices  as  they  may  fix,"  but 
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at  not  less  than  |100  a  lot,  the  first  $100 
paid  upon  each  lot  to  be  applied  in  payment 
of  the  loan  of  $2,000;  the  balance,  if  any, 
in  excess  of  that  sum  for  each  lot  sold  prior 
to  June  23,  1910,  to  be  retained  by  the  re- 
spondents as  interest  "on  said  loan  and  com- 
pensation for  their  services."  It  was  further 
stipulated  that  the  respondents  at  their  op- 
tion might  at  any  time  settle  in  full  with 
the  HofFs,  and  that  whatever  sum  was  paid 
in  the  settlement  should  "become  a  part  of 
the  consideration  for  this  agreement"  The 
contract  also  provided  that  the  respondents 
might  purchase  all  sale  contracts  at  a  dis- 
count of  10  per  cent  of  their  face  value,  the 
balance  to  be  applied  in  payment  of  their 
advances  to  the  Hoffs.  It  was  also  agreed 
that:  "The  balance  due  to  said  parties  of 
the  second  part  [the  respondents]  on  account 
of  this  agreement  either  on  account  of  the 
original  loan  of  $2,000,  on  account  of  the 
amount  paid  to  said  Hoffs,  or  on  account 
of  any  payments  of  taxes  or  liena  of  any 
nature  against  said  'Minnehaha  Park  addi- 
tion,' or  said  'KnoUwood,'  which  shall  not 
have  been  paid  to  said  parties  of  the  second 
part  in  accordance  with  the  provisions  here- 
inbefore contained,  shall  be  paid  on  June 
24th,  1910,  to  said  parties  of  the  second  part 
as  they  may  elect  either  In  cash  or  in  lots  to 
be  by  them  selected  from  the  'Minnehaha 
Park  addition'  at  the  agreed  price  of  $50.00 
per  lot,"  except  certain  enumerated  lots  the 
prices  of  which  were  fixed  at  $15  each.  The 
contract  concludes  with  the  stipulation  that 
if  the  lots  in  Mtanehaba  Park  addition  re- 
maining unsold  on  the  24th  day  of  June, 
1910,  were  not  sufficient  to  repay  the  respond- 
ents at  the  prices  agreed  upon,  then  they 
should  retain  all  the  right  title,  and  inter- 
est of  the  Lays  in  KnoUwood  and  to  ali  con- 
tracts for  the  sale  of  lots  therein.  On  July 
20,  1910,  they  made  a  second  contract,  recit- 
ing that  the  respondents  had  upon  that  day 
taken  title  to  certain  lots  in  Minnehaha  Park 
addition  to  the  city  of  Vanaouver ;  that  there 
was  due  the  respondents,  for  "money  advanc- 
ed and  services  rendered  an  amount  mutu- 
ally agreed  to  be  $6,098.70" ;  that  they  should 
accept  two  notes  of  John  M.  Lay  in  equal 
amounts  due  one  year  from  date  with  inter- 
est at  the  rate  of  8  per  cent  per  annum  aft- 
er six  months  from  that  date;  that  Lay 
should  sell  the  property,  provided  that  no  lot 
should  be  sold  for  less  than  $200;  that  all 
money  derived  from  sales  should  be  applied 
in  payment  of  the  notes  until  they  were  liq- 
uidated, less  5  per  cent  to  be  allowed  to  Lay 
as  a  commission;  that  if  the  notes  had  not 
been  paid  at  maturity,  the  respondents  might 
sell  any  of  the  remaining  lots  for  "their  rea- 
sonable cash  value" ;  that  the  notes  should 
be  a  first  lien  on  all  unsold  property  and  all 
contracts  for  sale  of  property  in  both  ad- 
ditions. This  contract  further  provided  that 
the  respondents  "during  the  life  of  the  trus- 
teeship" should,  after  they  had  been  paid, 
pay  certain  enumerated  claims  out  of  any 


moneys  coming  Into  their  bands  from  sales 
of  property. 

It  will  be  observed  that  the  first  contract 
provides  for  two  contingencies,  and  gives  the 
respondents  two  option  privileges.  The  first 
is  that  If  the  Hoffs  have  been  paid  prior  to 
June  23,  1910,  the  resiKindents  may  up  to 
that  date  sell  lots  at  a  price  fixed  by  them, 
but  not  less  than  $100  each,  and  have  the 
excess,  if  any,  as  interest  on  the  $2,000  loan. 
The  second  is  that  the  balance  due  tlie  re- 
spondents on  June  24,  1910,  both  upon  the 
original  loan  and  on  account  of  money  paid 
to  the  Hoffs  and  for  taxes  and  liens  upon 
both  tracts,  shall  l>e  paid  on  that  date  "ei- 
ther in  cash  or  in  lots  to  l>e  by  them  select- 
ed from  the  Minnehaha  Park  addition  at  the 
agreed  price  of  $50  per  lot"  except  certain 
enumerated  lots  which  they  liad  the  option  to 
take  at  $15  each.  At  the  time  the  first  con- 
tract was  made,  the  respondents  loaned  Lay 
$2,000,  and  took  his  nonlnterest-bearing  note 
therefor.  On  the  23d  day  of  June,  1910,  tber 
advanced  $2,098,  the  amoiut  required  to  paj 
the  Hoffs  the  balance  due  upon  their  con- 
tract There  were  no  other  advancements 
for  the  Lays.  So  the  situation  on  the  20th 
day  of  July,  1910,  was  this:  The  respond- 
ents had  loaned  Lay  $2,000  at  the  time  the 
first  contract  was  made  and  $2,098  on  June 
23d  following,  making  in  the  aggregate  $4,- 
098.  On  the  date  last  mentioned  the  Lays 
conveyed  to  the  respondents  10  lots  of  the 
value  of  $250  each,  and  gave  them  two  notes 
aggregating  $6,098,  thus  making  a  bonus  of 
$2,500  in  property  and  $2,000  in  notes. 

[1,2]  The  appeal  presents  a  single  ques- 
tion; 1.  e.,  were  the  contracts  usurious?  The 
rule  adopted  by  the  courts  in  construing  con- 
tracts is  that  where  a  contract  Is  fairly 
open  to  two  constructions,  the  one  lawful  and 
the  other  unlawful,  the  former  will  be  adopt- 
ed. The  circumstance  conferring  the  right 
to  exercise  the  first  option  di^  not  arise. 
Hence  it  has  no  bearing  on  tb£  case  except 
as  it  may  tend  to  throw  light  upon  the  sec- 
ond option  clause.  It  is  obvious,  we  tlilnk, 
that,  when  the  first  contract  was  made,  the 
respondents  considered  the  lots  worth  more 
than  $100  each ;  for,  if  they  did  not  sell  for 
a  greater  price,  they  would  receive  no  com- 
pensation for  the  loan.  Measured  by  this 
valuation,  and  all  the  circumstances  indicate 
that  they  then  had  even  a  greater  value,  the 
privilege  of  selecting  lots  at  $50  each  in  lieu 
of  cash  was  an  obvious  evasion  of  the  usury 
statute.  Rem.  &  Bal.  Code,  {  6251,  provides 
that:  "No  person  shall  directly  or  indirect- 
ly take  or  receive  in  money,  goods  or  thing 
in  action,  or  in  any  other  way,  any  greater 
Interest  sum  or  value  for  the  loan  or  for- 
bearance of  any  money,  goods  or  other  thing 
in  action  than  twelve  per  centum  per  an- 
num." The  books  are  replete  with  cases 
where  artful  contrivances  have  been  resort- 
ed to  whereby  the  lender  is  to  receive  some 
advantage  or  thing  of  value  beyond  the  re- 
payment of  the  loan  with  lawful  interest. 
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These  eTasions  are  almost  Infinite  in  va- 
riety. The  courts,  however,  have  been  vigi- 
lant in  unmasking  the  transaction  and  find- 
ing its  real  purpose;  and  wherever,  when 
exposed  to  the  light  it  is  apparent  that  there 
has  been  a  shift  or  a  device  to  evade  the 
statute,  the  transaction  has  been  condemn- 
ed as  usurious.  "When  the  payment  of  full 
legal  interest  is  subject  to  a  contingency 
wholly  or  in  part  so  that  the  lender's  lawful 
profit  is  put  in  hazard,  the  interest  so  con- 
tingently payable  need  not  be  limited  to  the 
legal  rate,  providing  the  parties  are  con^ 
tractlng  in  good  faith  and  without  inten- 
tion to  avoid  the  usury  statutes;  and  the 
same  rule  governs  where  only  part  of  the 
legal  interest  is  in  hazard.  This  rule  finds 
its  most  frequent  application  In  respect  of 
loans  stipulating  for  the  payment  of  a  por- 
tion of  partnership  profits  in  lieu  of  inter- 
est" 38  Cyc.  952.  The  same  view  is  thus 
tersely  stated  in  White  Water  Valley  Canal 
Co.  V.  Vallette,  62  U.  S.  (21  How.)  414,  16  L. 
Ed.  154:  "Where  there  is  a  loan,  although 
the  profit  derived  to  the  lender  exceeds  the 
legal  rate,  yet,  if  that  profit  is  contingent  or 
uncertain,  the  contract,  if  bona  fide  and 
without  any  design  to  evade  the  statute,  is 
not  usurious."  The  contingency,  however, 
must  be  more  than  a  nominal  or  a  colorable 
one.  As  was  said  in  Missouri,  K.  &  T.  Trust 
Co.  T.  McLachlan,  59  Minn.  468,  61  N.  W. 
560:  "The  mere  fact  that  the  contract  has 
the  form  of  a  contingency  will  not  exempt 
It  from  the  scrutiny  of  the  court,  who  are 
bound  to  exercise  their  judgment  in  deter- 
mining whether  the  contingency  be  a  real 
one,  or  a  mere  shift  and  device  to  cover  usu- 
ry." Where  the  borrower,  in  order  to  obtain 
an  extension  of  time  in  which  to  pay  his 
debt,  was  required  to  buy  horses  from  the 
lender  at  prices  largely  in  excess  of  their 
value,  the  sale  was  treated  as  a  subterfuge 
to  compel  payment  of  an  unlawful  rate  of  in- 
terest Kommer  v.  Harrington,  83  Minn.  114, 
85  N.  W.  939.  So  where  the  lender  required 
the  borrower  to  take  out  insurance,  and  the 
compensation  exacted  exceeded  the  lawful 
rate  of  interest  plus  the  reasonable  cost  of 
the  insurance,  the  transaction  was  held  usu- 
rious. Missouri,  K.  k  T.  Trust  Co.  v.  Mc- 
Lachlan, supra;  Missouri,  K.  &  T.  Trust  Co. 
v.  Krumselg,  77  Fed.  32,  23  C.  C.  A.  1; 
Brower  v.  Life  Ins.  Co.  (C.  C.)  86  Fed.  748. 
So  where  there  has  been  an  exaction  in  ex- 
cess of  the  lawful  rate  of  interest  in  the 
form  of  a  commission  or  for  pretended  serv- 
ices, the  purpose  to  evade  the  statute  being 
patent,  the  contract  has  been  treated  as  usu- 
rious. Dayton  v.  Dearholt,  85  Wis.  151,  55 
N.  W.  147;  Prance  v.  Monro,  138  Iowa,  1, 
116  N.  W.  577,  19  L.  R.  A.  (N.  S.)  391 ;  Hor- 
kan  T.  Nesbitt,  58  Minn.  487,  60  N.  W.  132. 
The  same  view  has  been  taken  where  an 
excessive  and  certain  profit  has  been  agreed 
upon  in  lieu  of  interest  Riley  v.  Sears,  154 
N.  C.  609,  70  S.  E.  997. 
The  respondents  contend  in  effect  that  the 


first  contract  was  a  profit-sharing  one;  that 
the  value  of  the  property  was  uncertain;  that 
they  had  the  right  when  the  second  contract 
was  made  to  demand  the  conveyance  of  82 
lots  at  150  each;  and  that  they  took  a  bonus 
of  ten  lots  and  $2,000  in  lieu  of  this  privi- 
lege. The  respondent  Adams  admitted  upon 
the  witness  stand  that  at  the  time  the  second 
contract  was  made  lots  in  Minnehaha  Park 
addition  .were  selling  on  the  installment  plan 
at  $250  each,  but  he  said  that  he  did  not  put 
that  value  upon  them.  He  made  no  further 
statement  as  to  their  value  at  that  time. 
The  second  contract  was  less  ingenuous  than 
the  first  It  recites  that  the  $6,098  was  due 
"for  money  advanced  and  services  rendered." 
This  was  not  tru&  There  was  $4,098  then 
due.  and  no  services  of  any  appreciable  value 
had  been  rendered.  The  respondents,  among 
other  cases,  have  cited  Scrlpps  v.  Crawford, 
123  Mich.  173,  81  N.  W.  1098;  Duffy  v.  GU- 
more,  202  Pa.  444,  51  Atl.  1026;  Duval  v. 
Neal,  70  Miss.  288,  12  South.  145.  In  the 
Scrlpps  Case  it  was  held  that  an  agreement 
by  a  surviving  partner  to  pay  the  administra- 
tor of  the  estate  of  the  deceased  partner  the 
value  of  the  estate's  Interest  in  the  partner- 
ship property  as  shown  by  the  Inventory,  and 
one-half  the  net  profit  that  should  be  earned 
for  five  years,  for  the  one-half  interest  of 
the  deceased  in  the  partnership  property  and 
the  good  will  of  the  business,  was  not  usuri- 
ous, although  the  one-half  of  the  net  profits 
exceeded  the  lawful  rate  of  interest.  The 
agreement  stated  that  the  one-half  of  the 
net  earnings  was  "as  interest  on  said  loan 
and  compensation  for  the  good  will  of  the 
estate  in  the  business."  The  court  said  that 
there  was  nothing  to  show  that  either  party 
understood  that  an  unlawful  rate  of  inter- 
est was  contemplated.  In  the  DufTy  Case 
the  court  held  that,  where  partners  contrib- 
ute to  the  capital  of  the  firm  in  unequal 
parts,  an  agreement  between  them  that  in 
distributing  the  profits  at  the  end  of  each 
year  one  should  pay  to  the  other  "ten  per 
cent.  Interest  on  the  difference  in  their  cap- 
ital" was  not  usurious.  This  was  put  -upon 
the  ground  that  the  exaction  was  not  for  in- 
terest properly  so  called,  but  for  a  share  of 
the  profits.  In  Duval  v.  Neal,  70  Miss.  288, 
12  South.  145,  it  was  held  that,  where  an  ad- 
vancement is  made  to  promote  an  enterprise, 
the  consideration  being  a  half  interest  in  any 
net  profits  that  may  spring  from  the  venture, 
the  advancement  with  lawful  interest  to  be 
returned  If  the  requisite  funds  shall  ever 
arise  in  the  prosecution  of  the  enterprise,  the 
contract  was  not  usurious.  In  that  case 
both  the  principal  and  Interest  were  risked 
upon  the  success  of  the  venture. 

Whether  the  contracts  be  viewed  standing 
alone  or  as  supplemented  by  the  parol  evi- 
dence there  can  be  no  escape  from  the  con- 
viction that  they  were  not  bona  fide  and 
without  design  to  evade  the  statute,  but  the 
view  is  compelling  that  there  was  a  studied 
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attempt  to  etrcamvent  the  statute  and  to 
exact  from  the  borrower  a  contract  which  In 
all  reasonable  probability  would,  and  which 
as  a  matter  of  fact  did,  result  in  more  than 
100  per  cent  Interest. 

[3]  The  statute  (Rem.  &  BaL  Code,  % 
6265)  provides  that:  "If  interest  sliall  have 
been  paid,  Judgment  shall  be  for  the  princi- 
pal lees  twice  the  amount  of  the  interest 
paid,  and  less  the  amount  of  all  accrued  and 
unpaid  interest"  The  lots  of  the  value  of 
|2,500  were  taken  as  interest,  and  this,  when 
doubled  as  the  statute  commands,  pays  the 
amount  actually  due  the  respondents  on  the 
second  contract. 

The  judgment  is  reversed,  with  directions 
to  take  an  accounting  between  the  parties 
after  giving  this  credit,  determine  the  status 
of  the  trusteeship  respecting  the  enumerated 
claims,  and  to  otherwise  proceed  in  harmony 
with  the  principles  of  equity. 

CBOW,  C.  J.,  and  MOUNT,  PARKER,  and 
CHADWICK,  JJ.,  concur. 


HAI/LIDIB  MACHINERY  CO.  v.  WHIDBEY 
ISLAND  SAND  &  GRAVEL  CO.  et  al. 

(Supreme  Court  of  Washington.    May  6,  1913.) 

1.  Replevin    (S    120*) — Judgment— Delivery 
OF  Property  in  Depreciated  Condition. 

Under  Rem.  &  Bal.  Code.  {  711,  authoria- 
ing  a  defendant  in  claim  and  delivery  to  re- 
claim the  property  by  executing  a  redelivery 
bond  conditioned  for  delivery  to  plaintiff  if  such 
delivery  be  adjudged,  and  for  the  payment  of 
such  sum  aa  may  for  any  cause  be  recovered 
against  the  defendant,  and  section  434  provid- 
ing that  in  actions  to  recover  the  possession  of 
personal  property  judgment  for  the  plaintiff  may 
be  for  the  possession  or  value  thereof  in  case  a 
delivery  cannot  be  had,  plaintiff  is  not  required 
to  accept  the  property  when  tendered  in  a  con- 
dition substantially  depreciated  from  its  condi- 
tion when  reclaimed  under  the  redelivery  bond 
and  to  sue  for  the  depreciation,  but  may  reject 
the  property  and  sue  on  the  bond  for  its  full 
value  as  fixed  by  the  judgment. 

[Ed.    Note.— For   other   cases,    see    Replevin, 
Cent  Dig.  §  479;   Dec.  Dig.  §  120.*] 

2.  Replevin    (|    107*)— Alternative    Judg- 
ment—STAitrTOBY  Provisions. 

While  Rem.  &  Bah  Code,  $  434,  providing 
that,  in  actions  to  recover  the  possession  of  per- 
sonal property,  judgment  for  plaintiff  may  be 
for  the  possession  or  the  value  thereof  in  case  a 
delivery  cannot  be  had.  is  not  mandatory  in 
terms  as  to  rendering  a  judgment  in  the  alterna- 
tive, either  party  has  a  right  to  insist  on  such 
judgment  being  rendered. 

[Ed.    Note. — For   other   cases,    see   Replevin, 
Cent  Dig.  |$  424-428 ;    Dec.  r>ig.  §  107.*] 

3.  Pleading  (§  180*)— Reply— Depaktubb. 

Where  the  complaint  in  an  action  on  a 
bond  in  claim  and  delivery  alleged  the  failure  to 
return  the  property  or  otherwise  satisfy  the 
judgment,  and  the  answer  alleged  an  offer  to 
return  the  property,  a  reply  admitting  the  offer 
to  return,  and  alleging  facts  showing  a  deprecia- 
tion in  its  condition  justifying  a  refusal  to  ac- 
cept the  offer,  did  not  depart  from  the  complaint, 
since  it  did  not  set  up  any  new  cause  of  action, 
especially  where  no  objection  .to  the  reply  was 


made  until  the  trial  five  montlm  after  the  serv- 
ice and  filing  of  the  reply. 

[EM.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §{  358-^84;   Dee.  Dig.  %  180.*J 

Dei)artment  1.  Appeal  from  Superior 
Court,  Wliatcom  County;  Ed.  E.  Hardin, 
Judge. 

Action  by  the  Hallidie  Machinery  Com- 
pany against  the  Wiildbey  Island  Sand  & 
Gravel  Company  and  another.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

See,  also,  62  Wash.  604,  114  Pac.  457. 

Craven  &  Greene,  of  Bellingham,  for  ajv 
pellants.  Hughes,  McMicken,  Dovell  &  Ram- 
sey and  Otto  B.  Rupp,  all  of  Seattle,  for  re- 
spondent 

PARKER,  J.  The  plahitiff,  Hallidie  Ma- 
chinery Company,  seeks  recovery  from  the 
defendants,  Whidbey  Island  Sand  ■&  Gravel 
Company,  as  principal,  and  United  States 
Fidelity  &  Guaranty  Company,  as  surety, 
upon  a  redelivery  bond  executed  by  them  in 
an  action  prosecuted  by  the  machinery  com- 
pany against  the  sand  and  gravel  company 
under  the  claim  and  delivery  statutes.  The 
plaintiff  rests  its  right  to  recover  upon  the 
alleged  failure  of  the  sand  and  gravel  com- 
pany to  return  the  property  to  the  plalntifF 
in  compliance  with  the  conditions  of  the 
redelivery  bond  and  the  judgment  rendered 
in  that  action  In  its  favor.  A  trial  before 
the  court  and  a  jury  resulted  In  a  judg- 
ment and  verdict  in  favor  of  the  plaintiff 
in  the  sum  of  |2,296.30  damages,  from  which 
the  defendants  have  appealed. 

Prior  to  February  19,  1909,  respondent 
commenced  an  action  in  the  superior  court 
for  Whatcom  county  against  appellant  sand 
and  gravel  company  to  recover  posses.slon  of 
certain  machinery,  and  caused  the  seizure 
thereof  by  the  sheriff  upon  the  execution  of 
the  usual  bond  and  afildavit  required  by  the 
claim  and  delivery  statute  (ReuL  &  Bal.  Code, 
§§  708  and  709).  On  that  day  appellant  sand 
and  gravel  company,  as  principal,  and  the 
guaranty  company,  as  surety,  executed  in 
that  action  the  redelivery  bond  here  sued 
upon,  conditioned  as  required  by  Rem.  <&  Bal. 
Code,  i  711,  and  thereby  secured  the  return 
of  the  property  to  appellant  sand  and  gravel 
company.  That  action  proceeded  to  trial  be- 
fore the  court  without  a  jury,  resulting  in 
judgment  in  usual  form  in  the  alternative  la 
favor  of  the  respondent  awarding  to  It  the 
property,  and,  if  delivery  thereof  could  not 
be  had,  that  respondent  recover  of  appellant 
sand  and  gravel  company  the  value  of  th» 
property,  which  was  determined  and  fixed  by 
the  court  in  that  judgment  Upon  appeal 
from  that  judgment,  it  was  affirmed  by  this 
court;  our  decision  being  reported  In  62 
Wash.  604,  114  Pac.  457,  where  a  more  de- 
tailed history  of  the  case  may  be  found.  On 
June  7,  1911,  which  was  very  soon  after  the 
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liling  of  the  remittitur  from  our  decision  in 
tile  superior  court,  appellant  tendered  to  re- 
tspciudent  the  machinery,  claiming  such  ten- 
der to  be  In  compliance  with  the  redelivery 
bond  executed  by  it  in  the  claim  and  de- 
livery action.  Respondent  refused  to  accept 
that  tender,  and  seeks  to  Justify  its  refusal 
upon  the  ground  that  the  machinery  was  at 
the  time  of  the  tender  not  in  substantially 
the  same  condition  in  which  it  was  when 
redelivered  to  the  appellant  sand  and  gravel 
company  under  the  redelivery  bond,  but  was 
at  the  time  of  the  tender  in  a  greatly  depre- 
dated condition  and  practically  worthless, 
by  reason  of  its  use  by  appellant  sand  and 
gravel  company  and  its  exposure  to  the  ele- 
ments during  the  period  from  its  redelivery 
to  appellant  sand  and  gravel  company  on 
February  11,  1909,  until  its  tender  to  re- 
spondent on  June  7,  1911.  On  July  12,  1911, 
this  action  was  commenced  against  appel- 
lants upon  the  redelivery  bond  seeking  re- 
covery of  damages  measured  by  the  value  of 
the  property  as  fixed  by  the  court  in  the 
Judgment  in  the  claim  and  delivery  action. 

It  Is  contended  by  counsel  for  appellants 
that  the  evidence  introduced  was  not  suiB- 
dent  to  warrant  the  Jury  in  concluding,  aa  it 
manifestly  did,  that  the  machinery  was  not 
In  substantially  as  good  condition  at  the  time 
of  the  tender  as  when  it  was  reclaimed  by 
appellant  sand  and  gravel  company  under 
the  redelivery  bond.  We  think  it  sufficient 
to  say,  In  answer  to  this  contention,  that  we 
find  ample  evidence,  if  believed  by  the  jury,  to 
warrant  them  in  concluding  that  the  machin- 
ery was  in  fact  very  much  depreciated  in  val- 
ue, and  not  nearly  in  such  good  condition  as 
It  was  when  appellant  sand  and  gravel  com- 
pany reclaimed  it  under  the  redelivery  bond. 
There  was  a  period  of  some  27  months  elaps- 
ed from  the  date  of  reclaiming  the  property 
under  the  redelivery  bond  until  return  there- 
of was  offered  to  l>e  made,  during  which  peri- 
od the  madtinery  was  used  to  a  large  extent 
by  appellant  sand  and  gravel  company  in  its 
plant,  and  during  which  period  it  was  also 
to  a  considerable  extent  exposed  to  the  ele- 
ments causing  depreciation  by  rust  and  the 
usual  results  of  such  exposure.  There  was 
also  competent  testimony  tending  to  show 
that  portions  of  the  machinery  were  very 
much  worn  and  that  ail  of  it  was  in  some 
degree  worn.  We  condude  that  we  cannot 
disturb  the  Judgment  because  of  want  of  evi- 
dence to  support  the  Jury's  conclusion  upon 
this  question. 

[I]  Counsel  for  appellants  contend  that  re- 
spondent was  bound  to  accept  return  of  the 
property  when  tendered,  even  though  it  may 
not  liave  been  in  substantially  as  good  condi- 
tion as  when  it  was  reclaimed  by  appellant 
sand  and  gravel  company  under  the  redeliv- 
ery bond,  and  that  respondent's  only  remedy 
was  an  action  for  damages  measured  by  the 
difference,  if  any,  between  the  value  of  the 
Itropeity  when  reclaimed  by  appellant  sand 


and  gravel  company  and  when  tendered  to 
respondent.  The  trial  court  gave  to  the 
Jury,  among  other  instructions,  the  followii^: 

"If  you  find  from  the  evidence  that  the 
property  when  tendered  by  the  defendant 
Whidbey  Island  Sand  &  Gravel  Company, 
on  or  about  June  6,  1911,  was  substantially 
in  the  same  condition  that  it  was  when  pos- 
session of  the  same  passed  to  the  defendant 
Whidbey  Island  Sand  &  Gravel  Company  on 
or  about  Fetouary  19, 1909,  under  and  by  vir- 
tue of  the  redelivery  bond  mentioned,  ttien  it 
became  the  legal  duty  of  the  plaintiff  to  ac- 
cept the  property,  and  in  such  case  you 
should  find  for  the  defendant" 

"If  you  find  from  the  eTldence,  by  a  biir 
preponderance  thereof,  that  the  property 
when  so  tendered  was  so  worn  from  use  and 
the  operation  of  the  same  by  the  defendant 
after  the  execution  of  the  redelivery  bond, 
and  was  damaged  after  that  time  by  the  ac- 
tion of  the  rains,  winds,  and  salt  water,  or 
in  either  of  these  ways,  so  that  the  same  was 
not  in  substantially  the  same  condition  it 
was  when  received  by  the  defendant  Whid- 
bey Island  Sand  &  Gravel  Company  under 
the  bond,  then  and  in  such  case  you  are  in- 
structed thiat  the  plaintiff  was  under  no 
legal  obligation  to  receive  the  property,  and 
in  such  case  you  should  find  tor  the  plain- 
tiff." 

These  instructions  were  in  accordance  with 
the  theory  upon  which  counsel  for  respond- 
ent rested  its  right  to  refuse  the  tender  of 
the  property  and  recover  the  full  value  there- 
of as  determined  by  the  Judgment  in  the 
claim  and  delivery  case.  The  giving  of  these 
instructions  and  other  rulings  of  the  trial 
court  in  keeping  therewith  are  the  prindpal 
claimed  errors  rdied  upon  by  counsel  for  ap- 
pellants for  reversal.  The  obligation  rest- 
ing upon  the  party  holding  the  property,  aft- 
er giving  a  bond  for  its  delivery  to  the 
other  party,  is  stated  in  Shisn  on  Replevin,  i 
679,  as  follows:  "The  plaintiff  in  replevin, 
against  whom  a  Judgment  for  a  return  has 
been  entered,  is  bound,  to  restore  the  goods  to 
the  defendant  in  the  like  good  order  and 
condition  as  when  taken.  The  mere  restora- 
tion of  the  goods  in  a  damaged  condition  wlU 
not  be  in  compliance  with  the  conditions  of 
bis  bond.  This  may  be  required  by  express 
terms  of  the  statute^  but,  if  tlie  statute  does 
not  expressly  require  it,  it  does  so  by  impli- 
cation. After  a  Judgment  for  a  return  has 
been  entered  against  the  plaintiff,  he  can 
only  satisfy  it  by  a  return  of  the  identical 
property  which  was  taken  from  the  defend- 
ant under  the  wilt  The  defendant  is  not 
bound  to  accept  any  other."  Faij:  v.  Citizens' 
State  Bank,  69  Kan.  353,  76  Pac.  847,  105 
Am.  St.  Repi  108,  2  Ann.  Cas.  960;  Capital 
Lumber  Co.  v.  Learned,  36  Or.  544,  59  Pac. 
454,  78  Am.  St  Rep.  792;  Wallace  v.  Oox 
(Xeb.)  138  N.  W.  579. 

Our  statute  prescribing  the  conditions '  of 
the  bond  (Bern.  &  Bal.  Code,  Si  709,  711)  does 
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not  In  terms  require  the  property  to  be  re- 
turned in  substantially  as  good  condition  as 
when  taken;  but  tliat  such  is  tl>e  obligation 
under  the  bond  the  law  creates,  whether  in 
terms  so  specified  in  the  statute  or  not,  is 
well  settled  by  the  authorities.  This  observa- 
tion is  made  in  view  of  certain  contentions 
made  by  counsel  for  appellant  rested  upon 
the  absence  of  such  a  prescribed  condition 
of  the  bond  In  our  statute.  We  may  also 
ottserre  at  this  time  that  in  view  of  the  con- 
ditions prescribed  for  delivery  and  redelivery 
bonds  being  in  substance  the  same,  and  im- 
posing like  obligations  upon  the  party  acquir- 
ing possession  of  the  property  under  such 
l>ond8,  whether  plaintiff  or  defendant,  the 
law  touching  the  obligations  of  the  respec- 
tive parties  to  each  other  to  deliver  the  prop- 
erty in  compliance  with  their  bond  must 
necessarily  be  the  same.  We  may  therefore 
call  to  our  aid  and  regard  as  equally  applica- 
ble decisions  dealing  with  claims  of  defend- 
ants as  well  as  those  dealing  with  claims  of 
plaintiffs  under  such  bonds. 

The  decisions  of  the  courts  are  in  apparent 
conflict  upon  the  question  of  the  right  of 
the  party  for  whose  protection  the  iwnd  is 
given  to  reject  a  tender  of  only  a  portion  of 
the  property,  or  a  tender  of  all  of  the  prop- 
erty, when  it  is  not  in  8ul>8tantially  the  same 
condition  as  when  taken  or  reclaimed.  We 
think,  however,  that  the  varying  circum- 
stances involved  in  the  cases  will  in  many 
instances  account  for  the  seeming  conflict  of 
the  decisions.  In  the  case  of  Jones  v.  Mes- 
senger, 40  Colo.  37,  90  Pac.  64,  there  was  an 
attempt  to  satisfy  a  replevin  Judgment  pro 
tanto  by  the  tender  of  56  of  76  horses  tak- 
en under  a  redelivery  bond;  the  horses  not 
tendered  having  been  disiwsed  of,  so  as  to 
render  their  tender  impossible.  The  tender 
was  refused,  which  was  sought  to  be  Justi- 
fied upon  substantially  the  same  grounds  as 
are  invoked  by  respondent  here.  Disposing 
of  the  question  involved,  the  court  said: 
"Under  no  circumstances  could  the  defend- 
ant in  replevin  satisfy  the  Judgment  against 
blm  pro  tanto  by  a  partial  delivery  of  the 
property  Involved  under  the  circumstances 
of  this  case.  A  return  of  all  the  property 
promptly,  in  substantially  the  same  condition 
as  it  was  at  the  time  of  bringing  the  replevin 
suit,  would  satisfy  the  Judgment  in  respect  to 
the  possession.  In  addition  to  the  return  of 
the  property,  the  judgment  in  the  replevin 
suit  required  the  payment  of  certain  dam- 
ages. The  rule  in  Jurisdictions  where  the 
statutes  provide  that  the  value  of  the  sepa- 
rate articles  of  property  must  be  found  does 
not  prevail  in  this  state.  Our  statute  re- 
quires the  return  of  the  entire  property  when 
in  the  hands  of  the  other  party,  or  Judgment 
for  its  full  value  If  a  delivery  cannot  be  had, 
and  a  judgment  must  be  for  the  possession 
of  the  entire  property  to  be  operative.  Horn 
V.  Bank,  S  Colo.  App.  539,  46  Pac.  838,  and 
cases  cited.    Whether  the  return  be  iu  whole 


or  in  part,  the  goods  must  tie  in  Uke  good  order 
and  condition  as  when  taken.  Shinn  on 
Replevin,  {  679.  In  jurisdictions  where  it 
is  required  to  And  separate  values,  if  the 
separate  value  of  each  article  be  not  assess- 
ed, the  verdict  will  not  support  a  judgment. 
Shinn,  {  627,  and  cases  cited.  In  thLs  state, 
on  the  contrary,  it  requires  the  finding  of 
the  aggregate  value  of  the  property  to  sup- 
port a  judgment  under  the  terms  of  our  stat- 
ute and  the  conditions  of  the  replevin  b<md. 
necessarily  given.  To  permit  defendant  in 
replevin  to  retain  the  horses  involved  in 
this  case  in  Us  possession  during  years  of 
litigation,  and  to  return  a  portion  of  tbem 
at  his  option,  in  a  diseased  condition,  would 
be  to  render  nugatory  the  replevin  judgment 
which  must  I)e  satisfied  according  to  its 
terms."  It  is  true  that  was  an  equity  case 
wherein  it  was  sought  to  compel  satisfaction 
of  the  replevin  judgment  pro  tanto,  bat  we 
are  unable  to  see  that  the  principle  involved 
and  decided  would  have  been  any  different 
had  the  suit  been  for  damages  sought  to  be 
measured  by  the  value  of  the  propoty.  as 
determined  in  the  judgment  in  tlte  replevin 
case. 

Referring  to  Horn  v.  Citizens'  Savings  & 
Commercial  Bank,  8  Colo.  App.  539,  46  Pac. 
840,  cited  in  the  above  quotation,  we  find  the 
Colorado  statute  relative  to  judgments  in 
actions  to  recover  personal  property  quoted 
as  follows:  "In  an  action  to  recover  the 
possession  of  personal  proi)erty,  judgment 
for  the  plaintiff  may  be  for  the  possession  or 
the  value  thereof,  in  case  a  delivery  cannot 
be  had,  and  damages  for  the  detention.  If 
the  property  has  been  delivered  to  the  plain- 
tiff, and  the  defendant  claim  a  return  there- 
of. Judgment  for  the  defendant  may  t>e  for  a 
return  of  the  property,  or  the  value  thereof, 
in  case  a  return  cannot  be  bad,  and  damages 
for  taking  and  withholding  the  same." 

[2]  This  is  the  exact  language  of  our  stat- 
ute relating  to  Judgments  in  actions  for  the 
recovery  of  personal  property.  Rem.  &  Bal. 
Code,  i  434.  While  the  language  of  this  sec- 
tion does  not  appear  to  be  mandatory  in 
terras  as  to  rendering  the  Judgment  in  tSe 
alternative,  it  is  plain  that  either  party  has 
the  right  to  Insist  that  it  be  so  rendered, 
like  the  Colorado  statute,  we  have  no  provi- 
sion requiring  that  the  separate  value  of  dif- 
ferent portions  or  articles  of  the  property 
shall  be  determined  by  the  Judgment  ren- 
dered in  the  claim  and  delivery  action.  The 
theory  of  the  Colorado  decisions  seems  to 
be  that,  In  view  of  the  statute,  the  judgment 
is  to  be  satisfied,  so  far  as  the  right  to  the 
property  has  been  determined  by  the  Judg- 
ment, by  a  return  of  the  whole  of  it  in  sub- 
stantially the  same  condition  as  when  taken. 
or  by  the  payment  of  the  whole  value  thereof 
as  determined  in  the  replevin  judgment,  and 
that  the  party  adjudged  to  be  entitled  to 
the  property  Is  not  required  to  accept  satis- 
faction in  any  other  manner. 
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In  the  case  of  Eickhoff  v.  EXkenbary.  S2 
Neb.  332,  72  N.  W.  308,  It  was  held  that.  In 
order  to  satisfy  a  replevin  judgment  by  a  re- 
turn of  the  property,  It  was  necessary  to  re- 
turn, or  offer  to  return,  the  Identical  proper- 
ty replevlned  and  not  other  property  of  like 
kind  or  value,  even  though  In  that  particular 
case  the  property  replevlned  was  a  lumber 
yard;  the  lumber  being  sold  therefrom  In  the 
usual  course  of  business,  and  other  lumber 
of  like  kind,  quantity,  and  value  substituted 
before  the  tender  made  to  satisfy  the  judg- 
ment. 

In  Wallace  v.  Cox  (Neb.)  138  N.  W.  578^ 
Reese,  Chief  Justice,  speaking  for  the  court 
to  the  question  of  the  duty  of  accepting  a 
tender  of  return  of  property,  said:  "It  is 
fundamental  that,  where  a  Judgment  in  an 
action  of  replevin  la  against  the  plaintiff, 
It  is  his  duty  to  return  the  property  to  the 
defendant  within  a  reasonable  time  In  sub- 
stantially as  good  condition  as  when  taken, 
and  this  would  satisfy  the  judgment  in  so 
far  as  the  return  had  been  ordered  if  the 
property  was  accepted  by  the  defendant, 
but  It  would  not  cancel  the  money  judgment 
for  damages,  nor  would  it  deprive  the  de- 
fendant of  his  action  for  depreciation  of 
the  value  of  the  property  while  out  of  his 
possession.  While  this  is  all  true,  yet  the 
duty  of  returning  the  property  within  a  rea- 
sonable time  and  In  substantially  an  unim- 
paired condition  should  be  performed,  and  it 
does  not  lie  with  the  plaintiff  in  the  action 
after  long  delay  to  return  property  badly 
damaged  by  use  or  otherwise,  compel  the 
defendant  to  accept  it,  and  then  litigate  the 
question  of  damages  in  another  action.  Our 
statute  does  not  provide  that  the  property 
shall  be  returned  in  the  same  condition  as 
when  taken,  as  in  some  states,  but  the  hold- 
ing is  practically  uniform  that  such  a  stat- 
ute is  not  necessary,  as  we  have  in  effect 
held."  This,  it  is  true,  can  hardly  be  regard- 
ed as  a  direct  holding  that  a  tender  of  the 
property.  Immediately  upon  the  rendering 
of  the  judgment,  In  a  substantially  worse 
condition,  would  not  satisfy  the  judgment 
pro  tanto  and  require  the  successful  party 
to  seek  relief  In  another  action  for  damages; 
but  the  reasoning  of  the  learned  justice,  it 
seems  to  us,  is  a  convincing  argument  in  sup- 
port of  such  a  holding,  especially  where 
more  than  two  years'  time  intervenes  be- 
tween the  reclaiming  of  the  property  and  the 
end  of  the  litigation',  as  in  this  case. 

In  the  case  of  Mounts  v.  Murphy,  126  Ky. 
803,  104  S.  W.  978,  while  the  duty  of  ac- 
cepting a  tender  of  the  property  in  a  damag- 
ed condition  was  not  strictly  Involved,  in 
speaking  of  the  measure  of  damage  for  fail- 
ure to  return  the  property  in  substantially 
the  same  condition  as  when  taken,  the  court 
said:  "It  did  not  satisfy  the  obligation  when 
Hatfield  returned  the  oxen,  some  of  them 
with  eyes  knocked  out  and  otherwise  injured 
and  in  poor  condiUon,  as  the  testimony  tends 


to  show  In  this  case.  It  Is  true  that  appellee 
might  have  elected  to  refuse  the  cattle  on 
account  of  their  condition,  and  collected  their 
value  as  fixed  in  the  Judgment;  but  he  was 
not  bound  to  do  so." 

In  Pauls  V.  Mundlne,  87  Tex.  Olv.  App.  601, 
85  8.  W.  43,  the  court  said:  "The  only  ques- 
tion presented  for  our  determination  on  this 
appeal  is  whether,  under  the  judgment  tn 
favor  of  appellant  against  appellee,  above 
mentioned,  the  latter  had  the  legal  right  to 
satisfy  same  by  a  delivery  or  tender  of  less 
than  the  whole  of  the  property  recovered  by 
said  judgment  We  are  of  the  opinion  that 
the  recital  In  the  judgment  to  the  effect  that 
the  plaintiff  recover  the  value  of  each  ar- 
ticle of  said  machinery,  stating  the  separate 
value  thereof,  the  total  value  of  which  being 
$375,  In  the  event  the  said  machinery,  or  any 
part  thereof,  could  not  be  found,  conclusively 
answers  this  question  in  the  negative.  Un- 
der the  provisions  of  this  judgment,  the  ap- 
pellee could  not  satisfy  same  without  a  de- 
livery or  tender  of  the  entire  property  re- 
covered, or  the  payment  of  its  value,  as  stat- 
ed in  the  judgment  Byrne  v.  Ljrnn,  18  Tex. 
Civ.  App.  252,  44  S.  W.  311,  544." 

In  the  case  of  Whetmore  v.  Rape,  66  Cal. 
237,  3  Pac.  851,  under  a  statute  similar  to 
ours  and  in  reference  to  the  right  and  duty 
of  the  successful  party  In  a  replevin  action, 
the  court  said:  "In  De  Thomas  v.  Wltherby 
161  Cal.  92,  44  Am.  Rep.  542],  the  language 
of  the  superior  court  of  New  York,  In  Suy- 
dam  V.  Jenkins,  3  Sandf.  [N.  Y.]  614,  is  cited 
with  approval:  "The  undertaking  of  the 
plaintiff  in  the  replevin  bond,  we  conceive, 
is  absolute  to  return  the  goods  or  pay  their 
value  at  the  time  of  the  execution  of  the 
bond.  We  do  not  think  that  a  wrongdoer  is 
ever  to  be  treated  as  a  mere  bailee,  and  that 
the  property  In  his  possession  is  to  any  ex- 
tent at  the  risk  of  the  owner.'  It  cannot  be 
doubted  that  a  plaintiff,  who,  without  right, 
has  seized  the  property  of  a  defendant  under 
a  writ,  is  a  wrongdoer.  Under  our  Code  the 
defendant  who  recovers  a  Judgment  In  an 
action  like  the  present,  where  the  property 
has  been  delivered  to  the  plaintiff,  is  entitled 
to  a  judgment  for  a  return  of  the  property; 
and  if  the  property,  all  of  it,  cannot  be  re- 
turned, then  to  a  judgment  for  the  value  of 
the  whole."  Stevens  v.  Tuite,  104  Mass.  328, 
and  Johnson  v.  Mason,  70  N.  J.  Law,  13,  56 
Atl.  137,  are  in  harmony  with  these  views. 

The  authorities  so  far  noticed,  as  we  un- 
derstand them,  lend  support  to  the  view  that 
the  party  for  whose  benefit  the  delivery  or 
redelivery  bond  is  given,  under  which  his 
property  is  withheld  from  him,  upon  judg- 
ment being  rendered  in  his  favor  for  the  re- 
covery of  the  property,  or  in  the  alternative 
for  its  total  value  determined  by  such  judg- 
ment without  separate  valuation  of  separate 
portions  or  articles,  may  elect  to  accept  ten- 
der of  the  property,  though  depreciated  In 
value,  and  sue  upon  the  bond  for  his  dam- 
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ages,  measured  by  Its  depreciated  value;  or 
he  may,  If  the  property  is  tendered  to  him  In 
substantially  worse  condition  than  when  first 
wltlibeld  from  blm  under  the  bond,  refuse  the 
tender  and  sue  upon  the  bond  for  damages 
measured  by  the  total  value  of  the  pr(^>erty 
as  determined  'by  the  alternative  judgment 
We  are  Impressed  with  the  justice  of  tbis 
doctrine^  in  view  of  the  fact  that  It  favors 
the  party  who  Is  finally  adjudged  to  be  In 
the  right.  The  very  object  of  the  statute,  in 
requiring  the  value  of  the  property  to  be  de- 
termined and  the  judgment  to  be  rendered 
for  the  property  or  for  that  value  In  case  the 
property  cannot  foe  delivered.  Is  manifestly 
ta  enable  the  one  In  whose  favor  the  judg- 
ment Is  rendered  to  avoid  the  necessity  of 
again  trying  the  question  of  his  damage,  in 
so  far  as  It  Is  measurable  by  the  value  of  the 
property.  In  the  event  he  Is  compelled  to  or 
acquires  the  right  to  take  the  money  judg- 
ment In  lieu  of  the  property.  If  he  Is  com- 
pelled to  accept  tender  of  the  property  In  a 
condition  of  substantially  depreciated  value, 
or  If  he  Is  compelled  to  take  a  portion  of  the 
property  even  if  in  substantially  as  good  con- 
dition as  when  withheld  from  him,  the  de- 
termination of  Its  total  value,  which  he  has 
a  right  to  have  made  In  the  replevin  judg- 
ment, It  seems  to  us  would  fall  of  Its  pur- 
pose. We  think  be  is  not  obliged  to  accept 
satisfaction  of  the  judgment  In  part  by  re- 
turn of  the  property  In  a  damaged  condition 
or  a  portion  of  It  even  In  substantially  the 
same  condition,  and  in  part  by  money  dam- 
ages to  be  again  determined  In  a  new  ac- 
tion. 

Iiet  us  now  notice  the  decisions  relied  uimn 
by  counsel  for  appellant  as  opposed  to  this 
view. 

In  the  case  of  Leeper,  Graves  &  Co.  v. 
First  Nat  Bank,  26  Okl.  707,  on  page  721, 
110  Pac.  655,  on  page  660  (29  L.  R.  A.  [N.  S.] 
747,  Ann.  Cas.  1912B,  302),  the  reasoning  of 
the  court  Is  apparently  not  In  harmony  with 
our  conclusions.  It  to  worthy  of  note,  bow- 
ever,  that  the  court  in  that  case  was  dealing 
with  a  situation  where  all  but  a  small  frac- 
tion of  the  entire  property  was  tendered  back, 
as  Indicated  by  the  following  remarks  of  the 
court:  "In  the  case  at  ibar,  as  the  parts  of 
the  different  bridges  which  were  not  tendered 
constituted  but  a  small  fraction  of  the  en- 
tire amount  of  the  property  taken,  and  there 
was  no  showing  that  the  same  could  not  be 
readily  procured  in  the  open  market  or  were 
within  plalnUfTs  control,  we  can  see  no  rea- 
son why  a  party  In  such  a  case  should  not 
be  required  to  accept  the  great  bulk  of  the 
property  Involved  and  recoup  on  the  bond 
given  for  BfDcb  as  was  missing.  Counsel  for 
the  bank  In  their  brief  ask  if  a  wagon  be 
re^evled,  and  plaintiff  be  required  bo  restore, 
could  he  tender  the  tailgate,  and  require  Its 
acceptance?  To  this  we  will  say  that  we 
'  think  not,  but  should  the  wagon  be  tendered 
entire  With  the  exception'  of  the  taUgate, 


.which  It  was  not  within  the  power  of  the 
plaintiff  to  restore  (that  Is,  was  lost  and  not 
willfully  withheld),  we  believe  that  Its  ac- 
ceptance would  be  required  with  an  allow- 
ance of  damages  therefor."  Had  It  there 
been  established  by  the  verdict  of  the  jury, 
as  It  was  in  this  case,  that  the  property  had 
materially  depreciated  in  value  by  use  and 
exposure  to  the  elements,  it  Is  possible  the 
court  might  have  reached  a  different  conclu- 
sion. 

In  Reavis  v.  Horner,  11  Neb.  479,  9  N.  W. 
(US,  there  was  a  tender  of  the  property,  ex- 
cept certain  specified  articles,  being  a  small 
portion  of  the  whole;  these  articles  having 
a  value  readily  ascertainablev  and  no  show- 
ing that  the  condition  of  the  property  actual- 
ly returned  was  materially  lessened  In  value. 
It  also  appeared  that  the  tender  was  refused 
for  a  reason  wholly  foreign  to  the  question 
of  it  being  satiafactory  to  the  judgment  cred- 
itor so  far  as  Its  amounts  and  value  were 
concerned,  and  would  have  l>een  accepted  so 
fas  as  any  objections  could  have  been  made  on 
that  ground. 

In  Ervln  t.  Montgomery,  84  Neb.  107,  120 
N.  W.  903,  It  appears  that  there  was  a  tender 
of  all  of  the  property  In  substantially  the 
same  condition  as  when  takai,  and,  being  re- 
fused, the  tender  was  again  made  at  the 
trial  of  all  the  property  except  one  horse, 
which  had  died,  for  which  there  was  a  ten- 
der of  $10  in  money.  The  court  held  that  the 
first  t^der  was  suffldeut  to  satisfy  the  Judg- 
ment. 

Counsel  for  appellant  also  dte  and  rely 
upon  the  following  decisions:  Franks  v.  Mat- 
son,  211  111.  838,  71  N.  E.  1011;  Yelton  v. 
Sllnkard,  86  Ind.  190;  Larabee  v.  Cook,  8 
Kan.  App.  776,  SI  Pac.  815;  New  England 
Furniture  &  Carpet  Co.  v.  Bryant,  64  Minn. 
256,  66  N.  W.  974;  AUen  v.  Fox,  61  N.  Y. 
562,  10  Am.  Rep.  641. 

A  critical  examination  of  these  cases,  how- 
ever, will  show  that  the  right  of  the  judg- 
ment creditor  In  the  replevin  action  to  refuse 
tender  of  return  of  the  property  to  him  in 
satisfaction  of  the  judgment,  either  in  whole 
or  pro  tanto,  was  not  Involved;  there  being  In- 
volved only  the  question  of  the  measure  of 
his  damages  where  the  property  was  return- 
ed and  he  accepted  It  Our  attention  has 
been  called  to  the  case  of  Edwin  v.  Cox,  61 
IlL  App.  667.  We  do  not  regard  that  as  an 
authority  contrary  to  the  conclusions  we 
have  reached,  in  view  of  the  fact  that  It  does 
not  appear  to  have  involved  an  alternative 
judgment  determining  the  value  Of  tlie  prop- 
erty. 

There  may  be  found  in  text-books  and  In 
the  texts  of  encydopedias  general  statements 
to  the  efBect  that  a  successful  party  to  a 
replevin  suit  Is  botmd  to  accept  the  proper- 
ty, though  depreciated  in  value,  or  a  portion 
of  the  property.  In  sattefactlon  of  the  Judg- 
ment pro  tanto;  bnt  such  general  statemeuts 
are,  ure  think,  subject  to  quallfioations  such 
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aB  we  bave  luotifled.  The  duty  of  tbe  saccess- 
tal  party  In  a  replevin  suit  to  accept  such  a 
tender  In  partial  Mitisf action  of  the  Judg- 
ment is  stated  in  Shjnn  on  Replevin,  {  679, 
as  tollows:  "Whichever  party  recovers  a 
Judgment  for  a  delivery  or  return  of  tb« 
property  in  replevin,  when  Uie  same  is  in  tbo 
possession  of  the  advereary,  is  bound  to  ac- 
cept the  letnm  of  it,  or  the  return  of  a  sub- 
stantial part  of  it.  In  case  of  the  tender 
of  a  part  of  it,  such  tender  of  return  should 
be  accompanied  by  a  tender  of  tbe  money 
valae  of  the  remainder  in  satisfaction  of  the 
judgment  for  a  return  or  for  a  payment  of  tbe 
value  in  case  a  return  cannot  be  bad.  The 
party  has  a  right  to  deliver  or  return  wliat 
he  can,  and  pay  for  that  which  he  cannot  de- 
liver. This  Is  true,  if  the  part  offered  to  be 
returned  is  separable  from  the  others  and 
in  no  way  dependent  upon  it  for  use  or  value, 
and  the  part  tendered  is  in  the  same  condi- 
tion as  when  taken.  It  is  to  provide  for  Just 
such  condition  as  tbis  that  a  flndtng  of  the 
separate  values  of  different  articles  having 
different  values  Is  required  to  be  made." 
This  1b  about  as  comprehensive  a  statement 
of  the  general  rule  and  its  quallllcation  as 
can  be  found  In  any  text,  yet  we  think  it  Is 
not  necessarily  opposed  to  tbe  conclusion 
We  have  here  reached,  In  view  of  the  provi- 
sions of  our  statute  and  the  nature  of  tbe 
judgment  the  successful  party  Is  entitled  to 
have  rendered  In  his  favor,  which  Includes 
the  determination  of  the  total  value  of  tbe 
property  manifestly  to  tbe  end  that  that 
question  can  be  rendered  final  In  tbe  claim 
and  delivery  action.  We  conclude  that  the 
learned  trial  court  was  not  in  error  In  giv- 
ing the  instructions  complained  of  and  In 
making  rulings  in  the  progress  of  the  trial 
In  keeping  with  tbe  law  as  announced  in 
those  instructions. 

[3]  It  Is  contended  by  counsel  for  appel- 
lants that  there  was  a  departure  In  the  reply 
from  tbe  issues  as  tendered  in  respondent's 
complaint  The  princlral  allegation  of  the 
complaint  was,  after  setting  up  the  Judgment 
in  the  claim  and  delivery  case,  that  the  ap- 
pellant sand  and  gravel  company  had  not  re- 
turned the  property  nor  otherwise  satisfied 
tbe  judgment  The  answer  alleged  the  offer 
to  return  the  property  by  the  appellant  sand 
and  gravel  company.  The  reply  admitted  the 
offer  to  return  tbe  property,  and  alleged  af- 
firmative facts  showing  tbe  depreciated  value 
of  the  property  occurring  while  in  the  posses- 
sion of  appellant  sand  and  gravel  company 
under  the  redelivery  bond,  as  a  Justification 
for  its  refusal  to  accept  the  offer.  This, 
counsel  for  appellants  contend,  was  a  de- 
parture and  injected  a  new  issue  into  the 
case.  We  are  unable  to  agree  with  this  con- 
tention. It  was  not  a  new  cause  of  action, 
though  It  may  have  pleaded  facts  which 
should  have  been  pleaded  in  tbe  complaint 
Tbe  first  objection  to  the  pleading  of  these 


facts  in  the  reply  occnried  at  the  txlfil  some 
five  months  after  the  service  and  filing  of  the 
reply.  Clearly  no  prejudice  occurred  to  ap- 
:;elluut'6  right  by  overruling  the  objection  to 
Introduction  of  evidence  because  of .  the  al- 
leging of. these  facts  in  the  reply  instead  of 
in  the  complaint  Krickson  v.  McClelland 
Co.,  46  Wash.  661,  91  Pac.  249. 

We  conclude  that  the  record  discloses  no 
prejudicial  error  committed  against  appel- 
lants, and  therefore  affirm  the  Judgment 

CROW,  C.  J.,  and  MOUNT  and  CHAD- 
WICK,  JJ.,  concur. 


BARRETT  MFG.  CO.  v.  KENNEDY  et  al. 
(Supreme  Court  of  Washington.    May  10, 1913.) 

1.  COBPORATIONS  (|  668*)— FOBKIGN  COBPOBA- 
T10N8— SEBVICB  of  PROCESS. 

The  statute  authorizing  service  of  process 
upon  the  statutory  agent  of  a  foreign  corpora- 
tion is  only  cumulative  end  is  not  exclusive, 
and  service  may  be  made  upon  other  agents  of 
the  corporation  in  pursuance  of  tbe  general 
law. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  2603-2627;   Dec.  Dig.  I  668.  •] 

2.  CORPOKATIONS  (f  670*)— POBEIQN  GOBPOBA- 

TI0N8 — Gabmsrment— Sebvicb. 

Under  Rem.  &  Bal.  Code,  i  1828,  providing 
that  writs  of  garnishment  may  be  sen'ed  in  the 
same  manner  as  a  summons,  and  section  226 
proTiding  that,  if  suit  be  brought  against  a  for- 
eign corporation  or  nonresident  joint-stock  com- 
pany or  association,  summons  may  be  served 
by  delivering  a  copy  to  any  agent,  cashier,  or 
secretary  thereof,  a  writ  of  garnishment  may  be 
served  upon  a  foreign  corporation  by  service  on 
an  agent  who  bad  sole  charge  of  its  business 
during  the  absence  of  its  manager  who  was  the 
statutory  agent ;  it  not  being  necessary  to  come 
within  the  statute  that  the  agent  be  a  general 
or  managing  ageat,  representative  authority  be- 
ing sufficient. 

[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Cent  Dig.  |i  262S-2639;   Dtec.  Dig.  {  670.*] 

Department  1.  Appeal  from  Superior  Court, 
King  County;  B^ng  Dykeman,  Judg& 

Action  by  the  Barrett  Manufacturing  Com- 
pany against  H.  O.  Kennedy  and  others. 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

Jas.  W.  Reynolds,  of  Seattle,  for  appellant 
Lewis  &  Levlne,  of  Seattle,  for  respondents. 

GOSB,  J.  This  action  was  brought  by  the 
plaintiff  for  the  purpose  of  vacating  five  de- 
fault judgments  entered  against  it  as  gar- 
nishee in  one  of  the  justice  courts  of  King 
county.  There  was  a  judgment  in  favor  of 
the  defendant,  from  which  tbe  plaintiff  has 
appealed. 

The  appeal  presents  a  single  question,  viz., 
the  legality  of  the  service  upon  which  the 
judgments  were  rendered.  The  returns  show 
that  the  several  writs  of  garnishment  were 
served  upon  the  appellant,  a  foreign  corpo- 
ration, by  personally  delivering  a  true  copy 
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of  the  -writs  to  "S.  M.  Edwards ;  he  being  the 
acting  manager  of  the  garnishee."  Prior  to 
the  service  of  the  writs,  the  appellant  had 
filed  its  certificate  with  the  Secretary  of 
State,  designating  Qeorge  S.  Turner  as  Its 
statutory  agent,  and  empowering  him  to  ac- 
cept service  conformably  to  the  statute. 

[1]  The  first  contention  is  that  process  can 
be  served  only  upon  the  statutory  agent. 
This  court  held,  in  Tatum  v.  Niagara  Fire 
Ins.  Co.,  43  Wash.  373,  86  Pac.  660,  that  the 
statute  authorizing  service  of  process  upon 
the  statutory  agent  of  a  foreign  corporation 
was  only  cumulative,  and  that  service  might 
be  made  under  the  general  statute.  It  is 
argued  that  the  opinion  does  not  show  that 
the  corporation  had  appointed  a  statutory 
agent.  The  briefs,  as  well  as  the  opinion, 
clearly  show  that  his  apiK>lntment  was  as- 
sumed. The  following  cases  speak  the  same 
rule:  Betterment  Co.  v.  Reeves,  73  Kan.  107, 
84  Pac.  560;  Eagle  Life  Ass'n  v.  Redden, 
121  Ala.  346,  25  South.  779;  In  re  Curtis,  115 
La.  918,  40  South.  334,  5  L.  R.  A.  (N.  S.)  298, 
-5  Ann.  Cas.  950;  Venner  v.  Denver  Union 
"Water  Co.,  40  Colo.  212,  90  Pac.  623,  122  Am. 
St.  Rep.  1036;  Mutual  Reserve,  etc.,  Ass'n 
V.  Cleveland  Woolen  Mills,  82  Fed.  508,  27 
C.  C.  A.  212;  Bankers'  Union  v.  Nobors,  36 
Tex.  Civ.  App.  38,  81  S.  W.  9L 

[2]  The  next  contention  is  that  Edwards 
was  not  an  agent  within  the  meaning  of  the 
statute.  Our  statute  (Rem.  &  Bal.  Code,  § 
1828)  provides  that  writs  of  garnishment  may 
be  served  in  the  same  manner  as  a  summons. 
Section  226  provides  that  a  summons  shall  be 
served  by  delivering  a  copy  thereof  as  fol- 
lows: "If  the  suit  be  against  a  foreign  cor- 
poration or  nonresident  Joint-stock  company 
or  association  doing  business  within  this 
state,  to  any  agent,  cashier  or  secretary 
thereof." 

The  record  shows  that  Turner,  the  statu- 
tory agent  who  was  also  the  resident  man- 
ager of  the  appellant,  liad  gone  to  California ; 
that  the  writs  were  served  in  the  afternoon ; 
that  Turner  returned  to  Seattle  that  evening 
after  the  service  of  the  writs ;  that  Edwards 
had  sole  charge  of  the  appellant's  warehouse 
in  Seattle  during  his  absence;  that  he  ship- 
ped goods  out  of  the  warehouse  as  directed, 
and  made  out  the  shipping  bills ;  that  he  re- 
ceived freight  into  the  warehouse;  that  he 
checked  the  bills;  and  that  he  sold  the  ap- 
pellant's goods  and  solicited  orders  for  its 
goods  at  list  prices.  Measured  by  the  duties 
which  Edwards  performed,  he  was  clearly  an 
agent,  within  the  meaulug  of  the  statute. 
It  is  true  that  he  was  not  a  general  agent, 
but  the  statute  does  not  require  that  service 
in  such  cases  shall  be  made  upon  a  general 
or  a  managing  agent ;  it  suffices  If  it  is  made 
upon  "any  agent"  with  representative  au- 
thority. Sievers  v.  Dalles,  etc.,  Nav.  Co.,  24 
Wash.  302,  64  Pac.  539;  Tatum  v.  Niagara 
Ins.  Co.,  supra ;  Womach  v.  Case  ThresUlng 
Machine  Co.,  62  Wash.  661,  114  Pac.  509; 
Lee  T.  Fidelity  S.  &  T.  Co.,  51  Wash.  208, 


98  Pac.  668 ;  Jenkins  v.  Penn  Bridge  Co.,  73 
8.  C.  626,  63  S.  B.  991;  Norfolk,  etc.,  v. 
CottreU,  83  Vo.  612,  3  S.  E.  123 ;  Molnet  r. 
Burnham,  etc.,  143  Mich.  489, 106  N.  W.  1126; 
Arnold  ▼.  Huber  Mfg.  Co.,  166  Mich.  190,  131 
N.  W.  637. 

In  the  Sievers  Oaae  snmmons  was  served 
upon  both  the  purser  and  wharfinger  of  the 
defendant  corporation,  a  navigation  company. 
In  holding  the  service  sufficient  to  confer 
Jurisdiction,  the  court  said:  "The  corpora- 
tion received  and  discharged  freight  and 
passengers  at  Vancouver,  and  this  basiness 
was  in  charge  of  the  purser,  who  was  cer- 
tainly one  of  the  company's  agents  looking 
after  this  with  other  business  of  the  com- 
pany. The  api>ellant's  steamers  regularly 
landed  at  the  wharf  In  Vancouver,  and  r^u- 
larly  disdiarged  and  received  passengers  and 
freight.  To  that  extent  it  was  certainly  do- 
ing business  in  the  state,  and  the  wharf  was 
an  office  for  the  transaction  of  such  business. 
Paragraph  9  of  section  4875,  wlilch  provides 
the  manner  of  service  of  summons,  provides 
that,  if  the  suit  be  against  a  foreign  corpo- 
ration or  nonresident  Joint-stock  comi>any  or 
association  doing  business  within  the  state, 
the  summons  may  be  served  on  any  agent  of 
the  corporation.  It  does  not  specify  any  par- 
ticular kind  of  agent,  and  we  think  that 
both  the  wharfinger  and  the  purser  were 
agents  within  the  meaning  of  the  law." 

In  the  Tatum  Case  it  was  argued  in  the 
briefs  that  the  words  of  the  statute,  "any 
agent,  cashier,  or  secretary,"  are  limited  to 
agents  of  the  same  class  as  "cashiers"  and 
"secretaries,"  meaning  those  agents  who  have 
been  vested  with  "executive  powers  and  gen- 
eral authority  and  discretion."  This  view, 
however,  was  not  accepted  by  the  court 

In  Venner  v.  Denver,  etc.,  Co.,  supra,  in 
construing  a  statute  which  provided  tliat 
service  might  be  made  upon  "any  agent"  of 
a  foreign  corporation,  the  court  said:  "The 
purpose  was  to  employ  a  term  so  broad  as 
to  cover  all  who  bore  the  relation  of  agent 
to  such  corporations,  without  specifically  nam- 
ing the  official  who  should  be  regarded  as  an 
agent.  The  General  Assembly  had  the  power 
to  make  a  provision  as  broad  and  sweeping 
as  this,  provided,  of  course,  that  service  of 
process  shall  be  upon  such  agents  as  may  be 
properly  deemed  representatives  of  the  cor- 
poration." 

In  the  Jenkins  Case  a  service  of  summons 
upon  a  timekeeper  of  the  defendant,  a  for- 
eign corporation,  was  held  sufficient.  The 
court  said  that  the  legality  of  the  service  did 
not  depend  upon  the  tenure  of  service,  but 
"upon  the  character  or  nature  of  the  serv- 
ice," and  that  "agency  may  also  be  shown  by 
the  fact  that  a  person  represents  the  master 
in  some  one  or  more  of  his  relations  to  oth- 
ers, even  though  he  may  not  have  power  to 
contract.  The  statute  makes  service  on  'any 
agent'  of  a  foreign  corporation  sufficient 
The  statute,  therefore,  does  not  require  that 
the  agent  shall  be  general,  but  is  compiled 
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with  by  a  service  upon  an  agent  baving  lim- 
ited authority  to  represent  his  principal." 

In  the  Cottrell  Case  the  court  defined  the 
term  "agent"  as  signifying  '"any  one  who  un- 
dertakes to  transact  some  business  or  to  man- 
age some  affair  for  another,  by  authority  and 
on  account  of  the  latter,  and  to  render  an 
account  of  It" 

In  the  Molnet  Case  it  was  held  that  a 
traveling  salesman  of  a  domestic  mercantile 
company  is  an  agent  within  the  meaning  of 
the  statute  permitting  service  of  process 
"upon  the  agent"  of  a  corporation.  The 
words  of  the  statute,  "any  agent,"  were  in- 
tended to  have  a  broad  meaning,  and  must 
be  liberally  construed  to  effectuate  the  legis- 
lative intent.  While  they  may  not  Include  a 
day  laborer  or  an  employe  who  has  no  au- 
thority to  represent  the  corporation  in  any 
way  other  than  to  discharge  his  dally  task, 
they  must  be  held  to  Include  all  such  agents 
as  represent  the  corporation  in  either  a  gen- 
eral or  a  limited  capacity. 

The  appellant  has  cited  Erie  R.  B.  Co.  v. 
Van  Allen,  76  N.  J.  Law,  119,  69  Atl.  484. 
That  case  holds  that  the  statute  refers  "to 
officers  having  some  general  or  supervisory 
authority,"  and  that  a  service  of  summons 
upon  "the  resident  freight  agent"  of  the  cor- 
poration was  insufficient  This  construction 
is  not  In  harmony  with  the  rule  heretofore 
adopted  by  this  court  in  Sievers  v.  Dallas, 
etc.,  Co.,  supra,  and  Tatum  v.  Niagara,  etc., 
Co.,  supra. 

The  Judgment  Is  affirmed. 

CROW,  C.  J.,  and  MOUNT  and  PARKER, 
JJ.,  concur. 


FEROGLIO  v.  PAULSEN  et  al 
(Supreme  Court  of  Washington.    May  6,  1913.) 

1.  Master  and  Servant  (J  107*) — Injukt  to 
Skbvant— Safe  I»i.acb  to  Wobk. 

Where  an  employ^  engaged  at  work  on  the 
side  of  a  mountain  in  making  a  cut  for  the 
foundation  of  a  mill  could  not  see  workmen 
above  him  engaged  in  making  another  cat  for 
a  water  flume,  and  the  foreman  attempted  to 
make  the  place  for  the  employ^  safe  by  placing 
brush  below  the  flume  to  prevent  material  from 
rolling  down  the  mountain  Bide,  the  rule  of  safe 
place  applied,  and  the  employer  must  furnish 
an  effective  barrier. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  199-202,  212,  254,  255; 
Dec.  Dig.  i  107.*] 

2.  Mastkb  and  Servant  (SS  206,  217*)— In- 
jury TO  Servant— Assumption  of  Risk. 

An  employ€_  assumes  the  ordinary  risks  of 
the  work  in  which  he  is  engaged,  and  he  may 
not  assume  that  the  employer  has  furnished 
him  a  safe  place  where  the  dangers  are  known 
or  are  as  apparent  to  him  as  to  the  employer. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  550;    Dec.  Dig.  |$  206, 

3.  Master  and  Servant  (J  226*)— Injury  to 
Servant— -AssuMPTTON  of  Risk. 

An  employ^  engaged  at  work  on  the  side  of 
a  mountain  in  making  a  cut  for  the  foundation 


for  a  mill  does  not  assume  dangers  not  inci- 
dent to  the  work,  and  may  assume  that  tlie 
employer's  attempt  to  protect  him  against 
workmen  above  him  Is  effective,  and  he  does  not 
assume  the  risk  of  the  employer's  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {g  659-^7;    Dec.  Dig.  { 

4.  Master  and  Servant  (§  297*)— Injury  to 
Servant— General  and  Special  Verdicts 
— Inconsistency. 

A  special  verdict  in  an  action  for  injuries 
to  an  employe  engaged  at  work  on  the  side  of 
a  mountain  in  making  a  cut,  caused  by  a  rock 
rolling  down  on  him  from  a  cut  above  him,  that 
the  injury  was  caused  by  the  foreman  in  charge 
of  all  the  men  in  not  constructing  a  suBicient 
barrier  to  make  the  employe's  place  of  work 
safe,  is  consistent  with  a  general  verdict  for 
the  employ*,  for  the  negligence  of  the  foreman 
was  the  negligence  of  the  employer. 

[Ed.  Note.— For  other  cases,  sec  Master  and 
Servant,  Cent.  Dig.  gg  1195-1198;    Dec.  Dig. 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County;  Henry  L.  Keenan,  Judge. 

Action  by  Eliglo  PerogUo  against  August 
Paulsen  and  another.  ITrom  a  judgment  for 
plaintiff,  defendants  appeal.     Affirmed. 

Myron  A.  Folsom,  of  Spokane^  John  H. 
Wourms,  of  Wallace,  Idaho,  and  John  H. 
Pelletler,  of  Spokane,  for  appellants.  Robert- 
son &  Miller  and  Thomas  Corkeiy,  all  of 
Spokane,  for  respondent 

MOUNT,  J.  Action  for  personal  Injuries. 
Plaintiff  recovered  a  Judgment  in  the  court 
below  for  $2,200  on  the  verdict  of  a  Jury. 
The  defendants  liave  appealed  from  that 
Judgment 

The  facts  are.  In  substance,  as  follows: 
The  defendants,  with  others,  on  November 
20,  1910,  were  the  owners  of  the  Hercules 
mine  located  at  Burke,  Idaho.  They  were 
engaged  In  constructing  a  building  for  a 
mill  near  there  at  Wallace,  Idaho.  This  mill 
was  being  constructed  upon  the  side  of  a 
mountain  which  was  very  steep,  rising  at 
an  angle  of  about  45  degrees.  At  that  time 
they  were  engaged  in  making  a  cut  for  the 
foundation  of  the  mill.  The  plaintiff  was 
employed  as  a  workman  in  this  cut  His  du- 
ties were  to  hold  a  drill  while  another  work- 
man used  a  large  hammer  with  both  hands 
to  strike  the  drill.  In  order  to  hold  the  drill, 
it  was  necessary  for  the  plaintiff  to  watch 
the  drill  closely.  On  the  date  named  the  de- 
fendants had  made  two  angular  cuts  in  the 
side  of  the  mountain.  The  perpendicular 
wall  of  the  lower  cut  was  about  16  feet  in 
height.  Immediately  above  this,  and  to  the 
east  was  another  triangular  cut  the  perpen- 
dicular wall  of  which  was  about  4  feet  in 
height  The  plaintiff  was  working  in  this 
upper  triangular  cut  holding  a  drill  while 
another  man  was  hammering  on  the  drill. 
He  was  sitting  or  resting  upon  his  knees 
with  both  hands  upon  the  drill.  Each  time 
the  drill  was  struck,  It  was  necessary  to  raise 
It  slightly  and  turn  it     The  drill  was  op- 
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erated  in  solid  rock.  Tbe  mountain  side 
above  wbere  plaintiff  was  working  had  beMi 
cleared  of  brusb,  and  when  he  was  standing 
be  could  look  above  the  perpendicular  wall 
under  which  be  was  working,  and  have  a 
good  view  of  the  side  of  the  mountain. 
About  100  feet  up  the  mountain  side  from 
where  the  plaintiff  was  working,  a  crew  of 
men  In  the  employ  of  the  defendants  were 
making  a  cut  for  a  water  flume.  These  men, 
under  the  direction  of  Mr.  Franz,  the  fore- 
man In  charge,  had  piled  brush  below  the 
cut  for  the  water  flume  in  order  that  the 
rocks  therefrom  might  not  roll  down  the 
mountain  side.  While  the  plaintifT  was  hold- 
ing the  drill,  as  above  stated,  a  rock  started 
to  roll  down  the  side  of  the  mountain.  One 
of  the  men  above  saw  the  rock,  and  called  a 
warning  to  the  men  below.  The  foreman  in 
charge  at  that  time  wag  within  about  eight 
feet  of  the  plaintiff.  He  saw  the  rock  com- 
ing, and  called  a  warning  to  the  plaintiff  and 
the  man  who  used  the  hammer.  The  fore- 
man and  the  man  who  was  doing  the  ham- 
mering ran.  The  plaintiff  at  the  time  the 
warning  was  given  was  dther  sitting  or  rest- 
ing upon  his  knees,  holding  the  drill.  He 
started  to  run,  but  got  In  the  way  of  the 
ivick,  which  struck  him  and  Injured  him. 
The  plaintiff  knew  that  the  men  were  work- 
ing above  him  on  the  bill.  He  also  knew 
that  brush  had  been  piled  along  the  cut  for 
the  flume.  But,  while  he  was  sitting  at  his 
work,  he  could  not  see  above  the  perpendicu- 
lar cut  under  which  he  was  working.  He 
knew  that  the  side  of  the  hill  was  very 
steep;  that,  when  a  rock  or  anything  above 
was  loosened,  it  would  roll  down.  There  was 
no  evidence  to  show  Just  where  the  rock 
started  or  what  caused  It  to  start  down  the 
mountain  side.  Plaintiff  knew  the  vicinity 
and  all  the  surroundings. 

Upon  the  trial  of  the  case,  several  Inter- 
rogatories were  propounded  to  the  Jury  by 
the  court  at  the  request  of  the  defendants, 
two  of  which  questions  were  answered  as  fol- 
lows :  "Was  the  injury  to  the  plaintiff  caus- 
ed by  the  negligence  of  any  person  or  per- 
sons? Answer:  Yes.  If  you  answer  the  flrst 
Interrogatory  in  the  aflBrmatlve,  state  the 
name  of  the  person  or  persons  whose  neg- 
ligence caused  the  Injury.  Answer:  Mr. 
Franz."  Mr.  Franz  was  the  foreman  In 
charge  of  all  the  men  at  work  on  the  moun- 
tain side.  At  the  close  of  the  plaintiff's  ev- 
idence, the  defendants  moved  the  court  for 
a  nonsuit,  and  at  the  close  of  all  the  evi- 
dence moved  the  court  for  a  directed  verdict 
These  motions  were  denied. 

The  appellants  make  no  question  upon  the 
introduction  of  evidence  or  the  Instructions 
of  the  court  The  assignments  of  error  are 
to  the  effect  that  the  court  erred  In  over- 
ruling the  motion  for  a  nonsuit  and  the 
motion  for  a  directed  verdict  and  that  the 
special  verdicts  are  Inconsistent  with  the 
general   verdict     The  theory  of   the  plain- 


tiff's case  Is  that  the  defendants  placed  plain- 
tiff at  work  In  a  dangerous  place  and  itta- 
tloned  men  above  him  on  the  hillside,  whlcb 
made  the  place  more  dangerous  than  it  other- 
wise would  have  been,  and  negligently  failed 
to  make  the  place  safe  or  to  keep  It  safe. 
The  appellants  contend  upon  this  appeal  that 
the  plaintiff,  knowing  the  condittons  wtdcb. 
surrounded  him,  assumed  the  risk  of  rocks 
rolling  down  upon  him,  and  that  the  doc- 
trine of  "safe  place"  does  not  apply  to  this 
case.  They  also  contend  that  the  negligence. 
If  there  was  any  which  caused  the  rock  to 
roll  down  the  mountain  side,  was  the  negli- 
gence of  a  fellow  servant  of  the  plaintiff,  and 
that  the  plaintiff  therefore  cannot  recover. 
There  is  no  evidence  in  the  case  which  shows 
how  the  rock  was  started  In  its  descent  One 
of  the  men  working  above  saw  the  rock  after 
It  had  started.  He  shouted  a  warning  to  the 
men  below.  Mr.  Franz,  the  foreman,  was 
standing  near  the  plaintiff,  and  also  shouted 
a  warning  to  the  plaintiff.  The  plaintiff,  in 
obedience  to  the  warning  sought  shelter,  not 
knowing  the  course  of  the  rock.  If  he  had 
remained  at  his  post,  he  would  not  have  been 
Injured. 

[1,2]  We  think  the  rule  of  "safe  place" 
applies  to  this  case.  The  plaintiff  while  at 
his  work  was  unable  to  see  the  workmea 
above  blm,  or  to  see  rocks  which  might  start 
from  the  hillside.  The  foreman  in  charge 
of  the  work  had  attempted  to  make  the  place 
safe  by  placing  brush  below  the  cut  for  the 
flume  where  workmen  were  engaged  la 
throwing  rocks  and  material  upon  the  brush. 
This  brush  was  for  the  purpose  of  preventing 
such  material  from  rolling  down  the  hllL 
In  other  words,  the  foreman,  who  repre- 
sented the  master,  realized  the  necessity  of 
protecting  the  men  below,  and  therefore  had 
directed  the  men  above  to  place  this  bar> 
rier  for  that  p\irpoae,  and  for  the  purpose 
of  holding  the  material  upon  the  ground. 
If  we  may  assume  for  the  purpose  of  this 
case  that  the  plaintlfl  working  below  was 
a  fellow  servant  with  the  workmen  above. 
It  was  the  duty  of  the  defendants  through 
their  foreman  in  charge  of  the  work  to  fur- 
nish the  plaintiff  with  a  reasonably  safe 
place  so  that  he  might  be  protected  from  acts 
whlcb  he  could  not  see  and  which  he  could 
not  prevent  Where  the  plaintiff  knew  that 
the  defendant  had  constructed  a  barrier,  be 
certainly  bad  the  right  to  assume  that  the 
defendant  had  furnished  an  effective  l>ar- 
rier.  It  Is  no  doubt  true  that  this  court  has 
held  In  many  cases  that  a  servant  assumes 
the  ordinary  risks  incident  to  the  work  in 
which  he  Is  engaged.  And  It  la  also  true,  as 
we  have  many  times  held,  that  the  servant 
has  no  right  to  assume  that  the  master  has 
furnished  a  safe  place  where  the  dangers  are 
known  or  are  as  apparent  to  the  servant  as 
to  the  master.  But  we  think  neither  of 
these  rules  apply  to  this  case.  Plaintiff 
knew  that  a  barrier  bad  been  erected  by 
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the  defendants  or  their  foreman.  Altbongh 
he  knew  there  was  danger  where  no  barrier 
was  coikstructed,  he  had  a  right  to  assume 
that  the  master  had  erected  a  sufficient  bar- 
rier, and  to  rely  upon  the  master  performing 
the  duty  which  had  been  undertaken  and 
which  the  master  owed  to  blm. 

In  McLeod  r.  Chicago,  Milwaukee  &  P.  S. 
Ky.  Co.,  65  Wash.  62,  U7  Pac.  749,  we  said : 
The  servant  "assumes  the  risk  of  such  dan- 
gers only  as  are  necessarily  Incident  to  the 
work.  The  difference  is  not  In  the  rule,  but 
in  the  greater  number  of  dangers  incident  to 
the  work.  The  real  question  In  any  case  is 
as  to  what  constitutes  reasonably  careful 
conduct  on  the  part  of  the  master  looking 
to  reasonable  safety  for  the  men.  •  •  • 
If  the  place  was  made  unnecessarily  dan- 
gerous through  the  negligent  act  of  the  mas- 
ter or  its  vice  principal,  the  master  is  lia- 
ble for  injury  resulting  therefrom."  In 
Campbell  t.  Jones,  60  Wash.  265,  110  Pac. 
1083,  where  the  servant  was  placed  to  work 
on  a  hillside  and  was  injured  by  a  stump 
wMch  was  loosened  from  its  place  by  the 
foreman  in  charge,  we  said:  "But  we  think 
the  court  erred  in  sustaining  the  challenge 
to  the  evidence  made  on  behalf  of  the  de- 
fendants Jones  &  Onserud.  They  were  the 
appellant's  employers,  and  owed  to  him  the 
duty  of  furnishing  him  with  a  reasonably 
safe  place  in  which  to  work,  and  the  duty  of 
keeping  the  place  reasonably  safe  as  long  as 
they  required  liim  to  work  therein.  This 
duty  was  nondelegable,  and,  when  they  in- 
trusted it  to  another,  they  became  responsi- 
ble for  the  negligent  performance  of  the  du- 
ty by  that  other.  •  •  •  The  duty  of 
the  respondents  to  oversee  the  appellant's 
place  of  work  was  a  continuing  duty,  obliga- 
tory upon  them  at  all  times ;  that  while  the 
work  itself  may  have  been  servant's  work 
the  duty  to  see  that  Its  performance  did 
not  result  in  injury  to  the  servants  working 
elsewhere  was  the  master's  duty.  This  duty, 
as  we  say,  could  not  be  delegated,  and,  If 
the  Injury  to  appellant  was  caused  by  its 
negligent  performance,  the  master  is  liable. 
This  principle  was  announced  by  this  court 
in  the  case  of  Creamer  v.  Moran  Bros.  Co., 
41  Wash.  636  [84  Pac.  592]."  In  Howland  v. 
Standard  Milling,  etc.,  Co.,  50  Wash.  34, 
96  Pac.  686,  we  said:  "Nor  do  we  think  the 
act  which  rendered  the  place  unsafe  was  the 
act  of  a  fellow  servant  of  the  respondent  It 
is  the  fundamental  duty  of  the  master  to 
make  and  keep  safe  the  place  in  which  he 
requires  his  servants  to  work,  and  this  du- 
ty cannot  be  delegated  so  as  to  relieve  the 
master  from  liability  for  a  negligent  per- 
formance of  the  duty.  ♦  •  •  But  it  is 
not  the  rule  that  a  servant  who  goes  into  a 
dangerons  situation  assumes  the  risk  of  all 
dangers  surrounding  the  place.  He  assumes 
those  dangers  only  which  are  inherent  in  and 
which  exist  from  the  nature  of  business — 
those  dangers  against  which  there  Is  no  ab- 


solute ptvtectlon,  not  those  caused  by  some 
negligent  act  of  the  master  and  which  would 
not  exist  but  for  such  negligent  act" 

[3]  In  this  case  the  master  had  undertak- 
en to  protect  the  plaintiff  and  those  working 
with  him  in  the  excavation  for  the  founda- 
tion by  erecting  a  barrier  above  to  prevent 
the  earth  and  rock  from  rolling  down  upon 
the  plaintiff  and  those  associated  with  him. 
It  was  not  the  duty  of  the  plaintiff  to  inspect 
this  barrier  to  see  that  it  was  safe,  but  he 
had  a  right  to  rely  upon  the  master  in  that 
respect.  And,  when  he  went  to  work  at  his 
place  at  the  drUl,  he  did  not  assume  dan- 
gers which  were  not  Incident  to  the  work 
in  which  he  was  engaged.  He  no  doubt  as- 
sumed whatever  risk  there  was  in  connec- 
tion with  his  fellow  workmen  striking  the 
drill  and  things  of  that  character.  But  he 
might  rest  assured  that  the  master  had  pro- 
tected him  against  the  workmen  above,  M 
the  master  had  attempted  to  do.  The  mas- 
ter's neglect  in  this  respect  was  not  one  of 
the  risks  which  the  plaintiff  assumed.  We 
are  satisfied  for  these  reasons  that  there 
was  no  question  of  the  assumption  of  risk 
by  a  fellow  servant  and  that  the  evidence 
was  sufficient  to  go  to  the  Jury  upon  the 
question  of  "safe  place."  The  laws  of  Idaho, 
where  this  action  arose,  are  substantially  the 
same  as  our  own  upon  this  question.  Male- 
ney  v.  Winston  Bros.  Co.,  18  Idaho,  740,  111 
Pac.  1080;  Craesafulli  v.  Winston  Bros.  Co., 
18  Idaho,  158,  108  Pac.  740;  Knauf  r.  Dover 
Lumber  Co.,  20  Idaho,  773,  120  Pac.  157. 

[4]  By  the  special  verdicts  hereinbefore 
quoted,  the  Jury  found  tliat  the  injury  to 
the  plaintiff  was  caused  by  the  negligence  of 
Mr.  Franz.  As  we  have  seen,  Mr.  Frans  was 
the  foreman  of  the  men  employed  in  the 
work  where  plaintiff  was  working,  and  also 
foreman  of  the  men  employed  \n  the  work 
above  upon  the  mountain  side.  His  negli- 
gence as  such  foreman  in  not  constructing  a 
sufficient  barrier  was,  of  course,  the  negli- 
gence of  the  defendants,  and  the  special  ver- 
dicts are  consistent  with  the  general  ver- 
dict 

We  find  no  error  tn  the  record,  and  the 
Judgment  is  therefore  affirmed. 

CROW,  C.  J.,  and  GOSE,  PARKBB,  and 
CHADWICK,  JJ.,  concur.  . 


liUDBERG   V.   BARGHOORN. 

(Supreme  Court  of  Washington.    May  7,  1013.) 

1.  Master  and  Skbvant  (§  330*)— Injury  to 
Third    Person— Scops    of    Emplotment— 

EiVIDENCE. 

Evidence,  in  an  action  for  personal  inju- 
ries by  being  Rtmck  by  defendant's  automobile 
while  in  a  public  street,  held  to  establish,  with- 
out BubstantinI  dispute,  the  fact  that  the  er- 
rand upon  which  it  was  being  run  by  defend- 
ant's Rcrvant  was  not  an  errand  of  defendant, 
but  only   of  the  servant   personally  or  of  his 
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father,  who  had  obtained  the  use  of  the  auto- 
mobile for  his  own  private  purpose. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Serrant.  Cent  Dig.  K  1270-1272;  Dec.  Dig. 
i  330.  •] 

2.  Evidence  (S  265*)— Admissions— Weight. 

Verbal  admissions  should  be  received  with 
caution  and  subject  to  careful  scrutiny,  since 
no  class  of  evidence  is  more  subject  to  error 
or  abuse. 

[E3d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ii  1029-1050;  Dec  Dig.  {  265. •] 

3.  Appeal    and    Bbbob   (S    1001*)— Weight 

AND    SUFFlCIENOr. 

A  verdict  cannot  be  sustained  unless  it  is 
supported  by  substantial  proofs. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3922,  3928-3934;  Dec. 
Dig.  i  1001.*] 

4.  Master  and  Sebvant  (§  302*)— Injobies 
TO  TniBD  Pebsons — Negligence  of   Sebv- 

ANI^SCOPE  OF  EMPLOTMENT. 

Where  defendant's  servant  by  permission 
of  defendant's  wife,  took  his  automobile,  and, 
while  using  it  on  a  personal  errand  of  his  own 
or  of  his  father,  ran  into  and  injured  plaintiff, 
who  was  standing  in  the  public  street,  the  ac- 
cident occurred  while  the  servant  was  acting 
beyond  the  scope  of  defendant's  employment, 
and  hence  defendant  was  not  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  1217-1221,  1225,  1229; 
Dec.  Dig.  §  302.*] 

5.  Masteb  AND  Servant  (J  330*)— Injuries 
TO  Third  Persons  —  Burden  of  Proof — 
Scope  of  Employment. 

'The  fact  that  the  automobile  by  which 
plaintiff  was  struck  was  admitted  to  belong  to 
defendant  and  that  its  driver  was  the  defend- 
ant's employ^  put  defendant  upon  proof  that 
the  automobile  was  not  used  in  his  business  or 
for  his  employment 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $§  1270-1272;  Dec.  Dig. 
i  330.*] 

6.  Masteb  and  Servant  (§  332*)— Injubt  to 
Thibd   Persons— Direction   of   Vebdiot— 

STATUTEa 

Under  Bern.  &  Bal.  Code,  S  340,  providing 
that  where  the  court  decides,  as  a  matter  of 
law,  what  verdict  should  be  found,  it  shall  dis- 
charge the  jury  and  direct  judgment  in  accord- 
ance with  its  decision,  where  the  defendant  in 
an  action  for  injuries  resulting  from  being 
struck  by  his  automobile,  showed,  without 
substantial  dispute,  that  it  was  not  being  used 
in  his  employment,  but  was  being  used  by  some 
other  person  on  business  of  his  own,  the  court 
properly  directed  a  judgment  for  defendant. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ig  1274-1277 ;  Dec.  Dig.  § 
332.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  John  B.  Yakey, 
Judge. 

Action  by  Charles  H.  Ludberg  against  S. 
Barghoorn.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Dan  Danielson,  of  Spokane  (Heber  Mc- 
Hugh,  of  Seattle,  of  counsel),  for  appellant. 
Charles  P.  Lund,  of  Spokane,  for  respondent. 

MOUNT,  J.  Plaintiff  brought  this  action 
to  recover  for  personal  Injuries.  Upon  the 
trial  of  the  case  to  a  Jury,  after  the  evidence 
was  all  submitted,  a  challenge  to  the  suffi- 


ciency of  the  evidence  was  Interposed  by  the 
defendant.  The  trial  court  sustained  this 
challenge  and  directed  a  judgment  to  be  en- 
tered in  favor  of  the  defendant  The  plain- 
tiff has  appealed. 

[1]  The  facts  are  as  follows:  On  May  2, 
1911,  the  plaintiff  was  run  over  and  Injured 
by  an  automobile  belonging  to  the  defendant. 
It  was  driven  at  that  time  by  one  Byron 
Raney.  The  evidence  tended  to  show  that 
the  automobile  was  being  driven,  at  the 
time  of  the  accident,  at  an  excessive  rate  of 
speed  In  the  city  of  Spokane,  and  while  the 
plaintiff  was  passing  a  standing  street  car 
he  was  struck  by  the  automobile.  The  drlT- 
er,  Byron  Raney,  had  been  in  the  employ 
of  the  defendant  for  some  time.  His  duties 
were  to  care  for  the  defendant's  lawn,  do 
chores  around  the  house,  and  keep  the  au- 
tomobile clean.  He  sometimes  drove  the  au- 
tomobile for  Mrs.  Barghoorn.  Upon  the  day 
of  the  Injury  to  plaintiff,  Byron  J.  Raney, 
who  was  a  near  neighbor  of  the  defendant, 
requested  the  use  of  the  defendant's  automo- 
bile for  the  purpose  of  sending  for  a  doctor 
to  attend  his  daughter  who  was  critically  lU. 
Byron  J.  Raney  Is  the  father  of  Byron 
Raney,  who  was  employed  by  the  defendant. 
Byron  J.  Raney,  the  father  of  the  boy,  tes- 
tified that  on  that  day  he  was  unable  to 
locate  the  doctor  he  desired;  that  he  went 
over  to  the  defendant's  house,  who  lived  the 
next  place  east,  and  requested  Mrs.  Barg- 
hoorn to  let  his  son,  Byron  Raney,  take  the 
automobile  for  the  purpose  of  looking  up  the 
doctor.  Mrs.  Barghoorn  consented  that  Mr. 
Raney's  son  should  take  the  automobile  for 
that  purpose.  The  young  man  took  the  auto- 
mobile and  went  to  the  doctor's  office,  where 
be  found  the  doctor.  He  took  the  doctor  In 
the  automobile  to  hia  father's  house.  There- 
after he  took  the  doctor  to  the  doctor's 
apartments  in  the  city,  and  on  his  return 
met  a  lady  friend  upon  the  street.  He  took 
this  lady  in  the  automobile  to  catch  a  street 
car  which  she  had  missed.  They  caught  the 
street  car  several  blocks  away  and  the  young 
man  then  started  to  return  with  the  au- 
tomobile to  the  garage.  On  Ills  way  back  be 
ran  over  the  plaintiff. 

Mrs.  Barghoorn  testified  that  at  the  re- 
quest of  Byron  Raney'e  father  she  loaned 
him  the  automobile  for  the  purpose  of  go- 
ing for  the  doctor. 

The  defendant  testified  that  he  did  not 
know  anything  about  the  accident  until  aft- 
er It  had  occurred. 

The  lady  friend  of  Byron  Raney  also  tes- 
tified to  substantially  the  same  facts  with 
reference  to  being  Invited  to  ride  In  the  au- 
tomobile as  were  given  by  Byron  Raney. 
She  also  testified  that  she  did  not  know  the 
defendant  or  his  wife  at  that  time.  The 
doctor  also  testified  that  the  boy  came  for 
him  with  the  automobile,  took  him  to  hi.s 
father's  house  to  see  the  sick  sister,  and  then 
took  him  to  his  apartments. 


*For  ottaer  cases  see  sama  topic  and  Bection  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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The  evidence  established  beyond  controver- 
sy that,  at  the  time  of  the  Injury  to  the 
plaintiff,  the  automobile  which  was  driven 
by  Byron  Raney  was  being  driven,  not  for 
the  defendant,  but  for  Byron  J.  Raney,  and 
that  the  driver  was  not  then  in  the  employ- 
ment of  the  defendant  or  upon  the  business 
of  the  defendant,  but  he  was  upon  an  er- 
rand solely  for  his  father. 

The  only  attempt  in  the  record  to  dispute 
this  fact  were  statements  made  by  the  de- 
fendant some  time  after  the  accident  under 
circumstances  substantially  as  follows:  The 
defendant,  after  learning  of  the  accident, 
visited  the  place  of  the  accident  and  had  a 
conversation  with  two  firemen,  whose  station 
was  near  the  place  of  the  accident,  for  the 
purpose  of  learning  the  facts  in  regard  there- 
to. One  of  these  firemen,  named  Wood,  tes- 
tified that  the  defendant  came  to  the  fire 
station  and  inquired  about  the  accident  and 
that  be  and  another  man  by  the  name  of 
Donaldson  went  to  the  scene  of  the  accident 
with  the  defendant  and  showed  him  bow  the 
accident  occurred;  that  he  told  Mr.  Barg- 
hoom  about  the  rate  of  speed  the  automobile 
was  going.  The  witness  Wood  then  testified 
as  follows,  referring  to  Mr.  Barghoom,  the 
defendant:  "He  said  he  was  the  owner  of 
it  (the  automobile),  and  he  said  that  his  boy 
could  not  have  got  time  to  have  got  up  speed 
from  the  comer  if  he  was  going  at  the  rate 
of  speed  that  we  thought  be  was  going  at 
the  time  he  hit  the  man.  He  said  that  his 
boy  had  fetched  a  friend  home  and  was 
on  his  way  back.  *  *  •  A.  The  conver- 
sation was  about  the  speed  that  the  boy  could 
have  got  up  on  his  machine.  He  said  that 
he  liad  only  come  up  to  fetch  a  friend  up 
to  the  comer  and  from  that  corner  to  our 
comer  would  not  be  time  to  get  up  the  speed. 
Q.  He  said  his  boy?  A.  Yes,  sir;  as  I  first 
understood  his  reference  to  his  son,  but  they 
told  me  not.  Q.  That  Is  when  he  sakl  his 
boy?     A.  Yes,    sir;    his   boy." 

Mr.  Donaldson,  the  other  fireman,  testified 
to  this  conversation  as  follows:  "Well,  the 
gentleman  asked  the  party  who  1  was  with, 
one  of  the  boys  at  the  station  there,  Mr. 
Wood,  asked  him  about  how  fast  the  ma- 
chine was  running.  Mr.  Wood  said  he 
thought  about  30  or  35  miles  an  hour,  and 
then  this  gentleman  said,  'I  don't  think  the 
machine  could  have  been  running  that  fast, 
because,'  he  said,  'I  sent  the  boy  up  to  Ninth 
and  Sherman  streets  with  this  friend  of 
mine,  and  I  don't  think  the  machine  could 
have  gotten  up  that  much  speed  before  he 
got  back  to  Eighth." 

This  is  the  only  evidence  in  the  record 
which  has  any  tendency  to  dispute  the  fact 
that  the  driver  of  the  automobile  was  on  the 
business  of  his  father  and  not  in  the  busi- 
ness of  the  defendant. 

It  is  argued  by  the  appellant  that  this  is 
Sufilcient  to  take  the  case  to  the  Jury.  This 
evidence  was  disputed  by  the  defendant  who 


testified  that  he  made  no  such  statements. 
It  is  apparent  from  the  statements  of  these 
witnesses  that  they  misunderstood  or  mis- 
construed the  conversation  they  had  with  the 
defendant  upon  that  occasion,  because  Mr. 
Wood  said  that  the  conversation  was  that 
"his  boy  had  fetched  a  friend  home  and  was 
on  his  way  back,"  wtiile  Mr.  Donaldson 
testified  that  the  defendant  said,  "I  sent  the 
boy  up  to  Ninth  and  Sherman  streets  with 
this  friend  of  mine,"  while  the  evidence  of 
the  defendant  was  to  the  effect  that  the 
driver  of  the  machine  was  taking  a  lady 
friend  of  Ills  (the  boy's)  h^me.  It  Is  un- 
doubtedly a  very  easy  matter  to  misconstrue 
or  misunderstand  statements  of  the  kind 
here  referred  to.  It  is  apparent,  we  think, 
that  there  is  no  substantial  evidence  here  to 
dispute  the  fact  that  the  errand  upon  which 
the  automobile  was  run  upon  ttiat  day  was 
not  an  errand  of  the  defendant,  but  was  an 
errand  of  the  driver  i>ersonalIy,  or  of  the 
driver's  father,  who  had  obtained  the  use 
of  the  automobile  for  his  own  private  pur- 
pose. 

[2]  Jones  on  Evidence,  p.  297,  in  referring 
to  this  class  of  evidence  says:  "It  is  a 
familiar  rule  that  verbal  admissions  should 
be  received  with  caution  and  subjected  to 
careful  scrutiny,  as  no  class  of  evidence  is 
more  subject  to  error  or  abuse.  Witnesses 
having  the  best  motives  are  generally  unable 
to  state  the  exact  language  of  an  admission, 
and  are  liable,  by  the  omission  or  changing 
of  words,  to  convey  a  false  impression  of 
the  language  used." 

[8]  This  court  has  frequently  held  that  be- 
fore a  verdict  can  be  sustained  it  must  be 
supported  by  substantial  proofs.  Pederson 
V.  Seattle,  etc..  Street  Ry.  C!o.,'  6  Wash.  202, 
33  Pac.  351,  34  Pac.  666;  Guley  t.  North- 
western C!oal  &  Transportation  Co.,  7  Wash. 
491,  35  Pac.  372 ;  Comegys  v.  American  Lum- 
ber Co.,  8  Wash.  661,  36  Pac.  1087.  We  are 
of  the  opinion  ttiat  the  evidence  of  these  two 
witnesses  does  not  dispute  the  fact  that  the 
boy  was  on  an  errand  for  his  father,  or  even 
rise  to  the  dignity  of  an  admission  on  the 
part  of  the  defendant  that  the  driver  was 
on  an  errand  for  the  defendant 

[4]  In  Jones  ▼.  Hoge,  47  WaslL  663,  92 
Pac.  433,  14  L.  R.  A.  (N.  S.)  216,  125  Am.  St. 
Rep.  915,  we  held  that  the  owner  of  an  auto- 
mobile is  not  liable  to  one  who  was  run 
over  by  his  incompetent  chauffeur  where  the 
machine  was  operated  without  the  knowledge 
or  authority  of  the  owner  on  a  personal  er- 
rand of  the  servant;  and  many  authorities 
are  there  cited  sustaining  this  rule. 

[5]  The  fact  that  the  automobile  was  ad- 
mitted to  belong  to  the  defendant  and  that 
the  driver  of  the  automobile  was  in  the  em- 
ploy of  the  defendant  was  sufficient  to  put 
the  defendant  upon  proof  that  the  automo- 
bile was  not  used  In  his  business  or  for  his 
employment  has  been  held  in  a  number  of 
cases.  Knust  v.  Bullock,  59  Wash.  141,  109 
Pac.  329;  Kneff  T.  Sanford,  63  Wash.  503, 
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115  Pat  1040;  Burger  ▼.  Tasicab  Motor  Co., 
68  Wash.  676,  120  Pac.  619. 

[6]  But  where,  upon  the  defense,  It  Is 
shown  conclusively  and  without  any  sub- 
stantial dispute  that  the  automobile  was  not 
being  nsed  at  the  time  of  the  Injury  in  the 
defendant's  employment  or  upon  Ills  busi- 
ness, and  was  being  used  by  some  other  per- 
son on  business  of  his  own  and  without  any 
reference  to  the  business  of  the  owner,  it  be- 
comes the  duty  of  the  court  to  direct  the 
Judgment  under  section  340,  Rem.  ft  Bal. 
Code.  We  think  the  trial  court,  therefore, 
properly  directed  a  Judgment  in  &Tor  of  the 
defendant. 

The  Judgment  is  aiSrmed. 

CROW,  0.  J.,  and  PARKER,  GOSE;  and 
OHADWICK,  JJ^  concur. 


CIS  Wasb.  482) 

GARSTAD  T.  PIONEER  SAND  ft  GRAVEL 
CO. 

(Supreme  Court  of  Washington.    May  7,  1913.) 

Mastib    ahd    Sibvant    (§    233*)  —  Injubies 

TO  SBBVAMT— CONTEIBUTOBY  NeQUGENCB. 

Where  a  master  supplied  a  safe  way 
through  its  sand  bunkers,  a  servant  who  in  bis 
baste  chose  a  more  dangerous  course  cannot  re- 
cover for  injuries  resulting  therefrom. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  681,  684-686,  701-742; 
Dec.  Dig.  {  233.»] 

E^illerton,  J.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court,  Heroe  County ;   M.  L.  Clifford,  Judge. 

Action  by  Hans  E.  Garstad  against  the 
Pioneer  Sand  ft  Gravel  Company.  From  a 
Judgment  toi  plaintiff,  defendant  appeals. 
Reversed  and  remanded,  with  direcUons. 

Hayden  &  Langhome,  of  Tacoma,  for  ap- 
pellant. Arctander,  Halls  ft  Jacobsen,  of 
Seattle,  for  respondent 

MAIN,  J.  The  object  of  this  action  is  to 
recover  damages  for  personal  injuries  al- 
leged to  be  due  to  the  negligence  of  the  de- 
fendant The  accident  out  of  which  the 
litigation  grew  happened  on  June  18,  1910. 
The  action  was  begun  during  the  latter  part 
of  January,  1912.  At  the  time  of  the  acci- 
dent the  defendant  was  operating  a  sand  and 
gravel  plant  near  Stellacom,  Wash.,  and  the 
plaintiff  was  at  that  time  employed  about  the 
plant  The  sand  and  gravel  were  taken 
from  the  pit  and  by  means  of  a  flume  con- 
veyed to  the  bunkers.  At  a  point  in  the 
flume  before  reaching  the  bunkers,  there 
were  placed  rods  or  bars  for  the  puriKtse  of 
arresting  the  larger  rock  or  stone.  This  was 
called  the  rock  chute.  Thirty  feet  below 
this  there  was  a  screen,  the  meshes  of  which 
were  sufiBcIently  large  to  permit  the  sand 
and  water  to  pass  through,  and  yet  prevent 
the  passage  of  gravel.    From  this  point  the 


gravel  passed  down  what  was  known  as  the 
gravel  chute,  and  the  sand  and  water  con- 
tinued down  the  flume  to  the  sand  bunkers, 
a  distance  of  al>out  20  feet  Around  the  top 
wall  of  the  sand  bunkers  was  a  heavy  tim- 
ber or  plank  of  sufficient  width  to  furnish  a 
reasonably  safe  footway.  In  one  side  of 
the  bunkers  were  openings  capable  of  being 
closed  as  occasion  might  require.  When  die 
bunker  was  filled  with  sand  to  a  point  above 
these  openings,  a  slide  would  be  raised  which 
would  open  the  holes  throngh  which  would 
then  i>a88  the  sand  into  what  was  known 
aa  the  sand  boxes.  The  plaintUT  had  been 
employed  at  the  plant  for  a  period  of  about 
two  weeks  t>efore  the  accident  and  two  daya 
l>efore  had  t)een  put  in  charge  of  the  bunk- 
ers. His  duties  there  were  to  attend  the 
rock  chute,  the  gravel  chute,  and  the  sand 
boxes.  On  the  day  of  the  accident  the  plaln- 
titt  left  the  gravel  dinte,  passed  down  a 
stairway  to  a  landing  or  platform,  then  stu- 
ping upon  the  timber  or  plank  at  the  top 
of  the  sand  bunker  proceeded  a  distance  of 
alMut  six  or  eight  feet  to  where  there  was 
an  upright  post  Inclining  outward  from  the 
top  wall  of  the  bunker  and  supporting  tbe 
flume  which  passed  over  the  bunker  at  an 
elevation  of  about  four  feet  The  plain- 
tiff was  on  his  way  to  adjust  the  sand 
boxes  which  were  beyond  the  side  of  tlie 
bunker  over  which  the  flume  passed.  When 
he  reached  tbe  post  already  referred  to  which 
supports  the  flume,  he  attempted  to  step 
across  the  comer  of  the  bunker  to  the  end 
of  a  plank  which  projected  over  the  ad- 
jacent wall  and  under  the  flume  about  10 
or  12  inches!  Holding  to  the  post  with 
one  hand,  one  foot  upon  the  heavy  timber 
at  the  base  of  the  post  be  extended  his 
other  foot  across  to  tbe  end  of  the  plank, 
and,  releasing  his  hold  upon  the  post  at- 
tempted to  swing  himself  or  Jump  across,  and 
in  his  effort  to  do  so  struck  his  head  upon 
the  bunker  which  was  4  feet  above,  and  fell 
into  the  bunker,  sustaining  the  injury  for 
which  he  claims  damages.  Instead  of  step- 
ping across  as  he  attempted,  there  was  a 
reasonably  safe  way  tor  him  to  proceed  by 
passing  the  upright  post  under  the  flume  to 
the  corner,  and  then  along  the  other  side  and 
under  the  flume  to  tbe  plank  which  he  was 
attempting  to  reach.  Tbls  way  was  open 
and  apparent  and  was  known  to  the  plain- 
tiff. The  reason  be  gives  for  attempting  to 
step  across  rather  than  proceed  around  tbe 
corner  was  bis  baste.  Tbe  distance  which 
he  attempted  to  step  was  approximately 
three  or  four  feet;  the  distance  around  the 
comer  would  have  been  but  little  greater. 
Tbe  only  inconvenience  in  passing  around 
tbe  corner  was  the  fact  that  the  flume  was 
four  feet  above;  but  in  reaching  the  end 
of  tbe  plank  upon  which  be  attempted  to 
step,  he  must  also  pass  under  the  flume. 
The  case  was  tried  to  tbe  court  and  a  Jury, 
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and  a  verdict  In  the  maa  of  $3,506  returned. 
At  the  conclusion  of  the  eTldence,  the  de- 
fendajit  challenged  the  legal  sufficiency  of 
the  evidence,  and  moved  the  court  for  a 
directed  verdict  This  motion  was  denied. 
After  the  verdict  was  returned,  the  defend- 
ant renewed  its  challenge  to  the  legal  suffi- 
ciency of  the  evidence  to  sustain  the  ver- 
dict, and  moved  the  court  for  a  Judgment 
notwithstanding  the  verdict  This  motion 
was  overruled.    The  defendant  appeals. 

In  the  appellant's  brief  a  number  of  er- 
rors are  assigned,  but  upon  the  oral  argu- 
ment counsel  waived  all  assignments  of  er- 
ror except  the  one  challenging  the  sufficiency 
of  the  evidence  to  sustain  the  verdict  As 
above  stated,  the  respondent  chose  a  danger- 
ous way  by  which  to  reach  the  sand  boxes, 
and  In  consequence  thereof  was  Injured, 
when  a  reasonably  safe  way  was  open  to 
him  which  was  but  little  lees  convenient  It 
has  by  repeated  decisions  of  this  court  be- 
come a  settled  principle  that  where  the  mas- 
ter provides  a  reasonably  safe  method  by 
which  the  employ^  may  perform  a  given 
service,  and  the  servant  voluntarily  elects  to 
perform  that  service  by  a  dangerous  method, 
and  la  Injured  In  consequence  thereof,  the 
servant  is  guilty  of  contributory  negligence 
which  bars  his  right  to  recover  damagea 
In  Bundy  v.  Union  Iron  Works,  46  Wash. 
2S1,  89  Pac.  S45,  It  U  said:  "The  proposi' 
tlon  is  thoroughly  established  by  the  courts 
that,  where  an  employ^  voluntarily  electa  to 
perform  a  given  service  in  a  perilous  manner 
when  a  perfectly  safe  method  is  open  and 
known  to  him,  he  is  guilty  of  such  contribu- 
tory negligence  as  will  defeat  a  recovery  as 
against  his  employer."  The  fact  that  the 
respondent  was  in  haste  at  the  time  of  the 
accident  and  for  that  reason  chose  the  dan- 
gerous way  does  not  relieve  him  from  the 
operation  of  the  principle  stated.  In  Segbet- 
ti  V.  EatonvlUe  Lumber  Co.,  65  Wash.  378, 
118  Pac.  810,  it  Is  said:  "The  master  had 
provided  the  servant  with  a  safe  and  simple 
way  to  do  the  thing  he  attempted  to  do.  He 
could  stop  the  cogs  and  rolls  in  from  five 
to  fifteen  seconds,  without  interfering  with 
the  other  movements  of  the  machine  or  the 
rest  of  the  machinery  In  the  mllL  This  was 
well  known  to  the  appellant  He  had  often 
used  the  lever  to  stop  the  cogs  and  tMa.  He 
did  not  do  so  this  time  because  he  was  in  a 
hurry,  and  thought  he  could  do  it  quicker  in 
the  way  he  attempted.  His  voluntary  choice 
of  an  unsafe  and  dangerous  way.  Instead  of 
the  safe  and  simple  way  provided  for  his 
protection,  stamps  his  act  with  negligence, 
and  exonerates  the  master  from  any  liability 
for  his  consequent  Injury." 

The  conclusion  we  have  reached  upon  this 
question  Is  decisive  of  the  action,  and  ren- 
ders further  discussion  unnecessary. 

The  Judgment  will  be  reversed  and  the 
•)  cause  remanded,  with  direction  to  the  su- 


perior court  to  enter  Judgment  in  favor  of 
appellant  notvrlthstanding  the  verdict 

CROW,  O.  J.,  and  IXLIS  and  MOttBIS, 
33.,  concur. 

PTJIiLERTON,  J.  (dissenttng).  The  evi- 
dence in  the  record,  as  I  read  it  Justifies  the 
conclusion  put  uiwn  it  by  the  Jury  and  the 
trial  Judge,  rather  than  the  conclusion  put 
upon  it  by  the  majority.  For  this  reason, 
I  dissent  from  the  Judgment  ordered. 


<?S  WMh.4««) 

SIMONS  T.  HALLIDIE  00.  et  aL     * 

{Supreme  Court  of  WashingtoiL    May  1(^ 
1913.) 

1.  COUPBOinSK  AND  Settlbmbnt  (I  23*)— H»- 
CEiPT— Vacation— BuBDBN  of  Pkoor. 

While  a  receipt  evidencing  satisfaction  of 
all  demands  between  the  parties  to  a  settlement 
is  not  conclusive  and  may  be  contradicted  by 
parol  for  fraud,  overreaching,  mUtake,  misun- 
derstanding, or  other  like  facta,  the  burden  ot 
proof  thereof  is  on  the  person  seeking  to  over- 
throw the  receipt 

[Ed.  Note.— For  other  cases,  see  Gempromise 
and  Settlement  Cent  Dig.  U  dl-94 ;  Dec.  Dig. 
I  23.*] 

2.  CoKPBouisn  AND  SrmxiacNT  (i  16*)— Rk- 
OICIPT— Impeachmbnt. 

Where,  pnrsiiant  to  a  compromise  and  set- 
tlement of  plaintiff's  interest  In  defendant  cor- 
poration, defendant  repurchased  plaintiff's  stock 
and  executed  certain  checks  to  him  therefor, 
be  executing  receipts  "in  full  of  all  demands 
of  every  kind  and  nature,"  after  being  warned 
not  to  take  the  money  unless  he  accepted  it  as 
a  final  and  complete  settlement  such  receipts 
constituted  a  complete  defense  to  a  subsequent 
action  to  recover  profits  on  bis  stock,  In  the 
absence  of  proof  ot  fraud,  mistake,  misunder- 
ataoding  of  facta,  etc 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement  Cent  Dig.  |i  54-66:  Dec  Dig. 
S  la*) 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  J.  D.  Hinkle,  Judge. 

Action  by  E.  J.  Simons  against  the  Hallldie 
Company  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Reversed. 

Qraves,  Kiaer  &  Graves,  of  Spokane,  for 
apitellants.  Geo.  B.  Cfeinfleld,  of  Spokane,  for 
respondent 

MORRIS,  3.  Action  by  respondent,  a  for- 
mer stockholder  of  the  apiwllant  corporation, 
to  recover  profits  claimed  to  have  been 
earned  while  he  was  such  stockholder. 

The  facts  are  these:  In  March,  IdlO,  appel- 
lant and  respondent  entered  into  an  agree- 
ment whereby  respondent  entered  the  serrlce 
of  appellant  as  a  machinery  salesman  at  a 
salary  <^  $150  a  month,  purchasing  at  the 
same  time  20  shares  of  its  stock  at  its  par 
value  of  $2,000.  This  agreement  contained 
the  following  provision  relating  to  the  stock, 
in .  the  event  of  respondent  ceasing  to  become 
a  stockholder:  "The  Hallldie  Company  has 
the  right  at  any  time  to  discharge  M.  J.  Sl- 
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mong  should  his  services  become  unsatisfac- 
tory, but,  in  the  event  of  their  dlsctiarging 
E.  J.  Simons,  they  hereby  agree  by  B.  B. 
Truett,  president,  to  purdiase  E.  J.  Simons' 
stock  for  the  same  price  that  he  paid  for 
same,  and  in  the  event  of  his  withdrawing 
from  the  firm  his  proportion  of  the  profits- 
to  the  date  of  bis  withdrawal  are  to  be  paid 
him  in  cash."  Respondent  remained  with 
the  company  about  a  year,  when  he  became 
dissatisfied  because  of  their  refusal  to  pro- 
mote his  brother  from  the  position  of  ship- 
ping clerk  to  that  of  salesman  and  spoke  to 
Mr.  Truett,  the  president  of  the  company, 
about  withdrawing  from  Its  employ.  It  then 
being  the  busy  season  for  the  machinery 
business,  the  company  was  very  desirous  of 
retaining  respondent's  services,  and  after 
some  negotiations  between  Truett  and  re- 
spondent, Truett,  as  an  inducement  to  re- 
spondent to  continue  in  the  service  of  the 
company,  offered  to  increase  his  salary  to 
$250  a  month,  repurchase  the  stock  at  the 
price  paid  for  It,  and  give  respondent  an  ad- 
ditional $750,  making  an  aggregate  of  $2,750 
to  be  payable  in  three  notes  due  in  6,  12,  and 
18  months.  Respondent  still  remained  dis- 
satisfied; Truett's  offer  seemingly  did  not 
appeal  to  him,  as  he  refused  to  accept  it,  and 
on  March  7, 1911,  respondent  was  discharged. 
An  attempt  was  then  made  to  arrive  at  an 
adjustment  of  the  amount  to  be  paid  respond- 
ent, culminating  in  the  repurchase  of  the 
stock  for  the  sum  of  $2,000,  for  which  sum 
respondent  received  the  check  of  appellant 
with  two  other  small  checks  representing  the 
balance  due  on  salary  and  expense  account, 
and  respondent  signed  the  following  receipt: 
"Received  of  Hallldle  Company  and  B.  B.  Tru- 
ett, the  sum  of  two  thousand  thirty  dollars  in 
full  of  all  demands  of  every  kind  and  nature. 
E.  X  Simons."  On  the  $30  <^eck  was  also 
written  these  words:  "Salary  in  full  to  date, 
$!W,  balance  in  full  of  all  demands  to  date." 
Respondent  testified  that  these  words  Just 
quoted  were  not  on  the?  check  when  he  received 
it,  but  from  the  nature  of  the  testimony  of- 
fered in  support  of  (hat  contention  we  are  In- 
clined to  the  belief  that  they  were.  The  next 
communication  between  the  parties  was  on 
March  24th,  when  through  an  attorney  re- 
spondent wrote  appellant  demanding  his 
share  of  accrued  profits  which  he  put  at 
$1,200.  The  company  refused  to  recognize 
any  claim  of  respondent  under  its  settlement 
with  him,  claiming  that  the  entire  matter 
had  been  adjusted,  and  respondent  brought 
this  action  in  wUch  he  recovered,  and  the 
company  has  appealed. 

The  cause  was  tried  without  a  Jury,  and 
the  lower  court  first  decided  In  favor  of  ap- 
pellant, holding,  as  we  understand,  that  the 
evidence  of  respondent  was  not  sufficient  to 
overcome  the  receipt  A  motion  for  a  new 
trial  was  made  and  upon  further  consideration 
the  court  changed  its  mind  and  entered  Judg- 
ment for  respondent.     In  awarding  the  re- 


spondent a  Judgment  the  lower  court  took 
Into  consideration  the  business  done  by  ap- 
pellant while  respondent  was  in  Its  employ, 
determined  a  profit  of  $11,654.26  had  been 
earned  during  that  time,  and  then  concluded 
that  respondent  was  entitled  to  one-tenth  of 
this  profit  because  of  his  ownership  of  one- 
tenth  of  the  8to(^.  After  reading  the  record, 
we  believe  the  lower  court  was  correct  in  its 
first  conclusion.  We  can  find  not  Ding  to 
indicate  to  us  suflELdent  reason  why  the  re- 
ceipt should  not  be  given  effect  The  whole 
matter  it  is  admitted  was  discussed  betweoi 
Truett  and  respondent  at  the  time  the  checks 
were  given  and  the  receipts  signed.  Truett 
says  that  they  were  then  endeavoring  to  ar- 
rive at  a  complete  settlement  of  the  amount 
due  respondent  as  salary,  upon  expense  ac- 
count and  for  the  repurchase  of  the  stock, 
and  that:  "I  made  him  a  new  offer,  a  casli 
offer  to  wipe  everything  off  the  slate  so  that 
there  would  be  no  further  argument,  no 
further  trouble,  so  that  we  could  get  a  com- 
plete settlement,  and  I  particularly  caUed  his 
attention  to  the  fact  that  that  settlement 
was  to  be  In  full  of  all  demands  of  every 
kind  In  full,  for  bis  dividends  if  he  bad  any 
such  claims;  In  full  for  everything,  and  I 
told  him  particularly  that  he  must  not  accept 
the  settlement — that  he  would  have  to  give 
us  a  receipt  in  full,  and  that  he  must  not  take 
It  unless  It  was  final,  a  complete  settlement" 
Respondent  does  not  deny  this  further  than 
to  say  that  Truett  told  him  when  he  Inquired 
as  to  his  share  of  the  profits  that  It  would  de- 
pend upon  his  future  action  whether  he  re- 
ceived any  or  not. 

[1]  We  are  inclined  to  accept  appellant's 
version  of  the  purpose  and  meaning  of  the 
receipt.  The  burden  of  proof  was  upon  re- 
spondent to  overthrow  this  receipt,  and  show 
some  good  reason  why  he  should  not  be  held 
to  Its  language.  He  has  not  done  so.  Re- 
ceipts are  not  conclusive.  They  may  be  con- 
tradicted by  parol.  Fraud,  overreaching, 
mistake,  misunderstanding,  or  other  like  facts 
may  be  shown  to  destroy  the  effect  of  the 
language  used  in  a  receipt 

[2]  We  do  not  find  any  of  these  facts  in 
this  case.  The  relation  between  these  par- 
ties was  at  that  time  somewhat  strained. 
They  had  met  together  for  the  purpose  of  ar- 
riving at  a  complete  settlement  of  their  af- 
fairs. It  was  not  intended  to  leave  anything 
for  future  negotiations,  and  when  respondent 
asserts  that  the  receipt  was  Intended  to  r^>- 
resent  only  the  mouey  then  i>ald,  and  to  leave 
the  question  of  whether  he  was  to  receive 
an  additional  sum  representing  the  earning 
power  of  his  stock  during  the  time  he  held 
It,  his  position  does  not  appeal  to  us  as 
natural  or  probable.  There  Is  much  in  this 
case  that  makes  the  following  excerpt  from 
the  opinion  In  Sherman  v.  Sweeney,  29  Wash. 
321,  69  Pac.  1117,  applicable:  "If  respondent 
understood  the  matter  otherwise  than  as 
stated  in  the  paper,  she  should  liave  so  an- 
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nounced  before  signing  It.  If  she  expected 
to  make  any  demand  Inconsistent  with  the 
terms  there  stated,  it  was  her  duty  to  make 
It  known  before  signing  and  delivering  it, 
and  accepting  the  money  which  was  paid 
relying  thereon."  Without  saying  more,  we 
believe  respondent  has  not  made  out  a  case 
in  his  attempt  to  overthrow  the  receipt  and 
that  the  lower  court  should  have  so  held. 
The  Judgment  is  reversed. 

CROW,  a  J.,  and  MAIN,  FULLERTON, 
and  ELLIS,  JJ.,  concur. 


PARKER  V.  SLOAN. 
(Supreme  Court  of  Utah.    July  22,  1912.    Re- 
hearing Denied  April  30,  1913.) 

Tboveb  and  Conversion  (|  60*) — Actions- 
Evidence— Sufficienct. 

In  an  nction  for  the  conversion  of  an  auto- 
mobile, evidence  of  conversion  held  insufficient 
to  go  to  the  jury. 

[Ed.  Note. — For  other  casee.  see  Trover  and 
Conversion,  Cent  Dig.  f$  288-294;  Dec.  Dig. 
§  66.»] 

Appeal  from  District  Court,  Salt  Lake 
County;    Geo.   G.  Armstrong,  Judge; 

Action  by  Arthur  I'arker  against  R.  W. 
Sloan.  From  a  Judgment  for  plaintifC,  de- 
fendant appeals.     Reversed  and    remanded. 

Gustln,  Gillette  &  Brayton,  of  Salt  Lake 
City,  for  appellant.  George  M.  Sullivan  and 
A.  T.  Sanford,  both  of  Salt  Lake  City,  for 
respondent. 

STRAUP,  J.  In  the  complaint  it  is  al- 
leged that  the  plaintiff,  in  February,  1911, 
indorsed  and  delivered  to  the  defendant  a 
check  for  $239  on  a  bank  In  Idaho,  which 
the  defendant  was  to  collect  and  pay  to  the 
plalnt'ier;  that  the  defendant  collected  the 
money,  but  paid  plaintiff  only  the  sum  of  $10. 
Judgment  on  this  count  was  asked  against 
the  defendant  for  $229  and  interest.  For  a 
second  cause  of  action  it  is  alleged  that  the 
plaintiff,  In  July,  1910,  borrowed  $95  from 
the  defendant,  and  that  to  secure  the  pay- 
ment thereof  the  plaintiff  gave  the  defendant 
a  bill  of  sale  of  an  automobile  of  the  value 
of  $2,000,  but  of  which  the  pUintiff  retained 
possession  until  in  August,  1910,  when  he 
delivered  It  to  the  defendant  "to  safely  keep 
and  preserve  the  same  as  security  for  said 
indebtedness."  It  is  further  alleged  that  two 
days  thereafter  the  defendant  wrongfully 
and  In  breach  of  his  agreement  and  without 
authority  sold  and  disposed  of  the  automo- 
bile, to  plaintiff's  damage  In  the  sum  of 
$2,000.  On  this  cause  of  action  Judgment 
was  asked  for  that  amount 

The  defendant,  by  way  of  answer  and  a 
counterclaim,  admitted  and  averred  that  in 
February,  1911,  he  received  $239  on  the  check 
referred  to  in  the  complaint  for  the  use  of 
the  plaintiff.     He  further  averred  that  be- 


tween July,  1908,  and  F^ruary,  1911,  he  at 
divers  times,  and  at  plaintiff's  request,  ad- 
vanced and  paid  to  him  $357,  which  the  plain- 
tiff had  not  repaid,  except  the  amount  received 
by  the  defendant  on  the  check,  and  that  $129 
remained  due  and  unpaid.  He  also  alleged 
that  in  July,  1910,  at  plaintiff's  request,  he 
loaned  him  $96,  "and  in  order  to  secure  the 
repayment  of  said  sum"  the  plaintiff  gave 
the  defendant  a  bill  of  sale  of  the  automobile, 
but  which  was  of  the  value  of  only  $100, 
and  that  the  $05  was  due  and  unpaid.  He 
denied  the  sale  and  conversion  of  the  auto- 
mobile. He  prayed  Judgment  against  the 
plaintiff  for  $129,  and  for  a  sale  of  the  auto- 
mobile to  satisfy  the  loan  of  $95. 

The  case  was  tried  to  the  court  and  a  Jury. 
A  verdict  was  rendered  for  the  plaintiff  on 
the  first  cause  of  action  for  $229  and  on  the 
second  for  $379.    The  defendant  appeals. 

We  think  there  was  no  evidence  to  Justify 
a  submission  of  the  case  to  the  Jury  on  the 
second  cause  of  action.  The  evidence  bear- 
ing thereon  is:  The  plaintiff  had  shli^wd  to 
him  an  automobile  at  Salt  Lake  City.  He 
borrowed  $96  from  the  defendant  to  pay  the 
freight,  and  gave  him  a  bill  of  sale  of  the 
automobile.  He  retained  possession  of  it 
and  used  it,  expecting  to  repay  the  defend- 
ant from  rentals  and  hire.  Business  not  be- 
ing good  at  Salt  Lake,  he  went  to  Ogden  with 
it.  There  he  used  it  for  the  same  purpose. 
He  accomplished  but  little  there.  Finally 
he  concluded  to  go  to  Oregon,  and  left  the 
automobile  at  Ogden  with  a  Mr.  Cole,  who 
had  operated  it  with  him.  The  evidence  is 
in  conflict  as  to  the  purpose  for  which  the 
plaintiff  left  the  automobile  with  Cole.  The 
plaintiff  testlfled  that  he  left  it  with  him 
only  for  safe-keeping  until  the  plaintiff  re- 
turned. There  was  considerable  evidence 
that  he  had  sold  it  to  Cole.  The  defendant, 
learning  of  the  plaintiff's  departure  and  of 
Cole's  possession  of  the  automobile,  exhibited 
to  Cole  the  bill  of  sale  plaintiff  had  given 
the  defendant,  and  demanded  possession  of 
It.  Cole  claimed  that  he  had  purchased  it 
from  plaintiff.  He,  however,  on  the  presen- 
tation of  the  bill  of  sale,  surrendered  the 
automobile  to  the  defendant  As  testified 
to  by  Cole,  the  defendant  then  sold  the  auto- 
mobile to  Cole  for  $450;  Cole  paying  the 
defendant  $25  as  part  payment  Cole  took 
the  car  back  to  Ogden  and  used  It  about  six 
weeks,  and  then  returned  it  to  the  defendant 
at  Salt  Lake,  stating  that  he  could  not  pay 
for  It,  and  demanded  back  the  $25  which  had 
been  paid  by  him.  The  defendant  returned 
him  the  money  and  took  the  automobile. 
Shortly  thereafter  the  defendant  gave  his 
chauffeur  a  bill  of  sale  of  it,  for  the  reason 
that  different  persons  were  using  It,  and  he 
did  not  desire  to  become  responsible  for 
accidents  which  might  result  from  the  opera- 
tion of  the  car.  The  chauffeur  paid  him 
nothing  for  it,  and  neither  intended  a  trans- 
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fer  of  title  or  poseesston.  The  defendant 
had  possession  of  the  automobile  after  Cole 
delivered  It  to  him,  and  had  it  stored  at  the 
time  of  the  trial,  and  offered  to  surrender 
and  deliver  it  to  the  plaintiff  upon  payment 
of  whatever  amount  might  be  found  dae 
him  and  owing  from  the  plaintiff. 

Upon  this  evidence  the  plaintiff  claims  two 
conversions  of  the  automobile  by  the  defend- 
ant; one  growing  out  of  the  transactions 
had  with  Cole,  the  other  the  defendant's 
giving  his  chauffeur  a  bill  of  sale.  We  do 
not  think  either  amounted  to  an  appropria- 
tion of  the  car  to  the  defendant's  use  with 
intent  to  deprive  the  plaintiff  of  It,  or  that 
either  constituted  a  conversion.  The  defend- 
ant had  possession  of  It,  and  was  able  and 
willing  to  surrender  it  to  the  plaintiff  upon 
payment  to  him  of  whatever  amount  was 
found  due  and  owing  from  the  plaintiff.  The 
plaintiff  made  no  demand  or  effort  to  get 
the  car,  and  made  no  offer  to  adjust  or  settle 
the  account  between  him  and  the  defendant. 
He  seemingly  preferred  not  to  have  It,  and 
to  diarge  the  defendant  with  the  value  of  It 

The  Judgment  is  reversed  and  the  case 
remanded  for  a  new  trial.  Costs  to  appel- 
lant 

FRICK,  C.  J.,  and  McCARTT,  J.,  concur. 


HcKENZIB  ▼.  CANNINO. 
(Supreme  Court  of  Utah.     Jan.  13,  1913.    Re- 
hearing Denied  April  SO,  1913.) 

1.  Malicious  Pbosecution  (|  24*)— ■Actiow— 
Pbescmption  akd  Busdzn  of  Pboof. 

Plaintiff,  in  an  action  for  malicious  prose- 
.  cation,  has  the  burden  of  showing  want  of  prob- 
able cause,  but  he  makes  out  a  prima  facie 
case  by  snowing  his  discharge  in  a  criminal 
prosecution  upon  a  bearing  before  a  magis- 
trate.! 

[£jd.  Note.— For  other  cases,  see  Malicious 
Prosecation,  Cent  Dig.  Sg  i9-«5;  Dec.  Dig.  | 
24.  •] 

2.  Malicious  Pbosecutior  d  71*)— Pboba- 
BLE  Cause— Advicb  of  Coun8EL--Qui!8tion 
FOR  Jury. 

Where  defendant  lubstantially  stated  to 
counsel  all  the  material  facts  known  to  him, 
and  upon  their  advice  instituted  a  criminal 
prosecution  in  good  faith  and  upon  a  well- 
grounded  belief  of  plaintiffs  guilt  it  may  be  a 
defense,  and  the  question  as  to  such  good  faith 
is  for  the  jury.* 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  ${  160-167;  Dec.  Dig. 
J  71.»] 

Appeal  from  District  Court,  Salt  laCke 
County;  T.  D.  Lewis,  Judge. 

Action  by  Ned  McKenzie  against  George 
Canning.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed  and  remanded 
for  a  new  trial. 


»  Smith  V.  Clark,  106  P.  653.  37  Utah,  U6,  26  E.  E. 
A.  (N.  8.)  953,  Ann.  Cas.  1912B,  1366. 
>  Wright  T.  Aschelm,  S  Utah,  480,  17  Pac.  US. 


Oustin,  Ginette  ft  Brayton,  of  Salt  Lake 
City,  for  api)ellant  Smith  &  McBroom,  ot 
Salt  Lake  Oty,  for  respondent 

8TRAUP,  J.  This  case  was  brought  to  re- 
cover damages  for  an  alleged  malicious  pros- 
ecution. The  plaintiff  had  a  verdict  and 
Judgment  in  his  favor.  The  defendant  ap- 
peals. 

[1]  The  burden,  of  course,  was  on  the 
plaintiff  to  show  want  of  probable  cause. 
He,  in  that  respect,  made  out  a  prima  facie 
case  by  showing  his  discharge  In  the  crim- 
inal prosecution  upon  a  hearing  and  an  in- 
vestigation of  the  charge  before  the  magis- 
trate. Smith  V.  Clark,  37  Utah,  116,  106 
Paa  653,  26  L.  R.  A.  (N.  S.)  953,  Ann.  Cas. 
1912B,  1366.  To  meet  It  the  defendant 
showed  that  in  Instituting  the  criminal  pro- 
ceedings complained  of  he  acted  upon  the  ad- 
vice of  counsel  (his  own  counsel  and  the 
county  attorney),  to  whom  he  had  stated 
all  material  facts  known  to  him.  With  re- 
spect to  this  issue  the  court  charged:  "(13) 
If  you  believe  from  the  evidence  that  the 
defendant.  Canning,  before  the  institution 
of  any  criminal  proceedings  against  the 
plaintiff,  McKenzie,  sought  the  advice  of 
counsel  and  put  before  him  a  full  and  fair 
disclosure  of  all  the  facts  he  bad  with  rea- 
sonable diligence  been  able  to  gather  concern- 
ing the  guiit  of  the  accused,  and  then  and 
there  received  advice  Justifying  the  prosecu- 
tion, and  relied  thereon  and  In  good  faith 
made  the  criminal  complaint  believing  the 
accused  guilty,  then  and  in  such  event  the 
defendant.  Canning,  Is  entitled  to  immunity 
from  damages,  notwithstanding  the  subse- 
quent acquittal  of  the  accused.  If  you  find 
from  the  evidence  that  such  was  the  course 
of  the  defendant  Canning's  conduct  then 
and  in  sudi  event  the  allegations  that  there 
was  want  of  probable  cause  for  commencing 
the  proeecution  Is  completely  rebutted  and, 
of  Itself  AowB  probable  cause.  If  you  are 
therefore  so  satisfied  from  the  evidence,  you 
are  instructed  that  your  verdict  should  be 
for  the  defendant."  Both  parties  concede 
this,  in  sul»tance^  to  be  a  correct  Btatemeat 
of  the  law, 

[2]  They  farther  concede  that  the  qaeatloii 
of  probable  cause  is  a  mixed  question  of  law 
and  fkct,  and  that  the  general  rule  Is  as 
stated  In  3  BUiott  on  Evidence,  |  2473,  as 
follows :  "Tbe  question  of  prottable  cause  Is 
a  mixed  question  of  law  and  fact  Whether 
the  djrcumstances  alleged  to  show  It  prob- 
able are  truie,  end  existed,  is  a  matter  of 
fact;  but  whether,  supposing  them  to  be 
true,  they  amount  to  a  probable  cause  la  a 
question  qf  law.  This  is  the  doctrine  general- 
ly adopted.  It  is  therefore  generally  the 
duty  of  the  CQvrt,  when  evidence  has  been 
given  to  prove  or  disprove  the  existence  of 
probable  cause,  to  submit  to  the  Jury  its 
credibility,  axtd  what  fact  it  proves,  with  in- 
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straetlons  tbat  the  facts  foimd  amonBt  t« 
proof  of  probable  cause,  or  that  they  do  not" 
This,  of  coarse,  when  there  is  a  conflict  ia 
the  evidence  with  respect  to  the  facts  bear- 
ing on  the  question,  or  where  just  conclu- 
sions of  fact  on  the  evidence  are  fairly  and 
reasonably  subject  to  different  deductions 
or  inferences  of  fact. 

What  divides  the  parties  is  this:  The 
defendant  contends  that  the  evidence  with 
respect  to  such  facts  is  without  conflict,  and 
hence  the  court,  on  his  request,  ought  to 
have  directed  a  verdict  in  bis  layor  on  that 
ground;  the  plaintiff,  that  there  is  some  con- 
flict as  to  whether  the  defendant  stated  to 
counsel  all  the  material  Cacts  known  to 
hlni.  and  as  to  Ills  belief  of  the  plaintiff's 
guilt  of  the  charge.    The  defendant,  his  coun- 

'  sel  in  the  criminal  prosecution,  and  the  coun- 
ty attorney  were  witnesses  on  behalf  of  the 
defendant.     What  facts  were  known  to  the 

.  defendant  and  what  were  communicated  to 
counsel  by  hlra,  th«  advice  glv«j,  and  the  de- 
fendant's belief  of  the  plalntifTs  guilt  were 
testified  to  by  these  witnesses.  We  think 
the  evidence,  without  conflict,  shows  that  the 
defendant  substantially  stated  to  counsel  all 
the  material  facts  known  to  him;  that  upon 
them  they  ad^'lsed  him;  that  be,  on  such 
advice,  Instituted  the  criminal  prosecution; 
and  that  in  doing  so  he  acted  in  good  faith 
and  upon  a  well-grounded  belief  of  the  plain- 
tiff's ^llt.  It,  however,  in  effect,  is  urged 
that  before  advice  of  counsel  may  be  a  de- 
fense it  must  appear,  not  only  that  the  de- 
fendant fairly  stated  all  the  facts  to  coun- 
sel, and  upon  them  was  advised,  but  also 
that  the  defendant  In  good  faith  believed 
the  plaintiff  guilty  of  the  charge,  and  that 
as  to  such  fact  the  plaintiff  was  entitled  to 
the  .ludgment  of  the  Jury.  That  In  some 
caseii,  dependent  upon  the  nature  of  the  evi- 
dence, may  he  true.  But  before  the  jury  Is 
justified  in  rejecting  or  disregarding  evi- 
dence of  the  defendant's  belief  of  the  plaln- 

•  tiff's  guilt,  there  must  be  some  evidence,  ei- 
ther from  the  nature  of  the  evidence,  calcu- 
lated not  to  justify  such  a  belief,  or  tending 
to  show  the  defendant's  disbelief,  or  other 
facts  or  circumstances  to  justify  a  fair  infer- 
ence of  the  defendant's  disbelief.  In  other 
words,  the  Jury  may  not  arbitrarily  reject 
the  defendant's  evidence  showing  a  well- 
grounded  belief  by  him  of  the  plaintiff's 
guilt.  The  respondent's  contention  in  this 
regard  is  well  answered  in  the  case  of  Wright 
V.  Aschelm,  5  Utah,  480,  17  Pac.  125.  Said 
Mr.  Justice  Henderson,  in  speaking  for  the 
court:  "If  the  defendant  in  this  kind  ot  an 
action,  at  the  time  of  commencing  the  suit 
complained  of,  had  knowledge  of  facts  tend- 

.  ing  to  show  probable  cause,  but  had  knowl- 
edge of   other   facts  which  would   tend   to 
explain  or  modify  them,  or  tending  directly 
to  show  want  of  probable  cause,  and  it  be- 1 
comes  a  question  as  to  which  of  such  facts  [ 


were  believed  and  acted  upon,  this  would 
be  a  question  for  the  Jury.  This  is  mention- 
ed In  Stewart  V.  Sonnebom,  98  U.  S.  187  [25 
L.  Ed.  110],  as  an  apparent  exception  to  the 
general  rule  that  what  facts  wiU  constitute 
probable  cause  is  a  question  of  law  for  the 
court;  but  this  does  not  apply  to  a  case 
where  all  the  undisputed  facts  known  to  the 
defendant,  taken  together,  would  justify  in  a 
reasonable  person  the  honest  belief  that  the 
faet  charged  was  probably  true.  In  such 
case  the  defense  would  be  absolute  as  matter 
of  law,  and  the  Jury  would  have  no  right, 
under  the  pretense  of  saying  the  defendant 
did  not  believe,  to  find  against  him.  If  it 
were  otherwise,  the  rule  that  what  facts 
constitute  probable  cause  In  an  action  for 
malicious  prosecution  is  a  question  of  law 
for  the  court  would  have  no  meaning  or 
force  whatever.  The  Jury  might  In  every 
case,  no  matter  what  the  facts  might  be,  un- 
der the  pretense  of  unbelief  on  the  part  ot 
defendant,  flud  against  him." 

Upon  the  evidence  we  think  the  defendant 
was  entitled  to  a  directed  verdict  in  his  fa- 
vor; for  the  assumed  facts  fts  to  the  ques- 
tion of  probable  cause,  and  upon  which  the 
court  directed  the  jury  to  return  a  verdict 
for  the  defendant,  were  without  any  sub- 
stantial conflict. 

The  Judgment  of  the  court  below  is  there- 
fore reversed  and  the  cause  remanded,  with 
directions  to  vacate  the  judgment  and  to 
grant  a  new  trial.    Costs  to  the  appellant 

McCABTY,  G.  J.,  and  FRICK,  J.,  concur. 


UTAH  FOUNDRY  &  MACHINE  CO.  ▼. 
UTAH  GAS  &  COKE  CO. 

(Supreme  Court  of  Utah.    December  20,  1912. 
Rehearing  Denied  April  30,  1913.) 

1.  TBOVEB   ANn    CONVEBSIOH    (|  35*)— BUBDltN 

OF  Proof. 

Wiiere  defendant  set  up  as  a  coanterclaim 
its  ri^ht  to  compensation  for  scrap  Iron  which 
it  claimed  had  been  converted  by  plaintiff,  de- 
fendant has  the  burden  of  proving  the  conver- 
sion and  the  amount  of  iron  converted. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  H  215,  21? ;   D^.  Dig. 

2.  Tbiai.  (I  284*)— iNSTBucnoNS— BuBOxn  of 
Proof. 

Where  a  defendant  set  up  as  a  counter- 
claim plaintiff's  conversion  of  scrap  iron,  whidi 
was  denied .  by  plaintiff,  who  introduced  evi- 
dence in  support  of  the  denial,  an  instruction 
that  if  the  jury  found  i>art  of  tlie  moneys  paid 
by  plaintiff  to  defendant's  agent  was  for  scrap 
iron  wrongfully  sold,  but  were  unable  to  deter- 
mine the  exact  amount,  the  amount  so  paid  be- 
ing peculiarly  within  the  knowledge  of  plaintiff, 
the  jury  might,  in  the  absence  of  any  Bhowing, 
assume  that  all  moneys  paid  to  defendant's  agent 
were  for  that  purpose  is  erroneous  and  preju- 
dicial because  castmg  on  plaintiff  the  burden  of 
proof  which  was  on  defendant   ' 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §S  531-538,  566 ;    Dec.  Dig.  f  2S4.*] 
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8.   EtIEEWCB    (I    64*y— pBBBUltPTIOirS— INTKB- 
XNOn    UPON    INFXKBNOXS.' 

Inference*  cannot  be  bottomed  npon  in- 
ferences, and  an  instruction  upon  defendant's 
counterclaim  for  converaion  of  scrap  iron,  Trhicb 
allowed  the  baaing  of  inferences  upon  inferences 
by  assuming  wrongdoing  by  plaintiff,  is  erro- 
neous. 

[Bd. .  Note.— For  other  cases,  see  Bridence, 
Cent  Dig.  f  74;   Dec.  Dig.  {  54.*]' 

4.  E3VIDENCK  <f  244*)  — ADiassioNS— ADins- 

BIORB   BT   AOKNT. 

To  bind  his  principal,  an  admission  by  an 
agent  must  be  made  within  the  scope  of  his  em- 
ployment and  during  the  transaction  of  busi- 
ness by  him ;  therefore,  a  statement  or  decla- 
ration by  the  secretary  and  bookkeeper  of  a 
corporation,  long  after  the  transaction,  as  to 
the  purposes  for  which  checks  were  given  is  not 
binding  on  the  corporation  as  an  admission. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i|  916-936;   Dec  Dig.  !  244.*] 

6.   TbOVEB  and    CORTEBBIOIf    ({  40*)— ACTIONS 
— EVIDBHCK. 

Evidence  held  insufficient  to  sustain  a  find- 
ing in  favor  of  defendant  who  by  counterclaim 
set  up  plaintiff's  conversion  of  scrap  iron. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  H  232-244;  Dec.  Dig. 
I  40.*] 

6.  Appeal  and  EIbbob  ({  1175*)— Rxtebsai/— 

Rbmand. 

Where  defendant  admitted  plaintifTs  de- 
mand, and  set  ui>  a  counterclaim  for  conver- 
sion, a  judgment  in  favor  of  defendant,  which 
is  not  sustained  by  sufficient  evidence,  will  be 
reversed  without  remanding  for  new  trial ;  it 
appearing  that  the  judgment  was  rendered  in 
obedience  to  an  erroneous  instruction  on  the 
burden  of  proof,  and  that  in  a  former  trial, 
where  the  evidence  was  the  same  and  no  such 
instructions  were  given,  verdict  was  for  plain- 
tiff. 

[BM.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  {{  4573-4587;  Dec.  Dig.  S 
1176.*] 

Appeal  from  District  Court,  Salt  Lake 
County;    T.  D.  Lewis,  Judge. 

Action  by  the  Utah  Foundry  &  Machine 
Company,  a  corporation,  against  the  Utah 
Oas  &  Coke  Company,  a  corporation,  which 
counterclalmed.  From  a  judgment  for  de- 
fendant for  the  difference  between  the 
amount  of  its  counterclaim  and  plaintiff's  de- 
mand, plaintiff  appeals.  Reversed  and  re- 
manded, with  directions. 

George  M.  SnlliTan,  of  Salt  Lake  City,  for 
appellant  Stephens,  Smith  &  Porter,  of 
Salt  Lake  City,  for  respondent 

STRAUP,  J.  The  plaintiff  brought  this 
action  to  recover  a  balance  of  $285,  alleged 
to  be  due  for  goods  and  supplies,  consisting 
of  iron  castings,  sold  and  delivered  to  the 
defendant  The  defendant.  In  its  answer,  ad- 
mitted the  alleged  claims  and  the  amount 
due.  By  way  of  counterclaim  it  alleged  In 
the  first  count  that,  in  purchasing  goods  and 
supplies  by  the  defendant  from  the  plaintiff, 
one  Wright,  the  agent  of  the  defendant  and 
acting  for  it  In  the  making  of  such  pur- 
chases, had  entered  Into  a  conspiracy  with 
the  plaintiff  whereby  the  goods  were  pur- 
chased at  an  excessive  price,  and  the  excess 


paid  by  plaintiff  to  Wright,  and  that  In  fur- 
therance of  such  c<H)splracy  the  plaintiff  in 
such  transactions  overcharged  the  defendant 
In  the  sum  of  (200.  In  the  second  count  the 
defendant  alleged  that  between  the  1st  day 
of  August,  1906,  and  the  Ist  day  of  August, 
1907,  It  was  the  owner  and  lawfully  possess- 
ed of  ctftaln  "cast-Iron  piping" — scrap  iron — 
of  the  value  of  $300,  and  that  "on  divers 
dates  between  said  dates,  the  exact  date  this 
defendant  is  unable  to  give,  the  plalntiflC,  at 
Salt  Lake  City,  Utah,  unlawfully  took  and 
carried  away  said  goods,  to  wit,  said  iron 
piping,  and  converted  and  disposed  of  tba 
same  for  its  own  use  to  the  damage  of  this 
defendant  in  the  sum  of  |300."  The  coun- 
terclaim was  denied.  The  case  was  first 
tried  in  the  city  court  From  a  judgment 
in  favor  of  the  plaintiff  on  its  complaint  for 
the  full  amount  sued  for,  the  defendant  ap- 
pealed to  the  district  court  There  the  case 
was  tried  three  times  before  the  court  and 
a  jury.  In  the  district  court  the  defendant 
abandoned  the  first  count  of  Its  counterclaim. 
So  each  time  the  case  was  tried  it  was  tried 
solely  on  the  Issues  presented  by  the  counter- 
claim in  respect  of  the  alleged  thefts  and  con- 
version of  the  defendant's  scrap  Iron  by  the 
plaintiff.  The  first  trial  resulted  In  a  ver- 
dict in  favor  of  the  plaintiff  for  the  fall 
amount  sued  for.  The  second  was  a  mis- 
trial resulting  in  the  discharge  of  the  jury 
without  a  submission  of  the  cause  to  them 
after  the  evidence  had  all  been  adduced,  the 
parties  had  rested,  and  arguments  to  the 
jury  partially  made.  The  third  resulted  in 
a  verdict  in  favor  of  the  defendant  on  its 
counterclaim  in  the  sum  of  $8  in  excess  of 
plaintiff's  claim.  From  that  judgment  the 
plaintiff  has  appealed.  The  evidence  and 
proceedings  had  on  the  first  and  last  trials 
In  the  district  court  and  the  substance  of 
the  second  are  preserved  by  a  bill  of  ex- 
ceptions and  made  a  part  of  the  record  on 
appeal.  Numerous  errors  are  assigned.  We 
find  it  necessary  to  consider  bnt  two  of  them: 
Those  relating  to  the  charge,  and  insufficien- 
cy of  the  evidence  to  support  the  finding  on 
the  counterclaim. 

The  defendant  was  engaged  in  maaufactur- 
Ing  and  furnishing  gas  in  Salt  Lake  City; 
the  plaintiff  in  a  foundry  business.  In  sup- 
port of  the  thefts  and  conversions  alleged  in 
Its  counterclaim,  the  defendant  called  bnt 
one  witness,  its  superintendent  of  distribu- 
tion, who,  in  substance,  testified :  At  the  time 
in  question  the  defendant  was  laying  about 
60  miles  of  gas  mains  along  the  streets  of 
the  city.  It  furnished  its  own  materlaL 
The  work  was  done  under  contract  by  Han- 
ly  &  Ritchie.  Piping  and  other  material 
were  delivered  at  railroad  sidings  for  the 
contractors  who  hauled  and  scattered  the 
piping  and  material  along  the  streets  where 
trenches  had  been  dug  and  where  they  re- 
mained until  put  in  the  trenches.    The  plain- 
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tiff,  at  the  defendant's  request,  furnished  the 
defendant  caat-iron  goods  and  supplies  used 
by  It  In  the  prosecution  of  the  work.  In  the 
laying  of  the  pipe  and  In  the  construction  of 
the  work,  scraps  and  pieces  of  pipe  and  oth- 
er material  resulted,  which  were  "left  lying 
around  on  the  Job  until  they  were  disposed 
of."  The  witness  further  testified  that 
among  other  duties  It  also  was  his  duty  to 
superintend  the  laying  of  the  gas  mains.  He 
attended  to  the  hauling  of  the  material,  the 
keeping  of  plenty  of  pipe  ahead  for  the  con- 
tractors, and  the  making  of  estimates  on 
which  the  contractors  were  paid.  The  de- 
fendant also  bad  in  Its  employ  one  W.  O. 
Wright,  who  was  foreman  of  the  inspectors. 
It  was  his  duty  to  Inspect  the  work,  to  su- 
pervise and  control  Inspectors  under  him, 
and  to  see  that  the  work  was  done  in  accord- 
ance with  the  contract  There  was  no  one 
charged  with  the  duty  of  looking  after  the 
scrap  iron  scattered  along  the  streets  after 
the  mains  had  been  laid ;  but  the  witness 
and  Wright  both  looked  after  it  and  both 
jointly  attended  to  it  The  witness  further 
testified  that  in  the  construction  of  the  work 
throughout  the  city  the  defendant  during  the 
prosecution  of  the  work,  and  after  the  mains 
had  been  laid,  lost  about  40  tons  of  scrap 
iron  so  left  scattered  along  the  streets.  He 
largely  arrived  at  this  estimate  by  ascertain- 
ing from  the  books  of  the  defendant  the 
amount  of  gas  pipe  and  other  material  pur- 
chased by  It;  by  ascertaining  from  the  books 
the  amount  of  gas  pipe  and  other  materi- 
al placed  underground;  and  by  subtracting 
the  latter  amount  from  the  former.  He  also 
testified  that  on  several  occasions  he  di- 
rected employes  of  the  defendant  to  gather 
some  of  the  scrap  Iron  and  that  he  caused 
some  of  It  to  be  delivered  to  plaintiff.  Qut 
he  did  not  testify  how  much  he  caused  to  be 
so  gathered  or  delivered  to  it  He,  from 
vouchers  rendered  by  the  plaintiff,  testified 
that  it  at  different  times  had  received  about 
7  tons  and  1,572  pounds  of  scrap  iron,  which, 
at  the  market  price  of  one  cent  a  pound, 
amounted  to  $155.72;  but  that  the  defend- 
ant was  given  full  credit  and  was  paid  there- 
for. He  did  not  testify,  nor  did  any  other 
witness,  that  Wright  had  no  authority  to 
sell  scrap  iron  of  the  defendant  but  testified 
that  Wright  had  no  authority  to  sell  scrap 
iron  "on  his  own  account" 

Robert  Croft  Jr.,  who  owned  about  4,900 
shares  of  the  capital  stock  of  10,000  share.s 
of  the  plaintiff,  was  the  president  and  gener- 
al manager  of  the  plaintiff  corporation.  Ills 
father,  Robert  Croft,  Sr.,  73  years  of  age  and 
owning  30  shares,  was  its  secretary,  book- 
keeper, and  collector.  Fred  Croft  a  son  of 
Robert  Croft,  Sr.,  and  a  stockholder  of  the 
company,  had  a  personal  controversy  with 
the  plaintiff  over  matters  between  him  and 
it  He  consulted  an  attorney  about  It,  the 
same  attorney  who  represented  the  defendant 
in  this  litigation.  Fred,  took  from  the  pri- 
vate papers  of  the  plaintiff  a  returned  check 


which  had  been  Issued  by  the  plaintiff  to 
Wright  for  $56,  and  Indorsed  by  him,  and 
the  stub  from  which  the  check  had  been  de- 
tached and  delivered  them  to  the  attorney. 
It  is  not  made  to  appear  that  they  had  any- 
thing to  do  with  his  controversy.  The  stub, 
when  it  was  delivered  to  the  defendant's  at- 
torney by  Fred,  had  written  on  it  the  words 
"for  iron  and  commission."  This,  with  Fred's 
consent,  was  communicated  to  the  general 
manager  of  the  defendant  and  the  check  and 
stub  shown  him.  His  suspicions  were  arous- 
ed that  Wright  had  some  kind  of  dealings 
with  the  plaintiff  in  which  money  was  paid 
blm,  and  that  he  had  failed  to  account  to 
the  defendant  for  it  Thereupon  he  directed 
the  witness,  the  defendant's  superintendent 
of  distribution,  and  his  stenographer,  to  visit 
the  Orofts  and  Interview  them.  They  visited 
the  plaintiff's  place  of  business  and  there 
found  Croft,  Sr.,  alone.  Among  other  things 
the  witness  said  to  him :  "Information  has 
reached  us  to  the  effect  tliat  Wright  sold 
scrap  iron  to  you."  As  testified  to  by  the 
witness,  Croft  first  denied  It;  then  he  said 
that  Wright  had  sold  him  scrap  iron,  but  he 
presumed  that  he  was  an  employs  of  the  gas 
company;  that  he  paid  him,  and  presumed 
that  he  had  paid  It  to  the  gas  company.  The 
witness  asked  him  how  Wright  delivered  the 
iron  to  him.  He  answered  that  Wright  call- 
ed him  up  and  asked  him  to  send  a  team  to 
certain  places  to  collect  scrap  iron.  The  wit- 
ness told  Croft  that  "it  was  peculiar  that  he 
would  take  that  kind  of  an  order  from  Wright 
when  previous  orders,  any  time  he  liad  been 
ordered  to  collect  scrap  iron  by  the  company, 
came  directly  from  him  [the  witness}  or 
else  the  Iron  was  hauled  to  him  [Croft]  by 
our  teams  or  hired  teams."  The  witness  ask- 
ed Croft  how  he  had  paid  Wright  He  said 
by  checks.  He  was  asked  if  he  had  any 
other  transactions  with  Wright  and  lie  said 
that  he  had  not.  The  witness  then  asked 
permission  to  look  over  the  papers,  checks, 
stubs,  and  books  of  the  plaintiff.  He  and  bis 
stenographer  were  given  liberty  to  do  so. 
About  that  time  Robert  Croft  Jr.,  appeared 
at  the  office.  Both  he  and  his  father  assisted 
the  witness  and  his  stenographer  In  gather- 
ing up  and  getting  all  the  returned  checks 
and  stubs  and  all  twoks  and  papers  pertain- 
ing to  plaintiff's  business.  The  witness  and 
his  stenographer  found  four  returned  checks 
which  had  been  issued  to  Wright  by  the 
plaintiff.  He  testified  that  he  and  his  ste- 
nographer compared  the  checks  with  the  stubs 
and  that  on  at  least  one  of  them  found  writ- 
ten or  noted  "for  commission,"  not  for  Iron, 
and  testified  that  he  could  not  remember 
what  notation  or  words  were  on  the  other 
stubs.  The  witness  showed  Croft  two  checks 
and  asked  permission  to  take  them.  The  per- 
mission was  granted.  They  took  the  two  and 
clandestinely  two  others.  Later  all  the 
checks  taken  were  returned  to  the  plaintiff, 
including  the  check  and  stub  wlilch  Fred  had 
taken.    At  the  trial  the  defendant  called  for 
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•II  the  CtKcks  irhidi  tbe  plainUff  bad  issued 
and  given  to  Wrigtit.  Tbe  lualntlff  produced 
Ave.  It  was  nnable  to  find  or  produce  tbe 
check  or  stub  which  Fred  had  taken  and 
which  had  been  returned  to  tbe  plaintiff. 
The  Are  checks  were  put  in  evidence.  Evi- 
dence was  given  of  tbe  notation  on  the  mlss- 
iDg  stub  and  the  contents  and  amount  of  the 
missing  check.  The  other  stubs  were  not 
called  for  and  were  not  oftMed  in  evidence 
hj  tlie  defendant  The  six  clie<^s  amounted 
in  the  aggregate  to  $277.4S,  all  payable  to 
Wright  and  Issued  by  tbe  plalntUT  and  in- 
dorsed by  Wright  While  the  witness  testi- 
fied that  Oroft,  St.,  first  denied  receiving  any 
Iron  from  Wright  then  ndmltted  receiving 
some,  and  afterwards  "told  a  different  story," 
again  denying  It  still  tbe  witness  did  not 
testify  that  Croft  stated  any  amount  of  iron 
so  received  by  him  from  Wright 

This,  in  substance,  is  all  the  evidence  ad- 
duced by  the  defendant  in  support  of  its 
counterclaim  that  the  plaintiff  at  divers  times 
"unlawfully  took  and  carried  away"  iron  be- 
longing to  the  defendant  "and  converted  and 
disposed  of  the  same  for  its  own  use." 

Two  witnesses  testified  on  behalf  of  the 
plaintifr,  Robert  Croft  Br.,  and  Robert 
Croft  Jr.  They  denied  that  they  or  the 
plaintiff  had  received  any  Iron  from  Wright 
or  the  defendant  except  the  7  tons  and  1,572 
pounds  for  wliich  admittedly  the  defendant 
was  given  credit  and  was  paid.  They  testi- 
fied that  when  the  defendant  began  its  con- 
struction work  it  was  purchasing  foundry 
supplies  from  other  foundries  in  the  city. 
Thereafter  Wright  called  on  the  Crofts  and 
told  them  that  he  was  in  a  position  to  give 
the  plaintiff  orders  for  supplies  and  tliat  he 
could  throw  a  good  deal  of  work  to  it;  but 
If  be  did,  he  thought  he  should  be  entitled 
to  a  commission  on  the  amount  of  goods  sold 
by  plaintiff  to  the  defendant  After  negotiat- 
ing back  and  forth  as  to  the  rate,  the  plain- 
tiff finally  asreed  to  give  him  10  per  cent 
Thereafter  the  plaintiff  received  orders  from 
the  defendant  for  foundry  supplies  and  fur- 
nished to  the  defendant  in  all  about  $3,300 
worth,  for  which  plaintiff  was  paid  in  full 
by  tbe  defendant,  except  the  balance  sued 
for  of  |2S5.  When  tbe  last  check  was  Issued 
to  Wright,  the  amount  so  sold  and  delivered 
was  about  $2,580.  The  Crofts  further  testi- 
fied that  the  checks  Issued  by  plaintiff  and 
delivered  to  Wright  were  all  in  payment  not 
of  scrap  iroB,  but  of  commissioua  Croft, 
8r.,  who  wrote  the  checks,  testifled  that 
the  stub  after  it  had  been  taken  by  Fred  and 
when  It  was  returned  to  the  plaintiff  had  on 
It  the  words  "for  iron  and  commission"; 
but  that  the  word  'iron"  was  not  in  his 
(Croft  Sr.'s)  handwriting,  and  was  not  writ- 
ten on  the  stub  when  the  check  was  issued, 
and  was  not  on  the  stub  when  it  was  taken 
from  tbe  plaintifTs  possession,  and  in  effect 
testifled  that  some  one  wrote  the  word  "iron" 
on  tbe  stub  after  Fred  had  taken  U  and  be- 


fore it  was  returned.  The  plaintiff  oHercd  in 
evidence  the  stubs  of  tbe  other  checks,  all 
of  which  had  on  them  the  notation  or  mem- 
orandum "for  commission,"  not  for  iron. 
The  offer  was  supported  by  the  testimony  of 
Oroft  tliat  he  bad  personal  Imowledge  of 
the  fact  so  stated;  tliat  the  notation  or  mem- 
orandum was  made  on  each  of  the  stubs  by 
him  at  the  time  the  checks  were  written  and 
detached  therefrom  and  delivered  to  Wright ; 
and  that  they  were  made  in  the  regular  and 
due  course  of  businesa  Upon  defendant's  ob- 
jections, the  offer  waa  by  the  court  refused. 
[1, 2]  Upon  these  issues  and  upon  this  ert- 
denoe  the  court  instructed  the  Jury  to  find 
for  tbe  plaintiff  on  the  issues  presented  by 
the  complaint  for  the  fuU  amount  sued  for, 
together  with  interest  Upon  the  issue  pre- 
sented by  the  counterclaim,  the  court  charg- 
ed: (6)  That  "in  order  to  establish  defend- 
ant's counterclaim  the  burden  is  on  the  de- 
fendant to  prove  by  a  preponderance  of  the 
evidence  the  amount  of  cast-iron  pipe,  U 
any,  belonging  to  tbe  defendant  that  the 
plaintiff  unlawfully  took  or  carried  away.  If 
any,  and,  second,  the  reasonable  market  val- 
ue thereof."  The  court  also  charged:  (6) 
That  if  the  Jury,  from  a  preponderance  of 
the  evidence,  found  that  Wright  "delivered 
to  plaintiff  cast-iron  piping,  the  property  of 
the  defendant  and  that  plaintiff  had  not 
given  defendant  credit  on  its  account  for  tbe 
same,  then  the  court  instructs  you  that  yoa 
must  find  for  the  defendant  on  the  counter- 
claim for  the  reasonable  market  value  of 
such  cast-iron  piping."  Tbe  court  further 
charged:  "(8)  If  you  find  from  a  preponder- 
ance of  the  evidence  that  at  least  part  of 
the  moneys  paid  to  Wright  by  the  plaintiff 
company  was  paid  for  scrap  iron  of  the  de- 
fendant company  wrongfully  sold  to  the 
plaintiff  company  by  said  Wright  but  you 
are  unable  to  determine  definitely  Uie  exact 
amount  so  paid,  then  you  are  instructed  ttiat 
it  is  peculiarly  within  the  knowledge  of  tbe 
plaintiff  company  as  to  Just  how  much  was 
paid  for  scrap  iron,  if  any,  and  how  much 
was  paid  as  commission,  if  any,  and  within 
plaintiff's  power  to  explain  and  show  def- 
initely the  amount  for  each;  and  you  liave 
the  right,  in  the  absence  of  any  such  showing 
and  explanation,  to  assume,  it  under  ail  the 
circumstances  of  the  case  you  find  it  is  a 
fair  assumption,  that  all  of  said  moneys  so 
paid  to  Wright  were  paid  to  him  for  scrap 
iron,  and  you  may  resolve  reasonable  doubts 
as  to  the  amount,  if  any,  of  such  scrap  iron 
so  sold  to  the  plaintiff  most  strongly  against 
the  plaintiff  company.  It  is  the  policy  of 
the  law  not  to  permit  a  wrongdoer  to  profit 
by  his  own  wrongdoing ;  but,  before  you  can 
apply  this  principle,  you  must  believe  from 
a  preponderance  of  the  evidence  that  the 
plaintiff  company  was  in  fact  a  wrongdoer 
and  actually  received  from  Wright  scrap 
iron  wrongfully  taken  by  Wright  from  the 
defendant  company."    The  proposition  as  to 
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burden  of  proof,  and'  as  stated  In  paragraph 
8  of  the  charge,  was  correctly  stated.  Let 
It  also  be  assumed  that  the  proposition  as 
stated  In  paragraph  6,  If  within  the  allega- 
tions of  the  counterclaim,  was  also  correct- 
ly stated.  But  the  propositions  and  prin- 
ciples stated  in  paragraph  8  are,  we  think, 
erroneously  stated.  The  court  apparently 
had  in  mind  the  principle  applicable  to  pro- 
ceedings to  reclaim  or  to  recover  the  Talue 
of  property  wrongfully,  frandnlently,.or  neg- 
ligently commingled  or  confused  with  other 
properti^  of  like  character,  and  where,  be- 
canse  of  stlch  commingling  oc  confusion  by 
a  wrongdoer,  the  property  or  Its  Tatate  songht 
to  be  reclaimed  or  recovered  was  not  capable 
of  identiflcatlon.  And  on  that  theory  does 
the  respondent  defend  the  charge.  Hence 
cases  are  dted  that,  where  one  fraudulently 
or  wrongfully  or  negligently  commingled  or 
confused  property  of  another  with  that  of 
bis  own  of  like  character,  the  burden  is  on 
him  to-  designate  or  point  out  his  own  prop- 
erty or  to  show  the  quantity  or  the  amount 
thereof.  And,  in  the  absence  of  such  a  show- 
ing by  Mm,  the  wrongdoer  may  be  held  to  a 
forfeiture  of  his  own  property,  or  the  Jury 
Justified  in  finding  in  favor  of  the  innocent 
wronged  party  the  highest  proved  price  and 
the  largest  proved  quantity  of  his  property 
shown  to  have  been  commingled  or  confused 
by  the  wrongdoer.  "We  do  not  see  how  this 
doctrine  can  properly  be  applied  here. 

No  claim  was  made  nor  is  there  any  evi- 
dence to  support  the  claim  that  the  plaintiff 
commingled  or  confused  defendant's  property 
with  plaintiffs.  The  charge  Is  that  the 
plaintiff  unlawfully  took  and  carried  away 
property  belonging  to  the  defendant  and  eon- 
verted  It  That  allegation  was  denied.  Upo!i 
that  Issue  the  defendant  had  the  burden  of 
proof.  That  burden  did  not  shift.  It  Ws 
npon  the  defendant  when  the  caae  opened, 
so  continued  through(iut  the  trial,  and  so  re- 
mained when  the  evidence'  closed  and  the 
case  let  to  the  Jury.  There  can  be  ho  doubt 
of  that.  And  so  the  court  charged  In  para- 
graph 5.  But  In  paragraph  8  the  court  whol- 
ly destroyed  It  Nor  can  the  charge  be  Jus- 
tified on  the  theory  of  particular  facta  rest- 
ing peculiarly  within  the  knowledge  of  the 
plalntier.  It  cannot  be  said  that  the  alleged 
facts  that  the  plaintiff  unlawfully  took  and 
carried  away  property  belonging  to  the  de- 
fendant rested  peculiarly  within  the  knowl- 
edge of  the  plaiutitr.  The  defendant  made 
the  charge  and  it  was  required  to  prove  It 
As  has  been  seen,  the  defendant  adduced  no 
evidence  that  the  plaintiff  wrongfully  or  un- 
lawfully took  and  carried  away  any  iron  be- 
longing to  the  defendant  Neither  did  it 
show  that  Wright  wrongfully  or  unlawfully 
took  a  pound  of  Its  iron,  or  wrongfully  or  un- 
lawfully sold  or  dellvei-ed  any  to  the  plain- 
tiff. Neither  did  the  defendant  otherwise 
prove  that  the  plaintiff  wrongfully  or  unlaw- 
fully came  into  possession  of  a  potmd  of  the 


defendant's  Iron,  or  that  it  reodred  any  lro|i 
from  the  defendant  for  which  the  defendant 
bad  not  been  given  full  credit  It  did  show 
that  the  plointlft  received  7  tons  and  1,57;.* 
pounds  of  the  defendant's  icon,  but  at  the 
same  time  also  proved  that  it  was  fully  paid 
for  that.  The  defendant,  however,  sought 
to  have  the  Inference  drawn  that  the  plain- 
tiff wrongfully  received  additional  iron  from 
Wright,  based  00  the  transactions  of  the 
plaintiff  with  Wright  in  respect  of  the  checks, 
and  of  '  the  admissions  of  Croft,  Sr.  The 
checks  Issued  by  plaintiff  to  Wright  and  In- 
dorsed by  hiiu,  did  not,  on  tboir  face,  dis- 
close what  they  were  giv«u  for.  As  teudii^ 
to. show  that,  the  defendant  was  permitted 
to  put  In  evidence  the  admissions  of  Croft, 
Sr.,  which  were  to  the  effect  that  he  had  re- 
ceived iron  from  Wright ;  that  he  paid  him 
for  it  by  checks ; .  and  that  he  had  no  other 
dealings  or  transactions  with  him.  But  ttie 
making  of  such  a  claim  and  the  adducing  of 
such  evidence  in  no  sense  shifted  the  burden 
of  llroof.  The  burden  of  proof,  even  as  to 
particular  facts,  lies  on  him  who  wishes  the 
court  to  believe  in  their  existence.  If  the  de- 
fendant desired  the  court  and  the  Jury  to 
believe  that  the  checks  were  given  for  iron 
which  the  plaintiff  bad  wrongfully  received 
from  Wright,  It  had  the  burden  of  proving 
such  fact.  It  advanced  it,  asserted  and 
claimed  it,  and,  to  Justify  the  court  and  Jury 
to  believe  such  was  the  fact,  the  defendant 
was  required  to  establish  it.  It  could  not 
merely  assert  it  and  then  require  the  plain- 
tiff to  disprove  it  The  plaintiff  denied  that 
the  checlu  were  given  for  any  such  purpose. 
Its  witnesses  testified  that  tbe  checks  were 
given,  not  for  iron,  but  for  commissions; 
that  the  plaintiff  received  no  iron  whatever 
from  Wright ;  and  that  no  part  of  tbe  checks 
were  given  for  any  such  purpose.  Bat  as  to 
that  fact,  and  npon  the  evidence  adduced  by 
it,  the  defendant  contended  tliat  all  of  the 
checks  were  given  to  Wright  for  iron;  tbe 
plaintiff,  on  the  evidence  adduced  by  it,  that 
all  of  the  checks  were  given  for  commissions. 
Neither  the  plaintiff  nor  the  defendant  con- 
tended that  a  part  of  the  checks  were  given 
for  iron  and  a  part  for  commissions. 

[3]  The  charge  (paragra{A  8),  with  respect 
to  this  question,  not  only  contains  wrong 
principles  as  to  the  burden  of  proof,  but  is 
also  erroneously  bottomed  on  inferences  up- 
on Inferences,  on  assumptions  of  wrongdoing 
by  the  plaintiff  and  a  want  of  explanations 
by  it  in  utter  disregard  of  its  evidence,  and 
is  but  an  argument  on  the  theory  and  on 
behalf  of  the  defendant  While  the  court, 
of  course,  did  not  Intend  it  as  such,  neverthe- 
less that  is  the  effect  of  it  Notwithstanding 
the  plaintiff  by  its  evidence  had  denied  that 
any  part  of  the  checks  was  given  for  iron, 
that  it  had  wrongfully  received  any  either 
from  Wright  or  the  defendant,  or  had  con- 
verted any,  and  u^wn  its  theory  fully  ex- 
plained the  transactions  had  with  Wrigbt 


Digitized  by 


v^oogle 


1178 


181  PACIFIC  RBPOBTBB 


(UUb 


and  tbe  defendant,  wblch,  aa  explained  by  it. 
showed  It  not  to  be  a  wrongdoer  and  not 
guilty  of  a  conversion,  nevertbeless  the  coart 
cast  on  the  plaintiff  the  burden  of  explaining 
such  transactions  on  the  defendant's  theory 
that  the  checks  or  some  of  them  were  given 
for  iron,  that  the  plaintiff  was  a  wrongdoer, 
and  that  it  was  guilty  of  some  kind  of  a  con- 
version of  an  indefinite  and  uncertain  amount 
of  Iron,  and  hence  required  the  plaintiff  to 
explain  how  much  it  had  converted,  when  by 
its  pleadings  it  bad  claimed,  and  by  its  evi- 
dence shown  that  It  had  converted  none.  As 
well  say  that  a  defendant,  who  by  his  plead- 
ings had  denied  the  commission  of,  and  by 
his  evidence  shown  he  had  not  committed, 
a  charged  larceny,  and  who  on  his  theory 
had  given  in  evidence  full  explanations  of 
■  all  transactions  connected  therewith  clearly 
showing  his  innocence,  nevertheless  was  also, 
<m  the  theory  of  his  adversary,  required  to 
show  the  amount  and  value  of  property  pur- 
loined by  him. 

[4, 1}  Now,  as  to  the  insufficiency  of  the 
evidence:  As  already  shown,  there  Is  a  total 
want  of  evidence  that  the  plaintiff,  as  alleg- 
ed in  the  counterclaim,  unlawfully  or  wrong- 
fully took  or  carried  away  a  pound  of  tbe 
defendant's  iron.  No  such  claim,  on  the  evi- 
dence, is  made.  Tbe  claim  made  is  that 
Wright  wrongfully  took  Iron  from  tbe  de- 
fendant and  without  authority  delivered  and 
sold  it  to  the  plaintiff,  and  that  the  amount 
thereof  is  as  evidenced  by  the  aggregate 
amount  of  the  checks.  But  there  is  also  no 
evidence  to  show  that  Wright  wrongfully 
took  a  pound  of  iron  or  wrongfully  sold  any 
to  the  plaintiff.  There  is  the  evidence  of 
Croft,  Sr.'a,  admission  that  be  received  iron 
from  Wright;  that  be  paid  him  for  it;  and 
that  he  presumed  Wright  had  paid  it  to  the 
defendant  But  there  Is  no  evidence  that 
Wright,  the  defendant's  foreman,  who  in- 
spected tbe  work  and  whose  duty  it  was  to 
see  that  it  was  done  in  accordance  with  the 
contract,  and  who,  as  shown,  on  at  least  sev- 
eral occasions  with  the  knowledge  and  con- 
sent of  the  defendant,  ordered  goods  and  ma- 
terial, and  who.  Jointly  with  the  superintend- 
ent of  distribution,  looked  after  and  took 
charge  of  the  scrap  iron  strung  along  tbe 
streets,  unlawfully  or  wrongfully  took  any 
iron  or  wrongfully  sold  or  delivered  any  to 
the  plaintiff.  The  defendant  did  not  even 
show  that  Wright  was  unauthorized  to  sell 
scrap  Iron  on  behalf  of  the  defendant  It 
did  show  that  he  had  no  authority  to  sell 
its  scrap  iron  "on  his  own  account"  Tbe 
evidence  on  this  point  is:  The  superintend- 
ent of  distribution,  after  testifying  that 
Wright  received  hla  orders  from  him,  was 
asked  and  he  answered:  "Q.  Did  you  ever 
authorize  Wright  to  sell  any  scrap  iron? 
A.  On  his  own  account?  Q.  Tea.  A.  No, 
sir."  And  In  the  defendant's  counterclaim, 
verified  by  Its  general  manager,  the  defend- 
ant alleged  that  Wright  "was   the  acting 


agent  of  the  defendant  in  making  purclias- 
es"  of  supplies  for  the  defendant  from  the 
plaintiff,  and  in  effect  transacted  the  busi- 
ness for  the  defendant  vlth  the  plaintiff  in 
the  making  of  such  purchases. 

The  only  legitimate  inference  apon  the  rec- 
ord Is  that  Wright  had  authority  to  sell  and 
dispose  of  tbe  scrap  iron.  At  least  there  is 
ample  evidence  from  which  such  an  infer- 
ence may  be  deduced.  If  he  had  no  such  au- 
thority, the  defendant  well  oonld  have  shown 
it  Instead  of  showing  the  want  of  such  au- 
thority, it  adduced  evidence  which  rather 
tended  to  show  that  he  bad  autbotltT. 
Hence,  in  view  of  the  undisputed  evldmce, 
the  admission  of  Croft  that  he  liad  recdved 
Iron  from  Wright  and  paid  him  for  it  does 
not  support  tbe  claim  that  the  plaintiff 
wrongfully  or  without  authority  received 
the  defendant's  iron  and  converted  it  In 
the  next  place,  the  admission  of  Croft,  Sr., 
was  not  a  binding  admission  of  the  plaintiff. 
He  was  the  secretary  of  the  plaintiff  corpo- 
ration, and  its  bookkeeper,  and  collector.  The 
rule  Is  well  settled  that,  to  bind  the  princi- 
pal with  an  admission  of  Iiis  agent,  the  dec- 
laration or  statement  of  the  agent  must 
have  been  made  within  the  scope  of  tils  em- 
ployment and  during  the  transaction  of  busi- 
ness by  blm  for  the  principal  and  in  relation 
to  such  business ;  that  is,  the  declaration  or 
statement  of  the  agent  must  be  contempo- 
raneous with  or  In  the  course  of  the  business 
or  transaction  and  in  relation  thereto  con- 
ducted by  the  agent  for  tbe  principal  within 
the  scope  of  the  agency.  The  declarations  or 
statements  of  the  agent  here  were  not  made 
under  any  such  circumstance.  They  were 
made  long  after  the  transactions  with  re- 
spect to  which  they  were  declared  had  whol- 
ly ended,  long  after  the  business  bad  beoi 
conducted,  and  were  not  made  in  the  course 
of  nor  in  relation  to  any  business  which  tlie 
agent  was  then  transacting  or  conducting  for 
the  prlndpaL  Certainly  an  agent  not  in  the 
course  or  transaction  of  any  business  for  bis 
principal,  may  not  on  the  public  mart  or 
elsewhere  make  binding  admissions  of  fact 
against  his  principal  by  a  mere  narration  of 
facts  relating  to  transactions  wholly  ended 
and  long  past  Property  rights  of  the  prin- 
cipal cannot  be  bartered  away  in  any  such 
manner  as  that  Croft,  of  course,  could 
have  been  called  as  a  witness  and  permitted 
to  testify  to  any  fact  within  his  knowledge. 
But  his  admission,  under  the  circumstances, 
was  not  evidence  against  his  principal,  the 
plaintiff.  He  was  called  as  a  witness,  not  by 
the  defendant,  but  by  the  plaintiff,  and  gave 
testimony,  not  only  In  dispute  of  the  admis- 
sion, but  of  facts  wholly  at  war  with  it  We 
think  the  evidence  Insufilclent  to  sustain  the 
defendant's  coimterclaim.  The  Judgment, 
therefore,  cannot  be  sustained,  for  two  rea- 
sons: The  erroneous  charge,  and  insufficiency 
of  the  evidence  to  support  the  counterclaim. 

[•J  The  further  question  ia.  What  order 


Digitized  by 


Google 


BtMUi 


BROCK  T.  FRAKdS 


1179 


sfaonld  now  be  made,  whether  to  remand  the 
case  for  a  new  trial  or  to  direct  a  Judgment 
in  favor  of  the  plaintiff?  In  actions  at  law 
where  lodgments  are  reversed  for  errors 
snch  as  here,  the  cause  generally  Is  remand- 
ed for  a  new  trlaL  But  here  the  plaintiff's 
claim  Is  confessed.  On  its  counterclaim  the 
defendant  already  has  had  three  trials  In  the 
district  court  The  whole  of  the  evidence 
with  respect  to  two,  and  the  substance  of  the 
other,  is  before  us.  On  neither  did  the  de- 
fendant produce  or  proffer  sutBclent  compe- 
tent evidence  to  support  its  claim.  We  think 
It  evident  the  Jury  rendered  a  verdict  tor  the 
defendant  on  the  last  trial  solely  because  of 
the  charge.  That  was  the  opinion  too  of  the 
trial  court  Said  the  court  In  refusing  a 
new  trial:  "I  think  the  verdict  the  first  time 
was  obtained  very  largely  now,  I  think,  be- 
cause of  the  lack  of  a  proper  Instmctton. 
•  •  •  I  think  that  if  the  first  lury  had 
been  given  the  same  instructions  that  they 
were  given  in  the  last  trial  as  to  the  burden 
of  proof,  the  verdict  would  have  been  differ- 
ent in  the  first  case"  (trial).  The  court  far- 
ther observed  that  on  the  first  trial  the  Jury 
"were  Instructed  that  the  burden  was  on  the 
defendant  to  prove,  not  only  that  the  plain- 
tiff had  obtained  iron  (that  is,  had  converted 
iron  belonging  to  the  defendant),  but  the 
amount  of  it  also,  and  that  was  the  extent 
of  the  instruction,"  and,  after  stating  that 
upon  the  evidence  the  jury  could  not  def- 
initely fix  that  amount,  observed,  "But  when 
I  instructed  them  in  the  last  case  that,  if 
they  were  satisfied  from  the  evidence  that 
the  plaintiff  had'  converted  some  amount, 
then  the  amount  it  may  have  converted  was 
peculiarly  within  the  knowledge  of  the  plain- 
tiff and  it  should  not  profit  by  its  wrongdo- 
ing, but  must  disclose  the  amonntr'  and,  be- 
cause the  plaintiff  had  not  done  that  and 
"concealed  that  amount,"  the  Jury  reached 
the  conclusion  as  evidenced  by  their  verdict. 
This  we  think  fairly  reflects  the  intended 
meaning  of  the  charge  and  the  application 
the  Jury  made  of  it  As  already  observed, 
we  think  the  charge  wrong  and  highly  preju- 
dicial. And  since  the  defendant  has  had 
three  trials  in  the  district  court  on  the  issues 
presented  by  its  counterclaim,  and  since  in 
neither  it  adduced  or  proffered  sufficient  com- 
petent evidence  to  support  its  claim,  and 
since  it  prevailed  only  because  of  the  erro- 
neous charge,  we  think  this  litigation  ought 
to  end.  We  cannot  see  any  good  to  be  sub- 
served, or  any  benefit  to  the  defendant,  by 
remanding  the  case  for  another  trial.  What- 
ever may  be  the  real  merits  of  this  contro- 
versy, we  think  we  may  assume  that  when 
the  defendant  by  its  proffered  evidence  on 
three  trials  was  unable  to  support  its  claim, 
to  do  which  it,  and  not  the  plaintiff,  had  the 
burden,  it  cannot  do  so  on  a  fourth  trial. 

The  order,  therefore,  is  that  the  Judgment 
of  the  court  below  be  reversed  and  vacated, 


and  the  case  remanded  to  the  district  court, 
with  directions  to  dismiss  tlie  counterclaim 
and  to  enter  a  Judgment  in  favor  of  the 
plaintiff  for  the  amount  alleged  in  its  com- 
plaint, together  with  interest  thereon.  The 
plaintiff  is  awarded  all  costs  on  the  appeal 
and.  all  taxable  costs  in  the  court  below,  ex- 
cept those  incurred  on  the  second  trlaL 

FBICE,  a  J.,  and  McOABIY,  J.,  concur. 

(NKan.  4«n 
BROCK  T.  FRANCIS,  t 
(Supreme  Court  of  Kansas.     April  12^  191S.) 

(Svttalut  By  the  Court.) 

LnaTATiON  or  Actions  (|  119*)— Coiqcxrok- 

XENT  or  Action. 

An  injury  occurred  May  11,  1904.  A  pe- 
tition in  an  action  to  recover  damages  was  filed 
May  9,  1906,  and  a  lummons  issued  on  that 
day  was  served  May  lltb;  answer  day  being 
June  8tli.  June  7th  the  defendant  filed  a  mo- 
tion to  set  aside  the  service  on  the  grounds  that 
no  summons  had  been  issued  and  served  as  re- 
quired by  law,  and  that  the  pretended  sum- 
mons was  void.  July  7th  this  motion  was 
confessed.  Alias  summons  was  issued  October 
Ist,  but  service  was  not  had  until  October  10th. 
Held,  that  the  action  was  not  begun  until  the 
date  of  the  last-mentioned  summons.  The  Bank 
of  Topeka  v.  Clark,  69  Kan.  864,  77  Pac.  92, 
distinguished. 

[Ed.  Note. — ^For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  i|  629-535;  Dec.  Dig. 
I  119.*] 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  J.  T.  Brock  against  George  Fran- 
cis. From  Judgment  for  plaintiff,  defend- 
ant appeals.  Reversed  and  remanded,  with 
directions. 

W.  EX  Ziegler,  of  CoffeyvlUe,  J.  H.  Dana, 
of  Denver,  Colo.,  and  Chas.  Bucher,  of  Cof- 
feyvllle,  for  appellant  L,  P.  Brooks,  of 
Cherryvale,  for  appellee. 

WEST,  J.  The  only  question  presented  Is 
the  statute  of  limitations,  it  having  been 
agreed  what  the  plaintiff  should  recover  if 
entitled  to  recover  at  all.  The  record  shows 
that  on  May  11,  1904,  the  plaintiff's  wife  was 
injured  in  a  runaway  alleged  to  have  been 
caused  by  the  frightening  of  her  horse  by 
the  defendant's  automobile.  The  petition  to 
recover  for  loss  of  service  of  his  wife,  for 
medical  expenses  and  for  nursing,  and  for 
damages  to  the  plaintiff's  horse  and  buggy 
was  filed  May  9,  1906.  Summons  was  issued 
on  the  same  date  and  served  on  May  lltb ; 
the  answer  day  being  June  8th.  On  June 
7th  defendant  filed  a  motion  to  set  aside 
the  service  which  motion  on  July  7th  was 
confessed.  On  the  same  date,  July  7th,  a 
preeclpe  for  an  alias  summons  was  filed,  an- 
other on  August  29tb,  and  another  on  Octo- 
ber 1st  October  1st  an  alias  summons  was 
issued,  which  was  served  October  10th.  Octo- 
ber 29th  a  motion  to  set  aside  the  service 


*For  olbar  cum  im  lune  topic  and  MCtlon  NUMBER  In  Dec.  Dlf .  A  Am.  Dlf.  Kef-Now  Barlw  4  &ag't  laduw 

t  Rehearlns  denied  Mar  U.  UU. 


Digitized  by 


v^oogle 


1180 


131  PACIFIC  BEPOKTISB 


(Kan. 


was  filed,  which  motion  was  orerruled  May 

4,  1907.  The  answer  pleaded  the  statiKe  of 
limitations  generally  with  other  defenses, 
end  testimony  was  taken  to  show  the  pres- 
ence of  the  defendant  within  the  state. 

It  Is  Insisted  that  after  the  confession  of 
the  motion  to  set  aside  service  on  July  7th 
subsequent  issuance  of  service  of  summons 
amounted  to  the  beginning  of  e.  new  action, 
and  not  to  the  completion  of  service  In  one 
already  begun.  Also,  that  the  defendant  hav- 
ing pleaded  the  statute  of  limitations  failed 
to  prove  the  defendant's  presence  in  the  state 
subsequent  to  January  1,  1006.  It  is  sug- 
gested t&at  the  canse  of  action  for  loss  of 
services,  medical  attention,  and  nursing  did 
not  accrue  until,  long  after  May  11,  1904. 
But  the  injury  which  thus  resulted  occurred 
then  and  certainly  the  damage  to  the  horse 
and  buggy  was  sustained  then,  and  we  see 
no  escape  from  the  proposition  that  whatev- 
er cause  of  action  the  plaintiff  had  arose  at 
the  date  of  the  colllslcxi.  He  could  have  sued 
the  next  day  for  injury  to  his  property  al- 
ready suffered  and  for  his  loss  of  services 
and  expenses  which  he  could  show  he  was  to 
suffer  by  reason  of  the  injury  to  his  wife, 
"and  wbenever  one  person  may  sue  another 
a  cause  of  action  has  accrued  and  the  stat- 
ute begins  to  run."  25  Cyc.  1066;  Calumet 
Blec.  St.  Ry.  Co.  v.  Mable,  66  111.  App.  235; 
Birmingham  v.  C.  &  O.  Ry.  Co.,  98  Va.  548,  37 

5.  E:  17 ;  Jackson  t.  Emmons,  19  App.  D.  C. 
260. 

The  testimony  regarding  the  presence  of 
the  defendant  within  the  state  was  by  no 
means  as  clear  as  it  might  have  been,  but 
from  the  questloBS  and  answers  taken  to- 
gether it  may  fairly  be  Inferred  that  he  was 
in  the  state  substantially  all  the  time  up  to 
August,  1906.  The  grounds  of  the  first  mo- 
tion to  set  aside  and  quash  the  service  were 
that  no  summons  had  been  Issued  and  serv- 
ed In  the  cause  as  required  by  law,  and  that 
the  pretended  summons  issued  was  void. 
When  this  motion  was  confessed  on  July 
7th,  the  case  was  In  the  condition  of  having 
a  petition  praecipe  and  summons  on  file  under 
date  of  May  9th  and  nothing  more.  The 
service  of  the  alias  summons  issued  October 
1st  was  attacked  by  motion  to  quash  and  set 
aside  on  the  grounds  that  no  summons  had 
been  issued  and  served  In  the  case  as  requir- 
ed by  law,  and  that  the  pretended  summons 
and  service  were  void.  Although  the  only 
defect  appearing  on  the  face  of  the  original 
summons  was  the  failure  to  indorse  the 
amount  sued  for,  and  although  the  same  de- 
fect appeared  on  the  alias  Issued  October 
let,  the  motion  to  quash  was  overruled.  The 
motion  to  quash  the  orlglnial  summons  hav- 
ing been  made  on  the  grounds  already  stated, 
and  the  motion  having  been  confessed,  it 
would  seem  that  not  until  the  10th  of  Octo- 
ber was  any  summons  issued,  at  least  aiiy 
service  made,  which  even  the  plaintitt  claim- 
ed to  have  been  good.  No  exception  to  the 
quashing  of  the  original  was  taken,  and,  of 


course,  none  could  bare  bieen  taken  for  the 
motion  was  confessed.  The  defendant  cites 
section  19  of  the  Qvil  Code  (6eu.  St  1909, 
§  S612),  especially  the  clause:  "An  attempt 
to  commence  an  action  shall  be  deemed 
equivalent  to  the  commencement  thereof 
within  the  meaning  of  this  article  when  the 
party  faithfully,  properly  and  diligently  en- 
deavors to  procure  a  service;  but  such  at- 
tempt must  be  followed  by  the  first  publica- 
tion of  service  of  the  summons  within  sixty 
days."  This  section  was  said  at  an  early 
day  to  have  application  only  to  the  statute  of 
limitations.  Dunlap  r.  McFarland,  25  Kan. 
488,  page  491. 

In  C,  K.  &  W.  H.  Co.  T.  Com'rs  of  Chase 
County,  42  Kan.  223,  page  227,  21  Paa  1071, 
page  1072,  it  was  held  that  a  case  must  be 
considered  as  commenced  at  the  date  of  the 
process  actually  served  upon  the  defendant. 
In  the  opinion  it  was  said:  "Although  actual 
Jurisdiction  of  a  defendant  cannot  be  obtain- 
ed without  service  of  summons  or  original 
process  upon  him,  nor  until  the  service  is  ac- 
tually made,  yet,  when  the  service  is  actual- 
ly made,  the  case  must  then  be  considered  as 
having  been  commenced  at  the  date  of  the 
process  served  upon  the  defoidant"  In  In- 
surance Co.  v.  Stoffels,  48  Kan.  205,  page  209, 
29  Fac.  479,  page  481,  the  policy  sued  on  lim- 
ited the  time  of  action  to  six  months  next 
after  the  fire.  The  petition  was  filed  and 
the  summons  Issued  In  time,  but  the  sum- 
mons and  service  were  on  motion  set  aside 
by  the  court,  and  afterward,  the  six  months 
having  expired,  a  new  summons  was  issued 
and  served,  and  this  was  held  to  be  too  late. 
In  the  opinion  It  was  said:  'There  liaviug 
been  no  objection  to  the  action  of  the  court 
below  in  setting  aside  said  summons  and 
service,  and  no  exception  thereto,  and  no  ap- 
peal having  been  taken  from  the  order  of 
the  court  therein,  the  Judgment  of  the  court 
thus  expressed  settled  the  law  of  that  case, 
and  the  plaintiff  in  error  cannot  now  ques- 
tion it  After  the  summons  and  service 
thereof  were  set  aside  by  the  court  below, 
there  was  nothing  left  in  that  court  except 
the  petition  and  prssdpe,  and  the  case  stood 
then  as  though  there  never  had  been  any- 
thing done  therein  except  to  file  a  petition 
and  pnecipe;  and  it  will  not  be  pretended 
that  the  mere  filing  of  a  petition  and  pr»- 
dpe  constitutes  the  commencement  of  an  ac- 
tion." In  Jones  t.  Warnlck,  49  Kan.  63,  30 
Pac.  115,  It  was  held  that  an  affidavit  for 
service  by  publication  must  be  filed,  and  the 
first  publication  made  within  60  days  from 
the  date  of  filing  the  i)etltlon,  in  order  for 
action  in  attachmeut  to  be  begun,  following 
Bannister  v.  Carroll,  43  Kan.  64,  page  68, 
22  Pac.  1012,  page  1013,  which  pointed  out 
the  distinctions  between  lis  pendens  and  the 
time  when  an  action  is  begun,  and  wherein 
it  was  said  that  section  19  has  no  applica- 
tion, "except  to  fix  an  arbitrary  time  at 
which  the  statutes  of  limitation  cease  to  run 
against  the  claim  or  demand  of  the  pettUon.'* 
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In  Modern  Wooamen  T.'Baiiersfeia,  62 
Kan.  340,  62  Pac.  1012,  a  similar  ruling  was 
made.  In  tb6  opinion  it  was  said  that  th« 
claiise  that  an  action  shall  be  deemed  com- 
menced at  the  date  of  the  suuinions  which 
is  served  on  the  defendant  or  a  codefendant 
united  in  Interest  wltb  him  declares  when 
the  action  shall  be  deemed  commenced  and 
relates  to  the  matter  of  cosfmencement,  and 
that  section  58,  providing  that  a  civil  action 
may  be  commenced  by  filing  a  petition  and 
cansing  a  snmmons  to  t>e  Issned  thereon,  pro- 
vides how  it  may  be  Commenced  and  relates 
to  the  manner  of  conmenccauent,  and  that 
"It  shall  be  deemed  ctummenced  at  the  date 
of  the  summons  which'  is  served  npon  the 
defendant." 

In  Oreen  v.  McOracken,  64  Kan.  330,  page 
333,  67  Pac.  857,  page  856,  the  action  was 
brought  on  July  14,  1886,  and  summons  Is- 
sued for  both  defendants  and  returned  July 
2lBt  non  est  as  to  one  of  them  who  was  a 
nonresident.  September  17th  an  affidavit  for 
attaehment  was  filed,  and  the  order  there- 
for was  returned  October  16th  without  show- 
ing service.  November  15th  an  alias  order 
was  issued  which  was  returned  November 
25th,  "No  property  found."  November  26th 
plaintiff  filed  an  affidavit  for  garnishment 
snmmons  which  was  issued  to  several  gar- 
nishees, some  of  whom  disclosed  by  their  an- 
swers that  they  owed  the  nonresident  defend- 
ant. December  22d  plaintiff  filed  an  affida- 
vit for  publication  service  against  him  on 
the  ground  of  nonresidence.  December  2d 
the  nonresident  defendant  appeared  and  mov- 
ed to  dismiss  the  action  as  to  him  for  want 
of  Jurisdiction  because  more  than  60  days 
had  elapsed  since  the  filing  of  the  petition, 
and  no  service  of  summons  had  been  made 
upon  htm.  The  denial  of  the  motion  was 
held  to  be  correct,  no  question  of  limitations 
being  Involved,  but  the  court  said :  "To  be 
sure,  the  mere  filing  of  the  petition  without 
being  followed  by  the  service  of  summons  in 
the  time  specified  would  not  stay  the  statute 
of  limitations  as  provided  In  section  20  of 
the  Code  (now  section  19).  Neither  would  it 
amount  to  a  lis  pendens.    •    •    •  •» 

In  Insurance  Co.  v.  Wright,  8  Kan.  App. 
611,  page  616,  49  Pac.  704,  page  705,  it 
was  held  that  a  petition  being  filed  and 
the  summons  Issued  on  January  29th,  the 
service  being  set  aside,  and  an  alias  issu- 
ed on  February  12th  and  properly  served 
February  14th,  the  action  should  properly 
be  deemed  to  have  been  commenced  on  Jan- 
uary 29th.  In  the  opinion  it  was  said: 
"The  petition  In  this  ease  was  ffled  January 
29,  1891,  being  several  days  prior  to  the  ex- 
piration of  the  six  months'  limitation.  The 
service  of  the  summons  only  was  set  aside 
on  March  4, 1891.  On  February  12,  1891,  an 
alias  summons  was  Issned  and  properly  serv-< 
ed.  This  Is  a  full  compliance  with  the  re- 
quirements of  the  statute.  The  plaintiff  cer- 
tainly attempted  to  commence  her  action  on 
January  29,  1891,  and  faithfully,  properly, 


and  diligently  endeavoi!ed  to  and  did  procure 
a  service  upon  the  company  within  60  aays." 
The  court  quoted  with  approval  from  Thomp- 
son V.  Wheeler  &  Wilson  Mfg.  Co.,  29  Kan. 
•176,  which  held  actual  service  of  summons  iu 
error  within  60  days  from  the  filing  of  the 
petition  sufficient  to  give  Jurlsdiction~th« 
one  year  for  the  commencement  of  proceed- 
ings in  error  having  expired  between  the 
time  of  filing  the  petition  and  the  service  of 
the  summons. 

It  would  seem  from  these  decisions  to  be 
the  settled  construction  of  the  statute  in 
question  tiiat  when  the  petition  and  summons 
are  filed  and  issued  In  time,  and  'the  service 
is  set  aside,  it  Is  necessary  that  proper  serv- 
ice must  be  made  within  60  days  in  order  for 
the  action  to  be  deemed  begun  when  the  peti- 
tion was  filed.  The  plaintiff  was  required 
to  bring  his  action  within  two  yeai-s  from 
the  time  his  cause  of  action  accrued.  Civil 
Code,  I  17,  Bubd.  3  (Gen.  St  1909,  i  5610). 
Section  19  fixes  the  time  when  such  action 
shall  be  deemed  to  have  been  begun,  and, 
if  not  begun  in  the  time  prescribed,  the  d*^ 
fendant  may  rightfully  interpose  the  bar  of 
the  statute. 

The  plaintiff  insists  that  this  was  a  case 
of  failure  otherwise  than  upon  the'  merits 
which  operated  to  toll  the  statute  for  one 
year,  and  cites  Banl:  of  Topska  v.  Clarlc,  68 
I^n.  864,  77  Pac.  92.  The  bank  sued  Clarlc 
and  others  on  a  note  due  February  29,  1891. 
The  summons  served  on  Cflarit  was  not  In- 
dorsed with  the  amount  sued.  for.  Clark 
failed  to  appear,  and  Judgment  was  taken 
against  him  November  16,  1896.  Set>tember 
23,  1897,  at  plaintiff's  request,  the  Judgment 
as  to  Clark  was  set  aside  on  the  ground  that 
the  summons  was  void.  September  18,  1899, 
plaintiff  applied  to  have  this  order  set  aslde< 
whldi  was  diHiied.  January  7,  1903,  plaintiff 
caused  an  alias  snmmons  to  issue  against 
Clark,  which  was  regularly  served.  June  22, 
1903,  Judgment  was  rendered  against  the 
plaintiff  for  costs.  It  was  held  that  the 
order  setting  a^ide  the  Judgment  was  final, 
and  being  unappealed  from  the  plaintiff 
could  not  complain.  But  it  was  said:  "Had. 
the  alias  summons  been  issued  within  one 
year  from  September  23,  1S97,  the  date  the 
Judgment  was  set  aside,  the  statute  of  limita- 
tions could  not  have  been  successfully 
pleaded." 

In  Parker  v.  Dobscm,  78  Kan.  62,  page  69, 
96  Pac.  472,  page  475,  an  action  was  brought 
against  the  makers  of  a  note,  one  of  whom 
was  duly  served.  A  summops  was  also  sent 
to  another  county  and  served  on  another 
maker  who  resided  ther^  Tlie  plaintiff  be- 
lieved in  good  faith  that  he  had  a  valid  cause 
of  aetion  against  the  local  defendant;  but, 
becoming  convinced  that  the  action  against 
him  was  barred,  he  dismissed  the  action  as  to 
that  one.  Then  the  resident  of  the  other 
county  moved  to  set  aside  the  sumninus  and 
service  which  was  done  and  the  entire  pro- 
ceedings dismissed.     It  was  held  that  the 
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pMntlff,  having  failed  otherwise  than  upon 
the  merits,  had  one  year  within  which  to 
begin  another  action.  The  court  said :  "The 
result  was  not  to  obliterate  historical  facts, 
but  to  start  a  new  train  of  events,  not  to 
render  uncommenced  an  action  which  bad 
been  commenced,  but  to  afTord  ground  for 
terminating,  otherwise  than  upon  the  merits, 
an  action  which  bad  been  commenced."  That 
it  had  in  fact  and  in  law  been  begun  in  time 
was,  of  course,  sufficient  In  that  case  while 
here  the  pivotal  question  is  as  to  whether 
the  action  was  thus  begun.  As  to  Bank  v. 
Clark,  it  should  be  said  that  the  order  set- 
ting aside  the  judgment  was  made  upon  the 
request  of  the  plaintiff.  The  Judgment  had 
been  rendered  November  16,  1896,  several 
months  after  the  statute  had  run,  but  it  does 
not  appear  when  the  petition  was  filed  or 
when  the  unindorsed  summons  was  served 
on  Clark.  When  the  plaintiff  applied  in  Sep- 
tember, 1899,  to  have  tbe  order  set  aside, 
which  was  in  effect  asking  to  have  tbe  Judg- 
ment reinstated,  its  request  was  denied.  Aft- 
er that,  alias  summons  was  issued,  but  Clark 
at  each  successive  step  "by  appropriate  mo- 
tions and  pleadings,  saved  whatever  right  he 
had  under  the  statute  of  limitations,"  and 
finally.  In  June,  1903,  Judgment  for  costs  re- 
warded tbe  plaintiff  for  its  prolix  attempts 
to  collect  from  Clark.  Tbe  court  refused  to 
reverse  this  Judgment  and  in  the  per  curiam 
opinion  said  that  the  order  of  S^tember  23, 
1897,  setting  aside  the  Judgment,  was  final 
unless  set  aside  by  proceedings  in  error 
which  were  not  taken.  What  was  said  as  to 
the  failure  of  the  action  otherwise  than  on 
Its  merits  and  as  to  the  tolling  of  the  statute 
was  out  of  line  with  the  decisions  referred 
to,  and  was  not  necessary  to  a  determination 
of  the  question  Involved. 

Counsel  dte  Clause  v.  Columbia  Savings 
ft  Loan  Ass'n,  16  Wyo.  450,  page  467,  95  Pac. 
64,  page  69,  in  which  tbe  Supreme  Court  of 
Wyoming  construed  a  statute  identical  in 
terms,  and  held  that  to  deprive  the  county  of 
Jurisdiction  of  a  case  tbe  summons  or  the 
service  must  be  so  bad  that  the  Judgment 
could  be  collaterally  impeached,  and  that 
the  quashing  of  service  because  made  by 
the  sheriff  in  a  case  to  which  he  was  a  party 
left  the  plaintiff  entitled  to  proceed  and  get 
good  service  within  one  year.  But  this  rul- 
ing was  made  upon  the  express  assumption 
that  the  action  was  not  barred,  and  it  was 
eaid:  "The  question  is  not  affected  in  our 
opinion  by  section  3462  [Rev.  St.  1899],  mak- 
ing an  attempt  to  commence  an  action  fol- 
lowed by  service  within  60  days  equivalent 
to  the  commencement  thereof ;  for  here  serv- 
ice was  obtained  upon  the  summons  Issued, 
and,  if  the  action  was  not  commenced  by  the 
issuance  and  service  of  that  summons,  sec- 
tion 3462  would  not  apply,  and  there  would 
be  no  extension  of  the  statutory  period." 
The  failure  to  indorse  on  the  summons  the 


amount  sued  for  did  not  render  the  sum- 
mons void,  and  the  confession  of  the  motion 
which  alleged  the  Invalidity  of  both  the  sum- 
mons and  the  service  should  not  be  taken 
as  a  solemn  admission  that  the  summons 
was  void,  but  it  certainly  must  be  deemed 
equivalent  to  a  stipulation  that  tbe  service 
was  bad,  and  hence  there  was  a  petition 
and  a  summons  not  served,  and  in  order  to 
deem  the  action  begun  It  was  essential  that 
actual  servioe  be  made  within  60  day&  This 
not  having  been  done  and  the  statute  having 
run,  the  action  was  barred. 

Complaint  is  made  that  tbe  plea  of  tbe 
statute  was  so  drawn  as  to  amount  only  to  a 
conclusion  of  law,  but  we  think  It  gave  tbe 
plaintiff  sufficient  information  as  to  the  de- 
fendant's claim,  and  It  was  met  not  by  mo- 
tion or  demurrer,  but  by  an  objection  to  tes> 
timony,  which  was  no  better  than  the  plead- 
ing complained  ot.  Oano  v.  Cunningham,  88 
Kan.  800,  128  Pat  872;  Howard  v.  Carter, 
71  Kan.  85/  80  Pac.  61  (Syl.  3) ;  RaUway  Co. 
v.  Murphy,  75  Kan.  707,  90  Pac.  290  (SyL 
3);  Capper  v.  Paper  Co.,  86  Kan.  355,  121 
Pac.  619  (SyL  6).  We  are  clear  that  tba 
cause  of  action  was  barred  when  the  service 
was  had  on  October  10th,  unless  the  defend- 
ant's absence  from  the  state  prevented  tbe 
statute  from  rniming,  and  from  the  argu- 
ments and  briefs  as  well  as  tbe  record  wa 
think  there  is  no  serious  question  as  to  that. 
Tbe  plaintiff  says  in  bis  brief  that  tbe  de- 
fendant did  not  prove  when  the  statute  be- 
gan to  run,  "unless  it  be  said  by  the  court  as 
a  matter  of  law  the  time  of  the  injury  Is  tbe 
time  when  the  statute  begins  to  run." 

There  being  no  doubt  that  this  is  tbe  time, 
the  Judgment  is  reversed,  and  tbe  cause  re- 
manded, with  directions  to  render  Judgment 
for  the  defendant  All  the  Justices  concur- 
rint 


(8»  Kan.  446) 
HUBBARD  V.  SPRING  BIVEE  POWER  CO.t 
(Supreme  Court  of  Kansas.     April  12,  1913.) 

(SyUalui  iy  the  Court.) 

1.  Eminent   Domain   (|   271»)  — Rkmkdt   of 

OWNEB— RECOVEBT    of   DAMAOKB. 

Where  lands  are  aubject  to  overflow  by 
reason  of  the  erection  and  maintenance  of  a 
dam  permanent  in  character,  the  owner  who 
has  not  been  compensated  for  the  appropriation 
of  bis  lands  may,  if  he  see  fit,  maintain  an  ac- 
tion to  recover  all  damages  occasioned  to  the 
lands  present  and  prospective,  and  such  cause 
of  action  accrues  at  tbe  time  of  the  appropria- 
tion. 

fEd.  Note.— For  other  cases,  see  Eminent  Do- 
main, ^Cent  Dig.  fi  725-736.  741;    Dec  Dig. 

2.  JuDOMENT  (I  698*)— Res  Judicata. 

The  owner  of  lands  adjacent  to  a  dam 
erected  as  a  permanent  structure  sued  to  recov- 
er damages  to  the  lands  by  reason  of  their 
being  aubject  to  overflow.  The  answer  set  ap 
the  record  and  proceedings  in  a  former  action 
between  the  same  parties,  wherein  the  plaintiff 
recovered  damages   to  the  land  caused  by  the 
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erection  and  maintenance  of  the  dam.  Beld, 
tbat  the  facts  pleaded  constitate  a  good  defense 
of  res  judicata,  and  that  a  demurrer  to  the  an- 
swer was  rightlj  OTermled. 

[Ed.  Note.— For  other  casts,  see  JqdKineiit 
Cent  Ci«.  i  1113 ;   Dec.  Dig.  {  S8&*] 

Appeal  from  District  Court,  Cherokee 
Oounty. 

Action  by  H.  R.  Hubbard  against  tlie 
Spring  River  Power  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.     Affirmed. 

Morgan  &  Burr,  of  Galena,  for  appellant 
Bapp  &  Wilson,  of  Oalena,  for  appellee. 

POBTBS,  J.  This  Is  an  appeal  from  an 
order  OTermling  a  demurrer  to  an  answer. 
The  purpose  of  the  action  is  to  recover  dam- 
ages alleged  to  have  been  sustained  by  ap- 
pellant's lands  being  flooded  by  reason  of 
the  erection  of  a  dam  In  Spring  river  by  the 
appellee. 

The  cnly  question  involved  In  the  appeal 
Is:  Was  the  Judgment  rendered  In  appel- 
lant's favor  in  a  former  action  a  bar  to  the 
present  one?  In  overruling  the  demurrer  the 
court  held  tbat  the  answer  set  up  a  good 
defense  of  res  judicata.  The  answer  set 
out  copies  of  the  pleadings,  Instructions, 
verdict,  and  special  findings,  and  all  the  pro- 
ceedings In  the  former  action  except  the  evi- 
dence, and  in  addition  alleged  that  the  mat- 
ters Involved  herein  were  fully  determined  in 
the  former  action.  From  the  answer  it  ap- 
pears tbat  the  parties  to  the  former  action 
were  the  same;  that  In  the  first,  second,  and 
third  causes  of  action  the  petition  set  up  a 
claim  for  damages  to  the  crops  of  1906,  1907, 
and  1908,  respectively,  by  the  erection  of  the 
dam  In  Question,  end  by  keeping  the  gates 
of  the  dam  closed  and  thereby  flooding  the 
lands.  The  fourth  cause  of  action  was  stat- 
ed as  follows:  "That  by  reason  of  the  fre- 
quent flooding  of  said  land  caused  by  the 
erection  of  said  dam  and  the  InsnfDciency 
of  the  flood  gates  therein,  and  the  failure  to 
raise  the  same,  and  by  reason  of  the  building 
of  the  obstruction  near  the  section  line  be- 
tween section  19  and  section  20  of  Garden 
township,  Cherokee  county,  Kan.,  the  said 
land  has  been  damaged  In  the  sum  of  not  less 
than  1100  per  acre,  and  that  the  damage  by 
reason  thereof  to  this  plaintiff  has  been  the 
sum  of  $8,000." 

The  petition  In  the  present  case  contains 
three  counts,  the  first  and  second  being  for 
damages  caused  to  the  crops  of  the  years 
1909  and  1910,  respectively.  The  third 
reads:  "Plaintiff  further  states  that  the 
said  defendant  has  been  during  all  the  years 
hereinafter  complained  of  maintaining,  still 
maintains  and  threatens  In  the  future  to 
maintain,  the  obstruction  or  dam  across 
Spring  river,  and  refuses  and  will  refuse  to 
open  the  flood  gates  therein  sufficiently  to  let 
the  water  escape  there  through,  and  main- 


tains and  threatens  In  the  future  to  main- 
tain, the  concrete  and  steel  structure  on  or 
near  the  section  line  between  section  19  and 
section  20.  That  such  dam  and  obstructions 
are  a  constant  menace  to  the  land  of  this 
plaintiff,  In  that  such  a  head  of  water  is 
thereby  maintained  that  In  times  of  ordinary 
high  water  the  land  of  plaintiff  is  liable  to 
and  does  overflow  and  become  flooded,  and 
that  by  reason  thereof  plaintiff  Is  unable  to 
lease  or  let  his  lands  to  tenants  for  fanning 
purposes,  and  that,  by  reason  thereof,  the 
production  of  crops  on  said  land  will  be  In 
the  future  materially  diminished,  all  to  the 
plaintiff's  damage  In  the  sum  of  eight  thou- 
sand dollars  ($8,000)."  The  answer  In  both 
actions  admitted  the  erection  of  the  dam, 
that  it  was  of  reinforced  concrete  and  perma- 
nent In  character,  and  that  appellee  had  not 
acquired  by  condemnation  the  land  necessary 
for  use  as  a  dam  or  the  right  to  flood  adja- 
cent lands.  The  answer  In  the  present  case 
shows  that  in  the  first  action  the  court  sub- 
mitted to  the  jury  the  issue  raised  by  the 
fourth  count  of  the  petition,  and  gave  the  fol- 
lowing Instruction:  "Yon  are  instructed  that 
the  measure  of  damages  to  the  real  estate  or 
tbat  applicable  to  the  fourth  count  In  the 
petition  Is  the  difference  between  the  value 
of  the  land  damaged  immediately  before  the 
same  was  damaged  and  its  value  Immediately 
after  said  damage  and  injury  If  any."  It 
further  shows  that  the  jury  returned  a  gen- 
eral verdict  In  favor  of  the  plaintiff  (appel- 
lant) for  $710,  and,  after  finding  the  damages 
to  the  crops  of  1907  and  1908  to  be,  respec- 
tively, 5210  and  $250,  made  the  following 
special  finding:  "(3)  How  much  do  you  allow 
plaintiff,  if  anything,  as  damages  for  Injury 
to  land  as  claimed  in  bis  fourth  cause  of  ac- 
tion? Answer.  Two  hundred  fifty  dollars 
(1250)."  It  is  not  claimed  that  appeUee 
erected  any  other  dam  than  the  one  involved 
in  both  actions,  the  parties  are  Identical,  and 
the  purpose  of  the  present  action  is  to  re- 
cover damages  to  the  land  caused  by  the 
erection  and  maintenance  of  the  dam.  It  is 
plain  from  the  petition  and  answer  In  the 
former  action  as  well  as  from  the  pleadings 
in  this  that  the  dam  was  erected  as  a  perma- 
nent structure  and  was  intended  to  be  used 
as  such,  and,  further,  tbat  In  order  to  oper- 
ate It  successfully  It  Is  necessary  to  keep  the 
gates  closed. 

[1]  The  appdlant's  land  baring  been  ap- 
propriated without  compensation  to  him,  he 
had  a  choice  of  several  remedies.  The  ai>- 
propriatlon  being  permanent  in  character,  he 
could  sue  to  recover  for  permanent  damages. 
W.  A  W.  B.  Co.  V.  Fechhelmer,  36  Kan.  45, 
48,  12  Pac.  S62.  The  question  Is,  Did  be 
elect  to  do  this  In  the  former  action?  In  sup- 
port of  the  contention  that  he  did  not  so 
elect,  some  stress  Is  laid  npou  the  language 
of  the  fourth  count  of  the  petition  in  the 
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former  actioa  In  wbicb  It  waa  alleged  tbat 
tlie  land  "has  been  damaged  In  the  sum  of 
not  less  than  $100  per  acre,"  and  it  Is  sought 
to  dlBtingulsh  the  cause  of  action  from  this 
because  in  the  latter  the  allegation  is  that, 
by  reason  of  the  erection  and  maintenance  of 
■the  structure,  the  damages  to  the  land  "in 
the  future"  will  amount  to  $100  per  aicre. 

In  the  Fechheimer  Case,  supra,  land  was 
taken  for  railway  purposes.  It  was  held 
that,  the  nature,  use,  and  design  of  the  rail- 
road being  permanent  in  character,  the  land- 
owner might  elect  to  sue  for  all  present  and 
future  damages,  and  that  the  manner  in 
which  she  conducted  her  suit,  the  character 
of  the  testimony  offered,  the  rulings  of  the 
court,  and  instructions  given  in  regard  to 
the  measure  of  damages  Indicated  that  she 
was  seeking  to  recover  for  the  entire  injury 
present  and  prospective.  For  the  same  rea- 
sons It  is  equally  clear  that  appellant  by  bis 
former  action  submitted  his  claim  for  all 
injury  to  the  land,  present  and  prospective. 
The  instructions  given  In  respect  to  the 
measure  of  damages  under  tbe  fourth  cause 
of  action  could  only  have  been  pertinent  ui)- 
on  the  theory  tbat  evidence  was  ottered  of 
tbe  value  of  tbe  land  immediately  before  and 
immediately  after  the  dam  was  constructed. 

In  C.  B.  D.  P.  Kid.  Co.  t.  Andrews,  26  Kan. 
703,  the  action  was  for  damages  to  certain 
city  lots  occasioned  by  tbe  appropriation  of 
land  for  railroad  purposes  without  condem- 
nation proceedings  and  without  compensation 
to  the  owner.  It  was  ruled  that  the  latter 
might  elect  to  consider  the  obstruction  as  a 
permanent  appropriation  and  sue  for  bI3 
permanent  damages,  and  that  the  measure  of 
such  damages  was  the  injury  to  his  lots  at 
the  time  the  appropriation  was  made  and  not 
at  tbe  time  of  the  trial  of  the  case.  So  here 
the  permanent  injury  to  appellant's  land  by 
its  appropriation  for  use  in  connection  with 
tbe  erection  and  maintenance  of  the  dam 
was  occasioned  at  the  time  of  the  appropria- 
tion. In  setting  up  bis  claim  of  damages  he 
could  not  by  the  mere  use  of  the  past  perfect 
tense  of  tbe  verb  si^Iit  bis  cauite  of  action  Into 
several  actions. 

In  case  of  Brock  v.  Francis,  181  Pac.  1179, 
Just  decided,  the  husband  sued  to  recover  for 
the  loss  of  bis  wife's  services  resulting  from 
an  Injury  alleged  to  have  been  caused  by  de- 
fendant's negligence.  The  action  was  not  be- 
gun until  more  than  two  years  after  the  In- 
jury to  the  wife.  To  avoid  the  defense  of  the 
statute  of  llmltatlonB,  plaintUF  claimed  that 
tbe  injury  to  the  'vrtfe  did  not  result  in  de- 
priving blm  of  her  services  until  some 
months  after  tbe  accident  to  her;  and  there- 
fore that  the  statute  did  not  begin  to  run 
until  he  sustained  damages  by  tbe  actual 
lose  of  ber  services.  It  was  held  that  tbe 
two-year  statute,  barred  bis  action ;  and  It 
was  said  in  the  opinion  tbat;  "He  eould 
bave  sued  tbe  nect  day    *    -*    *.  for,  hia 


loss  of  services  and  expenses  which  be  could 
show  be  was  to  suffer  by  reason  of  tbe  injury 
to  bis  wife." 

[2]  It  would  be  somewhat  diiBcnlt  to  Imag- 
ine a  clearer  instance  of  a  thing  fully  de- 
termined tind  adjudicated  than  the  matter  of 
appellant's  damages  arising  from  tbe  con- 
struction of  the  dam  and  the  consequent  ap- 
prvpriation  of  bis  land.  Moreover,  the  aver- 
ments of  the  answer  are  that  the  question  of 
permanent  damages  to  tbe  land  was  in  fact 
fully  submitted  and  determined  In  the  for- 
mer suit;  and.  If  tbe  record  set  up  In  the 
answer  bad  not  conclusively  established  the 
fact,  tbe  demurrer  was  rightly  overruled,  for 
the  reason  tbat  It  was  competent  for  appel- 
lee to  show  by  oral  evidence  what  was  in 
fact  submitted  and  determined  in  tbat  action. 

It  becomes  wholly  unnecessary  to  review 
tbe  numerous  decisions  upon  tbe  questlMi 
of  wbea  &  judgment  is  oes  judicata.  Tbe 
answer  set  up  a  record  from  which  it  a]^ 
pears,  not  enly  tbat  tbe  question  of  perma- 
nent damages  to  the  land  might  bave  been 
litigated  in  tbe  former  suit,  but  tbat  it  was 
litigated  and  fully  determined. 

It  follows  tbat  the  judgment  Is  affirmed. 
AU  tbe  Justices  concurring. 

(St  Kan.  til) 

MORBOW  V.  INGE  et  aL 
(Sapreme  Court  of  Kansas.     May  10,  1913.) 

fSv^abut  by  tlie  Court.j 

1.  Btidence  ({  186*)— Best  ano  Sscoitdabt 

BvtDENCE. 

What  purports  to  be  a  copy  of  tbe  official 

county  paper,  containing  the  notice  of  the  con- 
veyance of  unredeemed  lands  sold  for  taxes, 
found  amoDE  the  files  of -the  office  of  the  coun- 
ty treasurer,  although  hot  required  by  law  to 
be  kept  there,  is  sufficient  to  establish  prima 
facie  tbe  contents  of  the  published  notice,  where 
evidence  of  a  higher  order  cannot  be  procured. 
[Kd.  Note'.— For  other  cases,  see  Evidence^ 
Gent.  Dfe.  »  tK>l-«73 ;   Dec  Dig.  i  186.»] 

2.  APPBAL   Airo   BOBDB   (I   1060*)— Hakvt.hbb 
£kbob.    ' 

A  judgment  will  not  be  reversed  because 
such  a  copy  was  a^niitted  withont  a  showing 
that  no  better  evidence  was  procurable,  where 
no  reason  is  suggested  for  supposing  tnat  tlie 
notice  there  contained  is  not  genuine. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Die,  §|  1068,  1069,  4153-4157, 
4166;   Dec.  Dlg.l  lobo.*) 

Appeal  from  District  Oourt,  Hamilton 
County. 

Action  by  S.  H.  Morrow  against  Dycurgus 
Inge  and  "G.  T.  Inge.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Scates  &  Watklns,  of  Dodge  City,  for  ap- 
peUanta  George  Getty,  of  Syracuse,  for  ap- 
pellee. 

MASON,  J.  ,Tbe  plaintiff  In  ejectment  re- 
covered judgment  against  the  holders  of  a 
tax  deed  less  than  five  years  old,  who  appeals. 

The  ^aintiff  traced  title  from  tbe  Atcbi- 
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son,  Top«fca  ft  Santa  96  Railroad  Company. 
A  record  was  introduced  showing  a  patent 
from  the  state  to  tbe  company.  The  defend- 
ants maintain  that  there  was  a  technical 
defect  In  the  record,  and  therefore  that  the 
plaintiff  failed  to  prove  title  In  himself.  If 
the  record  was  In  fact  defective,  it  was  val- 
idated by  the  curative  act  Gen.  Stat  1909, 
fl  1684,  1685;  Van  Hall  t.  Rea,  85  Kan. 
675,  118  Paa  683.  Moreover,  the  land  being 
In  an  odd-numbered  section  within  ten  miles 
of  the  main  line  of  the  railroad,  tbe  court 
takes  Judicial  notice,  In  the  absence  of  proof 
to  tbe  contrary,  that  It  was  patented  to  the 
company.  Worden  v.  Cole,  74  Kan.  226,  86 
Pac.  464.  A  newspaper  was  introduced  In 
evidence  containing  what  purported  to  be 
the  redemption  notice  upon  which  the  tax 
deed  was  based ;  that  Is,  the  notice  that  the 
lands  sold  for  taxes  would  be  deeded  unless 
redeemed  by  a  time  stated.  Assuming  the 
genuineness  of  the  paper  the  tax  deed  was 
voidable,  for  the  amount  stated  in  the  notice 
in  connection  with  the  tract  In  question  ex- 
ceeded the  taxes  and  Interest,  and  evidently 
included  other  charges,  under  a  practice  due 
to  an  error  in  an  edition  of  the  statute  by 
which  the  phrase  "taxes  charged,  and  In- 
terest," was  rendered  "taxes,  charges  and 
interest"  Harp  v.  Wilson,  84  Kan.  45,  113 
Pac.  309. 

The  only  question  In  the  case  not  covered 
by  prior  decisions  of  this  court  Is  whether 
It  was  suflBcIently  shown  that  the  notice  giv- 
en In  evidence  was  In  fact  the  official  notice 
published  by  the  county  treasurer.  The 
newspaper  was  produced  by  that  officer,  who 
found  It  among  his  files.  The  transcript 
does  not  show  the  name  of  the  paper,  but  In 
support  of  the  judgment  It  must  be  presumed 
to  have  been  tbe  Journal,  as  It  was  agreed 
that  that  was  tbe  official  county  paper  in 
tbe  year  1897,  when  tbe  notice  was  published. 
No  affidavit  of  publication  was  attached  to 
tbe  newspaper.  If  there  had  been,  the  treas- 
urer's office  was  not  tbe  proper  place  for  its 
retention,  since  the  statute  makes  the  county 
derk  the  permanent  custodian  of  all  "affi- 
davits, notices  of  papers  of  reference  to" 
tax  sales.  Gen.  Stat  1909,  §  9456.  The  pub- 
lication of  the  notice  of  the  sale  of  land  for 
taxes  is  required  to  be  proved  by  tbe  affi- 
davit of  tbe  printer  (Gen.  Stat  1909,  {  9443), 
but  no  such  requirement  seems  to  be  made 
as  to  the  redemption  notice.  In  Bergman  v. 
Bullitt  43  Kan.  709,  page  712,  23  Pac.  938, 
page  939,  It  was  held  that  the  trial  court 
erred  In  admitting  in-  evidence  a  document 
certified  by  the  county  treasurer  to  be  a 
true  copy  of  tlie  redemption  notice  on  file  In 
bis  office.  In  the  opinion  It  was  said:  "The 
county  treasurer,  •  •  •  not  having  the 
official  custody  of  these  records.  Is  not  au- 
thorized to  certify,  and  tbe  copy  of  the  no- 
tice which  be  chanced  to  find  in  his  office, 
and  which  was  offered  In  evidence,  should 
have   been  rejected.     The  parties,  however. 


are  not  foreclosed  by  the  absence  of  such 
record  evidence  In  the  office  of  tbe  county 
clerk.  The  facts  with  reference  to  this  re- 
demption notice  may  be  obtained  from  tbe 
flies  of  tbe  official  paper,  and  from  the  tes- 
timony of  the  publisher  of  tbe  same;  and 
they  may  be  shown  by  still  other  competent 
evidence." 

[1]  The  newspaper  found  in  tbe  office  of 
tbe  county  treasurer,  although  not  required 
by  law  to  be  kept  there,  proved  Itself  with 
reasonable  certainty.  There  is  little  likeli- 
hood of  any  one  having  been  at  the  pains  to 
print  a  counterfeit,  purporting  to  be  one  of 
the  regular  Issues  of  the  paper.  In  case 
better  evidence  could  not  be  produced  it  had 
sufficient  probative  force  to  establish  prima 
facie  the  contents  of  the  redemption  notice. 
Its  admission  may  have  been  technically 
erroneous,  because  no  sufficient  foundation 
for  it  bad  been  laid,  by  showing  that  no  af- 
fidavit of  publication  was  in  the  custody  of 
tbe  county  cleric,  and  that  no  publisher's  file 
was  accessible.  But  under  the  present  Code 
this  would  not  justify  a  reversal  unless  it 
affirmatively  appear  that  prejudice  resulted. 
Civ.  Code,  S  581  (Gen.  St.  1909,  i  6176). 

[2]  No  reason  has  been  suggested  for  sup- 
posing that,  if  any  other  copy  had  been  pro- 
duced, it  would  have  shown  a  different  state 
of  facts  from  that  exhibited  by  the  paper 
Introduced.  If  such  reason  existed.  It  could 
easily  have  been  shown.  Without  such  show- 
ing, It  must  be  assumed  that  the  paper  pro- 
duced correctly  showed  the  amount  stated 
In  the  redemption  notice,  and  any  error  in 
its  admission  was  not  prejudicial.  Bridges 
V.  Vann,  88  Kan.  98,  127  Pac.  604. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 

(89  K&n.  SIS) 
DTER  V.  MARRIOTT  et  aL 
(Supreme  Court  of  Kansas.     May  10,  1913.) 

(Bvllabut  hy  the  Court.) 

1.  Evidence  (8  353*)— HEiBSinp  —  Recitals 
IN  Recent  Deed. 

Recitals  of  heirship  in  a  recent  deed  are 

not  binding  against  strangers  to  tlie  instrument 

[Ed.    Note. — B^or    othor    cases,    see    Evidence, 

Cent.  Dig.  §§  1404-1428,  1430,  1431;  Dec.  Dig. 

S  353.*] 

2.  Taxation  (8  706*)  —  Skttino  Aside  Tax 
Deed — ^Evidence. 

A  defendant  in  a  foreclosure  suit,  who 
claims  title  and  seeks  to  set  aside  a  tax  deed 
and  convej'ances  thereunder  and  oust  the  hold- 
er from  possession,  mast  show  some  title  to  or 
interest  in  the  land  before  being  entitled  to  such 
relief. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  SI  1578-1581 ;   Dec.  Dig.  {  706.*] 

Appeal  from  District  Court,  Greeley  County. 

Action  by  H.  G.  Dyer  against  Ada  M. 
Marriott  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and 
remanded. 
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W.  M.  Glenn,  of  Tr&tone,  for  appellant 
D.  B.  Beckstrom,  of  Tribune,  for  appellees. 

WEST,  J,  The  plalntUT  sued  to  foreclose 
a  mortgage  on  the  land  In  controversy  and 
recovered  Judgment;  personal  service  having 
been  made  upon  the  mortgagor  and  publica- 
tion service  upon  the  present  defendant,  who 
thereafter  procured  the  judgment  to  be  open- 
ed up  and  answered  that  she  was  the  owner 
of  the  title  in  fee  simple,  denying  that  the 
mortgagor  had  any  Interest  in  the  land,  ex- 
cept that  given  by  a  tax  deed  which  she  al- 
leged was  void,  and  prayed  that  the  tax 
deed  be  set  aside  and  that  all  parties  claim- 
ing thereunder  be  barred  and  enjoined  from 
setting  up  any  title  to  the  land.  A  trial  re- 
sulted in  a  Judgment  In  her  favor,  except 
that  the  plaintitc  was  given  a  first  lien  for 
taxes.  The  plaintiff  appeals  and  asserts  that 
the  defendant  was  not  entitled  to  Judgment 
because  she  failed  to  prove  title  In  herself. 

She  ofTered  in  evidence  a  deed  to  the  heirs 
of  Cornelius  C.  Barber,  and  then  a  deed  from 
Jennie  C.  Barber,  which  deed  recited  that 
Jennie  C.  Barber  was  the  duly  appointed  and 
qualified  executor  of  the  last  will  of  Corne- 
lius C.  Barber,  and  that  by  the  terms  thereof 
she  was  named  as  executor  and  residuary 
legatee  as  heir  at  law  of  Cornelius  G.  Barber. 
Plaintiff  contends  that  there  was  no  evidence 
to  show  that  Jennie  C.  Barber  held  the  title 
which  she  warranted  to  the  defendant's  gran- 
tor; that  the  mere  recitals  of  the  deed  were 
not  proof,  and,  there  being  no  other,  the  de- 
fendant failed.  The  defendant  contends  that 
she  did  not  come  Into  court  for  the  purpose 
of  attacking  the  tax  deed,  but  that  she  was 
forced  into  court  and  simply  defended  her 
own  title.  That  the  court  did  not  grant  her 
any  relief  but  simply  restored  to  her  what 
she  had  before  th'e  tax  deed  was  Issued,  sub- 
ject to  a  Hen  for  the  taxes,  and  that  it  Is 
only  in  case  of  a  direct  attack  upon  a  tax 
deed  that  the  attacking  party  must  have  an 
interest  in  the  property.  She  also  argues 
that  there  Is  nothing  in  the  record  to  show 
that  the  plaintiff  alleged  either  title  or  pos- 
session In  herself  as  against  the  defendant, 
or  that  she  offered  any  evidence  In  support 
of  her  claim  for  affirmative  relief.  The 
plaintiff  asserts  In  her  reply  brief  that  the 
defendant  In  the  third  defense  of  her  answer 
alleged  possession  in  the  plaintiff  and  asked 
Judgment  for  rent. 

Having  sent  for  the  transcript  and  obtain- 
ed Instead  a  copy  of  the  answer,  It  may  be 
as  well  to  give  a  short  history  of  the  case  as 
gathered  from  the  record.  In  September, 
1907,  a  tax  deed  was  issued  to  W.  M.  Glenn. 
Glenn  conveyed  to  Gerard,  who  gave  a  mort- 
gage back,  which  mortgage  was  assigned 
by  Glenn  to  the  plaintiff  Dyer.  In  October, 
1910,  this  mortgage  was  foreclosed,  and  in 
January,  1911,  the  appellant  filed  her  motion 
to  be  let  In  to  defend;  and,  there  being  no 
objection,  she  filed  hei  answer  alleging  that 


she  was  a  resident  of  Ohio;  that  Gerard, 
Glenn,  and  Dyer  had  all  the  time  since  Sep- 
tember 12,  1907,  excluded  her  from  the  pos- 
session and  control  of  the  land,  and  had  ever 
since  claimed  ownership  and  right  of  posses- 
sion, although  In  fact  having  no  such  right; 
that  the  whole  proceeding  was  based  upon 
the  tax  deed  setting  forth  many  reasons  why 
this  instrument  was  void.  In  another  part 
of  the  pleading  she  again  alleged  that  the 
parties  named  had  retained  i>oesession  of 
the  property  and  excluded  her  from  the 
rents  and  profits  thereof,  and  that,  as  the  re- 
sult of  such  adverse  possession  held  by  such 
parties,  she  had  been  damaged  in  the  sum 
of  $2  an  acre  since  the  Issuance  and  execu- 
tion of  the  tax  deed  in  the  total  sum  of  about 
$80,  which  sum  she  alleged  constituted  a 
legal  set-off  against  any  claim  for  taxes.  She 
prayed  for  possession,  that  the  tax  deed,  the 
conveyance  by  Glenn,  the  mortgage  to  him, 
and  the  assignment  by  him  be  set  aside  and 
held  for  nau^t,  and  that  Gerard  and  Dyer 
and  Glenn  and  every  one  claiming  under 
them  be  forever  barred  and  enjoined  from 
asserting  or  setting  up  any  title,  claim,  or 
Interest  In  or  to  the  land,  and  that  her  title 
be  decreed  valid  and  perfect,  and  that  she 
be  adjudged  to  have  a  legal  set-off  In  the  sum 
of  $80,  together  with  an  additional  sum  of 
$2  a  month  from  the  date  of  filing  the  suit 
until  final  determination,  against  any  sum 
found  due  for  taxes,  and  that  she  recover 
her  costs  and  for  su<di  other  and  further  re- 
lief as  to  the  court  might  seem  Just  and 
proper. 

The  plaintiff  appears  to  assume  that,  hav- 
ing been  for  several  years  in  possession  un- 
der a  tax  deed,  the  latter  could  not  be  at- 
tacked by  the  defendant  without  actually 
showing  some  title  to  the  land.  The  defend- 
ant seems  to  contend  that,  having  been  at- 
tacked by  the  holder  of  a  void  tax  deed  who 
had  made  her  a  party  to  the  foreclosure  al- 
leging that  she  claimed  some  interest,  she 
was  not  required  to  show  much  of  a  title, 
if  any,  in  order  ti  resist  the  groundless  at- 
tack of  the  plaintiff.  The  pleading  already 
quoted  from  places  the  defendant  in  the  at- 
titude of  having  admitted  possession  for  a 
number  of  years  in  her  adversary  under  the 
tax  deed  in  question;  and  having  prayed 
that  such  possession  be  restored  to  her,  to- 
gether with  damages  for  its  detention,  as 
well  as  a  decree  quieting  title  in  her  or  at 
least  barring  the  other  parties,  she  was  under 
obligation  to  show  at  least  some  title  to  the 
land. 

In  Ordway  v.  Cowles,  45  Kan.  447,  25  Pac 
862,  it  was  held  that  the  plaintiffs  In  a  fore- 
closure suit,  who  attacked  certain  tax  deeds 
set  up  by  an  interpleader  and  asked  that  the 
title  be  quieted  against  them,  should  show 
some  title  in  the  mortgagor.  There  in  a  suit 
against  the  mortgagor  Ordway  was  made  a 
party  upon  his  own  motion  and  alleged  own- 
ership  and  possession  under    certain   tax 
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de«da  duly  executed,  to  wMcb  the  plaintlffB 
replied  that  the  tax  deeds '  were  void  and 
asked  to  hare  their  title  qnieted.  The  trial 
eotrrt  ruled  that  the  burden  was  npon  Ord- 
Way,  and  this  was  held  proper.  It  seems 
that  the  mortgagee  failed  to  prove  a  chain 
of  title  from  the  government  down  to  the 
mortgagor,  and  the  court  said:  "And  we 
think  from  the  nature  of  the  issues  made  by 
tlie  pleadings  that  the  plaintifFs  below  should 
have  shown  title  in  the  mortgagor  before 
ttiey  were  entitled  to  a  decree.  [Citing  au- 
thorities.] •  •  •  Again,  the  title  to  the 
mortgageis  premises  being  in  controversy, 
and  the  plaintiffs  asking  that  the  cloud  of 
the  tax  title  might  be  removed,  they  should 
recover  on  the  strength  of  their  own  title; 
and,  under  the  drcnmstances  of  this  case, 
we  think  the  chain  should  have  been  com- 
plete In  the  mortgagor.  A  person  should 
have  a  reasonably  clear  title  to  maintain  an 
action  to  have  a  cloud  upon  his  title  re- 
moved. He  must  proceed  upon  the  strength 
of  his  own  title,  and  not  the  weakness  of 
his  adversary." 

In  Parker  t.  Vaughn,  85  Kan.  324,  116 
Pac.  882,  a  suit  was  brought  to  quiet  title 
against  one  who,  if  alive,  held  the  imtent 
title,  and  against  his  unknown  heirs  if  the 
patent  holder  were  dead.  Doty,  the  grantee 
In  a  conveyance  executed  after  the  suit  was 
begun  by  those  who  were  the  heirs,  if  such 
death  had  taken  place,  was  held  to  occupy 
the  position  of  an  original  defendant  Hav- 
ing been  made  a  defendant  upon  his  own  ap- 
plication, he  filed  an  answer  and  cross- 
petition  alleging,  among  other  things,  an 
ownership  of  an  undivided  third,  and  prayed 
for  partition.  The  plaintiff  in  reply  set  out 
a  tax  deed  which  the  party  mentioned  re- 
plied was  void.  At  the  conclusion  of  the 
plaintiff's  evidence.  Doty  dismissed  his  cross- 
petition.  The  plaintiff  then  admitted  that 
the  tax  deed  was  void,  subject  to  the  objec- 
tion that  Doty  had  no  standing  to  raise  the 
question.  Doty  then  Introduced  certain  evi- 
dence touching  the  absence  of  the  patent 
title  bolder,  and  the  court  gave  a  decree  to 
the  plaintiff  barring  Doty,  who  appealed. 
It  was  said  In  the  opinion  (85  Kan.  327,  328, 
116  Pac.  883)  that  the  rule  that  one  without 
interest  in  the  property  cannot  attack  a  tax 
deed  refers  to  an  attack  by  which  aflirmatlve 
relief  is  sought.  "Doty,  having  dismissed 
his  cross-petitlou,  is  in  the  attitude  of  an 
ordinary  defendant"  It  was  pointed  out 
that  as  the  plaintiff  had  brought  bis  suit  In 
the  alternative,  and  Doty  had  come  into  the 
case  occupying  the  position  of  the  heirs  if 
the  patent  holder  were  dead,  he  ought  not 
be  allowed  to  have  a  bad  tax  deed  decreed 
good  as  against  Doty,  and  it  was  said;  "He 
still  has  his  tax  deed,  which  will  become 
unassailable  unless  attacked  in  due  time  by 
one  who  can  show  an  interest  In  the  prop- 
erty. If  George  Vaughn  is  alive^  the  plain- 
tiff's title  is  already  perfected  by  the  Judg- 
ment against  blm.    It  he  is  dead,  the  plain- 


tiff is  not  wronged  by  being  denied  a  Judg- 
ment against  others  on  the  theory  that  he 
is  still  living.  •  •  ♦  Doty,  of  course,  is 
not  to  be  given  a  right  to  redeem  or  any  af- 
flrmatlve  relief." 

We  think,  under  the  circumstances  of  this 
case,  that  s  tax  deed  having  been  issued  in 
1907,  and  conveyances  and  possession  there- 
under having  followed  for  a  number  of  years, 
the  defendant  was  not  in  a  position  to  as- 
sail by  way  of  cross-petition  and  prayer 
for  affirmative  relief  such  tax  deed  and  pos- 
session without  showing  some  substantial 
sort  of  Interest  in  the  land.  Her  title  de- 
pended absolutely  on  the  deed  from  Jennie 
O.  Barlier,  and  the  only  evidence  by  which 
It  was  sought  to  show  that  Jennie  O.  Barber 
had  any  title  to  convey  consisted  of  the 
recitals  in  her  own  deed.  These  were  to  the 
effect  that  Cornelius  O.  Barber,  the  original 
entryman,  died  in  1875,  leaving  a  will;  that 
Jennie  C.  Barber  was  appointed  and  quail- 
fled  as  executor  and  named  as  executor  and 
residuary  legatee  in  the  will  as  heir  at  law 
of  Cornelius  C,  Barber.  If  all  of  these  re- 
citals had  been  proven  by  competent  evi- 
dence, they  would  have  fallen  far  short  of 
showing  title  in  the  maker  of  the  deed.  The 
fact  that  she  was  heir  at  law  did  not  show 
title,  because  the  will  may  have  devised  the 
property  to  some  one  else.  Being  residuary 
legatee  gave  her  no  title,  because  there  was 
nothing  to  show  what  the  residuum  consisted 
of.  There  was  nothing  to  indicate  that  she 
was  authorized  to  convey  any  of  the  estate 
as  executor ;  nor  did  she  so  execute  the  deed, 
but  as  grantor. 

[1]  In  an  ancient  deed,  a  recital  of  heir- 
ship is  sometimes  competent,  when  followed 
by  long  possession  and  acquiescence,  which 
show  a  recognition  of  such  heirship.  Bell, 
Adm'r,  v.  Barron,  14  Vt  807;  Wlgmore  on 
Evidence,  |  1573;  2  Horton  on  BJvidence, 
i  1041.  But  ordinarily  recitals  in  a  deed  are 
not  evidence  against  a  stranger.  "It  is  very 
certain,  when  one  attempts  to  derive  title  to 
land  through  the  heirs  of  a  former  proprie- 
tor, the  fact  of  heirship  must  be  proved.  This 
cannot  be  done  by  a  recital,  merely,  in  the 
deed,  especially  where  the  deed  is  of  recent 
date,  which,  at  most,  amounts  to  a  mere 
claim  of  heirship."  Potter  v.  Washburn,  13 
Vt  558,  564,  37  Am.  Dec.  615.  "The  recit- 
als in  the  deed  to  William  Costello  that  the 
grantors  therein  are  the  heirs  at  law  of  John 
Bennington,  deceased,  are  not  competent 
evidence  either  of  his  death  or  their  heir- 
ship. These  recitals  are  not  part  of  the  con- 
veyance, and  they  are  no  more  competent 
as  evidence  in  this  controversy  of  the  facta 
stated  than  they  would  be  if  embodied  in 
any  other  writing  signed  by  the  parties." 
Costello  V.  Burke,  63  Iowa,  361,  364,  19  N. 
W.  247,  248.  "The  recitations  of  the  deed 
do  not  bind  plaintiffs,  who  are  not  privies 
of  the  grantor,  but  claim  adversely  to  him. 
1  Greeuleaf  on  Evidence,  §  23;  Carver  v. 
Jackson,  4  Pet  1  [7  I*  IDd.  761].    Defendant, 
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in  order  to  establish  title  under  tbls  deed, 
most,  in  addition  to  Introducing  It  In  evi- 
dence, prove  the  will,  the  probate  thereof, 
and  lawful  proceedings  ending  in  the  execu- 
tion of  the  deed."  MiUer  et  aL  y.  MUler  et 
aL,  63  Iowa,  387,  389,  19  N.  W.  251.  See, 
also,  Robertson  t.  Lumber  Co.,  74  Kan.  117, 
85  Paa  799,  and  cases  dted. 

[2]  Although  the  Judgment  only  set  aside 
the  tax  deed,  together  with  all  conveyances 
based  thereon,  and  gave  a  lien  for  the  amount 
of  taxes  due,  and  ordered  sale  If  not  paid 
within  60  days,  and  did  not  affirmatively 
quiet  the  title  in  the  defendant  or  give  her 
the  damages  prayed  for,  it  did,  nevertheless, 
give  her  substantially  the  relief  she  sought 
This  could  only  be  done  upon  her  showing 
some  title  to  the  land. 

Having  failed  to  show  this,  the  judgment 
Is  reversed,  and  the  cause  remanded  for 
further  proceedings.  All  the  Justices  con- 
curring. 

<8>  Kan.  472) 

CRANE  V.  MISSOURI  PAC.  RT.  CO.t 
(Supreme  Court  of  Kansas.     May  10,   1913.) 

(Byllalut  by  the  Court.) 

1.  RATLBOADa  (1 324»)— Accidents  at  Cboss- 

INOS— CONTBIBUTOBT    NBOLIGENCE. 

It  is  contributory  negligence  which  pre- 
cludes a  recovery  of  damages  for  an  injury  sus- 
tained by  a  traveler  at  a  railroad  crossing  in 
a  collision  with  a  train  of  moving  cars,  where 
he  stepped  In  front  of  the  moving  cars  that  he 
saw,  or  where  there  was  nothing  to  prevent 
him  from  observing  his  danger  and  avoiding  the 
injury  If  he  had  looked. 

[Ed.  Note. — For  other  cases,  see  Rnilroads, 
Cent.  Dig.  i§  1020-1025;  Dec.  Dig.  S  324.*] 

2.  Railroads  (g  352*)— Review. 

The  special  findings  of  the  jury  show  that 
the  injury  sustained  by  the  traveler  was  due 
to  his  own  want  of  caie  and  hence  the  general 
verdict  must  be  set  aside  and  judgment  given 
for  appellant 

(Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §  1216;    Dec.  Dig.  §  352.*]  ' 

Appeal  from  District  Court,  Wyandotte 
Oonnty. 

Action  by  John  Crane  against  the  Missou- 
ri Pacific  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

W.  P.  Waggener  and  J.  M.  Challis,  both 
of  Atchison,  and  J.  McCabe  Moore,  of  Kan- 
sas City,  Mo.,  for  appellant  Getty  &  Car- 
son, of  Kansas  City,  and  D.  E.  Henderson, 
of  Kansas  City,  Mo.,  for  appellee. 

JOHNSTON,  C.  J.  John  Crane  was  struck 
by  a  moving  car  at  a  street  crossing,  and 
he  brought  this  action  against  the  Missouri 
Padflc  Railway  Company  In  which  he  re- 
covered $1,000  as  damages  for  Injuries  sus- 
tained. Appellant's  railway  occupies  a  part 
of  First  or  Wood  street  and  near  the  inter- 
section of  First  street  and  Central  avenue 
a  switch  is  located;   the  switch  track  lying 


east  of  the  miain  track.  It  appears  that 
Crane  was  walking  westward  on  Central 
avenue,  and  when  he  reached  First  street 
he  claims  to  have  looked,  but  saw  no  indi* 
cations  that  cars  were  moving.  Howevw, 
cars  were  being  moved  on  the  track  as  aa 
engine  gave  a  string  of  five  cars  a  start 
towards  Central  avenue,  after  which  it  was 
uncoupled  and  the  string  of  cars  were  thrown 
over  onto  the  switch  track  and  w»e  per- 
mitted to  run  down  that  track  over  Central 
avenue  of  their  own  momentum.  Whea 
Crane  was  approaching  the  switch  track,  be 
could  have  seen  cars  at  a  distance  of  two 
blocks,  and  when  he  reached  that  trade 
the  cars  were  approaching  the  crossing  at 
a  rate  of  about  four  miles  an  hour.  Whea 
he  stepped  upon  the  track,  the  cars  were 
within  20  feet  of  the  crossing. 

It  was  alleged  that  the  company  had  fail- 
ed to  have  a  person  on  the  front  end  of  the 
moving  cars  to  manage  or  control  their 
movement,  but  it  appeared  that  there  waa 
a  brakeman  on  the  hind  end  of  the  front 
car,  and  it  was  also  claimed  that  it  had 
no  watchman  or  other  person  to  warn  or 
notify  Crane  of  the  approach  of  the  cars. 
The  company  alleged  and  contended  that, 
granting  there  was  negligence  on  the  part  of 
those  in  charge  of  the  cars,  the  collision  and 
injury  resulted  from  Crane's  own  negUgence, 
and  that  therefore  It  could  not  be  held  liable 
for  the  Injury.  Spedal  questions  were  sub- 
mitted to  the  Jury,  and  answers  were  return- 
ed to  the  effect  that  the  acddent  occurred 
at  10  o'dock  In  the  forenoon ;  that  the  string 
of  cars  moved  about  200  feet  after  the  en- 
gine was  uncoupled  from  them  before  they 
struck  Crane;  that,  when  be  was  within 
15  or  20  feet  from  the  switch  trade  he  could 
have  seen  the  approaching  cars  a  distance 
of  100  feet,  and  when  from  3  to  10  feet  from 
the  track  he  could  have  seen  them  when 
they  were  about  50  to  75  feet  from  him; 
and  that  the  cars  were  only  16  or  20  feet 
from  him  when  he  stepped  from  a  place  of 
safety  in  front  of  the  approaching  cars. 
There  were  express  findings  that  there  was 
no  obstruction  of  his  view,  and  that  he 
could  have  seen  the  cars  if  he  had  looked, 
and  that  he  did  look  in  the  direction  from 
which  the  cars  were  coming. 

Proceeding  on  the  theory  that  there  was 
negligence  on  the  part  of  those  handling  the 
cars,  it  is  clear  that  Crane's  want  of  care 
contributed  to  the  Injury  and  Is  such  negli- 
gence as  bars  a  recovery.  It  is  not  claimed 
that  the  injury  was  wantonly  or  willfully 
inflicted,  and  there  is  no  reason,  in  dther  the 
testimony  or  findings,  why  the  rule  of  con- 
tributory negligence  should  not  be  applied. 
When  (Trane  approached  the  crossing,  It  de- 
volved upon  blm  to  make  reasonable  use  of 
his  senses  to  ascertain  U  he  could  safely 
proceed  over  the  crossing.  The  cars  were 
then  moving  toward  him  in  broad  daylight 
and  there  was  no  obstruction  to  his  view 
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nor  anything  to  prevent  bis  seeing  their  ap- 
proach. They  were  coming  at  the  moderate 
rate  of  speed  of  fonr  miles  an  hour,  which 
was  about  the  rate  that  be  was  moving.  If 
he  had  looked  when  he  reached  First  street, 
he  could  have  seen  the  cars  ^>proachlng 
without  difficulty,  and  when  he  was  ten 
feet  from  the  track,  and  they  were  only  50 
feet  away  from  him,  their  approach  must 
hare  been  very  manifest  to  any  observer 
with  the  sense  of  sight,  and  when  be  was 
within  three  feet  of  the  track  the  cars 
were  then  almost  upou  him.  It  Is  possible 
that  he  might  have  been  mistaken  as  to 
whether  the  cars  were  moving  when  they 
were  200  or  even  100  feet  away,  but  there 
is  no  reason  why  he  should  have  been  mis- 
taken about  the  movement  of  cars  that  were 
only  20  feet  from  him.  At  that  time  he 
was  in  a  place  of  safety,  but  he  recklessly 
ventured  to  step  In  front  of  the  moving 
cars.  He  may  have  thought  that  he  was 
moving  faster  than  the  cars  and  could  there- 
fore effect  a  crossing  in  front  of  them.  In 
his  race  with  the  cars  he  lost. 

[1,2]  He  testified  that  he  did  not  observe 
that  the  cars  were  moving,  but  the  jury  have 
found  that  he  could  have  seen  that  they 
were  approaching  If  he  had  looked  and  liave 
also  found  that  in  fact  he  did  look;  and, 
there  being  no  defect  in  his  vision,  the  in- 
ference is  irresistible  that  he  did  see  that 
the  cars  were  approaching  and  that  at  the 
time  he  looked  were  only  20  feet  away. 
Toung  V.  Railway  Co.,  57  Kan.  144,  45  Pac. 
683.  Notwithstanding  the  Information  that 
was  certainly  given  him  by  his  eyes  and 
ears,  he  stepi)ed  directly  in  front  of  the 
moving  cars,  and  this  gross  negligence  on 
his  part  contributed  directly  to  his  injury 
and  precludes  a  recovery.  A.,  T.  &  S.  F. 
Rid.  Co.  V.  Priest,  50  Kan.  16,  31  Pac.  674; 
Roach  y.  St.  J.  &  I.  Rid.  Co.,  55  Kan.  654, 
41  Pac.  964;  Railroad  Co.  v.  Holland,  CO 
Kan.  209,  56  Pac.  6;  Beech  v.  Railway  Co., 
85  Kan.  90,  116  Pac.  213 ;  Coleman  v.  Rail- 
way Co.,  87  Kan.  190,  123  Pac.  750. 

The  Judgment  of  the  district  court  will  be 
reversed,  and  the  cause  remanded,  with 
directions  to  enter  Judgment  on  the  special 
findings  in  favor  of  appellant.  All  the  Jus- 
tices concurring. 


CITY  OF  MOLINE  v.  MOLINE  DRILLING 

&  DEVELOPMENT  CO.  • 
(Supreme  Court  of   Kansas.     May  10,  1913.) 

(SyUabu*  by  the  Court.) 

1.  Gas  (S  14*)— Powers— Contracts. 

The  municipal  authuritica  of  a  city  of  the 
third  class  had  authority  in  October,  1902,  to 
contract  with  a  gas  distributing  company  to 
furnish  fM  to  the  city  and  its  inhabitants,  and 
to  fix  all  charges  therefor.  Laws  1897,  c  82, 
12. 

[Ed.  Note. — For  other  cases,  see  Gas,  Cent 
Dfe.  «  10-11 ;  Dec.  Dig.  §  14.*] 


2.  Gas  (J  14»)  —  Gas  Compai»t  —  Ooktraot 

WITH  City— Binding  Effect. 

A  formal  acceptance  of  the  terms  of  the  or- 
dinance containing  such  a  contract  is  not  nec- 
essary to  bind  the  company  where  the  facts- 
show  an  actual  practical  acceptance.  The  com- 
pany enjoyed  all  the  privileges  granted  for  a 
term  of  years  during  which  its  charges  were 
made  in  conformity  with  the  prescribed  rates. 
Having  taken  the  benefits  of  the  grant,  the  com- 
pany mast  observe  its  conditions. 

[Ed.  Note.— For  other  cases,  see  Gas,  Cent. 
Dig.  Si  10-11;  Dec.  Dig.  %  14.»] 

Appeal  from  District  Court,  Elk  County, 
Action  by  the  City  of  Mollne  against  the 
Moliue   Drilling    &    Development   Company. 
Judgment  for   plaintiff,  and  defendant  ap- 
peals.    Aflarmed. 

S.  H.  Piper,  of  Independoice,  for  appel- 
lant. Huggins  &  Riddle,  of  Emporia,  for 
appellee. 

BENSON,  J.  This  is  an  action  to  restrain 
the  defendant,  a  gas  distributing  company, 
from  increasing  its  rates  in  the  plaintiff  city. 

By  an  ordinance  adopted  October  23,  19(K2, 
the  city  granted  to  the  company  the  right  to 
furnish  gas  to  the  city  and  its  Inhabitants, 
and  for  that  purpose  to  lay  Its  pipes  through 
streets  and  alleys.  The  ordinance  fixed 
maximum  rates  for  the  proposed  B^rice, 
and  provided  that  it  should  become  a  con- 
tract between  the  dty  and  company  upon 
the  filing  of  an  acceptance  of  the  grant  with 
the  city  clerk.  The  acceptance  of  the  ordi- 
nance was  denied  by  the  company,  and  the 
evidence  falls  to  show  that  an  acceptance 
was  filed.  The  evidence  tended  to  show  the 
following  facts:  The  proposed  ordinance  was 
drawn  and  presented  at  a  meeting  of  the 
mayor  and  council  by  an  attorney  of  the 
I  company.  Upon  its  adoption  the  company 
laid  its  pipes  In  the  streets,  and  Installed 
the  service,  furnished  gas  to  the  city  and  the 
people,  and  charged  rates  in  accordance  with 
the  ordinance.  When  disputes  arose  concem- 
i  ing  rates,  they  were  adjusted  by  referring  to 
I  the  ordinance,  and  making  the  charges  con- 
form to  its  provisions.  The  service  was 
maintained,  and  rates  collected  as  ordained 
until  some  time  before  this  suit  was  brought, 
when  the  company  advanced  its  charges  to 
rates  exceeding  the  maximum  so  allowed. 
A  demurrer  to  the  plalntifTs  evidence  was 
overruled,  and,  no  evidence  being  offered  by 
the  defendant,  a  Judgment  was  rendered 
enjoining  the  collection  of  any  excess  over 
the  rates  specified. 

The  defendant  contends  that  the  ordinance 
is  not  binding  upon  the  company  because  the 
city  had  no  authority  to  grant  the  use  of  its 
streets,  or  to  fix  rates  for  the  proposed  ser- 
vice and  because  the  ordinance  was  not  ac- 
cepted, and  never  became  a  contract  between 
the  city  and  the  company. 

[1]  The  plaintiff  is  a  city  of  the  third  class. 
The  authority  of  cities  of  that  class  to  enter 
into  such  contracts  is  not  an  open  question, 
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bat  was  determined  in  tlie  affirmative  In 
State  ex  rel.  v.  Gas  Co.,  88  Kan.  165,  127 
Pac.  639.  It  was  said  in  that  case:  "Chap- 
ter 136  of  the  Laws  of  1903  (see  Qen.  Stat 
1909,  I  749  et  seq.)  relates  to  cittes  of  the 
second  and  third  classes.  Rosedale  was  in 
1903,  and  still  is,  a  city  of  the  second  class. 
Section  2  of  this  act  authorized  Rosedale 
'to  contract  and  fix  rates  for  private  con- 
sumers, for  a  period  of  not  exceeding  twenty 
years  •  •  •  (for)  furnishing  water,  heat, 
light  or  power  for  public  use.' "  Elsewhere 
In  the  opinion  the  authority  of  the  city  of 
Rosedale  to  make  the  contract  was  affirmed. 
88  Kan.  174,  127  Pac.  639.  The  section 
of  the  act  of  1903  referred  to  In  the  quota- 
tion continues  to  cities  of  the  second  and 
third  class  the  powers  given  by  chapter  82 
of  the  Laws  of  1897  to  cities  of  the  three 
classes.  This  latter  act  provided  that:  "The 
municipal  authorities  of  any  city  of  the  first, 
second  or  third  class  in  this  state  in  which 
any  such  private  corporation  now  exists, 
and  which  may  now  or  hereafter  manufac- 
ture, sell  or  furnish  gas  light,  electric  light, 
electric  power,  water  or  heat  to  such  city 
and  its  citizens  is  hereby  authorized  to  con- 
tract with  any  such  corporation  for  the  light- 
ing of,  and  for  supplying  power,  water  or 
heat  to  public  or  private  buildings  and  other 
places,  and  for  all  purpos>>n  necessary  in  any 
such  dty,  and  to  fix  all  charges  therefor,  up- 
on the  conditions  Imposed  in  this  act."  Sec- 
tion 2.  It  will  be  observed  that  the  statute 
above  quoted  confers  the  same  power  as  (hat 
contained  in  the  later  act  referred  to  In 
State  ex  rel.  v.  Gas  Co.,  cited  above. 

[2]  The  failure  to  formally  accept  the 
terms  of  the  ordinance  cannot  relieve  the 
company  from  its  obligations  after  enjoying 
all  the  privileges  granted  by  the  ordinance 
for  over  six  years.  Section  1  of  the  act  of 
1897  in  force  when  the  ordinance  was  adopt- 
ed conferred  upon  the  city  the  authority  to 
grant  the  use  of  its  streets  for  such  service 
which  it  accordingly  did  grant  to  this  com- 
pany. The  company  has  remained  undisturb- 
ed In  this  use,  and  must  comply  with  the 
terms  upon  which  it  was  given.  An  accept- 
ance may  be  implied  from  the  circumstances. 
12  Encyc.  of  Bv.  118;  16  Cyc.  787.  In  a  some- 
what similar  situation  It  was  observed  in 
aty  BaUway  Co.  v.  Citizens'  Railroad  Co., 
166  U.  S.  657,  568,  17  Sup.  Ct  653,  657  (41 
Ij.  Ed.  1114):  "No  formal  resolution  of  ac- 
ceptance is  necessary  In  any  case,  if  the 
facts  show  an  actual,  practical  acceptance 
by  the  company,  or  action  which  would  be 
only  explicable  In  case  the  amendment  were 
accepted."  It  was  also  said  in  the  same 
opinion  that  "it  is  universally  held  that  a 
previous  request  for  an  ordinance  obviates 
the  necessity  of  a  subsequent  acceptance." 
Having  sought,  talcen,  and  retained  the  bene- 
fits ot  the  grant,  the  company  must  observe 
the  conditions. 


It  Is  argued  that  thocs  was  no  proof  of 

publication  of  the  ordinance.  "Bxe  ordinance 
book  was  ottered  in  evidence  containing  the 
record  of  the  ordinance,  to  which  was  ap- 
pended a  note  signed  by  the  clerk  stating 
the  date  of  its  passage,  the  name  of  the 
paper  in  wlilch  it  was  poblislMd  and  date 
of  publication,  and  other  matters  required 
by  section  1S29  of  the  General  Statutes  of 
1909.  This  Is  competent  proof  of  publication. 
The  judgment  is  affirmed.  All  the  Justices 
concurring, 

(Si  Kan.  tT8) 
STATE  et  aL  t.  MARTIN. 
(Supreme  Court  of  Kansas.     May  10,  1918.) 

(Byllahiu  Iv  the  Court.) 

1.  SUEBIFFS    AND    CONBTABLKS    ({   61*)— MlUC- 

AGE— ARHEST. 

A  sheriff  with  a  warrant  issued  by  a  jus- 
tice of  the  ptace  went  to  Colorado  and  appre- 
hended the  defendant,  who  returned  with  him 
without  demanding  a  requisition,  and  was  tried 
and  convicted  of  a  felony  not  capital.  Hrld. 
that  the  sheriCE  is  entitled  to  mileage  for  the 
distance  traveled  in  Kansas  only  in  serving  the 
process. 

[Ed.  Note. — ^For  other  cages,  see  SherifFs  and 
Constables,  Cent  Dig.  g{  77,  87;  Dec.  ^  61.*] 

(Additional  Syllabui  hy  Editorial  Btaf.) 

2.  WOBDS    AND     PHBASES— "ASBESX"— DKFINI- 

TiON— "Apprehension." 

Code  Cr.  Proc.  (  129  (Gen.  St  1909,  i 
6705),  defines  "arrest"'  aa  the  taking  of  a  per- 
son into  custody  that  he  may  be  held  to  answer 
for  a  public  offense.  Bouvier  defines  "appre- 
hension" as  the  capture  or  arrest  of  a  person 
on  a  criminal  charge,  and  says  that  the  term  is 
applied  to  criminal  cases,  while  arrest  is  ap- 
plied to  civil  cases  (citing  1  Words  and  Phrases, 
p.  4C4). 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol  1,  pp.  501-503;  vol.  8,  m. 
7579.]  ..»'»'  ,  r. 

Appeal  from  District  Court,  Kingman 
County. 

Proceedings  by  the  State  and  John  Bolln 
against  George  Martin  to  collect  costs  on 
conviction  of  defendant  of  crime.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Modified  and  affirmed. 

Geo.  Li  Hay  and  L.  F.  Walter,  both  of 
Kingman,  for  appellant  Jno.  S.  Dawson, 
Atty.  Gen.,  and  S.  S.  Alexander,  of  King- 
man, for  appellees. 

WEST,  J.  The  sheriff  of  Kingman  county 
with  a  warrant  fo.r  the  arrest  of  a  man 
charged  with  a  felony — ^not  capital — ^went  to 
Colorado  and  apprehended  him,  and  brought 
him  to  Kingman  county,  where  he  was  tried 
and  convicted,  no  requisition  having  been 
demanded  by  him.  The  sheriff's  mileage  was 
$125,  and  this  sum  was  taxed  as  costs  In 
the  case  against  the  convicted  party,  and 
his  counsel  presents  the  question  whether  or 
not  this  is  a  proper  charge,  asserting  that; 
under  the  statute,  no  expenses  can  be  allow- 
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ed  tlie  sheriff,  oaSeu  lie  com  armed  wltb 
a  requisition.  The  state  and  the  sheriff  con- 
tend that  under  section  3664,  allowing  10 
cents  for  every  mile  actaaUy  and  necessa- 
rily traveled  each  '«;ay  in  serving  or  en- 
deavoring to  servA  any  prosess,  this  was  a 
proper  charge. 

[2]  The  cause  was  submitted  on  an  agreed 
statement  of  facts,  which  recited:  "That 
said  sheriff  went  to  Monta  VUta,  C9olo.,  ap- 
prehended said  George  Martin,  and  that 
said  Qeorge  Martin  volnntarlly  returned  with 
him  to  Kingman,  Kan.  That  no  requisition 
was  ever  obtained  by  said  sheriff  for  said 
defendant  That  said  George  Martin  was 
never  formally  arrested  in  the  state  of  Kan- 
sas under  said  warrant"  Bouvler  defines 
apprehension  as  "the  capture  or  arrest  of  a 
person  on  a  criminal  charge,"  and  says  that 
the  term  is  applied  to  criminal  cases,  while 
the  term  "arrest"  is  applied  to  dvU  cases. 
See,  also,  1  Words  and  Phrases  Judldally 
Determined,  p.  464.  Our  C!ode  of  Criminal 
Procedure,  i  129  (Gen.  St  1909,  |  6705),  de- 
fines arrest  as  the  taking  of  a  person  Into 
custody  that  he  may  be  held  to  answer  for 
a  public  offense.  So  it  would  seem,  techni- 
cally speaking,  that  the  sheriff  arrested  Mar- 
tin In  Colorado  and  brought  him  here  with- 
out a  requisition.  Martin  could  have  refused 
to  come  without  service  of  other  papers  than 
the  warrant  but  be  did  come,  and  at  least 
after  Kansas  was  reached  he  was  in  the 
lawful  custody  of.  the  sheriff,  who  was  arm- 
ed with  a  warrant  good  anywhere  In  the 
state;  It  was  not  necessary  upon  reaching 
the  line  to  make  another  formal  arrest,  for 
the  statute  provides  that  "an  arrest  Is  made 
by  an  actual  restraint  of  the  person  of  the 
defendant,  or  by  his  submission  to  the  cus- 
tody of  the  officer."  Gen.  Stat  1909,  \  6706 
(Code  Cr.  Proc.  i  130).  Whether,  having 
voluntarily  submitted  himself  to  custody  in 
Colorado,  Mairtln  could  have  reconsidered 
and  refused  to  continue  the  Journey  after 
it  was  begun,  need  not  now  be  considered. 
Certainly,  after  crossing  the  line,  he  was  in 
lawful  custody,  and  the  sheriff  was  actually 
engaged  in  executing  his  process.  The  fee 
and  salary  act  allows  the  sheriff  10  cents 
for  each  mile  actually  and  necessarily  trav- 
eled each  way  in  serving  or  endeavoring  to 
serve  any  process.  Cten.  St  1909,  {  3664. 
Hence  there  can  be  no  question  that  for  the 
Kansas  mileage  the  sheriff  was  entitled  to 
bis  statutory  fe& 

[1]  It  is  argued  that  as  he  could  have  refus- 
ed to  go  until  a  requisition  had  been  procured, 
and  would  then  have  been  entitled  to  $5  a 
day  and  certain  expenses,  he  ought  to  be 
allowed  mileage  when  the  real  object  of  a 
requisition  was  accomplished  by  Ids  prompt 
and  faithful  efforts  without  one.  The  trou- 
ble is  that  the  Legislature  has  not  bo  ex- 
presatid  Itself.  As  the  warrant  had  no  extra- 
terr.iorial  efficiency,  we  are  compelled  to 
hold  that  tbe  mileage  can  be  taxed  only  for 


the  distance  traveled  In  tUs  states  wbicb 
the  record  shows  was  686  miles.  To  thia 
effect  waa  the  decision  of  the  Arizona  Su- 
preme Court  in  Zavapai  County  ▼.  O'NelU,  3 
Ariz.  363,  29  Pac.  430.  And  such)  we  think, 
is  the  principle  governing  the  sltnation  here 
presented. 

The  Judgment  is  therefore  modified  ac- 
cordingly.   All  the  Justices  coucurrinft 


(81  Kan.   485) 
BERG  V.  GHANBY  et  aL 
(Supreme  Court  of  Kansas.     May  10,  1913.) 

(Byllalut  It)  t^^e  OourtJ 

Adverse  Possession  (|  79*)— Tax  DEXDa  — 

Avoidance, 

A  tax  deed  good  on  its  face,  which  has 
been  of  record  more  than  five  years,  during 
which  time  the  iwlder  thereof  has  been  in  poa- 
session  of  the  land  conveyed  thereby,  cannot 
be  avoided  or  defeated,  except  in  cases  where 
the  taxes  have  been  paid  or  the  land  redeemed 
as  provided  by  law. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  {f  469-462;  Dee.  Dig.  |  79.*] 

Appeal  from  District  Oourt,  Hamilton 
County. 

Action  by  P.  B.  Berg  against  Greenberry 
CJhaney  and  other?  Judgment  for  plaintiff, 
and  defendants  appeaL    A£Brmed. 

Scates  &  Watkins,  of  Dodge  Oty,  for  ap- 
pellants. George  Getty,  of  Syracuse,  for  ap- 
pellee. 

SMITH,  J.  The  appellee  brought  this  ac- 
tion in  Hamilton  county  May  10,  1009,  to 
quiet  title  to  a  large  number  of  tracts  of 
U>4id  in  that  county.  After  the  filing  of  the 
petition,  the  appellant  having  acquired  i>at- 
ent  title  to  two  tracts  of  land,  he  was  sub- 
stituted a  defendant  In  lieu  of  the  prior 
owners  thereof.  The  appellee  alleged  title 
in  himself,  and  that  the  defendants  claim 
an  adverse  estate  therein,  and  that  such 
claim  was  without  right  and  was  a  cloud  up- 
on his  title  which  he  asked  to  have  removed ; 
he  prayed  that  the  defendants  be  required 
to  set  forth  their  claims  and  that  bis  title 
be  adjudged  valid  and  perfect  and  quieted 
as  to  all  the  defendants.  The  appellant,  in 
answer,  admitted  he  had  on  interest  in  two 
tracts  of  the  land  and  denied  the  plaintiff's 
claim  generally  and  set  up  a  counterclaim 
in  ejectment  At  the  trial  the  plaintiff  in- 
troduced in  evidence  a  compromise  tax  deed, 
good  on  its  face,  issued  to  himself  May  5, 
1902,  and  recorded  on  the  following  day. 
It  was  founded  upon  a  sale  of  the  lands  for 
taxes  In  1894  and  embraced  also  the  taxes 
of  1895  to  1901,  inclusive.  He  also  Intro* 
duced  evidence  sufficient  to  establish  that 
he  had  been  in  the  actual,  exclusive,  and  con- 
tinuous possession  of  the  land  from  the  data 
of  his  tax  deed. 

The  appellant  offered  evidence,  which  was 
uncontroverted,   that  he  was  the  owner  of 
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the  patent  title  to  the  two  tracts  under 
mesne  conveyances  from  the  patentees.  He 
also  offered  In  evidence  the  following  ad- 
mission: "While  not  admitting  the  compe- 
tency,  materiality,  or  relevancy  of  the  tes- 
timony couched  in  this  admission,  and  ob- 
jecting to  such  testimony  because  it  is  in- 
competent, irrelevant,  and  immaterial,  the 
plaintiff  nevertheless  admits  that  as  to  the 
tract  of  land  described  in  plaintiff's  petition 
as  the  southeast  quarter  of  section  25,  town- 
ship 26,  range  42,  the  delinquent  tax  sale 
notice  dnd  the  final  redemption  notice  npon 
which  the  tax  deed  of  plaintiff  offered  In 
evidence  was  founded  did  not  describe  the 
said  tract  of  land  in  the  same  manner,  nor 
did  either  one  of  said  notices  describe  said 
tract  in  the  same  manner  as  the  same  was 
described  npon  the  tax  rolls  of  this  county 
for  the  year  1894;  and  farther  that  the 
final  redemption  notice  upon  which  said  tax 
deed  Is  founded  did,  in  so  far  as  it  pertains 
to  said  tract  of  land,  contain,  as  a  part  of 
the  amount  stated  In  said  notice  as  being 
necessary  to  redeem  said  land  on  the  last 
day  of  redemption,  the  fees  of  the  county 
treasurer  for  listing  and  the  printer  for 
printing  the  delinquent  sale  notices  for  the 
sales  of  the  years,  1895,  1896,  and  1897.  Ely 
the  Court:  The  court  will  sustain  the  objec- 
tion and  the  admission  will  stand  as  though 
the  proof  has  been  attempted  to  be  made  In 
the  record." 

The  only  question  Involved  is  whether,  in 
an  action  brought  by  a  tax  deed  holder  of 
land  to  quiet  his  title  thereto,  after  he  has 
produced  evidence  that  his  deed  has  been 
of  record  more  than  five  years  and  his  pos- 
session of  the  land  has  been  continuous  from 
the  date  of  recording  the  deed,  the  patent 
title  holder  can  defeat  such  title  by  showing 
such  defects  In  the  proceedings  leading  up 
to  the  Issuance  of  the  deed  as  would  have 
defeated  the  deed,  had  an  action  for  that 
purpose  been  commenced  before  the  expira- 
tion of  the  five  years'  statute  of  limitations. 
The  question  of  the  right  to  use  the  statute 
as  a  weapon  of  attack  instead  of  a  shield 
of  defense  does  not  arise  In  this  case.  The 
evidence  of  defects  in  the  tax  proceedings 
and  tax  deed  was  offered  by  appellant  to 
attack  the  title  shown  by  appellee's  evidence 
to  be  In  appellee,  and  thereby  to  sustain  his 
cross-petition  asking  that  title  to  the  land 
be  quieted.  By  the  provisions  of  section 
9483  of  the  General  Statutes  of  1909,  both 
bis  attack  upon  the  tax  deed  and  his  attempt 
to  recover  the  land  were  barred. 

The  appellee's  action  to  have  all  adverse 
claims  adjudicated  and  to  have  his  title 
quieted  asked  only  to  have  conclusive  evi- 
dence placed  of  record  of  the  rights  which 
the  law  already  had  given  him.  His  tax 
deed,  possession,  and  the  statute  of  limita- 
tions had  "created  a  fixed  status  vesting  a 
good  title  against  all  adverse  claimants, 
such  tttie  constitutes  a.  weapon  offensive  as 


well  as  defensive,  and  the  ftict  Oiat  this  con- 
dition has  been  brought  about  by  the  nin- 
ning  of  the  statute  does  not  diange  Its  cliar- 
acter  or  the  rights  thereunder."  BYeeman  v. 
Funk,  85  Kan.  473,  480,  117  Pae.  1024,  1027. 
That  was  a  case  under  the  15-year  statute 
of  limitation,  but  the  principle  applies  as 
well  to  the  limitation  of  actions  to  defeat 
a  tax  deed  and  possession  therennder.  See, 
also.  Trust  Oo.  t.  Jones,  81  Kan.  763,  106 
Paa  1052. 

A  tax  deed  good  on  its  face,  which  has 
been  of  record  more  than  five  years,  during 
which  time  the  holder  thereof  has  been  in 
possession  of  the  land  conveyed  thereby, 
cannot  be  avoided  or  defeatol  except  In 
cases  where  the  taxes  have  be^i  paid  or  the 
land  redeemed  as  provided  by  law.  6«i. 
Stat  1909,  I  9483. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 

(89  Kan.   G66> 
GUBWBLL  T.  SHIMHALIfc 
(Supreme  Court  of  Kansas.     May   10.  1913.) 

fSyllabtu  by  the  Court.) 
Afpeai.  and  Ebror  (i  1005»>— Bbvuw-Cok- 

rucTiNQ  Evidence. 

Where  an  issue  of  fact,  upon  which  the 
evidence  is  conflicting,  determines  the  verdict 
and  judgment,  and  a  jury  has  returned  a  ver- 
dict tbereon  which  was  approved  by  the  trial 
court,  and  judgment  has  been  accordingly  ren- 
dered, this  court  will  not  disturb  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |g  3860-3876,  3948-3950; 
L>ec.  Dig.  §  1005.*] 

Appeal  from  District  Court,  Norton  Goon- 
ty. 

Action  by  J.  L.  Gurwell  against  Clark 
Eloyd  Shimeall.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

B.  W.  Hemphill,  of  Norton,  for  appellant. 
W.  N.  Moore,  of  PiiilUpsburg,  for  appellee. 

SMITH,  J.  The  appellee  had  been  employ* 
ed  for  several  years  by  appellant  as  manager 
of  a  store.  The  compensation  for  the  serv- 
ices, It  is  agreed,  was  a  certain  salary  per 
month  and  a  commission.  SetUements  had 
been  made  from  year  to  year  without  dis- 
agreement After  appellee  had  quit  the  serv- 
ice, appellant  sold  the  remaining  stock  with- 
out notice  to  appellee,  and  at  a  considerable 
reduction  from  the  cost  price.  During  their 
association  app^lee  loaned  appellant  $1,(XX> 
and  took  appellant's  note  therefor,  wlilcli 
fell  due  before  this  action  was  brought  to  re- 
cover the  amount  due  thereon.  The  appel- 
lant pleaded  several  set-offs,  all  of  which 
were  agreed  to  or  found  in  his  favor,  ex- 
cept that  he  pleaded  and  testified  that  by  the 
contract  of  employment  the  appellee  was  to 
receive  a  commission  only  on  the  net  profits 
of  the  business;  that  appellee  bad  received 
from  year  to  year  a  commission  on  the  goods 
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sold  at  retail;  tbat  the  low  betweea  tbe 
wholesale  price  and  the  price  at  which  the 
remalnlDg  stock  had  been  sold  reduced  the 
set  profits;  and  that  appellee  had  been  over- 
paid by  the  amount  of  his  percentage  there- 
of, for  which  appellant  should  be  allowed  an 
oflbet  in  the  amount  pleaded. 

The  appellee,  howerer,  testified  tbat  by  the 
terms  of  the  employment  contract  he  was  to 
receive,  in  addition  to  his  monthly  salary, 
the  commission  on  the  profits  on  goods  sold 
at  retail,  and  tbat  there  was  no  agreement 
tbat  be  was  to  bear  any  portion  of  the  loss 
In  question. 

The  jury  evidently  believed  appellee's  evi- 
dence and  returned  their  verdict  accordingly, 
and  the  court  approved  the  verdict  by  render- 
ing Judgment  for  the  amount  so  found. 
Where  an  issue  of  fact,  upon  which  the  evi- 
dence is  conflicting,  determines  the  verdict 
and  Judgment,  and  a  Jury  returned  a  ver- 
dict thereon  which  was  approved  by  the  trial 
court,  and  Judgment  baa  been  accordingly 
rendered,  this  court  will  not  disturb  the 
Judgment  So  frequently  has  the  question 
involved  been  decided  by  this  court  that  a 
citation  of  authorities  is  unnecessary. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


(g»  Kan.  4M) 

MOTZNEK  ▼.   BOOAN,    Sheriff. 
(Supreme  Court  of   Kansas.     May  10,   1918.) 

(8vnal)u$  (v  the  Court.) 

1.  Taxation  (|   76*)  —  Pbopebtt   Subject— 

CONTBACT   fob    SaLJ5   OF    REAL   ESTATE. 

Contracts  for  the  conveyance  of  real  es- 
tate for  a  consideration  to  be  paid  by  the  ven- 
dee, who  also  agrees  to  pay  the  taxes  on  the 
land  and  is  given  possession,  are  taxable 
against  the  vendor,  altiiougb  they  contain  pro- 
visions that  the  vendee  shall  cultivate  the  land 
and  apply  one-half  the  proceeds  of  certain 
specified  crops  each  year  in  payment  for  it, 
and  tbat  the  contract  shall  be  void  upon  de- 
fault of  the  vendee,  who  may  then  be  treated 
as  a  tenant,  and  payments  previously  made  ap- 
plied as  rent 

IKd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  i  162;  Dec.  Dig.  {  76.*] 

2.  Taxation  (|   76*)  —  Pkopkbtt  Subject  — 
contbactb  to  convet  land. 

A  clause  in  the  contracts  referred  to,  that 

time  is  of  the  essence  of  the  agreement,  does 

not  relieve  them  from  the  burden  of  taxation. 

[Ed.   Note.— For   other   cases,   see  Taxation, 

Cent  Dig.  §  162;  Dec  Dig.  {  76.*] 

Appeal  from  District  Court,  Bussell  County. 

Action  by  John  Motzner  against  John  6. 
Bogan,  sheriff.  Judgment  for  plaintiff,  and 
defendant  api)eals.     Modified  and   affirmed. 

L.  C.  Conwell,  of  RusseU,  end  S.  N.  Hawl;es, 
Of  Topeka,  for  appellant  L.  B.  Beardsley, 
of  Russell,  for  appellee. 

BENSON,  J.  This  is  an  action  to  restrain 
the  collection  of  taxes  on  certain  contracts 
respecting  the  conveyance  of  land.     Tbeae 


contracts  are  dndgnated  as  fhe  Spaedt 
Weimer,  and  Bender  contracts,  respectively. 
The  Spaedt  contract,  dated  Aiiiil  18, 1906,  re- 
cited that: 

"Thia  agreement,  made  this  18th  day  of 
April,  A.  D.  1908,  between  Joiin  Motzner,  a 
bachelor,  party  of  the  first  part  and  Jacob 
Spaedt  party  of  the  second  part  witnesseth: 
That  the  said  party  of  the  first  part  hereby 
covenants  and  agrees  that  if  the  party  of 
the  second  part  shall  first  make  the  i>ayment 
and  perform  the  covenants  hereinafter  men- 
tioned in  this  Instrument  the  said  party  of 
the  first  part  will  convey  and  assure  to  the 
party  of  the  second  part  in  fee  simple,  clear 
of  all  incumbrances  whatsoever  *  *  *  by 
a  good  and  sufficient  warranty  deed,  accom- 
panied by  an  abstract  of  title,  the  following 
lot  piece  or  parcel  of  ground  (descriptions). 
And  the  said  party  of  the  second  part  hereby 
covenants  and  agrees  to  pay  the  said  party 
of  the  first  part  the  sum  of  eight  thousand 
and  eighty  dollars,  in  the  manner  foUowiitg 
and  within  ten  years  as  follows,  to  wit:  The 
proceeds  of  one-half  of  all  the  crops  each 
year,  payable  on  the  1st  day  of  October  of 
each  year.  It  la  fully  agreed  and  understood 
that  two-thirds  of  all  the  land  in  cultivation 
be  sown  to  wheat  each  year ;  the  rest  of  the 
land  is  to  be  planted  and  cultivated  to  such 
crops  (as)  the  second  party  may  elect  It  is 
further  agreed  and  understood  that  the  prin- 
cipal, or  any  part  thereof,  may  (be)  paid  at 
any  time  within  the  ten  years,  with  Interest 
at  the  rate  of  6  per  cent  per  annum,  payable 
annually  on  the  Ist  day  of  October  of  each 
year  on  the  whole  sum  remaining  from  time 
to  time  nnpald.  The  said  party  of  the  second 
part  hereby  agrees  to  keep  the  buildings  on 
said  real  property  insured  to  the  insurable 
value  thereof  in  some  good  and  reliable  in- 
surance company  for  the  benefit  of  the  party 
of  the  first  part  The  said  second  party- 
further  agrees  that  be  will,  in  due  season, 
pay  all  taxes  or  assessments  that  may  I>e- 
come  chargeable  upon  said  premises  or  any 
part  thereof,  commencing  with  the  taxes  as- 
sessed for  the  year  1908,  and  tbat  the  build- 
ings and  Improvements  now  on  said  land,  or 
that  shall  hereafter  be  placed  thereon,  shall 
not  be  removed  therefrom  but  shall  be  and 
remain  the  absolute  property  of  the  party  of 
the  first  part  until  this  contract  shall  be 
fully  performed  by  said  second  party.  And 
the  party  of  the  second  part  covenants  and 
agrees  with  the  party  of  the  first  part  that 
should  default  be  made  In  the  payment  or 
payments  aforesaid  for  twenty  (20)  days 
after  sadt  payments  shall  become  due,  or 
In  case  the  party  of  the  second  part  shall 
fail  to  pay  the  taxes  or  assessments  on 
said  land  before  said  land  sliail  have  been 
offered  for  sale  for  said  taxes,  then  and  in 
snch  case,  at  the  option  of  the  said  first 
party,  this  agreement  shall  be  null  and  void, 
and  no  longer  binding  on  the  party  of  the 
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first  part,  and  said  first  t>arty  shaH  have 
tbe  right  to  re-enter  and  take  Immediate 
pOBseBslon  of  the  premises  aforesaid,  and  all 
the  payments  that  shall  have  been  made  un- 
der this  agreement,  and  all  the  buildings  and 
Improvements  on  said  land  shall  be  and  ever 
remain  the  absolate  property  of  the  party  of 
the  first  part;  and  the  party  of  the  second 
part  shall  have  no  claim  or  right  to  recover 
said  money,  buUdings,  improvements,  or  any, 
or  either,  or  any  part  of  either.  And  In  case 
this  contract  shall  be  determined  as  afore- 
said, all  of  the  payments  which  shall  have 
been  made  by  the  said  party  of  the  second 
part  under  the  terms  herein  and  all  of  said 
buildings  and  improvements  shall  be  taken 
and  deemed  to  be  as  rental  for  the  use  and 
occupancy  of  said  premises  from  the  date 
of  this  contract  to  the  date  of  its  determina- 
tion. It  is  further  understood  and  agreed 
that  the  party  of  the  first  part  shall  have  for 
the  enforcement  of  this  agreement  all  the 
rights  and  privileges  of  landlord  to  the  party 
of  the  second  part,  who,  during  the  existence 
of  this  agreement,  shall  be  a  tenant  or  ten- 
ants of  the  party  of  the  first  part,  untU  the 
purchase  price  under  this  agreement  is  paid 
in  full,  time  being  the  essence  of  this  agree- 
ment" 

TbiB  instrum^it  bore  the  following  in- 
dorsements: 

"Aug.  11,  1908,  paid  on  this  contract, 
$401.87. 

"Nov.  7,  1908,  paid  on  this  contract, 
$244.80.  • 

"Nov.  5, 1909,  paid  on  this  contract,  $800." 

The  Weimer  contract  relating  to  other  land, 
was  in  the  same  form  and  bore  similar  in- 
dorsements. 

The  Bender  contract  recited: 

"That  the  said  party  of  the  first  part  has 
this  day  sold  to  the  said  party  of  the  second 
part  the  following  described  tracts  and  par- 
cels of  land  (•  •  •)  upon  the  following 
terms  of  payment,  to  wit:  Six  hundred  dol- 
lars cash  on  Sept  1st,  1909,  for  which  a 
bankable  note  la  given  of  even  date  herewith; 
seventy-two  hundred  dollars  in  crop  pay- 
ments as  follows,  viz.:  One-half  of  the  crop 
until  the  whole  sum  of  seventy-two  hundred 
dollars  is  fully  paid.  The  full  consideration 
of  this  sale  is  seven  thousand  eight  hundred 
dollars.  The  deferred  payment  of  seventy- 
two  hundred  doUars  to  bear  interest  at  the 
rate  of  six  per  omt  per  annum,  payable  an- 
nually. The  said  second  party  agrees  to  pay 
the  taxes  each  year  as  they  become  due.  The 
said  second  party  Is  (to)  cultivate  all  the 
land  on  said  tracts  each  year,  that  can  be 
cultivated,  and  to  sow  not  less  than  one  hun- 
dred and  seventy-five  acres  to  wheat,  and 
deliver  to  the  said  party  of  the  first  part 
one-half  of  all  the  crop,  in  Russell.  The  re- 
mainder of  the  land  that  can  be  cttltivated 
to  be  planted  (to)  com  and  feed  crops  and 
the  half  delivered  in  the  city  of  Russell. 

"Now  if  aU  the  foregoing  conditions  be 


pwformed  by  tt«  saW  Henry  P.  Bender,  the 
said  second  party,  then,  in  that  event,  the 
said  John  Motzner,  the  said  first  party,  shall 
make  to  him  a  good  and  sufficient  warranty 
deed  for  above  described  land.  If  said  sec- 
ond party  falls  to  perform  any  or  all,  or  any 
part,  of  the  aforesaid  agreement,  then  shall 
this  agreement  be  void. 

"The  said  second  party  agrees  to  vacate 
the  premises  at  any  time  he  makes  default 
in  any  part  of  the  above  agreement  It  is 
agreed  that  all  payments  herein  are  to  be 
considered  as  rent  payments  until  the  fall 
sum  is  paid." 

[1]  The  district  court  held  that  the  Spaedt 
and  Weimer  contracts  were  not  taxable,  and 
granted  an  injunction  as  prayed  for.  The 
defendant  api)eals.  The  Bender  contract  was 
held  taxable,  and  the  court  refused  to  re- 
strain the  collection  of  the  tax  assessed  upon 
it  ^e  plaintiff  aiqpeals  from  that  part  of 
the  judgment 

In  each  of  the  contracts  held  by  the  dis- 
trict court  to  be  not  taxable,  there  Is  a  cove- 
nant by  the  vendee  to  pay  for  the  land  and 
by  the  vendor  to  make  conveyances  upon 
such  payments  being  made.  The  other  con- 
tract contained  a  recital  of  a  sale  upon  def- 
inite terms  of  payment  of  a  certain  consider- 
ation, and  the  receipt  of  an  advance  payment 
Each  of  the  contracts  contained  an  agree- 
ment of  the  vendee  to  pay  taxes  on  the  land 
and  interest  on  deferred  payments.  Posses- 
sion was  taken  and  held  by  the  respective 
vendees,  and  payments  were  made  each  year 
and  Indorsed    upon  the  contracts. 

In  view  of  the  decisions  of  this  court  in 
WiUiams  v.  Osage  County,  84  Kan.  508,  114 
Pac.  858,  34  L.  R.  A.  (N.  S.)  1221,  and  MC' 
Gregor  v,  Ireland,  86  Kan.  426,  121  Pat  858, 
holding  similar  contracts  taxable,  it  is  only 
necessary,  in  considering  the  Spaedt  and 
Weimer  contracts,  to  determine  whether  the 
features  of  these  contracts  relating  to  the 
cultivation  of  the  land  and  application  of  the 
proceeds  of  crops,  and  making  time  of  the  es- 
sence of  the  agreements,  distinguish  them  so 
far  as  to  relieve  the  owner  from  the  burden 
of  taxation.  The  stipulation  first  referred  to 
is  only  a  provision  for  making  payments 
through  sudi  means,  and  Is,  In  a  limited 
sense,  a  security  additional  to  the  legal  title 
held  by  the  vendor  for  the  payments  to  be 
made.  The  covenant  to  pay  Is  absolute.  The 
failure  to  cultivate  crops  as  agreed  would  not 
Impair  the  primary  obligation  to  pay  the  con- 
sideration which  could  still  be  enforced.  The 
provision  that  the  agreements  stiall  be  void 
if  the  vendees  make  default  are  for  the  bene- 
fit of  the  vendor,  who  can  still  Insist  upon 
payment,  although  he  has  an  option  to  de- 
clare a  forfeiture.  Bohart  v.  Investment  (>>., 
49  Kan.  94,  30  Pac.  180.  The  vendee  in  snch 
a  case  cannot,  by  making  default  in  his 
covenant,  avoid  Its  obligation.  Chambers  v. 
Anderson,  51  Kan.  385,  32  Pac.  1098.  The 
same  principle  applies  to  the  clause  making 
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time  tbe  essence.  The  Tendeee  cannot  by  de- 
fault In  cultivation  and  the  application  of 
proceeds,  or  In  making  payment  otherwise, 
terminate  the  contract  and  relieve  themselves 
from  performance.  The  contracts  would  be 
stlU  enforceable  against  the  vendee  as  well 
as  against  the  land.  If  enforceable  against 
either,  the  contracts  are  taxable.  HcGregor 
T.  Ireland,  supra. 

[2]  In  Clark  v.  Horn,  122  Iowa,  376,  98 
N.  W.  148,  it  was  held  that  a  contract  to 
convey  land  upon  stipulated  payments,  in 
which  tluie  was  made  of  the  essence,  and 
which  contained  a  provision  that  It  should 
be  void  upon  any  default  in  making  pay- 
ment, an  advance  payment  having  been  made, 
and  possession  taken,  created  an  absolute  in- 
debtedness which  could  be  enforced  by  the 
vendor  notwithstanding  the  vendee's  default, 
and  that  the  contract  was  taxable.  A  like 
conclusion  was  reached  in  Griffin  v.  Board  of 
Beview,  184  111.  275,  56  N.  E.  397,  although 
there  was  provision  for  forfeiture  in  case  of 
default  In  payment,  and  time  was  made  of 
the  essence  of  the  agreement. 

The  Bender  contract  does  not  contain  a 
formal  express  covenant  to  make  payments, 
as  the  others  do,  but  it  recites  a  present  sale, 
and  refers  to  the  payments,  one  of  which  was 
made  at  tlie  time  the  contract  waa  entered 
into  by  thv  note  of  a  third  party.  It  also 
contains  an  agreement  to  cultivate  the  land 
and  to  apply  half  the  proceeds  of  the  crop 
upon  the  consideration,  also  a  covenant  to 
pay  interest  on  deferred  payments  and  to  pay 
the  taxes.  The  vendee  was  put  in  posses- 
sion. The  omission  of  a  formal  covenant  to 
pay  the  consideration  does  not  make  the 
contract  unilateraL  The  question  whether 
both  parties  are  bound  is  one  of  intention  to 
be  determined  from  the  whole  instrument, 
and  it  is  clear  from  the  language  used  that 
It  was  understood  that  the  vendee  was  to 
pay  the  consideration  named,  and  that  the 
agreement  was  mutual  It  Is  only  where  the 
intention  is  plain  and  clear  that  one  of  the 
parties  shall  not  be  bound  that  an  agreement 
is  held  to  be  unilateral.  Flanders  v.  Merrill, 
38  Iowa,  583;  Cross  r.  Snakenberg,  126 
Iowa,  636,  102  N.  W.  60&  A  covenant  to 
convey  and  a  covenant  to  take  create  mutual 
obligations.  Golden  v.  Claudel,  85  ICan.  465, 
118  Pac.  77.  No  material  difference  in  legal 
effect  is  found  in  the  several  contracts.  Each 
conveys  a  substantial  equity  In  the  land,  giv- 
ing the  vendee  the  right  to  the  title  upon 
making  payment,  and  the  vendor  the  cor- 
responding right  to  enforce  jwyment  of  the 
consideration. 


The  plalntur  Buggests  a  difficnity  in  en- 
forcing the  contracts.  The  spedflc  enforce- 
ment of  the  agreement  to  cultivate  appears 
to  be  confused  with  the  enforcement  of  the 
contract  of  purchase,  which  is  the  primary 
undertaking.  It  cannot  be  doubted  that,  if 
the  vendees  should  fail  to  cultivate  or  apply 
the  crops  as  agreed,  they  would  still  be  liable 
to  pay  the  stipulated  consideration  for  the 
land.  It  cannot  be  contended  that  their  fail- 
ure to  provide  for  the  payments  in  a  particu- 
lar way  would  relieve  them  from  making  the 
payments  altogether.  Within  the  principles 
decided  in  the  Williams  and  McGregor  Cases 
and  in  Harris  v.  Edwards  County,  132  Fac. 
206,  all  the  contracts  are  credits  of  the  ven- 
dor and  subject  to  taxation.  No  other  ques- 
tion is  presented. 

The  cause  Is  remanded,  with  directions  to 
modify  the  Judgment  in  accordance  with 
these  views.    All  the  Justices  concurring. 


(89  Kan.  6tS) 
DAVIS  V.  MELVIN. 
(Supreme  Court  ot  Kansas.     May  10,  1913.) 

Appeal  from  District  Court,  Shawnee  County. 

Action  by  W.  B.  Davit  against  Julia  A.  Mel- 
vin.  Judfrment  for  defendant,  and  plaintiff  ap- 
peals.    Affirmed. 

J.  J.  Scbenck,  of  Topeka,  and  Davis  & 
Holmes,  of  Kansas  City.  Mo.,  for  appellant  D. 
H.  Brananian  and  J.  B.  Larimer,  both  of  To- 
peka, for  appellee. 

PER  CURIAM.  If  the  jury  believed  the  evi- 
dence produced  by  the  defendant,  instead  of 
that  produced  by  the  plaintiff,  they  were  abun- 
dantly justified  in  drawing  the  inferences  em- 
bodied in  the  second  and  third  findings  of  fact. 
The  evidence  for  the  defendant  is  not  inherent- 
ly incredible.  It  was  believed  by  the  jury  who 
saw  and  heard  the  witnesses,  and  the  jury's  es- 
timation of  it  has  been  approved  by  the  trial 
court  Consequently  thia  court  will  not  inter- 
fere. 

It  is  tme  that  the  defendant  did  not  offer  to 
return  the  policies,  in  the  sense  of  making  a 
tender  ot  them ;  but  when  the  agent  said  be 
would  like  for  the  defendant  to  keep  the  poli- 
cies, that  they  were  a  good  investment,  and 
that  he  could  fix  it  up  all  right  for  her,  she 
told  him  she  conld  do  nothing  of  the  kind.  The 
difference  between  offering  to  return  the  poli- 
cies and  declaring  that  she  could  not  keep  them, 
when  asked  to  do  so,  is  not  so  great  as  to  de- 
prive finding  No.  6  of  all  support  Certainly 
passion  and  prejudice  on  the  part  of  the  jury 
are  not  disclosed. 

The  question  whether  or  not  the  defendant 
was  bound  by  the  receipts  and  the  certificate 
which  slie  signed  did  not  depend  upon  her  read- 
ing or  not  reading  them,  but  upon  whether  or 
not  her  conduct  was  induced  by  fraud,  deceit, 
and  false  representations. 

The  jury  were  adequately  and  correctly  in- 
structed. 

The  Judgment  of  the  district  court  ia  affirmed. 
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A>rt)En!50N  y.  KORTIIEnN  PAO.  B.  CO.  i 
et  al.  (Supreme  Court  of  Montana.  Jan.  7, 
1913.)  Appeal  from  District  Court,  Missoula 
County;  F.  C.  Webster  Judge.  Gunn  4  Rasch, 
of  Helena,  for  appellants.  Harry  H.  Parsons, 
of  Missoula,  and  John  H.  Tolan,  of  Missoula, 
and  Walsh  &  Nolan,  ciE  Helena,  for  respondent. 

PER  CURIAM.  Pursuant  to  atipulation  be- 
tween counsel  for  the  respective  parties,  it  is 
ordered  that  the  appeal  herein  be,  and  it  is 
hereby,  dismissed. 


JENKINS  T.  CARROLL.  (Supreme  Court 
of  Montana.  Oct.  28,  1912.)  Appeal  from  Dis- 
trict Court,  Silver  Bow  County.  Nolan  &  Don- 
ovan and  A.  B.  Melzner,  both  o{  Butte,  for  ap- 
pellant 

PER  CURIAM.  Upon  due  consideration  of 
respondent's  motion  to  dismiss  the  appeal  here- 
in, it  is  hereby  ordered  that  the  appeal  be,  and 
the  same  is  hereby,  dismissed. 


O'ROURKB  T.  GRAND  OPERA  HOUSE 
CO.  (Supreme  Court  of  Montana.  Jan.  20, 
1913.)  Appeal  from  District  Court,  Silver  Bow 
County;  John  B.  McClernan,  Judge.  Chas. 
O'Dunnell,  Jas.  E.  Murray,  and  Alex.  Mackel, 
all  of  Butte,  for  appellant.  L.  O.  Evans  and 
John  E.  Corette,  both  of  Butte,  for  respondent. 

PER  CURIAM.  Respondent's  motion  to  dis- 
miss the  appeal  from  the  judgment  herein  is 
hereby  granted,  and  said  appeal  is  accordingly 
di5  jissed. 


PREUITT  T.  NORTHERN  PAC.  R.  CO. 
(Supreme  Court  of  Montana.  Sept  10,  1912.) 
Appeal  from  District  Court,  Broadwater  Coun- 
ty ;  W.  R.  C.  Stewart,  Judge.  Gunn  &  Basch, 
of  Ilolena,  for  appellant. 

PEIJ  CURIAil.  Appellant's  motion  to  dis- 
miss its  appeal  herein  is  hereby  granted,  and 
the  appeal  dismissed. 


STATE  ex  rel.  WHITE  v.  DISTRICT 
COI  KX  OP  FOURTH  JUDICIAL  DIS- 
TRICT et  al.  (Supreme  Court  of  Montana. 
Jan.  27.  1913.)  Original  application  for  writ 
of  prohibition.  A.  S.  Ainsworth,  of  Tliompson 
Falls,  and  John  G.  Brown,  of  Helena,  for  rela- 
tor. 

PER  CURIAM.  Relator's  application  for  a 
writ  of  prohibition  is  this  day  by  the  court  de- 
nied. 


S'^ONB-ORDEAN-WELLS  CO.  t.  GOLD- 
BKRti  et  al.  (Supreme  Court  of  Montana. 
Dec.  12,  1912.)  Appeals  from  District  Court, 
Park  County;  J.  F.  O'Connor,  Judse.  Nichols 
ft  Wilson,  of  Billings,  for  appellants. 

PER  CURIAM.  Respondent's  motion  to  dis- 
miss the  appeals  herein  is  hereby  sustained, 
and  the  appeals  are  accordingly  dismissed. 


COOK  T.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  May  9, 1913.)  Appeal  from 
Garfield  County  Court;  Winfield  Scott,  Judge. 
Walt  Cook  was  convicted  of  miniating  the  pro- 
hibitory law,  and  appeals.     Affirmed.     W.  O. 


Cromwell,  of  Enid,  for  plaintiff  In  error.    Th« 
Attorney  General,  for  the  State. 

PER  CURIAM.  The  plaintiff  In  error  wa« 
convicted  in  the  county  court  of  Garfield  county 
of  the  offense  of  unlawfully  selling  intoxicating 
liquors.  September  30,  1911,  he  was  sentenced 
to  serve  a  term  of  150  days  in  the  county  jail 
and  to  pay  a  fine  of  $200.  To  reverse  this  judg- 
ment there  was  filed  in  this  court  January  5, 
1912,  a  petition  in  error  with  case-made.  From 
a  careful  examination  of  the  record,  it  is  aiH 
parent  that  the  several  assignments  of  error 
are  without  merit  The  information  was  suffi- 
cient Two  witnesses,  George  Hennington  and 
Tom  Seaton,  testified  for  the  state  that  they 
bought  bottled  beer  in  the  defendant's  place  of 
business  during  the  month  of  June,  1911,  and 
there  is  evidence  of  the  payment  by  the  defend- 
ant of  the  special  tax  required  of  liquor  dealers 
by  the  United  States  on  December  10,  1910. 
which  did  not  expire  until  the  end  of  the  fol- 
lowing June.  There  was  no  evidence  offered 
on  behalf  o{  the  defendant  The  judgment  ia 
aQrmed. 


EARLET  T.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  May  10,  1913.)  Appeal 
from  Oklahoma  County  Court;  John  W.  Hay- 
son,  Judge.  Orson  L.  Earley  was  convicted  of 
violating  the  prohibitory  law,  and  appeals.  Af- 
firmed. Pruiett,  Wilson  &  Sniggs,  of  Okla- 
homa City,  for  plaintiff  in  error.  Smith  C 
Matson  and  B.  Q.  Spilman,  Asst  Attys.  Gen., 
for  the  Sute. 

PER  CURIAM.  The  plaintiff  in  error,  Or- 
son L.  Earley,  was  tried  and  convicted  in  the 
county  court  of  Oklahoma  county  in  September, 
1911,  on  a  charge  of  having  the  unlawful  pos- 
session of  intoxicating  liquors  with  intent  to 
sell  the  same,  and  his  punishment  fixed  at  a 
fine  of  $250  and  imprisonment  in  the  county 
jail  for  a  period  of  90  days.  The  appeal  was 
tiled  in  this  court  on  December  30,  1911.  Briefs 
were  filed  by  the  state  on  May  24,  1912.  No 
briefs  have  been  filed  on  behalf  of  the  plaintiff 
in  error,  and  no  appearance  made  for  oral  ar- 
gument The  record  has  been  examined  for 
fundamental  error,  and,  none  appearing,  tb« 
judgment  of  the  trial  court  is  affirmed. 


FINT.ET  T.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  April  6,  1913.^  Appeal 
from  Greer  County  Court;  Jarret  Todd,  Judge. 
Fred  Fiuley  was  convicted  of  violating  the  pro- 
hibitory law,  and  appeals.  Dismissed.  Eagia 
&  Eaprin,  of  Shawnee,  for  plaintiff  in  error.  C 
J.   Davenport,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error,  Fred 
Finley,  was  convicted  at  the  July,  1911,  term 
of  the  county  court  of  Greer  county  on  a  charge 
of  violating  the  prohibitory  law^  and  on  the 
30th  day  of  August  thereafter  judgment  was 
pronounced  by  the  court  imposing  a  punishment 
of  30  days'  imprisonment  and  a  fine  of  $50. 
Time  was  given  and  extended  within  which  to 
file  this  appeal,  amounting  to  120  days,  the 
statutory  limit  The  appeal  was  not  filed  in 
this  court  until  the  30th  day  of  December,  1911, 
more  than  120  days  after  the  rendition  of  the 
judgment.  The  appeal  not  having  been  filed 
within  the  time  provided  by  the  statute,  we  are 
without  jurisdiction  to  review  the  errors  com- 
plained of,  and  upon  motion  of  the  Attoruejl 
General  the  appeal  is  dismissed. 
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HILL  T.  CITY  OF  KINGFISHER.  (Crimi- 
nal Court  of  Appeals  of  Oklahoma.  March  22, 
1913.)  Appeal  from  Kingfisher  County  Court; 
Jno.  W.  Graham,  Judge.  R.  G.  Hill  was  con- 
victed of  a  violation  of  an  ordinance  of  the  City 
of  Kingfisher,  and  appeals.  Affirmed.  D.  K. 
Cunningham,  of  Kingfisher,  for  plaintiff  in  er- 
ror. John  T.  Bradley,  Jr.,  of  Kingfisher,  for 
defendant  In  error. 

PER  CURIAM.  The  plaintiff  In  error.  It 
G.  Hill,  was  tried  and  convicted  in  the  police 
■court  of  the  city  of  Kingfisher  on  a  charge  of 
violating  a  city  ordinance,  and  appealed  to  the 
■county  court,  where  he  was  again  tried  and  con- 
victed, and  judgment  pronounced,  imposing  a 
fine  of  5110  and  costs.  From  this  judgment,  the 
ajipeal  is  to  this  court.  We  have  carefully  con- 
sidered the  record  and  the  briefs  in  this  case, 
and  are  of  the  opinion  that  the  judgment  of  the 
trial  court  is  just  and  right.  It  la  therefore 
affirmed. 


Ex  parte  HOUDEN.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  April  5,  1913.)  Petition  of 
TiOttie  Holden  for  writ  of  habeas  corpus.  Dis- 
missed.   AL  J.  Jennings,  for  petitioner. 

PER  CURIAM.  This  is  a  petition  for  the 
writ  of  habeas  corpus,  filed  in  this  court  on  the 
30th  day  of  September,  1911.  The  petition  was 
never  presented  to  this  court,  nor  to  the  pre- 
siding judge  thereof.  It  is  based  upon  the  con- 
tention that  the  petitioner  was  convicted  in  the 
district  court  of  Oklahoma  county  on  a  charge 
of  manslaughter  and  sentenced  to  20  years'  im- 
prisonment in  the  state  penitentiary,  that  bail 
was  fixed  in  the  sum  of  .$20,000  and  that  said 
bail  was  excessive.  There  has  been  no  appeal 
perfected  in  this  court  from  the  original  judg- 
ment, and  the  time  has  long  since  lapsed  in 
which  this  appeal  could  have  been  taken.  The 
writ  of  habeas  corpus  is  not  the  proper  remedy 
in  this  class  of  cases  anyway,  and  in  all  prob- 
ability counsel  abandoned  this  application,  as 
well  as  an  effort  to  appeal  from  the  original 
judgment  The  petition  does  not  state  grounds 
for  relief,  and  is  dismissed  for  want  of  prose- 
cution. 


KYLE  V.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  May  10,  1913.)  Appeal 
troi9  Oklahoma  County  Court ;  John  W.  Hay- 
son,  Judge.  Sam  Kyle  was  convicted  of  violat- 
ing the  prohibitory  law,  and  appeals.  Modified 
and  affirmed.  Jennings  &  Levy,  of  Oklahoma 
City,  for  plaintiff  in  error.  Smith  C.  Matson 
and  E.  G.  Spilman,  Asst  Attys.  Gen.,  for  the 
State. 

PER  CURIAM.  The  plaintiff  in  error,  Sam 
Kyle,  was  tried  and  convicted  at  the  October, 
1911,  term  of  the  county  court  of  Oklahoma 
county  on  a  charge  of  having  the  unlawful  pos- 
session of  intoxicating  liquor  with  intent  to  sell 
the  same,  and  his  punishment  fixed  at  confine- 
ment in  the  county  jail  for  a  period  of  three 
months  and  the  payment  of  a  fine  of  $250  and 
costa  Upon  a  careful  examination  of  the  record 
we  think  the  judgment  should  be  affirmed.  It 
appears,  however,  that  the  trial  court,  in  enter- 
ing the  judgment,  provided  for  the  imprison- 
ment of  the  plaintiff  in  error  for  the  payment 
of  the  costs.  The  judgment  as  to  the  imprison- 
ment and  fine  should  stand,  but  that  portion 
providing  for  the  imprisonment  of  the  plaintiff 
in  error  until  the  costs  are  paid  exceeds  the 
authority  of  the  court  and  the  judgment  is 
therefore  modified  by  striking  out  that  portion. 
The  trial  court  should  read  the  opinion  of 
this  court  in  Ex  parte  Jake  Harry,  6  Okl.  Or. 
1«8,  117  Pac.  726,  and  follow  the  doctrine  there- 
in enunciated  in  imposing  lines  and  costs.  -The 
judgment,  as  modified,  is  affirmed. 


KYIE  T.  STATB.t  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  May  10,  1913.)  Appeal 
from  Superior  Court,  Logan  County;  S.  S. 
Lawrence,  Judge.  Charles  Kyle  was  convicted 
of  violating  the  prohibitory  law,  and  appeals. 
Affirmed.  H.  C.  Olds,  of  Guthrie,  for  plaintiff 
in  error.  Charles  West,  Atty.  Gen.,  and  John 
Adams,  of  Guthrie,  Co.  Atty.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error, 
(>barles  Kyle,  was  tried  and  convicted  at  the 
July,  1911,  term  of  the  superior  court  of  Logan 
county  on  a  charge  of  selling  intoxicating  liquor, 
and  his  punishment  fixed  at  imprisonment  in 
the  counU'  jail  for  a  period  of  30  days  and  a 
fine  of  $50.  We  have  carefully  examined  the 
record,  and  find  no  sufficient  reason  for  interfer- 
ing with  the  judgment  of  the  trial  court,  and 
it  is  therefore  affirmed. 


MATER  et  aL  v.  STATE.t  (Criminal  Court 
of  Appeals  of  Oklahoma.    May  10,  1913.)    Ap- 

feal  from  Superior  Court,  Logan  County ;  S.  S. 
mwrence,  Judge.  Dan  Mater  and  E.  L.  Brown 
were  convicted  of  violating  the  prohibitory  law, 
and  appeal.  Affirmed.  H.  C.  Olds,  of  Guthrie, 
for  plaintiffs  in  error.  Smith  C.  Matson  and  E. 
G.  Spilman,  Asst.  Attys.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiffs  in  error,  Dan 
Mater  and  E.  L.  Brown,  were  tried  and  convict- 
ed at  the  July,  1911,  term  of  the  superior  court 
of  Tx)gan  county  on  a  charge  of  unlawful  pos- 
session of  intoxicating  liquors  with  intent  to  sell 
the  same.  The  punishment  of  the  plaintiff  in 
error  Dan  Mater  was  fixed  at  a  fine  of  $350  and 
imprisonment  in  the  county  jail  for  a  period  of 
(50  days,  and  that  of  plaintiff  in  error  E.  L. 
Bro-wn  at  a  fine  of  $50  and  30  days'  imprison- 
ment. We  have  carefully  examined  the  record, 
and  find  no  error  sufficient  to  justify  a  reversal. 
The  judgment  is  therefore  affirmed. 


Ez  parte  RIVERS.  (Criminal  Court  of  Ap- 
peal of  Oklahoma.  April  28,  1913.)  Petition 
for  writ  of  habeas  corpus  by  Emma  Rivers. 
Petition  sustained,  and  petitioner  ordered  ad- 
mitted to  bail.  F.  E.  Riddle,  of  Chickasha,  for 
petitioner.  Oscar  Simpson,  Co.  Atty.,  and  B. 
F.  Holding.  Asst  Ca  Atty.,  both  of  Chickasha, 
for  the  State. 

PER  CURIAM.  Petitioner  being  confined  in 
the  county  jail  of  Grady  county,  Okl.,  has  ap- 
plied for  the  issuance  of  a  writ  of  habeas  cor- 
pus in  order  that  she  may  be  admitted  to  bail 
pending  trial  on  said  charge.  This  application 
is  made  upon  two  grounds:  ilrst,  that  the 
proof  is  not  evident  or  the  presumption  great 
that  petitioner  is  guilty  of  the  crime  of  which 
she  is  charged ;  second,  that  petitioner  is  afflict- 
ed with  a  chronic  disease,  which  has  been  great- 
ly aggravated  by  her  imprisonment,  and  tliat 
her  continued  confinement  in  the  county  jail  of 
Grady  county  pending  her  final  trial  upon  said 
charge  will  result  in  a  serious  and  permanent 
impairment  of  her  health.  This  court  expresses 
no  opinion  as  to  the  guilt  or  innocence  of  peti- 
tioner, but  upon  a  consideration  of  the  entire 
record,  in  view  of  the  health  of  petitioner,  the 
court  is  of  the  opinion  that  she  should  be  ad- 
mitted to  bail  in  the  sum  of  $10,000.  It  is 
therefore  ordered  that  the  application  for  writ 
of  habeas  corpus  be  sustained,  and  that  peti- 
tioner be  admitted  to  bail  in  the  sum  of  .flO.- 
000,  to  be  approved  by  the  clerk  of  the  district 
court  of  Grady  county. 


SANDERS  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  May  14,  1913.)  Appeal 
from  McCurtain  County  Court;  E.  E.  Cochran, 
Judge.  Harry  Sanders  was  convicted  of  violat- 
ing the  prohibitory  law,  and  appeals.  Affirmed. 
H.  P.  Eosey  and  Steel,  Lake  &  Head,  all  of 

t  Rehearing  denied  May  14,  1913. 
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Idabel,  for  plaintiff  In  error.  Smith  C.  Matson 
and  C.  3.  Davenport,  Asst.  Attys.  Gen.,  for  the 
State. 

PER  CURIAM.  The  plaintiff  in  error,  Har- 
ry Sanders,  was  tried  and  convicted  at  the  Ju- 
ly, 15)12,  term  of  the  county  court  of  McCurtain 
county  on  a  charge  of  having  the  unlawful  pos- 
81'ssion  of  intoxicating  liquor  with  intent  to  sell 
the  same,  and  his  punishment  fixed  at  impris- 
onment in  the  county  jail  for  a  period  of  30 
days  and  a  fine  of  $50.  t'pon  a  careful  exami- 
nation of  the  record,  we  find  no  error  sufficient 
to  justify  a  reversal  of  the  judgment  of  the  trial 
court.  It  is  therefore  affirmed.  The  clerk  ia 
directed  to  issue  the  mandate  instanter. 


SINDERSON  V.  STATE.  TITTIiB  et  al.  t. 
KAME  (three  cases).  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  March  8,  1913.)  Appeals 
from  Garfield  and  from  Craig  County  Courts. 
B.  L.  Sinderson,  Otis  Tittle  and  T.  W.  Priteh- 
ett  (in  two  cases)  and  Otis  Tittle  and  Charles 
Webb  were  convicted  of  violations  of  the  pro- 
hibitory law,  and  appeal.  Dismissed  as  to  all 
but  Webb  and  Pritchett.  Rush  &  Smith,  of 
Enid,  for  appellant  Sinderson.  James  S.  Dav- 
enport, of  Vinita,  for  other  appellants.  The 
Attorney  Qeneral,  for  the  State. 

PER  CURIAM.  It  having  been  made  to  ap- 
pear to  the  satisfaction  of  this  court  that  B.  L. 
Sinderson.  the  appellant  in  cause  No.  A — 1585 
is  a  fugitive  from  justice,  and  therefore  la  not 
subject  to  the  jurisdiction  of  this  court,  and 
that  appellant  Otis  Tittle,  in  causes  numbered 
A— 1538,  A— 1646,  and  A— 1647,  is  a  fugitive 
from  justice,  and  is  not  subject  to  the  jurisdic- 
tion of  this  court,  it  is  therefore  ordered  by  the 
court  that  said  appeals  of  B.  L.  Sinderson  and 
Otis  Tittle  be  dismissed.  But  in  cause  No.  A — 
1538  and  A— 1547  the  appeals  of  T.  W.  Pritch- 
ett are  not  to  be  affected  by  this  order.  In 
cause  No.  A — 1647  the  appeal  of  Charles  Webb 
is  not  to  be  affected  by  this  order.  Mandates 
will  issue  at  once  In  the  cases  against  Otis  Tit- 
tle and  B.  L.  Sinderson. 


TOMERLIN  ▼.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  April  5,  1913.)  Appeal 
from  Oklahoma  County  Court;  John  W.  Hay- 
son,  Judge.  Jess  Tomerlin  was  convicted  of 
operating  a  gambling  game,  and  appeals.  Re- 
versed. Pruiett,  Sniggs  &  Wilson  and  Kistler, 
McAdams  &  Haskell,  all  of  Oklahoma  City,  for 
plaintiff  in  error.  Smith  C.  Matson,  Asst.  Atty. 
Gen.  (Herbert  M.  Peck,  of  Oklahoma  City,  of 
counsel),  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Jess 
Tomerlin,  was  convicted  at  the  January,  1912, 
term  of  the  county  court  of  Oklahoma  county 
on  a  charge  of  operating  a  roulette  wheel,  and 
his  punishment  fixed  at  a  fine  of  •'$1,CKX)  and  im- 
prisonment in  the  county  jail  for  a  period  of 
four  months.  This  is  a  companion  case  to  the 
Cecil  Proctor  Case,  130  Pac.  819,  decided  at 
the  present  term  of  court.  For  the  reasons 
given  in  that  case,  the  judgment  in  this  case  is 
reversed,  and  the  cause  remanded,  with  direc- 
tion to  the  trial  court  to  grant  a  new  trial  and 
require  the  county  attorney  to  file  a  proper  in- 
formation and  proceed  according  to  law. 


Ex  parte  WARNER.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  April  5,  1913.)  Petition  of 
Charles  Warner  for  writ  of  habeas  corpus. 
Dismissed.  See,  also,  129  Pac.  708.  D.  P. 
Farrell,  of  Okmulgee,  for  petitioner. 

PER  CURIAM.  This  cause  coming  on  to  be 
heard  upon  a  motion  of  the  petitioner  request- 
ing that  bis  petition  be  dismissed,  upon  due 
consideration  by  the  court  the  request  is  grant- 
ed, and  the  petition  for  the  writ  of  habeaa  coi^ 
pus  dismissed. 


WELDON  et  al.  ▼.  STATE.  (Criminal  Court 
of  Appeals  of  Oklahoma.  March  6,  1913.)  Ap- 
peal from  District  Court,  Wagoner  County ;  U, 
O.  Allen,  Judge.  Claud  H.  Weldon  and  another 
were  convicted  of  contempt,  and  appeal.  Re- 
versed and  remanded.  Robert  F.  Blair  and 
Htury  M.  Brown,  both  of  Wagoner,  for  plain- 
tiffs in  error.  Chas.  West,  Atty.  Gen.,  Smith 
C.  Matson,  Asst  Atty.  Gen.,  and  Jos.  L.  Hull, 
Sp.  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiffs  In  error  were 
by  proper  proceedings  under  the  statute  (section 
14,  c.  70,  Scss.  Laws  1911)  enjoined  as  owner* 
of  a  building,  known  as  the  Central  Drug  Com- 
pany Building,  in  the  city  of  Wagoner,  from 
keeping  or  permitting  to  be  kept  on  said  prem- 
ises intoxicating  liquors  for  unlawful  sale.  Up- 
on affidavit  of  the  county  attorney,  charging 
them  with  contempt  of  court  in  violating  the 
terms  of  the  injunction,  an  order  of  attachment 
was  issued  to  the  sheriff,  and  they  were  im- 
mediately arrested  and  brought  before  the  court, 
and  the  case  was  called  for  trial,  whereupon 
counsel  for  plaintiffs  in  error  demanded  a  trial 
by  jury,  which  demand  was  then  and  there  de- 
nied by  the  court,  and  exceptions  allowed,  and 
the  trial  proceeded.  Upon  the  hearing  the  court 
found  that  plaintiffs  in  error  had  violated  the 
terms  of  the  injunction,  and  were  in  contempt 
of  court,  and  subject  to  imprisonment  therefor, 
and  adjudged  tliat  they  be  confined  in  the  coun- 
ty jail  for  a  term  of  tluree  months  each  and 
pay  a  fine  of  $260  each.  They  gave  notice  of 
appeal,  and  asked  to  be  admitted  to  bail  pend- 
ing appeal,  which  request  was  denied  by  the 
trial  court  An  appeal  was  properly  perfect- 
ed, and  an  order  made  by  this  court  granting 
supersedeas  pending  the  determination  of  said 
appeal.  The  only  question  presented  was  pass- 
ed upon  by  this  court  in  the  companion  case 
of  Nichols  et  al.  v.  State,  8  Okl.  Cr.  — ,  129 
Pac.  673.  Unquestionably  the  court  erred  in 
denying  the  demand  of  the  defendants  for  a 
trial  by  jury.  For  the  reasons  given  in  Uie 
opinion  in  the  Nichols  Case,  the  judgment  of 
conviction  is  reversed. 


WILSON  T.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  March  11,  1913.)  Ap- 
peal from  Murray  County  Court;  Harry  W. 
Fielding,  Judge.  Homer  Wilson  was  convicted 
of  a  violation  of  the  prohibition  law,  and  ap- 
peals. Dismissed.  W.  N.  Lewis,  of  Davis,  and 
Emanuel  &  Broadbent,  of  Sulphur,  for  plain- 
tiff in  error.  Chas.  West,  Atty.  Gen.,  and 
Smith  C.  Matson  and  E.  G.  SpUman,  Asst 
Attys.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Homer 
Wilson,  was  convicted  of  a  violation  of  the  pro- 
hibition laws,  and  was  on  November  9,  1911,  in 
accordance  with  the  verdict  of  the  jury,  sen- 
tenced to  serve  a  term  of  30  days  in  the  coun- 
ty jail  and  to  pay  a  fine  of  $50.  To  reverse 
this  judgment,  an  appeal  was  perfected.  Plain- 
tiff in  error  has  filed  a  motion  to  dismiss  his 
appeal  for  the  following  reasons:  First,  that 
he  has  been  surrendered  by  his  bondsmen  and 
is  now  in  the  county  jail ;  second,  that  he  is 
arranging  to  apply  to  the  Governor  for  a  parole. 
The  motion  to  dismiss  the  appeal  is  allowed, 
and  the  appeal  is  hereby  dismissed.  Mandate 
will  issue  forthwith. 


Ex  parte  WOODARD  et  al.  (Criminal  Court 
of  Appeals  of  Oklahoma.  March  8,  1913.)  Pe- 
tition of  Clifford  Woodard  and  others  for  writ 
of  habeas  corpus.  Bail  granted  as  to  Clifford 
Woodard,  and  denied  as  to  other  petitioners. 
Ed.  M.  Frye  and  Curtis  &  Pitchford.  all  of 
Sallisaw,  for  petitioners.  T.  F.  Shackelford, 
Co.  Atty.,  of  Sallisaw,  opposed. 

PER  CURIAM.  This  is  a  petition  for  the 
writ  of  habeas  corpus  on  the  part  of  Clifford 
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Woodard,  Barney  TIaher,  Bdward  Sanders, 
Wolf  Porter,  Erneit  Williams,  and  Felix  Lee, 
who  are  in  the  custody  of  the  sheriff  of  Se- 
quoyah county,  for  the  purpose  of  being  ad- 
mitted to  bail.  Bail  of  Clifford  Wondard  is 
fixed  at  910,000.  Bail  is  denied  aa  to  the  other 
petitioners. 


MOORE  T.  MIYANAGA  et  al.  (Supreme 
Court  of  Washineton.  Feb.  28,  1913.)  Depart- 
ment 2.  Appeal  from  Superior  Court,  King 
County;  Everett  Smith,  Judge.  Action  by 
Lillian  Moore  against  K.  Miyanaga  and  others, 
partners  doing  business  under  the  firm  name 
of  the  Rose  Grocery  Company.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Affirm- 
ed. Walter  A.  Keene,  of  Seattle,  for  appel- 
lants. Daniel  Landon  and  J.  G.  Raley,  both  of 
Seattle,  for  respondent. 

PER  CURIAM.  This  is  an  action  for  per- 
sonal injuries.  The  cause  was  tried  to  the 
court  without  a  jury,  and  findings  of  fact  were 
made  as  follows:  "(1)  That  the 'defendants,  K. 
Miyanaga,  S.  Takahashi,  and  K.  Nakanishi, 
are  now  and  at  all  times  herein  mentioned  were 
partners  doing  business  under  the  firm  name 
and  style  of  Rose  Grocery  Company.  (2)  That 
on  or  about  the  15th  day  of  March,  1912,  the 


plaintiff  was  Injured  In  fhe  atove  ei  the  defend- 
ants at  1000  Howell  street,  in  the  city  of  Seat- 
tle, Wash.,  through  the  negligent  and  careless 
acts  of  the  defendants  and  their  servants  and 
agents  in  maintaining  and  leaving  open  an  un- 
guarded trapdoor  in  the  floor  of  said  store, 
thereby  causing  the  plaintiff  to  fall  through 
said  open  space,  through  no  negligence  or  care- 
lessness on  her  part,  and  sprain  her  left  ankle 
and  strain  and  injure  the  ligaments  therein. 
That  said  injury,  caused  as  aforesaid,  caused 
the  plaintiff  much  physical  and  mental  pain 
and  suffering  and  was  a  severe  shock  to  her 
nervous  system.  (3)  That  on  accoupt  of  the 
injuries  received  as  aforesaid  plaintiff  has  been 
obliged  to  expend  the  sum  of  $15  for  doctor's 
bills,  and  has  been  further  damaged  ca  account 
of  tne  physical  pain  and  suffering  and  mental 
anguish  caused  by  the  injuries  aforesaid, 
amounting  in  all,  including  the  physician's  serv- 
ices, to  the  sum  of  $75.''  Motion  for  a  new 
trial  being  made  and  overruled,  judgment  was 
entered  In  favor  of  the  plaintiff.  The  defend- 
ants appeal.  From  a  reading  of  the  transcript 
of  the  evidence  as  contained  in  the  statement 
of  facts,  we  are  unable  to  say  that  the  find- 
ings of  the  superior  court  are  not  sustained  by 
the  weight  of  the  testimony.  The  judgment  will 
therefore  be  afllrmed. 


End  or  Cases  in  Vol.  ISl 
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